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BT7HLAND  t.  WATERMAN,  Town  Caerk, 

et  al. 

(Supreme   Coart   of   Rhode   Island.     Oct.   23, 

1908.    On  Rehearing,  Oct.  29,  1908.)" 

1.  INTOZICATINQ  LlQUOBS  (|  25*)— LOCAI,  OP- 
TION —  BliCTlONB  —  VOID  Statutobt  Pbo- 
VI6I0N8. 

Gen.  Laws  1896,  c.  102,  |  4,  proTidIng  for 
snbmisaion  at  general  elections  in  cities  and 
towns  of  the  question  whether  liquor  licenses 
sluUl  be  granted,  is  Toid  so  far  as  it  provides 
that  no  vote  shall  be  taken  on  the  question 
unless  a  number  bf  electors  equal  in  cities  to 
10  per  cent,  and  in  towns  to  15  per  cent,  of  the 
Tote  cast  for  general  officers  at  the  preceding 
election  shall  petition  the  clerk  therefor;  that 
upon  such  petition  the  clerk  shall  insert  a  prop- 
osition providing  for  taking  such  rote  in  the 
warrant  calling  for  the  town,  ward,  and  district 
meetings ;  and  that  he  shall  file  with  the  Secre- 
tary of  State  a  certificate  that  the  question  is  to 
be  submitted,  in  that  the  provision  is  incapable 
of  reasonable  construction,  and  does  not  show 
any  rule  applicable  to  the  whole  state,  either  as 
to  the  basis  of  computation  of  the  number  of 
names  required  for  a  valid  petition  or  as  to  how 
the  cierk  shall  determine  either  the  number  re- 
quired or  the  qualifications  of  the  signers  to 
such  petitions. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  i  25.*] 

2.  Intoxicating  Ltqitobs  (g  25*)— Looai,  Op- 
tion— Statoti  Construed. 

Gen.  Laws  1896,  c.  102,  §  4,  provides  for 
submission  at  general  elections  in  cities  and 
towns  of  the  question  whether  liquor  licenses 
shall  be  granted ;  that,  if  a  majority  votes 
against  licenses,  none  shall  be  granted  for  a  year 
nor  until  a  subsequent  vote  to  grant  them,  etc. 
Held,  that  the  section  requires  submission  of 
the  question  at  general  elections,  with  general 
provisions  as  to  the  effect  of  a  majority  vote, 
and  that  it  forms  a  complete  statute,  on  elimina- 
tion of  the  void  provision  respecting  petitions  for 
submission  of  the  question ;  the  question  being 
properly  placed  upon  the  ballots  as  provided  by 
the  election  law  (Gen.  Laws  1896,  c.  11,  i  22), 
as  amended  by  Pub.  Laws,  1904-05,  p.  107,  c 
1229.  i  2,  passed  April  26,  1905. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  |  25.*] 

On  Rehearing. 

3.  iRToxiCATino  Liquors  (S  23*>— Looai.  Op- 
tion—ESlections — Notice. 

The  void  provision  of  Gen.  Laws  1896,  c. 
102,  S  4,  requiring  city  and  town  clerks,  upon 
petition  of  electors,  to  insert  a  proposition  for 
taking  a  vote  on  the  question  whether  liquor  li- 
censes shall  be  granted  in  the  warrant  calling 
the  town,  ward,  or  district  meetings,  is  not  in- 


severable from  the  reminder  ot  the  section, 
which  requires  the  petition  to  be  submitted  at 
each  general  election,  etc.,  on  the  theorv  that  no 
provision  remains  for  notifying  the  electors  of 
the  vote  to  be  taken,  since  notice  must  lie  given 
under  Gen.  Laws  1896,  c  37,  i  8,  requiring  no- 
tice to  the  electors  of  a  town  meeting  prescribed 
by  law  to  be  given  by  the  town  clerk,  etc.,  and 
since  under  chapter  26,  {  8,  the  term  "town 
clerk"  includes  city  clerk,  and  since,  regardless  of 
a  statute  directing  notice,  the  Legislature  having 
directed  a  vote  on  the  question  at  each  general 
election,  town  and  city  clerks  must  give  notice 
in  their  warrants. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  i  25.*] 

Petition  by  Lewis  Rahland  for  certiorari 
to  review  action  of  Daniel  D.  Waterman  In 
making  a  certificate  to  tlie  Secretary  of  State. 
Writ  granted.  Motion  for  reargument  de- 
nied. 

Argued  before  DUBOIS,  BLODGEirr, 
JOHNSON,  and  PABKHURST,  JJ. 

Edward  D.  Bassett,  John  W.  Hogan,  Ar- 
thur P.  Snmper,  and  Philip  S.  Knauer,  for 
petitioner.  William  B.  Greenough,  Atty.  Gen., 
for  Secretary  of  State.  Benjamin  W.  Grim, 
for  respondent  Waterman. 

PER  CURIAM.  Tlie  petitioner,  a  licensed 
wholesale  liquor  dealer  in  the  town  of  Cran- 
ston, prefers  this  petition  for  a  writ  of  certi- 
orari to  review  the  action  of  the  respondent 
Waterman,  as  town  clerk  of  that  town.  In 
certifying,  under  section  4  of  chapter  102  of 
the  General  Laws  of  1896,  to  the  other  re- 
spondent Bennett,  Secretary  of  State,  that 
a  suSiclent  number  of  qualified  electors  have 
petitioned  for  the  insertion  upon  the  bal- 
lot for  liie  election  to  be  held  on  Novem- 
ber 3d  next  the  following  question:  "Will 
this  town  grant  licenses  for  the  sale  of  In- 
toxicating liquors" — ^the  petitioner  averring, 
also,  that  he  "has  a  large  property  which 
would  greatly  deteriorate  in  value  should 
an  election  resnlt  In  prohibiting  the  sale  of 
intoxicating  liquors."  The  section  in  ques- 
tion reads  as  follows:  "The  electors  of  the 
several  cities  and  towns  who  are  qnallfled 
to  vote  In  the  election  of  all  general  of- 
ficers, shall,  at  each  election  of  general  of- 
ficers, cast  tbelr  ballots  for  or  against  the 
granting  of  licenses  for  the  sale  of  Intox- 
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Icating  Ilqnors  pursuant  to  this  chapter: 
Provided,  that  no  vote  shall  be  talcen  on  this 
question  In  any  city  or  town  unless  a  number 
of  the  qualified  electors  equal  in  cities  to  ten 
per  centum,  and  in  towns  to  fifteen  per  cen- 
tum, ot  the  vote  cast  for  general  officers  at 
the  election  next  preceding,  shall  petition  the 
city  or"  town  clerk  therefor  at  least  twenty 
days  prior  to  said  election;  and  the  city  or 
town  clerk  shall  upon  such  petition  Insert  a 
proposition  providing  for  taking  such- vote  in 
the  warrant  calling  the  town,  ward  or  dis- 
trict meetings,  and  .shall  at  least  fifteen  days 
previous  to  the  day  of  said  election  file  with 
the  secretary  of  state  a  certificate  that  the 
question,  'Will  this  town  (or,  city)  grant  li- 
censes for  the  sale  of  Intoxicating  liquors,'  is 
to  be  submitted  to  the  vote  of  the  people  In 
such  town  or  city.  If  a  majority  of  the  bal- 
lots so  cast  at  any  such  election  be  against 
the  granting  of  such  licenses,  no  license  un- 
der the  provisions  of  this  chapter  shall  be 
granted  in  such  city  or  town  during  the 
twelve  calendar  months  next  after  such  elec- 
tion, nor  until  such  city  or  town  shall  vote  at 
some  subsequent  election  of  general  oflicers 
to  grant  such  licenses;  but  if  the  majority  of 
the  ballots  cast  at  any  such  election  shall  be 
for  the  granting  of  such  licenses,  then  li- 
censes under  the  provisions  of  .this  chapter 
shall  be  granted  In  such  city  or  town  during 
the  twelve  calendar  months  after  such  elec- 
tion and  until  such  city  or  town  shall  vote  at 
some  subsequent  election  of  general  officers 
not  to  grant  licenses." 

The  court  is  of  the  opinion  that  so  much  of 
the  statute  above  quoted  contained  in  section 
4,  c.  102,  Gen.  Laws  1896,  as  follows:  "Pro- 
vided, that  no  vote  shall  be  taken  on  this 
question  in  any  city  or  town  unless  a  number 
of  the  qualified  electors  equal  In  cities  to  ten 
per  centum,  and  In  towns  to  fifteen  per  cen- 
tum, of  the  vote  cast  for  general  officers  at 
the  election  next  preceding,  shall  petition  the 
city  or  town  clerk  therefor  at  least  twenty 
days  prior  to  said  election;  and  the  city  or 
town  clerk  shall  upon  such  petition  insert 
a  proposition  providing  for  taking  such  vote 
in  the  warrant  calling  the  town,  ward  or  dis- 
trict meetings,  and  shall  at  least  fifteen  days 
previous  to  the  day  of  said  election  file  with 
the  secretary  of  state  a  certificate  that  the 
question,  'Will  this  town  (or,  city)  gn^ant  li- 
censes for  the  sale  of  intoxicating  liquors?' 
is  to  be  submitted  to  the  vote  of  the  people 
In.  such  town  or  city" — is  Incapable  of  any 
reasonable  construction,  and  contains  no  lan- 
guage from  which  this  court  can  deduce  any 
rule  applicable  to  the  whole  state,  either  as 
to  the  basis  of  computation  of  the  number  of 
names  required  to  make  a  valid  petition  or  as 
to  the  method  by  which  the  clerk  of  any 
town  or  city  shall  determine  either  the  num- 
ber required  or  the  qualifications  of  the  per- 
sons whose  names  are  signed  to  such  peti- 
tions. 

We  therefore  bold  that  such  proviso  is 
void  for  uncertainty. 


As  to  the  remainder  of  section  4,  c.  102, 
Gen.  Laws  1896,  above  quoted,  which  is  as 
follows : 

"Sec.  4.  The  electors  of  the  several  cities 
and  towns  who  are  qualified  to  vote  In  the 
election  of  all  general  ofiJcers,  shall,  at  each 
election,  of  general  officers,  cast , their  ballots 
for  or  against  the  granting  of  licenses  for  the 
sale  of  Intoxicating  liquors  pursuant  to  this 
chapter.  •  ■  •  •  If  a  majority  of  the  bal- 
lots so  cast  at  any  such  election  be  against 
the  granting  of  such  licenses,  no  license  un- 
der the  provisions  of  this  chapter  shall  be 
granted  in  such  city  or  town  during  the 
twelve  calendar  months  next  after  such 
election,  nor  until  such  city  or  town  shall 
vote  at  some  subsequent  election  of  general 
officers  to  grant  such  licenses;  but  If  the 
majority  of  the  ballots  cast  at  any  such  elec- 
tion 6ba.l\  be  for  the  granting  of  such  licenses, 
then  licenses  under  the  provisions  of  this 
chapter  shall  be  granted  in  such  city  or  town 
during  the  twelve  calendar  months  next  after 
such  election  and  until  such  city  or  town 
shall  vote  at  some  subsequent  election  of  gen- 
eral  officers  not  to  grant  licenses" — we  hold 
that  the  general  purpose  of  the  section  Is  to 
require  the  electors  of  the  several  cities  and 
towns  to  cast  their  ballots  for  or  against  the 
granting  of  licenses,  etc.,  at  each  election 
of  general  officers,  with  general  provisions 
as  to  the  effect  of  the  majority  of  the  ballots 
cast  on  the  future  granting  of  licenses,  that 
such  remainder  of  section  4  forms  In  itself 
a  clear,  complete,  and  intelligible  statute,  en- 
tirely similar  In  its  effect  as  to  the  whole 
state  to  chapter  87,  SS  3,  4,  5,  Pub.  St.  1882, 
as  applied  to  Providence  and  Pawtucket  for 
several  years.  The  question,  "Will  this 
town  (or,  city)  grant  licenses  for  the  sale  of 
intoxicating  liquors?"  should  be  placed  upon 
the  ballots  to  be  used  In  the  several  cities  and 
towns  of  the  state  at  the  ensuing  election  of 
general  officers  In  accordance  with  the  pro- 
visions of  section  22  of  chapter  11  of  the 
General  Laws  of  1896,  as  amended  by  section 
2  of  chapter  1229  of  the  Public  Laws  of  1904- 
05,  passed  April  26,  1905.  The  proviso  of 
the  statute  under  which  the  respondent  Wa- 
terman, town  clerk  of  the  town  of  Cranston, 
has  given  his  certificate  to  the  respondent 
Bennett,  Secretary  of  State,  In  this  case, 
having  been  herein  declared  to  be  void,  we 
hold  that  it  conferred  no  Jurisdiction  upon 
the  town  clerk  to  make  such  certificate. 

The  writ  of  certiorari  prayed  for  by  the 
petitioner  will  therefore  be  granted. 

On  Rehearing. 

The  only  new  suggestion  in  the  petitioner's 
motion  for  reargument  is  •  contained  in  the 
third  ground,  as  follows:  "Chapter  9,  8  12, 
Gen.  Laws  1896,  prescribes  notice  of  meetings 
by  warrant  of  town  and  city  clerks.  The 
proviso  In  section  4,  c.  102,  Gen.  Laws  1896, 
requires  the  city  and  town  clerks  to  Insert 
the  proposition  In  their  warrants  for  elec- 
tive meetings.    This  Is  the  only  provision  of 
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law  to  be  found  for  Inserting  the  proposition 
in  the  warrants.  If  the  proviso  Is  cut  out  of 
Hild  section  4,  then  no  proTlslon  of  law  re- 
mains for  Inserting  this  proposition  In  the 
warrants  for  elective  meetings" — whereupon 
lie  argues :  "The  proviso  Is  Inseverable  from 
the  main  section,  for  the  reason  that  It  car- 
ried within  Its  terms  the  method  of  notifying 
the  electors  of  the  vote  upon  the  question. 
Section  22,  a  11,  Gen.  Laws  1896,  amended 
by  section  2,  c.  1220,  p.  167,  Pub.  Laws  1904- 
06,  provides  for  placing  this  question  upon 
the  ballots,  but  no  positive  law  appears  any- 
where for  notifying  the  electors  of  the  vote 
to  be  taken  except  In  this  expunged  proviso, 
where  the  clerk  Is  directed  to  Insert  it  In  the 
warrant  calling  the  meeting.  Without  such 
notice,  how  can  the  question  legally  come  be- 
fore the  electors,  and  without  the  proviso, 
bow  can  It  legally  be  Inserted  In  the  war- 
rant? If  not  U'enlly  notified,  why  should  a 
portion  of  the  electors  responding  to  notice 
for  other  pnri>oses  decide  the  question?  We 
■obmlt  that  they  cannot"  The  argument  Is 
not  convincing.  Oen.  Laws  R.  I.  1896,  c  87, 
f  8,  provides:  '^be  notice  to  the  electors 
to  meet  In  a  town  meeting  prescribed  by  law 
■ball  be  given  by  the  town  clerk  Issuing  his 
warrant,  directed  to  the  town  sergeant  or 
one  of  the  constables  of  such  town,  requiring 
blm  to  post,  at  least  seven  days  before  the 
day  appointed  for  stich  meeting,  written 
notifications  in  tbree  or  more  pnbllc  places 
In  the  town,  of  the  time  when  and  place 
where  said  meeting  Is  to  be  holden  and  of  the 
business  required  by  law  to  be  transacted 
therein."'  This  provision  has  been  in  force 
In  this  state  In  substantially  the  same  terms 
since  the  General  Statutes  of  1872  (see  Chap- 
ter 32,  i  8),  beyond  which  we  have  not 
deemed  It  necessary  to  examine.  Under  our 
statute  of  construction,  the  words  "town 
clerk"  include  city  clerk.  See  Gea  Laws 
1896,  c.  26,  $  8.  Even  if  there  was  no  stat- 
nte  directing  that  notice  should  be  given,  we 
do  not  think  such  omission  would  be  fatal. 
The  Legislature  having  directed  a  vote  on  the 
question  to  be  taken  "at  each  election  of 
general  officers,"  it  becomes  the  duty  of 
town  and  city  clerks  to  give  notice  thereof 
In  the  warrants  calling  the  meetings  for  that 
purpose. 
The  motion  for  reargument  is  denied. 


OREBN  T.  LOCKWOOD,  Town  CHerk. 

(Supreme  Court  of  Rhode  Island.    Oct  23, 
1908.) 

Petition  by  W.  T.  Green  for  mandamus  to 
James  T.  LockTCOod.    Writ  denied. 

This  ia  a  petition  praying  for  a  writ  of  man- 
damus to  compel  respondent,  town  clerk  of 
town  of  Warwick,  to  insert  in  the  warrant  to  be 
issued  calling  town  or  district  meetings  a  prop- 
osition providing  for  tiie  taking  of  a  vote  upon 
the  granting  of  licenses  for  ttie  sale  of  intoxi- 
cating liquors  in  the  form  as  provided  by  stat- 
nte,  "Will  this  town  grant  licenses  for  the  sale 
•C  intoxicating  liquors?"  and  to  file  the  same 


with  the  Becretarr  ct  Stats  as  required  by  the 
statute.  The  petitioner  is  a  resident  in  and  a 
duly  qualified  elector  of  the  town  of  Warivick 
and  a  signer  of  the  petition  to  the  town  clerk 
requesting  the  town  clerk  to  Insert  a  proposition 
in  the  warrant  aforesaid  calling  town  or  district 
meetings,  providing  for  taking  a  vote  upon  the 

3uestion  of  granting  licenjses.    Gen.  Laws  R,  I. 
806,  c.  102,  S  4. 

Aigued  before  DUBOIS,  BLODGBTT,  JOHN- 
SON, and  PARKHURST,  JJ. 

Llttlefield  &  Barrows,  for  petitioner.  Fred- 
erick A.  Jones,  for  respondent 

PER  CURIAM.  In  accordance  with  the  re- 
script filed  this  day  in  Rnhland  v.  Waterman, 
71  Atl.  1,  the  writ  of  mandamus  in  this  case 
Is  denied. 


VOIOT  V.  PDIXJERTON,  City  CleA. 

(Supreme  Court  ot  Rhode  Islaod.    Oct  28. 
1008.) 

Petitions  for  certiorari  by  Drnest  Voigt 
against  Frank  N.  FuUerton,  city  clerk ;  by  Jere- 
miah J.  Sullivan  against  William  IL  Smyth, 
town  clerk,  and  others ;  by  John  H.  Branaghan 
against  John  W.  Rowe,  city  clerk,  and  others; 
by  John  F.  Donahue  against  William  S.  Pres- 
ton, city  clerk,  and  others ;  and  by  Frank  Whit- 
ford  against  George  B.  Parker,  town  clerk,  and 
others.     Writs  granted. 

Argued  before  DUBOIS,  BLODGHTT,  JOHN- 
SON, and  PARKHURST,  JJ. 

Frank  F.  Nolan,  Comstock  A  (banning,  and 
Patrick  P.  Onrrsn,  tor  petitioner  Voigt  Ed- 
ward D.  Bassett  John  W.  Hogan,  Arthur  P. 
Sumner,  and  Philip  S.  Knaoer,  for  other  peti- 
tioners. William  B.  Greenough,  Atty.  Oen.,  for 
Secretary  of  State.  Clark  Burdick,  for  respond- 
ent Fullerton.  Harmon  S.  Babcock,  for  re- 
spondent Smyth.  Edward  W.  Blodgett  and 
James  Li.  Jenks,  for  respondents  Rowe  and  oth- 
ers.   Erwin  J.  France,  for  respondent  Preston. 

PER  CURIAM.  In  sccordance  with  the  re- 
script filed  this  day  In  Rubland  v.  Waterman, 
71  Atl.  1,  the  writ  of  certiorari  will  be  granted. 


McBSiROX  T.  (CLARKE,  City  Clerk,  et  aL 
COUTU  Ct  al.  V.  CRAWFORD,  City  Cleric, 
et  al.  WILLIAMS  y.  POTTER,  Town 
Clerk,  et  aL 

(Supreme  Court  of  Rhode  Island.    Oct  24, 
1008.) 

Petitions  for  certiorari,  by  Joseph  H.  McE<l- 
roy,  against  William  E.  Clarke,  city  clerk,  and 
others ;  by  Charles  Ck>utu  and  others  against 
C.  Fred  Crawford,  city  clerk,  and  others ;  and 
by  Alfred  H.  Williams  against  Henry  fl.  Pot- 
ter, town  clerk,  and  others.     Writs  granted. 

Argued  before  BLODGBTT,  JOHNSON,  DU- 
BOIS, and  PARKHURST,  JJ. 

Edward  D.  Bassett,  John  W.  Hogan,  Arthur 
P.  Sumner,  and  Philip  S.  Knauer,  for  petition- 
ers. William  B.  Greenough,  Atty.  Gen.,  for 
Secretary  of  State.  Albert  A.  Baker  and  Hen- 
ry C.  Cram,  for  reroondent  Clarke.  John  N. 
Butman,  for  respondent  Crawford.  Willis  B. 
Richardson,  for  respondent  Potter. 

PER  CURIAM.  After  a  careful  examination 
of  the  authorities  submitted  to  us  In  the  briefs 
filed  by  the  counsel  for  the  petitioners,  w«  ass 
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confirmed  fd  onr  opinion  expTCssed  In  our  re- 
script In  the  case  of  Ruhland  ▼.  Waterman  et 
al.,  71  Atl.  1.  Writs  of  certiorari  will  issue 
•ocordingly. 


VISSTER  r.  BHODB  ISI/AND  CO. 

(Supreme  Court  of  Rhode  Island.    Nor.  28, 
1908.) 

New  Tbiai.  (|  104*)— Newlt  Discotebed  Ev- 
idence. 

Where  affidavits  of  newly  discovered  evi- 
dence urged  as  a  basis  for  a  new  trial  contrib- 
uted rather  to  the  volume  of  testimony  than  to 
the  weight  of  the  evidence  and  the  principal 
affiant  gave  no  convincing  reason  for  the  change 
between  her  affidavit  and  her  testimony,  the 
showing  was  insufficient. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  St  218-220;  Dec.  Dig.  g  104.*] 

Action  by  Julia  A.  Tester  against  the 
Rhode  Island  Company.  On  defendant's  ap- 
plication to  file  a  motion  for  a  new  trial  for 
newly  discovered  evidence;  Denied.  Appli- 
cation dismissed. 

See,  also,  69  Atl.  606. 

William  H.  Sullivan  and  Waterman,  Our- 
ran  &  Hunt  (liewls  A.  Waterman,  of  coun- 
sel), for  plaintiff.  Henry  W.  Rayea  and 
Joseph  C.  Sweeney,  for  defendant. 

PER  CURIAM.  The  affidavits  of  newly 
discovered  evidence,  even  when  stripped  of 
trivialities,  Impertinence,  scandal,  and  hear- 
say, contribute  rather  to  the  volume  of  testi- 
mony than  add  to  the  weight  of  evidence. 
The  affidavit  of  the  principal  affiant  discloses 
a  newly  discovered  state  of  mind  towards 
the  plaintitr  completely  at  variance  with  her 
previous  affidavit  of  the  plaintiiTs  perfect 
health  given  more  than  a  year  before,  and 
her  later  affidavit,  attempting  to  explain  her 
former  affidavit  favorable  to  the  plaintiff, 
is  more  ingenious  than  convincing.  Further- 
more counter  affidavits  have  been  filed  in  be- 
half of  the  plaintiff.  We  do  not  think  that 
any  useful  purpose  will  be  served  by  pro- 
tracting this  litigation  upon  such  testimony, 
or  that  Justice  requires  a  revision  of  the 
case  upon  this  ground. 

The  defendant's  petition  to  file  a  motion 
for  a  new  trial  In  the  sui>erior  court  on  the 
ground  of  newly  discovered  evidence  is  there- 
fore denied  and  dismissed. 


TESTER  V.  RHODE  ISLAND  CO. 

(Supreme  Court  of  Rhode  Island.    Ndv.  23, 
1908.) 

Exceptions  from  Superior  Court,  Providence 
and  Bristol  Counties;  Charles  F.  Steams, 
Judge. 

Action  by  Julia  A.  Tester  against  the  Rhode 
Island  Company.  Verdict  for  plaintiff,  and  d»- 
fendant  brings  exceptions.     Overruled. 

See,  also,  67  Atl.  444,  69  Atl.  606. 

William  H.  Sullivan  and  Waterman,  Curran 
&  Hunt  (Lewis  A.  Waterman,  of  counsel),  for 


plaintiff.     Henry   W.   Hayes,   and   Joseph   O. 
Sweeney,  for  defendant. 

PER  CURIAM.  A  thorough  examination  and 
consideration  of  the  transcript  of  the  testimony 
and  charge  of  the  court  discloses  no  error  upon 
the  part  of  either  Jud^  or  Jury.  The  verdict 
is  sustained  by  the  evidence,  and  the  damage* 
assessed  are  suostantial  but  not  excessive.  The 
charge  of  the  court  is  admirable  in  its  concise- 
ness and  clearness,  while  the  requests  to  charge 
and  for  special  findings  that  were  disallowed 
were  severally  either  unnecessary  or  inappro- 
priate. The  defendant's  exceptions  are  overrul- 
ed, and  the  case  is  remitted  to  the  superior 
court,  with  direction  to  enter  Judgment  on  th* 
verdict. 


(22S  Pa.  240) 
HANHAUSEB  v.  PENNSTLTANIA  &  N.  B. 
R.  CO. 

(Supreme  Court  of  Pennsylvania.    Oct.  5,  1908.) 

1.  Appeai,  ahd  Bbbob  (S  873*)— Bond— Tna 
OF  Filing. 

After  an  'Appeal  had  been  entered,  and  a 
writ  of  certiorari  filed,  within  six  months  from 
the  judgment  and  it  appeared  that  no  execution 
had  been  issued  or  distribution  ordered  when 
the  appeai  was  perfected  the  fact  that  a  bond 
was  not  entered  until  six  months  thereafter  is 
not  ground  for  quashing  tbe  appeal.  Held  that 
nnder  Act  May  19,  1807  (P.  L.  67),  regulatinx 

Eractice  on  appeal  (sections  4  and  15),  the  bond 
ad  not  been  entered  until  after  the  six  months 
was  no  ground  for  quashing  the  appeal. 

[E3d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  t  2001 ;  Dec.  Dig.  $  373.*] 

2.  Appeal  and  Erbob  ((  657*)— CoBBEcniro 
Rbcobd— Remittino  to  Loweb  Ooubt. 

Where  several  grounds  of  demurrer  to  a 
petition  to  open  a  Judgment  have  been  assign- 
ed, and  the  court  below  sustains  the  demurrer 
without  giving  any  reason  therefor,  tbe  Su- 
preme Court  will  remit  the  record  to  the  court 
below  to  state  its  reasons. 

[Ejd.  Note. — ^or  other  cases,  see  Appeal  and 
Eh-ror,  CenL  Dig.  {g  2830-2832;  Dec.  Dig.  I 
657.*] 

Appeal  from  C!onrt  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  George  Hanhauser,  administrator 
of  James  Clarke,  deceased,  against  the  Penii- 
sylvauia  &  New  England  Railroad  Company. 
From  an  order  dlacharglng  rule  to  open  Judg- 
ment, defendant  appeals.     Record  remitted. 

The  appellee  moved  to  quash  tbe  appeal 
for  the  following  reasons:  "(1)  Because  the 
discharge  of  tbe  rule  taken  to  open  Judg- 
ment was  entered  by  the  court  below  on 
July  3,  1007,  and  the  certiorari  from  the  Su- 
preme Court  was  not  brought  Into  the  prothon- 
otary's  office  until  December  18,  1907,  and 
the  appeal  bond  not  filed  until  February  28, 
1908.  (2)  "Because,  by  the  provisions  of  the 
act  of  May  19,  1897  (P.  L.  67),  entitled  'An 
act  regulating  the  practice,  bail,  costs  and 
fees  on  appeals  to  the  Supreme  Court  and 
superior  court,'  It  Is  provided,  in  section  15,  as 
follows:  'Sec.  15.  Appeals  may  be  taken 
from  any  sentence,  order,  Judgment  or  decree 
without  security  In  any  proceeding,  where  by 
law  the  same  is  or  may  be  allowed,  but  in 
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■ocb  caseB  the  appeal  shall  not  operate  as  a 
sapersedeas,  except  when  a  county,  township 
or  municipal  corporation,  or  any  one  suing  or 
defending  In  a  representatlTe  capacity.  Is 
the  appellant;  or  when  the  appeal  is  from  a 
Judgment  entered  in  faror  of  the  common- 
wealth upon  •an  account  settled  by  the  Au- 
ditor General  and  State  Treasurer,  and  a 
bond  with  approved  security  has  already  been 
given,  as  required  by  law,  or  in  any  other 
case  where  a  bond  with  approved  security 
has  already  been  entered  in  the  court  from 
which  the  appeal  Is  taken,  conditioned  as 
taereln  provided  for  snCb  appeal;  in  which 
cases  the  appeal  shall  operate  as  a  superse- 
deas without  security,  and  except  also,  that 
In  all  other  cases  where  a  corporation,  other 
than  a  county,  township  or  municipal  cor- 
poration, appeals  on  its  own  behalf,  such  ap- 
peal shall  be  quashed,  unless  ball  is  given  to 
(iterate  as  a  supersedeas  as  by  this  act  re- 
quired.' And  by  section  4  it  is  provided  as 
follows:  'Sec.  4.  No  appeal  shall  be  allowed 
in  any  case  unless  taken  within  six  calendar 
months  from  the  entry  of  the  sentence,  or- 
der, Judgment  or  decree  appealed  from,  nor 
shall  an  appeal  supersede  an  execution  Is- 
sued or  distribution  ordered,  unless  taken 
and  perfected,  and  ball  entered  In  the  man- 
ner herein  prescribed  within  three  weeks 
from  such  entry.'  And  tbe  said  corporation, 
appellant,  has  not  entered  bond  within  21 
days  from  the  entry  'of  the  order,  judgment, 
or  decree  of  the  court  below,  in  accordance 
with  the  provisions  of  the  act  of  Assembly 
80  cited." 

Argued  before  MITCHELIi,  C.  J.,  and 
BROWN,  MESTREZAT,  POTTER,  and  EL- 
KIN,  JJ. 

Alex.  Simpson,  Jr.,  Wm.  Y.  C.  Anderson, 
and  Wm.  Jay  Turner,  for  appellant  Chester 
N.  Farr,  Jr.,  William  O.  Mayne,  and  William 
A.  Glasgow,  Jr.,  for  appellee. 

BROWN,  J.  The  judgment  which  the 
court  below  refused  to  open  was  against  five 
terre  tenants,  to  whose  rights,  franchises, 
property,  and  assets  the  appellant  succeeded. 
The  order  discharging  the  rule  to  open  the 
Judgment  was  made  July  8,  1907,  and  tbe 
certiorari  sur  this  appeal  was  filed  in  tbe 
court  below  December  18,  1907,  within  six 
calendar  months  from  the  discharge  of  the 
rule.  After  six  months  had  expired  from  the 
refusal  to  open  the  judgment,  the  appellant 
filed  its  bond  on  this  appeal.  We  cannot  tell 
from  the  printed  docket  entries  when  It  was 
approved  by  tbe  court  below,  and  counsel  do 
not  agree  as  to  the  date.  In  the  motion  to 
quash  it  Is  given  as  February  28,  1908,  while 
in  the  answer  thereto  counsel  for  appellant 
fix  it  as  March  2,  1808.  But  without  regard 
to  the  date  of  the  filing  and  approval  of  tbe 
bond,  it  was  given  on  an  appeal  taken  with- 
in time  and  approved.  No  time  is  fixed,  by 
tbe  act  of  1897,  within  which  such  a  bond 


must  be  given  and  approved  to  operate  as  a 
supersedeas,  except  that  it  must  be  given 
within  three  weeks  of  the  entry  of  a  Judgment 
or  decree  to  supersede  "an  execution  issued 
or  distribution  ordered."  The  question  on 
this  motion  to  quash  is  not  whether  tbe 
approval  of  the  bond  superseded  any  process 
in  the  hands  of  the  sheriff  at  the  time  it 
was  approved,  but  whether  It  was  given  to 
operate  as  a  supersedeas.  It  is  on  file 
for  the  protection  of  the  appellee  in  the  form 
prescribed  by  the  statute,  and  it  manifestly 
was  approved,  that  It  might  operate  as  a 
supersedeas.  The  motion  to  quash  is  there- 
fore overruled. 

The  petition  of  the  appellant  to  have  the 
Judgment  opened  was  In  the  nature  of  a  bill 
in  equity,  and  was  an  appeal  to  the  chancery 
power  of  the  court  O'Hara  v.  Baum,  82  Pa. 
416;  Humphrey  v.  Tozler,  154  Pa.  410,  26 
Atl.  542;  Hall  V.  West  Chester  'Publishing 
Company,  180  Pa.  561,  87  Atl.  106;  Lawrence 
V.  Smith,  215  Pa.  534,  64  Atl.  776.  The  ap- 
pellee demurred  to  it  on  eight  grounda 
Whether  tbe  court  below  considered  them  all 
good,  or  some  good  and  others  bad,  we  do 
not  know.  All  that  we  have  from  It  is  "De- 
murrer to  petition  sustained.  Rule  to  open 
Judgment  discharged."  The  demurrer  was 
filed  on  January  23,  1907,  and  there  was 
ample  time  for  an  intelligent  disposition  of 
it  To  this  we  are  entitled.  We  sit  as  a 
court  of  review  of  what  has  been  done  by  a 
court  below,  and  in  equity  proceedings  our 
review  and  correction  are  not  confined  to 
the  decree  alone,  but  extend  to  the  Induction 
or  reasoning  of  the  chancellor.  SprouU's  Ap- 
peal, 71  Pa.  137.  In  this  case  several  im- 
portant questions  were  raised  by  the  demur- 
rer. It  was  the  plain  duty  of  the  court  be- 
low to  pass  upon  them,  or  at  least  to  state  the 
ground  or  grounds  upon  which  the  demurrer 
was  sustained,  instead  of  sending  the  recorid 
to  us  for  our  consideration  and  disposition, 
in  the  first  instance,  of  the  questions  raised 
by  the  pleadings.  This  court  is  created  for 
no  such  purpose,  and  very  few  judges  In  the 
courts  below  seem  to  think  otherwise.  We 
return  the  record  to  the  common  pleas  that 
there  may  I>e  made  part  of  it  the  reasons  for 
dismissing  appellant's  petition.  When  so  sent 
back  to  us,  this  appeal  will  be  disposed  of. 

Record  remitted. 


(122  Pa.  244) 
HANHAUSBE  v.  PENNSYLVANIA  ft  N.  B. 
R.  CO. 

(Snpreme  Court  of  Pennsylvania.    Oct  5,  1908.) 

Judgment  (§  870*)— Revivai— Scibe  Facias 
—Affidavit  of  Defense. 

On  a  scire  facias,  under  Act  April  4,  1862 
(P.  L.  2.S5),  supplementing  resolution  of  Janu- 
ary 21,  1843  (P.  L.  367),  an  affidavit  of  defense 
of  a  party,  sought  to  be  brought  in  as  a  terre 
tenant,  averring  that  such  party  "has  never 
held,  and  does  not  now  hold,  any  property,  real 
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or  personal,  whldi  It  derived  either  directly  or 
indirectly  from  said  defendant,"  is  sufficient  to 
prevent  judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  i  870.»] 

Appeal  from  Oourt  of  Common  Pleas,  Phil- 
adelpbla  County. 

Action  by  George  Hanhauser,  administra- 
tor of  James  Clarke,  deceased,  against  the 
PennBylvania  &  New  England  Railroad  Com- 
pany. From  an  order  making  absolute  rule 
for  judgment  for  want  of  a  sufficient  affida- 
vit of  defense,  defendant  appeals.    Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
BROWN,  MESTREZAT,  POTTEEl,  and  EL- 
KIN,  JJ. 

Alex.  Simpson,  Jr.,  Wm.  T.  O.  Anderson, 
and  Wm.  Jay  Turner,  for  appellant  Chester 
N.  Parr,  Jr.,  William  C.  Mayne,  and  Wil- 
liam A.  Glasgow,  Jr.,  for  appellee. 

BROWN,  J.  On  March  22,  1887,  James 
Clarke,  deceased,  recovered  judgment  in  the 
court  below  against  the  Pennsylvania  &  New 
England  Railroad  Company  for  $34,084.  It 
Is  claimed  by  the  appellee,  his  administrator, 
that  this  judgment  comes  within  the  protec- 
tion of  the  resolution  of  January  21,  1843 
(P.  L.  367),  and  the  provisions  of  the  supple- 
ment thereto  of  April  4,  1862  (P.  L.  235). 
There  Is  some  force  In  the  position  of  appel- 
lant that,  as  the  record  falls  to  show  that 
the  judgment  Is  within  the  protection  of  the 
resolution.  It  is  not  within  the  provisions 
of  the  supplement ;  but  it  is  not  necessary  for 
us  to  now  pass  upon  this  question,  for  a 
single  averment  of  the  appellant,  in  Its  affl: 
davit  of  defense,  clearly  stands  In  the  way 
of  appellee's  right  to  a  summary  judgment 
against  It  as  a  terre  tenant  After  the  Clarke 
judgment  had  been  obtained,  various  writs  of 
scire  facias  were  Issued  on  It,  to  bring  In 
other  railroad  companies  as  terre  tenants, 
and  against  them  judgments  were  entered. 
On  November  24,  1905,  this  sci.  fa.  was  is- 
sued, with  notice  to  the  appellant  as  a  terre 
tenant  In  Its  affidavit  of  defense,  deemed 
Insufficlmt  by  the  court  below  for  no  reason 
given,  the  laconic  order,  if  Intended  for  an 
opinion,  being  simply,  "Rule  absolute  for 
judgment  for  want  of  a  sufficient  affidavit  of 
defense,"  the  first  averment  la:  "Said  Le- 
high &  New  England  Railroad  Company  has 
never  held,  and  does  not  now  hold  any  prop- 
erty, real  or  personal,  which  It  derived,  either 
directly  or  Indirectly,  from  said  defendant" 
A  reason  given  in  the  supplemental  affidavit 
of  defense  why  judgment  should  not  be  en- 
tered is:  "Because  at  the  time  of  the  Issu- 
ance of  said  scire  facias,  or  at  any  time  be- 
fore or  since,  the  Lehigh  &  New  England 
Railroad  Company  did  not  own  or  hold,  or 
claim  to  own  or  hold,  and  had  not  In  its  pos- 
session, any  real  or  personal  estate  that  was 
ever  owned  or  held  by  the  Pennsylvania  &  I 


New  England  Company,  the  above-named  de- 
fendant or  upon  which  the  Judgment  recited 
In  the  said  scire  facias  was  a  Hen." 

The  resolution  of  1843  provides:  "It  shall 
not  be  lawful  for  any  company  Incorporated 
by  the  laws  of  this  commonwealth,  and  em- 
powered to  construct  make  and  manage  any 
railroad,  canal  or  other  public  internal  Im- 
provement while  the  debts  and  liabilities,  or 
any  part  thereof  Incurred  by  the  said  com- 
pany to  contractors,  laborers  and  workmen 
employed  In  the  construction  or  r^air  of 
said  improvement  remain  unpaid,  to  execute 
a  general  or  partial  assignment  conveyance, 
mortgage  or  other  transfer,  of  the  real  or 
personal  estate  of  the  said  company,  so  as  to 
defeat  postpone,  endanger  or  delay  their 
said  creditors,  without  the  written  assent  of 
the  said  creditors  first  had  and  obtained; 
and  any  such  assignment  conveyance,  mort- 
gage or  transfer  shall  be  deemed  fraudulent 
null  and  void,  as  against  any  such  contract- 
ors, laborers  and  workmen,  creditors  as 
aforesaid."  The  supplement  of  1862  Is: 
"Whenever  any  incorporated  company,  sub- 
ject to  the  provisions  of  the  above  resolu- 
tion, shall  divest  themselves  of  their  real 
or  personal  estate,  contrary  to  the  provisions 
of  the  said  resolution,  It  shall  and  may  be 
lawful  for  any  contractor,  laborer  or  work- 
man employed  In  the  construction  or  repair 
of  the  Improvements  of  said  company,  hav- 
ing obtained  judgment  against  the  said  com- 
pany, to  issue  a  scire  facias  upon  said  judg- 
ment with  notice  to  any  person,  or  to  any 
Incorporated  company  claiming  to  Bold  or 
own  said  real  or  personal  estate,  to  be  served 
in  the  same  manner  as  a  summons  upon  the 
defendant  If  It  can  be  found  in  the  county, 
and  upon  the  person  or  persons,  or  Incor- 
porated company  claiming  to  hold  or  own 
such  real  estate;  and  if  the  defendant  can- 
not be  found,  then  upon  the  return  of  one 
nihil  and  service  as  aforesaid,  on  the  person 
or  persons,  or  company  claiming  to  bold  or 
own  as  aforesaid,  the  case  to  proceed  as  in 
other  cases  of  scire  facias  on  judgment 
against  terre  tenants." 

If  this  were  a  proceeding  to  continue  the 
Hen  of  an  ordinary  judgment  against  a  pur- 
chaser from  the  defendant  In  it  as  terre  ten- 
ant a  plea,  such  as  this  affidavit  of  defense 
must  be  regarded  to  be,  would  be  good.  Col- 
bom  V.  Trlmpey,  36  Pa.  463 ;  Colwell  v.  Eas- 
ley,  83  Pa.  31;  Hulett  v.  Mutual  Life  In- 
surance Co.,  114  Pa.  142,  6  AU.  554.  In  Col- 
well V.  Easley,  Colwell,  the  defendant  below, 
had  been  summoned  as  a  terre  tenant.  His 
plea  was,  "The  judgment  sought  to  be  re- 
vived by  scire  facias  is  no  Hen  on  the  lands 
of  J.  A.  Colwell,  and  never  was."  In  revers- 
ing the  court  below  for  striking  this  off,  and 
In  holding  that  the  plea  was  good,  we  said, 
after  reviewing  the  authorities:  "We  are 
warranted  in  saying  that  a  plea,  by  one  snm- 
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moned  as  a  terre  tenant,  that  his  land  was 
not,  and  never  had  been,  t>ound  by  the  Judg- 
ment, would  be  good.  •  •  •  From  the  rea- 
soning thus  borrowed  from  our  books  we  are 
led  to  conclade:  (1)  That  viixen  one  Is 
brought  Into  court  who  has  had  no  connection 
with  the  debtor's  title  he  should  be  discharg- 
ed, dther  by  nonsuit  or  a  verdict  In  his  fa- 
vor, for  he  Is  not  a  terre  tenant  He  cannot 
be  bound  by  the  Judgment,  and  be  ought  not 
to  have  been  summoned.  (2)  If  he  has  had 
connection  with  the  debtor's  title,  though  the 
lien  of  the  Judgment  may  not  have  attached 
at  the  time  of  his  purchase  by  reason  of  its 
previous  expiration,  he  iuay  nevertheless  be 
warned  as  a  terre  tenant,  and  may  defend 
onder  the  plea  that  the  Judgment  Is  not,  and 
never  was,  a  Hen  upon  bis  land.  It  follows 
■  that  the  court  erred  In  striking  out  the  sec- 
ond plea  of  the  defendant" 

But  this  Is  not  the  ordinary  proceeding  by 
sdre  facias  against  a  terre  tenant  The  writ 
Is  issued  under  the  act  of  1862,  which  pro- 
vides who,  and  who  only,  may  be  summoned 
by  it  namely,  any  person  or  any  Incorporated 
company  claiming  to  hold  or  own  the  real 
or  personal  estate  which  belonged  to  the  orig- 
inal defendant,  and  when  such  person  or  In- 
corporated company  Is  summoned  Into  court, 
"the  case  proceeds  as  In  other  cases  of  scire 
facias  on  Judgment  against  terre  tenants." 
Instead  of  claiming  to  hold  or  own  any  real 
estate  that  ever  belonged  to  the  Pennsylvania 
ic  New  England  Railroad  Company,  the  aver- 
ment Is  that  the  appellant  "has  never  held, 
and  does  not  now  hold,  any  property,  real  or 
personal,  which  it  derived,  either  directly  or 
indirectly,  from  said  defendant"  This  Is 
certainly  a  defense  under  the  act  of  1862, 
and.  If  made  out,  the  appellee  may  not  have 
judgment  against  the  appellant,  either  de 
terris  or  de  proprlls,  as  to  costs.  The  aver- 
ment may  not  be  true,  and  on  the  trial  the 
appellant  may  not  be  able  to  sustain  It  but 
for  the  present  we  must  assume  it  to  be  true, 
as  there  Is  nothing  In  the  record  conclusive- 
ly showing  that  it  Is  not 

Judgment  reversed  and  procedendo 
awarded. 


(222  Pa.  220) 
COMMONWEALTH  ex  rel.  ATTORNEY 
GENERAL  v.  BEAVER  VAL- 
LEY R.  CO. 

(Supreme  Court  of  Pennsylvania.    June  23, 
1908.) 

Railboads  (S  75*)— Tbacks  ow  Citt  Stbeets. 
Where  a  railroad  company  is  incorporated 
under  Act  April  4,  1868  (P.  L.  62),  and  the 
several  supplements  thereto,  it  can  lay  its 
tracks  longitudinally  on  the  streets  of  a  bor- 
ough, though  the  act  under  which  the  l>orougb 
was  incorporated  provides  that  the  streets  of 
such  city  shall  l>e  common  highways  forever; 
they  being  the  property  of  the  state. 

[Ed.   Note.— For   other  cases,   see   Railroads, 
Cent  TAe.  M  183-185 ;   Dec.  Dig.  §  75.*] 


Appeal  from  Court  of  Common  Pleas,  Dau- 
phin County. 

Bill  by  the  commonwealth,  on  the  relation 
of  the  Attorney  General,  against  the  Beaver 
Valley  Railroad  Company.  From  a  decree 
dismissing  the  bill,  plaintiff  appeals.  Af- 
firmed. 

Clapp,  J.,  of  the  court  below,  filed  the  fol- 
lowing opinion: 

"This  proceeding  was  instituted  by  the 
commonwealth  of  Pennsylvania  ex  rel.  Hamp- 
ton L.  Carson,  Attorney  General,  against  the 
Beaver  Valley  Railroad  Company,  to  restrain 
the  defendant  company  from  operating  and 
maintaining  its  railroad  longitudinally  on 
Fifth  street  In  the  borough  of  Beaver,  to 
have  the  said  railroad  declared  a  public  nui- 
sance, to  require  the  removal  of  said  con- 
struction from  Fifth  street  and  restore  the 
street  to  the  condition  It  was  prior  to  the 
entry  thereon  by  the  said  defendant  company 
and  its  occupation  thereof.  From  the  ad- 
missions in  the  answer  and  the  evidence  tak- 
en on  final  hearing,  we  find  the  facts  to  be 
as  follows: 

"Findings  of  Facts. 

"(1)  The  town  of  Beaver  was  laid  out  In 
pursuance  of  two  several  acts  of  assembly, 
approved,  respectively,  September  28,  1791  (3 
Smith's  Laws,  p.  56),  and  March  6,  1793  (8 
Smith's  Laws,  p.  90),  In  which  it  is,  Inter 
alia,  provided  'that  the  Governor  shall  re- 
serve out  of  the  lots  of  said  town  so  much 
land  as  he  shall  deem  necessary  for  public 
uses,'  and  also  'that  the  streets,  lanes  and 
alleys  of  the  said  town  and  out  lots  shall  be 
common  highways  forever,'  and  was  incor- 
porated into  a  borough  by  the  act  of  assembly 
approved  March  29,  1802  (3  Smith's  Laws,  p. 
405). 

"(2)  The  defendant  company  was  Incorpo- 
rated September  5,  1899,  under  the  act  of 
April  4,  1868  (P.  L.  62),  entitled,  'An  act  to 
authorize  the  formation  and  regulation  of 
railroad  corporations,'  and  the  several  supple- 
ments thereto,  for  the  purpose  of  construct- 
ing, maintaining,  and  operating  a  railroad 
between  two  points  In  Beaver  county.  Pa., 
the  eastern  terminus  being  at  or  near  the 
point  where  the  Beaver  and  Mercer  state 
road,  commonly  called  the  'Sharon  Road,' 
crosses  the  Pittsburg  &  Lake  Erie  Railroad 
in  Beaver  county.  Pa.,  and  the  western  ter- 
minus at  or  near  a  point  on  the  Ohio  river, 
about  600  feet  south  of  the  residence  of  John 
Moore,  in  Borough  township.  In  said  county 
and  state. 

"(3)  The  municipal  authorities  of  the  bor- 
ough of  Beaver  by  ordinance  duly  approved 
September  15,  1899,  granted  the  defendant 
company  the  right  to  enter  upon  Fifth  street 
In  the  borough  of  Beaver,  Pa.,  and  to  con- 
struct, maintain,  and  operate  its  railroad 
thereon  longitudinally,  which  said  ordinance 
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was  accepted  by  the  defendant  company  on 
September  20,  1899. 

"(4)  The  defendant  company,  subsequent  to 
the  enactment  and  acceptance  of  said  ordi- 
nance, located  and  constructed  Its  railroad 
through  the  borough  of  Beaver,  al(mg  and 
upon  Fifth  street,  one  of  the  "common  high- 
ways" of  said  borough  Gaid  out  and  dedicat- 
ed in  pursuance  of  the  provisions  of  the  act 
of  1791,  supra)  longitudinally.  In  the  center 
of  said  street,  and  at  grade  therewith  the 
whole  length  of  said  street,  to  wit,  a  dis- 
tance of  abont  3,800  feet,  which  said  street 
Is  intersected  and  crossed  by  several  streets, 
viz.,  Buffalo  street.  Market  street.  Elk  street, 
Brancbbank  street,  Beaver  street,  and  Mercer 
road,  upon  which  several  streets  or  roads,  as 
well  as  upon  Fifth  street,  there  is  compara- 
tively little  travel. 

"(S)  The  constmctioD  of  the  said  rallioad 
CD  Fifth  street  was  commenced  in  the  latter 
part  of  October,  1903,  and  completed  abont 
June  1,  1904,  since  which  time  it  has  been 
In  active  operation.  In  the  construction  of 
Its  railroad  the  defendant  company  expended 
about  the  sum  of  $130,000. 

"(6)  Between  the  date  of  the  commence- 
ment of  the  construction  of  the  railroad  and 
the  date  of  its  completion  the  borough  of 
Beaver  and  several  abutting  property  owners 
filed  Injunction  bills  to  restrain  its  constmc- 
tlon  on  Fifth  street,  which  several  proceed- 
ings were  duly  dismissed;  and  on  September 
25,  1905,  the  present  bill  was  filed. 

\  ■      , 

"Discussion. 

'  "The  question  to  be  determined  in  this  case 
to:  Has  the  Beaver  Valley  Railroad  Com- 
pany, a  corporation  duly  Incorporated  under 
the  act  of  assembly  approved  April  4,  1868, 
the  right  to  occupy  Fifth  street,  in  the  bor- 
ough of  Beaver,  longitudinally  with  its  rail- 
road as  constructed  and  for  some  time  past 
operated  thereon? 

"It  is  not  disputed  that  the  railroad  com- 
pany is  occupying  Fifth  street  with  the  con- 
sent of  the  borough  authorities,  and  in  ac- 
cordance with  the  terms  of  the  ordinance 
granting  It  permission  so  to  do. 

"It  cannot  be  questioned,  under  the  nu- 
merous decisions  of  our  appellate  courts,  that 
a  highway  is  the  property  of  the  public,  not 
of  a  particular  district,  but  of  the  whole 
state,  who  may  dispose  of  it  by  their  repre- 
sentatives and  at  their  pleasure,  and  In 
which  no  i)er8on,  natural  or  corporate,  has 
any  exclusive  Interest  unless  it  has  been 
granted  by  the  statute.  Philadelphia  v. 
Trenton  B.  B.  Co.,  6  Whart  25,  36  iUn.  Dec. 
202.  The  right  of  the  supreme  legislative  au- 
thority to  authorize  the  building  of  a  railroad 
on  a  street  or  other  public  highway  is  not 
to  be  doubted.  Commonwealth  v.  Erie  & 
North-Kast  R.  R.  Co.,  27  Pa.  339,  67  Am.  Dec. 
471.  'Tlie  power  of  the  Legislature  to  au- 
thorize the  building  of  a  railroad  upon  a 
public  road  Is  undubltable.  •  •  •  To  the 
commonwealth  belongs  the  franchise  of  ev- 


ery b^hway  within  Its  limits  as  trastee  ot 
the  public  Every  public  road  therein  exists 
by  force  otxly  of  the  commonwealth's  author- 
ity.' Danville,  etc.,  R.  R.  Co.  ▼.  Common- 
wealtli,  78  Pa.  29. 

"The  principle  of  law  supported  by  the 
above  authorities  Is  not  denied,  but  it  Is 
suggested  that  Fifth  street  Is  peculiar  In  its 
relation  to  the  commonwealth,  in  view  of 
the  fact  that  it  was  dedicated  as  a  'common 
highway'  under  and  in  pursuance  of  the  act 
of  1791,  supra.  We  faU  to  see  how  this  fact 
can  In  any  wise  Interfere  with  the  operation 
of  the.  admitted  general  principle  of  law  that 
the  sovereignty  of  public  roads  remains  in 
the  commonwealth.  The  fact  that  the  com- 
monwealth has  dedicated  the  street  In  ques- 
tion to  public  use  does  not  lessen  its  control 
over  It  or  prevent  it  from  exercising  the 
same  sovereignty  it  admittedly  would  have 
if  the  street  had  been  dedicated  by  some  one 
else.    We  can  see  no  force  in  this  suggestion. 

"The  rights  of  railroad  companies  incor- 
porated and  organized  under  the  provisions 
of  the  act  of  April  4,  186S,  to  occupy  public 
highways  longitcdinnlly,  have  been  so  well 
settled  by  our  appellate  courts  that  any  at- 
tempt on  our  part  to  discuss  this  right  would 
be  an  affectation  of  learning  and  research. 
In  the  Appeal  of  Philadelphia,  Germantown 
&  Norrlstown  Railroad  Company,  2  Walk. 
291,  a  proceeding  In  equity  brought  to  re- 
strain a  railroad  company,  formed  by  the 
consolidation  of  several  companies  Incorporat- 
ed and  organized  under  the  general  railroad 
laws  of  this  commonwealth,  from  laying  Its 
tracks  upon  Lafayette  street.  In  the  borough 
of  Norrlstown,  longitudinally,  the  president 
Judge  of  the  court  below,  on  a  motion  to  con- 
tinue the  injunction,  dissolved  It,  referred 
the  case  to  a  master,  who  submitted  a  re- 
port thereon.  In  which  he  adopted  the  views 
expressed  by  the  court  In  Its  refusal  to  grant 
the  preliminary  Injunction,  which  report,  up- 
on exceptions,  was  duly  confirmed,  whereupon 
the  complainant  appealed  to  the  Supreme 
Court,  who  affirmed  the  decree  of  the  court 
of  common  pleas  In  the  following  per  curiam 
opinion:  'The  sole  contention  Is  as  to  the 
right  of  the  appellee  to  construct  Its  road 
on  Lafayette  street  In  the  borough  of  Nor- 
rlstown. The  appellants  own  lots  fronting 
on  the  street.  They  have  no  greater  right 
than  any  private  person  owning  a  lot  front- 
ing thereon  has  to  prevent  the  construction 
of  the  railroad.  No  question  as  to  the  meas- 
ure of  damages  or  giving  security  for  the 
payment  thereof  arises.  They  are  out  of  the 
question.  The  municipal  authorities  have 
given  their  permission  to  lay  the  track  on 
the  street.  It  Is  in  the  line  of  the  corporate 
franchise  of  the  appellee.  Under  these  facts 
the  right  to  lay  It  to  too  well  sustained  by 
the  authorities  to  be  successfully  question- 
ed.' Mr.  Justice  Trunkey,  in  Penna.  R.  B. 
Co.'s  Appeal,  115  Pa.  514,  5  Atl.  872,  says: 
'A  company  organized  under  the  general  stat- 
ute may  locate  its  railroad  on  a  street  or  al* 
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ley,  because  that  statute  expressly  confers 
tlie  power'  ^e  commonwealth  suggests 
that  this  language  of  the  learned  justice  Is 
obiter  dicta,  and  was  not  well  considered. 
To  this  suggestion  we  cannot  accede;  on  the 
contrary,  when  It  Is  noted  that  the  opinion 
In  Penna,  R.  R.  Co.'s  Appeal  was  filed  little 
more  than  a  year  subsequeut  to  the  per  cur- 
lam  hereinbefore  recited,  It  Is  very  evident 
this  statement  was  Incorporated  In  the  opin- 
ion by  the  learned  justice  with  the  disposi- 
tion of  the  Philadelphia,  Gennantown  &  Nor- 
rlstown  R.  R.  Co.'s  Appeal,  2  Walk.  291,  fresh 
In  his  recollection.  This  construction  of  the 
act  of  April  4,  1868,  was  also  adopted  by 
the  master  In  Phila.  v.  River  Front  R.  R.  Co., 
178  Pa.  334,  84  Atl.  60,  exceptions  to  whose 
report  were  overruled  by  the  court  of  com- 
mon pleas,  and  upon  appeal  the  Supreme 
Court  affirmed  the  judgment  of  the  court  be- 
low by  a  per  curiam  opinion,  saying:  'The 
questions  involved  In  the  assignments  of  er- 
ror, 80  far  as  are  material,  have  been  so  ful- 
ly considered  by  the  learned  master  that  we 
deem  It  unnecessary  to  add  anything  to  what 
he  has  said.'  See,  also,  Penna.  R,  R.  Co.'s 
Appeal,  116  <Pa.  55,  S.AtL  914;  McAboy'a  Ap- 
peal, 107  Pa.  648. 

•TTie  defendant  also  contended  that,  even 
if  the  commonwealth  bad  any  standing  to 
proceed  In  equity,  nevertheless  by  remain- 
ing quiet  until  defendant  had  expended  a 
large  sum  of  money  In  the  construction  of 
Its  railroad.  In  pursuance  of  authority  con- 
tained, or  believed  to  be  contained.  In  Its 
charter,  and  the  general  laws  pertaining 
thereto,  and  until  said  railroad  was  fully 
completed  and  had  been  for  some  time  In 
operation,  the  commonwealth  wnived  and  by 
Its  laches  lost  Its  right  to  proceed  In  equity. 
The  defendant  company  commenced  work  on 
the  construction  of  Its  railroad  on  Fifth  street 
In  October,  1903.  It  was  temporarily  stop- 
ped by  Injunction,  subsequently  dissolved, 
after  which  the  work  on  the  railroad  was  re- 
gained and  completed  about  June  1,  1904. 
This  bill  was  filed  September  25,  190$,  more 
tban  15  months  after  the  completion  of  the 
road  and  the  commencement  of  Its  opera- 
tion. The  defendant  expended  a  large  amount 
of  money  In  the  construction  of  Its  road,  and 
there  Is  no  evidence  that  the  presence  of  the 
track  In  the  center  of  Fifth  street,  which  is 
100  feet  wide,  is  ft  ptd>llc  menace,  or  that  it 
is  a  nuisance.  There  is  some  force  In  this 
position  of  the  defendant.  See  Common- 
wealth T.  Turnpike  Co.,  153  Pa.  47,  25  AU. 
1105;  Commonwealth  t.  PlttBt(H>  Ferry 
Bridge  Co^  148  Pa.  621,  24  Atl.  87 ;  Heilman 
T.  Street  By.  Co.,  175  Pa.  188,  34  AU.  647; 
Helhnan  t.  Street  By.  Co.,  180  Pa.  627,  37 
Atl.  119.  .But  in  view  of  the  well-settled 
right  of  the  defmdant  to  construct  and  ope- 
rate its  railroad  on  Fifth  street,  as  it  has 
done,  it  is  unnecessaiy  for  as  to  pass  upon 


the  question  of  laches  raised  by  fbe  defend- 
ant 

"Conclusions  of  Law. 

"Wherefore  we  conclude  that  the  defend- 
ant had  the  lawful  right  to  construct  and 
operate  its  road  longitudinally  on  Fifth  street 
In  the  borough  of  Beaver,  and  that  the  plain- 
tlfTs  bill  must  be  dismissed.  And  now,  July 
16,  1906,  this  cause  came  on  to  be  heard  on 
final  hearing,  was  argued  by  counsel,  and 
upon  consideration  thereof  It  is  ordered,  ad- 
judged, and  decreed  that  the  pialntUTs  bill 
be  dismissed  at  Its  costs.  The  prothonotary 
is  directed  to  enter  this  decree  nisi  and  give 
notice  thereof  to  the  parties  or  their  counsel, 
and,  unless  exceptions  be  filed  within  the 
time  limited  by  the  equity  rules,  enter  the 
above  decree  as  a  final  decree." 

Argued  before  FELL,  BROWN,  MESTRE- 
ZAT,  POTTER,  ELKIN,  and  STEWART,  JJ. 

W.  A.  McConnell,  M.  Hampton  Todd,  Atty. 
Gen.,  John  F.  Cox,  Jas.  A.  Stranaban,  and 
W.  S.  Moore,  for  appellant.  George  B.  Gor- 
don, M.  B.  Olmsted,  and  A.  C.  Stamm,  for 
appellee. 

PER  CURIAM.  The  decree  dismissing  the 
bill  is  affirmed  on  the  opinion  of  the  learned 
Judge  of  common  pleas,  at  the  cost  of  the 
appellant. 

(222  Pa.  208) 

In  re  DULL'8  ESTATE. 
Appeal  of  McCORMICK  et  aL 

(Supreme  Court  of  Pennsylvania.    June  23, 

1908.) 

CONVEBSION  (I  16*)— DlBECTIONB  IN  Wttt. 

Testator  gave  to  his  wife  the  furniture 
and  household  goods  and  house  and  lot  in  which 
be  resided  to  enjoy  as  long  aa  she  desired,  after 
wliicb  they  were  to  be  sold  by  his  ezecators  and 
become  a  part  of  his  estate,  and  provided  tb^t 
the  legal  share  of  his  real  estate  and  personal 
property  should  be  paid  to  his  wife  as  her  share 
of  his  estate.  He  also  gave  a  legacy  in  money 
and  the  balance  of  his  estate  to.  certain  rela- 
tives, and  directed  his  executors  to  dispose  of  all 
his  estate  within  three  years  after  testator's 
death.  Held,  that  the  direction  to  sell  converted 
ell  of  his  real  estate  into  personalty  of  which 
the  widow  took  one-hall 

[Ed.  Note.— For  other  cases,  see  Conversion, 
Cent  Dig.  H  88-43;   Dec.  Dig.  §  16.*] 

AK)eal  from  Orphans'  Court,  Miffin  County. 

In  the  matter  of  the  estate  of  C.  P.  Dull. 
From  a  decree  dismissing  exceptions  to  audi- 
tor's report  Henry  B.  McCormick  and  Vance 
C.  McCormick  appeal.    Affirmed. 

Argued  before  FELL,  BROWN,  MESTRB- 
ZAT,  POTTER.  ELKIN,  and  STEWART,  JJ. 

S.  P.  Wolverton,  M.  W.  Jacobs,  S.  P.  Wol- 
verton,  Jr.,  and  Grant  Herring,  for  appellants. 
W.  U.  Hensel,  for  appellee. 

STBWABT,  J.  What  interest  in  his  estate 
did  the  testator  intend  that  hie  whlow  should 
take?    The  clause  in  the  will  relating  to  her 
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Is  as  follows:  'To  my  beloved  wife,  Hannah 
Wiley  Doll,  I  give,  devise  and  bequeatb  the 
furniture,  pictures,  household  goods,  horses, 
carriage,  and  house  and  lot  in  which  we  now 
reside,  to  have  and  to  hold  and  enjoy  as 
long  as  she  may  desire  to  live  there,  after 
which  time  I  direct  that  they  be  disposed 
of  by  my  executors  and  become  part  of  my 
estate.  I  also  direct  the  legal  share  of  my 
real  estate  and  personal  property  to  be  paid 
to  my  said  beloved  wife  as  her  share  out  of 
my  estate."  By  the  next  succeeded  item 
a  legacy  of  $1,500  is  given  to  a  relative,  and 
Immediately  following  occurs  this  residuary 
clause:  "All  the  balance  of  my  estate  1  de- 
vise to  my  three  sisters,  Mrs.  Hannah  Cris- 
well,  Mrs.  Nancy  Macklia  and  Mrs.  Margaret 
Homing,  or  their  heirs,  share  and  share 
alike,  to  be  paid  by  my  executors  as  here- 
inafter named."  What  Is  given  the  widow  is 
her  "legal  share."  These  words,  standing 
alone  and  unqualified  by  other  expressions 
and  provisions  in  the  will,  would  indicate 
with  much  certainty — there  being  no  children 
— an  Intention  that  she  should  take  one-half 
of  the  personal  property  absolutely,  and  the 
income  of  one-half  of  the  real  estate  during 
life.  Since  the  law  seeks  to  give  effect  to 
ttke  testator's  Intention  as  derived  from  the 
whole  will,  the  inquiry  must  be  to  discover 
whether  any  other  or  different  purpose  is 
elsewhere  expressed,  or  indicated  with  equal 
or  greater  certainty.  The  will  contains  a 
positive,  express,  and  unconditioned  direc- 
tion to  the  executors  to  dispose  of  all  the 
balance  of  the  estate  within  three  years  aft- 
er the  testator's  death.  This  balance  evi- 
dently embraced  all  the  real  estate  owned 
by  testator  at  the  time  of  his  death,  even  the 
house  and  lot  devoted  to  the  widow's  use,  in 
the  event  of  her  occupancy  of  it  terminating 
within  the  period  fixed.  It  Is  designated  as 
balance,  for  the  reason  that  in  an  earlier 
part  of  the  same  clause  testator  had  direct- 
ed that  a  certain  sand  property  of  large 
value  should  be  retained  and  operated  by  the 
executors  tor  a  period  not  exceeding  five 
years.  This  property  the  testator  sold  in  his 
lifetime;  but  It  having  been  set  apart  In 
the  will  from  the  rest,  since  It  was  the  only 
piece  of  real  estate  thus  distinguished,  the 
direction  to  sell  included  all  else. 

What,  then,  Is  the  legal  significance  of  this 
direction  to  sell  or  dispose  of  all  the  testa- 
tor's real  estate;  and  how  does  it  reflect  the 
testator's  Intention  with  respect  to  the  share 
of  the  widow?  The  right  of  a  testator  to 
make  land  money,  to  effect  his  own  purpose. 
Is  unquestionable;  and  It  follows  from 
this  right  that  persons  claiming  property 
under  a  will  directing  its  sale  must  take  it 
in  the  character  which  the  will  Imposes  on  it. 
This  results  not  from  the  application  of  any 
artificial  rule,  or  any  equitable  doctrine,  but 
solely  because  It  is  the  testator's  expressed 
desire.  How  could  a  testator  make  it  more 
certain  and  conclusive  that  be  did  not  In- 
tend his  beneficiary  to  take  his  real  estate^ 


than  by  directing  Its  sale?  In  such  case  it 
is  not  the  law  that  works  the  conversion, 
but  the  will  that  directs  It  The  law  some- 
times employs  a  fiction  In  aid  of  a  testator's 
Intention,  and  by  use  of  it  the  conversion 
which  the  testator  ordered  Is  anticipated  in 
such  a  way  that  what  is  ordered  to  be  done 
Is  regarded  as  actually  accomplished;  but 
that  fiction  is  without  application  here,  and 
the  doctrine  of  equitable  conversion,  much 
discussed  upon  the  argument,  plays  no  part 
If  the  question  were  as  to  when  the  conver- 
sion arose,  whether  at  the  death  of  the  tes- 
tator, or  when  the  sale  was  actually  made, 
then  the  fiction  and  doctrine  would  apply; 
but  no  such  question  concerns  us  here.  It  Is 
enough  to  know  that  there  is  a  positive  direc- 
tion to  convert,  apd  the  result  must  have 
been  the  same  whether  actual  conversion  or 
equitable  was  contemplate^.  The  evident 
purpose  of  the  testator  In  directing  a  sale 
of  his  land  was  in  connection  with  the  dis- 
tribution among  his  beneficiaries;  and  the 
presumption  is  that  he  knew,  if  his  lands 
were  sold  as  he  had  directed,  the  proceeds 
would  be  distributed  as  personalty.  It  is 
not  pretended  that  the  will  gives  to  the  three 
sisters  who  take  the  residue  any  estate  in 
the  lands.  Conversion  as  to  them  Is  admit- 
ted, and  it  is  freely  allowed  that  all  the  In- 
terest they  have  is  In  the  execution  of  the 
trust  through  which  they  are  to  receive 
their  shares  In  money.  •  The  effort  is  to  dis- 
tinguish between  them  and  the  widow  In  this 
regard. 

Because  the  testator  has  described  the 
interest  given  the  latter  as  a  "legal  share," 
It  is  argued  that  his  intention  must  have 
been  to  confine  her  share  within  the  limita- 
tions of  Intestacy;  that. Is  to  say,  one-half 
of  the  personal  estate  absolutely  and  one- 
half  the  income  of  the  real  estate  during 
life.  That  the  testator  could  have  so  limited 
and  restricted  her  share  is  a  matter  of 
course;  but  since  the  legal  share  may  under 
certain  conditions,  when  there  is  real  estate, 
embrace  the  one-half  the  entire  estate,  re- 
garded as  personalty,  the  question  remains, 
what  was  this  testator's  understanding  as 
to  the  meaning  of  the  words  used?  In  this 
connection  the  fact  that  his  will  directs 
a  conversion  of  the  real  estate  is  of  large 
significance.  Undo:  this  provision  what  he 
was  distributing  to  bis  beneficiaries  was 
money,  not  land,  and  It  was  the  money  to  he 
derived  from  the  sale  of  the  land  that  he  had 
under  contemplation.  A  widow's  legal  share 
under  conditions  we  have  here,  the  estate 
being  personalty,  would  be  the  one-half  ab- 
solutely. It  is  always  a  legitimate  presumi>- 
tlon  that  a  testator  in  framing  his  will  knew 
the  law,  and  Intended  such  results  as  would 
follow  through  the  law,  unless  h»  provides  to 
the  contrary.  Not  only  does  the  will  contain 
no  contrary  provision,  but  every  provision 
and  direction  is  consistent  with  the  purpose 
to  make  the  widow's  share  payable  directly 
to  her  out  of  the  net  result  obtained  through 
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a  sale  of  the  entire  estate,  divested  of  all 
cbargea.  It  Is  aa  much  becanse  of  what  the 
will  does  not  contain,  aa  of  what  It  does,  that 
we  reach  the  conclaslon  that  the  testator 
Intended  his  widow  to  take  one-half  the 
whole  absolutely.  It  contains  nothing  which 
in  the  remotest  way  suggests  that  her  share 
iB  to  be  a  charge  upon  the  real  estate,  or 
that  It  shall  be  held  in  trust  in  c^se  the  land 
be  sold  discharged  of  it,  or  that  It  was 
Income  she  was  to  receive,  or  that  her  own- 
ership was  to  be  qualified  in  any  way.  On 
the  contrary,  in  express  terms^  it  directs 
that  this  legal  share  be  paid  to  her  out  of 
the  estate.  Just  as  It  provides  that  the  shares 
of  tbe  three  sisters  are  to  be  paid  to  them. 
This  was  the  will  of  a  man  of  extensive 
bdslness  experience,  owning  large  estates  in 
land.  It  shows  an  anxiety  on  his  part  that 
his  lands  when  sold  should  sell  to  the  larg- 
est advantage.  It  would  be  apparent  to  any 
(me  of  the  most  limited  experience  and  ob- 
servation that  this  result  would  be  impossible 
were  a  dower  of  one-half  the  whole  value  to 
be  charged  upon  the  land.  Did  he  contem- 
plate such  a  sale?  We  cannot  think  so.  If 
be  did  not,  but  intended  a  sale  outright, 
then,  if  appellant's  view  be  correct,  we  are 
confronted  by  this  other  circumstance  so 
unusual  in  testamentary  dispositions  as  to 
be  remarkable,  that  he  created  a  fund  for  tbe 
widow  for  life  without  giving  any  directions 
at  all  yrlth  respect  to  its  investment,  control 
or  management,  other  than  that  it  was  to  be 
paid  to  her.  That  he  Intended  a  sale  which 
would  divest  the  doww  we  have  no  doubt; 
that  he  intended  the  widow  to  receive  but 
the  Income  of  one-half  the  purchase  money 
during  her  life  is  not  only  Inconsistent  with 
the  general  scheme  of  the  will,  but  conflicts 
with  the  express  provision  which  requires 
tliat  her  share  be  paid  to  herself.  A  care- 
ful examination  of  the  will  In  all  its  parts 
has  satisfied  us  that  tbe  conclusion  reached 
in  the  court  below  awarding  the  widow  the 
<me-half  of  the  entire  estate  as  personalty 
accords  with  the  expressed  intoitlon  of  the 
testator. 

The  appeal  is  dismissed,  at  tbe  cost  of  ap- 
pellants, and  tbe  decree  is  affirmed. 


(222  Pa.  226) 

SMITH  V.  METROPOLITAN  LIFE  INS. 
CO.  OF  NEW  YORK. 

(Supreme  Court  of  Pennsylvania.    Oct.  6,  1908.) 

1.  Insurance   (i  585*)— Lifk  Polict— Right 

TO  Pboceeds. 

The  naming  of  a  beneficiary  in  a  life  pol- 
icy to  whom  payment  is  to  be  made  is  a  gift 
of  a  benefit  in  the  future  and  Is  contingent  on 
the  dicumstances,  and  carries  with  it  no  obli- 
gation to  the  beneficiary  that  the  donor  will 
keep  the  policy  alive,  and  the  nature  of  the 
thing  given  would  seem  to  imply  that  the  ben- 
eficiary must  survive  the  insured. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Die.  Dig.  i  585.*] 


2.  iNsusANCK  (t  589*)— Right  to  Pbooexus— 

Cbanob  ov  Beneficiaet. 

Where  a  husband  insures  in  favor  of  his 
wife,  but  makes  no  further  disposition  of  tbe 
insurance  money  to  her  personal  representative 
or  otherwise,  he  is  entitled  on  surviving  her  to 
change  the  beneficiary  to  some  other  person. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {§  147^1474 ;   Dec.  Dig.  §  589.*] 

8.  iNsnBANCE  (§  587*)— Right  to  Pbockeds— 

Change  of  Beneficiaey. 

Where  an  insured,  desiring  to  snbstltnte  his 
daughter  as  beneficiary  for  his  wife,  who  had 
died,  applied  to  the  agent  of  the  insurance 
company,  and  was  furnished  with  a  printed 
blank  called  "change  of  designation,"  which  he 
executed,  and  this  change  of  designation  was 
delivered  to  the  company  and  accepted  by  it, 
and  for  more  than  seven  years  it  received  pre- 
miums on  the  basis  of  such  change,  the  com- 
pany is  estopped  to  deny  tbe  validity  of  the 
change,  whether  strictly  in  accordance  with 
tbe  requirements  of  the  by-laws  of  the  company 
or  not. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  §  587.*] 

4  Iksubance  (§  665*)— Right  to  Proceeds. 
A  clause  of  a  life  policy  that  production 
thereof  by  the  company  and  a  receipt  for  the 
sum  assured,  signed  by  any  person  furnishing 
proof  satisfactory  to  tbe  company  that  he  or 
she  is  the  personal  representative,  husband  or 
wife,  or  relative  by  blood  or  lawful  beneficiary, 
shall  be  conclusive  that  such  sum  has  been 
paid,  and  that  all  claims  under  the  policy  have 
been  satisfied,  does  not  render  a  receipt  given 
to  the  executor  of  Insured  a  defense  as  against 
a  beneficiary  whose  rights  are  fixed  by  the  pol- 
icy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  i  665.*] 

Appeal  from  Court  of  Common  Pleas, 
Schuylkill  County. 

Action  on  life  polldea  by  Esther  A.  Smith 
against  the  Metropolitan  Life  Insurance  Com- 
pany of  New  Tork.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Reversed. 

Argued  before  MITCHEILL,  C.  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  EL- 
KIN,  JJ. 

James  B.  Rellly  and  George  W.  Ryon,  for 
appellant.  R.  H.  Koch  and  Guy  B.  Far<Hi- 
har,  for  appellee. 

MITCHELL,  0.  3.  Gordon  took  out  five 
separate  policies  of  Insurance  on  his  own 
life.  No  beneficiary  or  person  to  whom  the 
Insurance  should  be  paid  on  the  death  of 
the  insured  was  named  In  any  of  tbe  policies, 
but  In  the  applications  for  three  of  them. 
In  answer  to  the  printed  question  as  -to 
whom  the  money  should  be  payable,  the 
name  of  his  wife  was  written.  In  the  other 
two  there  was  not  even  this  designation  of  a 
beneficiary,  but  it  was  conceded  at  the  trial 
that  the  Insurance  was  Intended  for  her  bene- 
fit and  that  the  policies  were  handed  to  her 
by  the  Insured.  The  trial  court;  therefore, 
treated  all  the  policies  as  alike  in  her  favor 
as  beneficiary,  and  for  the  purposes  of  this 
case  no  question  on  this  point  need  be  con- 
sidered. The  wife  died  first,  and  subsequent- 
ly the  husband  by  written  order,  on  a  blank 


*For  other  oum  see  same  topic  and  ■ectlon  NUMBER  In  Dee.  ft  Am.  Dlgi.  1907  to  data,  *  Saportar  Indaxw 
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"change  of  designation"  furnlsbed  by  tbe 
company,  appointed  Ills  daughter,  the  plain- 
tiff, as  the  beneficiary.  She  brought  suit, 
and  on  the  trial  was  nonsuited  on  the 
ground  that  the  Interest  In  the  policies  had 
vested  in  the  wife,  and  at  her  death  passed 
to  her  administrator  as  part  of  her  estate. 
In  support  of  this  result,  reliance  Is  bad 
principally  on  the  cases  of  Anderson's  Estate, 
85  Pa.  202,  Brown's  Appeal,  125  Pa.  303,  17 
AU.  419,  11  Am.  St.  Rep.  900,  and  EntwisUe 
T.  Insurance  Co.,  202  Pa.  141,  51  Atl.  759. 
The  facts,  however.  In  these  cases  were  so 
different  that  none  of  them  can  be  regarded 
as  a  controlling  antbority  for  the  present.  In 
Anderson's  Estate  the  policy  was  payable  to 
the  wife,  "her  executors,  administrators  or 
assigns."  The  Insured  (husband)  having  died 
Insolvent,  the  money  was  claimed  by  his 
creditors,  but  It  was  held  that  it  was  an 
asset  of  the  wife.  In  Brown's  Appeal  the 
policy  was  payable  to  the  wife,  and  in  case 
of  her  death  before  that  of  the  insured  then 
to  her  children.  The  wife  and  the  husband 
jointly  executed  an  assignment,  and,  after 
the  wife's  death.  It  was  held  on  interpleader 
thai  the  children  had  title  under  the  original 
contract,  and  it  could  not  be  divested  by  the 
assignment  In  Entwistle  v.  Insurance  Com- 
pany the  insurance  was  payable  to  the  wife, 
and,  if  she  dl6d  before  the  husband,  then 
to  the  children,  but.  If  the  husband  survived 
both  wife  and  children,  then  to  his  legal 
representatives.  By  the  terms  of  the  policy. 
Its  value  was  convertible  into  cash  at  the 
option  of  the  holder  after  15  years.  Husband 
and  wife  sought  to  exercise  the  option,  but 
It  was  held  that  the  children  had  a  beneficial 
interest  which  brought  them  within  the  term 
"holders,"  and  could  not  be  divested  without 
their  sanction.  In  all  the  foregoing  cases 
the  contingency  presented  by  the  state  of 
tacts  was  one  expressly  provided  for  In  the 
policy,  and  it  is  beyond  question  that  where 
such  Is  the  case  the  terms  of  the  policy,  which 
is  the  substantial  contract  of  the  parties, 
must  govern.  But  where,  as  in  this  case, 
a  state  of  facts  exists  for  which  the  policy 
malces  no  express  provision,  a  very  different 
question  Is  presented.  In  Brown's  Appeal 
It  was  said  that  the  death  of  the  wife  in 
the  llfethue  of  her  husband  "extinguished 
taer  interest  in  the  policy,"  and  in  Entwistle 
V.  Insurance  Company  "the  Interest  of  the 
wife  was  wholly  contingent  upon  her  surviv- 
ing her  husband.  *  *  *  If  the  wife  die 
before  the  insured,  she  will  take  nothing  un- 
der the  policy."  These  expressions,  of  course, 
and  the  decisions  in  which  they  were  used, 
were  based,  as  already  said,  on  the  lan- 
guage of  the  policies,  but  the  same  result 
would  follow  upon  general  principles.  Where 
all  the  conditions  of  fact  expressly  provided 
for  In  any  contract  have  failed  and  the  con- 
tract Is  silent  as  to  anything  further,  regard 
must  be  had  to  the  fundamental  intent  and 
effect  of  the  contract.  The  contract  of  life 
loBorance  contemplates  a  payment  by   the 


Insurer  upon  the  death  of  the  Insured.  That 
is  the  certain  primary  intent,  and  does  not 
admit  of  doubt 

The  secondary  question^  to  whom  is  the 
payment  due,  is  contingent  on  the  circnmstan- 
ces.  Tlie  naming  of  .a  beneficiary  to  whom 
payment  is  to  be  made  is  a  gift  of  a  benefit 
In  future,  but  is  contingent  on  the  circum- 
stances. Thus  it  carries  with  it  no  obliga- 
tion to  the  beneficiary  that  the  donor  will 
Iceep  the  policy  alive  by  continuing  to  pay  the 
preminms.  That  Is  contingent  on  his  doing 
so  voluntarily.  And  the  nature  of  the  thing 
given  would  seem  to  imply  that  the 'bene- 
ficiary must  survive  th^  insured.  Thus  in 
the  present  case  the  gift  Is  equivalent  to 
a  provision  that  when  the  husband  dies, 
having  kept  the  policy  alive,  the  wife  shall  be 
entitled  to  the  money.  But  the  Intent  is  to 
provide  for  her,  not  for  any  other,  and,  if 
she  has  died  first,  the  expressed  Intent  is 
incapable  of  fulfillment,  and  we  are  not  at 
liberty  to  supply  a  farther  Intent  which 
the  donor  did  not  Indicate.  He  might  liave 
done  so  by  naming  her  executor,  or  admin- 
istrator, or  children,  at  his  own  choice,  but 
as  he  did  not  do  so  we  are  not  authorized  to 
malce  a  choice  for  him.  The  natural  pre- 
sumption Is  that  he  did  not  desire  snch  re- 
sult, nor  intend  to  continue  to  pay  premiums 
for  the  benefit  of  any  other  person.  At  the 
inception  of  *the  contract  the  whole  disposi- 
tion of  the  insurance  money  was  within  the 
control  of  the  insured.  He  might  have  pro- 
vided in  the  policy  for  its  disposition  under 
any  and  all  conditions,  but  he  did  not  By 
the  designation  of  his  wife  as  the  party  to 
receive  it,  he  vested  a  right  in  her  and  to  that 
extent  parted  with  his  control.  But  he  did 
nothing  more,  and  on  her  death  before  his 
the  condition  failed,  and  the  right  of  con- 
trol which  he  had  only  parted  with  on  con- 
dition returned  to  hini,  and,  in  the  absence 
of  any  further  disposition  by  him,  wotild 
have  become  an  asset  of  his  estate. 

The  cases  relied  upon  by  the  learned  court 
below,  as  already  said,  differed  so  entirely 
in  'their  essential  facts  that  they  are  not 
authority  for  this.  No  Pennsylvania  case 
has  decided  the  question  now  raised.  Out- 
side of  this  state  t^e  decisions  are  not  in 
entire  harmony,  but  the  weight  of  authority 
is  with  the  views  above  expressed.  In  13 
Am.  Sa  Eng.  Bncy.  of  Law,  p.  654,  the  gen- 
eral rule  is  thus  stated:  "Ordinarily  where 
the  insured  survives  those  specified  to  talce 
at  his  death,  the  Insurance  money,  where 
no  other  disposition  is  made  of  it,  becomes, 
at  his  death,  a  part  of  his  estate,  to  be  ad- 
ministered as  his  will,  or,  in  the  absence  of 
a  will,  as  the  law  directs.  •  ♦  •  But 
where  a  person,  as  a  husband,  talces  out  a 
policy  on  his  life  in  favor  of  another  as  the 
wife,  without  further  mention,  and  pays  the 
premiums,  and  lie  survives  the  beneficiary, 
he  may  change  the  policy  for  the  benefit  of 
any  other  person,  as  a  subsequent  wife."  Id. 
668. 
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nils  brings  as  to  tbe  conalderatlon  of  tha 
idalntUTs  claim.  The  wife,  tbe  beneficiary 
designated  In  the  applications,  died  In  1807, 
and  the  next  year  the  Insured  substituted  bis 
daughter,  the  plaintlfT,  as  beneficiary.  The 
testimony  was  that,  desiring  to  do  so,  the  in- 
sured applied  to  the  agent  of  tha  insurance 
'Company,  was  furnished  by  him  with  print- 
ed blanks,  called  "change  of  designation," 
which  be  executed,  thereby  substituting  his 
daughter,  the  plaintiff,  as  beneficiary,  In 
place  of  his  wife  who  was  dead.  These 
changes  of  designation  were  delivered  to  the 
defendant  company  and  were  accepted  by  it 
The  company  thus  recognized  the  right  to 
^ange  the  beneficiary,  accepted  the  method 
«f  doing  so,  and  for  more  than  seven  years 
the  insured  continued  to  pay  and  the  com- 
pany to  receive  the  premiums  on  the  basis 
of  snch  change.  Whether  the  papers  were 
strictly  in  accordance  with  the  requirements  of 
the  by-laws  of  the  company  is  immaterial.  So 
fkr  as  the  case  was  developed,  every  element 
of  estoppel  exists  to  prevent  the  company 
from  now  disputing  their  validity.  As  the 
trial  In  the  court  below,  however,  resulted  in 
a  nonsuit;  no  evidence  was  given  for  the 
defendant,  but  It  appears  from  the  affidavit 
of  defense  that  the  company  paid  the  Insur- 
ance money  to  one  Thomas  S.  Gordon,  execu- 
tor of  the  Insured,  and  reliance  is  apparently 
placed  on  a  clause  In  the  policies,  varying 
somewhat  In  expression  but  substantially  to 
the  effect  that  "the  production  by  the  com- 
pany of  this  policy,  and  of  a  receipt  for  the 
sum  assured,  signed  by  any  person  furnishing 
proof  satisfactory  to  the  company  that  he 
or  she  Is  the  executor  or  administrator,  hus- 
band or  wife,  or  relative  by  blood,  or  law- 
ful beneficiary  of  the  Insured,  shall  be  con- 
clusive evidence  that  such  sum  has  been  paid 
to  and  received  by  the  person  or  persons 
lawfully  entitled  to  the  same,  and  that  all 
claims  and  demands  upon  said  company  un- 
der this  policy  have  been  fully  satisfied." 
Similar  clauses  are  not  uncommon  In  the 
class  known  as  "Industrial  Insurance,"  where 
the  amounts  and  estates  are  small  and  the 
purpose  Is  to  avoid  the  necessity  of  the  ex- 
pense of  formal  administration  by  law.  But 
they  are  not  Intended,  and  could  not  be  al- 
lowed, to  override  rights  fixed  by  the  policies. 
If,  for  example,  the  wife  had  survived  the 
husband  In  this  case,  no  such  clause  as  that 
quoted  could  make  a  payment  to  his  execu- 
tor a  valid  defense  against  her  vested  claim 
as  primary  beneficiary.  If  the  plaintiff's 
fiutwtltution  as  beneficiary  was  valid,  as 
prima  facie  It  appears  to  be,  the  payment 
to  Thomas  S.  Gordon,  as  executor  of  the  in- 
sured, la  no  defense. 

But  it  is  intimated  that  the  fact  as  well 
as  the  good  faith  of  the  nominal  substitution 
as  between  father  and  daughter  are  open  to 
question.   As  the  case  did  not  reach  the  stage 


for  evidence  on  that  point,  we  express  no 
opinion  upon  It 

Judgment      reversed,      andi     procedendo 
awarded. 


(232  Pa.  2CT) 

FIXJXD  et  al.  ▼.  KUIiP  LUMBER  CO.. 

(Supreme  Court  of  Pennsylvania.    Oct  5, 1908.) 

1.  Taxation  (8  810*)— Tax  Titleb  —  Bjeot- 
yfEfir  —  PxEsuuFTioNB  and  Bdbdbn  or 
Pboof. 

Wberci  In  ejectment,  defendant  exhibited  a 
title,  derived  from  a  treasurer's  sale  for  taxes 
assessed  on  the  land  as  unseated,  regular  in 
form  end  long  subsequent  to  the  acquisition 
of  the  title  exhibited  by  plaintiffs,  derived  from 
a  like  sale,  the'  buiden  Is  on  plaintiffs  to  prove 
a  defect  alleged  in  defendant's  title,  that  the 
land  was  assessed  in  the  same  year  as  seated 
land  as  well,  and  was  therefore  exempt  from 
sale. 

[£Id.   Note.— For  other  cases,    see   Taxation, 
Cent  Dig.  f  1606;    Dec.  Dig.  {  810.*] 

2.  Taxation  (|  810*)  — Tax  Trn-BS  — Emor- 

MINT— EVIOENCE. 

On  an  issue,  in  ejectment,  of  whether  the 
land  In  dispute  was  assessed  for  a  certain  year 
as  seated  as  well  as  unseated  land,  so  as  to  be 
exempt  from,  sale,  the  assessment  lists  for  the 
year  preceding  and  the  two  years  following  the 
year  in  question  were  Irrelevant. 

[Bid.   Note.— For  other   cases,    see  Taxation, 
Cent  Dig.  8  1607 ;  Dec  Dig.  {  810.*] 

8.  Appeai,  and  Ebbob  (S  1050*)— Habiilebs 
Bbbob— AoiaasiON  or  Evidence. 

Error  in  the  admission  of  evidence,  which 

is  harmless,  is  not  ground  for  reversal. 
(Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,-  Ont  Dig.  §  4158;    Dec.  Dig.  f  1050.*] 

4.  JunoicENT  (J  664*)— Conclusiveness— Ef- 
fect OF  Revebsal. 

On  an  issue,  in  ejectment,  of  whether  the 
land  in  dispute  was  assessed  for  a  certain  year 
as  seated  as  well  as  unseated  land,  so  as  to  be 
exempt  from  sale,  a  verdict  and  judgment 
against  persons  under  whom  defendant  claimed 
in  a  prior  action  of  ejectment  were  improper- 
ly admitted,  where  on  appeal  such  judgment  was 
reversed,  and  plaintiff  in  that  action  was  there- 
after nonsuited. 

[Ed.  Note.— For'  other  cases,   see  Judgment 
Cent  Dig.  i  1176;   Dec.  Dig.  (  664.*] 

5.  Evidence  (t  208*)— Judicial  AnHiasioRS-.* 
Flbadinqb. 

On  an  issue,  in  ejectment  of  whether  the 
land  in  dispute  had  been  assessed  for  a  certain 
year  as  seated  as  well  as  unseated  laud,  so  as 
to  be  exempt  from  sale,  the  pleadings,  requests 
for  instructions,  and  assignments  of  error  in 
a  prior  action  of  ejectment  against  those  under 
whom  defendant  claimed,  inconsistent  with  the 
position  taken  by  It  were  admissible  as  admis- 
sions. 

[Ed.    Note.— For  other  .  cases,   see   Bividenoe, 
Cent.  Dig.  a  713-725 ;   Dec.  Dig.  (  208.*] 

6.  Evidence  ((  246*)— Judioiai.  Aomibsionb— 
Admissions  bt  Counsel. 

The  admissions  of  an  attorney  of  record 
hind  his  client  In  all  matters  relating  to  the 
trial  and  progress  of  the  cause. 

[Ed.    Note.— For   other   cases,   see   Evidence, 
Cent  Dig.  i  W5;    Dec.  Dig.  i  246.*] 

7.  Evidence  ((  265*)— Adkibsionb— Conclu- 
siveness. 

Admissions  in  the  form  of  the  pleadings, 
requests  for  instructions,  and  assignments  of 
error  in  a  prior  action  of  ejectment  against  a 
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party's  i>rede<!essor8  !n  title.  Inconsistent  with 
the  position  taken  by  it,  are  not  condnsive,  80 
as  to  authorize  the  direction  of  a  verdict  for  the 
adverse  party ;  but  their  effect  is  for  the  jury. 
[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  8§  1035-1039;    Dec.  Dig.  {  265.*] 

8.  Trial  (|  142*)-;-Questionb  fob  Jdbt. 

Where  a  writing  is  not  a  dispositive  instru- 
ment, but  is  put  in  evidence  merely  to  show  an 
extrinsic  fact,  it  is  for  the  jury  to  say  wliat  in* 
ference  Is  to  be  dravm  therefrom. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  8  337 ;   Dec.  Dig.  §  142.*] 

Appeal  from  Court  of  Common  Pleas,  Hunt- 
Ingdoa  County. 

Ejectment  by  J.  B,  Floyd  and  others 
against  the  Kulp  Liumber  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Reversed. 

Argued  before  MITCHEIiL,  a  J.,  and 
FELL,  BROWN,  POTTER,  and  STEWART, 
JJ. 

W.  M.  Henderson,  A.  Reed  Hayes,  and 
S.  P.  Wolverton,  for  appellant.  James  S. 
Woods  and  W.  H.  Woods,  for  appellees. 

STEWART,  J,  To  defeat  plaintiffs  In  their 
action,  defendant  relied  upon  a  title  which 
had  its  origin  in  a  treasurer's  sale  of  the 
land  in  dispute  for  unpaid  taxes  assessed 
for  the  year  1838  on  the  land  as  unseated. 
No  question  was  raised  as  to  compliance  with 
legal  requirements  in  connection  with  this 
Bale,  or  that  the  defendant  had  legally  suc- 
ceeded to  the  title  acquired  thereby.  The 
one  question  In  the  case  was  whether  this 
particular  tract  was  assessed  for  the  year 
1888  as  seated  land  as  well.  It  was  con- 
ceded that.  If  asseraed  as  seated  land  for 
that  year,  It  was  not  liable  to  sale  for  taxes 
assessed  as  unseated  land,  and  that  a  pur* 
chaser  under  such  a  sale  could  acquire  no 
title.  The  defendant  having  exhibited  a 
title  derived  from  a  treasurer's  sale  for  taxes 
assessed  on  the  land  as  unseated,  entirely 
regular  In  form,  and  long  subsequent  to  the 
acquisition  of  the  title  exhibited  by  plain- 
tiffs, derived  from  a  like  sale,  the  prima  fades 
was  with  the  defendant,  and  the  burden  was 
on  the  plaintiffs  to  prove  the  alleged  defect 
In  the  later  title;  that  is,  that  the  land 
was  assessed  In  the  year  1838  as  seated  land, 
and  therefore  exempt  from  sale.  To  this 
end  they  offered  the  assessment  lists  for  the 
years  1837,  1838,  1839,  and  1840.  All  were 
embraced  in  one  offer.  The  relevancy  of  the 
list  for  1838  Is  obvious;  but  how  the  other 
lists  could  reflect  any  light  upon  the  question 
at  issue  Is  not  apparent.  If  they  had  any 
relevancy.  It  certainly  was  not  disclosed  in 
the  offer,  and  we  see  nothing  in  the  case  that 
made  them  pertinent,  at  least  in  the  connec- 
tion in  which  they  were  offered.  Had  preju- 
dice resulted  from  their  admission,  it  would 
have  been  sufficient  ground  for  reversal  un- 
der the  first  assignment  of  error;  but  so  far 
as  we  can  see  the  error  was  harmless.    The 


lists  show  that  In  each  of  these  years  this 
particulan  tract,  distinguished  as  the  land 
included  in  the  George  Hill  warrant,  contain- 
ing 400  acres  in  Barree  township,  was  assessed 
as  unseated  land.  The  title  to  the  tract  was 
admittedly  In  Henry  Steely,  who  died  in  1838. 
The  lists  of  seated  land  during  these  same 
years  showed  several  tracts  assessed  In  the 
name  of  Henry  Steely;  one  of  them  being 
for  400  acres  in  Barree  township,  but  Without 
any  other  description  whatever.  The  mere 
fact  that  the  assessments  are  upon  tracts  of 
land  of  equal  acreage  would  not  of  itself 
warrant  an  inference  that  the  tracts  were 
one  and  the  same. 

To  establish  their  Identity  plaintiffs  were 
allowed,  under  objections  to  be  considered 
later  on,  to  Introduce  In  evidence  the  record 
as  it  appears  In  the  continuance  docket  of  a 
former  action  of  ejectment  brought  to  No. 
38,  January  term,  1845,  for  the  same  tract  of 
land,  between  Adam  W.  Benedict,  plaintiff, 
and  David  Milllken  and  Samuel  Milllken, 
defendants,  with  the  writ  and  other  papers 
filed  in  that  case,  "for  the  purpose" — so  run» 
the  offer — ^"of  showing  that  the  land  In  con- 
troversy In  No.  38,  January  term,  1845,  Is 
the  Identical  land  of  which  the  land  in  the 
present  suit  is  an  undivided  one-half  part^ 
and  for  the  further  purpose  of  showing  that 
on  the  trial  of  that  case  David  and  Samuel 
Milllken,  under  whom  the  defendant  claims 
title,  proved  that  the  land  in  controversy  in 
this  suit,  which  was  assessed  on  the  un- 
seated list  In  Barree  township  In  1838-,  is- 
the  Identical  land  assessed  In  Barree  town- 
ship on  the  seated  list  to  Henry  Steely  for 
the  year  1838,  and  that  the  taxes  on  the  seat- 
ed list  for  1838  were  paid  before  the  sale  to 
David  MiUlken  in  1840."  That  the  evldence^ 
included  in  this  off^r  had  tendency  to  prove 
the  fact  contended  for  Is  quite  apparent ;  and- 
the  only  guestion  was  as  to  the  weight  and 
force  to  be  allowed  it  The  effort  on  the 
part  of  the  defendant  in  that  action  was  to- 
defeat  the  pialntifF's  claim  of  title  under  the 
treasurer's  sale  to  Benedict  by  showing  that 
In  the  years  1839  and  1840  the  tract  now  in' 
dispute  was  assessed  as  seated  land.  This 
was  one  of  the  questions  submitted  to  the 
Jury,  and  the  verdict  was  for  the  plaintiff. 
On  appeal  to  this  court  (Milllken  v.  Benedict, 
8  Pa.  169)  the  judgment  was  reversed,  with  a 
venire,  upon  considerations  which  do  not 
here  concern  us,  and  which  therefore  need' 
no  further  reference.  The  last  entry  in  the 
continuance  docket  under  this  particular  num- 
ber is:  "Now,  15  Nov.,  1851,  plaintiff  be- 
comes nonsuit  Judgment"  It  thus  appears 
that  there  was  no  Judicial  determination  of 
any  matter  in  that  case  which  could  in  any 
wise  prejudice  the  defendant  in  this.  The- 
effect  of  the  reversal  of  the  Judgment  was 
to  place  the  parties  to  the  action  in  the  same 
condition  as  they  were  before  the  Judgment 
was  rendered.    Their  respective  rights  after 


*tot  other  euMt  (m  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 


Digitized  by 


Google 


Pa.) 


FLOYD  V.  KULP  LUMBER,  00. 


16 


reversal  were  Just  what  they  would  have 
been,  bad  the  case  never  been  tried.  How 
or  why  the  plaintiff  "became  nonsuit"  does 
not  appear,  nor  Is  it  of  any  consequence  to 
Inquire.  It  Is  enough  to  know  that  it  could 
not  have  been  because  of  anything  the  de- 
fendants had  done.  That  judgment  followed 
nonsuit  is  Immaterial ;  for  neither  Judgment 
nor  verdict  helps  in  any  way  to  identify  the 
land  in  controversy  as  the  land  that  was  aa- 
oeesed  as  seated.  No  facts  were  established 
by  either  side  through  any  Judicial  inquiry 
touching  the  m^erlts  of  this  controversy.  It 
follows  that  the  verdict  and  Judgment,  being 
wholly  irrelevant,  were  improperly  admitted. 

Not  so,  however,  with  respect  to  the  papers 
In  the  case— the  pleadings,  the  requests  for 
Instructions,  and  the  assignments  of  error. 
These  were  offered  as  extrajudicial  admis- 
sions on  the  part  of  the  Milllkens  that  the 
land  they  were  claiming  was  in  fact  seated 
land  in  1838.  It  may  be  that  the  requests 
for  instructions  and  assignments  of  error 
show  more  or  less  of  an  Inconsistency  be- 
tween the  positions  taken  by  the  defendants 
In  that  case  and  those  taken  by  the  defend- 
ant In  this.  If  there  Is  anything  In  them 
which  can  properly  be  construed  as  an  ad- 
mission by  the  Milllkens,  either  express  or 
Implied,  of  the  fact  here  asserted  by  the 
plalntum — ^that  the  land  was  seated  in  1888 — 
they  were  certainly  admissible  in  evidence. 
Touching  this  matter,  It  is  quite  enough  for 
ns  to  say  that  In  our  opinion  this  test  was 
met  True,  it  may  be,  and  doubtless  is,  that 
these  requests  and  assignments  were  drawn 
by  counsel ;  but  in  such  case  the  law  makes 
no  distinction.  "The  concessions  of  attorneys 
of  record  bind  their  clients  in  all  matters  re- 
lating to  the  trial  and  progress  of  the  cause."- 
Tniby  V.  Seybert,  12  Pa.  101.  "That  the 
pleadings  in  prior  causes  must  be  treated  as 
the  parties'  admissions,  usable  as  evidence  In 
later  cases,  must  be  conceded."  Wigmore  on 
Evidence,  i  1066. 

Nor  does  the  fact  that  the  action  in  which 
these  papers  were  used  was  brought  by  other 
I>arties  than  the  plaintiffs  here,  without  priv- 
ity between  them,  make  them  inadmissible. 
Between  the  defendants  in  that  suit  and  the 
defendant  in  this  there  is  unquestionable 
privity  of  title,  and  this  Is  quite  Bu£aclent. 
"In  the  case  before  us,"  says  Kennedy,  J.,  in 
Oibblehouse  v.  Stong,  3  Rawle,  437,  "the  tes- 
timony offered  and  rejected  was  not  of  that 
<:haracter  which,  in  a  technical  sense,  comes 
nnder  the  denomination  of  hearsay.  It  comes 
nnder  what  is  considered  the  declarations  or 
admissions  of  the  party  to  the  suit  or  his 
privies ;  that  is,  those  under  whom  be  claims, 
in  respect  to  which  the  general  rule  of  law  is 
Just  as  well  settled  that  they  shall  be  receiv- 
ed In  evidence  as  that  hearsay  shall  not  All 
a  man's  own  declarations  and  acts,  and  also 
the  declarations  and  acts  of  others  to  which 
be  is  a  privy,  are  evidence  so  far  as  they 
offer  any  presumption  against  him,  whether 


such  declarations  amount  to  an  admission 
of  any  fact,  or  such  acts  and  declarations  of 
others  to  which  he  Is  privy  afford  any  pre- 
sumption or  Inference  against  him.  *  •  • 
And  this  rule,  admitting  the  confessions  and 
declarations  of  the  party,  extends  not  only  to 
the  admission  of  them  against  himself,  but 
against  all  who  claim  or  derive  their  title 
from  him;  in  other  words,  between  whom 
and  himself  there  is  a  privity.  *  ♦  *  Priv- 
ities in  estate,  such  as  vendor  and  vendee, 
assignor  and  assignee,  stand  upon  the  same 
footing  In  this  respect  to  each  other  that 
privities  in  blood  do.  I  know  of  no  distinc- 
tion." Cowan  &  Hill,  In  Notes  to  Phillips 
on  Evidence,  No.  481,  p.  644,  state  the  rule 
as  follows:  "The  owners  estate  or  Interest 
In  the  same  property  afterward  coming  to 
another  by  descent,  devise  or  right  of  repre- 
sentation, sale,  or  assignment,  in  a  word,  by 
any  kind  of  transfer,  whether  It  be  by  act  of 
the  law  or  an  act  of  the  parties,  whether  the 
subject  of  the  transfer  be  real  or  personal 
estate,  corporeal  or  Incorporeal,  choses  In 
possession,  or  choses  In  action,  the  successor 
is  considered  a  claimant  under  the  former 
owner;  but  whatever  he  may  have  said  af- 
fecting his  own  rights,  before  parting  witb 
his  interest,  is  evidence  equally  admissible 
against  his  successor,  claiming  from  him, 
either  immediate  or  remotely.  And  in  this 
instance  it  makes  no  difference  whether  the 
declarant  be  alive  or  dead ;  for  though  he  be 
a  competent  witness,  and  present  in  court,  his 
admissions  are  receivable.  This  doctrine 
proceeds  upon  the  Idea  that  the  present 
claimant  stands  In  the  place  of  the  person 
from  whom  his  title  Is  derived  and  has  taken 
It  cum  onere;  and  as  the  predecessor  may 
have  taken  a  qualifled  right,  or  sold,  charged, 
restricted,  or  modified  an  absolute  right,  and 
as  he  might  fnmlsh  all  the  necessary  evi- 
dence to  show  its  state  in  his  own  hands,  the 
law  will  not  allow  third  persons  to  be  de- 
prived of  that  evidence  by  any  act  of  trans- 
ferring the  right  to  another." 

This,  then,  was  the  state  of  the  evidence: 
There  was  nothing  outside  the  requests  for 
Instructions  and  assignments  of  error  In  the 
case  of  Benedict  v.  Mllllken  which  in  the  re- 
motest way  tended  to  identify  the  land  In  dis- 
pute with  the  land  that  was  carried  on  the 
assessment  list  of  1838  as  seated.  We  have 
not  overlooked  the  charge  of  the  court  in  that 
case,  or  what  was  offered  as  the  judge's  notes 
of  the  evidence.  The  former  was  not  admis- 
sible to  prove  what  had  been  testified  to  on 
the  trial;  and  the  latter  were  not  proven. 
The  objection  to  each  should  have  been  sus- 
tained. The  plaintlfTs  case  In  rebuttal  rest- 
ed wholly  upon  the  alleged  admissions  In  the 
requests  for  instructions  and  the  assignments 
of  error.  Whatever  these  admissions  were^ 
however  definite  and  unqualified  they  may 
seem,  they  were  open  to  explanation  or  cor- 
rection; In  other  words,  they  were  contro< 
vertlble.    It  was  not  a  question  of  construe. 
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tlon  of  the  legal  effect  of  the  writings,  but 
a  question  of  prolMtiTe  effect  of  tlie  alleged 
admissions  contained  In  them.  Did  these 
admissions  Identify  the  land  then  in  dispute 
with  the  land  on  the  seated  list  in  18387 
This  was  a  question  which  the  Jury  alone 
could  determine ;  and  it  was  equally  for  the 
Jury  to  say  what  weight  the  admissions  were 
entitled  to  in  this  action.  "Where  a  writing 
is  not  a  dispositive  instrument,  bat  is  put  in 
evidence  merely  to  show  an  extrinsic  fact. 
It  will  be  for  the  Jury  to  say  what  inference 
Is  to  be  drawn  therefrom.  When  documents 
are  offered  in  evidence  as  the  foundation  of 
an  Inference  of  fact,  whether  such  inference 
can  be  drawn  from  them  is  a  question  for 
the  Jury."  11  Ency.  of  Plead,  and  Prac 
p.  80. 

In  giving  binding  Instructions  in  favor  of 
the  plaintiff,  the  learned  trial  Judge  need 
this  language  to  Indicate  the  ground  upon 
which  he  based  his  conclusions:  "The  record 
of  the  case  of  A.  W.  Benedict  t.  David  and 
Samuel  Milllken,  brought  to  No.  38,  Jan- 
uary term,  1845,  for  the  George  HUl  tract, 
showing  that  in  that  case  David  and  Sam- 
uel Milllken,  the  then  owners  of  the  alleg- 
ed tax  tlUe,  proved  that  the. taxes  for  1838 
on  the  George  Hill  tract,  assessed  to  Hen- 
ry Steely  on  the  seated  land  of  Barree  town- 
ship for  that  year,  were  paid  before  the 
sale  to  David  Milllken  In  1840.  David  MU- 
liken  and  Samuel  Milllken  and  their  suc- 
cessors In  title  are  therefore  estopped  from 
alleging  the  contrary.  This  we  say  to  you  is 
.the  law  and  controls  this  case,  and  it  was 
thoroughly  eBtablisbed  by  the  testimony  that 
has  been  adduced."  As  we  have  already  said, 
the  record  in  the  case  referred  to  shows  noth- 
ing as  proved.  The  verdict  having  fallen 
with  the  reversal  of  the  case,  it  was  incon- 
clusive with  respect  to  everything  on  which 
It  rested.  If  In  the  course  of  the  trial  the 
Millikens  asserted,  either  in  requests  for 
instructions  or  In  their  assignments  of  er- 
ror, that  the  land  was  seated  in  1S38,  or  any 
fact  which  would  warrant  such  inference.  It 
was  entirely  competent  to  prove  the  fact  as 
an  admission  binding  on  the  present  defend- 
ant If  they  introduced  the  evidence  of  wit- 
nesses to  the  same  end,  It  was  entirely  com- 
petent to  show  this  fact  also,  for  like  rea- 
son. But  whether  they  did  one  or  the  other, 
or  both,  were  questions  of  fact  for  the  Jury 
In  the  present  case  to  pass  upon.  The  court 
could  assume  nothing  with  respect  to  them. 
And  even  though  the  admissions  were  estab- 
lished, still  their  effect  would  be  for  the  Jury. 
There  being  here  no  estoppel  by  record,  to 
say  that  the  alleged  admissions  might  have 
such  effect  would  be  to  misapprehend  entirely 
the  nature  and  purpose  of  estoppel.  Admis- 
sions work  estoppel  when  they  have  been 
made  to  Influence  the  action  of  others  and 
have  been  acted  upon.  But  how  does  it  ap- 
jiear  that  Benedict,  In  purchasing  the  tax 


title  to  the  land  la  1842,  was  Inflnenoed  Iq 
any  way  by  admissions  made  by  the  Milli- 
kens? Even  If  such  fact  were  shown,  thei« 
is  no  privity  between  the  preaent  plaintiffs 
and  Benedict  that  would  enable  them  to  have 
any  advantage  from  what  Benedict  himself 
might  assert  In  this  regard. 

Any  fuller  discussion  of  the  several  as- 
signments of  error  Is  unnecessary.  In  what 
we  have  said,  we  have  indicated  certain  spe- 
cific errors  to  which  the  assignments  have 
directed  our  attention;  and  these  assign- 
ments are  sustained.  With  the  evidence  con- 
fined within  proper  limits,  the  caae  wiia  for 
the  Jury. 

The  Judgment  Is  reversed,  and  venire  facias 
de  novo  awarded. 

(as  Pa.  BT> 

MOHN  T.  PENNSYLVANIA  STEEL  CO. 

(Supreme  Conrt  of  Pennsylvania.    June  23, 
1908.) 

Master  ahd  Sebvant  (8  281*)— Injobim  to 

Servant. 

In  so  action  for  the  death  of  an  employ^ 
of  a  steel  company,  where  the  evidence  •bowed 
that  deceased  worked  at  a  xas-making  plant 
which  produced  two  kinds  of  gas,  and  that, 
when  one  kind  was  to  be  prodnced,  one  of  the 
valves  attached  to  the  machine  was  to  be  open- 
ed and  the  other  closed,  and  that  deceased  open- 
ed both  simultaneously,  and  was  fatally  burn- 
ed, a  verdict  for  defendant  was  properly  di- 
rected. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SS  987-896;  Dec  Dig.  ^ 
281.*] 

Appeal  from  Court  of  Common  Pleas,  Dau* 
phin  County.    ' 

Action  by  Margie  Mobn  against  the  Penn- 
sylvania Steel  Company.  Judgment  for  de- 
f«idant  and  plaintiff  appeals.    Affirmed. 

Argued  before  FELL,  BROWN.  MESTRE- 
ZAT,  POTTER,  ELKIN,  and  STEWART,  JJ. 

Wm.  M.  Hargest  and  Swartz  Bros.,  for 
appellant  W.  F.  Darby,  John  R.  G^er,  and 
John  H.  Fox,  for  appellee. 

POTTER,  J.  Thla  was  an  action  brought 
by  the  widow  of  John  Mohn  to  recover  dam- 
ages for  the  death  of  her  husband,  caused, 
as  was  alleged,  by  the  negligence  of  the  de- 
fendant company.  The  negligence  charged 
was  failure  to  keep  In  good  order  a  valve 
connected  with  Its  gas-generating  plant  It 
appears  from  the  evidence  that  John  Mohn, 
who  was  an  experienced  workman,  was  em- 
ployed as  a  fireman  at  the  gas-making  plant 
of  the  defendant  company,  and  was  fatally 
burned  on  May  16,  1904,  dying  the  following 
day.  The  gas  made  at  the  plant  was  of  two 
kinds — "producer  gas,"  an  Inferior  quality, 
and  "water  gas,"  which  was  of  a  higher  grade. 
Distinct  pipes  and  receptacles  were  provided 
for  the  carriage  and  reception  of  the  gas 
In  the  process  of  making.  The  machinery 
included  the  ase  of  two  four-way  hydraulic 


•For  other  eases  see  same  topic  and  secUon  NUMBKB  In  Dec.  ft  Am.  Digs.  U07  to  date,  *  Reporter  IndMCM 


Digitized  by  V^jOOQ  IC 


p«.) 


COMMONWEALTH  ▼.  OARAFFA. 


17 


coded,  two  to  each  generator,  which  operated 
valTCB  known,  respectively,  aa  the  "producer 
gas  valve"  and  the  "water  gas  valve."  The 
hydraulic  cocks  were  operated  by  means  of 
hand  levers.  When  either  gas  was  being  pro- 
duced, the  appropriate  valve  was  to  be  open- 
ed and  the  other  one  was  to  be  closed.  In 
changing  from  one  kind  of  gas  to  the  other, 
it  appeared  that  the  safe  and  proper  prac- 
tice was  to  throw  the  lever  controlling  the 
ralve  which  had  been  closed,  and  as  soon 
as,  and  not  until,  it  was  opened,  to  throw 
tbe  other  lever;  thus  closing  the  second 
ralve.  In  other  words,  the  valves  should  not 
have  been  operated  simultaneously.  At  the 
time  of  the  accident  Mohu  attempted  to 
change  from  "water  gas"  to  "producer  gas" ; 
but  instead  of  first  throwing  the  lever  con- 
nected with  the  producer  valve,  thus  opening 
It,  and  then  pulling  the  one  connected  with 
the  water  gas  valve,  thus  closing  tiuit  one, 
he  threw  both  of  them  simultaneously.  The 
result  was  the  closing  of  the  water  gas  valve, 
and  as  the  producer  valve,  which  had  been 
closed,  stuck  and  refused  to  open,  there 
was  no  outlet  for  the  gas  in  the  proper  chan- 
nel. Seeing  this,  and  doubtless  fearing  an 
explosion,  Mohn  endeavored  to  open  the  top 
of  the  generator,  and  while  so  «)gaged  tbe 
gas  rushed  out  and  fatally  burned  him. 

Complaint  is  made  that  the  four-way  code 
would  not  work,  and  as, a  result  the  accident 
followed;  but,  if  we  liave  correctly  under- 
stood the  testimony,  no  barm  would  have 
resulted  from  the  sticking  of  this '- valve,  had 
the  operator  followed  the  safe  method  of 
moving  one  valve  at  a  time.  There  was  evi- 
dence that  Mohn  had  been  warned  against 
throwing  both  levers  at  the  same  time,  and 
It  would  also  seem  that  his  knowledge  and 
experience  as  a  gas  maker  would  have  sug- 
gested tbe  danger  of  that  method  of  opera-  . 
ti(»i.  However,  the  testimony  does  not  sus- 
tain the  contention  of  plaintiff's- counsel,  un- 
der any  aspect  of  the  case;  for  the  sticking 
of  tbe  valve  of  which  complaint  Is  made 
seems  to  have  occurred  some  10  days  prior 
to  the  accident,  and  whether  anything  was 
then  done  to  make  the  valve  work  smoothly 
does  not  appear.  But,  at  any  rate,  it  did 
continue  to  work,  and  was  moved  approxi- 
mately every  three  minutes  after  thkt,  night 
and  day,  until  the  accident  occurred.  No 
break  was  shown  in  the  valve,  and  no  cause 
for  its  sticking,  or  working  hard,  was 
shown.  Whether  it  was-  for  lack  of  oil  or 
from  heating  and  expanding,  or  from  some 
other  temporary  cause,  did  not  appear.  For 
all  that  was  shown  by  tbe  testimony,  the 
sticking  was  apparently  of  the  most  tem- 
porary character,  when  it  gave  some  trouble 
10  days  before,  with  no  reason  for  further 
complaint  during  the  intervening  time.  We 
see  nothing  in  the  evidence  to  sustain  tbe 
charge  that  tbe  valve  was  defective.    On  the 


contrary,  it  appeared  that  the  valve  when 
examined  was  found  to  be  in  good  condition, 
in  no  need  of  repair,  and  that  it  continued 
in  constant  use  in  precisely  the  same  way 
for  years  after  the  accident  It  is  plain,  as 
the  trial  judge  says,  that  the  accident  oc- 
curred because  of  the  manner  in  which  the 
apparatus  was  operated  by  tbe  deceased,  rath- 
er than  from  any  defect  in  the  device  It- 
self. 

We  think  the  court  below  very  properly 
directed  the  verdict  to  l>e  rendered  in  favor 
of  the  defendant,  and  the  judgment  is  affirm- 
ed. 

(222  Pa.  297) 
COMMONWEALTH  v.  CARAFFA. 
(Supreme    Court    of    Pennsylvania.      Oct.    12, 

1908.) 
CanaNAi,  Law  (5  1172*)— Appiai^Habmless 

EBBOB— INSTBUCTIONS. 

Failure  of  the  judge  in  his  charge  to  refer 
to  evidence  of  good  character  is  no  eronnd  for 
reversing  a  conviction  of  murder  in  the  first  de- 
gree. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec  Dig.  i  1172.*) 

Appeal  from  Court  of  Oyer  and  Terminer, 
Cambria  County. 

John  Caraffa  was  convicted  of  murder  In 
the  first  degree,  and  appeals.    AfBrmed. 

Argued  before  MITCHEXL,  C.  J.,  and 
FELL,  BROWN,  MBSTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

8.  L.  Reed  and  H.  H.  Myers,  for  appellant 
J,  W.  Leech  and  D.  P.  Welmer,  for  the  Com- 
monwealth. 

PER  CURIAM.  The  fact  of  the  killing  of 
the  deceased  by  the  prisoner  was  not  denied, 
and  the  only  assignment  of  error  is  to  the 
omission  of  the  jddge.  In  his  charge  to  the 
jury,  to  refer  to  the  evidence  of  good  char- 
acter. He  was  not  bound  to  do  so.  How 
detailed  a  judge's  reference  to  the;  evidence 
shall  be, Is  largely  in  his  discretion,  even 
in  criminal  cases.  Though  he  may  not  omit 
all  mention  of  the  crucial  or'  controlling 
facts,  yet  he  is  under  no  obligation  to  dis- 
cuss every  item  of  the  evidence  even  upon 
such  facts.  To  do  so  would  many  times  tend 
to  confuse  rather  than  to  assist  the  jury. 
While  it  was  said,  in  a  concurring  opinion  in 
Meyers  v.  Commonwealth,  83  Pa.  131  (though 
it  was  not  the  basis  of  the  decision),  that 
It  Is  the  duty  of  a  judge  trying  a  man  for  his 
life  to  charge  fully  upon  the  law  as  appllca-* 
ble  to  the  facts,  and  this  without  regard  to 
tbe  points  presented  by  counsel,  yet  this,  it 
must  be  observed,  was  said  of  the  charge 
upon  the  law,  not  upon  the  greater  or  less 
detailed  reference  to  the  facts.  And  even  in 
regard  to  tbe  charge  upon  the  law,  it  must 
be  read  in  connection  with  the  general  rule, 
as  shown  in  the  later  case  of  McMeen  v. 
Com.,  114  Pa.  300,  9  Atl.  878,  that  the  omis- 
sion to  charge  upon  a  point  to  which  the 
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attention  of  the  court  Is  not  called  and  re- 
quest made  Is  not  error.  "The  law  of  Penn- 
sylvania as  to  the  weight  of  good  character 
Is  more  favorable  to  the  accused  than  the 
common  law,  or  the  law  of  most  other  states, 
but  It  has  not  gone  so  far  as  to  give  it  any 
special  prominence  or  superiority  to  the  oth- 
er facts  in  evidence  In  the  case."  Common- 
wealth V.  Belngo,  217  Pa.  60,  66  Atl.  153.  In 
the  present  case  the  good  character  of  the 
prisoner  was  a  very  subordinate  fact,  and 
the  learned  Judge  below  in  refusing  a  new 
trial  was  justified  in  saying,  "The  evidence 
was  so  meager  that  the  mention  of  It  would 
have  but  emphasized  its  meagemess." 

Judgment  affirmed,  and  record  remitted  for 
purpose  of  execution. 


(222  Fa.  302) 

OOMMONWBAI/TH  ▼.  LEWIS. 

(Supreme    Court    of    Pennsylvania.     Oct.    12, 

190a) 

1.  Cbivirax.  Law   (8  773*)— Iwsahitt  as  a 
Defense — Instructions. 

An  instruction,  in  a  trial  for  murder,  that 
if  the  prisoner,  though  he  labored  under  partial 
insanity  or  delusion,  understood  the  nature  of 
Ills  act,  and  knew  It  was  wrong,  and  bad  mental 
power  sufficient  to  apply  that  knowledge  to  hla 
own  case,  and  knew  that  if  he  did  the  act,  he 
would  do  wrong  and  receive  punishment,  and  that, 
if  the  act  was  contrary  to  the  dictates  of  jusSce 
and  right  and  injurious  to  others,  he  would  be 
responsible,  and  that  the  law  is  that,  whether 
insanity  be  general  or  partial,  the  degree  must 
be  t)o  great  as  to  have  taken  from  accused  the 
freedom  of  moral  action,  was  proper. 

[Sd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g  1825 ;  Dec.  Dig.  {  773.*] 

2.  Cbimikal  Law  (|  834*)— Instructions. 

A  judge  is  not  bound  to  adopt  the  language 
of  points,  but  may  choose  his  own  form  of  ex- 
pression, and  if  it  expresses  the  law  fully  and 
accurately,  nothing  further  is  necessary. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  2014;  Dec.  Dig.  {  834.*] 

Appeal  from  Court  of  Oyer  and  Terminer, 
Chester  County.  • 

Irvrtn  A.  Lewis  was  convicted  of  murder 
Is  the  first  degree,  and  appeals.    Affirmed. 

Argued  before  MITCHKLL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ.  • 

Wm.  S.  Wlndle  and  Thomas  W.  Pierce,  for 
appellant  Robert  S.  Gawthrop,  for  the  Com- 
monwealth. 

PER  CURIAM.  The  defense  being  insanl- 
tj:,  the  learned  judge  below  charged  the 
jury  that:  "If  the  prisoner,  although  he 
labors  under  partial  Insanity,  hallucination, 
or  delusion,  did  understand  the  nature  and 
character  of  his  act,  had  a  knowledge  that  It 
was  wrong  and  criminal,  and  mental  power 
sufficient  to  apply  that  knowledge  to  bis 
own  case,  and  he  knew  if  he  did  the  act  he 
would  do  wrong  and  would  receive  punish- 
ment, and  if,  further,  he  had  sufficient  pow- 
er of  memory  to  recall  the  relation  In  which 


he  stood  to  others,  and  others  stood  to  him, 
and  that  the  act  In  question  was  contrary 
to  the  plain  dictates  of  justice  and  right.  In- 
jurious to  others,  and  in  violation  of  the  dic- 
tates of  duty,  be  would  be  responsible;  or, 
putting  It  In  briefer  shape,  the  law  is  that 
whether  the  Insanity  be  general  or  partial 
the  degree  of  it  must  be  so  great  as  to  have 
controlled  the  will  of  Its  subject,  and  to  have 
taken  from  him  the  freedom  of  moral  action. 
These  are  the  guides  as  to  the  insanity  that 
win  excuse  the  commission  of  the  crime,  if 
you  find  that  such  a  crime  has  been  com- 
mitted." This  is  the  language  of  Ludlow,  P. 
J.,  In  Sayres  v.  Commonwealth,  affirmed  in 
88  Pa.  291,  299,  and  repeatedly  cited  by  this 
court  as  a  correct  and  adequate  definition  of 
the  law  of  insanity  In  trials  for  murder. 
Com.  V.  Wlreback,  190  Pa.  138,  42  Atl.  542, 
70  Am.  St  Rep.  625;  Com.  v.  Earner,  199 
Pa.  335,  49  Atl.  60.  Counsel  for  the  prisoner 
presented  five  points  for  charge  on  the  sub- 
ject of  Insanity,  dealing  with  more  detailed 
reference  to  the  prisoner's  actions'  and  the 
rule  of  responsibility  in  regard  to  them.  All 
of  them  were  declined  by  the  jiidge,  on  the 
ground  that  they  were  sufficiently  covered  by 
the  general  charge  above  quoted.  Notwith- 
standing the  earnest  argument  of  counsel, 
and  our  careful  examination  of  these  points, 
we  have  not  found,  in  any  or  all  of  them, 
any  substantial  element  or  principle  of  law 
not  exactly  covered  and  answered  In  the 
passage  quoted.  They  are  only  variations 
and  expansions  of  phraseology. 

It  has  been  repeatedly  held  that  the  judge 
is  not  bound  to  adopt  the  language  of  points, 
but  may  choose  his  own  form  of  expression ; 
and,  if  it  expresses  the  law  fully,  and  with 
substantial  accuracy,  nothing  further  is  nec- 
essary. 

The  judge's  charge  Is  not  made  to  a  tech- 
nical and  critical  audience,  scanning  closely 
every  phrase  capable  of  a  construction  which 
would  be  error,  but  Is  addressed  to  a  jury 
of  plain  men  of  various  ages,  education,  in- 
telligence, and  experience,  and  is  intended 
to  inform  them  as  to  the  law,  and  to  guide 
them  in  Its  application  to  the  facts  as  they 
may  find  them  from  the  evidence.  Having 
given  them  one  plain,  full,  and  adequate 
statement  of  the  law,  it  need  not  do  more. 

Judgment  affirmed,  and  record  remitted  for 
purpose  of  execution. 


(222  Pa.  307) 

In  n  HENDERSON. 

(Supreme  C!ourt  of  Pennsylvania.    Oct  12, 
1908.) 

Elections    (8   126*)  —  Pbucabibb  —  Baixoi^ 
Nominations. 

Under  Primary  Election  Law,  Feb.  17, 
1906  (P.  L.  37,  §  4),  prescribing  the  form  of  a 
ballot  and  providing  for  the  making  of  a  cross 
in  the  square  to  the  right  of  each  candidate  for 
whom  the  voter  wishes  to  vote,  where  no  name 
of  a  candidate  of  one  party  is  printed  on  the 
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primary  ballot,  and  a  number  of  electors  write 
in  the  blank  space  on  the  ballot  the  name  of  the 
candidate  of  the  other  party,  and  no  other  per- 
son Is  voted  for,  such  candidate  is  entitled  to 
hare  his  name  printed  on  the  ballot  as  the  can- 
didate of  such  party. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  i  118 ;   Dec  Dig.  t  126.*] 

Appeal  from  Court  of  Common  Pleas,  Arm- 
strong County. 

From  an  order  dismissing  objections  to 
nomination  of  Harry  B.  Henderson,  Harry 
G.  Golden  appeals.    Affirmed. 

The  following  is  tlie  opinion  of  Patton,  P. 
J.,  of  tbe  conrt  below: 

"The  act  of  Assembly,  approved  February 
17, 1906  (P.  L.  36),  providing  a  uniform  meth- 
od of  electing  party  oflScers,  made  a  radical 
change  In  tbe  manner  of  conducting  primary 
elections.  Section  4  of  said  act  prescribes 
the  form  of  said  ballot,  and  directs,  Inter 
alia,  "make  a  cross  (X)  in  the  square  to  the 
right  of  each  candidate  for  whom  you  wish 
to  vote.  If  you  desire  to  vote  for  a  person 
whose  name  is  not  on  the  ballot,  write  or 
paste  his  name  on  the  blank  space  provided 
for  that  purpose.'  At  the  spring  primary 
held  in  Armstrong  county  on  April  11,  1908, 
one  person  was  to  be  chosen  by  the  electors 
of  said  county  for  the  office  of  register  and 
recorder.  If  the  provisions  of  this  act  were 
carried  oat  (and  in  the  absence  of  allega- 
tions to  the  contrary  we  must  presume  that 
they  were),  the  chairman  of  tbe  county  com- 
mittee would  give  notice  to  the  county  com- 
missioners of  tbe  names  of  the  party  officers 
to  be  filled,  and  tbe  commissioners  in  turn 
would  advertise  this  fact  In  at  least  two 
newspapers  of  general  circulation.  If  any 
person  desired  to  become  a  candidate  for  the 
nomination  for  register  and  recorder  in  any 
party,  it  became  bis  duty,  if  he  desired  to 
have  his  name  printed  upon  the  official  ballot, 
to  prepare  and  circulate  a  petition  for  that 
purpose,  have  it  signed  by  60  qualified  elect- 
ors, and  file  it  with  the  county  commissioners 
at  least  three  weeks  prior  to  the  primary. 
Harry  B.  Henderson,  as  the  Republican  can- 
didate for  the  office  of  register  and  recorder, 
strictly  complied  with  this  act  of  Assembly, 
and  was  duly  nominated  for  said  office  by 
that  party.  No  person  desired  to  become  a 
candidate  for  the  office  of  register  and  re- 
corder on  the  Democratic  ticket.  At  least  no 
person  expressed  any  such  desire  by  circulat- 
ing and  filing  a  petition,  as  required  by  the 
act  of  Assembly.  It  then  became  tbe  duty 
of  the  county  commissioners  to  prepare  the 
official  ballot  for  the  primary  election,  and  in 
doing  so  the  law  requires  that  they  should 
provide  a  blank  space,  in  which  any  elector, 
who  desires  to  vote  for  a  person  whose  name 
was  not  on  tbe  ballot,  might  write  or  paste 
bis  name.  If  the  commissioners  complied 
with  tbe  law  (and  we  are  bound  to  presume 
that  they  did)  in  preparing  the  Democratic 


ballot,  they  would  leave  a  blank  space  as 
above  provided.  In  this  space  the  law  ex- 
pressly authorized  any  Democratic  elector  to 
vote  for  any  person  whose  name  was  not  on 
the  ballot.  As  Harry  B.  Henderson's  name 
was  not  on  the  ballot,  20  electors,  being  a 
plurality  of  the  votes  cast  for  the  office  of 
register  and  recorder,  following  the  letter  of 
tbe  law,  voted  for  him.  The  vote  so  cast  was 
counted  by  the  election  board,  returned  by 
them  to  the  county  commissioners,  and  com- 
puted by  them,  and  a  certificate  granted  to 
said  Harry  B.  Henderson  that  be  was  tbe 
legal  nominee  for  register  and  recorder  on 
tbe  Democratic  ticket  It  is  apparent  that 
the  letter  of  the  law  was  strictly  complied 
with,  and  that  on  tbe  face  of  tbe  proceedings 
he  is  entitled  to  tbe  certificate  given  him. 

"The  petitioner  assigns  seven  reasons  why 
said  nomination  should  be  declared  illegal 
and  void.  The  first,  second,  fifth,  and  sev- 
enth reasons  are  in  effect  that  it  was  not 
intended  or  allowed  by  tbe  "Uniform  Primary 
Act'  that  the  Democratic  party  should  be  al- 
lowed to  place  on  nomination  a  recognized 
Republican  as  Its  candidate  for  tbe  said  of- 
fice. We  remark  that  there  is  no  such  provi- 
sion In  the  act  of  Assembly.  If  tbe  IJeglsia- 
ture  had  intended  any  such  limitations  of 
the  right  of  franchise,  it  would  have  been 
very  easy  to  have  written  in  the  act  after 
the  word  "person,*  the  words,  'of  tbe  same 
political  affiliation.'  In  tbe  absence  of  any 
such  qualification  we  must  presume  that  the 
Legislature  meant  just  what  it  said.  It  is 
argued  that  by  so  construing  the  law  it  will 
permit  one  political  party  to  interfere  with 
the  nominations  of  the  other.  Not  so.  No 
Republican  interfered  in  any  manner  with 
the  Democratic  electors.  But  a  plurality  of 
the  latter,  not  having  an  avowed  candidate 
of  their  own,  thinking  that  Mr.  Henderson  was 
the  man  best  qualified  to  fill  the  office,  ex- 
pressed their  desire  to  have  him  fill  it,  by  the 
way  pointed  out  by  the  law,  viz.,  by  writing 
his  name  In  the  blank  space  provided  for 
that  purpose.  We  see  nothing  in  the  letter 
or  spirit  of  the  law  to  prevent  them  from 
indicating  by  their  votes  '^hom  they  desired 
to  have  placed  on  their  ballot  as  their  candi- 
date. It  la  argued  that  the  nomination  of 
Mr.  Henderson  is  against  tbe  spirit  of  tbe  act 
But  no  authority  has  been  cited,  nor  can  any 
be  found,  to  sustain  this  contention.  On  the 
contrary,  in  Magee's  Nomination,  18  Pa.  Co. 
Ct  R.  225,  it  Is  said  by  Judge  McPberson: 
'At  least  in  the  absence  of  a  rule  to  the  con- 
trary, a  nominating  convention  of  one  party 
is  certainly  at  liberty  to  choose  a  candidate 
of  a  different  political  faith.  This  power  has 
been  exercised  repeatedly  without  challenge, 
and  Indeed  its  existence  is  not  denied.'  We 
all  know  that  it  Is  of  frequent  occurrence  for 
one  party  to  indorse  tbe  candidate  of  another. 
In  our  own  county  last  year  Thos.  W.  Wil- 
liams, the  Republican  candidate  for  county 
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snrreyor,  was  placed  upon  tbe  Democratic 
ticket,  Ju8t  in  tbe  same  manner  as  Mr.  Hen- 
derson is  now  placed,  and  Jbls  name  was 
printed  on  tlie  official  Democratic  ticlset  tn 
the  fall  wltliout  challenge. 

"Tbe  tblrd  reason  is  tbat  tbere  Is  no  peti- 
tion filed  by  at  least  50  electors  to  bare  Mr. 
Henderson's  name  placed  upon  tbe  ballot, 
and  tbe  slztb  reason  is  tbat  tbere  Is  no  cer- 
tificate of  nomination  filed.  Tbe  respondent 
does  not  claim  to  bave  bis  name  on  tbe  bal- 
lot by  petition  or  certificate,  bnt  under  tbat 
provision  of  tbe  act  wbich  allows  an  elector 
to  write  bis  name  in  tbe  blank  space  provided 
for  tbat  pnriMse.  Tbe  fourtb  reason  is  that 
the  'Uniform  Primary  Act'  does  not  author- 
ize tbe  elector  to  vote  for  any  person  whose 
name  la  not  printed  on  the  ballot  This  rea- 
son is  contradictory  of  tbe  form  of  tbe  bal- 
lot above  quoted,  and  also  tbe  provision  in 
tbe  act  tbat  declares,  'The  voter  may  desig- 
nate his  choice,  as  Indicated  by  the  instruc- 
tions shown  on  the  form  of  ballot  above  set 
forth.'  We  are  also  of  tbe  opinion  that  tbe 
complainant  as  an  elector  has  entirely  mis- 
taken bis  remedy  In  objecting  to  'the  nomina- 
tion certificate  or  paper  under  Act  April  21, 
1903  (P.  I/.  224)  i  1.'  This  act  was  passed 
prior  to  the  'Uniform  Primary  Act,'  and  its 
cumbersome  methods  are  not  applicable  to 
tbe  present  law.  Tbe  objections  before  us 
are  not  so  much  to  tbe  nomination  papers  as 
to  tbe  counting  of  the  votes.  Section  11,  Act 
Feb.  17,  1906,  provides:  'Any  person  aggriev- 
ed by  any  decision  of  tbe  county  commission- 
ers relative  to  tbe  counting  of  votes,  may 
appeal  therefrom  to  tbe  court  of  common 
pleas  of  tbe  proper  county,  whose  duty  it 
shall  be  to  bear  such  appeal,  and  to  make 
such  ODder  as  right  and  justice  shall  require.' 
Uriah  H.  Cook  Is  tbe  party  aggrieved,  and 
could  have  taken  an  appeal  as  above  provid- 
ed. Or  Cook  might  have  proceeded  by  writ 
of  mandamus  against  tbe  county  commission- 
ers to  compel  them  to  have  bis  name  printed 
on  tbe  ballot,  and  thus  raised  the  legal  ques- 
tions involved.  However,  we  place  our  deci- 
sion upon  tbe  broad  ground  that,  no  Demor 
cratic  elector  having  sought  to  have  bis 
name  placed  upon  tbe  official  ballot  as  bis 
party's  candidate  for  register  and  recorder, 
any  member  of  bis  party  had  the  right  to 
write  the  name  of  any  elector,  be  be  Demo- 
crat, Prohibitionist,  Socialist,  or  Republican, 
in  the  blank  space  provided  for  tbat  purpose, 
and  that  it  was  the  duty  of  the  election  offi- 
cers to  count  said  votes,  and  tbe  commission- 
ers to  compute  and  canvass  tbe  returns,  and 
that,  Harry  B.  Henderson  having  received  tbe 
plurality  of  votes  cast  by  tbe  Democratic  par- 
ty at  tbe  primary  election,  be  la  tbe  legal 
candidate  of  tbat  party  for  the  office  of  regis- 
ter and  recorder,  and  It  Is  the  duty  of  the 
proper  officers  to  print  bis  name  on  the  offi- 
cial ballot  as  such  candidate. 

"And  now,  August  22,  1908,  tbe  objections 


are  diamlssed  at  tbe  cost  of  the  petitioner." 
Argued    before    MITCHELL,    0.    J.,   and 
FELL,    BROWN,    MESTREZAT,    POTTER, 
ELKIN,  and  STEWART,  JJ. 

R.  L.  Ralston  and  O.  B:  Harrington,  for 
appellant    H.  N.  Snyder,  for  appellee. 

PER  CURIAM.    The  Judgment  is  affirmed 
on  the  opinion  of  the  court  l)elow. 


(222  Pa.  30«) 
COMMONWEALTH  v.  GARBITO. 
(Supreme    Court   of    Pennsylvania.      Oct    12; 
1908.) 

1.  CannwAi,  Law  (J  1160*)— New  TkiaI/— Ap- 

FEAI.. 

The  whole  subject  of  new  trial,  including 
misconduct  of  jurors,  is  within  tlie  discretion 
of  the  trial  court,  and  it8  judgment  will  not  l>e 
disturtied  except  for  manifest  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  3084;    Dec.  Dig.  i  1160.*] 

2.  HouiciDE  (S  332*1— AppeaXt— Review. 

Tbe  review  in  the  Supreme  Court,  under 
Act  Feb.  15,  1870  (P.  L.  lo),  providing  for  the 
determination  of  whether  the  ingredients  neces- 
sary to  constitute  murder  in  the  first  degree 
shall  have  been  proved  to  exist,  is  limited  to 
the  inquiry  whether  competent  evidence  had 
been  given  wliich,  if  believed,  will  sustain  the 
conviction, 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  609,  700 ;    Dec.  Dig.  §  332.*] 

Appeal  from  Court  of  Oyer  and  Terminer, 
Berks  County. 

Balvatore  Oarrito  was  convicted  of  murder 
In  tbe  first  degree,  and  appeals.    Affirmed. 

One  of  the  jurors  bad,  before  the  case  was 
called  for  trial,  formed  and  expressed  an 
opinion  that  the  defendant  was  guilty  and 
should  be  hung,  and  stated  that  be  hoped  he 
would  get  on  the  jury,  and  that  If  be  would, 
be  would  hang  him.  This  was  not  known  to 
tbe  prisoners  or  their  counsel  until  after  tbe 
verdict  was  rendered. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MKSTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Qeorge  D.  Humbert,  for  appellant  , 

PER  CURIAM.  Tbe  first  assignment  of 
error  is  to  the  overruling  of  tbe  appellant's 
reason  for  new  trial  that  a  Juror  had  before 
tbe  trial  expressed  the  opinion  that  defendant 
was  guilty  and  should  be  banged.  It  appears 
tbat  the  juror  on  bis  voir  dire,  when  first 
called,  admitted  that  be  had  formed  an  opin- 
ion, but  testified  that  he  could  disregard  such 
opinion  and  render  a  verdict  on  tbe  evidence. 
This  made  him  a  competent  juror  under  all 
tbe  cases.  On  the  motion  for  a  new  trial,  how- 
ever, an  affidavit  was  presented,  averring  not 
only  the  expression  by  tbe  Juror  of  an  opin- 
ion of  tbe  prisoner's  guilt  but  an  Intention 
to  bang  him  If  he  could  get  on  the  jury.  The 
learned  Judge  Investigated  this  charge,  and 
found  it  not  sustained.     It  is  suffici«it  to 
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say  that  the  whole  snbject  of  new  trial  In- 
clndlng  alleged  mlscondvict  of  Jurors  Is  large- 
ly within  the  discretion  of  the  trial  Judge, 
and  his  conclusions  upon  disputed  facts  will 
not  be  disturbed  except  for  serious  and  mani- 
fest error. 

The  second  assignment  is  that  the  evidence 
does  not  warrant  a  conviction  of  murder  of 
the  first  degree.  This  assignment  seems  to 
be  founded  on  the  provision  of  Act  Feb. 
15.  1870  (P.  I*  15),  requiring  the  Supreme 
Court  to  review  the  law  and  the  evidence, 
and  "to  determine  whether  the  ingredients 
necessary  to  constitute  murder  in  the  first 
degree  shall  have  been  proved  to  exist."  But 
this  review  Is  limited  to  the  inquiry  whither 
competent  evidence  has  been  given  which,  if 
believed,  will  sustain  the  conviction.  Wheth- 
er it  shall  be  believed  or  not  Is  exclusively 
for  the  Jury.  Com.  v.  Morrison,  193  Pa.  613, 
44  Atl.  913.  The  objection  on  which  the  as- 
slgnment  Is  based  in  the  present  case  Is  that 
the  witness  furnishing  the  testimony  which 
established  the  degree  of  the  crime  was  not 
worthy  of  belief.  But  the  credibility  was  for 
the  Jury,  and  is  not  within  our  province. 

Judgment  affirmed,  and  record  remitted 
for  purpose  of  execution. 


CS  N.  H.  40) 

STEARNS  V.  BOSTON  ft  H.  R.  B. 

(Supreme  Court  of  New  Hampshire.     Merri- 
mack.   Oct  6,  1908.) 

1.  NEGUOENCX    (8    68*)— CONTBIBDTOBT    NEO- 
UOENCB. 

The  conduct  of  the  parties  resulting  In  In- 
jury to  one  of  them  is  to  be  judged,  not  by  the 
fact  that  injury  has  resulted  from  the  course 
pursued,  but  in  the  light  of  the  circumstances 
known  or  discoverable  by  ordinary  care  when 
the  conne  followed  was  decided  npon. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  (92;  Dec.  Dig.  i  68.*] 

2.  RMUtOADS  (f  350*)— Accidents  at  Gboss- 

IRGS— CONTBIBUTOBT  NeQLIOENOE. 

That  a  person  killed  in  a  railroad  crossing 
collision  drove  upon  the'  track  knowing  the  train 
was  approaching  does  not  condusively  establish 
his  negligence. 

[I9d.   Note.— For  other  cases,  see   Kailroads, 
Cent.  Dig.  {  1171 ;  Dec.  Dig.  (  330.*] 

8.  Raiiaoads  (S  348*)— Accidents  at  Cbobs- 

INOS— CONTBIBUTOBY  XEauaENCE. 

Though,  in  an  action  for  the  death  of  a  per- 
son at  a  railroad  crossing,  there  was  no  direct 
evidence  that  decedent  was  acquainted  with  the 
rule  of  the  railroad  company  prohibiting  the 
tunning  of  freight  trains  over  25  miles  an  bour, 
or  that  he  had  seen  the  particalar  freight  train 

KBs  at  about  that  hour,  yet  It  did  appear  that 
had  been  driving  to  the  depot  with  milk  for 
four  years,  and  that  occasionally  a  freight  train 
would  pass  ahead  of  the  milk  train,  it  might  rea- 
sonably be  found,  in  the  absence  of  evidence  that 
the  railroad  company's  employes  were  accustom- 
ed to  run  freight  trains,  or  the  particular  train, 
at  that  place  in  violation  of  its  rules,  that  de- 
cedent knew  the  time  it  took  the  train,  as  it 
should  i>e  and  was  customarily  run,  to  reach  the 
croesing.  even  if  he  was  bot  led  to  believe  by 
the  absence  of  the  station  whistle  that  it  would 


slow  down  for  a  stop,  and,  being  aware  of  the 
speed  of  liis  team,  judged  that  there  was  time 
to  cross. 

[Ed.   Note.— For  other  cases,  see   Railroads, 
Dec.  Dig.  {  S4a*] 

4.  Raitboads  (8  338*)— Accidents  at  Cboss- 

IH08— CONTBIBnTOBT   NEOLIGENCE. 

That  one  of  the  horses  of  a  person  killed 
at  a  railroad  crossing  was  somewhat  afraid  of 
the  cars  is  to  be  considered  with  the  other  facts 
upon  the  question  whether  a  num  of  ordinary 
prudence  would  have  done  as  decedent  did. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  §  383.*] 

6.  Rahaoads  (I  350*)— Accidents  at  Cboss- 

INGS  —  CONTBIBUTOBT  NKGLIGBNCJ!  —  QUES- 
TION FOB  JVBT. 

Whether  a  person  of  ordinary  prudence, 
having  reached  the  conclusion  that  his  prudent 
course  was  to  drive  over  the  track  ahead  of  a 
train,  would  then  have  given  his  whole  attention 
to  carrying  out  the  course  he  had  decided  upon 
and  not  have  again  looked  toward  the  train,  or 
would  have  diverted  his  attention  from  his  team 
and  again  looked,  is  a  question  of  fact. 

[E!d.   Note.— For  other  cases,  see  Railroads, 
Cent.  Dig,  H  1169-1176;  Dec  Dig.  {  350.*] 

6.  Railboads  (i  350*)— Accidents  at  Cbobb- 

INGS— CONTBIBUTOBT  NEGLIGENCE. 

An  assumption  by  a  traveler  on  the  hij;h- 
way  that  railroHd  employes  are  not  approaching 
the  croesing  with  a  reckless  disregard  of  its  dan- 
gers is  not  conclusive  evidence  of  negligence  in 
the  traveler. 

[Ed.   Note.— For  other  cases,  see   Railroads, 
Cent.  Dig.  »  1187 ;  Dec.  Dig.  g  350.*] 

7.  Railboads  (8  338*)— Accidents  at  Cboss- 
INO — INJTJBT  Avoidable  Notwithstanding 

CONTBIBUTOBT    NEGLIGENCE. 

Where  trainmen  after  they  discover,  or 
ought  to  discover,  the  danger  of  a  traveler  at  a 
crossing,  can,  with  the  facilities  at  their  com- 
mand, prevent  injury  by  due  care  and  fail  to  do 
so,  the  railroad  company  is  liable. 

[Ed.   Note.— For  other  cases,  see   Railroads, 
Cent.  Dig.  H  1096,  1097 ;  Dec.  Dig.  S  338.*] 

8.  Railboads  (I  337*)— Accidents  at  Cboss- 
iNGs  — INJCBY  Avoidable  Notwithstand- 
ing CONTBIBtTTOBT  NEGLIGBNCB. 

A  failure  to  stop  a  train  after  the  danger 
of  a  traveler  on  the  highway  became  apparent 
cannot  be  held  to  be  the  cause  of  a  collision 
with  him  where  the  only  situation  In  which 
the  train  could  have  been  stopped  must  have 
been  one  from  which  no  injury  wood  have  re- 
sulted. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  S  337.*] 

9.  Railboads  (|  337*)— Accidents  at  Cboss- 
iNGS— INJUBT   Avoidable   Notwithstand- 

INO  CONTBIBUTOBT  NSOLIOENCE. 

Where,  if  trainmen  onght  to  have  recogniz- 
ed the  danger  of  a  traveler  on  the  highway  when 
they  were  at  a  certain  point,  they  could  not  have 
stopped  the  train  by  applymg  the  brakes,  it  is 
immaterial  that  they  did  not  do  so  until  the 
train  was  nearer  the  crossing. 

[Ed.   Note. — For  other  cases,  see  Railroads, 
Deo.  Dig.  i  337.*] 

10.  Tbial  (8  252^— Instbuctions— Evidence. 

The  action  of  a  train  under  application  of 
brakes  Is  not  a  matter  of  common  knowledge, 
and,  there  being  no  evidence  tending  to  show 
that  the  trainmen  could  have  checked  the  speed 
of  the  train  sufSciently  to  have  permitted  a  per- 
son killed  at  a  crossing  to  cross,  that  question 
was  improperly  submitted  to  the  jury. 

[Eld.  Note.— For  other  cases,  see  TMaL  Cent 
Dig.  88  596-812;  Dec.  Dig.  8  252.*] 


•ror  otbar  eases  see  sano  topic  and  section  NUMBER  In  Dee.  *  Am.  Digs.  1907  to  date,  *  Reporter  indexa* 


Digitized  by 


Google 


22 


71  ATLANTIC  REPORTER. 


(N.H. 


11.  Railboads  (I  338*)— Accidents  at  Cboss- 
ING8  — Injury  Avoidable  Notwithstand- 
ing CONTBIBUTOBT  NEGIJGENCB, 

Where,  if  an  engineer  was  negligent,  it  was 
before  a  traveler  imprudently  attempted  to  cross, 
€md  at  a  time  wlien,  if  lie  had  seen  the  traveler, 
he  might  have  properly  assumed  that  he  would 
stop  and  permit  the  train  to  go  by,  the  railroad 
company  cannot  be  held  liable  on  the  ground 
that,  after  discovery  of  the  traveler's  danger, 
the  engineer  might  by  the  exercise  of  due  care 
have  avoided  the  collision  with  him. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  $§  1096,  1097;  Dec.  Dig.  {  83a*] 

12.  RAII.BOADS  (§  337*)— Accidents  at  Cboss- 

IN6S— FAItlTBE  TO   WHISn*. 

Where  a  travieler  was  aware  of  the  ap- 
proach of  a  train  in  time  to  protect  himself 
notwithstanding  it  did  not  whistle,  and  it  does 
not  appear  that  whistling,  after  he  attempted  to 
crofa,  would  have  prevented  the  collision,  the 
railroad  company  cannot  be  held  liable  for  fail- 
are  to  whistle. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S  1094;  Dee.  Dig.  f  337.*] 

Transferred  from  Superior  Court,  Merri- 
mack County. 

Case  for  negligent  death  by  Wyman  D. 
Stearns,  administrator  of  the  estate  of 
Charles  C.  Steams,  deceased,  against  the 
Boston  &  Maine  Railroad.  Verdict  for 
plaintiff,  and  case  transferred  from  the  trial 
term.  Verdict  set  aside,  and  new  trial 
granted. 

The  plaintiff's  evidence  tended  to  prove 
the  following  facts:  The  defendants'  tracks 
at  South  Danbury  run  nearly  north  and 
south.  A  station  and  milk  platform,  situ- 
ated on  the  west  side  of  the  tracks,  are 
reached  by  a  private  way  which  the  rail- 
road has  provided  over  Its  land  for  the 
use  of  patrons,  and  which  furnishes  a  means 
of  access  to  the  station  from  the  main  street 
of  the  village,  which  is  located  about  10 
rods  east  of  the  railroad.  The  milk  train, 
so  called,  is  due  at  the  station  from  the 
north  at  8:31  a.  m.  About  20  minutes  past 
8  on  the  morning  of  November  1,  1906, 
Charles  C.  Stearns,  the  plaintiff's  Intestate, 
who  had  delivered  milk  at  the  station  for 
four  years,  drove  a  pair  of  horses  attached 
to  a  wagon  loaded  with  milk  into  the  private 
way  leading  to  the  station,  with  the  inten- 
tion of  taking  his  load  to  the  milk  train. 
When  he  reached  a  point  57  feet  east  of  the 
westerly  track,  he  could  see  in  a  northerly 
direction  up  the  tracks.  A  heavily  loaded 
freight  train,  about  two  hours  late  and  not 
scheduled  to  stop  it  South  Danbury,  was 
approaching  from  the  north.  The  plaintlCf 
continued  on  his  way,  attempted  to  pass 
over  the  tracks  before  the  approaching  train, 
and  was  killed  by  the  collision  which  re- 
sulted. The  place  of  collision  was  not  a 
highway  crossing,  and  was  not  provided  with 
bars,  gates,  or  flagmen.  As  Stearns  drove 
toward  the  tracks  and  the  train  approached 
the  station,  a  man  who  stood  upon  the  plat- 
form waved  his  hand  up  and  down  over  the 


track  occupied  by  the  train  for  the  purpose  of 
preventing  Stearns  from  crossing,  and  also 
shouted  to  him  with  a  like  motive.  Other 
facts  are  stated  in  the  opinion.  The  de- 
fendants excepted  to  the  denial  of  their  mo- 
tions for  a  nonsuit  and  the  direction  of  a 
verdict  In  their  favor  and  also  to  the  sub- 
mission to  the  Jury  of  the  question  wheth- 
er the  defendants  could  have  prevented  tlie 
collision  by  ordinary  care  after  they  knew 
or  ought  to  have  known  of  the  danger. 

Martin  &  Howe,  for  plaintiff.  MitcheU, 
Foster  &  Lake  (Fred  CL  Demond,  on  the 
brief),  tor  def^dant. 

PARSONS,  0.  J.  Steams,  the  plalntirs 
Intestate,  was  killed  by  a  collision  between 
the  team  which  he  was  driving  and  the  de- 
fendants' train  upon  a  crossing  provided  by 
them  for  his  use.  He  drove  upon  the  cross- 
ing, knowing  that  a  train  was  approaching. 
Does  this  fact,  with  the  subsequent  collision, 
conclusively  establish  that  his  attempt  to 
cross  was  negligent?  The  contrary  was  held 
In  Davis  v.  Railroad,  68  N.  H.  247,  44  Atl. 
388,  and  Folsom  v.  Railroad,  68  N.  H.  454, 
38  Atl.  209.  The  conduct  of  the  parties  re- 
sulting In  Injury  to  one  of  them  Is  to  be 
judged,  not  by  the  fact  that  injury  has  re- 
sulted from  the  course  pursued,  but  In  the 
light  of  the  circumstances  known  or  dis- 
coverable by  ordinary  care  when  the  course 
followed  was  decided  upon.  In  the  former 
of  the  cases  cited  the  colliding  train  was 
running  "at  a  rate  of  speed  three  times  as 
great  as  that  allowed  by  the  defendants' 
rules."  It  was  said:  "It  must  be  presumed 
that  the  rules  were  made  to  be  enforced, 
and  that  they  were  generally  obeyed.  Al- 
though the  deceased  may  not  have  known  of 
the  existence  of  the  rule,  yet  he  was  famil- 
iar with  the  crossing,  frequently  traveled 
over  It,  and  might  reasonably  act  on  the 
belief  that  the  train  would  be  ran  at  the 
usual  speed  in  passing  the  station.  There 
was  at  least  fair  room  for  argument  that. 
If  the  rule  had  been  obeyed,  he  would  have 
had  suflBcient  time  for  crossing  without  in- 
jury or  unreasonable  ride,  and  that  it  would 
not  have  been  an  imprudent  act"  Davis  v. 
Railroad,  68  N.  H.  247,  251,  44  Atl.  388; 
Nutter  V.  Railroad,  60  N.  H.  483,  485.  In 
Folsom  T.  Railroad,  68  N.  H.  454,  38  Atl. 
209,  the  person  injured  having  been  placed 
In  a  position  of  danger  without  fault  on 
bis  part,  bis  error  of  judgment  in  attempting 
to  escape  by  crossing  the  track  in  advance 
of  the  train  was  held  not  necessarily  negli- 
gence. These  positions  have  not  been  over- 
ruled In  the  later  cases  upon  which  the  de- 
fendants rely.  Gahagan  v.  Railroad,  70  N. 
H.  441,  50  Atl.  146,  56  L.  R.  A.  426;  Waldron 
v.  Railroad,  71  N.  H.  362,  52  Atl.  443; 
Wright  V.  Railroad,  74  N.  H.  128,  65  AU. 
687,  8  L.  R.  A.  (N.  S.)  832.  The  first  two 
cases  hold  that  one  approaching  a  railroad 
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crossing  Is  bound  to  exercise  care  commen- 
surate with  tbe  danger  of  the  situation,  and 
that,  where  the  evidence  dlsdoses  without 
question  or  conflict  that  no  care  whatever 
was  exercised,  there  is  no  question  for  sub- 
mission to  the  Jury,  while  the  latter,  over- 
ruling Huntress  v.  Railroad,  66  N.  H.  185, 
34  Atl.  154,  49  Am.  8t  Rep.  600,  holds  that. 
In  the  absence  of  all  evidence,  the  burden  of 
proof  resting  upon  the  plalntlfT  to  show  care 
cannot  be  supplied  by  any  presumption  rest- 
ing upon  the  general  desire  of  life  or  fear 
of  Injury. 

That  certain  acts,  such  as  the  failure  to 
look  or  listen  upon  approaching  a  railroad 
crossing,  conclusively  establish  negligence  as 
a  part  of  the  cause  of  an  Injury,  has  been 
repeatedly  argued  without  success  In  negli- 
gence cases.  In  Oahagan  v.  Railroad  it 
was  said:  "An  exact  definition  of  care  and 
negligence  establishing  what  acts  are  careful 
and  what  acts  or  omissions  are  careless  at 
all  times.  In  all  places,  and  under  all  clr- 
cnmstances,  would  be  a  great  convenience 
in  Judicial  administration;  but,  unless  the 
rule  that  due  care  Is  the  care  of  the  ordi- 
narily prudent  person  under  all  the  circum- 
stances Is  abrogated.  It  can  never  be  said 
logically  that  the  mere  presence  or  absence 
of  certain  evidentiary  facts  will  always  de- 
termine the  question  without  reference  to 
other  facts  appearing  in  particular  cases." 
Gahagan  v.  Railroad,  70  N.  H.  441,  445,  50 
AU.  146.  55  L.  R.  A.  426;  Smith  y.  Railroad, 
70  N.  H.  53,  88,  47  AtL  290,  85  Am.  St.  Rep. 
506;  Roberts  v.  RaUroad,  69  N.  H.  354,  45 
AU.  94;  Davis  v.  Railroad,  68  N.  H.  247, 
248,  250,  44  Atl.  S8&  Without  a  departure 
from  the  fundamental  principles  of  the  law 
of  negligence  as  understood  in  this  Jurisdic- 
tion, It  cannot  be  held  that  the  fact  that  the 
par^  injured  in  a  railroad  crossing  colli- 
sion went  upon  the  track  knowing  a  train 
was  approaching  conclusively  establishes  his 
negligence,  regardless  of  all  other  evidence 
in  the  case.  "Decisions  are  to  be  found 
wherein  such  a  doctrine  has  been  upheld  in 
other  Jurisdictions,  but  they  proceed  upon 
a '  theory  so  at  variance  with  the  law  of 
n^llgence  In  this  Jurisdiction  as  to  be  of 
little  value  here.  The  rule  in  this  state  is 
that  each  case  is  to  be  determined  in  the 
light  of  Its  own  circumstances."  Bass  v. 
BaUway,  70  N.  H.  170,  172,  46  Ati.  1056. 

The  apparent  conflict  of  the  cases  cited 
hy  the  defendants  results  mainly  from  the 
method  of  statement  In  State  v.  Railroad, 
76  Me.  357,  49  Am.  Rep.  622,  a  case  partic- 
ularly relied  upon,  it  Is  said:  "One  in  full 
possession  of  his  faculties  who  undertakes 
to  cross  a  railroad  track  at  the  very  moment 
a  train  of  cars  is  passing,  or  when  a  train 
is  so  near  that  be  is  not  only  liable  to  be 
Imt  is  in  fact  struck  by  it,  Is  prima  facie 
guilty  of  negligence;  and.  In  the  absence  of 
a  satisfactory  excuse,  his  negligence  must 
be  regarded  as  established."  This  appears 
to  be  merely  another  way  of  stating  the  rule 


In  this  state:  That  the  plaintiff  cannot  re- 
cover without  offering  evidence  from  which 
his  conduct,  whatever  It  was,  can  reason- 
ably be  found  to  have  been  prudent  The 
real  ground  of  the  decisions  in  other  Juris- 
dictions, which  have  been  cited,  appears  to 
have  been  that  there  was  nothing  In  the 
evidence  in  the  particular  cases  Justifying 
the  conduct  of  the  party  injured.  If  this 
be  the  true  meaning  of  the  cases,  they  are 
i)pt  in  conflict  In  principle  with  the  law  of 
this  Jurisdiction.  If  it  is  not,  they  cannot 
be  followed  here.  Perhaps  It  cannot  be  fair- 
ly said  that  the  defendants'  position  is  as 
broad  as  above  stated,  or  as  might  be  in- 
ferred from  the  selections  from  various  au- 
thorities quoted  In  brief  and  argument  The 
position  stated  In  the  brief  is  that  "it  could 
not  reasonably  be  found  from  the  evidence 
that  the  deceased  exercised  due  care  for  his 
own  safety."  This  requires  a  consideration 
of  the  evidence. 

It  is  conceded,  as  already  stated,  that 
Steams  attempted  to  cross  the  track  know- 
ing that  a  train  was  approaching.  There 
was  evidence  that  at  his  rate  of  travel  after 
discovering  the  train  he  would  have  crossed 
in  safety  in  advance  of  the  train  if  its  speed 
had  not  exceeded  25  miles  per  hour,  but  he 
was  struck  l^  the  train  because  its  speed  ex- 
ceeded 50  miles  an  hour.  The  causes  of 
the  injury  were,  therefore.  In  this  view  of 
the  evidence,  the  speed  of  the  train,  conceded 
under  the  circumstances  of  the  case  to  war- 
rant the  conclusion  the  defendants  were  neg- 
ligent and  Steams'  decision  to  cross,  made 
upon  seeing  the  train.  As  there  was  no 
evidence  Steams  Intended  to  commit  sui- 
cide, it  could  be  found  he  made  the  attempt 
because  of  a  mistake  as  to  the  speed  of  the 
train.  There  was  evidence  from  which  It  is 
claimed  that  Steams  may  have  reasonably 
imderstood  that  the  approaching  train  was 
the  milk  train,  which  stopped  at  the  South 
Danbury  station,  and  the  speed  of  which 
while  slowing  down  for  the  stop  would  be 
much  less  than  25  miles  per  hour.  The  train 
was,  however,  a  freight  over  an  hour  be- 
hind time,  running  about  10  minutes  in  ad- 
vance of  the  regular  time  of  the  milk  train. 
Whether  Stearns  understood  the  train  to 
be  the  milk  train  or  recognized  it  as  a  freight 
it  Is  claimed  is  mere  speculation;  but  as- 
suming he  knew,  or  must  be  held  to  have 
known,  the  train  was  a  freight  It  does  not 
follow  he  must  be  charged  with  knowledge 
of  Its  excessive  speed.  The  regular  speed 
of  this  freight  at  this  point  according  to  the 
time-card,  was  a  fraction  over  22  miles 
an  hour,  and  the  rules  of  the  road  prohibit- 
ed the  running  of  freight  trains  over  25 
mUes  an  hour.  Another  rule  required  a 
long  blast  of  the  whistle  upon  approaching 
stations  at  which  no  stop  was  to  be  made. 
There  was  evidence  that  this  whistle  was 
omitted,  or  not  properly  given.  There  was 
no  direct  evidence  that  Steams  was  acqualntr 
ed  with  the  rules  of  the  road,  or  had  seen 
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this  partlcnlar  freight  pass  at  abont  this 
hour;  but  It  appeared  that  be  had  been 
driving  to  this  train  with  milk  for  four 
years,  and  that  occasionally  a  freight  would 
pass  ahead  of  the  milk  train.  It  Is  to  be 
presumed  the  defendant's  road  is  operated 
In  accordance  with  the  rules,  and  It  could 
be  Inferred  that  Steams,  by  observation  dur- 
ing bis  four  years'  attendance,  had  become 
acquainted  with  the  customary  manner  of 
moving  trains.  In  the  absence  of  evidense 
that  the  defendants'  employes  were  accus- 
tomed to  run  freight  trains,  or  this  train  at 
this  place,  in  violation  of  the  roles  of  the 
road,  it  might  reasonably  be  found  that 
Steams  knew  the  time  It  took  the  train,  as 
it  should  be  and  was  customarily  run,  to 
reach  the  crossing,  even  If  he  was  not  led 
to  believe  by  the  absence  of  the  station 
whistle  that  It  would  slow  down  for  a  stop, 
and,  being  aware  of  the  speed  of  his  team. 
Judged  there  was  time  for  him  to  cross — a 
conclusion  which  would  have  been  correct  ex- 
cept for  the  unusaal  speed  of  the  train. 
There  was  also  evidence  that  one  of  his 
horses  was  somewhat  afraid  of  the  cars. 
This  fact,  though  not  controlling,  is  evidence 
to  be  considered  with  the  other  facts  in  the 
case  upon  the  question  whether  a  man  of 
ordinary  prudence,  placed  in  the  situation 
Stearns  was,  with  the  knowledge  he  had 
or  ought  to  have  had,  would  have  done  as 
he  did.  As  there  was  evidence  tending  to 
establish  a  belief  In  his  mind  that  the  train 
speed  did  not  exceed  25  miles  an  hour,  that 
question.  If  material,  could  not  be  taken 
from  the  Jury.  Nor  can  It  be  said  that  there 
was  no  evidence  tending  to  show  that  the 
ordinary  man  would  not  have  acted  as 
Steams  did,  in  the  face  of  the  evidence  that, 
upon  the  facts  as  it  might  be  found  he  under- 
stood them,  the  course  he  pursued  was  safe. 
It  is  not  the  fact  that  prudent  persons  do 
not  cross  a  railroad  track  when  they  know 
a  train  is  approaching.  To  do  so  may  be 
safe  or  dangerous.  "No  inflexible  rule  can 
be  laid  down  as  to  the  distance  before  a 
moving  train  within  which  It  Is  safe  to  at- 
tempt a  crossing.  It  will  depend  upon  the 
rate  of  speed  at  which  the  train  is  moving 
and  the  condition  of  the  person.  Each  case, 
therefore  must  measurably  depend  upon  Its 
own  facts."  State  v.  Railroad,  69  Md.  S39, 
14  Atl.  685,  688.  It  is  urged  that,  although 
Steams  looked  at  and  saw  the  train  when  he 
was  57  feet  from  the  crossing,  he  did  not 
again  look  toward  the  train  until  Just  as 
the  engine  was  upon  him.  Whether  a  per- 
son of  ordinary  prudence,  having  reached 
the  conclusion  that  his  prudent  course  was 
to  drive  over  the  track,  would  then  have 
given  his  whole  attention  to  carrying  out 
the  course  he  had  decided  upon,  or  would 
have  diverted  his  attention  from'  his  team, 
is  a  question  of  fact.  "We  have  to  deal 
with  man  as  we  find  him.  When  we  get 
Information  that  fixes  upon  our  minds  an 
Impression  that  a  certain  State  of  facts  ex- 


ists, we  act  upon  that  impression.  We  satis- 
fy ourselves  that  we  are  right,  and  then  go 
ahead.  At  least  ordinarily  prudent  men  do 
this.  Dr.  Gratiot  [the  plaintiff]  saw  an  en- 
gine half  a  mile  away  that  he  supposed  was 
on  a  switch,  and,  of  course,  not  approach- 
ing him  at  all.  He  accepted  this  as  a  fact 
and  acted  on  it;  and  there  would  be  no 
more  reason  in  requiring  him  to  look  con- 
stantly up  the  track  to  learn  whether  he  was 
mistaken  about  this  supposed,  fact  than  to 
require  men  in  their  multitudinous  affairs 
to  hesitate  at  every  step  and  question  not 
only  the  correctness  of  their  Judgment,  but 
even  the  truth  or  falsity  of  what  seem  to 
be  the  facts  that  surround  them.  It  would 
be  a  great  boon  to  humanity  If  no  mistakes 
could  occur;  but  to  require  men  to  hesitate 
to  act  upon  what  seems  manifest  to  their 
eyes  and  ears,  simply  because  it  Is  possible 
that  they  may  not  have  seen  and  heard 
the  fact  as  it  Is,  would  virtually  stop  busi- 
ness and  commerce."  Gratiot  v.  Railroad, 
116  Mo.  450,  21  S.  W.  1094,  16  L.  R.  A.  189 ; 
Bonnell  v.  Railroad,  39  N.  J.  Law,  189. 

It  has  been  held  In  several  cases  that  the 
reliance  of  the  engineer  upon  the  assnmptlMi 
that  a  person  whom  he  sees  approaching  a 
crossing  at  a  distance  will  stop  and  allow 
the  train  to  go  by  is  not  even  evidence  of 
negligence;  and  It  can  hardly  be  held  that 
the  highway  traveler's  assumption  that  the 
railroad  employes  are  not  approaching  the 
crossing  with  a  reckless  disregard  of  its 
dangers,  in  the  absence  of  evidence  of  such 
fact.  Is  conclusive  evidence  of  negligence  in 
the  traveler.  There  was  no  error  in  the 
denial  of  the  motions  for  a  nonsuit  and  ver- 
dict But,  although  reasonable  men  might 
on  the  evidence  have  found  Stearns'  conduct 
careful,  they  might  also  have  found  It  care- 
less. The  plaintiff  claimed  that  if  Steams 
was  negligent  in  attempting  to  cross  the 
track,  and  thereby  got  himself  into  a  posi- 
tion of  danger  from  which  he  could  not  ex- 
tricate himself,  yet  the  defendants'  servants 
in  charge  of  the  train  In  the  exercise  of  due 
care  ought  to  have  seen  him  in  season  to 
have  slackened  the  speed  of  the  train  and 
averted  the  accident.  The  defendants  ex- 
cepted to  the  submission  to  the  Jury  of  the 
question  whether  the  defendants  could  have 
prevented  the  collision  after  seeing  Stearns 
in  a  place  of  danger.  The  defendants  con- 
cede as  a  matter  of  law  that  If  the  trainmen, 
after  they  discovered  or  ought  to  have  dls- 
coverM  the  danger,  could  with  the  faculties 
at  their  command  have  prevented  the  injury 
by  due  care,  the  defendants  are  liable.  Ga- 
hagan  v.  Railroad,  70  N.  H.  441,  50  Atl.  146, 
55  L.  R.  A.  426;  Yeaton  v.  Railroad,  73  N. 
H.  285,  61  Atl.  822.  The  ground  of  the  excep- 
tion is  that  no  evidence  was  produced  before 
the  Jury  upon  which  It  could  be  found  that 
the  speed  of  the  train  could  have  been  so  slack- 
ened as  to  prevent  the  injury  after  the  peril 
became  apparent  Steams  saw  the  train 
when  57  feet  from  ttie  crossing,  whipped  up 
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bla  team,  and  attempted  to  crosa,  It  was  at 
tbla  point  be  came  In  sight  of  the  train,  and 
the  trainmen.  If  obaerrant,  could  and  sbouid 
taave  discovered  his  attempt  to  cross.  At  this 
time  the  train  was  about  at  the  underpass; 
one  witness  placing  the  engine  just  north  of 
It,  so  ttiat  the  greatest  distance  of  the  train 
from  tlie  crossing  upon  any  evidence  in  the 
case  was  435  feet.  The  witness  Chase  testi- 
fied that  with  the  brakes  in  working  order 
the  train  could  liave  been  stopped  In  300  to 
350  feet,  if  the  speed  did  not  exceed  25  miles 
an  Iwnr.  If  the  jury  believed  the  testimony 
of  the  trainmen  that  the  speed  did  not  ex- 
ceed 25  miles  an  hour,  and  that  of  the  platn- 
tUTs  expert  Chase,  and  found  that  the  brakes 
were  in  working  order,  they  oould  have 
found  that  after  the  trainmen  knew  or  ought 
to  have  known  of  Steams'  attempt  to  cross 
tbey  could  have  stopped  the  train  before  it 
reached  the  crossing.  But  this  would  not  au- 
thorize a  verdict  for  tlie  plalntlO,  because 
both  parties  concede,  ai^d  the  fact  la  amply 
apparent,  that  in  such  case  no  injury  could 
have  resulted  from  a  failure  to  apply  the 
brakes,  because  Stearns,  If  the  train  was  at 
or  above  the  underpass  when  he  started  up 
his  team,  must  have  passed  the  crossing  and 
reached  a  place  of  safety  before  the  train 
reached  the  crossing,  if  its  speed  did  not 
exceed  25  miles  an  hour.  Steams  was  driv- 
ing at  a  slow  speed,  estimated  at  4  miles 
an  hour,  until  he  observed  the  train,  when 
be  started  up  his  horses  Into  a  10-mlle  gait. 
If  his  speed  after  he  attempted  to  cross  av- 
eraged only  7  miles  an  hour,  or  10  feet  per 
second,  in  8  seconds  be  would  have  traveled 
80  feet,  passed  over  the  crossing,  and  reached 
a  place  of  safety.  During  the  same  length  of 
time  the  train  at  25  miles  per  hour,  or  3GV& 
feet  per  second,  would  have  traveled  200 
feet,  or  less  than  the  least  distance  in  which 
the  witness  Chase  estimates  It  could  have 
been  stopped.  But  the  train  and  isteams' 
team  met  on  the  crossing.  Therefore  either 
the  train  was  much  nearer  the  crossing  or 
proceeding  at  much  greater  speed,  or  the  de- 
fendants' experts  were  right  and  the  plain- 
tilTs  wrong  as  to  the  distance  within  which 
the  train  could  be  stopped. 

Whatever  view  of  the  facts  is  taken,  It 
cannot  reasonably  be  found  that  failure  to 
stop  the  train  after  Steams'  peril  became  ap- 
parent was  the  negligent  cause  for  the  In- 
jury, upon  evidence  that  the  only  situation 
In  wblcb  the  train  could  have  been  stopped 
must  have  been  one  from  which  no  Injury 
would  have  resulted.  But  the  evidence  of 
the  experts  on  l>oth  sides  as  to  the  distance 
within  which  the  train  could  be  stopped  was 
merely  opinion,  and  was  founded  upon  the 
proper  working  of  the  brakes.  The  defend- 
ants' evidence  was  that  when  the  fireman, 
otieerving  that  Steams  was  attempting  to 
crossi,  called  "Whoa,"  the  engineer  pulled 
tbe  brake  into  the  emergency  position  and 
applied  the  sand,  and  that  that  was  all  that 
could  bs  doB«.  to  check  tbs  train.    There  was 


no  evidoice  that  this  waa  not  Oont,  or  fbat 
anything  else  could  have  been  done;.  Tbe 
only  ground  for  controversy  was  when  it 
was  done;  and  the  only  ground  for  negli- 
gence in  this  respect  tliat  tlUs  action  waa 
not  taken  as  soon  as  it  should  have  been. 
Whether  tbe  brakes  were  applied  before  th« 
station  was  reached,  as  the  trainmen  testi- 
fied, or  at  the  time  of  or  just  after  the  col- 
lision, as  evidence  offered  by  tbe  plalntlS 
had  some  tendency  to  establish,  it  was  there- 
fore demonstrated  that,  with  tbe  brakes  ia 
the  condition  In  which  they  were  and  tbe 
speed  of  the  train  as  it  actually  was,  tbe 
length  of  the  train  (1,400  feet)  waa  required 
to  bring  tbe  train  to  a  stop. 

It  is  suggested  that,  on  tbe  evidence  aa 
to  tbe  distance  within  which  the  train  waa 
stopped,  tbe  expert  evidence,  and  tbe  fail- 
ure to  show  an  Inspection  of  tbe  brakes  aft- 
er the  accident,  it  could  be  found  the  brakes 
were  not  in  working  order,  and  that  their 
failure  to  work  was  tbe  reason  tbe  train 
did  not  stop  in  a  less  distance.  This  may 
be  ao.  But  tbe  fact  that  tbe  brakes  were 
out  of  order  tends  to  show,  not  that  the 
train  could  have  been  more  promptly  stopped, 
but  relieves  the  trainmen  from  the  charge 
of  negligence  in  not  making  a  stop  witbia 
less  distance.  As  tbe  trainmen  could  not 
have  stopped  the  train  by  applying  tbe  brakes 
when  the  train  was  at '  tbe  underpass,  if 
tbey  ought  to  have  recognized  Stearns'  peril 
at  that  point,  it  is  immaterial  that  they  did 
not  do  so  until  tbe  train  was  nearer  the 
crossing.  The  only  answer  suggested  to  this 
reasoning  is  that,  though  the  train  could 
not  have  l>een  stopped  before  reaching  tbe 
crossing,  its  speed  could  have  been  slackened 
and  time  allowed  Stearns  to  cross.  In  Vea- 
ton  T.  Railroad,  73  N.  H.  285,  61  Atl.  522, 
and  in  Duggan  v.  Railroad,  74  N.  H.  250, 
66  Atl.  820,  there  was  evidence  that,  if  the 
brakes  bad  been  applied,  there  would  have 
been  no  accident,  even  if  the  train  was  not 
stopped.  In  Folsom  t.  Railroad,  68  N.  H. 
454,  38  Atl.  209,  the  evidence  was  that  less 
than  six  Inches  of  the  back  of  the  deceased's 
'  sleigh  was  within  the  zone  of  danger  when 
the  train  reached  it.  It  was  apparent  that. 
If  tbe  speed  of  the  train  bad  been  a  tentb 
of  a  second  less,  there  would  have  been  no 
accident.  In  this  case  the  engine  struck  the 
rear  quarters  of  the  horses.  To  have  pre- 
vented the  accident,  tbe  train  must  have 
been  delayed  so  that  the  wagon  in  which 
Steams  was  riding  could  have  entered  upon 
tbe  track,  crossed  it,  and  passed  beyond  the 
overhang  of  the  engine  before  tbe  crossing 
was  reached  by  It  Although  the  time  nec- 
essary for  Steams  to  have  reached  a  posi- 
tion of  safety  may  be  estimated  from  the 
evidence,  and  there  was  conflicting  evidence 
as  to  the  distance  within  which  the  train 
could  be  brought  to  a  stop  when  running  at 
25  or  50  miles  an  hour,  there  was  no  evi- 
dence of  the  time  within  which  either  opera- 
tion could  be  performed.    Meltber  waa  there 
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any  evidence  of  tbe  action  of  the  brakes  in 
checking  the  speed  of  tbe  train. 
■  The  plaintiff  appears  to  suggest  In  argu- 
ment that  the  application  of  the  brakes  re- 
sults In  a  decrease  of  speed  directly  pro- 
portionate to  tbe  distance  traversed.  The 
'Witness  Clark  testified  that  a  train  mnning 
25  miles  an  hour  conld  be  stopped  in  300  to 
SSO  feet,  if  running  40  to  50  miles,  lu 
1,300  to  1,400  feet,  from  whldi  it  can  be 
argued  that  the  rate  at  which  the  speed 
diminished  increases  with  the  distance  trav- 
ersed; for  It  would  seem  to  follow  that  with 
the  brakes  set  when  the  speed  was  dimin- 
ished to  26  miles  an  hour  350  feet  more 
would  bring  the  train  to  a  standstill,  and 
that  it  would  therefore  require  at  least  950 
to  1,050  feet  to  reduce  the  speed  from  50 
to  25  miles.  This  may  not  be  so.  The  ac- 
tion may  be  Just  the  other  way,  more  ef- 
fective at  first  and  having  a  less  retarding 
effect  for  some  reason  or  other  the  longer 
tbe  distance  traveled,  or  the  retarding  effect 
may  be  exactly  proportional  to  the  distance. 
However  this  may  be,  the  action  of  a  train 
under  application  of  the  brakes  Is  not  a  mat- 
ter of  common  knowledge.  There  was  no 
evidence  before  the  jury  tending  to  show 
that  the  trainmen  could  have  checked  the 
speed  of  the  train  sufSclcntly  to  have  per- 
mitted Steams  to  cross  In  safety.  A  con- 
clusion that  an  earlier  application  of  the 
brakes,  at  any  time  after  Stearns  had  creat- 
ed the  danger  by  his  negligence,  would  have 
prevented  the  injury,  would  have  been  mere 
conjecture  founded  on  no  evidence.  The 
question  was  Improperly  submitted  to  the 
jury,  because  there  was  no  evidence  upon 
which  it  could  be  determined  In  the  plain- 
tiff's favor. 

There  was  evidence  that  one  Woodward, 
who  saw  Steams  when  he  turned  Into  the 
passageway,  stood  on  the  station  platform 
and  waved  his  arms  across  the  track,  mo- 
tioning to  Stearns  to  stop;  and  it  is  claimed 
that  the  train  was  then  opposite  Iiangley's 
bouse  800  feet  away,  and  that  Woodward's 
motions,  though  not  intended  as  a  signal  to 
the  train  to  stop,  should  have  been  seen  and 
BO  interpreted  by  the  engineer,  and  that  at 
that  distance  the  train  conld  have  been 
stopped  or  the  speed  slackened  sufficiently 
to  have  prevented  the  injury.  It  does  not 
seem  reasonable  to  convict  the  engineer  of 
negligence  because  he  did  not  understand  a 
signal  for  Steams  as  one  for  him.  But,  hav- 
ever  that  may  be.  If  the  engineer  was  neg- 
ligent at  this  time,  it  was  before  Stearns 
imprudently  attempted  to  cross,  and  at  a 
time  when,  if  he  had  seen  Stearns,  he  might 
have  properly  assumed  Stearns  would  stop 
and  permit  the  train  to  go  by.  Except  for 
Stearns'  starting  up  his  team,  the  engine 
would  not  have  collided  with  the  team. 
The  only  collision  possible  would  have  been 
between  Stearns'  horses  and  the  aide  of  the 


train.'    The   trainmen's   negll^nce    before 
Steams  had  created  the  danger  by  his  neg- 
ligence conld  not  be  held  a  failure  to  save 
him  from  the  results  of  his  own  want  of 
care. 

The  failure  to  whistle  at  this  time  as  a 
cause  of  the  injury  stands  on  the  same 
groimd,  with  Hie  further  objection  that  the 
purpose  of  the  whistle  is- to  give  notice  of 
the  approach  of  the  train,  of  which  it  is 
conceded  Stearns  was  aware  In  season  to 
protect  himself.  After  he  attempted  to  cross 
with  knowledge  of  the  approaching  trains 
and  was  engaged  in  the  attempt,  there  la 
no  evidence  further  signaling  by  the  whistle, 
if  there  was  opportunity  for  It,  would  have 
stopped  Steams'  team  or  prevented  the  in- 
jury. 

There  Is  no  occasion  to  consider  the  re- 
maining exceptions.  The  exceptions  to  the 
denial  of  the  motions  for  a  nonsuit  and 
verdict  are  overruled.  The  exception  to  the 
submission  of  the  second  issue  to  tbe  jory  is 
sustained. 

Verdict  set  aside.    New  trial  granted. 


(76  N.  H.  52) 
THEOBALD  v.  SHEPARD  BROS, 

(Supreme  Coart  of  New   Hampshire.     Merrl- 
mack.    Oct.  6,  190a) 

1.  TbiAL  (§  252*)— fNSTRTJCnONS— SUTFICIEN- 
OT  OF  EVIDKNCE. 

In  an  action  for  compensation  for  moving 
a  buildine,  if  there  was  no  evidence  tending 
to  show  that  defendants  agreed  to  assume  re- 
sponsibility for  injuries  to  plaintiff's  workmen 
from  his  negligence,  it  was  proper  to  instruct 
that  the  evidence  would  not  warrant  such  a  find- 
ing. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §S  596-612;  Dec  Dig.  S  252.*] 

2.  WOBK     AWD     LABOB     (8     28*)  —  EVIDENCK— 

B0rriciENCY.  _ 

In  quantum'  meruit  for  services  in  moving 
a  building  under  a  special  contract,  the  evidence 
held  insufficient  to  show  an  agreement  b^  de- 
fendants to  assume  responsibility  for  injuries 
to  plaintiff's  workmen  caused  by  his  negligence. 

[Bd.  Note. — For  other  cases,  see  Work  and 
Labor,  Dec.  Dig.  (  28.*] 

3.  Appeal  and  Bebob  (§  1001*)— Review— 
QuESMOHB  OF  Paci>— Sufficiency  of  Bvi- 

DENOE. 

A  finding  as  to  the  meaning  and  construc- 
tion of  testimony  must  be  based  upon  a  reason- 
able understanding  of  it,  and  a  finding  will  not 
be  permitted  which  is  reached  by  giving  testi- 
mony, an  arbitrary  or  unreasonable  meaning. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3930 ;  Dec.  Dig.  S  1001.*] 

4.  Appeal  and  Ebbob  (§  1001*)  —  Review — 
Questions  of  Fact— Suffioienot  of  Evi- 
dence. 

A  bare  scintilla  of  evidence  will  not  support 
a  findine  or  verdict,  but  there  must  be  substan- 
tial eviaence  having  a  reasonable  tendency  to 
establish  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  392S-.3&34;  Dec.  Dig.  i 
1001.*] 
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5.  Trial  (§  142*)— Qtjestion  tor  Jott— Phb- 
^.niiNART  QuEsnow  FOB  Court. 

Whether  evidence  offered  to  establish  a  fact 
has  a  logical  and  reasonable  tendency  to  do  so 
is  a  prelirainaiy  question  for  the  coart,  and  if 
it  can  see  that  tnen,  considering  the  evidence 
as  jurors  are  bound  to  do,  may  find  that  it 
proves  such  fact,  the  court  must  then  submit 
the  evidence  to  the  jury,  but  if  it  appears  that 
they  could  only  reach  such  a  conclusion  by  con- 
jecture or  speculation,  the  evidence  should  be 
excluded. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  337;  Dec.  Dig.  §  142.*^ 

6.  Work  and  Labor  (S  30*)— Instructions— 
Amount  of  Compensation. 

In  quantum  meruit  for  services  in  moving  a 
building  under  a  special  contract,  if,  in  the  ab- 
sence of  a  special  agreement,  the  owner  would  be 
Hable  for  damages  to  the  public  caused  by  moving 
the  bniiding  along  the  street,  an  instruction  that 
if  the  contractor  never  understood  the  owner  re- 
lieved him  from  responsibility  for  injuries  to  the 
workmen  by  bis  negligence,  the  responsibility 
still  rested  upon  the  contractor,  did  not  warrant 
an  inference  by  the  jury  that  the  amount  of  the 
contractor's  compensation  would  be  enhanced 
thereby. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Dec.  Dig.  §  30.*] 

7.  Witnesses  (S  406*)— Contradiction— Com- 
FrreNCY  or  Contradictory  Evidence. 

In  an  action  for  services  in  moving  a  build- 
ing, where  plaintiff  had  testified  that  smother 
who  was  employed  therefor  could  not  move  it, 
bot  did  not  testibr  why  he  failed,  evidence  by  de- 
fendants that  the  former  contractor  did  not 
move  the  building  because  he  became  sick  did 
not  contradict  plaintiff's  evidence,  and  was  inad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i  1277;  Dec.  Dig.  §  406.*] 

8.  Appeal  and  Error  (I  971*)— Review- 
Questions  OF  Fact— Preliminary  Ques- 
tions. 

The  qualification  of  an  expert  witness  to 
testify  is  a  preliminary  fact  for  the  trial  court, 
and  its  ruling  is  not  subject  to  exception. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g  3852 ;  Dec.  Dig.  g  971.*] 

9.  Evidence  (g  213*) — Admissions— Offer  to 
Gompbomise. 

In  an  action  for  the  value  of  services  per- 
formed under  a  special  contract,  a  letter  from 
plaintiff  to  defendant,  intended  as  an  offer  of 
compromise,  was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  745 ;  Dec.  Dig.  §  213.*] 

10.  Trial  (g  121*)— Argument  of  Counsel- 
Comment  ON  Evidence. 

In  an  action  for  the  value  of  services  in 
moving  a  building,  testimony  by  plaintiff,  that 
he  knew  of  no  one  in  the  state  who  did  as  heavy 
work  of  that  nature  as  he  did,  justified  a' state- 
ment in  argument  that  plaintiff  was  the  only 
man  in  the  state  -who  could  do  the  work. 

[Bd.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  SS  2&4-296;  Dec.  Dig.  §  121.*] 

Transferred  from  Superior  Court,  Frank- 
lin County. 

Action  by  George  L.  Theobald  against 
Shepard  Bros.  Verdict  for  plaintiff,  and 
case  transferred  from  the  superior  court  on 
defendants'  exceptions.  Exceptions  over- 
ruled. 

The  work  was  mainly  done  under  charge 
of  the  plaintiff's   foreman,   and  covered  a 


period  of  20  days.  Tbe  plalntllFs  evidence 
tended  to  prove  that  the  contract  was  that 
he  should  receive  an  amount  equal  to  tbe 
actual  cost  of  doing  tbe  work,  and  a  good 
profit  In  addition  thereto.  The  "good  profit" 
was  understood  to  embrace  use  of  tools  and 
personal  services,  with  the  responsibilities 
which  attach  to  such  an  undertaking.  The 
defendants'  evidence  tended  to  prove  that 
tbe  contract  was  as  above  stated,  with  the 
exception  that  the  defendants  were  to  as- 
sume the  risks  as  shown  by  their  testimony. 
The  plaintiff  denied  that  there  was  any 
agreement  that  the  defendants  were  to  as- 
sume any  risks,  and  claimed  tliat  be  assumed 
all  risks  and  responsibilities  as  an  independ- 
ent contractor 

All  tbe  defendants'  evidence  bearing  up- 
on their  contention  tbat  tbe  contract  was 
that  tbey  should  assume  certain  risks  was 
the  testimony  of  tbe  defendants  themselves. 
John  S.  Shepard,  one  of  the  defendants,  tes- 
tified as  follows:  "In  regard  to  tbe  work, 
or  tbe  liability,  we  discussed  tbat  tborouglily. 
He  said  be  hired  the  men;  be  says  be  told 
bis  men  tbat  this  was  a  class  of  work, 
this  was  a  work,  if  tbey  wanted  to  go  to 
work  at  tbat  kind  of  business,  if  they  got 
their  fingers  pinched,  anything  of  the  kind, 
it  would  be  on  them;  it  was  their  work.  On 
tbe  other  band,  in  all  the  other  risks  of  the 
building  would  be  on  us;  tbat  we  should 
have  to  take  care  of  it.  And  I  asked  bim 
lots  of  questions  in  regard  to  tbe  liability, 
what  might  happen,  accidents,  or  what  lia- 
bility, as  be  had  moved  buildings  and  we 
never  had  bad  any  experience  in  tbat  line; 
and  asked  bim  in  regard  to  it  bow  we  were 
to  protect  tbe  building.  He  said  be  thought 
there  would  be  no  trouble,  seldom  bad  any 
trouble;  if  a  horse  was  frightened,  or  any 
damage  done,  or  any  one  hurt,  it  would 
be  on  us;  be  was  simply  doing  plain  day 
work.  And  of  course  we  protected  the  build- 
ing, put  up  lanterns  by  nlg;ht,  and  picked  up 
after  the  men." 

SetU  B.  Shepard,  tbe  other  defendant,  tes- 
tified as  follows:  "Theobald  said  there  was 
no  trouble  with  moving  the  building;  he 
would  take  hold  and  move  it,  and  be  would 
move  it  at  cost,  and  should  want  a  good 
profit,  and  we  should  take  tbe  risk;  and  he 
was  to  have  what  material  there  was,  what 
lumber  and  ties  and  things  like  tbat  tbat 
were  on  the  spot."  "Q.  Who  should  take 
the  risk?  A.  Shepard  Bros.  We  were  to 
take  all  risk.  Q.  You  recollect  of  anything, 
any  other  talk  in  connection  with  assump- 
tion of  risk?  A.  Well,  we  asked  bim  what 
some  of  tbe  risks  were,  and  be  said,  of 
course — ^and  what  would  be  necessary  to  do — 
he  said,  of  course,  it  would  be  necessary 
to  light  up  around  the  building  _  and  like 
that,  and  tbat  there  wasn't  very  much  risk; 
of  course  there  might  possibly  be  some  ac- 


*For  other  cues  see  aame  topic  and  section  NUMBER  m  Dec  *  Am.  Digs.  1907  to  data.  A  Beporter  Indexes 
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ddent  or  sometbtng,  but  fbey  rarely  ever 
liad  any." 

The  defendants  did  what  work  was  neces- 
sary to  warn  the  traTeling  public  of  the 
dangeiB  incident  to  the  moving  building, 
to  wit,  they  placed  barrels  and  planks  in 
the  highway  and  bung  np  lanterns  at  night 
The  plaintiff  knew  they  did  this,  but  claimed 
that  he  understood  they  were  thereby  saving 
themselves  the  expense  wtUcb  he  would 
otherwise  have  charged  them  for  doing  this 
work. 

The  defendants  excepted  to  a  part  of  the 
charge  to  the  effect  that  there  was  nothing 
in  the  case  which  warranted  the  Jury  Ui 
finding  that  the  plaintiff  was  relieved  of  re- 
sponsibility (1)  to  his  servants  and  (2)  to 
Shepard  Bros,  in  the  performance  of  the 
work.  They  also  excepted  to  that  part  of 
the  charge  relating  to  the  caring  for  the 
traveling  public,  wherein  the  court  said: 
"If  Theobald  never  understood  that  they 
were  relieving  him  from  any  responsibility, 
although  the  Shepard  Bros,  may  have  thought 
they  were — If  their  minds  never  met  on  that 
proposition— then  the  responsibility  still  rest- 
ed on  Theobald." 

Martin  &  Howe^  for  plalntUt.  Leacb, 
Stevens  &  Couch,  for  defendants. 

WALKHR,  J.  If  there  was  no  evidence 
legally  tending  to  prove  that  the  defendants 
agreed  with  the  plaintiff,  as  a  part  of  the 
contract,  that  they  would  be  responsible  for 
all  injuries  the  workmen  might  suffer  oc- 
casioned by  the  plaintiff's  negligence,  the 
court  committed  no  error  in  saying  to  the 
jury  that  there  was  notlilng  in  the  case  to 
warrant  such  a  finding.  It  is  elementary 
that  a  finding  of  fact  must  be  predicated 
upon  some  evidence.  An  examination  of  the 
testimony  bearing  on  this  branch  of  the  case 
fails  to  disclose  any  evidence  of  such  an 
agreement.  John  S.  Shepard's  testimony  in- 
dicates plainly  that  he  did  not  intend  to  in- 
clude in  the  risks  assumed  by  the  defend- 
ants the  plaintiffs  liability  to  liis  men  for 
injuries  they  might  receive  while  engaged  on 
the  work;  nor  did  Seth  B.  Shepard  in  tils 
testimony  refer  to  that  subject.  Both  wit- 
nesses testified  that  they  talked  over  the  mat- 
ter of  risks  they  were  to  be  responsible  for 
in  detail  with  the  plaintiff,  and  both  say, 
substantially,  the  risks  referred  to  such  in- 
juries as  the  public  might  suffer  by  reason  of 
the  moving  of  the  building  along  the  street 
or  highway.  The  testimony  has  no  reason- 
able tendency  to  prove  that  the  defendants 
Intended  to  assume  any  other  or  greater 
liability. 

When  it  said  the  defendants  were  to  as- 
sume all  the  risks  Incident  to  the  work,  a 
question  of  the  interpretation  of  language 
arises;  and  this  is  in  effect  a  question  of 
intention.  What  did  the  witnesses  intend 
l>y  the  language  used?  This  question  is  not 
solved  by  giving  an  arbitrary  or  unreason- 


able meaning  to  yerbal  testimony.  In  find- 
ing what  a  witness  means.  It  Is  not  permis- 
sible to  reach  a  result  wliich  reasonable 
n>en  could  not  entertain.  Uiion  eodi  a  ques- 
tion of  fact,  the  finding  or  verdict  must  ap- 
pear  to  l>e  based  upon  some  teascmable  under- 
standing of  the  meaning  of  language  as 
understood  and  sanclioned  by  the  court.  A 
bare  scintilla  of  evidence  is  not  sufficient 
to  support  unreasonable  verdicts.  However 
it  may  have  been  in  ancient  times,  a  mere 
spark  of  evidence  does  not  authorize  a  find- 
ing of  fact,  contrary  to  what  is  admittedly 
reasonable.  'T>eclded  cases  may  be  found 
where  it  is  held  that.  If  there  is  a  scintlila 
of  evidence  in  support  of  a  case,  the  judge 
is  l>ound  to  leave  it  to  the  Jury;  but  deci- 
sions have  established  a  more  reasonable 
rule  to  wit,  that,  before  the  evidence  is  left 
to  the  Jury,  there  is  or  may  be  in  every  case 
a  preliminary  question  for  the  judge,  not 
whether  there  is  literally  no  evidence,  but 
whether  there  is  any  upon  which  a  Jury  can 
properly  proceed  to  find  a  verdict  for  the 
party  producing  it,  upon  whom. the  burden 
of  proof  is  Imposed."  Paine  v.  Railway,  58 
N.  H.  611,  614.  "We  do  not  mean  to  say  that 
a  mere  scintilla  of  evidence  would  suffice  to 
sustain  an  award:  but  in  the  absence  of 
any  evidence  of  prejudice,  partiality,  or  cor- 
ruption, or  a  manifest  mistake  on  the  part 
of  the  referee,  the  award  must  stand  if 
there  appears  to  have  been  any  substantial 
evidence  upon  which  the  referee  could  prop- 
erly proceed  to  find  an  award  in  favor  of 
the  party  producing  It,  upon  whom  the  bur- 
den of  proof  was  Imposed."  Free  v.  Buck- 
ingham, 58  N.  H.  219,  22i.  In  the  present 
state  of  the  law  upon  this  subject,  extended 
discussion  of  the  decisions  is  unnecessary. 
"In  the  absence  of  some  evidence  as  to  the 
fact,  a  judicial  trial  does  not  substitute  an 
unfounded  guess  or  conjecture  for  the  legal 
proof  which  the  law  requires."  Deschenes 
V.  Railroad,  69  N.  H.  285,  291,  46  Atl.  467, 
470.  And  "some  evidence"  means  evidence 
having  a  logical  and  reasonable  tendency  to 
prove  the  fact  Whether  It  has  that  ten- 
dency is  a  preliminary  question  -  for  the 
court  TblB  is  not  the  same  as  saying  that 
the  court  may  substitute  its  judgment  for 
the  Judgment  of  the  Jury  upon  the  weight 
of  the  evidence  or  the  inferences  to  l>e  drawn 
from  it  If  the  court  can  see  that  reason- 
able men,  considering  the  evidence  as  jurors 
are  t>oimd  to  consider  it,  may  find  that  it 
proves  the  existence  of  a  material  fact,  the 
court  has  performed  its  preliminary  duty» 
and  must  then  submit  the  evidence  to  the 
jury;  on  the  other  hand.  If  it  appears  that 
reasonable  men  upon  the  evidence  could  only 
reach  that  conclusion  by  conjecture,  chance, 
or  doubtful  and  unsatisfactory  speculation, 
it  is  equally  the  duty  of  the  court  to  with- 
draw or  exclude  the  evidence  from  the  con- 
sideration of  the  Jury.  See  Hovey  v.  Brown, 
58  N.  H.  114;  Hardy  v.  Bailroad.  68  N.  H. 
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523,  636,  41  Atl.  179;  Horan  t.  Byrnes,  TO 
N.  H.  531,  533,  49  Atl.  569;  White  v.  Dakln, 
70  N.  H.  632,  47  Atl.  611;  Dame  v.  Car 
Works.  71  N.  H.  407,  52  Atl.  864;  Cohn  v. 
Saldel,  71  N.  H.  55S,  568,  53  Atl.  800;  Stev- 
ens ▼.  Stevens,  72  N.  H.  360,  56  Atl.  916; 
Beynolds  v.  Fibre  Co.,  78  N.  H.  126,  59  AU. 
615;  Miller  v.  Railroad,  73  N.  H.  330,  338, 
61  Atl.  360;  Wright  v.  Kallroad,  74  N.  H. 
128,  65  AU.  687,  8  L.  R.  A.  (N.  S.)  832;  2 
Thomp.  lYlalB,  g  2246  et  seq. 

The  dalm  that  from  the  defendants'  evi- 
dence It  could  be  reasonably  and  properly 
fonnd  that  they  agreed  to  asaume  the  risk 
of  the  negligence  and  want  of  skill  of  the 
plalntilTs  employes  In  moving  the  building — 
that  is,  that  they  would  release  and  waive 
all  claims  they  might  otherwise  have  against 
the  plaintiff  for  damage  to  the  building  caus- 
ed by  the  unskillful  and  negligent  conduct  of 
the  men  engaged  In  moving  It— cannot  be  sus- 
tained. The  language  of  the  witnesses  does 
not  require  so  broad  a  construction.  The  as- 
sumption of  "all  risk,"  when  read  in  con- 
nection with  the  subject  under  discussion  by 
the  parties  at  the  time  of  the  contract,  evi- 
dently related  to  the  liability  to  the  public 
for  damages  occasioned  by  moving  the  build- 
ing. And  this  constmction  of  the  language 
of  the  witnesses  Is  strengthened  materially 
by  a  consida-atlon  of  the  fact  that  it  is  ex- 
tremely unusual,  If  not  quite  absurd,  for  a 
man,  when  employing  a  contractor  to  do 
work  involving  peculiar  knowledge  and  skill, 
like  the  moving  of  large  buildings  for  con- 
siderable distances,  to  agree  to  be  satisfied 
with  a  bad  result  due  to  the  fault  of  the  c«n- 
tractor  or  his  employes.  Whether  such  a  con- 
tract would  be  legally  binding  is  a  question 
that  need  not  be  considered ;  the  point  of  our 
observation  Is  that.  If  the  parties  intend  to 
make  such  a  peculiar  contract,  it  would  be  nat- 
ural to  expect  that  they  would  use  apt  lan- 
guage to  convey  their  meaning,  and  that, 
when  called  upon  to  testify  as  to  its  terms, 
they  would  not  leave  their  meaning  to  be  In- 
ferred from  ambiguous  and  doubtful  phrases. 
Une  Important  part  of  an  agreement  by  A. 
to  move  a  building  for  B.  is  that  A.  will  do 
the  work  In  a  reasonably  careful  and  prudent 
manner;  B.  is  entitled  to  the  best  result  of 
the  undertaking  which  ordinary  care  and 
prudence  <m  the  part  of  A.  can  accomplish. 
Presumably,  he  employs  A.  in  order  to  have 
the  benefit  of  his  skill ; '  but  if  he  does  not — 
If  he  waives  his  ordinary  right  to  the  skillful 
performance  of  the  work — ^the  evideilce  of 
such  an  unusual  course  of  dealing  should  be 
something  more  than  ambiguous  language 
from  wtiidi  it  Is  as  reasonable  to  infer  the 
nmiexistence  of  such  an  understanding  as  its 
existence.  "It  is  the  very  great  improbabili- 
ty tliat  the  parties  intended  a  result  so  absurd 
that  leads  to  the  conclusion,  in  the  absence 
of  evidence  to  the  contrary,  that  they  had  no 
such  intention."  Kendall  v.  Green,  67  N.  H. 
557,  563,  42  AU.  178,  181;  Opinion  of  the 
Justices,  72  N.  U.  605,  607,  608,  56  Atl.  943; 


Rollins  Engine  Co.  v.  Forge  Co.,  73  N.  H. 
92,  96,  59  Ati.  382,  68  L.  R.  A.  441. 

As  applied  to  this  case,  the  question  is, 
whether  it  could  be  reasonably  and  logically 
found  from  the  defendants'  evidence  that  it 
wflB  agreed  that  In  case  the  building  was  neg- 
ligently moved,  resulting  In  material  loss  to 
them,  they  waived  their  claim  against  the 
plaintiff  therefor.  It  is  difficult  to  conceive 
how  reasonable  men  could  reach  that  conclu- 
sion, or  how  they  could  say  on  the  evidence 
that  it  is  more  probable  than  otherwise  the 
parties  entered  a  contract  so  unusual.  If  not 
absurd.  It  is  a  mere  conjecture  or  possibili- 
ty that  they  had  that  intention,  not  a  ra- 
tional or  logical  probability.  "Upon  this 
point  reasonable  men  could  not  differ,  and  but 
one  sustainable  verdict  could  be  rendered. 
Hence  It  was  proper  for  the  court  to  refuse 
to  submit  the  question  to  the  Jury."  Wal- 
dron  V.  Railroad,  71  N.  H.  362,  864,  62  Atl. 
443,  445. 

■  The  charge  of  the  court  with  reference  to 
the  defendants'  assumption  of  the  plaintUTs 
responsibility  to  the  public  was  correct.  The 
defendants  excepted  to  a  single  sentence  of 
the  charge  on  this  subject,  wherein  the  court 
said:  "If  Theobald  never  understood  that 
they  were  relieving  him  from  any  responsibil- 
ity, although  the  Shepard  Bros,  may  have 
thought  they  were — if  their  minds  never  met 
on  that  proposition — then  the  responsibility 
still  rested  upon  Theobald."  The  responsi- 
bility here  referred  to  evidently  means  such 
responsibility  as  would  belong  to  the  plain- 
tiff if  no  q)eclal  agreement  had  been  made 
In  regard  to  it.  Taking  tbe  charge  as  a 
whole,  the  Jury  could  not  have  understood 
from  It  that.  If  there  was  no  special  agree- 
ment as  to  the  risks  connected  with  the  work, 
the  plaintiff  would  be  entitled  to  recover  com- 
pensation for  a  risk  which  was  legally  charge- 
able to  the  defendants,  or  that  he  could  re- 
cover on  account  of  risks  for  which  he  was 
not  legally  chargeable.  If  In  the  absence  of 
a  special  agreement,  the  defendants  would  ul- 
timately be  liable  for  damages  to  the  public 
caused  by  moving  the  building  along  the 
street,  as  claimed  by  them  (Thomas  v.  Har- 
rhigton,  72  N.  H.  45,  54  Atl.  285,  65  L.  R. 
A.  742),  the  Instruction  excepted  to  did  not 
warrant  an  inference  by  the  Jury  that  tbe 
plaintiffs  damages  were  enhanced  thereby. 

The  fact  that  before  the  defendants  em- 
ployed the  plaintlfl  they  had  let  the  Job  to 
one  Davis,  who  commenced  to  do  the  work 
but  finally  gave  It  up,  was  introductory  to 
the  testimony  of  the  plaintiff  that  Davis 
"couldn't  move  the  building."  For  the  pur- 
pose of  contradicting  the  plaintiff,  the  defend- 
ants offered  to  show  that  tne  reason  Davis 
gave  up  the  work  was  because  he  was  sick, 
and  they  excepted  to  the  refusal  of  the  court 
to  receive  this  testimony.  Davis'  sickness, 
if  it  was  a  fact,  may  have  furnished  a  rea- 
son why  he  did  not  or  could  not  carry  out 
bis  contract;  but  it  did  not  contradict  the 
plaintiff's  evidence  that  he  was  unable  to 
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complete  the  work.  As  the  plaintiff  did  not 
testify  why  Davis  failed  to  do  the  work,  the 
proffered  evidence  was  properly  excluded  a8 
immaterial. 

The  ruling  of  the  court  that  certain  wit- 
nesses were  not  qualified  to  give  an  opinion 
as  to  the  expense  of  moving  buildings  pre- 
sents no  error.  Tne  quallilcatlon  of  one  to 
testify  as  an  expert  Is  a  preliminary  fact  to 
be  found  by  the  court,  and  is  not  subject 
to  exception.  Jones  v.  Tucker,  41  N.  H.  546. 
Nor  was  it  error  for  the  court  to  find  that  a 
certain  letter  written  by  the  plaintiff  to  the 
defendants,  offering  to  make  a  discount,  was 
intended  as  an  offer  of  compromise  under  the 
circumstances,  and  to  exclude  it  for  that  rea- 
son. Bartlett  v.  Hoyt,  33  N.  H.  151,  165; 
Field  V.  Tenney.  47  N.  H.  513,  521;  Colbum 
T.  Groton,  66  N.  H.  151,  158,  28  Atl.  95,  22 
L.  R.  A.  763;  Jenness  v.  Jones,  68  N.  H. 
475,  44  Atl.  607. 

The  remark  of  the  plaintiff's  couQsel  in 
argument,  that  the  plaintiff  was  the  only 
man  In  the  state  who  could  do  this  work, 
was  Justified  by  the  plaintiff's  testimony  that 
be  knew  of  no  one  in  the  state  who  did  as 
heavy  work  as  he  did. 

Exceptiona  OTerruled.     All  concurred. 


(76  N.  H.  64) 


STATE  V.  BURT. 


(Snprem«  Court  of  New  Hampshire.    Grafton. 
Oct  6,  1908.) 

1.  Rape  (§   18*)  —  Statctobt  Pbovisions  — 
"Man." 

Under  Pub.  St.  1901,  c.  278,  {  15,  providing 
that,  if  any  man  shall  unlawfully  and  carnally 
know  any  woman  child  under  the  age  of  16 
years,  he  shall  be  imprisoned,  etc.,  the  word 
''man"  includes  persons  of  the  male  sex  who  are 
capable  of  committing  rape,  and  is  not  limited  to 
adult  males. 

[Ed.  Note.— For  other  cases,  see  Rape,  Dec. 
Dig.  §  18.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4315-4316.] 

2.  Rape  (|  23*)  —  Indictmewt  awd  Infokiia- 

TION — SUFPICIEWCY— AOE   OF   FEMAI/E. 

An  indictment  for  rape  under  Pub.  St.  1901, 
C.  278,  {  15,  providing  that,  if  any  man  shall 
carnally  abuse  any  woman  child  under  the  age 
of  16  years,  he  shall  be  imprisoned,  etc.,  need 
not  charge  that  the  child  on  whom  the  offeuse 
was  committed  was  under  16  years  of  aije ;  and 
an  Indictment  charging  abuse  of  a  child  under 
the  age  of  15  years,  to  wit,  of  the  age  of  11 
years,  was  sufficient 

[EM.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  §  27;  Dec.  Dig.  {  23.*] 
8.  Infants  (|  68*)  —  Cbimbs  —  Rights  as  to 

Prosecutions. 

Since  Laws  1907,  p.  120,  c.  125  (Juvenile 
Court  Act),  regulating  the  treatment  and  control 
of  delinquent  children,  by  section  18  (page  124) 
expressly  provides  that  it  shall  not  be  construed 
to  repeal  any  portion  of  the  criminal  law  of  the 
state,  etc.,  defendant  in  a  trial  for  rape  was 
not  entitled  to  be  tried  under  the  provisions  of 
the  act  on  the  ground  that  be  was  a  minor  under 
17  years  of  age ;  the  proceeding  being  brought 
under  the  penal  laws. 

[Ed.  Note.— For  other  cases,  see  Infants,  Dec. 
Dig.  8  08.*] 


4.  Cbiminai,  Law  (8  730*)— TbiaI/— Remarks 

OF  Counsel— .i^CTioN  of  Court. 

In  a  trial  for  rape,  the  state's  solicitor  in 
his  opening  and  defendant's  counsel  in  his  clos- 
ing argument  stated  to  the  jury  that  conviction 
might  result  in  a  sentence  of  30  years'  impris- 
onment. Subject  to  exception,  the  state's  solici- 
tor said  in  his  closing  argument:  "I  believe  if 
yon  look  at  this  candidly  you  can  come  to  but 
one  conclusion,  and  that  is  that  the  l>oy  is  guilty 
of  the  crime,  etc.  Do  not  be  frightened  that  he 
will  get  30  years  in  prison.  It  is  a  mere  possi- 
bility. It  is  a  probability  that,  whatever  your 
verdict  may  he,  he  will  never  see  the  prison 
wall."  Beld  but  an  erroneous  statement  of  the 
law,  which,  the  jury  having  been  instructed  to 
disregard  it,  did  not  render  the  trial  unfair. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1603;  Dec  Dig.  {  730.*] 

Bingham,  J.,  dissenting  in  part 

Exceptions  from  Superior  Court,  Grafton 
County;    Stone,  Judge. 

Merritt  Burt,  Jr.,  was  convicted  of  rape, 
and  brings  exceptions.  Exceptions  over- 
ruled. 

Marshall  D.  Oobleigh,  for  the  State.  Fred 
B.  Lang  and  George  W.  Pike,  for  defendant. 

BINGHAM,  J.  The  indictment  la  sufil- 
cient  It  charges  that  the  respondent,  at 
Haverhill,  In  our  county  of  Grafton,  on  the 
3d  day  of  August,  1907,  unlawfully  and  car- 
nally knew  and  abused  C.  W.,  a  woman  child 
under  the  age  of  15  years,  to  wit,  of  the  age 
of  11  years.  Section  15,  c.  278,  Pub.  St 
1901,  reads  as  follows:  "If  any  person  shall 
ravish  and  carnally  know  any  woman,  com- 
mitting carnal  copulation  with  ber  by  force, 
against  her  will,  or  if  any  man  shall  un- 
lawfully and  carnally  know  and  abuse  any 
woipan  child  under  the  age  of  sixteen  years, 
he  shall  be  imprisoned  not  exceeding  thirty 
years."  The  indictment  in  this  proceeding  is 
brought  under  the  latter  provision  of  the 
statute ;  and  it  is  argued  by  counsel  for  the 
respondent  that  the  word  "man"  as  there 
used  means  a  male  adult,  as  distinguished 
from  a  boy,  and  Is  an  essential  allegation 
in  an  indictment  charging  the  offense.  But 
it  seems  to  us  that  the  sense  in  which  the 
word  is  used  is  to  be  ascertained  by  consid- 
ering the  mischief  or  evil  to  be  remedied 
in  the  enactment  of  the  law,  namely,  the 
prevention  of  illicit  intercourse  between  the 
sexes  and  the  consequent  evils.  This  being 
the  purpose  of  the  law,  the  word  "man"  mast 
have  been  Intended  to  apply  to  and  include 
persons  of  the  male  sex  who  have  arrived 
at  the  age  of  puberty,  or  are  capable  of  Com- 
mitting rape.  "There  is  quite  as  good  rea- 
son for  curbing  the  impetuosity  of  youth  as 
for  laying  the  ban  upon  men  of  maturer 
years."  State  t.  Seller,  106  Wis.  346,  350, 
351,  82  N.  W. .  167 ;  Kenyon  v.  People, 
26  N.  T.  203,  211,  84  Am.  Dec.  177.  •  The 
history  of  our  statute  also  shows  that  the 
words  "any  person"  and  "any  man"  have 
been  used  indiscriminately,  without  distinc- 
tion of  meaning,  and  not  as  descriptive  of  the 
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offense.  Laws  (Ed.  18S0)  p.  13T,  tit  27,  c. 
3.  I  6;  Rev.  St.  1843,  c.  214,  {  6.  It  was 
not  necessary  that  the  Indictment  should 
charge  In  the  language  of  the  statute  that 
the  woman  child  upon  whom  the  offense  was 
committed  was  "under  sixteen  years  of  age." 
These  words  simply  fix  a  period  in  the  age  of 
women  below  which  the  crime  wUl  be  com- 
mitted upon  them,  whether  accomplished  with 
or  without  their  consent.  It  was  first  fixed  at 
10  years.  Laws  (Ed.  1830)  p.  137,  tit.  27,  c.  3, 
S  6.  In  1887  It  was  raised  to  13  years  (I/aws 
1887,  p.  482,  c.  99,  §  1),  and  subsequently  to 
16  years.  Laws  1897,  p.  30,  c.  35,  §  1.  The 
allegation  In  the  Indictment  as  to  age  Is  suf- 
ficiently definite.  It  gives  positive  informa- 
tion as  to  the  child's  age,  and  that  she  was 
below  the  age  of  consent  Bonner  v.  State, 
es  Miss.  293,  3.  South.  663;  State  v.  Ifrick- 
son,  45  Wis.  86. 

The  request  of  the  respondent  that  he  be 
tried  under  the  provisions  of  the  Juvenile 
court  act  regulating  the  treatment  and  con- 
trol of  dependent  and  delinquent  children 
(LawB  1907,  p.  120,  c.  125),  upon  the  ground 
that  be  was  a  minor  under  seventeen  years 
of  age,  was  also  properly  denied.  Although 
his  conduct  may  have  been  such  that  in 
a  proceeding  before  a  justice  or  i)ollce 
court  under  the  provisions  of  chapter  125 
he  conld  have  been  found  to  be  a  delinquent 
child,  it  is  to  be  noted  that  this  proceeding 
l8  not  brought  before  such  a  court  or  under 
the  provisions  of  chapter  125,  but  in  the 
superior  court  under  the  penal  laws  of  the 
state,  charging  the  respondent  with  the  com- 
mission of  a  crime.  Section  18,  c.  125,  ex- 
pressly provides  that  It  shall  not  "be  con- 
strued to  repeal  any  portion  of  the  criminal 
law  of  the  state,  nor  to  in  any  manner 
abridge  the  powers  of  the  superior  court"; 
and,  as  this  is  a  criminal  proceeding  brought 
in  the  superior  court  It  necessarily  follows 
that  the  provisions  of  this  chapter  are  In  no 
way  applicable.  Moreover,  chapter  125  does 
not  contemplate  the  punishment  of  children 
for  Infractions  of  the  criminal  laws.  Its  pur- 
pose is  to  provide  them  with  an  environment 
such  as  will  save  them  to  the  state  and  socie- 
ty as  useful  and  law-abiding  citizens.  This  is 
clearly  pointed  out  In  section  19,  where  it 
directs  "that  the  care,  custody,  and  disposi- 
tion of  a  child  shall  approximate  as  nearly 
as  may  be  that  which  should  be  given  by 
its  parents."  The  same  purpose  is  manifest- 
ed in  sections  15  and  16,  where  provision  is 
made  for  binding  over  to  the  superior  court 
for  trial  any  child  brought  before  a  Justice 
or  police  court  under  section  5,  who  In  Its 
opinion  "ought  to  be  subjected  to  punish- 
ment" for  "violation  of  any  of  the  laws  of 
this  state."  Original  Jurisdiction  is  given  to 
Justices  and  police  courts  by  section  2,  and 
it  would  seem  that  section  18  preserves  the 
right  of  appeal  to  the  superior  court  in  such 
matters. 


The  solicitor  In  his  opening  and  counsel 
for  the  respondent  in  bis  closing  argument 
stated  to  the  Jury  that  conviction  might  re- 
sult In  a  sentence  of  30  years'  Imprisonment 
Subject  to  exception,  the  solicitor  In  his  dos- 
ing argument  said:  "I  believe  If  you  look 
at  this  candidly,  go  all  over  It  that  you  can 
come  to  but  one  conclusion,  and  that  Is  that 
the  boy  Is  guilty  of  the  crime  of  which  he 
stands  charged.  Do  not  be  frightened  that 
he  will  get  30  years  In  prison.  It  Is  a  mere 
possibility.  It  is  a  probability  that  what- 
ever your  verdict  may  be,  he  will  never  see 
the  prison  wall."  My  associates  are  of  opin- 
ion that  this  was  but  an  erroneous  statement 
of  law  which  the  jury  were  instructed  to  dis- 
regard, and  that  it  did  not  I'ender  the  trial 
unfair.  In  this  I  do  not  agree.  It  seems 
to  me  that  the  conduct  of  the  solicitor  had 
a  direct  tendency  to  cause  the  jury  to  treat 
the  matter  of  arriving  at  a  verdict  lightly, 
and  to  prejudice  the  respondent's  cause. 
They  are  also  of  opinion  that  the  exception 
taken  to  the  remarks  of  the  trial  court 
should  not  be  sustained ;  that  the  conduct  of 
the  respondent's  counsel  was  captions  and 
merited  the  rebuke  given. 

Exceptions  overruled.    Ail  concurred. 


(76  N.  H.  69) 

PARMALBAU  ▼.  INTERNATIONAL  PA- 
PER CO. 

(Supreme   Court   of    New    Hampshire.     Coos, 
Oct  6,  1908.) 

1.  Masteb  and  Servant  (§  278*)— Defeotivb 
Appliances— Neolioence— Evidence. 

Evidence,  in  a  servant's  action  for  personal 
injaries,  that  after  an  accident  an  examination 
of  a  brake  on  a  car  showed  that  the  catch  on 
the  brake  would-  not  work,  was  not  of  itself  suf- 
ficient to  show  that  tlie  master  did  not  furnish 
a  reasonably  safe  brake. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  278.*] 

2.  Masteb  and  Servant  (§  141*)— Master's 
Liability  fob  Injuries  to  Servant— Meth- 
ods OF  Work— Rules— Duty  to  Promul- 
gate—"Reiasonably  Safe  Method  of  Op- 
eration." 

When  the  character  of  the  work  is  not  com- 
plicated or  attended  with  obvioiis  and  inherent 
dangers,  or  when  the  general  method  of  doing 
it  long  established  and  recognized  by  the  em- 
ployes, does  not  appear  to  be  unreasonably  or 
unnecessarily  dangerous,  the  master  need  not 
provide  rales,  or  command  specifically  the  ob- 
servance of  a  system  of  work  which  his  employ^ 
adopt  and  observe  without  special  instructions ; 
a  reasonably  safe  method  of  operation,  custo- 
marily followed,  being  in  effect  equivalent  to 
the  establishment  of  reasonable  rules,  so  far  as 
the  master's  duty  in  this  respect  is  concerned. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Ont  Dig.  §  283 ;  Dec  Dig.  §  141.*] 

3.  Master  and  Servant— (8  141*)— Injuries 
TO  Servant  —  Rules  and  Requultions  — 
Failure  to  Prescbibe. 

Plaintiff  was  employed  in  unloading  can 
switched  onto  a  track  running  into  defendant's 
mill.  When  a  car  was  to  be  moved  down  the 
track,  it  was  the  custom  for  one  man  to  go  to 
the  brake  on  top  of  the  car  and  when  ready  noti- 
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tj  another  employ^  to  knock  oat  a  trie  placed 
under  the  wheels,  thereby  permittinc  the  car  to 
ran  down  the  grade.  Plaintiff,  who  was  lower 
down  the  track,  knew  of  this  cnstom  and  that  a 
car  was  about  to  be  started.  The  brakeman, 
before  going  to  his  post,  shouted  to  an  engine- 
man,  and  thereupon  the  employe  on  the  ground, 
without  ascertaining  whether  any  one  was  at  the 
brake,  knodced  out  the  trig,  auad  the  car  ran 
down  the  track  and  collided  with  another  car 
on  which  plaintiff  was  working,  and  injured  him. 
Held,  that  defendant's  failure  to  require  some 
definite  signal  when  a  ear  was  about  to  be  liber- 
ated, or  to  adopt  a  rule  requiring  a  different 
signal  to  attract  the  attention  of  the  engineman 
from  that  given  to  kid;  ont  the  trig,  was  im- 
material and  did  not  show  negligence. 

[Bid.  Note.— For  other  cases,  see  Master  and 
Serrant,  Cent  Dig.  I  283 ;  Dec  Dig.  i  141.*] 

Transferred  from  Superior  Court,  Gooa 
County. 

Action  by  Frank  Pannal,eau  against  the 
International  Paper  Company  for  injuries 
through  negligence.  Case  transferred  from 
the  superior  court  on  plalntltTs  exception 
to  an  order  of  nonsuit  Exception  overrul- 
ed, and  Judgment  for  defendant 

The  plalntltTs  evidence  tended  to  support 
the  following  facts:  The  plaintiff  was  em- 
ployed by  the  defendant,  and  bis  work  re- 
quired him  to  unload  pulp,  wood  from  cars 
which  bad  been  switched  onto  a  track  run- 
ning into  one  of  the  mills.  He  bad  been  em- 
ployed in  this  way  for  about  3  months,  the 
business  requiring  the  unloading  of  some 
15  cars  each  day.  The  loaded  cars  were 
left  on  the  track  some  distance  above  the 
mill,  and  It  was  the  business  of  the  work- 
men to  take  them  down  the  track  to  the  mill. 
The  track  had  a  grade,  and  the  cars  when 
left  by  the  engine  were  usually  held  In 
position  by  a  trig  placed  under  the  wheels 
and  by  having  the  brake  set  When  a  car 
was  to  be  moved  down,  one  man  would  go 
to  the  brake  upon  the  car,  and  when  be  was 
ready  notify  a  man  on  the  ground  to  kick 
out  the  trig.  If  the  brake  was  In  working 
order,  the  brakeman  could  control  the  move- 
ment of  the  car  and  stop  it  at  a  place  called 
the  "carrier,"  where  it  would  be  partly  un- 
loaded, and  then  taken  farther  down  to  a 
place  called  the  "tank,"  where  the  unloading 
would  be  completed.  There  were  two  gangs, 
consisting  of  3  or  4  men  each.  One  gang 
took  the  cars  standing  on  the  track  down  to 
the  carrier  and  unloaded  a  part  of  the  wood, 
and  the  other  gang,  when  they  had  unloaded 
a  car  at  the  tank  and  sent  It  away,  came  up 
the  track  to  the  carrier  to  take  the  car  stand- 
ing there  down  to  the  tank.  This  was  a 
signal  to  the  carrier  men  to  start  up  the 
track  to  bring  down  another  car.  A  few 
times  during  the  plalntUTs  employment  be 
bad  seen  cars  come  down  which  could  not 
be  stopped  at  the  carrier.  He  also,  knew 
that  the  brakes  would  not  always  work  sat- 
isfactorily, and  that,  If  they  did  not,  a  load- 
ed car  was  liable  to  run  by  the  carrier  and 
strike  the  car  at  the  tank  with  more  or  less 


force.  On  tbe  morning  of  the  accident  the 
plalntur  was  onployed  at  the  tank.  After 
the  men  had  unloaded  tbe  car,  tbe  plaintiff 
went  up  to  the  carrier  to  take  tbe  car  stand- 
ing there  down  to  the  tank,  and  the  men  at 
the  carrier  thereupon  went  up  tbe  track  to 
bring  down  a  folly  loaded  car.  The  plain- 
tiff saw  tbem  go  away  and  knew  what  they 
were  going  for.  He  saw  two  of  tbem  sand- 
ing the  track,  and  two  others,  Bills  and 
Clouthier,  going  ahead  toward  the  car.  In 
the  meantime  he  got  upon  the  car  at  the 
carrier,  and  by  working  tbe  brake  was  taking 
It  down  to  the  tank,  when  the  other  car 
came  down  with  no  one  In  contnd  of  It  and 
collided  with  the  car  be  was  upon.  Tbe  im- 
pact threw  him  off,  and  be  was  injured  there- 
by. After  tbe  accident  an  examinaticm  show- 
ed that  the  "catch"  on  the  brake  would  not 
hold.  There  was  no  other  evidence  of  its 
condition  before  tbe  accid«it  When  Ellis 
and  Clouthier  reached  tbe  fully  loaded  car, 
an  engine,  which  was  sometimes  used  in  tak- 
ing cars  dovm,  was  standing  on  another  track. 
Ellis,  who  was  not  within  sight  of  Cloo- 
thler,  motioned  and  shouted  to  the  switch- 
man on  the  engine  to  attract  bis  attention, 
and  thereupon  Clouthier  kicked  out  tbe  trig 
and  the  car  started,  with  no  one  at  tbe  brake. 
Clouthier  did  not  testify.  The  defendant  had 
established  no  special  rules  for  doing  this 
work. 

Sullivan  &  Daley  and  Herbert  I.  Goes,  for 
plaintiff.  Rich  &  Marble  and  Drew,  Jordan, 
Sburtleff  &  Morris,  for  defendant 

WALKER,  J.  Tbere  Is  nothing  In  tbe 
evidence  warranting  the  Inference  that  tbe 
brake  was  Improperly  constructed,  or  that 
its  defective  condition  had  existed  for  such 
a  length  of  time  that  the  defendant  Is  charge- 
able with  knowledge  that  it  was  ont  of  re- 
pair and  would  not  work.  If  It  was  the  de- 
fendant's duty  to  furnish  reasonably  safe 
appliances  for  controlling  tbe  movement  of 
the  cars,  and  to  repair  defects  in  the  brakes 
discoverable  njxin  reasonable  inspection,  the 
evidence  Is  not  sufficient  to  authorize  a  find- 
ing that  it  did  not  perform  its  duty  In  these 
respects.  St  Pierre  v.  Foster,  74  N.  H.  4, 
64  Atl.  T23;  Kllneintle  v.  Company,  74  N. 
H.  278,  67  AU.  573;  Smith  v.  Railroad,  73 
N.  H.  325,  61  Aa  359.  In  fact,  it  appears 
that  the  defendant's  system  of  dealing  witb 
loaded  cars  received  from  the  railroad  com- 
pany was  such  that  this  defect  would  have 
been  discovered  and  the  danger  averted,  but 
for  the  intervening  negligence  of  the  fellow 
servant,  who  removed  tbe  trig  before  the 
brakeman  could  mount  the  car  and  attempt 
to  control  its  movement  by  operating  the 
brake.  Tbe  case  Is  not  one  of  the  concur- 
ring negligence  of  tbe  master  and  a  fellow 
servant,  but  one  where  tbe  usual  course  of 
the  master's  business  was  Interrupted  by  the 
carelessness  of  the  fellow  servant 
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But  the  plaintiff  takes  the  position  that, 
If  the  defendant  was  not  negligent  In  a  legal 
sense  in  providing  a  defective  brake,  It  was 
Diligent  In  not  prescribing  definite  rules 
for  the  conduct  of  its  business,  and  that  its 
omission  in  this  respect  was  the  proximate 
cause  of  the  accident.  An  employer's  duty  to 
promulgate  rules  for  the  guidance  and  protec- 
tion of  bis  servants  ,in  respect  to  the  details 
of  the  work  in  band  does  not  arise  in  all 
cases,  and  it  Is  unnecessary  in  this  case  to 
enter  upon  a  discussion  of  the  question  when 
they  are  and  when  they  are  not  required. 
It  is  suflSdent  to  bold  that  when  the  charac- 
ter of  the  work  is  not  complicated  and  in- 
tricate and  attended  with  obvious  and  In- 
herent dangers,  or  when  the  general  method 
of  doing  it,  long  established  and  recognized 
by  the  employes,  does  not  appear  to  be  un- 
reasonable or  unnecessarily  dangerous,  the 
employer  is  under  no  obligation  to  provide 
rules,  or  to  command  speciflcally  the  ob- 
servance of  a  system  of  work  which  bis  men 
adopt  and  observe  without  special  instruc- 
tions. A  reasonably  safe  method  of  opera- 
tion, customarily  followed,  is  in  effect  equiv- 
alent to  the  establishment  of  reasonable 
rules,  BO  far  as  the  employer's  duty  in  this 
respect  is  concerned. 

In  tbls  case,  the  method  of  operation, 
which  it  is  conceded  was  ordinarily  adopted, 
does  not  appear  to  be  unreasonable.  Nor 
would  the  evidence  authorize  a  finding  that 
it  was  unreasonable,  considering  the  work  to 
be  accomplished.  The  custom  was,  when  a 
car  was  to  be  moved  down  the  track,  for  one 
man  to  go  to  the  brake  on  tbe  top  of  the 
carj  and,  when  he  was  ready,  to  notify  the 
man  on  the  ground  to  knock  out  the  trig. 
Ttie  man  at  the  brake  would  thus  be  in 
control  of  the  car  In  its  course  down  the 
track.  It  was  not  their  custom  or  the  rule 
adopted  by  them  to  start  a  car  In  the  absence 
of  a  brakeman.  If  it  had  been,  the  system 
would  doubtless  be  deemed  defective  and 
dangerous.  There  was  therefore  no  neces- 
sity for  a  formal  rule  that  a  car  should  not  be 
started  until  the  man  at  the  brake  signified 
tliat  he  was  in  position  to  control  the -car. 
Tbe  fact  that  no  such  man  was  at  the  brake 
<m  tbe  car  in  question  was  not  due  to  the 
want  of  a  reasonable  rule  or  system,  but 
to  the  omission  of  Clouthler,  who  removed 
the  trig  without  knowing  whether  the  brake- 
man  was  at  his  post  and  without  receiving 
a  signal  from  him  that  he  was  ready.  A 
formal  rule  or  regulation  issued  by  the  de- 
foidant  would  not  have  prevented  this  over- 
sight on  tbe  part  of  CSouthler,  any  more 
than  tbe  actual  system  of  operation  with 
which  he  was  fully  acquainted. 

It  is  said  that  the  defendant  should  have 
provided  for  the  giving  of  some  definite 
signal  when  a  car  was  about  to  be  liberated. 
The  object  of  a  signal  would  be,  of  course, 
to  convey  Information  to  the  men  so  that 


they  could  protect  themselves  from  being 
injured  by  the  moving  car.  But  it  appears 
tliat  all  tbe  men,  including  the  plaintifl^ 
knew  when  a  car  near  the  switch  would 
start  When  the  plaintiff,  on  the  morning  of 
the  accident,  went  up  to  the  carrier,  he  saw 
the  carrier  crew  start  toward  the  car  above 
and  knew  that  ad  soon  as  they  got  there 
they  would  proceed  to  put  that  car  in  motion 
down  the  track  directly  behind  the  car  he 
was  upon.  He  would  have  had  no  more  in- 
formation if  they  had  actually  told  him  that 
they  were  going  to  start  tbe  car.  And  be 
also  knew  that  a  loaded  car,  not  under  prop- 
er control  of  the  man  at  IJie  brake,  would 
come  down  the  track  of  its  own  momentum 
and  attain  considerable  force  when  it  reach- 
ed a  point  in  the  vicinity  of  the  tank.  It 
does  not  appear  how  special  instructions 
or  rules  would  have  aided  bim  in  protecting 
himself  from  the  known  and  obvious  dangers 
of  his  employment.  C!ollins  ▼.  Car  Co.,  68 
N.  H.  196,  38  Atl.  1047. 

Finally,  it  Is  urged  that  there  should  have 
been  a  rule  requiring  the  giving  of  a  dlfTer- 
ent  signal  to  attract  the  attention  of  the 
englneman  from  that  given  to  kick  out  tbe 
trig,  because  it  may  be  that  Clouthler,  who 
did  not  testify,  may  have  mistaken  Ellis' 
signal  to  the  fireman  as  the  brakeman's 
signal  to  him  to  start  the  car.  But  the 
manner  of  doing  this  work  required  Clou- 
thler to  take  bis  signal  from  tbe  man  on  the 
top  of  the  car.  He  knew,  or  might  easily 
have  learned,  that  no  one  was  In  that  posi- 
tion, and  consequently  that  no  signal  to  him 
would  be  given.  It  was  plainly  his  duty, 
before  obeying  a  signal,  to  ascertain  wheth- 
er it  proceeded  from  one  in  a  position  to 
give  It.  He  knew  that  a  signal  when  no 
one  was  on  top  of  the  car  was  not  intended 
as  an  order  to  him  to  kick  out  the  trig.  We 
therefore  reach  the  same  conclusion  as  l>e- 
fore:  that  a  rule  requiring  different  kinds 
of  signals  to  him  and  to  the  englneman  would 
not  have  prevented  him  from  starting  the 
car  when  no  one  was  at  the  brake.  The  es- 
sential rule  was  not  to  start  the  car  until 
the  brakeman  was  in  a  position  to  control 
It;  and  this  was  the  rule  In  accordance  with 
which  the  men  operated. 

As  the  plalntlfTs  evidence  is  not  suflJdent 
to  prove  actionable  negligence  on  the  part  of 
the  defendant,  the  nonsuit  was  properly  or- 
dered. 

Exception  overruled;  Judgment  for  the 
defendant    AH  concurred. 

C7>  N.  J.  L.  668) 

TIMIiAN  et  al.  v.  DILWORTH. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  16,  1908.) 
1.  Tbui.  (S  136*)— Questions  roE  Coubt  and 

JXJBY. 

What  Is  a  reasonable  time,  when  the  facts 
are  undisputed,  and  different  Inferences  cannot 
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reasonably  be  dranru  frmn  the  same  facts,  ia 
one  of  tiiose  questions  of  fact  which,  because 
they  are  for  the  court,  and  not  for  the  jury,  are 
sometimes,  though  inaccurately,  called  questions 
of  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
.  Dig.  §  318;  Dec.  Dig.  §  136.*] 
2.  Landlord  and  Tenant  (|  154*)— Injury 

TO  Tenant— Negligence  of  Landlord. 
The  rule  as  to  when  the  question  of  reason- 
able time  is  for  the  court  and  when  a  question 
of  fact  for  the  jury  discussed. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  §  164.*] 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court 

Action  by  Bridget  and  Patrick  Tlmlan 
against  John  Dilworth.  Judgment  for  plain- 
tiffs affirmed  by  the  Supreme  Court  (67  Atl. 
4S3),  and  defendant  brings  error.    Reversed. 

Gilbert  Collins  and  John  W.  Queen,  for 
plaintiff  in  error.  Frederick  Snow  Kellogg 
and  Bavmond  Dawson,  for  defendants  in  er- 
ror. 

DILL,  J.  The  writ  of  error  in  this  case 
brings  up  for  review  a  Judgment  upon  the 
verdict  of  a  Jury  in  favor  of  the  plaintiffs, 
and  tbe  principal  assignment  of  error  is  bas- 
ed upon  the  refusal  of  the  trial  court  to  non- 
suit tbe  plaintiffs.  In  cases  of  negligence, 
where  tbe  trial  Judge  is  requested  to  non- 
suit or  direct  a  verdict  for  the  defendant, 
bis  duty  is  to  determine  whether  any  facts 
have  been  established  by  evidence  from 
which  negligence  may  be  reasonably  Infer- 
red. If  none,  there  is  no  case  to  go  to  the 
Jury;  but  If  from  facts  established  negli- 
gence may  reasonably  be  inferred,  it  is  for 
the  Jury  to  say  whether  from  those  ,facts 
negligence  ought  to  be  inferred.  Hummer  v. 
Lehigh  Valley  R.  R.  Co.  (N.  J.  Err.  &  App.) 
67  Atl.  1061.  In  1881  Mr.  Justice  Reed,  in 
the  Supreme  Court,  after  reviewing  the  de- 
cisions in  this  state  and  elsewhere,  denied 
the  doctrine  that  a  mere  scintilla  of  evidence 
was  sufficient  to  carry  a  case  to  the  Jury, 
and  said:  "In  every  case,  before  the  evi- 
dence is  left  to  the  Jury,  there  is,  a  prelim- 
inary question'  for  the  judge,  not  whether 
there  is  literally  no  evidence,  but  whether 
there  Is  any  upon  which  a  Jury  can  properly 
proceed  to  find  a  verdict  for  the  party  pro- 
ducing it,  upon  whom  the  onus  of  proof 
is  Imposed."  Baldwin  v.  Shannon,  43  N.  J. 
Law,  506,  at  p.  603.  This  decision  has  been 
often  cited  in  this  court,  and  always  with 
approval.  See,  also,  15  Eng.  Ruling  Cas. 
p.  68  et  seq. 

Tbe  preliminary  question  involved  in  this 
case  is  whether  there  was  any  evidence  show- 
ing, or  fairly  tending  to  show,  some  wrong- 
ful act  or  neglect  of  the  defendant,  or  some 
omission  of  duty  which  he  owed  to  the  plain- 
tiffs. The  facts  from  which  it  is  claimed 
negligence  may  be  imputed  to  the  defendant 
are  not  controverted,  and  different  inferences 


could  not  have  been  reasonably  drawn  from 
these  facts.  The  plaintiffs,  husband  and 
wife,  tenants  of  the  defendant  in  a  tene- 
ment house  in  Jersey  City,  charge  him'  with 
negligence  in  the  care  of  a  band  elevator  or 
dumb-waiter,  used  on  the  premises  for  hoist- 
ing coal  and  other  articles  from  the  cellar  to 
the  upper  floors  of  the  building.  While  the 
wife  was  using  the  dumb-waiter  the  nut  on 
the  eye  that  held  the  rope  gave  way,  and 
the  apparatus  fell ;  and,  for  the  purposes  of 
this  review,  at  least.  It  must  be  deemed  to 
be  true  that  she  was  injured  under  the  cir- 
cumstances and  in  tbe  manner  testified  to 
by  her.  The  defendant  had  purchased  the 
premises  only  a  few  days  before  the  ac- 
cident He  took  title  on  Wednesday, '  March 
14,  1906,  and  the  accident  occurred  on  Suur 
day,  March  18,  1906.  He  made  no  inspection 
of  the  dumb-waiter  between  the  time  he 
took  title  and  the  time  of  the  accident.  Be- 
fore purchasing,  and  on  or  about  the  8th  of 
February,  1906,  he  went  to  the  premises  with 
one  John  O'Connor,  a  builder,  and  examined 
the  building,  including  the  dumb-waiter,  and 
found  all  apparently  in  good  condition.  On 
Monday,  March  12th,  two  days  before  he 
took  title,  he  went  again  and  made  another 
examination  of  the  house,  tested  the  dumb- 
waiter, and  found  that  it  worked  satisfac- 
torily. ,  When  he  made  this  Inspection  be 
.  questioned  tbe  tenants,  and  the  Janltress  es- 
pecially, as  to  whether  the  dumb-waiter  waa 
In  good  order,  and  the  Janltress  told  him, 
and  in  the  presence  of  one  of  the  plaintiffs, 
that  the  dumb-waiter  was  all  right,  but  was 
working  "very  stiff"  because  It  had  new 
ropes,  and  "had  Just  been  overhauled."  Ex- 
cluding the  day  on  which  the  defendant  took 
title  and  the  day  upon  which  the  plaintiff 
was  injured,  there  intervened  only  2%  work- 
ing days,  the  .intervening  Saturday  being  a 
half  holiday  (2  Gen.  St  1895,  p.  1941),  in 
which  to  make  a  more  thorough  inspection  of 
an  apparatus  which,  as  he  was  advised,  had 
been  overhauled  Just  prior  to  the  time  when 
he  took  title.  In  the  meantime,  no  notice, 
actual  or  constructive,  was  given  the  defend- 
ant of  any  defect  in  the  apparatus.  '  The 
plaintiffs  and  other  tenants  had  frequent  oc- 
casion for  using  and  observing  the  dumb- 
waiter, and  no  one  appears  to  have  noticed 
that  it  was  dangerous  or  unsafe.  On  this 
state  of  facts  the  learned  trial  Judge  below 
declined  to  nonsuit  the  plaintiffs  or  direct  a 
verdict 

Upon  the  conceded  fact  that  the  landlord 
failed,  in  the  Interim  between  the  taking  of 
title  and  the  occurrence  of  the  accident,  to 
make  an  Inspection  of  an  apparatus  which 
he  learned,  Just  before  taking  title,  was  in 
good  order  and  had  Just  been  overhauled, 
the  court  sent  the  case  to  the  Jury  to  de- 
termine, as  a  question  of  fact,  whether  there 
was  a  failure  to  make  an  inspection  within 
a  reasonable  time.     Tbe  question  therefore 
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arises  whether,  tuader  the  clrcumstancea  of 
this  case,  the  question  of  a  reasonable  time 
was  for  the  court  or  for  the  Jury.  We  do 
not  pass  npon,  but  we  expressly  reserve,  the 
question  whether,  under  the  facts  In  this 
case,  the  landlord  was  charged  with  the  duty 
of  keeping  the  dumb-waiter  In  repair,  so  as 
to  make  him  responsible  under  the  rule  of 
GillTon  V.  Rellly,  50  N.  J.  Law,  26,  11  Atl. 
481,  and  Slgglns  v.  McGlIl,  72  N.  J.  Law, 
263.  62  Atl.  411,  3  L.  R.  A.  (N.  S.)  316,  111 
Am.  St  Rep.  666,  approved  by  this  court 
In  McCracken  v.  Meyers  (N.  J.)  68  Atl.  805. 
Even  assuming  that  it  was  the  duty  of  the 
landlord  to  use  reasonable  care  to  keep  the 
apparatus  In  question  in  repair,  yet  such 
duty,  and  the  resulting  duty  of  inspection, 
would  be  subject  to  the  rule  laid  down  by 
Mr.  Justice  Dixon  in  the  Supreme  Court,  to 
the  effect  that:  "To  ascertain  the  time  or 
times  for  making  repairs,  we  must  invoke 
the  usual  legal  Implication,  applicable  to  con- 
tracts indefinite  as  to  the  time  of  perform- 
ance, that  they  must  be  performed  with  rea- 
sonable diligence  and  promptness.  This  le- 
gal rule,  applied  to  the  present  contract,  im- 
posed opon  the  landlords  the  duty  of  prop- 
erly inspecting  the  premises,  and  of  making 
such  repairs  as  a  due  inspection  would  show 
to  be  necessary.  But  it  cannot  be  stretched 
so  as  to  include  an  obligation  to  repair  what 
a  reasonable  examination  would  not  discov- 
er to  be  in  need  of  repair.  Such  straining 
would  deprive  the  rule  of  the  very  element 
which  makes  it  applicable  to  contracts  in 
general — ^the  underlying  idea  of  reasonable- 
ness." Frank  v.  ConradI,  50  N.  J.  Law,  23, 
at  p.  25,  11  Atl.  480.  In  Furniture  C!o.  v.  Bd. 
of  Education,  58  N.  J.  Law,  646,  at  p.  652, 
35  Atl.  397,  at  p.  399,  Mr.  Justice  Garrison, 
speaking  for  this  court  said:  "The  question 
of  reasonable  tfme  is  generally  one  of  fact 
for  the  jury,  and  Is  always  so  when  it  rests 
upon  conflicting  Inferences  as  to  the  mutual 
effect  of  the  conduct  of  the  parties  to  the 
transaction."  Subsequently,  in  1904,  the  pres- 
ent chancellor,  then  Mr.  Justice  Pitney,  said: 
"In  this,  as  In  all  cases  where  questions  of 
reasonable  time,  opportunity,  or  the  like  are 
at  issue,  the  determination  of  what  is  rea- 
sonable, where  the  facts  are  In  dispute,  or 
the  inference  to  be  drawn  from  undisputed 
facts  Is  in  doubt.  Is  a  question  of  fact,  and 
not  of  law."  Burr  v.  Adams  Express  Co., 
71  N.  J.  Law,  263,  at  p.  269,  58  Atl.  609,  at 
p.  611.  Where  the  proofs  are  conflicting,  the 
question  is  often  a  mixed  one  of  law  and 
fact  In  such  a  case  the  court  should  in- 
struct the  jury  as  to  the  law  upon  the  sev- 
eral hyxx>tbeses  of  fact  insisted  upon  by  the 
parties.  In  accord  with  the  opinions  of  Mr. 
Justice  Garrison  and  of  Chancellor  Pitney, 
supra,  is  the  converse  of  the  proposition,  viz., 
that  what  is  a  reasonable  time,  when  the 
tacts  are  vmdisputed,  and  different  Inferences 
caimot  reasonably  be  drawn  from  the  same 


facts,  is  a  question  for  the  court,  not  for 
the  Jury.  Wright  v.  Bank  of  Metropolis,  110 
N.  y.  237,  18  N.  B.  79,  1  L.  B.  A.  289,  6 
Am.  St  Rep.  356;  Lorlng  v.  City  of  Bos- 
ton, 48  Slass.  409.  "Reasonableness  in  such 
cases  belongeth  to  the  knowledge  of  the  law, 
and  Is  therefore  to  be  decided  by  the  jus- 
tices." 1  Coke  LItt  644  (56b).  Whether  a 
reasonable  time  had  Intervened  for  the  own- 
er to  make  an  inspection  after  taking  title 
to  the  premises,  under  the  circumstances  of 
this  case,  was  in  our  opinion  one  of  those 
questions  of  fact  which,  because  they  are 
for  the  court,  and  not  for  the  Jury,  are  some- 
times, though  Inaccurately,  called  questions 
of  law.  It  was  the  duly  of  the  court  to 
hold,  as  we  now  do,  that  under  the  facts  of 
this  case  the  landlord's  failure  to  make  an 
inspection  of  the  apparatus  in  question,  in 
the  interim  between  the  taking  of  title  and 
the  occurrence  of  the  accident  (2^,  working 
days),  was  not  a  failure  to  make  an  inspec- 
tion within  a  reasonable  time.  To  leave  this 
question  to  the  jury  was  error. 

The  Judgment,  therefore.  Is  reversed,  with 
costs,  and  a  new  trial  ordered. 


(77  N.  J.  u  7« 

ROSENGARTEN  ▼.  DELAWARE,  L.  &  W. 
R.   CO. 

(Supreme  Court  of  New  Jersey.    Nov.  9,  1908.) 
Tbiai,  (J  159*)— NoHsurr  at  Trial— Gbounds 

—Failure  of  Proof. 

Where  the  arm  of  a  plaintiff,  a  passenger 
on  a  railroad  car,  was  injured  by  the  falling  of 
the  car  window  by  which  she  was  sitting,  there 
being  no  evidence  that  the  window  catch  was 
defective  or  that  the  defendant's  servants  set  the 
window  unlatched,  held,  that  a  nonsuit  was  cor- 
rect. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §!  360-361 ;  Dec.  Dig.  $  159.*] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  of  Orange. 

Action  by  Ethel  Rosengarten  against  the 
Delaware,  Lackawanna  &  Western  Railroad 
Company.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Argued  June  term,  190S,  before  REED, 
BERGEN,  and  VOORHEBS,  JJ. 

William  A.  Lord,  for  appellant  Max  A. 
Stailman,  for  appellee. 

REED,  J.  This  appeal  brings  up  a  Judg- 
ment of  nonsuit  The  plaintiff,  an  Infant, 
sued  by  her  next  friend  to  recover  damages 
for  an  injury  caused  by  the  falling  of  a  car 
window  in  a  car  in  which  sbe  was  sitting 
while  riding  as  a  passenger  upon  the  de- 
fendant's railroad.  The  negligence  charged 
in  the  state  of  demand  is  the  failure  of  the 
defendants  to  inspect  and  keep  in  order  and 
repair  the  window  fastenings  and  appli- 
ances that  would  prevent  the  windows  from 
falling. 

The  ipother  of  the  plaintiff,  with  the  plain- 
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tiff  and  another  daughter,  Bose,  boarded  the 
train  of  the  defendants  at  Highland  avenue. 
They  seated  themselves  In  a  double  seat, 
Ethel,  the  plaintiff,  sitting  next  to  an  open 
window.  Rose  sat  opposite,  facing  Ethel 
and  next  to  a  closed  window,  and  the  mother 
sat  on  the  seat  with  Bose  next  to  the  aisle. 
The  mother  testified  on  the  trial  that  she 
opened  the  window  next  to  Rose  by  pressing 
upon  the  lever  on  the  window  catch  and 
raising  the  window,  and,  when  she  had  rais- 
ed it  up  to  the  rest  or  shelf  attached  to  the 
window  casing,  she  released  the  lever  which 
she  was  holding  down,  and  the  plunger  came 
down  over  the  shelf,  and  the  window  was 
thus  held  up  in  place.  She  testified  that  the 
other  -window,  next  to  which  Ethel  sat,  was 
apparently  up  as  far  as  It  would  go,  but 
that  she  did  not  examine  It  or  pay  any  par- 
ticular attention  to  It  to  see  whether  it  was 
held  up  by  the  catch  or  not  Ethel,  the 
plaintiff,  had  her  elbow  resting  on  the  win- 
dow sill,  under  the  open  sash,  and,  when  the 
train  was  going  fast  around  a  curve  Just 
west  of  Orange  station,  both  windows  fell; 
the  one  where  Ethel  was  sitting  striiclng  her 
on  the  arm  near  the  elbow.  The  mother 
testifies  that  the  conductor  was  told  of  the 
accident,  and  he  asked  her  if  she  wished 
to  have  the  window  raised  again,  and,  being 
told  "Yes,"  he  raised  both  windows,  and 
had  to  exert  some  strength  to  malce  the 
plunger  in  the  catch  come  out  and  rest  upon 
a  projection  to  hold  up  the  window  next  to 
Ethel.  The  windows  remained  open  the 
rest  of  the  Journey. 

It  1b  perceived  that  the  window  that  In- 
jured Ethel  was  already  up  when  she  toolc 
her  seat.  Who  raised  this  window  does  not 
appear.  That  the  window  was  not  on  the 
catch  is  quite  obvious.  When  raised,  the 
only  protection  against  the  window  closing 
by  the  jarring  of  the  train  Is  the  catch  which 
fastens  the  window  when  opened  to  Its  full 
extent  If  there  was  negligence  of  the  de- 
fendant, it  must  have  existed  in  one  of  two 
ways:  In  failing  to  provide  an  effective 
catch,  or  in  a  neglect  of  duty  in  permitting 
a  window  to  remain  partly  open,  unfasten- 
ed by  the  catcli.  There  is  no  proof  that  the 
catch  on  the  window  by  which  the  plaintiff 
sat  was  defective.  Therefore  the  only  ground 
for  imputed  negligence  to  the  defendnnt 
would  be  that  It  was  the  duty  of  its  serv- 
ants to  see,  if  the  window  was  raised  at  all, 
that  it  was  raised  until  secured  by  the 
catch.  Now,  if  the  windows  were  under  the 
entire  control  of  its  servants,  if  no  one  was 
permitted  to  raise  them  but  some  one  of 
the  train  crew,  then  the  responsibility  for 
the  accident  might  well  be  put  upon  the  rail- 
road company.  The  windows  of  a  car,  how- 
ever, are  designed  to  be  opened  and  closed 
by  the  passengers  at  their  pleasure.  The 
company  does  not  pretend  to  supervise  the 
act  of  it  passenger  in  adjusting  a  window  to 


suit  bis  convenience.  One  passenger  raises 
and  a  succeeding  passenger  closes  the  same 
window,  and  this  change  goes  on  as  succes- 
sive passengers  occupy  the  same  seat  No 
responsibility  rests  upon  the  company  for 
the  act  of  a  passenger  In  leaving  a  window 
unlatched.  The  fall  of  this  window,  which 
80  far  as  appears  was  left  unsecured  by  some 
previous  passenger,  presents  a  question  quite 
different  from  the  fall  of  a  lamp,  or  a  rack 
in  a  car,  over  which  the  company's  agents 
have  entire  control,  and  with  which  the  pas- 
sengers have  no  right  or  duty  to  interfere. 
Unless  it  was  actually  shown  that  some  one 
of  the  railroad  crew  had  left  the  falling 
window  in  the  position  from  which  it  fell, 
the  Inference  that  it  was  left  In  that  posi- 
tion by  a  passenger  would  be  much  stronger 
than  that  it  was  left  by  a  servant  of  the 
defendants.  In  this  situation  no  negligence 
can  be  imputed  to  the  defendants.  The 
cases  of  Strembel  v.  Brooklyn  Helghtf  E.  B. 
C!o.,  110  App.  Dlv.  23,  96  N.  T.  Supp.  003, 
and  Faulkner  v.  B.  &  M.  R.  R.,  187  Mass. 
254,  72  N.  E.  976,  deal  pertinently  with  sim- 
ilar situations. 
The  judgment  should  be  affirmed. 


07  N.  J.  Lk  1»> 
CONNORS  V.  NEWTON. 
(Supreme  Court  of  New  Jersey.    Nov.  9,  190S.) 
Landlobd  and  Tenant  (J  167»>-DAHOEBoufl 

PBBMISES— INJTTBY  TO  ThIBD  PEBSORS. 

Where  a  platform  between  the  sidewalk  of 
a  public  street  and  a  store  l>ecaine  suddenly  out 
of  repair,  such  store  being  occupied  by  a  tenant, 
and  a  person  passing  over  such  platform  in  or- 
der to  enter  the  stoiv  was  injured,  held,  in  a 
suit  against  the  owner  of  the  premises  for  such 
injury,  tliat,  in  the  absence  of  a  right  reserved 
to  the  landlord  to  re-enter  the  demised  prem- 
ises for  the  purpose  of  repairing  them,  the  ten- 
ant will  be  deemed  to  be  chargeable  with  the 
duty  of  making  such  repairs. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  g  672;  Dec  Dig.  g  167.*] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  of  Jersey  City. 

Action  by  John  J.  Connors,  by  Ills  next 
friend,  Annie  <>>DDors,  against  John  H.  New- 
ton. Judgment  for  def^idant,  and  plain- 
tiff appeals.    Affirmed. 

Argued  June  term,  1906,  before  BE<ED, 
BERGEN,  and  VOORHEES,  JJ. 

James  J.  Murphy,  for  appellant  Ziegener 
&  Lane,  for  appellee. 

VOORHEES,  J.  This  is  an  appeal  from 
the  judgment  of  the  First  district  court  ot 
Jersey  City,  rendered  In  favor  of  the  defend- 
ant in  an  action  brought  to  recover  for  per- 
sonal injuries  sustained  by  the  plaintiff.  The 
case  was  tried  by  the  court  without  a  jury. 
The  appellant  has  specified  two  points  pur- 
suant to  rule  90  of  this  court,  viz.,  that  the 
finding  of  the  court  was  contrary  to  law,  and 
tliat  the  verdict  should  have  been  for  the 
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plaintiff.  Inasmuch  as  the  determlnatloii  of 
the  Judge  Is  made  final  and  conclusive  upon 
cjuestions  of  fact  by  section  205  of  the  dis- 
trict court  act,  and  appeal  is  given  only 
with  respect  to  °  the  determination  of  the 
court  In  points  of  law  (section  206),  It  may  be 
doubted  whether  in  tlie  present  case  suffl- 
viuut  specification  under  the  rule  has  been 
made  to  entitle  the  appeal  to  be  heard.  Re- 
solving this  doubt  in  favor  of  the  appellant, 
we  have  examined  the  state  of  the  case  as 
settled  by  the  Judge. 

The  plaintiff  was  Injured  on  Sunday  even- 
ing about  8  o'clock  by  stepping  into  an  un- 
covered opening  in  a  wooden  stoop  or  plat- 
form leading  from  the  sidewalk  to  the  house 
owned  by  the  defendant  on  Henderson  street, 
Jersey  City.  The  platform  was  used  for  an 
approach  to  a  store  in. the  possession  of  the 
defendant's  tenants.  It  was  about  seven 
feet  wide  from  the  store  door  to  the  side- 
walk. The  hole  was  about  one  foot  from 
the  store  window,  and  was  17  by  24  inches. 
The  hole  in  the  platform  had  formerly  been 
covered  by  a  door  leading  down  into  a  cellar 
beneath  the  building,  which,  however,  was 
wet,  and  not  used  for  any  purpose.  Some 
time  in  1906  the  cellar  door  was  removed,  and 
the  opening  covered  by  stout  slats,  about  IV^ 
inches  in  thickness,  leaving  small  apertures 
between  the  slats  for  ventilation.  The  slats 
were  fastened  down  to  the  Joists  which  sup- 
ported the  platform  by  brass  screws.  The 
tenants  in  the  store  from  the  time  of  putting 
down  the  slats  had  considerable  trouble  with 
mischievous  boys  in  the  neighborhood,  who' 
were  accustomed  wantonly  to  tear  up  the 
slats  and  leave  the  hole  uncovered.  This  had 
been  done  late  on  Saturday  night,  or  early 
on  Sunday  morning  prior  to  the  accident 
The  store  was  used  as  a  candy  and  cigar 
store  by  William  O'Toole  and  his  wife,  tenants 
of  the  defendant;  Mr.  O'Toole  being  other- 
wise employed  at  night,  and  his  wife  gener- 
ally taking  charge  of  the  store.  Mr.  O'Toole 
■aw  that  the  hole  was  uncovered  when  he  re- 
turned from  his  work  at  half  past  6  o'clock 
Sunday  morning.  His  wife  had  covered 
the  hole  with  a  couple  of  planks  which  were 
nailed  down.  Mr.  O'Toole,  on  returning  Sun- 
day morning,  seeing  these  planks  lying  out 
in  the  street  on  the  car  track,  replaced  them 
before  he  went  Into  the  house,  anu  the  planks 
were  still  in  place  when  he  went  to  work  at 
7  o'clock  on  Sunday  evening.  Plaintiff  was 
a  neighbor,  living  about  one  block  frcHn  the 
premises,  and  was  a  frequenter  of  the  store 
in  the  premises.  No  notice  was  given  to  de- 
fendant, the  landowner,  that  the  covering 
of  the  platform  was  defective  or  had  been 
torn  up  nntU  the  Monday  morning  following 
the  accident,  when  the  platform  was  at  once 
repaired. 

It  appears  that  the  platform  was  not  a 
part  of  the  sidewalk,  for  it  led  from  the 
sidewalk  to  the  house  and  was  an  approach 


to  the  store,  the  dow  ct  which  was  about 
seven  feet  from  the  sidewalk.  It  was  not 
used  for  any  purpose  except  In  connection 
with  the  store,  for  the  cellar  door  formerly 
existing  in  the  platform  had  been  removed 
and  slats  permanently  screwed  down  substi- 
tuted. The  Inference  is  that  the  platfcurm 
was  part  of  the  demised  premises,  and  so 
the  tenant,  not  the  owner.  In  the  absence  of 
an  agreement  to  the  contrary,  no  right  of 
entry  being  reserved  to  the  landlord,  would 
be  liable  for  repairs.  Board  of  Health  v. 
Eastlack,  68  N.  J.  Law,  586,  52  Atl.  999.  The 
nuisance  according  to  the  proof  did  not 
exist  at  the  time  of  the  letting  and  9o  the 
liability  for  repairs  rests  upon  the  tenant. 
Ingwersen  v.  Rankin,  47  N.  J.  Law,  22, 54  Am. 
Rep.  109.  Moreover,  unless  the  owner  could 
be  held  to  be  an  insurer  that  the  sidewalk 
on  his  premises  shall  be  safe  (assuming  that 
the  platform  formed  a  part  of  the  sidewalk), 
then  there  was  a  question  of  fact  as  to  his 
negligence  under  all  the  circumstances.  The 
court  decided  that  for  the  defendant  and  such 
question  of  fact  is  not  reviewable  here. 
Whether  the  landlord  had  a  right  of  entry 
for  the  purpose  of  repairing  was  a  question 
in  the  case  decided  favorably  to  the  defend- 
ant. The  decision  of  this  was  a  Jury  ques- 
tion, and  the  court  sitting  as  a  Jury  was 
charged  with  the  conclusive  determination 
of  this  matter  of  fact  O'Malley  v.  Gerth, 
67  N.  J.  Law,  612,  52  Atl.  563. 
The  Judgment  is  affirmed. 

(77  N.  J.  L.  64) 

KEENAN  v.  MUTUAL  LIFE  INS.  CO.  OF 

NEW  YORK. 
(Supreme  Court  of  New  Jersey.    Nov.  9,  1908.) 

INSTTBANOE  (J  523*)— LlFI  POLICY— MlSSTATB- 
UENT    AS    TO    AOE. 

A  policy  of  insurance  contained  the  condi- 
tion that,  if  the  age  of  the  insured  shall  have 
been  understated,  the  amount  of  insurance  or 
other  benefit  will  be  equitably  adjusted.  It  was 
discovered  after  his  death  -that  the  insured,  who 
had  stated  his  age  as  45,  was,  in  fact,  46  years 
of  age.  Held,  that  an  equitable  adjustment 
would  consist  in  paying  the  beneficiary  such  SK 
amount  as  the  premiums  actually  paid  would 
have  insured  at  the  true  age  of  the  insured. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S  1307 ;  Dec  Dig.  S  523.  •] 

(Syllabus  by  the  Court) 

Action  by  Maude  L.  Keenan  against  the 
Mutual  Life  Insurance  Company  of  New 
Tork.  Verdict  for  plalntlfl.  Rule  to .  show 
cause  made  absolute. 

Argued  June  term,  1903,  before  RBEiD, 
BERGEN,  and  VOORHHES,  JJ. 

Edward  A.  &  WUllam  T.  Day,  for  the 
role.    William  M.  Clevenger,  opposed. 

REED,  J.  On  June  29,  1903,  James  R. 
Eeenan  Insured  his  life  In  the  Mutual.  Life 
Insurance  Company  of  New  York  for  the 
benefit  of  his  wife,  Maude  L.  Keenan.    The 
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total  amount  of  his  Insurance  was  $20,000 
covered  by  two  policies  for  $10,000  each. 
Mr.  Keenan  died  on  March  15,  1907.  In  his 
application  for  the  policies  he  stated  tha: 
he  was  born  March  23,  1858.  It  Is  admit- 
ted that  he  was  born  a  year  earlier,  so  that, 
Instead  of  being  45  when  Insured,  he  was  46 
years  of  age.  Kach  policy  was  written  sub- 
ject to  the  provisions,  requirements,  aud 
benefits  stated  on  its  back.  One  of  these 
provisions  Is  as  follows:  "The  company 
will  admit  the  age  of  the  insured  upon  sat- 
isfactory proof.  Failing  such  proof,  if  the 
age  shall  have  been  understated,  the  amount 
of  Insurance  or  other  benefit  will  be  equita- 
bly adjusted."  The  company  paid  to  the 
plaintiff,  trbo  was  the  beneficiary,  the  sum 
of  $9,616  on  each  policy,  this  being  the 
amount  which  the  annual  premiums  of 
$393.60  paid  by  the  insured  would  If  paid 
by  a  person  46  years  of  age  purchase.  ThlF 
action  Is  brought  to  recover  $384  on  each 
policy,  being  the  difference  between  $9,616 
paid  on  each  and  the  full  amount  Insured 
»n  each  policy,  namely,  $10,000. 

On  the  trial  the  theory  upon  which  the  re- 
covery by  the  plaintiff  rested  was  that  the 
Insured  should  have  paid  each  year  on  each 
policy  $409.30  Instead  of  $393.60,  and  that 
the  difference  each  year-— $15.70 — together 
•with  the  interest  upon  each  payment  for  the 
number  of  years  the  policy  was  in  force, 
should  be  deducted  from  the  face  value  of 
the  policy.  This  theory  seems  to  have  been 
adopted  by  the  Jury,  which  returned  a  ver- 
dict for  the  plaintiff  for  $646.66.  The  con- 
tract of  life  Insurance  Is  one  In  which,  In 
consideration  of  the  payment  annually,  semi- 
annually, or  quarterly  of  a  fixed  sum  by 
the  Insured,  the  company  agreed  to  pay  a 
certain  amount  to  the  Insured,  or  to  his 
named  beneficiary,  upon  the  event  of  the 
death  of  the  Insured.  The  annual  or  stated 
sum  to  be  paid  by  the  insured  Is  fixed  by 
bis  expectancy  of  life.  In  calculating  this 
expectancy,  one,  perhaps  the  chief,  element 
to  be  regarded,  Is  the  age  of  the  insured  at 
the  time  of  the  execution  of  the  contract. 
The  calculated  period  during  which  the  an- 
nual or  other  fixed  premiums  are  to  be  paid 
is  the  basis  upon  which  the  amounts  of  each 
annual  or  fixed  premium  or  stated  premium 
Is  fixed.  These  premiums  are  so  adjusted 
that  the  risk  of  death  from  year  to  year 
during  the  period  of  life  expectancy  will 
be. paid  for  in  advance.  The  younger  the 
Insured,  the  less  the  risk  of  death,  and  so 
the  less  the  periodical  payments  for  the  In- 
surance of  a  particular  amount.  A  person, 
therefore,  who  states  his  age  as  45,  when 
he  is  in  fact  46,  years  of  age,  is  getting  an 
insurance  against  a  risk  for  which  he  la  not 
paying.  In  the  absence  of  fraud  on  the  part 
of  the  Insurer — ^when  he  deserves  nothing — 
It  Is  equitable  that  in  case  of  his  death  the 
company  shall  pay  so  much  as  the  insured 
has  paid  for,  and  no  more.  The  theory  upon 
which  the  verdict  was  fotmd  violates  the 


scheme  upon  which  the  contract  Is  based. 
Instead  of  this  theory  being  one  under  which 
the  risk  Is  paid  for  in  advance,  it  becomes 
one  which  compels  the  company  to  assmue  a 
risk  upon  credit,  and  the  amount  credited 
is  never  to  be  paid  by  the  insured  during 
his  life,  but  Is  only  to  be  deducted  by  the 
compapy  from  the  amount  of  the  policy  upon 
his  death.  Such  a  system,  if  applied  to  the 
entire  amount  of  premiums,  would  be  In- 
conceivable in  practice,  for  It  would  not 
merely  bankrupt  the  Insurance  company, 
but  would  make  It  impossible  for  the  com- 
pany to  accumulate  any  assets  to  meet  Its 
losses.  Any  theory  which-  leads  to  such  a 
result  cannot  be  equitable. 

On  the  trial  one  Berry  produced  what  he 
styled  rules  enforced  by  the  Mutual  Life 
Insurance  Company.  One  of  these  rules  was 
headed  "Changes  of  Age,"  and  read:  "In- 
creased payment  payable  In  the  future  will 
be  made  subject  to  the  payment  of  the  differ- 
ence of  premium  with  5  per  cent,  compound 
Interest"  This  rule  covered  Instances  where 
during  the  life  of  the  Insured  It  was  dis- 
covered that  he  had  understated  his  age. 
For  this  reason  the  witness  gave  It  as  his 
opinion  that  equitably  the  company  should 
take  the  same  course  ui>on  the  death  of  the 
Insured  in  adjusting  the  amount  to  be  paid. 
The  opinion  of  the  witness  was  'of  no  value 
whatever.  He  had  never  known  of  an  ad- 
justment made  after  the  death  of  the  In- 
sured under  these  conditions.  He  knew  of 
no  rule  in  the  insurance  world  respecting  an 
equitable  adjustment.  He  was  entirely  dlS;- 
quallfied  to  give  an  opinion  on  what  was  an 
equitable  adjustment,  and  his  testimony 
should  have  been  overruled. 

But,  assuming  that  the  rule  of  the  company 
Is  in  evidence.  It  has  no  significance  respect- 
ing the  question  to  he  now  solved.  When 
the  understatement  Is  discovered  before  the 
death  of  the  Insured,  the  company  has  the 
right  to  do  one  of  two  things:  To  say  to 
the  Insured,  (1)  "Your  policy  can  stand  for 
the  amount  for  which  you  have  paid,"  or  (2) 
"If  you  choose  to  pay  what  you  should  have 
paid,  with  Interest,  then  in  consideration  of 
that  payment,  and  in  consideration  of  full 
payment  in  the  future  of  the  amount  of 
premiums  proper  at  your  age,  we  will  put 
you  upon  the  footing  of,  a  full  paid  premium 
paying  Insured."  This,  It  Is  perceived.  Is  a 
mere  change  of  contract  The  company  had 
the  right  during  the  life  of  the  Insured  to 
make  a  new  contract  Up  to  that  time  the 
Insured  had  only  been  Insured  for  the 
amount  for  which  he  had  paid,  and,  if  death 
occurred  before  a  new  adjustment  the  old 
contract  controlled,  and  rightly  so.  But, 
when  he  had  paid  what  he  should  have  paid, 
and  agreed  to  pay  the  new  rate,  the  com- 
pany received  in  advance  the  consideration 
for  the  future  risk  in  excess  of  the  old  risk. 
At  no  time  had  the  company  Insured  him  on 
credit  The  Inequity  of  the  rule  Insisted 
upon  by  the  plaintiff  Is  that  It  is  not  unl- 
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form  In  It^  results,  and  wotild  operate  with 
great  hardship  upon  an  Insured  who  lived 
to  a  great  age,  and  the  difference  of  whose 
stated  age  and  whose  real  age -was  consid- 
erable. Mr.  Bunyan  gives  an  instance  where 
the  application  of  this  rule  left  nothing 
to  be  returned  by  the  insurance  company. 
Banyan's  Law  of  Life  Insurance,  p.  115.  On 
the  other  band,  the  rule  that  the  amount 
paid  shall  be  what  the  insured  paid  for  in 
advance  is  'adopted  by  the  Legislature  of 
this  state  (P.  L.  1907,  pp.  133,  134)  and  by 
the  Legislature  of  six  other  states.  AltbdVigb 
the  statute  In  our  state  was  passed  subse- 
quent to  the  execution  of  the  contract  in  this 
case,  it  exhibits  the  legislative  sense  of  what 
is  eqaitable  in  the  present  situation. 

We  think  the  verdict  must  be  set  aside, 
and  a  new  trial  granted.  We  think  also  the 
court  should  have  directed  a  verdict  for  the 
defendant. 


fIT  N.  J.  U  M) 

KUBSHEEDT  et  «I.  r.  STANDARD 

BLEACHERT  CO.  et  al. 

(Supreme  Conrt  of  New  Jersey.    Nov.  9,  1908.) 

New   Tbiai,   ({   102*)  — Newlt   Disoovebbd 

kvidencx. 

On  an  application  for  a  new  trial  on  the 
(ronnd  of  newly  discovered  evidence,  if  it  ap- 
pears that  testimony  has  in  fact  l>een  discovered 
rince  the  former  trial,  whicb,  by  the  ase  of  rea- 
sonable diligence,  could  not  then  liave  been  ob- 
tained, and  that  sucti  testimony  is  materia]  to 
the  issue,  (roes  to  the  merits  of  the  case,  and  is 
BOt  camalative,  the  application  will  be  granted. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  i  210;  Dec.  Dig.  {  102.*] 

(Syliabos  by  the  Court) 

Action  by  Edmund  B.  Knrsheedt  and  oth- 
ers against  the  Standard  Bleachery  Company 
and  others.  Verdict  for  defendants.  Order 
to  show  cause  made  absolute. 

Argued,  June  term,  1908,  before  GUM- 
MERE,  a  J.,  and  TRENCHARD  and  MIN- 
TUBN,  JJ. 

Chauncey  G.  Parker  and  Francis  H.  Ein- 
nictttt  for  plaintiffs.  John  M.  Bell,  for  de- 
fendants. 

TRENCHARD,  J.  The  plaintiffs  were  In 
the  business  of  making  aprons  from  bleached 
goods  called  "lawn,"  and  bought  the  goods 
imbleached  "in  the  gray,"  as  it  Is  called,  and 
at  different  times  between  January  1,  1905, 
and  May,  1907,  sent  such  goods  amounting  to 
8(159,873  yards  to  the  defendants'  bleachery 
to  be  bleached.  The  plaintiffs'  claim  was 
tliat  the  process  of  bleaching  caused  a  stretch 
or  increase  in  the  goods  bleached,  amount- 
ing to  at  least  1  per  cent  of  the  yardage,  and 
tliat  by  the  contract  between  the  parties  the 
plaintiffs  were  entitled  to  this  stretch;  and, 
notwithstanding  the  plaintiffs'  rights,  the 
defendants  had  appropriated  the  stretch  to 
tlietr  own  use.    The  defense  seems  to  have 


bwa  a  denial  that  the  goods  bad  been  stretch- 
ed by  the  bleaching  in  the  defendants'  works. 

The  Jury  found  a  verdict  for  the  defend- 
ants, whereupon  the  plaintiffs  obtained  a 
rule  to  show  cause'  why  a  new  trial  ^ould 
,  not  be  granted  on  the  grounds,  among  oth- 
ers, of  newly  discovered  evidence  and  that 
the  verdict  was  contrary  to  the  weight  of 
the  evidence. 

Reviewing  the  evidence  before  the  jury, 
it  appears  that  there  was  no  substantial 
dispute  that,  under  the  contract  between  the 
parties,  the  plaintiffs  were  entitled  to  the 
stretch,  if  any,  that  arose  from  bleaching.  To 
sustain  the  verdict  for  the  defendants,  the 
jury  must  have  been  able  to  properly  find 
from  the  evidence  that  the.  plaintiffs  failed 
to  show  that  the  goods  were  stretched  and 
that  the'  stretch  was  appropriated  as  claimed. 
With  respect  to  this  question,  we  are  in  such 
doubt  that  we  cannot  say  tbat  the  verdict 
is  so  clearly  against  the  weight  of  the  evi- 
dence as  to  justify  us  in  disturbing  it  on 
that  ground. 

Coming  now  to  the  new  evidence  taken  un- 
der the  rule,  we  observe  that  it  is  of  three 
kinds:  First.  That  relating  to  the  "count" 
or  the  numbn  of  threads  to  the  inch  in  ttie 
lawns  bleached  for  the  plaintiffs  by  the  de- 
fendants. Second.  Tbat  relating  to  the 
"Northrup  Loom."  Third.  Direct  evidence 
given  by  certain  former  employes  of  the  de- 
fendants as  to  the  stretch  or  "overs"  which 
was  obtained  at  the  works  of  the  Standard 
Bleachery,  and  what  was  done  with  It.  It 
is  unnecessary  to  state  with  greater  particu- 
larity this  evidence.  It  is  sufficient  to  say 
that  much.  If  not  all,  of  it  has  in  fact  been 
discovered  since  the  former  trial;  that,  by 
the  use  of  reasonable  diligence,  it  could  not 
have  been  then  obtained;  that  it  is  material 
to  the  issue,  and  goes  to  the  merits  of  the 
case,  and  Is  not  cumulative.  Under  these 
circumstances  the  motion  for  a  new  trial 
ought  not  to  be  denied.  Van  Riper  v.  Dun- 
dee Mfg.  Co.,  83  N.  J.  Law,  152. 

Let  the  rule  to  show  cause  be  made  abso- 
lute. 

(TT  N.  J.  U  181) 
WALSH  V.  MAYOR,   ETC.,   OF  CITY   OF 

NEWARK  et  aL 
(Supreme  Court  of  New  Jersey.    Nov.  9,  1908.) 

1.  MUNICIPAI,  COBPOBATIONS  (|  294*)— PUB- 
IJO  IMPBOVEMENTB— NOTICS. 

When  a  public  improvement  is  made  with- 
out notice,  actual  or  constructive,  to  the  owner 
of  land  specially  benefited  thereby,  of  the  in- 
tention to  make  such  improvement,  he  cannot 
be  assessed  for  special  benefits,  unless  by  some 
act  he  has  waived  his  legal  right  to  a  bearing. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i  778 ;  Dec.  Dig.  294.*] 

2.  Municipal  Cobporations  (5  319*)  — Pdb- 
1,10  Improvements— Assessments  —  Waives 
OF  Objections. 

Where  the  proceedings  of  the  mnnidpal  au- 
thorities plainly  indicate  that  the  improvement 
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is  inteoded  to  be  made  at  pnblie  ezpenae,  and 
BO  aweaament  for  special  benefits  i»  coatemplat- 
ed,  the  fact  that  the  landowner  stood  by  and  saw 
the  improTement  being  made  is  no  waiver  of 
his  rigot  to  be  heard  or  to  notice  of  the  con- 
template improrement,  if  he  is  to  be  assessed 
for  benefits;  for,  under  soch  dicnmstances,  the 
municipality  would  l>e  estoiiped  from  charging 
laches. 

[Bid.  Note.— For  other  cases,  see  Mnniciimi 
Ck>rporation8,  Cent  Dig.  f  833;  Dec.  Dis.  ( 
819.»] 

(Byllabiu  by  the  Conrt) 

Application  for  writ  of  certiorari  by  Pat- 
rick J.  Walsh  against  the  mayor  and  com- 
mon council  of  the  city  of.  Newark  and  oth- 
ers.   Writ  allowed. 

Argned  June  term,  1908,  b^ore  BBBD, 
BERGEN,  and  VOORHEES,  JJ. 

Etlker  &  Rlker,  for  prosecator.  Fronds 
Child,  Jr.,  for  defendants. 

BERGEN,  J.  This  is  an  application  for 
a  writ  of  certiorari,  baaed  upon  the  follow- 
ing facts:  Vallsburg  was  annexed  to  Newark 
Jannary  1,  1905.  The  prosecutor's  land  is 
located  in  what  was  VallBburg,  and  It  has 
now  been  assessed,  by  the  municipal  au- 
thorities of  the  city  of  Newark,  under  pro- 
ceedings taken  since  the  annexation,  for  bene- 
fits accruing  from  a  public  sewer  constructed 
hy  Vallsburg  before  annexation.  The  pro- 
ceedings by  the  authorities  of  Vallsburg  were 
as  follows:  An  ordinance  was  passed  De- 
cember 9,  1903,  for  the  establislunent  of  a 
Joint  system  of  sewerage,  according  to  which 
all  sewers  should  be  constructed  within  the 
limits  of  VaUsburg,  and  connected  with  the 
joint  outlet  Under  the  ordinance  lateral 
sewers  were  constructed,  and  Vallsburg  is- 
sued its  bonds  to  defray  the  expense.  A 
sinking  fund  was  created  to  provide  for  the 
bonds,  and  a  portion  of  the  fund  bad  been 
raised  by  taxation  in  Vallsburg  before  an- 
nexation. The  terms  of  the  annexation  re- 
quired the  city  of  Newark  to  pay  the  bonded 
indebtedness  of  Vallsburg.  In  1903  the  au- 
thorities of  Vallsburg  called  a  public  meet- 
ing of  the  citizens  to  consider  the  question 
of  constructing  the  lateral  system  of  sewers, 
and  at  that  meeting  the  unanimous  opinion 
expressed  wSs  that  the  system  should  be 
constructed  at  the  expense  of  the  borough, 
and  that  no  assessment  should  be  made  for 
ben^ts  arising  from  the  Improvement  Aft- 
er this  public  meeting  an  ordinance  was  in- 
troduced and  passed  by  the  legislatlTe  body 
of  Vallsburg  providing  for  the  construction 
of  the  lateral  sowers.  No  notice  of  the  in- 
tention to  make  said  improvement,  or  to 
adopt  an  ordinance  looking  to  that  end,  was 
ever  given  to  the  prosecutor,  or  to  any  of 
the  citizens  of  Vallsburg  liable  to  be  assessed 
for  benefits.  The  lateral  sewers  were  con- 
structed In  1904  The  municipal  authori- 
ties of  Vallsburg  issued  its  bonds,  sold  them, 
and  out  of  the  proceeds  paid  the  cost  of 


the  improvement  In  1904  the  tax  levy  con- 
tained the  amount  necessary  to  pay  the  In* 
terest  on  the  bonds,  and  also  $2,000  on  ac- 
count of  the  principal  thereof.  After  the 
improvement  bad  been  made  and  paid  for 
out  of  the  proceeds  of  the  sole  of  its  bonds, 
and  after  Vallsburg  had  tieai  annexed  to 
the  city  of  Newark,  an  act  was  passed  by  the 
Legislature  of  this  state  (P.  L.  1905,  p.  41^ 
declaring.  In  substance,  that  whenever  mn- 
nlcipallties,  or  portions  thereof,  have  been 
annexed  to^  or  consolidated  with,  any  other 
clt^,  and  any  local  improvemoit  or  improve- 
ments have  'been  or  shall  be  made  In  and 
by  such  mnnlcipalltjr  so  annexed,  prior  to 
such  annexation  or  consolidation,  for  or 
on  account  of  which  no  assessment  has  been 
or  shall  be  made  upon  the  property  in  such 
municipality  peculiarly  benefited  thereby,  it 
shall  be  lawful  for  the  proper  local  authori- 
ties of  the  city  to  which  any  such  munici- 
pality is. or  shall  be  annexed,  to  make  an 
assessment  upon  all  property  peculiarly  bene- 
fited hy  such  improvement  It  is  under  this 
act  that  the  assessment  was  levied  upon 
the  property  of  the  prosecutor  for  the  Im- 
provement al)ove  set  out  which  assessment 
it  is  sought  to  review  by  the  writ  now  pray* 
ed  for. 

The  situation,  concisely  stated,  is  this: 
The  borough  of  Vallsburg  by  an  ordinance 
determined  to  build  certain  sewers.  No  no- 
tice was  given  to  the  prosecutor  of  the  inten- 
tion to  adopt  the  ordinance  other  than  such 
as  may  be  implied  from  the  public  meeting 
called  by  the  authorities  of  Vallsburg,  at 
which  the  question  was  discussed  whether 
the  sewers  should  be  built  at  public  expense 
or  not  and  where  the  persons  present  ex- 
pressed the  unanimous  opinion  that  it  should 
be  done  at  public  cost  Following  the  adop- 
tion of  the  ordinance,  the  Improvement  was 
made,  the  bonds  of  the  city  issued  to  pay 
for  it  and  no  attempt  made  by  the  authori- 
ties of  the  borough  of  Vallsburg  to  levy  any 
assessments  for  benefits;  the  conduct  of  the 
municipal  authorities  of  Vallsburg  plain-< 
ly  indicating  that  no  specific  assessments 
against  property  for  sewer  benefits  was  con- 
templated. Under  these  circumstances,  aft- 
er the  annexation,  and  the  assumption  by 
the  city  of  Newark  of  the  bonds  issued  to 
pay  for  the  cost  of  the  improvement  the 
city  seeks,  under  the  act  of  1905,  to  assess 
the  property  of  the  prosecutor  for  alleged 
benefits  arising  from  the  Improvement  We 
think  that  the  law  is  well  settled  In  this 
state  that  the  owners  of  property  liable  to 
assessment  for  a  public  Improvement  are  en- 
titled to  either  constructive  or  actual  notice  of 
the  date  and  place  when  and  where  they  may 
be  heard  before  the  improvement  is  deter- 
mined upon  or  made.  In  our  Judgment  the 
public  meeting  did  not  amoimt  to  notice  of 
an  Intention  to  pass  an  ordinance  that  might 
cast  a  burden  upon  the  prosecutor.    On  the 


Tor  other  cases  les  some  topto  and  aectlon  NUMBER  In  Deo.  *  Am.  Diss.  1907  to  date,  *  Beporter  Indexes 


Digitized  by 


Google 


M.7^ 


WJLLOUGHBT  ▼.  BEIB  E.  C». 


«1 


cmtrar7  the  action, of  the  common  council  of 
VallBburg,  in  the  adoption  of  the  ordinance 
without  notice,  the  malclng  of  the  contract, 
the  Issuing  of  bonds  for  the  payment  of  the 
whole  cost,  indicates  that  no  asseBsment 
against  the  prosecutor  was  contemplated. 
The  proceedings  of  the  borough  council  of 
Vallsburg  do  not  show  any  notice  of  inten- 
tion to  adopt  the  ordinance,  nor  Is  there 
proof  that  any  was  given,  and  under  the  rule 
in  this  stnte,  where  an  improTcment  Is  made 
without  notice  to  the  landowner  who  may 
be  liable  to  an  assessment,  he  has  been  de- 
prived of  his  constitutional  right  to  be  heard, 
which  subsequent  legislation  cannot  cure. 
Nor  can  It  be  said  that  this  prosecutor  stood 
by  and  saw  an  improvement  made  for  which 
he  was  likely  to  be  assessed  without  pro- 
test, so  as  to  waive  his  objection,  because 
the  case  shows  that  he  was  led  to  believe 
that  the  general  scheme  of  improvement  was 
to  be  made  at  public  expense,  and  that  no 
assessment  would  be  levied  against  bim,  and 
the  munlotpnlity  would  now  be  estopped 
from   charging  him  with   Inches. 

For  these  reasons  vre  tbink  that  the  writ 
ought  to  go,  and  It  will  be  allowed. 


rrr  N.  J.  Ia.  K) 

MARTRR  V.  HENRY  SANCHEZ  00.  et  al. 
(Supreme  Court  of  New  Jersey.    Nov.  9,  1908.) 

1.  Action  ({  42*)— Misjoinoeb  or  Causes. 

A  plaintiff  cannot  In  one  action  assert  an 
independent  liability  of  a  eorporatioD  in  one 
connt,  an  Independent  liability  of  the  individual 
directors  of  the  corporation  in  ancttier  count, 
•nd  the  liability  of  both  the  corporation  and  the 
individual  directors  in  a  third  count. 

[E^.  Note.— For  other  cases,  see  Action,  Dee. 
Dig.  I  42.*] 

2.  Plea  Di  NO  ({  193*)  —  Devurxxk— Misjom- 
OEB  OF  Causes. 

A  misjoinder  of  counts  affords  canse  for  a 
general  demnrrer  to  the  declaration. 

I  Ed.  Note,— For  other  cases,  see  Pleading, 
Cent.  Dig.  <  433;  Dec.  Dig.  I  193.*j 

(Syllabus  by  the  Court) 

Action  by  J.  Byard  Marter  against  the 
Henry  Sanchei  Company  and  others.  De- 
murrer to  declaration  sustained'. 

Argued  June  term,  1908,  before  GUM- 
UERB,  a  J.,  and  TRENCHARD  and  MIN- 
TUUN,  JJ. 

Cyma  D.  Marter  and  Samuel  H.  Rich- 
ards, for  plaintiff.  William  M.  Seufert,  for 
defendaota 

TRENCHARD,  X  The  plaintiff  In  this 
action  sues  the  Henry  Sanchez  Company, 
Henry  Sanchez,  and  Gumerslndo  Sanchea. 
The  action  is  brought  upon  a  promissory 
note  for  fl,000,  made  by  one  of  the  defend- 
ants, the  Henry  Sanchez  Company,  a  cor- 
poration of  this  state,  to  the  plaintiff.  The 
first  connt  of  the  declaration  charges  the 
company  alone  with  liability.     The  second 


connt  avers  that  the  company  was  dissolved 
under  the  corporation  act  of  this  state ;  that 
the  two  Individual  defendants  were  direct- 
ors of  the  company,  and  became  trustees 
for  the  creditors  under  the  statute;  that 
they  have  corporate  assets  of  the  company 
in  their  hands  sufficient  to  pay  all  outstand- 
ing liabllitlea  of  the  company.  On  these 
facts  the  second  count  seeks  to  recover 
against  these  two  directors  alone.  The  dec- 
laration also  contains  common  counts,  under 
which  the  plaintiff  seeks  to  hold  all  three 
defendants.  The  defendant  Gumerslndo  San- 
chez demurs  upon  the  ground,  among  others, 
that  the  three  counts  or  causes  of  actlcm  are 
Improperly  joined. 

We  think  the  demurrer  should  be  sustain- 
ed. The  plaintiff  cannot  in  one  action  assert 
an  independent  liability  of  the  corporation 
In  one  count,  an  Independent  liability  of  the 
Individual  directors  of  the  corporation  In  an- 
other, and  the  liability  of  both  the  corpora- 
tion and  the  Individual  directors  in  a  third 
count.  Dunn  v.  Pennsylvania  R.  R.  Co.,  67 
N.  J.  Law,  377,  51  Atl.  465.  He  may,  under 
the  authority  of  section  65  of  "An  act  con- 
cerning corporations"  (P.  L.  1896,  p.  295), 
sue  all  of  the  directors  by  the  name  of  the 
corporation,  or  In  their  own  names  or  In- 
dividual capacities,  or  he  may,  under  the 
authority  of  section  92  of  the  act  (P.  h.  1896, 
p.  306),  sue  any  one  or  more  of  the  directors. 
He  cannot,  however,  join  all  of  them  In  one 
count  (either  In  the  name  of  the  corporation 
or  In  their  own  names),  and  only  some  of 
them  in  another.  Such  misjoinder  of  counts 
affords  cause  for  a  general  demurrer  to  the 
declaration.  1  Chit  PI.  202,  205,  666;  2 
Saund.  117b;  Drummond  v.  Dorant  4  T. 
R.  360;  Dunn  v.  Pennsylvania  R.  R.  Co.,  67 
N,  J.  Law,  377,  Bl  AU.  465. 

The  demurrer  will  be  sustained. 


(77  N.  J.  Hi} 

WILIiODGHBY  t.  ERIE  R.  CO. 

(Supreme  Court  of  New  Jersey.    Nov.  9,  1908.) 

1.  Railboaos  (i  848*)— AcciOERT  at  Cbobs- 

INO. 

Held  that,  by  the  clear  weight  of  evidence 
In  thia  case,  the  plaintiff  contributed  to  the  ac- 
cident by  his  negligence. 

[Ed.  Note. — For  other  cases,  see  RailroadsL 
Cent  Dig.  H  1144-1149;   Dec  Dig.  <  34a*] 

2.  Railboads  ({  830*)— AcciosNT  AT  Gsoaa- 

IHO. 

The  raising  of  the  safety  gates  across  the 
highway  at  a  railroad  crossing  will  not  excuse 
a  person  intending  to  cross  the  tracks  from  the 
duty  of  looking  and  listening. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  {  1072;   Dec.  Dig.  f  830.*] 

(Syllabus  by  the  Court) 

Action  by  Alfred  Willoughl>y  against  the 
Erie  Railroad  Company.  Verdict  for  plain- 
tiff.   Rule  to  show  cause  made  absolute. 

Argued  June  term,  1908,  before  RBBD, 
BERGBN,  and  YOORHBBS,  JJ. 
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John  Ii.  Johnson,  for  plaintiff.  Cortlandt 
&  Wayne  Parker,  for  defendant 

VOORHBES,  J.  The  plaintiff,  the  driver 
■of  a  brewery  wagon.  In  crossing  the  Erie 
Railroad  at  Bloomfleld  avenue  in  the  city 
of  Passaic,  was  Injured  by  a  collision  with 
an  east-bound  train.  Plaintiff  was  attempt- 
ing to  cross  from  south  to  north.  The  rail- 
road tracks  are  constructed  through  the  mid- 
dle of  Main  avenue,  the  right  of  way  being 
about  45  feet  In  width,  and  are  fenced  In  on 
both  sides  with  a  fence  and  privet  hedge. 
On  the  south  side  of  the  right  of  way  Main 
avenue  is  60  feet  In  width,  and  has  two  trol- 
ley tracks  upon  it,  the  nearer  trolley  track 
being  about  14  feet  from  the  railroad. 
Bloomfleld  avenue  Is  50  feet  in  width.  West- 
erly 279.80  feet  from  Bloomfleld  crossing  Is 
the  Jefferson  street  crossing.  Thei  train 
which  did  the  damage  was  running  from 
west  to  east.  The  hedge  is  4i^  feet  high. 
The  brewery  wagon  driven  by  the  plaintiff 
was  of  suflicient  height  so  that  the  plaintiff 
sitting  upon  It  had  a  clear  view  over  the  top 
of  the  hedge.  It  was  claimed,  however,  that 
Ave  (5)  telegraph  poles  located  about  125  feet 
apart  parallel  with  the  right  of  way  obstruct- 
ed his  view  of  the  track.  Of  these  poles  the 
first,  5  Inches  in  diameter,  stood  30  feet  from 
Bloomfleld  avenue  crossing,  then  next  were 
two  other  5-lnch  poles,  then  an  18-Inch  and 
12-inch  pole.  The  wagon  had  stopped  about 
20  feet  away  from  the  gates,  which  were 
down  because  of  a  train  passing  to  the  west- 
ward. The  horses  were  standing  crosswise, 
diagonally  across  Main  street,  facing  toward 
the  gates. 

The  plaintiff  testified:  "I  looked  around 
and  couldn't  see  nothing,  and  I  started  driv- 
ing. The  gates  lifted  up,  and  I  looked 
around  and  couldn't  see  nothing.  I  started 
on  and  drove  my  horses  on,  and  when  I  got 
just  to  the  gate  I  looked  around  again  and 
couldn't  see  nothing.  When  I  drove  on  the 
track  I  looked  around  again.  Just  as  my 
horses  got  on  the  track  I  heard  a  shout,  and 
I  looked  around  and  saw  a  train  approach- 
ing through  a  cloud  of  smoke."  This  smoke 
came  from  the  train  which  had  Just  passed 
going  westward,  and  was  first  seen  by  the 
plaintiff  whoi  he  got  on  the  track.  The 
smoke  had  then  come  down.  He  did  not 
hear  any  whistle  or  bell.  On  cross-examina- 
tion he  said  that,  when  the  west-bound  train 
had  passed,  "T  looked  both  ways  and  I  list- 
ened, and  looked  up  the  track  and  couldn't 
see  nothing.  When  the  gates  lifted  up  I 
looked  around  again  and  couldn't  see  nothing, 
80  i  started  to  drive."  He  also  said  that  the 
gates  went  up  about  a  couple  of  seconds  aft- 
er the  west-bound  train  passed,  and  a  couple 
of  seconds  after  the  gates  went  up  he  started^ 
It  Is  not  disputed  that  the  locomotive  of  the 
west-bound  train  and  that  of  the  east-hound 
train  which  Inflicted  the  injury  passed  each 
other  at  about  the  Jefferson  street  crossing 


about  280  feet  distant  from  Bloomfleld  ave- 
nue. 

It  is  quite  evident  from  the  testimony  that 
a  train  could  be  seen  at  a  distance  of  700 
feet.  The  photographs  offered  also  demon- 
strated this  fact.  One  witness  says  he  saw 
two  wagons  waiting  at  the  gates,  one  on  each 
Bide  of  the  Bloomfleld  avenue  crossing,  and 
that  when  the  gates  went  up  both  wagons 
started  to  pass  over.  As  soon  as  he  opened 
the  gates  the  wagons  started  to  go  over. 
Another  witness,  the  driver  of  one  of  the 
wagons,  says  the  west-bound  train  wasn't 
quite  passed  before  the  gates  were  opened 
and  he  and  the  plaintiff  both  started  to  cross. 
A  woman  called  at  him  and  waved  her  hand, 
and  he  turned  and  saw  the  train  and  pulled 
bis  bprses  back,  while  the  plaintiff  whipped 
up  his  horses ;  that  they  both  started  before 
the  gates  were  completely  up.  Another  wit- 
ness saw  the  trains  pass  at  Jefferson  street, 
and  saw  the  plaintiff  coming  under  the  first 
gate.  The  end  of  the  west-bound  train  was 
clear  of  the  crossing  and  the  two  trains  were 
passing  each  other  at  Jefferson  street  An- 
other witness,  standing  on  the  west  side  of 
the  crossing  between  the  trolley  tracks  and 
the  railroad,  saw  the  train  coming  from  the 
depot  and  stepped  forward  to  stop  the  plain- 
tiff, but  his  horses  were  then  on  the  track. 
He  had  to  turn  bis  horses  somewhat,  and 
then  proceeded  across  when  the  gates  were 
nearly  up.  This  witness  says:  "I  stepped 
forward  to  stop  him.  At  the  same  time  he 
saw  the  train  himself  and  Idshed  his  horses." 
The  depot  referred  to  was  over  700  feet  from 
the  crossing.  These  witnesses,  were  all  pro- 
duced on  the  part  of  the  plaintiff. 

The  fact  that  about  the  time  of  the  rais- 
ing of  the  gates,  and  a  second  or  so  before 
the  plaintiff  turned  his  horses  in  preparation 
to  start  across  the  railroad,  the  east-bound 
trahi  had  atMut  reached  Jefferson  \  street 
crossing,  say  300  feet  away  (for  the  two 
trains  met  there).  Is  quite  conclusive'  upon 
the  point  that  before  the  plaintiff  had  pass- 
ed upon  the  track  and  while  yet  In  a  place 
of  safety  the,  east-bound  train  bad  approach- 
ed within  700  feet  of  the  crossing,  and  had 
come  well  within  his  line  of  vision  and  waS 
unobscured  by  smoke.  If  It  be  true  that  he 
looked  before  starting,  he  must  have  looked 
Ineffectually.  If  the  track  was  obscured  by 
smoke  when  he  looked  he  ought  to  have  wait- 
ed until  the  smoke  had  cleared  away.  His 
testimony  negatives  the  idea  that  there  was 
smoke  at  that  time,  for  plaintiff  says  he  did 
not  see  the  smoke  until  the  west-bound  train 
had  passed  and  he  had  gotten  upon  the 
tracks.  If  the  poles  interfered,  such  obstruc- 
tion was  easily  overcome.  A  slight  move- 
ment on  the  part  of  the  observer  would  have 
accomplished  it,  and  prudence  should  have 
dictated  to  the  plaintiff,  if  indeed  he  discov- 
ered that  he  conld  not  see  because  of  the 
poles,  to  take  a  different  standpoint  for  bis 
observation.    He,  however,  did  not  complain 


Digitized  by 


Google 


N.JO 


QUAGLIANA  v.  JERSEY  CITY,  H.  &  P.  ST.  RY.  00. 


43 


of  tbe  poles.    He  said  he  didn't  see  anything. 

The  Court  of  Errors,  In  Central  B.  E.  v. 
Smalley,  61  N.  J.  Law,  277,  39  Atl.  693,  has 
laid  down  the  rule  that  the  duty  of  a  travel- 
er In  crossing  a  railroad  to  look  and  listen 
must  be  performed  by  doing  those  things 
wbicta  will  make  its  performance  reasonably 
effectlTe.  Therefore  the  plaintiff,  with  a 
view  of  over  an  eighth  of  a  mile,  must  be 
held  to  have  contributed  to  the  accident  by 
proceeding  to  cross  without  observing  the 
approaching  train,  for  a  proper  observation 
must  have  revealed  it.  Diele  v.  Erie  B.  B., 
70  N.  J.  Law,  138,  56  Atl.  156;  Beeg  v,  N.  Y. 
S.  &  W.  B.  B.,  70  N.  J.  Law,  56,  56  Atl.  169 ; 
Winter  v.  N.  Y.  &  L.  B.  B.  B.,  66  N.  J.  Law, 
677,  50  Aa  339;  Van  Blper  v.  N.  Y.  S.  & 
W.  B.  B.,  71  N.  J.  Law,  345,  59  AtL  26. 

QThe  raising  of  the  gates  -did  not  excuse 
him  from  exercising  this  caution,  for  it  has 
been  held  that  the  neglect  to  give  warning 
by  a  railroad  of  the  approach  of  a  train  to 
a  highway  crossing,  when  even  so  gross  as 
to  amount  to  a  declaration  that  the  way  is 
safe  for  travelers,  does  not  absolve  a  person 
about  to  cross  the  tracks  from  the  duty  of 
making  an  independent  observation.  Swan- 
son  V.  Central  B.  B.  Co.  (Ct  Err.  &  App.)  63 
N.  J.  Law,  603,  44  Atl.  852.  The  clear  weight 
of  evidence  is  that  the  view  was  unobstruct- 
ed, and  that  the  plaintiff  contributed  to  the 
accident  by  his  negligence. 

The  defendant's  counsel  requested  the  court 
to  charge  the  Jury  that  if  they  find  that  the 
plaintiff's  negligence  Id  shown  by  a  prepond- 
erance of  the  evidence  they  need  go  no  fur- 
ther and  a  verdict  should  be  found  for  the 
defendant,  provided  that  negligence  contribu- 
ted to  the  accident.  This  the  court  refused 
to  do.  It  was  a  sound  proposition  of  law, 
and  should  have  been  charged. 

The  rule  will  be  made  {Ibsolute,  and  a  ve- 
nire de  novo  awarded. 

(77  N.  3.  L.  Ml) 

QUAGLIANA  y.  JERSEY  CITY,  H.  &  P.  ST. 

BY.  CO. 
(Supreme  Court  of  New  Jersey.    Nov.  9,  1908.) 

1.  CASKIERS    (I    318*)— INJTTEIES    TO    Fabsen- 
OEK. 

The  first  reason  relied  upon  in  this  case  for 
new  trial  ia  that  the  verdict  was  against  tbe 
weifcbt  of  the  evidence,  and  was  not  sustained 
in  point  of  fact. 

fM.  Note.— For  other  cases,  see  Carriers, 
Dec.  EHg.  i  318.*] 

2.  New  Tbiai,  (|  96*)— Absence  of  Witness. 

A  new  trial  will  not  be  granted  on  accoant 
of  surprise  in  the  absence  of  a  witness,  where 
reasonable  diligence  was  not  used  by  the  ap- 
plicant to  procure  his  attendance,  and  where  his 
al>8ence  was  not  due  to  the  improper  conduct  of 
the  prevailing  party. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §  192;  Dec.  Dig.  {  96.*] 

(Syllabus  by  the  Court.) 

Action  by  Olachino  Quagllana  against  the 
Jersey  City,  Hoboken  &  Paterson  Street  Rail- 


way Company.    Verdict  for  defendant    Bale 
to  show  cause  discharged. 

Argued  June  term,  1908,  before  GUM- 
MERE,  C.  J.,  and  TRENCHARD  and  MIN- 
TURN,  JJ.  .,  , 

Vredenburgh,  Wall  &  Carey,  for  plaintiff. 
Leonard  J.  Tynan  and  Howard  MacSherry, 
for  defendant 

TRENCHARD,  J.  This  action  was  brought 
by  the  plaintiff  to  recover  compensation  for 
injuries  to  his  foot  alleged  to  have  been 
caused  by  reason  of  his  being  thrown  from 
and  run  over  by  a  trolley  car  of  the  defend- 
ant company  as  he  was  attempting  to  board 
the  car.  The  trial  at  the  Essex  circuit  re- 
sulted in  a  verdict  for  the  defendant  The 
plaintiff  was  allowed  this  rule  to  show  cause 
why  tbe  verdict  should  not  be  set  aside. 

The  first  contention  of  the  plaintiff  is  that 
the  verdict  was  contrary  to  the  weight  of  the 
evidence.  There  is  no  merit  in  this  conten- 
tion. The  story  of  the  plaintiff,  that  the  car 
had  come  to  a  standstill,  and,  as  he  was  in 
the  act  of  boarding  It  the  car  suddenly  start- 
ed forward,  is  corroborated  by  only  one  wit- 
ness. On  the  other  nand,  the  contention  of 
the  defendant  company  Is  that  the  car  in 
question  was  bound  south  toward  Hoboken, 
and  on  approaching  a  junction  it  stopped  25 
or  30  feet  north  of  tbe  same  in  compliance 
with  the  rule  requiring  cars  to  stop  before 
crossing  Intersecting  tracks;  that  this  stop 
was  only  momentary;  that  the  car  started 
up  again,  and  then  a  large  crowd  of  Italians 
and  others,  of  whom  the  plaintiff  was  one, 
who  were  standing  on  the  south  side  of  the. 
junction,  rushed  towards  the  car,  and  that 
the  plaintiff,  who  was  among  them.  In  at- 
tempting to  board  the  moving  car  when  It 
was  partly  across  the  intersecting  tracks.  In 
some  way  fell,  and  either  bis  foot  was  In- 
jured by  the  car  wheel,  or  caught  in  some 
part  of  the  intersecting  tracks,  and  was  so 
injured  that  It  became  necessary  to  amputate 
It  This  account  of  the  accident  as  given 
by  the  defendant  company,  is  corroborated 
by  several  witnesses.  The  verdict  was  there- 
fore not  contrary  to  the  weight  of  the  evi- 
dence. 

Tbe  next  contention  of  the  plaintiff  is  that 
one  Bagley,  a  material  witness  for  the  plain- 
tiff, was  influenced  by  tbe  defendant  to  ab- 
sent himself  from  the  trial,  and  that  his  at>- 
sence  justifies  this  court  in  granting  a  new 
trial.  Misconduct  of  the  prevailing  party  or 
his  attorney  in  inducing  a  witness  to  absent 
himself  from  tbe  trial  Is  ground  for  a  new 
trtaL  Carey  v.  King,  6  Ga.  75;  Barron  v. 
Jackson,  40  N.  H.  365 ;  Crafts  v.  Union  Mut 
F.  Ins.  Co.,  36  N.  H.  44.  But  the  miscon- 
duct must  be  clearly '  established.  Marsh  v. 
Monckton,  1  Tryw.  &  G.  34.  The  affidavits 
in  this  case,  taken  in  pursuance  of  the  rule, 
do  not  disclose  misconduct  upon  the  part  of 
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the  defendant  or  Its  Attorney.  It  appears 
tbat  both  sides  desired  to  use  Bagley  as  a 
witness.  He  was  subpoenaed  by  tbe  defend- 
ant, but  not  by  the  plaintiff.  When  he  ap- 
peared at  the  oflSce  of  the  attorney  of  the 
defendant  at  about  10  o'clock  In  the  morning 
of  the  day  of  trial  he  was  Intoxicated,  and 
because  of  bis  condition  was  informed  tbat 
he  was  not  needed  that  day,  but  was  request- 
ed to  be  in  court  the  next  following  morning. 
The  plaintiff  voluntarily  moved  his  case  not- 
withstanding the  absence  of  the  witness.  The 
action  upon  the  part  of  the  defendant's  at- 
torney in  excusing  the  witness  was,  we  think. 
In  good  faith  and  evinces  no  misconduct  on 
his  part  The  controlling  reason  why  the 
plaintiff  did  not  have  the  benefit  of  Bagley's 
testimony  was  tbat  he  had  neglected  to  sub- 
poena him.  A  new  trial  will  not  be  granted 
because  of  the  absence  of  a  witness  due  to 
the  negligence  of  the  applicant  Sherrard  v. 
Olden,  6  N.  J.  Law,  344 ;   29  Cyc.  872. 

Let  the  rule  to  show  cause  be  discharged, 
with  costs. 


(n  N.  J.  L.  6t) 

STURM  y.  HUCK. 
(Snpreme  Court  of  New  Jersey.    Nor.  9,  1908.) 

1.  Landlord  and  Tenant  (§  124*)— Lease  or 
Bedbocm. 

A  lease  of  a  bedroom  dees  not  carry  with 
it  as  a  necessary  incident,  a  right  to  a  supply 
of  water. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Dec.  Dig.  S  124.*] 

2.  Licenses  (!  44*)— Revocation. 

Where  a  landlord  demises  a  bedroom,  and 
permits  the  tenant  to  obtain  water  from  other 
rooms  In  the  house,-  such  permission  is  a  mere 
revocable  license,  and  vests  no  legal  right 

[Eld.  Note. — For  other  cases,  see  Licenses, 
Cent  Dig.  {  88;   Dec.  Dig.  {  44.*] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  of  Hoboken. 

Action  by  Wendelln  Sturm  against  William 
Hnck.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

Argued  June  term,  1908,  before  GARRI- 
SON, SWATZE,  and  PARKER,  JJ. 

John  Griffin,  for  appellant  Frederick  Dief- 
feubach,  Jr.,  for  appellee 

SWAYZE,  J.  The  plaintiff  waS  tenant  Of 
the  defendant,  under  a  lease  which  described 
the  premises  demised  as  "all  the  front  bed- 
room on  the  top  floor  of  the  house  known  aa 
No.  Ill  Zabriskle  street,  In  said  dty  of  Jer- 
sey City,  and  the  shop  In  the  rear  of  said 
house."  It  was  proved  at  the  trial,  over  the 
defendant's  objection,  that  at  the  beginning 
of  the  tenancy,  and  for  several  years  there- 
after, the  plaintiff  used  to  go  into  other 
rooms  of  111  Zabriskle  street,  and  take  water 
from  them  Into  the  room  described  in  the 
lease;    and  tbat  after  October  2^  1907,  the 


defendant  refused  to  allow  the  plaintiff  to 
obtain  water  as  before.  The  trial  Judge  con- 
ceived that  this  constituted  an  unlawful  In- 
terference with  the  plaintiff's  rights  In  the 
bedroom,  and  gave  Judgment  In  his  favor. 
The  lease  makes  no  mention  of  appurtenan- 
ces, but  we  think  the  case  need  not  be  rest- 
ed on  that  fact  We  know  of  no  rule  of  law 
that  obliges  a  landlord,  in  the  absence  of  ex- 
press agreement  to  supply  water  to  tenants. 
The  precise  question  has  arisen  in  Massa- 
chusetts and  Rhode  Island,  and  been  decided 
adversely  to  the  tenant.  Lelghton  v.  Rlcker, 
178  Mass.  504,  64  N.  E.  254;  Sheldon  v.  Ham- 
ilton, 22  R.  L  236,  47  Atl.  816,  84  Am.  St 
Rep.  839. 

A  somewhat  similar  question  was  before 
our  court  of  chancery  In  Ollphant  ▼.  Rich- 
man,  67  N.  J.  Eq.  280,  69  Atl.  24L  In  that 
case  the  lease  was  of  a  lot  at  the  edge  of  a 
mill  pond,  with  the  privilege  of  building  and 
maintaining  an  Icehouse  thereon,  which  was 
to  be  used  for  no  other  purpose  than  an  Ice- 
house. It  was  the  custom  of  the  lessee,  for 
several  years,  to  fill  the  house  from  the  les- 
sor's pond.  It  was  held  tbat  the  taking  of 
the  Ice  amounted  to  no  more  than  a  license; 
and  the  lessee  was  enjoined  from  the  cutting 
and  removing  It  In  the  present  case,  the 
plaintiff  argues  that  water  Is  so  essential  to 
the  use  of  a  bedroom  that  the  right  to  take  it 
passes  as  a  necessary  Incident,  and  cites  Hill 
V.  Schultz,  40  N.  J.  Eq.  164,  as  authority;  but 
in  tbat  case  It  was  held  that  the  right  to  have 
a  platform  retained  in  a  horizontal  position 
on  the  street  to  enable  customers  to  approach 
a  show  window  was  not  a  necessary  incident 
to  the  use  of  the  demised  premises. 

A  supply  of  water  to  a  bedroom  Is  no 
more  necessary  than  a  supply  for  a  dwelling 
bouse,  or  than  heat,  light  furniture,  or  bed- 
ding; all  alike  are  commodities,  with  which 
the  tenant  must  supply  himself  in  the  absence 
of  an  agreement  to  the  contrary  with  his 
landlord. 

The  fact  that  the  plaintiff  was  allowed  for 
some  years  to  obtain  water  from  other  rooms 
in  the  house,  being  at  best  a  mere  license  and 
so  indefinite  in  character  that  It  would  be  im- 
possible to  determine  Its  precise  extent  Iit- 
vcsted  the  tenant  with  no  legal  right. 

Let  the  Judgment  be  reversed,  and  the  reo 
ord  remitted  for  a  new  trlaL 

(n  N.  J.  L.  IM) 
WALLACE  V.  HAINES. 
(Supreme  Court  of  New  Jersey.    Nov.  9,  1908.) 
Mabteb  and  Servant  ({  219*)  —  Injubt  to 
Sebvant— AssrruFTioN  or  Risk. 

A  drum,  part  of  a  laundry  mangle,  was 
revolving  rapidly  towards  a  rigid  rod  which 
extended  acroes  the  machine  parallel  with,  and 
about  one  inch  from,  the  drum.  The  plaintiff 
was  employed  as  a  laundress,  In  which  service 
it  was  her  duty  to  see  that  the  machine  was 
supplied  with  the  materials  to  be  laundried. 
The  drnm  was  carrying  a  fabric  towards  the 
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rod,  between  which  and  the  dram  it  wai  pam- 
Ing,  and  the  plaintiff  placed  her  hand  upon  th« 
drum  in  trying  to  remove  a  fold  in  the  fabric, 
^e  rapid  motion  of  the  drum  carried  plaintifTs 
liand  to  and  under  the  rod,  causing  the  injury 
for  which  suit  wa«  broaght.  The  machine  was 
not  defective,  and  the  plaintiff,  having  worked 
with  mangles  of  similar  character,  was  familiar 
with  the  construction  and  operation  of  the  ma- 
chine causing  the  injury.  Held,  that  the  danger 
of  having  her  hand  drawn  nnder  the  rod,  if  she 
pat  it  on  the  revolving  dmm,  was  an  obvious 
one,  the  ride  of  which  plaintiff  had  assumed. 

(Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  616;  Dec  Dig.  f  219.*] 

(Syllabus  by  the  Court) 

Error  to  Clrctilt  Court,  Atlantic  County. 

Action  by  Anna  C.  Wallace  against  Newton 
Haine&  Judgment  for  plaintiff,  and  defend- 
ant brli^^  error.    Reversed. 

Argued  June  term,  1908,  before  REED, 
BERGEN,  and  VOORHEES,  JJ. 

C.  L.  Cole,  for  plaintiff  In  error.  J.  J. 
Crandall,  (or  defendant  in  error. 

BERGEN,  J.  At  the  Close  of  the  plaintiffs 
case  It  appeared  tbat  she,  while  In  the  em- 
ploy of  defendant  as  laundress,  was  Injured 
by  a  mangle,  which  Is  a  machine  used  in  the 
work  she  was  employed  to  do ;  that  the  parts 
of  tbe  machine  causing  the  injury  were  a  re- 
volving heated  drum,  and  a  small  rigid  metal 
rod  extending  from  one  side  of  the  mangle  to 
tbe  other  parallel  with,  and  about  one  Inch 
from,  the  drum;  and  that  tbe  injury  was 
caused  because,  in  trying  to  straighten  a  fold 
in  the  fabric  which  was  being  carried  on  tbe 
drum,  ber  band  was  caught  between  the 
drum  and  rod,  and  so  seriously  burned  as  to 
require  Its  amputation.  There  was  no  evi- 
dence that  the  machine  was  defective;  for, 
although  there  was  some  evidence  that  the 
rod  was  not  equally  distant  along  it^  whole 
iisngth  from  tbe  drum,  that  evidence  was  on 
plaintiff's  motion  stricken  oat,  and  all  that 
remained  to  go  to  tbe  Jury  was  the  fact  tbat  > 
with  a  dnun  rapidly  revolving  towards  a 
metal  rod.  with  but  tbe  space  of  an  inch  be- 
tween the  drum  and  rod,  tbe  plaintiff  put 
her  Iiand  on  the  drum  to  remove  a  fold  in  the 
fabric  which  was  being  carried  on  it  between 
the  drum  and  rod,  and  tbat  in  so  doing  her 
hand  was  carried  with  the  drum  and  caught 
tetween  it  and  the  rod.  We  are  of  opinion 
tbat  such  a  result  was  the  obvious  conse- 
quence of  her  act,  and  that  the  case  falls  di- 
rectly within  the  rule  laid  down  by  the  Court 
of  Errors  and  Appeals  in  Mlka  v.  Passaic 
Print  Works  (recently  decided)  70  Atl.  327, 
and  the  refusal  to  grant  tbe  motion  for  a 
nonsuit  made  by  the  defendant  at  the  close 
-of  plaintiffs  case  was  an  error  which  re- 
quires the  rcTersal  of  this  Judgment  Tbe 
cbarge  to  the  jury  discloses  that  tliere  was 
no  disputed  question  of  fact  submitted.  Cer- 
tain legal  principles  were  stated,  which  If  ap- 
plied to  the  imdisputed  facts  entitled  the  de- 
fendant to  a  favorable  direction. 


The  Judgment  is  reversed,  and  a  venire  de 
novo  ordered. 

For  damages  suffered  by  him  as  the  result 
of  the  Injuries  to  his  wife,  the  husband  of 
tbe  plaintiff,  Campbell  Wallace,  brought  his 
suit  and  recovered  a  Judgment  against  this 
defendant,  which  was  removed  to  this  court 
by  a  writ  of  error,  and,  as  his  right  to  re- 
cover rested  upon  tbe  same  facts,  the  cases 
were  argued  together.  We  have  determined 
tbat  tbe  proofs  did  not  support  the  Judgment 
In  favor  of  the  wife,  and  the  conclusion  in 
tbat  case  controls  the  result  in  the  action 
brought  by  tbe  husband. 

Tbe  Judgment  In  .that  case  is  also  revers- 
ed, and  a  venire  de  novo  ordered. 


(77  N,  J.  I*  UO) 
ALCOTT  V.  PUBLIC  SERVICE  CORPORA- 
TION  OP   NEW   JERSEY. 
(Supreme  Court  of  New  Jersey.    Nov.  16,  1908.) 

Street  RArLsoADS  (J  86*)— Iwjubt  to  Tbav- 

EXBB— Evidence. 

The  fact  that  plaintiff's  wagon  wheel  caught 
in.a  switcn  device,  whereby  plaintiff  was  thrown 
and  injured,  will  not  ipso  facto  furnish  the 
basis  for  a  verdict  against  defendant,  where 
the  latter  presented  uncontradicted  exculpatory 
proof  that  the  switch  was  of  standard  pattern 
and  in  general  use,  and  that  it  was  properly 
laid  and  inspected. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  i  185 ;   Dec.  Dig.  {  86.*] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Camden  County. 

Action  by  Charles  M.  Alcott  against  the 
Public  Service  Corporation  of  New  Jersey. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     Reversed. 

Argued  June  term,  1908,  before  the  CHIEF 
JUSTICE  and  TRENCHARD  and  MIN- 
TURN,  JJ. 

E.  A.  Armstrong,  for  plaintiff  in  error. 
John  W.  Weacott,  for  defendant  in  error, 

MINTURN.  J.  The  plaintiff  was  driving 
a  loaded  wagon  on  Broadway,  between  Wal- 
nut and  Newton  avenues.  In  Camden,  in  Ap" 
rll,  1906.  He  had  frequently  driven  over  the 
same  route,  and  was  familiar  with  the  lo- 
cality. Upon  this  occasion,  as  he  approached 
a  cross-over,  used  by  defendant  company  as 
part  of  its  track  system  to  switch  cars  to  an 
adjoining  track,  he  turned  to  tbe  right  with 
the  view  of  leaving  the  track  for  tbe  pur- 
pose of  passing  a  team  abead  of  him.  In- 
stead of  leaving  the  track,  however,  his 
wheels  skidded  or  slid  along  the  track  until 
one  of  the  wheels  came  in  contact  with  what 
is  called  "the  mate"  in  the  switching  device, 
at  which  point  the  wheel  became  locked  and 
the  wagon  suddenly  stopped,  throwing  the 
plaintiff  from  his  seat,  causing  him  tbe  inju- 
ries which  form  the  basis  of  this  suit 

The  writ  of  error  is  directed  mainly  to 
the  exceptions  to  the  refusal  of  tbe  court  to 


*For  otber  casta  see  same  topto  and  aeetlon  NUHBBR  la  Dec.  ft  Am.  Digs.  UCT  to  date,  U  Reporter  Indexes 


Digitized  by 


i^oogle 


46 


71  ATLANTIC  BBPOBTER. 


(N.J. 


nonsuit  and  to  direct  a  verdict,  substantially 
upon  the  grounds  that  no  act  of  negligence, 
and  no  omission  of  legal  duty  by  defendant, 
had  been  shown  upon  which  a  verdict  against 
It  could  be  predicated.  The  various  assign- 
ments of  error,  as  well  as  defendant's  re>- 
quests  to  charge,  are  based  upon  this  concep- 
tion of  the  absence  of  legal  liability  upon  de- 
fendant's part  as  a  tort  feasor.  To  support 
this  contention,  upon  the  motion  to  direct  a 
verdict,  the  record  shows  that  the  switch  in 
question  was  of  Btaddard  make,  was  common- 
ly used  in  street  railway  traffic,  bad  been 
properly  Installed,  and  that  It  was  dally 
Inspected  by  competent  employes.  It  further- 
more appeared  that  It  was  in  good  order 
upon  the  day  of  the  accident,  and  also  upon 
the  day  before,  and  the  day  after  the  acci- 
dent. In  view  of  this  status,  the  utmost 
that  can  be  claimed  In  favor  of  the  plaintiff's 
right  of  action  is  that  the  doctrine  of  res  Ipso 
loquitur  required  the  defendant  to  exculpate 
Itself  by  furnishing  proof  of  the  performance 
of  Its  legal  duty,  which  proof  would  be  tanta- 
mount to  negativing  the  existence  of  action- 
able negligence.  Bahr  v.  Lombard,  53  N.  J. 
Law,  233,  21  AtL  190,  23  Ati.  167;  Collins 
v.  W.  J.  Express  Co.  (N.  J.  Err.  &  App.)  70 
Atl.  344.  Such  uncontradicted  proof  having 
been  offered  in  this  case,  we  are  unable  to 
perceive  that  any  element  of  negligence  ex- 
isted upon  which  the  verdict  can  be  legally 
predicated  or  supported;  and  a  verdict 
should,  therefore,  "have  been  directed  for  the 
defendant.  Bobbink  v.  Brie  B.  B.  Co.  (N.  J. 
Err.  &  App.)  69  Atl.  204. 

Tbe  judgment  of  the  circuit  court  is  re- 
versed. 


(77  N.  J.  U  187) 

KABL  ▼.  DIAMOND. 
(Supreme  Court  of  New  Jersey.  Nov.  9,  1908.) 
New  Tmai  (8  127*)— WAivra  of  Objections. 
The  application  for,  and  acceptance  of,  a 
rule  to  show  cause  whr  a  new  trial  should  not 
be  allowed  by  one  holding  a  bill  of  exceptions  is 
a  waiver  o^  all  exertions  not  exprefMly  re- 
served. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
(3ent  Dig.  {  256;   Doc.  Wg.  i  127.  •] 

(Syllabus  by  the  Cteurt.) 

Error  to  Circuit  Court,  Passaic  County. 

Action  by  John  Karl  against  Elvlna  F.  Dia- 
mond. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Argued  June  term,  1008,  before  BBED, 
BEBGEN,  and  VOOBHEBS,  JJ. 

Lewis  A.  Allen  and  Andrew  Foulds,  Jr.,  for 
plalntltr  in  error.  Louis  A  Cowley>  for  de- 
fendant in  error. 

BEBOEN,  J.  This  action  was  brought  to 
recover  a  debt  claimed  by  tbe  plaintiff  to  be 
due  to  him  from  the  defendant  for  furnish- 
ing materials  and  labor  necessary  to  "erect 


and  finish,  the  plumbing,  tinning,  gas  and 
water  piping  and  hot  water  heating"  In  a 
building  of  tbe  defendant,  which  debt  it  was 
averred  In  the  pleadings  was,  by  virtue  of 
our  mechanic's  Hen  law,  a  lien  on  tbe  build- 
ing. The  declaration,  after  setting  out  tbe 
special  contract  and  the  common  counts, 
avers  In  due  form  that  tbe  debt  was  a  lien 
on  the  building  and  lands  therein  described. 
Tbe  plea  was  general  Issue  only.  The  rec- 
ord shows  that,  after  verdict,  a  rule  to  show 
cause  why  a  new  trial  should  not  be  granted 
was  allowed  on  the  application  of  the  de- 
fendant, without  the  reservation  of  exceptions 
taken,  and  after  bearing  this  rule  was  dis- 
charged. 

Section  214  of  the  practice  act  (Act  April 
14,  1903  [P.  L.  p.  503])  declares  that,  if  the 
party  holding  a  bill  of  exceptions  applies  for 
a  rule  to  show  cause  why  a  new  trial  should 
not  be  granted,  the  granting  thereof  shall 
be  a  waiver  of  his  bill  of  exceptions  except 
on  points  expressly  reserved  in  said  rule. 
On  this  argument,  upon  due  notice,  plaintiff 
moved  to  strike  out  all  the  assignments  of 
error  which  were  founded  upon  the  bills  of 
exception  taken  by  the  defendant.  There 
can  be  no  doubt  of  the  propriety  of  this  mo- 
tion, and  it  should  be  allowed,  because  tbe 
defendant  in  applying  for  and  accepting  a 
rule  to  show  cause  why  a  new  trial  should 
not  be  granted  is  declared  by  the  statute  t» 
have  waived  bis  bill  of  exception,  and  the  on- 
ly assignment  based  upon  the  record  Is  'that 
the  declaration  is  not  sufficient  In  law  to  sus- 
tain the  action  of  the  plaintiff.  We  think 
that  the  declaration  Is  sufficient,  and  plain- 
tiff In  error  has  presented  no  argument  in 
his  brief  in  support  of  a  contrary  view. 

The  Judgment  below  is  affirmed,  with  costs. 

^^'°"°'  (77  N.  J.  u  my 

TOWN  OF  UNION  IN  HUDSON  (30UNTT 

T.  HUDSON  COUNTY  BOABD 

OF  TAXATION. 

(Supreme  Court  of  New  Jersey.    Nov.  20,  1908.y 

Taxation  (t  493*)— County  Boabd— Altbba- 
xioN  OF  Assesbuent— Cebtiobabi. 

The  action  of  the  county  board  of  taxation 
in  increasing  or  decreasing  the  assessed  value- 
of  property,  which  in  their  judgment  is  not 
truly  valued,  as  authorized  by  the  statute  of 
1906  (P.  L.  p.  210),  is  not  reviewable  on  cer- 
tiorari unless  the  board  violates  some  legal 
principle  in  adjusting  tbe  value  of  real  estate 
subject  to  taxation. 

[Ed.  Note. — For  other  cases,  see  Taxation. 
Cent,  Dig.  S  879;    Dec  Dig.  i  493.»] 

^Syllabus  by  the  Court) 

Application  by  tbe  Town  of  Union  for  a 
writ  of  certiorari  to  tbe  Hudson  County 
Board  Of  Taxation.    Writ  denied. 

Argued  June  tentf,  1908,  before  BiBBD, 
BEBGEN,  and  MINTUBN,  JJ. 

J.  Emll  Walscheid,  for  prosecutor.  Wil- 
liam D.  Edwards,  for  defendant. 
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BBRGETN,  J.  The  prosecutor,  as  one  of 
the  taxing  districts  of  the  county  of  Hudson, 
applies  for  a  writ  of  certiorari  to  review  the 
proceedings  of  the  Hudson  county  board  of 
taxation  fixing  the  quota  of  taxes  to  be 
raised  by  the  prosecutor.  The  principal  rea- 
son urged  for  the  allowance  of  the  writ  Is 
that  the  relator  Increased  the  valuations  of 
real  estate,  as  contained  In  the  duplicate  of 
ratables  of  the -town  of  Union,  to  the  extent 
of  5  per  cent.,  but  made  no  change  In  the 
assessments  against  personal  property.  The 
record  sought  to  be  reviewed  discloses  that 
the  county  board  of  taxation,  by  resolution, 
declared  that  the  value  of  the  real  estate  as 
assessed  in  the  duplicate  to  certain  owners 
therein  named  was  "relatively  less  than  the 
value  of  the  other  property  In  the  county," 
and  the  assessor  was  directed  to  amend  his 
duplicate  by  increasing  the  taxable  valuation 
to  the  extent  indicated  by  the  county  board. 
It  further  appears  that,  having  adjusted  the 
relative  values  of  all  of  the  real  estate,  it 
then  determined  that  Its  true  value  was  5 
per  cent  less  than  It  should  be,  and,  by  res- 
olution, required  the  assessor  to  add  that  per- 
centage to  the  total  amount  of  the  real  es- 
tate 08  valued  and  assess  it  proportionately 
to  each  parcel  contained  In  the  duplicate. 
The  duty  of  the  county  board  of  taxation  Is 
declared  to  be  to  secure  the  taxation  of  all 
property  at  Its  true  value,  and  It  Is  given 
the  supervision  and  control  of  all  the  assess- 
ors and  other  officers  charged  with  the  duty 
of  the  assessment  of  taxes;  to  view  and  In- 
spect, as  far  as  possible,  the  various  assessed 
properties  In  the  dlCfeTent  taxing  districts 
In  their  respective  counties,  and  to  make 
revision  and  correction  after  such  view  and 
Inspection;  to  Increase  or  decrease  the  as- 
sessed value  of  any  property  not  truly  val- 
ued; and  to  add  to  the  duplicates  any  prop- 
wty  which  has  been  omitted,  "and  in  general 
to  do  and  perform  all  acts  and  things  neces- 
sary for  the  valuation  of  all  property  in  said 
county  equally  and  at  its  true  value,"  and 
it  is  also  charged  with  the  duty  of  reviewing 
taxes  on  appeal.  P.  L.  1906^  p.  210.  It  thus 
appears  that  under  the  statute  referred  to 
the  county  board  of  taxation  has  the  power 
to  correct  and  revise  the  value  of  all  taxable 
property,  and  to  require  the  respective  as- 
sessors to  amend  their  duplicates  or  lists  of 
taxable  property  so  that  they  conform  to 
the  values  fixed  by  the  board,  and  It  is  our 
opinion  tiiat,  unless  the  county  board  of  tax- 
ation violate  some  legal  principle  in  making 
the  assessments,  its  action  is  not  reviewable 
by  certiorari  on  the  application  of  a  taxing 
district  or  of  an  individual,  because  in  per- 
forming that  duty  they  are  merely  aiding  the 
assessors  in  arriving  at  the  true  value  of 
the  resi)ective  properties  in  the  taxing  dis- 
trict, and  a  mistake  in  valaation  is  only  an 
error  of  Judgment  which  each  taxpayer  may 
have  corrected  by  the  board  of  eqivilfzatlon 


of  taxes,  as  provided  In  tlie  act  establishing 
such  board  (P.  L.  1905,  p.  123),  section  3  of 
which  act  provides  tliat  if  upon  complaint 
of  any  taxing  district  it  shall  appear  that 
any  other  taxing  district  Is,  by  inequality  of 
valuation  or  otherwise,  avoiding  or  escaping 
its  fair  share  of  the  common  burden,  the 
board  shall  cause  investigation  to  be  made, 
and  shall  render  such  aid  and  assistance  as 
it  may  be  able  to  give  for  the  purpose  of  ar- 
riving at  a  fair  and  equitable  adjustment  of 
values,  and,  among  other  things,  it  has  the 
power,  if  It  shall  appear  that  the  assessment 
of  any  property  is  greater  than  the  true  val- 
ue thereof,  to  reduce  said  assessment  to  that 
amount 

In  the  case  under  consideration  we  find 
nothing  Illegal  In  the  principle  adopted,  and, 
If  the  result  produces  an  excessive  valuation 
in  any  instance,  the  property  owner  has  his 
appeal,  first  to  the  county  board,  and,  second, 
to  the  state  board.  The  statute  last  refer- 
red to  requires  the  state  board,  upon  appeal 
of  any  taxing  district  or  an  Individual,  to 
evidence  Its  determination  by  a  Judgment 
duly  signed  by  at  least  three  of  Its  members 
and  filed  with  its  clerk.  And  In  a  proper 
case  a  writ  may  be  applied  for  to  review 
that  Judgment 

We  find  nothing  in  the  present  case  which 
Justifies  the  allowance  of  the  writ  and  the 
application  for  it  Is  therefore  denied. 


Cn  N.  J.  U  207) 

In  i«  LANQ. 
(Sopreme  Coort  of  New  Jersey.    Nov.  9,  1908.) 

Cbiuinaz,  Law  ({  981*)— iHSANirr  AIrsb  Coit* 

vicnoN. 

Section  13  of  "An  act  concerning  the  com- 
mitment of  insane  persons  into  institutiona  for 
the  cure  and  treatment  of  the  insane  of  this 
state,  their  confinement  therein  and  their  sup- 
port while  BO  confined,"  provides  that  "if  any 
person  in  confinement  under  commitment  indict- 
ment or  sentence  or  under  any  other  process, 
sliall  appear  to  be  insane,"  a  judicial  inquiry 
shall  be  had,  and,  if  inflanity  be  found,  such 
person  shall  be  committed  to 'an  acylum  until 
restored  to  reason,  etc.  P.  L.  1900,  p.  722. 
Held  that,  in  the  case  of  one  convicted  of  mui^ 
der  in  the  first  degree  and  sentenced  to  death, 
the  statute  does  not  alter  the  common-law  rule 
Loat  to  prevent  the  execution  of  such  sentence 
the  insanity  must  be  of  such  character  as  to 
render  the  prisoner  incapable  of  nnderstandinc 
the  nature  of  the  proceedings  against  him,  and 
his  impending  fate  and  execution. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2497;    Dec.  Dig.  {  981.*] 

(Syllabus  by  the  Coort) 

Oertiorarl  to  Court  of  Common  Pleas,  Mid- 
dlesex County. 

In  the  matter  of  the  alleged  insanity  of 
Frederick  Lang.  Verdict  finding  him  sane, 
and  he  brings  certiorari.    Order  affirmed. 

Argued  June  term,  1908.  before  GARRI- 
SON, SWATZB,  and  PARKER,  JJ. 

Allan  H.  Strong,  for  prosecutor.  Oeorga 
Berdine,  opposed. 
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PARKER,  J.  The  present  proceeding  Is 
In  form  a  certiorari  directed  to  the  Honorable 
Theodore  B.  Booraem,  judge  of  the  court  of 
common  pleas  of  Middlesex  county,  and 
brings  up'  an  inquiry  had  before  him  pur- 
suant to  section  13  of  the  act  entitled  "An 
act  concerning  the  commitment  of  Insane  per- 
sons Into  Institutions  for  the  cure  and  treat- 
ment of  the  insane  In  this  state,  their  con- 
finement therein  and  their  support  while  so 
confined."    (P.  L.  1906,  pp.  715,  722). 

Frederick  Lang,  the  prisoner,  had  been 
convicted  In  the  Middlesex  oyer  of  murder  In 
the  first  degree,  and  was  confined  in  the  Mid- 
dlesex county  jail  under  sentence  of  death 
when  an  application  was  presented  by  the 
warden  of  said  jail,  pursuant  to  section  13 
already  referred  to,  alleging  that  the  prisoner 
was  Insane.  The  judge  thereupon  instituted 
an  Inquiry  and  proceeded  to  take  proofs  as 
to  the  insanity  of  the  prisoner  as  required 
by  the  act.  A  Jury  was  called  In,  evidence 
taken  In  open  court  in  the  presence  of  counsel 
for  the  prisoner,  and  the  jury,  having  been 
charged  by  the  qoutt  as  to  the  law,  returned 
a  verdict  that  the  prisoner  was  sane;  and 
thereupon  the  judge  made  an  order  reciting 
these  proceedings,  and  finding  and  determin- 
ing upon  the  said  verdict  and  pursuant  to  the 
statute  that  the  said  Frederick  Lang  was 
sane.  The  prosecutor's  claim  is  that  this 
order  was  Illegally  entered  because  the  test 
of  Insanity  laid  down  by  the  judge  in  his 
charge  to  the  Jury  was  erroneous.  This  is 
the  sole  ground  alleged-  for  setting  aside  the 
proceedings. 

Without  deciding  whether  certiorari  Is  the 
proper  form  of  review  for  a  proceeding  of 
this  kind,  or  whether  it  can  be  reviewed  at 
all,  we  have  thought  it  best,  in  view  of  the 
Importance  of  the  question  raised,  to  decide 
It  upon  Its  merits.  Stated  shortly,  the  ques- 
tion for  decision  Is  whether  under  the  circum- 
stances the  test  of  Insanity  Is  that  laid  down 
by  the  common  law,  or  whether  it  had  been 
modified  by  statute.  The  .Judge,  In  charging 
the  Jury,  laid  down  the  test  of  insanity  in 
the  following  language:  "If,  therefore,  a 
person  sentence'd  for  a  crime  Is  capable  of 
understanding  the  nature  and  object  of  the 
proceedings  going  on  against  him,  if  he  right- 
ly comprehends  his  own  condition  in  refer- 
ence to  such  proceedings  and  can  conduct  his 
defense  In  a  rational  manner,  he  is,  for  the 
purpose  of  undergoing  punishment,  deemed 
to  be  sane,  although  on  some  other  subjects 
his  mind  may  be  deranged  or  unsound.  If 
the  prisoner  has  not,  at  the  present  time, 
from  the  defects  of  his  faculties,  sufficient 
Intelligence  to  understand  the  nature  of  these 
proceedings  against  him,  and  his  Impending 
fate  and  execution,  the  jury  ought  to  find 
that  he  is  not  sane,  and  upon  such  finding  he 
may  be  ordered  to  be  kept  In  custody  until 
his  disability  la  removed."  The  Judge  also 
dealt  with  a  request  which  had  been  present- 
ed on  behalf  of  Lang,  as  follows:  "I  have 
been  requested  by  Mr.  Strong  to  charge  yoa 


as  follows :  'If  the  mental  condition  of  the 
defendant  is  such  as  would  have  made  it 
proper  that  he  should  be  committed  to  an 
Insane  asylum  in  case  he  had  not  been  con- 
victed or  accused  of  crime,  the  Jury  should 
find  that  he  is  insane.'  t  decline  to  charge 
you  to  that  effect,  as,  in  my  mind,  that  Is  not 
the  law  of  the  land.  A  man  may  be  Insane 
and  commit  a  crime  and  yet  know  the  differ- 
ence between  right  and  wrong.  He  may  be 
Insane  on  one  subject  and  commit  a  crime 
In  no  respect  connected  with  the  special  spe- 
cies of  insanity  that  he  is  afflicted  with.  So 
a  man  may  be  insane  after  trial  and  after 
Judgment  and  be  a  fit  subject  to  be  committed 
to  an  Insane  asylum,  yet,  if  his  sanity  be  only 
partial  and  be  be  able  to  comprehend,  as  I 
have  said,  the  situation,  and  know  the  nature 
of  the  proceedings  that  are  being  taken 
against  him,  and  can  understand  and  appre- 
ciate his  fate  and  intelligently  confer  with 
bis  counsel,  be  cannot  claim  immunity  from 
punishment"  To  the  portions  of  the  charge' 
above  quoted,  and  to  the  refusal  to  charge  as 
requested,  exceptions  were  duly  noted. 

Counsel  for  the  prosecutor  concedes  that 
the  portion  of  the  charge  above  quoted  and 
the  ruling  on  the  request  are  entirely  In  ac- 
cordance with  the  rules  of  the  common  law ; 
and  Indeed  this  Is  obvious.  4  Blackstone,  25 ; 
Freeman  v.  People,  4  Denlo  (N.  Y.)  9,  47  Am. 
Dec.  216.  It  is  argued,  however,  that  this 
common-law  test  has  been  changed  by  statute 
in  this  state,  and  this  on  two  grounds :  First, 
that  the  definition  of  insanity  contained  in 
the  lunatic  asylum  act  of  1847,  although  not 
embodied  in  the  act  of  1906,  is  still  in  forco 
and  should  be  applied  to  that  act;  secondly, 
that  as  the  act  of  1906  provides  for  the  first 
time  a  comprehensive  schedule  with  regard 
to  the  commitment  to  asylums  of  lunatics  of 
every  class,  criminal  or  otherwise,  including 
persons  In  confinement  and  under  sentence 
of  any  kind,  the  same  test  of  insanity  Is  nec- 
essarily applied  to  criminal  lunatics  under 
sentence  as  would  justify  the  commitment  to 
an  asylum  of  any  lawful  citizen,  either  for 
the  purpose  of  treatment,  and,  if  possible, 
cure,  or  to  Insure  the  public  safety.  We  have 
given  to  both  these  propositions  the  full  con- 
sideration that  the  importance  of  the  case 
demands,  and  find  ourselves  unable  to  sustain 
either  of  them.  The  last  section  of  the  luna- 
tic ^sylum  act  of  1847  (P.  L.  p.  29;  Nixon's 
Digest,  1868,  p.  522;  Revision  1877,  p.  007,  {  40) 
contains  the  following  definition  of  insanity: 
"The  terms  'lunatic'  'insane,'  as  used  In  this 
act,  Include  every  species  of  Insanity  and  ex- 
tend to  all  deranged  persons  and  to  all  of  un- 
sound minds  other  than  Idiots."  The  same 
section  is  re-enacted  In  the  act  of  1893,  which 
was  a  general  revision  of  the  lunatic  asylum 
act,  and  will  be  found  as  section  47  of  that 
act  (Gen.  St  1895,  p.  1989). 

It  win  be  observed,  however,  that  the  def- 
inition Is  restricted  to  the  acts  in  question, 
and  neither  act  applies  to  murderers  con- 
demned to  death.    Section  28  of  the  original 
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act  of  184T  (Nlxon'B  DIgeat,  p.  628)  correth 
ponds  In  many  features  to  section  13  of  tbe 
act  of  1906,  under  which  the  proceedings  how 
under  review  were  bad,  and  begins  as  fol- 
lows :  "If  any  person  In  confinement,  nnder 
Indictment,  or  under  sentence  of  Imprison- 
ment, or  for  want  of  ball  for  good  behavior, 
or  for  keeping  the  peace,  or  appearing  as  a 
witness,  or  in  consequence  of  any  summary 
conviction,  or  by  way  of  any  test,  or  under 
any  other  than  civil  process,  shall  appear  to 
be  Insane,  the  Judge  of  the  circuit  court  of 
the  county  where  he  Is  confined  shall  Institute 
a  careful  Investigation,"  etc.  So  that  at  the 
time  of  the  passage  of  this  act,  section  28 
extended  to  convicted  criminals  under  sen- 
tence of  Imprisonment,  but  not  to  those  under 
sentence  of  death.  The  clause  "or  under 
sentence  of  imprisonment,"  was  eliminated 
from  the  act  of  1847  in  the  next  year  (Act 
March  9,  1848  [P.  L.  p.  213] ;  Nix.  Dig.  529, 
pi.  72),  so  that  from  1848  down  to  1906  the 
transfer  to  asylums  of  insane  persons  under 
sentence  of  imprisonment  was  regulated,  if 
at  all,  by  other  statutes  hereinafter  referred 
to.  And  at  no  time  until  the  act  of  1906  does 
there  appear  to  be  any  statutory  provision 
regulating  the  procedure  in  the  case  of  mur- 
derers condemned  to  death ;  and  this  was  the 
state  of  the  law  at  the  time  of  the  investi- 
gation of  the  insanity  of  one  Clifford,  a  con- 
demned mnrderer,  by  the  late  Justice  Lippln- 
cott  in  1899  (In  re  Clifford,  22  N.  J.  Law  J. 
176),  on  which  occasion  the  investigation  was 
had  by  the  Judge  without  a  Jury  and  the  de- 
termination arrived  at  by  the  rules  of  the 
common  law.  At  that  time  the  criminal  pro- 
cedure act  of  1898  was  In  force,  and  sections 
169  and  172  (P.  U  1898,  pp.  924  and  927)  pro- 
Tided  respectively  for  the  ezamlnutlon  and 
removal,  in  proper  cases,  oC  convicts  confined 
in  county  institutions  or  llie  state  prison,  as 
the  case  might  be;  section  172  being  merely 
a  re-enactment  of  the  amendment  of  section 
8  of  the  state  prison  act  of  1876  (P.  L.  p.  260), 
fonnd  In  Gen.  St  1895,  p.  3155,  i  19,  and 
neither  section,  of  course,  applying  to  those 
under  sentence  of  death. 

Counsel  for  the  prisoner  In  this  case  main- 
tains that  while  the  act  of  1906  is  essentially 
a  revision  of  all  the  preceding  legislation  in 
regard  to  these  matters,  it  does  not  have  the 
effect  of  repealing  section  41  of  the  act  of 
1847,  defining  insanity,  as  re-enacted  in  1893, 
and  that  that  section  Is  still  In  force,  and 
should  be  resorted  to  as  prescribing  the  prop- 
er test  of  Insanity  for  any  case  coming  under 
the  act  of  .1906,  and  especially  the  present 
case.  Oar  view,  however,  is  to  the  contrary. 
Not  only  was  the  statutory  definition  of  in- 
sanity by  Its  terms  confined  to  cases  arising 
ander  the  act  in  which  it  was  contained,  and 
therefore  not  applicable  to  cases  arising  un- 
der any  other  act,  except  a  supplement  or 
amendment,  which  the  act  of  1906  Is  not,  but 
we  think  also  that  the  course  pursued  by  the 
Legislature  when  enacting  the  revision  of 
1906  as  a  general  tevlaion  of  all  these  mat- 
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ters,  in  expressly  omitting  any  definition  of 
insanity,  is  significant  as  Indicating  the  inten- 
tion of  the  lawniakers  not  to  disturb  the  ex- 
isting law  In  that  regard.  Our  conclusion, 
therefore,  is  that,  so  far  at  least  as  relates 
to  cases  like  the  present,  the  statutory  defini- 
tion of  Insanity,  even  If  now  in  force  and  un- 
repealed, has  no  application. 

The  other  argument  is  that,  as  the  act  of 
1906  is  a  comprehensive  scheme,  using  the 
words  "Insane"  and  "Insanity"  in  reference 
to  all  classes  of  persons  mentally  deranged, 
whether  criminal  or  otherwise,  Including 
convicts  nnder  sentence,  it  Intends  that  the 
same  test  of  Insanity  should  be  applied  to 
all,  and  that,  if  the  Inquiry  had  been  con- 
ducted in  relation  to  the  prisoner  as  if  he 
were  a  lawful  citizen,  the  Jury  must  have 
found,  on  the  evidence  submitted,  that  he  was 
insane,  and  this  would  lead  to  his  commit- 
ment to  an  asylum  Instead  of  his  execution. 
Conceding,  for  present  purposes,  that  the 
evidence  before  the  Jury  was  such  that  they 
must  have  found  a  verdict  of  insanity  In  the 
case  of  a  lawful  citizen,  we  cannot  agree 
that  the  Legislature  Intended  the  same  test 
of  Insanity  to  be  made  the  ground  of  defer- 
ring execution  Indefinitely  In  a  case  like  the 
present  On  this  branch  of  the  case  the  omis- 
sion of  any  definition  of  insanity  from  the 
statute  is  equally  significant  as  on  the  other. 
It  is,  of  course,  entirely  proper  that  a  lawful 
citizen,  or  one  accused  of  crime  awaiting 
trial,  or  convicted  of  crime  punishable  by 
Imprisonment  who  is  mentally  deranged  In 
any  way,  should  be  transferred  to  an  asylum 
for  treatment  and.  If  possible,  cure,  and  also 
as  a  measure  of  protection  to  the  public  or 
bis  fellovf  prisoners,  as  the  case  may  be.  Be 
has  his  life  to  lead,  and  public  policy  requires 
that  he  should  be  treated  so  as  to  lead  It  to 
the  best  advantage  on  bis  release.  If  a  prison- 
er, from  bis  Imprisonment  But  the  case  of 
a  murderer  sentenced  to  death  is  different 
His  life  is  forfeited ;  and  we  are  not  willing 
to  adopt  the  view  that  in  cases  where  the  law 
has  decreed  that  a  murderer  should  be  put  to 
death,  and  the  court  or  a  Jury  has  found  tli:U 
be  Is  conscious  of  having  committed  a  crime, 
is  aware  that  he  is  amenable  to  punishment, 
and  Is  appreciative  of  his  situation  as  a  mur- 
derer condemned  to  death,  be  shall  be  per- 
mitted to  escape  Just  punishment  because 
of  a  mental  Infirmity  which  has  no  bearing 
on  any  of  these  features  of  the  case.  If  this 
be  the  law,  the  capacity  to  distinguish  be- 
tween rigtit  and  wrong  with  respect  to  an  act 
of  murder  would  become  for  all  practical 
purposes  an  academic  question  in  cases  of 
murder  committed  under  the  infiuence  of  an 
irresistible  impulse,  as  in  State  t.  Graves,  5 
N.  J.  Law  J.  64,  Mackhi  v.  SUte,  69  N.  J. 
Law,  495,  36  Atl.  1040,  and  Oenz  v.  State,  69 
N.  J.  Law,  488,  37  Ati.  69,  59  Am.  St  Rep. 
619,  if  it  could  be  shown  in  an  investigation 
under  the  statute  that  such  impulse  was  due 
to  mental  derangement  still  persisting;  or, 
Indeed,  U  any   other  mental  derangement. 
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however  Insignificant  or  Irrelevant,  could  be 
made  to  appear.  We  should  not  be  willing 
to  Bay  that  the  Legislature  intended  to  enact 
such  a  drastic  change  In  our  jurisprudence 
without  some  definite  evidence  of  that  In- 
tent, and  such  evidence  we  fail  to  find  in  the 
statute  jnder  consideration. . 

We  think  a  close  examination  of  the  act  of 
1906,  in  all  its  features,  will  show  that  its 
Intention  was  not  to  make  anj  change  In  the 
existing  tests  of  insanity,  but  rather  to  draw 
into  a  general  scheme  of  procedure  all  cases 
In  which  by  the  existing  law  commitmeut  to 
an  asylum  is  called  for.  In  the  main  it  is  a 
re-enactment  of  former  legislation,  with  the- 
addition  of  requirements  in  every  case  and 
In  many  cases  where  such  requirements  did 
not  previously  exist,  relating  to  the  making 
out  of  amplications  and  the  form  of  such  ap- 
plications, where  they  are  to  be  filed,  to  whom 
delivered,  and  so  on.  We  conclude,  therefore, 
that  the  words  "Insane"  and  "insanity"'  as 
used  in  the  act  of  1906  have  a  meaning 
which  varies  with  the  particular  case  coming 
within  the  purview  of  the  act,  and  that  that 
.meaning  In  the  present  case  is  unchanged 
from  its  common-law  meaning,  and  was 
clearly  and  accurately  stated  by  the  Judge  in 
his  charge  to  the  Jury,  part  of  which  is  above 
quoted. 

The  order  brought  up  by  the  writ  wiU 
therefore  be  affirmed. 

(77  N.  J.  L.  158) 

WINTERS  V.  BOARD  OF  POLICE  COM-RS 
OP  JERSEY   CITY. 

(Supreme  Court  of  New  Jersey.    Nov.  9,  1908.) 

MnmciPAi.  CoBPOBATioNB  (f  181*)— PouoB— 

Regulation  of  Officbbs. 

It  will  not  be  presumed  that  a  rule  of  a 
police  department  promulgated  under  the  po- 
lice tenure  of  office  act  (2  Oen.  St.  1895,  p. 
1534),  providing  that  "each  member  in  his  con- 
duct and  deportment  must  be  quiet,  civil  and 
orderly,"  applies  to  the  conduct  of  a  member 
when  excnseo  from  duty  or  to  his  deportment  in 
private  life.  To  have  such  effect,  the  rule 
should  clearly  express  such  purpose. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i  465;  Dec.  Dig.  i 
181.«] 

(Syllabus  by  the  Court.) 

Certiorari  on  the  prosecution  of  Benja- 
min F.  Winters  against  the  Board  of  Police 
Commissioners  of  Jersey  City  to  review  pro- 
ceedings on  his  trial.    Judgment  reversed. 

Argued  June  term,  1908,  before  REED, 
BEBOEN,  and  VOORHEES,  JJ. 

Merrltt  Lane,  for  prosecutor.  John  Mil- 
ton, for  defendant 

VOORHEES,  J.  This  writ  of  certiorari 
is  brought  to  review  the  trial  of  the  prose- 
cutor, who  was  a  patrolman  on  the  police 
force  of  Jersey  City,  and  against  whom 
charges  were  made  upon  which  was  had  a 


trial  resulting  in  the  conviction  of  the  prose- 
cutor and  his  discharge  from  the  force. 

The  Inslstment  of  the  prosecutor  is  that 
the  board  of  police  commissioners  had  no 
Jurisdiction  to  try  the  charges  because  the 
accused  had  been  excused  from  duty  and 
was  out  of  the  city  of  Jersey  City  at  the 
time  the  acts  charged  occurred,  the  occur- 
rence being  laid  In  West  Hoboken;  that  the 
board  of  police  commissioners  has  not  by 
its  rules  attempted  to  govern  the  conduct  of 
Its  men  when  without  the  city,  there  being 
no  rule  applying  to  the  general  conduct  of 
an  officer;  and  that  the  evidence  did  not 
prove  a  violation  of  rule  9  of  the  police  de- 
partment, with  a  violation  of  which  the 
prosecutor  was  charged.  The  evidence  shows 
that  the  prosecutor,  a  married  man,  was 
calling  upon  a  married  woman  at  her  home 
in  the  absence  of  her  husband,  and  that  the 
husband,  having  returned  unexpectedly,  the 
prosecutor  secreted  himself  in  a  bedroom, 
where  he  was  found  by  the  husband,  and 
driven  from  the  house.  The  evidence  war- 
rants the  conclusion  that  the  prosecutor  de- 
sired to  conceal  his  presence  in  the  house, 
and  that  bis  purpose  was  not  a  proper  one, 
for  if  his  visit  was  that  of  a  friend,  and  the 
object  of  his  call  was  that  which  he  gives, 
there  was  no  reason  why  he  should  under- 
take to  conceal  himself  from  the  husband  or 
any  other  accidental  caller.  The  so-called 
tenure  of  office  act  (2  Oen.  St  1895,  p.  1534) 
was  intended  to  elevate  and  preserve  the 
efficiency  of  the  police  force  in  cities,  and  to 
raise  the  personnel  of  its  members.  To  that 
end,  it  provides  that  tenure  of  office  shall 
not  be  precarious,  and  that  members  shall 
not  be  removable  at  will  for  political  reasons 
or  for  any  other  cause  than  incapacity,  mis- 
conduct nonresidence  or  disobedience  of  Just 
rules  and  regulations,  and  then  only  after 
written  charges,  stating  the  cause  of  com- 
plaint shall  haVe  been  preferred,  signed  by 
the  person  preferring  them  and  filed,  and 
after  said  charges  have  been  publicly  exam- 
ined into  by  the  appropriate  municipal  board 
upon  reasonable  notice  .to  the  person  charg- 
ed, so  that  every  person  against  whom  a 
charge  may  be  preferred  may  have  a  fair 
trial  and  every  reasonable  opportunity  to 
make  his  defense. 

It  is  urged  as  a  reason  why  Jurisdiction 
does  not  attach  for  offenses  committed  with- 
out the  limits  of  Jersey  City  that  the  board 
has  no  power  to  compel  a  witness  to  appear 
except  within  the  confines  of  Jersey  City. 
This  is  not  so.  Section  five  of  the  tenure  of 
office  act  provides  that  the  board  shall  have 
power  to  issue  writs  of  subpoena  for  witness- 
es, which  writs  shall  be  served  In  the  same 
manner  as  subpcenas  issued  oat  of  the  court 
for  the  trial  of  small  causes.  Section  9  of 
the  small  cause  act  (P.  L.  1903,  p.  253)  pro- 
vides that  he  (the  Justice)  may  award  writs 
of  subpoena  for  witnesses  in  the  other  coun- 
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ties  of  this  state.  It  Is  undoubtedly  true 
that  It  was  the  intent  of  the  act,  not  only  to 
prescribe  as  a  ground  for  dismissal  the  vio- 
lation of  the  established  rules  of  a  police 
department,  but  the  most  casual  reading  will 
show  that  the  LegisiatiTe  purpose  was  to 
make  misconduct  involving  moral  turpitude 
equally  a  ground  for  dismissal,  and  that,  too, 
whether  such  misconduct  occurred  when  such 
o£Bcer  was  on  duty  or  not.  Whether  an  act 
■df  a  lower  degree  would  not  likewise  be  a 
valid  cause  for  dismissal  it  is  not  necessary 
to  determine.  It  would  be  strange,  Indeed,  if 
nnder  the  term  "miscondact,"  a  member 
could  not  be  dismissed  for  habitual  drunken- 
ness, or  for  theft,  or  forgery,  or  any  other 
act  of  a  criminal  nature.  And  It  may  be 
that  the  commission  of  immoral  acts  such 
as  are  proved  in  the  present  case  could  not 
i)e  considered  other  than  "misconduct"  un- 
der the  statute.  We  think,  therefore,  that 
misconduct  under  the  statute  may  be  charg- 
ed whether  It  occurs  during  duty  hours  or 
at  other  times  according  to  the  nature  of 
the  act  and  its  natural  and  probable  effect 
upon  the  discipline  and  tone  of  the  force. 
Indeed,  one  of  the  qualifications  for  appoint- 
ment Is  good  moral  character,  and  that  the 
appointee  shall  not  have  been  guilty  of  a 
crime  Involving  moral  turpitude.  By  Infer- 
«Ke  the  necessity  for  such  qualifications  for- 
tifies the  above  construction. 

The  difllculty  in  this  case,  however,  lies 
In  the  form  of  the  written  charges.  The 
ctiarges  so  preferred  are  specified  to  be  in 
violation  of  rule  9.  Bnle  9  provides  that 
"each  member  In  his  conduct  and  deportment 
must  be  quiet,  dvll,  and  orderly."  It  is 
found  In  a  book  entitled  "Rules  and  Regula- 
tions of  the  Police  Department,"  promulgat- 
ed by  the  d^artment.  These  rules  are  for 
"the  better  government  and  discipline  of  the 
department"  Manifestly  they  are  rules  for 
the  guidance  and  governance  of  the  members 
of  the  police  force  in  the  performance  of 
their  duties;  tliat  Is,  while  actually  engaged 
therein.  It  will  not  be  presumed  that  the 
authorities  Intended  to  establish  a  code  of 
morals  regulating  the  private  life  of  the  offi- 
cers at  all  times  and  under  all  circumstan- 
ces, unless  an  intention  so  to  do  clearly  ap- 
pears In  the  rules.  Rule  9  is  evidently  regu- 
lative of  the  demeanor  of  officers  while  on 
duty,  and  does  not  apply  to  their  conduct 
when  excused  from  duty  or  to  their  deport- 
ment in  private  life.  It  was  within  the  pow- 
er of  the  police  board  to  formulate  a  rule  to 
reach  the  conduct  of  officers  when  not  on 
duty  (Alcutt  T.  Police  Commissioners,  66  N. 
J.  Law,  173,  48  AU.  1006),  but  to  have  that 
effect  the  rule  should  clearly  express  such 
purpose.  The  charges,  by  reference  to  rule 
9,  are  narrowed,  and  the  proof  does  not  sus- 
tain it  when  thus  limited  by  the  rule. 

The  trial  was  conducted  with  the  formali- 
ty requisite  for  such  a  tribunal  to  observe 


and  sufficient  for  securing  a  fair  trial  to  the 
accused  under  the  act.  Rellly  v.  Jersey  City, 
64  N.  J.  Law,  508,  45  AU.  77a  In  reviewing 
the  testimony  offered,  we  think  it  was  ample 
to  convict  the  defendant  of  misconduct,  but 
by  the  written  charges  the  offense  was  con- 
fined to  a  violation  of  rule  9,  and,  the  proof 
being  that  the  offense  was  committed  while 
the  prosecutor  was  excused  from  duty,  It  Is 
not  sufficient  to  convict  him  of  such  violation. 
Hence  there  must  be  a  reversal,  and  the  con- 
viction must  be  set  aside. 

(77  N.  J.  L.  S6) 

DAAB  V.  HUDSON  CODNTT  PARK  COM- 
MISSION. 
(Supreme  Court  of  New  Jersey.    Nov.  9,  1908.) 

imminent  douain  (§  135*)— goicpensation— 

Persons  Entitled — Lessee. 

Section  7  of  the  act  to  regulate  the  ascer- 
tainment and  payment  of  compensation  for 
property  condemned  or  taken  for  public  use 
(Act  March  20,  1900 ;  P.  L.  p.  82)  does  not  au- 
thorize a  separate  action  at  law  by  a  lessee  for 
the  value  of  his  estate. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain.  Cent  Dig.  §§  421-424;  Dec.  Dig.  S 
155.*] 

(Syllabus  by  the  Court) 

Action  by  Philip  Daab  against  the  Hud- 
son County  Park  Commission.  Demurrer  to 
the  declaration  sustained. 

Argued  June  term,  1908,  before  GARRI- 
SON, SWAYZE,  and  PARICER,  33. 

Leon  Abbett,  for  plaintifC.  Frank  H.  Hall, 
for  defendant  , 

SWAYZE,  J.  The  declaration  avers  that 
the  defendant  took  proceedings  to  condemn 
lands;  that  the  commissioners'  reix>rt  fixed 
the  value  of  the  land  at  $132,800,  and  of  the 
buildings,  fences,  and  improvements  thereon. 
$3,000,  making  in  all  $135,800,  which  the 
commissioners  reported  to  be  the  total  value, 
in  a  gross  sum  of  all  the  Interests,  estate, 
and  shares  in  said  land  and  property,  wheth- 
er In  possession,  remainder,  or  expectancy, 
and  the  total  damages  to  be  paid  by  the  pe- 
titioner, the  present  defendant;  that  the 
plaintiff  was  the  occupant,  and  was  in  pos- 
session of  the  land  rmder  a  valid  and  subsist- 
ing lease,  and  was  the  owner  of  the  build- 
ings, fences,  and  Improvements;  that  the 
value  of  his  estate  In  the  land  and  property 
was  $25,000. 

The  action  is  sought  to  l>e  sustained  under 
section  7  of  the  act  to  regulate  the  ascertain- 
ment and  payment  of  compensation  for  prop- 
erty condemned  or  taken  for  public  use.  Act 
March  29,  1000  (P.  L.  p.  82).  The  section  en- 
acts that  the  report,  together  with  the  peti- 
tion and  orders,  or  a  certified  copy  thereof,' 
shall  be  plenary  evidence  of  the  right  of  the 
owner  to  recover  the  amount  awarded,  with 
interest  and  costs.  In  an  action  upon  contract 
In  any  court  of  competent  jurisdiction,  in  a 
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snit  Instituted  against  the  petitioner,  9fter 
neglect  to  pay  the  same  for  20  days  after  the 
filing  of  the  report,  and  shall,  from  the  time 
of  filing  the  report,  be  enforceable  as  a 'Hen 
upon  the  property  taken,  and  any  Improve- 
ments thereon. 

If  the  present  action  can  be  maintained, 
the  defendant  may  be  subjected  to  one  or 
more  other  actions  by  the  owner  of  the  re- 
version or  by  persons  claiming  other  estates 
in  the  land.  The  act  provides  no  machinery 
by  which  the  amount  awarded  can  be  appor- 
tioned among  the  several  parties  In  interest. 
Section  6  requires  the  commissioners  to  view 
the  land  or  other  property,  and  to  make  a 
Just  and  equitable  appraisement  of  the  value 
of  the  same  and  an  assessment  of  the  amount 
to  be  paid  by  the  petitioner  for  such  land  or 
other  property  and  damages.  This  evidently 
contemplates  an  award  in  a  gross  sum  for 
the  value  of  all  the  estates  In  the  land,  such 
as  was  made  by  the  commissioners  In  this 
case.  Section  7  gives  the  right  of  action  only 
to  the  owner,  and  not  to  the  owners,  or  to 
the  owner  of  any  estate  in  the  land:  and  his 
right  is  to  recover  the  amount  awarded, 
which  can  only  mean  a  single  amount.  It  Is 
to  be  recovered  in  an  action  upon  contract  In 
a  suit  to  be  Instituted  against  the  petitioner; 
that  Is,  one  suit  only.  We  are  unable  to 
see,  and  we  are  pointed  to  no  authority 
which  Justifies  such  a  splitting  up  of  the 
cause  of  action  as  the  present  suit  Involves. 

The  other  language  of  the  statute  Indicates 
that  no  such  suit  at  law  is  necessary  for  the 
amount  atrarded  is  made  enforceable  as  a  Hen 
upon  the  property  taken;  and  in  a  suit  In 
«qulty  to  enforce  such  a  Hen,  which  is  sub- 
stantially a  vendor's  Hen,  the  other  parties 
Interested  In  the  fund  might  be  brought  In, 
and  the  fund  distributed.  Such  was  the  view 
taken  by  the  English  courts  In  Walker  v. 
Ware,  Hadham  &  Buntlngford  Railway  Com- 
pany, L.  R.  1  Eq.  195;  35  L.  J.  Ch.  94.  The 
Inability  of  the  commissioners  under  similar 
proceedings  to  determine  the  value  of  sepa- 
rate estates  was  adverted  to  by  the  Court  of 
Errors  In  Bright  v.  Piatt,  32  N.  J.  Eq.  362, 
8T0,  371.  The  defendant  is  enUtled  to  Judg- 
ment upon  this  demurrer. 


(n  N.  J.  L.  164) 

FREAS  V.  CITY  OP  CAPE  MAT. 
<Snpreme  Court  of  New  Jersey.    Nov.  9,  1908.) 
Municipal   Cobpobamons   (§   185*)— Police 

OmCERS— DiSCHABOE. 

In  order  to  entitle  a  police  officer  to  the 
benefit  of  the  tenure  of  oeSce  act  of  1899  (P.  L. 
p.  26),  he  must  have  been  employed  as  a  regular 
member  of  the  police  force,  and  one  appointed 
under  the  second  proviso  of  section  1  of  thai 
act,  in  cases  of  emergency  or  for  parts  of  a 
year,  may  l>e  discharged  without  havinft  charges 
preferred  against  him  or  a  hearing  thereon. 

[Ed.   Note. — For   other   cases,    see   Municipal 
Corparations,  Dec  Dig.  g  1S5.*] 

(Syllabus  by  the  Court) 


Certiorari  on  a  prosecution  of  Joseph  Freaa 
to  review  the  action  of  the  council  of  the 
city  of  Cape  May  In  discharging  him  from 
the  poUce  force.  Application  for  writ 
denied. 

Argued  .Tune  term,  1908,  before  REED. 
BERGEN,  and  VOOBHEES,  JJ. 

Norman  Grey,  for  prosecutor.  J.  Spicer 
Leamlng,  for  defendant 

«  • 

BERGEN,  J.  The  prosecutor  seeks  a  writ 
of  certiorari  for  the  purpose  of  reviewing  the 
action  of  the  common  council  of  the  defend- 
ant municipality  In  discharging  him  from 
Its  police  force.  The  claim  of  the  prosecutor 
Is  that,  under  an  act  regulating  the  tenure 
of  office  of  cities  (P.  K  1899,  p.  26),  he  can- 
not be  lawfully  discharged  without  charges 
having  been  made  against  bim,  and  be  per- 
mitted a  hearing  tbereoa  It  la  admitted  that 
he  was  discharged  on  October  2,  1906,  by  a 
resolution  of  the  common  council  without  the 
presentation  of  any  charge. 

The  act  of  1899  provides  that  "the  oflacers 
and  men  employed  In  the  police  department 
of  every  city  shall  severally  bold  their  re- 
spective offices  during  good  behavior,  efficien- 
cy and  residence  in  the  city  where  employed, 
and  no  person  shall  be  removed  from  office 
or  employment  in  the  police  department  of 
any  city  for  political  reasons,  or  for  any 
other  cause  than  Incapacity,  misconduct,  non- 
residence  or  disobedience  of  Just  rules  and 
regulations;  •  •  •  provided  further  that 
It  shall  be  lawful  for  the  board,  body  or  per- 
sons In  the  respective  cities  of  this  state 
having  authority  to  employ  members  of  the 
police  department  therein,  to  employ  officers 
or  men  temporarily  In  cases  of  emergency 
or  for  parts  of  years  in  cases  where  their 
services  are  not  needed  throughout  the  entire 
year,  and  discharge  them  at  the  expiration  of 
such  temporary  employment"  The  third  sec- 
tion of  the  act  provides  that  no  officer  or 
employ^  in  the  police  department  of  any  city 
shall  be  removed  from  office  except  for  Just 
cause,  and  then  only  after  a  legal  charge 
stating  the  cause  of  complaint  shall  have 
been  preferred  against  such  office,  and  after 
the  said  charge  shall  have  been  publicly  ex- 
amined into  by  the  proper  board  or  officer  up- 
on reasonable  notice  to  the  person  charged. 
Under  this  act;  if  the  prosecutor  was  em- 
ployed In  the  police  department  of  the  city, 
and  not  employed  under  the  proviso  authoris- 
ing the  employment  of  officers  or  men  tempo- 
rarily in  cases  of  emergency  or  for  parts  of 
years,  then  he  is  entitled  to  his  writ  The 
only  question  to  be  passed  upon  Is,  In  which 
class  was  he  employed?  for  it  Is  clear  that 
the  act  limits  the  tenure  of  office  to  persons 
regularly  appointed  without  limitation  as 
to  term,  but  does  not  apply  to  persons  tempo* 
rarlly  appointed  or  to  those  appointed  for 
special  purposes. 
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The  prosecntor  does  not  claim  tbat  be  tras 
regularly  appointed  for  an  indefinite  term, 
and  the  record  of  bis  appointment  taken  from 
ttae  mlnutee  of  the  common  council  shows 
that  on  June  2,  1804,  the  common  council 
elected  summer  police  officers  from  names 
submitted  by  the  mayor,  and  among  tlie  per- 
sons so  elected  was  the  prosecutor.  The  case 
shows  that  in  the  city  of  Cape  May  persons 
are  temporiOrlly  appointed  as  "summer  police- 
men." This  term  has  in  Cape  May  a  definite 
meaning,  namely,  special  officers  employed 
about  the  1st  of  June  in-  each  year,  who  are 
dlBcbarged  at  the  pleasure  of  the  common 
council.  The  prosecutor  went  Into  office  and 
contlniied  to  serve  as  a  policeman  until  Oc- 
tober 2,  1906.  The  minutes  of  the  common 
council  show  that  in  June,  19(KS,  the  prosecu- 
tor's name  was  sent  to  the  council  by  the 
mayor  as  an  applicant  for  a  position  as  sum- 
mer policeman,  and  that  be  was  then  elect- 
ed to  that  office;  that  on  April  8,  1906,  a 
resolution  was  adopted  by  the  council  that 
the  prosecutor  and  other  persons  be  discontin- 
ued as  officers,  and  on  the  same  day  he  and 
others  were  elected  special  officers  to  serve 
ontU  July  1,  1906,  and  that  on  June  5,  1906, 
be  was  elected  to  serve  "until  September  15, 
or  sooner."  He  was  regularly  discharged 
by  the  resolution  complained  of  in  October, 
1906.  Against  this  record  the  prosecutor 
testified  that,  although  his  claim  was  sub- 
mitted by  the  mayor  to  the  common  council 
as  on  applicant  for  tbe  position  of  summer 
policeman,  as  indicated  by  the  minutes,  he 
did  not  In  fact  make  any  application  to  the 
mayor  to  have  his  name  submitted  to  the 
common  council,  but  there  is  evidence  show- 
ing that,  after  bis  name  was  submitted  to 
the  council,  he  applied  to  some  of  the  mem- 
bers for  their  votes  in  confirmation  of  his 
appointment.  The  prosecutor  rests  his  right 
to  this  writ  upon  the  claim  that  altliough 
he  was  not  appointed  In  the  first  Instance 
as  a  regular  member  of  tbe  police  force  for 
an  indefinite  term,  that,  becaui^  he  was  not 
discharged  at  the  end  of  the  summer  of 
1905,  be  held  over,  and  that  he  thereby  be- 
came a  regular  appointee  entitled  to  the  bene- 
fit of  the  act  of  1899.  The  evidence  leaves 
no  doubt  in  our  minds  that  It  was  not  the 
Intention  of  the  common  council  or  tbe  un- 
derstanding of  the  prosecutor  that  he  waa 
appointed  a  member  of  the  regular  police 
force,  but,  on  the  contrary,  tbat  he  was  an 
appointee  under  the  proviso  contained  in  the 
first  section  authorizing  the  employment  and 
discharge  of  policemen  temporarily  in  cases 
•f  emergency  or  for  parts  of  years  in  cases 
where  their  services  were  not  needed  througbr 
out  the  entire  year.  Tliat  they  did  not  dis- 
charge him  at  the  end  of  the  summer  sea- 
son, but  iiermitted  him  to  continue  bis  serv- 
ices for  a  longer  period,  does  not  change  the 
distinct  terms  of  his  employment  There  is, 
of  coarse^  a  presumption  of  law  tbat  persons 


dealing  with  the  official  of  a  municipality, 
who  is  serving  the  city  In  a  particular  ca- 
pacity, that  he  was  regularly  appointed  even 
where  no  official  act  making  the  appointment 
can  be  shown;  but  that  presumption  would 
not  exist  in  any  dealing  between  the  city  and 
Its  official  when  the  foundation  of  the  officer's 
right  to  hold  office  la  limited  by  a  resolution 
which,  on  its  face,  discloses  that  the  ap- 
pointment was  special  and  not  general. 

The  conclusion  which  we  have  reached  la 
that  the  writ  ought  not  to  go  because  the  ' 
affidavits  upon  which  this  application  is  bas- 
ed show  that  the  original  appointment  was 
temporary  in  its  character,  and  nothing  ap- 
pears to  show  that  there  was  not  a  case  of 
emergency  requiring  his  continuance  in  of- 
fice beyond  the  summer  season  of  1904. 

The  application  for  the  writ  of  certloiari 
is  denied,  with  costs. 

"^^"^  (T7  N.  J.  U  182) 

BOURGEXJIS  V.  BOARD  OF  HDAI/TH  OF 

OCEAN  CITY. 
(Supreme  Court  of  New  Jersey.    Nov.  9,  1908.) 
Municipal   Cobpobations   (|  636»)— Viola- 
tion OF  Health  Obdinancs— Jubisdiotiok 
or  Pboskcotion. 

A  justice  of  the  peace  baa  jurisdiction  to 
hear  and  determine  violations  of  health  ordi- 
nances in  cities  where  no  police  justice  has  been 
appointed  or  provided  tor.  Tbe  mayor  of  such 
city  has  no  exclusive  jurisdiction.  He  is  given 
in  some  matters  the  same  powers  as  police  ja»- 
tlcea  appointed  in  any  city,  but  the  powers  giv- 
en the  mayor  are  not  excluaive,  and.  In  the  en- 
forcement of  the  health  act  of  1887  (P.  L.  p. 
80),  a  justice  of  the  peace  of  the  county  has  ju- 
risdiction in  all  cities  in  bis  county  where  the 
option  to  provide  for  a  police  justice  has  not 
been  exercised,  and  no  such  ofiBeer  exists. 

IBd.    Note.— For  other   cases,   see   MunicipaJ 
Corporations,  Cent  Dig.  i  1402;    Dec  Dig.  { 
636.*] 
(Syllabus  by  the  Courts 

Certiorari  on  the  prosecution  of  Anderson 
Bourgeois  against  the  Board  of  Health  of 
Ocean  City  to  review  a  conviction  for  a  vio- 
lation of  ttae  health  ordinance.  Rule  dlfl^ 
missed. 

Argued  June  term,  1908,  before  REED, 
BERGEN,   and    VOORHBES,    JJ. 

Bourgeois  &  Sooy,  for  prosecutor.  Apgar 
&  Bosweil,  for  defendant 

9EROEN,  J.  The  prosecntor  was  convict- 
ed before  a  justice  of  the  peace  of  violating 
the  health  ordinance  of  Ocean  City,  and  seeks 
to  reverse  the  judgment  of  conviction  upon 
the  ground  that  the  justice  was  without  the 
required  jurisdiction  to  hear  and  determine 
ttae  question.  The  only  objection  we  can  con- 
sider Is  that  relating  to  the  jurisdiction  of 
tbe  court  The  other  questions  raised  relate 
either  to  the  proof  or  merits,  and  should  have 
been  corrected.  If  erroneous,  by  appeal. 
Board  of  Health  T.  Catt^,  73  N.  J.  Law, 
516,  64  Ati.  144. 
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The  principal  point  argued  Is  that  as  the 
act  (P.  li.  1897,  p.  46),  confers  upon  tlie  may- 
or the  same  jurisdiction  to  enforce  ordinan- 
ces as  Is  given  to  a  police  justice  when  ap- 
pointed, and  as  a  police  Justice  is  given  ex- 
clusive jurisdiction  in  such  matters,  the 
mayor  was  the  only  Judicial  officer  having 
Jurisdiction  to  hear  and  determine  violations 
of  the  health  ordinance.  This  claim  has  no 
merit.  The  Jurisdiction  given  the  mayor  un- 
der section  2i  (P.  L.  1887,  p.  60)  is  not  ex- 
duslve,  and  It  Is  admitted  that  the  common 
council  of  the  dty  had  not  exercised  Its  op- 
tion under  section  78  of  the  same  act  to  es- 
tablish a  police  court  Section  18  of  the 
health  act  (P.  L.  1887,  a  69)  provides  "that 
every  district  court  to  any  city,  and  every 
justice  of  the  peace  In  any  county,  and  any 
police  Justice  or  recorder  in  any  city  is  here- 
by empowered"  to  enforce  the  health  code. 
There  being  no  court  or  Judicial  oflBcer  In 
Ocean  City  having  exclusive  Jurisdiction 
over  the  enforcement  of  the  law  relating  to 
public  health  as  enacted  In  P.  L.  1887,  p.  80, 
we  are  of  opinion  that  under  that  statute  a 
Justice  of  the  peace  of  the  county  of  Ocean 
had  Jurisdiction  of  the  matter  under  review. 

It  is  further  urged  that  the  conviction  does 
not  state  that  the  cause  was  heard  in  a  sum- 
mary manner,  but  this  is  disposed  of  contra- 
ry to  the  prosecutor's  claim  in  Board  of 
Health  v.  Rosenthal,  67  N.  J.  Law,  216,  SO 
Atl.  430. 

Another  objection  Is  that  no  notice  was 
given.  This  was  not  necessary.  Section  18 
of  the  health  act  (P.  L.  1887,  p.  89)  does  not 
require  notice  before  suit  Notice  Is  only  re- 
quired under  section  14  If  the  city  proposes 
to  abate  a  nuisance  and  charge  the  expense 
thereof  to  the  delinquent 

The  rule  la  dismissed,  with  costs. 


(77  N.  J.  I^  S20) 

NICHOLAS  T.  ORAM. 
(Supreme  Court  of  New  Jersey.    Nov.  9,  1908.) 

1.  Masteb  and  Servant  ((  265*)— Liabixjtt 
FOB  Injuries  to  Servant. 

To  hold  one  liable  as  master  for  .injnry  to 
another  claiming  to  have  been  his  servant,  the 
relation  of  master  and  servant  must  be  diown 
to  have  existed. 

[Eid.  Note. — For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  {  265.*] 

2.  Principal  and  Agent  (|  22*)— Evidewct 

OF   AOENCT— DECXABATIONS    OF   AOENT. 

If  the  employment  is  claimed  to  have  been 
effected  through  an  intermediary,  the  authority 
of  such  intermediary  as  representing  the  mas- 
ter should  appear,  and  cannot  be  Interred  from 
evidence  of  his  own  statements. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  t  40;    Dec.  Dig.  {  22.*] 

(Syllabns  by  the  Court) 

Action  by  William  Nicholas  against  Robert 
F.  Oram.  Verdict  for  plaintiff,  and  defend- 
ant applied  for  a  rule  to  show  cause  why  the 


game  should  not  be  set  aside  and  a  new  trial 
granted.    Rule  made  absolute. 

Argued  June  term,  1908,  before  OARBI- 
SON,  SWAYZE,  and  PARKER,  JJ. 

William  a  Gebhardt  for  plaintiff.  James 
H.  Neighbour  and  Paul  A.  Queen,  for  defend- 
ant 

PARKER,  J.  This  suit  Is  to  recover  dam- 
ages for  personal  injuries  sustained  by  the 
plaintiff  because  of  the  giving  way  of  a  scaf- 
fold on  which  he  was  working.  The  scaffold 
was  on  the  roof  of  a  house  under  conatmc- 
tlon.  belonging  to  one  Keenan,  and  plaintiff 
at  the  time  of  the  accident  was  engaged  as 
helper,  carrying  slate  up  a  ladder  and  de- 
positing it  on  the  scaffold  for  use  by  the  slat- 
er. The  declaration  alleges  to  the  first  count 
that  defendant  was  a  builder,  and  employed 
plaintiff  to  work  on  the  scaffold  to  ^question, 
and  that  defendant  failed  to  take  proper  care 
to  have  the  scaffold  safe  for  such  purpose,  so 
that  it  brc^e  and  Injured  plaintiff.  The  sec- 
ond count  Is  rested  on  an  alleged  procure- 
ment and  Invitation  of  plaintiff  by  defendant 
to  work  on  a  scaffold  that  was  unsafe,  and  as 
to  which  defendant  had  not  exercised  legal 
care.  The  case  was  submitted  to  the  jury, 
who  returned  a  verdict  for  platotlff,  and  the 
matter  is  before  us  on  a  rule  to  show  cause 
why  the  verdict  should  not  be  set  aside  and 
a  new  trial  granted. 

Of  the  several  grounds  that  are  urged  In 
support  of  the  rule  we  think  one  Is  sufficient 
to  dispose  of  the  case  as  presented.  In  oar 
judgment  the  plaintiff  failed  to  make  due 
proof  of  the  fundamental  fact  either  of  his 
employment  by  defendant  or  other  tovltation 
on  the  part  of  the  defendant  to  work  at  the 
house  in  question.  He  (plaintiff)  was  not 
regularly  to  the  employ  of  Oram,  and  never 
saw  bim  nor  had  any  communication  with 
him,  either  t>efore  the  accident  or  afterwards 
to  connection  with  this  work.  Platotlff  was 
regularly  employed.  If  at  all,  by  a  slate  roof- 
ing contractor  named  Seartog,  and  was  act- 
ually working  for  him  on  the  day  before  the 
accident  On  that  day,  Seartog  testifies,  de- 
fendant Oram  asked  him  to  let  him  have  a 
man  or  two  to  help  bim  out  with  bis  contract 
for  the  Keenan  house,  and  Seartog  told  Oram 
that  he  could  not  spare  any  men  because  of 
a  job  that  he  was  to  begin  on  the  next  day, 
and  that  Oram  went  away  apparently  angry ; 
that  very  shortly  afterwards  Seartog  heard 
that  his  engagement  for  the  next  day  was  off 
because  the  building  was  not  ready  for  him. 
He  did  not  however,  communicate  with  Mr. 
Oram,  and  did  not  see  him  until  after  the 
accident;  but  that  an  that  day,  while  Sear- 
ing was  at  supper,  a  man  named  Eckhardt 
came  to  him,  and  said  that  Mr.  Oram  wanted 
him  to  send  bis  men  up  the  next  day,  and  so 
the  next  morning  Searing  told  them,  toclnd- 
Ing  platotlff,  that  "there  was  a  Job  to  be 
done.  If  they  wished  to  do  it  they  could," 
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_and  plaintiff,  relying  on  this  remark  of  Sear- 
ing's, went  that  morning  to  tlie  Keenan  honse, 
and  was  working  there  when  Injured.  It  al- 
so appeared  by  Searing's  testimony  that  aft- 
er the  accident  he  went  ap  and  examined  the 
broken  scaffold,  and  on  his  way  from  thence 
met  the  defendant,  who  asked  if  the  men 
would  come  back,  and,  on  being  told  they 
would  not,  said  they  would  get  no  pay  for 
what  they  had  done  If  they  did  not  come 
back.  This  Is  substantially  everything  In  the 
case  to  connect  Oram  with  the  fact  of  plain- 
tiff's going  to  the  Keenan  house  to  work. 
Eckhardt  was  not  called  by  plaintiff,  and 
when  sworn  for  defendant  denied  that  Oram 
had  given  him  any  directions  to  go  and  see 
Searing,  or  that  he  had  in  fact  seen  him 
atwnt  getting  any  men  to  work.  It  Is  appar- 
ent that,  when  Oram  left  Searing  In  dudgeon 
because  he  could  not  have  the  men,  there  was 
absolutely  nothing  by  way  of  employment  or 
invitation  between  Oram  and  the  plaintiff. 
All  that  occurred  after  that  was  the  alleged 
visit  of  Eckhardt,  who,  according  to  Searing's 
testimony,  undertook  to  act  as  agent  or  mes- 
senger for  Oram,  to  ask  for  the  men  once 
more.  But  there  Is  nothing  except  Eckhardt's 
statement  on  that  occasion  to  show  that 
Oram  had  sent  blm,  or  that  Oram  even  knew 
that  the  men  would  be  available,  and  that 
statement  was  of  course  pure  hearsay,  and 
incompetent  to  bind  Oram,  unless  it  appeared 
in  some  legal  way  that  Oram  had  authorized 
him  to  make  it  Ryle  v.  Manchester  Build- 
ing &  I.oan  Ass'n,  74  N.  3.  Law,  840,  67  Atl. 
87.  Nor  does  the  Interview  of  Searing  with 
Oram  after  the  accident  help  the  case.  It  is 
evidence  to  show  that  Oram  had  heard  the 
men  had  gone  to  work  on  the  bouse,  and  that 
he  was  willing  to  pay  them  if  tbey  would  go 
on ;  but  it  is  without  evidential  force  to  show 
that  Oram  had  any  such  prior  knowledge  of 
their  intended  going  as  to  charge  him  with 
any  duty  of  care  In  providing  a  safe  place 
for  them  to  work. 

Motion  was  made  to  nonsuit,  on  the  ground, 
among,  others,  that  the  evidence  had  not 
properly  connected  Oram  with  the  plalntlfTs 
going  to  work  at  the  honse  in  Question.  This 
motion  should  have  been  granted. 

The  role  to  show  cause  will  be  made  ab- 
•olat& 


cn  V.  J.  L.  ITS) 

Mccormick  ▼.  hesser. 

(Supreme  Court  of  New  Jersey.    Nov.  9,  190S.) 

MnmCIPAI.  COSPOBATIOITB  (I  705*)— INJUBT 
TO  PEOESTBIAN— OOU.ISION  WITH  AUTOMO- 
BILE. 

If  a  i>erson  approaching  a  street  crossing, 
being  warned  of  the  coming  of  an  automobile, 
looks  and  sees  the  machine  coming  towards  the 
crossing,  not  more  than  130  feet  away,  and 
thereuiran  proceeds  to  cross  the  street  in  front 
of  it  without  again  looking  or  paying  any  atten- 
tion to  the  approaching  vehicle,  he  is  guilty  of 
coBtribntoiy  negligence,  and  cannot  recover  for 


in^ries  caused  by  a  collision  with  the  ma- 
chme,  for,  being  warned,  and  seeing  the  ma- 
chine coming  towards  the  crossing  he  intends  to 
pass  over,  it  la  his  duty  to  sufficiently  observe 
the  position  of  the  automobile  to  avoid  a  colli- 
sion if  possible. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1&15;  Dec.  Dig.  { 
705;*    Highways,  Cent  Dig.  $  460.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  of  Perth  Am- 
boy. 

Action  by  William  H.  McCormlck  against 
William  H.  Hesser.  Judgment  for  plaintiff. 
Defendant  appeals.     Reversed. 

Argued  June  term,  1908,  before  REED, 
BERGEN,  and  VOORHEES,  JJ. 

Beekman  &  Spencer,  for  appellant  Joseph 
E.  Strieker,  for  appellee. 

BERGEN,  J.  The  plaintiff's  case  shows 
that  on  September  16,  1007,  about  15  minutes 
before  11  o'clock  In  the  evening,  be  was  walk- 
ing across  the  city  park  in  Perth  Amboy  to- 
wards a  street  crossing;  that  when  he  was 
within  10  feet  of  the  curb  he  heard  the 
sound  of  the  horn  on  defendant's  automobile ; 
that  be  then  saw  the  machine  coming,  about 
ISO  feet  away ;  that  he  proceeded,  and  when 
be  had  gone  into  the  stseet  about  25  feet 
from  the  curb,  a  distance  of  36  feet  from 
wbere  he  was  when  he  saw  it,  he  was  struck 
by  the  defendant's  automobile;  that  he  did 
not  look  towards  the  machine  after  he  first 
saw  it  and  heard  the  warning  given  by  de- 
fendant, and  did  not  see  it  again  until  he 
was  run  against  >  On  this  defendant  moved 
for  notisuit,  which  was  refused.  We  think 
it  should  have  been  granted.  The  plaintiff 
saw  the  automobile  coming  towards  him,  and 
heard  the  warning  when  it  was  only  130 
feet  away,  and  then,  without  looking  again, 
or  paying  any  further  attention  to  it,  walked 
into  the  street  where  he  knew,  or  should  have 
known,  the  automobile  would  pass.  We 
think  it  was  the  duty  of  the  plaintiff,  when 
he  saw  the  machine  approaching  and  heard 
the  warning  given  by  the  defendant,  to  ob- 
serve where  he  was  going,  and  that,  in  walk- 
ing into  the  street  In  front  of  an  approach- 
ing vehicle  without  using  his  eyes  and  mak- 
ing some  attempt  to  avoid  a  collision,  he  de- 
liberately placed  himself  in  a  position  of 
danger,  and  was  thereby  guilty  of  negligence 
which  contributed  to  the  accident 

The  Judgment  below  IB  reversed. 

m  K.  J.  I*  175) 

RANKIN   T.   CENTRAL   R.   C».   OP   NEW 

JERSEX  et  al. 
(Supreme  Ourt  of  New  Jersey.    Nov.  0,  1908.) 

1.  DismssAi.  AND  Nonsuii  ({  81*)— SxTiiira 
Abide— Grounds. 

A  judgment  of  nonsuit  will  not  be  set 
aside,  when  it  appears  that  the  plaintiff  could 
not  recover  without  such  an  amendment  of  the 
pleadings  as  would  create  and  institute  a  new 
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snlt,  with  a  new  question,  in  a  controveny  be- 
tween diSerent  parties. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent  Dig.  if  186^  187;    Dec.  Dig.  S 

2.  Death   ({  65*)— Actions— Ahekdiceiit  of 

Declabation. 

A  suit  instituted  in  New  Jersey  by  the  ad- 
ministratrix of  a  deceased  person  for  damages 
under  the  death  act,  when  the  death,  charged  to 
the  negligence  of  the  defendant,  happened  in  the 
state  of  Pennsylvania,  where  the  only  person 
entitled  to  prosecute  an  action  for  such  dam- 
ages is  the  widow  of  the  deceased,  cannot  be 
maintained  by  such  administratrix  in  the  courts 
of  this  state,  nor  will  an  amendment  of  the 
summons  and  declaration  be  allowed,  the  ef- 
fect of  which  is  to  malce  the  widow  of  the  de- 
ceased the  plaintiff  in  the  place  of  the  personal 
representative  who  instituted  the- suit. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  i  72;   Dec.  Dig.  §  55.*] 

(Syllabus  by  the  Conrt) 

Action  by.  Catharine  Rankin,  administra- 
trix, for  the  death  of  her  intestate,  against 
the  Central  Railroad  Company  of  New  Jer- 
sey and  another.  There  was  a  judgment  of 
nonsuit,  and  plaintiff  applied  for  a  rule  to 
show  cause  why  the  same  staould  not  l>e 
vacated.    Rule  discharged. 

Argued  June  term,  1908,  before  REBD, 
BERGEN,  end  VOORHEES,  JJ. 

James  M.  B.  Hlldretb,  for  plalntift  Nel- 
son Y,  Dungan,  for  defendants. 

BERGEN,  J.  A  judgment  of  nonsuit  hav- 
ing been  entered  In  favor  of-  the  Philadelphia 
&  Reading  Railway  Company,  a  rule  to  show 
cause  was  allowed  why  It  should  not  be  va- 
cated. The  rule  permitted  the  taking -of  af- 
fidavits, from  which  It  appears  that  the  plain- 
tiff had  retained  a  member  of  the  bar  of  the 
state  of  New  Jersey,  who  brought  suit  In  her 
name,  as  administratrix  of  her  husband,  and 
that  issue  was  joined  on  August  18,  1906 ;  that 
the  case  was  noticed  for  trial  at  the  following 
September  term  of  the  Hudson  county  cir- 
cuit court,  but  was  not  tried ;  that  it  was  not 
noticed  for  trial  for  the  December  term,  1907, 
of  that  court,  and  upon  notice  given  by  the 
defendant,  the  Philadelphia  &  Reading  Rail- 
way Company,  to  the  counsel  of  record  the 
nonsuit  ^as  granted.  It  also  appears  that 
on  October  23,  1907,  the  plaintiff  consulted  a 
nonresident  attorney,  Mr.  Charles  H.  Ed- 
munds, a  member  of  the  bar  of  the  state  of 
Pennsylvania,  who  on  November  9,  1907,  call- 
ed upon  the  attorney  of  record,  and  was  told 
by  him  that  he  bad  retired  from  the  case, 
and  had  handed  over  to  the  plaintiff  tbe 
papers  connected  therewith.  The  nonresi- 
dent attorney.  Instead  of  retaining  a  member 
of  the  bar  of  this  state  to  prosecute  the  mat- 
ter, undertook,  by  conferences  with  the  coun- 
sel of  the  defendant,  to  make  a  settlement,.  In 
which  he  was  not  successful,  and  on  Novem- 
ber 80th,  more  than  a  month  after  bis  dlent 
had  discharged  her  New  Jersey  counsel  and 
employed  Mr.  Edmunds,  he  retained  Mr.  HII- 


dretli,  the  present  attorney  of  record.  It 
was  then  too  late  for  Mr.  Hlldreth  to  give ' 
notice  of  trial  for  the  succeeding  December 
term,  and,  so  far  as  the  case  shows,  no  at- 
tempt was  made  to  give  such  notice,  for  want 
of  which  the  nonsuit  was  allowed.  It  is 
quite  clear  that  the  failure  to  give  the  notice 
of  trial  was  due  to  the  fact  that  plaintiff 
had  employed  a  nonresident  attorney,  one 
presumably  unacquainted  with  the  practice 
in  this  state,  or.  If  acquainted,  dlsqualifled 
from  acting  as  attorney  of  record  for  her. 
Whether  such  methods  of  practice  In  our 
courts  should  be  encouraged  by  relieving  par- 
ties from  tbe  natural  result  of  such  a  pro- 
ceeding need  not  be  passed  upon  In  this  case, 
because  the  judgment  ought  not  to  be  opened 
under  tbe  well-established  rules  of  proced- 
ure in  this  state. 

The  declaration  In  this  case  shows  that  tbe 
suit  was  Instituted  to  recover  damages  for 
tbe  death  of  plaintiff's  intestate,  caused  by 
an  accident  which  happened  in  tlie  state  of 
Pennsylvania,  which  It  Is  charged  resulted 
from  the  negligent  act  of  the  defendant,  but 
there  is  no  averment  In  the  declaration  that 
there  Is  any  statute  In  that  state  which 
would  entitle  the  plaintiff  to  recover,  and 
no  proof  can  be  introduced  to  support  an 
action  for  damages  resulting  from  the  deatli 
of  tbe  deceased  through  tbe  negligence  of  ttie 
defendant,  because  in  the  absence  of  sucb 
statute  the  presumption  ^s  that  tbe  common- 
law  rule  prevails;  and.  In  order  to  prove 
that  there  Is  such  a  statute  in  a  sister  state. 
It  must  be  averred  In  the  pleadings.  If  the 
declaration  should  be  amended,  and  tbe  stat- 
ute of  Pennsylvania  set  up  In  the  pleadings. 
It  would  appear  that  the  right  of.  action  is 
vested  in  the  widow,  and  not  in  the  personal 
representative,  and  as  was  said  by  Mr.  Jus- 
tice Garrison,  in  Lower  v.  Segal,  69  N.  J. 
Law,  66,  34  Atl.  945,  "The  right  of  action 
being  vested  In  tbe  widow,  she  is  the  only 
person  who  can  maintain  the  suit  whetber  in 
the  domestic  tribunals  or  elsewhere,  since 
she  Is  everywhere  tbe  widow  of  tbe  husband 
whom  she  survives."  Therefore,  If  a  case  of 
surprise  and  merits  had  been  disclosed  and 
this  judgment  opened,  the  plaintiff  having 
brought  her  suit  as  the  personal  representa- 
tive of  the  deceased,  and  not  as  widow,  she 
could  not  recover  without  an  amendment  of 
her  pleadings,  so.  In  order  that  the  plaintiff 
might  proceed  with  her  action.  It  would  be 
necessary  to  amend  fill  of  the  pleadings  that 
it  might  appear  that  she  was  prosecuting  her 
action  as  widow,  and  not  as  tbe  personal  rep? 
resentatlve  of  the  deceased.  Sucb  an  amend- 
ment was  refused  In  a  similar  case  In  Lower 
V.  Segal,  60  N.  J.  Law,  99,  36  Atl.  777.  In 
that  case  an  action  was  instituted  by  a  wife 
as  administratrix  to  recover  damages  for  the 
death  of  her  husband,  which  occurred  in  tbe 
state  of  Pennsylvania,  and  she  applied  for 
leave  to  amend  the  sunjmons  and  declarati<» 
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in  Bn<A  manner  that  the  action  might  appear 
to  be  one  bronglit  by  tbe  widow  of  deceased. 
Instead  of  his  personal  representative,  and  It 
was  there  held  by  this  court,  Mr.  Jnatlce 
Magle  writing  the  opinion,  that  the  amend- 
ment would  not  continue  the  existing  snlt 
except  In  mere  form,  but  would  create  and 
Inatitnte  a  new  suit,  with  a  new  question. 
In  a  controversy  between  different  parties. 
The  determination  in  that  case  wonld  be  con- 
trolling In  this ;  and,  if  no  nonsuit  had  been 
granted,  and  the  plaintiff  was  now  moving 
for  the  amendment  necessary  to  state  her 
cause  of  action  in  a  form  necessary  for  re- 
covery, it  would  be  refused.  In  Pltzhenry  v. 
Consolidated  Traction  Co.,  63  N.  J.  Law,  142, 
42  Atl.  416,  the  application  was  to  amend 
tlie  pleadings,  in  a  suit  brought  by  a  father 
to  recover  for  the  loss  of  services  upon  the 
deatli  of  bis  son,  by  adding  the  words  "Ad- 
ministrator of  the  estate  of  Joseph  Fitz- 
henry,  Jr.,  deceased,"  as  the  name  of  the 
plaintiff  in  the  summons  and  declaration, 
but  the  amendment  was  refused,  citing  Low- 
er, Administrator,  t.  Segal,  .60  N.  J.  Law,  89, 
86  AU.  777. 

It  ttmn  appears  that,  for  want  of  an  amend- 
ment which  the  court  would  not  allow  If  ap- 
plied for,  the  plaintiff  has  not  stated  a  cause 
of  action,  and  a  nonsuit  would  ultimately 
follow,  and  under  such  circumstances  the 
present  Judgment  of  nonsuit  ought  not  to  be 
opened,  and  the  rule  to  show  cause  Is  dis- 
charged. 


m  N.  J.  L.  141) 

STOLARZ  T.  ALGONQUIN  00. 
(Supreme  Court  of  New  Jersey.    Nov.  9,  1908.) 

1.  Masteb  and  Servant  (|  155*)— Duty  to 
Warn  Skbvant— Obvious  Danqeb. 

Where  injury  Is  caused  to  a  servant  from 
the  operation  of  a  dangerous  machine,  such 
danger  of  being  obvious,  a  cause  of  action  by  the 
servant  against  the  master  cannot  be  grounded 
upon  the  negligence  of  the  master  in  failing  to 
warn  snch  servant  of  the  danger  or  to  give  him 
instmctions  regarding  the  machine,  because  in 
such  case  both  servant  and  master  have  equal 
means  of  forming  a  correct  judgment  of  the 
danger. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  810 ;   Dec.  Dig.  {  155.*] 

2.  Master  and   Skbvant  (8  IBS*)— Dtrnr  to 
Warn  Servant— None*  of  Inexperience. 

The  inexperience  of  a  servant  must  come 
either  actually  or  by  inference  to  the  Itnowledge 
of  the  master,  to  charge  the  master  with  the 
duty  of  warning  the  servant,  and  then  it  be- 
comes the  duty  of  the  master  to  warn  the  serv- 
ant against  such  dangers  as  the  servant  is  not 
reasonably  expected  to  know  and  such  aa  are 
not  obvious  to  him. 

[Ed.  Note.— For  other  caaes,  see  Master  and 
Servant.  Cent.  Dig.  St  814,  816,  816^ ;  Dec. 
Dig.  f  158.*) 

(SylUbns  by  the  Court) 

Error  to  Circuit  Court,  Passaic  County. 
Action  by   John   Stolarz   against  the  Al- 
gonquin Company.     Judgment  for  plaintiff, 


and  defendant  bringa  error,    fiorersed,  and 
a  venire  de  novo  ordered. 

Argued  June  term,  1908,  before  BEED, 
BERGEN,  and  VOOBHBES,  JJ. 

Michael  Dunn,  for  plaintiff  in  error.  Lewis 
A.  Allen  and  Andrew  Foalds,  Jr.,  for  defend- 
ant in  error. 

VOORHBES,  J.  The  plaintiff,  a  Pole,  un- 
able to  spealE  English,  19  years  of  age,  was 
the  employe  of  the  defendant,  and  was  In- 
jured by  having  bis  band  cut  in  a  machine 
with  cylindrical  rollers,  in  which  there  were 
hooks  or  sharp  protruding  teeth  or  nails, 
used  for  spinning  yam.  He  had  been  in  this 
country  only  one  week  at  the  time  of  the 
Injury,  and  on  the  third  day  of  his  service 
to  the  defendant  the  accident  happened.  It 
was  bis  duly  when  the  strands  or  ropes  of 
yam  broke  to  twist  them  together  and  feed 
them  into  the  machine.  The  rollers  upon 
which  are  the  nails  or  teeth  are  in  plain 
sight  and  revolve  slowly,  say  Sy^  turns  a 
minute.  So  far  as  the  rollers  are  concerned, 
there  is  no  doubt  that  they  were  quite  ob- 
vious. It  Is  admitted  that  he  had  never 
been  Instructed.  He  had  been  working  on 
the  day  of  the  accident  on  the  machine  from 
morning.  The  accident  happened  at  half  past 
11.  The  plaintiff's  description  of  the  acci- 
dent Is  that  the  boss  told  him  to  go  and  fix  a 
broken  rope  of  yam  that  ought  to  go  through 
the  machine.  He  went  to  the  m'">hlne  and 
tried  to-  adjust  the  rope.  He  was  a  little  dis- 
tance off,  and  he  stretched  himself  out  and 
was  caught  between  the  rollers.  He  made  an 
attempt  to  put  the  end  in,  but  was  too  far 
distant,  and  his  band  got  caught  in  the  ma- 
chine. 

A  nonsuit  should  have  beea  granted. 
While  there  was  evidence  that  the  master 
tiad  notice  through  his  agent  who  hired  the 
plaintiff  that  the  servant  was  inexperienced, 
a  "greenhorn,"  and  there  were  also  other  In- 
dications of  such  inexperience,  more  or  less 
obvious,  namely,  his  Inability  to  speak  the 
language  and  the  fact  that  he  was  under  age, 
yet  the  danger  was  a  perfectly  obvious  one. 
The  plaintiff  must  be  chargeable  with  the 
fact  that  two  revolving  drums.  Intended  to 
draw  In  between  them  yam,  will,  U  bis  hand 
comes  In  contact  with  them,  draw  that  in 
also  and  Injure  it  The  plaintiff's  testimony 
also  discloses  that  he  knew  that  there  was 
such  danger  In  coming  In  contact  with  these 
revolving  parts.  So  it  Is  quite  clear  that  the 
plaintiff's  Injury  did  not  result  from  any 
latent  or  concealed  danger,  or  one  unknown 
to  him.  The  Injury,  therefore.  Is  not  trace- 
able to  any  asserted  negligence  of  the  master 
for  falling  to  warn  the  servant  or  to  give  him 
Instructions.  The  case  is  quite  like  Mlka 
T.  Passaic  Print  Works  (N.  J.  Err.  &  App.) 
70  Atl.  827,  where,  a  servant's  band  being 
caught  between  two  revolving  (flinders,  in 
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plain  sight,  It  was  lield  that,  if  the  master 
was  negligent  In  failing  to  instruct  the  serv- 
ant In  the  operation  of  the  machine,  the  in- 
Jury  was  not  due  to  such  neglect,  for  both 
servant  and  master  bad  equal  means  of  form- 
ing a  correct  Judgment  of  the  danger. 

Error  is  also  assigned  upon  that  portion  of 
the  charge  of  the  court  declaring,  "Where 
persons  without  experience  in  the  use  of  ma- 
chinery of  a  dangerous  character  are  em- 
ployed, it  Is  the  duty  of  the  employer  to  give 
notice  and  warning  against  these  dangers  to 
which  the  employe  is  exposea."  This  Is  too 
broad.  Inexperience  must  have  come  either 
actually  or  by  inference  to  the  knowledge  of 
the  master,  and  then  the  dangers  to  be  warn- 
ed against  must  be  such  as  the  employe  is 
not  reasonably  expected  to  know,  or  as  are 
not  obvious  to  blm. 

The  Judgment  is  reversed,  and  a  venire  de 
novo  ordered. 


(T7  N.  J.  U  SO) 

IiAVIN  V.  PUBLIC  SERVICE  RT.  CO. 
(Sapreme  Court  of  New  Jeniey.    Nov.  9,  1908.) 

1.  Appeal  ard  Bbbob  (J  1010*)  —  Review — 
Evidence. 

Appeals  from  district  courts  being  limited 
to  qnestioDS  of  law,  this  court  will  not,  on  such 
apppal,  review  a  finding  of  fact  if  there  is  any 
legal  evidence  on  which  such  finding  may  be 
supported. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3979;    Dec.  Dig.  f  1010.«] 

2.  Appeal  and  Erbob  (§  204*)— Review— Ob- 
jections Not  Made  BeloW. 

Nor  will  the  admission  of  illegal  evidence 
be  reviewed  when  no  valid  objection  was  made 
at  the  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g{  1258,  1259;  Dec.  Dig.  i 
204.»] 

8.  Appeal  and  Ebbob  ({  1078*)— Objectiohs 

Waived. 

Grounds  for  reversal  not  discussed  in  ei- 
ther argument  or  brief  will  not  b*  considered. 

[Ed.  Note.— For  other  coses,  see  Appeal  and 
Error.  Cent  Dig.  §$  4256-1261;  Dec.  Dig.  f 
1078.*] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  of  Jersey  City. 

Action  by  Bridget  Lavin  against  the  Public 
Service  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  June  term,  1908,  before  GARRI- 
SON, SWATZB,  and  PARKER,  JJ. 

Edwards  &  Smitli,  for  appellant  Samuel 
A.  Besson,  for  appellee^ 

PARKER,  J.  The  district  court  Judgment 
brought  up  by  this  appeal  was  for  damages 
sustained  by  plalntur  because  of  Injury  to 
her  cab,  horse,  and  harness  growing  out  of  a 
collision  with  a  trolley  car  operated  by  de- 
fendant and  which  collision  took  placs  at 
the  Intersection  of  Clinton  street  and  Twelfth 
street,  in  Hoboken.    Clinton  street  runs  north 


and  south,  and  contains  one  car  track  on 
which  the  car  In  question  was  moring  nortli- 
wardly.  Twelfth  street  runs  at  right  angles 
to  Clinton  street  and  through  this  the  cab, 
driven  by  "a  certain  youth"  named  Vletheer, 
was  proceeding  In  an  easterly  direction.  The 
case  was  tried  without  Jury,  and  a  steno- 
graphic transcript  is  certified  on  this  appeal 
as  a  state  of  the  case,  pursuant  to  P.  L.  1905, 
p.  259.  In  addition  to  this,  the  district  court 
has  certified,  pursuant  to  rule  of  this  court, 
certain  findings  of  fact  on  the  evidence  taken 
at  the  trial.  Only  two  of  these  findings  are 
challenged.    They  are  as  follows: 

(6)  The  plalntifTs  cab  driver,  when  he  saw 
that  the  motorman  of  the  car  was  not  going 
to  respect  his  right  to  cross  first,  tried  to  st(9 
his  cab  and  allow  the  car  to  pass. 

(7)  Owing  to  the  absence  of  warning  sig- 
nals, the  high  speed  at  which  the  defendant's 
car  was  moving,  although  the  plalntifT's  cab 
driver  exercised  reasonable  precautions  to 
avoid  the  collision  by  trying  to  stop  his  cab 
when  he  saw  the  latter  was  not  going  to 
respect  his  right  to  cross  the  track  first  the 
collision  was  unavoidable. 

If  there  was  any  evidence  capable  of  sup- 
porting these  findings,  they  cannot  be  review- 
ed here,  the  statute  already  cited  giving  aa 
appeal  on  questions  of  law  only.  N.  T.  &  N. 
J.  Telephone  Co.  v.  Connelly,  69  N.  J.  Law, 
182,  54  Atl.  219 ;  Phelps  v.  Seymour,  70  N.  J. 
Law,  626,  67  Atl.  129 ;  Skidmore  r.  Johnson. 
70  N.  J.  Law,  674,  675,  57  AO.  450;  Burr  v. 
Adams  Express  Co.,  71  N.  J.  Law,  263,  58  Atl. 
609 ;  Hanson  v.  P.  R.  R.,  72  N.  J.  Law,  407,  60 
Atl.  1101 ;  Dale  v.  See,  51  N.  J.  Law,  378,  381, 
IS  Atl.  806,  6  L.  R.  A.  583,  14  Am.  St  Rep. 
68&  The  driver  testified  as  follows:  "Q. 
Could  yon  stop?  A.  No,  sir;  I  tried  to.  I 
tried  to  do  the  best  I  could,  and  when  I 
tried  to  swing  to  one  side  and  I  started  to 
swing  he  came  up  against  me  and  hit  me 
right  in  the  back."  It  is  true  that  a  good 
deal  of  the  testimony  of  this  witness  tends 
to  show  that  he  attempted  to  get  across  ia 
front  of  a  car  that  was  only  a  few  feet  away 
and  approaching  rapidly;  but  the  court  sit- 
ting as  a  jury  was  entitled  to  infer  from  his 
testimony  that  he  tried  to  stop,  but  seeing  h» 
was  certain  to  be  struck  if  he  did,  then  tried 
to  turn  up  Clinton  street  parallel  with  the 
car.  This  disposes  of  the  attack  on  finding 
No.  6. 

Finding  No.  7  depends  in  part  on  findings 
Nos.  3,  4,  and  5,  which  appellants  concede 
are  proper.  They  are  to  the  efTect  that  the 
car  was  going  at  high  speed,  and  that  no 
bell  was  rung  or  warning  signal  made;  that 
the  cab  reached  the  crossing  first;  and  that 
the  motorman  did  not  respect  the  right  of 
the  cab  driver  to  cross  the  street  first  Ap- 
pellants say  the  evidence  demonstrates  con- 
clusivdy  that  the  driver  attempted  to  cross 
after  it  appeared  that  his  right  to  cross  first 
would  not  be  respected,  thus  bringing  tills 
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case  within  the  line  of  decisions  typified  In 
Earle  v.  Consol.  Traa  Co.,  64  N.  J.  Law,  573, 
46  Atl.  613.  We  think  It  was  Inferable  from 
his  testimony  that  he  recognized  and  attempt- 
ed to  exercise  his  right  of  crossing,  assuming 
that  the  car  was'  properly  equipped  with 
braking  appliances  and  a  careful  motorman 
and  did  n(}t  observe  ontll  too  late  that  the 
motorman  "could  not  control  the  brakes." 
His  testimony  was  quite  contradictory,  but 
would  support  this  inference — on  such  an  In- 
ference, finding  No.  7  was  proper.  This  leads 
to  the  conclusion  that  the  nonsuit  asked  for 
was  properly  denied. 

The  other  point  urged  by  the  appellant  is 
that  an  item  of  |30  for  repairing  was  allowed 
in  fixing  the  damages,  which  was  based  on 
Illegal  evidence.  PlaintUf  was  allowed  to 
testify  that  she  had  received  an  estimate 
from  a  painter  who  named  this  amount  as 
the  cost  of  repainting,,  the  work  not  having 
been  done.  This  comes  clearly  within  the 
ruling  In  Arata  v.  Sullivan,  63  N.  J.  Law,  46, 
42  Atl.  839,  and  It  would  have  been  legal  er- 
ror to  admit  the  evidence  if  seasonable  ot>- 
Jectlons  had  been  interposed;  but  up  objec- 
tions of  any  kind  were  made  at  the  time.  At 
the  conclusion  of  the  trial  defendant's  attor- 
ney requited  the  court  to  disregard  this  $30 
Item,  but  only  on  the  ground  that  the  work 
bad  not  been  completed.  That  fact  would  not 
Tender  It  Incompetent.  Were  this  the  law, 
plalntltr  would  have  to  repair  damages  and 
wait  for  the  conclusion  of  repairs  before 
being  In  a  position  to  prove  what  damages 
had  been  sustained. 

One  or  two  other  points  were  raised  at  the 
trial,  and  are  assigned  as  causes  for  reversal, 
hnt  there  was  no  oral  argument,  and  no  men- 
tion of  these  points  is  made  In  appellant's 
brief.  They  have,  therefore,  not  been  con- 
sidered. Hanson  v.  Peuna.  R.  R.,  72  N.  J. 
Law,  407,  60  Atl.  1101. 

The  judgment  will  be'  affirmed. 


07  N.  J.  L.  89) 

DURBROW  y.  HACKBNSACK   MEADOWS 
OO.  et  al. 

(Supreme  Court  of  New  Jersey.    Nov.  9,  1908.) 

1.  EviDYVC-E  (S  164*)— Best  and  Sbcondart— 
Resoltttion  of  Corporation. 

If  a  resolution  passed  at  a  meeting  of  the 
board  of  directors  of  a  corporation  was  correct- 
ly recorded,  then  the  minutes  afford  the  best  evi- 
drace  as  to  the  contents  of  the  resolution,  and 
none  other  will  be  received  when  the  minutes 
are  at  hand.  If  the  correctness  of  the  minutes 
is  to  be  attacked,  it  is  necessary  first  to  offer 
them  for  that  purpose. 

[Bd.    Note. — For   other   cases,   see   Evidence, 
Cent.  Dig.  {!  546,  547;    Dec.  Dig.  {  164.*] 

2.  CoBPORATioNS    (§   410*)  —  Officbbb   and 
AOEMTB — SCOFK  OF  AirrHORTrT. 

A  resolution  of  a  board  of  directors  of  a 
land  company  authorizing  an  agent  to  execute 
on  behalf  of  the  company  agreements  for  the 
sale  of  its  property  does  not  empower  the  agent 
to  make  a  contract  which  is  not  for  the  sale  of 


property,  and  is  entirely  outside  of  Qxt  ordinary 
course  of  its  business. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  i  410.»] 

3.  EviDEwoE  (8  185*)— Best  and  Secondary- 
Demand  FOE  Phodootioh  of  Origin Aii— 
Xeckssity. 

■Where,  by  the  presumption  of  law,  a  con- 
tract is  in  the  hands  of  the  adverse  party,  sec- 
ondary evidence  as  to  its  contents  will  not  be 
received  in  the  absence  of  any  demand  upon 
the  adverse  party  to  produce  the  original. 

[Ed.   Note. — For  other   cases,   see   Evidence,v 
Cent.  Dig.  $  042;   Dec.  Dig.  8185.*] 

4i  Evidence  ($  182*)— Best  and  Secondabt— 

Proof  of  Execution. 

The  nonproduction,  under  demand,  of  a, 
contract,  the  existence  of  which  was  denied,  will 
not  justify  proof  of  its  conteuts  by  secondary 
evidence  without  first  proving  its  existence  and 
due  execution. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  i  604;   Dec.  Dig.  i  182.*] 

(Syllabus  by  the  Court) 

Action  by  William  Durbrow  against  the 
Hackensack  Meadows  Company  and  another. 
Plaintiff  was  nonsuited,  and  thereupon  ap- 
plied for  a  rule  to  show  cause  why  the  same 
should  not  be  set  aside  and  a  new  trial 
granted.    Bale  discharged. 

Argued  June  term,  1908,  before  GUM- 
MERE, 'O.  J,  and  TRENCHARD  and  MIN- 
TURN,  JJ. 

Northrop  &  Griffiths  and  William  D.  Ed- 
wards, for  plaintiff.  Collins  &  Oorbln,  for 
defendant  Hackensack  Meadows  Co.  Mar- 
shall Van  Winkle,  for  defendant  Arthur  L. 
Meyer. 

TRENCHARD,  J.  The  plaintiff  in  this 
suit  seeks  to  recover  from  the  defendants,  the 
Hackensack  Meadows  Company  and  Arthur 
L.  Meyer,  compensation  for  bringing  about 
an  arrangement  between  the  Hackensack 
Meadows  Company  and  the  Federal  Contract- 
ing Company  whereby  the  latter  company 
filled  In  land  of  the  Meadows  Company  with 
soil  taken  from  the  bottom  of  the  New  York 
Bay.  The  plaintiff's  claim  was  that  he  was 
authorized  to  make  this  arrangement.  If  he 
could,  and  was  promised  compensation  by 
Meyer,  on  behalf  of  the  Meadows  Company, 
in  case  he  succeeded.  At  the  trial  at  the 
Hudson  circuit  there  was  no  evidence  show- 
ing any  authority  on  the  part  of  Meyer  to 
bind  the  company  In  making  this  arrange- 
ment, nor  any  other  evidence  npon  which  lia- 
bility could  be  rested,  and  a  nonsuit  was 
directed  by  the  court  Whereupon  the  plain- 
tiff applied  to  tlie  trial  Judge  for,  and  was 
allowed,  a  rule  to  show  cause  why  the  Judg- 
ment of  nonsuit  should  not  be  set  aside  and 
a  new  trial  granted. 

The  contention  In  this  court  Is  that  there 
was  a  failure  of  proof  only  because  the  trial 
Judge  overruled  testimony  offered  which 
would  have. shown  authority  orlgUially  con- 
ferred on  Meyer  to  bind  the  company,  or 
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tise  •  ratlflcatlon  of  his  act  In  order  to 
show  such  authority  In  Meyer,  the  plaintiff 
first  attempted  to  'prove  by  the  'witness  £1- 
well  that  at  a  meeting  of  the  directors  of 
the  Meadows  Company  at  'wbich  the  witness 
was  present,  although  not  a  director,  a  res- 
olution was  passed  appointing  Meyer  g^er- 
al  manager  with  power  to  bind  the  company. 
This  testimony  was  properly  OTerruIed  as 
not  the  best  evidence.  If  the  resolution  was 
correctly  recorded,  then  the  minutes  afforded 
the  best  evidence  as  to  its  contents,  and  none 
other  was  competent  in  view  of  the  fact 
that  the  minutes  were  at  hand.  If  the  cor- 
rectness of  the  minutes  was  to  be  attacked, 
it  was  necessary  first  to  offer  them  for  that 
purpose.  Van  Hook  v.  Somervllie  Mfg.  Co., 
6  N.  J.  Eq.  137;  26  Amer.  &  Eog.  Enc.  of  L. 
(2d  Ed.)  1005.  For  the  same  purpose  the 
plaintiff  also  attempted  to  prove  by  the  samo 
witness  the  adoption  by  the  directors  of  the 
company  of  a  resolution  authorizing  Meyer 
to  execute  on  behalf  of  tbe  company  agree- 
ments for  the  sale  of  its  property.  We  in- 
cline to  think  that  this  testimony  was  In  a 
like  position,  and  therefore  also  was  properly 
overruled  for  the  reasons  already  Indicated, 
but,  however  that  may  be,  the  resolution  con- 
tained no  authority  to  Meyer  to  make  the 
contract  in  question,  which  was  not  for  the 
sale  of  property,  and  was  outside  of  the  ordi- 
nary course  of  the  business  of  the  company. 
10  Cyc.  924. 

The  plaintiff  next  offered  to  prove,  by  the 
witness  Elwell,  the  terms  and  provisions  of 
a  contract  alleged  to  have  been  made  in  -writ- 
ing between  the  Meadows  Company  and  Mey- 
er "relative  to  the  compensation  that  he  was 
to  receive,  and  the  duties  he  was  to  perform, 
as  general  manager  of  the  company."  This 
testimony  was  properly  excluded  for  two 
reasons:  First.  The  writing,  if  it  existed, 
and  had  been  duly  executed,  was  presumed 
to  have  been  in  the  hands  of  either  one  or 
the  other  of  the  defendants.  Tbe  plaintiff 
by  the  rule  of  law  was  required  to  make  his 
proof  of  the  contract  by  the  highest  evidence 
which,  under  the  circumstances  of  the  case, 
the  law  presumed  to  be,  or  ought  to  be,  in 
his  power.  He  called  on  the  Meadows  Com- 
pany to  produce  it  They  denied  having  any 
such  contract,  and,  in  effect,  denied  its  ex- 
istence. He  should  then  have  called  upon 
the  defendant  Meyer  to  produce  It  This  he 
did  not  do.  Until  that  was  done  secondary 
evidence  of  tbe  contents  of  the  paper  was 
Inadmissible.  Den  v.  McAllister,  7  N.  J. 
Law,  46.  Secondly.  The  offer  was  made 
without  previous  proof  of  the  existence  and 
due  execution  of  the  contract  The  nonpro- 
duction,  imder  demand,  of  a  contract  the 
existence  of  which  was  denied,  -will  not  Jus- 
tify proof  of  its  contents  by  secondary  evi- 
dence without  first  proving  its  existence  and 
due  execution.  17  Cyc.  638.  For  the  evident 
purpose,  although  not  so  stated,  of  proving 


a  ratlflcatlon  by  the  company  of  Meyer's  al- 
leged agreement  with  the  plaintiff,  the  latter 
next  attempted  to  prove  by  the  witness  El- 
well what  action  was  taken  by  the  board  of 
directors  of  the  Meadows  Company  with  re- 
spect to  a  "bill  from  Mr.  Ducbrow."  As 
hereinbefore  remarked,  Elwell's  testimony 
was  not  the  best  evidence  of  what  occurred 
at  the  directors'  meeting;  that  should  have 
been  shown  by  the  minutes.  It  does  not  ap- 
pear that  the  question  was  asked  for  the 
purpose  of  disproving  an  entry  in  the  min- 
utes, nor  to  supply  an  omission  therein.  The 
evidence  was  therefore  properly  overruled. 

Tbe  whole  case  discloses  no  evidence  upon 
wh.ich  a  judgment  for  the  plaintiCC '  could 
have  been  rested,  and  hence  the  nonsuit  was 
properly  directed. 

Let  the  rale  to  show  cause  be  discharged, 
with  costs. 


(TT  N.  J.  U  61) 
BRYANT,   Commissioner  of  Labor,  T.  N.  Z. 

GRAVES  CO. 
(Snpremf  Oonrt  of  TIew  Jersey.    Nov.  8,  1908.) 

Officebs  (S  113*)— Obstbuchno  ir  Pebpobu- 

ANCE  OF  Dnnn. 

In  the  trial  of  an  action  to  recover  a  pen- 
alty, under  section  26,  Act  1904  (P.  li.  p.  160), 
for  obstmcting  and  hinderinp  the  inspectors  of 
the  Department  of  Labor  while  in  the  perform- 
ance of  their  duties,  it  appeared  that  two  in- 
spectors applied  at  the  office  of  the  defendant; 
that  the  door  of  the  office  was  locked,  but  some 
one  within  told  them  to  go  to  the  gateman. 
They  went  to  the  gateman,  told  him  who  tb'ey 
were,  handing  him  a  card  upon  which  was  tbe 
official  position  of  the  one  inspector  and  show- 
ed him  tbe  official  badge.  The  gateman  refus- 
ed to  admit  them.  Held,  that  from  tbe  testi- 
mony the  jury  might  have  inferred  that  the  un- 
explained act  of  the  KBteman  was  the  act  of  the 
defendant  and  so  raised  a  prima  facie  case  to 
go  to  the  jury,  and  that  a  nonsuit  was  error. 

[Bd.  Note.— For  other  caaes,  see  Officers,  Dee. 
Dig.  i  113.»] 

(Syllabus  by  the  CouM.) 

Appeal  from   District  Court  of   Camden. 

Action  by  Lewis  T.  Bryant  Commissioner 
of  Labor  of  New  Jersey,  against  the  N.  Z. 
Graves  Company,  to  recover  a  penalty. 
Judgment  for  defendant  and  plaintiff  ap- 
peals.   Reversed. 

Argued  June  term,  1908,  before  BERGEN, 
VOORHEES,  and  REED,  JJ. 

Nelson  B.  GasklU,  Asst.  Atty.  Gen.,  for 
appellant    John  W.  Wescott  for  appellee. 

REED,  J.  This  action  was  brought  to  re- 
cover the  sum  of  $50  for  one  penalty  for 
violating  section  26  of  the  act  entitled  "An 
act  regulating  the  age  and  employment  safe- 
ty, health  and  work  hours  of  persons,  em- 
ployes, and  operatives  in  factories,  work- 
shops, mills,  and  all  places  where  the  manu- 
facture of  goods  of  any  kind  Is  carried  on, 
and  to  establish  a  department  for  the  em* 
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forcement  thereof."  Act  March  24,  1904 
(P.  It.  p.  160).  Section  45  of  this  act  provides 
for  the  appointment  of  a  commissioner,  as- 
Blstant  commissioner,  and  inspector  of  labor. 
These  officers  are  empowered  at  all  reason- 
able times  to  enter  and  inspect  factories, 
mills,  workshops  and  places  where  the  manu- 
facture of  goods  of  any  kind  Is  carried  on. 
Section  26  enacts  that  "no  persons  shall  in- 
terfere with,  delay,  obstruct  or  hinder  by 
force  or  otherwise,  the  commissioner  or  as- 
sistant commissioner  or  Inspector  In  the  per- 
formance of  their  duties."  The  defendant, 
the  N.  Z.  Graves  Company,  operate  In  Cam- 
den a  factory  known  as  the  "Camden  White 
Lead  Works,"  wherein  wUte  lead  Is  man- 
Ttfactured.  On  October  27,  1907,  Henry 
Knetinle  and  Lewis  Holler,  both  Inspectors 
of  the  department  of  labor,  went  to  the  fac- 
tory of  the  defendant  for  the  purpose  of 
making  an  inspection.  They  went  first  to 
the  office.  The  door  of  the  office  was  lodced. 
These  Inspectors  knocked  repeatedly,  and 
8  voice  from  the  inside  of  the  office  said  to 
them,  "Go  to  the  gateman.  See  the  gate- 
man  outside."  They  went  to  the  gateman, 
told  him  who  they  were,  handing  him  a  card 
upon  which  was  the  name  of  Holler  with  his 
official  position  thereon,  and  he  showed  the 
gateman  his  official  badge.  The  gateman  re- 
fused to  admit  tbe  Inspectors.  This  was  the 
testimony  upon  tbe  trial,  and  at  the  close 
of  the  commissioner's  case,  the  trial  judge 
directed  a  verdict  for  the  defendant.  We 
think  this  direction  was  erroneous.  It  is  not 
denied  that  the  Inspectors  were  excluded 
from  the  defendant's  factory,  and  that  this 
exclusion  obstructed  and  hindered  tbe  in- 
q)ectors  from  the  performance  of  their  duty. 
The  substantial  ground  upon  which  the  direc- 
tion of  the  trial  judge  is  defended  is  that 
it  did  not  appear  from  the  testimony  that  the 
gateman  was  the  servant  of  the  defendant 
when  he  refused  admission  to  the-  Inspect- 
ors; but,  from  the  facts  proved,  we  think 
tbe  jury  could  have  drawn  the  conclusion 
tliat  the  gateman  was  the  servant  of  the  de- 
fendant. The  Inspectors  went  first  to  the 
appropriate  place — the  office  of  the  company. 
They  were  directed  by  some  one  in  the  office 
to  the  gateman.  They  went  to  tbe  gateman, 
80  far  as 'appears  the  only  gateman.  The 
fact  that  be  was  stationed  at  the  gate  was  a 
fact  from  which  tbe  jury  could  have  infer- 
red that  he  was  there  as  the  servant  of  the 
company,  stationed  there  to  guard  the  gate 
and  exercise  his  authority  in  admitting  those 
who  were  entitled  to  enter,  and  excluding 
those  who  were  disentitled  to  enter.  Nor  Is 
the  Inference  tliat  the  act  of  the  servant  was 
tlie  act  of  tbe  master  destroyed  by  the  fact 
that  the  action  Is  for  a  penalty.  In  Atty. 
Gen.  V.  SIdden,  1  Cromp  &  Jer.  Rep.  219,  tbe 
master  was  held  liable  for  the  fraudulent 
act  of  bis  servant  committed  in  violation  of 
the  revenue  laws.    Tbe  court  held  that  the 


action  was  a  civil  suit  to  recover  penalties 
given  by  the  statute.  It  was  held  that  the 
acts  committed  by  the  servant  raised  an  In- 
ference that  be  was  acting  for  and  with  the 
assent  of  the  master,  but  it  was  a  privilege 
of  the  master  to  show  the  contrary.  In 
Verona  Central  Cheese  Co.  v.  Murtaugh,  50 
N.  Y.  314,  tbe  defendant's  servant  prepared 
and  delivered  at  tbe  plaintUTs  factory  skim- 
med milk,  in  violation  of  the  penal  statute, 
and  it  was  held  that  this  raised  a  prima 
fade  case  against  the  master,  which  could 
be  rebutted  by  him.  Among  the  cases  cited 
in  the  opinion  in  this  case  are  Locke  v. 
Steams,  1  Mete.  (Mass.)  562,  35  Am.  Dec. 
382;  Commonwealth  v.  Nichols,  10  Mete. 
(Mass.)  259,  43  Am.  Dec.  432;  Bennett  v. 
Judson,  21  N.  T.  238.  In  tbe  present  case, 
tbe  defendant,  instead  of  producing  evidence 
to  repel  the  prima  fade  Inference  against 
him,  remained  silent 

The  direction  of  a  verdict  for  the  defend- 
ant in  these  circumstances  was  error,  and 
the  judgment  should  be  reversed. 


(17  N.  J.  U  128) 

FIDELITY    TRUST    CO.    v.    BOARD    OP 

EQUALIZATION  OF  TAXES  OF  NEW 

JERSEY  et  al. 

(Supreme  Court  of  New  Jersey.    Nov.  9,  1908.) 

1.  Taxation  (i  386*)  —  Assbbshent— Deduo- 
iiON  OF  Liabilities. 

Id  tbe  taxation  of  trust  companies,  under 
section  18,  Act  1903  (P.  L.  1903,  p.  405),  the 
full  amount  of  capital  and  accumulated  sur- 
plus must  be  ascertained  by  deducting  from  the 
gross  assets,  at  tbeir  true  value,  tbe  liabilities 
and  debts  of  tbe  company. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  386.»]  ■ 

2.  Taxation  (J  386»)— Tbust  Cokpanies— As- 
sessment. 

From  the  fall  amount  of  capital  and  ac- 
cumulated surplus  of  trust  companies  thus  as- 
certained, the  true  value  of  all  assets  by  law 
eipmpt  from  taxation  Is  to  be  deducted.  The 
balance  thus  ascertained  is  the  amount  upon 
which  the  tax  Is  to  be  a;ssessed,  leas  the  amount 
of  the  assessment  upon  tbeir  real  estate. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Dec.  Dig.  i  386.*] 

(Syllabus  by  the  Court.) 

Certiorari  on  tbe  prosecution  of  the  Fideli- 
ty Trust  Company  against  the  Board  of 
Equalization  of  Taxes  and  others  to  review 
an  assessment.  Assessmoit  set  aside,  and 
judgment  reversed. 

Argued  June  term,  1908,  before  REED, 
BERGEN,  and  VOORHEE8,  JJ. 

Samuel  W.  Beldon,  for  prosecutor.  Fran- 
cis Child,  Jr.,  and  Herbert  Boggs,  for  de- 
fendants. 

VOORHEES,  J.  The  writ  in  this  case  runs 
to  the  board  of  equalization  of  taxes  of  New 
Jersey,  to  remove  its  judgment  affirming  the 
decision  of  the  Essex  county  board  of  taxa- 
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tlon,  which  upon  appeal  to  It  confirmed  a  tax 
assessment  for  the  year  1907,  made  and  lev- 
led  against  the  prosecutor,  the  Fidelity- 
Trust  Company.  From  the  agreed  facts  in 
the  case  It  appears  that  the  trust  company 
Is  a  corporation  existing  under  the  laws  of 
New  Jersey,  with  Its  ofllce  In  the  city  of 
Newark;  that  on  the  20th  day  of  May, 
1907,  Its  capital  and  accumulated  surplus 
amounted  to  $9,269,342.71 ;  that  It  held  real 
estate  amounting  to  $56,778.25 ;  that  Its  capi- 
tal and  accumulated  surplus  on  that  date 
were  pro  tanto  Invested  In  nontaxable  or 
exempt  securities  to  the  amount  of  $9,000,- 
439..'59.  Deducting  the  last  two  Items,  a  tax- 
able balance  is  shown  of  $212,124.87.  On  the 
above  balance  of  $212,124.87,  being  the  capi- 
tal and  accumulated  surplus  after  deduc- 
tion of  the  value  of  its  real  estate  and  Its 
nontaxable  securities,  the  assessment  for  the 
year  1907  was  made  against  said  company 
by  the  taxing  authorities  of  Newark.  The  tax 
so  assessed  was  thereupon  duly  paid  by  the 
prosecutor.  It  appears  also  that  among  the 
assets  of  the  company  are  1,505  shares  of  the 
capital  stock  of  the  Union  National  Bank^of 
Newark,  of  the  par  value  of  $150,500,  and 
that  these  shares,  after  the  assessment  had 
been  made  against  the  prosecutor  upon  its 
capital  stock  and  surplus,  were  in  addition 
thereto  assessed  for  taxation  at  the  sum  of 
$228,960.  From  the  assessment  of  these  bank 
shares  the  appeal  in  question  was  made  to 
the  board  of  equalization  of  taxes,  which  by 
its  Judgment  confirmed  said  tax. 

The  revised  tax  act  of  1903  (P.  L.  1903,  p. 
405,  §  18)  provides  "that  every  fire  Insurance 
company  and  every  trust  company  shall  be 
assessed  upon  the  full  amount  of  its  capital 
stock  paid  in  and  accumulated  surplus.  The 
real  estate  belonging  to  every  such  corpora- 
tion, however,  shall  be  taxed  in  the  taxing  dis- 
trict where  such  real  estate  is  situated  and 
the  amount  of  assessment  upon  such  real  es- 
tate shall  be  deducted  from  the  amount  of  any 
assessment  made  upon  the  capital  stock  and 
accumulated  surplus  as  herein  provided  for." 
That  the  stock  and  securities  exempt  by  law 
should  be  deducted  in  computing  the  taxable 
value  of  the  capital  and  accumulated  surplus 
Is  settled  by  the  case  of  Trenton  v.  Standard 
Fire  Ins.  Co.  (N.  J.  Sup.)  68  Atl.  1111,  and 
Lippincott  V.  Llpplncott  (N.  J.  Err.  &  App.) 
69  Atl.  502.  There  is  no  merit  in  the  conten- 
tion that  the  bank  stock  escapes  taxation  by 
reason  of  making  the  assessment  upon  the 
capital  and  accumulated  surplus,  or  that  such 
fact  conclusively  appears  because  the  value 
of  such  hank  shares  exceeds  that  of  the  net 
taxable  capital  and  surplus.  In  order  to  as- 
certain the  capital  and  surplus  it  is  necessary 
to  find  the  true  value  of  the  gross  assets. 
From  this  must  be  deducted  debts  and  lia- 
bilities. The  remainder  will  be  the  value 
of  the  capital  and  surplus.  If  any.  This  re- 
mainder for  the  purposes  of  taxation  is  to  be 
still  further  reduced  by  the  assessment  of  the 
real  estate  and  nontaxable  securities  of  the 


company,  and  it  Is  evident  that,  if  these  bank 
shares  were  included  In  the  gross  assets,  as 
we  must  presume  they  were,  they  have  not 
escaped  taxation.  Their  value  has  been  com- 
puted in  and  contributed  to  the  portion  of 
the  gross  assets  which  have  been  set  off 
against  the  liabilities.  This  method  of  as- 
sessment is  only  a  mode  of  ascertaining  the 
value  of  the  property  of  the  trust  company 
above  its  liabilities.  Of  course,  it  presupposes 
that  the  values  used  to  this  end  are  true 
values  within  the  constitutional  meaning. 
The  result  obtained  Is  similar  to  assessments 
against  Individuals,  where  the  assessors  val- 
ue all  the  property  and  deduct  debts. 

Having  thus  ascertained  these  results, 
there  is  one  remaining  factor  to  be  consid- 
ered. Is  this  net  result  made  up  in  whole 
or  in  part  of  nontaxable  property  ?  If  so,  then 
such  nontaxable  securities  must  be  deducted ; 
for  to  tax  the  fund,  composed  of  exempt 
property.  Is  to  tax  such  exempt  property. 
Newark  City  Bank  v.  Newark,  30  N.  J.  Law, 
13.  This  also  must  be  so  In  order  to  make 
uniform  the  method  of  taxation  of  the  as- 
sets of  corporations  and  the  property  of  in- 
dividuals. Therefore  it  appears  that  in  the 
present  assessment  the  bank  stock  has  been 
taxed.  It  is  Included  In  the  general  state- 
ment ;  but,  as  the  liabilities  are  offset  against 
it,  it  has  lost  its  identity  just  as  all  other 
assets  lose  their  identity  in  this  method,  but 
their  value  is  not  dissipated  by  being  thus 
dealt  with.  Having  thus  shown  that  the 
stock  has  not  escaped  taxation,  the  conten- 
tion that  the  eighteenth  section  of  the  tax 
act  of  1903  is  in  violation  of  paragraph  11, 
I  7,  art.  4,  of  the  Constituticn,  because  ex- 
empting trust  companies  from  taxation  upon 
national  bank  stock  as  such  held  by  them, 
must  fall. 

The  final  point  made  by  the  defendant  Is 
that  the*  capital  stock  must  be  valued  at  its 
true  value,  and  that,  as  its  selling  price  In 
1907  was  about  $600  per  share  the  assess- 
ment should  be  upon  $12,000,000,  from  which 
the  deduction  for  nontaxable  securities,  $9,- 
000,000,  should  be  made,  leaving  $3,000,000 
for  taxation.  This,  however,  is  not  the  meth- 
od prescribed  by  the  act  It  is  true,  as  be- 
fore said,  that  all  the  securities  should,  in 
ascertaining  the  total  assets,  be  valued  at 
their  true  values.  This  presumably  has  been 
done  by  the  ofllcers  charged  with  the  duty  of 
making  the  assessment  Thus  the  true  value 
of  all  the  property  of  the  company  has  been 
ascertained.  The  market  value  of  shares  is 
not  the  criterion  prescribed  by  law,  and  may 
not  in  fact  indicate  the  aggregate  values  of 
all  the  securities.  All  possible  taxable  value 
will  be  gathered  up  in  the  two  Items  of 
capital  and  surplus. 

The  assessment  on  the  bank  stock  as  such. 
In  addition  to  and  separated  from  the  assess- 
ment on  capital  stock  and  surplus,  should 
be  set  aside,  and  the  Judgment  of  the  state 
board  reversed. 
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(77  N.  J.  U  U6)     • 

MlUiim  ▼.  LAI. 
(Supreme  Court  of  New  Jersey.    Nor.  9,  1008.) 

L  Maucious  Pbosxctttion  ({  72*) — ^Mauck — 

Pbobable  Cause. 

In  an  action  for  malicious  prosecution,  the 
court,  having  instructed  the  jury  that  there  was 
BO  malice,  left  the  qaestiou  of  tticlt  of  probable 
cause  to  the  jury ;  held  error,  because  both  mal- 
ice and  want  of  probable  cause  ore  essential  to 
support  the  action. 

[Ed.  Note.— For  other  cases,  see  Malicions 
Prosecution,  Cent.  Dig.  Si  168-173;  Dec  Dig. 
I72.»l 

2.  Maucious  PROSECtrrios  (§  26*)— Malic*— 

Want  op  Pbobable  Cause. 

Want  of  probable  cause  being  merely  evi- 
dence of  malice,  not  malice  itself,  the  jury  must 
find  the  existence  of  malice  to  support  a  judg- 
ment for  the  plaintiff. 

['Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  {  69;   Dec  Dig.  {  2a*] 

(Syllabus  by  the  Court) 

Appeal  from  District  Conrt  of  Passala 
Action  by  David  Miller  against  Harry  LaL 

Judgment  for  plaintiff.     Defendant  appeals. 

Reversed. 
Argued   June    term,    1906,   before   RBSD, 

BERGBN,  and  VOORHEES,  JJ. 

Randal  B.  Lewis,  for  appellant  John  E. 
Benson,  for  appellee. 

VOORHEES,  J.  This  is  an  appeal  from 
the  district  court  of  the  city  of  Passaic.  The 
action  was  brought  for  false  Imprisonment 
and  malicious  prosecution,  and  was  tried 
before  the  court  and  a  Jury,  and  a  verdict 
rendered  for  the  plaintiff. 

The  defendant  is  a  Chinaman  conducting 
■  restaurant  in  Paterson.  About  midnight 
several  men  entered  the  restaurant,  ate  a 
meal,  and  when  requested  to  pay  for  It  as- 
saulted the  defendant  and  bis  employes.  The 
assailants  ran  out,  and  customers  in  the 
place  summoned  the  police,  who  came  and 
fonnd  the  defendant  badly  beaten  and  In  a 
semiconscious  state.  The  defendant  knew 
none  of  his  assailants.  The  police  began  an 
Investigation.  One  of  the  policemen  gave 
the  defendant  a  slip  of  paper  containing  three 
names  alleged  to  be  his  assailants,  which 
the  defendant  took  to  the  police  station  next 
morning.  This  slip  did  not  contain  the  name 
of  the  plaintiff,  and  when  it  was  presented 
by  the  defendant,  accompanied  by  a  police 
officer,  to  the  secretary  of  xwHce,  with  whom 
police  reports  are  flled,  the  secretary  erased 
4me  name  and  inserted  that  of  the  plaintiff, 
saying,  "Miller  (the  plaintiff)  is  the  man  you 
want"  The  secretary's  Information  was  bas- 
ed upon  reports  flled  with  him  made  by 
policemen  detailed  on  the  case.  The  defend- 
ant took  the  slip  of  paper  as  amended  by 
fbe  secretary  to  the  recorder,  who  prepared 
the  complaint  and  Issued  the  warrant  upon 
which  the  plaintiff  was  arrested.  The  plain- 
tiff, after  spending  24  hours  In  jail,  was  re- 
leased  on   ball,  and  then   went  to  the  de- 


fendant's place  of  business,  where  the  defend- 
ant failed  to  identify  him,  and  stated  that 
maybe  be  bad  arrested  the  wrong  one,  and 
two  days  later,  at  the  trial  In  special  ses- 
sions, again  failed  to  Identify  the  plaintiff. 
The  plaintiff  bad  been  twice  arrested  by  the 
police  before  this  time.  The  defendant  bad 
never  known  the  plaintiff,  and  has  not  much 
knowledge  of  the  English  language  or  the 
customs  of  the  country. 

At  the  close  of  the  plalntlfTs  case  a  mo- 
tion for  a  nonsuit  was  made  on  the  groimd 
that  there  was  no  right  of  action  for  false 
arrest  (imprisonment),  as  the  prosecution  was 
regular  and  the  court  from  whence  it  issued 
had  Jurisdiction,  and  that  there  was  no  ac- 
tion for  malicious  prosecution,  as  the  plain- 
tiff bad  failed  to  show  malice  or  lack  of 
reasonable  and  probable  cause  In  making 
the  complaint  The  motion  was  denied.  At 
the  close  of  the  defendant's  case  the  motion 
was  renewed  on  the  grounds  above  stated, 
and  on  the  further  ground  that  the  defend- 
ant had  shown  that  he  bad  reasonable  and 
probable  cause  for  making  his  complaint 
The  covirt  allowed  the  motion  as  to  the  count 
for  false  imprisonment,  and  further  held  that 
there  was  no  actual  malice  In  the  case,  but 
denied  the  nonsuit  as  to  the  count  for  ma- 
licious prosecution.  The  defendant  then  mov- 
ed for  the  direction  of  a  verdict  In  his  favor 
on  the  ground  that  there  was  no  malice,  and 
that  lack  of  reasonable  and  probable  cause 
had  not  been  shown.  Thereupon  the  court 
charged  the  jury  that  there  was  no  actual 
malice  shown  in  the  case,  but  the  question 
for  them  to  decide  was  whether  or  not  the 
defendant  had  reasonable  and  probable  cause 
to  cause  the  plaintiffs  arrest  The  court 
was  requested  to  charge  that  the  defendant 
had  reasonable  and  probable  cause  for  bis 
complaint  against  the  plaintiff.  This  was  re- 
fused. The  court  thereupon  charged  that  the 
question  of  reasonable  and  probable  cause 
was  one  for  the  Jury  to  decide.  The  Jury 
found  In  favor  of  the  plaintiff  for  $100  and 
costs. 

In  an  action  for  malicious  prosecution  it 
Is  Incumbent  upon  the  plaintiff  to  show  that 
there  was  no  probable  cause  for  the  prosecu- 
tion, and  also  that  the  defendant  was  actuat- 
ed by  malice  in  instituting  such  prosecution. 
There  must  be  both  want  of  probable  cause 
and  malice.  If  probable  cause  is  shown,  then 
the  question  of  malice  becomes  Immaterial, 
because,  there  being  probable  cause,  one  of 
the  essential  elements  necessary  to  main- 
tain the  action  Is  disproved.  The  question  ot 
the  existence  of  reasonable  and  probable 
cause  must  be  decided  by  the  court,  and 
should  not  be  left  to  the  Jury.  Magowan  v. 
Rickey,  (54  N.  J.  Law,  402,  45  Atl.  804;  Ro- 
bitzek  V.  Daum,  220  Pa.  61,  69  Atl.  96. 
Whether  the  proof  of  certain  facts  consti- 
tutes probable  cause  Is  a  question  of  law, 
and  It  is- error  to  submit  such  question  to  the 
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JiUT.  Travlfl  t.  Smith,  1  Pa.  234,  44  Am. 
Dec.   125. 

Tbe  court  having  taken  from  the  jury  the 
question  of  malice,  sabmitted  only  the  ques- 
tion of  probable  cause,  against  the  defend- 
ant's request  for  binding  Instructions.  This 
was  error.  As  there  must  be  malice  shoTvn, 
and  the  court  distinctly  found  that  malice 
was  not  present,  an  essential  element  was 
absent,  and  there  should  have  been  a  direc- 
tion for  the  defendant  Stewart  t.  Sonne- 
bom,  96  U.  S.  187,  25  L.  Ed.  116;  Crescent 
City,  etc.,  Co.  t.  Butchers'  Union,  120  U.  S. 
149,  7  Sup.  Ct.  472.  30  L.  Ed.  614. 

The  plainUfr  cannot  support  the  Judgment, 
except  there  be  evidence  of  malice,  from 
which  the  Jury  has  found  its  existence.  Scho- 
field  T.  Ferrers,  47  Pa.  194,  86  Am.  Dec. 
632.  There  seems  to  be  an  entire  absence 
of  any  facts  from  which  malice  could  be  im- 
puted to  the  defendant 

Tbe  judgment  is  reversed. 

(77  N.  J.  L.  54)  '  . 

SPERRT  T.  BARBER. 
(Supieme  Court  of  New  Jersey.    Nov.  9,  1908.) 

Municipal  CoBroBATiows  (8  978*)— Dipoit 

Receives  or  Taxes — ^Tebm. 

The  terra  of  oiBce  of  the  deputy  receiver 
of  taxes  of  tlie  city  of  Trenton  is  a  term  fixed 
by  law,  and  is  coterminous  with  the  term  of  tbe 
receiver,  whose  deputy  be  is. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  I>ec  Dig.  {  97&*] 

(Syllabus  by  the  Court) 

Quo  warranto  by  the  Attorney  General, 
on  the  relation  of  Washington  E.  L.  Sperry, 
against  John  W.  Barber.  Judgment  for  re- 
lator on  demurrer  to  plea. 

Argued  June  term,  1908,  before  GARRI- 
SON, SWAYZE,  and  PARKER,  JJ. 

Frank  S.  Katzenbach,  Jr.,  and  Erwln  Mar- 
shall, for  relator.  W.  H.  Apgar,  for  defend- 
ant , 

SWAYZE,  J.  The  defendant  Barber  was 
appointed  deputy  receive  of  taxes  by  Fred- 
erick Gilkyson,  who  was  elected  receiver  of 
taxes  of  Trenton,  and  held  office  for  the  term 
beginning  January  1,  1904,  and  extending  to 
January  1,  1906,  and  re-elected  for  the  term 
from  January  1,  1906,  to  January  1,  1908. 
Barber  took  the  oath  of  office  as  deputy  re- 
ceiver January  1,  1904,  and  gave  a  bond  to 
tbe  city  for  the  faithful  performance  of  his 
duties.  On  January  1,  1906,  he  gave  a  new 
bond,  and  entered  upon  the  discharge  of  the 
duties  of  his  office  for  a  second  term  of  two 
years.  At  the  election  in  November,  1907, 
Berrien  was  chosen  receiver  of  taxes  to  suc- 
ceed Gilkyson,  and  Gllkyson's  term  expired 
on  tbe  Ist  day  of  January,  1908.  Berrien 
thereupon  appointed  three  deputy  receivers. 


two  of  whom  were  conflrmecf  by  the  common 
council,  as  required  by  the  city  charter.  The 
third  was  not  confirmed.  The  plea  avers 
that  tbe  defendant  Is  a  veteran  of  the  Civil 
War,  and  claims  the  benefit  of  the  act  of 
1907  (P.  L,  p.  37),  protecting  those  officers 
whose  term  is  not  fixed  by  law.  To  tlUs 
plea  there  Is  a  demurrer.  The  question  pre- 
sented is  whether  Barber  held  an  office 
whose  term  was  not  fixed  by  law.  The  claim 
of  the  relator  is  that  the  term  of  Barber 
expired  at  the  same  time  as  the  term  of  Qll- 
Ityson,  the  receiver,  whose  deputy  be  was. 
The  defendant  claims  the  contrary. 

The  appointment  was  made  under  the  pro- 
visions of  tbe  city  charter,  which  authorised 
the  receiver  of  taxes  to  appoint  with  the 
consent  of  the  common  council,  one  or  more 
deputies,  who  should  have  power  to  do  all, 
or  every  act  or  acts,  which  it  should  be  law- 
ful for  the  said  receiver  of  taxes  to  do.  The 
term  of  the  receiver  of  taxes  is  fixed  by  the 
cliarter  at  two  years. 

We  think  the  relator  is  correct  in  his  con- 
tention, and  are  led  to  this  conclusion  by  the 
fact  that  tbe  only  acts  which  the  defendant 
can  do  are  acts  which  it  would  be  lawful 
for  the  receiver  of  taxes,  who  appointed  him, 
to  do.  When  the  act  uses  the  language  "the 
said  receiver  of  taxes,"  It  points  to  the  for- 
mer part  of  the  section,  and  evidently  refers 
to  the  receiver  of  taxes,  to  whom  is  given  the 
power  to  appoint.  Such  also  Is  the  ordinary 
signification  of  the  word  "deputy."  It  natu- 
rally connotes  one  who  acts  for  the  man 
whose  deputy  he  is.  The  fact  that  the  power 
to  appoint  Is  conditioned  upon  the  consent  of 
the  common  council,  and  that  the  deputy  is 
required  to  give  such  security  as  the  common 
council  shall  direct  is  not  sufficient  to  over-. 
come  the  provision  which  vests  the  power  of 
appointment  In  the  receiver  of  taxes,  and 
defines  the  powers  of  the  deputies.  We  can- 
not doubt  that,  even  after  the  consent  of  the 
common  council  had  been  obtained,  the  re- 
ceiver might  still  refuse  to  make  the  actual 
appointment  We  do  not  think  that  the  ap- 
pointment Is  complete  at  the  instant  the  com- 
mon council  consents.  Marbury  v.  Madison, 
1  Cranch,  137,  2  L.  Ed.  60.  Nor  is  the  fact 
that  the  common  council  is  authorized  to 
direct  what  security  shall  be  given  by  the 
deputy  receiver  of  taxes  conclusive.  That 
bond  is  properly  required  for  the  protection 
of  the  city.  The  money  is  to  be  handled  by 
the  deputy  receiver,  but  it  by  no  means  fol- 
lows that,  because  the  common  council  di- 
rects what  security  shall  be  given,  the  re- 
ceiver of  taxes  ceases  to  be  responsible  for 
his  deputy's  acts.  We  think,  therefore,  that 
tbe  term  of  Mr.  Barber  was  fixed  by  law, 
and  expired  at  tbe  same  time  with  the  term 
of  Mr.  Gilkyson.  Tbe  relator  is  entitled  to 
judgment  upon  the  demnrrer. 
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covBTSRT  ▼.  thornlh;. 

(Snpreme   Court  of  Rliode  Island.     Not.  25. 
1908.) 

ErWJUTOBB   AND   Administbatobs   (J   17*)  — 
RiOHT  TO  APPOiNncEHT— Next  of  Kiw. 
A  brother  of  inteatate,  whose  father  is  liv- 

ing  bat  does  not  apply  for  administration,  is  not 

entitled  tp  administer  the  estate  as  intestate's 

mzt  of  kin,  because  he  coold  Inherit  as  next  of 

Un  if  the  fattier  was  not  living. 
[BM-    Note. — For   other  cases,   see   Executors 

•nd  Administrators,  Cent  Dig.  K  43-fi9:   Dec 

I>«.  i  17.*] 

EzcepUons  from  Superior  Court,  Provi- 
dence and  Bristol  GountleB ;  WlUard  B.  Tan- 
ner, Jndge. 

Application  for  administration  on  tbe  es- 
tate of  Minnie  F.  Colbert,  deceased.  From 
an  order  of  the  mnniclpal  court  appointing 
'Wnilam  H.  Thornley,  Jr.,  administrator,  Bd- 
mnnd  Colbert  appealed.  An  order  of  the 
superior  court  dismissed  the  appeal,  and 
appellant  brings  exceptions.  Overruled  on 
the  opinion  of  the  superior  court,  which  Is 
as  follows: 

'^hls  Is  a  motion  to  dismiss  the  appel- 
lant's appeal  from  the  decree  of  the  munici- 
pal court  of  the  city  of  Providence  appoint- 
ing; the  appellee  administrator  on  the  estate 
of  Minnie  P.  Colbert  The  only  reason  of 
appeal  necessary  to  consider  Is  that  the  ap- 
pellant was  next  of  kin  of  the  Intestate,  and 
therefore  aggrieved  by  the  decree  not  ap- 
pointing him  administrator.  The  appellant 
is  a  brother  of  the  intestate,  and  the  record 
shows  that  the  father  of  the  Intestate  was 
living  at  the  time  of  the  decease  of  the  In- 
testate. The  case  has  been  argued  by  both 
parties  on  the  assumption  that  the  father 
was  still  living  when  the  decree  was  enter- 
ed appointing  the  appellee,  who  was  not  re- 
lated to  the  intestate;  We  shall  consider  the 
ease  on  this  assumption. 

"The  motion  Is  based  on  the  ground  that 
the  appellant  has  no  Interest  In  the  estate 
which  gives  him  a  right  to  appeal.  We 
can  consider  the  motion  only  on  the  ground 
stated  In  the  reasons  of  appeal  that  the  ap- 
pellant Is  next  of  kin  of  the  Intestate.  If 
the  appellant  were  next  of  kin  within  tbe 
meaning  of  the  statute  determining  the  right 
of  ai>pointment,  the  appellant  would  have 
stated  a  good  reason  of  appeal,  because  he 
would  have  been  the  one  entitled  under  the 
statute  to  appointment  whether  he  had  any 
financial  interest  In  the  estate  or  not.  The 
appellant  claims  that  he  is  next  of  kin,  al- 
though the  father  of  the  intestate  is  living, 
becanse  he  would  Inherit  as  next  of  kin  if 
the  father  were  not  living,  and  tbe  father 
has  not  claimed  the  appointment.  The  ap- 
pellant cites  some  Interesting  cases  which  ap- 
pear to  sustain  his  contention  as  to  statutes 
similar  to  our  own ;  but  his  contention  that  a 
person  who  Is  not  next  of  kin,  so  as  to  entitle 
him  to  Inherit  as  next  of  kin  within  our  stat- 


utes, determining  tbe  appointment  of  admin- 
istrators on  Intestate  estates,  does  not  appeal 
to  us  as  In  accordance  with  the  spirit  of 
Rhode  Island  decisions.  Our  decisions  ap- 
pear to  interpret  our  statutes  on  appointment 
as  basing  the  appointment  on  the  ground 
that  the  person  appointed  has  a  direct  finan- 
cial Interest  In  the  estate,  and  so  would  be 
likely  to  conserve  It  Schouler,  Ex.  §  111; 
Williams,  Ex.  p.  613;  Johnson  v.  Johnson, 
15  R.  I.  109,  23  AtL  106.  The  decisions  cit- 
ed by  the  appellant  go  beyond  this,  and  rea- 
son that  a  person  who  Is  not,  but  might 
have  been,  next  of  kin,  so  as  to  inherit, 
would  be  likely  to  look  out  for  the  interest 
of  the  estate.  Our  decisions  do  not  appear 
to  adopt  such  suggestions.  The  language  of 
the  court  In  Mowry  v.  Latham.  17  R.  I.  482, 
23  Atl.  14,  was:  'We  are  therefore  of  the 
opinion  that  as  Edwin  H.  Mowry,  If  com- 
petent, would  be  entitled  to  the  administra- 
tion, his  representative  appointed  by  law 
to  guard  his  Interest  Is  entitled  to  tbe  ad- 
ministration In  preference  to  a  person  who 
would  have  been  next  of  kin  had  Edwin  H. 
Mowry  died  before  his  brother,  and  a  for- 
tiori in  preference  to  a  stranger  nominated 
by  such  person.'  Our  opinion  therefore  is 
that  the  appellant  was  not  entitled  under 
the  statute  to  tbe  appointment  as  adminis- 
trator, and  that  upon  this  ground  alone  he 
was  not  aggrieved  by  the  decree  of  the  court 
appointing  the  appellee,  and  is  therefore  not 
entitled  to  appeal  from  said  decree. 

"Motion  to  dismiss  the  appeal  Is  therefore 
granted." 

Irving  ChampUn,  for  appellant  Gardner, 
Plrce  &  Thornley  (Henry  W.  Oardner,  of 
counsel),  for  appellee. 

PER  CURIAM.  We  find  no  error  In  the 
decision  of  the  superior  court  dismissing 
this  appeal. 

The  appellant's  exceptions  are  therefore 
overruled,  and  the  case  is  remitted  to  the 
superior  court  for  further  proceedings. 


STATE  V.  BENJAMIW. 

(Supreme  Court  of   Rhode   Island.     Nov.   80, 
1908.) 

1.  EouicioK  (8  158*)— EviDERCB— Thbeatb  by 
Accused. 

Tbe  state  may  prove  that  accused  had  threat- 
ened to  do  injury  to  decedent,  or  to  kill  him, 
though  some  of  the  threats  were  made  about 
18  months  prior  to  the  homicide,  and  though  a 
witness  could  not  recall  the  language  used. 

[EM.    Note. — For  other   cases,   see  Homicide, 
Cent  Dig.  i  2»4 ;    Dea  Dig.  i  158.*] 

2.  HovioiDE  (}  169*) — Evidence— CoNVEBSA- 
TiON  Between  Accused  and  Decedent  at 
THE  Time  of  the  Killing — Admissibility. 

The  state  may  prove  the  conversation  be- 
tween-accused and  decedent  immediately  before 
the  killing. 

[Ed.   Note.— For  other  cases,  see   Homicide, 
Cent  Dig.  H  341,  851 ;   Dec  IMg.  {  169.*] 
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9.  OanavAX.  law  (J  418*)— Bvidewcb— Dbo- 

I.ABATI0K8  OF  THIBD  PXKEIOITft— AdMISSIBH.- 
ITT. 

The  statement  of  a  third  peison  made  to 
tbe_  officers  while  arresting  accused  that  the 
killing  was  not  accidental  wai  admissible  on  it 
appearing  that  such  person,  when  making  the 
statement,  waa  so  close  to  accused  that  she  was 
touching  him,  or  oould  have  done  so  by  a  move- 
ment of  her  arm. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  968:    Dec.  Dig.  I  4ia»] 

4.  Chimin  Ai,  Law  (J  66.5*)— Evidence— Oh  deb 
Excluding  Witnesses  fbou  Coubtboom— 
Violation— Effect. 

The  court  properly  allowed  a  newspaper 
reporter  to  testily,  though  he  had  been  present 
in  the  courtroom  during  a  part  of  the  trial,  not- 
withstanding ttie  court  had  excluded  all  the  wit- 
nesses, where  at  the  time  he  was  present  he  bad 
not  been  summoned. 

[Ed.  Note.— For  other  oases,  see  Criminal 
Law,  Cent.  Dig.  I  1564 ;    Dec.  Dig.  {  663.*] 

6.  Witnesses  ({  350*)— iHPBACHitENT— Cboss- 

EXAHINATION. 

Accused,  testifying  In  his  own  behalf,  may 
be  asked  on  cross-examination  as  to  whether  or 
not  he  had  been  before  convicted. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  $  1147;   Dec.  Dig.l  850.*] 

Exceptions  from  Superior  Court,  Kent 
County;    Darius  Baker,  Judge. 

Allen  P.  Benjamin  was  convicted  of  mur- 
der, and  brings  exceptions.  Overruled,  and 
cause  remitted  to  the  superior  court  for  sen- 
tence. 

During  the  trial  the  state  asked  a  witness 
to  state  whether  she  had  ever  heard  accus- 
ed threaten  to  do  injury  to  .decedent,  to 
which  the  witness  replied  that  accused  had 
made  threats,  but  she  could  not  recall  the 
language  used.  Another  witness  testified  that 
about  18  months  before  the  killing  accused 
had  said  that  be  would  kill  decedent  <lf  he 
ever  got  at  him  again.  The  state  also  proved 
the  conversation  between  accused  and  deced- 
ent Immediately  before  the  shooting.  The 
State  further  showed  that  a  third  person 
stated  to  the  officers  at  the  time  of  the  ar- 
rest of  accused  that  the  killing  was  not  ac- 
cidental. The  statement  was  made  by  the 
third  person  when  she  was  standing  so  close 
to  accused  that  she  was  touching  him,  or 
could  have  done  so  by  a  movement  of  her 
arm.  The  court  excluded  from  the  court- 
room all  of  the  witnesses,  but  permitted  a 
newspaper  reporter  to  testify,  though  .be  bad 
been  present  in  the  courtroom  during  a  part 
of  the  trial ;  be  not  having  been  at  that  time 
summoned  by  the  state.  Accused,  when  tes- 
tifying in  his  own  behalf,  was  asked  by  the 
Assistant  Attorney  General  as  to  whether  or 
not  he  had  been  before  convicted,  and  the 
question  was  permitted.  Exceptions  were 
taken  by  accused  to  all  the  foregoing  evi- 
dence. 

William  B.  Oreenongh,  Atty.  Gen.,  and 
Henry  W.  Oreenough,  Ass't  Atty.  Gen.,  for 
the  State.  Samuel  W.  K.  Allen,  for  defend- 
ant 


PER  CURIAM.  A  careful  consideration 
of  the  testimony  leads  us  to  ^e  conclusion 
that  the  jury  were  warranted  in  flni^ing  th« 
defendant  guilty  as  charged. 

The  defendant's  exceptions  are  without 
merit,  and  are  therefore  overruled,  and  the 
case  Is  remitted  to  the  superior  court  for 
sentenos, 


(29  R.  L  S3U  ' 
FIRST  BAPTIST  SOCIETY  T.  WETH- 
ERELL. 

(Supreme  Court   of   Rhode  Island.     Nov.  27. 
190S.) 

Exceptions,  Bnx  of  (|  41*)— Tixb  fob  Sion- 

INO. 

Time  allowed  by  the  court  for  signing  de- 
fendant's bill  of  exceptions  does  not  inure  to  the 
benefit  of  plaintiff,  both  parties  having  except* 
ed  to  the  lindings,  and  plaintiff's  bill  not  hav- 
ing been  signed  by  the  trial  justice  within  20 
days  after  the  filing  of  the  same,  nor  establish- 
ed before  the  Supreme  Court  within  30  days, 
must  be  dismisMd,  notwithstanding  it  was  sign- 
ed within  the  time  allowed  for  signing  defend- 
ant's bill. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Dec.  Dig.  8  41.*] 

Exceptions  from  Superior  Court,  Newport 
County ;  George  T.  Brown,  Judge. 

Action  by  the  First  Baptist  Society  against 
John  R.  Wetherell.  Both  parties  excepted  to 
the  findings,  and  defendant  moves  to  dis- 
miss plaintiff's  bill  of  exceptions.  Motion 
granted. 

Sheffield,  Levy  &  Harvey,  for  plaintiff. 
Gardner,  Plrce  &  Thornley,  for  defendant. 

PER  OURIAM.  This  Is  a  moUon  made  by 
the  defendant  to  dismiss  the  plalntifTs  bill  of 
exceptions  because  said  bill  of  exceptions  was 
not  allowed  by  the  trial  justice  of  the  su- 
perior court  within  20  days  after  the  filing  of 
the  same,  nor  established  before  the  Supreme 
Court  within  30  days  of  the  filing  thereof. 
The  action  was  In  trespass  and  ejectment  to 
recover  four  parcels  of  land.  The  matter 
was  heard  before  Mr.  Justice  Brown  sitting 
without  a  jury,  and  he  rendered  a  decision 
In  favor  of  the  plaintiff  on  two  parcels  and 
for  the  defendant  on  the  other  two  parcels. 
Both  parties  excepted  to  the  findings.  The 
decision  of  the  trial  justice  of  the  superior 
court  was  filed  June  10,  1908.  On  June  15th 
the  defendant  filed  his  notice  of  Intention  to 
prosecute  bis  bill  of  exceptions.  At  the  same 
time  the  court  extended  the  defendant's  time 
for  filing  the  transcript  to  July  1,  1908,  and 
bis  time  for  filing  the  bill  of  exceptions  to 
July  10,  1908,  and  subsequently  extended  his 
time  for  filing  transcript  to  July  15th  and 
for  filing  the  bill  of  exceptions  to  July  25, 
1908.  On  the  17th  day  of  June  the  plaintiff 
filed  its  bin  of  exceptions  with  the  clerk  of 
the  superior  court,  and  the  clerk  transmitted 
the  said  bill  of  exceptions  to  the  trial  justice 
July  2,  1908.    Upon  a  bearing  on  the  23d  day 


•For  othsr  easts  sm  lams  topla  snd  sacUon  NUUBBR  In  Deo.  *  Am.  Digs.  U07  to  data,  *  Reportsr  Indexts 


Digitized  by 


Google 


B.I.) 


UOSTGOMERT  ▼.  GARDNER. 


67 


of  July,  1908,  the  defendant's  exceptions  were 
allowed,  and  the  Justice  allowed  the  plaln- 
tifTs  bUl  of  exceptions  nunc  pro  tunc  as  of 
June  17,  1908,  because  the  delay,  If  any,  was 
<»Lused  by  the  act  of  the  court  or  Its  ofiBcers. 

Whereupon  the  plaintiff  argues  as  follows: 

"It  Is  undisputed  that  the  general  rule 
adopted  by  the  Supreme  Court  of  this  state 
Is  that  if  a  bill  of  exceptions  be  not  allowed 
and  signed  within  the  time  required  by  stat- 
ute— ^that  is,  20  days  after  the  filing  of  the 
bUl  of  exceptions — nor  brought  to  the  Su- 
preme Court  for  allowance  within  80  days 
of  the  filing,  the  said  bill  of  exceptions  can- 
not be  heard  on  Its  merits  by  the  Supreme 
Court  Hartley  v.  R.  I.  Co.,  28  R.  I.  167,  244, 
66  AtL  S7&  In  this  case,  however,  that  rule 
Is  not  applicable  for  the  following  reasons: 

"(1)  The  superior  court  continued  to  have 
Jurisdiction  of  the  whole  case  because:  (1) 
The  plalntifTs  bill  was  signed  within  the 
time  allowed  for  signing  the  defendant's  bill. 
(2)  The  time  allowed  to  the  defendant  inured 
to  the  benefit  of  the  plaintiff 

"(2)  There  was  proper  cause  for  allowing 
the  bill  nunc  pro  tuna  > 

"(9  The  Supreme  Court  has  jurisdiction  of 
the  whole  cause  by  reason  of  the  perfecting 
of  the  defendant's  bill  of  exceptions." 

We  see  no  merit  in  the  argument  The  Ju- 
risdiction of  the  superior  court  was  not  af- 
flBcted  by  the  fact  that  the  plaintiff  had  lost 
the  right  to  prosecute  its  exceptions.  It  was 
not  necessary  for  the  court  to  have  Jurisdic- 
tion of  more  of  the  case  than  was  involved 
In  the  allowance  of  the  defendant's  bill  of 
exceptions.  The  fact  that  the  plaintiff's  bill 
was  signed  within  the  time  allowed  (by  the 
eourt)  for  signing  the  defendant's  bill  did 
not  extend  the  time  allowed  (by  statute)  for 
signing  the  plaintiff's  bill.  And  to  state  that 
the  time  allowed  to  the  defendant  Inured  to 
the  benefit  of  the  plaintiff  is  to  say  that  the 
court  may  amend  the  statute. 

The  motion  is  therefore  granted,  and  the 
plalntifTs  bill  of  exceptions  Is  dismissed. 


MOffTGOMERT  v.  GARDNER  et  al. 

(Snpreme   Court   of  Rhode    Island.     Nov.   25, 
1908.) 

1.  V*AVT>TTVETn      COWVBTANCKS      (J      104*)  — 

"rBAKSAcnoNS     Between     Httsbaho    aito 
Wdtb—Considebatioh— Evidence. 

A  jndgmeQt  debtor  consented  to  a  convey- 
ance of  his  incumbered  property  to  enable  him 
to. redeem  It.  For  eiglit  years  he  did  not  re- 
deem, nor  repay  any  part  of  the  money  paid  for 
the  conveyance.  Subsequently  the  property  was 
conveyed  to  his  wife,  who  paid  a  fair  marlcet 
price  by  borrowing  the  money  from  a  baak,  se- 
coped  by_  mortgage  on  the  property  and  a  pledge 
of  a  policy  on  the  life  of  the  debtor  issued  eiglit 
yean  before.  The  wife  repaid  the  loan  from 
the  rents  of  the  property.  Beld,  that  the  trans- 
action wae  not  u  fraud  of  the  creditors  of  the 
debtor. 

(Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  S8  S37-S44 ;  Dec  Dig. 
1104.*] 


2.  Praudttlent  Convetances  (J  240*)— Ac- 
tion TO  Set  Astde — Liacheb. 

A  judgment  creditor  who  permits  a  gran- 
tee of  the  debtor  to  treat  the  property  as  his 
own  for  13  years,  and  while  striving  to  pay  the 
inrnmbrance  thereon,  is  guilty  <rf  laches,  pre- 
cluding the  right  to  sue  to  set  aside  the  convey- 
ance as  fraudulent. 

[Ed.  Note.— For  other  cases,  see  EVauduient 
Convejances,  Cent  Dig.  H  735,  736 ;  Dec.  Dig. 

Appeal  from  Superior  Court,  Providence 
and  Bristol  Counties;  William  H.  Sweet 
land.  Judge. 

Suit  by  Angeline  Montgomery  against 
Walter  S.  Gardner  and  another.  From  a 
decree  of  dismissal,  complainant  appeals. 
Appeal  dismissed,  and  decree  affirmed. 

The  following  is  the  opinion  of  Sweet- 
land,  P.  J.,  of  the  court  below : 

"The  testimony  discloses  that  the  complain- 
ant was  formerly  the  wife  of  the  respondent 
Walter  S.  Gardner;  that  she  was  divorced 
from  him  In  1875 ;  that  in  the  decree  enter- 
ed in  said  divorce  proceedings  the  said  Wal- 
ter S.  Gardner  was  ordered  to  pay  to  the 
complainant  the  sum  of  |312  per  annum  as 
alimony;  that  said  respondent  Walter  S. 
Gardner  paid  to  the  complainant  said  year^ 
ly  alimony  until  1878,  but  that  since  1878 
the  said  Walter  S.  Gardner  has  made  no 
payment  of  alimony  under  said  decree ;  that 
In  1875,  at  the  time  of  the  divorce  granted 
to  this  complainant  divorcing  her  from  said 
Walter  S.  Gardner,  the  said  Walter  S.  Gard- 
ner was  seised  in  fee  of  an  estate  on  High 
street,  near  Main  street.  In  Pawtucket,  said 
estate  measuring  about  88  feet  on  High 
street  and  extending  back  60  feet;  that  the 
said  Walter  S.  Gardner  was  also  possessed 
of  a  life  estate  in  another  tract  of  land  on 
said  High  street  measuring  about  111  feet 
on  High  street  and  extending  back  from  43 
to  62  feet;  that  at  the  time  of  said  divorce 
the  interest  of  Walter  S.  Gardner  in  both  of 
said  tracts  of  land  was  mortgaged  to  the 
Pawtucket  Institution  for  Savings  to  secure 
a  loan  of  $3,500;  that  the  complainant,  as 
wife  of  said  Walter  S.  Gardner,  had  released 
her  dower  in  said  mortgage;  that  in  the 
year  1878  said  Pawtucket  Institution  for  Sav- 
ings sold  said  interest  of  Walter  S.  Gard- 
ner under  the  power  of  sale  contained  in 
said  mortgage;  that  said  Interest  was  pur- 
chased at  the  mortgagee's  sale  by  an  agept 
of  said  institution,  and  conveyed  by  said 
agent  to  said  institution;  that  said  institu- 
tion held  said  estates  until  1882;  that  dur- 
ing said  time  from  1878  to  1882  there  ap- 
pears to  have  been  some  agreement  on  the 
part  of  said  institution  to  permit  said  Walter 
S.  Gardner  to  redeem  said  estates;  that  In 
the  year  1882  the  said  Institution  for  sav- 
ings conveyed  said  estates  to  Clarence  T. 
Gardner,  M.  D.,  brother  of  said  Walter  S. 
Gardner,  for  the  sum  of  $3,500;  that  said 
Clarence  T.   Gardner  at  the  time  of  said 
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purchase  dellTwed  to  Walter  S.  Oardner 
an  agreement  under  seal,  In  which,  amooK 
other  things,  the  said  Clarence  T.  Gardner 
declared  that  he  had  purchased  said  estates 
at  the  request  of  Walter  S.  Gardner  and 
for  the  purpose  of  aiding  said  Walter  S. 
Gardner  in  recovering  the  same  or  the  value 
thereof,  and  said  Clarence  T.  Gardner  there- 
in agreed  to  appropriate  the  rents  and  in- 
come of  said  estates  to  the  payment  of  taxes. 
Insurance,  repairs,  premiums  upon  a  life  in- 
surance policy  on  the  life  of  Walter  S.  Gard- 
ner held  by  said  Clarence  T.  Oardner  and 
Interest  upon  the  purchase  money,  and  to 
appropriate  the  balance  of  said  rents  and 
income  towards  the  repayment  of  said  pur- 
chase money  to  him  the  said  Clarence  T. 
Gardner,  and,  upon  a  full  repayment  of  said 
purchase  money,  to  convey  said  estates  to 
Walter  S.  Gardner,  or  to  such  person  as  he 
might  then  designate  or  to  his  heirs,  and 
said  Clarence  T.  Gardner  In  said  agreement 
reserves  the  right  to  sell  said  estates  at 
public  auction  upon  the  failure  upon  the 
part  of  said  Walter  8.  Gardner  to  comply 
with  certain  conditions  therein  set  out. 

"I  find  that  this  transaction  between  Wal- 
ter S.  Gardner  and  Clarence  T.  Gardner  was 
entirely  for  the  purpose  of  enabling  Wal- 
ter 8.  Gardner  to  redeem  said  property; 
but  that,  although  said  Clarence  T.  Gardner 
held  said  estates  from  1882  until  1800,  the 
said  Walter  S.  Gardner  did  not  redeem,  and 
that  there  had  not  been  a  repayment  to  said 
Clarence  T.  Gardner  of  any  part  6f  said  pur- 
chase money,  but  that  there  was  unpaid  to 
said  Clarence  T.  Gardner  on  the  18th  day  of 
February,  1890,  the  sum  of  $3,344.59;  that 
on  the  18th  day  of  February,  1890,  at  the 
request  of  or  with  the  consent  of  Walter  8. 
Gardner,  said  Clarence  T.  Gardner  conveyed 
said  estates  to  Louis  L.  Angell,  Esq.,  and 
that  on  the  same  day  the-  said  Louis  L. 
Angell  conveyed  said  estates  to  the  respond- 
ent Ellen  M.  Gardner,  at  that  time  the  wife 
of  said  Walter  S.  Gardner;  that  said  Ellen 
M.  Gardner  paid  to  Clarence  T.  Gardner  as 
consideration  for  said  conveyance  the  sum 
of  $3,344.59;  that  the  said  Ellen  M.  Gard- 
ner borrowed  the  money  to  make  said  pay- 
ment from  the  City  Savings  Bank,  giving  to 
said  City  Savings  Bank  as  security  for  said 
loan  a  mortgage  on  said  estates,  which  mort- 
gage and  mortgage  note  were  signed  by  both 
Ellen  M.  Gardner  and  Walter  S.  Gardner, 
and  giving  to  said  City  Savings  Bank  aa  fur- 
ther security  a  pledge  of  a  policy  of  insur- 
ance upon  the  life  of  Walter  8.  Gardner; 
that  from  the  rents  and  income  of  said  es- 
tates said  Ellen  M.  Gardner  was  able  to  pay 
said  mortgage  note  and  also  to  purchase  the 
estate  on  Warren  avenue  described  in  said 
bin. 

"I  do  not  find  from  this  testimony  that 
the  conveyance  of  said  estates  on  High  street 
by  Clarence  T.  Gardner  to  Louis  L.  Angell 
and  by  l/ouls  L.  Angell  to  the  respondent 
EUen    M.    Gardner    waa   a    transaction    in 


fraad  of  the  complainant  and  the  other  credi- 
tors of  Walter  8.  Gardner  in  order  to  post- 
pone the  complainant  and  said  other  credi- 
tors, and  to  prevent  them  from  receiving 
their  just  debts.  From  a  consideration  of 
the  testimony  and  all  the  circumstances,  I 
do  not  find  that  Ellen  M.  Gardner  paid  less 
tlian  a  fair  price  for  said  estates.  Walter 
S.  Gardner  was  then  a  man  50  years  of  age, 
nearly  blind,  and  the  market  value  of  bis 
life  estate  would  be  very  small,  as  a  pur- 
chaser would  not  depend  at  all  upon  the  ex- 
pectation of  life  contained  in  the  life  tables, 
but  would  naturally  consider  the  purchase  of 
such  an  estate  as  purely  a  speculative  trans- 
action. Walter  S.  Gardner  did  live  for  a 
number  of  years  and  Ellen  M.  Gardner  was 
enabled  to  pay  otT  said  indebtedness,  but  for 
over  11  years,  while  the  estates  were  in  the 
bands  of  the  Pawtncket  Institution  for  Sav- 
ings and  of  Clarence  T.  Gardner,  the  attempt 
to  reduce  the  indebtedness  by  means  of  the 
rents  and  income  had  failed.  Walter  S. 
Oardner  did  either  permit  or  request  his 
brother  to  convey  said  estates  to  Ellen  M. 
Gardner,  but  I  find  that  she  .paid  a  fair 
market  price  therefor,  and  that  none  of  the 
purchase  money  was  supplied  by  Walter  S. 
Gardner.  The  most  that  can  fairly  be  said 
In  regard  to  the  connection  of  Walter  S. 
Gardner  with  the  transaction  is  that  he  fail- 
ed to  avail  himself  of  this  further  opportuni- 
ty to  redeem  the  estates,  if.  Indeed,  it  would 
have  been  possible  for  him  to  have  done  so, 
which  is  not  clear  from  the  testimony.  The 
loan  to  Ellen  M.  Gardner  must  have  been 
Ijased  to  a  considerable  extent  upon  the  se- 
curity of  the  policy  of  insurance  on  the  life 
of  Walter  S.  Gardner  pledged  to  said  City 
Savings  Bank  by  Ellen  M.  Gardner.  Thi:' 
policy  of  insurance  was  Issued  in  1882,  and 
it  does  not  appear  in  the  testimony  that  in 
1890  a  new  policy  of  insurance  could  have 
been  procured  upon  the  life  of  Walter  S. 
Gardner  to  be  used  as  further  security  to 
the  City  Savings  Bank  if  Walter  S.  Gard- 
ner had  desired  to  procure  a  loan  from  said 
bank  and  to  have  undertaken  himself  the 
redemption  of  said  estates. 

"The  failure  of  Walter  S.  Gardner  to  un- 
dertake the  redemption  of  said  states  for 
his  own  benefit,  even  if  it  had  been  possible 
for  him  to  do  so,  which  does  not  appear, 
does  not  constitute  fraud  in  the  transac- 
tion by  which  the  estates  were  conveyed  to 
Ellen  M.  Gardner  under  which  she  under- 
took the  redemption  of  said  estates  for  her 
own  benefit  I  am  also  of  the  opinion  that 
the  conduct  of  the  complainant  in  permitting 
the  respondent  Ellen  M.  Gardner  to  go  on 
treating  the  estates  in  question  as  her  own 
from  1890  to  1903,  and  striving  to  pay  the 
Indebtedness  upon  them,  constitutes  laches, 
and  is  a  reason  for  refusing  to  grant  the 
relief  sought. 

"The  bill  should  be  dismissed.  Decre« 
may  be  entered  accordingly." 
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James  O.  Coll  Ins,  Jr.,  George  L.  Wentworth, 
and  Percy  W.  Gardner,  for  appellant  Cyrus 
M.  Van  8l7<&  and  Frederick  A.  Jones,  for 
respondents. 

PER  CURIAM.  A  careful  consideration  of 
the  record  in  the  above  cause  convinces  this 
court  that  there  Is  no  error  In  the  decision 
of  the  superior  court,  and  that  the  same  is 
In  accord  with  the  rights  of  tlie  parties. 

The  appeal  is  dismissed,  the  decree  of  the 
superior  court  is  affirmed,  and  the  canse  Is 
rmanded  to  the  superior  court  for  further 
proceedings. 


HOLLBT  T.  JAMESTOWN  &  NEWPORT 
FERRY  CO. 

(Supreme   Court  of  Rhode  Island.     Nov.   27, 
1908.) 

Exceptions  from  Superior  Court,  Newport 
County ;    Darius  Baker,  Judge. 

Action  by  Charles  Holley  against  the  James- 
town &  Newport  Ferry  Company.  From  a  ver- 
dict tor  plaintiff,  defendant  brings  ezceptions. 
Elzceptiona  overruled,  and  case  remitted  for 
judgment. 

Gardner,  Pirce  ft  Tbomley  (William  W. 
Moss,  of  cohnsel),  tor  plaintiff.  Clark  Burdick, 
for  defendant. 

PER  CURIAM.  There  is  nothing  to  take 
this  case  out  of  the  general  rule  laid  down  in 
Wilcox  V.  Rhode  Island  Company,  29  R.  I.  292, 
TO  Atl.  913. 

The  defendant's  exceptions  are  therefore  over- 
raled,  and  the  case  is  remitted  to  the  superior 
eourt,  with  direction  to  enter  judgment  on  the 
Terdict. 


OMHe.  (1) 

BERLAIWSKY  t.  ROSBNTHAI* 

(Supreme  Judicial  Court  of  Maine.    March  4, 
190&) 

SjLi.Ka  (K  201,  332*)  — TEBM8  or  Patment  — 

PBESUUPTIONS  —  VESTING    TlTCX  —  DjCrACLT 

IS  Payment— "Cash  Sau:." 

In  the  absence  of  agreement  or  understand- 
ing t>etween  the  parties  as  to  terms  of  payment, 
the  law  presumes  a  sale  to  be  a  cash  sale — that 
is,  a  sale  conditioned  on  payment  concurrent 
with  delivery — and  not  a  sale  on  credit,  and  a 
delivery  in  such  case,  f.  o.  b.  car,  as  agreed, 
BMide  in  expectation  of  immediate  payment,  will 
not  vest  the  title  in  the  purchaser,  and,  if  pay- 
ment Is  not  made,  the  vendor  may  repossess  him- 
self of  the  goods  sold,  and  sell  them  to  another. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  535,  636,  910;  Dec.  Dig.  H  201,  832.«] 

(Official.)     ' 

Exceptions  from  Superior  C!oart,  Kenne- 
bec County. 

Action  by  Nathan  Berlalwsky  against  Hy- 
man  Rosenthal  to  replevy  certain  Junk.  The 
plea,  general  issue  with  statement,  alleged 
that  the  title  to  the- property  at  the  time  of 
the  alleged  taking  and  at  the  time  of  the 
leplery  was  In  defendant,  and  not  in  plain- 
tiff. Verdict  for  plaintiff,  and  defendant  ex- 
o^ptB,    Exceptions  sustained. 


-Argued  before  EMERY,  O.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  SPEAR,  CORNISH,  and 
KING,  JJ. 

Fred  W.  Clair,  for  plaintiff.  Brown  ft 
Brown,  for  defendant. 

SAVAGE,  J.  Action  of  replevin  of  three 
tons  of  iron.  The  plaintiff  bought  the  iron 
of  one  Weloer  on  a  certain  Wednesday  at 
an  agreed  price  to  be  delivered  f.  o.  b.  car 
at  Anson,  to  be  shipped  to  Watervllle.  Wein- 
er  loaded  the  iron  on  the  car,  and  on  the 
Monday  following,  while  the  car  was  stiU 
at  Anson,  he  sold  and  delivered  the  iron  to 
the  defendant,  who  then  shipped  It  to  Wa- 
tervllle, where  it  was  replevied  by  the  plain- 
tiff. The  question  tried  was,  Which  party 
had  Utle? 

At  the  trial  there  was  evidence  from  which 
the  Jury  might  have  found  properly,  if  th^ 
believed  It,  that  the  sale  by  Weiner  to  the 
plaintiff  was  understood  as  a  cash  sale,  that 
the  plaintiff  was  to  send  a  check  for  it,  and 
that  Weluer  held  the  iron  at  Anson  until 
the  check  should  be  received.  If  so,  the  sale 
was  conditional  on  payment,  and.  If  no  pay- 
ment, unless  payment  was  waived  for  the 
time  being,  the  title  to  the  iron  did  not  pass 
to  the  plaintiff.  Stone  v.  Perry,  60  Me.  48; 
Seed  T.  Lord,  66  Me.  580.  And  in  such  case 
the  vendor,  after  a  reasonable  time.  If  pay- 
ment was  not  made,  might  lawfully  sell  to 
another.  But  the  verdict  of  the  Jury  for 
the  plaintiff  negatived  necessarily  this  prt^- 
osttlon. 

There  was  also  evidence  coming  from  the 
plaintiff  himself  tending  to  show  that  noth- 
ing whatever  was  said  between  the  plain- 
tiff and  Weiner  as  to  when  the  Iron  was  to 
be  paid  for,  and  that  there  was  >no  under- 
standing as  to  the  terms  of  payment  Upon 
this  phase  of  the  case  the  presiding  Judge 
instructed  the  jury,  in  substance,  that  if 
the  iron  was  sold  by  Weiner  to  the  plaintiff 
without  any  understanding  as  to  the  terms 
of  payment  and  if  it  was.  delivered  on  the 
car  directed  to  the  plaintiff  in  pursuance  of 
their  agreement  the  iron  belonged  to  the 
plaintiff,  that  the  contract  between  them  wa; 
completed,  and  that  If  nothing  more  was 
said  as  to  the  terms  of  payment  the  plaintiff 
had  the  right  to  the  possession  of  the  Iron 
under  the  agreement,  whether  he  sent  his 
check  for  it  or  not  To  these  instructions 
the  defendant  has  excepted. 

The  exceptions  must  be  sustained.  The 
court  below  seems  to  have  proceeded  upon 
the  theory  that  when  a  sale  is  made  with- 
out any  agreement  or  understanding  as  to 
terms  of  payment.  It  Is  to  be  deemed  as  sale 
on  credit  In  which  case  a  delivery  f.  o.  b. 
car,  as  agreed,  would  completely  vest  the 
title  in  the  purchaser.  But  this  is  directly 
opposed  to  the  doctrine  declared  in  Furni- 
ture C!o.  V.  Hill,  87  Me.  17,  82  Atl.  712,  where 
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It  was  said  tbat,  under  such  circumstances, 
"tlie  law  presumes  that  the  parties  Intended 
to  make  the  payment  of  the  price  and  the  de- 
livery of  the  possession  concurrent  condi- 
tions. The  plaintiffs  [who  were  the  vendors 
In  that  case]  would  have  bad  the  right  to 
retain  possession  until  the  purchaser  had 
been  ready  to  perform  his  part  of  the  con- 
tract; or,  if  the  goods  had  been  delivered 
with  expectation  of  Immediate  payment,  and 
this  had  not  been  done,  tbe  plaintiffs  had 
the  right  to  retake  possession  of  the  goods." 

In  tbo  absence  then  of  agreement  or  un- 
derstanding, as  to  terms  of  payment,  '^lie  law 
presumes  a  sale  to  be  a  cash  sale — that  is,  a 
sale  conditioned  on  payment  concurrent  with 
delivery — and  not  a  sale  on  credit,  and  a  de- 
livery In  such  case  f.  o.  b.  car,  as  agreed, 
made  in  expectation  of  Immediate  payment, 
will  not  vest  the  title  In  the  purchaser,  and, 
if  payment  Is  not  made,  the  vendor  may  re- 
possess himself  of  the  goods  sold. 

By  this  rule,  under  tbe  evidence  in  this 
case,  which  is  made  a  part  of  tbe  bill  of  ex- 
ceptions, if  tbe  Jury  had  found,  as  they  well 
might  have  found  from  the  testimony  of  the 
plaintiff  himself,  that  nothing  whatever  was 
said  or  understood  between  him  and  Weiner 
In  regard  to  terms  of  payment,  the  Jury 
would  have  been  warranted  In  finding  that 
the  title  to  tbe  iron  was  in  the  defendant, 
and  not.  In  effect,  necessarily  in  the  plain- 
tiff, as  they  were  instructed.  The  Instruc- 
tions were  therefore  erroneous  and  preju- 
dicial. 

Exceptions  sustained. 


(104  Me.  66) 

BDOKLBX  V.  BBAUMBP  et  al. 

(Supreme  Judicial  Oonrt  of  Maine.     Mardi  3, 
1908.) 

1.  SEABCBES  and  SEIZTTBES  (I  7*)— CONSTITU- 
TIONAI.  OUABANTT— UNBEASONABUE  SEARCH- 
ES. 

The  constitutional  guaranty  tbat  "the 
people  shall  be  secure  in  tbelr  persons,  houses, 
papers  and  posiKssions  from  all  unreasonable 
searches  and  seizures"  is  a  restraint  upon  of- 
ficers executing  a  search  warrant,  as  well  as  up- 
on magistrates  issuing  it. 

[Ed.  Note.— For  other  cases,  see  Searches  and 
Seizures,  Cent.  Dig.  $  5 ;  Dec.  Dig.  §  7.*] 

2.  Seabches  and  Seizubes  (}  7*)— Unbbason- 
ABI.X  Seabches— Seabch  Wabbants  —  Exe- 
cution. 

While  ofiicers  in  executing  a  warrant  to 
search  a  dwelling  house  occupied  by  a  family 
may,  and  should,  search  thoroughly  in  every 
part  of  tbe  house  where  there  is  reason  to  be- 
lieve the  object  searched  for  may  be  found,  they 
should  also  be  considerate  of  the  comfort  and 
convenience  of  the  occupants,  and  be  careful  to 
injure  the  house  or  furniture  no  more  than  rea- 
sonably necessary. 

[Ed..  Note.— For  other  cases,  see  Searches  and 
Seizures,  Cent.  Dig.  {  5;   Dec.  Dig.  |  7.*] 

8.  Seabches  and  Seizubes  (J  7*)— Unbeason- 
able  Seabches— C ABE  Requibed. 

Where  officers  searching  a  dwelling  house 
for  intoxicating  liquors  have  no  reason  to  believe 


that  such  liquors  are  concealed  within  the  walls 
and  partitions  of  the  house,  but  desire  to  ascer- 
tain whether  any  pipes  leading  to  some  recep- 
tacle lor  liquors  are  concealed  there,  their 
sounding  and  even  probing  of  the  walls  and  par- 
titions for  that  purpose  should  be  done  with  as 
little  damage  as  posaiblc. 

I  Ed.  Note.— For  other  cases,  see  Searches  and 
Seizures,  Dec  Dig.  §  7.*] 

4.  Seabches  and  Seizubes  (}  8*)— Actions 
FOB  Wbongful  Seabch. 

Where  officers,  for  the  purpose  only  of  as- 
certaining whether  such  pipes  are  concealed 
within  the  walls  and  partitions  of  a  dwelling, 
make  use  of  an  axe,  a  pickaxe,  and  crowbar,  and 
tear  out  the  paper,  plaster,  and  laths  entirely 
round  the  walls  of  every  room  on  the  first  floor 
of  a  dwelling  house  few  a  width  generally  of 
from  two  to  four  feet,  leaving  the  debris  on  the 
floors  and  carpets  of  the  rooms,  they  act  unrea- 
sonably, do  unnecessary  damage,  and  thereby  ex- 
ceed their  authority  and  become  liable  to  the 
owner  therefor. 

[Ed.  Note. — For  other  cases,  see  Searches  and 
Seizures,  Dec.  Dig.  {  8.*J 

(Official.) 

Exceptions  from  Supreme  Judicial  Coart, 
Androscoggin  0>unty. 

Action  by  E.  W.  Buckley  against  Maxine 
Beaulieu  and  others.  Verdict  for  defendants. 
Motion  by  plaintiff  for  a  new  trial  and  excep- 
tions to  certain  rulings.  Exceptions  not  con- 
sidered.   Motion  for  new  trial  sustained. 

Action  of  trespass  quare  clausum  for  an 
alleged  breaking  and  entering  of  the  plain- 
tiff's dwelling  house  in  Lewiston.  The  de- 
fendants were  deputy  enforcement  commis- 
sioners duly  appointed  under  the  provisions 
of  chapter  92,  p.  94,  Pub.  Laws  1905,  known 
as  the  "Sturgis  Law,"  and  at  the  time  of 
alleged  trespass,  by  virtue  of  a  warrant  there- 
for duly  issued  by  the  municipal  court  of 
Lewiston,  were  engaged  In  searching  tbe 
plaintiff's  dwelling  house  for  intoxicating 
liquors  alleged  to  be  concealed  therein.  The 
plaintiff  is  a  resident  of  New  York  city,  and 
the  dwelling  house,  at  the  time  of  the  alleged 
trespass,  was  occupied  by  his  brother,  Tim- 
othy F.  Buckley,  as  a  tenant  at  will. 

The  declaration  in  the  plaintlfT's  writ  is  as 
follows : 

"In  a  plea  of  trespass,  for  that  tbe  said 
defendants  at  Lewiston,  on  the  5th  day  of 
August,  1906,  with  force  and  arms,  broke  and 
entered  the  plaintiff's  close  in  said  Lewiston, 
and  then  and  there  with  a  pickaxe,  bars,  and 
other  instruments .  ruined  and  destroyed  to  a 
large  extent  the  plaintiff's  building,  tore  down 
tbe  walls  of  the  house,  cut,  destroyed  and  de- 
faced tbe  walls,  floors,  and  other  portions  of 
the  plaintiff's  house,  against  the  law  of  the 
land  and  against  tbe  will  of  the  plaintiff,  and 
the  plaintiff  further  alleges  that  these  acta 
were  done  by  the  defendants  willfully  and 
wantonly,  to  the  damage  of  the  said  plain- 
tiff (as  he  says)  the  sum  of  $1,000." 

Plea,  tbe  general  issue,  with  a  brief  state- 
ment as  follows: 

"Tbat  at  the  time  of  doing  the  acts  com- 
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plained  of  In  plaintiff's  writ,  to  wit,  on  Art- 
goat  5,  A.  D.  1906,  the.  defendants  and  one  A. 
B.  Howard,  of  Auburn,  In  this  county,  were 
dnly  and  legally  appointed  and  qnallfled  dep- 
uty enforcement  commlsEioners  of  the  state 
of  Maine,  and  were  acting  as  such ;  that  the 
said  A.  B.  Howard  was  then  armed  with  a 
warrant  legally  Issued  from  the  municipal 
court  of  the  city  of  Lewlston,  In  said  county 
of  Androscoggin,  a  court  having  general  juris- 
diction over  the  subject-matter,  directed  to 
the  sheriff  of  our  said  county  of  Androscog- 
gin, his  deputies,  the  constables  of  the  city 
of  Lewlston,  and  of  the  several  towns  in 
said  county,  and  the  enforcement  commission- 
ers and  deputy  enforcement  commissioners  of 
the  state  of  Maine,  commanding  them,  or 
either  of  them,  to  enter  the  dwelling  house 
and  Its  appurtenances  occupied  by  Timothy 
Buckley,  and  situated  on  the  west  side  of 
Grove  street  in  said  Lewlston,  being  the  same 
premises  described  in  plaintiff's  writ  and 
declaration,  and  therein  to  search  for  intoxi- 
cating liqnors  alleged  in  said  warrant  to  be 
then,  on  the  said  5th  day  of  August  afore- 
said, there  unlawfully  kept  and  deposited  by 
said  Buckley  for  Illegal  sale  in  the  state  of 
Maine;  that  said  warrant  was  duly  issued 
from  said  court  on  and  bearing  the  date  of 
said  5th  day  of  August,  aforesaid,  bearing 
itri  seal  and  the  teste  of  the  judge  thereof, 
and  over  the  signature  of  A.  K.  P.  Knowlton, 
its  then  duly  appointed  and  qualified  acting 
clerk;  that  said  Howard  was  present  and 
armed  with  and  acting  under  said  warrant, 
and  directing  said  search  in  said  capacity  as 
deputy  enforcement  commissioner,  during  all 
of  the  acts  complained  of  in  plaintiff's  wrlt 
and  declaration ;  that  said  Beaulieu  and  said 
Stevens,  In  their  said  capacity  as  deputy 
enforcement  commissioners,  assisted  in  said 
search  as  aids  of  said  Howard,  and  under  the 
directions  contained  in  said  warrant ;  that  all 
of  the  acts  complained  of  In  plaintiff's  said 
writ  and  declaration  which  these  defendants 
did  at  all  were  done  in  the  execution  of  said 
warrant.  In  the  presence  and  under  the  direc- 
tion of  the  person,  to  wit,  of  said  Howard,  who 
was  then  and  all  of  the  time  there  personally 
present  and  armed  with  the  same,  and  that 
neither  of  said  defendants  did  any  act  which 
was  not  reasonable  and  necessary, in  the  exe- 
cution of  said  warrant;  and  that  the  said 
Howard  and  the  said  Beaulieu  and  Stevens, 
acting  in  their  said  several  capacities,  did 
all  things  required  of  them  by  said  warrant 
according  to  the  tenor  thereof." 

Argued  before  EMERY,  C.  J.,  and  WHITE- 
HOD  SE,  STROUT,  and  KING,  J  J. 

McGinicuddy  &  Morey,  for  plaintiff.  New- 
Al  ft  Skelton  and  J.  Q.  Chabot,  for  defend- 
ants. 

EMERY,  O.  J.  The  decisive  question  in 
this  case  is  whether  the  defendants  In  thell 
execution  of  a  warrant  to  search  the  plaln- 
tUTs   dwelling   bouse   for   Intoxicating   liq- 


uors went  BO  far  aa  to  rlolate  the  constitu- 
tional guaranty  that  "the  people  shall  be  se- 
cure In  their  persons,  houses,  papers  and 
possessions  from  all  unreasonable  searches 
and  seizures."  This  court  in  State  v.  Guthrie, 
90  Me.  448,  38  Atl.  368,  In  considering  the 
duty  of  an  officer  entrusted  with  a  search 
warrant  used  the  following  language,  viz.: 
"It  is  a  sharp  and  heavy  police  weapon  to 
be  used  most  carefully  lest  it  wound  the 
security  or  liberty  of  the  citizen.  It  was 
unknown  to  the  early  common  law  and  came 
into  use  almost  unnoticed  In  the  troublous 
times  of  English  history.  Lord  Coke  de- 
nied Its  legality,  but  finally  the  courts  and 
Parliamait,  rec<^nlzlng  its  great  efficiency, 
contented  themselves  with  carefuUy  restrict- 
ing and  controlling  its  use.  Entlck  v.  Car- 
rlngton,  19  Howell's  State  Trials,  1030.  The 
danger  of  its  abuse  has  been  so  clearly  appre- 
hended in  this  country  that  constitutional 
barriers  have  been  erected  against  it."  This 
constitutional  limitation  upon  its  use  is  to 
be  observed  by  the  officer  executing  the  war- 
rant, as  well  as  by  the  magistrate  Issuing  It. 

Whether  the  conduct  of  the  officer  In  a  giv- 
en case  was  reasonable  or  unreasonable  must 
be  determined  by  all  the  circumstances  of 
that  case.  No  definite  line  can  be  drawn. 
The  division  is  rather  by  a  zone  within  which 
reasoning  men  might  reasonably  differ,  but 
outside  of  which  there  would  be  a  general 
concurrence  of  reasoning,  thinking  men.  The 
general  principle,  however,  is  that,  while  the 
officers  should  search  thoroughly  In  every 
part  of  the  described  premises  where  there 
is  any  likelihood  that  the  object  searched. for 
may  be  found,  they  should  also  be  considerate 
of  the  comfort  and  convenience  of  the  occu- 
pants, should  mar  the  premises  themselves  as 
little  as  possible,  and  should  carefully  re- 
place so  far  as  practicable  anything  they 
find  It  necessary  to  remove.  As  said  in  2 
Tledeman  on  the  Police  Power,  p.  787:  "Un- 
der a  constitutional  government,  of  which 
the  liberty  of  the  citizen  is  the  cornerstone, 
the  privacy  of  one's  dwelling  is  rarely  ever 
Invaded,  and  then  only  In  extreme  cases  pt 
public  necessity  and  under  such  limitations 
as  will  serve  to  protect  the  citizen  from  any 
unusual  disturbance  of  his  home  life." 

In  the  case  at  bar  the  following  facts  ap- 
pear from  the  testimony  of  the  defendant 
officers  themselves:  They  had  a  warrant  to 
search  the  plaintiff's  dwelling  house  for 
Intoxicating  liquors  alleged  to  be  unlaw- 
fully kept  therein  by  the  tenant  From  the 
prior  and  contemporaneous  conduct  of  the 
tenant  and  his  wife  the  officers  believed,  and 
had  reason  to  t>elleve>  that  Intoxicating  liq- 
uors were  somewhere  In  the  house.  They 
searched  the  house  "thoroughly,"  and  without 
hindrance,  from  attic  to  cellar  inclusive,  and 
even  dug  Into  the  floor  of  the  cellar.  They 
examined  the  walls  and  floor  of  the  cellar 
and  the  wall3  and  floors  of  each  room,  Includ- 
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ing  the  attic,  but  found  no  liquors,  nor  any 
Indications  of  any  receptacles,  secret  panels 
or  openings,  or  communications  with  recep- 
tacles, nor  any  other  indications  as  to  where 
liquors  might  be  hid.  They  sounded  the 
walls  "pretty  thoroughly"  with  hammers,  but 
no  such  Indications  were  thereby  discovered. 
The  officers  nevertheless  Insisted  to  the  ten- 
ant and  his  wife  that  Intoxicating  liquors 
were  somewhere  In  the  house,  and  that,  un- 
less the  location  was  revealed,  they  should 
break  into  the  walls  of  the  Tarlous  rooms. 
The  tenant  and  his  wife  declared  there  were 
no  liquors  then  In  the  house;  the  officers 
having  already  by  a  prior  search  of  the 
stable  taken  all  they  had.  The  officers  tbere- 
ui)on,  using  an  axe,  pickaxe,  and  crowbar, 
broke  into  and  tore  out  a  strip  from  the  In- 
terior walls  of  all  the  rooms  below  stairs 
from  kitchen  to  front  hall,  inclusive,  entirely 
round  each  room,  tearing  off  the  paper,  plas- 
tering and  lathing,  and  dropping  the  dgbrls 
upon  the  floors  and  carpets.  This  strip  was 
of  varying  width,  mainly  from  two  to  four 
feet,  and  was  so  wide  as  to  require  an  entire 
repaperlng  of  the  rooms,  besides  the  repairs 
of  lathing  and  plastering.  They  did  all  this 
In  the  hope  of  finding,  not  the  liquors,  but 
some  pipe  or  other  clue  leading  to  the  liq- 
uors. The  officers  then  departed,  leaving  the 
occupants  to  remove  the  torn  paper,  plaster, 
and  broken  laths  and  dust  from  the  carpets 
and  floors  of  their  dwelling,  and  leaving  the 
plaintiff,  the  owner,  to  restore  bis  house,  and 
make  it  again  habitable. 

Upon  these  facts  we  think  it  clear  that  the 
manner  and  extent  of  the  search  In  this  case 
were  unreasonable  and  in  excess  of  the  of- 
ficers' authority.  Even  If,  under  all  the  cir- 
cumstances, not  believing  any  liquors  to  be 
concealed  there,  they  could  lawfully  have 
probed  the  walls  in  the  hope  of  finding  a  pipe 
or  other  clue  of  the  existence  of  which  they 
bad  found  no  indications,  such  probing  could 
have  been  sufficiently  made  with  some  slender 
probe  with  comparatively  little  injury.  The 
destructive  use  of  axe,  pickaxe,  and  crowbar 
for  that  purpose  was  unnecessary  and  unrea- 
sonable, and  hence  unlawful. 

It  may  be  conceded  that  the  defendants  act- 
ed In  good  faith  In  the  full  belief,  and  with 
reason  to  believe,  that  the  occupant  was 
keeping  liquors  in  the  house  In  violation  of 
law,  but  that  is  not  a  defense.  In  this  civil 
action  against  them  they  are  to  be  Judged 
by  their  conduct,  not  by  their  motives  except 
as  to  the  assessment  of  damages.  Officers 
must  not  allow  their  zeal  and  beliefs  to  blind 
them  to  the  rights  of  the  owners  and  occu- 
pants of  the  dwelling  house  they  search. 
Those  rights,  as  well  as  the  interests  of  the 
prosecutor,  are  to  be  regarded  and  protect- 
ed by  officers.  In  this  case  the  tenant  was 
not  convicted,  but  only  accused,  and  only 
of  a  misdemeanor.  The  owner  was  not  even 
accused.    However  confident  the  officers  were 


of  the  guilt  of  the  occupant,  the  house  and  Ita 
owner  were  not  thereby  outlawed. 

Motion  sustained. 

Verdict  set  aside. 


(MVt  4«) 

TAPI/IN  &  ROWELL  T.  MARCY. 

(Supreme  €!ourt  of  Vermont    Orleans.    Oct.  14, 
1908.) 

1.  Witnesses   (J   199*)— Compbtesct— Pbivi- 

I.BOED     COUUUltlCATIONS  —  COMMUWIOATIOII 

VBOM  Client  to  Attorret. 

Where  defendant  received  a  deed  of  prem- 
ises from  another  and  a  chattel  mortgage  on  bis 
stock  of  goods,  which  were  delivered  to  defend- 
ant,  together  with  the  account  books,  and  the 
books  were  left  with  a  lawyer  who  had  been  the 
mortgagor's  attorney,  a  letter  from  defendant  to 
the  attorney,  stating  that  defendant  bad  written 
the  mortgagor  that  be  did  not  think  there  was 
any  objection  to  the  mortgagor's  examining  the 
books,  and  that  he  thought  tiest  to  tell  the  mort- 
gagor that  defendant  claimed  anything  that  was 
due  on  the  accounts,  did  not  contain  such  a 
confidential  statement  as  would  render  it  a  privi- 
leged communication  between  client  and  attor- 
ney, in  the  absence  of  any  further  showing  of 
the  relations  between  defendant  and  the  attor- 
ney, and  it  was  admissible,  in  an  action  for 
goods  alleged  to  have  been  sold  to  defendant 
through  the  mortgagor  as  his  agent,  to  show  the 
relations  between  defendant  and  the  mortgagor, 
and  that  defendant  was  claiming  the  books  and 
what  was  due  upon  them. 

[Ed.   Mote.— For  other  cases,   see  Witnesses, 
Cent.  Dig.  M  749,  750;  Dec  Dig.  i  199.»] 

2.  Witnesses  ((  209*)— Cboss-Examinamob— 
Scope. 

Where  plaintiffs  introduced  the  heading  of 
a  page  in  one  of  defendiint's  account  books, 
the  purpose  of  the  evidence  being  expressly  lim- 
ited to  show  that  the  relation  between  de- 
fendant and  another  person  was  that  of  princi- 
pal and  agent,  and  not  debtor  and  creditor,  it 
was  not  error  to  confine  cross-examination  to 
that  issue,  and  to  exclude  questions  calling  for 
explanation  of  Itrans  appeanng  under  the  head- 
ing. 

[Ed,  Note.— For   other  cases,  see  Witnesses, 
Cent  Dig.  Si  945-954 ;   Dec.  Dig.  {  2(59.»] 

8.  Pbincipai,  and  Agent  (}  21*)— Evidenct 
OF  Relation  —  Cojipetenct  —  Natubb  o» 
Tbansaotion. 

Where  plaintiffs  claimed  to  have  sold  goods 
to  defendant  through  a  third  person  as  defend- 
ant's agent,  who  afterwards  transferred  his  prop- 
erty to  defendant,  testimony  of  the  third  person 
that  at  the  time  of  the  transfer  defendant  had 
promised  to  pay  for  the  goods  was  adniiseib!& 
as  showing  the  relation  between  defendant  and 
the  third  person  in  their  transaction,  and  that 
defendant  had  assumed  the  indebtedness  to 
plaintiff  contracted  by  the  third  person. 

[£}d.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  {  39 ;   Dec.  Dig.  {  21.*] 

4.  Evidence  (S  241*)— Adxibsions  ow  Agent 
—Time  of  Making. 

Evidence  of  a  person  through  whom,  as  de- 
fendant's agent,  plaintiff  claimed  to  have  sold 
goods  to  defendant,  that  he  had  informed  defend- 
ant's bookkeeper  that  defendant  had  agreed  to 
pay  witness'  notes  to  plaintiffs  was  not  com- 
petent as  an  admission  of  an  agent  where  at 
the  time  nothing  was  t>eing  done  in  respect  to 
the  tranfaction  in  which  it  was  claimed  ne  was 
acting  for  defendant,  since  to  make  such  admis- 
sions  competent,  tliey  must  have  been  made 
while  the  agent  was  performing  some  act  within 
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tte  Mope  of  hia  anthority,  aod  with  reference 
to  the  act  being  done. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  IS  887,  893-a07 ;  Dec.  Dig.  {  211.*] 

B.   ETIDENCB     (}    854*)  —  DOCUMENTABT    Kvi- 
DERCE— BNTBIES  in  ACCOUNT  BOOKS. 

Where  plaintiffs'  boolckeeper  testified  that 
■he  wrote  the  heading  of  the  account  with  de- 
fendant in  pjaintiffs'  account  booli,  from  her 
knowledge  in  regard  to  the  matter,  and  accord- 
ing to  instructions  from  plaintiffs  when  she 
made  the  first  entry  thereunder,  the  heading 
was  admisEible  in  evidence  in  connection  with 
the  bookkeeper's  testimony, 

[E».  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {{  1438-1443,  14i>3^459;  Dec.  Dig. 
I  854.»1 

8.  Payment  (J  70*)  —  Evidence  —  Explana- 
tion OP  Tkanbaction. 

In  an  action  for  the  price  of  goods  alleged 
to  have  been  sold  to  defendant  through  a  third 
perfon  as  bis  agent,  where  an  issue  was  whether 
the  third  person  was  acting  as  defendant's  agent 
or  whether  the  sales  were  to  him  personally,  evi- 
dence was  competent  to  show  that  lien  notes 
taken  in  the  name  of  the  third  person  by  plain- 
tiffs were  taken  merely  to  hold  title  to  the  goods 
until  they  should  reach  their  destination  and 
were  paid  for,  and  were  not  taken  in  payment 
for  the  goods. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  {  213;    Dec., Dig.  {  70.'»] 

7.  B^^iDENCB  (i  382*)  —  CoMPKTiNOT— Excep- 
tions IN  Anotueb  Case. 

In  an  action  for  the  price  of  goods  alleged 
to  have  been  sold  to  defendant  through  L.  as 
his  agent,  where  the  question  was  whether  the 
sale  was  made  to  L.  personally  or  as  agent,  and 
whether  lien  notes  given  by  him  were  in  his  own 
behalf  or  for  defendant,  it  was  not  error  to 
exclude  as  evidence  part  of  the  record  in  another 
case  between  the  same  parties,  in  which  the 
question  >^as  the  identity  of  certain  lumber 
levied  on  in  the  interest  of  plaintiffs  under  cer- 
tain of  the  lien  notes,  containing  a  statement 
written  by  the  present  plaintifPs  attorneys  that 
the  uncontradicted  evidence  of  the  plaintiff  tend- 
ed to  show  that  the  plaintiff  sold  to  Ij.  the 
goods  in  question  on  condition  that  he  give  a 
lien  note  for  it.  and  that  title  was  not  to  pass 
until  it  was  paid  for,  especially  where  it  was 
offered  merely  as  a  declaration  by  the  plaintiff, 
and  counsel,  upon  being  asked  b^  the  court  as 
to  what  it  was  a  declaration  of  djd  not  respond. 
(Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  i  832.*] 

&  Payment  (J  67*)— By  Notes  of  Debtob. 

Ordinarily  notes  given  by  a  debtor  for  the 
amount  due  from  him  on  account  are  prima 
facie  payment  of  the  account. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  |  100;   Dec.  Dig.  i  67.*] 

9.  Paykekt  (i  73*)— Evidence. 

That  payments  through  L.  for  goods  were 
indorsed  upon  notes  reserving  title  tliereof  in  the 
seller  was  not  conclusive  as  to  the  purpose  for 
which  the  notes  were  given,  but  was  merely  evi- 
dence, to  be  considered  in  connection  with  other 
facta,  as  to  whether  the  goods  were  sold  to  L. 
personally  or  as  agent  for  defendant 

[Ed.  Note. — For  other  oaaes,  see  Payment, 
Dec  Dig.  S  73.*] 

10.  Pbikcifal  and  Aoent  a  24*)— Existence 
o»  Relation— QtJESTioNS  fob  juby. 

In  an  action  for  the  price  of  lumber  and 
legs  alleged  to  have  been  sold  to  defendant 
tbrongb  a  third  person  as  his  agent,  whether  lien 
notes  given  the  seller  by  the  third  person  were 
given  by  him  personally  or  in  behalf  of  defend- 
ant,  the  purpiose   for  which    they   were  given. 


whether  the  account  was  merged  In  the  notes, 
and  the  effect  of  indorsements  of  payments  on 
the  notes  held  to  be  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec.  Dig.  I  24.*] 

11.  Tbial  (J  194*)— iNBTBucnoNB— Weight  of 

Evidence. 

In  an  action  for  the  price  of  goods  alleged 
to  have  been  sold  to  defendant  through  L.  aa 
his  agent,  where  the  question  was  whether  the 
sale  was  made  to  L.  personally  or. as  agent,  and 
whether  lien  notes  given  by  him  were  in  his  own 
behalf  or  for  defendant,  and  it  appeared  that 
plaintiff  had  prior  thereto  attempted  to  realise 
upon  the  notes  by  levying  on  the  goods  subject 
to  their  lien,  and  had  defended  the  levying  of- 
ficer in  an  action  against  him  by  defendant,  re- 
quested chaj-gefl  that,  if  plaintiffs  gave  the  notes 
to  the  officer  with  instructions  to  realize  upon 
the  goods  subject  to  their  lien,  it  was  an  admis- 
sion by  them  that  they  then  understood  and 
claimed  that  the  notes  represented  a  debt  from 
ti.  to  them,  a  part  of  which,  at  least,  was  then 
unpaid,  that  such  action  was  a  declaration  by 
them  that  the  sale  was  to  !>.  personally,  and  not 
to  defendant,  and  that,  if  plaintiffs  defended  the 
officer  in  the  suit,  that  was  an  admission  that 
the  notes  represented  a  debt  due  them  from  1m, 
were  properly  refused,  since  they  ignored  the 
other  evidence  as  to  the  pnrpoee  of  giving  the 
notes  and  the  agency  of  L.,  and  required  the 
court  to  single  out  certain  evidence  and  charge, 
as  matter  of  law  upon  the  weight  to  be  given  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  iS  439-466 ;   Dec  Dig.  i  194.*] 

12.  Tbial  (J  194*)  —  Instbuotionb  —  Weioht 
OF  Evidence. 

It  appearing  that  plaintiffs  credited  pay- 
ments for  the  goods  on  defendant's  account, 
when  received,  and  also  after  the  commencement 
of  the  suit  indorsed  them  on  the  notes  as  of 
the  date  when  received,  requested  charges  that 
the  fact  that  plaintiffs  caused  the  payments  to 
be  so  indorsed  was  evidence  that  plaintiffs  had 
not.  before  the  indorsements,  made  any  other 
application  of  the  payments,  that  the  making  of 
the  indorsements  tended  to  show  that  plaintiffs 
understood  that  the  payments  were  not  made  on 
account,  and  that  the  making  of  the  indorse- 
ments was  an  admission  that  the  payments  were 
not  made  on  account,  were  properly  refused 
as  requiring  the  court  to  disregard  the  other 
evidence,  and  plaintiffs'  theory  of  the  case,  and 
declare  the  evidentiary  force  of  the  stated  evi- 
dence as  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  M  439-466;   Dec  Dig.  i  194.*] 

13.  Tbial  (8  191*)— InsTBucxions— AesmaNa 
Facts. 

In  an  action  for  the  price  of  lumber  and 
logs,  where  it  was  disputed  whether  the  sale 
was  to  defendant  through  his  agent  ou  account, 
and  whether  lien  notes,  taken  by  the  seller  from 
the  alleged  agent,  were  merely  for  security  or 
whether  the  sale  was  for  cash,  lien  notes  to  be 
given  for  what  was  not  paid  for  on  delivery, 
plaintiffs  to  retain  title  until  paid  for,  a  charge 
that,  though  the  contract  was  made  with  a  per- 
son as  defendant's  agent,  yet  if  the  contract  was 
that  the  sale  was  to  be  a  cash  transaction,  witli 
lien  notes  given  for  the  lumber  not  paid  for  on 
deliveiy,  etc.,  was  properly  refused,  as  assuming 
that  the  contract  was  made  witn  defendant's 
agent,  and  that  tlie  sale  was  tot  cash. 

[Ed.  Note.— For  other  cases,  see  TMal,  Cent 
Dig.  H  420-435;   Dec  Dig.  i  191.*] 

14.  Sales  (i  340*)— Aonoii  fob  Pbics— Reu- 

EDY. 

If  «  sale  of  lumber  and  logs  is  for  cash  on 
delivery,  with  lien  notes  given  for  security  for 
audi  part  as  is  not  so  paid  for,  the  notes  are 
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not  parent,  and  tbe  part  not  paid  for  on  de- 
livery 18  proper  matter  of  charge  on  book,  and 
can  be  recovered  for  in  general  aasumpsit. 

[EM.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  929;    Dec.  Dig.  {  340.*] 

15.  Pkincipai,  Awn  Aoent  (S  124*>— Authob- 
ITT — Questions  rcr  Jury. 

Where  the  question  whether  defendant  au- 
thorized D.  to  purchase  logs  on  his  credit  de- 
pended upon  conclusions  to  be  drawn  from  cor- 
respondence between  them,  their  course  of  busi- 
ness with  each  other,  including  dealings  under 
written  contracts,  and  any  oral  agreements  be- 
tween them,  as  well  as  the  manner  of  conducting 
business  between  li.  and  plaintiffs,  who  sold  him 
the  logs,  it  was  error  for  the  court  to  single  out 
two  letters  from  the  correspondence  between  de- 
fendant and  li.,  and,  without  submitting  them, 
treat  them  aa  conclusive  on  the  question,  and 
construe  them  as  a  ^matter  of  law,  but  the  let- 
ters, even  if  susceptible  to  the  construction 
given  by  the  court,  should  have  been  submitted 
with  the  court's  construction  as  a  piece  of  evi- 
dence to  be  considered  by_  the  jury,  together  with 
other  facts,  in  determining  the  question. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {  724 ;   Dec.  Dig.  i  124.*] 

16.  Trial  (J  252*)— Irstbuctions. 

Where  an  agent's  authority  to  purchase 
lumber  on  credit,  if  any  was  given,  was  by 
parol,  and  not  mentioned  in  letters,  and  one 
charge  erroneously  assumed  that  the  authority 
to  purchase  logs  on  credit  was  given  by  two 
letters,  a  charge  making  the  question  of  au- 
thority to  purchase  lumber  on  credit  depend  on 
whether  the  jury  found  that  authority  was  giv- 
en to  purchase  lumber  the  same  as  logs,  thus 
placing  the  authority  to  purchase  lumber  on  the 
■ame  grounds,  was  erroneous, 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Die.  H  58&-612:  Dec.  Dig.  {  252.*] 

Exceptions  from  Orleans  County  Cotirt; 
John  H.  Watson,  Judge. 

Action  by  Taplin  &  Howell  against  E^ank 
F.  Marcy.  Judgment  for  plaintiffs,  and  de- 
fendant excepts.    Reversed  and  remanded. 

Young  &  Young,  for  plaintiffs.  J.  W.  Red- 
mond, for  defendant 

WATERMAN,  J.  This  Is  an  action  of  gen- 
eral assumpsit  for  logs  and  lumber  sold  and 
delivered.  Plea  general  issue,  with  notice 
and  payment  The  notice  Is  to  the  effect 
tbat  a  suit,  now  pending  In  favor  of  the  same 
plaintiffs  against  the  same  defendant,  is  for 
tbe  same  cause  of  action. 

Plaintiffs  claimed  that  defendant  purchas- 
ed tbe  logs  and  lumber  mentioned  In  tbelr 
specifications,  tbrongh  one  Lang  as  his  agent, 
duly  authorized  by  the  defendant  to  make 
such  purchasea  Defendant  claimed  that  his 
relation  to  Lang  was  only  that  of  a  commis- 
sion merchant  selling  tbe  product  of  Lang's 
mill,  taking  security  on  the  lumber  for  ad- 
vancements of  cash  and  commissions,  and 
tbat  be  never  authorized  Lang  to  pledge  his 
credit  for  logs  or  lumber,  and  that  Lang  was 
only  authorized  to  act  as  bis  agent  in  making 
cash  purchases  of  logs  or  lumber.  Tbe  de- 
fendant claimed  that  the  evidence  In  the  case 
tended  only  to  show  that  the  logs  and  lumber 
in  question  were  sold  by  tbe  plaintiffs  to  Lang, 
Individually,  and  not  to  tbe  defendant  through 


him  as  agent,  and  that  no  credit  tnu  ever  ex- 
tended by  the  plaintiffs  to  eltber  Lang  or  the 
defendant  for  tbe  same;  that  tbe  sale  was  a 
cash  transaction,  or  Hen  notes  to  be  given  on 
such  part  as  was  not  paid  for  on  delivery, 
and  that  the  business  between  Lang  and  tbe 
plaintiffs  was  transacted  in  accordance  with 
tbat  understanding,  which  existed  between 
Lang  and  tbe  defendant  The  defendant  liv- 
ed at  Palmer,  Mass.  Tbe  plaintiffs  lived  and 
were  doing  business  at  Barton,  Vt,  and  Lang 
at  South  Barton,  during  tbe  time  covered  by 
these  transactions.  There  was  no  claim  or 
evidence  that  the  defendant  bad  ever  person- 
ally promised  tbe  plaintiffs  or  their  agent  to 
pay  for  tbe  logs  or  lumber  in  question,  or 
that  he  ever  became  obligated  to  pay  for  the 
same,  except  through  Lang  as  his  agent  un- 
less tbe  fact  that  be  had  substantially  all  the 
lumber  sent  to  him,  or  his  order,  and  tbe 
proceeds  of  all  tbe  lumber  sold  In  bis  name, 
has  a  tendency  to  establish  that  fact  The 
plaintiffs  never  presented  a  bill  or  statement 
of  their  account  to  tbe  defendant,  but  they 
called  on  Lang,  from  time  to  time,  for  pay- 
ments on  their  account,  claiming  he  was  de- 
fendant's agent,  and  Lang  assured  them, 
when  they  called  on  him  for  payments,  that 
the  defendant  would  come  up  soon  and  settle 
the  account  April  7,  1902,  the  defendant 
and  Lang  entered  Into  a  written  agreement, 
by  which  Lang  agreed  to  ship  to  the  order  of 
tbe  defendant  all  the  lumber  cut  out  of  that 
season's  stock  of  logs,  and  all  the  logs  in  and 
about  Lang's  mill,  and  the  defendant  agreed 
to  market  said  lumber  upon  commission,  and 
account  to  Lang  for  the  net  proceeds,  and 
apply  the  same  In  payment  of  advance- 
ments, with  Interest  thereon,  to  advance  Lang 
^,500  for  one  Johnson's  Interest  In  Lang's 
logs  and  lumber,  and  to  advance  Lang  $140 
per  week  for  12  weeks.  Johnson  then  held 
a  lease  of  Lang's  mill  and  premises  at  South 
Barton,  and  was  to  assign  tbe  lease  to  tbe 
defendant.  On  the  same  day,  and  as  a  part 
of  the  transaction,  Lang  grave  the  defendant 
a  chattel  mortgage  of  all  bis  logs  and  lum- 
ber at  or  near  liis  mill,  to  secure  the  defend- 
ant for  the  money  he  had  advanced,  or  was 
to  advance,  to  Lang.  April  15,  1902,  Johnson 
assigned  bis  lease  to  the  defendant,  upon 
being  paid  tbe  amount  due  him  for  money  he 
had  paid  toward  tbe  logs.     September  80, 

1902,  defendant  and  Lang  made  another  writ- 
ten agreement  similar  to  the  one  of  April 
7tb,  but  covering  the  logs  to  be  got  oat  In 
tbe  coming  season,  and  providing  that  the 
logs  and  lumber  should  be  and  remain  the 
property  of  the  defendant  nntli  he  should  l>e 
fully  paid  for  all  money  advanced  by  him. 
December  8,  1003,  Lang  gave  tbe  defendant 
a  quitclaim  deed  of  bis  mill  and  premises 
at  South  Barton,  and  a  chattel  mortgage  of 
all   the  goods   In  bis   stora     December   17. 

1903,  Lang  turned  over  to  tbe  defendant  the 
stock  of  goods  be  had  at  South  Barton.    De- 
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fendant  took  poasesslon  of  the  property  deed- 
ed and  turned  over  to  him  in  December,  and 
also  took  possession  of  the  books  of  account 
whlcb  Lang  bad  kept  In  his  business,  which 
were  placed  in  the  office  of  W.  R.  Aldrich 
of  Barton.  January  2,  1904,  the  defendant 
wrote  a  letter  to  Mr.  Aldrich,  Inclosing  a  let- 
ter from  Lang,  and  stating,  In  substance,  that 
he  had  written  Lang  that  he  did  not  think 
there  would  be  any  objection  to  bis  going  to 
Mr.  Aldrlch's  office  and  looking  at  the  books. 
If  for  any  reason  he  desired  to  look  at  them, 
and  that  he  thought  it  best  to  tell  Lang  If 
there  was  anything  due  from  any  of  the 
accounts  on  the  books,  that  defendant  claim- 
ed the  amounts  due.  PlaintlfFs  offered  this 
letter  In  evidence,  and  it  was  received  sub- 
ject to  defendant's  objection  and  exception. 
It  was  offered  as  showing  that  defendant 
claimed  the  books  of  Lang  that  were  then 
In  the  custody  of  Mr.  Aldrich,  and  whatever 
was  due  upon  them.  It  was  objected  to  on 
the  ground  that  it  was  a  privileged  com- 
munication, Aldrich  being  an  attorney  at  law, 
and  the  retained  counsel  of  the  defendant, 
and  that  said  letter  was  written  to  him  by 
the  defendant  as  his  counsel,  who  then  had 
the  books  In  his  possession.  The  contents 
of  the  letter  do  not  show  any  confidential 
statement.  It  shows  to  some  extent  the  re- 
lations then  existing  between  him  and  Lang, 
and  that  he  was  claiming  the  books  and  what 
there  was  due  upon  them.  Before  the  letter 
was  admitted,  Lang  testified  that  Aldrich 
was  his  counsel  when  the  books  were  left 
with  him,  and  afterward  refused  to  allow 
blm  to  take  possession  of  them.  The  excep- 
tions show  nothing  further  as  to  the  rela- 
tions between  Aldrich  and  the  defendant  as 
counsel  and  client  We  do  not  think  this 
letter,  in  the  circumstances,  was  a  privileged 
commonication,  and  it  was  admissible. 

While  defendant's  bookkeeper  was  on  the 
stand  as  a  witness,  testifying  as  to  the  de- 
fendant's books  of  account,  showing  his  deal 
with  Lang,  the  plaintlGT  oGTered  in  evidence 
the  beading  of  a  certain  page  of  an  account 
book  as  showing  the  way  the  account  was 
headed  and  the  manner  of  making  entries, 
on  the  ground  that  the  book  did  not  show 
a  debit  and  credit  account,  but  was  head- 
ed "Statement  of  R.  B.  Lang  given  July  1, 
1908."  Counsel  for  defendant  stated  he  had 
no  objection,  and  wanted  It  in  the  case. 
Piaintlffs'  counsel  expressly  limited  his  Of- 
fer to  the  purpose  above  stated,  and  it  was 
admitted  by  the  court  for  the  purpose  nam- 
ed. After  the  admission  of  the  heading  for 
that  purpose  counsel  for  defendant  cross-ex- 
amined the  witness,  and  called  his  attention 
to  a  certain  item  in  the  statement,  and  ask- 
ed him  whether  that  item  appeared  in  any 
manner  on  the  book  from  which  he  made  the 
copy  of  the  statement,  to  which  the  witness 
answered  in  the  negative,  and  then  asked 
him,  "Where  did  you  get  that  item  on  this 
statement?"  Without  objection  by  counsel 
for  plaintiffs  the  court  said,  "That  item  Is 


excluded  for  the  present  It  is  not  cross- 
examinatjon" — to  which  ruling  the  defend- 
ant asked  and  was  allowed  an  exception. 
The  admission  of  the  heading  having  been 
limited  to  one  purpose — that  of  showing  the 
manner  of  keeping  the  account  by  the  de- 
fendant, particularly  as  to  the  beading — and 
not  for  the  purpose  of  showing  the  amount 
due,  or  the  correctness  or  incorrectness  of  the 
book  as  to  the  Items  appearing  upon  it,  the 
questions  asked  the  witness  were  not  relevant 
to  the  heading,  or  the  manner  of  keeping  the 
accounts  with  Lang  by  the  defendant,  and 
were  not  proper  cross-examination.  One  of 
the  questions  arising  in  the  suit  was  as  to 
the  relations  between  Lang  and  the  defend- 
ant The  plaintiff  claimed  that  Lang  was 
acting  as  defendant's  agent,  and  that  this 
manner  of  keeping  the  accounts  between 
them,  by  the  defendant,  indicated  that  the 
relation  of  agency,  and  not  that  of  debtor 
and  creditor,  existed.  The  sole  object  of  the 
testimony  admitted  was  to  show  this  fact 
and  the  cross-examination  was  properly  con- 
fined to  that.  There  was  no  error  in  this 
ruling  of  the  court 

When  Lang  was  on  the  stand  as  a  witness 
for  plaintiffs  he  was  asked  In  his  direct 
examination  what  took  place  between  him 
and  the  defendant,  at  the  time  he  transferred 
the  mill  property  to  the  defendant,  with  re- 
lation to  the  plaintiff's  account  then  due, 
and  answered  that  the  defendant  agreed  to 
take  care  of  the  lien  notes  previously  given 
by  Lang  to  them,  secured  upon  the  lumber, 
and  was  also  asked  what  took  place  between 
him  and  defendant  December  17,  1903,  when 
he  transferred  his  stock  of  goods  in  the  store 
to  defendant  and  he  answered,  in  substance, 
that  defendant  agreed,  the  same  with  refer- 
ence to  the  lien  notes  that  he  did  December 
3d  and  4tb  with  reference  to  the  account, 
to  take  care  of  the  Taplin  &  Rowell  lien 
notes ;  and,  it  appearing  that  Lang  then  told 
the  defendant  that  the  balance  due  Taplin 
&  Rowell  was  about  $1,640,  he  was  asked 
whether  defendant  then  agreed  to  pay  that 
amount  if  it  was  found  to  be  correct  and 
he  answered  that  he  did,  and  upon  the  wit- 
ness stating  that  upon  two  occasions  in  De- 
cember be  had  turned  over  to  the  defendant 
every  dollar  of  his  property,  he  was  allowed 
to  state  that,  in  consideration  of  his  turning 
over  to  him  all  his  property,  the  defendant 
said  he  would  pay  the  debt  due  the  plaintiffs 
for  lumber  which  Lang  had  bought  of  them, 
as  they  claimed,  for  the  defendant  All  this 
testimony  was  received  subject  to  objection 
and  exception.  The  objection  was  that  it 
was  immaterial.  It  was  material  as  showing 
the  relations  between  Lang  and  the  defend- 
ant It  had  a  tendency  to  sliow  that  defend- 
ant was  then  assuming  the  Indebtedness  con- 
tracted by  Lang  to  the  plaintiffs,  and,  in  con- 
nection with  the  other  testimony,  that  Lang 
had  been  his  agent  in  doing  the  business; 
tliat  the  balance  due  on  the  account  for  lum- 
ber belonged  to  blm  to  pay,  and  that  througti 
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Lang  tbe  plaintiffs  bad  made  a  sale  of  the 
property  to  him-  The  evidence  did  not  show 
that  the  defendant  agreed  to  pay  tbe  plain- 
tiffs out  of  the  property  turned  over  to  blm 
by  Lang,  but  If  It  did  not,  bis  agreement  to 
take  care  of  plaintiffs'  debt  for  lumber  might 
indicate  the  relations  be  sustained  to  them, 
as  well  as  to  Lang.  It  was  a  part  of  the 
transaction  of  Lang's  turning  over  bis  prop- 
erty to  tbe  defendant,  and  tbe  understand- 
ing between  them,  to  this  extent,  as  to  what 
Lang  bad  been  doing  in  tbe  purchase  of  lum- 
ber with  which  the  defendant  bad  been  con- 
nected in  some  way.  Considered  as  that  tes- 
timony left  tbe  matter,  and  without  further 
explanation,  It  tended  to  characterize  the  re- 
lations between  all  three  of  the  parties.  In 
tbe  same  examination  of  Lang  be  testified 
that  he  had  a  looking  over  with  the  book- 
keeper of  plaintiffs  at  some  time  between 
December  3  and  17,  1903,  and  was  then  al- 
lowed to  testify,  subject  to  defendant's  ob- 
jection and  exception,  that  be  Informed  her 
of  what  the  defendant  had  agreed  tp  do  in 
regard  to  the  payment  of  the  Lang  notes. 
Tbe  defendant  testified  that  be  never  agreed 
to  pay  the  debt  to  tbe  plaintiffs,  but  admit- 
ted that  he  drew  a  check  for  $526.48  Decem- 
ber 3,  1903,  tbe  amount  which  Lang  then 
said  defendant  owed  tbe  plaintiffs.  It  was 
objected  by  defendant  that  tbe  evidence  did 
not  tend  to  show  that  he  ever  instructed 
Lang  to  communicate  to  any  one  tbe  alleged 
agreement  on  defendant's  part  to  pay  tbe 
Lang  notes. 

When  this  conversation  between  Lang  and 
plaintiffs'  bookkeeper  took  place,  nothing  was 
being  done  in  carrying  on  any  of  tbe  busi- 
ness in  which  it  was  claimed  be  had  been 
acting  for  the  defendant  The  exceptions 
state  he  was  looking  over  with  the  book- 
keeper, but  it  does  not  appear  that  his  state- 
ment had  any  connection  with  that  It  was 
a  statement  of  an  agreement  of  tbe  defend- 
ant, previously  made,  to  pay  tbe  plaintiffs. 
While  Lang's  testimony  as  to  this  agree- 
ment, made  while  tbe  transaction  between 
blm  and  tbe  defendant  was  going  on,  and 
relating  to  that  transaction,  was  admissible, 
upon  tbe  grounds  previously  stated,  his  rela- 
tion to  the  bookkeeper  of  what  tbe  defendant 
had  said  was  merely  a  recital  of  a  past  con- 
versation, and  In  no  way  connected  with  any 
boslness  or  transaction  then  being  carried 
on.  It  is  not  shown  that  Lang  was  authoriz- 
ed by  the  defendant  to  make  such  a  state- 
ment, and  tbe  scope  of  bis  claimed  agency 
was  not  broad  enough  to  Include  snch  au- 
thority. Tbe  general  principle  governing  the 
admissibility  of  testimony  as  to  statements 
or  admissions  of  an  agent  is  that  they  must 
have  been  made  while  the  agent  was  per- 
forming some  act  which  was  wltbln  tbe  scope 
of  bis  authority,  and  with  reference  to  tbe 
act  which  was  being  done.  Greenl.  Bv.  i 
118;  Stiles  v.  Danville,  42  Vt.  282;  Mason 
r.  Gray,  36  Vt  808 ;  Hardwick  Savings  Bank 
▼.  Drenan,  72  Tt  438,  48  AU.  645.    Lang's 


stat^nent  to  the  bookkeeper  of  what  the  de- 
fendant had  previously  said  was  no  part  of 
tbe  res  gestae,  but  was  rather  res  inter  alios, 
and  tbe  admission  of  his  testimony  showing 
such  statement  was  error.  Plaintiffs  offer- 
ed In  evidence  tbe  heading  in  their  book  of 
accounts  at  tbe  commencement  of  the  ao 
count  with  the  plaintiffs,  which  their  book- 
keeper testified  she  made  from  her  knowledge 
In  regard  to  the  matter,  and  according  to 
her  instructions  from  tbe  plaintiffs,  when 
she  made  tbe  first  entry,  and  was  as  follows : 
"Lumber  shipped  K.  B.  Lang's  mill  for  Mar- 
cy  by  Taplln  &  Rowell."  Tbe  entry  was 
received  subject  to  defendant's  objection  and 
exception.  It  was  admissible  in  connection 
with  the  testimony  of  the  bookkeeper.  Tbe 
plaintiffs'  account  of  tbe  lumber  which  they 
claimed  they  sold  tbe  defendant  through 
Lang  was  admissible,  and  this  heading  was 
part  of  It,  and  characterized  It  as  showing, 
in  connection  with  the  testimony,  that  they 
understood  when  the  account  commenced, 
and,  before  any  question  bad  arisen,  that 
tbey  were  selling  their  logs  and  lumber  to 
tbe  defendant  through  Lang's  agency.  Plain- 
tiff Taplln  testified,  without  objection,  that 
some  lien  notes  were  taken  by  plaintiffs  cov- 
ering tbe  lumber.  He  was  then  asked  by  bis 
counsel  what  bis  purpose  was  in  taking  those 
lien  notes,  and  answered,  subject  to  excep- 
tion, that  it  was  to  hold  tbe  title  of  tbe  logs 
until  they  got  their  pay;  until  they  got 
down  there;  until  tbey  reached  their  des- 
tination. He  was  further  asked  what  his 
purpose  was  In  reference  to  whether  tbe 
notes  were  taken  in  payment  or  settlement 
of  this  account,  and  answered,  subject  to 
exception,  that  they  did  not  take  the  Hen 
notes  on  the  lumber  to  settle  tbe  account 
An  Important  question  in  tbe  trial  was 
whether  Lang  was  acting  as  defendant's 
agent  in  tbe  purchase  of  the  logs  and  lum- 
ber, or  whether  the  sales  were  made  to  him 
personally.  Tbe  plaintiffs  claimed  that  Lang 
was  defendant's  agent  in  everything  that  was 
done,  and  that  tbey  so  understood  from  the 
beginning;  that,  although  the  sales  were 
for  cash  or  Hen  notes,  as  both  parties  con- 
ceded, tbe  lien  notes  were  taken  in  Lang's 
name  merely  for  tbe  purpose  of  protecting 
their  title  and  their  interests  until  the  lum- 
ber should  all  be  paid  for,  there  being  an  in- 
terim of  a  few  days  between  the  shipment 
and  its  arrival  at  tbe  place  of  destination 
and  the  receipt  of  a  check  from  tbe  de- 
fendant Tbey  also  claimed,  as  being  con- 
sistent with  this  position,  that  tbe  taking  of 
the  Hen  notes  was  for  no  other  purpose  than 
retaining  their  title  as  security  for  the  pur- 
chase' price,  and  was  In  no  sense  payment  of 
tbe  account  The  notes  were  never  enter- 
ed on  their  books.  Defendant's  evidence 
tmded  to  show  that  he  was  acting  under 
the  written  agreements,  and  he  claimed  that 
the  fact  of  taking  tbe  lien  ^otes  in  Lang's 
name  showed  tbat  tbey  were  treated  as  pajr- 
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meat  of  tbe  account,  and  that  plaintiffs  were 
dealing  wltb  him  personally.  Standing  alone, 
It  might  have  that  tendency.  But  the  trans- 
action was  subject  to  explanation.  Its  pur- 
pose might  be  shown.  It  comes  within  that 
class  of  cases  In  which  oral  testimony  may 
be  Introduced  to  show  the  existing  facts,  and 
tbe  purpose  of  the  parties  In  executing  notes 
or  written  contracts.  Tbe  testimony  was  ad- 
missible for  that  purpose.  Labbee  t.  John- 
son, €6  Vt  234,  28  Atl.  986;  Folett  et  al.  v. 
Steele,  16  Vt.  80. 

It  appeared  that  the  defendant  brought 
suit  in  trover  against  one  Parlcer,  a  deputy 
sheriff,  to  recover  for  inmber  sold  by  Parlcer 
upon  two  of  the  lien  notes,  glren  by  Lang 
to  plaintiffs,  upon  the  ground  that  none  of  the 
lumber  sold  by  Parlter  was  Included  In  tbe 
Hen  notes.  The  case  was  taken  to  tbe  Su- 
preme Ckturt  upon  exceptions.  78  Vt  78,  62 
S.  E.  19.  Tbe  defendant  In  that  case  was  in- 
demnified by  Taplln  &  Rowell  for  talcing  tbe 
lumber,  and  tbey  assumed  the  defense  of  tbe 
case.  The  defendant  In  this  case  offered  In 
evidence  a  part  of  the  exceptions  in  that 
case,  in  which  It  was  stated,  in  substance, 
that  the  uncontradicted  evidence  of  tbe  de- 
fendant In  that  case  tended  to  show  that 
Taplln  ft  Rowell  sold  to  Lang  In  1003  a  large 
amount  of  sawed  lumber,  and  that  it  was  all 
sold  on  condition  that  Lang  was  to  give  a 
lien  note  for  it  as  soon  as  counted,  and  be- 
fore it  was  used,  and  tbe  title  was  not  to 
pass  until  It  was  paid  for,  and  defendant  of- 
fered to  show  that  attorneys  for  the  plain- 
tiffs, then  acting  for  them  defending  that 
suit,  wrote  that  paragraph  In  the  exceptions. 
Plaintifls  objected  to  the  admission  of  this 
evidence.  Defendant's  counsel  stated  it  was 
a  declaration  by  the  plaintiffs  in  this  case. 
Tbe  court  Inquired  of  him  as  to  what  It  was 
a  declaration,  but  counsel  made  no  answer, 
and  the  evidence  was  excluded,  to  which  de- 
fendant excepted.  Except  for  the  statement 
that  it  was  sold  to  Lang,  this  Is  tbe  same 
state  of  facta  conceded  to  exist  by  parties  in 
this  case.  The  lumber  was  to  be  paid  for 
when  counted,  or  lien  notes  given.  Lien  notes 
were  in  fact  given  by  Lang.  The  question 
In  this  case  was  whether  tbe  sale  was  made 
to  bim  personally,  or  as  agent  of  the  defend- 
ant, and  whether  be  gave  the  lien  notes  In 
bis  own  behalf  or  for  him.  The  transaction, 
so  far  as  the  lien  notes  sbowed,  was  a  sale  to 
Lang,  and  the  lien  notes  given  by  bim  for 
tbe  lumber.  In  the  case  of  Marcy  against 
Parker  these  plaintiffs  were  attempting  to 
protect  their  rights  under  the  lien  notes  giv- 
en by  Lang.  Their  rights,  so  far  as  that  case 
was  concerned,  stood  upon  their  sale  to 
Long,  and  taking  the  lien  notes  from  him, 
and  tbe  identity  of  the  lumber  covered  by 
the  lien  notes.  Tbat  case  resulted  In  a  ver- 
dict for  the  plaintiff,  tbe  Jury  having  found 
tbat  none  of  tbe  lumber  so  taken  and  sold 
by  tbe  defendant  was  specified  In  the  two  lien 
notes.  In  view  of  the  questions  litigated  In 
that  case  and  tbe  position  which  the  defend- 


ant therein  may  have  taken,  and  also  what 
took  place  in  court  at  tbe  time  the  testimony 
was  offered,  we  think  It  was  properly  ex- 
cluded. The  defendant  also  offered  in  evi- 
dence, as  a  part  of  bis  case,  a  statement  by 
counsel  for  defendant  in  that  case,  In  a  dis- 
cussion before  the  court,  which  was  excluded, 
and  which  we  consider  inadmissible,  in  part 
for  the  reasons  above  stated,  and  in  part 
because  It  was  an  argumentative  statement 
by  counsel  based  upon  the  facts  appearing  In 
tbat  case. 

A  petition  for  a  new  trial  was  brought  by 
the  defendant  In  the  same  case,  which  con- 
tained a  statement  substantially  like  that  In 
tbe  exception  as  to  what  appeared  on  trial 
in  regard  to  tbe  sale  of  lumber,  and  that  It 
was  to  remain  the  property  of  Taplln  &  Row- 
ell until  paid  for.  This  was  offered  In  evi- 
dence by  the  defendant  and  properly  exclud- 
ed, for  the  reasons  before  given  as  to  tbe 
other  evidence  offered.  At  tbe  close  of  all  tbe 
evidence  the  defendant  moved  the  court  to 
direct  a  verdict  for  the  defendant,  upon  the 
ground,  first,  that  tbe  plaintiffs'  declaration 
is  In  tbe  common  counts  In  assumpsit,  and 
their  uncontradicted  evidence  is  that  the  con- 
tract between  them  and  Lang  was  that  they 
were  to  have  cash  or  lien  notes  for  their  logs 
and  lumber  as  counted  off,  and  were  not  to 
part  with  their  title  until  tbey  had  received 
their  full  pay,  that  all  tbe  logs  and  Inmber 
were  sold  and  delivered  according  to  that 
contract,  and  that  they  have  received  either 
cash  or  Hen  notes  for  tbe  same,  as  agreed, 
and  that  tbe  entire  debt  of  plaintiffs  is  evi- 
denced by  and  merged  in  said  lien  notes,  and 
plaintiffs  disclaim  recovery  upon  tbe  lien 
notes,  and  claim  to  recover  only  upon  an  al- 
leged account,  which  in  fact  never  existed. 
And,  secondly,  that  even  If  all  the  talk  tools 
place  between  the  plaintiffs  and  Lang,  as 
they  claim,  and  even  if  In  all  tbe  negotiations 
Lang  was  the  authorized  agent  of  the  defend- 
ant, having  tbe  power  to  bind  tbe  defendant 
in  respect  of  the  sale  of  the  logs  and  lumber, 
still  the  lien  notes  executed  by  Lang  for  tbe 
very  debt  for  which  tbe  defendant  Is  now 
sued,  being  the  purchase  price  of  the  logs 
and  lumber,  merged  or  took  tbe  place  of  all 
talk  or  negotiations  between  plaintiffs  and 
Lang  before  their  execution,  and  determine 
tbat  tbe  logs  and  lumber  therein  specified 
were  sold  to  Lang  and  not  to  the  defendant 
And  In  support  of  this  last  ground  tbe  de- 
fendant urged  tbat  it  appears  that  plaintiffs 
have  brought  a  suit  in  trover  against  tbe  de- 
fendant, which  Is  still  pending,  based  upon 
the  lien  notes ;  that  they  placed  the  lien  notes 
in  the  bands  of  an  officer,  witb  Instructions 
to  realize  upon  the  hardwood  plank  therein 
mentioned,  that  tbey  defended  tbe  suit  of 
this  defendant  against  the  officer,  upon  tbe 
theory  tbat  tbe  two  lien  notes  were  valid 
against  said  Lang,  and  that  tbey  have  in- 
dorsed all  the  money  paid  by  Lang,  on  'ac- 
count of  logs  and  Ituuber,  upon  said  notes. 
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Thte  motion  was  overruled,  to  which  the  fle- 
feadant  excepted. 

It  IB  generally  true  that  notes,  tstrea  by 
the  debtor  for  the  amount  due  from  him  on 
account,  are  prima  facie  payment  of  the  ac- 
count. In  this  case  a  litigated  question  is. 
Who  is  the  debtor?  To  whom  was  the  lum- 
ber sold  by  the  plaintiffs?  Did  they  sell 
it  to  Lang  Individually,  or  to  the  defendant 
through  Lang  as  his  agents?  For  the  settle- 
ment of  the  matters  of  fact  involved  in  these 
questions  oral  testimony  was  offered,  and 
properly  received.  Although  the  sales  were 
made  by  the  plaintiffs  to  Lang,  they  claimed 
they  were  made  to  him  as  agent  of  the  de- 
fendant, and  although  he  gave  lien  notes,  and 
signed  them  with  his  own  name,  that  these 
notes  were  given  by  him  in  behalf  of  the  de- 
fendant for  the  sole  purpose  of  preserving  the 
rights  of  the  plaintiffs,  and  retaining  their 
title,  until  they  should  actually  receive  the 
money  for  their  property.  Their  testimony 
also  tended  to  show  that  it  was  understood 
between  them  and  Lang  that  these  notes  were 
not  given  In  payment  for  the  lumber,  but 
only  as  security  for  the  purchase  price,  as 
appeared  by  their  book  account.  These  ma- 
terial facts  were  testified  to  by  the  plaintiffs 
and  Lang,  and  were  disputed  by  the  defend- 
ant, only  as  to  the  main  question  involved,  as 
to  whether  Liang  was  his  agent  in  the  trans- 
actions. Defendant  had  nothing  to  do  i)ers<m- 
ally  with  the  purchase  of  lumber  from  the 
plaintiffs.  All  this  was  done  by  Lang.  But 
much  testimony  was  introduced  by  him  bear- 
ing upon  the  question  of  Lang's  agency.  The 
purpose  for  which  the  notes  were  given  was 
In  dispute.  Both  parties  concede  that  plain- 
tiffs were  to  have  cash  or  lien  notes  for  their 
lumber  when  counted.  There  was  necessarily 
a  delay  of  a  few  days  between  counting  off 
and  reporting  to  the  defendant  and  receiving 
a  check  from  him.  The  plaintiffs'  evidence 
tended  to  show  that  the  lien  notes  were  giv- 
en to  secure  the  plaintiffs  during  this  interim. 
The  method  of  bookkeeping  adopted  by  the 
plaintiffs  was  to  credit  checks  of  defendant, 
when  received  through  Lang,  upon  the  ac- 
count which  they  kept  ^of  lumber  sold.  They 
also  indorsed  the  same  payments  upon  the 
lien  notes,  but  not  until  after  the  commence- 
ment of  this  suit.  The  indorsements  upon  the 
notes  were  not  conclusive,  but  were  evidence 
merely,,  and  could  be  considered  by  the  jury 
in  connection  with  other  facts.  The  court 
could  not  hold,  as  matter  of  law,  that  the 
execution  of  the  lien  notes  by  Lang  was  con- 
clusive evidence  that  he  was  acting  for  him- 
self individually,  and  not  for  the  defendant, 
nor  that  they  were  given  in  payment  of  the 
purchase  price  of  the  lumber,  or  In  settle- 
ment of  the  account,  nor  that  the  account 
was  merged  in  them,  nor  as  to  the  weight  to 
be  given  to  the  fact  of  their  Indorsement  of 
payments  upon  the  notes.  All  these  matters 
were  proper  for  the  consideration  of  the  Jury 
under  proper  instructions  from  the  court 
The  Jury  found  that  the  notes  were  given  as 


security.   The  motion  for  a  verdict  was  prop- 
erly overruled. 

The  defendant  requested  the  court  to 
charge  the  Jury,  first,  that  if  they  found  that 
plaintiffs  caused  the  two  lien  notes  already 
mentioned  to  be  placed  in  the  hands  of  an 
officer,  with  instructions  to  realize  upon  that 
part  of  the  lumber  therein  specified,  that  act 
constituted  an  admission  by  them  that  they 
then  understood  and  claimed  that  said  two 
notes  represented  a  debt  due  from  Lang  to 
them,  a  part  of  which,  at  least,  was  then 
unpaid;  and,  second,  that  such  act  con- 
stituted a  declaration  by  them  that  they  bad 
sold  to  Lang,  and  not  to  the  defendant,  the 
lumber  sought  to  be  realized  upon,  and  is  di- 
rect evidence  that  the  fact  is  so ;  and,  third,. . 
that  if  they  found  that  plaintiffs  defended 
the  officer  In  the  suit  of  defendant  against 
him  for  selling  lumber  on  the  two  lien  notes, 
such  defense  constituted  a  declaration  by 
them  amounting  to  an  admission  that  said 
two  notes  represented  a  debt  due  to  them 
from  Lang,  a  part  of  which  was  the  pur- 
chase price  of  the  plank  in  question,  and  is- 
direct  evidence  tliat  said  declaration  is  true. 
All  these  requests  are  based  upon  the  theory 
that  the  mere  giving  of  the  notes  by  Long- 
constituted  an  indebtedness  from  him  to 
plaintiffs,  subject  to  no  explanation  of  the 
purpose  for  which  they  were  given,  and  that, 
by  the  attempt  of  the  plaintiffs  to  enforce 
their  lien  under  them,  they  were  either  ab- 
solutely bound  to  that  position,  or  at  least 
must  now  be  held  to  have  admitted  that  to 
be  the  true  position.  These  requests  would 
require  the  court  to  instruct  the  Jury,  in  ef- 
fect, that  this  Is  so  as  matter  of  law,  not 
that  they  should  consider  their  subject-mat- 
ter as  facts  with  the  other  evidence  in  the- 
case,  and  give  it  such  weight,  as  against  tbe- 
positlon  now  taken  by  the  plaintiffs,  as  they 
might  see  fit.  They  Ignore  the  evidence  al- 
ready in  the  case  as  to  the  agency  of  Lang, 
and  the  purpose  for  which  the  notes  were- 
given,  and  the  claim  of  the  plaintiffs  that 
they  were  given  only  as  security,  and  for 
holding  their  title  until  they  should  receive 
their  pay.  They  ask  the  court  to  rule  that 
the  taking  of  the  notes  and  enforcement  of 
their  lien  under  them  was  an  admission  or 
declaration  by  the  plaintiffs  that  they  were 
taken  as  representing  a  debt  from  Lang,  and 
that  they  bad  sold  the  lumber  to  him,  and 
not  to  the  defendant,  and  was  direct  evi- 
dence that  such  declaration  was  true.  TMa 
was  asking  the  court  to  dictate  to  the  Jury 
as  to  the  evidentiary  force  and  effect  they 
should  give  certain  evidence.  It  would  take- 
from  them  the  right  to  give  It  as  much  or  as 
little  weight  as  it  deserved  to  have,  and  the 
right  to  say  whether.  In  the  light  of  the  tes- 
timony and  circumstances,  it  ought  to  have 
any  weight  at  all  as  an  admission.  If  they 
believed  the  plaintiffs'  evidence,  and  consid- 
ered their  claims  reasonable,  they  might  not 
view  their  transactions  In  regard  to  the  notes 
as  an  admission  on  their  part,  but  as  entirely 
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consistent  with  the  theory  of  a  sale  to  the 
defendant,  through  Laug  as  his  agent  The 
requests  were  therefore  properly  refused. 

The  defendant  also  requested  the  court  to 
charge.  In  substance,  that  the  fact  that  the 
plaintiffs  caused  the  payments  toward  the 
lumber  to  be  Indorsed  on  the  lien  notes  as  of 
the  dates  when  the  payments  were  made  Is 
evidence  tending  to  show  that  plaintiffs  had 
not,  before  said  indorsements  were  made, 
made  any  other  application  of  said  pay- 
ments ;  also  that  the  making  of  such  Indorse- 
ments tended  to  show  that  plaintiffs  under- 
stood said  payments  were  not  made  on  ac- 
count; also  that  the  making  of  such  in- 
dorsements Is  an  admission  tliat  the  pay- 
ments were  not  made  on  account  It  appear- 
ed that  the  payments  were  credited  in  the 
account  when  received,  and,  were  indorsed  on 
the  notes,  after  the  commencement  of  this 
suit  as  of  the  dote  when  received.  The  evi- 
dence as  to  this  was  uncontradicted,  unless 
by  the  circumstances  of  the  date  of  indorse- 
ment appearing  on  the  note's, 'being  different 
from  the  date  when  actually  -made.  Here 
again  the  Jury,  If  these  requests  bad  been 
complied  with,  would  have  been  obliged  to 
disregard  the  plaintiffs'  theory  and  evidence 
in  resijcct  of  the  note  transaction.  The  meth- 
od which  the  plaintiffs  claim  was  adopted  to 
ke^  their  Hen  good  upon  the  property  re- 
quired the  giving  of  lien  notes,  not  as  evi- 
dence of  the  debt,  but  as  being  necessary  to 
preserve  their  security.  No  question  was 
made  as  to  the  correctness  of  the  Items  as 
credited  and  Indorsed  by  plaintiffs,  nor  that 
there  was  but  one  payment  of  each  item  cred- 
ited. If  the  Jury  found  the  plaintiffs'  claim 
well  founded,  they  might  say  that  the  cred- 
its upon  the  account  and  the  indorsements 
upon  the  notes  were  consistent  with  their 
claim,  the  Indorsements  being  made  for  the 
purpose  of  having  the  notes  show  the  amount 
due,  if  the  Hen  should  be  enforced.  The 
amount  dne  would  have  to  be  shown  in  some 
way,  and  the  indorsements  would  enable 
tbem  to  compute  the  balance.  Keeping  ac- 
count of  these  payments  In  these  two  ways, 
and  as  they  claim  for  the  reasons  stated,  the 
court  could  not  tell  the  Jury,  as  matter  of 
law,  that  the  mere  fact  of  indorsement  upon 
the  notes  would  tend  to  show  that  plaintiffs 
had  not  before  credited  the  same  amounts  in 
the  account,  especially  as  the  exceptions 
state  It  appeared  they  were  credited  when  re- 
ceived; nor  that  such  indorsement  would 
tend  to  show  that  they  understood  said  pay- 
ments were  not  made  on  account,  or  would 
constitute  an  admission  that  they  were  not 
■o  made.  The  way  the  account  was  kept  the 
giving  of  the  notes,  and  why  they  were  given, 
the  credits  and  Indorsements  and  their  dates, 
were  all  matters  of  evidence,  and  before  the 
Jury,  and  they  had  the  right  to  consider  all 
the  facts  and  circumstances,  in  arriving  at  a 
conclusion,  in  regard  to  the  payments,  and 
where  they  should  apply,  and  where  they  did 
apply,  and  the  force  and  effect  of  their  aih- 


plication,  If  any,  as  against  the  plaintiffs. 
All  this  bears  upon  the  giving  of  the  notes, 
and  the  purpose  of  their  execution,  and  the 
court  could  not  be  required  to  select  one 
piece  of  evidence,  and  give  It  prominence  In 
the  manner  indicated  by  the  requests,  and 
disregard  all  other  testimony  on  that  sub- 
ject All  the  transactions  and  the  conduct 
of' the  parties  in  relation  to  them  were  before 
the  Jury,  and  were  proper  subjects  of  con- 
sideration by  them. 

The  defendant  also  requested  the  court  to 
charge  the  Jury  that,  although  the  contract 
In  respect  to  the  logs  and  lumber  was  made 
with  Liang  as  agent  of  the  defendant  yet  if 
that  contract  was  that  the  sale  was  to  be  a 
cash  trauBactlon,  and  that  lien  notes  were 
to  be  given  for  the  lumber  or  logs  not  paid 
for  on  delivery  at  the  Lang  mill,  and  that 
plaintiffs  were  to  retain  the  property  in  the 
logs  and  lumber  till  paid  for,  and  the  busi- 
ness was  transacted  In  accordance  with  this 
contract,  then  the  plaintiffs  cannot  recover 
for  the  logs  and  lumber  in  this  suit  and  al- 
so excepted  to  the  failure  of  the  court  to 
Instruct  the  Jury  as  to  the  defendant's  claim 
that  there  was  nothing  to  pay;  on  his  theo- 
ry nothing  dne  which  was  proper  matter  of 
book  account.  This  request  assumes  that 
the  contract  was  made  with  Lang  as  agent; 
that  the  sale  was  for  cash,  and  lien  notes  to 
be  given  for  what  was  not  paid  for  on  de- 
livery, plaintiffs  to  retain  title  rmtll  pald^ 
for.  The  method  adopted  between  the  plain- 
tiffs and  Lang  for  retaining  title  by  the  plain- 
tiffs was  by  Lang's  giving  lien  notes  to  bold 
what  was  not  paid  for.  Although  It  was  call- 
ed a  cash  sale,  there  was  a  condition  that 
Hen  notes  should  be  given  for  what  had  not 
been  paid  for.  If  the  defendant  got  possea- 
sion  of  lumber  which  his  agent  Lang  had 
purchased,  but  was  not  paid  for  by  either,  he 
would  be  liable  to  plaintiffs  for  the  balance 
due  for  it  Again  recurring  to  the  theory  and 
evidence  of  the  plaintiffs.  If  the  Jury  should 
find  the  plaintiffs'  claim  correct  then  the 
plaintiffs  properly  charged  all  lumber  to  de- 
fendant and  credited  all  payments  received, 
and  took  the  lien  notes  executed  by  bis  agent 
for  the  sole  purpose  of  security.  Retaining 
their  property  in  the  logs  means  in  this  trans- 
action, for  security.  The  defendant's  coun- 
sel in  his  brief  says,  of  course,  the  lien  notes 
were  not  given  in  payment  of  the  logs  and 
lumber.  If  they  were  given  in  payment,  the 
title  to  the  logs  and  lumber  passed  from  Tap- 
lln  &  Rowell.  The  lien  notes  were  given  by 
Lang  and  accepted  by  Taplln  &  Rowell  only 
as  security.  For  all  other  purposes  it  was  an 
absolute  sal&  The  defendant  cannot  well 
refuse  to  pay  for  lumber  which  was  permit- 
ted by  plaintiffs  to  go  Into  his  possession  be- 
fore being  paid  for,  on  the  ground  that  it  waa 
a  contract  for  payment  In  cash  on  delivery: 
that  he  did  not  pay  tor  It  on  delivery,  and 
therefore  is  not  liable  to  pay  for  It  Al- 
though Hen  notes  were  to  be  given  for  such 
part  as  was  not  paid  for  In  cash,  BtlU  If  tbejr 
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were  given  only  aa  security,  they  were  not 
payment  Such  part  of  the  lumber  as  was 
not  paid  for  on  delivery  was  proper  matter 
of  charge  on  book,  and  can  be  recovered  for 
In  general  assumpsit  This  request  as  stat- 
ed was  properly  refused. 

Several  letters,  written  by  the  defendant 
to  Lang,  were  introduced  In  evidence  by  the 
plaintiffs,  and  among  them  one  dated  Jan- 
nary  24,  1903,  reading  as  follows:  "Replying 
to  your  favor  of  the  19th  Inst  which  arriv- 
ed during  my  absence  from  home  will  say 
that  we  do  not  care  to  advance  moiiey  on 
logs  until  they  are  delivered  and  you  can 
certify  to  the  number  of  feet  there  are  of 
them.  This  Is  the  only  way  to  do*  business 
and  know  what  we  are  doing.  Must  have 
some  system  to  our  business  or  we  shall  not 
know  where  we  are."  And  the  other,  dated 
January  27, 1903,  reading:  "Replying  to  your 
favor  of  the  2etb  Inst  will  say  that  we  do 
not  care  to  pay  for  logs  until  they  have  ar- 
rived at  the  mlllyard.  When  they  are  de- 
livered at  the  mill  and  scaled  so  that  you 
know  how  many  feet  you  have  you  can  send 
me  a  schedule  of  the  number  of  feet  of  each 
kind  and  the  amount  per  thousand  that  you 
are  to  pay  and  we  will  then  attend  to  send- 
ing you  a  check  to  pay  for  them.  As  for  ad- 
vancing money  on  logs  before  they  arrive 
at  the  mlllyard  and  are  scaled  so  that  we 
know  what  we  are  paying  for,  we  do  not 
care  to  do  it  and  if  the  parties  that  you  buy 
of  cannot  wait  until  the  logs  are  delivered 
and  scaled  it  Is  better  not  to  buy  of  them. 
We  are  not  agoing  to  advance  money  hap- 
hazard and  shall  Insist  upon  the  business  be- 
ing done  as  we  desire."  The  court  charged 
the  Jury  as  follows  as  to  these  letters:  "I 
instruct  you  that  a  fair  construction  and 
legal  construction  of  those  two  letters  Is  that 
so  far  as  logs  were  concerned  which  Lang 
was  authorized  to  buy  on  Marcy's  credit  to 
the  extent,  at  least,  of  having  those  logs 
delivered  in  that  mlllyard  scaled,  and  the 
measure  or  scale  sent  to  Mr.  Marcy  in  Pal- 
mer, and  time  for  him  to  get  a  check  back, 
etc.,  that  would  not  be  a  cash  sale.  It  would, 
to  a  certain  extent  be  a  sale  on  credit"  The 
defendant  excepted  io  this  part  of  the  charge, 
on  the  ground  that  the  submission  to  the 
Jury  of  the  question  whether  the  defendant 
authorized  Lang  to  purchase  logs  on  bis 
credit  was  upon  those  two  letters  alone,  dis- 
regarding all  the  other  evidence,  Including 
conversations  and  correspondence  between 
Lang  and  the  parties,  the  manner  of  carry- 
ing on  the  business,  and  all  the  circumstances, 
and  that,  even  If  the  coustruction  of  the  let- 
ters may  have  been  for  the  court  they  should 
have  been  submitted  to  the  Jury  with  the 
construction  given  them  by  the  court  to- 
gether with  all  the  other  evidence  in  the  case. 
There  was  considerable  correspondence  be- 
tween the  defendant  and  Lang,  and  several 
other  letters  from  the  defendant  relating  to 
the  business  appear  in  the  exceptions.  Tlie 
case  shows  that  defendant  claimed  that  Ills 


relation  to  Lang  was  only  that  of  a  commis- 
sion merchant  selling  the  product  of  Lang's 
mill,  and  taking  security  for  advancements 
and  commissions,  and  that  he  never  au- 
thorized Lang  to  pledge  bis  credit  for  logs 
and  lumber,  and  that  his  evidence  tended 
to  show  this;  and  he  claimed  that  no  evi- 
dence In  the  case  tended  to  show  that  he  bad 
authorized  Lang  to  pledge  his  credit  for  the 
purchase  of  either  logs  or  lumber,  and  that 
the  most  that  any  evidence  in  the  case  tend- 
ed to  show  was  that  Lang  was  his  agent  no 
further  than  to  make  cash  purchases  of  logs 
or  lumber,  and  that  he  kept  his  account  with 
Lang  and  rendered  him  statements  from  time 
to  time  showing  that  this  was  the  way  he 
understood  the  relations  between  them. 

Thus  the  two  parties  differed  widely  In 
their  claims  and  in  their  evidence  as  to  this 
particular  question.  The  two  letters  related 
entirely  to  logs.  In  both  the  defendant  spe- 
dflcally  objected  to  advancing  money  for 
logs,  and  in  the  first  he  stated  when  he 
would  pay  for 'them;  that  is,  as  soon  as  he 
knew  the  amount  The  understanding  was 
that  the  title  to  the  logs  should  remain  In 
the  vendor  until  paid  for.  The  plaintiffs' 
testimony  was  they  were  to  have  cash  or 
lien  notes  when  delivered.  By  delivery  at 
the  mlllyard  plaintiffs  did  not  lose  their  prop- 
erty in  the  logs,  nor  the  defendant  acquire 
it  By  such  delivery  the  logs  were  where  it 
was  agreed  they  should  be,  and  were  the 
property  of  the  defendant  as  soon  as  paid 
for,  if  Lang  bought  them  as  his  agent  Hav- 
ing been  delivered  there.  If  defendant  should 
fail  to  pay  as  soon  as  notified  of  the  amount 
the  plaintiffs  would  have  the  right  to  bring 
suit  against  him,  if  they  were  brought  by 
Lang  as  his  agent,  or  to  assert  their  rights 
under  the  lien  notes.  Whether  Lang  was 
authorized  to  buy  logs  on  Marcy's  credit  was 
a  matter  of  Importance,  and  upon  which  con- 
siderable testimony  was  offered  on  both 
sides,  and  it  was  closely  contested.  The 
plaintiffs  claimed  that  Lang  had  the  right 
to  pledge  the  defendant's  credit  for  logs  de- 
livered In  the  mlllyard  until  the  pay  could 
be  received  from  defendant;  and,  while 
the  defendant's  version  of  his  relations  with 
Lang  did  not  1°  many  respects,  differ  ma- 
terially from  that  given  by  Lang  and  the 
plaintiffs  as  to  the  arrangement  actually 
made,  be  strongly  insisted  that  Lang  had  no 
authority  to  pledge  his  credit  to  the  plain- 
tiffs. His  claim  amounted  to  saying  that 
Lang  had  exceeded  his  authority  in  the  pur- 
chases made  by  him.  He  consented  to  pay 
$520.48  as  the  balance  he  understood  from 
Lang  was  due  the  plaintiffs,  but  when  he 
was  Informed  it  was  $1,540  he  declined  to 
pay  that  amount  Whether  Lang  had  exceed- 
ed his  authority  in  this  respect  or  not  must 
of  course,  and  did,  depend  upon  the  facts 
and  circumstances  shown  in  the  case.  He 
evidently  had  exceeded  his  authority  in  some 
respects,  for  he  had  used  the  money  of  the 
defendant  to  such  an  extent  that  he  con- 
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Teyed  all  his  property  to  him  to  make  good 
the  deficiency.  Not  only  did  this  depend  upon 
all  the  correspondence,  but  npon  the  course 
of  business  between  the  defendant  and  Lang, 
from  the  beginning,  Including  their  deal  under 
the  written  contracts,  and  any  oral  agree- 
mmtB  or  understandings  between  them,  if 
any,  altering  or  modifying  these  contracts, 
the  manner  of  conducting  business  between 
Liang  and  plaintUfs  and  the  Isnowledge  and 
acqnieBcence  of  the  defendant  therein,  the 
time  of  dellveiy  of  lumber,  the  length  of 
time  that  must  elapse  after  delivery  before 
the  cash  of  checks  could  be  received,  and  any 
ctrcumstanccs  relating  to  the  matter.  The 
court  by  the  instructions  given  took  the  ques- 
tion from  the  Jury,  and  left  nothing  for  them 
ta  decide  as  to  the  question  of  credit  for  logs 
purchased.  Among  the  11  special  questions 
Kubmitted  to  the  Jury  there  was  none  as  to  this. 
There  was  a  question  submitted  as  to  Lang's 
authority  to  purchase  lumber  on  the  credit  of 
the  defendant  The  defendant  excepted  to  the 
failure  of  the  court  to  submit  a  question  as 
to  whether  Lang  had  authority  to  pledge  the 
credit  of  the  defendant  in  the  purchase  of 
Ic^s,  both  at  the  time  the  court  announced 
what  special  verdicts  would  be  submitted, 
and  after  the  charge  was  given.  But  the 
court  treated  that  as  a  matter  of  law,  and 
gave  Its  construction  of  the  two  letters,  and 
made  no  allusion  to  the  other  evidence  In 
the  case,  nor  submitted  the  letters  to  the 
Jury,  with  its  construction  for  their  considera- 
tion and  Judgment  In  connection  with  the 
other  evidence.  The  letters  were  treated  as 
being  conclusive  on  that  point.  Even  If  they 
were  susceptible  to  the  construction  given 
them  by  the  court,  they  should  have  been 
submitted  to  the  Jury,  with  the  construction 
given  them  by  the  court,  as  a  piece  of  evi- 
dence, together  with  all  the  other  evidence 
and  circumstances  In  the  case. 

In  White  V.  Lumlere  et  aU  79  Vt.  206,  64 
Atl.  1121,  6  L.  R.  A.  (N.  B.)  807,  it  was  said 
that,  "while  it  Is  true  that  generally  the 
construction  of  written  Instruments  (s  a 
question  for  the  court.  It  is  likewise  true 
that,  where  the  case  turns  upon  the  proper 
conclusions  to  be  drawn  from  a  series  of  let- 
ters taken  in  connection  wi-th  other  facts  and 
circumstances.  It  Is  one  which  may  properly 
be  referred  to  a  Jury."  This  was  according 
to  the  law  as  laid  down  in  Rankin  &  Fidelity 
Ina.  Co.,  189  U.  B,  242,  23  Sup.  Ct.  553,  47 
li.  Ed.  792,  and  In  West  ▼.  Smith,  101  U.  S. 
263,  25  L.  Ed.  609.  As  the  ultimate  fact  to 
be  determined  was  the  authority  of  Lang  to 
pledge  the  defendant's  credit  for  logs,  the 
.defendant  under  the  circumstances  had  the 
right  to  have  the  Jury  consider  all  the  evi- 
dence bearing  on  that  subject.  The  general 
rule  undoubtedly  Is  that  the  construction  of 
all  written  documents  Is  a  question  of  law 
for  the  court ;  and,  when  a  contract  Is  sought 
to  be  made  out  from  such  documents  alone.  It 


to  for  the  court  to  ascertain  and  determine 
Its  construction,  whether  the  documents  are 
many  or  few.  But  where  the  evidence  in 
the  case  does  not  depend  altogether  upon 
written  Instruments,  but  upon  other  matters 
of  fact.  It  Is  a  question  for  the  Jury  to  de- 
termine what  was  the  contract  between  the 
parties.  Roberts  ft  Oo.  t.  Bonaparte,  73 
Md.  191,  20  Atl.  918,  10  lU  B.  A.  689 ;  Bolck- 
ow  V.  Seymour,  17  Com.  Bench  (N.  8.)  107; 
Moore  r.  Garwood,  4  Excheq.  681 ;  Foster  t. 
Mentor  Life  Association  Co.,  8  Ellis  &  Black, 
78.  In  Taylor  on  Evidence,  $  36,  It  is  said, 
"Where  a  contract  has  to  be  made  out  partly 
by  letters  and  partly  by  parol  evidence,  the 
Jury  must  deal  with  the  whole  question."  In 
1  Story  on  Contracts,  S  818,  "If  a  contract 
is  to  be  made  out  partly  by  written  docu- 
ments and  partly  by  oral  evidence,  the  whole 
becomes  a  question  for  the  Jury." 

The  defendant  also  excepted  to  that  part 
of  the  charge  in  respect  to  the  sixth  special 
verdict,  which  was,  "Was  Lang  authorized 
to  purchase  lumt>er  of  Marcy's  credit?"  The 
court  said,  "That  depends  upon  whether  yon 
find  by  a  fair  balance  of  the  evidence  that 
Lang  was  authorized  to  buy  lumber,  as  Mar- 
cy's agent,  the  same  as  logs.  If  you  say  that 
he  was  authorized  by  Marcy  to  buy  lumber 
for  him  the  same  as  he  was  to  buy  logs,  then 
this  follows  the  same  as  it  does  with  logs. 
In  other  words,  he  had  a  right  to  buy  it  on 
the  same  credit  with  Marcy  as  far  as  length 
of  time  was  concerned,  because  otherwise  it 
would  not  be  buying  the  same  as  logs.  So 
you  will  answer  that  question  yes  or  no,  as 
you  find  It"  The  authority  as  to  the  pur- 
chase of  lumber.  If  any  was  given,  was  by 
parol,  not  being  mentioned  in  the  letters. 
The  instructions  assume  that  the  authority 
to  purchase  logs  on  credit  was  given  by  these 
two  letters  alone,  and  then  place  the  pur- 
chase of  lumber  oh  credit,  on  the  same  basis. 
Of  course,  if  the  charge  was  err<meou3  In 
respect  of  logs,  the  same  ie  true  as  to  lum- 
ber, for  it  Is  placed  on  the  snme  ground,  and 
makes  their  finding  depend  upon  Lang's  au- 
thority to  buy  logs.  The  charge  does  not 
clearly  discriminate  between  logs  and  lum- 
ber. 

Other  exceptions  were  taken  which  we  do 
not  deem  it  necessary  to  consider,  as  the 
same  questions  are  not  likely  to  arise  In  an- 
other trial. 

Judgment  reversed  and  cause  remanded. 


DRONENBURG  v. 
(Court    of    Appeals    of 


a08  HO.  S97) 

HARRIS  et  al. 

Maryland.      Nov.    It, 
1908.) 

1.  Death  ((  35*)— Right  oi"  Acxrow— Jttkis- 

DICTION. 

No  action  can  be  maintained  in  Maryland 
for  the  death  of  a  person  killed  in  the  Distriet 
of  Columbia;  but  under  Code  D.  O.  §  1301, 
making  any  person  or  corporation  causing  the 
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death  of  a  penon  within  th«  District  liable  for 
«uch  death,  an  action  for  the  death  could  have 
been  maintained  by  the  administrator  in  the 
District  of  Columbia. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  i  60;    Dec.  Dig.  8  So.*] 

2.  Death    ({    101*)— Daiiaoe»— Pebsons    En- 

TITUCD. 

Code  D.  0.  {  1303,  provides  that  damages 
recovered  in  an  action  for  death  shall  not  be 
appropriated  to  the  payment  of  the  debts  of  the 
deceased,  but  shall  mure  to  the  benefit  of  bis 
or  her  Qimily  and  be  distributed  according  to 
the  statute  of  distribution  in  force  in  the  Dis- 
trict. Section  380  provides  that  the  mother  of 
the  deceased  shall  be  entitled  to  the  whole 
amount  recovered.  A  resident  of  Maryland  was 
killed  in  a  railroad  aocideot  in  the  District  of 
Columbia,  and  the  railroad  company  paid  a  sum 
of  money  in  settlement  of  claims  resulting  from 
his  death  to  the  administrator  of  the  deceased 
appointed  in  this  state.     Held,  that  money  so 

gaid  did  not  belong  to  the  estate  of  deceased, 
ut  to  his  mother,  although  she  was  not  depend- 
ent upon  him  for  support,  and  at  the  time  of 
his  death  he  was  nearly  of  age;  but  any  sum 
paid. the  administrator  on  account  of  injuries 
received  by  deceased,  or  on  account  of  damages 
to  his  estate,  belongs  to  his  estate,  and  must 
be  accounted  for  by  the  administrator  to  the 
orphans'  court. 

[Ed.  Note.— For  other  cases,  see  Death,  Gent. 
Dig.  |§  134-137;    Dec  Dig.  (  101.*] 

5.  Evidence  ({  408*)— Pabol  Evidenob— Ar- 
VEcnna  Whitings— "Contbacts." 

A  receipt  by  an  administrator  of  money 
in  settlement  of  liability  for  the  death  of  the 
intestate  and  for  the  release  of  all  claims  is 
a  contract  within  the  rule  excluding  parol  evi- 
dence to  contradict  or  vary  the  terms  of  a  writ- 
ten contract. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  U  1829,  1830,  1836;  Dec.  Dig.  1 
408.* 

For  other  definitions,  see  Words  and  Phrafe^ 
TOi.  2,  pp.  1513-1530;   vol.  8,  pp.  7615,  701tt.] 

4.  Evidence  ({  460*)— Pabol  Evidence  At- 
rECTiRO  Wbitino — Evidence  Aduibsible. 
.  In  the  trial  of  issues  as  to  plaintiffs'  rights 
to  money  paid  an  administrator  in  settlement 
of  a  claim  for  the  death  of  his  intestate,  evi- 
dence that  the  agent  of  the  company  paying  the 
money  was  advised  before  he  made  the  set- 
tlement that  the  only  person  with  any  claim 
against  the  company  was  the  mother  of  de- 
ceased, and  that  the  settlement  must  be  made 
under  the  law  of  the  District  of  Columbia,  where 
the  death  occurred,  that  the  form  of  the  release 
was  one  the  agent  usually  employed  in  such 
cases  in  settlement  of  claims  under  the  laws  of 
Maryland,  and  that  the  claim  for  the  death 
of  the  deceased,  referred  to  in  the  release  sigrn- 
ed  by  the  administrator,  was  understood  by  the 
•gent  and  the  administrator  to  be  the  claim 
of  the  mother,  does  not  contradict  or  vary  the 
terms  of  such  release,  but  was  admissible  to 
identify  the  subject-matter  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  U  2116,  2116,  2118,  2119;  Dec. 
Dig.  {  400.*] 

6.  ExEctrroBS  and  Aduinistbatobb  (§  314*)— 
Distribution  of  Estate— Proceedings. 

Plaintiffs  made  claim  in  the  orphans'  court, 
as  next  of  kin  of  deceased,  to  money  received 
by  the  administrator  from  the  railroad  company 
causing  his  death,  and  that  court  sent  to  the 
circuit  court  issues  as  to  plaintiffs'  claims. 
Held  that,  on  the  trial  of  those  issues,  evidence 
of  what  the  railroad  company  first  offered  in 
settlement,  and  why  the  orphans'  court  granted 
letters   of  administration  to  the  stepfather  ot 


deceased,  and  what  the  administrator  did  with 
the  money  received,  and  whether  he  had  stated 
an  account  in  the  orphans'  court,  was  inad- 
missible, as  it  could  not  have  aided  the  court, 
sitting  as  a  jury,  to  reach  a  finding. 

[£^.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Dec  Dig.  S  314.*] 

6.  Witnesses  (5  405*)— Oontbadiotioh— Tes- 
TUiQNT  Subject. 

Evidence  to  contradict  a  witness  in  regard 
to  an  immaterial  matter  is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1273,  1275 ;   Dec.  Dig.  {  405.*] 

7.  Tbial  (8  199*)— Questions  fob  Jubt., 

It  is  the  duty  of  circuit  courts  to  refuM 
to  submit  to  a  jury  In  a  civil  case  an  issua 
which  presents  only  a  question  of  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  467;   Dec.  Dig.  t  199.*] 

8.  Tbial  (8  386*)— Tbial  bt  Coubt— Decla- 
RATIONS  or  Law. 

Where  a  court  sits  as  a  jury.  Instructions 
presenting  issues  of  law  are  properly  refused. 

[EM.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  88  901,  902;   Dec  Dig.  (  386.*] 

9.  TBIAL   (8  251*)— INBTBUCTIONS. 

An  instruction  referring  to  an  abandoned 
issue  is  properly  refused. 

[Ed.  Note.— For  Other  cases,  see  Trial,  Cent. 
Dig.  8  S87;    Dee.  Dig.  8  2S1.*] 

10.  EXECUTOBS  and   ADlflNISrlBATOBS   (8  314*) 

— DisTBiBirrioR  of  Estatb— Pboceedinob. 
Where  plaintitCs'  claims,  as  next  of  kin, 
to  money  in  the  hands  of  the  administrator,  are 
submitted  by  the  orphans'  court  to  the  circuit 
court  for  trial,  plaintiffs  are  in  the  attitude  of 
charging  the  administrator  with  having  money 
belonging  to  the  estate  which  he  has  failed  to 
account  for,  and  the  burden  of  proof  ia  on  them 
to  establish  the  charge. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec  Dig.  8  314.*] 

11.  Tbiai.  (8  35*)— Scope  of  Pboof— Mattebs 
Not  in  Issue. 

Where  the  claims  of  plaintiffs,  as  next  of 
kin,  to  money  in  the  hands  of  administrator,  are 
referred  by  the  orphans*  court  to  a  circuit  court 
for  trial,  and  the  issues  assume  that  the  de- 
ceased came  to  his  death  by  the  negligence  of  a 
railroad  company,  the  administrator  need  not 
prove  that  his  death  was  so  caused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8  88 ;   Dec  Dig.  8  35.*] 

12.  Affeai,  and  Ebxob  (i  1071*)— Habiclbss 

Ebrob— Evidence. 

Where  the  claims  of  plaintiffs,  as  next  of 
kin,  to  money  in  the  liands  ot  administrator, 
are  referred  by  the  orphans'  court  to  a  cir- 
cuit court  for  trial,  and  the  issues  assume  that 
the  deceased  came  to  his  death  by  the  negligence 
of  a  railroad  company,  a  failure  to  require  the 
administrator  to  prove  that  the  death  was  so 
caused  could  not  have  prejudiced  the  plaintiffs. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  8  1071.*] 

Exceptions  from  Glrcalt  Coart,  Carroll 
County;  Wm.  H.  Forsytbe,  Jr.,  and  Jas.  B. 
Brashears,  Judges. 

David  Fulton  Harris  and  others  having 
made  claim  in  the  orphans'  court  of  Freder- 
ick county,  as  next  of  kin  of  Ephralni  Q. 
Harris,  deceased,  to  money  received  by  Ua 
administrator  from  a  railroad  company,  the 
orphans'  court,  to  determine  whether  the 
money  so  received  belonged  to  tbe  estate  of 
the  deceased,  sent  to  the  drcolt  court  for  trial 
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12  Issues,  and  ordered  tbat  In  tbe  trial  tbe 
■aid  David  Falton  Harris  and  the  other 
claimants  should  be  plaintiffs,  and  Beverdy 
Dronenburg,  administrator,  should  be  defend- 
ant Tbe  case  was  brought  to  the  Court 
of  Appeals  on  exceptions  by  defendants  to 
rulings  of  the  trial  court  Exceptions  sus- 
tained, and  new  trial  awarded. 

Argued  before  BOYD.  0.  J.,  and  BRISCOE!, 
PEAUCE;  8CHMUCKBB,  BDRKU.  WORTH- 
INGTON,  and  THOMAS,  JJ. 

George  A.  Pearre,  Jr.,  and  Guy  W.  Steele, 
for  plaintiff.  Alfred  Bitter  and  James  A. 
&  Bond,  for  defendants. 

THOMAS,  J.  Ephralm  O.  Harris,  spoken 
of  In  the  testimony  as  B.  Gaither  Harris,  a 
resident  of  Frederlcli  county,  Md.,  was  in- 
jured, on  the  30th  day  of  December,  1906,  in 
what  Is  known  as  the  Terra  Cotta  wreclc, 
on  the  Metropolitan  Branch  of  the  Baltimore 
&  Ohio  Railroad,  In  the  District  of  Columbia, 
from  which  Injuries  he  died  the  next  day  at 
the  Casualty  Hospital,  In  the  District  of 
Columbia.  The  deceased  was  a  dentist  and 
up  to  the  time  of  his  death  was  practicing 
bis  profession.  He  was  unmarried,  within 
nine  days  of  being  of  age,  and  died  Intestate, 
leaving  a  mother,  Mrs  Droneuburg  (who  was 
not  dependent  upon  him,  and  to  whose  support 
he  did  not  contribute  In  any  way),  David  Ful- 
ton Harris,  Earnest  G.  Harris,  Charles  E. 
Harris,  and  Ida  May  Keller,  half-brothers 
and  sister,  children  of  his  fotber,  Asa  I., 
Ethel,  Irene,  and  'William  T.  Harris,  brothers 
and  sisters,  and  I/ee,  Hiram,  and  Edward 
Dronenbnrg,  half-brothers,  children  of  his 
mother.  Letters  of  administration  were  Is- 
med  by  the  orphans'  court  of  Frederick  coun- 
ty to  Reverdy  Dronenburg,  stepfather  of 
tbe  deceased,  who,  on  the  9th  day  of  Feb- 
ruary, 1907,  received  from  the  Baltimore  te 
Ohio  Railroad  Company,  through  Its  agent 
C.  W.  Egan,  $5,500  In  discharge  of  claims 
growing  out  of  the  Injury  to  and  killing  of 
tbe  deceased.  David  Fulton  Harris,  Earnest 
O.  Harris,  Charles  E.  Harris,  and  Ida  May 
Keller,  half-brothers  and  sister  of  the  de- 
ceased, and  children  of  his  father,  having 
made  claim  In  the  orphans'  court  of  Fred- 
erick county  to  their  shares,  as  next  of  kin 
of  tbe  deceased,  of  tbe  money  received  by  the 
administrator  from  the  railroad  company, 
that  court  on  tbe  24th  of  December,  1907, 
for  the  purpose  of  determining  whether  or 
not  tbe  $5,500  received  by  the  administrator 
'  belonged  to  the  estate  of  the  deceased,  sent 
to  the  circuit  court  for  Frederick  county  for 
trial  12  Issues,  and  ordered  that  in  the  trial 
of  said  Issues  the  said  David  Fulton  Harris, 
Earnest  G.  Harris,  Charles  E.  Harris,  and 
Ida  May  Keller  should  be  plaintiffs,  and 
Reverdy  Dronenburg,  administrator,  should 
be  defendant  The  case  was  moved  from  the 
drcnlt  court  for  Firederick  county  to  the 
circuit  court  for  Washington  county,  and 
ttota  there  to  the  circuit  court  fcr  Carroll 


county,  where  It  was  tried  at  the  last  May 
term  of  said  court  and  the  record  of  which 
trial  contains  18  exceptions  to  the  ruling  of 
the  court  on  the  evidence,  and  1  exception  to 
the  granting  of  tbe  plaintiffs'  10  prayers, 
to  tbe  overruling  by  the  court  of  'defendant's 
special  exceptions  to  the  plaintiffs'  eleventb 
prayer,  and  to  the  rejection  of  the  defend- 
ant's 28  prayers. 

Before  taking  them  up  In  the  order  In 
which  tbey  appear  In  tbe  record,  a  statement 
of  the  law  applicable  to  the  main  facts  In 
the  case  will  contribute  to  a  clearer  under- 
standing and  a  more  satisfactory  disposition 
of  the  numerous  exceptions  to  be  considered. 
In  tbe  case  of  Stewart  t.  United  Elea  L.  it 
P.  Co.,  104  Md.  333,  65  Atl.  49,  8  L.  R.  A. 
(N.  a.)  384,  118  Am.  St  Rep.  410,  this  court 
held  that  the  negligent  killing  of  a  person 
in  this  state  gives  rise,  under  the  law  of 
this  state,  to  two  causes  of  action,  one  by 
the  executor  or  administrator  of  the  deceas- 
ed, for  such  damages  as  was  sustained  by 
blm  in  his  lifetime,  for  tbe  benefit  of  bis 
estate,  and  the  other  by  tbe  state,  for  tbe 
use  of  certain  equitable  plaintiffs,  under 
sections  1  and  2  of  article  67  of  tbe  Code  of 
Public  General  Laws  of  1004,  for  such  dam- 
ages as  they  sustained  by  the  death  of 
the  party  Injured.  The  first  cause  of  action 
is  the  cause  of  action  the  deceased  had,  and 
which  under  tbe  Code  survives  to  his  execu- 
tor or  administrator,  for  tbe  benefit  of  bis 
estate;  while  the  course  of  action  under 
sections  1  and  2  of  article  67  is  a  new  course 
of  action,  created  by  them,  and  one  which 
tbe  deceased  never  bad.  The  damages  sought 
to  be  recovered  in  the  case  referred  to,  and 
which  this  court  said  the  administrator  was 
entitled  to  recover,  was  for  physical  and 
mental  pain  and  suffering  and  expense  of  the 
deceased,  etc.  In  the  case  of  Ash  v.  B.  & 
O.  Railroad  Co.,  72  Md.  144,  19  Atl.  643,  20 
Am.  St  Rep.  461,  Charles  F.  Weaver,  a  citi- 
zen of  the  state  of  Maryland,  was  killed  In 
the  state  of  West  Virginia,  by  the  alleged 
negligence  of  tbe  railroad  company,  and  bia 
administratrix,  appointed  in  this  state, 
brought  suit  for  Hxe  alleged  killing  under  tbe 
law  of  West  Virginia,  which  provided  for 
tbe  recovery  of  damages  for  tbe  death  of  a 
person  caused  by  the  wrongful  act  of  an- 
other, and  further  provided  that:  "Every 
such  action  shall  be  brought  by  and  In  the 
name  of  the  personal  representative  of  sucb 
deceased  person,  and  the  amount  recovered 
in  every  such  action  shall  be  distributed  to 
the  parties,  and  in  the  proportion  provided 
by  law,  in  relation  to  the  distribution  of  per- 
sonal estate  left  by  persons  dying  Intestate. 
And  In  every  sucb  action  tbe  jury  may  give 
such  damages  as  tbey  deem  fair  and  just 
not  exceeding  $10,000;  and  the  amount  so  re- 
covered shall  not  be  subject  to  any  debts  or 
liabilities  of  tbe  deceased;  provided  that 
every  such  action  shall  be  commenced  with- 
in two  years  after  the  death  of  such  deceased 
persoa"     The  court,  Alvey,  O.  J.,  deliver- 
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Ing  the  opinion,  after  a  careful  review  of  tbe 
nmuerous  cases  bearing  upon  the  question, 
held:  That  the  statute  of  West  Virginia 
'was  essentially  different  from  our  statute 
(sections  1^  and  2,  art.  67,  of  the  Code-  of 
Public  General  Laws  of  1904);  that  the  &C 
tlon  sought  to  be  maintained  was  not  a  com- 
mon-law action,  but  a  special  action  given 
by  the  statute,  which  had  no  binding  force 
beyond  the  limits  of  the  state;  that  the 
statute  of  this  state  could  not  be  made  to 
apply  to  transactions  that  occurred  in  other 
states,  and,  as  our  statute  cannot  be  so  ex- 
tended and  applied,  "there  can  be  no  reason 
why  statutes  of  other  states,  not  similar 
in  their  provisions  to  our  own,  though  belong- 
ing to  the  same  general  class  of  legislation, 
should  be  allowed  extraterritorial  force  and 
operation,  by  the  courts  of  this  state";  that 
an  administrator  appointed  in  this  state  re- 
ceives his  authority  to  maintain  an  action  in 
this  state  from  the  laws  of  this  state  alone; 
and  that  "it  is  according  to  the  laws  of  this 
state  that  he  must  conduct  his  administration 
and  maUe  distribution.  There  is  no  statute 
of  this  state,  nor  any  principle  of  law  known 
to  oiu:  courts,  whereby  an  administrator  or 
executor  is  given  the  right  to  sue  and  recov- 
er in  an  action  like  the  present;  nor  is  there 
any  law  of  distribution,  in  force  in  this  state^ 
that  entitles  tbe  next  of  kin  or  distributees 
of  decedent's  estate  to  receive  the  money  re- 
covered In  an  action  like  the  present,  and,  If 
the  present  administratrix  were  allowed  to 
maintain  the  action,  it  would  be  exclusively 
by  virtue  of  a  foreign  law,  and  It  would  only 
be  by  force  of  that  law  .that  she  could  be 
compelled  to  account  for  and  make  distribu- 
tion of  the  money  recovered.  There  is  cer- 
tainly no  comity  that  requires  one  state  to 
apply  and  administer  the  statute  law  of 
another  in  a  case  Buch  as  the  present"  Se^ 
also,  State,  Use  of  Allen,  t.  P.  &  C.  B.  B. 
Co.,  45  Md.  41. 

Sections  1301,  1302,  1303,  Code  D.  C^  pro- 
vide as  follows: 

"Sec.  1301.  Liability.— Whenever  by  an 
injury  done  or  happening  within  the  limits 
of  the  District  of  Columbia  the  death  of  a 
person  shall  be  caused  by  the  wrongful  act, 
neglect,  or  default  of  any  person  or  corpora- 
tion, and  tbe  act,  neglect,  or  default  is  such 
as  would.  If  death  had  not  ensued,  have  en- 
titled the  party  injured,  or  If  the  person  in- 
jured be  a  married  woman,  have  entitled 
her  husband,  either  separately  or  by  joining 
with  his  wife,  to  maintain  an  action  and  re- 
cover damages,  the  person  who  or  corpora- 
tion which  would  have  been  liable  if  death 
had  not  ensued  shall  be  liable  to  an  action 
for  damages  for  such  death,  notwithstanding 
the  death  of  the  person  Injured,  even  though 
the  death  shall  have  been  caused  under  cir- 
cumstances which  constitute  a  felony;  and 
such  damages  shall  be  assessed  with  refer- 
ence to  the  Injury  resulting  from  such  act, 
neglect,  or  default  causing  such  death,  to 
tbe  widow  and  next  of  kin  of  such  deceased 


person:  Provided,  tbat  In  no  case  shall  the 
recovery  under  this  act  exceed  the  sum  of 
ten  thousand  dollars:  And  provided  fur- 
ther, that  no  action  shall  be  maintained  un- 
der this  chapter  in  any  case  when  the  party 
injured  t>y  such  wrongful  act,  neglect,  or 
default  has  recovered  damages  therefor 
during  the  life  of  such  pftrty. 

"Sec.  1302.  By  whom  suit  to  be  brought— 
Bvery  such  action  shall  be  brought  by  and  In 
the  name  of  the  personal  representative  of 
such  deceased  person,  and  within  one  year 
after  the  death  of  the  party  injured. 

"Sec.  1303.  Distribution  of  damages. — 
The  damages  recovered  in  such  action  shall 
not  be  appropriated  to  the  payment  of  the 
debts  or  liabilities  of  such  deceased  person, 
but  shall  enure  to  the  benefit  of  his  or  her 
family  and  be  distributed  according  to  the 
provisions  of  the  statute  of  distribution  la 
force  in  the  said  District  of  Columbia."  Un- 
der section  380,  Code  D.  C,  the  motho*  of  the 
deceased  would  be  entitled  to  the  whole 
amount  recovered  under  the  provisions  of 
sections  1301-1303.  SecUon  329,  Code  D.  C, 
provides  as  follows:  "It  shall  be  lawful  for 
any  person  or  persons  to  whom  letters  tes- 
tamentary or  of  administration  have  been 
granted  by  the  proper  authority  in  any  of 
the  United  States  or  the  territories  thereof  to 
maintain  any  suit  or  action  and  to  prosecute 
and  recover  any  claim  in  the  District  In  the 
same  manner  as  if  the  letters  testamentary  or 
of  administration  had  been  granted  to  such 
person  or  persons  by  the  proper  authority  In 
the  said  District;  and  the  letters  testamen- 
tary or  of  administration,  or  a  copy  thereof 
certified  under  the  seal  of  the  authority 
granting  the  same,  shall  be  sufficient  evidence 
to  prove  the  granting  thereof,  and  that  the 
person  or  persons,  as  the  case  may  be,  hath 
or  have  administration." 

In  ths  case  of  Railroad  Company  v.  Bar- 
ron, 5  Wall.  90,  18  L.  Ed.  691,  in  passing 
upon  the  statute  of  Illinola  similar  to  that 
of  the  District  of  Columbia,  the  court  held 
that  It  is  not  necessary  for  the  recovery  that 
the  widow  and  next  of  kin  should  have  had 
a  legal  claim  on  the  deceased,  if  he  had  sur- 
vived, for  their  support  and  the  ruling  In 
this  case  was  adopted  by  the  Court  of  Ap- 
peals of  the  District  of  Columbia,  in  the  case 
of  District  of  Columbia  v.  Wilcox,  4  App.  D. 
G.  90,  Chief  Jiistice  Alvey  delivering  the 
opinion,  as  the  proper  construction  of  the 
District  of  polumbla  statute.  See,  also,  case 
of  U.  S.  Electric  Lighting  Co.  v.  Sullivan,  22 
App.  D.  C  115.  In  the  case  of  Asphalt  Co. 
V.  Mackey,  15  App.  D.  C.  417,  the  court  said 
that  the  damages  recoverable  under  the  sec- 
tions of  the  District  Code  referred  to  are  not 
assets  of  the  estate  of  the  deceased. 

It  is  dear,  on  the  authorities  and  statutes 
referred  to:  (1)  That  no  action  could  have 
been  maintained  In  this  state  for  the  death 
of  the  deceased;  (2)  that  an  action  could 
have  been  maintained  by  the  administrator 
in  this  case  in  the  District  of  Columbia  to 
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recoTer  for  the  death  of  the  deceased;  (3) 
that  Buch  damages  as  might  have  been  re- 
covered for  the  death  of  the  deceased,  or  any 
sum  of  money  paid  on  account  of  his  death, 
-would  not  belong  to  his  estate;  and  (4)  that 
to  justify  a  recovery  for  the  wrongful  kill- 
ing, under  the  Code  of  the  District  of  Co- 
lumbia, it  la  not  necessary  to  show  that 
the  equitable  plalntlfT  bad  any  claim  upon 
the  deceased  for  support.  It  Is  not  neces- 
sary to  determine  In  this  case  whether  the 
administrator  could  have  recovered  In  any 
form  of  action  for  the  injuries  sustained  by 
the  deceased  in  his  lifetime;  but  it  Is  also 
dear,  on  the  authorities  dted,  that  If  any 
sum  was  paid  him  on  account  of  such  In- 
juries, or  on  account  of  damages  sustained 
by  his  estate  In  consequence  thereof,  such 
sum  belongs  to  his  estate  and  should  be 
accounted  for  by  the  administrator  to  the  or- 
phans' court  of  Frederick  county. 

At  the  trial  of  the  case  the  defendant  first 
moved  to  quash  the  third,  fourth,  fifth,  sixth, 
ninth,  and  twelfth  Issues,  which  motion  the 
conrt  overruled,  and  the  case  was  then  tried 
before  the  court  without  a  Jury.  The  plain- 
tiff. In  addition  to  the  facts  already  stated, 
proved  by  C.  E.  Egan:  That  he  was  a 
general  dalm  agent  for  the  Baltimore  & 
Ohio  Railroad  Company;  that  he  knew  the 
administrator  of  the  deceased;  that  he  was 
familiar  with  the  Terra  Cotta  wreck,  and 
"the  date  of  the  settlement  made  on  account 
of  the  loss  sustained  by  the  death  and  In- 
jury of  Mr.  Harris";  that  he  made  the 
settlement  of  a  claim  with  the  administrator 
and  took  from  him  at  the  time  of  the  pay- 
ments the  following  releases: 

Release  No.  1. 

"Received  of  the  Baltimore  &  Ohio  Rail- 
road Company  the  sum  of  five  thousand 
($5,000)  dollars  In  full  satisfaction,  payment 
and  discharge  of  all  dalms  or  demands  which 
I.,  R.  Dronenbnrg,  administrator  of  the  es- 
tate of  E.  Galther  Harris,  deceased,  now 
have,  or  may  or  can  hereafter  have  against 
said  railroad  company,  or  for  the  death  of 
■aid  E.  Galther  Harris  arising  out  of  ac- 
ddent  to  train  No.  66  at  Terra  Cotta,  D.  O^ 
December  30,  1906,  and  In  consideration  of 
the  receipt  by  me  of  said  sum  I  do  hereby 
rdease  and  forever  discharge  the  said  com- 
pany from  all  said  claims  or  demands,  as 
wdl  as  from  all  dalms  or  demands  of  any 
kind  whatsoever.  Witness  my  hand  and 
seal  this  9th  day  of  Feby.,  1807.  R.  Dronen- 
burg,  Admtailstrator  of  the  Estate  of  E. 
Galtba  Harris.  [Seal.]  Witness:  O.  Wi. 
Bgan.    Aaa  I.  Harris." 

Release  No.  2. 

"Received  of  the  Baltimore  ft  Ohio  Rail- 
road Company  the  sum  of  $500.00  for  all 
dalms  which  I.,  R.  Dronenburg,  adminis- 
trator, of  Frederick,  Md.,  now  have,  or  can 
hereafter  have,  against  the  Baltimore  &  Ohio 
Railroad  Company,  arising  out  of  the  Qeath 


of  E.  Galther  Harris,  of  Washington,  D.  C 
who  met  his  death'  in  the  acddent  to  train 
No.  66  at  Terra  Cotta,  D.  0.,  December  30, 

1906,  and  for  all  compensation  for  lost  time 
and  all  expenses  and  for  pain  and  suffering 
endured  by  the  deceased  from  the  time  of 
his  Injury  until  death  And  In  consideration 
of  the  said  sum  of  $500.00 1  do  hereby  release 
and  forever  discharge  the  said  the  Baltimore 
&  Ohio  Railroad  Company  for  all  dalms  and 
demands  of  whatsoever  kind.  Witness  my 
hand  and  seal  this  9th  day  of  Feby.,  A.  D. 

1907.  R.  Dronenbnrg,  Administrator  of  the 
Estate  of  E.  Galther  Harris.  [Seal.]  Wit- 
ness:  C.  W.  Egan.    Asa  L  Harris." 

Said  witness  further  testified  that,  "At  the 
time  these  releases  were  executed,  I  paid  the 
money  to  Mr.  Dronenburg  (the  administra- 
tor). It  was  paid  on  account  of  the  death  of 
his  stepson,  Mr.  Harris." 

The  questions  asked  and  the  testimony  of- 
fered in  the  second,  third,  fourth,  fifth,  sev- 
enth, eighth,  and  tenth  exceptions  elicited 
was  evidence  tending  to  show  that  Egan 
was  advised  before  he  made  the  settlement 
that  the  only  person  who  had  any  claim 
against  the  railroad  company  for  the  death 
of  the  deceased  was  Mrs.  Dronenburg,  that 
the  settlement  had  to  be  made  under  the  law 
of  the  District  of  Columbia,  that  the  form  of 
the  release  for  $5,000  was  the  one  be  usually 
employed  In  such  cases,  that  the  form  of  the 
release  for  $500  was  the  form  he  generally 
used,  under  such  circumstances,  in  settle- 
ment of  claims  imder  the  laws  of  Maryland, 
and  that  the  dalm  for  the  death  of  the  de- 
ceased, referred  to  In  the  first  release,  was 
understood  by  him  and  the  administrator  at 
the  time  of  the  settlement  to  be  the  daim 
of '  Mrs.  Dronenburg  under  the  laws  of  the 
District  of  Columbia.  This  evidence  was  ob- 
jected to  by  the  plaintiffs  on  the  ground  that 
It  was  an  attempt  on  the  part  of  the  defend- 
ant to  vary  the  terms  of  thQ  first  release. 
The  releases  offered  In  evidence  are  not  only 
receipts,  but  are  contracts,  and  within  the 
rule  applicable  to  other  contracts  (2  Am.  & 
Kng.  Ency,  of  Law  [1st  Ed.]  745-748;  19 
Am.  ft  Eng.  Ency.  of  Law  [1st  Ed.]  1123), 
and  the  general  rule  Is  too  well  established 
to  require  citation  of  authorities  that  as  be- 
tween the  parties  to  a  contract  and  those 
claiming  under  them  parol  evidence  is  not 
admissible  to  contradict  or  vary  the  terms 
of  the  written  contract  Without  determining 
whether  or  not  the  plaintiffs,  who  are  her6 
asserting  claim  to  funds  received  under  and 
by  virtue  of  the  two  releases,  are  within  the 
restrictions  of  the  general  rule  (17  (Dye. 
752b),  the  evidence  referred  to  was  not  offer- 
ed for  the  purpose,  and  could  not  have  had 
the  effect  of  contradicting  or  varying  the 
terms  of  the  contract  between  the  admin- 
istrator and  the  railroad  company,  or  to 
show  that  the  $5,000  was  net  paid  for  the 
death  of  the  deceased,  but  was  offered  to 
show  that  the  claim  for  the  death,  in  the 
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minds  of  the  parties  to  the  contract,  and  re- 
ferred to  In  the  first  release,  was  the  claim 
of  Mrs.  Dronenburg  under  the  laws  of  the 
District  of  Columbia,  In  other  words,  to  Iden- 
tify the  subject-matter  of  the  contract,  which 
the  defendant  had  a  right  to  do.  17  Cyc. 
724 ;  20  Am.  &  Eng.  Ency.  of  Law  (Ist  Ed.) 
745-746 ;  Criss  v.  English,  26  Md.  553 ;  Stock- 
ham  V.  Stockham,  32  Md.  196;  Fryer  t. 
Patrick,  42  Md.  61.  Responsive  answers  to 
the  questions  In  the  first,  ninth,  thirteenth, 
fourteenth,  fifteenth,  and  sixteenth  excep- 
tions could  not  In  any  way  have  reflected  up- 
on the  Issues  In  the  case.  What  Mr.  Egan 
first  offered,  why  the  orphans'  court  granted 
letters  of  administration  to  Dronenburg, 
what  he  did  with  the  money,  and  whether  or 
not  he  has  stated  an  account  In  the  orphans' 
court,  were  entirely  Immaterial,  and  could 
not  have  aided  the  court,  sitting  as  a  jury, 
to  reach  a  finding.  For  the  same  reasons, 
the  court  properly  refused  to  admit  the  evi- 
dence offered  In  the  seventeenth  exception. 
There  was  no  error  in  the  ruling  of  the  court 
in  the  sixth  exception.  The  question  was 
not  confined  to  instructions  from  the  or- 
phans' court  prior  to  the  settlement  with 
Egan.  The.  evidence  offered  in  the  eleventh 
exception  was  Inadmissible;  it  was  not  in 
contradiction  of  anything  that  D.  Fulton 
Harris  had  said.  The  question  in  the 
twelfth  exception  was  properly  disposed  of. 
It  was  not  accompanied  with  an  offer  to 
show  what  advice  the  attorney  gave,  or 
that  witness  acted  on  It.  There  was  no  error 
in  the  refusal  of  the  court  to  allow  the  ques- 
tions in  the  eighteenth  exception  to  be  asked, 
as  it  was  an  attempt  to  contradict  D.  Fulton 
Harris  In  regard  to  an  Immaterial  matter. 

This  brings  us  to  the  rulings  of  the  court 
on  the  prayers.  The  further  evidence  In  the 
case  on  the  part  of  the  plaintiffs  is:  That 
D.  Fulton  Harriet  took  some  part  in  the  ne- 
gotiations preliminary  to  the  final  settle- 
ment between  Egan  and  the  administrator; 
that  be  was  looking  after  the  interests  of 
the  estate  of  the  deceased;  that  he  told 
Egan  he  represented  the  estate;  that  he 
made  a  demand  for  a  settlement  for  the  ben- 
efit of  the  estate ;  and  that  he  was  not  pres- 
ent at  the  final  settlement  between  the  ad- 
ministrator and  Egan,  which  was  made  in 
the  presence  of  Asa  I.  Harris.  The  evidence 
on  the  part  of  the  defendant  is:  That  the 
administrator  In  the  settlement  represented 
Mrs.  Dronenburg ;  that  D.  Fulton  Harris  did 
not  represent  him,  or'  make  the  demand  for 
settlement  on  account  of  the  estate ;  that  he 
was  only  present  during  a  part  of  the  nego- 
tiations; that  the  $500  was  intended  to  be 
applied  to  funeral  expenses,  etc.,  and  the 
$5,000  was  for  the  death  of  the  deceased, 
and  was  paid  in  settlement  of  Mrs.  Dronen- 
bnrg's  claim  under  the  laws  of  the  District 
of  Columbia;  and  that  both  Egan  and  the 
administrator  were  advised  before  the  settle- 
ment that  the  estate  of  the  deceased  had  no 
claim  against  the  railroad  compafiy  for  his 


death.  In  all  of  the  evidence,  however,  there 
is  no  evidence  to  show  that  the  $5,000  was 
not  paid  on  account  of  the  death  of  the  de- 
ceased, or  that  the  $500  was  not  paid  for  the 
benefit  of  his  estate,  as  stated  In  the  two  re- 
leases, or  to  show  that  D.  Fulton  Harris 
conducted  the  negotiations  or  accomplished 
the  settlement  with  Egan  as  the  attorney  for 
the  administrator  or  the  representative  of 
the  estate  of  the  deceased. 

The  first  issue  is  whether  or  not' the  $5,- 
500.  or  any  part  thereof,  was  received  by 
the  administrator  under  section  103  of  ar- 
ticle 93  of  the  Code  of  Public  General  Laws 
of  1904,  and  the  plaintiffs'  first  prayer  in- 
structs the  court,  sitting  as  a  jury,  that,  if  it 
finds  that  the  administrator  received  the 
$500  and  executed  the  second  release,  then 
its  finding  under  the  first  Issue  must  be  tliat 
the  $600  was  received  by  the  administrator 
as  damages  for  the  injury  sus^ined  by  Epb- 
ralm  G.  Harris  in  his  lifetime,  and  was 
properly  granted.  The  release  for  the  $500 
and  other  evidence  in  the  case  shows,  as  we 
have  stated,  that  the  $500  was  paid  on  ac- 
count of  damages  the  deceased  and  his  es- 
tate sustained,  and  should  therefore  be  ac- 
counted for  to  the  orplians'  court  The  plain- 
tiffs' second  prayer  asked  the  court  for  an 
instruction  that  if  the  court,  sitting  as  a 
jury,  find  that  the  $5,0|PO  was  received  by  the 
administrator,  and  that  he  execute^d  the  first 
release,  then  their  finding  should  be  for  the 
plaintiffs  on  the  first  issue  for  the  $5,000. 
The  first  release  shows  that  the  $5,000  was 
paid  on  account  of  the  death  of  the  deceased, 
and  we  have  said  that  an  amount  recovered 
or  paid  on  account  of  the  death  of  a  party 
does  not  belong  to  his  estate,  but  must  be  dls- 
posefd  of  under  the  statute  of  the  state  where 
he  was  killed.  Under  the  statute  of  distri- 
bution of  the  District  of  Columbia,  where  the 
deceased  met  his  death,  the  $5,000  received 
by  the  administrator  belongs  to  his  mother, 
and  lilB  estate  can  have  no  interest  in  it,  and 
the  administrator  is  not  required  to  account 
for  it  to  the  orphans'  court  of  Frederick 
county.  Plaintiffs'  second  prayer  shonld 
therefore  have  been  rejected.  'What  we  have 
said  in  regard  to  the  plaintiffs'  first  prayer 
applies  to  their  third  prayer,  which  was  prop- 
erly granted,  and  what  we  have  said  in  re- 
gard to  the  plaintiffs'  second  prayer  also  ap- 
plies to  his  fourth  and  fifth  prayers,  which 
should  have  been  rejected.  Plaintiffs'  sixth 
prayer  refers  to  the  fourth  issue,  which,  if  It 
presents  any  material  Issue,  it  is  an  Issue  of 
law,  and  the  plaintiffs'  sixth  prayer,  when 
read  in  connection  with  It,  amoimts  to  an. in- 
struction that  because  of  the  tact  that  the 
deceased  was  within  nine  days  of  l>eing  21 
years  of  age,  and  was  not  rendering  his  moth- 
er any  support  at  the  time  of  his  deatti. 
there  could  have  been  no  recovery  on  her  ac- 
count This  is  in  direct  conflict  with  the 
ruling  in  the  case  of  Railroad  Company  v. 
Barron,  supra,  and  the  case  of  District  oC 
Columbia  T.  Wilcox,  supra,  and  for  that  rea- 
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8CM1  should  not  have  been  granted.  In  the 
case  of  Cain  t.  Warfoid,  3  Md.  454,  appealed 
from  tbe  orphans',  court  of  Baltimore  City, 
tbe  court  said:  "The  obvious  purpose  of  the 
sixteenth  section  is  to  enable  the  court  to 
advise  itself  of  the  real  facts  in  tbe  case,  but 
where  there  is  no  dispute  In  regard  to  them, 
as  in  this  case,  and  nothing  but  a  purely 
legal  question  to  be  determined,  it  is  not  in- 
cumbent on  the  court  to  order  a  plenary 
proceeding."  See,  also.  Smith  et  ux.  t. 
Young,  5  Gill,  197;  Warford  v.  Ckrfwin,  14 
Md.  532;  Williamson  v.  Montgomery,  40  Md. 
373.  While  there  can  be  no  modifications  in 
a  court  of  law  of  issues  sent  from  an  or- 
phans' court  (Ck>ok  v.  Carr,  20  Md.  403 ;  Ck>oke 
V.  Cooke.  20  Md.  638),  a  Jury  in  civil  cases 
cannot  be  required  to  pass  upon  questions 
of  law,  and  it  is  the  duty  of  the  circuit  courts 
to  refuse  to  submit  to  the  jury  an  issue  that 
presents  only  a  question  of  law.  The  plain- 
tiffs' seventh  prayer  shpuld  not  have  been 
granted  for  the  reasons  stated  in  regard  to 
plaintiffs'  second  prayer.  Tbe  plaintifCs' 
ninth  prayer  permits  tbe  court,  sitting  as  a 
jury,  to  ignore  and  disregard  the  terms  of 
tbe  first  release^  and  should  not  have  been 
granted,  and  for  the  same  reason  the  plain- 
tiffs' tenth  and  eleventh  prayers  should  have 
been  rejected.  The  defendant's  special  ex- 
ception to  the  plaintiffs'  eleventh  prayer  was 
properly  overruled,  although,  as  we  shall  ob- 
serve later  on,  the  evidence  is  not  sufficient 
to  Justify  a  finding  for  the  plaintiffs  on  tbe 
tenth  and  eleventh  issues.  D.  Fulton  Harris 
testified,  when  recalled  by  the  plaintiffs,  that 
he  was  acting  as  attorney,  for  Mr.  Dronen- 
burg  during  part  of  the  negotiations  with  Mr. 
Egan.  The  defendant's  second,  third,  twelfth, 
fourteenth,  and  sixteenth  prayers  were  prop- 
erly rejected.  There  was  evidence  offered 
from  which  the  court,  sitting  as  a  Jury, 
could  have  found  for  the  plaintiffs  on  tbe 
first  and  second  issues,  and  the  third,  fifth, 
and  eighth  Issues  present  issues  of  fact  The 
defendant's  fourth,  sixth,  ninth,  tenth,  and 
eleventh  prayers  should  have  been  granted; 
the  evidence  in  the  case  not  being  sufficient 
to  warrant  a  finding  for  the  plaintiffs  on  the 
third,  fifth,  eighth,  tenth,  and  eleventh  Is- 
sue&  The  fourth  and  sixth  issues  present  is- 
sues of  law,  and  should  not  have  been  sub- 
mitted to  the  court,  sitting  as  a  Jury,  and 
the  defendant's  fifth  and  seventh  prayers 
were  therefore  properly  rejected,  as  were  the 
defendant's  thirteenth  and  fifteenth  prayers. 
The  defendant's  eighth  prayer  referred  to 
tbe  seventh  issue,  which  was  abandoned,  and 
was  therefore  properly  rejected.  The  defend- 
ant's seventeenth  prayer  Is  covered  by  what 
has  been  said  in  regard  to  defendant's  elev- 
enth prayer,  and  was  properly  rejected-  De- 
fendant's nineteenth,  twentieth,  twenty-first, 
and  twenty-second  prayers  were  properly  re- 
jected as  they  ignore  tbe  release  for  $500. 
Willie  the  twenty-second  prayer  refers  only 
to  the  $5,000,  the  conclusion  of  the  prayer 
precludes  the  court,  sitting  as  a  Jury,  from 


finding  on  the  issues  In  favor  of  the  plain- 
tiffs as  to  the  $500  mentioned  in  the  second 
release.  The  defendant's  twenty-third  and 
twenty-fifth  prayers  refer  to  the  Issues  which 
presented  only  questions  of  law,  and  were 
therefore  properly  rejected.  The  defendant's 
twenty-fourth  and  twenty-seventh  prayers  re- 
fer to  the  fifth,  tenth,  and  eleventh  issues, 
and  are  covered  by  what  has  been  said  in 
regard  to  his  sixth,  tenth,  and  eleventh  pray- 
ers, while  the  twenty-sixth  and  twenty- 
eighth  prayers  refer  to  the  seventh  and  eighth 
Issues,  and  there  was  no  error  In  rejecting 
them.  The  seventh  issue  was  abandoned,  and 
the  defendant's  ninth  prayer,  referring  to 
the  eighth  Issue,  we  have  Said  should  have 
been  granted.  Defendant's  eighteenth  pray- 
er, assuming  it  to  be  sound  as  an  abstract 
proposition  of  law,  which,  liowever,  we  do 
not  determine,  might  have  been  misleading  to 
tbe  court,  sitting  as  a  Jury,  and  might  have 
been  treated  as  an  instruction  that  notwith- 
standing the  court,  sitting  as  a  jury,  should 
find  that  the  $500  was  paid  as  set  forth  in 
the  second  release,  the  court,  sitting  as  a 
jury,  could  not  find  for  the  plaintiffs  on  any 
of  the  issues,  and  was  therefore  properly  re- 
jected. Tbe  plaintiffs  are  in  the  attitude  of 
charging  the  defendant  with  having  money 
belonging  to  the  estate  which  he  has  failed 
to  account  for,  and  the  burden  of  proof  was 
on  them  to  establish  the  affirmative  of  the  Is- 
sues, and  the  defendant's  first  prayer  should 
therefore  have  been  granted.  Tingling  v. 
Hesson,  16  Md.-  112.  Tbe  plaintiffs'  special 
exceptions  to  the  defendant's  prayers  on  the 
ground  that  there  was  no  evidence  legally 
sufficient  from  which  the  court,  sitting  as  a 
jury,  could  find  that  the  death  of  the  deceas- 
ed was  caused  by  the  negligence  of  the  rail- 
road company,  should  not  have  been  sustain- 
ed. Some  of  the  issues,  if  not  all  of  them, 
assume  that  the  deceased  came  to  bis  death 
by  reason  of  the  negligence  of  the  railroad 
company,  and  it  was  not  necessary  therefore 
for  tbe  defendant  to  prove  It  Townshend 
V.  Townshend,  7  Gill,  26;  Mason  v.  Poulson, 
40  Md.  356.  Moreover,  it  only  Imposed  an  ad- 
ditional burden  on  the  defendant,  and  could 
not  have  prejudiced  the  plaintiffs.  Plaintiffs' 
special  exceptions  to  the  twenty-sixth  and 
twenty-eighth  prayers  of  the  defendant  were 
properly  sustalhed,  on  the  ground  that  there 
was  no  evidence  in  the  case  from  which  the 
court,  sitting  as  a  Jury,  could  find  that  the 
$500  was  paid  by  the  railroad  company  for 
the  death  of  tbe  deceased,  or  that  the  $5,- 
500  was  paid  for  the  death  of  the  deceased, 
within  the  meaning  of  these  prayers.  There 
was  evidence  given  by  Mrs.  Dronenburg  that 
the  $5,000  was  paid  to  her,  but  there  was 
no  evidence  as  to  how  the  $500  was  applied, 
and  the  plaintiffs'  exception  to  defendant's 
twenty-first  prayer  on  that  ground  was  prop- 
erly sustained.  What  has  been  said  in  re- 
gard to  the  fourth  and  sixth  Issues  disposes 
of  tbe  objections  to  them  in  the  defendant's 
motion  to  quash.    The  other  Issues  referred 
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to  In  the  motion  were  not,  for  the  same  rea- 
son, objectionable. 

The  defendant  was  not  prejudiced  by  the 
errors  In  the  rulings  In  the  second,  third, 
fourth,  fifth,  seTentb,  eighth,  and  tenth  ex- 
ceptions, because  there  was  no  evidence  in 
the  case  to  show  that  the  $5,000  mentioned 
in  the  first  release  was  not  paid  on  account 
of  the  death  of  the  deceased,  or  by  the  er- 
rors in  the  rulings  In  the  nineteenth  excep- 
tion on  the  plaintiffs'  special  exceptions  to 
bis  prayers,  as  the  prayers  were  properly 
rejected  on  other  grounds,  and  the  errors  are 
not  therefore  reversible  eurors,  but,  because 
of  the  errors  pointed  out,  the  rulings  In  the 
nineteenth  exception,  on  the  second,  fourth, 
fifth,  sixth,  seventh,  ninth,  tenth,  and  elev- 
enth prayers  of  the  plaintiffs,  and  the  fourth, 
sixth,  ninth,  tenth,  eleventh,  and  first  prayers 
of  the  defendant,  must  be  reversed,  and  a 
new  trial  must  be  awarded. 

Rulings  reversed,  as  above  specified,  and 
new  trial  awarded. 


a08  Md.  689) 

LANSBURQH  v.  DONALDSON. 
(Court  of  Appeals  of  Maryland.    Nov.  14,  190S.) 

Taxation  (§  674*)— Duty  to  Pat  Taxes- 
Tenants— AcguisixioN  OF  Tax  Title. 
Where  a  tenant  who  was  bound  to  pay 
taxes  on  leased  .premises  by  Code  Pub.  Gen. 
Lews  1904,  art.  81,  {  69,  omitted  to  do  so,  and 
boogbt  the  property  at  tax  sale,  he  held  the 
tax  title  in  trust  for  the  landlord,  who  was 
therefore  entitled  to  sue  to  have  such  title  set 
aside. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  8  1358;  Dec.  Dig.  |  674.*] 

Appeal  from  Circuit  Court,  Prince  George's 
County;  Geo.  C.  Merrick,  Judge. 

Appeal  by  Max  Lansburgb  against  George 
T.  Donaldson.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed. 

Argued  before  BOYD,  0.  J.,  and  BRISCOE, 
PEARCE,  SCHMUCKER,  BURKE,  WORTH- 
INGTON,  and  THOMAS,  JJ. 

Clayton  E.  Emlg,  for  appellant  Fillmore 
Beall  and  Charles  H.  Stanley,  for  appellee. 

BURKE,  J.  This  is  an  appeal  from  an 
order  of  the  circuit  court  for  Prince  George's 
county  sustaining  a  demurrer  to  the  bill  of 
complaint  and  dismissing  the'  bUl.  The  bill, 
among  other  things,  alleges  the  following 
facts,  which  are  admitted  by  the  demurrer  to 
be  tme,  and  which,  for  the  purposes  of  this 
appeal,  are  all  the  facts  that  need  be  stated: 
The  complainant  was  the  owner  in  fee  of  a 
farm  situated  in  Prince  George's  county,  and 
In  the  year  1882  be  leased  this  farm  to 
George  T.  Donaldson,  the  appellee,  who 
agreed  to  pay  an  annual  rental  of  $100.  The 
appellee  entered  into  possession  of  the  prem- 
ises, and  from  time  to  time  paid  rent.  The 
relation  of  landlord  and  tenant  existed  for  a 
number  of  years,  and  during  that  time  the 


tenant  removed  from  the  premises  valuable 
mineral  under  contract  with  the  landlord,  but 
has  never  accounted  to  him  therefor,  and  he 
also  became  further  indebted  to  the  complain- 
ant on  other  accounts  which  be  has  failed  to 
discharge.  Donaldson  failed  to  pay  his  rent 
promptly,  and  because  of  his  failure  in  tbls 
respect  the  complainant  was  not  able  to  pay 
the  taxes  due  upon  the  property,  and  the 
farm  was  sold  by  public  authority  to  enforce 
their  collection.  Donaldson  was  then  in  pos- 
session of  the  property  as  the  tenant  of  the 
complainant  purchased  the  premises  at  the 
tax  sale.  It  is  alleged  that  be  fraudulently 
acquired  the  tax  title  to  the  premises,  and 
that,  while  the  relation  of  landlord  and  ten- 
ant existed,  he  fraudulently  and  without  the 
knowledge  and  consent  of  the  plaintiff  ap- 
plied moneys  for  the  payment  of  said  taxes 
on  the  premises  at  a  time  and  period  When  he 
was  Indebted  to  the  complainant  for  rent 
and  for  other  moneys  due  under  various  oth- 
er agreements  arising  and  existing  during  the 
period  of  his  tenancy.  The  plaintiff  has 
made  various  efforts  to  reimburse  Donaldson 
for  moneys  expended  by  him  for  taxes,  and 
has  offered  and  has  been  ready  and  willing  to 
pay  him  any  and  all  taxes  which  he  may 
have  x>ald  for  state  and  county  purposes  on 
account  of  the  rented  premises,  but  has  been 
unable  to  effect  a  satisfactory  settlement 
with  him.  The  complainant  tenders  himself 
ready  to  account  to  the  defendant  for  all 
taxes  paid  by  blm,  provided  the  defendant  ac- 
count and  pay  for  the  use  and  occupation  of 
the  premises.  The  prayer  for  relief  is  (a) 
that  the  defendant  may  be  decreed  to  hold 
the  tax  title  to  the  land  and  premises  descril>- 
ed  In  the  bill  in  trust  for  the  complainant; 
(b)  that  an  accounting  may  be  had  between 
the  parties  whereby  the  defendant  may  be 
charged  with  the  use  and  occupation  of  the 
premises  from  the  time  he  entered  into  pos- 
session thereof  as  tenant,  and  that  he  be 
credited  with  whatever  sums  of  money  he 
may  have  paid  for  state  and  county  taxes  on 
account  of  the  land,  and  for  other  and  gen- 
eral relief.  The  grounds  assigned  for  the 
demurrer  are  (1)  that  the  plaintiff  has  not 
stated  such  a  case  as  entitled  him  to  any  re- 
lief ;  (2)  that  the  plaintiff  has  adequate  re- 
11^  In  a  court  of  law.  The  court  in  Its  opin- 
ion found  that  the  plaintiff  was  out  of  pos- 
session, and  treated  the  proceeding  as  one  to 
annul  the  tax  deed  under  which  the  defend- 
ant has  acquired  a  good  prima  fade  title  to 
the  property,  and  dismissed  the  bill,  for  the 
reason  that  the  plaintiff  had  "a  full  and  ade- 
quate remedy  at  law  by  an  action  of  eject- 
ment In  which  proceeding  all  disputed  ques- 
tions raised  by  the  bill  can  be  fully  ad- 
justed." 

It  Is  provided  by  section  89,  art  81,  Code 
Pub.  Geo.  Laws  1904,  that:  "The  tenant  or 
person  holding  a  leasehold  estate  shall  pay 
to  the  collector  the  taxes  levied  upon  the  de- 
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xnlsed  premises,  and  shall  have  his  action 
against  the  landlord  for  the  sums  so  paid, 
and  may  deduct  the  same  out  of  the  rent  re- 
served, unless  otherwise  agreed  between  the 
lessor  and  lessee.  This  section  not  to  apply 
to  Garrett  county."  The  defendant  at  the 
time  be  purchased  the  property,  being  under 
a  statutory  obligation  to  pay  the  taxes,  the 
facts  alleged  In  the  bill  bring  the  case  direct- 
ly within  the  principle  announced  in  Oppen- 
belmer  ▼.  lievl,  96  Md.  296,  B4  Atl.  74,  60 
Ij.  R.  A.  729.  A  number  of  cases  from  other 
Jurisdictions  were  cited  at  the  hearing  by 
counsel  for  the  appellant  to  the  effect  that, 
onder  the  allegations  contained  in  the  bilU 
a  court  of  equity  would  have  power  to  grant 
the  relief  prayed  for  in  the  absence  of  an 
obligation  on  the  part  of  the  tenant  to  pay 
taxes ;  but  we  prefer  to  rest  the  decision  up- 
on Oppenhelmer's  Case,  in  which  Jndge 
Pearce  collected  and  reviewed  the  authorities 
which,  under  the  facts  stated  in  the  bill, 
abundantly  support  the  plaintiff's  position. 
The  opinion  in  that  case,  after  stating  the 
general  rule  announced  in  all  the  cases  in 
this  court  upon  the  subject,  "that  those  only 
who  have  a  clear  legal  and  equitable  title  to 
the  land,  connected  with  possession,  have  a 
right  to  claim  the  interference  of  a  court  of 
equity  to  give  them  peace,  or  "dissipate  a 
clond  on  title,"  proceeds  to  say :  "There  are, 
however,  well-established  legal  principles,  ap- 
plicable to  the  facts  of  this  case,  which,  in 
our  opinion,  take  It  out  of  the  general  rule, 
and  bring  It  within  the  exceptions  in  which 
equity  has  jurisdiction.  These  principles 
cannot  be  better  stated  than  in  the  language 
«f  Jndge  Cooley,  extracted  from  his  law  of 
taxation :  'Some  persons  from  their  relation 
to  the  land  or  to  the  tax  are  precluded  from 
becoming  purchasers  on  grounds  which  are 
apparent  when  their  relation  to  the  property 
and  to  the  taxes  is  shown.  The  title  to  be 
given  at  a  tax  sale  Is  a  title  based  on  the 
default  of  a  person  who  owes  to  the  public 
the  duty  to  pay  the  tax,  and  the  sale  is  made 
by  way  of  enforcing  that  duty.  But  one  per- 
son may  owe  the  duty  to  the  public  and  an- 
other may  owe  it  to  the  owner  of  the  land 
by  reason  of  contract  or  other  relations. 
Such  a  case  may  exist  where  the  land  is  oc- 
cupied by  a  tenant,  who,  by  his  lease,  bad 
obligated  himself  to  pay  the  taxes.  Where 
this  is  the  relation  of  the  parties  to  the  land, 
it  would  cause  a  shock  to  the  moral  sense  if 
the  law  would  permit  this  tenant  to  neglect 
bis  dnty,  and  then  take  advantage  thereof  to 
cut  off  his  lessor's  title  by  buying  in  the  land 
at  a  tax  sale.  •  *  •  There  Is  a  general 
principle  applicable  to  such  cases,  which  may 
be  stated  thus:  That  a  purchase,  made  by 
one  whose  duty  it  is  to  pay  the  taxes,  shall 
operate  as  a  payment  only.  He  shall  ac- 
quire no  right  as  against  a  third  party  by 
a  neglect  of  the  duty  which  he  owed  to  such 
party.    This  principle  la  universal,  and  is  so 


entirely  reasonable  and  Just  aa  scarcely  to 
neeU  the  support  of  authority.' "  Among  the 
cases  cited  as  supporting  the  principle  stated 
by  Jndge  Cooley  is  that  of  Burgett  ▼.  Talia- 
ferro, 118  111.  616,  9  N.  B.  884,  in  which  It  is 
held  that  "that,  at  most,  the  tenant  could  on- 
ly become  seised  under  the  tax  deed  in  trust 
for  bis  landlord,  if  living;  If  dead,  then,  for 
his  heirs,  or  assigns."  It  is  stated  in  24  Cya 
954,  that  "a  purchaser  cannot  acquire  a  title 
as  against  his  landlord  by  a  purchase  of  the 
premises  at  a  tax  sale,  when  the  duty  to  pay 
the  taxes  for  which  the  premises  were  sold 
devolved  upon  the  tenant,  either  by  statute 
or  by  agreement"  To  the  like  effect  is  the 
case  of  Smith  v.  Specht,  68  N.  J.  Eq.  47,  42 
Atl.  699. 

Assuming,  as  we  must  do,  the  truth  of  the 
facts  alleged  In  the  bill,  we  are  of  opinion 
that  the  lower  court  committed  an  error  in 
sustaining  the  demurrer  and  dismissing  the 
bill,  and  that  its  order  to  that  effect  must  be 
reversed. 

Order  reversed,  with  costs,  and  cause  re- 
manded. 


(108  Md.  640) 

DAVIS  et  al.  v.  "BLACKISTON. 
(Court  of  Appeals  of  Maryland.    Nov.  14,  1906.) 

1.  MOBTGAOES     (8     367*)— FOBEd/OSDRE— PkB- 

80N8  WHO  May  Question  Validity. 

The  only  person  who  can  complain  that  he 
is  directly  injured  by  a  defect  of  title  to  prop- 
erty sold  under  mortgage  forecloeure  is  the  pur- 
chaser, as  all  that  can  be  sold  is  the  title  of  the  , 
mortgagor  at  the  time  of  the  recording  of  the  ~ 
mortgage,  and  if,  by  reason  of  any  defect  in  the 
authority  of  the  party  making  the  sale,  tbat 
title  did  not  eSectually  pass  to  the  purchaser, 
he,  and  not  the  mortgagor,  is  the  sufferer  there- 
from. 

[Bd.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  S  367.*) 

2.  MoBTOAOES  (i  367*)— FoBEcu>strBX  Sale— 
Duty  of  Assignee  of  Mobtqaqe. 

It  cannot  be  insisted  that  It  was  the  duty 
of  a  mortgagee,  before  foreclosing  and  selling 
the  property,  to  clear  the  title  of  an  alleged 
cloud,  where  it  is  not  shown  that  the  land  sold 
at  a  lower  price  because  of  such  alleged  cloud, 
nor  that  there  were  other  bidders  than  the  ac- 
tual purchaser  present  at  the  sale,  who  for 
fear  c^  the  alleged  cloud  refrained  from  bidding 
a  higher  price  for  the  land,  nor  that  persons 
were  deterred  from  attending  the  sale  because 
of  the  doubt  as  to  the  title. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  i  367.*) 

3.  MOBTOAGGS   (8  367*)— FOKKCLOSUBK— OpEIT- 

INO  OB  Vacating  Sale. 

EJvidence  in  proceedings  to  nrevent  the  rati- 
fication of  the  foreclosure  sale  of  mortgaged 
property  held  not  to  show  that  the  land  failed 
to  bring  its  true  value  at  the  sale  because  of 
an  alleged  cloud  on  the  title. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  8  367.*] 

Appeal  from  Circuit  Court,  Allegany  Coun- 
ty;   Robert  R.  Henderson,  Judge. 

John  W.  Davis  and  another  appeal  from 
an  order  of  the  circuit  court  overruling  ex- 
ceptions to  a  sale  of  mortgaged  property  by 
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D.  James  Blacklston'  and  ratifying  the  Bale. 
Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCE,  SCHMUOKER,  BURKE,  WORTH- 
INGTON.  and  THOMAS,  JJ. 

J.  W.  Scott  Cochrane,  for  appellants.  Rich- 
ard S.  Bell  and  D-  James  Blacklston,  for  ap- 
pellee. 

SCHMUCKER,  J.  This  is  an  appeal  from 
an  order  of  the  circuit  court  for  Allegany 
county  overruling  the  appellants'  exceptions 
to  a  sale  of  mortgaged  property  and  finally 
ratifying  the  sale.  The  mortgage  was  made 
In  the  usual  form  by  the  appellant  and  his 
wife  to  John  B.  Wldener  on  May  5,  1898,  to 
secure  the  payment  of  an  Indebtedness  of 
$390,  which  was  represented  by  three  prom- 
issory notes  matuirlng  at  two,  three,  and 
four  years  from  date,  with  Interest.  On  the 
20th  of  February,  1908,  the  mortgage,  then 
long  overdue,  was  assigned  by  the  mortgagee 
for  the  purpose  of  foreclosure  to  D.  J.  Black- 
lston, who  promptly  took  the  requisite  steps 
under  article  66  of  the  Code  (Pub.  Gen.  Laws 
1904)  for  a  sale  of  the  mortgaged  property, 
consisting  of  a  farm  of  332%  acres.  Before 
the  sale  was  made,  the  appellant  filed  a  peti- 
tion to  the  mortgage  proceedings  for  an  or- 
der of  court  "staying  and  restraining  the  sale" 
because  of  the  alleged  mental  Incapacity  of 
Wldener  at  the  time  he  executed  the  assign- 
ment to  Mr.  Blacklston.  An  order  to  show 
cause  was  passed  on  this  petition,  but,  after 
an  answer  had  been  filed  denying  Its  allega- 
tions and  testimony  taken,  the  court  dis- 
missed the  petition,  and  Mr.  Blacklston  sold 
the  farm  under  the  mortgage  proceedings  at 
public  sale  to  the  mortgagee,  Wldener,  at 
the  price  of  $700.  After  this  sale  had  been 
reported  to  the  circuit  court  by  Mr.  Blackls- 
ton and  an  order  of  ratification  nisi  had 
been  passed,  the  appellants  filed  exceptions 
to  its  ratification,  for  the  same  reason  which 
they  had  assigned  in  their  previous  applica- 
tion to  have  It  stayed.  The  grounds  of  ob- 
jection to  the  ratification  of  the  sale  are 
thus  stated  In  the  exceptions: 

"First.  Because  the  assignment  of  mort- 
gage to  D.  James  Blacklston  for  the  purpose 
of  foreclosure,  and  under  which  said  assign- 
ment said  sale  was  made.  Is  nugatory  and 
void  for  the  reason  that  the  assignor  was  at 
the  tbne  of  said  assignment,  and  now  is,  a 
non  compos  mentis  and  incapable  of  execut- 
ing a  valid  deed  or  contract 

"Second.  Because,  by  reason  of  the  mental 
capacity  of  the  assignor  of  mortgage,  no  mar- 
ketable title  to  the  property  was  offered  at 
the  sale  reported,  and  the  property  by  reason 
thereof  did  not  bring  half  Its  value." 

No  objection  was  made  to  the  validity  of 
the  mortgage  itself,  or  the  mode  and  form 
of  conducting  the  sale,  nor  was  any  offer 
made  to  pay  the  mortgage  debt,  nor  was  it, 
otherwise  than  inferentlally.  If  at  all,  averred 
In  the  exceptions  that  there  were  persons 
ready  and  willing  to  give  a  higher  price  for 


the  property  at  the  time  of  the  sale  who  were 
deterred  from  bidding  on  It  because  of  aQ 
-apprehension  that  its  title  was  doubtful  or 
douded.  Strictly  speaking,  the  only  per- 
son who  could  complain  that  be  was  direct- 
ly Injured  by  a  defect  of  title  to  the  proper- 
ty  sold  under  a  proceeding  like' the  present 
one  Is  the  purchaser.  All  that  could  be  sold 
under  iixe  proceeding  was  the  title  of  the 
mortgagor  at  the  time  of  the  recording  of  the 
mortgage,  and,  Jf  by  reason  of  any  defect  In 
the  authority  of  the  party  making  the  sale 
that  title  did  not  efOsctually  pass  to  the  par- 
chaser,  he,  and  not  the  mortgagor.  Is  the  suf- 
ferer therefrom.  Warfield  t.  Ross,  38  Md.  8& 
The  exceptants'  ground  of  complaint.  If 
any  they  have,  apart  from  mere  Inadequacy 
of  price,  in  reality  is  that  the  assignment  of 
the  mortgage  to  Mr.  Blacklston  was  not 
void,  but  valid,  and  therefore  the  sale  made 
by  him  did  pass  the  mortgagor's  estate  to 
the  purchaser,  but  that  there  existed  an  ap- 
parent, though  not  real,  mental  incapacity 
of  the  assignor  so  notorious  as  to  cast  a 
cloud  upon  Mr.  Blacklston's  title  to  the  mort- 
gage, and  prevent  the  property  from  yielding 
its  full  value  at  the  sale.  They  Invoke  in 
their  behalf  the  proposition  announced  by 
this  court  In  Schlndel  v.  Keedy,  48  Md.  418, 
In  reference  to  a  sale  about  to  be  made  under 
a  decree  In  chancery  of  land  freed  of  certain 
liens  and  subject  to  others,  that,  "where  a 
trustee  is  advised  before  the  sale  of  doubt 
In  regard  to  the  title  or  the  nature  and  char- 
acter of  the  Interest  of  the  property  to  be 
sold,  it  Is  his  duty  to  use  all  reasonable  ef> 
fOrts  to  disembarrass  the  title  of  such  doubt 
In  order  that  the  property  may  bring  Its 
fair  market  value."  Assuming  ex  gratia  that 
the  rule  applied  In  that  case  to  the  'trus- 
tee about  to  sell  under  the  decree  in  chan- 
cery Is  applicable  In  its  full  force  to  a  mort- 
gagee or  his  assignee  In  selling,  ex  parte  un- 
der a  power,  only  the  interest  of  a  mortgagor 
In  mortgaged  land,  the  record  before  us 
falls  to  present  a  case  calling  for  its  applica- 
tion. The  evidence  does  not  show  that  the 
land  sold  at  a  lower  price  because  of  the  al- 
leged cloud  on  Its  title.  It  does  not  appear 
that  there  were  any  other  bidders  than  the 
mortgagee  or  his  agent  present  at  the  sale 
who,  but  for  fear  of  the  alleged  cloud,  would 
have  paid  a  higher  price  for  the  mortgaged 
land  than  that  at  which  It  sold.  Nor  Is  It 
shown  that  there  were  persons  who  were  de- 
terred from  attending  the  sale'  because  of 
doubt  or  apprehension  of  the  validity  of  the 
title  to  be  sold.  The  nearest  approach  to  evi- 
dence bearing  upon  these  essential  facts  Is 
the  testimony  of  the  appellant  himself,  who 
testified,  when  asked  why  he  allowed  the 
farm  to  be  sold  for  only  $700:  "Because  I 
was  advised  that  he  [presumably  Mr.  Wlden- 
eiQ  could  not  give  a  release  on  the  mortgage; 
that's  the  way  it  was."  He  was  then  asked 
whether  he  had  the  money  to  pay  more  than 
$700  for  the  farm,  and  he  replied:  "I  did 
not  have  the  money,  but  I  could  have  gotten 
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It"  His  own  counsel  then,  after  calling  his 
attention  to  these  questions  and  answers, 
asked  him:  "Did  not  the  opinion  of  Mr. 
Wldener's  inability  to  execute  a  release  of 
the  mortgage  prevent  and  hinder  you  in 
borrowing  money  on  the  property?"  to  which 
he  answered,  "Tea,  sir."  He,  however,  men- 
tioned the  name  of  no  one  to  whom  he  bad 
applied  to  borrow  money  on  the  land  and 
by  whom  be  had  been  refused  for  the  reason 
assigned  by  him,  nor  did  he  name  or  produce 
a  single  person  \7ho  was  deterred  from  at- 
tending the  sale  or  bidding  on  the  property 
because  of  an  apprehended  defect  In  or  cloud 
upon  the  title  to  the  land  sold.  This  evi- 
dence. It  is  needless  to  say,  falls  far  short 
of  sustaining  the  appellants'  contention  that 
the  mortgaged  land  failed  to  bring  its  true 
value  at  the  sale  because  of  any  cloud  real 
or  apprehended  upon  its  title.  The  evidence 
shows  that  the  land  sold  for  only  about  one- 
half  of  the  value  put  upon  it  by  the  witness- 
es, but  there  Is  no  evidence  that  the  sale  was 
not  fairly  conducted,  and  It  was  admitted  in 
argument  by  the  appellant  that  this  was  no 
such  Inadequacy  of  price  as  of  Itself  to  afford 
ground  for  setting  aside  the  sale.  It  far- 
ther appears  from  the  evidence  that  the  ap- 
pellant had  not  even  paid  the  interest  on  the 
mortgage  debt  for  several  years  before  the 
proceedings  for  Its  sale.  We  do  not  regard 
the  evidence  in  the  record  touching  the  men- 
tal condition  of  Mr.  Wldener  when  he  made 
the  assignment  of  the  mortgage  to  Mr.  Black- 
iston  as  relevant  to  the  real  issues  presented 
by  the  case,  but  we  do  not  hesitate,  after 
carefully  reading  all  of  that  evidence,  to 
say  that  we  fully  concur  in  the  conclusion 
reached  by  the  learned  judge  below,  and 
expressed  In  his  opinion,  that  it  entirely  falls 
to  successfully  Impeach  Mr.  Wldener's  com- 
petency to  make  a  valid  deed,  or  to  show 
that  be  failed  to  exbibit  a  sensible  and  Intel- 
ligent purpose  in  connection  with  that  trans- 
action or  a  complete  grasp  of  the  situation 
which  he  then  occupied. 

The  decree  appealed  from  will  be  aflSrmed. 

Decree  affirmed,  with  costs. 


(IM  Md.  U) 
MILLER  et  aJ.  v.  COSMIC  CEMENT,  TILE 

&  STONE  CO. 
(Court  of  Appeals  of  Maryland.    Nov.  14,  1908.) 
1-  CoBPOBATioNS  (8  76*)  —  Stock  Subscbip- 
TI0K8 — Pbopebtt  as  Patment— Authobitt 
FBOM  Stockholders— Necessity. 

An  agreement  by  a  board  of  directors  to 
Kcetve  a  formula  iq  exchange  for  stock  was 
void,  because  not  authorized  by  tlie  "stocktiolders 
•sseicbled  in  general  meeting,"  as  required  by 
Code  Pub.  Gen.  Laws  1904,  art.  23,  |  69. 

fEd.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  I  76.*] 

i  COBPOBATIONS   (8  456*)— CONTBAOTS— PAB- 

TiAL  IKVAI.IDITY— Divisibility. 

A  contract,  binding  one  to  transfer  a  form- 
ola  to  a  corporation  and  render  services  as  a 
cttemiBt  in  exchange  for  $90,000  in  stock  and 


$10,000  in  cash,  and  reciting  that  the  cash 
should  be  in  lieu  of  salary  as  chemist,  though 
void  as  to  the  stock  subscription  for  want  of 
authority  from  the  stockholders,  as  required  by 
Code  Pub.  Gen.  Laws  1904,  art.  23,  5  69,  is 
valid  as  to  the  contract  for  employment,  es- 
pecially wheK  the  company  accepted  bis  serv- 
ices. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  8  430.*] 

3.  WOBK    AND     LaBOB     (f    10*)  —  INDIVISIBLB 

CoNTBACTs — Quantum  Mebuit. 

If  a  corporate  contract  to  exchange  stock 
and  cash  for  property  and  services,  void  as  to 
the  stock  subscription  was  indivisible,  the  party 
rendering  the  services  could  recover  on  a  quan- 
tum meruit  for  the  services  actually  rendered 
and  accepted  by  the  company  before  receiversliip 
proceedings. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Dec.  Dig.  8  10.  *J 

4.  CoBPOBATioNS    (8    665*)  —  IwsolvkAct  — 
Claims— Seb  VICES. 

Under  a  corporate  contract  to  pay  one  $10,- 
000  for  services,  $2,000  down,  and  $200  a 
month,  on  liquidation  of  the  company's  affairs 
after  ll  months'  service  his  claim  should  be  al- 
lowed for  $4,200,  less  credits,  with  due  propor- 
tion of  interest,  be  being  entitled  to  full  pay- 
ment for  salary  accruing  within  three  months 
before  the  receivership  proceedings,  and  a  divi- 
dend as  a  general  creditor  for  the  balance  of  his 
claim. 

[Eld.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  8  565.*] 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City ;   James  P.  Gorten,  Judge. 

.Action  by  Charles  F.  Miller  and  others 
against  the  Cosmic  Cement,  Tile  &  Stone 
Company.  From  an  order  sustaining  excep- 
tions to  an  auditor's  account  and  directing 
a  restatement,  plaintiffs  appeal.  Reversed 
and  remanded. 

Argued  before  BOYD,  O.  J.,  and  BRIS- 
COE, PEARCB,  SCHMUCKBR,  BURKE, 
THOMAS,  and  HENRY,  JJ. 

Edwin  H.  Brownley  (Martin  G.  Kenney,  of 
counsel),  for  appellants.  B.  B.  Shreeves,  for 
appellee. 

SCHMUCKBR,  J.  This  la  an  appeal  from 
an  order  of  circuit  court  No.  2  of  Baltimore 
City  sustaining  exceptions  to  an  auditor's  ac- 
count, and  directing  its  restatement  In  a 
designated  manner.  The  account  distributed 
the  assets  of  the  appellee  company  which 
had,  by  a  previous  order  In  this  case,  been 
placed  In  the  hands  of  a  receiver  for  liquidn- 
tion  because  of  Its-  Insolvency.  The  only 
claim  Involved  In  the  exceptions  is  the  one 
filed  by  Dr.  P.  B.  Wilson,  Jr.,  for  a  balance 
of  $8,415,  alleged  to  be  due  on  account  of 
salary  agreed  to  l>e  paid  to  him  as  chemist. 
It  appears  from  the  record  that  Dr.  Wilson 
after  several  years  of  experimenting  had 
made  what  was  believed  to  be  a  new  and 
useful  discovery  in  the  production  of  cement, 
tile,  and  stone.  During  these  experiments 
be  had  received  financial  and  practical  as- 
sistance from  James  P.  Morrison  and  Morrill 
N.  Packard.  In  July,  1904,  the  appellee  com- 
pany was  incorporated,  with  a  capital  stock 
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of  f 200,000,  under  the  general  laws  of  the 
state,  by  Morrison,  Packard,  Wilson,  and 
others  for  the  purpose  of  manufacturing  and 
dealing  in  cement,  tile,  and  stone,  to  be 
made  after  the  formula  discovered  by  Dr. 
Wilson.  About  $17,800  of  the  stock  was  sub- 
scribed for  by  persons  other  than  Dr.  Wil- 
son, and  those  subscriptions  were  eventually 
paid  up  to  the  company  or  Its  receiver.  On 
July  26,  1904,  at  the  first  corporate  meeting 
of  the  company,  Dr.  Wilson  made  to  it  in 
vnrlting  a  proposition  to  "sell,  dispose  of 
and  transfer"  bis  discovery,  and  the  secret 
formula  embodying  it,  with  the  sole  and  ex- 
clusive rigbt  to  the  use  thereof,  to  be  paid 
for  upon  the  following  terms,  as  set  forth  in 
his  offer:  "The  terms  upon  which  I  offer 
to  sell  and  transfer  the  aforesaid  discovery 
and  formula  to  your  company  are  that  I 
shall  receive  the  sum  of  one  hundred  thou- 
sand ($100^000)  dollars  for  the  same,  and 
that  your  company  shall  enter  into  a  contract 
to  employ  me  In  the  capacity  of  chemist  for 
said  company  at  such  a  salary  as  shall  be 
determined  upon  to  be  fair  compensation  for 
my  service,  taking  into  consideration  the 
earnings  thereof.  I  agree  to  take  as  part 
payment  of  said  sum  of  one  hundred  thou- 
sand ($100,000)  dollars,  ninety  thousand 
($90,000)  dollars  worth  of  the  capital  stock 
of  your  company  at  its  par  value,  and  the 
balance  of  ten  thousand  ($10,000)  dollars  in 
such  cash  payments  and  as  promptly  and  at 
such  'times  as  will  not  seriously  interfere 
with  the  successful  operations  of  your  com- 
pany financially.  I  agree  that  said  cash  sum 
of  ten  thousand  dollars  ($10,000)  shall  be  in 
Ilea  as  salary  as  chemist,  until  said  sum 
has  been  fully  paid,  as  follows:  Two  thou- 
sand dollars  ($2,000)  in  cash  upon  the  ex- 
ecution of  said  trancdCers  and  agreements  and 
two  hundred  dollars  per  month  ($200.00) 
thereafter  until  said  sum  of  ten  thousand 
($10,000)  dollars  has  been  fully  paid,  said 
payments  to  commence  on  the  first  day  of 
August,  1904."  It  is  apparent  from  the 
terms  of  this  proposed  disposal  of  the  dis- 
covery and  formula  to  the  company,  in  con- 
sideration, to  the  extent  of  $90,000,  of  the 
issue  by  it  of  its  capital  stock,  as  well  as 
from  the  manner  of  its  attempted  acceptance 
on  the  part  of  the  company,  that  the  trans- 
action was  Intended  to  be  a  subscription  by 
Dr.  Wilson  to  that  amount  of  its  stock  to 
be  paid  for  in  property,  consisting  of  the 
discovery  and  formula,  under  the  provisions 
of  section  69,  art.  23,  Code.  The  proposition 
thus  made  was  referred  by  the  company  to 
a  committee  of  three  directors  for  investiga- 
tion, with  instructions  to  report  to  a  meeting 
of  the  t>oard  of  directors  to  be  held  on  July 
28th,  "to  consider  the  propriety  of  making 
said  purchase,  and  to  fix  the  terms  upon 
which  it  should  be  made."  At  the  meeting 
of  the  board  of  directors  held  on  July  28th 
this  committee  reported  that  after  having 
"examined  carefully  the  merits,  worth,  use, 
and  adaptability  of  the  discovery  and  formu- 


la offered  by  Dr.  Wilson,  both  as  to  Its  scien- 
tific and  commercial  values,"  they  found  it 
to  l>e  of  great  present  and  prospective  value, 
and  they  recommended  its  purchase  upon  the 
terms  set  forth  in  the  offer  of  sale  made  by 
him.  The  offer  was  then  formally  accepted 
by  a  resolution  of  the  board  of  directors, 
which  also  authorized  the  president  of  the 
cohipany  to  do  all  acts  on  its  behalf  requisite 
to  the  consummation  of  the  transaction. 

The  company  having  failed  to  pay  the 
bonus  tax  to  the  state  prior  to  the  meetings 
of  July  26th  and  28th,  the  tax  was  paid, 
and  the  proceedings  of  the  board  of  directors 
at  those  two  meetings  was  formally  ratified 
at  a  meeting  of  that  board  held  on  Septem- 
ber 1,  1904.  The  record,  however,  contains 
no  evidence  that  the  acquisition  by  the  com- 
pany of  Dr.  Wilson's  discovery  and  formula 
in  return  for  the  issue  to  him  of  $90,000  of 
its  stock  was  ever  authorized  by  its  stock- 
holders assembled  lu  general  meeting  pursu- 
ant to  a  call  to  consider  the  propriety  of  re- 
ceiving it,  as  is  required  by  section  69,  art. 
23,  Code  (Pub.  Gen.  Laws  1904),  as  a  condi- 
tion precedent  to  the  validity  of  the  accept- 
ance by  such  corporation  of  any  species  of 
proper^  in  payment  of  subscriptions  to  any 
part  of  their  capital  stock.  Neither  a  writ- 
ten transfer,  nor  an  actual  delivery  of  the 
formula,  nor  a  disclosure  of  Its  contents,  was 
ever  made  by  Dr.  Wilson  to  the  company, 
nor  were  the  $90,000  of  stock  ever  actually 
issued  to  him,  but  the  company  had  the  ben- 
efit of  the  use  of  the  process  described  in 
the  formula  In  its  manufacturing  operations, 
which  were  conducted  under  the  direction 
and  supervision  of  the  doctor  himself  as  its 
chemist  The  formula  remained  in  a  safe 
deposit  box  in  the  Drovers*  &  Mechanics' 
National  Bank  In  the  Joint  custody  of  Mor- 
rison, Dr.  Wilson,  and  Packard,  where  It  had 
been  for  some  time  prior  to  the  organization 
of  the  company.  There  was  an  understand- 
ing between  the  parties  interested  In  the  com- 
pany that  no  certificates  of  stock  should  be 
issued  until  after  the  lapse  of  a  year  from 
Its  Incorporation.  The  company,  having  thus 
obtained  the  use  and  benefit  of  Dr.  Wilson's 
process,  established  a  factory  and  plant,  and 
endeavored,  under  his  supervision,  to  manu- 
facture and  sell  the  products  to  which  it  was 
believed  to  be  adapted.  The  material  pro- 
duced at  the  factory  proved  to  be  unsalable 
and  of  no  market  value,  and  the  company 
became  financially  embarrassed,  by  its  manu- 
facturing enterprise,  to  such  a  degree  that 
its  insolvency  supervened,  and  It  was  put 
in  the  hands  of  a  receiver  for  liquidation, 
on  the  bill  of  complaint  of  a  creditor,  by 
an  order  of  court  passed  in  this  case  on 
June  12th,  1905.  During  the  progress  of  the 
liquidation  of  the  company's  affairs,  Dr. 
Wilson  filed  in  the  case  his  claim,  as  a  cred- 
itor of  the  company,  which  forms  the  subject 
of  the  present  controversy.  That  claim  is 
stated  upon  the  theory  that  the  doctor  is, 
under  hia  agreement  with  the  company,  en- 
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titled  to  $10,000  salary  as  its  chemist,  and 
tbe  alleged  balance  of  $9,415  In  controTersy 
Is  arrived  at  by  allowing  credit  on  the  $10,- 
000,  for  severql  payments  made  thereon, 
amounting  to  $585.  The  auditor  in  blB  ac- 
count distributing  the  net  assets  In  the 
hands  of  the  receiver,  treated  Dr.  Wilson 
as  a  general  creditor  to  the  extent  of  $9,415, 
and  Isterest,  and  allowed  him  a  dividend 
thereon.  To  that  allowance  exceptions  were 
filed  by  the  appellants  William  Holllngs- 
worth.  who  Is  a  creditor  of  the  company,  and 
James  F.  Morrison,  who  is  both  a  creditor 
and  stockholder.  The  exceptions  go,  among 
other  things,  to  tbe  validity  of  the  claim 
and  of  the  contract  upon  which  It  Is  founded. 
The  learned  judge  below  sustained  the  ex- 
ceptions, and  directed  the  statement  of  a 
new  account,  allowing  a  dividend  to  Dr.  Wil- 
son as  a  general  creditor  "upon  $2,000  as  of 
the  date  of  September  2,  1904,  and  a  divi- 
dend upon  the  further  sum  of  $2,200  (being 
11  months,  at  the  rate  of  $200  a  month  from 
August  1,  1904)  less  the  sum  of  $585  to  be 
deducted  from  the  said  sum  of  $2,200  at  the 
times  when  the  amounts  were  paid  which 
constitute  the  sum  of  $585."  We  think  nei- 
ther the  theory  adopted  by  the  auditor  In 
stating  his  account,  nor  tbe  conclusion  reach- 
ed by  the  court  below  In  Its  action  upon  the 
exceptions,  was  entirely  correct 

We  will  first  consider  whether  the  attempt- 
ed contract  between  Dr.  Wilson  and  the  com- 
pany ever  became  binding  upon  tbe  parties 
to  it.  and  If  so,  to  what  extent  Its  most 
essential  feature,  consisting  of  the  effort  to 
pay  for  $90,000  of  the  capital  stock  of  the 
company  by  a  transfer  to  it  of  the  formula 
for  the  manufacture  of  the  articles  therein 
mentioned,  was  void  because  of  the  failure, 
on  the  part  of  the  company,  to  comply  with 
llie  Imperative  and  unequivocal  requirements 
of  tbe  statute  law  relating  to  the  issue  of 
stock  by  corporations.  Section  69,  article  23, 
Code  (Pub.  Gen.  Laws  1904)  provides  that: 
"Subscriptions  to  the  capital  stock  of  such  of' 
said  corporations  as  have  capital  stock  may 
be  made  in  land  or  other  property  at  a  valua- 
tion agreed  upon  between  tbe  corporation  and 
the  subscriber  where  the  property  so  subscrib- 
ed shall  be  such  as  It  is  proper  that  tbe  said 
corporation  shall  own  for  the  advancement  of 
the  purposes  for  which  It  was  incorporated, 
but  such  subscriptions  shall  not  be  other- 
wise received,  nor  shall  they  be  so  receiv- 
ed unless  the  same  shall  have  been  previous- 
ly authorized  by  the  stockholders  assembled 
In  general  meeting,  pursuant  to  a  call  to  con- 
sider the  propriety  of  receiving  the  said  sub- 
scription and  of  fixing  the  terms  upon  which 
it  shall  be  received."  It  was  beyond  the  pow- 
er of  tbe  appellee  to  make  a  valid  contract 
to  receive  property  of  any  kind  In  payment 
for  any  part  of  Its  capital  stock.  In  plain 
violation  of  the  express  conditions  imposed 
upon  it  by  that  section.  Balle  v.  Calvert  Col- 
lege, 47  Md.  11 T;  9  Oyc.  475.  Although  the 
action  of  tbe  board  of  directors  of  the  com- 


,  pany  was  ineffectual  to  authorise  tbe  ac- 
ceptance of  the  discovery  and  formula  of  Dr. 
Wilson  in  payment  for  capital  stock,  it  was 
not  necessarily  Inadequate  to  make  a  valid 
contract  for  his  employment  as  chemist,  es- 
pecially when  It  was  followed  up  by  an  ac- 
ceptance, on  the  part  of  tbe  company,  of  his 
services  in  that  capacity.  The  proposal  of 
Dr.  Wilson  to  the  company  was  in  a  certain 
sense  a  twofold  one.  He  offered  to  transfer 
to  it  his  discovery  and  formula,  and  also  to 
enter  Its  service  as  chemist  and  he  exacted 
two  things  in  return,  the  issue  to  him  of 
$90,000  in  stock,  and  the  payment  to  him  of 
$10,000.  Although  liis  proposal  to  the  com- 
pany in  one  place  mentions  $100,000  as  a 
gross  consideration   for  the   several   things 

'which  he  offered  to  do,  the  last  clause  dis- 
tinctly states  "that  the  said  cash  sum  of  ten 
thousand  dollars  ($10,000)  shall  be  In  lieu  of 
salary  as  chemist  until  said  sum  has  been 
fully  paid."  We  think  the  contract  attempt- 
ed to  be  made  by  the  acceptance  of  this  pro- 
posal should  be  held,  upon  a  fair  construction 
of  its  terms,  to  have  been  divisible,  and  the 
portion  of  It  relating  to  the  employment  of 
the  doctor  by  the  company  as  Its  chemist  be 
held  to  be  binding  upon  the  parties,  although 
the  part  relating  to  the  issue  of  stock  and 
the  transfer  of  the  discovery  and  formula 
must  for  the  reasons  already  stated,  be  held 
to  have  been  void.  Even  if  the  divisibility 
of  the  contract  be  held  to  be  doubtful,  the 
doctor  would  still  be  entitled  to  recover  upon 
a  quantum  meruit  for  the  services  as  chemist 
which  were  actually  rendered  by  him  and 
accepted  by  the  company  up  until  the  ap- 
pointment of  the  receiver.  We  have  repeat- 
edly held  that  where  the  work  provided  for 
in  a  contract  has  been  done  by  the  party  re- 
quired thereby  to  do  It  and  his  work  has 
been  accepted  by  the  other  party,  a  recovery 
therefor  may  be  had  on  the  common  counts 
In  assumpsit  and  the  contract  price  will  be 
treated  as  the  measure  of  damages.  Ridgely 
V.  Crandall,  4  Md.  435;  Appleman  v.  Michael, 
43  Md.  273;  City  &  Suburban  By.  Co.  v. 
Basshor,  82  Md.  405,  38  Atl.  635;  Walsh  v. 
Janvey,  85  Md.  240,  36  Atl.  817,  38  Atl.  938; 
Southn.  Bldg.  Ass'n  v.  Price,  88  Md.  155,  41 
Atl.  53,  42  L.  R.  A.  206.  In  the  last-men- 
tioned case  we  held  that  when  the  plain- 
tiff had  performed  his  part  of  a  contract  with 
a  corporation,  until  the  appointment  of  a  re- 
ceiver for  the  corporation  rendered  the  further 
performance  of  the  contract  by  him  impos- 
sible, he  was  entitled  to  recover  to  the  extent 
of  the  part  performance  made  by  him  and  ac- 
cepted by  the  corporation.  We  have  also  held 
in  a  series  of  other  cases  that  when  the  ap- 
pointment of  a  receiver  for  a  building  asso- 
ciation rendered  Impossible  the  further  per- 
formance by  it  of  the  contracts  with  its  mem- 
bers, the  contracts  were  thereby  terminated 
and  tbe  members  were  entitled  to  be  allow- 
ed by  the  auditor.  In  the  liquidation  of  the 
assets  of  the  corporation,  for  the  value  of  the 
performance  by  them  of  their  contracts  until 
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the  appointment  of  the  receiver.  Low  St 
Bldg.  Ass'n  V.  Zucker,  48  Md.  448;  Peters 
Bldg.  Ass'n  V.  Jaeckscli,  51  Md.  205;  Hamp- 
Btead  Bldg.  Ass'n  v.  King,  58  Md.  280;  Pres- 
ton V.  Woodland,  104  Md.  642,  65  Atl.  336; 
Southern  Bldg.  Ass'n  v.  Price,  88  Md.  163, 
41  Atl.  53,  42  L.  R.  A.  206. 

The  appointment  of  the  receirer  In  the 
present  case  having  rendered  impossible  the 
further  performance  by  Dr.  Wilson  of  his 
duties  as  its  chemist,  the  further  question 
remains  as  to  the  measure  of  compensation 
to  be  allowed  him  for  bis  previous  services 
In  that  capacity.  By  the  terms  of  the  eon- 
tract  $2,000  were  to  be  paid  in  cash  "upon  the 
execution  of  the  transfers  and  agreements" 
called  for  by  his  proposal,  and  $200  per 
month  thereafter.  As  we  have  held  the  ac- 
ceptance of  his  proposal  by  the  board  of 
directors  of  the  company  to  be  sufllclent,  in 
connection  with  the  proposal,  to  constitute  a 
Talld  contract  of  employment  as  chemist,  we 
think  that  such  acceptance  should  In  equity 
be  regarded  as  the  "execution  of  the  agree- 
ment" referred  to  In  the  proposal  quoad  that 
employment,  and  that  the  $2,000  then  to  be 
paid  should  be  included  In  Dr.  Wilson's  claim. 
The  agreement  to  pay  him  so  large  a  cash 
sum  on  entering  the  employment  was  an  un- 
usual one,  but  be  testified,  without  contradic- 
tion, that  it  was  demanded  by  him  because 
he  was  required  to  abandon  his  practice  In 
order  to  devote  himself  exclusively  to  the 
service  of  the  company,  and  that  he  had  ex- 
plained that  matter  to  the  board  of  directors. 
He  appears  from  the  record  to  have  served 
the  company  as  chemist  for  the  11  months 
prior  to  the  receivership,  for  which  $2,200 
would  be  due  him  under  the  terms  of  the  con- 
tract We,  therefore,  think  that  Dr.  Wilson's 
claim  should  be  recognized  as  valid  to  the 
extent  of  $4,200  less  the  $585,  admitted  to 
have  been  paid  him  on  account  making  his 
actual  claim  amount  to  $3,615,  with  a  due 
proportion  of  Interest  Of  this  claim  $600 
should  be  allowed  In  full  as  salary  accruing 
within  three  months  anterior  to  the  appoint- 
ment of  the  receiver,  and  on  the  balance  of 
the  claim  he  should  be  allowed  a  dividend 
as  a  general  creditor  of  the  company. 

The  order  appealed  from  will  be  reversed, 
and  the  case  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion. 

Order  reversed  and  cause  remanded  for 
further  proceedings  In  accordance  vt'Itb  this 
opinion,  the  costs  of  the  appeal  to  be  paid 
out  of  the  fund  In  the  hands  of  the  receiver. 

(222  Pa.  271) 

SCHOCK  et  al.  v.  SOLAR  GASLIGHT  00. 
(Supreme  Court  of  Pennsylvania.  Oct  5,  1908.) 
1.  Evidence  (8  99*)— Relevancy. 

Evidence  .may  be  admissible  as  tending  to 
prove  a  particular  Cact,  which  yet,  by  itself,  U 
ntteiiy  iosufBcieot  for  the  purpose. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {123;    Dec.  Dig.  §  90.*] 


2.  FBAtTD    (S    52*)— BVIBENCB— ADMISSIBttTTT. 

The  test  by  which  the  relevancy  of  evidence 
to  establish  fraud  is  to  be  determined  is  not 
whether  it  would  be  sufficient,  in  itself,  to  war- 
rant an  Inference  of  fraud,  but  in  such  in9uiry 
a  wide  latitude  is  allowed,  the  true  limit  of 
which  is  a  fair  connection  with  the  transaction? 
involved. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  i  48;    Dec  Dig.  {  52.*] 

3.  ElJECTMENT   (8    106*)  — EviDENCK  — Srm- 

CIENCT. 

Evidence  on  an  issue  in  ejectment,  of  wheth- 
er a  certain,  person,  as  whose  property  the 
premises  in  dispute  were  sold  bv  his  assignee 
m  bankruptcy  to  plaintiff,  was  tne  real  owner, 
notwitbstandmg  the  legal  title  was  in  defend- 
ant's predecessor,  in  whose  name  title  was  al- 
leged to  have  been  taken  to  conceal  such  per- 
son's ownership  from  his  creditors,  held  suffi- 
cient to  warrant  an  hiference  <tf  fraud  and  to 
require  a  submission  of  that  issue  to  the  Jury. 

[Bd.  Note. — For  other  cases,  see  Ejectment. 
Cent  Dig.  {  307 ;   Dec.  Dig.  §  106.*] 

Appeal  from  Court  of  Common  Pleas,  Lan- 
caster County. 

Ejectment  by  H.  O.  Schock  and  others 
against  the  Solar  Gaslight  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

Argued  before  FBJLLv  BROWN,  POTTEIR, 
BLKIN,  and  STEWART,  JJ. 

W.  U.  Hensel  and  D.  McMullen,  for  ap- 
pellant Wm.  H.  Keller  and  John  A.  Coyle. 
for  appellees. 

STEWART,  J.  The  question  here  at  Issue 
was  whether  Samuel  Kurtz,  as  whose  prop- 
erty the  premises  In  dispute  were  sold  by  his 
assignee  in  bankruptcy  to  the  pialntllFs,  was 
at  the  time  of  such  sale  the  real  owner,  not- 
withstanding the  fact  that  the  legal  title 
was  in  the  defendant's  predecessor,  the  Tan- 
ners' Mutual  Fire  Insurance  Company.  The 
effort  on  the  part  of  the  plaintiffs  was  to 
show  that  In  the  original  acquisition  of  the 
several  properties  Kurtz  was  the  real  pur- 
chaser, and  that  title  was  taken  in  the  name 
of  the  Insurance  company  with  the  double 
purpose,  first,  to  secure  the  company  for  a 
loan  made  by  It  to  Kurtz  to  enable  him  to 
make  the  purchase,  and,  second,  to  conceal 
Kurtz's  ownership  from  his  existing  cred- 
itors; and  to  show,  further,  that  of  the  mon- 
ey loaned  to  Kurtz  by  the  company  all  had 
been  repaid,  except  the  sum  of  $2,044.61.  and 
that  Kurtz's  ownership  of  the  property  re- 
mained as  originally  acqtUred,  subject  only 
to  the  payment  of  this  balance  to  the  com- 
pany. All  the  assignments  of  error,  with  an 
exception  hereafter  to  be  noted,  relate  to 
rulings  of  the  court  in  admitting  certain  of- 
fers of  evidence  In  support  of  plalntlCTs  con- 
tention. These  do  not  require  separate  con- 
sideration, since  each  offer  was  to  the  same 
end,  all  were  alike  In  general  character,  and 
all  were  objected  to  on  the  same  ground — 
Immaterial!^  and  Irrelevancy.  It  may  be 
that  the  evidence  proposed  In  no  one  of  the 
offers  would  be  sufiiclent  In  Itself  to  war- 
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rant  a  legal  Inference  of  fraud,  but  tbls  is 
not  the  test  by  which  relevancy  of  evidence 
is  to  be  deteriained.  "Evidence  may  be  le- 
gally admissible  as  tending  to  prove  a  par- 
ticular fact,  -which  yet,  by  Itself,  is  utterly 
insufficient  for  the  purpose.  It  may  be  a 
link  In  the  chain,  but  it  cannot  malce  a  chain 
unless  other  links  are  added."  Express  Co. 
V.  Wile,  64  Pa.  201.  The  rule  as  here  stated 
finds  most  frequent  application  in  cases  where 
the  effort  is  to  establish  fraud.  This  is  be- 
cause fraud  always  attempts  concealment, 
and  is  ordinarily  discoverable  only  as  all 
the  circumstances  attending  the  transaction 
disclose  it.  In  such  Inquiry  a  wide  latitude 
is  allowed.  The  true  limit  of  such  latitude 
is  nowhere  better  defined  than  In  Ktnzer  v. 
Mitchell,  8  Pa.  64,  where  it  is  said:  "Facts 
or  circumstances  unconnected  with  the  fraud 
alleged,  and  which  could  operate  only  by 
means  of  raising  a  prejudice  against  the 
Individual,  ought  to  be  excluded;  but  fraud 
in  its  nature  eludes  the  light  and  walks  in 
ambushes  and  deceits.  It  is  therefore  that  a 
latitude,  to  the  extent  of  a  fair  connection 
with  the  transactions  involved,  on  the  part 
of  the  actor  or  actors  who  are  to  be  affected. 
Is  allowed.  Fraud  Is  never  presumed.  It 
must  be  proved.  But  it  is  often  most  effect- 
ively proved  by  a  chain  of  connected  facts 
and  circumstances."  The  connection  between 
the  several  offers  in  this  case,  and  the  par- 
ticular transaction  Involved,  Is  too  apparent 
to  call  for  discussion.  Each  was  an  offer  to 
show  something  in  the  conduct  of  the  parties 
to  be  affected,  in  the  course  of  their  business 
with  relation  to  the  matter  In  controversy, 
consistent  with  the  theory  advanced  by 
plaintiffs,  that  the  ownership  of  the  property 
was  in  Kurtz,  and  which  would  necessarily 
call  for  explanation  before  any  other  theory 
could  prevail.  Except  as  these  offers  tended 
to  establish  the  fraud  charged,  they  were 
absolutely  without  prejudice  to  any  one. 

The  remaining  assignments,  three  in  num- 
ber, are  directed  to  a  single  point — the  suf- 
ficiency of  the  evidence  to  support  the  ver- 
dict. Collectively  considered,  the  relevancy 
of  the  evidence  for  the  plaintiff  contained  in 
the  several  offers  becomes  all  the  more  ap- 
parent. The  connection  between  them  Is  at 
once  observable,  and  together  they  exhibit 
a  complete  history  of  the  transaction  out  of 
which  the  controversy  arises.  If  the  narra- 
tive thus  exhibited  be  accepted  as  true,  it  is 
so  strongly  persuasive  of  the  fact  sought  to 
be  established — that  the  insurance  company 
either  in  acquiring  legal  title  to  the  prem- 
ises, or  In  subsequently  asserting  such  title 
against  the  creditors  of  the  real  owner,  was, 
In  complicity  with  such  owner,  attempting  a 
fraud — that.  In  the  absence  of  countervailing 
evidence,  no  jury  would  be  justified  In  reach- 
ing a  different  conclusion.  It  would  be  use- 
less in  this  connection  to  discuss  the  entire 
evidence.  A  brief  reference  to  some  salient 
feature  wIU  suffice.  These  show  a  purchase 
by  Kurtz  In  his  own  name  at  a  public  sale  of 


two  of  the  properties  at  the  price  of  $2,590. 
By  written  article  he  personally  became 
bound  for  the  unpaid-  purchase  money,  and 
gave  as  his  surety  Bechtel,  who  at  the  time 
was  treasurer  of  the  Insurance  company.  A 
year  and  a  half  later  Kurtz  caused  the  deed 
for  the  properties  to  be  made  directly  to  the 
Insurance  company.  Not  only  do  the  records 
of  the  Insurance  company  show  no  authoriza- 
tion for  the  purchase  of  these  properties,  but 
the  company's  ledger  shows  that  after  the 
conveyance  to  the  company,  In  the  account 
with  Kurtz,  the  latter  was  Individually 
charged  with  the  entire  purchase  money, 
and  from  time  to  time  credited  with  Interest 
thereon.  The  company  never  was  In  actual 
possession  of  either  of  the  properties.  Kurtz 
managed  and  controlled  them  as  his  own, 
never  accounting  to  the  company  for  any 
rents  or  Income.  Nowhere  in  the  books  or 
records  of  the  company  is  there  anything 
which  can  be  construed  into  a  claim  of  own- 
ership by  the  company.  The  purchase  of 
the  other  property — the  Mt.  Joy  gas  plant — 
was  made  ostensibly  by  Bechtel,  and  the- 
deed  therefor  was  to  him  in  his  Individual 
capacity.  Here,  again,  the  books  of  the  com- 
pany show  no  authorization  of  the  purchase; 
nor,  for  that  matter,  do  they  show  anything 
that  reflects  light  upon  the  acquisition  of 
the  properties,  whether  by  payment  of  pur- 
chase money  or  anything  else.  It  is  from 
Bechtel's  testimony  alone  that  the  fact  Is  de- 
rived that  $733  of  the  purchase  money  in 
this  case  was  paid  out  of  funds  of  the  In- 
surance company.  His  check  for  this  amount, 
or  the  record  of  It,  was  produced  on  the  tri- 
al; but  for  this  sum  a  charge  Is  made  against 
Kurtz  on  the  company's  ledger,  together  with 
interest  from  the  date  of  Bechtel's  check.  Im- 
mediately upon  the  conveyance  of  the  proper- 
ty to  Bechtel  the  latter  gave  to  Kurtz  a  pow- 
er of  attorney  to  manage  the  property  "as 
fully,  largely,  and  amply  as  he  could  do  If  per- 
sonally present."  Kurtz  did  so  manage  It,  but 
made  no  return  of  Income  to  either  Bechtel 
or  the  Insurance  company.  In  1895  Bechtel, 
retiring  from  the  treasuryship,  conveyed 
the  property  to  the  Insurance  company.  If 
the  plaintiff's  case  presented  nothing  more 
than  the  facts  we  have  stated,  these  alone 
would  be  quite  sufficient  to  warrant  an  In- 
ference of  fraud,  and  a  submission  to  the 
Jury  would  have  been  unavoidable.  There 
was  more,  however,  and  in  a  large  measure; 
but  we  are  concerned  here  only  with  suffi- 
ciency of  the  evidence  to  carry  the  case  to 
the  jury.  Its  sufficiency  for  this  purpose 
abundantly  appeared  from  the  evidence  we 
have  referred  to.  The  case  was  very  careful- 
ly submitted  by  the  learned  judge  presiding. 
In  a  charge  which  brought  to  the  attention 
of  the  jury  every  explanatory  circumstance 
relied  upon  by  the  defendant  and  every  par- 
ticle of  evidence  which  could  avail  It  In  any 
way.  The  charge  was  so  entirely  fair  and 
Impartial,  and  so  free  from  error,  that  U 
stands  clear  of  all  complaint  her&    The  ver- 
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diet,  aa  we  read  tbe  evidence,  vindicates  Itp 
self  JoBt  as  certainly.  The  defendant  in 
the  action  derived  Its  title  to  the  property  In 
dispute  from  the  Tanners'  Mutual  Fire  In- 
surance Company.  Since  It  Is  not  pretended 
that  the  former  has  any  equities  other  than 
those  that  could  be  asserted  by  tbe  latter,  it 
(s  unnecessary  to  distinguish  them  further  In 
any  discussion  of  the  case. 

Tbe  assignments  of  error  are  overruled, 
and  the  judgment  is  affirmed. 

\m  Pa.  S76)  ■ 

In  re  MBTZGER'S  EHTATB. 

Appeal  of  SMITH. 

{Supreme  Court  of  PennBylvania.    Oct  5,  1908.) 

1.  WiLUB   (5  488*)  — Latent  AuBiontriBB  — 
Pabol  Evidence. 

A  latent  ambiguity  in  a  description  in  a 
will  may  be  explained  by  parol  testimony  to  the 
extent  necessary  to  remove  It. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S  1033;   Dec.  Dig.  i  488.*] 

2.  WiLi«  ({  561*)— Descbiption  of  Land  De- 
vised. 

Where  testator  owned  two  numbered  lots  of 
fixed  dimenfiiona,  and  in  devising  one  of  Uiem 
describes  it  by  nnmber,  and  further  states  that 
it  is  the  lot  now  occupied  by  my  nephew,  and 
the  land  attached  thereto,"  and  tnere  is  no  evi- 
dence to  show  that  another  lot  has  been  carved 
from  the  original  lot  or  that  tbe  nephew  was  in 
possession  of  less  than  the  original  lot,  the  de- 
scription includes  the  original  dimensions  of 
the  lot. 

[Ed.  Note.— For  other  cases,  see  Wills,  CeBL 
Dig.  §  1221 ;    Dec.  Dig.  I  561.*] 

3.  Judgment  ({  730*J— Res  Judicata. 

The  title  to  land  is  not  res  Judicata  under  a 
decree  of  the  orpbans'  court  determining  the 
ownership  of  rents  from  land  in  dispute. 

[Ed.  Note.— For  other  caKes,  see  Judgment, 
Cent  Dig.  8  12(M;    Dec.  Dig.  {  736.*] 

Appeal  from  Orphans'  Court,  Lancaster 
County. 

In  tbe  matter  of  tbe  estate  of  Charles  W. 
Metzgcr.  From  an  order  refusing  partition, 
Charles  F.  Smith  appeals.    Affirmed. 

Tbe  following  are  tbe  facts  as  found  by 
Smith,  P.  J.,  in  the  court  below: 

"Charles  F.  Smith  and  Levi  B.  Smith,  sons 
of  Louisa  Smith,  who  was  of  the  residuary 
devisees  and  who  died  before  Cliarles  W. 
Metzger,  tbe  testator,  have  petitioned  for  an 
inquest  In  partition  of  real  estate  of  which 
be  died  seised,  and  which  Is  described  in  tbe 
petition  as  follows:  'The  real  estate  devised 
as  aforesaid  consists  of  a  lot  of  land  situat- 
ed on  tbe  west  side  of  South  Christian 
street,  Lancaster  city,  county  aforesaid,  be- 
tween East  Vine  and  German  streets,  and 
contains  47  feet  along  said  South  Christian 
street,  extending  of  that  width  in  depth,  In 
a  westwardly  direction  60  feet,  more  or  less, 
to  certain  fence  lines,  upon  which  are  erect- 
ed a  two-story  brick  building,  used  as  a 
bakery,  with  frame  shed  attached  thereto, 
bounded  on  tbe  north  by  property  formerly 
belonging  to  tbe  Order  of  Odd  Fellows,  on 
the  east  by  said  South  Christian  street,  on 


the  south  by  property  Of  Charles  Bucklns, 
and  on  tbe  west  by  other  property  formerly 
belonging  to  tbe  estate  ot  Charles  W.  Metz- 
ger, deceased.' 

"The  petitioners  claim  title  tmder  tbe  fol- 
lowing paragraph  of  the  decedent's  will: 
'The  residue  and  remainder  of  my  estate, 
real,  personal,  and  mixed,  I  give,  devise,  and 
bequeatb  to  my  brother,  Ootlleb  F.  Metzgo:, 
my  sister  Mary  E.  Metzger,  my  sister  Caro- 
line Rogers,  my  sister  liOuisa  Smith,  and 
my  niece  Clara  Rogers  in  equal  shares  and 
parts,  If  they  are  living  at  tbe  time  of  tbe 
death  of  my  said'  wife,  and  if  any  of  them 
are  deceased  at  tbe  time  of  tbe  death  of  my 
wife,  then  to  tbe  issue  and  descendants  of 
such  as  are  deceased  leaving  issue:  and  in 
the  event  of  tbe  death  of  any  of  them  during 
my  lifetime,  or  the  lifetime  of  my  wife^ 
leaving  no  issue  or  descendants  living  at  the 
time  of  the  death  of  my  wife,  I  direct  tbe 
share  to  such  one  so  given  and  devised  shall 
be  divided'  among  tbe  surviving  legatees  and 
devisees,  and  tbe  issue  and  descendants  of 
such  as  are  deceased  leaving  issue  and  de- 
scendants living  at  the  time  aforesaid,  tbe 
issue  and  descendants  of  any  deceased  lega- 
tee or  devisee  shall  take  the  share  or  por- 
tion which  their  parent  or  ancestor  would 
have  taken  If  living  at  tbe  time  of  the  death 
of  my  wife.'  To  the  citation  an  answer  has 
been  filed  by  Clara  Rogers,  denying  any  ti- 
tle in  petitioners  and  averring  title  In  Mary 
B.  Metzger  and  herself  as  the  sole  and  spe- 
clflc  devisees  of  this  'lot  of  land'  under  tbe 
following  codicil  to  tbe  will:  'Codicil  to  my 
last  will  and  testament  above  written  and 
dated  April  14,  1897. — ^I  revoke  tbe  bequest 
of  one  thousand  dollars  to  my  sister  Mary  K. 
Metzger  as  tlierein  mentioned,  I  g^lve,  devise, 
and  bequeath  to  my  sister,  Mary  E.  Metzger, 
and  my  niece,  Clara  Rogers,  and  their  heirs, 
in  fee  tbe  dwelling  bouse  and  lot  of  land  No. 
13.5  South  Queen  street  and  now  occupied 
by  ray  nephew  John  Metzger,  and  the  land 
attached  thereto,  after  the  death  of  my  wife.' 
The  testator  devised  also  as  follows:  'I  give, 
devise,  and  bequeath  my  home,  being  my 
dwelling  house  and  lot  of  land  attached 
thereto,  No.  133  South  Queen  street,  Lancas- 
ter, Pa.,  to  my  sister  Mary  E  Metzger,  to- 
gether with  all  the  contents  thereof,  during 
her  lifetime,  as  a  home  for  herself  and  my 
niece  Clara  Rogers,  and  after  the  death  of 
my  sister  Mary,  If  my  niece  Clara  Rogers 
survives  both  my  wife  and  my  sister  Mary, 
I  give,  devise,  and  bequeatb  tbe  said  prem- 
ises to  her  and  her  heirs  absolutely.'  Nothing 
else  la  before  us.  Not  even  is  the  whole  will 
Incorporated  in  either  the  petition  or  tbe 
answer,  nor  Is  it  attached  to  either.  Refer- 
ence is  made  in  tbe  petition  to  tbe  place  of 
Its  record,  and  we  understand  it  is  to  be 
considered  as  of  the  petition. 

"The  cardinal  streets  of  tbe  city  of  Lan- 
caster, and  many  parallel  to  them,  are  near- 
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IjF  aligned  with  the  cardinal  points  of  tb6 
compaaa.  The  divisions  or  blocks  formed  by 
the  Intersecting  streets  are  practically  rec- 
tangular and  uniform  In  size.  The  lots  front- 
ing on  the  streets  are  distinguished  by  num- 
bers affixed  to  the  houses  erected  thereon. 
Theae  lota  originally  did,  and  generally  do, 
extend  to  alleys.  Their  depth  is  about  246 
feet  When  not  qualified,  a  reference  to  one 
of  these  lots  by  number  and  streets  conveys 
distinctly  the  information  that  it  is  a  lot 
fronting  on  that  street  and  extending  in 
depth  246  feet  to  an  alley.  All  of  this  is 
notorious  In  this  community.  South  Queen 
street  Is  one  of  the  four  cardinal  streets  of 
the  (dty  of  Lancaster.  In  saying  that  he  de- 
vises 'No.  133  South  Queen  street'  and  'No. 
X35  South  Queen  street,'  the  testator  in  clear, 
concise  language  expresses  an  intention  easily 
understood.  Be  as  certainly  says  that  be 
^vea  the  lots  fronting  on  South  Queen  street 
and  extending  In  depth  to  Christian  alley  as 
If  be  had  described  them  by  metes  and 
liounds.  If  he  tiad  said  nothing  more,  there 
would  have  been  no  chance  for  a  dispute. 
Having  thus  tersely  expressed  his  Intentions, 
be  then  made  the  very  common  mistake  of 
attempting  to  make  certainty  doubly  sure. 
*I  give  devise  and  bequeath  to  my  sister  Mary 
BL  Metzger  and  my  niece  Clara  Rogers  and 
their  heirs  in  fee  the  dwelling  house  and  lot 
of  land  Mo.  135  South  Queen  street,'  was  suf- 
ficient. But  he  added  the  words,  'and  now 
occupied  by  my  nephew  John  Metzger,  and 
the  land  attached  thereto.'  Two  descriptions 
at  the  same  property  were  unnecessary.  Es- 
ther would  have  answered.  Eliminate  the 
first — the  'No.  135  South  Queen  street' — and 
we  have  a  devise  to  his  sister,  Mary  £!.  Metz- 
ger, and  his  niece,  Clara  Rogers,  of  'the  dwell- 
ing house  and  lot  of  land  •  *  •  now  oc- 
cupied by  my  nephew  John  Metzger,  and  the 
land  attached  thereto.'  From  this  it  neces- 
sarily follows  that  the  testator  intended  to 
give  to  his  sister  and  niece  more  than  the  lot 
occupied  by  John  Metzger.  Be  adds  the  land 
attached  to  this  lot  It  is  a  legitimate  infer- 
ence that  John  Metzger  did  not  occupy  the 
whole  of  'No.  135  South  Queen  street,'  and 
the  conclusion  is  irresistible  that  the  testator 
devised  to  Mary  E.  Metzger  and  Clara  Rogers 
no  less  than  'No.  135  South  Queen  street' 
If  it  had  been  bis  intention  to  give  them  only 
*the  dwelling  house  and  lot  •  ♦  •  now 
occupied  by  my  nephew  John  Metzger,'  what 
was  his  purpose  in  adding  'and  the  land  at- 
tached thereto  r  It  was  to  give  the  land  at- 
tached to  the  John  Metzger  lot  with  the  John 
Metzger  lot  This  line  of  reasoning  will  also 
apply  to  the  devise  of  No.  133  South  Queen 
street 

"The  petitioners  asked  to  have  partitioned 
"sixty  feet  more  or  less'  of  the  rear  ends  of 
Na  133  South  Queen  street  and  No.  135  South 
Queen  street  This  is  admitted  and  such  is 
the  property  described  in  the  petition.  As 
this  .'lot  of  land'  has  been  devised  to  Mary 
El  Metzger  and  Clara  Rogers,  It  is  no  part 
T1A<-1 


of  the  residue  <tf  the  testator^  estate,  and 
therefore  the  petitioners  have  no  standing 
and  their  prayer  must  be  denied.  There  Is 
nothing  In  the  will  to  show  ttiat  the  testator 
did  not  Intend  to  specifically  devise  'No.  133 
South  Queen  street'  and  'No.  135  South  Queen 
street,'  and  there  is  nothing  in  It  to  raise  a 
doubt  as  to  his  intention.  With  the  petition 
and  answer  we  have  only  the  will  before  us." 
Argued  before  MITCBELL,  O.  J.,  and . 
FELIii,  BROWN,  MESTRBZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

B.  F.  Davis,  for  appellant  John  E.  Sny- 
der, for  appellee^ 

STEWART,  J.  The  question  here  was 
whether  a  piece  of  ground  with  respect  to 
which  partition  was  asked  in  the  orphans' 
court  had  passed  to  the  petitioners — here  the 
appellants — as  residuary  devisees  under  the 
will  of  Charles  W.  Metzger,  deceased;  or 
whether  It  is  included  within  the  testamen- 
tary description  of  two  adjoining  lots  which 
by  the  same  will  were  'specifically  devised  to 
the  appellee  and  another.  If  the  disputed 
ground  is  embraced  within  the  specific  de- 
vise, then  the  petitioners,  being  without  in- 
terest were  without  standing,  and  the  pro- 
ceedings in  partition  were  properly  dismiss- 
ed. Since  It  was  a  question  of  Identifying  the 
thing  specifically  devised,  the  case  was  one 
which  properly  called  for  parol  evidence  to 
enlighten  the  court  with  respect  to  matters  of 
which,  when  made  known  to  it,  it  would  take 
Judicial  cognizance  so  far  as  not  to  require 
special  proof  that  the  testator  did.  In  point 
of  fact,  dictate  his  will  with  reference  there- 
to. But  It  was  submitted  on  bill  and  answer 
without  a  particle  of  evidence  extrinsic  to  the 
will.  This  was  because  of  a  mistaken  view 
entertained  that,  since  there  was  no  ap- 
parent ambiguity  In  the  testamentary  descrip- 
tion of  the  ground  specifically  devised,  parol 
evidence  was  Inadmissible.  The  learned 
Judge  In  the  opinion  filed  gives  us  clearly  to 
understand  that  this  was  the  view  taken  by 
the  court;  and  the  fact  that  there  was  no 
evidence  offered  can  be  explained  only  on 
the  ground  that  counsel  were  of  the  same 
mind.  It  is  made  apparent,  not  by  anything 
in  the  record,  but  by  the  argument  made  be- 
fore us,  and  the  opinion  filed,  that  the  con- 
tentions of  the  petitioners  were  that  even 
conceding,  for  argument's  sake,  that  the  pri- 
mary meaning  of  the  words  employed  In  the 
Will  to  describe  the  ground  specifically  de- 
vised would  Include  the  disputed  ground, 
any  attempt  to  fit  the  description  In  the  will, 
according  to  such  primary  meaning,  to  the 
property  devised,  would  necessarily  encoun- 
ter a  want  of  correspondence  because  of 
changed  physical  conditions  existing  when 
the  win  became  operative.  In  other  words, 
their  contention  was  that  there  was  a  latent 
ambiguity  in  the  testamentary  description  of 
the  ground  devised.  A  latent  ambiguity  can 
only  be  developed  by  extrinsic  and  collateral 
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ctrcnmstancesi  and  It  Is  always  competent 
to  sbow  that  such  ambiguity  exists.  "But 
a  discrepancy  or  an  accordance  between  the 
wbole  or  particular  parts  of  the  description 
may  be  sbown  by  evidence  dehors  to  create 
or  to  destroy  an  ambiguity  which  is  said  to 
be  latent,  because  It  is  concealed  by  the  will, 
and  disclosed  but  by  extrinsic  circumstan- 
ces." Vemor  v.  Henry,  3  Watts,  383. 
"When  sndi  latent  ambiguity  has  once  been 
made  dehors  the  will,  then  the  way  is  open 
for  parol  testimony  to  whatever  extent  may 
be  necessary  to  remove  it."  Brownfleld  v. 
Brownfleld,  12  Pa.  136,  51  Am.  Dec.  590; 
Brendliuger  v.  Brendlinger,  26  Pa.  131. 
While  the  view  taken  by  the  court  with  re- 
spect to  this  matter  was  a  mistaken  one,  it 
Is  not  made  a  subject  of  exception,  and  is 
not  brought  to  us  for  review  by  any  assign- 
ment The  effect  of  it  was  to  limit  the  in- 
quiry to  the  terms  of  the  will  itself;  the 
court  having  nothing  else  before  it.  The 
learned  judge  of  the  orphans'  court  some- 
how, certainly  not  from  the  pleadings  in  the 
case  nor  yet  from  the  will,  but  with  the  sub- 
mission of  the  parties,  as  the  argument  shows, 
derived  the  fact  that  the  ground  in  dispute  is 
composed  of  the  rear  ends  of  two  adjoining 
lots  fronting  on  South  Queen  street  in  the  city 
of  Lancaster,  both  of  which — however  the  fact 
may  now  be— originally  extended  back  about 
245  feet  to  a  public  alley  in  the  rear.  But 
for  this  fact,  judicially  imported  into  the 
case,  disclosing  as  it  does  th6  location  of  the 
disputed  ground  with  reference  to  that  ad- 
mittedly within  the  specific  devise,  no  correct 
understanding  of  the  real  dispute  would 
have  been  possible.  For  all  that  appears  In 
the  pleadings  the  one  may  have  been  miles 
away  from  the  other,  as  was  the  case  In 
Brendlinger  v.  Brendlinger,  supra,  a  circum- 
stance which  there  proved  to  be  a  controlling 
consideration.  We  take  the  case  as  it  is 
thus  presented,  and  it  remains  only  to  be 
determined  from  the  will  Itself  whether  the 
disputed  ground  falls  within  or  without  the 
description  of  the  lots  demised  to  the  appel- 
lee and  her  co-tenant  The  lots  are  separately 
devised,  one  in  the  main  body  of  the  will  and 
one  In  the  codicil.  The  first  devise  Is  as  fol- 
lows: "I  give  devise  and  bequeath  my  home, 
being  my  dwelling  house,  and  lot  of  land  at- 
tached thereto,  to  my  sister,  Mary  E.  Metz- 
ger.  together  with  all  the  contents  thereof, 
during  her  lifetime,  as  a  home  for  herself  and 
my  niece,  Clara  Rogers,  and  after  the  death 
of  my  sister,  Mary,  if  my  niece,  Clara  Rogers, 
survive  both  my  wife  and  my  sister,  Mary, 
I  give,  devise  and  bequeath  the  said  premises 
to  her  and  her  heirs  absolutely  with  its  en- 
tire contents."  The  devise  in  the  codicil 
reads  thus:  "I  give,  devise  and  bequeath 
to  my  sister,  Mary  E.  Metzger,  and  my  niece, 
Clara  Rogers,  and  their  heirs  In  fee  the 
dwelling  house  and  lot  of  land  No.  135  South 
Queen  street  now  occupied  by  my  nephew, 
John  Metzger,  and  the  land  attached  thereto, 
after  the  death  of  my  wife."    With  respect 


to  the  first,  it  Is  only  necessary  to  remaric 
that  the  wUl  itself  furnishes  not  merely  an 
Intelligible  and  sufficient  description  whereby 
the  thing  devised  may  be  identified  with 
reasonable  certainty,  but  the  description  Is 
so  definite  that  without  some  extrinsic  evi- 
dence to  show  that  lot  No.  133,  when  the 
will  became  operative,  was  not  of  the  di- 
mensions it  had  been  when  the  testator  ac- 
quired It — as  that  another  lot  had  been  carv- 
ed  from  It  and  given  another  and  distinct 
designation  by  number  or  otherwise — It  to 
Impossible  to  fit  the  description  In  the  will 
upon  anything  else  than  the  entire  lot  as 
It  was  when  testator  acquired  it  The  de- 
scription of  the  lot  devised  in  the  codicil, 
while  It  is  by  number  as  In  the  case  of  the 
former  lot,  does  not  stop  with  such  designa- 
tion, but  Indicates  the  lot  as  the  lot  "now 
occupied  by  my  nephew,  John  Metzger,  and 
the  land  attached  thereto."  If  by  the  words 
"land  attached  thereto"  Is  meant  land  attach- 
ed to  the  original  lot  No.  135,  then  clearly 
the  reference  is  to  I&nd  not  involved  la  the 
present  controversy.  If  the  reference  Is  to 
a  part  of  lot  No.  135,  which  because  of  its 
appropriation  and  separate  uses  by  the  tes- 
tator In  his  lifetime,  was  not  when  the  will 
became  operative  in  the  occupancy  of  the 
nephew,  then  the  words  employed,  if  not 
strictly  necessary  to  an  inclusion  of  such 
part  of  the  lot  In  the  devise,  at  least  made 
the  Inclusion  more  definite  and  certain.  In 
the  one  case  they  are  of  no  significance  In 
the  present  contention.  In  the  other  the  only 
meaning  to  be  given  them  makes  against  ap- 
pellant's contention.  Again,  If  In  point  of 
fact  the  nephew,  John  Metzger,  was  not  in 
the  occupancy  of  the  entire  lot  No.  135  at 
the  date  of  the  will,  such  fact  'f  shown, 
would  be  entitled  to  consideration  in  any 
effort  to  fit  the  testamentary  description  to 
the  thing  devised.  But  here  again  we  are 
utterly  without  evidence  as  to  the  situation 
and  surroundings  at  that  time.  We  are  only 
permitted  to  know  that  the  will  tells  us,  viz., 
that  lot  No.  135,  occupied  by  the  nephew. 
John  Metzger,  was  devised  to  appellee  and 
her  co-tenant.  It  Is  a  well-settled  rule  that 
where  a  devise  contains  a  plain  and  certain 
description  of  the  thing  devised,  and  this 
is  followed  by  a  reference  to  occupancy  as  an 
added  description,  such  reference  is  to  be 
regarded  as  a  defective  description  it  it  in- 
dicates less  than  what  Is  embraced  in  the 
prior  plain  certain  description.  The  rule  is 
thus  stated  by  Mr.  Jarman  In  his  treatise  on 
Wills  (volume  2,  p.  390):  "Where  the  de- 
scription is  made  up  of  more  than  one  part 
and  one  part  is  true,  but  the  other  false,  If 
the  part  which  is  true  describes  the  subject 
with  sufficient  legal  certainty,  the  imtrue 
part  will  be  rejected."  We  are  permitted  to 
know  exactly  what  lot  No.  135  contained 
when  the  testator  acquired  It,  and  are  with- 
out anything,  either  in  the  will  or  extrinsic 
to  it,  to  show  that  It  was  ever  reduced  in 
size.     The  description  by  number  Is  plain 
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and  certain  as  a  testamentary  description. 
Gonflning  the  Inquiry  to  the  will  ttself,  and 
Interpreting  it  In  Its  own  light,  it  is  impos- 
sible to  reach  any  other  conclusion  than  that 
the  devise  to  the  appellee  and  her  co-tenant 
covered  lots  Nos.  133  and  135  in  their  origi- 
nal entirety,  extending  from  South  Queen 
street  to  the  public  alley  In  the  rear,  thus 
embracing  the  ground  in  controversy.  This 
di^;)ose8  of  the  only  two  questions  raised  by 
the  assignments  of  error. 

Upon  the  argument  it  was  strongly  urged 
upon  us  that  the  question  with  respect  to  the 
appellant's  ownership  of  the  ground  under 
the  devise  was  res  adjudlcata.  Indeed,  ap- 
pellant's main  reliance  was  on  this  position ; 
and  undue  confidence  In  its  sufficiency  may 
in  part  explain  the  failure  to  support  their 
contention  by  parol  evidence  which  was  with- 
ia.  their  reach.  But  unfortunately  for  appel- 
lant there  is  nothing  in  this  record,  whether 
pleadings,  evidence,  exception,  or  assign- 
ments, which  brings  to  our  attention  any  ad- 
Jodlcation  with  respect  to  the  subject  of 
this  controversy  other  than  that  appealed 
from.  In  the  argument  we  are  referred  to 
an  appeal  from  the  orphans'  court  of  Lancas- 
ter county  adjudicated  in  the  Superior  Court, 
in  the  case  of  Smith  v.  Metzger,  32  Pa.  Super. 
Ct  696,  which  it  is  claimed  Is  conclusive  of 
the  controversy.  While  the  question  of  res 
adjudlcata  is  not  properly  t)efore  us,  and 
while  the  case  referred  to  is  therefore  not 
for  present  consideration,  we  liave  so  far 
yielded  to  the  earnestness  with  which  appel- 
lant's contenti(Mi  is  pressed  as  to  give  the  case 
referred  to  full  consideration.  Unappealed 
from.  It  Is  conclusive  as  to  what  was  Involv- 
ed In  the  case;  but  that  was  nothing  more 
than  the  particular  fund  which  was  before 
an  andltor  for  distribution.  However  much 
the  question  of  title  may  have  been  con- 
sidered by  the  court  in  determining  the  own- 
ership of  the  fimd  for  distribution — rents 
from  the  disputed  ground — the  decision  set- 
tTed  nothing  as-to  the  title  Itself.  We  express 
DO  opinion  as  to  the  correctness  of  the  court's 
reasoning  and  conclusions  upon  the  question 
of  title  In  that  case.  All  we  decide  is  tliat 
there  Is  nothing  In  that  case  to  conclude  the 
appellee  in  this. 

The  order  of  the  court  Is  affirmed.  The 
appeal  is  dismissed  at  the  costs  of  the  ap- 
pellants. 


(222  Pa.  293) 

COMMONWEALTH  v.  OLAIRTON 
STEBL  CO. 

(Supreme    Court   of    Pennsylvania.      Oct.    12, 
1908.) 

Taxatior  a  228*)— Banks— Pbopebtt  Tax- 
able. 

Under  Act  July  15,  1807  (P.  I*  2»2)  J  1. 
exempting  a  bank  or  savings  institution  paying 
a  four-mill  tax  upon  the  actual  value  of  ail 
the  shares  of  its  stock  from  local  taxation,  and 
providing    that    it    shall    not    be    required    to 


make  any  report  to  the  local  assessor  or  county 
commiSBioners  of  its  personal  property  for  pur- 
poses of  taxation,  and  shall  not  be  requu^d 
to  pay  any  tax  thereon,  a  bank  or  savings  in- 
stitution is  exempt  not  only  from  local  taxa- 
tion, but  is  not  required  to  pay  any  tax  on  per- 
sonal property  owned  by  it. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  «  307;    Dec.  Dig.  $  228.»] 

Appeal  from  Court  of  Common  Pleas,  Dau- 
phin County. 

Action  by  the  Commonwealth  against  the 
Clairton  Steel  Company.     Judgment  for  d'- 
fendant,    and    the    Commonwealth    appeals. 
Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
PELL,  BROWN,  MBSTREZAT,  POTTESt, 
ELKIN,  and  STEWART,  JJ. 

Frederic  W.  Fleltz,  Deputy  Atty.  Gen.,  and 
M.  Hampton  Todd,  Atty.  Gen.,  for  the  Com- 
monwealth. M.  B.  Olmsted  and  A.  0.  Stamm, 
for  appellee. 

BROWN,  J.  The  Clairton  Steel  Company, 
In  its  report  to  the  Auditor  General  for  the 
year  1006,  reported  that  its  bonds,  to  the 
amount  of  $1,030,000,  were  held  by  state 
banks  and  savings  institutions  chartered  un- 
der the  laws  of  this  state,  which,  with  the 
exception  of  the  Bank  of  Charlerol,  the  hold- 
er of  |4,000  of  the  bonds,  had  paid  Into  the 
state  treasury  before  March  1, 1906^  the  four- ' 
mill  tax  upon  the  actual  value  of  all  the 
shares  of  their  stoclc.  In  accordance  with  the 
provisions  of  act  July  15,  1897  (P.  L.  292). 
The  narrow  question  on  this  appeal  is  the 
correctness  of  the  conclusion  of  the  court  be- 
low that  the  bonds  held  by  the  banks  and 
savings  institutions,  other  than  the  Bank  of 
Charlerol,  are  exempt  from  taxation  for  the 
year  1906.  If  they  are  not,  it  was  the  duty 
of  the  appellee,  through  Its  treasurer,  to  col- 
lect the  tax  due  the  commonwealth,  and,  up- 
on his  failure  to  do  so,  it  l>ecame  liable  for 
bis  default  Commonwealth  v.  Delaware  Di- 
vision Canal  Company,  123  Pa.  594,  16  Atl. 
584,  2  L.  R.  A.  798. 

It  is  not  necessary  in  disposing  of  this  ap- 
I>eal  to  review  the  several  acta  of  assembly 
relating  to  the  taxation  of  the  shares  of  the 
capital  stock  of  banks  and  savings  institu- 
tions, for  the  exemption  which  the  appellee 
claims,  If  It  exists, .must  be  found  In  the  act 
of  1807.  Prior  enactments  throw  no  light 
upon  the  question  and  are  of  no  assistance 
In  Interpreting  that  act  Following  People's 
Savings  Bank  v.  Monongahela  River  Consoli- 
dated Coal  &  Coke  Company,  29  Pa.  Super. 
Ct  153,  and  what  he  conceived  to  be  the 
plain  and  unambiguous  meaning  of  the  act, 
the  learned  Judge  below  held  the  bonds  to  be 
exempt  and  In  his  conclusion  we  concur. 

The  first  section  of  the  act  of  1897  pro- 
Tides:  "That  tn  case  any  bank  or  savings 
institution  having  capital  stock,  incorporated 
under  the  law  of  this  state  or  of  the  United 
States,  shall  collect,  annually,  from  the  share- 
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holders  thereof  said  tax  of  four  mills  on  the 
dollar  upon  the  actual  value  of  all  the  shares 
of  stock  of  said  bank  or  saTings  Institution 
according  to  the  rule  hereinbefore  stated  that 
have  been  subscribed  for  or  issued,  and  pa7 
the  same  Into  the  state  treasury  on  or  before 
the  first  day  of  March  In  each  year,  the 
shares  and  so  much  of  the  capital  and  profits 
of  such  bank  or  savings  Institution  as  shall 
not  be  invested  in  real  estate,  shall  be  exempt 
from  local  taxation  under  the  laws  of  this 
commonwealth."  If  the  Legislature  had  stop- 
ped he^e,  the  contention  of  the  commonwealth 
would  have  to  prevail,  for  we  so  held  in  pass- 
ing upon  Act  June  1,  1880  (P.  L.  420),  in 
which  there  is  a  similar  provision.  Wilkes- 
Barre  Deposit  &  Savings  Bank  t.  City  of 
WUkes-Barre,  148  Pa.  601,  24  Atl.  HI.  But 
in  the  same  section  the  words  Immediately 
following  are:  "And  such  bank  or  savings 
Institution  shall  not  be  required  to  make  any 
report  to  the  local  assessor  or  county  com- 
missioners of  its  personal  property  owned  by 
It  in  its  own  right  for  purposes  of  taxation, 
and  shall  not  be  required  to  pay  any  tax 
thereon."  These  words  were  not  needed  if 
relief  was  to  be  given  only  from  local  taxa- 
tion, for  that  had  already  been  given  by  what 
immediately  preceded.  They  were  therefore 
Intended  to  have  some  other  effect.  Their 
clear  meaning  Is  that  any  bank  or  savings 
institution  paying  a  four-mill  tax  upon  the 
actual  value  of  all  the  shares  of  its  stock 
that  have  been  subscribed  for  or  Issued  shall 
not  be  required  to  pay  any  tax  on  personal 
property  owned  by  it  in  Its  own  right,  and 
therefore  shall  not  be  required,  "for  the  pur- 
poses of  taxation,"  to  make  any  report  to  the 
local  assessor  or  county  commissioners.  That 
the  Legislature  intended  that  exemption  from 
all  further  taxation  should  follow  the  pay- 
ment of  the  four-mill  tax  is  made  clearer  still 
from  what  Immediately  follows  as  to  the 
exemption  upon  the  payment  of  the  ten  mills 
tax.  The  clause  as  to  this  Is :  "Except  how- 
ever that  any  bank  or  savings  Institution  In- 
corporated as  aforesaid,  in  lieu  of  the  method 
hereinbefore  set  out  for  ascertaining  the  ac- 
tual value  of  the  shares  of  capital  stock 
thereof,  may  elect  to  collect  annually  from 
the  stockholders  thereof  a  tax  of  ten  mills  on 
the  dollar  upon  the  par  value  of  all  shares 
of  said  bank  that  have  been  subscribed  for  or 
issued,  and  pay  the  same  into  the  state  treas- 
ury on  or  before  the  first  day  of  March  in 
each  year;  and  the  shares  of  such  bank  or 
savings  Institution,  and  so  much  of  the  capi- 
tal and  profits  of  such  bank  or  savings  insti- 
tution, as  shall  not  be  invested  in  real  estate 
shall  be  exempted  from  local  taxation  under 
the  laws  of  this  commonwealth."  Here  Is 
not  only  a  distinct  limitation  of  the  exemp- 
tion to  local  taxation  when  the  ten-mill  tax 
Is  paid,  but  an  expression  of  the  legislative 
intent  that  the  effect  of  the  two  payments 
shall  not  be  the  same.    The  payment  of  the 


tax  within  the  statutory  period  upon  the 
actual  value  of  the  shares  of  the  capital  stock 
of  the  bank  or  savings  Institution  Is  exemp- 
tion of  its  personal  property  owned  in  Its 
own  right  from  any  tax ;  the  payment  of  the 
ten-mill  tax  is  exemption  from  local  taxation, 
of  so  much  of  the  capital  and  profits  of  the 
bank  or  savings  Institution  as  shall  not  be  In- 
vested In  real  estate. 

The  bonds  of  the  appellee  held  by  the  bank 
of  Charleroi  which  paid  the  ten-mill  tax  are 
not  exempt,  and  the  appellee  concedes  its 
liability  as  to  them. 

Judgment  affirmed. 


(222  Pa.  299) 
COMMONWEALTH  y.  PALMER. 

(Supreme    Court   of    PennsylTania.      Oct    12, 
1908.) 

1.  HomciDE  (}  3*)— Pbesumptionb  asd  Bub- 
den  OF  Proof— Illegal  Homicide. 

Where  an  intentional  killing  with  a  deadly 
weapon  has  been  established,  an  illegal  homi- 
cide 18  presumed. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  6 ;    Dec.  Dig,  {  3.*] 

2.  HoMiciDK  (!  244*)  —  Self-Defknsk  —  Evi- 
dence. 

Self-defense  must  be  made  out  by  a  fair 
preponderance  of  evidence,  where  an  intentional 
killing  with  a  deadly  weapon  has  been  estab- 
lished. 

[Ed.  Note. — For  other  cases,  see  Homicide. 
Cent  Dig.  f  509;  Dec.  Dig.  §  244.*] 

3.  Cbiuinai.  Law  «  561*)— Evidence— Rea- 
sonable Doubt— Self-defense. 

To  reasonably  doubt  that  life  was  taken  In 
self-defense  is  not  to  be  satisfied  that  it  was  so 
taken ;  and,  where  this  affirmative  defense  is 
left  in  doubt  it  has  not  been  established  at  all 
as  a  basis  of  acquittal. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  661.*] 

4.  Cbimiwal  Law  (|  814*)— Trial- Instruc- 
tions —  Mattebs  Not  Supported  by  Evi- 
dence. 

A  j)oint  Is  properly  declined  and  not  read 
to  the  jury,  where  there  is  nothing  in  the  case 
justifying  its  presentation. 

[Ed.  Note.— For  other  casesy  see  Criminal 
Law,  Cent.  Dig.  {  1979 ;   Dec.  Dig.  {  814.*] 

Appeal  from  Court  of  Oyer  and  Terminer, 
Berks  County. 

Frank  Palmer  was  convicted  of  murder  in 
the  first  degree,  and  he  appeals.    Affirmed. 

Argued  before  MITCHELL;  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Robert  Grey  Bushong  and  D.  N.  Scbaeffer, 

for  appellant 

BROWN,  J.  The  victim  of  this  homicide 
was  a  woman  with  whom  the  prisoner  had 
lived  in  illicit  relations.  He  admitted  the 
killing,  but  attempted  to  justify  it  as  an  act 
of  self-defense.  His  story  on  the  trial  was 
that  they  had  quarreled  a  number  of  times ; 
that  on  the  evening  of  the  killing  they  went 
to  a  lonely  spot  in  the  city  of  Reading,  where 
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they  again  quarrded ;  that  she  there  drew  a 
revolver  upon  blm,  which  he  took  from  her 
and  threw  away;  that  she  then  grabbed 
him,  and  struck  blm  with  some  object;  that 
before  he  started  with  her  to  the  place  of  the 
UlUng,  he  had  put  a  razor  In  his  pocket  for 
his  protection,  thinking  she  would  attempt  to 
do  blm  bodily  harm,  and  that  when  she  grab- 
bed blm  a  second  time,  believing  his  life  was 
In  danger,  he  threw  his  arm  around  her  neck 
and,  holding  her  head  back,  cut  her  throat; 
that  without  releasing  him  she  sank  down, 
and  be  then,  sitting  upon  her  stomach,  cut 
ber  throat  a  second  time.  The  uncontradict- 
ed evidence  was  that  there  were  five  cnts 
upon  ber  body. 

On  this,  appeal,  two  errors  are  alleged  to 
bare  been  committed  by  the  court  below,  the 
first  In  the  following  Instruction  to  the  Jury : 
"Ae  to  whether  a  reasonable  doubt  shall  es- 
tablish the  existence  of.  a  plea  of.  self-de- 
fense, the  law  Is  this:  If  there  be  a  reason- 
able doubt  that  any  offense  has  been  com- 
mitted by  the  prisoner,  it  operates  to  acquit, 
but  If  the  evidence  clearly  establishes  the 
killing  by  the  prisoner  purposely,  with  a 
deadly  weapon,  an  llle^l  homicide  of  some 
kind  is  established,  and  the  burden  then 
falls  upon  the  prisoner,  and  not  the  common- 
wealth, to  show  that  it  was  excusable  as  an 
act  of  self-defense.  If,  then,  his  evidence 
leaves  his  extenuation  In  doubt,  be  cannot 
be  acquitted  of  all  crime,  but  must  be  con- 
victed of  hpmiclde  in  some  of  Its  grades  of 
manslaughter  at  least."  These  are  the  exact 
words  of  Agnew,  J.,  In  his  charge  to  the  jury 
when  specially  presiding  In  Com.  v.  Drum, 
68  Pa.  9.  That  charge  was  accepted  at  the 
time  by  bis  associates  in  this  court  as  a  clear 
and  correct  exposition  of  the  law  of  homi- 
cide, and  as  a  precedent  and  guide  In  the 
trial  of  such  cases.  We  have  since  frequent- 
ly approved  It,  the  present  Chief  Justice 
very  recently  saying  of  It:  "Its  substantial 
accuracy  has  never  been  challenged."  Com. 
T.  Paese,  220  Pa.  871,  69  Atl.  891.  When  the 
commonwealth  clearly  establishes  an  Inten- 
tional killing  by  the  use  of  a  deadly  weapon, 
an  Illegal  homicide  is  presumed.  If  the  de- 
fense be  Insanity,  the  burden  of  sustaining  It 
Is  upon  those  having  charge  of  the  defense, 
for  the  accused  Is  presumed  to  be  sane,  and 
bis  Insanity  must  be  established  by  a  fair 
preponderance  of  the  testimony.  Ortweln  v. 
Com.,  76  Pa.  414,  18  Am.  Rep.  420;  Meyers 
V.  Com.,  83  Pa.  181 ;  Ooyle  v.  Com.,  100  Pa. 
673,  45  Am.  Rep.  397;  Com.  v.  Bamer,  199 
Pa.  335,  49  Atl.  60.  And  so  of  self-defense, 
for  there  Is  no  presumption,  in  the  face  of 
clear  evidence  of  Intentional  killing  with  a 
deadly  weapon,  that  life  was  taken  that  life 
might  be  spared.  The  presumption  Is  other- 
wise lU'  the  absence  of  anything  developed  to 
the  contrary  In  the  commonwealth's  presenta- 
tion of  its  case,  and  when  the  attempt  is 
made  to  rebut  that  presumption  by  the  af- 


firmative plea  of  self-defense,  It  must  be 
made  out  by  a  fair  preponderance  of  evi- 
dence. The  guilt  of  the  accused  must  be  es- 
tablished In  the  first  Instance  beyond  a  reason- 
able doubt;  and,  when  so  established,  he  is 
not  to  be  acquitted  because  the  Jury,  after 
hearing  blm  or  bis  witnesses,  may  be  In 
doubt  whether  he  acted  In  self-defense.  In 
making  that  defense  he  admits  his  Intention- 
al killing  of  another — a  crime  under  divine 
and  human  law,  unless  It  appear  In  the  proof 
of  the  killing  that  It  was  excusable — and  the 
burden  is  righteously  upon  him  to  show  that 
It  could  not  be  avoided.  "We  may  take  It 
for  a  general  rule  that  all  homicide  Is  ma- 
licious, and  of  course  amounts '  to  murder, 
unless  where  Justified  by  the  command  or 
permission  of  the  law,  excused  on  the  ac- 
count of  accident  or  self-preservation,  or  al- 
leviated into  manslaughter  by  being  either 
the  involuntary  consequence  of  some  act  not 
strictly  lawful,  or  (If  voluntary)  occasioned 
by  some  sudden  and  sufficiently  violent,  prov- 
ocation. And  all  these  circumstances  of 
justification,  excuse,  or  alleviation  It  is  In- 
cumbent upon  the  prisoner  to  make  out  to 
the  satisfaction  of  the  court  and  jury,  the 
latter  of  whom  are  to  decide  whether  the  cir- 
cumstances alleged  are  proved  to  have  ac- 
tually existed;  the  former  how  far  they  ex- 
tend to  take  away  ot  mitigate  guilt.  For  an 
homicide  is  presumed  to  be  malicious  until 
the  contrary  appearetb  upon  evidence."  4 
Blackstone's  Commentaries,  201.  The  bur- 
den of  proving  self-defense  Is  not  placed 
heavily  upon  one  accused  of  taking  life. 
Sacred  as  is  human  life,  he  is  not  bound  to 
show  beyond  all  doubt  that  be  was  com- 
pelled to  take  It,  but  Is  humanely  permitted 
to  satisfy  the  Jury  by  a  fair  preponderance 
of  the  testimony  that  he  killed  under  circum- 
stances justifying  his  belief  that  bis  own  life 
could  not  otherwise  have  been  saved.  To 
doubt,  however,  even  to  reasonably  dottbt, 
that  life  was  taken  in  self-defense  is  not  to 
be  satisfied  that  it  was  so  taken,  and  when 
this  aflfirmative  defense  Is  left  in  doubt.  It 
has  not  been  established  at  all  as  a  basis  for 
acquittal. 

There  was  nothing  In  the  case  justifying 
the  presentation  of  the  prisoner's  sixth  point, 
and  it  was  therefore  properly  declined  and 
not  read  to  the  Jury. 

Both  assignments  of  error  are  overruled, 
the  judgment  is  affirmed,  and  the  record  re- 
mitted for  the  purpose  of  execution. 

(222Pa.  28S) 

BLAND  V.  TIPTON  WATER  CO.  et  al. 

(Supreme    Court    of    Pennsylvania.      Oct    12, 
1908.) 

1.  Waters  and  Wateb  Cocbses  (S  188*) — 
Powers  of  Water  Coufanics — Who  Mat 
Sue. 

A  water  company  had  the  .right  to  supply 
water  to  the  public  within  the  limits  of^  a 
designated  township,  and  a  riparian  owner  on 
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the  stream  from  whicb  the  supply  was  taken 
brought  a  bill,  under  Act  June  19,  1871  (P. 
L.  1360),  to  restrain  the  company  from  de- 
livering water  to  a  railroad  company  within 
the  limits  of  the  township,  which  company, 
after  receiving  the  water,  carried  it  in  its  own 
pipes  beyond  the  limits  of  the  town.  Held, 
that  the  bill  would  not  lie ;  it  not  being  brought 
to  inquire  into  the  rights  conferred  by  the  char- 
ter, out  into  defendant's  conduct  under  the 
same. 

[EM.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  §  188.*] 

2.  Waters  and   Wateb  Coubses  (§  188*)— 
Who  Mat  Question  Acts. 

Where  a  water  company  is  supplying  water 
in  excess  of  the  rights  ^iveu  by  its  franchise, 
the  remedy  is  a  proceeding  at  the  instance  of 
the  commonwealth. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  §  188.*] 

3.  Eminent  Domain  (§  274*)— Compensation 
—Remedies  of  Owners— Injunction. 

Where  a  riparian  owner  sued  to  enjoin  de- 
fendant water  company  from  improperly  using 
the  waters  of  a  stream,  and  no  bond  had  been 
approved  securing  to  plaintiff  payment  of  his 
damages,  and  no  effort  made  to  determine  the 
compensation  to  be  allowed  him  for  taking  the 
water,  a  restraining  writ  was  properly  issued 
and  should  have  been  continued  until  the  wa- 
ter company  secured  to  plaintiff  the  payment  of 
his  damages  in  the  mode  prescribed  by  Act  April 
29,  1874,  §  41  (P.  L.  104). 

[Ed.  Note.— For  other  caSes,  see  Eminent  Do- 
main, Cent  Dig.  i  768;   Dec.  Dig.  i  274.»] 

4.  Eminent  Domain  (J  170*)— Pboceedinos— 

INABILITT  TO  AGBEE  WITH  OWNEB. 

Where  a  bond  to  secure  a  riparian  owner 
for  waters  taken  by  defendant  from  a  stream 
has  been  filed  and  approved  by  the  court,  the 
approval  of  the  bond  is  an  adjudication  that  an 
attempt  had  been  previously  made  by  the  com- 
pany to  settle  with  the  landowner,  which  is  a 
condition  precedent  to  filing  a  bond. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main,  Dec.   Dig.  !   170.*] 

Appeal  from  Court  of  Common  Pleas,  Blair 
County. 

BUI  by  Fred  Bland  against  the  Tlpt(Hi  Wa- 
ter Company  and  others.  From  a  decree  dis- 
missing the  bill,  plaintiff  appeals.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  POTTER,  and  STEWART, 
JJ. 

A.  V.  Barker  and  W.  I.  Woodcock,  for  ap- 
pellant John  G.  Johnson  and  Neff,  Riley  & 
Hicks,  for  appellee  Pennsylvania  Railroad 
Company.  O.  11.  Hewitt  and  H.  B.  Gill,  for 
appellee  Tipton  Water  Company. 

BROWN,  J.  This  bill,  which  was  filed  un- 
der Act  June  19,  1871  (P.  L.  1360),  was  prop- 
erly dismissed  by  the  court  below.  It  was 
not  necessary  to  determine  what  rights  had 
been  acquired  by  the  Tipton  Water  Company 
from  the  Merivale  Water  Supply  Company, 
or  to  discuss  those  possessed  by  the  Pennsyl- 
Tanla  Railroad  Company  under  the  acts  of 
April  15,  1859  (P.  L.  679),  and  April  22,  1905 
(P.  L.  264).  The  limit  of  the  court's  inquiry 
In  this  proceeding  was  to  ascertain  whether 
the  Tipton  Water  Company,  the  real  defend- 
ant, did,  in  fact,  possess  the  right  or  fran- 


chise to  do  the  act  through  which  the  appel- 
lant alleges  injuries  resulted,  and  will  result, 
to  his  private  rights,  and,  in  view  of  the  un- 
doubted franchise  conferred  upon  it  by  Its 
charter  and  the  undisputed  facts  In  the  case, 
the  learned  chancellor  ought  not  to  have  rest- 
ed with  the  mere  statement  that  there  was 
some  force  In  the  contention  that  the  plaintllf 
had  no  standing  to  complain  under  the  act  of 
1871,  but  should  have  so  distinctly  ruled. 

The  Tipton  Water  Company  was  Incorpor- 
ated under  act  April  29,  1874  (P.  L.  73),  and 
its  supplements,  for  the  purpose,  according 
to  its  charter,  "of  supplying  water  to  the 
public  in  Antls  township,  Blair  county, 
Pennsylvania,  and  to  such  persons,  partner- 
ships and  corporations  residing  .or  located 
therein  as  may  desire  the  same."  It  was  In- 
corporated February  11,  1903,  and,  by  due 
and  appropriate  action,  on  November  21, 
1904,  appropriated  perpetually  the  entire  flow 
of  the  waters  of  Tipton  run.  The  appellant 
is  the  owner  in  fee  of  a  farm  through  which 
this  run  flows  for  a  distance  of  600  feet, 
emptying  into  the  Juniata  river,  on  which 
his  lands  also  abut  and  border.  He  does  not 
assail  the  water  company's  charter  nor  ques- 
tion Its  right  to  appropriate  the  waters  of 
Tipton  run  for  the  purpose  of  supplying  the 
same  to  the  public  In  Antis  township,  but  he 
would  have  it  enjoined  from  taking  the  wa- 
ters of  the  run,  because,  after  it  takes  and 
conveys  them  into  Antls  township,  it  there 
metes  out,  sells,  and  delivers  to  the  Pennsyl- 
vania Railroad  Company,  as  one  of  its  cus- 
tomers, large  quantities  of  the  same,  which 
that  company  conveys  out  of  the  township  for 
the  supply  of  Its  engines,  stations,  and  shops. 
After  its  appropriation  of  the  waters  of  Tlp- 
tln  run,  the  Tipton  Water  Company  laid  a 
line  of  pipe  leading  from  Its  impounding  dam 
to  the  line  of  the  right  of  way  of  the  Pennsyl- 
vania Railroad  Company  at  Tipton  station, 
also  in  said  township.  Prior  to  the  laying 
of  this  pipe,  the  Pennsylvania  Railroad  Com- 
pany had  laid  and  owned,  on  or  near  Its  right 
of  way,  running  westwardly  from  Tipton  sta- 
tion, a  line  of  pipe  through  which  it  took 
water  from  Tipton  run  by  pumping  the  same 
from  a  mllldam.  When  the  pipe  laid  by  the 
Tipton  Water  Company  was  completed,  it 
was  connected  with  the  said  line  of  pipe  own- 
ed by  the  Pennsylvania  Railroad  Company, 
and  some  of  the  water  taken  from  Tlptoa 
run  by  the  water  company  is  conveyed  by 
pressure  from  the  reservoir  of  the  water 
company  through  the  line  of  pipe  owned  by 
the  Pennsylvania  Railroad  Company,  west- 
wardly, outside  of  the  township  of  Antls,  to 
the  railroad  company's  shops,  in  the  town- 
ship of  Logan.  On  the  line  of  the  water 
company's  pipe  there  is  a  meter  by  which  it 
measures  the  water  which  It  furnishes  to  the 
Pennsylvania  Railroad  Company.  The  water 
is  all  furnished  within  the  township  of  Antis 
and  amounts  to  1,500,000  gallons  dally.    The 
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water  company  has  no  control  over  the  dis- 
position made  by  the  Pennsylvania  Railroad 
Company  of  the  water  beyond  the  point  of 
delivery  and  owns  no  pipe  or  other  means  of 
deliTering  water  beyond  the  termination  of 
its  line  at  Tipton  station.  The  railroad  com- 
pany has  established  a  water  station  at  Tip- 
ton, where,  on  an  average,  50  engines  per  day 
take  water  for  steam  purposes.  The  capacity 
of  each  engine's  tank  is  7,000  gallons,  and  the 
number  of  gallons  thus  taken  dally  Is  ap- 
proximately 350,000.  In  addition  to  the  pipe 
which  the  water  company  has  laid  and  which 
connects  with  the  pipe  of  the  Pennsylvania 
Railroad  Company  running  westwardly,  it 
has  laid  another  line  of  pipe  leading  from 
its  dam  or  reservoir  to  the  right  of  way  Of 
the  railroad  company  at  Tipton  station,  and 
that  company  has  la'Id  and  owns  a  line  of 
pipe  on  Its  right  of  way  leading  eastwardly, 
which  has  not  yet  been  connected  with  the 
pipe  of  the  water  company,  but  it  is  the  in- 
tention to  connect  these  pipes,  that  additional 
waters,  to  be  delivered  by  the  Tipton  Water 
Company  to  the  railroad  company,  may  be 
conveyed  through  said  pipe  of  the  railroad 
company  eastwardly  out  of  the  township  for 
the  raUroad  company's  use.  A  finding  of 
fact,  unchallenged  by  any  of  the  28  assign- 
ments of  error,  la  that  there  is  no  agreement 
between  the  Tipton  Water  Company  and  the 
Pennsylvania  Railroad  Company  relative  to 
the  use  or  disposition  of  the  water  or  the 
place  to  which  it  Is  to  be  transported  by  the 
railroad  company;  the  water  company  mere- 
ly selling  the  water  to  the  railroad  company 
and  delivering  it  at  Tipton  station.  In  the 
township  of  Antis.  The  findings  of  fact  are 
numerous  and  somewhat  confused,  but  the 
foregoing  Is  an  epitome  of  them,  from  which, 
without  regard  to  the  rights  acquired  by  the 
water  company  from  the  Merivale  Water  Sup- 
ply Company,  or  those  alleged  to  be  possessed 
by  the  Pennsylvania  Railroad  Company  un- 
der the  acts  of  1839  and  1905,  is  to  be  deter- 
mined the  only  question  which  the  appel- 
lant can  raise  by  his  bill. 

The  right  of  the  Tipton  Water  Company  to 
take  the  waters  of  Tipton  run  for  the  purpose 
of  supplying  water  to  the  public  In  AntIs 
township  Is  not  questioned,  and  it  was  In  the 
exercise  of  this  right  or  franchise  that  the 
waters  of  the  run  were  taken,  resulting  in 
what.  In  this  proceeding,  may  be  conceded  to 
be  an  Injury  to  the  private  rights  of  the  oom- 
Idainant  as  a  riparian  owner.  His  complaint 
to  not  that  the  water  company,  after  taking 
the  water,  refuses  to  supply  It  to  any  Indi- 
vidual, partnership,  or  corporation  within 
the  township  of  AntIs,  the  territory  covered 
by  its  charter,  but  Is  that  it  there  furnishes 
large  quantities  to  the  Pennsylvania  Rail- 
road Company,  which  that  company,  after 
the  supply  and  delivery  of  the  same  to  It  In 
that  township,  takes  elsewhere  for  Its  corpor- 
ate purposes.  This  is  not  what  Injures  him. 
The  Injury  done  to  him  is  the  taking  of  the 
waters  of  the  ran,  but  they  are  taken  In  the 


exercise  of  a  clear  right  or  franchise  to  take 
them  for  the  purpose  of  supplying  water  to 
the  public  ta  Antls  township.  In  daily  fur- 
nishing to  the  engines  of  the  railroad  com- 
pany 350,000  gallons  of  water  in  that  town- 
ship, the  water  company  is  not  exercising  a 
mere  right,  but  performing  a  duty,  for  the 
railroad  company,  in  the  operation  of  Its 
road  In  said  township,  is  to  be  regarded  as  a 
part  of  the  public  therein,  within  the  pur- 
view of  the  act  of  1874.  How  much  of  this 
water  Is  actually  converted  Into  steam  with- 
in the  township  Is  no  more  a  question  In 
this  proceeding  than  would  be  the  quantity  of 
water  remaining  in  stage  horses,  watered  by 
the  company  in  the  township,  after  they  had 
passed  beyond  its  borders ;  and  so,  upon  prin- 
ciple, this  Is  equally  true  of  the  remaining 
1,150,000  gallons  measured,  sold,  and  deliv- 
ered to  the  Pennsylvania  Railroad  Company 
within  the  said  township.  The  appellant's 
right  to  complain  is  concededly  limited  to 
a  complaint  that  the  water  company,  In  tak- 
ing the  waters  from  the  run  to  the  Injury  of 
his  private  rights,  is  exercising  a  right  or 
franchise  which  In  fact  it  docs  not  possess; 
but,  as  it  has  such  undoubted  right  or  fran- 
chise for  the  purpose  of  supplying  water  to 
the  public  In  Antis  township,  it  Is  none  of  hla 
concern  what  Its  customers  do  with  the  wa- 
ter after  it  there  delivers  the  same  to  them. 
Its  right,  under  clause  2  of  section  34  of  the 
act  of  1874,  is  to  supply  water  to  those  ask- 
ing for  the  same  where  it  Is  located,  and,  if 
it  be  misbehaving  Itself  In  the  exercise  of 
that  right.  It  Is  for  the  commonwealth  alone 
to  correct  It  Failure  to  distinguish  between 
an  attempt  to  exercise  a  right  or  franchise 
which  a  corporation  does  not.  In  fact,  possess, 
to  the  Injury  of  the  private  rights  of  the 
complainant,  and  its  mere  misbehavior  In  the 
exercise  of  an  undoubted  right  or  franchise, 
are  responsible  for  this  fruitless  litigation. 
The  Inquiry  which  the  appellant  would  have 
had  the  court  make  under  his  bill  was,  not 
Into  the  rights  conferred  by  the  charter  of 
the  water  company,  but  into  its  conduct  un- 
der the  same.  This  can  be  done  only  at  the 
Instance  of  the  commonwealth.  Windsor  Glass 
Co.  V.  Carnegie  Co.,  204  Pa.  459,  S4  Atl.  329. 
It  is  urged  that  this  case  is  Identical  with 
Bly  V.  White  Deer  Mountain  Water  Company 
et  al.,  107  Pa.  80,  46  Atl.  929.  This  results 
from  a  misapprehension  of  what  was  decid- 
ed In  that  case,  for  what  was  there  enjoined 
would  not  be  permitted  here.  Ely's  com- 
plaint was  that  the  White  Deer  Mountain 
Water  Company,  or  the  White  Deer  Creek 
Water  Supply  Company,  or  both  of  them, 
were  proceeding  to  build  a  dam  or  reservoir 
across  the  White  Deer  creek,  and  were  dig- 
ging ditches  and  trenches  and  laying  mains 
and  pipes  from  the  said  reservoir  into  mu- 
nicipalities, boroughs,  and  townships  other 
than  White  Deer  and  Kelly  townships,'  for 
the  purpose  of  supplying  water  to  such  mu- 
nicipalities, boroughs,  and  townships.  Nei- 
ther company  had  tlie  right  or  franchise  to 
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supply  water  in  the  territories  into  which 
the  pipes  were  being  laid,  and  the  prayers 
of  the  bin  were  for  an  Injunction  to  re- 
strain each  of  them  from  taking  any  of  the 
waters  of  White  Deer  creek  for  the  purpose 
of  supplying  the  same  to  the  public  In  any 
municipality,  borough,  or  township  other 
than  the  townships  of  White  Deer  or  Kelly. 
The  injunction  as  to  the  White  Deer  Creek 
Water  Supply  Company  ought  manifestly  to 
have  been  continued,  for  reasons  appearing 
in  the  opinion,  and  as  to  the  water  company 
we  said,  through  our  Brother  MESTREZAT: 
"The  only  questions,  therefore,  for  consid- 
eration here  are:  (1)  The  right  of  the  White 
Deer  Mountain  Water  Company  to  appro- 
priate the  waters  of  White  Deer  creek  for 
the  purpose  of  supplying  the  same  to  the 
public  in  any  municipality,  borough,  or  town- 
ship other  than  White  Deer  township,  in 
Union  county;  and  (2)  the  right  of  the 
plaintiff  to  have  that  question  determined 
by  a  court  of  equity  in  a  proceeding  under 
the  provisions  of  the  act  of  June  19,  1871." 
What  was  enjoined  was  the  taking  of  the 
waters  of  the  creek  for  the  purpose  of  di- 
rectly supplying  the  same  to  the  public  In 
townships  and  municipalities  other  than  the 
one  in  which  the  water  company  was  au- 
thorized to  supply  the  same.  In  the  present 
case  no  pipe  of  the  water  company  runs  out- 
side of  Antis  township,  and  it  is  not  under- 
taking to  deliver  water  to  any  one,  much 
less  to  the  public,  at  any  point  beyond  the 
limits  of  that  township.  The  supply  and  de- 
livery of  which  the  appellant  complains  are 
within  the  township,  and  to  a  single  custo- 
mer of  the  water  company.  If  the  pipe  of 
this  customer  connecting  with  that  of  the 
water  company  should  not  extend  beyond  the 
lines  of  Antis  township,  It  would  hardly  be 
pretended  that  the  supply  of  the  water  would 
not-  be  entirely  lawful,  and  we  can  recognize 
no  difference  because,  after  the  supply  and 
delivery  of  the  water  to  the  railroad  com- 
pany are  complete  within  the  township,  that 
company,  under  no  arrangement  between  it 
and  the  water  company,  carries  the  water 
for  its  own  corporate  purposes  beyond  the 
line  of  the  township. 

At  the  time  this  bill  was  filed — February 
14,  1906 — a  bond  had  not  been  approved  by 
the  court  to  secure  to  the  appellant  the  pay- 
ment of  his  damages,  and  the  court  found  as 
a  fact  that  no  effort  had  been  made  to  agree 
upon  the  amount  of  compensation  to  be  al- 
lowed him  for  the  taking  and  appropriation 
of  the  waters  of  the  run.  In  view  of  this, 
he  contends  that  the  preliminary  injunction 
should  have  been  made  perpetual.  Though 
no  bond  bad  been  approved  at  the  time  these 
proceedings  were  instituted,  one  had  been 
tendered  to  the  appellant  in  December,  1904, 
and,  upon  his  refusal  to  accept  It,  notice  was 
given  to  him  that  it  would  be  presented  to 
the  court  of  common  pleas  of  the  county  for 
approval  on  the  24th  of  ttiat  month.    In  pur- 


suance of  this  notice,  a  bond  was  filed  on 
that  day,  but  was  not  approved  because  ex- 
cepted to  by  the  appellant  Subsequently, 
on  May  18,  1906,  another  bond,  in  a  larger 
amount,  was  substituted  and  approved  by 
the  court.  As  no  bond  had  been  approved  at 
the  time  the  appellant  applied  for  the  injunc- 
tion, the  restraining  writ  was  properly  is- 
sued and  ought  to  have  been  continued  until 
the  water  company  secured  to  him  the  pay- 
ment of  his  damages  In  the  mo4e  prescribed 
in  section  41  of  the  act  of  April  29,  1874. 
This  it  did  when  its  bond  was  approved  by 
the  court  in  May,  1906,  and  the  injunction 
which,  up  to  that  time,  had  properly  re- 
strained all  interference  with  the  appellant's 
rights,  ought  then  to  have  been  dissolved.  In 
the  decree  dissolving  It  and  dismissing  the 
bill  the  proper  penalty  for  the  attempt  of 
the  water  company  to  take  the  waters  of  the 
run  before  legally  authorized  to  do  so  was 
imposed  upon  it  by  directing  It  to  pay  the 
costs  in  the  proceedings  below. 

As  to  the  contention  that,  as  there  was  no 
evidence  of  any  attempt  by  the  water  com- 
pany to  agree  with  the  appellant  as  to  the 
amount  of  compensation  he  ought  to  receive 
for  the  damages  he  sustained,  the  tender  and 
filing  of  the  bond  were  unauthorized,  we  need 
only  repeat  what  was  said  of  a  similar  con- 
tention in  Wadhams  v.  Lackawanna  & 
Bloomsburg  Railroad  Co.,  42  Pa.  303:  "It  is 
next  insisted  that  there  was  no  evidence  of 
any  attempt  by  the  defendants  to  settle 
with  the  plaintiff,  and  agree  upon  the  dam- 
ages before  they  entered  upon  his  land  and 
before  they  filed  the  bond  given  as  a  security. 
Hence  it  Is  Inferred  that  the  tender  of  the 
bond,  and  the  filing  of  the  same,  was  unau- 
thorized by  law,  and  that  the  defendants 
were  not  empowered  to  appropriate  the  land 
for  the  said  road.  Though  the  acts  of  as- 
sembly do  not  in  terms  require  any  attempt 
to  make  a  settlement  before  a  tender  of  a 
bond  or  filing  it  In  the  common  pleas,  it  is 
perhaps  a  just  inference  from  their  language 
that  there  should  be  some  evidence  of  in< 
ability  of  the  parties  to  agree  before  the 
court  should  undertake  to  pass  upon  the  se- 
curity offered.  But  the  very  offer  of  a  bond 
is  an  assertion  by  one  of  the  parties  that 
they  cannot  agree,  and  is  In  itself  89me  proof 
of  such  inability,  for  without  the  consent  of 
both  such  an  agreement  cannot  be  made. 
And  if  it  were  not  so,  the  action  of  the  court 
approving  the  sureties,  and  directing  the 
bond  to  be  filed,  involves  an  adjudication 
tliat  everything  had  been  done  which  entitled 
the  company  to  have  the  bond  filed.  If  an 
attempt  to  settle  was  a  prerequisite,  the  or> 
der  of  the  court  is  conclusive  that  the  at- 
tempt had  been  made.  The  decree  of  the 
court,  like  any  other  Judgment,  is  final  be- 
tween the  parties,  as  to  all  matters  adjudi- 
cated therein  directly,  and  to  all  facts  which 
were  essential  to  the  adjudication."  The 
act  of  1874  does  "not  In  terms  require  any 
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attempt  to  make  a  settlement  before  a  ten- 
der of  a  bond  or  filing  It  In  the  common 
pleas." 

All  of  the  aEBlgnmenta  of  error  are  over- 
nled,  and  the  decree  of  the  court  below  la 
affirmed;  the  costs  on  this  appeal  to  be  paid 
by  the  appellant. 

(n  N.  J.  L.  t») 

HEBSHENSTEIN  ▼.  HAHN. 
(Supreme  Court  of  New  Jersey.    Nov.  9,  1908.) 

1.  ElXECDTlOR  ft  850*)— Proceedinqs  Supplk- 
MEHTAL  TO   Execution  — STAruTEs  — Con - 

BTBUCnON. 

The  act  of  1901  (P.  U  p.  372),  entitled  a 
"further  supplement .  to  an  act  entitled  'An  act 
respecting  any  execution,'  "  and  authorizing  pro- 
ceedings supplemental  to  execution,  is  applicable 
to  the  district  courts,  though  the  district  court 
act  makes  no  provision  for  supplemental  pro- 
ceedings. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Dec  Dig.  i  S59.*] 

2.  Execution  (i  371*)— PROCEEDiNas  Soppub- 

MENTAI.    TO     EXBCOTION  —  Disco VEKY — A0- 

THOBiTT  OF  0»FICEBS— "Affidavit"— "DEP- 
OSITION." 

Under  the  act  of  1901  (P.  L.  p.  872),  au- 
thorizing proceedings  supplemental  to  execu- 
tion, and  directing  that  the  discovery  shall  be 
before  a  judge  or  a  Supreme  Court  commission- 
er, and  Practice  Act  (P.  L.  1903,  p.  696)  §  228. 
authorising  a  Supreme  Court  examiner  to  take 
any  "affidavit"  that  may  be  taken  before  a  Su- 
preme Court  commissioner,  a  Supreme  Court 
examiner  may  take  the  deposition  of  a  judgment 
defendant  under  an  older  directing  him  to  make 
discovery  in  proceedings  supplemental  to  ezecn- 
tion,  though  technically  an  affidavit"  is  taken 
ex  parte,  and  though  a  "deposition"  is  technical- 
ly taken  on  notice,  so  that  the  testimony  taken 
under  an  order  for'  discovery  is  technically  a 
"deposition,"  but  the  words  "deposition",  and 
"affidavit"  may  be  synonymous. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Dec.  Dig.  f  371.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  240-245;  vol.  2,  pp.  2000-2002;  vol. 
8,  pp.  7568,  7634.] 

8.  EatECHTiON  (i  308*)— Pboceedinos  Soppli- 
MENTAi.  TO  Execution — Obdebs— Vaudity. 
Where  depositions  in  proceedings  supple- 
mental to  execution,  under  the  act  of  1901  (P.  L. 
Pi.  372),  where  presented  to  the  judge  before  the 
making  of  the  order  directing  the  judgment  de- 
fendant to  make  payments  to  plaiutiC^  the  fail- 
ore  to  file  the  depositions  before  the  making  of 
the  order  did  not  affect  its  validity. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Dec  Dig.  S  38a»] 

4.  Execution    (|   398*)  —  Pbooebdings   Sup- 

FLE]lENTAIi  TO  EXECUTION— ObDEBB—VALID- 
ITT. 

The  failnre  of  a  judgment  defendant  in 
proceedings  sapplemental  to  eseention  under  the 
act  of  1901  (P.  U  p.  372),  to  sign  depositions 
taken  under  the  order  of  discovery  did  not  affect 
the  validity  of  the  order  directing  the  making 
of  payments  to  the  Judgment  creditor. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Dec  Dig.  i  38&»] 

6.  Exrcunow   ({  898*)  —  PBocEBMNoa  Sup- 
ft^kkentai.  to  Execution— Obdebs— Vaud- 

ITT. 

Where  the  testimony  In  proceedings  supple- 
mental to  execution  was  treated  by  lioth  parties 
as  dosed,  and  no  effort  was  made  by  the  judg- 


ment defendant  to  take  testimony  on  his  part, 
the  objection  that  there  was  no  formal  closing 
of  the  taking  of  evidence  did  not  affect  the  va- 
lidity of  an  order  directing  the  judgment  defend- 
ant to  make  payments  to  the  judgment  creditor. 
[Ed.  Note.— For  other  cases,  see  Execution, 
Dec.  Dig.  {  39a*] 

6.  Execution  (§  418*)— Supplemental  Pbo- 
ceedinos—Disobedience  oE-  Obdebs— Pbo- 
ceedinos TO  Punish— Orders — Effect. 

An  order  which  adjudges  a  judgment  debt- 
or gtiilty  of  contempt  for  violating  an_  order  in 
proceedings  supplemental  to  execution,  and 
which  orders  a  warrant  whicli  is  not  in  the  na- 
ture of  an  attachment  on  which  Interrogatories 
ere  intended  to  be  served,  is  an  adjudication  of 
contempt,  and  is  not  a  mere  order  for  process. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Dec  Dig.  i  41&*] 

7.  Execution  (J  418*)— Supplemental  Pbo- 
ceedinos—Orders— violation— Evidence. 

Where  a  judgment  defendant,  on  order  to 
show  cause  why  he  should  not  be  punished 
for  contempt  for  violating  an  order  in  proceed- 
ings supplemental  to  execution  directing  him  to 
pay  $30  a  month,  showed  thftt  when  the  order 
was  made  he  earned  at>out  $150  per  month,  but 
that  subsequently  his  income  had  been  reduced 
to  $10  a  week,  which  was  not  more  than  suffi-  • 
cient  to  support  himself  and  wife  and  child,  the 
court  improperly  adjudged  him  guilty  of  con- 
tempt; the  statute  not  contemplating  that  a 
debtor  shall  devote  all  of  bis  earnings  to  his 
creditors. 

[Ed.  Note.— For  other  cases,  see  Execution. 
Dec.  Dig.  8  4ia*] 

Certiorari  to  District  Court  of  Jersey  City. 

Action  by  Solomon  Hershenstein  against 
George  H.  Hahn.  There  was  an  adjudication 
that  the  debtor  was  guilty  of  contempt  for 
failure  to  obey  an  order  In  proceedings  sup- 
plemental to  execution  requiring  him  to  pay 
plaintiff  a  specified  sum  per  month  out  of 
his  earnings,  and  he  brings  certiorari.  Judg- 
ment adjudging  defendant  guilty  of  contempt 
set  aside. 

Peter  H.  James,  for  plaintiff.  Melosh  ft 
Morten,  for  defendant 

SWAYZE,  J.  The  prosecutor  seeks  to  set 
aside  the  proceedings  of  the  Second  district 
court  of  Jersey  City,  supplemental  to  execu- 
tion. Including  an  adjudication  that  the  de- 
fendant was  guilty  of  contempt.  In  falling 
to  obey  an  order  tp  pay  $30  a  month  out 
of  his  earnings  to  the  plaintiff. 

The  first  objection  Is  that  the  act  of  1001 
(P.  Ij.  p.  872),  under  which  the  proceeding 
was  taken,  is  not  applicable  to  district 
courts,  because  the  object  is  not  stated  In  the 
title.  This  court  has  already  held  in  Spen- 
cer V.  Morris,  67  N.  J.  Law,  600,  51  Atl.  470, 
that  the  act  Is  applicable  to  district  courts. 
The  particular  objection  now  raised  does  not 
appear  to  have  been  raised  In  that  case,  but 
I  think  it  Is  without  force.  The  title  of  the 
act  of  1901  Is  a  farther  supplement  to  an  act 
entitled  "An  act  respecting  any  execution," 
and  I  see  no  reason  why  this  should  not  be 
held  to  be  broad  enough  to  cover  executions 
otit  of  district  courts.'  It  is  true  the  Legis- 
lature has  made  provision  for  supplemental 
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proceedings  In  tHe  district  court  act  Itself, 
but  I  do  not  think  tbat  Is  sufficient  to  indi- 
cate that  enactments  relating  to  that  subject- 
matter  should  always  be  repeated  In  the  dis- 
trict court  act,  as  well  as  in  tbe  executions 
act 

The  second  point  is  tbat  tbe  order  of  dis- 
covery directed  the  prosecutor  to  make  dis- 
covery before  a  Supreme  Court  examiner." 
The  act  of  1901  directs  that  the  discovery 
shall  be  before  a  Judge  or  a  Supreme  Court 
commissioner;  and  the  power  of  a  Supreme 
Court  examiner  depends  upon  section  228 
of  the  practice  act  (P.  h.  1903,  p.  506).  This 
act  gives  the  Supreme  Court  examiners  the 
same  power  to  administer  an  oath  or  take 
any  deposition  In  any  action  for  use  in  any 
court  of  law  as  a  Justice  of  the  Supreme 
Court,  and  provides  that  any  oath  or  affida- 
vit that  may  be  taken  before  a  Supreme 
Court  commissioner  may  I>e  taken  before  a 
Supreme  Court  examiner.  It  Is  argued  tbat 
tbe  first  clause  does  not  empower  the  Su- 
preme Court  examiners  to  take  depositions 
of  this  character,  for  tbe  reason  tbat  there  Is 
no  provision  by  which  a  Justice  of  the  Su- 
preme Court  can  take  them.  Without  passing 
upon  this  question,  I  think  that  the  second 
clause,  authorizing  a  Supreme  Court  ex- 
'  aminer  to  take  any  oath  or  affidavit  tbat 
may  be  taken  before  a  Supreme  Court  com- 
missioner, Is  sufficient  authority.  Strictly  and 
technically,  an  affidavit  is  taken  ex  parte, 
and  a  deposition  is  taken  upon  notice,  so 
that  testimony  taken  under  an  order  for  dis- 
covery would  be  called  a  deposition  with 
more  technical  propriety.  But  the  use  of  the 
word  "affidavit"  with  a  similar  meaning  Is 
not  unprecedented  in  our  reports.  A  curious 
illustration  of  the  Interchangeable  way  lu 
which  the  words  "depositions"  and  "affida- 
vits" may  be  used  appears  In  tbe  old  case 
of  Rogers  v.  Chadwlck,  10  N.  J.  Law,  50. 
Other  illustrations  may  be  found  in  Den  v. 
Gelger,  9  N.  X  Law,  225;  Scott  v.  Beatty, 
23  N.  J.  Law,  256,  260;  Warford  v.  Smith, 
26  N.  J.  Law.  212;  Parsell  t.  Mann,  80  N.  J. 
Law,  530,  550.  The  last  cited  case  is  In  the 
Court  of  Errors  and  Appeals.  I  think,  there- 
fore, that  a  Supreme  Court  examiner  was 
authorized  to  take  this  examination. 

Tbe  third  point  nrged  is  that  the  deposi- 
tions were  not  filed  until  tbe  8th  day  of 
May,  while  the  order  directing  defendant 
to  pay  was  made  on  tbe  6tb  day  of  May.  It 
appears  In  the  case,  and  is  not  denied,  tbat 
the  depositions  were  presented  to  tbe  Judge 
on  the  4th  of  May,  although  not  filed  with 
the  clerk  until  the  8th.  It  Is  enough  to  say 
that  the  statute  does  not  require  the  deposi- 
tions to  be  filed  before  tbe  order  Is  made, 
but  only  that  they  should  be  returned  to  the 
Judge.  A  similar  question  was  presented  to 
the  Court  of  Errors  and  Appeals  In  Stokes  v. 
Hardy,  71  N.  J.  Law,  649,  60  Atl.  403.  Nor 
Is  It  an  Insuperable  objection  that  the  deposi- 
tions were  not  signed  by  the  defendant. 
This  practice  may   be   very  convenient   by 


way  of  verifying  an  examination  of  the  Judg- 
ment debtor,  but  It  does  not  seem  to  be  re- 
quired by  the  statute;  and,  since  the  Judg- 
ment debtor  did  actually  sign  tbe  depositions, 
it  does  not  seem  material  whether  he  signed 
them  before  or  after  they  were  presented  to 
the  Judge,  or  after  the  order  was  made. 

I  see  no  force  In  the  objection  that  there 
was  no  formal  closing  of  the  taking  of  tes- 
timony, since.  In  fact,  the  testimony  was 
treated  b^  both  parties  as  having  been  clos- 
ed, and  no  effort  was  made  by  the  defendant 
to  take  testimony  on  his  part,  even  If  it  be 
assumed  that  under  an  order  of  this  kind  he 
had  a  right  so  to  do. 

The  fifth  point  raised  by  the  prosecutor 
goes  to  the  merits  of  the  case,  and  Involves 
tbe  validity  of  the  order  made  on  the  4tli 
day  of  March,  1908,  adjudging  the  defendant 
guilty  of  contempt  of  court  and  ordering  that 
a  warrant  Issue  to  a  constable  commanding 
blm  to  arrest  the  defendant  and  forthwith 
conv^  him  before  tbe  Judge.  This  probably, 
was  made  after  an  order  of  February  26, 
1908,  directing  tbe  defendant  to  show  cause 
why  he  sbould  not  be  adjudged  guilty  of 
contempt  for  not  obeying  tbe  order  for  the 
payment  of  tbe  Judgment  made  on  the  4th  of 
May,  1907.  Upon  tbe  return  of  this  rule 
tbe  defendant  admitted,  by  his  counsel,  that 
he  had  not  complied  with  the  order  to  pay, 
and  presented  an  affidavit  showing  that  bis 
circumstances  had  changed,  so  that,  Instead 
of  earning  $6  a  day,  be  was  earning  not  more 
than  $15  or  $16  a  week,  and  that  that  was 
not  more  than  sufficient  to  supply  the  neces- 
saries of  life  for  himself,  his  wife,  and  bis 
child.  In  this  affidavit  he  expressed  his  will- 
ingness to  report  to  the  plaintiff's  attorney 
every  week,  advising  him  when  and  where 
he  was  employed,  by  whom,  and  the  amount 
of  money  that  be  earned.  In  order  that  the 
court  and  the  plalntlfTs  attorney  might  t>e 
satisfied  as  to  bis  ability  to  comply  with  the 
requirements  of  the  order  to  pay.  No  facts 
appear  to  contradict  the  statements  of  this 
affidavit,  and  no  question  seems  to  be  raised 
now  as  to  Its  .truth.  The  order  adjudging 
the  prosecutor  guilty  of  contempt  is  a  very 
different  order  from  that  which  was  involv- 
ed In  Doland's  Case,  69  N.  J.  Eq.  802,  64 
Atl.  1091,  for  this  distinctly  adjudges  the  de- 
fendant to  be  guilty  of  contempt,  and  tbe 
warrant  which  It  orders  does  not  seem  to  be 
In  the  nature  of  an  attachment  upon  whicb 
interrogatories  were  intended  to  be  served. 
I  think  the  order  amounts  to  an  adjudication 
of  contempt,  and  is  not  a  nere  order  for  pro- 
cess. I  do  not  think  It  necessary  to  consider 
whether  the  procedure  adopted  In  this  case 
was  the  proper  procedure  or  not.  If  the  pro- 
cedure had  been  by  way  of  Interrogatories, 
and  the  defendant  bad  answered  them,  the 
answers  would  probably  have  disclosed  the 
same  state  of  facts  as  Is  disclosed  by  bis 
affidavits;  and  I  shall,  therefore,  treat  the 
case  as  If  this  affidavit  had  taken  tbe  form 
of   answers   to   formal   Interrogatories.     It 
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nemB  t»  me  that  It  shows  such  a  case  that 
lie  should  not  have  been  adjudged  guilty  of 
contempt  As  far  as  the  case  shows,  he  was, 
at  the  time  the  original  order  was  made  re- 
quiring him  to  pay  |30  a  month,  earning 
about  $150  a  month;  the  court,  therefore, 
seems  to  have  thought  that  It  was  not- un- 
reasonable for  him  to  use  |120  per  month 
of  his  earnings  for  his  living  expenses. 
When  his  income  shrank  to  not  more  than 
fl6  a  week,  his  total  income  was  a  little 
more  than  half  of  that  amonnt,  and  I  see 
nothing  to  indicate  that  it  is  nnreasooable 
for  a  man  with  a  wife  and  child,  living  in 
Jersey  City,  to  expend  |16  a  we^  in  living 
expenses.  The  statute  does  not  contemplate 
that  a  man  should  devote  all  of  his  earn- 
ings to  his  creditors ;  to  require  that  would,  in 
substance,  make  him  the-slave  of  his  creditors, 
and  require  the  court  to  enforce  the  servl- 
tnde.  The  case,  so  far  as  contempt  of  court 
te  concerned,  comes  within  the  rule  of  Wal- 
ton V.  Walton,  54  N.  J.  Eq.  607,  35  Atl.  289, 
and  the  cases  of  McClnre  v.  Gnlick,  17  N.  X 
Law,  340,  and  State  v.  Oullck,  17  N.  J.  Law, 
435,  therein  cited.  I  think  the  order  adjudg- 
ing the  prosecutor  guilty  of  contempt  should 
be  set  aside.  There  was  no  suggestion  that 
the  original  order  directing  him  to  pay  ?30 
a  month  was  improper  under  the  circumstan- 
ces then  before  the  court  and  that  order 
ihould  not  be  disturbed.  No  costs  should 
be  allowed  to  either  party  as  against  the 
other. 

tn  N.  J.  U  133) 

MILBWSKI  y.  KUBTZ. 
(Supreme  Court  of  New  Jersey.    Nov.  9,  1908.) 

HnSBAlVD  AND  WiFK  (§  326*)— ALIENATION  OF 

Wife's  ArrEcrioN. 

In  an  action  by  a  husband  for  the  aliena- 
tion of  hia  wife's  affections,  his  consent  to  the 
acts  constituting  and  contributing  to  the  injury 
is  a  bar  to  recovery. 

[Ed.  Note. — ^For  otiier  cases,  Bie  Husband  and 
Wife,  Dec  Dig.  f  326.*] 

(Syllabus  by  the  Cionrt) 

Action  by  John  Mllewskl  against  Joseph 
Kurtz.  Verdict  for  plaintiff.  Bule  to  show 
cause  made  absolute. 

Argued  June  term,  1908,  before  BBED, 
BERGEN,  and  VOORHEBS,  JJ. 

William  B.  Mackay,  Jr.,  for  plaintiff. 
Horace  L.  Allen,  for  defendant 

VOORHEBS,  J.  This  Is  a  suit  for  the 
alienation  of  a  wife's  affections.  At  the  cir- 
cnlt,  a  verdict  for  the  plaintiff  was  rendered 
for  $750,  whereupon  this  rule  to  show  cause 
was  allowed. 

The  testimony  shows  that  the  defendant 
was  a  frequent  visitor  at  plaintiff's  house, 
being  often  there  in  the  daytime,  and  fre- 
quently remaining  all  night,  when  the  hus- 
band was  not  at  home;    that,  previous  to 


the  coming  of  the  defendant  and  his  atten- 
tions to  the  wife,  the  relations  existing  be- 
tween the  husband  and  wife  were  friendly 
and  affectionate;  that  the  defendant,  after 
Introduction  to  tjie  plaintiff  by  the  wife,  be- 
came friendly  with  the  husband,  so  much  so 
that  the  defendant  often  remained  overnight 
with  the  plaintiff,  and,  according  to  the 
plaintiff's  own  testimony,  more  than  once  the 
defendant  slept  tn  the  same  bed  with  the 
plaintiff  and  his  wife,  upon  plaintiff's  Invita- 
tion; that  defendant  took  the  wife  out  driv- 
ing; that  In  the  month  of  October,  1906, 
there  arose  a  quarrel  between  the  plalntlfl 
and  his  wife  and  the  defendant,  after  whUdi 
plaintiff  left  his  home  and  went  to  work, 
leaving  his  wife  with  the  defendant,  and 
when  he  returned  home  that  night  the  wife 
and  the  defendant  had  departed.  This  hap- 
pened on  Friday,  and  on  Monday  she  came 
back  for  her  clothes  and  told  the  plaintiff 
that  she  was  going  to  leave  him,  and  when 
asked  to  give  her  reason  for  it  said,  "i  am 
done  with  you;  I  won't  tell  you,  but  I  am 
going  to  leave  you;"  that  it  was  none  of  his 
business;  then  she  left  and  has  never  been 
back  to  stay,  but  did  return  about  a  week 
afterwards  with  a  police  officer  to  get  the 
rest  of  her  clothes.  Plaintiff  subsequently 
went  to  the  defendant's  house  In  Hoboken. 
The  wife  was  found  working  there  and  re- 
fused to  go  home  with  plaintiff,  and  told 
him  that  she  was'not  going  to  live  with  him. 
Before  this  time  the  plaintiff,  when  working 
in  Hoboken,  where  the  defendant  lived,  had 
stayed  at  the  defendant's  house.  He  testi- 
fies that  on  Teusdays  he  was  never  home, 
and  afterwards  found  out  that  defendant  had 
spent  these  Tuesdays  with  his  wife.  In  ad- 
dition to  plaintiff's  testimony,  there  were  oth- 
er witnesses  who  testified  to  the  fact  that 
defendant  called  at  plaintiff's  house  when  the 
wife  was  there  and  the  husband  away;  that 
they  went  out  walking  together,  he  holding 
her  by  the  hand  or  by  the  arm;  that  de- 
fendant and  the  wife  sat  on  the  stoop  until 
nearly  midnight  There  was  sufficient  evi- 
dence In  the  case  fVom  which  the  jury  might 
infer  that  the  defendant  had  alienated  the 
affections  of  the  wife.  It  also  appeared  that 
many  of  the  acts  of  the  defendant  and  his 
wife  were  known  to  the  plaintiff,  and  suffi- 
ciently so  to  indicate  that  the  husband  con- 
sented to  the  alienation. 

The  evidence  of  the  defendant  shows  that 
he  was  a  friend  of  the  family  of  the  wife  be- 
fore she  married  and  frequently  called  at  her 
house;  that  after  her  marriage  she  and  her 
husband  remained  with  her  parents,  the  de- 
fendant still  continuing  to  call  there;  that 
after  two  or  three  years  the  husband  and 
wife  started  housekeeping,  and  the  defend- 
ant, on  the  Invitation  of  the  husband,  con- 
tinued to  visit  them.  The  husband  was  dur- 
ing these  visits  sometimes  at  home,  and 
sometimes  he  was  not;   but  he  was  always 
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at  borne  nights,  and  frequently  Invited  the 
defendant  to  remain  over  night,  and  that  he, 
at  plaintiff's  requeet,  slept  In  the  same  room 
with  plaintiff  and  his  wife,  and  several ' 
times,  at  plaintiff's  Invitation,  occupied  the 
same  bed  with  the  husband  and  wife.  Plain- 
tiff said  of  the  defendant,  "He  used  him  like 
a  friend."  That  In  April,  1907,  the  plahitifl 
started  to  worli  In  Hobolien,  making  bis 
home  with  the  defendant  and  continued  there 
until  September  following,  during  which  time 
he  visited  his  wife  at  her  home  in  Hacken- 
sack,  coming  on  Saturday  and  returning  Mon- 
day. The  wife  testifies  that  her  husband 
wanted  her  to  go  to  Hob<A:en  and  earn  her 
living;  he  wanted  her  to  go  to  the  defend- 
ant's home,  where  his  mother  was  then  liv- 
ing; that  she  went  there  and  did  the  house- 
keeping for  Mrs.  Kurtz;  then  her  husband 
got  out  of  work  and  went  bade  to  Hacken- 
sack,  but  would  not  take  her  with  him. 
About  four  months  before  this  suit  was 
brought  the  mother  of  Kurtz  died,  and  plain- 
tiff's wife  had  remained  at  defendant's  home 
ever  since,  working  for  him  at  $25  a  month. 

Whatever  inferences  may  be  drawn  from 
the  plalntlfTs  case  as  to  the  enticement  of 
the  wife  to  leave  ber  husband  is  completely 
overthrown  by  the  testimony  of  the  defend- 
ant The  substance  of  the  case  Is  that  the 
wife  was  taken  to  Hoboken  by  the  husband 
and  put  to  work  by  him  in  Hi.  Kurtz's  house, 
where  he  stayed  with  her;  that  she  was 
earning  there  at  first,  while  the  husband  re- 
mained, her  living  and  clothing,  and  after 
the  husband  left  and  returned  to  Hackensack 
she  was  paid  $25  a  month.  The  preponder- 
ance of  evidence  is  In  favor  of  the  theory 
that  the  husband  was  perfectly  willing  that 
she  should  remain  there  and  work. 

The  plaintiff,  to  sustain  his  case,  is  obliged 
to  show  by  a  preponderance  of  evidence  tliat 
the  defendant  wrongfully  and  willfully  .at- 
tempted to  alienate  the  affections  of  the  con- 
sort and  to  deprive  plaintiff  of  the  consort's 
society,  that  such  attempt  was  successful, 
and  that  the  plaintiff  was  not  a  consenting 
party.  Van  Oltaida  v.  Hall,  88  Hun,  462,  Ai 
N.  T.  Supp.  777;  Reading  v.  Oazzam,  200 
Pa.  70,  49  Atl.  839.  In  Prettymau  v.  Wil- 
liamson, 1  Fennewill  (Del.)  234,  89  AU. 
731,  it  was  held  that  the  consent  of  the  hus- 
band to  the  act  complained  of  is  a  bar  for 
alienating  the  wife's  affections,  citing  Bun- 
neU  V.  Oreathead,  49  Barb.  (N.  Y.)  106.  In 
the  latter  case  the  court  said:  "The  plaintiff 
had  the  power,  and  it  was  his  dnty  as  a  hus- 
band, to  interfere  and  prevent  the  debauch- 
ing of  his  wife.  It  is  a  general  rule  of  law 
that  no  one  can  maintain  an  action  for  a 
wrong  when  he  has  consented  or  contributed 
to  the  act  which  occasions  his  loss."  See,  al- 
so, as  bearing  on  this  subject,  Hedden  r. 
Hedden,  21  N.  J.  Eq.  74.  The  testimony  of 
tlie  plaintiff  shows  that  he  consented  to  the 


very  acts  calculated  to  Inflict  npon  Iiim  the 
injury  for  which  he  now  seeks  damages. 

The  rule  to  show  cause  must  be  made  ab- 
solute, 

cn  N.  J.  L.  M) 
FODOR  V.  PUCHS. 
(Supreme  Court  of  New  Jersey.    Nov.  0,  1908.) 

lilBEL  AND  SLANDXB  (|  94*) — ^PlEADIHO— JUS- 
TIFICATION. 

In  an  action  for  libel,  where  the  defama- 
tory matter  is  general  in  its  nature,  a  plea  of 
justification  must  state  specific  facts  showing  in 
what  instances  and  in  what  exact  manner  the 
plaintif!  has  misconducted  himself  or  has  done 
the  things  charged  against  him.    . 

[Ed.  Note.— For  other  cases,  see  Liibel  and 
Slander,  Cent  Dig.  ${  221-225;  Dec  Dig.  { 
94.*] 

(Syllabus  by  the  Court) 

Action  by  Francis  M.  Fodor  against  Armln 
Fucbs.     Motion  to  strike  out  plea  granted. 

Argued  June  term,  1908,  before  GUM- 
MC^RE,  C.  J.,  and  TRENCHARD  and  MIN- 
TURN,  JJ. 

Woodbrldge  &  March,  for  plaintiff.  George 
S.  Silzer,  for  defendant 


TRENCHARD,  J.  This  is  a  motion  to 
strike  out  a  plea  of  justification  In  a  libel 
suit  The  libel  complained  of  in  the  declara- 
tion is  that  the  defendant  published  the 
statement  that  the  plaintiff,  who  is  a  banker 
in  New  Brunswick,  In  this  state,  was  an  es- 
caped emigration  agent  (which  the  declara- 
tion alleges  means  that  he  was  a  fugitive 
from  justice  and  an  exile  from  bis  native 
land,  to  wit  Hungary) ;  that  be  was  a 
scoundrel,  and  associated  with  other  scoun- 
drels; that  he  was  a  wily  and  spurious 
banker;  that  be  bad  raised  the  rent  of 
houses  which  he  owned,  but  which  were  not 
purchased  with  bis  own  money,  but  with 
the  moneys  that  Hungarians  had  carried  to 
him  for  the  purpose  of  saving  or  accumulat- 
ing; that  if  as  much  as  $100,000  should  be 
deposited  with  him,  he,  the  plaintiff,  who 
had  already  escaped  from  Budapest,  would 
again  escape  (which  the  declaration  alleges 
means  that  he  would  embezzle  the  moneys 
of  his  depositors);  that  he  was  a  rascal; 
that  he  speculated  on  the  stock  market  with 
the  moneys  of  his  depositors;  and  that  be 
told  lies. 

The  defendant's  plea,  which  we  are  asked 
to  strike  out  as  lacking  certainty,  purports 
to  be  a  justification.  We  think  It  must  be 
stricken  out.  Where,  as  in  this  case,  the 
defamatory  charges  are  general  in  their  na- 
ture, the  plea  of  justification  must  state  spe- 
cific facts  showing  in  what  instances  and  in 
what  exact  manner  the  plaintiff  has  mh»- 
conducted  himself  or  has  done  the  things 
charged  against  him.  1  Chitty  on  Pleading, 
494;    25  Cyc.  461;    12  Bdc.  of  Pld.  &  Prac. 
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82;  1  Starkle  on  Slander  &  L.  476;  Town- 
send  on  Slander  &  L.  855. 

The  plea  must  glre  the  particulars,  giv- 
ing time,  place,  and  circumstances.  Billings 
V.  Waller,  28  How.  Praa  (N.  1.)  97.  The 
plea  In  question  falls  to  set  forth  any  par- 
ticular facts  showing  in  what  instances  and 
In  what  exact  time,  place,  or  manner  the 
plaintiff  has  misconducted  himself  so  as  to 
Justify  the  libelous  matters  charged  against 
blm.  It  merely  reiterates  the  libelous  im- 
putations complained  of  In  the  declaration, 
In  the  words  of  the  declaration,  and  says 
that  they  are  true,  and  further  avers  that 
"the  said  plaintiff  had  been  indicted  for  and 
convicted  of  illegal  and  false  banking  in  the 
country  of  Hungary,  and  of  and  for  conduct- 
ing a  banking  business  without  the  author- 
ization or  warrant  of  law  therefor,  and  of 
dishonestly  receiving  and  appropriating  to 
his  own  nse  the  moneys  of  persons  Intrusted 
to  him  as  such  banker."  Under  the  rule 
stated,  this  plea  is  clearly  bad  as  a  Justifica- 
tion of  the  charges  that  the  plaintiff  was  an 
escaped  emigration  agent,  a  scoundrel,  a 
rascal,  a  liar,  an  embezzler,  and  that  he  as  a 
banker  In  New  Brunswick  was  misusing  or 
misappropriating  his  depositors'  money,  etc. 
A  plea  which  merely  reiterates  such  general 
charges  and  avers  that  they  are  true  Is  in- 
sufficient  Kerr  T.  Force,  8  Cranch,  G.  O. 
8,  Fed.  Cas.  No.  7,780.  As  we  have  seen, 
the  particular  facts  relied  upon  as  Justifying 
the  Imputation  must  be  set  forth  specifically. 
This  must  be  done  by  the  pleader  In  order 
that  the  court  may  see  whether  the  defend- 
ant was  Justified  In  the  use  of  the  words 
complained  of,  and  in  order  that  the  plain- 
tiff may  know  precisely  what  be  has  to  meet 
and  be  prepared  for  It  18  Enc.  of  Plead.  & 
Prac.  82. 

Nor  Is  the  plea  sufficient  as  a  Justification 
ot  that  part  of  the  libelous  article  which 
charges  that  the  plaintiff  is  a  wily  and  spu- 
rious banker,  etc.  That  part  of  the  plea 
which  avers  that  the  plaintiff  was  Indicted 
for  and  convicted  of  Illegal  and  false  bank- 
ing In  the  country  of  Hungary,  etc.,  Is  clearly 
Insufllclent  for  that  purpose.  It  falls  to  set 
forth  specifically  the  time  and  place,  or  the 
facts  and  circumstances,  of  the  alleged  con- 
viction, and  also  fails  to  reveal  whether  the 
defendant  means  to  say  that  his  Justification 
is  because  of  the  conviction  of  Illegal  and 
false  banking  in  the  country  of  Hungary,  or 
whether  it  Is  t>ecause  the  plaintiff  did  ac- 
tually there  conduct  an  illegal  and  false 
banking  business.  The  plea  is  therefore 
bad  for  uncertainty.  That  was  formerly  a 
ground  for  special  demurrer.  Since  su(^  a 
pleading  to  now  abolished  by  our  statute,  the 
motion  to  properly  made  to  strike  out  the 
plea.  Tan  Horn  ▼.  Central  B.  R.  C!o.,  88 
N.  J.  Law,  133. 

The  plea  will  be  stricken  out,  with  leave  to 
amend  or  plead  anew  on  payment  of  costs. 


(77  N.  J.  U  108) 
STATE  V.  ANDREWS. 
(Supreme  Court  of  New  Jersey.    Nov.  9,  1908.) 

Cbiminai,    Law    (8    789*)  —  iRsrsnonoRS — 

"Reasonable  Doubt." 

An  instructioa  that  a  "reasonable  doubt" 
must  be  one  founded  upon  some  evidence  that 
was  Dresented  in  the  case  is  erroneous,  as  it 
ezelades  all  re&Bonable  doubts  that  may  arise 
from  the  lack  or  want  of  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  }  1921 ;    Dec.  Dig.  {  789.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  7,  pp.  5958-5072 ;   vol.  8,  p.  7779.] 

(Syllabus  by  the  Court) 

Error  to  Court  of  Quarter  Sessions,  At- 
lantic County. 

John  T.  Andrews  was  convicted  for  forgery, 
and  brings  error.    Reversed. 

Argued  June  term,  1908,  before  OUM- 
MERE,  C.  J.,  and  TRBNCHARD  and  MIN- 
TUBN,  JJ. 

Thompson  &  Cole,  for  plaintiff  In  error. 
J.  E.  P.  Abbott  and  Eckard  P.  Budd,  for  the 
State. 

TRENCHARD,  J.  The  plaintiff  in  error 
was  indicted  for  forgery  and  uttering,  and 
on  trial  In  the  Atlantic  quarter  sessions  was 
convicted.  The  record  of  conviction  Is  now 
before  this  court,  with  assignments  of  errOr 
based  upon  exceptions  taken  at  the  trial.  In 
the  consideration  of  this  case  the  court  has 
not  had  the  benefit  of  either  a  brief  or  of 
oral  argument  upon  the  part  of  the  state. 

The  first  exception  requiring  consideration 
relates  to  the  response  of  the  trial  Judge  to 
the  twelfth  request  to  charge  made  on  behalf 
of  the  defendant  below.  It  appears  that  the 
defendant  was  a  clerk  In  the  office  of  Mr. 
Heston,  the  comptroller  of  Atlantic  City. 
His  duty  was  to  inspect  bills  against  the  city 
and  draw  warrants  to  be  signed  by  the  comp- 
troller. The  forgery  charged  is  the  altera- 
tion, raising,  and  indorsing  of  a  certain  war- 
rant after  It  was  signed  by  Mr.  Heston.  If 
the  defendant  altered,  raised,  and  indoised 
the  warrant  before  handing  it  to  Mr.  Heston 
to  be  signed,  the  offense  charged  In  the  In- 
dictment had  not  been  committed.  Accord- 
ingly the  learned  trial  Judge  had  charged  that 
"if  the  Jury  find  that  the  defendant  altered 
the  warrant,  and  signed  the  Indorsement  be- 
fore handing  It  to  Heston  for  his  signature, 
there  must  be  an  acquItiaL"  No  one  saw 
the  defendant  commit  the  alleged  forgery. 
The  testimony  of  Mr.  Heston  was  undoubted- 
ly sufficient  to  Justify  the  Jury  in  finding  the 
fact  that  the  alteration  and  indorsement  oc- 
curred after  he  signed  the  warrant  On  the 
other  hand,  the  Jury  may  lawfully  have  re- 
garded his  testimony.  In  view  of  what  he  said 
on  cross-examination,  as  throwing  no  light 
upon  that  question.  In  this  posture  of  the 
case,  the  defendant  submitted  to  -  the  trial 
Judge  the  twelfth  request  to  charge  as  fol- 
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lows:  "If  the  Jury  have  a  reasonable  doubt 
as  to  whether  the  defendant  altered  or  In- 
dorsed the  paper,  or  as  to  whether  It  was 
done  before  or  after  handing  It  to  Heston, 
there  must  be  an  acquittal."  To  this  request 
the  court  responded:  "I  so  charge  you,  with 
the  further  remark  that  your  reasonable 
doubt  as  to  whether  It  was  before  or  after 
must  be  founded  upon  some  evidence  that 
was  presented  In  this  cause,  If  there  Is  a  rea- 
sonable doubt"  To  this  an  exception  was 
duly  taken  and  sealed,  and  error  assigned 
thereon. 

We  are  constrained  to  think  that  this  re- 
sponse of  the  court  did  not  declare  the  rule 
of  law  which  under  the  circumstances  the  de- 
fendant was  entitled  to  have  charged  to  the 
Jury.  The  accused  was  entitled  to  be  ac- 
quitted if  the  jury,  because  of  the  state  of 
the  proofs  as  to  any  fact  necessary  to  convic- 
tion, had  a  reasonable  doubt  of  the  defend- 
ant's guilt  A  doubt,  to  be  reasonable,  must 
arise  out  of  the  evidence,  or  want  of  evidence, 
after  a  full  consideration  by  the  jury  of  all 
the  evidence  In  the  case.  23  Amer.  &  Eng. 
Enc.  of  Ia  (2d  Ed.)  966.  As  already  shown, 
one  fact  necessary  to  be  found  was  that  the 
alleged  acts  were  done  before  the  paper  was 
signed  by  Heston,  and  the  jury  may  lawfully 
have  considered  that  there  was  no  evidence  to 
establish  thatfact.  Under  these  clrcnmstances, 
the  Instruction  that  a  reasonable  doubt  must 
be  one  founded  upon  some  evidence  that  was 
presented  In  the  case  was  erroneous,  as  it  ex- 
cluded all  reasonable  doubt  that  may  have 
arisen  from  the  lack  or  want  of  evidence. 
Mackey  v.  People,  2  Colo.  13;  McElven  v. 
State,  80  Oa.  860;  Brown  v.  State,  IKS  Ind. 
885,  6  N.  B.  900;  Wright  v.  State,  69  Ind. 
163,  35  Am.  Rep.  212;  Densmore  v.  State,  67 
Ind.  306,  33  Am.  Rep.  96;  State  v.  Case,  90 
Iowa,  284,  65  N.  W.  149;  Hale  v.  State,  72 
Miss.  140,  16  South.  387;  Bray  v.  State,  41 
Tex.  560 ;   Bland  v.  State,  4  Tex.  App.  15. 

Upon  the  other  assignments  of  error  It  la 
unnecessary  to  decide. 

The  judgment  must  be  reversed,  and  a  ve- 
nire de  novo  awarded. 


(77  N.  J.  L.  Ml) 

NEWTON  TRUST  CO. 


T.   ATWOOD. 


(Supreme  Court  of  New  Jersey.    Nov.  9,  1908.) 

1.  Taxation   ({  335*y— Assisshxht— Sbcubi- 
TIES— Valuation. 

The  values  of  property  and 'securities  con- 
tained in  the  sworn  statement  made  by  the 
president  of  a  trust  company,  showing  its  cap- 
ital stock  and  accumulated  surplus,  and  the  val- 
ues of  the  Becurities  exempt  from  taxation, 
Eubmitted  to  a  tax  assessor,  are  not  binding 
upon  the  assessor  in  making  an  assessment  for 
taxes  against  such  company. 

[EJd.    Note.— For   other   cases,    see    Taxation, 
Cent  Dig.  I  562 ;    Dec.  Dig.  i  335.»] 

2.  Taxation  (|  496*)  —  Asskssmknt— Countt 
Board  of  Taxation— Pkesumptions. 

In  the  absence  of  evidence  to  the  contrary, 
Ote  presumption  is  that  the  county  board  of 


taxation,  in  revising  and  correcting  the  tax  lists 
and  duplicates,  and  in  increasing  or  decreas- 
ing the  assessed  value  of  any  property  pursu- 
ant to  section  4  of  a  supplement  to  "An  act 
for  the  assessment  of  taxes"  (P.  L.  190G,  p. 
210),  acted  properly  and  upon  due  proof.  The 
burden  of  proving  facts  to  decrease  such  assess- 
ment rests  upon  the  taxpayer. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  S  496.*] 

(Syllabus  by  the  Court) 

Certiorari,  on  the  prosecution  of  the  New- 
ton Trust  Company,,  against  Miles  Atwood, 
collector  of  the  town  of  Newton,  to  review 
an  assessment     Assessment  affirmed. 

Argued  June  term,  1908,  before  REED, 
BERGEN,  and  VOORHEBS,  JJ. 

Charles  M.  Woodruff,  for  prosecutor.  Jo- 
seph Coult  Jr.,  for  defendant 

VOORHEES,  J.  The  contest  In  this  case 
arises  over  the  assessment  for  taxes  for  the 
year  1907  against  the  prosecutor.  Taxation 
of  trust  companies  is  r^ulated  by  the  general 
tax  act  (P.  li.  1903,  p.  405,  {  18).  They  are 
assessed  upon  the  full  amount  of  capital  and 
accumulated  surplus.  This  act  repeals  so 
much  of  the  "Act  concerning  trust  compa- 
nies" (P.  L.  1899,  p.  467,  §  29)  as  relates  to 
the  taxation  of  these  corporations.  The  meth- 
od of  ascertaining,  for  the  purposes  of  tax-' 
atlon,  the  full  amount  of  capital  and  accum- 
ulated surplus,  has  been  pointed  out  In  Fidel- 
ity Trust  Co.  V.  Board  of  Equalization  of 
Taxes  of  New  Jersey  (decided  at  the  present 
term  of  this  court)  71  Atl.  61.  The  plan 
seems  to  have  been  followed  substantially  in 
the  case  under  consideration.  It  appears 
that  the  assessor  adopted  as  the  basis  of  his 
assessment  a  statement  made  by  and  under 
the  oath  of  the  president  of  the  prosecutor, 
showing  that  the  company  had  capital  stock 
$100,000,  surplus  $40,000,  and  undivided  pro- 
fits $18,000— total,  $158,000.  It  also  showed 
in  detail  securities  held  by  it  exempt  from 
taxation  valued  at  $93,554.10,  which  were- 
deducted,  leaving  a  balance  of  $64,445.90. 
Among  the  assets  so  returned  was  real  estat» 
which  cost  $22,000.  This  was  deducted  from 
the  above,  and  the  assessor  fixed  Its  taxable 
value  at  $15,000,  which  reduced  the  above 
balance  to  $57,445.90.  The  assessor  that 
made  the  assessment  at  $42,500  upon  the 
personal  property,  and  $15,000  upon  real  es- 
tate— total,  $57,600.  The  county  board  of 
taxation,  pursuant  to  the  power  conferred 
upon  It  "to  Increase  or  decrease  the  assessed 
value  of  any  property  not  truly  valued" 
(P.  L.  1906,  p.  214,  i  4),  revised  the  duplicate 
and  added  to  the  assessment  of  the  personal 
property  the  sum  of  $15,000,  raising  it  to 
$72,500.  The  contest  Is  over  this  Increase. 
The  stipulation  filed  In  the  case  admits  "that 
the  action  of  the  board  was  legal  in  making 
such  Increase,  and  that  such  increase  was  as 
to  the  personal  estate  alone." 

It  Is  argued  that  this  amount  was  arbltra- 
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rlly  added  and  was  without  warrant  of  law, 
becanse  the  prosecutor  bad  submitted  to  the 
assessors  the  sworn  statement  above  mention- 
ed, which  it  insists  must  bind  the  assessor  and 
control  the  values.  To  adopt  this  argument 
would  allow  the  taxpayer  to  usurp  the  funo 
tlons  of  the  assessor  and  the  county  board. 
The  law  casts  upon  the  assessor  and  the 
boards  of  taxation  the  duty  to  make  and  fix 
the  valuations.  The  prosecutor  farther  In- 
sists that  the  county  board  reduced  the  val- 
nes  of  the  exempt  secaritles  by  the  above 
amount,  and  by  that  process  Increased  the 
assessment  The  proceedings  of  t}ie  county 
board  are  not  before  us,  and  the  testimony 
talcen  under  this  writ  fails  to  disclose  any 
proof  or  facts  submitted  to  it  It  may  be 
remarked  that  if  the  exempt  securities  had 
been  thus  reduced  it  would  be  clearly  illegal, 
Tinless  a  like  reduction  in  value  of  these 
same  securities  had  been  made  where  they 
form  part  of  the  total  assets,  in  which  event 
the  taxable  balance  would  remain  unchanged. 
In  the  absence  of  evidence  to  the  contrary, 
the  presumption  is  that  the  connty  board  of 
taxation  In  revising  and  correcting  the  tax 
lists  and  duplicates,  and  in  increasing  or 
decreasing  the  assessed  value  of  any  property 
pursuant  to  section  4  of  the  supplement  to 
'  "An  act  for  the  assessment  and  collection 
of  taxes"  ^.  li.  1906,  p.  210),  acted  properly 
and  upon  due  proof.  The  burden  of  proving 
facts  to  decrease  such  assessment  rests  upon 
the  taxpayer. 

The    assessment    will    be'  affirmed,  with 
costs. 


(77  N.  J.  L.  123) 

STATE  V.  BAANS. 

(Sapreme  Court  of  New  Jersey.    NoV.  9,  1908.) 

DisoKDEKLT  HOUSE  (|  16*)— Bvide:?cb. 

Tlie  defendant  was  indicted  for  keeping  a 
disorderly  house,  and,  upon  the  trial,  proof  was 
admitted  of  specific  acts  of  immorality  commit- 
ted eteewhere  by  women  who  obtained  admis- 
sion to  defendant's  public  house.  Held,  the  tes- 
timony was  inadmissible  to  establish  the  gen- 
eral reputation  of  the  women. 

[Ed.  Note.— For  other  cases,  see  Disorderly 
Honse,  Cent.  Dig.  Si  23,  24;  Dec  Dig.  {  16.*] 

(Syllabns  by  the  Court.) 

Error  to  Court  of  Quarter  Sessions,  Hud- 
son Connty. 

Cornelius  P.  Baans  was  convicted  of  keep- 
ing a  disorderly  house,  and  brings  error. 
Beversed. 

Argued  June  term,  1908,  before  GUM- 
MERE,  a  J.,  and  TRBNCHARD  and  MIN- 
TURN,  JJ. 

Weller  &  Llchtensteln,  for  plaintiff  in  er- 
ror.   Pierre  P.  Garvin,  for  the  State. 

MINTURN,  J.  The  writ  of  error  in  this 
case  toings  up  for  review  the  conviction,  on 
the  verdict  of  a  Jury,  of  the  defendant  In 


the  Hudson  quarter  sessions,  for  keeping  a 
disorderly  house  in  the  city  of  Holtuken. 

The  assignments  of  error  are  directed 
mainly  to  the  rulings  of  the  trial  court  upon 
questions  of  evidence.  Burrone,  a  detective, 
was  allowed  to  testify,  over  objection,  con- 
cerning the  arrest  and  conviction,  for  offens- 
es committed  elsewhere,  of  certain  confess- 
edly lewd  women  who  were  admitted  to  de- 
fendant's public  house.  Regarding  one  of 
these,  the  witness  testified.  In  reply  to  the 
prosecutor's  question,  "She  pleaded  guilty  In 
open  court"  Regarding  another,  he  testified 
that  he  arrested  her  and  "She  had  been  fined 
and  sent  away."  Regarding  another,  "She 
pleaded  guilty,  and  was  sentenced  to  fifteen 
days."  And  of  still  another  he  testified, 
"She  was  sentenced  to  thirty  days,  and  the 
man  was  held  for  the  grand  jury." 

It  should  suffice  to  say,  for  the  purposes  of 
this  case,  that  the  general  reputation  of 
these  women,  under  the  well-established 
rules  of  evidence,  could  not  be  shown  by 
this  method  of  proof.  Evidence  of  specific 
acts  of  Immorality  are  not  competent  to  prove 
the  general  reputation  of  a  witness  In  the 
community,  so  as  to  charge  the  defendant.  In 
contemplation  of  law,  with  knowledge  of 
such  fact  Knowledge,  actual  or  construe- 
tlve,  of  the  general  Immoral  character  of  the 
habltufis  of  a  public  place,  forms  the  grava- 
men of  the  Indictment;  and  specific  acts  of 
Immorality  are  Irrelevant  and  inadmissible 
upon  that  issue.  Stephen's  Digest,  303; 
Rice  on  Evidence,  1243;  16  Cyc.  1275,  and 
cases;  Bullock  v.  State,  65  N.  J.  Law,  657, 
47  Atl.  62,  86  Am.  St  Rep.  668. 

We  conceive  that  the  admission  of  this 
testimony  was  prejudicial  to  the  defendant, 
and,  without  considering  the  other  assign- 
ments of  error,  we  conclude  that  the  judg- 
ment of  conviction  should  be  reversed. 

m  N.  J.  U  97) 
METTLER  v.  DELAWARE,  L.  &  W.  B.  CO. 
(Supreme  Court  of  New  Jersey.  Nov.  14,  1908.) 
Caksiem  (f  314*)  — INJUBT  TO  Passknom  — 

Evidence. 

A  declaration  averring,  In  effect,  that  the 
defendant,  a  common  earner  of  passengers,  so 
negligently  managed  the  operation  of  its  rail- 
road, and  so  failed  in  the  exercise  of  reasonable 
precaution,  that  the  plaintiff,  a  passenger,  in  a 
careful  egress  from  toe  car,  while  it  was  at  a 
standstill  at  a  station,  stepped  upon  a  piece  of 
loose,  rounded  iron  that  lay  carelessly  and  neg< 
ligently  concealed  upon  the  platform  of  the 
car,  whereby  he  was  thrown  and  injured,  states 
facts  raising  a  duty  on  the  part  of  the  defend- 
ant to  use  a  high  degree  of  care  to  keep  the 
platform  of  its  car  safe  for  the  proper  use  of 
passengers,  and  discloeea  a  breach  of  that  duty 
resulting  in  injury  to  the  plaintiff,  and  Is  good 
on  demurrer. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  f  1275% ;    Dec.  Dig.  S  814.*] 

(Syllabns  by  the  Conrt) 

Action  by  James  Mettler  against  the  Del- 
aware,   Lackawanna    &    Western    Railroad 
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CVjmpany.     Demurrer   to   declaration   over- 
ruled. 

Argued  June  term,  1908,  before  GUMMBRK, 
a  J.,  and  TRENCHAKD  and  MINTURN,  J  J. 

John  Francis  Cahlll  and  John  A.  Bern- 
bard  for  plaintiff.  McCarter,  Williamson  & 
McCarter,  for  defendant 

TBENCHARD,  J.  The  declaration  in  this 
ease  alleges  In  substance  that  the  defend- 
ant owned  and  operated  a  steam  railroad  as 
a  common  carrier  of  passengers;  that  it  re- 
ceived the  plaintiff  as  a  passenger  on  Jan- 
nary,  2,  1905,  and  undertook  to  transport 
liim  from  Hackettstown  to  Newark;  and 
that  it  was  the  duty  of  the  defendant  to  car- 
ry him  on  its  railroad  in  safety,  and  with 
due  and  proper  care.  Then  follows  the  al- 
legations: "Yet  the  said  defendant,  by  Its 
serrants  and  agents,  so  negligently,  careless- 
ly and  uDsklllfully  managed  the  operation 
of  said  railroad,  and  failed  in  the  exer- 
cise of  reasonable  precaution,  that  the  said 
plaintiff,  while  emerging  from  one  car  of 
said  train  and  about  to  enter  another  there- 
to attached  while  said  train  was  standing 
at  a  station,  stepped  from  the  interior  of 
said  car  to  and  upon  the  platform  thereof, 
and  thereupon,  while  in  a  careful  act  of 
egress,  stepped  upon  a  piece  of  loose,  round- 
ed iron,  which  In  the  darkness.  It  being  then 
after  7  o'clock  In  the  evening  of  said  day 
and  year  last  aforesaid,  lay  carelessly  and 
negligently  concealed  upon  said  platform,  a 
menace  to  life'  and  limb,"  whereupon  the 
plaintiff  was  thrown  from  the  platform  of  the 
car,  and  received  the  Injuries  for  which  he 
sues. 

To  this  declaration  the  defendant  has  inter- 
posed a  demurrer,  and  for  grounds  tberefer, 
assigns  and  relies  on,  the  following:  (1)  That 
the  declaration  falls  to  state  that  the  alleg- 
ed injury  received  by  the  plaintiff  was  due 
to  any  negligence  on  the  port  of  the  de- 
fendant (2)  That  it  does  not  appear  that 
the  acts  of  negligence  charged  to  the  defend- 
ant in  the  declaration  caused  the  Injury. 

The  defendant  does  not  dispute  that  the 
declaration  sufficiently  charges  that  the  plaioi 
tiff  was  a  passenger,  nor  is  It  denied  that 
the  company  was  under  a  duty  to  use  a 
high  degree  of  care  to  protect  him  from  dan- 
ger while  upon  its  cars.  D.  L.  &  W.  R.  R.  Co. 
v.  Dalley,  37  N.  J.  Law,  626;  Whalen  v. 
Consolidated  Traction  Co.,  61  N.  J.  Law, 
606,  40  Atl.  845,  41  L.  R.  A.  836,  68  Am.  St 
Rep.  723.  The  sole  contention  is  that  the 
declaration  falls  to  state  any  facts  showing 
a  breach  of  such  duty,  or  which  connect  .the 
Injury  with  the  omission.  We  think  there 
ia  no  merit  in  the  contention.  The  declara- 
tion alleges,  as  we  have  seen,  that  the  de- 
fendant so  negligently  managed  the  opera- 
tion of  its  railroad,  and  so  failed  In  the  ex- 
ercise  of   reasonable   precaution,    that    the 


plaintiff  in  a  careful  egress  stepped  apoa  a 
piece  of  loose,  rounded  iron  carelessly  and 
negligently  concealed  upon  the  platform  of 
the  car,  whereby  he  was  thrown  and  injur- 
ed. This,  we  think,  states  facta  showing 
a  breach  of  the  defendant's  du^  to  use  a 
high  degree  of  care  to  keep  its  platform, 
provided  for  the  egress  of  passengers,  safe 
for  such  purpose.  Of  course,  the  declara- 
tion does  not  allege  that  an  employ^  neg- 
ligently left  the  iron  upon  the  platform,  or 
that  an  employ^  negligently  failed  to  dis- 
cover it  It  was  unnecessary  so  to  do.  It 
does  state  that  the  iron  was  lying  there 
when  the  train  was  at  a  standstill  at  a  sta- 
tion, at  which  time  the  platform  is  pre- 
sumed to  be  safe.  Whether  or  not  the  Iron 
was  there  long  enough  to  render  the  company 
liable  for  failure  to  discover  It  by  Inspec- 
tion or  observation  (in  case  It  did  not  place 
it  there)  is  a  matter  of  defense  wUch  the 
plaintiff  need  not  aver,  as  that  more  properly 
comes  from  the  defendant  The  facts  stat- 
ed disclose  the  existence  of  a  duty,  and  its 
breach,  resulting  in  injury  to  the  plaintiff, 
which  is  all  that  is  essential.  MlUville 
Gas  Light  Co.  T.  Sweeten  (N.  J.  Sup.)  68  Atl. 
1067;  Breese  v.  Trenton  Horse  B.  R.  Co., 
52  N.  J.  Law,  250,  10  Atl.  204. 

The  plalntifl  la  entitled  to  Judgment  on  the  • 
demurfer. 

(77  N.  J.  L.  112) 
LOH  ▼.  BROADWAY  REALTY  CO. 
(Supreme  Court  of  New  Jersey.    Nov.  16,  1908.) 

1.  CoNTBACTS  (I  323*)— Action— SuBSTANTiAi. 
Performance. 

Whether,  under  the  testimony,  a  building 
has  been  substantially  completed  so  as  to  en- 
title the  plaintiff  to  recover  for  the  value  of  his 
work  under  the  contract.  Is  a  question  for  the 
Jury. 

[Ed.  Note.— For  other  cases,  ,see  Contracts, 
Cent.  Dig.  (  1547;   Dae.  Dig.  {  323.*] 

2.  CoRPOBATioNS  (J  433*)  —  Agents  —  Evi- 
dence. 

Whether  the  president  of  defendant  com- 
pany, who  was  present  durini;  the  progress  of 
the  work,  directing  and  supervising,  was  there 
as  the  agent  of  the  company,  under  the  testi- 
mony, was  a  question  of  fact  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  i  1744 ;    Dec.  Dig.  |  433.*] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Hudson  County. 

Action  by  Frank  Loh  against  the  Broadway 
Realty  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

Argued  June  term,  1908,  before  GUMMERE, 
0.  J.,  and  TRENCHARD  and  MINTURN,  JJ. 

Frederick  N.  Eberhard,  for  plaintiff  In  er- 
ror. J.  Emil  Walscbeld,  for  defendant  la 
error. 

MINTURN,  J.  The  plaintiff,  a  bnUder, 
and  defendant  corporation,  entered  into  a 
contract  in  writing  under  seal,  whereby  the 
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former  agreed,  for  tbe  sam  of  $13,785,  to 
erect  a  brick  building  upon  the  laod  of  the 
defendant  In  the  town  of  Union,  in  the  county 
of  Hudson,  "according  to  certain  plans  had 
speciflcaticnB,"  the  latter  of  which  contained 
the  proTislon  that  all  the  work  and  material 
supplied  should  be  to  tbe  entire  satisfaction 
of  tbe  owner  and  architect.  No  architect 
was  appointed  to  supervise  the  work,  but  It 
appears  from  tbe  testimony  that  tbe  presi- 
dent of  the  defendant  company  was  at  the 
building  dally,  "conferring  with  the  plaintiff 
and  tbe  subcontractors,"  and  exercising  such 
authority  as  an  architect  generally  exercises 
in  directing  the  progress  of  the  work,  order- 
ing extra  work,  and  agreeing  with  the  builder 
upon  ctianges  In  tbe  plans  whenever  it  was 
considered  necessary  to  make  changes.  The 
work  In  some  numerous  details  was  not  com- 
pleted; but  plaintiff  received  from  defendant 
the  various  payments  due  according  to  the 
terms  of  the  contract,  excepting  a  balance  of 
$2,915,  and  a  bill  for  extra  work  of  $169, 
making  a  total  claim  of  $3,084,  to  recover 
which  he  Instituted  this  suit.  Tbe  trial  of 
tbe  case  under  the  pleadings  proceeded  upon 
the  theory  that  the  only  questions  involved 
were,  first,  whether  the  defendant  bad  ac- 
cepted tbe  work,  and,  secondly,  if  not  accept- 
ed, whether  it  bad  been  substantially  com- 
pleted. Tbe  court  charged  the  jury  that 
the  answer  to  these  inquiries  would  solve 
the  question  of  defendant's  liability  under 
the  contract;  and  the  court's  exposition  of 
the  law  In  that  respect  was  correct  under  the 
authorities  in  this  state.  Dyer  t.  Lintz  (N. 
J.  Sup.)  68  AU.  908;  Bozarth  T.  Dudley,  44 
N.  J.  Law,  304,  43  Am.  Rep.  3T3;  Isetts  v. 
Bliwlse,  72  N.  J.  Law,  102,  60  Atl.  200;  Fee- 
ney  v.  Bardsley,  66  N.  J.  Law,  239,  49  Atl. 
443. 

The  refusal  of  the  court  to  grant  a  nonsuit, 
and  its  refusal  to  direct  a  verdict,  are  made 
the  grounds  upon  exceptions  for  the  main  as- 
signments of  error.  But  we  find  no  errot  in 
this  respect,  since  It  was  entirely  within  the 
province  of  the  Jury  to  infer  from  the  facts 
established  by  tbe  testimony  In  the  case,  as 
well  as  from  tbe  admission  at  the  trial  of  de- 
fendant's counsel,  that  Eastman's  authority 
In  tbe  direction  of  tbe  work  was  not  to  be 
questioned  (case,  p.  34);  that  Eastman  was 
present  dally  during  tbe  progress  of  the 
work,  conferring  with  the  plaintiff,  and  the 
subcontractors,  as  to  the  progress  and  direc- 
tion of  the  work,  as  the  agent  of  the  defend- 
ant. Tbe  Jury  under  this  testimony  might 
properly  Infer  that  Eastman's  failure  to  ob- 
ject to  Items  of  tbe  work  that  defendant 
now  finds  objectionable  was  proof  sufficient 
that  snch  Items  were  satisfactory  to  defend- 
ant at  the  time.  In  such  event.  If  he  was 
present  in  the  status,  not  as  president,  but 
as  agent  of  the  defendant  company,  the  de- 
fendant Is  now  estopped  from  complaining, 
by  bis  failure  to  object  or  complain  at  the 


time.  16  Cyc.  765,  and  cases;  McEevItt  v. 
Hoboken,  45  N.  J.  Law,  482;  2  Rice  on  Evi- 
dence, and  cases. 

The  same  reasoning  applies  to  the  assign- 
ments of  error  relative  to  the  extra  work,  for, 
under  the  testimony,  it  was  for  the  Jury  to 
determine  the  question  of  Eastman's  author- 
ity in  the  premises,  so  as  to  charge  tbe  de- 
fendant with  the  consequence  of  his  acts  un- 
der tbe  contract  Qui  faclt  per  alium,  faclt 
per  se. 

Nor  does  the  fact  that  tbe  plaintiff  entered 
the  building,  during  the  pendency  of  this 
suit,  to  protect  tbe  plumbing  against  the  se- 
verity of  the  weather,  militate  against  hlB 
rights  under  the  contract.  In  view  of  the 
noncommittal  attitude  of  the  defendant,  and 
Its  refusal  to  accept  the  house.  It  was  plain- 
tiff's right.  If  not  his  duty,  to  protect  the 
property,  and  thus  mitigate  the  damages. 
Ramsey  v.  Perth  Amboy  Co.  (N.  J.  Ch.)  05 
Atl.  46 ;  Hale  on  Damages,  p.  64,  and  cases ; 
18  Cyc.  pp.  71-78,  and  cases. 

Tbe  conception  thus  entertained  of  the  le- 
gal principles  applicable  to  this  case  renders 
unnecessary  any  discussion  of  the  remaining 
assignments  of  error,  which  we  conceive  to 
be,  in  effect,  but  amplifications  of  the  main 
contentions  above  determined. 

The  judgment  vrtll  be  affirmed. 


C77  N.  J.  L.  121) 
STETSON  T.  BAL'HMORB  &  N.  T.  RT.  OO. 

(Supreme  Court  of  New  Jersey.    Nov.  16,  1908.) 

RArLROADS  (§  848*)— Accident  at  Crossing. 

The  plaintiff  at  midnisht  drove  his  horse 
and  covered  wagon  upon  defendant's  track,  and 
was  injured  under  circumstances  from  which  it 
must  be  inferred  that  he  could  have  seen  and 
heard  the  train  had  he  peTformed  his  legal 
duty.  Held,  that  his  negative  testimony  thai 
he  looked  and  listened,  but  did  not  see  or  hear 
the  approaching  train,  will  not  support  a  ver- 
dict in  his  favor,  when  it  is  apparent  in  view  of 
the  great  weight  of  the  testimony  and  the  cir- 
cumstances, that  if  h«  bad  done  so  he  must  have 
seen  and  heard  the  train. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  i  1146 ;    Dec.  Dig.  J  348.*] 

(Syllabus  by  the  Court.) 

Action  by  J.  Egbert  Stetson  against  tie  Bal- 
timore &  New  York  Railway  Company.  Ver- 
dict for  plaintiff.  Rule  to  show  cause  made 
absolute. 

Argued  June  term,  1008,  before  OUM- 
MERE,  0.  J.,  and  TRBNCHARD  and  MIN^ 
TURN,  JJ. 

John  A.  Bemhard,  for  plaintiff.  Edw.  Q. 
&  Geo.  M.  Eeasbey,  for  defendant. 

MINTURN,  J.  Tbe  plaintiff,  about  mid- 
night upon  a  stormy  night,  drove  his  horse 
and  covered  wagon  upon  defendant's  track 
where  It  crossed  St.  Oeorge  avenue,  between 
the  cities  of  Elizabeth  and  Rahway.  The 
railroad  consisted  of  a  single  track  laid  In 
the  center  of  defendant's  right  of  way.    The 
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crossing  was  fully  exposed  to  view  by  the 
light  from  an  electric  lamp  in  the  immediate 
vicinity,  and  a  warning  or  sign  poet  to  indi- 
cate the  crossing  was  erected  near  by.  The 
track  was  straight  and  was  visible  up  the 
direction  from  which  the  train  came  for  a 
distance  of  three-quarters  of  a  mile  from  the 
crossing ;  the  only  obstruction  to  the  view  at 
all  near  the  crossing  being  a  growth  of  under- 
brush or  bushes,  which  was  located  at>out 
40  feet  from  the  track  In  the  direction  from 
which  the  plaintiff  came. 

The  plaintiff  testifies  that  he  pulled  up  his 
horse  and  looked  and  listened  before  entering 
on  the  crossing,  and,  seeing  no  light  and  hear- 
ing no  bell  or  whistle,  drove  on  and  was 
struck,  as  it  appears,  by  one  of  defendant's 
freight  trains.  The  plaintiff's  story  was  more 
or  less  supported  by  Barnes,  a  colored  man 
who  drove  a  horse  and  wagon  a  short  dis- 
tance behind  the  plaintiff,  and  by  one  6ro- 
ther,  who  come  up  after  the  accident.  The 
entire  train  crew  were  called  for  the  defend- 
ant, and  testified  In  support  of  the  defend- 
ant's contention  that  none  of  the  alleged  ele- 
ments of  negligence  complained  of  by  the  plain- 
tiff existed  to  cause  this  accident  Accord- 
ing to  them,  the  headlight  was  lit  as  well 
as  two  classification  lights  upon  the  engine, 
and  the  whistle  was  blown  1,600  feet  from 
the  crossing,  and  the  emergency  whistle,  400 
feet  away;  the  bell  was  ringing  continually. 
The  engine  driver,  the  conductor,  and  the  en- 
gineer went  to  where  the  plaintiff  was  lying 
unconscious  immediately  after  the  accident, 
and  heard  Barnes,  his  witness,  say  to  him, 
"Bert,  Bert,  I  told  yon  not  to  drive  on."  "I 
told  him  to  look  out;  I  said,  'Look  out,  Bert, 
because  there  is  a  train  coming.' " 

If  the  testimony  of  the  train  crew  is  to 
be  believed,  and  no  reason  is  apparent  why  it 
should  not  be,  the  defendant,  upon  the  great 
weight  of  the  evidence,  failed  to  perform  no 
duty  Imposed  upon  it  by  law.  If  Barnes,  who 
was  driving  behind  the  plaintiff,  could  warn 
him  of  an  approaching  train  and  caution  him' 
not  to  drive  on,  it  Is  difficult  to  perceive  upon 
what  theory  the  plaintiff  can  excuse  his  rash- 
ness. The  verdict  can  be  supported  only  up- 
on the  theory  that  the  testimony  of  the  de- 
fendant's witness  must  be  false  because  of 
the  plaintiff's  inability  to  hear  a  whistle  or  a 
bell  or  to  see  a  light,  which  Indicated  the 
approach  of  a  train,  which  his  own  witness 
beard  coming  and  cautioned  him  to  avoid. 
We  may  entirely  leave  out  of  consideration 
the  fact  that  the  personal  safety  of  the  train 
crew  demanded  that  the  headlight  should  be 
lit  for  the  safe  and  Intelligent  operation  of 
the  train,  and  we  are  still  confronted  with 
the  fact  that,  if  this  plaintiff  pulled  up  bis 
horse  and  looked  and  listened  before  attempt- 
ing to  cross,  the  noise  Incident  to  a  moving 
heavy  freight  train  must  have  been  sufficient- 
ly audible  to  enable  him  to  conclude  that  the 
train  was  approaching.     The  failure  of  the 


defendant.  If  It  were  conceded,  to  perform 
its  statutory  duty,  will  not  excuse  the  plain- 
tiff from  performing  the  duty  imix>sed  upon 
him  by  law,  and  his  failure  in  that  respect 
is  contributory  negligence.  P.  R.  R.  v.  Rigbt- 
er,  42  N.  J.  Law,  180 ;  Farese  v.  North  Jer- 
sey St.  By.  Co.  (N.  J.  Sup.)  69  Atl.  959. 

The  great  weight  of  the  testimony,  as  well 
as  the  inherent  Improbability  o(  the  plain- 
tilTs  story  under  the  conditions  surrounding 
him,  lead  us  to  conclude  that  this  rule  should 
be  made  absolute. 


(77  N.  J.  L.  US) 
SCHAAF  y.  PEJNNSYLVANIA  E.  CO. 

(Supreme  Court  of  New  Jersey.  Nov.  9,  1908.) 
Basements  (§  70*)— Obstkuotion— Damages. 
Upon  proof  of  slight  Inconvenience  only, 
and  without  any  proof  of  Bal>stantial  damage 
to  plaintiff  in  the  use  of  a  right  of  way,  a 
verdict  for  $400  is  set  aside. 

[Ed.  Note.— For  other  cases,  see  Basements, 
Dec.  Dig.  i  70.*] 

(Syllabus  by  the  Court) 

Action  by  Catharine  L. '  Schaaf  against  the 
Pennsylvania  Railroad  Company.  Verdict 
for  plaintiff.  Rule  to  show  cause  made  ab- 
solute. 

Argued  June  term,  1908,  before  GUM- 
MERB,  C.  J.,  and  TBBNCHARD  and  MIN- 
TURN,  JJ. 

Alan  H.  Strong  and  Charles  B.  Gummere. 
for  the  rule.  Vroom,  Dickinson  &  Scammel, 
opposed. 

MINTUBN,  J.  The  plaintiff  obtained  a 
verdict  for  $400  at  the  Mercer  circuit  as 
damages  for  the  obstruction  of  a  right  of 
way  which  she  claimed  as  appurtenant  to  a 
lot  which  she  owned,  and  upon  which  lot 
stood  a  store  and  dwelling  house.  The  lot 
la  situated  on  the  easterly  side  of  Rose 
street.  In  the  city  of  Trenton,  to  which  the 
way  in  question  led.  The  record  shows  that 
for  many  years  the  plaintiff's  father,  who 
was  her  predecessor  in  title,  used  this  ease- 
ment as  a  roadway.  It  adjoined  the  plain- 
tiff's lot  on  the  south,  and  ran  parallel  wltJh 
the  Delaware  &  Rarltan  Canal,  and  at  right 
angles  to  Rose  street  Between  the  way  and 
the  canal  was  a  strip  of  land  which  has  been 
used  at  times  as  part  of  the  canal  towpatb 
until  1885,  when  the  defendant  company  con- 
structed a  siding  upon  it  and  the  properties 
lay  relatively  in  this  condition  until  1906. 
when  the  defendant  company  elevated  its 
siding  a  distance  of  about  two  feet  The 
plaintiff  then  made  the  claim  that  the  ease- 
ment appurtenant  to  her  property  was  in- 
terfered with  by  the  new  construction,  and 
Instituted  this  suit  to  recover  damages  for 
the  alleged  trespass.  The  plaintiff  contended 
that  the  siding  had  been  moved  over  toward 
her  property,  so  that  while  the  way  could  be 
used  practically  to  the  same  extent  and  for 
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tbe  same  purposes  as  formerly,  yet  a  loaded 
hay  wagon  could  not  be  hauled  to  her  prem- 
ises, although  a  wagon  with  a  small  load  of 
hay  could  be  hauled  there.  Such,  substan- 
tially, seems  to  be  the  extent  of  the  trespass ; 
while,  opposed  to  this  contention,  was  the 
testimony  of  the  railroad  engineer,  that  the 
Biding  remained  substantially  upon  Its  old 
alignment,  and  that  the  only  change  made 
consisted  in  its  elevation. 

Testimony  was  offered  by  the  plaintiff 
tending  to  show  damage  to  plaintitTs '  Inisi- 
ness  as  a  proximate  result  of  the  trespass, 
which  testimony,  although  excluded  by  the 
court,  we  think  was  entirely  relevant,  as  the 
measure  of  damages  In  trespass  is  compensa- 
tion for  the  losa  Outcalt  v.  Durllng,  25  N. 
J.  Law,  448;   13  Cyc.  pp.  57,  156,  and  cases. 

We  do  not  think,  however,  that  the  tes- 
timony now  In  the  case  presented  as  a  basis 
for  damages  more  than  a  question  of  nom- 
inal inconvenience  to  the  plaintiff.  The  ver- 
dict established  the  right  to  the  way  as  an 
easement  appurtenant  to  her  land;  but  our 
examination  of  the  case  discloses  no  testi- 
mony aiK>n  which  the  Jury  could  award  her 
more  than  nominal  damages  for  a  trespass 
pnrely  technical  in  Its  character  and  results. 
PhUlips  V.  Phillips,  34  N.  J.  Law,  209;  Al- 
bright V.  Cortright,  64  N.  J.  Law,  330,  45 
Atl.  634,  48  L.  B.  A.  616,  81  Am.  St.  Rep. 
504;   13  Cya  p.  14,  and  cases. 

The  mie  to  show  cause  is  made  absolute. 


(77  N.  J.  L.  B7) 

STATE  MUT.  BtllLDINO  &  LOAN  ASS'N 
OF  NEW  JERSEY  v.  BATTBRSON. 

(Supreme  Court  of  New  Jersey.    Nov.  9,  1908w) 

1.  JvDQUnyr  (J  45»)— Bt  Confessiow— Wab- 
BAKT  OB  PowBB  OF  Attobnet— Requisites 

AND   SUFTICIENCT. 

Where  a  bond  and  warrant  of  attorney  to 
confess  judgment  is  given  to  secure  the  pay- 
ment of  a  Bum  of  money,  at  such  times,  in  sacb 
places,  and  in  such  installments  as  may  be 
reqaiied  by  the  Constitution,  by-laws,  and  regu- 
lations of  a  building  and  loan  association,  with 
the  provision  that  upon  default  the  whole  may 
tiecome  immediately  due  at  the  option  of  the 
oldigee,  judgment  may  he  enter^  upon  the 
bond  and  warrant,  notwithstanding  no  definite 
date  of  payment  is  mentioned  in  the  bond. 

[Ed.   Note.— For   other   cases,   see  Judgment, 
Cent.  Dig.  {  62;   Dec.  Dig.  §  46.f] 

2.  MOBTGAOES    (§    497*)  —  FOBBCLOStJBK  —  De- 

CBEE  —  Conclusiveness  —  Mattebs   Con- 

CI.TrDED. 

Where  a  bond  and  mortgage  are  ^ven  for 
the  same  indebtedness,  and  a  decree  is  had  in 
favor  of  the  mortgagee  and  obligee  upon  a  bill 
to  foreclose  the  mortgage,  that  decree  is  con- 
clusive, in  an  action  brought  upon  the  l>ond  for 
the  deficiency,  as  to  any  defense  that  was  avail- 
able in  thtf  foreclosare  suit 

[Ed.  Note.— For  other  eases,   see  Mortgages, 
Cent  Dig.  i  1478;   Dec.  Dig.  !  497.»] 

(Syllabus  by  the  (3ourt.) 

Motion  by  James  O.  Batterson  to  open  a 
Judgment  entered  against  him  by  the  State 


Mutual  Building  &  Loan  Association  of  New 
Jersey  upon  a  bond  and  warrant  of  attomey. 
Motion  denied. 

Argued  June  term,  1908,  before  GABRI* 
SON,  SWAYZB,  and  PARKER,  JJ. 

Francis  Scott,  for  the  rule.  Harvey  F. 
Carr,  opposed. 

SWAYZB,  J.  This  is  a  moHon  to  open  a 
judgment  entered  upon  a  bond  and  warrant 
of  attorney.  The  bond  was  secured  by  a 
mortgage,  which  was  foreclosed.  The  case 
Is  reported  In  67  N.  J.  Eq.  595,  59  Atl.  469. 
It  was  there  held  that  the  mortgage  did  not 
secure  the  premiums,  fines,  and  charges,  for 
the  payment  of  which,  together  with  the 
principal  and  interest,  the  bond  was  condi- 
tioned. In  every  other  respect  the  decree  in 
favor  of  the  complainant  in  the  foreclosure 
suit  was  sustained.  Judgment  was  then  en- 
tered  upon  the  bond,  by  virtue  of  the  war- 
rant of  attorney,  for  the  penalty  of  the  bond ; 
and  It  is  this  judgment  which  the  defendant 
now  seeks  to  set  aside.  This  method  of  en- 
tering the  judgment  has  been  already  sus- 
tained by  this  court  Earl  v.  Jenkins,  42  N. 
J.  Law,  416,  58  Atl.  1086.  It  is  urged,  how- 
ever, that  the  bond  in  the  present  case  Is 
not  such  a  bond  as  Is  contemplated  by  the 
act  directing  the  mode  of  entering  judgment 
on  bonds  with  warrants  of  attorney  to  con- 
fess judgments  (Gen.  St.  1905,  p.  172),  for 
the  reason  that  section  5  limits  the  right  of 
the  obligee  to  apply  for  the  entry  of  judg- 
ment pursuant  to  the  warrant,  to  a  time  aft- 
er the  day  of  payment  mentioned  in  the 
bond.  The  bond  in  this  case  provides  for 
the  payment  of  the  moneys  secured,  at  such 
time,  in  such  places,  and  in  such  installments 
as  now  are,  or  may  hereafter  be,  required 
by  the  C!onstltution,  by-laws,  and  regulations 
of  the  obligee.  It  contains  also  a  special  pro- 
vision that,  if  default  is  made  In  the  pay- 
ment of  Interest  and  principal,  premiums, 
fines,  charges,  or  tax,  for  the  space  of  SO 
days  after  the  same  shall  first  become  pay- 
able then  the  whole  principal  debt  shall,  at 
the  option  of  the  obligee,  become  due  and 
payable  immediately;  and  payment  of  said 
principal  debt,  and  all  interest  thereon,  may 
be  enforced,  and  recovered  at  once,  anything 
contained  in  the  bond  to  the  contrary  not- 
withstanding. It  is  not  denied  that  there 
had  been  default,  and  that  the  30  days  had 
elapsed,  so  that  the.  whole  amount  became 
due  at  the  option  of  the  obligee.  If  so,  the 
date  of  payment  had  arrived  when  the  judg- 
ment was  entered,  and  It  would  be  too  nar- 
row a  construction  to  say  that  that  day  of 
payment  was  not  mentioned  in  the  bond, 
because  it  was  not  fixed  by  reference  to  the 
calendar,  Irat  by  reference  to  a  default  of  the 
obligor.  The  case  is  very  different  from  the 
case  of  Hildreth  v.  Harwood,  24  N.  J.  Law, 
51,  where  the  bond,  on  its  face,  showed  that 
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It  was  subject  to  t]ie  conditions  of  another 
agreement 

Most  of  the  other  questions  sought  to  be 
raised  were  questions  that  might  have  been 
raised  In  the  foreclosure  salt,  and  were  nec- 
essarily Inydlved  therein.  As  to  these  ques- 
tions, the  matter  Is  res  adjudlcata.  This 
covers  the  objection  that  the  loan  was  made 
in  New  York,  and  was  usurious  nnder  the 
New  York  statute,  so  that  no  recovery  conid 
be  bad  therefor. 

There  seems,  however,  to  have  been  an  er- 
ror In  computing  the  fines.  The  fines  should 
cease  with  the  commencement  of  the  fore- 
closure suit  Manhattan  &  S.  Savings  &  Loan 
Association  v.  Massarelii  (N.  J.  Ch.)  42  Atl. 
284.  This  error,  however,  does  not  vitiate 
the  Judgment,  which,  in  any  event,  would  be 
entered  for  the  penalty  of  the  bond.  If  an 
execution  bas  been  Issued,  the  indorsement 
thereon  may  be  corrected. 

The  motion  to  open  the  Judgment  is  denied, 
with  costs. 

(77  N.  J.  L.  138) 

NEW   JERSEY    SOCIETY    FOR   PREVEN- 
TION OF  CRUELTY  TO  ANIMALS 
et  al.  V.  KNOUi. 
{Supreme  Court  of  New  Jersey.    Nov.  9,  1908.) 
Fines  (§  19*)  —  Revebsal  of  Conviotiok  — 

Restitution. 

Where  a  fine  and  costs  have  been  imposed 
on  a  conviction,  under  an  act  for  the  preven- 
tion of  cruelty  to  animah,  approved  March  11, 
1880  (P.  L.  p.  212),  and  the  supplemeats  there- 
to, instituted  by  the  Society  for  the  Prevention 
of  Cruelty  to  Animals  and  an  informer,  and 
had  been  paid  to  the  justice  of  the  peace  before 
whom  suti  conviction  was  had,  held,  upon  re- 
versal of  such  conviction,  that  a  writ  of  resti- 
tution would  issue  agairtst  the  district  society 
«nd  the  Informer,  requiring  each  to  restore  a 
moiety  of  such  fine,  and  to  repay  the  original 
<x)st8  of  prosecution  collectively. 

[Ed.  Note.— For  other  cases,  see  Fines,  Cent. 
Dig.  IS  20-22;    Dec.  Dig.  {  19.«] 

(Syllabus  by  the  Court) 

Anthony  Knoll  was  convicted  of  cruelty 
to  animals,  and  bis  fine  was  divided  between 
the  Informer  and  the  New  Jersey  Society  for 
the  Prevention  of  Cruelty  to  Animals.  Con- 
viction was  reversed  on  appeal,  and  he  ap- 
plies for  writ  of  restitution.    Writ  granted. 

Argued  June  term,  1908,  before  REED, 
BERGEN,  and  VOORHEES,  JJ. 

Coult,  Howell  &  Smith,  for  prosecutor. 
Jdannlng  &  Atkinson,  for  reqxmdents. 

VOORHEES,  1.  This  Is  an  application 
for  a  writ  of  restitution.  Anthony  Knoll,' 
having  been  convicted  b^ore  a  Justice  of  the 
peace  on  a  charge  of  cruelty  to  animals,  was 
fined  $20  and  $3.60  costs.  Knoll,  th^  pros- 
ecutor, carried  the  conviction  to  this  court 
by  writ  of  certiorari,  and  there  the  convic- 
tion was  reversed,  with  costs,  and  the  court 
adjudged  that  "the  prosecutor  in  certiorari 
be  restored  to  all  things  that  he  bad  lost  by 


reason  of  the  said  Judgment"  The  prosecu- 
tion was  through  the  New  Jersey  Society  for 
the  Prevention  of  Cruelty  to  Animals.  By 
section  S  pf  the  act  of  incorporation  of  that 
society  (1  Gen.  St  1895,"  p.  32)  it  is  provided 
that  one-half  of  the  fines  and  forfeitures  col- 
lected through  the  Instrumentality  of  the  so- 
ciety, Its  members  or  agents,  shall  accrue  to 
the  benefit  of  the  society ;  and  section  11,  p. 
32,  provides  that  "of  all  fines,  •  •  •  col- 
lected •  •  •  one-half  shall  be  paid  by  the 
Justice  or  by  the  clerk  or  other  officer  of  the 
court  receiving  the  same,  to  the  informer, 
complainant,  or  prosecutor,  and  the  other 
half  to  the  district  society  if  one  is  in  ex- 
istence, and  If  not  then  to  the  New  Jersey 
society."  Section  15,  p.  83,  provides  for  the 
organization  of  district  societies.  Section 
31,  p.  37,  provides  substantially  for  the  dis- 
tribution of  the  fines  in  like  manner.  The 
record  In  this  case  before  the  Justice  of  the 
peace  Is  entitled,  "Adolph  B.  Roede,  Agent 
for  tlie  New  Jersey  Society,  etc.,  Hudson 
County  District  v.  Anthony  Knoll,  Defend- 
ant" The  warrant,  after  reciting  that 
"whereas  Adolph  E.  Roede,  an  officer  and 
agent  of  the  New  Jersey  &  Hudson  Oiunty 
District  Societies,  etc.,  has  made  complaint" 
authorizes  the  apprehension  of  the  defend- 
ant "to  answer  the  New  Jersey  Society  for 
the  Prevention  of  Cruelty  to  Animals, 
Adolph  E  Roede,  prosecutor."  From  this 
it  wonld  appear  that  there  was  a  district 
society  In  the  county  of  Hudson,  and  that 
Roede  was  the  prosecutor  or  informer. 
Therefore,  this  fine  having  been  levied,  it 
was  the  duty  of  the  magistrate  to  divide  the 
money  between  the  prosecutor  and  the  dis- 
trict society.  It  would  seem,  therefore,  that 
in  order  to  Issue  a  writ  of  restitution  both 
the  prosecutor  and  the  district  society  which 
was  entitled  to  the  moiety  of  the  fine  should 
be  before  the  court,  and  that  because  the 
whole  of  the  fine  never  could  legally  be  col- 
lected by  or  paid  to  the  district  society,  it 
should  be  in  no  case  liable  for  the  whole 
amount,  but  only  for  the  half,  and  the  pros- 
ecutor for  the  other  half.  The  case  would  be 
different  If  the  money  was  all  collectible  by 
the  society,  and  the  society  was  authorized 
to  distribute  a  share  of  it  to  the  Informer. 
The  stipulation  of  facts  shows  that  the  entire 
fine  was  paid- to  the  Justice,  and  by  him  turn- 
ed over  to  the  district  society.  This  was  con- 
trary to  the  statute.  He  ought  to  have  di- 
vided It  The  ordinary  rule  in  a  case  of  writ 
of  restitution  is  clear.  It  will  go  for  the 
whole  amount  of  fine,  as  well  as  the  costs. 
In  order  that  the  prosecutor  in  certiorari 
may  he  made  whole  (Arrowsmltji  v.  Van 
Arsdale,  21  N.  J.  Law,  471),  but  it  is  not 
clear  that  it  will  issue  against  one  of  two 
persons  for  the  whole  amount  of  such  fine  or 
penalty,  which  must  by  law  be  distributed 
by  the  court  as  the  agency  of  the  law,  as 
provided    by    the   above-mentioned   statute. 
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Where  the  law  disposes  of  the  proceeds  of 
the  litigation,  in  definite  proportions  by  the 
hands  of  its  own  officer,  the  writ  should  go 
against  those  to  whom  the  law  gives  such 
{proceeds  In  lilce  proportion. 

An  order  will  be  made  that  the  writ  issue 
requiring  the  district  society  and  the  in- 
former each  to  restore  a  moiety  of  the  fine, 
and  requiring  them  collectively  to  repay  the 
costs  which  were  paid  to  the  Justice  of  the 
peace  on  the  original  judgment  The  writ 
will  also  Include  the  costs  of  this  proceeding, 
to  be  In  like  manner  levied  against  the  so- 
detgr  and  the  Informer. 


(77  N.  J.  L.  UT) 

8HBBWIN  T.  STEBNBERO  et  aL 

(Supreme  Court  of  New  Jersey.    Nov.  9,  1808.) 

MoKBT  Received  ({  6*)— Right  of  Action. 

Defendants  entered  into  a  written  agree- 
ment with  plaintiff,  wherein  they  agreed  to  in- 
corporate as  ti.  Stembenr  Se  Co.,  apon  the 
strength  of  which  plaintiff  contributed  $1,500 
to  defendants.  jThe  corporation  was  never 
formed,  and  in  a  suit  by  plaintiff  to  recover 
the  amount  paid,  held,  that,  the  consideration 
having  failed,  the  defendants  were  liable  under 
the  agreement  as  joint  conttactois  in  an  ac- 
tion of  assumpsit. 

[Ed.  Note. — For  other  cases,  see  Money  Re- 
ceived, Cent.  Dig.  S  27 ;   Dec.  Dig.  {  6.*] 

(Syllabus  by  th^  Orart.) 

Hrror  to  Circuit  Court,  Hudson  County. 

Action  by  Anna  Sberwin  against  Lazar 
Sternberg  and  Rose  Sternberg.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

Argued  June  term,  1906,  before  the  CHIETF 
JUSTICE,  and  TRENCHARD  and  MIN. 
TORN,  J  J. 

A.  T.  Dear  and  George  0.  Tennant,  for 
defendant  in  error.  Frank  SI  Bradner,  for 
plalntUfs  In  error. 

UINTT7RK,  J.  The  plaintUT  and  defend- 
ants entered  Into  a  written  contract,  where- 
by they  agreed,  within  five  days  from  the 
date  thereof,  that  the  defendants  would  form 
a  corporation,  to  be  known  as  L.  Sternberg 
ft  Co.,  In  pursuance  of  which  the  plaintiff 
contributed  to  the  defendants,  one  of  whom, 
at  least  at  that  time,  was  conducting  a  de- 
partment store  business  In  Jersey  City,  the 
sum  of  $1,500,  for  which  the  plaintiff  was 
to  receive  stock  and  a  position  in  the  busi- 
ness. The  defendants  failed  to  ti-rm  the 
corporation  within  the  time  limite<(,  or  at 
all.  and  the  plaintiff  brought  suit  upon  the 
common  counts  to  recover  the  amount  paid. 
The  trial  court  directed  a  verdict  upon  this 
testimony  for  the  plaintiff,  and  this  writ  of 
«Tor  is  Intended  to  review  the  correctness 
of  that  direction. 

The  testimony  demonstrated  that  the  de- 
fendants received  the  money;    that  an  ef- 


fort was  made  to  Incorporate,  Irat  that  the 
Secretary  of  State  refused  to  allow  the  In- 
corporating papers  to  be  filed  because  of  a 
similarity  of  title  to  that  of  an  existing  cor- 
poration. Defendant's  contention  that  the 
filing  of  the  incorporation  certificate  with 
the  county  clerk  resulted  in  the  formation 
of  at  least  a  de  facto  corporation  Is  without 
merit,  for  the  reason  that  the  plaintiff's 
agreement  was  to  contribute  to  the  formation 
of  a  de  jure  corporation.  Furthermore,  that 
question  was  not  raised  by  exception  at  the 
trial,  and  It  cannot  therefore  be  noticed  here. 
Associates  v.  Davison,  29  N.  J.  Law,  415; 
Potts  V.  Evans,  58  N.  J.  Law,  884,  34  Atl. 
4.  The  contention  that  the  defendant  Rose 
Sternberg  occupied  the  status  only  of  a  sure-^ 
ty  is  erroneous.  Her  status  was  fixed  by  the 
agreement  In  evidence  In  which  she  acknowl- 
edged herself  to  be  a  "party  of  the  first 
part,"  and  further  acknowledged  that  the 
plaintiff  had  contributed  $1,500  for  the  pur- 
pose of  the  Incorporation,  "the  receipt  where- 
of Is  hereby  acknowledged  by  the  said  par- 
ties of  the  first  part."  She  Is  therefore  es- 
topped from  denying  that. she  had  an  inter- 
est In  the  business,  or  that  she  was  benefited 
by  the  payment  16  Cyc.  679,  and  cases; 
State  Bank  t.  Chetwood,  8  N.  J.  Law,  1;  L. 
R.  10  a  P.  315;  2  Bice  on  Ev.  70a  The 
facts  proved  make  It  clear  as  a  matter  of 
law,  that,  under  the  terms  of  the  agree- 
ment, the  defendants  were  liable  as  joint 
contractors;  and,  upon  the  well-settled  prin- 
ciples applicable  to  that  status  they  became 
lia^le,  in  an  action  of  assumpsit  upon  failure 
of  the  consideration  expressed  In  tbe  agree- 
ment, to  repay  to  the  plaintiff  the  motiey 
advanced  by  her  as  quid  pro  quo  for  tbe 
performance  of  the  defendant's  agreement 
4  Cyc.  229,  and  cases;  1  Chltty,  PL  99?  1 
Parsons  on  Cent  22;  Alpaugh  v.  Wood,  68 
N.  J.  Law,  638<  23  AtL  261;  Cory  v.  Free- 
holders, 47  N.  J.  Law,  181;  National  Trust 
Company  v.  Gleaaon.  77  N.  T.  400,  83  Am. 
Rep.  632. 

Entertaining  this  view  of  the  case,  we 
find  the  remaining  assignments  of  error  with- 
out merit,  and  conclude  that  ^e  judgment 
should  be  affirmed. 

■="         (n  M.  J.  u  ao 

LANG  ▼.  BERRIEN,  Receiver  of  Taxes,  et  al. 

(Supreme  Court  of  New  Jersey.    Nov.  5,  1908.) 

Taxation  (|  40*)— Place  of  Taxation— Ab- 
SEssHENT  —  Classuioation  —  "In  Such 
Place." 

Chapter  62  of  the  Laws  of  1885  (P.  L.  p. 
61)  provides  "that  wlienever  any  person,  firm, 
or  corporation  sbail,  subsequently  to  the  time 
fixed  by  law,  for  the  completion  of  the  annual 
valuation  and  assessment  for  local  taxes  in 
any  taxing  district  In  this  state  bring  or  send 
into  such  taxing  district  any  stock  of  goods  or 
merchandise  to  be  sold  or  disposed  of  in  a  place 
of  business  temporarily  occupied  for  their  sale, 
without  the  intention  of  engaging  in  permanent 
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trade  in  snch  place,"  such  stock  shall  be  taxed 
at  the  general  rate  for  the  current  ^ear.  Beld, 
that  the  words  "in  such  place"  must  be  con- 
strued as  referring  to  the  "place  of  business"; 
and  that,  when  so  construed,  the  statute  creates 
an  unsubstantial  and  illusory  classification  of 
property  for  taxation,  and  is  therefore  uncon- 
stitutional. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  40.*] 

(Syllabas  by  the  Court.) 

Certiorari  on  the  prosecution  of  Morris 
Lang,  against  Andrew  J.  Berrien,  receiver 
of  taxes,  and  the  inhabitants  of  the  city  of 
Trenton,  to  review  an  assessment  Tax  set 
aside. 

Argued  June  term,  1908,  before  QARRI- 
SON,  SWATZB,  and  PARKER,  JJ. 

A.  S.  Appleget,  for  prosecutor. 

PARKER,  J.  This  writ  brings  up  for  re- 
view an  assessment  of  taxes  assessed  and 
levied  against  the  prosecutor  by  the  commis- 
sioners of  assessment  of  tlie  dty  of  Trenton 
on  January  31,"  1908,  for  taxes  of  tiie  year 
1907  on  personal  property  valued  at  $5,500, 
none  of  which  was  brought  Into  the  city  of 
Trenton  until  January  28,  1908.  The  tax 
was  levied  under,  and  by  virtue  of  an  act 
of  the  Legislature  passed  March  9,  1885 
(P.  L.  p.  61;  Gen.  St.  1895,  p.  8418).  en- 
titled "An  act  to  provide  for  the  taxation  of 
the  property  of  persons  engaged  temporarily 
in  business  in  taxing  districts  subsequent- 
ly to  the  completion  of  the  annual  assess- 
ments by  the  local  assessors."  Its  first  sec- 
tion reads  as  follows:  "That  whenever  any 
person,  firm  or  corporation  shall,  subsequent- 
ly to  the  time  fixed  by  law,  for  the  comple- 
tion of  the  annual  valuation  and  assess- 
ment for  local  taxes  in  any  taxing  district 
in  this  state  bring  or  send  into  such  taxing 
district  any  stock  of  goods  or  merchandise 
to  be  sold  or  disposed  of  in  a  place  of  busi- 
ness temiwrarily  occupied  for  their  sale,  with- 
out the  intention  of  engaging  in  permanent 
trade  in  such  place,  the  owner,  consignee  or 
person  in  charge  of  said  goods  or  merchan- 
dise shall  Immediately  notify  the  local  as- 
sessor or  board  of  assessors  by  whatever 
name  such  officer  or  board  shall  be  designat- 
ed; and  thereupon  the  assessor  or  board  of 
assessors,  as  the  case  may  be,  shall  at  once 
proceed  to  value  the  said  stock  of  goods  and 
merchandise  at  its  true  value,  and  upon  such 
valuation  the  said  owner,  consignee  or  per- 
son in  charge  shall  pay  to  the  collector  of 
taxes  of  the  township,  town,  borough  or 
city,  as  the  case  may  be,  a  tax  at  the  rate 
assessed  for  state,  county  and  local  purposes 
in  the  taxing  district  in  the  year  then  cur- 
rent; and  It  shall  not  be  lawful  to  sell  or  dis- 
pose of  any  such  goods  or  merchandise  as 
aforesaid  in  such  taxing  district  imtll  the 
assessor  or  board  of  assessment  shall  have 
been  so  notified  as  aforesaid  and  the  tax  as- 
sessed thereon  duly  paid  to  the  collector." 


The  second  section  provides  that  for  failure 
to  notify  the  taxing  authorities  as  above  re- 
quired, or  to  pay  the  tax  for  selling  any  of 
the  property  before  the  tax  is  paid,  the  own- 
er of  the  property  shall  forfeit  twice  the 
amount  of  the  tax,  to  be  recovered  in  an 
action  of  attachment  The  prosecutor  rent- 
ed a  temporary  place  of  business  In  Trenton, 
and  on  January  28,  1908,  had  it  stocked 
with  goods  for  immediate  sale,  when  he 
was  notified  by  one  of  the  city  assessors  to 
make  report  as  required  by  section  1.  He 
accordingly  did  so,  and  the  commissioners, 
accepting  his  valuation,  immediately  imposed 
a  tax  at  the  current  rate  of  1907,  and  re- 
turned It  to  the  receiver  of  taxes  for  col- 
lection. 

The  assessment  Is  attacked  by  prosecutor 
on  the  ground  that  the  act  quoted  violates 
the  constitutional  provision  that  "property 
shall  be  assessed  for  taxes  under  general 
laws  and  by  uniform  rules  according  to  its 
true  value"  in  that  the  first  section  lays 
down  an  illusory  classification  of  the  prop- 
erty taxable.  In  this  we  agree  with  him. 
A  careful  reading  of  section  1  discloses  that 
the  class  of  property  made  taxable  embraces 
merely  any  stock  of  goods  or  merchandise 
brought  or  sent  after  the  date  of  annual 
valuation  and  assessment  Into  any  taxing 
district,  to  be  sold  or  disposed  of  in  a  place 
of  business  temporarily  occupied  for  their 
sale  without  the  Intention  of  engaging  in 
permanent  trade  In  such  place;  L  e.,  such 
place  of  business.  Whatever  may  be  said 
as  to  the  propriety  of  a  classification  em- 
bracing all  property  intended  for  sale  in 
a  temporary  place  of  business  without  an 
intention  on  the  part  of  the  owner  of  en- 
gaging in  permanent  trade  within  the  tax- 
ing district  all  that  need  be  said  now  is  that 
no  such  classification  is  contained  in  the 
statute  under  discussion.  An  essential  cri- 
terion of  the  class  in  question  is  the  absence 
of  intention  on  the  part  of  the  owner  to  en- 
gage in  permanent  trade  in  the  place  of  busi- 
ness temporarily  occupied  by  him.  Under 
this  act  goods  are  taxable  whose  owners  in- 
tend to  engage  In  permanent  trade  in  the 
taxing  district,  but  only  temporarily  in  the 
particular  place  of  business  therein,  even 
though  their  occupancy  becomes  permanent; 
while  in  the  case  of  an  owner  intending  to 
engage  in  permanent  trade  in  the  identical 
place  of  business  the  goods  are  exempt  until 
the  next  regular  day  for  valuation  and  as- 
sessment, though  such  owner  in  fact  vacate 
before  that  time  and  leaves  the  district,  so 
that  his  occupancy  is  in  fact  temporary. 
Such  a  classiflcation  seems  neither  logical  nor 
substantial.  It  may  be  that  by  the  word 
"place"  the  draftsman  of  this  act  intended 
"taxing  district";  but,  if  so  he  failed  to  ex- 
press that  intention.  Under  well-recognized 
rules  of  construction,  the  words  "such  place" 
must  be  considered  as  relating  to  the  ia^t 
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"place"  previously  mentioned;  L  e^  the  place 
of  business. 

For  these  reasons,  we  regard  the  act  In 
qoestlon  as  unconstitutional  and  Invalid.  The 
tax  brought  up  will  therefore  be  set  aslde^ 


C77  N.  J.  U  231) 

BOWBLIi  V.  PUBLIC  SBRVICB  CORP. 
(Supreme  Ck>art  of  New  Jersey.    Nov.  16,  190&) 
New  Tbiai,  (I  72*)— Weight  or  EvInKNCl^— 

NuMBEB  OF  Witnesses. 

It  does  not  follow  that,  because  the  num- 
ber of  defendant's  vfltnesses  exceed  those  of  the 
plaintiff,  a  verdict  for  the  latter  will  ipso  facto 
be  set  aside. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.   Dig.  S  146;    Dec.  Dig.  i  72.  •] 

(Syllabus  by  the  Court.) 

Action  by  Isaac  Howell  against  the  Public 
Service  Corporation.  Verdict  for  plaintiff. 
Kule  to  show  cause  discharged. 

Argued  June  term,  1908,  before  GUMMERBT, 
C.  J.,  and  TRENCHARD  and  MINTTJRN,  JJ. 

E.  A.  Armstrong,  for  the  rule.  John  Boyd 
Avla,  opposed. 

PBJB  CURIAM.  There  was  no  question 
made  in  this  cause  regarding  the  fact  that 
the  plaintiff  was  Injured  by  having  been 
thrown  from  his  wagon,  at  about  7  o'clock  In 
the  evening,  on  Federal  street.  In  the  city  of 
Camden,  by  the  impact  of  a  trolley  car,  which 
struck  the  plaintiff's  wagon  In  the  rear.  The 
contention  strenuously  urged  by  defendant  at 
the  trial  was  that  the  car  which  caused  the 
damage  was  not  defendant's  car,  but  that  of 
the  Camden  &  Trenton  Railway  Company, 
which  was  operating  on  the  same  track. 
This  It  will  be  perceived  presented  an  Issue 
of  fact,  which  the  court,  upon  the  motion  to 
nonsuit,  and  again  at  the  close  of  the  case 
upon  a  motion  to  direct  a  verdict,  properly 
submitted  to  the  Jury.  The  verdict  for  the 
plaintiff  upon  this  Issue  Is  now  attacked  by 
defendant,  upon  the  ground  that  It  Is  against 
the  weight  of  evidence.  The  rule  Is  funda- 
mental, and  the  decisions  are  numerous  in 
this  court,  that  if  there  be  any  evidence  which 
raises  a  debatable  question  upon  the  issue 
involved,  a  case  is  presented  for  the  consid- 
eration of  the  Jury.  Smith  on  Negligence,  p. 
15;  P.  B.  B.  V.  Righter,  42  N.  J.  Law,  180. 
Nor  does  It  follow,  as  urged  by  defendant, 
that  because  the  number  of  witnesses  for  the 
defendant  predominates  upon  the  issue  for- 
mulated, the  verdict  must  ipso  facto  be  set 
aside  as  erroneous.  Cambell  v.  Dei.  &  At 
Tel.  Co.,  70  N.  J.  Law,  195,  56  Atl.  303;  Alex- 
ander Dyeworks  v.  Roufosse,  67  N.  J.  Law, 
700,  32  Atl.  373.  The  weight  of  the  testi- 
mony and  the  credibility  of  the  witnesses  are 
the  determining  factors  for  the  consideration 
of  the  Jury,  and  Into  this  consideration  the 
Dumber  of  witnesses  pro  and  con  properly  en- 
ters In  the  determination  of  the  issue.    But 


we  cannot  say  upon  the  testimony  in  this 
case,  even  though  our  reasoning  might  lead 
us  to  a  different  result  from  that  reached  by 
the  jury,  that  the  testimony  so  far  preponder- 
ates In  favor  of  the  defendant  as  to  enable  us 
to  say  that  the  verdict  of  the  Jury  is  neces- 
sarily erroneous.  Faux  v.  Wlllett,  69  N.  J. 
Law,  62,  64  Atl.  520;  Campbell  v.  Emslie,  72 
N.  J.  Law,  37,  59  Atl.  1030. 

We  find  nothing  of  substance  in  the  remain- 
ing reasons  advanced  by  the  defendant,  and 
we,  therefore,  conclude  that  the  rule  to  show 
cause  should  be  discharged. 


(77  N.  J.  U  lU) 
SOMERS  ▼.  STBBLMAN. 
(Supreme  Court  of  New  Jersey.    Nov.  16,  1908.) 

Elections   (J    305*)  —  Election    Contest  — 

FiNDiNO  OF  Pacts— Review. 

The  finding  of  the  circuit  conrt  upon  the 
facts  in  a  contested  election  case  la  binding  up- 
on this  court,  under  the  provisions  of  Election 
Act  1898  (P.  L.  p.  315),  if  there  be  any  evidence 
to  support  such  finding. 

[EM.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  {  329;  Dec  Dig.  |  305.*] 

(Syllabus  1^  the  Court) 

Appeal  from  Circuit  Court,  Atlantic 
County. 

Action  by  Curtis  Somers  against  John  O. 
Steelman.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Argued  June  term,  1908,  before  GUM- 
MERE,  C.  J.,  and  TRENCHARD  and  MIN- 
TURN,  JJ. 

Bourgeois  ft  Sooy,  for  appellee. 

MINTURN,  J.  John  0.  Steelman,  the  In- 
cumbent, was  declared  elected  mayor  of 
Linwood  In  Atlantic  county,  at  the  election 
in  November,  1007,  by  one  majority.  His 
opponent,  the  contestant  here,  filed  a  petition 
in  the  circuit  court,  seeking  to  avoid  the 
election  of  Steelman,  upon  the  ground  of  mis- 
conduct of  the  election  board  and  the  recep- 
tion of  sufficient  Illegal  votes  for  Steelman 
to  change  the  result ;  and  upon  this  issue  the 
circuit  court  decided  In  favor  of  the  incum- 
bent. We  are  asked,  upon  this  petition  of 
api)eal,  to  reverse  the  result  declared  by  that 
court,  because  three  electors,  Ireland,  Steel- 
man, and  Elder,  whose  votes  Were  cast  for 
the  Incumbent,  had  no  legal  right  to  vote, 
while  the  Incumbent  insists  to  the  contrary, 
and  contends  that  the  vote  of  one  Stelger, 
which  was  cast  for  the  contestant,  should 
not  be  counted,  for  the  reason  that  Stelger 
was  not  entitled  to  vote.  Upon  the  argument 
of  this  appeal  the  contest  regarding  Steel- 
man's  vote  (a  person  other  than  the  Incum- 
bent) was  abandoned,  thus  narrowing  the 
question  at  issue  to  the  legality  of  the  votes 
of  Elder  and  Ireland  cast  for  the  incumbent, 
and  of  Stelger  cast  for  the  contestant  The 
act  under  which  this  appeal  Is  taken  author- 
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Isea  an  appeal  "tor  error  of  law  only."  Sec- 
tion 175,  Election  Laws  1808  (P.  L.  p.  315). 
And  the  finding  of  the  drcnlt  court  upon  the 
facta,  therefore,  must  be  accepted  by  this 
court  as  final,  if  there  be  any  evidence  to 
sapport  it  Cleary  v.  Kendall,  IS  N.  J.  Law 
X  134;  In  re  Election  of  Register  Essex 
Co.,  12  N.  J.  Law  J.  271.  We  think  there  was 
snch  evidence.  Elder's  vote  was  challenged 
because  he  did  not  have  a  legal  residence  in 
Llnwood.  He  seemed  to  I>e  unsettled  In  his 
habits,  and  of  a  nomadic  disposition;  bat 
the  court  found  npon  the  testimony  that,  If 
he  had  a  habitat  at  all,  it  was  at  Linwood. 
towards  which  place  he  possessed  that  anlmo 
revertendl  which  is  the  guiding  test  in  such 
cases.  Stout  v.  Leonard,  37  N.  J.  Law,  495 ; 
Kugler  V.  Shreve,  28  N.  J.  Law,  132.  Under 
the  limited  power  of  review  contained  In  the 
statute  we  must  accept  this  finding  as  cor- 
rect. Upon  similar  ground  the  court  reject- 
ed the  vote  of  Stelger,  finding  upon  the  evi- 
dence that  be  was  not  entitled  to  vote  at 
Llnwood.  Ireland  was  an  invalid,  and  his 
vote  was  taken  outside  of  the  election  booth 
by  one  of  the  election  oflicers,  and  carried 
by  him  to  the  box,  and  there  deposited.  This 
procedure  seems  to  have  been  without  war- 
rant under  the  statute ;  but  It  is  unnecessary 
for  the  purpose  of  this  appeal  to  determine 
the  question,  because  the  rejection  of  Ire- 
land's vote  upon  that  ground  would  be  coun- 
terbalanced by  the  rejection  of  Stelger's  vote, 
and  would  leave  the  result  as  It  was  re- 
turned by  the  election  board. 

We  conclude,  therefore,  that  the  Judgment 
of  the  circuit  court  should  be  affirmed. 


(77  N.  J.  U  lit) 

KOKOLL  V.  BBOHM  &  BUHL  LDMBBB 

CO. 
(Supreme  Court  of  New  Jersey.    Nov.  9,  190S.) 

MONICIPAL     CORPOHATIONS     (j     705*)— RUNA- 

WAT  Team— Pi-JESUMPTION  OF  Neoliqencb. 
The  unexplained  presence  on  a  public  high- 
way of  ft  team  of  runaway  horses  harnessed  to 
a  wagon,  unattended  by  the  owner  or  other 
person,  raises  a  presumption  of  negligent  man- 
agement on  the  part  of  the  owner ;  and,  if  they 
collide  with  another  vehicle  on  the  street  be- 
cause they  were  not  under  proper  control,  the 
owner  will  t>e  liable  for  damages  resulting  there- 
from. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1515;  Dea  Dig.  i 
706;*    Highways,  Cent  Dig.  i  46ai 

(Syllabus  by  the  Orart) 

Appeal  from  District  Court  of  Newark. 

Action  by  Anton  KokoU  against  the  Brohm 
&  Bubl  Lumber  (Company.  Judgment  for 
plaintiff  \jx  the  district  court,  and  defendant 
appeals.    Affirmed. 

Argued  Jilne  term,  1008,  before  BEXID, 
BERCiEN,  and  YOORHEBS,  JJ. 

Frank  Benjamin,  for  appellant  Henry  B. 
Viyllng,  foe  appellee. 


BERGEN,  X  Wblle  the  plalntifr  was  ra- 
pairing  a  carriage  which  stood  in  the  street 
near  the  curb  in  front  of  his  workshop,  de- 
fendant's runaway  team,  attached  to  a  wag- 
on, collided  with  and  damaged  plaintiff's  car- 
riage, for  which  he  brought  a  suit  and  recov- 
ered the  judgment  now  under  review. 

The  testimony  shows  that  plaintiff  was  a 
carriage  maker,  doing  business  In  the  city  of 
Newark;  that  a  customer  had  left  for  repair 
a  carriage  on  the  public  street  close  to  the 
curb  In -front  of  plaintifTs  workshop;  that 
while  plaintiff  was  repairing  the  carriage  on 
the  street  where  It  had  been  left,  the  coUlsioa 
occurred;  that  there  was  no  one  on  defend- 
ant's wagon,  the  team  being  unattended,  nor 
did  any  explanation  appear  for  this  imusual 
condition.  We  think  the  fact  that  a  team  of 
runaway  horses  are  found  dashing  along  a 
public  highway,  without  the  attendance  ot 
the  owner  or  his  servants,  raises  a  presump- 
ticrn  of  negligence  In  their  management  and 
care  which  will  render  him  liable,  in  the  ab- 
sence of  explanation,  for  Injuries  caused  by 
their  unrestrained  acts.  Unger  v.  Forty-Sec- 
ond Street  B.  R.  Co.,  61  N.  X.  500.  The  de- 
fendant offered  no  explanatory  facts,  but  per- 
mitted the  presumptive  negligence,  arising 
from  the  case  stated,  to  stand  tinchallenged. 
The  defense  Insisted  upon  is  that  plaintiff 
was  a  wrongdoer  because  the  carriage  he  waa 
repairing  was  an  obstruction  to  the'street» 
.contrary  to  a  municipal  ordinance,  and  there- 
fore he  cannot  recover.  Whether  the  ordi- 
nance has  any  Influence  in  this  case  we  ara 
not  called  upon  to  determine,  because  the 
only  question  raised  on  this  branch  of  the 
case  by  the  specifications  is  that  "the  weight 
of  the  evidence  showed  contributory  negli- 
gence on  the  part  of  the  plaintiff,"  and  thia 
court  on  an  appeal  from  the  district  coart> 
will  not  consider  the  weight  of  evidence. 

We  find  no  error  In  the  record  brouglit  ap^ 
and  the  Judgment  will  be  afllrmed. 


(77  N.  J.  U  M) 

READ  T.  BOARD  OF  EXCISE  COiTRS  OF 
CITT  OF  CAMDEN  et  al.  (two  cases). 

(Supreme  Ourt  of  New  Jersey.    Nov.  17, 1908.) 

IRTOXICATIHO  LiQUOBS  ($  45*)— APPLIOATXOIt 

roB  LicEirsis— Recohuendation. 

Section  42  of  the  inns  and  taverns  act  (2 
Gen.  St.  1895,  p.  1794),  which  provides  that 
the  signers  of  a  recommendation  for  a  license 
shall  not  have  recommended  another  applica- 
tion' in  the  same  township,  city,  or  borough  for 
the  same  year,  is  a  subsisting  and  paramount 
regulation  of  the  subject  that  la  unaffected  by 
"An  act  to  establish  an  excise  department  in 
cities  of  this  state"  (P.  L.  1902,  p.  628),  or  by 
the  creation  of  the  administrative  tribunals  con- 
templated by  that  act,  and  that  is  unrepealed 
and  iriepealable  by  the  legislative  acts  of  such 
bodies. 

(Ed.  Note.— BV>r  other  cases,  see  latoxieatinc 
liquois,  Dec  Dig.  |  45.*] 

(Syllabns'by  the  Court) 
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Application  for  writ  of  certiorari  by 
Obarles  C.  Read  to -the  Board  of  Excise  Com- 
missloners  of  the  City  of  Camden  and  Thorn- 
«8  Madden,  and  by  the  same  prosecutor  to 
the  Board  of  EJxdse  Commlsslonera  of  the 
dty  of  Camden  and  Joseph  Goetslnger. 
Proceedings  reversed,  and  licenses  set  aside. 

Argued  June  term,  1906,  before  GABBI- 
SON,  SWAYZB,  and  PARKER,  JJ. 

Darid  H.  GoS,  John  B.  Katea,  and  Hotrard 
H.  Cooper,  for  prosecutor. 

OA&BISON,  J.  The  vrita  that  have  been 
argued  together  bring  up  licenses  granted 
by  the  board  of  excise  commissioners  of  the 
dty  of  Camden,  respectively,  to  Thomas 
Aladden  on  January  8,  1906,  and  a  similar 
license  granted  to  Joseph  Goetslnger.  The 
first  and  second  reasons  filed  by  the  prosecn- 
tor  raise  a  single  qaestlon  that  Iji  common  to 
tmth  cases.  These  reasons  are  "(1)  because 
the  act  of  1902  (P.  L.  p.  628),  creating  ex- 
cise boards,  did  not  confer  upon  said  boards 
unlimited  Jurisdiction,  but  that  said  boards 
in  the  granting  of  licenses  are  bound  by  the 
law  of  the  state  regulating  the  sale  of  in- 
toxicating liquors;  (2)  because  the  petition 
accompanying  the  application  for  said  li- 
cense did  not  contain  the  names  of  twelve 
freeholders  -who  had  not  signed  other  appli- 
cations within  one  year." 

The  state  of  fact  upon  which  these  rea- 
•ons  are  predicated  is  established  by  the  dep- 
ositions talien  under  a  rule  of  court  In  case 
of  Madden's  recommendation  on  which  there 
were  15  signers,  all  but  one  had  signed  rec- 
ommendations for  licenses  granted  on  Janua- 
ry 8,  190S,  previously  to  the  granting  of  Mad- 
den's license.  In  the  case  of  Goetslnger  out 
of  12  signers  7  bad  signed  recommendations 
for  licenses  previously  granted  for  the  same 
year.  This  state  of  affairs,  which  Is  not  in 
contravention  of  the  ordinance  of  the  excise 
iMtard  passed  on  January  5,  1903,  Is  In  direct 
contravention  of  the  statute  of  this  state, 
respecting  inns  and  taverns  (2  Gen.  St.  1895, 
p.  1788).  the  forty-second  section  of  which 
is  as  follows:  "That  the  freeholders  required 
to  recommend  to  the  court  suitable  persons 
for  license  to  keep  inns  and  taverns,  shall  be 
flnch  as  shall  not  have  recommended  any 
other  application  for  a  license  under  the 
second  section  of  this  act,  in  the  same  town- 
ship, city  or  borough  for  the  same  year." 
The  second  section  thus  referred  to  is  the 
one  prescribing  the  character  of  the  recom- 
mendation required  by  the  inns  and  taverns 
act.  The  question  that  Is  thus  presented  is 
which  Is  paramount,  the  ordinance  of  the  ex- 
cise board  or  the  statute  of  the  state,  and 
this,  in  turn,  depends  upon  the  question 
whether  the  act  of  the  Legislature  that  cre- 
ated these  local  Iwards  conferred  upon  them 
unlimited  and  exclusive  powers  of  legislation 
tonching  the  granting  of  licenses  to  sell  in- 
toxicating liqnors,  or  only  a  particular  funcs 
tlon  and  a  qualified  Jurisdiction  with  respect 
timeto.    The  act  in  question  is  "An  act  to 


establish  an  excise  department  In  cities  of 
this  state"  passed  in  1902.  P.  L.  p.  628.  A 
mere  reading  of  the  enumeration  of  the  pow- 
ers conferred  by  this  act  upon  the  boards 
established  under  its  provisions  shows  that 
such  powers  in  so  far  as  they  are  legislative 
in  character  are  confined  to  the  malting, 
amending,  and  repealing  of  dty  ordinances 
and  by-laws.  There  Is  nothing  In  the  act 
that  clothes  such  boards  with  power  by  their 
ordinances,  either  expressly  or  by  Implica- 
tion, to  repeal  or  override  tJie  general  stat- 
ute law  of  the  state  regulating  an  Important 
subject-matter  the  local  administration  of 
which  is  committed  to  such  boards;  nor  does 
the  act  purport  to  be  a  complete  scheme  cov- 
ering the  entire  subject-matter.  On  the  con- 
trary, its  clearly  expressed  purpose  Is  the 
administration  of  excise  laws,  and  not  their 
abrogation  or  repeal.  If  any  doubt,  could 
exist  as  to  the  soundness  of  this  construction. 
It  is  removed  as  far  as  this  court  Is  concern- 
ed by  Judicial  decisions  that  are  directly  in 
point  In  Miller  v.  Camden,  63  N.  J.  Law, 
601,  43  Atl.  1069,  It  was  held  tbat  the  power 
conferred  upon  boards  of  excise  by  the  act 
of  1886  (P.  L.  p.  397)  to  prescribe  penalties, 
although  plenary  In  terms,  was  subordinate 
to  the  provisions  of  the  city  charter  in  so 
far  as  such  ordinances  were  in  contravention 
to  such  statute.  Justice  Gummere,  deliver- 
ing the  opinion  of  this  court  In  that  case, 
said:  "The  Legislature  had  in  granting  its 
charter  to  Camden  already  declared  what 
should  be  the  maximum  penalty  for  the  vio- 
lation of  its  municipal  ordinances,  and  tbat 
maximum  remained  unchanged  by  the  trans- 
fer from  the  city  council  to  the  excise  board 
of  the  power  to  pass  ordinances  regulating 
the  sale  of  liquor  and  to  punish  violations  of 
such  ordinances." 

In  Peer  v.  Board  of  Excise  of  Newark,  70 
N.  J.  .Law,  496,  57  Atl.  153,  it  was  held  that 
the  powers  of  an  excise  board  appointed 
under  the  act  of  1903  (P.  L.  p.  369)  although 
unlimited  In  terms  as  to  the  licensing  of  Inns 
and  taverns  were  to  be  exercised  in  subordi- 
nation to  the  general  act  of  1889  regulating 
the  sale  of  Intoxicating  liquors.  In  the  very 
recent  case  of  Sexton  v.  Excise  Commission- 
ers of  Asbury  Park  (N.  J.  Sup.)  69  Atl.  470, 
in  which  the  same  act  that  is  now  under  re- 
view was  Involved,  H  was  held  that  the  es- 
tablishment of  excise  boards  under  that  act 
did  not  extinguish  the  general  limitations  • 
upon  or  regulations  of  the  exercise  of  the  li- 
censing power  contained  In  the  inns  and  tav- 
erns act  or  other  preceding  act  of  general 
legislation.  The  precedent  statute  in  that 
case  was  the  act  of  March  3,  lS70  (P.  L.  p. 
397),  which  prohibited  the  granting  of  a  liq- 
uor license  within  one  mile  of  the  outside 
limits  of  a  camp  meeting  association.  This 
provision  It  was  held  was  a  subsisting  limita- 
tion upon  the  licensing  powers  conferred  in 
general  terms  by  the  act  of  1902  upon  the 
board  of  excise  of  Asbury  Park  with  rnspect 
to  a  license  for  an  inn  and  tavern  witliin  WM 
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mile  of  Ocean  Grove.  Justice  Reed,  deliver- 
ing the  opinion  of  this  court,  said:  "The 
purpose  of  the  act  to  establish  boards  of  ex- 
cise in  cities  in  this  state  was  to  transfer 
the  licensing  function  from  the  body  which 
in  the  several  cities  then  possessed  the  li- 
censing power  to  the  new  board  to  be 
specially  constituted.  All  the  restrictions 
which  controlled  the  old  board  In  the  exer- 
cise of  Its  authority  to  license,  whether  ex- 
isting in  the  charter  of  the  city  or  In  the 
general  acts  applicable  to  such  city,  remained 
to  control  the  exercise  of  power  by  the  new 
board.  •  •  •  That  the  transfer  of  the 
licensing  power  from  the  common  council 
to  the  board  of  excise  commissioners  under 
the  act  of  1902  did  not  repeal  the  then  re- 
striction on  the  licensing  power  seems  ap- 
parent" 

The  conclusion  In  the  present  case  to  which 
these  decisions  imperatively  point  is  that  the 
provision  of  the  forty-fifth  section  of  the  inns 
and  taverns  act  touching  the  qualifications 
of  signers  to  recommendations  for  liquor  li- 
censes Is  a  subsisting  and  paramount  regula- 
tion of  that  matter  that  Is  unaffected  by  the 
erection  of  the  administrative  tribunals  ef- 
fected by  the  act  of  April  8,  1902,  and  that 
is  unrepealed  and  Irrepealable  by  the  legis- 
lative acts  of  such  bodies. 

The  proceedings  brought  up  by  these  writs 
are  reversed,  and  the  licenses  so  granted  va- 
cated and  set  aside. 


(77  N.  J.  L.  68) 


EIRBT  V.  LBS. 


(Supreme  Court  of  New  Jersey.    Nov.  18,  1908.) 

1.  Counties  (|  65»)  —  Officebs— Vacancies- 
Appointment— Election. 

Under  Const  art  7,  8  2,  par.  6,  and  article 

5,  par.  12,  providing  tliat  coanty  clerks  shall 
be  elected  at  an  annual  election  for  members  of 
the  General  Assembly  and  hold  office  for  5 
years,  and  that  when  any  vacancy  occurs  the 
Governor  shall  fill  it  until  a  successor  is  elected, 
and  Act  April  4,  189S  (P.  L.  pj.  237,  304,  || 

6,  130),  providing  ttiat  county  clerics  shall  be 
elected  at  a  general  election  once,  every  five 
years,  and  that  any  vacancy  in  the  office  shall 
be  supplied  at  the  general  election,  unless  the 
vacancy  happens  within  1,5  days  preceding  the 
election,  a  vacancy  is  created  by  the  death  of 
a  county  clerk,  and  where  such  death  is  more 
than  15  days  before  the  general,  election  it  may 
he  filled  at  such  election,  though  the  Governor 
has  appointed  one  to  fill  the  vacancy. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  §  65.*] 

On  Information  In  the  nature  of  a  quo  war- 
ranto by  the  state,  on  the  relation  of  Samuel 
Kirby,  against  Edward  8.  Lee.  Heard  on  de- 
murrer to  the  information.  Judgment  for 
relator. 

Argued  November  term,  1908,  before  REED, 
BERGEN,  and  VOORHEES,  JJ. 

Joseph  H.  Gaskell,  for  relator.  Bourgeois 
&  Sooy,  for  respondent 


REED,  J.  The  question  raised  by  the 
pleadings  rises  from  the  following  admitted 
facts:  Lewis  P.  Scott  was  elected  county 
clerk  of  Atlantic  county  at  a  general  election 
for  members  of  assembly  held  In  November, 
1905.  Mr.  Scott  died  In  November,  1907.  Ed- 
ward S.  Lee,  the  respondent,  was  appointed 
by  Gov.  Stokes  on  December  6,  1907,  to  fill 
the  vacancy  created  by  the  death  of  Mr. 
Scott.  At  the  last  general  election,  Samael 
Kirby  was  elected  to  the  office  of  coanty 
clerk  of  Atlantic  county,  and  has  qualified  as 
such.  M^.  Lee  refuses  to  surrender  the  of- 
fice to  Me.  K^rby.  This  writ  is  sued  out  to 
Inquire  by  what  right  Mr.  Lice  still  retains 
the  oflSce.  The  Insistence  of  Mr.  Lee  Is  that 
bis  appointment  was  for  the  unexpired  term 
of  Mr.  Scott,  whose  term  would  have  expired 
In  Novemb^*,  1910,  had  be  lived  to  that  peri- 
od. , 

So  far  as  the  sltuatlcm  is  controlled  by  the 
statutes  of  this  state,  the  solution  of  the 
question  propounded  Is  plain.  The  act  to 
regulate  elections  (P.  L.  1898,  p.  238,  {  6) 
enacts  that  the  clerks,  registrars  of  deeds, 
and  surrogates  of  counties  shall  be  elected  by 
the  people  of  their  respective  counties  at  a 
general  election  once  In  every  five  years. 
Section  139  of  this  statute  (P.  L.  1898,  p.  304) 
enacts  that :  "Any  vacancy  happening  in  the 
office  of  •  •  •  clerk  •  •  •  of  any 
.county,  shall  be  supplied  at  the  general  elec^ 
tlon  next  succeeding  fhe  happening  thereof, 
unless  such  vacancy  shall  happen  within  fif- 
teen days  next  preceding  such  election.  In 
which  case  such  vacancy  shall  be  supplied 
at  the  second  succeeding  general  election." 
Mr.  Scott  having  died  more  than  16  days  be- 
fore the  last  general  election,  the  people  of 
Atlantic  county  had  the  statutory  right  to 
elect  a  new  clerk  at  that  election. 

It  Is  insisted,  however,  that  this  statutory 
provision  respecting  the  filling  of  vacancies 
in  the  office  of  county  clerk  is  In  contraven- 
tion of  our  state  Constitution.  The  consti- 
tutional provisions  invoked  In  support  of  this 
contention  are  article  7,  §  2,  par.  6,  and  ar- 
ticle 5,  par.  12,  of  that  instrument  The  first 
of  these  clauses  is  this:  "Clerks  and  sur- 
rogates of  counties  shall  be  elected  by  the 
people  of  their  respective  counties  at  an  an- 
nual election  for  members  of  the  General 
Assembly.  They  shall  hold  their  ofilce  for 
five  years."  The  second  of  these  constita- 
tlonal  provisions  is  this:  "When  a  vacancy 
happens  in  the  office  of  a  clerk  or  surrogate 
of  any  county,  the  Governor  shall  fill  such 
vacancy,  and  the  commission  shall  expire 
when  a  successor  is  elected  and  qualified."  It 
is  not  perceived  how  these  provisions  antago- 
nize the  already  quoted  clauses  In  the  elec- 
tion act  The  Constitution  does  not  say  that 
there  shall  be  an  election  for  the  office  of 
county  clerk  once  in  every  five  years.  The 
clause  In  the  election  act  does  use  that  lan- 
guage, but  that  clause  is  to  be  read  In  con- 
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nectlon  with  the  clause  proTldIng  for  the 
filling  of  vacancies,  which  modified  the  lan- 
guage of  the  previous  provision.  The  Consti- 
tution merelj-  states  how  the  clerks  of  coun- 
ties are  to  be  elected,  and  how  long  they  shall 
hold  ofiice.  It  does  not  state  that  there  shall 
be  an  election  for  clerks  at  certain  general 
elections,  which  elections  shall  be  separated 
by  a  period  of  five  years.  Nothing  In  the 
Constitution  prevents  the  election  of  a  clerk 
at  any  general  election  for  members  of  as- 
sembly, save  the  fact  that  there  will  be  no 
vacancy  to  which  the  candidate  can  be  elect- 
ed. When  however,  an  incumbent  dies,  there 
la  a  vacancy;  and  another  elected  at  any  gen- 
eral election  thereafter,  so  far  as  the  lan- 
guage of  the  Constitution  controls,  is  the  de 
Jure  clerk.  The  exercise  by  the  Governor  of 
his  constitutional  power  to  fill  this  vacancy 
In  no  way  Impairs  the  right  to  elect  at  the 
ensuing  general  election,  for  the  Constitutioa 
Itself  provides  that  the  appointment  shall 
expire  when  a  snccessor  is  elected  and  quali- 
fied. 

We  are  therefore  of  the  opinion  that  there 
should  be  judgment  for  the  relator. 


(77  N.  J.  I..  10) 

ZDANOEWICZ  v.  BURLINGTON  COUNT! 

TRACTTION  CO. 
(Supreme  Court  of  New  Jersey.    Nov.  9,  1908.) 

1.  GONTBACTS  (S  28*)— REQCisrrES— Yauditt 

or  AS.SENT. 

One  who  eaters  into  a  written  contract, 
witboot  fraud  or  imposition  being  practiced  up- 
on him,  is  conclusively  presumed  to  understand 
and  assent  to  its  terms  and  legal  effect 

[£M.  Note. — For  other  cases,  see  Contracts, 
Dec.  Dig.  {  28.*] 

2.  Rexease  (S  34*)— Requisites— Vauditt. 

A  release  under  seal  of  a  claim  for  personal 
injuries  is  a  bar  to  an  action  for  such  injuries, 
unless  obtained  by  fraud  or  deceit. 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent.  Dig.  8  82;   Dec  Dig.  §  34.*] 

3.  REI.EASE  (t  58*)— <3de8tioh  for  Jubt— Va- 

UDITT. 

Evidence  held  insufficient  to  go  to  the  jury 
on  the  question  whether  a  release  pleaded  by  de- 
fendant in  an  action  for  personal  injuries  was 
obtained  by  fraud  and  deceit. 

(E^  Note.— For  other  cases,  see  Release,  Cent 
Dig.  {{  109-114;    Dec.  Dig.  |  68.*] 

Action  by  Joseph  Zdancewlcz  against  the- 
Burlington  County  Traction  Company.  Rule 
to  show  cause  why  a  verdict  directed  for  de- 
fendant should  not  be  set  aside.  Rule  dis- 
charged. 

Argued  June  term,  1008,  before  GUM- 
MERE,  C.  J.,  and  TRENCHARD  and  MIN- 
TURN,  JJ. 

George  M.  Bacon  and  G.  Dore  Cogswell, 
for  plaintiff.  Gasklll  &  Gaskill,  for  defend- 
ant 

OUMMERE,  C.  J.  This  action  was  brought 
to  recover  damages  for  Injuries  received  by' 
the  platntlfC  while  npon  one  of  the  cars  of 


the  defendant  company,  and  which  he  aver- 
red were  due  to  carelessness  In  the  opera- 
tion of  the  car.  The  defendant  pleaded  the 
general  issue,  and  also  a  release  under  seal 
executed 'by  the  plaintiff.  The  plaintiff  re- 
plied to  the  plea  of  a  release,  denying  that 
he  had  executed  such  a  writing,  and,  fur- 
ther, that  the  release  had  been  obtained 
from  him  by  fraud  and  covin.  At  the  trial 
of  the  cause,  after  the  plaintiff  had  put  in 
his  case,  and  the  defendant  had  proved  the 
execution  of  the  release  by  the  plaintiff,  and 
the  circumstances  attending  it,  the  court 
suspended  the  putting  In  of  the  defendant's 
proofs  on  the  question  of  its  alleged  negli- 
gence, until  after  hearing  the  rebutting  testi- 
mony of  the  plaintiff  on  the  subject  of  the 
execution  of  the  release.  When  that  proof 
was  In,  the  court  advised  counsel  for  the 
defendant  that  It  was  unnecessary  to  sub- 
mit evidence  on  the  question  of  negligence, 
as  the  release  constituted  a  complete  defense 
to  the  action,  and  thereupon  directed  a  ver- 
dict for  the  defendant  The  plaintiff  now 
insists  before  us  that.  In  taking  the  case 
from  the  Jury,  the  trial  court  erred,  and 
that,  for  this  reason,  the  rule  to  show  cause 
should  be  made  absolute. 

The  plaintiff  admitted  the  signing  of  the 
release.  The  proof  offered  by  the  defendant 
on  the  subject  of  Its  execution  consisted  of 
the  testlmMiy  of  Mr.  Eckhard  Budd,  the  at< 
tomey  of  the  company,  and  that  of  Dr. 
Prlckett,  a-  surgeon  at  the  hospital  to  which 
the  plaintiff  had  been  taken  after  the  acci- 
dent, and  who  was  In  attendance  upon  him. 
Mr.  Budd's  testimony  was:  That,  as  a  re* 
suit  of  Instructions  received  by  him  from  one 
of  the  officers  of  the  company,  he  prepared  a 
written  release  of  all  claim  which  the  plain- 
tiff might  have  against  the  company,  in  con< 
sideration  of  the  payment  of  $100  by  the 
latter  to  the  former ;  that  he  took  the  draft 
of  the  release  and  $100  In  cash  to  the  hospi- 
tal, and  there  had  an  Interview  with  the 
plaintiff  In  the  presence  of  Dr.  Prlckett  He 
thus  states  the  Interview :  "The  minute  that 
I  came  into  the  room,  and  I  sat  at  the  foot 
of  the  bed,  this  man  (1.  e.,  the  plaintiff) 
said,  'Who  is  that  manr  Dr.  Prlckett  spoke 
up  and  told  bim  that  I  was  the  lawyer  that 
represented  the  trolley  company,  and  then 
I  spoke  up  and  said  that  I  was  the  lawyer 
that  represented  the  trolley  company,  that 
I  had  been  told  he  wanted  to  settle  any 
claim  he  had  against  the  company  for  $100, 
and  X  asked  him  If  that  was  right,  and  he 
said  it  was.  '  I  then  said  I  had  a  release 
which  I  would  read,  and  I  read  this  re- 
lease through.  When  I  got  through,  I  said 
to  him,  'Do  you  understand  that  release?' 
And  he  said — ^I  don't  remember  whether  be 
said  no,  or  that  be  didn't  know.  I  then  hand- 
ed the  release  to  Dr.  Prlckett,  and  said, 
'Doctor,  you  take  that  release  and  read  It 
slowly  to  him,  section  by  section,  and  ex- 
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plain  It  to  blm.'  So  the  doctor  took  the  re- 
lease ap  and  read  It  to  blm,  and  as  he  read 
it  be  told  blm  wbat  that  meant  In  English, 
stripped  of  Its  legal  verbiage,  and  when  he 
got  through  he  says,  'Do  you  understand  It?' 
And  he  said,  'Yes.'  Then  he,  of  bis  own 
volition,  made  a  remark,  and  I  think  I  re- 
member his  exact  words,  because  I  was 
very  careful  about  this,  and  because  I  want- 
ed to  have  It  all  straight  He  then  said, 
when  Dr.  Prickett  asked  him,  T>o  you  under- 
stand this?'  'I  want  put  In  there  tbey  give 
me  work.'  The  release  had  nothing  in  It 
about  work.  It  was  a  straight  release  for  so 
much  money,  and  after  Dr.  Prickett  had  read 
the  release  to  him,  and  asked  him  if  be  un- 
derstood it,  without  any  suggestion  from  Dr. 
Prickett,  or  from  me,  be  said  In  answer  to 
that  question,  immediately  after  the  reading 
and  explaining  of  the  release,  'I  want  put 
In  there  tbey  give  me  work.'  Dr.  Prickett 
then  told  blm  that  the  trolley  company  could 
not  do  that,  and  explained  to  him  why,  and 
then  I  told  him  that  this  trolley  company 
might  be  sold  some  time,  and  that  tbey 
could  not  have  anything  like  that  put  In  as  a 
thing  that  would  hang  over  them,  and  that 
if  he  signed  this  release  be  would  get  the 
$100,  but  that  I  would  not  assure  him  be 
would  get  work.  And  he  then — this  right 
arm  that  was  cut  oft,  if  I  remember  right, 
was  bandaged  up,  and  it  was  kind  of  stick- 
ing up — and  kind  of  looking  down  toward 
this  arm  he  made  some  remark  about  it,  that 
he  could  not  work  with  this  arm  off.  I  don't 
remember  the  exact  sentence  that  be  used 
In  reference  to  that,  and  I  told  blm  that  I 
was  very  sorry,  but  that  the  trolley  company 
could  not  guarantee  him  work;  that,  as  far 
as  I  was  concerned  individually,  I  would  do 
what  I  could  to  have  the  trolley  company 
employ  blm,  but  that  if  be  signed  this  paper 
be  would  get  the  $100,  and  that  would  be 
all  be  would  ever  get  from  the  company  for 
losing  his  arm.  I  then  said  to  blm  'Now, 
do  you  understandr  And  he  said,  'Yes.' 
And  I  held  this  $100  up,  and  I  said,  'if  you 
sign  this  paper,  you  get  the  $100,  and  you 
can  -never  get  any  more  from  the  trolley 
company.'  He  said,  'I  understand.'  He 
then  made  bis  mark,  I  think,  to  the  paper." 
Mr.  Budd  la  corroborated  in  every  particu- 
lar In  his  statement  of  what  was  said  by 
himself.  Dr.  Prickett,  and  the  plaintiff,  on 
the  occasion  of  the  execution  of  the  release, 
by  the  testimony  of  Dr.  Prickett.  Nor  does 
the  plaintiff,  as  I  read  his  testimony,  deny 
that  Mr.  Budd  and  Dr.  Prickett  made  the 
statements  and  explanations  to  him  which 
they  testified  to.  His  story  was  tbat  be  did 
not  understand  what  was  said  by  them, 
tbat  be  supposed  the  paper  was  a  receipt  for 
sick  benefits  which  be  was  entitled  to  receive 
from  a  benevolent  society  of  which  he  was 
a  member,  and  tbat  he  signed  it  under  that 
belief.    He  did  not  even  deny  that  be  made 


the  replies  which  Mr.  Budd  and  Dr.  PrlcA- 
ett  testified  to,  except  so  far  as  his  state- 
ment tbat  he  did  not  understand  what  was 
said  to  blm  by  them  is  such  a  denial. 

The  rule  of  the  common  law  that  a  party 
who  enters  into  a  contract  in  writing,  with- 
out any  fraud  or  imposition  being  practiced 
upon  blm,  is  conclusively  presumed  to  under- 
stand and  assent  to  Its  terms  and  legal  ef- 
fect, is  in  full  force  in  this  state.  Its  appli- 
cation led  the  Court  of  Errors  and  Appeals, 
in  the  case  of  Fivey  v.  Pennsylvania  R.  R. 
Co.,  67  N.  J.  Law,  627,  52  Ati.  472,  91  Am. 
St.  Rep.  445,  to  hold  that  a  release  similar 
in  form  to  that  in  the  present  case  constitut- 
ed a  complete  bar  to  an  action  for  personal 
Injuries,  unless  obtained  by  fraud  or  deceit 
Fully  understanding  tbat  such  was  the  law, 
plaintlflTs  counsel  replied  for  his  client  deny- 
ing the  execution  of  the  release,  and  also 
averring  that  it  was  obtained  through  fraud 
and  covin.  The  signing  of  the  release,  as 
has  already  been  stated,  was  admitted  by 
the  plaintiff  at  the  trial.  The  only  question, 
consequently,  to  be  considered  In  the  de- 
termination of  this  rule,  is  whether  there  is 
anything,  in  the  proofs  submitted,  upon 
which  fraud  or  deceit  in  obtaining  the  re- 
lease may  be  predicated.  The  only  persons 
who  have  any  knowledge  of  the  facts  and 
circumstances  attending  its  execution  are  the 
plaintiff,  Mr.  Budd,  and  Dr.  Prickett.  The 
testimony  of  the  three  makes  it  manifest 
that  no  fraud  or  deceit  was  practiced  by  the 
defendant,  or  any  one  representing  it  The 
plalntiCTs  belief  (which,  in  disposing  of  this 
rule,  we  assume  he  .  entertained)  that  the 
paper  he  signed  was  a  sick  benefit  receipt 
was  not  induced  by  anything  which  was  said 
to  him  on  the  occasion  of  his  signing.  He 
said  nothing,  either  to  Mr.  Budd  or  to  Dr. 
Prickett,  to  indicate  that  be  did  not  fully 
understand  the  contents  of  the  paper  or  its 
purpose.  The  case  being  barren  of  any  evi- 
dence which  tends  to  support  the  averment 
of  the  plaintiff's  replication  that  the  release 
pleaded  by  the  defendant  was  obtained  by 
fraud  and  covin,  the  trial  court  was  justi- 
fied in  directing  a  verdict  for  the  defendant 
Fivey  V.  Pennsylvania  R.  R,  Co.,  supra. 

The  rule  to  show  cause  will  be  discharged. 


(77  N.  J.  tu  lie) 
CORKRAN  «t  al.  v.  TAYLOR. 
(Supreme  Ojurt  of  New  Jersey.    Nov.  9,  1908.) 

1.  Courts  (J  169*)— Jubisdiction— Amount— 
Set-Off. 

In  an  action  in  the  district  court  to  recover 
$204  for  services  performed,  a  notice  of  recoup- 
ment of  damages  to  the  amount  of  $710  for  de- 
fective work  was  properly  stricken,  as  exceedins 
the  jurisdiction  01  the  court. 

rEd.  Note.— For  other  cases,  see  Cburts,  Clent. 
Dig.  t  422 ;  Dec  Dig.  i  169.»] 

2.  Evidence  (8  354*)— Book  Accountb. 

Books  of  account  made  up  in  the  usual 
coarse  of  business  from  written  reports  of  work 
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done  and  materials  flsed  are  competent,  with 
or  without  the  reports  themselves,  to  prove  a 
claim  for  the  labor  and  materials. 

[Ed.   Note.— For   other   cases,    see    Evidence, 
Cent.  Dig.  §  1467;    Dec.  DigTl  854.*] 

3.  EviDEWOE  ({  376*)— Book  Accouhts— Au- 
thentication. 

Id  an  action  for  labor  and  materials,  it  was 
error  to  permit  items  from  plaintiffs'  ledger  to 
be  read  before  it  bad  been  properly  proved  and 
marked  in  evidence. 

[Ed.    Note.— For   other   cases,    see   Evidence, 
Cent.  Dig.  (8  1628-1647 ;   Dec.  Dig.  I  376.«] 

4.  AVPKAI.   AND   ESROB    ({    1052*)— Habhless 

E^BBOH— PsEJUDICIAIi    E^EKCT. 

frror  in  reading  in  evidence  items  from 
plaintiffs'  ledger,  before  it  was  properlv  proved, 
was  harmless,  where  the  ledger  was  afterwards 

S roved  and  the  items  properly  admitted  in  evi- 
ence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4174;    Dec.  Dig.  |  1052.*] 

6.  Tblal  (I  413*)— CoBBECTioN  ov  Ebbob— Ex- 
clusion 01-  Evidence. 

In  an  action  for  labor  and  materials,  where 
the  conrt  refused  to  allow  the  cross-examination 
of  a  witness  as  to  plaintiffs'  system  o/  book- 
keeping on  the  introductory  part  of  the  exam- 
ination, bat  stated  he  might  be  examined  later, 
and  afterwards  permitted  a  full  examination, 
when  the  desired  evidence  was  fully  brought  out, 
there  was  no  error  in  refusing  to  allow  the 
questions  on  the  first  part  of  the  examination. 

[Ed.  Note.— For  other  cases,  see  XtiaL  Cent. 
Dig.  {  978;    Dec.  Dig.  i  413.*) 

6.  Witnesses    (8    267*)— Examination— Dis- 

CBETION    of  TBIAL  COUBT— SCOPB   OF   OBOSS- 

E^xavination. 

In  an  action  for  services-  in  repairing  de- 
fendant's automobile,  the  exclusion  of  a  question 
as  to  the  proper  method  of  fitting  the  bearings, 
addressed  to  a  witness  called  to  prove  plaintiffs' 
account  books,  and  to  testify  generally  to  the 
manner  of  doing  the  work  under  his  supervi- 
sion, but  not  as  an  expert,  was  not  an  improper 
exercise  of  the  trial  court's  discretion  In  limit- 
ing the  scope  of  the  cross-examination,  though  it 
might  have  l>een  allowed. 

[Ed.   Note. — For  other  cases,   see  Witnesses, 
Cent.  Dig.  88  823-830;    Dec.  Dig.  8  267.*] 

7.  Evidence  (8  242*)— ADinaaiONS  bt  Aoxrt 
— Authobity  to  Make. 

In  an  action  for  services  in  repairing  an 
automobile,  a  question  to  defendant  as  a  wit- 
ness as  to  what  one  of  plaintiffs'  employ^  had 
told  him  as  to  the  compression  of  the  machine 
was  properly  excluded;  the  nature  of  the  em- 
ployment of  such  employe  not  showing  that  h« 
was  employed  to  make  statements  for  plaintiffs, 
10  that  nis  statements  would  not  bind  them. 

[Ed.    Note.— For    other   cases,   see    Evidence, 
Cent  Dig.  88  883-807 ;    Dec.  Dig.  8  242.*] 

8.  Tbiai.  (8  296*)  —  IitSTBucTiONS  —  Ebbob 
Cubed  bt  Subsequent  Instructions. 

In  an  action  for  repairs  to  defendant's  au- 
tomobile, defendant  claiming  that  the  work  was 
defective  in  part,  an  instruction  calling  atten- 
tion to  the  evidence  that  a  general  overhauling 
bad  been  given  the  machine,  and  that  defendant 
conceded  some  work  to  have  been  done  in  addi- 
tion to  the  defective  work,  and  expressing  the 
opinion  tliat  some  value  liad  been  received  by 
defendant  for  the  repairs,  though  it  might  have 
been  objectionable  by  itself,  was  cured  by  a 
subsequent  instruction  that  whether  any  work 
vas  performed  for  defendant  which  should  b« 
paid  for  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  88  705-718;  Dec.  Dig.  8  296.*] 


Appeal  from  District  Ooart  of  Atlantic 
City. 

Action  by  Henry  W.  Corkran  and  William 
Meloney,  trading  as  Corkran  &  Maloney, 
against  Samuel  C.  Taylor.  From  a  judg- 
ment for  plaintiffs,  defendant  appealed.  Af- 
firmed. 

Argued  Jtme  term,  1908,  before  GARRI- 
SON, SWAYZB,  and  PARKER,  JX 

Bourgeois  &  Sooy,  for  appellant  BU  H. 
Chandler,  for  appellees. 

PARKER,  J.  The  appellant;  defendant  be- 
low, employed  the  plaintiffs  to  give  bla  auto- 
mobile a  general  overhauling,  and  disputed 
their  bill  on  the  ground  of  defective  work. 
PlaintiCb  having  sued  in  the  district  court 
to  recover  the  amount  of  their  bill,  $204, 
defendant  filed  a  small  set-off,  which  was  al- 
lowed at  the  trial,  and  also  a  notice  of  re- 
coupment of  damages  for  alleged  defective 
work,  amonntlng  to  $710.49,  which  was  prop- 
erly struck  out  as  exceeding  the  jurisdiction 
of  the  court  Klenzle  v.  Gardner,  73  N.  J. 
Law,  258,  63  Atl.  10.  There  was  a  verdict 
and  judgment  for  plaintiffs,  and  defendant 
appeals. 

Some  13  reasons  are  assigned  for  reversal, 
all  of  which,  except  the  last  relate  to  ques- 
tions of  evidence.  Several  of  these,  which 
bear  on  the  use  of  the  plaintiffs'  books  of 
account  as  evidence,  may  be  considered  to- 
gether. It  appeared  that  besides  the  usual 
day  book  and  ledger,  which  were  offered  in 
evidence,  plhlntlffs  used  a  system  of  time 
slips  on  which  the  workmen  made  entries  of 
woi^  done,  and  of  time  consnmed  and  ma- 
t^lals  nsed  In  doing  it  The  defendant  ob- 
jected to  the  books  without  the  slips,  and  aft- 
er some  colloquy  the  court  admitted  the  books 
and  the  slips  also;  defendant  objecting  to 
them  all.  The  fifth  and  sixth  reasons  raise 
this  point,  which  Is  fully  disposed  of  In  Cork- 
ran  T.  Rutter  (N.  J.  Snp.)  69  AU.  954,  decided 
since  the  trial  of  this  case,  and  In  which  the 
system  used  by  these  very  plaintiffs  was  con- 
sidered, and  It  was  held  that  the  books  were 
admissible  with  or  without  the  time  slips. 
That  the  books  with  the  slips  were  admissible 
had  been  previously  settled  in  Dinment  v. 
Cblloty,  66  N.  J.  I^aw,  295,  49  Atl.  445,  808. 

It  Is  next  objected  that  the  court  permitted 
Items  from  the  plaintiffs'  ledger  to  be  read 
to  the  Jury,  when  said  ledger  had  not  been 
properly  proved  and  had  not  been  marked 
In  evidence.  This  was  widonbtedly  a  tech- 
nical error;  but  as  the  ledger  was  after- 
wards proved  and,  as  we  have  just  held,  prop- 
erly admitted  In  evidence,  and  the  items 
therein  might  then  have  been  read  to  the 
jury,  no  harmful  error  was  committed  by 
anticipating  the  proper  time  to  read  them. 

Another  reason  assigned  Is  that  the  court 
refused  to  allow  defendant's  attpmey  to 
cross-examine  witness  Meloney  as  to  plaln- 
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tiffs'  system  of  bookkeeping.  Tbe  court  did 
so  refuse,  on  tbe  Introductory  part  of  the  ex- 
amination, but  expressly  stated  to  counsel 
that  he  might  do  so  later,  and  actually  did 
permit  full  cross-examination  afterwards. 
Tbe  point  which  defendant  apparently  desir- 
ed to  draw  out  was  tbe  use  of  a  system  of 
time  slips,  which  appeared  clearly,  and  which 
has  already  been  considered.  We  think  no 
error  was  committed,  under  the  circum- 
stances. 

Three  other  reasons  are  based  on  the  re- 
fusal of  the  court  to  allow  witness  Meloney 
to  be  asked  whether  he  considered  the  use  of 
emery  a  good  method  of  fitting  on  brass  bear- 
ings, and  whether,  if  emery  had  l>een  used, 
it  would  have  been  possible  to  clean  it  out 
afterwards  except  by  scraping.  Meloney  had 
not  been  called  as  an  ^expert.  He  was  called 
to  prove  the  shop  books  of  the  plaintiffs,  of 
which  be  bad  charge,  and  also  testifled  gen- 
erally as  to  the  doing  of  the  work  under  his 
Buperrlsion.  In  this  aspect,  the  court  might 
in  Its  discretion  liave  allowed  tbe  questions ; 
but  we  think  they  were  fully  within  tbe  dis- 
cretion of  tbe  Judge  in  limiting  tbe  scope  of 
cross-examination,  and  that  no  complaint  can 
be  made  because  that  discretion  was  exercised 
to  their  exclusion. 

The  court  also  OTermled  a  question  asked 
of  defendant  when  sworn  as  a  witness,  by 
bis  attorney,  as  to  what  statement  was  made 
to  him  by  a  Mr.  Thompson  as  to  the  com- 
pression of  the  machine.  This  question  was 
properly  OTerrnled.  Thompson  was  an  em- 
ploye of  the  plaintiffs,  who  had  worked  on 
the  machine ;  but  it  was  not  made  to  appear 
that  he  was  employed  to  make  statements  in 
their  bebalf,  or  that  bis  employment  was  of 
such  a  character  as  to  give  rise  to  that  infer- 
ence. Hence  his  statements  would  not  be 
binding  on  them.  Huebner  v.  Erie  R.  R.,  69 
N.  J.  Law,  327,  55  Atl.  273;  Hill  v.  Adams 
Express  Co.,  74  N.  J.  Law,  338,  68  AU.  94. 

Three  other  reasons  based  on  rulings  as  to 
evidence  are  not  pressed,  and  so  will  not  be 
considered.  Tbe  twelfth  reason  challenges 
■  the  allowance  by  the  court  of  a  hypothetical 
question  to  the  witness  Smith,  who  was  called 
as  an  expert  mechanic.  Tbe  ground  of  cbal- 
lenge  is  that  the  hypothesis  embodied  in  tbe 
question  was  broader  than  tbe  evidence  war- 
ranted. We  have  examined  the  evidence  and 
have  come  to  the  conclusion  that  it  fairly 
warranted  the  framing  of  the  question  In 
form  as  put 

The  last  reason  relates  to  an  instruction  by 
the  judge  to  the  Jury,  In  effect,  that  some 
verdict  for  tbe  plaintiffs  must  be  returned. 
The  court  charged,  and  we  think  properly, 
that  as  tbe  recoupment  had  been  struck  out 
as  exceeding  Its  Jurisdiction,  all  counterclaim 
by  the  defendant  for  damages  by  reason  of 
defective  work  must  be  relegated  to  such 
new  suit  as  defendant  might  bring  in  an- 
other court,  and  therefore  should  not  be  con- 


sidered by  tbe  Jury  in  abatement  of  whatever 
might  be  due  plaintiffs  for  work  properly  per- 
formed on  the  machine  and  by  which  de- 
fendant benefited;  and  calling  attention  to 
tbe  evidence  that  a  general  overhauling  bad 
been  giveu  to  the  machine  by  plaintiffs,  and 
that  defendant  conceded  certain  work  to  have 
been  done  outside  of  the  alleged  defective 
work  for  which  the  counterclaim  was  made, 
expressed  tbe  opinion  that  some  value  had 
been  received  by  the  defendant  for  the  re- 
pairs put  on  the  machine  by  the  plaintiffs. 
Taken  by  Itself,  this  instruction  might  l>e  ob- 
jectionable, though  we  are  inclined  to  think 
tbe  evidence  supported  it;  but  in  any  case 
tbe  court  elsewhere  left  it  distinctly  to  tbe 
Jury  to  say  "whether  any  service  was  per- 
formed by  the  plaintiffs  for  the  defendant  on 
his  machine  which  was  worthy  of  pay."  Tak- 
en In  connection  with  this  instruction,  the 
remark  objected  to  appears  tp  be  mere  com- 
ment and  not  prejudicial  to  the  defendant 

Finding  no  error  on  tbe  whole  case,  the 
Judgment  will  be  affirmed. 


In  re  LEHIGH  VALLET  R.  CO. 
(Supreme  Court  of  New  Jersey.    Nov.  9,  1908.) 

1.  Taxation  ({  47*)— Raixboads— Looai.  Tax- 
ation. 

A  local  tax  on  railroad  property  used  for 
railroad  purposes  must  be  canceled  in  a  pro- 
ceeding under  the  statute  to  determine  whether 
the  local  assessment  or  tbe  assessment  of  the 
State  Board  of  Assessors  is  correct. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent.  Dig.  i  108;   Dec.  Dig.  S  47.*] 

2.  municipai,  cobpobations  ((  966*)— local 
Taxation  —  Fbopebtt  Subjeot— Raii.boad 
Pbopebtt. 

A  pier  of  a  railroad  was  used  as  a  ware- 
bouse  for  freight  discharged  from  cars,  pre- 
paratory to  being  8bipi>ed  by  lighters  and  barges. 
Flour  was  about  tlie  only  commodity  put  on  the 
pier,  and  the  flour  delivered  there  was  chiefly 
consigned  to  a  single  firm,  who  used  the  pier  for 
the  purpose  of  blending  the  flour  consigned  to 
them.  They  had  no  lease'  on  the  pier,  but  were 
charged  for  demurrage  as  other  consignees,  and 
were  allowed  to  have  the  machinery  of  the  pier 
without  any  charge  therefor.  Held,  that  the 
pier  was  used  for  other  than  railroad  purposes, 
and  was  subject  to  local  taxation. 

(Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  20C5;  Dec.  Dig.  I 
966.*]  ' 

In  the  matter  of  the  Lehigh  Valley  Rail- 
road Company  to  review  tax  assessments  on 
its  property.  Local  taxes  affirmed  in  part 
and  reversed  In  part 

Argued  June  term,  1908,  before  GARRI- 
SON, SWAYZB,  and  PARKER,  JJ. 

Collins  &  Corbin,  for  Lebigh  Valley  R.  Co. 
James  J.  Murphy,  for  Jersey  City. 

PER  CURIAM.  This  case  18  a  case  of 
double  taxation  for  1904-05,  on  railroad 
property  In  Jersey  City.  It  has  been  taxed 
both  by  the  State  Board  of  Assessors  and 
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the  <dt7  asaesaon,  and  this  proceeding  Is 
taken  nnder  the  statute,  before  three  Jus- 
tices, to  determine  which  assessment  Is  cor- 
rect. For  the  year  1904,  Pier  E  alone  is  In- 
volved. For  1905,  Warehouse  on  Pier  G 
and  Pier  I  are  also  Involved.  But  as  to 
the  two  latter  no  contention  was  made  by 
the  city  on  the  argument,  and  It  appears  to 
concede  that  this  property  was  used  lor  rail- 
road purposes.  The  local  tax  thereon  for 
1905  should  be  canceled. 

The  only  question  now -Involved  therefore 
is  whether  Pier  B  is  used  for  railroad  pur- 
poses, so  that  It  Is  taxable  by  the  State 
Board  of  Assessors,  or  whether  it  is  not  used 
for  railroad  purposes  and  is  taxable  by  the 
city  of  Jersey  City.  The  evidence  shows  that 
it  is  used  as  a  warehouse  pier  for  the  han- 
dling of  freight,  which  Is  discharged  from 
cars,  preparatory  to  being  transhipped  by 
lighters  and  barges  to  different  points  in 
New  York  Harbor.  Flour  Is  about  the  only 
commodity  put  on  Pier  E,  and  the  flour  de- 
livered there  is  consigned  to  a  single  firm  of 
consignees,  who  use  the  pier  for  the  purpose 
of  blending  the  flour  that  comes  consigned 
to  them.  The  consignees  have  no  lease  of 
the  pier,  but  are  charged  for  demurrage  Just 
as  other  consignees,  and  they  are  allowed  to 
have  machinery  upon  the  pier  without  any 
charge  therefor.  Some  flour  for  other  par- 
ties also  goes  on  this  pier,  but  it  is  a  small 
percentage.  The  original  packages  are  some- 
times emptied  on  the  pier,  no  doubt,  for  the 
purpose  of  blending.  We  think  that  these 
facts  indicate  that  the  pier  is  used  for  other 
than  railroad  purposes,  and  that  it  is  there- 
fore subject  to  local  taxation,  and  the  case 
Is  governed  by  In  re  Erie  Railroad  Compa- 
ny. 65  N.  J.  Law,  608,  48  Atl.  601. 

It  was  therefore  assessable  by  Jersey  City, 
and  the  assessment  should  be  affirmed. 


(76  X.  J.  h.  251) 

ZniMERMAN  V.  HUDSON  &  M.  R.  CO. 
(Supteme  Court  of  New  Jersey.    Nor.  9,  1908.) 
1.  Eminent   Domain    (S   234*)— Railroads— 

Assessment  of  Damagis— Repobt— Cebtio- 

RABl— Gkounds. 

Revised  Railroad  Act  1903  (P.  L.  p.  645)  S 
13,  provides  that  proceedings  to  condemn  shall 
be  had  pursuant  to  P.  L.  1900,  p.  79.  Sec- 
tions 5  and  6  wliereof  provide  for  the  appoint- 
ment of  commissioners  to  examine  the  property 
and  to  make  an  equitable  appraisement  of  its 
valne.  and  an  assessment  of  the  amount  to  be 
paid  for  such  land  or  other  property,  etc.  Held, 
that  the  commissioners  are  simply  to  ascertain 
vhat  sum  is  an  equivalent  for  the  whole  rij^t 
to  be  acquired,  and  the  whole  Injury  to  be  in- 
flicted, leaving  to  other  tribunals  the  distribu- 
tion of  the  fund  among  the  claimants  of  par- 
ticalar  estates  and  interests,  and  hence  certiora- 
ri by  a  lessee  will  not  lie  to  review  the  action 
of  commiteioners  on  the  ground  that  they  re- 
ported the  damages  in  a  lump  sum,  instead  of 
making  separate  awards  to  the  lessee  for  his 
leasehold  interest  and  to  the  owner  of  the  fee. 

[Ed.  Note.— For  other  cases,  see  EJminent  Do- 
main, Cent.  Dig.  SI  596,  597 ;  Dec  Dig.  {  234.*] 


2.  Eminent  Domain  (8  264*)— Pboceedings 
TO  Take  Propektt  and  Assess  Compensa- 
tion—Review ON  Cebtiobabi. 

Whether  a  tenant  of  lands  sought  to  be 
acquired  by  a  railroad  corporation,  organized 
under  the  act  concerning  railroads,  is  entitled 
to  appeal  from  ait  award  of  commissioners  in 
condemnation  proceedings ;  whether  mandamus 
will  lie  to  a  circuit  court  to  compel  it  to  frame 
an  issue  on  appeal  from  the  award ;  and,  if  it 
will,  then  whether  such  a  writ  ought  to  be  al- 
lowed to  an  applicant  for  certiorari  to  review 
the  action  of  commissioners  on  the  ground  that 
they  failed  to  make  a  separate  award  to  ap- 
plicant for  his  leasehold  interest — are  questions 
which  ought  not  to  be  determined  on  a  prelim- 
inary application  for  certiorari,  but  on  formal 
hearing  and  full  argument. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  S  6S9 ;    Dec  Dig.  J  264.*] 

Condemnation  proceedings  by  the  Hudson 
&  Manhattan  Railroad  Company  against  Sam* 
uei  Zimmerman.  Application  by  defendant 
for  certiorari  to  review  the  action  of  the 
commissioners,  and  for  rule  to  show  cause 
why  mandamus  should  not  issue  to  compel 
the  framing  of  an  issue.  Certiorari  denied, 
and  rule  to  show  cause  allowed. 

Argued  February  term,  1908,  before  GUM- 
MERE,  O.  J.,  and  BERGEN  and  MINTURN, 
JJ. 

J.  Merritt  Lane,  for  the  nil&  Collins  & 
Corbin,  opposed. 

OUMMERB,  C.  X  Zimmerman,  the  appli- 
cant in  this  matter,  seeks  a  certiorari  to  re- 
view the  action  of  commissioners  appointed 
in  a  condemnation  proceeding.  Instituted  by 
the  Hudson  &  Manhattan  Railroad  Company, 
to  acquire  a  tract  of  land  owned  by  one  Hill 
and  in  the  possession  of  the  applicant  under 
a  lease  which  does  not  expire  until  1910. 
The  ground  of  the  application  is  that  the 
commissioners  erred  In  reporting  the  value 
of  the  property  taken,  and  the  damages  sus- 
tained by  the  taking.  In  a  lump  sum,  instead 
of  making  a  separate  award  of  the  moneys 
to  be  paid  to  the  applicant  for  his  leasehold 
interest,  and  of  the  amount  to  be  paid  to 
Hill,  the  owner  of  the  fee. 

The  revised  railroad  act  of  1903  (P.  L.  p. 
645),  under  which  the  company  exercised  the 
right  of  eminent  domain,  provides  in  the  thir- 
teenth section  that  the  proceedings  to  con- 
demn shall  be  had  pursuant  to  "an  act  to 
regulate  the  ascertainment  and  payment  of 
compensation  for  property  condemned  or 
taken  for  public  use."  P.  L.  1900,  p.  79. 
The  fifth  and  sixth  sections  of  that  act  pro- 
vide that  commissioners  shall  be  appointed 
"to  examine  and  appraise  the  said  lands  or 
property  and  to  assess  the  damages,"  and 
that  they  shall  "proceed  to  view  and  examine 
the  land,  or  other  property,  and  make  a  Just 
and  equitable  appraisement  of  the  value  of 
the  same,  and  an  assessment  of  the  amount 
to  be  paid  by  the  petitioner  for  such  land, 
or  other  piopertj,  and  damage  aforesaid." 
This  enactment  Is  almost  an  exact  transcript 
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of  the  condemnation  danee  of  tbe  general 
railroad  law  (Qen.  St  1895,  p.  2641,  {  1^, 
which  provides  that  commissioners  shall  be 
appointed  "to  examine  aod  appraise  the  said 
lands  or  materials,  and  to  assess  the  dam- 
ages," and  that  when  appointed  they  "shall 
proceed  to  view  and  examine  the  said  land 
or  materials,  and  to  malce  a  Just  and  equit- 
able assessment,  or  appraisement,  of  the  val- 
ue of  the  same,  and  an  assessment  of  damages 
to  be  paid  by  tbe  company  for  snch  lands  or 
materials  and  damages  aforesaid."  The  meth- 
od of  procedure  to  be  followed  by  tbe  commis- 
sioners appointed  under  this  section  of  the 
general  railroad  law  was  tbe  subject  of  deci- 
sion by  this  court  In  tbe  case  of  Pemisylvania 
Railroad  Co.  v.  Natioaal  Dodlcs  Railroad  Co., 
67  N.  J.  Law,  89,  30  Atl.  183,  and  it  was  there 
\  declared  that  the  duty  of  the  commissioners 
was  simply  to  ascertain  what  sum  of  money  Is 
an  equivalent  for  the  whole  right  which  the 
condemning  company  is  to  acquire,  and  the 
whole  injury  whlcb  it  is  to  inflict,  leaving  to 
other  tribunals  the  distribution  of  the  fund 
among  the  claimants  of  particular  estates 
and  interests.  In  so  holding  we  followed  the 
decision  of  the  Court  of  Errors  and  Appeals 
in  Bright  v.  Piatt,  32  N.  J.  Eq.  870,  where  the 
same  view  was  expressed  as  to  the  effect  to 
be  given  to  a  provision  almost  identical  in 
its  language,  contained  in  the  charter  of  the 
New  Egypt  &  Farmlngdale  Railroad  Com- 
pany. The  latter  decision  is  binding  upon 
this  court.  The  commissioners  In  the  pres- 
ent case  followed  the  rule  there  laid  down,  and 
a  certiorari  to  review  their  action  must  there- 
fore be  denied. 

It  appears  from  the  facts  laid  down  before 
D8  that,  after  the  rendition  of  their  award 
by  the  commissioners,  Zimmerman  and  Hill 


each  appealed  separate  therefrom  to  the 
circuit  court  of  the  county  of  Hudson;  that 
subsequently  HIU  dismissed  his  appeal ;  that 
Zimmerman  duly  applied  to  the  circuit  court 
(Judge  Parker  presiding  to  frame  the  issne 
to  be  tried  on  hia  appeal;  that  bis  applica- 
tion was  refused;  that  subsequently  he  re- 
newed hia  application  before  Judge  Vail,  who 
was  then  presiding  in  tbe  place  of  jndge 
Parker,  the  latter  having  In  the  meantime  re- 
signed; and  that  this  second  application  was 
also  refused,  upon  the  ground  that  the  stat- 
utory time  within  which  an  issue  could  be 
framed  had  then  expired.  Appreciating  the 
probability  that  his  application  for.  a  writ 
of  certiorari  vrould  be  denied,  Zimmerman 
further  petitions,  in  case  of  such  denial,  that 
he  be  allowed  a  rule  to  show  cause  why  a 
writ  of  mandamus  should  not  issue  to  tbe 
circuit  court  of  Hudson  county  commanding 
It  to  frame  an  issue  upon  the  appeal  taken 
by  him,  and  to  proceed  with  the  trial  thereof. 
Whether  a  tenant,  holding  a  lease  upon  lands 
sought  to  be  acquired  by  a  railroad  corpora- 
tion organized  under  "an  act  concernhig 
railroads"  Is  entitled  to  appeal  from  an 
award  of  commissioners  made  In  a  proceed- 
ing Instituted  to  condemn  such  lands ;  wheth- 
er mandamus  will  lie  to  a  circuit  court  to 
compel  It  to  frame  an  Issue  on  an  appeal  tak- 
en from  such  an  award ;  and,  if  it  will,  then 
whether  such  a  writ  ought  to  be  allowed  to 
the  applicant  under  the  facts  of  this  case  are 
questions  which,  in  our  judgment,  ought  not 
to  be  determined  In  a  preliminary  applica- 
tion of  this  kind,  but  upon  formal  hearing 
and  full  argument  We,  therefore,  express 
no  opinion  upon  these  questions,  but  allow 
the  rule  to  show  cause,  reserving  their  con- 
sideration untU  the  return  of  the  rule. 
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<U9  Hd.  S6) 

-  DOWNING  ▼.  ROBINSON  et  al. 
(Court  of  Appeal!  of  Maryland.    Not.  12,  190S.) 
Pbikcipai.  akd  Subett  (S  9*)— BiZistenck  or 

RKI.ATION. 

Defendants  and  M.  contracted  for  purchase 
of  lots.  By  arrangement  between  them  title 
was  taken  in  the  name  of  M.,  who  gave  his  in- 
dividnal  bonds  for  the  deferred  payments,  and 
executed  to  defendants  an  instrument  declaring 
their  interests  in  the  property.  Held,  that  M. 
was  not  surety  for  defendants  for  payment  of 
the  purchase  money ;  so  that  the  vendors  had  no 
remedy  against  them  based  on  such  a  relation. 

[ESd.  Note. — ^For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  i  19;  Dec.  Dig.  S  9.*] 

Appeal  from  Glrcnlt  Court,  Harford  Cotm- 
ty,  in  Equity ;  Frank  I.  Duncan,  Judge. 

Suit  by  Henry  H.  Downing,  receiver, 
against  Thomas  H.  Boblnson  and  others. 
Decree  for  defendants.  Plaintiff  appeals. 
Affirmed. 

Argued  before  BOYD,  0.  J.,  and  BRISCOB, 
PEARCE,  SCHMUCKER,  BURKE,  THOM- 
AS, WORTHIN6TON,  and  HENRY,  JJ. 

Osborne  I.  Xellott  and  B.  P.  Keech,  Jr., 
for  appellant  Thomas  H.  Robinson  and 
William  H.  Harlan,  for  appellees. 

SCHMUCKER,  3.  lllie  bill  in  this  case  as- 
serts and  seeks  to  enforce  the  right  of  the 
appellant  to  the  benefit  of  an  alleged  claim 
of  the  appellee  Charles  A.  Macatee  against 
his  coappellees  for  a  portion  of  the  purchase 
money  for  certain  building  lots.  The  materi- 
al clrcnmstances  which  are  asserted  to  have 
conferred  on  the  appellant  the  right  of  sub- 
rogation or  substitution  to  the  claim  of  Mac- 
atee appear  from  the  record  to  have  been  as 
follows:  In  the  year  1890  a  Virginia  cor- 
poration known  as  the  "Front  Royal  &  River- 
ton  Improvement  Company,"  of  which  Henry 
A.  Downing  was  president  and  Charles  A. 
Macatee  was  a  director,  attempted  to  devel- 
op as  an  addition  to  the  town  of  Front 
Royal  a  tract  of  farming  land  lying  In  its 
vicinity.  For  that  purpose,  the  means  then- 
currently  employed  in  exploiting  town  sites 
in  the  valley  of  Virginia  were  adopted.  En- 
gagements were  secured  from  various  edu- 
cational, manufacturing,  and  Industrial  en- 
terprises to  establish  themselves  on  the  prop- 
erty. The  land  was  platted  and  laid  out  In 
streets  and  blocks,  and  a  prospectus  was  pre- 
pared and  Issued  setting  forth  In  glowing 
terms  the  present  advantages  and  future 
prospects  of  the  situation,  and  then  building 
lots  were  offered  for  sale.  The  appellees 
other  than  Charles  A.  Macatee  were  residents 
of  Maryland,  and  had  no  Interest  In  the  im- 
provement company,  but,  their  attention  hav- 
ing been  called  to  Its  enterprise,  they  visited 
Front  Royal,  and  lnf^>ected  the  property  to 
see  whether  It  presented  any  opportunities 
for  profitable  investment  The  fever  of  spec- 
ulation then  prevalent  In  that  neighborhood 
proved  sufficiently  contagious  to  Induce  them 
to  agree  on  October  20,  1890,  to  purchase 


from  the  company  11  of  Its  building  lots,  em- 
bracing In  all  about  one  acre  of  land,  at 
prices  aggregating  $8,100,  to  be  paid  one- 
third  cash  and  the  balance  one  half  In  one 
year  and  the  other  In  two  years  after  date. 
A  short  time  thereafter  It  was  agreed  be- 
tween the  purchasers  of  the  lots  and  Charles 

A.  Macatee  that  he  should  assume  one-sev- 
enth Interest  in  the  purchase,  and  that  as 
a  matter  of  convenience,  the  title  to  the  prop- 
erty should  be  taken  and  held  In  his  name. 
The  first  Installment  of  purchase  money  was 
paid  by  the  7  appellees  In  equal  shares,  and 
the  11  lots  were  conveyed  by  the  company  to 
Macatee,  who  gave  to  It  his  22  Individual 
bonds  for  the  2  deferred  Installments.  He 
then  as  evidence  of  the  nature  of  his  hold- 
ing of  the  title  as  between  him  and  his  co- 
appellees  executed  and  delivered  to  them 
the  following  declaration  of  trust :  "This  dec- 
laration of  trust  made  this  day  of 

November,  In  the  year  of  eighteen  hundred 
and  ninety,  by  C.  A.  Macatee,  of  Front  Royal, 
Virginia.  Whereas  the  said  C.  A.  Macatee 
has  received  from  the  Front  Royal  &  River- 
ton  Improvement  Company  of  Front  Royal, 
Va.,  deeds  for  the  following  lot  In  or  near 
Front  Royal,  Va.,  viz.:  Lots  No.  23  &  24 
in  block  23,  Sixth  St  Lot  14  In  block  18 
Sixth  St,  lots  1  and  2  in  block  17  Va.  aven- 
ue, lots  1  and  2  block  15  Va.  avenue,  lots 
9  &  10  block  21  Commerce  avenue,  and  lots 
1  and  2  block  83  Warren  avenue  as  located 
on  a  plot  of  the  property  owned  by  said  Front 
Royal  &  Rlverton  Improvement  Company, 
and  whereas  the  said  C.  A.  Macatee  has 
only  a  one-seventh  Interest  In  said  lots,  the 
other  six-sevenths  Interest  therein  being  ovni- 
ed  equally  by  J.  H.  C.  Watts,  Martin  L.  Jar- 
rett  Edwin  H.  Webster  of  Jno.,  William  S. 
Forwood,  Jr.;  Thomas  H.  Robinson  and  Frank 

B.  Macatee,  all  of  Harford  county.  In  the 
state  of  Maryland,  and  whereas  said  par- 
ties have  paid  to  the  said  Front  Royal  & 
Rlverton  Improvement  Company  one-third 
of  the  purchase  money,  each  party  paying 
one-seventh  thereof  (being  $350.58)  at  the 
execution  of  said  deeds  to  C.  A.  Macatee; 
and  whereas  said  lots  were  purchased  as 
aforesaid  for  the  purpose  of  conveying  them 
to  such  purchaser  or  purchasers  at  such  time 
and  for  such  price  as  the  parties  interested 
therein  may  direct  and  to  save  inconvenience 
and  delay  In  the  execution  of  a  conveyance 
It  was  agreed  that  the  legal  title  to  said 
lots  should  be  put  In  the  name  of  the  said 

C.  A.  Macatee,  now,  therefore:  The  said  C. 
A.  Macatee  does  l^ereby  declare  that  he  has 
only  a  one-seventh  Interest  In  the  aforesaid 
lots  purchased  from  the  Front  Royal  &  Rlver- 
ton Improvement  Company  and  particularly 
described  in  the  deed  from  said  company  to 
the  said  Macatee,  the  other  six-sevenths  in- 
terest therein  being  owned  equally  by  the 
said  J.  H.  O.  Watts,  Martin  L.  Jarrett  Ed- 
win  H.   Webster  of   Jno.,   William   S.   For- 
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wood,  Jr.,  Thomas  H.  Robinson,  and  Frank 
B.  Macatee,  of  Harford  county,  Maryland. 
Witness  my  hand  and  seal  the  day  and  year 
above  mentioned.  G.  A.  Macatee.  [Seal.]" 
The  second  Installment  of  purchase  money 
for  the  lots  was  paid  at  or  near  Its  maturi- 
ty by  Charles  A.  Macatee  to  whom  the  other 
appellees  each  sent  a  check  for  his  share  of 
the  Installment,  although  the  improvement 
company  and  its  development  scheme  had 
already  sunk  into  a  languishing  condition. 
When  the  third  installment  fell  due,  Charles 
A  Macatee  paid  his  own  one-seventh  of  it, 
but  the  other  appellees,  with  the  exception 
of  J.  H.  C.  Watts,  never  paid  their  shares 
of  it  By  that  time  the  speculative  traom  In 
the  valley  had  collapsed,  and  the  improve- 
ment company  and  its  projects  had  come  to 
naught.  Charles  A.  Macatee  was  financially 
ruined  by  the  failure  of  the  company,  and 
he  still  remains  in  an  insolvent  condition. 
On  the  28th  of  February,  1898,  Henry  H. 
Downing  was  appointed  receiver  of  the  im- 
provement company  by  the  circuit  court  of 
Warren  county,  Va.,  and  directed  to  collect 
the  assets  of  the  corporation  and  to  institute 
and  maintain  such  suits  as  might  be  neces- 
sary for  that  purpose.  On  October  21,  1904, 
but  3  days  less  than  12  years  after  the  ma- 
turity of  the  last  Installfjient  of  the  purchase 
money  for  the  lots  purchased  from  the  com- 
pany by  the  appellees,  Downing,  as  receiver, 
having  first  obtained  leave  of  the  court  for 
that  purpose,  filed  the  present  bill  against 
them  for  the  recovery  of  that  Installment, 
with  Interest.  The  theory  of  the  bill  Is  that, 
as  the  result  of  the  relation  existing  between 
the  appellees  in  reference  to  the  purchase  of 
the  lots  referred  to,  Charles  A.  Macatee 
stands  in  the  attitude  of  surety  for  his  coap- 
pellees,  and  in  that  situation  Is  entitled  to 
claim  reimbursement  from  them  to  the  extent 
of  their  respective  portions  of  the  unpaid 
balance  of  purchase  money  and  interest,  and 
that  the  appellant  as  the  creditor  of  Maca- 
tee Is  entitled  to  the  benefit  of  his  claim 
against  them.  All  of  the  appellees  as  defend- 
ants below  answered  the  bill.  Charles  A. 
Macatee  filed  a  separate  answer,  practically 
admitting  all  of  the  allegations  of  the  bill, 
and  consenting  to  the  granting  of  the  relief 
prayed  for.  The  other  appellees  as  defend- 
ants filed  a  Joint  answer,  admitting  the  pur- 
chase of  the  lots  and  their  conveyance  to 
Charles  A.  Macatee  and  the  execution  by  him 
of  the  declaration  of  trust  in  their  favor, 
and  the  payment  by  them  of  two  installments 
of  the  purchase  money  and  the  nonpayment 
of  the  third  one  by  any  of  them  except 
J.  H.  C.  Watts,  but  denying  the  existence  of 
any  indebtedness  or  obligation  on  their  part 
to  Macatee  or  to  the  appellant  or  the  corpora- 
tion of  which  he  claimed  to  be  the  receiver. 
Their  answer  further  set  up  by  way  of  de- 
fense tiiat  they  had  been  induced  to  purchase 
the  lots  by  the  fraudulent  representations 
of  Downing  and  Macatee  as  president  and 
director  of  the  improvement  company.    They 


also  set  up  and  relied  upon  the  statute  of 
limitations  In  their  answer  as  a  defense  to 
the  bill.  The  case  was  heard  In  due  course 
In  the  court  below,  and  the  bill  was  dismissed 
by  the  decree  from  which  this  appeal  was 
taken. 

The  appellant  contends  that  In  the  state 
of  facts  to  which  we  have  adverted  Charles 
A.  Macatee  should  be  in  equity  regarded  as 
standing  in  the  situation  of  surety  for  his  co- 
appellees  for  the  payment  of  the  purchase  m<m- 
ey  for  the  11  lots,  and  he  invokes  In  behalf  of 
the  Improvement  company,  under  whose  title 
he  claims,  the  well-recognized  equitable  prop- . 
osition  that,  when  a  principal  debtor  has 
given  any  security  or  -  other  pledge  to  his 
surety,  the  creditor  is  entitled  to  the  benefit 
of  such  security  or  pledge  in  the  hands  of  the 
surety  to  be  applied  In  payment  of  the  debt. 
He  also  relies  upon  the  other  equitable  doc- 
trine, which  has  repeatedly  been  recognized 
by  this  court,  that  a  surety,  after  the  debt 
has  become  due,  may  maintain  a  bill  to 
require  the  principal  debtor  to  pay  it,  wheth- 
er the  surety  has  been  sued  for  It  or  not. 
Both  of  these  two  equitable  doctrines  are 
supported  on  the  appellant's  brief  by  the 
citation  of  numerous  decisions  of  this  and 
other  courts;  and.  If  either  of  them  were  ap- 
plicable to  the  facts  disclosed  by  the  record. 
It  may  be  conceded  that  It  would  be  conclu- 
sive of  his  right  to  recover.  It  Is,  however, 
fundamental  to  both  of  the  propositions  so 
relied  on  by  the  appellant,  that  Charles  A. 
Macatee  be  determined  to  have  been  surety 
for  his  coappellees  for  the  payment  of  the 
purchase  money  for  the  11  lots;  but  we 
are  unable  to  find  in  the  record  sufficient 
ground  for  holding  him  to  have  occupied 
that  relation  to  them.  He  was  not  formally 
their  surety,  for  the  l>onds  which  he  gave  to 
the  company  for  the  deferred  payments  were 
not  their  obligations  on  which  he  appeared 
as  surety.  They  were  his  Individual  obliga- 
tions for  a  debt  for  which  l>oth  he  and  his 
coappellees  had  been  originally  liable.  The 
arrangement  in  reference  to  the  purchase 
and  proposed  sale  of  the  lots  into  which  the 
appellees  entered,  as  evidenced  by  the  dec- 
laration of  trust  executed  by  Macatee,  created 
a  tenancy  In  common,  or,  at  most,  copartner- 
ship as  between  them,  but  It  did  not  Involve 
a  suretyship.  A  somewhat  similar  arrange- 
ment as  to  the  purchase  and  sale  of  lands 
for  account  of  several  persona  was  held  by 
us  in  Morgart  v.  Smousc,  103  Md.  463,  C3 
Atl.  1070,  115  Am.  St  Rep.  367,  to  have  con- 
stituted Its  participants  copartners.  The 
present  case  falls  to  fall  within  the  opera- 
tion of  the  first  mentioned  of  the  two  equi- 
table doctrines  under  discussion,  for  the  fur- 
ther reason  that  the  record  does  not  show 
that  the  appellees,  other  than  Macatee,  ever 
placed  in  his  hands  any  security  or  pledge 
which  can  be  applied  to  the  payment  of  the 
debt  now  sought  to  be  recovered. 

Kor  Is  the  appellant  entitled  to  the  bene- 
fit of  the  other  proposition  relied  on  in  his 
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brief,  and  supported  by  the  autborities  there- 
in cited,  that,  when  a  surety  or  even  an  agent 
has  paid  a  debt  of  the  principal  debtor,  he 
Is  entitled  to  recover  from  the  latter  the 
amount  so  paid  for  him,  because  Macatee, 
to  whose  right  the  appellant  seeks  to  be  sub- 
rogated, Is  not  shown  to  have  paid  any  debt 
for  which  his  coappellees  were  liable,  other- 
wise than  with  funds  furnished  to  him  by 
them  for  that  purpose.  The  original  liabil- 
ity of  the  appellees  to  pay  for  the  lots  pur- 
chased was  so  far  as  the  record  shows  a  sim- 
ple contract  obligation.  If  that  obligation 
was  not  extinguished  under  the  rulings  of 
this  court  in  Davidson  t.  Kelly,  1  Md.  492,  by 
the  giving  and  receipt  of  Macatee's  Individual 
bond  for  the  debt.  It  has  long  been  barred 
by  the  statute  of  limitations  which  was  set 
up  by  the  answer  of  the  appellees  as  a  de- 
fense to  the  present  suit 

Dnrlng  the  progress  of  the  case  below  the 
appellees  as  defendants  took  a  number  {>f  ex- 
ceptions to  the  admission  of  testimony,  but 
they  were  not  passed  upon  by  the  circuit 
court  for  the  reason  doubtless  that  the  ap- 
pellant as  'piaintiGF  bad  not  made  out  a  case 
for  relief  in  equity.  Having  come  to  the 
same  conclusion  as  to  the  lnsufl9ciency  of 
his  case,  we  deem  It  unnecessary  to  notice 
those  exceptions.  We  think  It  due  to  the 
appellant  and  to  the  appellee  Charles  A.  Ha- 
catee  to  say  that  In  our  Judgment  the  rec- 
ord does  not  sustain  the  charges  made  against 
them.  In  the  answer  of  the  other  appellees, 
of  fraudulent  conduct  In  procuring  or  mak- 
ing the  sale  of  the  lots  on  behalf  of  the  Im- 
'provement  company. 

For  the  reasons  stated  in  this  opinion,  the 
decree  appealed  from  will  be  affirmed. 

Decree  affirmed,  with  costs. 


OM  Ud.  6Z) 

UNITEH)  RAILWAYS  &  ELECTRIC  CO.  OF 

BALTIMORE   v.    CORBIN. 
{Court  of  Appeal£|,of  Maryland.    Nov.  12,  190S.) 

Appeai,  and  Ebrob  (S  439*)  —  Effect  op 
Tbanspkb  on  Power  or  Tbiai.  Coubt  — 
Stbtrino  Oot  JunauENT. 

The  trial  court  has  no  power  to  strike  ont 
the  Jndgment  on  a  motion  made  after  it  was 
enrolled  (in  effect,  at  least,  under  Code  Pab.  Loc. 
Laws,  art  4,  {  171,  after  the  term),  after  an 
appeal  had  been  taken,  a  l>ond  given,  the  afiSda- 
Tit  made  to  stay  execution,  and  the  transcript 
•f  Qie  record  transmitted  to  and  received  by 
the  appellate  court;  the  motion  being  founded 
«n  surprise,  deceit,  and  fraud. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  2197;   Dec.  Dig.  {  439.*] 

Appeal  from  Baltimore  Court  of  Common 
Ileas;   Henry  D.  Harlan,  Judge. 

Action  by  Rose  Corbln,  to  use,  etc,  against 
the  United  Railways  &  Electric  Company  of 
Baltimore.  From  an  order,  on  defendant's 
motion  to  strike  out  the  judgment  for  plain- 
tiff, defendant  appeals.     Affirmed. 

Argued  before  BOYD,  O.  X,  and  BRIS- 


COE, PEARCE,  SCHUtUCEER,  BURECE,  and 
WORTHINGTON,  JJ. 

J.  Pembroke  Thom  and  Joseph  O.  France^ 
for  appellant     8.  S.  Field,  for  appellee. 

BOYD,  O.  J.  The  appellee  recovered  a  verdict 
against  the  appellant  In  the  court  of  common 
pleas  of  Baltimore  city  for  damages  claimed 
to  have  been  sustained  by  her  by  reason  of 
the  alleged  negligence  of  the  appellant  A 
motion  for  a  new  trial  was  made,  which  was 
overruled  on  April  6,  190S,  and  the  same  day 
a  judgment  was  entered  on  the  verdict  On 
that  date  an  appeal  was  taken  to  this  court, 
an  appeal  bond  was  filed,  and  the  necessary 
affidavit  made  to  stay  execution.  On  July 
7,  1908,  the  transcript  of  the  record  was 
transmitted  to  this  court  by  registered  mall, 
and  received  by  the  clerk  the  next  day.  On 
September  14th  the  defendant  (appellant) 
filed  a  motion  in  the  lower  court  to  strike 
out  the  judgment,  alleging  surprise,  deceit, 
and  fraud,  and  making  some  specific  allega- 
tions which  need  not  be  more  particularly 
referred  to.  The  court  set  the  motion  for 
bearing,  whereupon  the  plaintiff  (appellee) 
filed  a  petition  alleging,  amongst  other  things, 
that  the  court  had  no  jurisdiction  to  enter- 
tain the  motion  to  strike  out  the  judgment 
pending  the  appeal  in  this  court,  and  prayed 
that  the  order  setting  the  case  for  hearing  b« 
rescinded,  and  that  the  bearing  be  postponed 
until  sucb  time  after  the  decision  by  this 
court  as  might  be  reasonable.  The  court 
after  hearing  the  attorneys,  granted  the  peti- 
tion of  the  plaintiff,  rescinded  Its  order  set- 
ting the  motion  for  hearing,  and  ordered  that 
it  be  "postponed  until  such  time  as  may  be 
set  by  this  court  after  the  decision  by  the 
Court  of  Appeals  of  the  pending  appeal  in 
this  case."  The  order  recited  that  the  court 
was  of  opinion  that  It  had  no  jarlsdiction  to 
hear  and  decide  the  motion  to  strike  out  the 
judgment  while  the  appeal  was  pending  in 
this  court  From  that  order  this  appeal  was 
taken. 

A  motion  to  dismiss  the  appeal  has  been 
made  on  the  ground  that  It  is  not  a  final  or- 
der, but  we  will  first  determine  whether  the 
court  bad  jurisdiction  to  entertain  the  mo- 
tion to  strike  out  the  judgment  Under  sec- 
tion 171,  art  4,  Code  Pub.  Loc.  Laws,  judg- 
ments are  to  be  treated  as  enrolled  30  days 
after  they  are  entered  In  the  courts  of  Bal- 
timore city,  as  they  were  under  the  previous 
practice  after  the  term  at  which  they  were 
entered,  and  any  action  taken  or  order  pass- 
ed in  relation  to  any  judgment  entered  by 
one  of  them  after  30  days  "(unless  upon  a 
motion  or  application  made  within  that  time) 
shall  have  the  same  effect  and  force  as  it 
would  have  had  under  such  previous  prac- 
tice, if  taken  or  passed  after  the  expiration 
of  said  term,  and  no  more."  As  this  judg- 
ment was  entered  April  6tb,  and  the  motion 
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to  strike  It  out  was  not  filed  until  Septem- 
ber 14tb,  the  statute  Is  applicable.  We  are 
therefore  to  determine  whether  the  lower 
court  hag  the  power  to  strike  out  a  Judgment 
on  a  motion  made  after  it  Is  enrolled,  after 
an  appeal  has  been  taken,  a  bond  given,  and 
the  necessary  affidavit  made  to  stay  execu- 
tion, and  the  transcript  of  the  record  has 
been  transmitted  to  and  received  In  this 
court;  the  motion  t>eing  founded  on  allega- 
tions of  surprise,  deceit,  and  fraud.  What- 
ever may  be  the  power  of  the  lower  court 
over  Its  judgment  before  an  appeal  is  per- 
fected, It  seems  clear  to  us  that  there  was 
no  reversible  error  In  the  action  of  the  court 
of  common  pleas,  under  the  circumstances 
stated  above.  Section  15,  art  4,  of  the  Con- 
stitution, In  referring  to  this  court,  provides 
that  "all  cases  shall  stand  for  hearing  at 
the  first  term  after  the  transmission  of  the 
record,"  and  section  39,  art.  6,  Code  1904, 
provides  that  "upon  the  receipt  of  such  tran- 
script, the  derk  of  the  Court  of  Appeals  shall 
enter  the  case  uiwn  his  docket  as  of  the  term 
next  after  the  receipt  of  such  transcript." 
The  appeal  f|t>m  the  Judgment  was  therefore 
regularly  placed  upon  the  docket  of  the  pres- 
ent (October)  term  of  this  court  If  a  motion 
to  strike  out  the  judgment  which  was  filed 
on  September  14th,  three  weeks  before  this 
term  began,  could  be  entertained  by  tbe  low- 
er court  one  filed  after  the  beginning  of  the 
term  could  with  equal  propriety  be  heard, 
if  the  necessary  allegations  be  made  to  ac- 
count for  the  delay,  etc.  Such  practice  might 
result  either  in  the  time  of  this  court  being 
occupied  in  hearing  and  considering  an  ap- 
peal from  a  Judgment  which  the  lower  court 
was,  at  the  same  time,  considering  the  pro- 
priety of  vacating,  and  might  vacate;  or  It 
would  require  this  court  to  postpone  the 
bearing  and  decision  of  the  appeal  until  the 
lower  court  determined  whether  it  would  va- 
cate the  Judgment,  although  the  question  was 
not  involved  In  the  appeal  In  this  court  Cir- 
cumstances might  delay  action  by  the  lower 
court  for  months,  and  in  the  meantime  this 
court  could  not  with  propriety  dispose  of  the 
appeal,  although  regularly  before  it  because 
of  the  proceedings  taken  tn  the  court  below, 
subsequent  to  the  transcript  being  filed  in 
this  court  If  such  be  tbe  right  of  a  party 
loosing  a  case,  resort  might  be  had  to  such 
a  motion  for  the  purpose  of  delay,  or  to  an- 
noy and  harass  the  other  party,  for  If  the 
motion  must  be  entertained  by  the  lower 
court  it  cannot  always  be  speedily  dispos- 
ed of.  We  do  not  mean  to  Intimate  that 
such  motives  influenced  the  appellant  in  this 
case,  as  the  standing  of  the  attorneys  repre- 
senting It  is  such  as  to  forbid  such  a  sugges- 
tion, but  we  only  speak  of  what  might  be 
possible  if  that  practice  be  sanctioned. 

But  In  addition  to  those  reasons,  which 
may  be  said  to  only  afTect  the  convenience  of 
the  court  or  the  parties,  or  at  most  only  to 
cause  delay,  which  is  not  as  of  much  im- 
portance as  giving  relief  against  fraud,  the 


practice  might  result  In  conflicting  actlomi 
of  the  two  courts,  which  would  not  only  be 
Injurious  to  the  parties  Interested,  but  would 
reflect  discredit  upon  the  administration  of 
Justice.  This  court  might  for  example,  af- 
firm a  Judgment  of  the  same  day  that  the 
court  below  struck  It  out.  The  Constitution 
says  that  the  Judgments  of  this  court  "shall 
be  final  and  conclusive,"  and  there  are  stat- 
utes In  force  which  would  cause  great  con- 
fusion, to  say  the  least,  if  the  two  courts 
were  permitted  to  act  In  reference  to  the 
same  Judgment  at  the  same  time.  Under 
section  22,  art.  6,  this  court  has  power, 
whether  a  Judgment  be  reversed  or  affirmed, 
to  grant  a  new  trial,  if  It  be  of  the  opinion 
it  ought  to  be  granted,  and  It  might  affirm  a 
Judgment  and  order  a  new  trial,  and  the  low- 
er court  might  the  same  day  pass  an  order 
refusing  to  strike  out  tbe  Judgment  Under 
section  23  of  that  article.  If  this'  court  re- 
verses a  Judgment  It  can,  on  the  statute 
being  compiled  with,  direct  tbe  clerk  to 
transmit  a  copy  of  the  record  to  the  clerk 
of  the  court  of  some  other  county  or  city, 
with  an  order  directing  it  to  proceed  with 
a  new  trial,  while  the  lower  court  might 
strike  out  the  judgment  and  order  tbe  case 
to  be  retried.  Or  the  Judgment  might  be 
affirmed  in  this  court  and  execution  issued 
thereon,  while  the  lower  court  might  grant 
the  motion  to  strike  out  the  Judgment  on 
which  the  one  in  this  court  was  based.  The 
bond  could  be  6ued  if  the  Judgment  is  af- 
firmed by  this  court  and  other  instances  of 
confusion  and  injury  might  t>e  given. 

If  it  be  said  that  it  is  not  contended  that 
the  two  courts  can  act  concurrently,  which  is 
to  have  precedence?  Is  this  court  to  wait 
until  the  lower  court  acts?  If  so,  where  Is 
the  authority  for  it?  There  is  no  statute 
authorizing  such  delay,  and  it  would  be  a 
very  questionable  exercise  of  power  for  this 
court  to  continue  a  C{ise  pending  here,  at 
the  Instance  of  the  appellant  and  against 
the  will  of  the  appellee,  to^awalt  the  action 
of  the  lower  court  on  a  motion  made  after 
the  appeal  was  regularly  docketed  in  this 
court.  If,  on  the  other  band,  it  be  said  that 
the  lower  court  must  wait  until  this  court 
has  acted,  that  is  precisely  what  tbe  order 
appealed  from  provided  for.  If  the  apx>el- 
lant  desired  such  motion  to  be  acted  on  by 
the  lower  court,  It  had  tbe  undoubted  right 
to  dismiss  Its  appeal  and  thereby  enable  that 
court  to  act  on  the  motion.  We  do  not  find 
any  authorities  contrary  to  the  views  we 
have  indicated  which  would  be  binding  upon 
us,  or  which  we  would  be  Justified  In  follow- 
ing under  our  statutes  and  practice.  In  the- 
case  of  Rayner  v.  Jones,  90  Cal.  81,  27  Pac. 
24,  cited  by  tbe  appellant  the  defendant  filed 
a  motion  for  a  new  trial  after  an  appeal 
had  been  taken,  but  as  said  In  tbe  opinion 
of  the  court,  "in  due  season."  The  court 
held  that  the  lower  court  was  in  error  In 
proceeding  on  the  theory  that  as  the  Judg- 
ment had  been  appealed  from  when  the  mo- 
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tlco  for  a  new  trial  came  on  for  hearing,  It 
had  lost  jurisdiction  to  determine  It,  and 
the  appeal  from  the  order  of  the  lower  court 
dismissing  the  motion  was  treated  as  an  ap- 
peal from  an  order  denying  a  new  trial, 
which  Is  appealable  In  California.  In  this 
state  a  final  Judgment  cannot  t>e  entered 
until  after  the  motion  for  a  new  trial  is  de- 
termined, if  it  Is  made  within  the  time  al- 
lowed for  such  motion  (Heiskell  v.  Rollins,  81 
Md.  397,  32  Atl.  249),  and  hence  no  such 
question  can  arise  as  there  was  in  that  case. 
In  People  ex  rel.  Hoffman  ▼.  Board  of  Edu- 
cation, 141  N.  T.  86,  35  N.  B.  1087,  there  was 
a  motion  In  the  Court  of  Appeals  for  an  order 
directing  the  former  attorneys  of  the  relator 
to  deliver  certain  papers  to  her  attorney  aft- 
erwards employed.  The  court  said  that  the 
application  should  be  made  to  the  lower 
court  The  case  of  Gale  v.  NIckerson,  144 
Man.  415,  11  N.  E.  714,  does  not  aid  us  in 
reaching  a  proper  conclusion,  as  It  and  the 
case  therein  cited  show  that  In  that  state 
the  practice  is  altogether  diffesent  from  ours. 
On  the  other  hand,  there  are  many  authori- 
ties to  the  effect  that,  "where  an  appeal  has 
been  perfected,  the  jurisdiction  of  the  appel- 
late court  over  the  subject-matter  and  the 
parties  attaches,  and  the  trial  court  has  no 
power  to  render  any  further  decision  affect- 
ing the  rights  of  the  parties  in  the  cause  un- 
tn  It  is  remanded."  2  Ency.  of  PI.  &  Pr.  327, 
and  cases  cited  In  note.  Or  as  said  in  2  Gyc. 
975 :  "So,  after  the  Appeal  Is  taken,  the  judg- 
ment In  the  court  below  cannot  be  vacated 
and  set  aside,  subject,  however,  to  the  power 
of  courts  over  their  own  judgments  during 
the  term,  notwithstanding  steps  taken  to  per- 
fect an  appeal."  Of  course,  we  do  not  mean 
to  say  that  there  can  be  no  subsequent  pro- 
ceedings under  any  circumstances.  If,  for 
example,  there  be  no  bond  or  afSdavit,  as 
provided  for  by  statute,  and  an  execution  is 
issued  on  a  judgment,  the  lower  court  can 
entertain  a  motion  to  quash  the  execution, 
or  to  set  aside  the  sale,  notwithstanding  an 
appeal  from  the  judgment  has  t>ecn  perfect- 
ed, but  such  action  would  not  conflict  with 
what  was  before  this  court.  So  in  Rohrback 
V.  Rohrback,  75  Md.  817,  23  Atl.  610,  It  was 
held  that  tlie  court  could  allow  counsel  fees 
to  a  wife  after  the  appeal  had  been  taken  by 
the  husband  from  a  decree  dismissing  his  bill 
for  divorce.  If  that  were  not  so,  a  wife 
might  not  be  able  to  t>e  represented  In  this 
court  See,  also,  Chappell  v.  Chappell,  86 
Hd.  532,  39  Atl.  984.  In  Rice  v.  West  42 
Md.  614,  it  was  held  that  a  case  could  not  be 
removed  after  judgment  by  default  had  been 
entered,  and,  during  the  pendency  of  an  ap- 
peal from  an  order,  passed  after  the  judg- 
ment by  default,  refusing  to  move  the  case, 
the  court  could  extend  the  judgment  and  Is- 
Boe  execution  thereon,  but  there  was  no  bond 
to  stay  the  proceedings  in  that  case.  Other 
cases  might  be  cited  In  which  there  were 
Bubseqaent  proceedings  after  an  appeal  had 
been  taken,  but  there  is  no  case  in  this  state 


sanctioning  action  by  the  lower  court  on  the 
very  subject-matter  of  the  appeal,  unless 
perhaps  It  be  something  done  for  the  preser- 
vation or  protection  of  the  property  Involved, 
and  then  only  when  the  rights  of  the  parties 
cannot  be  affected  by  such  action  of  the 
court. 

In  Avlrett  v.  State,  76  Md.  510,  538,  25 
Atl.  676,  987,  judgment  was  entered  on  May 
24,  1892,  and  on  the  next  day  a  motion  was 
made,  to  strike  It  out  While  that  motion 
was  pending  the  traverser,  on  July  15,  1892, 
entered  an  appeal  from  the  judgment  A  mo- 
tion to  dismiss  the  appeal  was  made  by  the 
Attorney  General,  on  the  ground  that  as  tes- 
timony was  taken  and  a  hearing  had  on  the 
motion  to  strike  out  the  Judgment,  the  ap- 
peal taken  on  July  15th  was  waived,  because 
the  appeal  operated  to  remove  the  record 
from  the  circuit  court  and  further  proceed- 
ings on  the  motion  to  strike  oat  the  judg- 
ment could  only  have  been  taken  on  the  as- 
sumption that  the  record  was  still  there, 
and  hence  if  stUl  there',  the  appeal  must  have 
been  abandoned.  This  court  refused  to  adopt 
that  view,  and  in  considering  the  question 
said:  "The  appeal  of  itself  neither  stays 
execution  nor  necessarily  suspends  all  other 
proceedings  in  the  court  below.  Unless  it 
does  do  this,  the  mere  ordering  of  the  appeal 
did  not  deprive  the  lower  court  of  the  juris- 
diction to  hear  the  motion;  and,  if  the  court 
had  jurisdiction  to  decide  the  motion  after 
the  appeal  had  been  prayed,  the  hearing  of 
the  motion  could  not  be  regarded  as  a  con- 
structive or  an  actual  waiver  of  the  appeal." 
After  holding  that  the  appeal  was  not  waived. 
Judge  McSherry  added:  "But  if  it  be  granted 
that  after  the  entry  of  an  appeal  the  lower 
court  had  no  longer  the  jurisdiction  to  hear 
the  motion,  then,  instead  of  the  appeal  be- 
ing waived  or  abandoned  by  the  hearing  of 
the  motion,  the  motion  was  prematurely  ,and 
improvidently  heard.  In  either  view  the  mo- 
tion to  dismiss  must  be  overruled."  There 
was  also  a  motion  to  dismiss  the  appeal  taken 
from  the  refusal  of  the  court  to  strike  out 
the  judgment  but  the  court  said  that  as 
it  did  not  find  it  necessary  to  consider  that 
appeal,  the  motion  to  dismiss  it  need  not 
be  passed  on.  It  therefore  did  not  determine 
the  question  which  was  more  analogous  to 
the  one  now  under  consldoratlon  than  the 
others  In  the  case.  But  that  case  wholly 
differs  from  this  in  several  respects.  In  the 
first  place  the  motion  to  strike  out  was  made 
the  day  after  the  judgment  was  entered,  and 
during  the  same  term,  and  was  determined 
before  the  transcript  of  the  record  was  sent 
to  this  court  The  ruling  on  it  was  contain- 
ed in  the  same  record  as  the  other  appeal. 
It  does  not  therefore  in  any  way  help  the  ap- 
pellant and  we  do  not  want  to  be  imderstood 
as  intimating  that  merely  entering  an  appeal 
from  a  judgment  would  prevent  a  motion  to 
strike  it  out  from  being  heard.  If  the  tran- 
script of  the  record  has  not  been  transmit- 
ted to  this  court  the  appellant  can  dismiss 
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his  appeal  In  the  lower  cotirt,  or  that  court 
may  dlsmlBs  It  If  the  transcript  is  not  trans- 
mitted within  the  time  required  by  law. 
Whether  the  lower  court  can  vacate  a  judg- 
ment, or  take  other  action,  on  a  motion  made 
before  the  transcript  Is  transmitted,  after 
It  is  transmitted,  is  not  Involved  In  this  ap- 
peal. 

It  was  not  decided  In  Maryland  Steel  Co. 
V.  Marney,  91  Md.  360,  46  Atl.  1077,  that  the 
lower  court  could  not  vacate  a  judgmeot,  aft- 
er affirmance  by  this  court.  If  proper  grounds 
were  shown,  but  we  did  decline  to  concede 
that  It  could  be  done  under  the  circumstances 
of  that  case.  That  Judgment  had  not  only 
been  affirmed,-  but  It  had  been  superseded 
In  this  court  As  a  supersedeas  of  a  judg- 
ment vmder  our  practice  requires  a  confession 
of  judgment  by  the  defendant  and  his  sure- 
tics,  which  In  that  case  was  recorded  in  this 
court.  It  is  difficult  to  understand  how  the 
latter  could  be  affected  by  a  motion  to  strike 
out  the  original  judgment  In  the  lower  court. 
It  la  perfectly  certain  that  complete  relief 
could  not  be  given  by  the  lower  court  vacat- 
ing that  judgment;  and,  in  speaking  of  the 
question  raised,  whether  a  party  could  make 
a  motion  to  strike  out  a  judgment  In  the 
court  where  it  was  rendered,  and  at  the  same 
time  file  a  bill  In  equity  to  have  it  set  aside, 
we  said:  "Under  the  peculiar  circumstances 
of  this  case,  where  there  is  a  judgment  In 
this  court  below,  which  was  affirmed  in  this 
court  and  then  superseded,  a  court  of  equity 
could  undoubtedly  afford  more  ample  relief. 
If  the  appellant  is  entitled  to  it,  than  could 
be  obtained  In  the  court  of  common  pleas, 
especially  if  it  be  necessary  to  enjoin  the 
holders  of  the  judgment  from  enforcing  It, 
as  this  bill  seeks  to  do."  But  we  are  of  the 
opinion  that  an  affirmance  of  a  judgment  at 
law  by  this  court  does  preclude  the  court 
below  from  vacating  the  original  judgment 
appealed  from,  unless  it  be  a  case  which  can 
be  remanded  after  affirmance,  and  has  been 
actually  remanded  for  some  further  proceed- 
ings, if  there  be  such  case.  Section  70,  art. 
6,  of  the  Code,  authorizes  a  writ  of  fieri 
facias  or  attachment  to  be  Issued  upon  any 
Judgment  of  this  court,  directed  to  the  sher- 
iff of  the  county  in  which  the  original  judg- 
ment appealed  from  was  rendered,  and  also 
to  other  counties  upon  good  cause  shown,  and 
section  71  makes  provision  for  Issuing  such 
writs  to  Baltimore  city.  The  statute  requires 
a  short  copy  of  the  Judgment  to  be  sent  with 
the  writ.  It  would  be  an  anomalous  condi- 
tion of  affairs  If,  after  a  Judgment  had  been 
affirmed,  and  an  execution  or  an  attachment 
had  been  Issued  from  this  court,  and  there 
had  been  sent  with  it  a  copy  of  the  judgment 
to  the  county  or  city  from  which  the  appeal 
was  taken,  flie  lower  court  could  vacate  the 
judgment  on  which  the  one  in  this  court 
was  based.  A  Judgment  of  this  court  is 
a  Hen  on  all  the  lands  of  the  defendant  lii 


this  state  (2  Poe,  377),  and  It  would  seem  to 
be  clear  that  If  the  lower  court  had  the 
power  to  vacate  Its  own  judgment,  it  could 
not  disturb  that  of  the  appellate  court  It 
would  therefore  be  a  useless  proceeding  to 
permit  It  to  be  done,  and  in  the  absence  of 
some  statute,  we  must  hold  that  It  cannot 
be  done.  This  conclusion  does  not  neces- 
sarily work  an  Injustice  upon  a  defendant, 
for  we,  In  effect,  held  In  Marney's  Case  that 
a  court  of  equity  could  give  relief  when  the 
facts  justified  it  and  there  are  other  ded- 
Bions  of  this  court  to  the  same  effect  Of 
course,  in  what  we  said  above,  we  were  speak- 
ing of  an  ordinary  Judgment  at  law,  such  as 
that  in  this  case,  and  when  there  Is  an  af- 
firmance without  other  action  of  this  court 
Nor  does  what  we  have  said  apply  to  an  eq- 
uity case  remanded  to  the  lower  court  with 
directions  to  it  to  enter  a  decree  In  conformi- 
ty with  the  opinion  of  this  court,  or  for  fur- 
ther proceedings.  As  was  done  In  Safe  De- 
posit Company  v.  Glttings,  102  Md.  456,  62 
Atl.  1030,  4  L  R.  A.  (N.  8.)  865,  a  bill  of  re- 
view, upon  the  ground  of  material  evidence 
discovered  since  the  passage  of  the  decree, 
may  lie  filed  upon  leave  granted  by  the  low- 
er court. 

The  lower  court  was  Justified  in  refusing 
to  hear  the  motion  to  strike  out  the  Judgment 
while  the  appeal  was  pending  in  this  court, 
and  the  appellant  cannot  complain  of  its 
postponement  of  the  hearing.  If  the  appeal 
from  the  judgment  should  for  any  cause  be 
dismissed,  the  appellant  may  get  the  benefit 
of  the  motion  pending.  So,  without  consider- 
ing the  motion  to  dismiss  this  appeal,  we  will 
affirm  the  order. 

Order  affirmed;  the  appellant  to  pay  the 
costs. 


(IM  Me.  TO) 
FIRST  NAT.  BANK  OF  AUBURN  v.  MAN- 
SER et  al. 

(Supreme  Judicial  Court  of  Maine.    March  6. 
1908.) 

Evidence  (§§  397,  448*)— Chattel  Mobtoaoks 
(S  110*)— Pabol  Evidence  Affecting  Wbit- 

INOS— CONTBACTS— LlABII.mES    SECURED. 

It  is  a  well-settled  and  familiar  rule  of  con- 
struction that  a  contract  cannot  be  varied  by 
parol  evidence  when  its  terms  are  clear,  unam- 
biguous, and  complete. 

It  is  also  a  well-settled  rule  when  a  contract 
is  ambiguous  or  incomplete  pare)  evidence  may 
be  admitted  for  the  purpose  only  of  correcting 
the  ambiffuity  or  supplying  the  deficiency. 

In  the  ca.se  at  bar  a  bill  of  sale  dated  Novem- 
ber 10,  1899,  for  $3,000,  was  given  by  White 
&  Son  to  one  Boothby  "as  security  for  his 
liability  upon  certain  notes,"  indorsed  by  said 
Boothby  for  said  White  &  Son,  but  did  not  state 
the  amount  of  the  notes  to  secure  which  it  was 
given.  The  property  included  in  the  bill  of  sale 
was  described  as  follows:  "All  the  sawed  lum- 
ber now  in  and  around  onr  mill  in  said  Leeds 
and  all  lumber  piled  in  our  yard  adjacent  thereto 
together  with  all  sawed  or  unsawed  lumber  in 
and  around  our  said  mill  or  in  Dead  river  or 
Androscoggin  Lake  at  any  and  all  times  until 
the  said  sum  is  paid  to  the  said  Boothby."    Aft- 


•For  other  oagee  see  same  topic  and  aectlon  NUMBER  In  Dec.  &  Am.  Dies.  1907  to  date,  ft  Reporter  ladezea 
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er  taking  the  bill  of  «ale,  said  Boothby  indorsed 
promissory  notes  signed  and  discounted  by  said 
White  &  Son  at  the  plaintiff  bank  of  the  face 
value  of  $4,330.05,  and  also  notes  similarly  sign- 
ed and  indorsed  were  discounted  at  the  I/iver- 
more  Falls  Trust  &  Banking  Company,  of  the 
face  value  of  Jl,190.  On  the  18th  day  of  De- 
cember, 1902,  said  Boothby,  with  the  consent 
of  said  White  &  Son,  took  possession  under  his 
bill  of  sale  of  a  certain  quantity  of  lumber  in 
and  about  the  mill  of  said  White  &  Son,  and 
also  with  their  consent  appointed  one  Lothrop 
as  a^ent  to  sell  said  lumber  for  the  benefit  of 
the  holders  of  the  notes  indorsed  by  him.  Said 
Lothrop,  It  was  alleged,  thereupon  proceeded  to 
convert  the  lumber  into  money  and  held  the  pro- 
ceeds thereof.  April  18,  1903,  said  White  & 
Son  were  adjudicated  bankrupts,  and  the  de- 
fendant Manser  was  duly  appointed  and  qualified 
as  trustee,  and  thereafter  as  trtutee  aforesaid 
began  an  action  against  the  plaintiff  bank  to 
recover  for  the  value  of  certain  lumber  alleged 
to  have  been  taken  possession  of  by  said  Boothby 
sndertthe  bill  of  sale,  and  also  began  an  action 
against  said  Lothrop  to  recover  the  proceeds 
from  the  sale  of  lumber  made  by  him.  It  was 
admitted  that  the  amount  of  promisson  notes 
of  said  White  &  Son  indorsed  by  said  Boothby 
and  outstanding  at  the  date  of  the  bill  of  sale 
was  $1,100,  and  that  all  these  notes  had  been 
fully  paid,  and  till  the  property  described  in  the 
bill  of  sale  disposed  of  before  December  IS, 
1902.  The  plaintiff  bank  prayed,  among  other 
things,  that  the  bill  of  sale  be  adjudged  and  de- 
creed to  be  a  valid  mortgage  upon  the  lumber 
taken  possession  of  by  said  Boothby  on  Decem- 
ber 18,  1902.  and  also  that  the  plaintiff  and  the 
Livermore  Falls  Trust  &  Banking  Company  be 
subrof^ted  to  the  rights  of  said  Boothby  in  the 
security  understood  to  be  effected  by  the  bill 
of  sale. 

Held:  (1)  That  It  was  unnecessary  to  decide 
whether  the  terms  of  the  bill  of  sale  were  saflS- 
cient  to  cover  future  acquired  property.  (21 
That  the  bill  of  sale  did  not  cover  future  lia- 
bility for  indorsements  by  Boothby.  (3)  That 
the  bill  of  sale  must  be  adjudged  and  decreed 
to  be  invalid  and  of  no  force  and  effect,  and 
did  not  create  any  lien  upon  the  lumber  of 
White  &  Son  taken  possession  of  by  Boothby 
on  the  18th  day  of  December.  1902.  (4)  That 
on  the  date  of  the  plaintiff's  bill  Boothby  had  no 
rights  under  the  bill  of  sale  to  which  the  plain- 
tiff and  the  Livermore  Falls  Trust  &  Banking 
Company  could  be  subrognted.  (5)  That  Loth- 
rop bad  no  right  or  authority  to  take  possession 
of  and  convert  into  money  the  lumber  belonging 
to  White  &  Son. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cpnt.  Dis.  «§  ITSe-lTRo.  2071  :  Dec.  Dig.  I§  397, 
448;*  Chattel  Mortgages,  Cent.  Dig.  {  192;  Dec. 
Dig.    §    110.»] 

(Official.) 

Report  from  Sapreme  Judicial  Cotirt,  An- 
droscoggin County,  in  Equity. 

BUI  by  the  First  National  Bank  of  Auburn 
against  Harry  Manser,  trustee  in  bankruptcy, 
and  others.  Case  reported  to  the  law  court 
for  decision,  and  bill  dismissed. 

Bill  In  equity  brought  by  the  plaintiff  bank 
against  Harry  Manser,  trustee  In- bankruptcy 
of  tbe  partnership  estate  of  Charles  D.  White 
and  Howard  0.  White,  late  copartners  In 
IniBiness  as  O.  D.  White  &  Son,  Thomas  H. 
Bootbby,  Ralph  K.  Lothrop,  and  the  Liver- 
more Falls  Trust  &  Banking  Company.  Tbe 
bill  was  taken  pro  confesso  as  to  Thomas  H. 
Boothby  and  the  livermore  Falls  Trust  & 


Banking  Company.  The  other  defendants 
answered.  The  Livermore  Falls  Trust  & 
Banking  Company  was  requested  to  join  in 
the  bill  as  a  party  plaintiff,  but,  not  con- 
senting, was  joined  as  a  party  defendant 
The  gist  of  so  much  of  the  bill  as  Is  material 
to  tbe  Issnes  raised  is  stated  in  the  opinion. 

Heard  on  bill,  answers,  and  proof  before 
a  Justice  of  the  Supreme  Judicial  Court  sit- 
ting as  a  cotirt  in  equity.  At  tbe  conclusion 
of  the  hearing,  and  by  agreement  of  the  par- 
ties, the  case  was  reported  to  the  law  court 
for  decision  npon  so  much  of  the  evidence  as 
was  legally  admissible. 

Tbe  case  sufficiently  appears  in  the  opinion. 

Argued  before  EMERY,  C.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  SPEAR,  CORNISH,  and 
KING,  JJ. 

John  A.  Morrill,  for  plaintiff.  Harry  Man- 
ser and  F.  A.  Morey,  for  defendant  Manser. 
Newell  &  Skelton,  for  defendant  Lothrop. 

SPEAR,  J.  This  Is  a  bUl  In  equity  In- 
TOlvlng  the  construction  of  the  following 
written  Instrument: 

"Know  all  men  by  these  presents 

"That  we,  Charles  D.  White  and  Howard 
0.  White  of  Leeds,  county  of  Androscoggin, 
and  state  of  Maine,  copartners  under  the 
firm  name  of  C.  D.  White  &  Son,  In  con- 
sideration of  three  thousand  ($3,000)  paid  by 
Thomas  H.  Bootbby,  of  said  Leeds,  the  re- 
ceipt whereof  is  hereby  acknowledged  do 
hereby  grant,  sell,  transfer,  and  deliver  unto 
the  said  Thomas  H.  Boothby  the  following 
goods  and  chattels,  namely:  'All  tbe  sawed 
lumber  now  In  and  around  our  mill  In  said 
Leeds  and  all  lumber  piled  in  onr  yard  ad- 
jacent thereto,  together  with  all  sawed  or 
unsawed  Imnber  In  and  around  our  said  mill 
or  In  Dead  river  or  Androscoggin  Lake  at 
any  and  all  times  until  tbe  said  sum  is  paid 
to  the  said  Boothby.' 

,  "Provided  nevertheless  that  this  lumber  as 
above  specified  Is  sold  and  held  by  the  said 
Boothby  as  security  for  his  liability  upon 
certain  notes  and  that  said  lumber  may  be 
sold  to  pay  said  notes  and  In  event  of  the 
payment  of  same  and  a  release  from  said 
Boothby  that  all  or  any  part  of  said  lumber 
shall  revert  to  and  become  the  property  of 
the  said  Charles  D.  White  &  Son. 

"To  have  and  to  hold  all  and  singular  the 
said  goods  and  chattels  to  the  said  Thomas 
H.  Boothby,  and  his  executors,  administra- 
tors, and  assigns,  to  their  own  use  and  behoof 
forever. 

"And  we  hereby  covenant  with  the  said 
Thomas  H.  Boothby  that  we  are  the  lawful 
owners  of  the  said  goods  and  chattels ;  that 
they  are  free  from  all  Incumbrances  that  we 
have  good  right  to  sell  tbe  same  as  afore- 
said; and  that  we  will  warrant  and  defend 
the  same  unto  him  the  said  Thomas  H. 
Boothby,    his    heirs,    executors,    administra- 
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tnra,  or  asslgiiB,  against  the  lawful  dalms 
and  demands  of  all  persons." 

The  plaintiff  bank  In  its  bill  in  equity  al- 
leges that,  after  taking  said  bill  of  sale,  said 
Boothby  indorsed  promissory  notes  slgrned 
and  discounted  by  White  &  Son  at  the  plain- 
tiff bank  of  the  face  value  of  $4,330.05;  that 
notes  similarly  signed  and  Indorsed  were  dis- 
counted at  the  Livermore  Falls  Trust  & 
Banking  Company  of  the  face  value  of  $1,190; 
that  in  1902  said  Boothby,  with  the  consent 
of  White  &  Son,  took  posseiislon  under  bis 
bill  of  sale  of  certain  lumber  in  and  about  the 
mill  of  said  White  &  Son,  and  with  their 
consent  appointed  Ralph  E.  Lothrop  as  agent 
to  sell  said  lumber  to  the  best  advantage  for 
the  benefit  of  the  holders  of  the  notes  in- 
dorsed by  him ;  that  said  Lothrop  thereupon 
proceeded  to  convert  said  lumber  into  money, 
and  now  holds  the  proceeds  thereof;  that  on 
the  18th  day  of  April,  1903,  the  said  partner- 
ship of  C.  D.  White  &  Son,  and  the  individual 
members  thereof,  were  adjudicated  bankrupts 
under  the  laws  of  the  United  States,  and 
that  Harry  Manser  of  Auburn,  one  of  the 
defendants,  was  appointed  and  qualified  as 
trustee  In  bankruptcy  of  said  estates;  that 
on  the  18th  day  of  August,  1906,  said  Manser, 
as  said  trustee,  began  an  action  against  the 
plaintiff  bank  to  recover  the  sum  of  $3,312.61 
for  the  value  of  certain  lumber  alleged  to 
have  been  taken  possession  of  by  said  Booth- 
by under  said  bill  of  sale;  that  on  the  29th 
day  of  August,  1906,  said  Manser  as  trustee 
also  brought  an  action  against  said  Lothrbp 
to  recover  the  proceeds  held  by  said  Lothrop 
from  the  sale  of  said  lumber  above  described. 

Under  these  allegations  the  plaintiff  prays 
that  said  bUl  of  sale  dated  November  10, 
1899,  may  be  adjudged  and  decreed  to  be  a 
valid  mortgage  upon  the  property  so  taken 
possession  of  by  said  Boothby  on  the  ISth  day 
of  December,  1902,  and  that  the  plaintiff 
and  said  Llvermore  Falls  Trust  &  Banking 
Company  may  be  subrogated  to  the  rights 
of  said  Boothby  in  the  security  understood  to 
be  effected  by  said  mortgage.  The  other  re- 
quests are  not  essential  to  the  decision  of  the 
case. 

It  Is  admitted  that  the  amount  of  promis- 
sory notes  of  White  &  Son  indorsed  by 
Boothby,  and  outstanding  at  the  date  of  the 
bill  of  sale,  was  $1,103,  and  that  all  these 
notes  had  been  fully  paid,  and  all  the  prop- 
erty described  in  the  bill  of  sale  disposed  of, 
before  December  18,  1902. 

Under  this  state  of  facts,  the  plaintiff  con- 
tends that  the  bill  of  sale  should  be  regarded 
as  a  mortgage  and  construed  to  extend  a  lien 
to  after-acquired  property  and  security  to 
after-acquired  liability  of  Boothby  by  in- 
dorsement The  instrument  will  not  bear 
this  construction.  Whether  Its  terms  are 
snfiadent  to  cover  future  acquired  property 
it  is  unnecessary  to  decide,  as  it  is  very  dear 
that  they  do  not  cover  future  liability  for 
Indorsements.  The  rule  of  construction  that 
ft  contract,  when  Its  terms  are  clear,  unam- 


biguous, and  complete,  cannot  be  varied  by 
parol  is  too  familiar  to  require  citation. 
Another  rule,  that,  wh«i  a  contract  is  am- 
biguous or  incomplete,  parol  evidence  may 
be  admitted  for  the  purpose  only  of  correct- 
ing the  ambiguity  or  supplying  the  deficiency, 
is  equally  well  settled. 

The  second  paragraph  in  the  c<»itract  is 
specific  and  unambiguous,  but  incomplete  In 
omitting  to  state  the  amount  of  the  notes 
to  secure  which  the  bill  of  sale  of  lumber 
was  given.  If  we  supply  the  words  in  italics 
to  indicate  the  amount  of  the  notes,  then  this 
paragraph  will  read  as  follows:  "Provided, 
nevertheless,  that  this  lumber  as  above  speci- 
fied is  sold  and  held  by  said  Boothby  as  se- 
curity for  his  liability  upon  certain  notes, 
amounting  to  $1,100,  and  that  said  lumber 
may  be  sold  to  pay  said  notes  and  In  the 
event  of  payment  of  the  same  and  a  release 
from  said  Boothby  that  all  or  any  part  of 
said  lumber  shall  revert  to  and  become  the 
property  of  said  Charles  D.  White  &  Son." 
Reading  into  the  contract  the  words  "amount- 
ing to  $1,100"  makes  it  complete.  Now,  it  is 
evident,  construing  the  contract  In  its  com- 
plete form,  that  no  luterpretntlon  can  be  in- 
voked that  makes  this  paragraph  more  lucid 
or  specific  than  the  language  itself  imports. 
In  other  words,  it  must  be  held  to  mean  Just 
what  it  says,  that  the  lumber  covered  by  the 
bill  of  sale  should  be  held  by  Boothby  as 
security  for  indorsement  of  notes  to  the 
amount  of  $1,100  and  no  more,  the  amount  of 
the  indorsed  notes  outstanding  at  the  date 
thereof. 

It  further  provides  for  what.  In  the  ab- 
sence of  any  provision,  the  law  would  imply 
"that  in  the  event  of  payment  the  same 
[notes]  and  a  release  from  satd  Boothby  that 
all  or  any  part  of  said  lumber  shall  revert 
to  and  become  the  property  of  the  said 
Charles  D.  White  &  Son."  This  language 
needs  no  Interpretation.  When  the  notes 
amounting  to  $1,100,  indorsed  by  Boothby. 
were  paid,  all  his  rights  under  the  bill  of 
sale  ceased  and  all  the  lumber  was  released, 
and  by  operation  of  law,  independent  of  any 
agreement,  reverted  to  the  original  owners. 
The  latter  part  of  this  paragraph  was  simply 
confirmatory  of  the  legal  rights  of  the  par- 
ties. 

Our  conclusion  is  that  the  instrument  de- 
scribed and  set  forth  in  the  plaintifTs  bill, 
dated  November  10,  1899,  must  be  adjudged 
and  decreed  to  be  invalid  and  of  no  force 
and  effect,  and  to  create  no  lien  upon  any  of 
the  property  of  the  said  O.  D.  White  &  Son; 
that  on  the  18th  day  of  December,  1902,  the 
date  when  said  Boothby  is  alleged  to  have 
taken  possession  of  certain  lumber  of  C.  D. 
White  &  Son  with  their  consent  by  virtue 
of  the  authority  conferred  upon  him  by  said 
bill  of  sale,  said  Boothby  had  no  lien  upon 
any  of  the  lumber  so  alleged  to  have  been 
taken,  or  right  to  possession  thereof,  that 
at  the  date  of  the  plaintiff's  bill  he  had  no 
rights  under  the  alleged  bill  of  sale  to  which 
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the  plaintiff  and  tlie  Llvermore  Falls  Trust 
&  Banking  Ciompany  could  be  subrogated, 
and  tbat  said  Ralph  E.  Lothrop  bad  no  law- 
ful right  or  authority  to  take  possesion  of, 
and  convert  into  money,  lumber  and  other 
property  of  said  C  D.  White  &  Son,  as  he  is 
allied  to  have  done  ill  .the  plaintiffs  bill 
Bill  dismissed,  with  costs  to  the  defendant 
Manser  only. 

ao4  He.  66) 

STHOUT  V.  LEWIS. 

(Snpmne  Judicial  Court  of  Maine.  .  March  4, 
1908.) 

1.  Contracts  (|  90*)  —  Actions  —  Pbesuuf- 

TI0N3    AND    BUBDEN    OF    PBOOF— FRAUD. 

When,  in  an  action  on  a  written  contract, 
the  defendant  alleges  fraud  in  the  inception  and 
execution  of  the  contract,  the  burden  is  on  the 
defendant  to  establish  the  allegation  of  fraud  by 
clear  and  convincing  proof. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {  448 ;  Dec.  Dig.  3  99.*] 

2.  REFOBMATION  op  iNSTBtTMENTS   (I  45*)— AC- 
TIONS   —    PBESain>TIONS     AND     BUBDEN      Or 

Pboof— Fbaud. 

When,  in  an  action  on  a  written  contract, 
the  defendant  alleges  fraud  in  the  inception  and 
execution  of  the  contract,  and  the  proceeding 
in  effect  involves  the  reforming  of  the  contract 
on  the  ground  of  fraud,  then,  to  enable  a  court 
in  equity  to  exercise  this  power,  proof  of  the 
frand  must  be  full,  clear,  and  decisive,  especially 
where  the  oral  evidence  comes  mainly  from  the 
parties  to  the  suit,  and  relief  will  not  be  granted 
where  the  evidence  is  loose,  equivocal,  or  contra- 
dictory or  in  its  texture  is  open  to  doubt  or  op- 
posing presumptions. 

[E2d.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Dec.  Dig.  |  45.*] 

8.  Bbokess  (S  86*)— Actions  roB  Oohfensa- 

TION— B^riDBNCE — SUFFICIENOT. 

In  the  case  at  bar.  held  (1)  that  the  proof 
fell  far  short  of  substantiating  the  fraud  alleged 
by  the  defendant;  (2)  that  the  evidence  showed 
good  faith  rather  than  fraud  on  the  part  of  the 
plaintiff;  (3)  that  the  verdict  was  so  glaringly 
wrong  that  it  must  be  set  aside. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent 
Dig.  IS  116-120 ;  Dec  Dig.  i  88.*] 

(Official.) 

On  Motion  from  Supreme  Judicial  Court, 
Sagadahoc  County. 

Assumpsit  by  B.  A.  Strout  against  Mar- 
garet M.  Lewis,  administratrix.  PlaintifT 
moves  to  have  a  verdict  in  his  favor  set 
aside.    Verdict  set  aside. 

Assumpsit  to  recover  a  broker's  commlEt- 
sion  on  the  sale  of  real  estate  based  upon  a 
written  contract  Plea,  the  general  issue, 
wltli  brief  statement  as  follows: 

"And,  for  a  brief  statement  of  equitable 
matter  of  defense  to  be  used  under  the  gen- 
eral issue  pleaded,  the  said  defendant  says 
tbat  oa  the  27th  day  of  June,  1904,  the  date 
of  tbe  alleged  written  agreement,  and  prior 
thereto,  the  plaintiff,  by  one  Hutchlns,  his 
agent,  and  the  defendant,  agreed  between 
themselTes  that  If  the  defendant  should  place 
the  real  estate  in  question  in  the  plakitifTs 
hands  for  sale  by  him,  the  said  defendant 


would  pay  to  the  said  plaintiff  tbe  sum  of 
$20,  which  was  the  sum  agreed  upon  to  cover 
tbe  plaintiff's  expense  In  cataloguing  and  ad- 
vertising said  estate;  tbat  said  sum  of  $20 
should  be  payable  to  the  said  plaintiff  in  any 
event,  whether  a  sale  was  effected  by  him, 
and  that  there  should  be  no  other  or  further 
expense  or  charge  to  ber,  the  said  defendant, 
on  any  account  or  for  any  reason  or  purpose 
whatsoever;  that  upon  these  propositions 
the  minds  of  the  parties  met  and  mutually 
agreed;  tbat  on  said  27 tb  day  of  June,  1904, 
the  aforesaid  agreement  was  intended  to  be 
reduced  to  writing,  and  tbat  tbe  said  plain- 
tiff's agent  volunteered  to  so  reduce  it,  and, 
in  pursuance  thereof,  wrote  in  upon  a  prln^ 
ed  form  tbe  written  agreement  which  is 
herein  declared  on,  and  handed  tbe  same  to 
the  said  defendant  to  be  signed  by  her ;  that 
she  then  asked  him  what  said  paper  was, 
and  tbat  he  then  and  there  represented  to 
her  that  tbe  same  .was  merely  a  writing  to 
bhow  tbat  the  said  real  estate  had  actually 
been  placed  in  the  plaintiff's  hands  for  sale, 
and  also  to  provide  for  the  payment  of  said 
$20  in  accordance  with  their  agreement,  and 
tbat,  relying  upon  said  representations,  th^ 
defendant  then  and  there  signed  tbe  same. 

"And  tbe  defendant  further  says  that  In 
truth  and  fact  the  statement  and  representa^ 
tions  of  the  plaintifTs  agent  as  to  the  nature 
and  contents  of  said  paper  were  false  and 
fraudulent ;  that  the  said  Instrument  did  not 
embody  tbe  terms  of  tbe  actual  agreement 
between  the  parties;  that  tbe  misrepresenta- 
tions of  the  plaintiff's  agent  were  affirmative 
statements  of  fact,  made  with  the  purpose  of 
inducing  the  defendant  to  sign  said  Instru- 
ment, and  that  in  reliance  thereon  she  was, 
in  fact.  Induced  to  and  did  sign  the  same; 
that  said  affirmative  statements  were  false  bi 
fact  and  known  to  be  so  by  said  plaintiff's 
agent;  tbat  they  were  material  representa- 
tions and  tbat  the  defendant  ever  has  been 
and  now  is  ready  and  willing,  and  now  of- 
fers, to  pay  to  the  plaintiff  tbe  $20  due  to 
him  upon  the  original  and  only  mutual  agree- 
mrat  and  contract  between  them." 

Tried  at  tl«e  August  term,  3907,  of  the 
Supreme  Judicial  Court,  Sagadahoc  county. 
Verdict  for  plaintiff  for  $20,  with  interest 
from  May  22,  1906.  The  plaintiff  then  filed 
a  motion  to  have  the  verdict  set  aside  for 
tbe  following  reasons:  (1)  "Because  it  Is 
against  law  and  the  charge  of  the  Justice.'* 
(2)  "Because  It  Is  against  evidence."  (3)  "Be- 
cause it  is  manifestly  against  the  weight  of 
evidence  in  the  case."  (4)  "Because  the  dam- 
ages assessed  are  insufficient." 

The  case  is  Stated  in  the  opinion. 

Note. — ^Although  the  title  of  this  case  would 
indicate  that  the  action  was  against  the  de- 
fendant in  a  representative  capacity,  yet  the 
writ,  declaration,  and  proceedings  show  tbat 
tbe  Btdt  was  against  ber  individually,  and 
not  as  an  administratrix. 
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Argned  before  EMERT,  C.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  SPEAR,  CORNISH,  and 
KING,  JJ. 

Williamson  &  Burleigh,  (or  plaintiff.  Sta- 
ples &  Glidden,  for  defendant 

CORNISH,  J.  This  was  an  action  of  as- 
sumpsit to  recover  a  broker's  commission  on 
the  sale  of  real  estate,  based  upon  a  written 
agreement  dated  June  27,  1904. 

The  defendant  pleaded  the  general  issue, 
together  with  an  equitable  brief  statement,  al- 
leging fraud  in  the  inception  and  execution 
of  the  written  contract,  and  claiming  that  un- 
der the  actual  oral  agreement,  made  between 
the  parties  she  was  to  pay  the  plaintiff  $20 
when  the  farm  was  sold,  to  cover  the  expense 
of  cataloguing  and  advertising,  whether  the 
sale  was  made  through  the  plaintiCTs  efforts 
or  her  own,  and  that  there  was  to  be  no  fur- 
ther charge  against  her  of  any  kind. 

By  agreement  of  counsel,  the  case  was  sub- 
mitted to  the  jury  upon  these  pleadings,  tbey 
to  pass  upon  the  question  of  fraud,  and,  if 
the-  defendant's  contention  were  sustained, 
the  Jury  were  authorized  to  give  the  plaintiff 
a  verdict  of  $20  as  if  the  contract  Itself  had 
been  reformed.  This  the  jury  did,  their  ver^ 
diet  being  for  $20,  with  Interest  from  the 
date  of  sale.  The  plaintiff  on  motion  seeks 
to  have  this  verdict  set  aside  as  against  the 
evidence. 

The  vital  question  is  the  proof  of  delib- 
erately planned  and  carefully  executed  fraud 
on  the  part  of  the  plalntifTs  agent,  Hutchins ; 
for  on  no  other  hypothesis  can  the  verdict  be 
sustained.  The  charge  is  a  serious  one,  and 
the  law  imposes  upon  the  defendant  the  bur- 
den of  substantiating  it  ^y  clear  and  convin- 
cing proof.  "A  stricter  standard  in  some 
such  phrase  as  'clear  and  convincing  proof 
is  commonly  applied  to  measure  the  neces- 
sary persuasion  for  a  charge  of  fraud."  Wig- 
more,  Bv.  §  2498.  It  must  be  "dear,  con- 
vincing, and  satisfactory."  Liberty  v.  Haines, 
Adm'r,  103  Me.  182,  68  Atl.  738. 

In  effect,  the  proceeding  here  involved  the 
reforming  of  a  written  contract  on  the  ground 
of  fraud,  and  the  law  is  well  settled  that,  to 
enable  a  court  in  equity  to  exercise  this  pow- 
er, proof  of  the  fraud  must  be  full,  clear,  and 
decisive,  and  relief  will  not  be  granted  where 
the  evidence  is  loose,  equivocal,  or  contradic- 
tory or  In  its  texture  is  open  to  doubt  or  op- 
posing presumptions.  Stockbrldge  Iron  Co.  t. 
Hudson  Iron  Co.,  107  Mass.  290 ;  Fessenden  v. 
Ocklngton,  74  Me.  123.  This  rule  is  especial- 
ly enforced  where  the  oral  evidence  comes 
mainly  from  the  parties  to  the  suit  Par- 
lin  V.  Small,  68  Me.  289. 

The  proof  in  this  case  falls  far  short  of 
this  standard.  The  only  evidence  of  fraud 
comes  from  the  defendant  herself,  who,  in 
mechanical  and  oft-repeated  phrase,  says  that 
the  agent  told  her  "his  terms  were  $i20  for 
advertising  and  so  forth";  that  "it  would 
cost  her  $20  whether  he  sold  the  place  or  she 
4Id" ;  that  he  gave  her  this  contract  to  sign, 


saying  that  "It  was  a  document  to  show  that 
she  would  pay  him  the  $20";  and  that  she 
did  not  read  It  or  hear  it  read,  but  relied  up- 
on his  statement  as  to  its  contents.  This  tes- 
timony is  without  corroboration.  Against  It 
was  the  clear  and  positive  statement  of  Mr. 
Hutchins  that  the  terms  of  the  contract  as 
written  were  precisely  as  agreed  upon  orally ; 
that  he  read  the  agreement  to  the  defendant 
and  explained  It  fully;  that  she  looked  on 
while  he  was  reading;  and  that  she  then 
signed  It,  after  having  ample  opportunity  to 
examine  it  further  If  she  had  desired.  The 
Inherent  improbability  of  the  defendant's  ver- 
sion strikes  one  forcibly.  She  was  a  woman 
of  mature  years  and  of  Intelligence,  and  it  is 
highly  Improbable  that  she  would  have  sign- 
ed a  contract  with  a  comparative  stranger 
without  first  learning  Its  contents  either  by 
reading  it  herself  or  having  It  read  to  her. 
It  is  equally  Inconceivable  that  Mr.  Hutchins 
would  have  agreed  to  take  property  Into  his 
hands  valued  by  her  at  $1,200,  and  negotiate 
a  sale  for  the  paltry  sum  of  $20,  a  commis- 
sion of  1%  per  cent,  on  the  asking  price.  In- 
cluding expenses  which  might  naturally  con- 
sume a  large  portion  If  not  the  whole  of  that 
amount,  when  his  usual  rates  were  the  same 
as  expressed  In  the  contract  He  would  be 
giving  his  services  for  nothing. 

Nor  Is  It  easy  to  believe  such  deliberate 
fraud  on  the  part  of  Mr.  Hutchins,  when  we 
consider  that  he  had  no  personal  Interest  in 
the  matter,  but  was  acting  for  the  plaintiff, 
and  that  this  agency  had  sold  more  than  100 
farms  in  this  single  county  during  the  past 
few  years.  Such  conduct  would  be  more  eas- 
ily attributable  to  a  transient  promoter  than 
to  the  proprietor  of  an  established  business, 
where  experience  teaches  that  honesty  is  the 
best  policy. 

It  further  appears  that  the  property  was 
finally  sold  through  the  efforts  of  the  plaln- 
tifTs agent  Mr.  Morrill,  who  succeeded  Mr. 
Hutchins  in  that  locality.  As  the  result  of 
previous  correspondence,  a  sister  of  the  pur- 
chaser, with  two  others,  went  to  Brunswick, 
and  met  Mr.  Morrill  by  appointment  He 
procured  a  team  with  driver,  and  sent  them 
to  the  defendant's  farm  with  a  note  to  Mr. 
Jaques,  a  relative  and  confidential  adviser 
of  the  defendant  He  quoted  $1,100  as  the 
selling  price ;  a  reduction  having  been  au- 
thorized from  the  original  figure.  The  trade 
was  closed  that  day  between  the  parties  them- 
selves on  the  premises  for  $1,050,  although 
great  care  was  taken  to  conceal  the  fact  from 
Mr.  Morrill  by  both  the  defendant  and  the 
purchaser,  who  during  the  negotiations  asked 
the  defendant  the  significant  and  yet  not  un- 
usual, question  whether  she  could  sell  the 
place  herself. 

It  was  not  until  some  weeks  later,  when 
the  parties  met  in  Brunswick  to  make  the 
transfer,  that  Mr.  Morrill  accidentally  learn- 
ed of  the  sale,  and  he  then  asked  for  his  com- 
mission In  accordance  with  the  contract.  Un- 
der the  established  rule  in  this  state,  the 
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plaintiff  had  fulfilled  his  part  of  the  agree- 
ment and  was  entitled  to  his  compensation; 
but  thla  seems  to  hare  been  one  of  a  class  of 
cases,  not  too  uncommon,  where  avarice  weak- 
ens principle,  and,  after  a  purchaser  has  been 
found  through  the  efforts  of  a  broker,  the 
owner.  In  closing  the  deal,  Is  willing  to  make 
•  reduction  from  the  purchase  price  and 
stand  his  chances  of  aToldlng  the  payment  of 
commissions. 

The  evidence  In  this  case  shows  good  faith 
rather  than  fraud  on  the  part  of  the  plain* 
tiff  and  his  rq;>reBentatlves,  and  the  verdict 
of  the  ixay  Is  so  glaringly  wrong  that  it  can- 
not be  allowed  to  stand. 

Verdict  set  aside. 


(n  N.  J.  u  ISO 

ANDERSON  v.  UTEBS.' 
(Supreme  Court  of  New  Jersey.    Nov.  0,  1908.) 

1.  Quo   Wabbahto  (J   32*)  —  Pboobedinos — 
Fabheii  Plaintiff— Use  of  Name  of  State. 

Quo  warranto  proceediDgs,  instituted  under 
Act  April  8,  1903  (P.  L.  1903,  p.  377),  on  the 
relation  of  one  claiming  title  to  a  municipal  of- 
fice against  an  alleged  intruder,  being  a  suit  af- 
f^tlng  the  public  interest,  thie  state  is,  to  a 
legal  intent,  a  party,  and  its  name  should  be 
made  a  part  of  the  title. 

[Ed.  Note. — For  other  cases,  see  Quo  War- 
ranto, Cent.  Dig.  {  30 ;  Dec  Dig.  |  82.*] 

2.  Pabties  (J  Oo*)— Quo  Wabbahto— Parties 
Plaihtiff— Use    of   Nakb   of    State— De- 

JfUBBEB. 

The  omission  of  the  state  from  the  title,  in 
quo  warranto  proceedings  instituted  on  the  re- 
lation of  one  ^aiming  title  to  a  municipal  of- 
fice against  an  alleged  intruder,  is  a  formal  de- 
fect, which  is  amendable,  and  is  not  ground  of 
demurrer. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  i  161;   Dec.  Dig.  |  95.*] 
8.  MuwiorPAi,  Cobpobations   (S   149*)— la- 

OENSiNo  Officebs — Qualification. 

The  provision  In  P.  t,.  1901,  p.  240,  that 
the  failure  of  a  person,  appointed  to  be  a  mem- 
ber of  a  board  of  excise  commissioners,  to  quali- 
fy within  10  days  shall  cause  a  vacancy  in  the 
office  refers  to  all  appointments,  original  or 
otherwise,  and  an  appomtee's  omission  to  take 
the  required  oath  of  office  within  10  days  after 
bis  second  appointment  cannot  be  cured  by  his 
later  qualification. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Dec.  Dig.  |  149.*] 

4.  MuiciciFAi.  Cobpobations  (|  149*)— Ex- 
cise CoxiassioNEBs— Title  to  Office. 
A  person  appointed  to  succeed  himself  as 
a  member  of  a  Doard  of  excise  commissioneis, 
who  bils  to  qualify  by  taking  the  prescribed 
oath  of  office  within  10  days,  as  required  by 
P.  L.  1901,  p.  240,  declaring  that  such  failure 
shall  render  the  office  vacant,  acquires  no  title 
to  the  office  as  against  one  appointed  to  fill  the 
vacancy,  who,  having:  legally  qualified,  can  as- 
sert in  the  same  suit  the  right  to  the  public 
and  bis  own  right  to  the  office. 

[ISd.  Note.— For  other  cases,  sm  Municipal 
Corpoiations.  Dee.  Dig.  I  149.*]    . 

Quo  warranto  on  the  relation  of  James  D. 
Anderson  against  William  S.  Myers.  Judg^ 
ment  for  relator. 

See,  also,  67  AQ.  1036. 


Argued  June  term,  1908,  before  GAREI- 
SON,  SWAYZE,  and  PABKEB,  JJ. 

Nelson  B.  Gasklll,  Asst  Atty.  Gen.,  for 
relator.    Alan  H.  Strong,  for  respondent 

PARKER,  J.  This  is  an  action  of  quo 
warranto,  begun  pursuant  to  section  4,  Act 
April  8,  1903  (P.  L.  1903,  p.  377),  which  sec- 
tion was  originally  enacted  in  1884  (P.  Ij.  p. 
3207;  Gen.  St  1895,  p.  2633,  I  4),  and  per- 
mits any  citizen  of  this  state,  believing  him- 
self entitled  to  a  municipal  ofllce  or  fran- 
chise, to  file  as  relator  an  information  in  the 
nature  of  a  quo  warranto  against  an  alleged 
intruder,  and  without  obtaining  the  leave  of 
this  court  to  file  such  Information  in  the 
name  of  the  Attorney  General,  as  was  for- 
merly necessary,  and  still  Is  necessary  when 
the  relator  Is  not  a  claimant  Under  the  act 
of  1884  as  originally  passed  it  was  held  that 
only  the  title  of  the  respondent  to  the  ofiice 
could  be  inquired  Into.  Davis  v.  Davis,  57 
N.  J.  Law,  206,  31  Atl.  218.  But  in  1895 
two  further  acts  were  passed,  one  approved 
February  18th  (P.  h.  1895,  p.  82),  providing 
that  on  a  proper  record  this  court  might  de- 
termine the  title  of  the  relator,  as  well  as 
the  respondent,  and  enforce  Its  judgment  by 
proper  process,  and  another,  approved  March 
19th  (P.  L.  1895,  p.  344),  providing  that  on  a 
Judgment  of  ouster  and  In  favor  of  a  relator 
the  court  may  make  appropriate  orders  re- 
garding the  surrender  of  the  office  and  the 
transfer  of  its  records.  The  effect  of  these 
various  acts  has  been  described  obiter  as 
turning  the  suit  into  a  private  controversy 
between  the  parties.  Manahan  v.  Watts,  64 
N.  J.  Law,  465,  470,  45  AtL  813.  We  sbaU 
have  occasion  to  touch  on  this  point  pres- 
ently. 

The  record  before  us  raises  the  issue:  (1) 
Whether  respondent  usurps  or  intrudes  into 
the  o£Qce  of  member  of  the  board  of  excise 
commissioners  of  the  city  of  New  Bnuis- 
wick;  and  (2)  if  so,  whether  'relator  \b  *.0' 
titled  to  hold  said  office.  It  consists  of  the 
Information  and  demurrer  thereto.  The  de- 
murrer questions  the  sufficiency  of  the  facts, 
pleaded  in  the  information  and  admitted  by 
the  demurrer,  to  establish  relator's  title  to 
the  office,  even  if  a  vacancy  exist;  but  thla 
defense  was  not  argued  or  briefed,  and  our 
examination  of  the  case  satisfies  us  that,  if  a 
vacancy  existed  on  June  1,  1907,  the  date  of 
relator's  appointment  to  the  office,  relator  la 
«itltled  to  hold  it  The  real  controversy  re- 
lates to  the  title  of  respondent  It  appears 
that  under  and  by  virtue  of  the  act  of  1901 
for  the  establishment  of  an  excise  depart- 
ment In  cities,  the  city  of  New  Brunswick  in 
1905  passed  an  ordinance  to  create  a  board 
of  excise  commissioners,  a  copy  of  which  was 
duly  filed,  as  provided  by  law,  and  that  the 
judge  of  the  court  of  common  pleas  in  due 
course    appointed    in    September,    1905.    the 
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time  memben  of  the  board  for  terms  of  one^ 
two,  and  three  years,  respectively,  the  re» 
spondent  Myers  being  appointed  for  one  year; 
that  at  the  expiration  of  his  term,  on  Sep; 
tember  11,  1906,  he  was  again  appointed  by 
the  court  to  succeed  himself,  but  for  a  term 
of  three  years,  but  failed  to  qualify  by  tak- 
ing the  oath  of  office  within  10  days,  as  re- 
quired by  the  statute  of  1901.  It  Is  also  al- 
leged that  he  failed  to  take  certain  other 
oaths  provided  by  the  city  charter,  and  that 
he  became  further  disqualified  by  removing 
hiB  residence  from  New  Brunswick,  the  act 
requiring  members  of  the  excise  board  to  b« 
residents  and  legal  voters  within  their  re- 
spective municipalities.  These  latter  claims 
we  have  found  It  unnecessary  to  discuss. 

Relator  Is  met  at  the  outset  by  the  propo- 
sition that  the  state  should  be  a  party<  to  this 
proceeding,  but  does  not  appear  on  the  record 
as  such.  It  Is  true  that  the  state  la  not  nam- 
ed in  the  title  of  the  cause,  nor  is  the  Attor- 
ney General  brought  Into  the  body  of  the  In- 
formation. The  question  then  arises.  Should 
the  state  be  a  party?  and,  if  so,  Is  it  to  a 
legal  Intent  a  party  in  this  proceeding?  We 
think  both  these  questions  should  be  answer- 
ed In  the  affirmative.  In  Davis  v.  Davis, 
ubi  supra,  the  state  was  a  party  In  name  and 
in  fact,  for  the  court.  In  awarding  judgment 
of  ouster  in  that  case,  Imposed  a  substantial 
fine  for  the  usurpation  of  the  office.  Asd 
Chief  Justice  Beasley,  in  discussing  the  ef- 
fect of  the  act  of  1884,  was  careful  to  assert 
a  prerogative  control  of  this  court  over  the 
action,  and  to  deny  the  competency  of  the 
Legislature  to  confine  it  by  statutory  enact- 
ment It  is  true  that  this  was  before  the 
Acts  of  1895  were  passed,  but  we  cannot  see 
that  they  have  altered  the  situation  In  any 
way  as  affecting  the  presence  of  the  state  as 
a  party  to  the  suit  So  far  from  abridging 
the  powers  of  this  court,  th^  have  enlarged 
tiiem  by  enabling  the  court  to  adjudge  the 
title  of  the  claimant,  and  place  him  in  pos- 
■essioa  The  remark  of  the  late  Justice  LIp- 
plncott  In  Manahan  v.  Watts,  64  N.  J.  Law, 
at  page  470,  45  Ati.  at  page  815,  that  "in  this 
proceeding  it  is  merely  the  private  rights  of 
the  i>artles  that  are  affected,  and  not  a  case 
afTectlng  public  interest,  where  the  people 
are  the  real,  as  well  as  the  nominal,  prose- 
cntor,"  was  not  in  our  estimation  necessary 
to  a  decision  of  that  case,  and  we  cannot  con- 
cur in  It  Whatever  the  entitling  of  the  suit, 
or  the  form  of  the  record  in  such  a  case,  the 
state  is  still  a  party  so  far  as  to  give  this 
court  full  control  of  tlie  litigation  in  the  pub- 
lic interest  To  hold  otherwise  would  be  to 
paralyze  the  arm  of  this  court  to  disable  it 
from  inflicting  ptmishment  in  a  proper  case 
upon  a  usurper,  and  to  enable  public  offices 
to  be  transferred  between  private  individuals 
by  collusive  suits.  Relator's  counsel,  no 
doubt,  omitted  the  name  of  the  state  from 
the  title  of  the  cause  in  deference  to  tho 
role  of  this  court,  adopted  at  Novemt)er  term, 
1900^  and  appearing  aa  part  of  rule  15,  "the 
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name  of  the  state  Shall  not  be  used  merely 
because  of  the  nature  of  the  writ  or  proceed- 
ing, but  Instead  the  name  of  the  party  in  in- 
terest shall  be  used."  Before  the  adoption 
of  this  rale  came  Act  1900,  c  48  (P.  L. 
1900,  p.  73),  section  2  of  which  Is  distinctly 
narrower  In  Its  scope.  "The  name  of  the 
state  shall  not  be  made  a  part  of  the  title 
of  any  cause  or  proceeding  merely  because 
of  the  nature  of  the  writ  or  other  proceeding 
by  which  it  is  taken  into  court"  The  same 
course  was  pursued  without  criticism  In 
Hayter  v.  Benner,  67  N.  J.  Law,  859,  62  AtL 
351,  and  Decker  y.  Daudt  (N.  J.  Err.  &  App.) 
67  Atl.  875,  both  cases  under  the  fourth  sec- 
tion of  the  act  of  1903.  But  In  our  opinion 
the  state  is  none  the  less  a  party  because  of 
the  right  conferred  on  a  certain  dass  of  pri- 
vate relators  to  institute  the  suit,  and  a  mere 
rule  of  practice  neither  has,  nor  was  intended 
to  have,  the  effect  of  eliminating  it  as  such 
party.  Even  if  the  omission  of  the  state 
from  the  title  be  a  defect  It  Is  merely  a 
formal  one,  not  the  subject  of  general  de- 
murrer, and  amendable.  This  ground  of  de- 
murrer qiust  therefore  fail. 

The  question  then  arises  whether  respond- 
ent forfeited  his  office  by  failing  to  take  the 
oath  within  10  days  after  appointment  The 
provision  of  the  statute  (P.  L.  1901,  p.  240) 
on  this  point  is  as  follows:  Section  3  pro- 
vides for.  the  original  appointment  of  mem- 
bers for  one,  two,  and  three  years,  the  ap- 
pointment of  successors  after  expiration  of 
terms,  and  the  filling  of  vacancies  for  un- 
expired terms.  Section  4,  that  within  10 
days  they  shall  meet  and  organize  by  elect- 
ing a  chairman  and  taking  a  prescribed 
oath;  that  the  city  or  town  derk  shall  be 
ex  officio  derk  of  the  board,  and  then  goea 
on  to  say,  "should  any  person  or  persons  ap- 
pointed to  be  a  member  or  members  of  any 
such  board  fall  to  qualify,  as  herein  provid- 
ed, within  said  ten  days,  snch  failure  shall 
cause  a  vacancy  or  vacancies  to  exist  In 
said  board,  which  shall  be  filled  as  hereinbe- 
fore provided."  It  is  argued  that  this  dause 
does  not  refer  to  any  but  the  original  ap- 
pointments, and  hence  that  when  Myers  fail- 
ed, as  his  demurrer  admits  he  did,  to  take 
the  oath  within  10  days  after  his  second  ap- 
pointment It  was  an  omission  curable  by  hla 
later  qualification.  We  think,  however,  that 
'  the  clause  quoted  was  Intended  to  refer  to  all 
appointments,  original  or  otherwise,  and  there- 
fore that  by  Myers'  noncompliance  a  vacancy 
arose.  Ck>unael  for  respondent  again  argues 
that  no  vacancy  can  exist  until  it  is  Judicially 
declared,  relying  on  Clark  v.  Ennis,  45  N.  J. 
Law,  69.  That  case,  however,  related  merely 
to  the  validity  of  process  executed  by  a  sher- 
iff, who,  thoiigh  elected  for  three  years,  fail- 
ed to  renew  his  bond  annually,  as  required  by 
law,  and  was  decided  on  the  principle  that, 
notwithstanding  the  statute  provided  that 
such  failure  should  render  the  office  vacant 
he  was  still  sheriff  de  facto  until  a  new 
sheriff  legally  took  his  place^     But  In  the 


Digitized  by 


Google 


VLJ) 


HASON  ▼.  BOS& 


141 


cue  at  bar  the  oatli  Is  In  oar  judgment  a 
prereqolslte  to  qnallficatlon ;  and,  while  re- 
Bpondent'B  acta  as  an  officer  de  facto  'would 
be  snatalned  on  public  grounds  (Rosell  ▼. 
Board  of  Education.  68  N.  J.  Law,  488,  63 
Aa  388;  Boaell  ▼.  ATdb  by  tbe  Sea,  70  N.  J. 
Law,  336,  67  Atl.  US2),  the  taking  of  the 
oath  In  form  as  reqnlred  by  law  Is  as  essen- 
tial to  his  enjoyment  of  the  office  as  the  ap- 
pointment itself.  So  It  was  held  by  this 
conrt  in  cases  where  the  relator  claiming  tbe 
office  bad  failed  himself  to  qualify  by  taking 
the  oath  (Hayter  t.  Benner,  67  N.  J.  Law, 
S58^  S2  Atl.  851;  Manaban  t.  Watts,  64  M. 
J.  Law,  466,  45  Atl.  818),  and  we  conceive 
tiiat  the  same  principle  must  apply  to  the 
respondent  yrboeia  title  is  attacked.  There 
seems  to  be  no  valid  reason  why  in  such  a 
case  a  legal  appointment  cannot  be  made  to 
flu  sach  vacancy,  nor  why  the  appointee  hav- 
ing legally  qnallfled,  cannot  assert  in  the 
same  suit  the  right  of  the  public  to  oust  the 
intruder  and  his  own  right  to  take  and  bold 
the  office.  The  statute  seems  to  be  framed  to 
meet  Just  such  a  cOntingeucy,  and  the  public 
good  is  subserved  by  avoiding  a  hiatus  in 
the  tenure. 

Our  conclusion,  therefore.  Is  that  the  de- 
murrer should  be  overruled,  with  costs,  and 
judgment  entered  that  the  respondent  should 
be  ousted  from  the  office  of  excise  commis- 
sioner of  New  Brunswick,  and  that  the  re- 
lator is  entitled  thereto. 


(li  N.  J.  B.  IM) 

MASON  V.  ROSS. 

(Court  of  Chancery  of  New  Jers^.     Oct  27, 

1908.) 
L  Dedication   (|  31*)— Hiohwats— Accbpt- 

ANCK. 

Dedication  of  a  pnblic  highway  may  be 
made  by  the  creation  of  an  easepient  of  way  in 
a  deed  of  conveyance  describing  the  way  as  a 
(treet,  and  the  dedication  may  be  made  fn  prae- 
(enti,  to  be  accepted  and  nsed  in  fntnro.  Un- 
til accepted  by  tbe  public  authorities,  either 
formally  or  by  being  worked  and  repaired.  It  re- 
mains a  private  easement. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  H  »*,  68 ;    Dec  Dig.  f  81.*] 
2.  Highways  (S  79*)— Nowtjseb— Effbct. 

Nonnaer  of  a  public' highway  for  more  than 
20  years  will  not  operate  to  extinguish  the  pub- 
lic's right  of  easement. 

[M.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  |  281 ;   Dec.  Dig.  {  79. •] 

8.  Eabemkhto  (i  80*)  —  Pbivatx  Wat  —  Non- 

USEB. 

Non«84r  of  a  private  'way  for  more  than 
20  years  will  operate  to  extinguish  an  easement, 
if  coupled  with  an  adverse  enjoyment 

[Ed.   Note.— For  other  cases,  see  Easements, 
Cent  Dig.  H  77-79 ;    Dec.  Dig.  I  30.*] 

^  EASEMKirrsJi  80*)  —  Abakdonmeht  —  Ex- 

TmaUISHIIENT. 

A  right  of  way,  either  pnblic  or  private, 
may  be  lost  by  abandonment ;  and  it  is  not  so 
much  tbe  duration  of  the  cesser  to  use,  but  the 
nature  of  the  acts  done,  which  are  material  in 
determining  whether  or  not  the  easement  has 
been  eztingnlsbed  by  an  eqnltable  estoppel  aris- 


ing ont  of  matter  In  pals.    Tbe  time  of  nonnscr 
may  be  immaterial. 

[Ed.  Note.— For  other  cases,  see  Basements, 
Cent.  Dig.  U  77-79 ;   Dec  Dig.  {  30.*J 

(Syllabus  by  the  Court.) 

Bill  by  Mary  L.  Mason  against  James  Boss 
for  an  injunction.    BUI  dismissed. 

The  accompanying  diagram  contains  a  suf- 
ficient number  of  the  lines  on  the  page  of  the 
City  Atlas  of  Trenton,  which  was  offered  in 
evidence,  to  Illustrate  the  references  to 
boundary  lines  and  dimensions  set  forth  in 
the  opinion. 
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John  H.  Backes,  for  complainant  William 
J.  Walsh  and  Barton  B.  Hutchinson,  for  de- 
fendant 

WAIiKBB,  y.  C.  The  defendant  commenced 
the  erection  of  a  dwelling  house  upon  a  lot 
of  land  26  feet  in  width  and  204  feet  In 
depth,  fronting  on  the  easterly  side  of  South- 
ard street  In  the  city  of  Troiton,  and  the 
progress  of  the  work  was  arrested  by  an  in- 
junction of  this  court.  The  complainant 
claims  that  she  has  an  easement  over  the 
lands  on  which  the  building  stands,  either  as 
a  way  appurtenant  to  other  lands  of  hers, 
binding  upon  the  premises  in  question,  or  as 
one  of  the  public  by  reason  of  a  dedication  of 
the  way  as  a  public  way  or  street  It  Is 
conceded  that  Benjamin  Albertson  owned  the 
locus  in  quo,  including  the  lands  of  the  com- 
plainant and  other  adjacent  land  in  1868,' 
and  in  October,  1870,  conveyed  to  John  Tay- 
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Ifur  part  of  those  lands,  beginning  on  the 
easterly  side  of  Soiitb9.rd  street  and  ninning 
by  the  northwesterly  line  of  a  proposed 
street  25  feet  in  width,  204  feet  deep.  This 
course  Is  the  southerly  line  of  part  of  the 
complainant's  land,  which  land  came  to  her 
mediately  from  Benjamin  Albertson,  through 
sundry  mesne  conveyances.  At  a  later  pe- 
riod, the  time  not  being  fixed,  a  row  of  houses 
was  erected  on  the  southerly  side  of  this 
street,  called  and  known  as  "murderers' 
row."  Conveyances  were  made  of  houses  In 
this  row  as  being  a  certain  distance  easter- 
ly from  Southard  street,  and  on  the  souther- 
ly side  of  Carroll  street,  namely,  the  street 
in  Question.  In  the  year  1895  Albertson,  hav- 
ing disposed  of  all  of  the  rest  of  the  tract, 
conveyed  his  estate  in  that  part  of  it  some- 
times called  "Carroll  street,"  and  sometimes 
"East  Carroll  street,"  being  the  lot  25  by  204 
feet,  on  which  the  defendant  has  commenced 
the  erection  of  his  building,  to  the  Mechanics' 
Mutual  Loan  Association,  describing  the  same 
by  metes  and  bounds,  but  not  calling  it  a 
street  In  December,  1895,  the  loan  associa- 
tion conveyed  to  the  defendant  and  John  G. 
Hess  its  lands  at  the  site  in  question,  and  the 
defendant  claims  title  by  virtue  of  the  con- 
veyance from  the  loan  association  to  himself 
and  Hess,  and  says  that  by  virtue  thereof 
they  entered  into  the  full  and  absolute  pos- 
session of  the  tract  and  held  the  same,  and 
subsequently.  In  the  same  year,  erected  on 
the  lands,  about  100  feet  easterly  from  South- 
ard street  a  garbage  crematory,  covering 
about  16  feet  of  the  width  of  the  land  called 
a  street,  and  used  and  operated  the  same  for 
a  number  of  years,  without  any  objection  or 
complaint  on  the  part  of  the  abutting  owners, 
one  of  whom  was  a  predecessor  in  title  of  the 
complainant;  that  the  defendant  and  Hess 
filled  up  the  lot  with  earth,  and  used  it  in 
connection  with  the  crematory.  It  was  neces- 
sary for  them  to  fill  the  lot  with  earth  to  get 
access  to  it,  because  of  the  abutment  wall  of 
the  Southard  street  bridge,  which  will  be  re- 
ferred to  subsequently.  Hereafter  the  de- 
fendant will  be  referred  to  alone  as  the  own- 
er of  the  servient'  tenement  The  complain- 
ant as  already  said,  was  not  an  abutting 
owner  at  that  time.  Her  title  was  derived 
by  devise  from  her  husband,  whose  will  was 
proved  August  19,  1898.  His  title  was  de- 
rived by  conveyance  dated  December  10,  1897. 
In  1889  the  county  of  Mercer  built  an  elevate 
ed  bridge  across  the  railroad  and  canal  on 
Southard  street,  north  of  the  locus  in  quo, 
and  raised  the  grade  of  Southard  street  by 
way  of  approach  to  the  bridge^  to  a  height 
of  about  17  feet  across  the  tract  or  street  in 
question,  thus  shutting  otT  access  to  Southard 
street  from  East  Carroll  street,  so  called. 
Some  time  since,  the  houses  known  as  "mur- 
der»s'  row"  were  demolished,  whereupon  all 
apparent  traces  of  the  street  became  obliter- 
ated. During  the  time  the  "row"  was  in  ex- 
istence there  appears  to  have  been  a  few  trees 
set  out,  and  some  sort  of  path  by  way  of 


sidewalk  seems  to  have  existed  from  tbe 
"row"  to  Southard  street  There  apparently 
never  was  any  clearly  defined  street  at  the 
point  in  question;  the  houses  being  built 
on  what  had  the  appearance  of  a  small  com- 
mon. Tbe  intention  of  Albertson  was  un- 
doubtedly to  lay  out  and  dedicate  a  street,  to 
be  called  East  Carroll  street  leading  fr<Hn 
Southard  street  easterly.  Not  only  did  he 
and  his  successors  in  title  make  conveyances 
with  reference  to  the  locus  in  quo  as  a  street, 
bat  tbe  title  to  part  at  least  of  the  land  on 
the  Albertson  tract  which  has  come  to  the 
defendant  makes  express  mention  of  the 
street,  and  put  him  upon  notice  as  to  its  lo- 
cality, if  in  fact  he  did  not  know  of  its 
lines.  Upon  this  score  there  is  no  difficulty. 
It  Is  conceded  that  the  municipal  authori- 
ties of  Trenton,  within  whose  corporate  lim- 
its are  the  premises  In  question,  never  ac- 
cepted the  proposed  street,  or  repaired  or 
worked  it,  assuming  the  public  to  have  gain- 
ed an  easement  therein  by  dedication  or 
user.  Counsel  for  complainant  relies  largely 
upon  Booream  v.  North  Hudson  County  R. 
R.  Co.,  40  N.  J.  Eq.  657,  5  AtL  106,  in  which 
the  Court  of  Errors  and  Appeals  said: 
"When  the  language  of  a  deed  is  sufficient 
to  create  an  easement  of  a  right  of  way 
over  the  premises  conveyed  as  an  appurtenant 
to  the  grrantor's  premises  lying  adjacent 
thereto,  and  words  are  added  indicating  a 
purpose  to  dedicate  tbe  way  as  a  public- 
street  held,  that  the  creation  of  a  public 
right,  to  be  enjoyed  In  futuro  whenever  the 
public  authorities  might  see  fit  to  accept  the 
dedication,  was  not  Inconsistent  with  tbe 
private  easement,  which  inured  to  the  gran- 
tor immediately  from  the  grant,  and  that 
the  latter  was  entitled  to  the  use  of  the  way, 
although  tbe  public  had  not  accepted  tbe 
dedication."  No  m^p  or  plat  of  the  tract 
showing  (he  street  in  question  was  ever  filed,, 
and  the  defendant  lays  great  stress  upon 
that  fact,  and  claims  that  there  la  no  evi- 
dence of  a  dedication.  But  I  do  not  onder- 
stand  that  a  map  or  plat  is  necessary;  for, 
as  was  said  by  Vice  Chancellor  Reed,  in  Sei- 
bert  V.  Graft  (N.  J.  Ch.)  38  Atl.  970:  "Al- 
though there  may  be  no  reference  to  a  map, 
yet  the  fact  that  land  Is  described  in  a  deed 
as  bounding  upon  a  street,  and  there  are- 
marked,  upon  the  grounds  adjacent  to  tbe 
land  sold,  traces  of  the  existence  of  a  street, 
this  condition  of  affairs  will  produce  tbe 
same  result."  The  complainant  succeeds  and 
the  defendant  falls  on  the  question  of  dedica- 
tion. The  dedication  was  made  by  Albertson 
in  preesenti,  to  be  accepted  and  used  in  futn- 
ro.  See  Mayor  of  Jersey  City  v.  Morris  Canal 
Co.,  12  N.  J.  Eq.  547,  563.  Nevertheless,  In 
my  opinion,  the  decision  of  this  case  does 
not  depend  upon  the  question  of  dedication 
or  no  dedication,  but  upon  the  question  of 
equitable  estoppel.  In  other  words,  has 
there  been  such  an  abandonment  and  cesser 
of  tbe  use  of  this  strip  of  land  called  a  street 
as  to  disentitle  the  complainant  to  the  re- 
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lief  she  seeks,  namfitj,  an  injunction  restrain- 
ing the  defendant  from  In  any  manner  In- 
terfering with  her  use  of  the  street,  and 
compelling  the  defendant  to  remOTO  so  much 
ot  the  bnilding  as  he  has  erected  npon  Its 
site?  That  there  can  be  an  abandonment  of 
both  public  and  private  ways  is  supported  by 
abundant  authority.  On  the  hearing  an  offer 
was  made,  on  behalf  of  the  defendant,  to 
show  that  the  Mechanics'  Mutual  Loan  As- 
sociation, while  the  owner  of  "murderers' 
row,"  sued  the  county  of  Mercer  for  closing 
up  the  street  or  way  In  Question,  and  that 
Peter  Dehe,  while  the  owner  of  the  tract  now 
owned  by  the  complainant,  made  a  deed  of 
release  to  the  county  for  the  damages  which 
he  bad  sustained  by  the  building  of  the  ap- 
proach to  the  Southard  street  bridge,  which 
shuts  off  access  from  the  alleged  street  to 
Southard  street.  Undoubtedly  it  was  these 
proceedings,  and  the  obstruction  of  the  street 
or  way,  which  led  Albertson  in  1893  to  make 
a  conveyance  of  the  street  to  the  loan  asso- 
ciation. He  and  the  association  certainly 
believed  that  all  rights  in  the  way  were  ez- 
tlngnlshed,  and  the  association  unquestion- 
ably conveyed  to  Hess  and  Ross,  upon  the 
understanding  of  all  parties,  that  the  ease- 
moit,  public  or  private,  had  been  extin- 
guished; The  offer  of  the  testimony  advert- 
ed to  was  excluded,  and  I  think  properly  so,  as 
to  the  suit  for  damages,  but  not  so  as  to  the 
release  from  Dehe,  as  will  hereafter  appear. 
Sorely,  if  the  grade  of  Southard  street  had 
not  been  raised  and  an  embankment  thereby 
erected  across  the  entrance  to  East  Carroll 
street,  so  called,  the  complainant's  rights 
would  not  have  been  lost  by  the  conveyance 
of  the  fee  of  the  street  by  Albertson  to  the 
ioan  association,  and  by  it  to  Hess  and  Ross, 
and  by  their  obstruction  of  it  with  their 
crematory,  and  the  defendant's  present  ob- 
struction with  his  building.  If  the  way 
were  a  pnblic  one,  its  being  obstructed  for 
over  20  years  would  not  ^tinguisb  the  pub- 
lic's right  If  a  private  one,  the  right  has 
not  been  lost  by  nonuser,  becanse  20  years 
of  nonuse  has  not  continued,  coupled  with  an 
adverse  enjoyment  The  easement  of  way, 
whether  public  or  private,  over  the  locus  In 
quo  has  been  lost  to  the  complainant  if  lost 
at  all,  by  reason  of  the  changed  conditions 
of  and  concerning  the  whole  tract  originally 
owned  by  Albertson,  and  of  which  her  lands 
are  a  part  and  by  reason  of  the  operations 
of  the  defendant  upon  the  tract  in  Question, 
without  protest  from  the  complainant  and 
her  predecessors  in  Utle,  whereby  an  equita- 
ble estoppel,  precluding  the  complainant 
from  asserting  the  right  to  use  the  locus  In 
quo  as  a  way  or  street  has  arisen. 

True  it  Is,  that  when  only  the  foundations 
of  the  bonse^  now  partly  erected  upon  the 
tract,  were  built  the  defendant  was  warned 
to  dnist  and  in  the  face  of  warning  he  pro- 
ceeded with  his  bnilding  operation  until 
■topped  by  the  injunction  of  this  court;  but 
after  all,  acceaa  over  the  locua  In  quo  to 


Southard  street  bad  been  cut  off  between  : 
and  1905,  a  period  of  six  years,  by  the  pres- 
ence of  the  abutment  wall,  built  across  it  on 
Southard  street  by  way  of  approach  to  the 
Southard  street  bridge,  which  wall  showed  a 
perpendicular  face  of  some  17  feet  and  the 
defendatit  after  acquiring  the  land,  built  a 
garbage  crematory  on  part  of  this  way,  and 
by  filling  in  with  earth  made  a  way  from 
the  crematory  out  onto  Southard  street  He 
was  not  obliged  to  make  this  embankment 
for  the  benefit  of  abutting  owners.  He  made 
It  for  the  benefit  of  himself.  He  was  not 
required  to  maintain  It  for  the  benefit  of 
abutting  owners,  and  he  removed  it  or  at 
least  that  part  of  it  where  the  cellar  walls 
of  the  building  whose  erection  he  has  com- 
menced are  placed.  The  annexed  diagram 
shows  the  exact  situation  of  the  locus  In 
quo  with  reference  to  the  whole  premises 
originally  owned  by  Albertson,  more  than 
one-half  of  which  he  conveyed  to  Dehe,  and 
which  property  (Dehe's)  Is  now  In  the  posses- 
sion of  the  complainant.  The  strip  of  land 
which  was  the  street  or  way  in  question  Is  a 
trifle  larger  than  two  ordinary  city  building 
lots.  It  Is  25  feet  in  width  by  204  feet  deep. 
It  Is  a  cul-de-sac,  but  that  would  not  prevent 
Its  becoming  a  highway.  State  v.  Bishop, 
89  N.  J.  Law,  228,  228.  The  city  of  Trenton 
never  accepted  the  dedication  of  this  so-called 
street  or  worked  or  repaired  it  which  is  not 
to  be  wondered  at  and,  since  the  county  of 
Mercer  has  raised  the  grade  of  Southard 
street  through  which  street  It  laid  and  built 
the  abutment  wall  across  this  way  to  the 
height  of  some  17  feet  to  the  bridge  beyond. 
It  is  safe  to  say  that  the  city  of  Trenton  nev- 
er will  have  anything  to  do  with  the  locus  in 
quo  as  a  street  or  public  way.  To  do  so 
would  be  absurd.  Since  the  demolition  of 
"murderers'  row"  there  Is  no  occasion  for  . 
the  use  of  this  street  as  a  way  appurtenant 
to  the  lands  whereon  the  tenements  which 
composed  that  row  were  erected.  This  prop- 
erty, where  stood  the  row,  as  I  nnderstand 
it  Is  now  In  the  defendant  However  that 
may  be,  so  far  forth  as  the  complainant  is 
concerned,  the  situation  Is  as  though  all  tha 
land  on  the  tract  formerly  of  Albertson,  ex- 
cluding the  tract  owned  by  the  complainant 
and  excluding  the  street  Is  tn  the  defendant ; 
for  the  complainant  does  not  claim  a  right 
to  use  the  way  for  access  to  any  premises 
save  her  own.  Now  as  a  matter  of  fact  her 
premises  are  100  feet  front  on  Southard 
street  binding  northerly  on  the  way  In  ques- 
tion and  running  round  the  same  to  the 
rear,  forming  an  L,  the  rear  portion  being 
71  feet  wide  and  extending  down  to  and  hav- 
ing a  frontage  of  that  width  on  Raywood 
alley,  an  alley  10  feet  wide,  which  runs  out 
into  Southard  street  100  feet  southerly  from 
the  southerly  line  of  the  way  In  question. 
The  complainant  not  only  has  access  to 
Southard  street  through  this  alley,  but  also 
has   access   to   Southard  street  under   th* 
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bridge  north  of  the  locos  In  quo  and  north 
of  the  terminus  of  the  abutment  wall. 

The  defendant  denies  that  the  complainant' 
has  any  easement  In  the  premises,  and  claims 
title  in  himself,  which  title  does  not  depend 
tipon  prescription,  but  upon  his  deeds  and 
the  fact  of  an  abandonment  of  the  easement, 
public  or  private,  whereby  the  rights  of  way 
orer  the  street  in  question  were  extinguish- 
ed. In  Baldwin  t.  Trimble,  85  Md.  396,  at 
page  402,  87  Atl.  178  (36  L.  B.  A.  489),  the' 
cobrt  said:  "Whilst  an  encroachment  on  a 
highway  Is  conclusively  settled  in  Maryland 
to  be  a  public  nuisance  which  can  never 
grow  by  prescription  Into  a  private  right, 
•  •  •  yet  it  may  be  true  and  in  perfect 
harmony  and  accord  with  that  doctrine  that 
cases  concerning  public  streets  can  arise  of 
such  a  character,  and  founded  upon  an  actu- 
al and  notorious  abandonment  of  the  high- 
way by  the  public,  that  justice  requires  an 
equitable  estoppel  shall  be  asserted,  even 
against  the  public,  in  favor  of  Individuals, 
in  that  event  such  cases,  as  observed  by 
^udge  Dillon,  'will  form  a  law  unto  them- 
selves,' and  will  'not  fall  within  the  legal 
operation  of  llmltatlod  enactments.  ♦  ♦  ♦ 
"There  is  no  danger,'  he  continues,  'in  recog- 
nizing the  principle  of  an  estoppel  in  pals  as 
applicable  to  such  cases,  as  this  leaves  the 
eourt  to  decide  the  question,  not  by  the  mere 
lapse  of  time,  bnt  by  all  the  circumstances  of 
the  case,  to  hold  the  public  estoppel  or  not 
ds  right  and  Justice  may  require.' "  In  this 
case  (Baldwin  v.  Trimble)  the  cou^  went  on 
to  review  the  facts  which  In  Its  opinion  cre- 
ated an  equitable  estoppel  against  the  public. 
There  was  no  evidence  that  the  road  was 
ever  laid  out  by  the  municipal  authorities, 
or  that  it  was  ever  accepted  by  them  or 
kept  in  repair  at  public  expense,  but,  if  ever 
claimed  by  the  public  at  all,  it  was  finally 
abandoned,  not  becanse  encroached  on  by 
abnttlng  proprietors  (which  in  fact  was  the 
case),  but  because  no  longer  needed  by  the 
public.  Being  no  longer  needed  and  no  long* 
er  nsed,  it  was  actually  closed  to  travel,  and 
permanent  structures  were  bnilt  across  its 
entire  width  for  a  distance  of  seven  squares 
of  its  length.  There  seemed  to  have  been 
no  objection  to  the.  erection  of  buildings 
across  the  road,  and  the  court  remarked  that 
it  would  be  Inequitable  in  the  extreme  to 
permit  the  public  to  reassert  a  claim  to  the 
bed  of  the  road,  after  having  actually  aban- 
doned it  altogether,  and  to  subject  every  in- 
dividual who  bad  innocently  and  in  good 
faith  expended  money  In  the  construction  of 
buildings  upon  It,  to  an  indictment  for  main- 
taining a  public  nnlsance,  and  to  the  penalty 
of  removing  the  buildings  themselves,  when 
there  was  no  longer  the  slightest  need  for 
the  road.  The  court  further  remarked,  at 
page  404  of  85  Md.,  at  page  178  of  37  Atl. 
(86  L.  E.  A.  489):  "If  ever  there  was  a  case 
where  the  doctrine  of  equitable  estoppel 
ought  to  prevail  against  the  public,  it  cer- 
tainly Is  the  case  at  bar;  and  we  according- 


ly hold— not  that  the  appellant  has  acquired 
by  prescription  a  right  to  that  part  of  Lan- 
vale  road  between  his  two  lota — but,  having 
title  thereto  under  his  deeds  subject  to  an 
easement  in  the  public,  and  the  easement 
having  be^i  abandoned  so  that  the  public 
are  equitably  estopped  to  reclaim  it,  his  title 
to  the  parcels  of  the  road  claimed  by  him,  is 
merchantable."  In  the  case  just  referred  to 
(Baldwin  V.  Trimble)  the  abandonment  of 
the  road  had  existed  for  a  period  of  25 
years,  but  I  do  not  understand  that  the 
abandonment  must  be  for  such  a  period  as 
would,  under  the  statute  of  limitations,  op- 
erate to  defeat  a  private  right  of  way.  On 
the  contrary,  the  rule  is  just  the  opposite, 
and  every  case  in  which  an  equitable  estop- 
pel is  claimed  depends  upon  its  own  particu- 
lar facts.  In  Pope  v.  Devereux,  5  Gray  409, 
the  Supreme  Judicial  Ck)urt  of  .Massachu- 
setts said,  at  page  412:  "It  is  not  the  dura- 
tion of  the  cesser  to  nsie  the  easement,  bat 
the  nature  of  the  act  done  by  the  owner  of 
the  easement,  or  of  the  adverse  act  acquiesced 
in  by  him,  and  the  intention  which  the  one 
or  the  other  Indicates,  that  la  material. 
Queen  t.  Chorley,  12  Ad.  El.  N.  R.  515.  And 
a  cesser  of  use  for  a  less  period  than  20 
years,  accompanied  by  acts  clearly  indicating 
the  intention  to  abandon  the  right.  Is  suffl- 
cient" 

Of  course  a  private  way  may  be  extinguish- 
ed by  an  adverse  possession  for  the  full  pe- 
riod of  20  years.  Such  a  possession  will 
defeat  the  title  to  an  easement  by  analogy  to  , 
the  statute  of  limitations.  Street  v.  GriffltbSk 
60  N.  J.  Law,  656,  658,  14  Atl.  898.  Nonuser, 
accompanied  by  acts  on  the  part  of  eitlier 
the  owner  of  the  dominant  or  the  servient 
tenement  which  manifest  an  intention  to 
abandon,  and  which  destroy  the  object  for 
which  the  way  was  created,  or  the  means  of 
Its  enjoyment,  will  effect  an  abandonment. 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  vol.  23; 
p.  42.  In  Queen  y.  Chorley,  12  Ad.  &  E.  Mi 
8.,  613,  Lord  Chief  Justice  Denman  remark- 
ed,  at  page  617:  "The  learned  judge  appears 
to  have  told  the  jury  that  no  Interruption 
by  the  public  for  a  shorter  period  than  20 
years  would  destroy  the  right  [in  a  private 
way].  If  this  were  laid  down  as  a  rule  of 
law,  or  even  as  a  conclusive  presumption  of 
fact,  we  think  in  the  former  case  it  was  er- 
roneous, and  in  the  latter  would  be  likely 
to  mislead  the  jury,  as  turning  their  atten- 
tion to  a  definite  period  of  time  as  the  ground 
for  decision,  when  time  might  in  truth  be 
wholly  immaterial,  or  only  in  part  material. 
♦  *  •  The  learned  judge  appears  to  have 
proceeded  on  the  ground  that,  as  20  years' 
user  in  the  absence  of  an  express  grant 
would  have  been  necessary  for  the  acquisi- 
tion of  the  right,  so  20  years  cesser  of  the 
use,  In  the  absence  of  any  express  release, 
was  necessary  for  its  loss.  But  we  appre- 
hend that,  as  an  express  release  of  the  ease- 
ment would  destroy  it  at  any  moment,  so 
the   cesser  of  use,  coupled  wiUi  any  act 
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dearly  Indicative  of  an  Intention  to  abandon 
the  right,  would  have  the  same  effect  with- 
out any  reference  to  time.  For  example, 
this  being  a  right  of  way  to  the  defendant's 
malt  bouse,  and  the  mode  of  user  by  driving 
carts  and  wagons  to  an  entrance  from  the 
lane  Into  the  malt  house  yard,  if  the  defend- 
ant had  removed  his  malt  house,  turned  the 
premises  to  some  other  use,  and  walled  up 
the  entrance,  and  then  for  any  considerable 
period  of  time  acquiesced  In  the  unrestricted 
use  by  the  public,  we  conceive  the  easement 
would  have  been  entirely  gone.  It  is  not  so 
mnoh  the  duration  of  the  cesser  as  the  na- 
ture of  the  act  done  by  the  grantee  of  the 
easement,  or  of  the  adverse  act  acquiesced 
In  by  him,  and  the  intention  in  him  which 
either  the  one  or  the  other  Indicates,  which 
are  material  for  the  consideration  of  the 
jury.  The  period  of  time  Is  only  material 
as  one  element  from  which  the  grantee's  in- 
tention to  retain  or  abandon  his  easement 
may  be  Inferred  against  him;  and  what  pe- 
riod may  be  sufficient  in  any  particular  case 
must  depend  on  all  the  accompanying  circum- 
stances. This  Is  the  principle  on  which  the 
Jadgments  of  all  the  members  of  this  court 
proceeded  in  Moore  v.  Rnwson,  3  B.  &  G.  332, 
and  which  was  adopted  in  Llggins  v.  Inge,  7 
BiDg.  6S2,  693.  It  Is  true  that  those  were 
cases  between  two  individuals,  and  not  be- 
tween the  public  and  one  individual:  But 
that  can  make  no  difference."  The  doctrine 
of  Queen  v.  Chorley  has  been  approved  In 
this  state.  Said  Mr.  Justice  Depue,  speaking 
for  the  Supreme  Court  in  Horner  v.  Still- 
well,  35  N.  J.  Law,  307,  at  page  314:  "Kven 
where  the  cesser  of  use  has  not  been  for  20 
years,  adverse  acts  on  the  part  of  the  owner 
of  the  servient  tenement,  which  have  been 
acquiesced  In  by  the  owner  of  the  easement, 
are  material  for  the  consideration  of  the  Jury 
on  the  question  of  abandonment  Queen  v. 
Chorley,  12  Q.  B.  673.  Under  such  circum- 
stances abandonment  arises  out  of  the  prin- 
ciples of  an  equitable  estoppel."  The  same 
learned  Judge,  speaking  for  the  Court  of  Er- 
rors and  Appeals  In  Rarltan  Water  Power 
Co.  T.  Veghte,  21  N.  J.  Eq.  463,  cited  Queen 
T.  Chorley,  at  page  480,  where  he  said: 
"Abandonment  Is  a  question  of  Intention. 
Konnser  Is  a  fact  in  determining  it,  •  *  * 
Its  weight  must  depend  upon  the  Intention 
to  be  drawn  from  Its  duration,  character, 
and  accompanying  acts."  In  Jordan  r.  City 
of  Chenoa,  166  111.  (}30,  47  N.  E.  191,  It  was 
held:  "While  the  statute  of  limitations  does 
not  ran  in  favor  of  an  individual  against  a 
monicipality  holding  streets  and  alleys  for 
the  general  pnbllc  under  acceptance  of  a  ded- 
ication, yet  the  doctrine  of  equitable  es- 
toppel arising  from  abandonment  and  nonus- 
er  may  be  Invoked  against  it"  City  of  Big 
Rapids  T.  Comstock,  65  Mich.  78,  31  N.  W. 
811,  was  a  case  in  whldi  the  city  filed  a  bill 
to  enjoin  the  erection  of  a  building  that  en- 
croached 4?A  Inches  on  a  street;  and  it. was 
held  that  equity  would  not  grant  relief,  It 
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being  out  of  all  proportion  to  the  nature  and 
extent  of  the  Injury  done,  or  likely  to  be 
sustained,  by  the  encroachment.  In  Lyle  v. 
Lesla,  64  Mich.  16,  31  N.  W.  23,  it  was  said: 
"Where  a  highway  was  surveyed,  and  more 
or  less  work  done  thereon  for  some  10  years, 
when  a  new  road  was  opened,  and  the  old 
one  abandoned  by  the  public,  there  being  for 
12  years  no  travel  over  it  except  by  strag- 
glers and  lumbermen  on  foot,  and  the  teams 
of  persons  owning  the  land,  who  used  the 
old  road  for  their  convenience  In  working 
the  premises,  and  6  years  after  such  aban- 
donment the  landowner  fenced  in  the  land, 
which  remained  undisputed  for  6  years, 
when  the  commissioner  of  highways  assum- 
ed to  enter  upon  the  premises  to  repair  the 
old  highway,  held,  that  an  injunction  was 
properly  granted  to  restrain  such  action; 
there  being  no  principle  of  equity  that  will 
sanction  or  sustain  such  attempt  to  reha- 
bilitate an  extinct  road  with  the  life  It  may 
have  once  had  by  reason  of  its  user  before 
its  abandonment.  Where  a  highway  commis- 
sioner altered  and  practically  vacated  a 
highway,  which  action  was  accepted,  and 
treated  for  12  years  as  valid  by  every  one 
Interested,  and  by  the  public  generally,  held, 
in  a  suit  by  the  landowner  to  enjoin  the  pub- 
lic authorities  from  reopening '  said  road, 
that  they  cannot  defend  by  showing  the  il- 
legality of  the  action  of  the  commissioner  in 
vacating  the  road  for  want  of  the  required 
statutory  notice  to  the  landowners." 

Now,  as  we  have  seen,  cases  of  this  char- 
acter— ^that  Is,  cases  in  which  an  easement 
is  said  to  be  extinguished  by  abandonment — 
form  a  law  unto  themselves;  that  is,  each 
case  depends  UiX>n  its  own  particular  facts 
as  to  whether  or  not  there  has  been  an  aban- 
donment irrespective  of  any  question  of  the 
operation  of  a  statute  of  limitations.  Aban- 
donment depends  upon  the  nature  of  the 
acts  done  or  acquiesced  In,  with  reference 
to  the  obstruction  of  the  way.  The  time  of 
the  cesser  of  the  use  may  be  wholly  immate- 
rial, and  the  period  of  time  In  any  given 
case  must  depend  on  all  the  accompanying 
circumstances.  Now,  further,  the  facts  up- 
on which  an  abandonment  has  been  worked 
In  this  case  are  the  building  of  the  abutment 
wall,  to  a  sheer  height  of  some  17  feet,  en- 
tirely across  the  way  in  question,  thus  com- 
pletely obstructing  It;  the  fact  that  It  re- 
mained so  obstructed  for  the  six  years  be- 
tween 1889  and  1906;  that  the  complain- 
ant's predecessor  In  title,  Debe,  or  his  dev- 
isee, had  title  to  the  premises  during  all  that 
time;  that  the  building  of  an  embankment 
by  the  defendant  from  the  top  of  the  South- 
ard street  wall  down  to  and  past  the  crema- 
tory, which  he  erected  partly  on  the  strip  in 
question,  was  a  decided  appropriation  by 
him  of  the  way  to  his  own  use.  This  he 
did  during  the  holding  of  Dehe,  whose  rights 
In  the  way  had  become  extinguished.  Dehe 
and  his  devisee  retained  title  until  July, 
1897,  while  the  proofs  show  that  the  defend- 
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ant  acquired  title  and  built  the  crematory  In 
1805.  These  further  facts  are  pertinent: 
The  embankment  has  been  removed  at  the 
abutment  wall,  at  least  to  the  depth  of  the 
cellar  of  the  building  which  has  been  partly 
erected,  say  to  a  depth  of  6  to  8  feet,  and,  if 
opened  as  a  street,  the  complainant  would, 
like  her  predecessors  in  title,  be  able  only, 
in  traversing  the  way,  to  go  up  against  a 
stone  wall.  The  complainant  has  ingress  and 
egress  to  and  from  her  lands  into  Southard 
street  just  north  of  the  locus  in  quo,  and  on 
the  south  Into  Raywood  alley,  and  therefore 
no  necessity  exists  for  use  of  the  way  by 
her.  The  truth  is  there  was  an  absolute 
physical  extinction  of  the  way  for  all  prac- 
tical purposes  by  the  building  of  the  South- 
ard street  bridge,  with  its  abutment  wall 
reaching  across  and  closing  up  the  way.  It 
must  be  presumed  to  have  been  done  by  prop- 
er municipal  authority.  Its  closing  may 
have  been  the  taking  of  private  property  for 
public  use,  and  for  which  persons  having  an 
easement  of  way  in  the  so-called  street  were 
or  are  entitled  to  compensation  for  the  dam- 
ages sustained. 

This  brings  me  again  to  the  offer  of  the 
defendant  to  show  that  Dehe  gave  a  release 
to  the  county  for  the  damages  he  had  sus- 
tained by  the  obstruction  of  the  way  by  the 
building  of  the  abutment  to  the  bridge.  I 
am  now  satisfied  that  I  erred  In  excluding 
the  evidence.  Although  the  giving  of  the  re- 
lease by  Dehe,  while  the  'owner  of  an  ease- 
ment in  the  locus  In  quo,  did  not  create  an 
estoppel  by  deed  between  him  and  the  owner 
of  the  servient  tenement,  it  was  nevertheless 
an  act  in  pals,  recognizing  the  practical 
extinguishment  of  the  easement,  and  Is  evi- 
dence of  his  abandonment  of  all  claim  to 
have  the  way  open  for  use.  Upon  familiar 
principles  the  acts  and  declarations  of  for- 
mer owners,  made  during  the  existence  of 
their  title,  bind  their  successors  in  title. 
Homer  v.  Stillwell,  35  N.  J.  Law,  307.  See, 
also,  Rarltan  Water  Power  Co.  v.  Veghte,  21 
N.  J.  Eq.  463.  However,  the  erroneous  exclu- 
sion of  the  release  is  harmless  to  the  defend- 
ant, because  without  the  proof  that  it  would 
make,  I  conclude  that  he  should  prevail.  If 
I  thought  otherwise,  and  if  proof  of  the  re- 
lease of  Dehe  to  the  county  were  in  my  judg- 
ment essential  to  the  defendant's  case,  I 
would  continue  the  hearing  and  permit  him 
to  make  proof  of  it  Whitehead  v.  Hamilton 
Rubber  Co.,  53  N.  J,  Eq.  456,  32  Atl.  377. 

It  would  be  stretching  equity  and  good 
conscience  too  far,  I  think,  to  hold  that  this 
mere  cul-de-sac  no  bigger  than  a  couple  of 
city  lots,  should  be  opened  by  a  mandatory 
injunction,  so  that  the  complainant  could 
have  the  privilege  of  walking  over  it  up 
against  a  stone  wall,  when,  as  seen,  for  six 
years  It  was  absolutely  obstructed  by  the 
wall,  in  consequence  of  which  obstruction  a 
row  of  bouses,  to  which  it  was  formerly 
tributary,  were  demolished  because  no  longer 
accessible,  when  afterwards  defendant  on  ac- 


quiring title  to  the  tract  built  his  own  em- 
bankment to  give  him  access  to  Southard 
street  for  his  own  purposes,  and  afterwards 
removed  the  embankment,  at  least  in  part, 
and  when  the  complainant  has  two  places  of 
ingress  and  egress  to  her  premises,  one  of 
which  is  just  north  of  the  locus  in  quo.  To 
paraphrase  the  language  of  one  of  the  cases, 
there  is  no  principle  of  equity  that  requires 
the  court  to  rehabilitate  this  extinct  way 
because  of  the  life  it  once  had,  by  reason  of 
its  user  before  abandonment 

The  county  of  Mercer  rendered  absolutely 
useless,  if  It  did  not  totally  extinguish,-  this 
easement  The  complainant's  remedy,  If  any 
she  has  (and  if  the  lapse  of  time  and  Dehe's 
release  does  not  preclude  her),  is  against  the 
county  for  damages,  rather  than  against  the 
owner  of  the  fee  in  the  locus  in  quo,  who  is, 
under  all  the  circumstances,  an  innocent  pur- 
chaser for  value,  and  who  should  not  be  re- 
quired to  keep  the  way  open  for  the  com- 
plainant's useless  and  purposeless  enjoyment 
I  say  the  defendant  is  an  Innocent  purchaser 
for  value  under  the  circumstances,  and  the 
circumstances  justify  the  assertion.  It  must 
have  been  perfectly  apparent  to  every  one 
that  by  the  building  of  the  approach  to  the 
Southard  street  bridge  the  way  in  question, 
sometimes  dignified  by  the  name  of  a  street 
was  effectually  and  permanently  closed.  It 
has  been  so  acted  upon.  Of  this  there  can  be 
no  doubt  The  defendant  acquired  title  for 
value  in  1895,  13  years  ago,  and  has  been  in 
undisputed  possession  till  now.  He  built  and 
operated  a  garbage  crematory  upon  part  of 
it  using  an  embankment,  which  he  erected, 
as  a  way  to  the  crematory  over  the  lot  in 
question.  It  was  not  when  be  removed  part 
of  the  embankment,  but  when  he  commenced 
the  erection  of  his  building,  that  complaint 
was  made.  In  my  judgment  he  is  entitled 
to  remain  in  undisturbed  possession. 

It  should  not  be  forgotten  that  the  com- 
plainant's devisor  purchased  from  Dehe's 
devisee  the  premises,  which  have  always  sur- 
rounded the  locus  in  quo  on  two  sides.  It 
does  not  appear  when  Dehe  died,  but  he  -waa 
alive  during  part  if  not  all,  of  the  6  years 
that  the  way  was  effectually  obstructed  by 
the  abutment  wall.  When  the  complainant's 
devisor  purchased  of  Dehe's  devisee  he  saw, 
if  he  did  not  see  before,  the  embankment 
built  by  the  defendant,  running  down  from 
the  wall  on  Southard  street  to  his  (defend- 
ant's) crematory,  which  occupied  16  out  of 
the  25  feet  of  the  way  in  question.  The  com- 
plainant lays  great  stress  upon  the  fact  that 
her  deed  calls  for  a  tract  bounded  upon 
the  locus  In  quo,  describing  it  as  a  street  25 
feet  wide  and  204  feet  deep.  This  "street" 
was  so  decidedly  obstructed  by  the  crema- 
tory, and  was  of  such  a  peculiar  character 
when  her  devisor  took  title,  as  to  put  him 
upon  notice  of  all  the  antecedent  facts  and 
conditions  which  had  obtahied  with  refer- 
ence to  the  locus  In  quo,  and  he  was  effectu- 
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ally  estopped  by  constructive  notice,  If  he 
did  not  already  have  or  then  acquire  actual 
notice,  of  the  practical  extinguishment  of 
the  easement.  Rarltan  Water  Power  Co.  v. 
Teghte,  21  N.  J.  Eq.  463,  47&  Of  course  the 
complainant  acquiring  title  by  devise,  took 
her  lands  In  the  exact  situation  in  which  her 
devisor  left  them. 

The  right  the  complainant  claims  cannot 
be  for  a  way  built  by  the  defendant  17  feet 
high  at  Southard  street,  sloping  down  to 
the  natural  level  of  the  ground  some  distance 
back,  but  a  right  to  traverse  a  way  on  that 
level  over  its  entire  length.  As  already  seen, 
the  way  was  totally  obstructed  for  all  prac- 
tical purposes,  because  Ingress  and  egress 
to  and  from  it  to  Southard  street  was  ex- 
tinguished by  the  presence  of  the  wall,  for 
6  years,  and  for  the  12  years  thereafter, 
ending  at  the  time  of  the  filing  of  the  bill; 
the  way  was  not  only  obstructed,  but  ap- 
propriated by  the  defendant  by  his  embank- 
ment and  crematory.  Therefore  the  obstruc- 
tion, amounting  to  an  extinction,  of  the  way 
has  continued  for  17  years  and  upwards.  In 
this  obstruction  and  extinction  the  complain- 
ant's predecessors  in  title,  and  the  complain- 
ant herself,  have  acquiesced.  She  cannot 
now  be  heard  to  say  that  the  defendant's 
possession  has  not  become  an  Indefeasible 
Tight 

The  complainant's  bill  must  be  dismissed, 
with  costs. 


M.  REDGRAVE  CO.  et  al.  ▼.  REDGRAVE. 

(Court  of  Chancery  of  New  Jersey.     Oct  24, 

1908.) 

1.  CoaroBATioNs  (|  36*)— Dubatioh. 

A  corporation  engaged  in  manufactuTing 
toys  couldj^  under  the  corporation  law  (Laws 
18)6,  p.  277,  c.  185),  continue  its  existence  in- 
definitely by  proper  proceedings. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  §  36.*] 

2.  JUDGMEItT    (S   408*)— EquiTABUii   Reliet— 
Existence  of  Leqal  Reuedt. 

Whether  complainants  were  entitled  to  a 
larger  estate  in  defendant's  premises,  under  an 
agreement  with  him,  than  a  monthly  tenancy, 
as  adjudged  by  the  district  court,  will  not  be 
determined  in  a  suit  to  enjoin  the  enforcement 
of  the  jadgment,  since,  if  true,  complainants 
have  a  legal  remedy. 

[Ed.   Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {  772;    Dec.  Dig.  {  408.*] 

3.  Judgment   (|  414*)— EqunABUE   Rxlibi^ 
Equitable   Nature   of   Grounds. 

Complainant  corporation  purchased  defend- 
ant's business  from  him  under  his  oral  repre- 
sentations that  complainant  could  use  the  build- 
ing in  the  business  as  long  as  it  chose,  and 
thereafter  asked  him  to  sign  a  lease  for  the 
bnilding  at  a  stipulated  rent,  which  he  declined 
to  do  on  the  ground  that  they  could  use  the 
building  as  long  as  the^  chose  without  it  De- 
fendant afterward  obtained  a  judgment  of  oust- 
er, which  decided  that  complainant  held  only 
by  a  monthly  tenancy.  The  business  could  be 
carried  on  elsewhere  as  well  as  in  defendant's 
building,   and   there  was   but    little   machinery 


in  the  building,  and  that  easily  moved.  What- 
ever damages  complainants  or  the  corporation 
sustained  by  breach  of  defendant's  agreement 
were  recoverable  at  law.  Held,  in  a  suit  to  re- 
strain the  enforcement  of  the  judgment  of 
ouster  and  protect  complainants'  rights  under 
the  oral  agreement,  that,  since  to  grant  the  re- 
lief would  be  to  enforce  in  perpetuity  an  oral 
lease  without  mutuality  of  obligation  or  a  pro- 
vision for  rent  and  in  view  of  complainants' 
subsequent  offer  to  pay  rent,  and  all  the  other 
circumstances,  the  enforcement  of  the  judgment 
would  not  be  restrained. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  {  780 ;   Dec  Dig.  t  414.*] 

Suit  by  the  M.  Redgrave  Company  and  oth- 
ers against  Montague  Redgrave  to  enjoin  the 
enforcement  of  a  judgment,  and  for  other 
relief.    Injunction  denied. 

This  Is  an  application  for  a  preliminary 
Injunction  to  restrain  the  execution  of  a  judg- 
ment of  ouster  or  dispossession  obtained  in 
the  district  court  of  Jersey  City  by  Montague 
Redgrave,  the  defendant,  against  the  M.  Red- 
grave Company,  one  of  the  complainants. 

The  bill  charges:  That  Redgrave  was  en- 
gaged In  the  business  of  manufacturing 
games  and  toys  at  Nos.  9  and  11  Willow 
Court  Jersey  City,  N.  J.,  a  property  owned 
by  him;  that  he  had  been  engaged  In  such 
business  for  20  years  preceding  the  Incorpora  - 
tlon  of  the  complainant  company,  which  took 
place  on  the  lOtb  of  September,  1006;  that 
they  purchased  from  him  bis  business  and 
patents,  issuing  stock  to  him  therefor;  that 
the  Individual  complainants  purchased  their 
stock  upon  the  understanding  that  the  cor- 
poration could  occupy  the  building  occupied 
by  Redgrave  and  there  carry  on  its  business 
and  remain  as  long  as  it,  the  corporation, 
pleased;  that  they  presented  a  lease  to  him 
for  five  years,  which  he  said  It  was  unnec- 
essary to  sign,  because  the  company  could 
remain  as  long  as  It  pleased;  that  the  build- 
ing Is  fitted  for  the  business  there  carried 
on;  that  In  the  month  of  January,  1908,  It 
was  discovered  that  Redgrave  had  retained 
In  bis  possession  moneys  of  the  company  ap- 
proximating $3,000,  there  being  a  dispute 
between  him  and  the  directors  as  to  whether 
the  sum  was  greater  than  $2,300;  that  Red- 
grave was  deposed  from  his  position  as 
president  and  manager,  and  thereafter  com- 
municated with  customers  of  the  company 
and  ordered  raw  materials  of  the  character 
theretofore  ordered  by  the  company  to  be  de- 
livered at  the  premises;  that  on  the  29th 
of  May,  1908,  a  notice  terminating  the  ten- 
ancy on  the  1st  of  July,  1908,  was  served  by 
Redgrave  upon  the  company,  and  on  the  2d 
of  July  a  summons  In  dispossess  proceed- 
ings, returnable  July  8,  1008,  was  Issued  out 
of  the  Second  district  court  of  Jersey  City; 
that  on  the  15th  of  July,  1908,  this  case  was 
tried,  and  Judgment  for  possession  given  In 
favor  of  Redgrave  against  the  company.  It 
Is  charged  In  the  bill  that  the  Judgment  Is 
erroneous   and   Illegal,   because   the   district 
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court  bad  no  Jnrlsdlctlon,  and  that  It  will 
appear  that  evidence  offered  by  the  complain- 
ant company  was  ruled  out,  and  that  no  ap* 
peal  or  writ  of  certiorari  can  be  taken  to  the 
action  of  the  district  court  There  are  other 
allegations  that  it  was  the  purpose  of  Red- 
grave to  enter  Into  the  same  business  as  that 
carried  on  by  the  company,  and  that  he  in- 
tends unfairly  to  compete  with  them.  The 
bin  prays  for  an  injunction  forbidding  Red- 
grave from  Infringing  upon  certain  patents 
and  carrying  on  under  his  own  name,  or  any 
similar  name,  a  business  similar  to  that  car- 
ried on  by  the  complainant  company,  and 
from  holding  himself  out  as  selling  the  same 
kind  of  goods  as  the  complainant  company 
under  his  name,  or  any  similar  name,  and 
from  prosecuting  his  dispossess  action  against 
the  complainant  company,  and  from  taking 
advantage  of  any  judgment  ousting  the  com- 
plainant company  from  the  premises;  and 
also  prays  an  accounting  as  between  Red- 
grave and  the  company. 

The  proofs  on  behalf  of  the  complalnantd 
tend  to  support  the  charges  of  the  bill  Just 
stated.  The  proofs  on  behalf  of  the  defend- 
ant dispute  many  of  the  Important  allega- 
tions of  the  complainants'  case.  The  defend- 
ant directly  and  distinctly  denies  that  he 
ever  induced  the  individual  complainants  to 
purchase  stock  by  statements  that  the  com- 
pany could  carry  on  business  in  his  building 
as  long  as  it  pleased,  or  that  be  ever  made 
such  statements  to  the  individuals  or  to  the 
representatives  of  the  corporation.  He  sets 
forth  that  only  one  complainant  paid  any- 
thing for  stock,  and  that  was  $200.  He  as- 
serts: That  there  is  no  machinery  in  the 
building,  excepting  two  mitering  machines 
run  by  foot  power,  whidi  weigh  less  than 
300  pounds  each,  and  are  easily  portable;  that 
the  only  fixtures  are  four  or  five  wooden 
benches,  made  out  of  plain  boards,  and  one 
plain  wooden  shelf;  that  all  of  the  goods 
are  sold  by  agents  who  go  to  the  cnstomers, 
and  it  is  not  the  fact  that  customers  come  to 
the  building  to  purchase.  It  Is  shown  by  the 
defendant  that  at  a  meeting  of  the  board  of 
directors  of  the  complainant  corporation  In 
January,  1907,  a  motion  was  made  and 
unanimously  carried  that  the  company  pay 
Redgrave  $25  a  month  for  the  building.  The 
defendant's  statement  concerning  the  com- 
pany's money  collected  by  him  and  retained 
by  him  Is  given,  he  justifying  his  action  In 
that  respect,  and  further  facts  concerning 
the  trial  In  the  district  court  and  the  appli- 
cation by  the  complainant  corporation  to  the 
Supreme  Court  for  a  writ  of  certiorari  are 
set  forth. 

Zlegener  &  Lane,  for  complainants.  James 
A.  Gordon,  for  defendant 

GARRISON,  V.  C.  (after  stating  the  facts 
as  above).  It  will  be  observed  that  the  bill 
of  complaint  prays  for  various  kinds  of  re- 
lief:   It  calls  for  an  accounting,  for  an  In- 


junction to  restrain  what  may  be  termed  un- 
fair competition,  to  restrain  infringement  of 
patents,  and  to  restrain  the  use  by  the  defend- 
ant of  a  Judgment  obtained  at  law  by  him 
against  the  complainant  corporation.  It  is 
objected  by  the  defendant  that  the  bill  la 
multifarious,  and  that  no  preliminary  in- 
junction should  therefore  be  granted  based 
upon  it  I  do  not  propose  to  consider  and  de- 
termine whether  this  Is  so  or  not  The  Im- 
mediate question  before  the  court  is  wheth- 
er such  a  showing  is  made  by  the  proofs  on 
behalf  of  the  complainants  as  to  entitle  them 
to  a  preliminary  Injunction  restraining  the 
defendant  from  using  the  Judgment  which  he 
has  obtained  at  law  to  oust  them  from  the 
premises  occupied  by  them  which  belong  to 
him. 

When  the  complainants'  caae  is  analyzed 
upon  this  point -It  resolves  itself  Into  this: 
The  Individual  incorporators  were  Induced  to 
go  into  the  company  beca«ise  Redgrave,  the 
owner  of  the  business  and  the  building, 
agreed  to  transfer  the  business  and  permit 
the  company  to  occupy  the  building  as  long 
as  It  chose  to  do  so.  It  is  therefore  inequita- 
ble for  him  now  to  take  advantage  of  any 
legal  right  he  may  have  to  oust  the  company 
from  the  building.  I  do  not  think  there  is 
any  proof  before  me  of  the  length  of  time 
during  which  the  life  of  this  covipany  might, 
under  its  charter,  continue,  but  this  is  im- 
material, because,  under  our  corporation  law 
(Laws  1896,  p.  277,  c.  185),  it  may  by  proper 
proceedings  continue  Indefinitely;  and  the 
claim  therefore  practically  is,  on  behalf  of 
the  complainant  company,  that  it  may  oc- 
cupy this  building  Indefinitely.  Since  the 
original  agreement  or  whatever  It  may  be 
called,  as  pleaded  by  them,  did  not  include 
anything  by  way  of  compensation  to  the  own- 
er for  rent  or  occupation,  the  claim  there- 
fore is  that  by  what  he  said  at  that  time 
he  has,  in  ^ect,  given  to  this  company  the 
right  to  occupy  his  building  for  all  time  free 
of  rent  It  is  not  necessary  to  cite  the  lan- 
guage of  the  statute  of  frauds  or  the  numer- 
ous cases  thereon  to  dispose  of  this  conten- 
tion. It  certainly  has  never  been  held  in 
any  case  called  to  my  attention  that  an  own- 
er of  real  estate  will  be  held  to  have  conceded 
the  right  of  possession  of  his  property  for- 
ever without  any  writing  and  without  any 
provision  for  any  compensation  to  himself. 

Furthermore,  the  action  of  the  corporation 
was  not  in  keeping  with  what  it  Is  now  at- 
tempted to  be  shown  was  the  original  under- 
standing. A  few  months  after  the  company 
takes  possession  of  the  building,  a  resolution 
Is  passed  providing  for  rent  and  rent  is 
thereafter  paid  to  the  defendant,  month  by 
month;  and  at  the  same  time,  or  shortly 
thereafter,  a  lease  for  a  term' of  five  years  is 
prepared  on  behalf  of  the  company  and  sub- 
mitted to  Redgrave  for  his  signature,  which 
he  declines  to  make.  It  has  been  settled  at 
law — and  I  will  not  disturb  that  finding — 
that  the  legal  result  of  the  relations  between 
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the  parties  was  to  constitate  a  monthly  ten- 
ancy. Whether,  by  reason  of  certain  prom- 
ises or  Inducements  or  representations  ma4e 
by  Redgrave  to  the  company  or  to  the  in- 
diyidnal  complainants,  the  company  had  a 
right  to  a  larger  estate  In  the  lands  of  Red- 
grave, and  he  was  under  obligation  to  give 
It,  I  do  not  have  to  determine,  because,  if  it 
Is  true,  the  failure  upon  his  part  is  remedial 
at  law. 

The  complainant  urges  upon  the  court  that 
this  is  a  case  calling  for  the  application  of 
the  doctrine  of  equitable  estoppel.  It  is  urg- 
ed that  the  court  should  find  that  Redgrave 
Is  estopped  to  oust  the  complainant  coritora- 
tlon  because  of  the  original  statements  or 
repreBentatlons  made  by  him  of  willingness 
that  It  should  continue  to  occupy  his  building 
as  long  as  it  pleased.  The  result  of  giving 
this  effect  to  the  circumstances  would  be,  as 
above  stated,  to  create  in  the  complainant 
company  -a  perpetual  right  of  occupancy 
without  rent,  or,  at  least,  a  perpetual  right 
of  occupancy,  and  this  without  any  agree- 
ment satisfying  the  statute  of  frauds,  and  in 
the  face  of  the  action  of  the  company  in  the 
saatter  of  the  resolution  to  pay  rent  and 
«f  the  lease  which  it  desired  Redgrave  to 
sign. 

I  have  omitted  to  say  anything  about  the 
lack  of  mutuality  in  the  alleged  contract  or 
agreement,  the  fact  that  it  is  not  pretended 
that  the  company  was  under  any  obligation 
to  remain  In  the  premises  for  any  time,  and 
also  to  the  further  important  fact  that  in 
the  original  undertaking,  as  stated  by  the 
complainants,  there  Is  no  suggestion  of  any 
consideration  moving  from  the  complainant 
company  to  Redgrave  which  would  make  the 
contract  a  binding  one.  So  far  as  appears 
In  this  case,  this  business  could  be  equally 
well  carried  on  elsewhere.  It  is  not  shown 
that  this  building  is  peculiarly  fitted  for  this 
business,  or  is  specially  fitted  up  for  It 
There  Is  no  machinery  of  any  moment,  and 
what  there  Is  Is  light  in  weight  and  easily 
moved.  There  are,  In  fact,  no  special  cli> 
cnmstances  shown  which  it  can  be  argued 
would  give  equity  Jurisdiction  If  the  exist- 
ence of  such  special  circumstances  were  oth- 
erwise efficient  for  that  purpose. 

I  have  not  felt  it  necessary  to  go  into  the 
numerous  cases  cited  by  the  complainants,  be- 
cause it  seems  to  me  that  they  are  not  ap- 
plicable to  the  case,  as  I  view  It  There  is 
no  doubt  about  the  availability  of  equitable 
estoppti  in  many  cases,  but  I  do  not  think 
that  this  Is  one  of  them.  I  think  that  the 
dtcnmstances  proven  in  this  case  do  not 
warrant  the  court  in  restraining  this  owner 
of  property  from  obtaining  possession  there- 
of under  a  Judgment  obtained  at  law  author- 
izing him  so  to  do.  I  find  that  whatever 
rights  the  corporation  or  the  indiyldual  com- 
plainants n>ay  have  can  be  obtained  by  prop- 
er actions  at  law  for  the  damages  accruing  to 


them  by  reason  of  the  breach  of  any  agree- 
ment they  are  able  to  prove. 

To  find  with  the  complainants  here  would 
be.  In  elTect,  deciding  that  a  contract  without 
consideration  and  not  in  writing  would  be 
binding  upon  a  landlord  which  cedes  the  pos- 
session of  his  property  in  perpetuity  to  an- 
other, without  any  obligation  upon  that  other 
to  either  remain  there  subject  to  liability  for 
quantum  meruit  or  at  an  agreed  rent  and 
in  the  face  of  a  legal  determination  by  a 
court  of  competent  Jurisdiction  that  the  legal 
relation  between  the  parties  as  to  renting 
has  been  terminated,  and  the  landlord  is  en>- 
titled  to  possession. 

I  will  advise  an  order  refusing  the  appli- 
cation for  preliminary  injunction. 


(77  K.  J.  L.  u 
BRACENBT  v,  PUBLIC  SBRVICB  CORP. 
(Supreme  Court  of  New  Jersey.    Nov.  9,  1908.) 

1.  CaBBIEBS  (8  820*)— iHJTTBT  TO  PABSERaBB— 
COIXIBION    WITH   TEAlf— NEOLIOKNCE. 

Whether  a  motorman,  who,  on  a  drown- 
grade,  shut  off  his  power,  and  allowed  the  car 
to  drift,  and  thus  approached  so  close  to  a 
wagon  traveling  in  front  of  him  on  the  tracks 
that  he  was  unable  to  prevent  a  collision,  in- 
juring a  passenger,  the  wheels  of  the  wagon 
skidding  when, the  driver  attempted  to  leave  the 
track,  was  neglieent  in  operating  his  car,  is  a 
question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  (Carriers, 
CJent.  Dig.  {  1323;   Dec.  Dig.  g  320.»] 

2.  Cabbibbs  ({  347*)— Injubt  to  Passenoeb— 

CONTBIBDTOBY  NEOLIGENCB. 

For  a  passenger  to  ride  on  the  front  plat- 
form of  a  street  car  is  not  such  negligence,  as 
matter  of  law,  as  will  prevent  recovery  by  him 
for  injury  from  collision  of  the  car  with  a 
wagon. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  U  1376-1378;  Dec.  Dig.  S  847.*] 

3.  Cabbiebs  (8  331*)— Injubt  to  Passbngeb— 
AssiJMFTioN  or  Risk. 

A  passenger,  by  standing  on  the  front  plat- 
form of  a  street  car,  assumes  only  such  risks  as 
are  incident  to  the  ordinary  operation  of  the 
car,  not  those  arising  from  causes  ab  extra. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §S  1376-1378;    Dec.  Dig.  |  331.*] 

4.  Carriers  (8  280*)— Dott  to  Protect  Pab- 
senqbbs. 

An  instruction  that  as  to  passengers,  it  is 
the  duty  of  a  carrier  to  use  a  high  degree  of 
care  to  protect  them  from  danger  while  on  its 
cars,  is  proper. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  f  1087 ;  Dee.  Dig.  S  280.*] 

Error  to  CJIrcnlt  Cionrt  Camden  County. 

Action  by  Leo  B.  Brackney  against  the 
Public  Service  Corporation.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

Argued  June  term,  1908,  before  GUM- 
MERE,  O.  J.,  and  TRENCHARD  and  MIN- 
TURN,  JJ. 

E.  A.  Armstrong,  for  plaintiff  In  error. 
Matthew  Jefferson  and  John  W.  Wescott  for 
defendant  In  error. 
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GUMMERB,  a  J.  The  plaintiff  In  tfala 
case  was  a  passenger  upon  one  of  tbe  de- 
fendant company's  cars.  He  was  riding  on 
the  front  platform,  and  was  Injnred  while 
there  In  a  collision  which  occurred  between 
the  car  and  a  wagon  ahead  of  it  which  was 
jjartly  upon  the  track.  This  action  was 
brought  to  recover  damages  for  those  Injuries 
and  resulted  in  a  verdict  and  judgment  for 
the  plaintiff.  When  the  plaintiff  rested,  there 
was  a  motion  to  nonsuit,  and  %t  the  close  of 
the  case  a  request  waa  made  for  the  direction 
of  a  verdict  in  favor  of  the  defendant  The 
refusal  of  each  of  these  applications  is  as- 
signed for  error. 

The  proofs  showed  that  the  accident  oc- 
curred upon  a  downgrade,  that  at  the  top  of 
tbe  grade  the  motorman  shut  off  bis  power 
and  allowed  tbe  car  to  drift,  that  as  he  ap- 
proached the  wagon  which  was  on  the  track 
In  front  of  him  he  rang  his  bell,  that  tbe 
driver  turned  away  from  the  tracks,  but  for 
some  reason  tbe  rear  wheels  of  the  wagon 
skidded  and  did  not  leave  tbe  rails,  that  when 
the  motorman  discovered  this  condition  of 
affairs  he  put  on  his  brake,  but  did  not  re- 
verse his  power,  as  he  was  too  close  to  tbe 
wagon  to  stop  bis  car  in  that  way,  that  the 
brake  failed  to  bring  tbe  car  to  a  stop  in 
tlmei  and  a  collision  followed.  The  motions 
to  nonsuit  and  direct  a  verdict  were  rested 
principally  upon  the  ground  that  on  these 
facts  no  negligence  could  be  Imputed  to  the 
defendant  We  cannot  concur  in  this  view. 
It  was  clearly  a  question  for  the  jury  wheth- 
er a  motorman,  who  approaches  a  wagon 
traveling  on  tbe  tracks  in  front  of  blm  so 
close  that  he  will  be  unable  to  prevent  a  col- 
lision in  case  the  wheels  of  tbe  wagon  skid 
when  the  driver  attempts  to  leave  the  tracks. 
Operates  his  car  In  a  careless  manner.  Tbe 
trial  jury  rightfully  refused  to  take  this  ques- 
tion from  the  jury,  and  his  action  in  doing  so 
affords  no  ground  for  reversal. 

It  is  further  contended  that  the  plalntlfTs 
act  In  riding  on  the  front  platform  of  the 
car  was  such  negligence  as  will  bar  blm  from 
recovery,  and  that  a  nonsuit  should  have  been 
ordered,  or  a  verdict  directed,  for  this  reason. 
No  authority  for  this  proposition  is  cited  by 
counsel,  and  it  is  opposed  to  tbe  doctrine  of 
our  earlier  decisions.  North  Hudson  County 
Ry.  Co.  V.  May,  48  N.  J.  Law,  401,  5  Atl.  276 ; 
City  Ry.  Co.  v.  Lee,  50  N.  J.  Law,  435,  14  AtL 
883,  7  Am.  St  Rep.  798;  Wbalen  y.  Consoli- 
dated Traction  Co.,  61  N.  J.  Law,  606,  40 
Atl.  645,  41  L.  R.  A.  836,  68  Am.  St  Rep.  723. 
Viewed  in  tbe  most  favorable  light  for  tbe 
defendant,  tbe  question  whether  such  conduct 
on  tbe  part  of  the  plaintiff  constituted  negli- 
gence was  for  the  jury. 

It  Is  further  contended  that  these  motions 
should  have  prevailed  for  the  reason  that  the 
plaintiff,  by  taking  up  bis  position  on  tbe 
front  platform,  assumed  all  risk  of  Injury 
from  collision  with  another  vehicle.     This 


contention  is,  In  our  Judgment,  unsound.  A 
person,  under  such  circumstances,  assumes 
such  risks  as  are  incident  to  tbe  ordinary 
operation  of  tbe  car,  but  not  risk  of  danger 
arising  from  causes  ab  extra.  N.  X.,  L.  E.  & 
W.  R.  R.  Co.  V.  Ball,  S3  N.  X  Law,  283,  21 
Atl.  1052. 

Error  Is  also  assigned  upon  the  Instruc- 
tion of  the  court  to  tbe  jury  that,  "as  to  pas- 
sengers. It  is  the  duty  of  the  trolley  company 
to  use  a  high  degree  of  care- to  protect  them 
from  danger  while  upon  their  cars."  We  are 
told,  by  counsel,  that  this  instruction  is,  of 
course,  erroneous.  It  is,  nevertheless,  justi- 
fied by  the  decision  of  the  Court  of  Errors 
and  Appeals  in  Wbalen  ▼.  Consolidated  Trac- 
tion Co.,  supra,  and  by  the  numerous  cases 
therein  cited. 

Tbe  judgment  undor  review  will  be  af- 
firmed. 


(77  N.  J.  U  4) 

HEX3K  T.  INTERNATIONAL  SMOKELESS 

POWDER  CO. 
(Sapreme  Coart  of  New  Jersey.    Nov.  9,  1908.) 

1.  Mabtkb  and   Sebvant  (§   103*)— Injubies 
TO  SKEVAWr— Delegation  or  Doty  by  Mas- 

TEB. 

A  master  cannot  delegate  the  duty  of  fur- 
nishing servants  safe  appliances  with  which  to 
work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  175;   Dec.  Dig.  $  103.*] 

2.  Masteb  and   Servant   (8   190*)— Injubies 
TO  Servant— Defective  Appliances. 

Where  it  was  tbe  duty  of  a  superintendent 
to  select  plank*  for  skids,  tbe  master  was  lia- 
ble for  injariea  to  a  servant  resalting  from  the 
breaking  of  defective  planks  selected  by  the 
superintendent  tiiough  tne  master  had  famished 
a  sufficient  number  of  sound  planks  to  oonstmct 
tbe  skid. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  456 ;  Dec.  Dig.  {  190.*] 

S.  Apfeai,  and   Ebbob  (t   1062*)— Habicess 

Ebbob. 

Where  a  plaintiff,  an  employ^,  was  injured 
by  the  breaking  of  a  defective  plank  selected 
for  the  work  by  defendants'  superintendent,  an 
instruction  leaving  to  the  jury  the  question 
wtiether  the  superintendent  was  at  the  time  act- 
ing as  plaintiff's  fellow  servant  or  as  defendant's 
alter  ego  was  not  prejudicial  to  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  1062.*] 

4.  Daiiaoes   (8    133*)— Pebsorai.   Injttbibs-^ 

Excessive  Damages. 

Where  plaintiff  when  Injured  was  earning 
from  $1.60  to  $1.75  a  day,  and  his  injuries, 
though  very  serious  and  to  some  extent  perma- 
nent had  not  entirely  incapacitated  him  from 
work,  and  it  was  not  likely  that  such  result 
would  occur  in  tbe  future,  a  verdict  tor  $7,500 
was  excessive. 

[E3d.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  t  386;   Dec.  Dig.  S  133.*] 

Action  by  Bernard  Heck  against  the  Inter- 
national Smokeless  Powder  Company.  Heard 
on  defendant's  rule  to  show  cause  why  ver- 
dict should  not  be  set  aside.  Rule  to  be  made 
absolute,  unless  plaintiff  consent  to  reduce 
amount  of  award  to  $4,000. 
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Argned  June  term,  1908,  before  GUM- 
MERE,  0.  J.,  and  THENCHAKD  and  MIN- 
TURN,  JJ. 

Alan  H.  Strong,  for  the  mle.  Robert 
Adraln  and  Frederick  M.  P.  Fearse,  opposed. 

GUMMERE,  C  J.  The  plaintiff  sues  for 
an  injury  sustained  by  him  while  in  the 
employ  of  the  defendant  company,  by  being 
caught  under  an  armature,  or  dynamo  drum, 
which  was  being  moved  by  a  gang  of  men, 
of  which  the  plaintiff  was  one,  at  the  works 
of  the  defendant  company.  The  armature 
weighed  between  two  and  three  tons.  It  was 
being  unloaded  from  a  wagon  by  means  of  a 
Bkld,  formed  by  two  planks  18  feet  long,  10 
inches  wide,  and  3  inches  thick,  laid  from 
the  floor  of  the  wagon  to  the  ground,  and 
supported  at  intermediate  points  by  heavy 
timbers.  One  of  the  planks  broke  under  tlie 
weight  of  the  armature,  and  it  slid  off  and 
down  upon  the  plaintiff,  pinning  him  to  the 
ground  and  seriously  injuring  him.  The 
breaking  of  this  plank  was  due  to  a  crack, 
or  leaf  break,  In  it.  The  two  planks  which 
were  used  in  constructing  the  skid  were  tak- 
en from  a  pile  of  lumber  which  lay  within  a 
few  feet  of  the  point  where  the  wagon  was 
standing,  by  the  Instruction  of  Mr.  Martin, 
the  superintendent,  or  manager,  of  the  de- 
fendant company  at  its  works.  Just  what  in- 
structions the  superintendent  gave  to  the 
plaintiff  and  his  fellow  workmen  with  rela- 
tion to  the  taking  of  the  planks  is  in  dispute; 
the  case  upon  the  part  of  the  plaintiff  being 
that  the  two  planks  actually  used  were  se- 
lected by  the  superintendent,  and  the  proofs 
on  the  part  of  the  defendant  being  to  the 
effect  that  the  superintendent  Instructed  the 
plaintiff,  and  those  that  worked  with  htm, 
to  select  such  planks  as  they  needed  from 
the  pile.  It  further  appeared  in  the  case 
that  there  was  In  the  pile  a  sufficient  num- 
ber of  sound  planks  from  which  to  construct 
a  safe  skid.  The  trial  of  the  case  resulted 
In  a  verdict  for  the  plaintiff. 

The  first  ground  upon  which  we  are  asked 
to  set  aside  this  verdict  is  that  the  selec- 
tion of  the  defective  plank  is  not  chargeable 
to  the  master.  The  argument  in  support  of 
ttiis  contention  Is  that  the  master  discharged 
.his  wliole  duty,  as  to  using  reasonable  care 
to  supply  safe  appliances,  by  furnishing  a 
suffldeut  number  of  sound  planks  for  the 
construction  of  a  safe  skid;  but  this  argu- 
ment assumes  too  much.  The  instruction  of 
the  court  to  the  jury  was  that  If  the  plain- 
tiff,' or  any  one  of  those  who  were  engaged 
with  him  in  the  work  of  imloadlng  the  arma- 
ture, selected  the  defective  plank  from  out 
of  the  pile,  there  could  be  no  recovery.  The 
Terdlct  of  the  Jury,  consequently,  must  rest 
upon  a  finding  that  the  selection  of  the  par- 
ticular planks  was  made  by  Martin.  This  be- 
ing so,  the  master  did  not  furnish  material 


out  of  which  the  plalntUF  was  at  liberty  to 
select  a  safe  appliance,  for,  In  directing  that 
two  specific  planks  shoiild  be  used,  Martin 
was  acting  as  the  representative  of  the  mas- 
ter. He  was  performing  a  duty  which  the 
master  could  not  delegate  to  a  fellow  servant 
of  the  plaintiff.  He  was  furnishing  the  par- 
ticular appliance  vrhlch  the  plaintiff  was  re- 
quired to  use  In  the  performance  of  the  work 
upon  which  he  was  engaged.  The  above 
principle,  therefore,  to  which  the  defendant 
has  appealed,  has  no  application  to  the  facts 
found. 

The  trial  court.  In  its  Instruction  to  the 
Jury,  left  It  to  them.  In  case  they  found  the 
selection  of  the  planks  was  made  by  Martin, 
to  say  whether,  in  so  doing,  he  was  acting  as 
a  fellow  servant  of  the  plaintiff,  or  as  the 
alter  ego  of  the  master,  and  the  defendant 
insists  that  this  Instruction  was  erroneous, 
and  justifies  a  setting  aside  of  the  verdict. 
We  concur  with  counsel  to  the  view  that 
this  Instruction  was  improper,  but  it  does  not 
justify  a  reversal  of  the  verdict.  The  ques- 
tion whether  Martin,  In  so  doing,  represented 
the  master,  was  one  of  law  to  be  determined 
by  the  court,  and  not  of  fact  to  be  settled  by 
the  jury.  The  error,  however,  was  harmful 
to  the  plaintiff,  rather  than  to  the  defendant, 
for,  as  has  already  been  stated,  Martin,  In 
making  the  selection,  was  performing  a  duty 
which  the  law  cast  upon  the  defendant,  and 
which  it  could  not  delegate,  and  the  court 
should  have  so  advised  the  jury. 

We  find  nothing  in  the  conduct  of  the 
trial  which  would  justify  an  Interference 
with  the  verdict  The  damages,  however,  we 
think  are  excessive.  The  verdict  was  for 
$7,500.  The  plaintiff,  at  the  time  of  his  In- 
Jury,  was  earning  from  $1.50  to  $1.75  a  day. 
His  injuries,  although  very  serious,  and,  to 
some  extent,  permanent,  have  not  entirely 
incapacitated  him  from  work,  and  it  is  not 
likely  that  such  a  result  will  occur  in  the 
future. 

If  he  win  consent  to  reduce  the  amount 
of  the  award  to  $4,000,  he  may  enter  Judg- 
ment for  that  amount;  otherwise,  the  rule 
to  show  cause  will  be  made  absolute^ 


(77  K.  J.  U  7) 

STEWART  v.  JONES. 

(Supreme  Court  of  New  Jersey.    Nov.  9,  1908.) 

municipai.  cobpobations  ($  129*)— fillino 
Vacancy   in    Coiocon    Counciii  —  "Dhlt 

FlLLBD." 

A  vacancy  in  the  common  council  of  a 
city  of  the  third  class,  occurring  after  the 
primary  election,  so  that  it  was  too  late  to 
make  nominations  for  the  office  except  by  peti- 
tion, occurs  at  so  short  a  period  before  the  next 
annual  election  that  the  office  cannot  be  "duly 
filled"  at  such  election,  within  Act  March  1, 
1905  (P.  L.  p.  26),  providing  in  such  case  for 
the  filling  of  the  vacancy  by  the  common  council. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  129.*] 
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Quo  warranto  on  the  relation  of  William 
H.  Stewart  against  Fernando  C.  Jones. 
Heard  on  demuirer  to  tbe  Information. 
Judgment  for  respondent 

Argued  June  term,  1908,  before  GUM- 
MERE,  C.  J.,  and  TRBNOHABD  and  MIN- 
TUBN,  JJ. 

John  Boyd  AtIs,  for  relator.  Gaaklll  ft 
Oasklll,  for  respondent. 

GUMMERE,  C.  J.  The  Information  In  this 
case  Is  filed  by  Stewart,  the  relator,  against 
Jones,  the  resirandent,  to  contest  the  right  of 
the  latter  to  hold  the  ofDce  of  member  of 
common  council  of  the  city  of  MillTllle,  In 
the  county  of  Cumberland;  the  relator  con- 
tending that  be,  and  not  the  respondent,  is 
entitled. to  hold  this  ofiSce.  The  materlalf 
facts  set  out  In  the  Information,  and  admit- 
ted by  tbe  demurrer,  are:  That  one  Walter 
M.  Shropshire  was,  at  the  annual  election  in 
that  city  held  on  November  7,  1905,  elected 
a  member  of  its  council  from  the  First  ward 
of  the  city  for  a  term  of  three  years,  and  his 
term  of  office  commenced  on  the  let  day  of 
January,  1906 ;  that  he  continued  as  a  mem- 
ber of  the  council  nntil  October  11,  1907, 
when  he  died;  that  his  death  caused  a  va- 
cancy in  the  council  from  that  ward;  that 
on  the  Friday  evening  preceding  tbe  regular 
November  election  for  1907,  the  respondent 
was,  by  tbe  common  council  of  MlllvlUe, 
elected  a  member  of  that  body  to  fill  tbe  va- 
cancy caused  by  the  decease  of  Mr.  Shrop- 
shire ;  that  the  relator  was  nominated  by  pe- 
tition, signed  by  at  least  2  per  cent  of  the 
voters  who  voted  at  the  last  preceding  gen- 
eral election  residing  in  the  First  ward,  to 
fill  the  vacancy  caused  by  the  death  of  Mr. 
Shropshire,  and  the  petition  was  filed  In  the 
office  of  the  clerk  of  Cumberland  county  on 
the  21st  day  of  October,  1907 ;  that  at  the 
general  election  held  on  November  6,  1907, 
the  relator  received  a  total  of  more  than  300 
votes,  being  more  than  any  other  person  re- 
ceived for  the  said  office;  that  he,  subse- 
quent to  the  said  election,  executed  and  caus- 
ed to  be  filed  his  oath  of  office  according  to 
law,  and  endeavored  to  obtain  recognition  as 
a  member  of  said  council,  but  was  refused 
such  recognition  upon  the  ground  that  the 
respondent  had  been  elected  by  that  body  to 
fill  the  vacancy  caused  by  tbe  death  of  Mr. 
Shropshire,  and  was  entitled  to  hold  the  of- 
fice for  tbe  full  unexpired  term.  The  ques- 
tion presented  by  the  demurrer  to  this  in- 
formation is  whether,  on  the  facts  stated, 
the  relator  or  the  respondent  is  entitled  to 
the  office  left  vacant  by  the  death  of  Mr. 
Shropshire. 

Millvllle  Is  a  city  of  the  third  class,  and 
the  method  of  filling  vacancies  occurring  in 
the  common  council  of  such  cities  is  pre- 
scribed by  chapter  13  of  the  Laws  of  1905 
(P.  L.  p.  26),  entitled  "An  act  concerning  the 
filling  of  vacancies  in  elective  offices  in 
towns,  and  In  cities  of  the  third  class."   The 


body  of  tbe  act  provides  that  In  municipally 
ties  of  the  kind  specified  "the  common  coun- 
cil, or  other  governing  body,  shall  have  the 
power  to  fill  vacancies  in  all  elective  offices, 
including  any  vacancy  occurring  or  exist- 
ing in  any  such  common  council  or  body,  and 
such  officer  so  appointed  or  chosen  to  fill 
any  such  vacancy  shall  hold  office  until  tbe 
first  day  of  January  next  succeeding  the 
next  local  or  charter  election  In  such  city; 
and  such  vacancy  shall  be  regularly  filled 
for  the  unexpired  term  thereof,  if  any  re- 
main, at  the  next  local  or  charter  election 
held  in  such  city  in  the  same  manner  as 
before  the  passage  of  this  act;  if  such  va- 
cancy occur  at  so  short  a  period  of  time  be- 
fore tbe  next  annual  election  that  such  of- 
fice cannot  be  duly  filled  at  such  election, 
the  Common  Council  or  other  governing 
body  of  such  dty  may  fill  such  vacancy  in 
the  same  manner  as  though  the  same  bad  oc- 
curred immediately  after  said  election,  and 
the  said  vacancy  shall  be  regularly  filled  at 
the  next  subsequent  local  or  charter  elec- 
tion In  such  dty  held  thereafter."  It  Is 
apparent  from  a  reading  of  tbe  above-cited 
statutory  provision,  that  whether  the  relat- 
or or  the  respondent  Is  entitled  to  bold  the 
office  of  common  councilman  from  tbe  First 
ward  depends  upon  the  solution  of  this  ques- 
tion: Did,  or  did  not  the  vacancy  caused 
by  the  death  of  Mr.  Shropshire  occur  at  so 
short  a  period  before  the  November  .elec- 
tion of  1907  that  the  office  could  not  be  duly 
filled  at  such  election — for.  If  a  sufficient 
time  Intervened  after  bis  death  to  duly  fill 
tbe  office  at  that  election,  then  the  relator 
is  entitled  to  hold  it;  but  if  not  then  the 
respondent  by  virtue  of  his  election  by  coun- 
cil, is  entitled  to  the  office. 

Tbe  method  of  electing  members  of  conn- 
dl,  as  well  as  other  municipal  officers,  in 
the  dties  of  this  state,  Is  prescribed  by  the 
act  to  regulate  elections  (Revision  1898  [N. 
J.  Election  Law  1898,  p.  19  and  the  sup- 
plement to  that  act  passed  In  1903  (Laws 
1903,  p.  697),  and  generally  known  as  the 
primary  election  law.  This  latter  enact- 
ment (section  1)  requires  all  candidates  of 
political  parties,  for  offices  to  be  voted  for 
at  the  general  election  by  the  voters  of  a 
single  ward,  to  be  nominated  directly  at 
primary  election  to  be  held  in  September " 
on  what  is  known  as  "first  registrary  day." 
In  addition  to  this  method  of  nomination  at 
primary  elections,  a  candidate  may  be  nomi- 
nated by  petition,  signed  by  legally  quali- 
fied voters  residing  within  the  ward,  equal 
in  number  to  at  least  2  per  cent  of  the  en- 
tire vote  cast  In  the  ward  for  members  of 
the  General  Assembly  at  the  last  preceding 
general  election.  Election  Law,  {  41,  p.  25. 
At  the  time  of  Mr.  Shropshire's  death,  tbe 
date  for  holding  primary  elections  In  Mill- 
vllle bad  already  passed.  It  was  too  late 
therefore  for  the  several  political  parties  to 
nominate  a  candidate  to  fill  the  office  made 
vacant  by  his  death  to  be  voted  for  at  the 
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aext  general  election.  Tbeir  right  to  cbooee 
a  candidate  for  the  office  at  a  primary  elec- 
tion was  Jnst  aa  abaolnte  aa  was  the  right 
of  2  per  cent,  of  the  roters  In  the  district  to 
nominate  one  by  petition;  and  the  legis- 
lature, by  providing  in  the  act  of  1905  (P. 
Ij.  p.  26)  that,  when  a  vacancy  In  the  com- 
mon coandl  should  occur  at  so  short  a  peri- 
od of  time  before  the  next  annual  election 
that  It  conid  not  be  duly  filled  at  such  elec- 
tion, then  the  common  council  might  fill  such 
vacancy  in  the  same  manner  as  though  It 
had  occurred  Immediately  after  such  elec- 
tion, recognized  that  right  The  phrase  "du- 
ly filled"  means  filled  by  the  election  of  a 
candidate  chosen  from  those  nominated  by 
the  several  political  parties,  as  well  as  from 
those  nominated  by  petition.  Where  the  va- 
cancy han>ena  after  the  holding  of  the  pri- 
mary election,  it  occurs  (in  the  language  of 
the  statute)  "at  so  short  a  i>erlod  of  time  be- 
fore the  next  annuel  election  that  the  of- 
fice cannot  be  duly  filled  at  such  election." 

We  conclude  therefore  that  the  vacancy 
in  the  common  council  caused  by  the  death  of 
Mr.  Shropshire  was  properly  filled  by  that 
body,  and  that  by  their  election  the  respon- 
dent la  entitled  to  hold  the  office  of  coun- 
cilman for  the  First  ward  until  the  Ist  of 
January.  1909. 

The  respondent  is  entitled  to  Judgment  on 
the  demurrer. 


(77  N.  J.  U  ioe) 

GDBNTHEB  v.  MOFFBTT  et  nr. 
(Supreme  Court  of  New  Jeney.    Nov.  9,  1908.) 

1.  Husband  and  Wire  (|  25*)— Joint  Con- 
tract—WAivja  or  Pbovision  bt  Husband. 

Where  the  contract  of  husband  and  wife 
for  work  provides  that  no  extra  work  shall  be 
done  without  a  written  order  from  them,  she  is 
not  liable  for  extra  work  done  without  such  or- 
der, and  without  her  knowledge,  or  waiver  of 
the  provision,  or  evidence  that  her  husband  was 
aathorized  to  waive  it  for  her,  though  there  was 
a  waiver  by  him. 

W'Ed.  Note.— For  other  cases,  see  Husband  and 
Ife,  Cent.  Dig.  {  148;  Dec  Dig.  |  25.*] 

2.  Appeai,  and  Ebbob  (g  1173*)— Revbbsai.  In 
ToTo— Joint  Judokent— Esbob  as  to  Onb 
Pabtt, 

The  Judgment  brought  up  by  the  appeal,  be- 
ing against  defendants  jointly,  will  be  reversed 
in  toto,  there  having  been  error  as  to  one  of 
them. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  4562;   Dee.  Dig.  {  1173.*] 

Appeal  frbm  District  Court  of  Hoboken. 

Action  by  Elizabeth  3.  Guenther  against 
Edmund  M.  Moffett  and  wife.  Judgment 
for  plaintiff.    Defendants  appeal.    Reversed. 

Argued  Jane  term,  1908,  before  OARBI- 
80N,  SWATZB,  and  PARKER,  JJ. 

J.  Phillip  Dlppel,  for  appellants.  James 
C  Agnew,  for  appellee^ 

PARKER,  J.  The  defendants  in  this  case, 
bnsband  and  wife,  seem  to  have  made  a  con- 


tract with  the  plalntur  for  the  erection  of  « 
bouse  on  their  property  by  the  latter.  There 
was  a  provision  in  the  contract  that  no  alter- 
ations or  extra  work  should  be  done  with- 
out a  written  order  from  the  owners  approv- 
ed by  Frank  0.  Guenther,  and  an  express 
agreement  la  writing  as  to  the  cost  Frank 
C.  Guenther  is  the  husband  of  the  'plain- 
tiff. 

There  was  testimony  In  the  case  tending 
to  show  that  certain  extra  work  had  been 
done  at  the  request  of  Edmund  M.  Moffett 
and  under  his  supervision,  and  on  an  exam- 
ination of  the  evidence  it  would  appear  that 
there  was  sufficient  to  Justify  the  trial  Judge 
In  Inferring  that  the  above-quoted  clause 
in  relating  to  extra  work  had  been  waived, 
and  that  there  had  been  substantially  a  new 
contract  between  the  parties  t^  parol;  but 
there  Is  nothing  in  the  evidence  to  show  that 
Mary  El  Moffett,  the  wife,  had  any  knowl- 
edge of  this  work,  or  waived  the  provision 
in  the  contract  relating  to  extra  work,  or 
that  her  husband  had  been  authorised  In  any 
way  to  waive  it  for  her.  No  valid  claim, 
therefore,  was  made  out  against  Mary  El. 
Moffett,  and  as  to  her  the  judgment  must 
be  reversed.  This  leads  to  a  reversal  of  the 
entire  Judgment  Peterson  v.  Traction  Com- 
pany, 71  N.  J.  Law,  296,  59  AtL  4S& 

(74  N.  J.  a  4B7) 

BIGELOW   v.   OLD   DOMINION   COPPER 

MINING  &  SMELTING  CO. 
(Court  of  Chancery  of  New  Jecs^.     Aug.  8, 

i9oa) 

1.  coubts  (8  616*)  —  cottbts  of  dcmbcnt 
States— Injunction  Against  Pboobedinos 

— COMITT. 

The  power  of  a  court  of  equity  in  one  state 
to  restrain  persons  within  the  control  of  its 
process  from  the  prosecution  of  suits  in  other 
states  is  clear,  but  upon  grounds  of  comity  it 
should  he  sparingly  exercised. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  f  1441 :  Dec.  Dig.  {  510.*] 

2.  CouBxa  d  514*)  —  Gonoubbent  Jubibdio- 
tion. 

The  general  rule  Is  that,  as  between  courts 
otherwise  equally  entitled  to  entertain  jurisdic- 
tion, that  court  which  first  obtains  possession  ol 
a  controversy  should  be  allowed  to  proceed  and 
dispose  of  it  without  Interference. 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Cent 
Dig.  ii  1434-1436;  Deci  Dig.  S  514.*] 

8.  coubts  (j  516*) — coubts  of  drffebbnt 
States— Injunction  Aoainbt  Proceedings. 
This  court  will  not  enjoin  a  suitor  from  the 
prosecution  of  an  equitable  action  already  pend- 
ing In  a  court  of  full  equity  jurisdiction  in  a 
sister  state  upon  any  theory  that  this  court  can 
better  wei^h  evidence  or  more  justly  apply  any 
general  principle  of  law  or  of  equity,  nor  upon 
the  ground  that  this  court  recognizes  different 
rules  of  law  or  equity  from  those  which  obtain 
in  the  sister  state. 

[Bid.  Note.— For  other  cases,  see  Conrts,  Cent 
Dig.  {{  1441.  1442 ;  Dec.  Dig.  i  516.*] 

4.  coxtbtb  (s  516*)  — coubtb  of  diffkbent 

States— Rbstraininq  Pboceedinos. 

Where  a  party  oppresses  his  adversary  by 
suing  him  in  a  foreign  jurisdiction  for  the  pur- 
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pose  of  evading  some  eatablislied  local  policy  of 
the  jurisdiction  where  the  parties  are  domiciled, 
equity  will,  in  a  proper  case  and  upon  proper 
terms,  restrain  the  prosecution  of  such  action. 

[EM.  Note.— For  other  cases,  see  Courts,  Cent 
Ihg.  K  1441,  1442;  Dec.  Dig.  §  516.*] 

6.  Courts  (|  516*)  — Courts  of  Dtffebent 

States— Restbaininq  Pboceedings. 

Upon  bill  filed  here  by  a  citizen  and  resident 
of  Massachusetts  against  a  corporation  organiz- 
ed under  the  law  of  New  Jersey,  seeking  to  re- 
strain the  company  from  further  prosecuting 
certain  equitable  actions  previously  commenced 
against  him  in  the  Supreme  Judicial  Court  of 
Massachusetts,  a  court  of  full  equity  jurisdic- 
tion, held,  that  the  bill  here  cannot  be  sustained 
upon  a  mere  showing  (if  it  were  shown)  that  the 
cause  of  action  asserted  in  Massachusetts  is 
unconscionable,  or  that  the  company  is  estopped 
from  maintaining  its  actions  there;  the  Massa- 
chusetts court  being  a  court  of  conscience,  and 
existing  for  the  very  pai^se  of  passing  upon 
the  question  whether  claims  and  defenses  are 
conscionable  or  unconscionable. 

fEd.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  H  1441,  1442 ;  Dec.  Dig.  !  516.*] 

6.  Champebtt  and  Maintenance  (S  6*)  — 
English  Statutes. 

In  this  state  the  English  statutes  of  cham- 
perty and  maintenance  are  not  in  force. 

[Ed.  Note. — For  other  cases,  see  Champerty 
and  Maintenance,  Dec.  Dig.  18.*] 

7.  CnAMPEBTT    and     MAINTENANCE     (J     6*)  — 

Tbansfeb  of  Claims  fob  Pubfose  of  Liti- 

oation. 

The  law  of  this  state  does  not  prohibit  a 
corporation  from  assigning  its  right  to  recover 
moneys  claimed  to  be  due  from  promoters  for 
undisclosed  profits. 

[Ed.  Note.— For  other  cases,  see  Ghami>erty 
and  Maintenance,  Dec  Dig.  §  6.*] 

8.  Assignments  (|  9*) — Interests  Assigna- 
ble—Contingent AND  Expectant  Inteb- 
ests. 

In  this  state  assignments  of  contingent  and 
expectant  interests  are  recognized  in  equity,  pro- 
vided they  be  made  bona  fide  and  for  a  valuable 
consideration. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent.  Dig.  U  14-16;  Dec.  Dig.  §  9.*J 

9.  Champebtt  and  Maintenance  (g  4*)— 
Aiding  Litigant — Stockiioldebs. 

There  is  nothing  in  the  law  or  policy  of 
New  Jersey  to  prevent  stockholders  from  agree- 
ing among  themselves  to  aid  their  corporation 
in  proper  ways  in  its  litigations  against  thir.i 
parties,  and  to  use  their  influence  as  stockhold- 
ers to  see  that  out  of  the  proceeds  of  the  liti- 
gation, if  successful,  the  reasonable  disburse- 
ments made  by  the  stockholders  in  the  com- 
pany's behalf  shall  be  refunded,  and  a  special 
dividend  made  of  the  net  proceeds  if  and  when 
that  can  lawfully  be  done. 

[E<d.  Note.— For  other  cases,  see  Champerty 
and  Maintenance,  Cent.  Dig.  {  4:  Dec.  Dig. 
|4.«J 

10.  Champebtt  and  Maintenance  (8  4*)— 
Aiding  Litigation— Efficct  of  Aobeement 
AS  to  Thibd  Pebsons. 

Such  an  agreement,  even  were  It  contrary 
to  public  policy,  would  not  opiate  to  discharge 
third  parties  from  their  existing  liability  to  the 
company. 

[Ed.  Note.— For  other  cases,  see  Champerty 
and  Maintenance,  Cent.  Dig.  {  17;  Dec.  Dig. 

11.  Coitbtb  (J  516*)— CouBTS  of  Diffebent 
States— Restbainino  Pboceedings. 

The  defendant,  a  corporation  of  New  Jer- 
sey, having  instituted  equitable  actions  in  the 


Supreme  Judicial  Court  of  Massachusetts  against 
complainant,  a  citizen  and  resident  of  tliat 
state,  for  the  recovery  of  alleged  undisclosed 
promoter's  profits,  complainant  having  answered 
there  upon  the  merits,  and  the  cause  having 
proceeded  to  hearing  and  resulted  in  a  finding  of 
facts  adverse  to  him,  upon  which  money  decrees 
were  entered,  and  both  parties  having  then  ap- 
pealed to  the  full  bench  of  said  court,  which  is 
the  court  of  last  resort  in  the  commonwealtli, 
the  complainant  in  this  juncture  filed  a  bill 
against  the  corporation  in  this  court  alleging 
that  in  truth  there  was  no  undisclosed  profit 
received  by  him  in  the  transactions  complained 
of  in  Massachusetts.  Held  (there  being  no  sug- 
gestion that  the  Massachusetts  court  has  not 
complete  jurisdiction  over  his  person  and  over 
tiie  subject-matter,  that  it  lacks  the  power  to  do 
full  and  complete  justice  in  the  pi^mises,  or 
that  the  company  has  obstructed  him  about 
producing;  his  evidence),  that  complainant's. plain 
remedy  is  to  prosecute  his  appeal  before  the 
court  of  last  resort  of  the  commonwealth,  and 
thus  procure  a  reversal  of  the  findings  tiiat  have 
been  unjustly  rendered  against  him. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  H  1441,  1442;  Dec.  Dig.  §  516.*] 

12.  Qoubts  (1 516*)— Comitt— Action  in  0th- 
EB  State. 

Equitable  actions  in  Massachusetts  having 
been  commenced  by  defendant  company  against 
complainant  more  than  five  years  before  the  fil- 
ing of  his  bill  of  complaint  herein,  and  he  hav- 
ing there  filed  answers  setting  up,  or  having  op- 
portunity to  set  up,  every  matter  of  fact  as  to 
the  transactions  between  him  and  the  company 
that  is  alleged  in  his  present  bill,  and  having 
submitted  to  a  hearing  there  upon  the  merits, 
and  the  facts  having  been  found  against  him, 
and  he  coming  thereafter  to  this  court  for  an  in- 
junction against  the  further  prosecution  of  the 
Massachusetts  actions,  ApM,' complainant  is  es- 
topped by  delay  and  acquiescence  from  here  set- 
ting up  that  toe  truth  is  contra^  to  the  find- 
ings in  Massachusetts. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  §  516.*] 

13.  CouBTS  (J  516*)- Action  in  Otheb  State. 
Assuming  the  facts  to  be  that  promoters 

of  a  New  Jersey  corporation,  while  acting  in  a 
fiduciary  capacity  to  the  company,  being  in  con- 
trol of  its  board  of  directors,  and  owing  to  the 
company  the  duty  of  full  disclosure,  made  over 
to  it  certain  mining  properties  at  an  excessive 
valuation,  receiving  in  exchange  shares  of  its 
capital  stock  whose  par  value  was  largely  in 
excess  of  the  actual  value  of  the  property, 
whereby  the  promoters  acquired  a  large  secret 
profit  for  themselves,  7ieH.  that  there  is  nothing 
in  the  law  or  policy  of  New  Jersey  to  prevent 
the  company  from  maintaining  an  action  in  eq- 
uity against  one  of  the  promoters  in  the  state 
of  his  residence  to  recover  the  secret  profit. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dee. 
Dig.  §  516.»] 

14.  Cobpobations  (9  30*)- Courts  (8  516*)— 
Pbomotebs— Secret  Pbofit— Joint  and  Sev- 

EBAL    LiABILITT. 

Where  a  secret  profit  was  acquired  jointly 
by  two  promoters  as  the  result  of  a  scheme  in 
which  they  acted  in  concert,  each  doing  his  part 
to  carry  it  out  for  the  advantage  of  both  ;  tneir 
control  of  the  company  from  which  the  fiduciary 
duty  arose  being  a  joint  control,  exercised  by 
each  for  the  benefit  of  both,  and  where  a  proper 
disclosure  of  the  facts  by  either  would  have 
frustrated  the  schemes  of  both — held,  that  there 
is  nothing  in  the  law  or  policy  of  the  state  of 
New  Jersey  to  prevent  the  company  from  hold- 
ing them  liable  jointly  and  severally,  and  re- 
covering the  entire  secret  profit  from  either  pro- 
moter, the  other  being  without  the  jurisdiction. 


•For  other  cases  see  same  topic  and  section  NUMBBR  In  Dec.  It  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 


Digitized  by 


Google 


N.  JJ         BIGELOW  ▼.  OLD  DOMINION  COPPER  MINING  A  SMELTING  00. 


155 


LoDdeoBlagei  y.  Woodbury  Heights  Land  C!o., 
5S  N.  J.  i5q.  556.  43  Atl.  671,  distinguished. 

Held,  further,  that  if  by  the  law  of  New  Jer^ 
sey,  there  could  not  be  a  recovery,  of  the  entire 
secret  profit  from  one  of  several  joint  promo- 
ters who  acted  in  combination  in  acguinng  the 
profit,  if  the  action  were  brought  in  this  state, 
it  is  yet  not  unconscionable  for  the  company 
defrauded  to  insist  in  an  equitable  action  brought 
in  the  home  jurisdiction  of  one  of  the  promoters 
that  he  is  responsible  for  the  entire  loss ;  and, 
if  the  claim  is  unconscionable,  it  is  for  the  court 
in  which  the  action  is  brought  to  so  decide. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  $  98;  Dec  Dig.  $30;*  Courts,  Dec. 
Dig.  S  516.*] 

15.  Courts  (|  516*)— Action  in  Otheb  State. 
The  doctrine  of  promoter's  liability  for  un- 
disclosed _  profit  arises  from  the  application  to 
special  circumstances  of  the  general  principles 
of  equity  bearing  upon  relations  of  trust  and 
confidence.  There  is  nothing  in  the  law  or  pol- 
icy of  New  Jersey  requirinjj  that  the  liability 
of  a  promoter  to  a.  corporation  organized  under 
the  laws  of  this  state  is  to  be  determined  by  the 
law  of  this  state  rather  than  "by  the  law  of  the 
state  where  the  transaction  occurred  or  whei-e 
the  action  is  tried. 

[BSd.  Note. — For  other  cases,  see  Courts,  Dec. 
Dfg.  I  516.*] 

16.  constitotional  law  (§  81*)— ooubtb  (( 
611*)— Judicial  Powebb— Courts  of  Dw- 
FEBENT  States— "Public  Policy"— Comity. 

The  public  policy  of  New  Jersey  is  the  crea- 
ture not  of  the  courts  but  of  the  Legislature; 
the  courts  have  nothing  to  do  with  forming  it, 
and  can  only  recognize  it  like  any  other  matter 
of  public  law.  Where  questions  of  New  Jersey 
law  are  involved  in  actions  pending  in  other 
states,  it  is  proper  for  the  litigant  to  set  them  up 
and  prove  them  In  the  state  where  the  action 
is  pending. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Die.  |  148;  Dec.  Dig.  §  81  ;• 
Courts,  Dec.  Dig.  f  511.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5813,  5814 ;  vol.  8,  p.  7773.] 

17.  CoBPOBATioNB  (S  503*)— Actions— Venue. 

The  general  rule  that  a  party  seeking  re- 
lief in  the  courts  may  choose  his  own  forum  in 
any  jnrisdiction  where  the  defendant  may  be 
fonnd  is  not  limited  to  plaintiSfs  who  are  natural 
persons.  The  New  Jersey  corporation  act  of 
1875  (Revision  1877,  p.  175,  §  1)  conferred  upon 
corporations  organized  thereunder  the  right  to 
Bne  and  complain  in  any  court  of  law  or  equity. 

[Ed.  Note. — ^For  other  cases,  see  Corporations, 
Dec  Dig.  §  503.*] 

18.  coubts  (s  516*)— coubts  of  dlffebent 
States— Re.stbainino  Proceedinqs. 

The  fact  that  the  federal  courts  entertain 
a  different  view  upon  the  law  pertinent  to  the 
controversy  from  that  held  by  the  courts  of  Mas- 
sachusetts, where  the  controversy  is  pending, 
does  not  justify  the  Court  of  Chancery  of  New 
Jersey  in  restraining  a  corporation  of  this  state 
from  the  prosecution  of  its  actions  in  Massachu- 
setts against  a  resident  and  citizen  of  that  state. 

[E<d.  Note. — ^For  other  cases,  see  Courts,  Dec 
Dig.  {  516.*] 

19.  Contribution  (J  5*)— Joint  Wbonodoebs 
— ^Tbustees. 

Equity  does  not  recognize  any  right  of  con- 
tribution between  joint  trustees  who  are  togeth- 
er guilty  of  intentional  wrongdoing  in  respect 
of  the  trust. 

[Ed.  Note. — For  other  cases,  see  Contribution, 
Dec.  Dig.  {  5.*] 


20.  Contribution  (§  5*)— Joint  Wbonodo- 
ebs—Promotebs. 

Where  the  ground  of  the  joint  liability  for 
which  complainant  la  held  answerable  in  solido 
in  Massachusetts  is  that  he  and  his  fellow  pro- 
moter together  gained  a  secret  profit  from  a 
New  Jersey  corporation,  and  it  appears  that  as 
a  part  of  the  same  transaction,  and  as  the  very 
means  adopted  to  accomplish  their  common  pur- 
pose, the  promoter  procured  the  issuance  by  the 
New  Jersey  Company  of  a  large  amount  of  its 
capital  stock  which  had  no  value  behind  it,  in 
violation  of  the  letter  and  policy  of  the  corpora- 
tion act  of  this  state,  held,  that  the  courts 
of  New  Jersey  will  not  aid  one  of  the  joint 
promoters  in  recovering  contribution  from  the 
estate  of  his  fellow  promoter. 

[£}d.  Note. — For  other  cases,  see  Contribution, 
Dec.  Dig.  §  5.*J 

21.  Courts  (S  516*)— Courts  of  Different 
States  —  Kestbaininq  Pboceedinos  — 
Laches. 

Defendant's  actions  against  complainant  in 
the  Massachusetts  court  having  been  commenced 
more  than  five  years  before  the  filing  of  bis  bill 
of  complaint  in  this  court,  and  be  having  an- 
swered upon  the  merits  in  Massachusetts  when 
he  was  in  full  possession  (or  with  reasonable 
diligence  might  have  been)  of  every  fact  and  of 
every  ground  of  argument  u^on  which  he  relies 
in  this  court  for  an  injunction  to  restrain  the 
prosecution  of  the  Massachusetts  actions ;  and  he 
having  in  the  meantime  acquiesced  in  the  juris- 
diction of  the  Massachusetts  court  and  sought 
to  take  a  benefit  from  it  in  the  form  of  a  decree 
there  that,  if  it  bad  proved  to  be  favorable  to 
him,  would  have  concluded  the  company,  and 
having  come  here  only  after  a  decision  against 
him  upon  the  merits,  and  there  being  no  sugges- 
tion that  his  delay  in  coming  to  New  Jersey  for 
relief  was  due  to  accident  or  inadvertence — held 
that,  by  laches,  acquiescence,  and  waiver,  com- 

Elainant  has  lost  anj^  ri^^ht  he  might  otherwise 
ave  had  to  obtain  from  this  court  an  injunction 
to  restrain  the  defendant  from  the  farther  prose- 
cution of  the  Massachusetts  actions. 

[Ed.  Note.— Fop  other  cases,  see  Courts,  Dec. 
Dig.  I  516.»] 

(Syllabus  by  the  Court.) 

Bill  by  Albert  S.  Blgelow  against  the  Old 
Dominion  Copper  Mining  &  Smelting  Com- 
pany. Motion  by  defendant  under  rule  213 
to  dismiss.    Motion  granted. 

Bennett  Von  Syekel,  John  OriflSn,  Charles 
H.'  Tyler,  John  C.  Spooner,  and  James  L.  - 
Bishop,  for  complainant  Gilbert  Collins, 
Charles  L.  Corbin,  William  H.  Corbln,  Louis 
B.  Brandels,  and  Edward  F.  McClennen,  for 
defendant. 


PITNET,  C.  This  is  a  motion,  made  under 
rule  213,  to  strike  out  and  dismiss  the  bill 
of  complaint  upon  grounds  that  may  be  sum- 
marized thus:  (a)  Want  of  equity;  (b)  res 
adjudicata;  (c)  laches. 

The  general  object  of  the  bill  is  to  restrain 
the  defendant,  a  corporation  of  the  state  of 
New  Jersey,  from  prosecuting  two  actions  in 
equity  beretofore  brought  by  it  against  the 
complainant,  a  resident  and  citizen  of  Mas- 
sachusetts, In  the  Supreme  Judicial  Oourt  of 
that  commonwealth,  in  which  the  complain- 
ant lias  answered  and  a  hearing  bas  been 
had  upon  tbe  merits,  resulting  in  certain  flnd- 


*For  other  oases  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1S07  to  date,  &  Reporter  ludexea 
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Ings  of  fact  upon  which  money  decrees  have 
been  entered  against  him;  and  from  these 
decrees  both  parties  have  appealed  to  the 
full  bench  of  the  Supreme  Judicial  Court, 
which  la  the  court  of  last  resort  in  the  com- 
monwealth. 

Upon  the  filing  of  the  present  bill,  and  be- 
fore the  making  of  this  motion,  the  bill,  with 
accompanying  affidavits,  was  presented  to 
Vice  Chancellor  Walker  upon  an  application 
for  a  temporary  injunction.  After  hearing 
argument,  the  Vice  Chancellor,  without  un- 
dertaking to  decide  the  merits,  but  leaving 
the  questions  involved  to  be  deliberately  de- 
cided upon  full  hearing,  held  that  a  case  was 
made  which  should  move  this  court  to  grant 
a  preliminary  injunction,  and  thus  preserve 
the  status.  The  Injunction  accordingly  is- 
sned. 

The  present  motion  la  in  effect  a  demurrer 
to  the  bin,  and  affords  a  proper  opportunity 
to  deliberately  determine  the  merits.  Orey 
V.  Greenville  4  Hudson  Ry.  Co.,  59  N.  X 
Eq.  872,  377,  46  AtL  638 ;  Stevenson  v.  Mor- 
gan, 63  N.  J.  Bq.  707,  63  Atl.  78.  Vice  Chan- 
cellor Walker  sat  with  me  upon  the  argu- 
ment, and  has  received  and  considered  copies 
of  the  very  elaborate  and  voluminous  print- 
ed arguments  that  were  submitted  to  me. 
I  have  bad  the  benefit  of  conferences  with 
Iilm  t>efore  reaching  a  conclusion,  and  he  con- 
curs in  the  result  now  reached,  and  in  the 
grounds  of  decision. 

Shortly  stated,  the  object  of  the  Massachu- 
Betts  actions  is  to  recover  certain  large  prof- 
its (aggregating,  with  interest,  about  $2,000,- 
000)  alleged  to  have  l>een  secretly  and  im- 
properly acQuired  from  the  company  by  Mr. 
Bigelow,  and  one  Leonard  Lewlsohn,  since 
deceased,  who  resided  in  the  state  of  New 
York,  while  they  were  Jointly  acting  as  pro- 
moters and  fiduciary  agents  of  tlie  defend- 
ant company. 

Manifestly,  the  only  ground  upon  which 

this  court  can  properly  be  asked  to  restrain 

these  actions  must  be  that  the  defendant  is 

'  acting  contrary  to  equity  and  good  conscience 

in  prosecuting  them. 

The  present  bill  first  sets  forth  what  com- 
plainant avers  to  be  the  true  history  of  the 
matters  out  of  which  the  Massachusetts  liti- 
gation arisea  It  then  sets  out  the  actions 
instituted  against  him  by  defendant  company 
in  Massachusetts,  shows  that  afterwards  sim- 
ilar actions  were  instituted  against  the  ex- 
ecutors of  Lewlsohn  In  the  Circuit  Court  of 
the  United  States  for  the  Southern  district 
of  New  Tork,  and  gives  the  history  of  these 
litigations.  Copies  of  the  record  In  the  Mas- 
sachusetts suits  are  annexed  to  the  bill  as 
part  thereof,  and  we  are  thus  informed  of 
the  facts  alleged  by  the  present  defendant 
against  Bigelow,  the  findings  of  fact  of  Jus- 
tice Sheldon,  before  whom  the  actions  were 
tried,  the  decrees  thefeupon  made  against 
Bigelow,  and  the  grounds  of  the  appeals  tak- 
en by  the  present  defendant  from  those  de- 
crees to  the  court  of  last  resort.    The  present 


complainant    has    likewise    appealed — upon 
what  grounds  does  not  appear. 

It  is  clear  that  the  fate  of  the  present  bill 
must  depend  not  upon  the  question  which 
party  has  the  right  of  the  controversy  pend- 
ing in  Massachusetts,  but  upon  the  question 
whether  there  is  any  sufficient  occasion  for 
this  court  to  Interfere  in  that  controversy. 
For  this  reason,  In  summarizing  the  Iilstorl- 
cal  statement  contained  in  the  bill,  I  shall 
endeavor  to  place  in  Juxtaposition  what  the 
present  defendant  has  alleged  in  the  Massa- 
chusetts actions  concerning  the  same  trans- 
actions, and  what  Mr.  Justice  Sheldon  has 
found  the  facts  to  be. 

The  present  bill  alleges:  That  in  the 
spring  and  early  summer  of  the  year  1895  Mr. 
Bigelow,  acting  in  conjunction  with  Leonard 
Lewlsohn,  of  the  city  of  New  York,  procured 
options,  one  from  the  Simpson  Estate  (of  Bos- 
ton), and  one  from  a  Mr.  Eeyser  (of  Balti- 
more), for  the  pui^hase  of  all  the  capital 
stock  of  a  Maryland  corporation  known  as 
the  Old  Dominion  Copper  Company  of  Bal- 
timore City  (otherwise  referred  to  as  tl» 
"Baltimore  Company").  This  company  was 
the  owner  of  mines  and  mining  claims  in 
Arizona,  The  par  value  of  its  stock  was 
$500,000;  the  purchase  price  was  $1,000,- 
000.  By  agreement  t)etween  3igelow  and 
Lewlsohn,  their  interests  in  the  several  stock 
purchases  were  so  arranged  that,  as  between 
themselves,  the  former  was  to  liave  "/«* 
and  the  latter  »»/«»  of  the  benefit  of  the  en- 
tire purchase.  The  purchase  was  completed 
on  or  about  June  20th,  and  the  control  of  the 
Baltimore  Company  was  turned  over  to  Bige- 
low and  Xewisohn  on  that  day,  a  new  board 
of  directors  being  chosen  in  their  interest,  of 
which  they  were,  members.  Meanwhile,  hay- 
ing ascertained  that  Eeyser  held  the  legal 
title  to  four  mining  claims  and  a  certain  i>ar- 
cel  of  land  in  Arizona  (which  may  for  con- 
venience be  called  the  "outside  properties") 
in  trust  for  the  Baltimore  Company,  Bigelow 
and  Lewlsohn  Insisted  that  these  properties 
should  follow  the  ownership  of  the  stock. 
This  was  assented  to  by  Keyser,  the  Simp-- 
Bon  executors,  and  the  Baltimore  Company, 
and  for  this  purpose  Keyser  subsequently 
made  a  deed  conveying  the  "outside  proper- 
ties" to  Lewlsohn  (but,  of  course,  in  trust 
for  the  parties  entitled  to  the  stock  of  the 
Baltimore  Company). 

The  narrative  portion  of  the  bill,  without 
expressly  alleging  the  fact,  leaves  it  to  be 
understood  that  the  price  of  the  Simpson  and 
Keyser  stock  was  paid  by  Bigelow  and  L^- 
isohn  with  their  own  funds,  and  that  the 
purchase  was  made  for  their  sole  benefit. 

In  the  Massachusetts  suits,  however,  the 
present  defendant  averred  in  its  bills  of 
complaint  that  the  purchase  was  made  with 
moneys  subscribed  and  contributed  by  a  syn- 
dicate organized  for  the  purpose  by  Bigelow, 
either  alone  or  in  conjunction  with  Lew- 
lsohn ;  that  it  was  known  as  the  "Old  Domin- 
ion Syndicate,"  and  contributed  approximate- 
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ly  $1,000,000  to  purcbese  tbe  Baltimore  stock. 
BIgelow's  answers  In  Massachusetts  'admit 
snch  a  syndicate  was  formed  about  May  24, 
1895,  and  afterwards  enlarged;  but  aver 
that  It  was  the  understanding  and  agreement 
of  all  -parties  that  Blgelow  and  Lewlsohn, 
baying  purchased  and  paid  for  the  shares  of 
the  Baltimore  Company  with  the  money  thus 
sabscrlbed,  and  holding  them  In  their  own 
names,  sbonld  deal  with  them  as  to  them 
should  seem  best;  "and  that  the  associates 
in  the  syndicate  should  receive  so  much  on- 
ly of  the  profit  realized  in  the  enterprise  as 
Bigelow  might  deem  It  fair  and  proper  to 
distrlbnte  among  them,  and  that  the  remain- 
ing profit  should  be  retained  by  ^igelow  to 
his  own  use."  This  statement  as  to  the  nn- 
derstandbig  with  the  syndicate  members  Is 
negatived  by  the  findings  of  Mr.  Justice  Shel- 
don, as  will  appear  hereafter. 

The  bill  herein  avers  that  at  the  time  they 
acquired  the  stock  of  the  Baltimore  Compa- 
ny, and  obtained  control  of  that  company, 
Bigelow  and  Lewlsohn  had  no'  definite  plan 
with  respect  to  the  disposition  thereof,  and 
that  it  was  not  until  afterwards  that  the  for- 
mation of  a  new  company  was  determined 
upon.  (This  is  negatived  by  the  findings,  as 
appears  below.J  That  thereafter  they  deter- 
mined to  form  a  New  Jersey  corporation 
with  a  capitalization  of  $3,750,000,  divided 
Into  150,000  shares  of  the  par  value  of  $25 
each,  and  convey  to  it  all  the  property  of 
the  Baltimore  Company  and  the  "outside 
properties,"  and  furnish  $500,000  for  worlting 
capital,  in  return  for  all  the  capital  stock  of 
the  new  company.  That  the  details  of  the  or- 
ganization and  the  carrying  out  of  these 
plans  were  left  to  counsel,  and  resulted  in  the 
formation  on  July  8,  1895,  of  the  New  Jersey 
corporation,  defendant  herein.  That  this 
company  held  its  first  meeting  on  the  follow- 
ing day  and  elected  a  board  of  directors,  and 
two  days  later  several  of  these  resigned,  and 
others  (including  the  two  promoters)  were 
selected  In  their  places.  That  thereafter  It 
was  agreed  between  the  promoters  and  the 
defendant  company  that  they  should  convey 
to  It  all  the  property  of  the  Baltimore  Com- 
pany, including  the  "outside  properties," 
and  should  furnish  the  new  company  with  a 
working  capital  of  $500,000  in  cash,  In  con- 
sideration whereof  the  new  company  should 
issue  to  tbem  or  their  nominees,  and  to  the 
nominees  of  the  Baltimore  Company  (of 
which  they  owned  the  entire  capital  stock), 
the  entire  capital  of  the  new  company,  con- 
sisting of  150,000  shares.  That  this  was  car- 
ried out  in  substance  as  a  single  transaction, 
although  In  form  there  were  two  transac- 
tloos,  one  being  the  sale  by  the  Baltimore 
Company  of  all  its  property,  except  cash  as- 
sets, to  the  new  company  for  100,000  shares 
of  the  stock  of  the  latter,  and  the  other  being 
In  form  a  sale  by  Lewlsohn  to  the  new  com- 
pany of  the  "outside  properties"  for  30,000 
shares  of  its  stock.  That  the  conveyances 
were  subsequently  made  accordingly,  and  the 


obligation  to  furnish  $.'i00,000  of  working  cap- 
ital having  been  performed,  the  defendant 
company  Issued  150,000  shares  of  its  capital 
stock.  That  the  stock  was  issued  as  follows : 
1(X),0(X)  shares  to  one  Dumaresq,  nominally 
on  account  of  the  property  standing  in  the 
name  of  the  Baltimore  Company;  30,000 
shares  to  Bigelow  and  Lewlsohn,  nominally 
on  account  of  the  "outside  properties";  and 
20,000  shares  to  one  Nelson,  nominally  on  ac- 
count of  the  working  capital  of  $500,000, 
which  sum,  as  the  bill  alleges,  was  actually 
procured  by  Bigelow  and  Lewlsohn  through 
the  sale  of  stock  to  their  friends. 

In  the  Massachusetts  actions  it  is  charged 
by  the  company  that  the  20,000  shares  that 
were  placed  in  Nelson's  name  were  sold  to 
the  public  for  working  capital  by  the  com- 
pany itself,  and  not  by  the  two  promoters; 
and  so  Justice  Sheldon  finds.- 

The  bill  sets  up  that  the  property  tamed 
over  to  the  new  company  (defendant  herein) 
by  the  promoters  and  by  the  Baltimore  Com- 
pany (of  which  they  were  in  full  control)  was 
worth  fully  as  much  as  $3,250,000,  the  par 
value  of  the  130,000  shares  of  stock  of  the 
new  company  taken  in  exchange  therefor. 

The  bills  filed  by  the  present  defendant  In 
the  Massachusetts  actions  charge,  in  effect, 
that  the  property  that  stood  In  the  name  of 
the  Baltimore  Company  was  worth  no  more 
than  the  price  paid  for  the  stock  of  that  com- 
pany by  the  promoters  and  their  syndicate, 
and  that  the  "outside  properties"  were  worth 
not  more  than  $5,000.  Justice  Sheldon  finds 
the  intrinsic  value  of  the  property  held  In 
the  name  of  the  Baltimore  Company  was  not 
more  than  $1,000,000,  but  that  its  market 
value  at  the  time  of  transfer  to  the  new  com- 
pany was  seemingly  greater  than  this,  "prob- 
ably due  In  large  part  to  the  skillful  manipu- 
lation of  Bigelow  and  Lewlsohn,  and  the  in- 
genious manner  in  which  they  created  a  de- 
sire on  the  part  of  men  interested  in  mines, 
as  investors  or  specnlators,  to  be  allowed  to 
join  In  the  transaction  they  were  carrying 
out  This  market  value,  however,  was  tess 
than  $2,000,000."  He  finds  that  the  market 
value  of  the  "outside  properties"  was  not  ex- 
ceeding $50,000. 

The  bin  herein  avers  that  the  holders  and 
owners  of  the  entire  authorized  capital  stock 
of  defendant  company  procured  and  consent- 
ed to  the  issue  of  Its  entire  capital  for  the 
consideration  above  mentioned,  and  no  person 
who  was  a  stockholder  at  the  time  of  the 
consummation  of  the  transaction  objected; 
that  subsequent  shareholders  acquired  their 
shares  not  from  the  company,  but  from  Bige- 
low and  Lewlsohn. 

As  already  observed,  the  Massachusetts 
bills  allege,  and  Justice  Sheldon  finds,  that 
20,000  shares  (par  $500,000)  were  sold  for 
working  capital  by  the  company  Itself,  and 
not  1^  Bigelow  and  Lewlsohn.  Besides,  these 
bills  allege  that  daring  the  entire  course  of 
the  transactions  in  question  Bigelow  and 
Lewlsohn  were  promoters  of  the  defendant 
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company,  and  were  !n  complete  control  of  Its 
organization,  a  large  majority  of  the  direct- 
ors being  Interested  with  Blgelow  In  the 
transactions  and  receiving  some  share  In  the 
profits,  and  the  remaining  directors  taking 
no  active  part  In  the  management  and  being 
ignorant  of  the  facta;  and  allege  that  no  dis- 
closure was  at  any  time  made  of  the  promot- 
ers' profit.  The  bills  allege  further  that  the 
organization  of  the  new  company  was  deter- 
mined upon  as  early  as  March,  1895,  when 
the  promoters  began  to  acquire  the  stock  of 
the  Baltimore  Company,  it  being  a  part  of 
their  plan  that  they  should  sell  the  property 
of  that  company  to  the  new  company  at  a 
large  advance  In  price,  to  the  injury  of  fu- 
ture stockholders  therein,  and  that  they 
should  thereby  secure  for  themselves  as  pro- 
moters and  organizers  a  large  secret  profit, 
and  that  all  the  subsequent  transactions  were 
In  pursuance  of  this  plan ;  that  the  two  pro- 
moters took  for  themselves  the  entire  30,000 
shares  Issued  for  the  outside  properties,  and 
that,  of  the  100,000  shares  Issued  for  the 
property  standing  in  the  name  of  the  Balti- 
more Company,  they  divided  among  the  mem- 
bers of  the  syndicate  only  80,000  shares,  par 
$2,000,000,  and  took  for  themselves  the  re- 
maining 20,000  shares,  par  $500,000,  osten- 
sibly in  payment  for  their  expenses  and  serv- 
ices; that  no  disclosure  was  made  to  the 
members  of  the  syndicate,  other  than  them- 
flelves,  of  the  profit  acquired  by  Blgelow  and 
Lewlsohn;  and  that  the  company  had  no 
knowledge  of  any  of  the  promoters'  profits 
until  the  year  1902,  shortly  before  the  actions 
were  brought. 

Mr.  Justice  Sheldon's  findings  are  substan- 
tially in  accord  with  these  contentions.  He 
finds  that  Blgelow  and  Lewlsohn  were  promot- 
ers of  the  new  company  and  In  full  control 
of  it  during  all  the  transactions  in  question, 
and  dictated  whatever  was  done  by  the  com- 
pany or  In  its  behalf;  that  this  control  con- 
tinued until  April,  1902;  that  the  company 
bad  no  directors,  representatives,  or  advisers 
other  than  the  two  promoters  and  their 
agents,  and  that  they  did  not  disclose  to  the 
company  any  of  the  pertinent  facts;  that 
they  did  not  disclose  to  it  that  they  had 
paid  only  $1,000,000  for  the  stock  represent- 
ing all  the  mining  property  of  the  Baltimore 
Company,  or  that  they  procured  the  "outside 
properties"  without  any  other  consideration. 
Nor  did  they  see  that  the  new  company  had 
any  independent  advice  before  accepting  the 
■offers  made  to  it,  which  were  really  made  by 
themselves.  On  the  contrary,  they  organized 
and  promoted  the  new  company  for  the  pur- 
pose of  having  it  accept,  and  they  exercised 
their  control  over  it  to  cause  it  to  accept, 
said  offers,  and  really  through  their  own  ac- 
tion and  that  of  their  employes  themselves 
accepted  said  offers  in  the  name  of  the  com- 
pany. 

Justice  Sheldon  also  finds  that  Blgelow 
did  not  act  towards  the  members  of  his  syndi- 
cate with  good  faith;  that  when  the  scheme 


was  formed  it  was  the  plan  and  avowed  in- 
tention of  the  two  promoters  to  form  a  new 
corporation  with  a  capital  stock  of  $2,500,- 
000,  which  should  take  the  property  of  the 
Baltimore  Company  and  the  "outside  proper- 
ties" for  $2,000,000,  and  raise  $500,000  of 
working  capital  with  the  rest  of  its  stock; 
this  would  give  to  Blgelow  stock  for  the  mon- 
ey raised  and  applied  by  him  at  the  rate  of 
Just  $2  for  $1,  and  he  expected  and  stated 
to  the  various  members  of  the  syndicate  that 
he  expected  to  give  to  each  subscriber  there- 
to cash  to  the  full  amount  of  his  subscrip- 
tion and  stock  at  par  to  the  same  amount 
the  cash  to  be  raised  by  selling  the  surplus 
stock,  which  would  produce  Just  that  amount ; 
the  promoters  proceeded,  however,  to  organ- 
ize the  new  company  under  the  laws  of  New 
Jersey  with  a  capital  stock  of  $3,750,000,  be- 
ing 150,000  shares  of  the  par  value  of  $25 
each ;  that  the  result  of  his  and  Lewlsohn's 
transactions  with  the  new  company  was  that 
for  the  $1,000,000  of  their  own  and  their  as- 
sociates' money  which  they  invested,  they 
received,  subject  to  the  payment  of  legitimate 
expenses  not  exceeding  $20,000,  stock  to  the 
par  value  of  $3,250,000;  that  Blgelow  gave 
to  the  meml>ers  of  bis  syndicate  only  $2  for 
$1,  either  wholly  in  stock,  or  half  in  cash 
and  half  In  stock,  as  they  elected,  and  that 
with  a  few  Individual  exceptions  he  did  not 
disclose  the  facts  to  them;  that  the  great 
majority  of  the  members  of  his  syndicate  did 
not  become  aware  of  the  details  of  what 
was  done  by  Blgelow  and  Lewisohn,  but  ac- 
cepted the  allotment  of  $2  for  $1  in  cash  or 
in  stock  for  the  several  investments  that  they 
had  made,  and  contented  themselves,  in  their 
Ignorance,  with  the  fact  that  they  had  doub- 
led their  money ;  that  the  residue  of  the  gain 
received  by  Blgelow  he  dealt  with  as  be 
chose.  He  distinctly  finds  that  it  was  not 
the  fact,  as  alleged  by  Blgelow  in  bis  an- 
swers, that  it  was  the  understanding  among 
the  associates  in  the  syndicate  that  Blgelow 
and  Lewlsohn  should  deal  with  the  shares  as 
to  them  should  seem  best,  and  that  the  as- 
sociates should  receive  so  much  only  of  the 
profit  realized  in  the  enterprise  as  Bigelow 
should  deem  It  fair  and  proper  to  distribute 
among  them,  and  that  the  remaining  profit 
should  be  retained  by  Blgelow  to  his  own 
use. 

The  learned  Justice  further  distinctly  neg- 
atives the  contention  of  Mr.  Bigelow  that  It 
was  the  Intention  that  he  and  Lewlsohn 
should  supply  the  new  company  with  $500,- 
000  for  working  capital,  that  this  was  actu- 
ally done,  that  Blgelow  and  Lewlsohn  them- 
selves took  the  20,000  shares  which  were  to 
be  used  for  raising  the  working  capital,  and 
that  the  parties  who  afterwards  subscribed 
for  and  received  these  shares  really  took 
them  from  Blgelow  and  Lewlsohn,  and  not 
from  the  new  company;  and  that  at  the 
time  of  the  transactions  In  question  Blgelow 
and  Lewlsohn  became  and  were  the  real 
owners  of  all  the  authorized  capital  stock  of 
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the  new  company.  The  justice  says :  "There 
was  some  evidence  In  support  of  this  conten- 
tion, but  I  find  that  the  real  facts  are  as 
already  stated." 

The  bill  herein  avers  that  the  transactions 
concerning  the  purchase  of  the  property  in 
question  by  the  company  and  the  issuance 
of  stock  therefor  were  ratified  by  the  stock- 
holders at  three  different  meetings  held  In 
the  years  1899  and  1901,  when  neither  Blg- 
elow  nor  Lewlsohn  controlled  the  company 
or  the  action  of  its  stockholders. 

The  company.  In  the  Massachusetts  ac- 
tions, denied  all  knowledge  on  the  part  of 
the  company  until  after  April  4,  1902,  until 
which  time  Blgelow  and  Lewlsohn  were  in 
complete  control.  Justice  Sheldon  so  finds, 
and  further  finds  specifically  the  facts  and 
circumstances  respecting  the  so-called  ratifi- 
cation by  the  stockholders'  meetings,  from 
which  the  inference  is  that  the  supposed  rat- 
ifications were  of  no  effect  aa  against  the 
company. 

The  bill  then  sets  np  that  on  October  7, 
1902,  the  present  defendant  commenced  two 
separate  actions  in  equity  against  Mr.  Blg- 
elow in  the  Supreme  Judicial  Court  of  Suf- 
folk county.  In  Massachusetts,  one  relating 
to  the  transaction  In  which  30,000  shares  of 
ttock  were  acquired  by  Blgelow  and  Lewl- 
sohn in  exchange  for  the  "outside  proper- 
ties," as  to  which  rescission  and  return  of 
the  stock  were  prayed,  and  In  the  alterna- 
tive that  the  damages  sustained  by  the  com- 
pany should  be  ascertained  and  Bigelow  re- 
quired to  pay  them,  and  for  other  and  gener- 
al relief;  and  the  other  suit  relating  to  the 
transaction  in  which  100,000  shares  were  is- 
sued In  exchange  for  the  properties  standing 
in  the  name  of  the  Baltimore  Ck)mpany,  as 
to  which  the  prayer  was  that  Blgelow  should 
be  required  to  account  for  so  many  of  these 
shares  as  were  received  by  Bigelow  and  Lewl- 
sohn, or  by  any  other  person,  as  profit  in 
connection  with  the  promotion  and  organiza- 
tion of  the  company,  or  that  the  damages 
suffered  by  the  company  should  be  ascertain- 
ed and  Bigelow  required  to  pay  them,  and 
for  other  and  general  relief. 

The  bill  avers  that  Bigelow  filed  a  demur- 
rer in  the  30,000-share  suit,  and  answered 
In  the  100,000-Bhare  suit  That  the  demur- 
rer was  overruled  (Old  Dominion  Copper 
Hin.  &  Smelting  Co.  v.  Bigelow,  188  Mass.  315, 
74  N.  E.  653,  108  Am.  St  Rep.  479),  and 
Bigelow  then  answered  in  this  suit  That 
the  causes  proceeded  to  trial,  being  heard  to- 
gether before  Justice  Sheldon  of  the  Supreme 
Judicial  Court;  that  he  decided  them  in  fa- 
vor of  the  company  and  against  Blgelow,  ren- 
dering Judgment  In  the  100,000-Bbare  suit  for 
about  $800,000,  principal  and  interest,  and  in 
the  30,000-Bhare  suit  for  about  $1,200,000. 
That  decrees  were  accordingly  entered,  from 
which  appeals  were  taken  by  both  partlea 

As  already  mentioned,  copies  of  the  bills 
and  answers  in  the  Massachusetts  suits,  and 
the  other    docnments    forming    the   record 


thereof,  includins  the  findings,  are  annexed 
'to  the  present  bill  as  part  thereof,  and  are 
referred  to  in  the  bill  as  thus  annexed. 

The  bill  sets  up  that,  after  the  commence- 
ment of  the  Massachusetts  suits  against  Bige- 
low, the  defendant  company  began  two  suits 
In  equity  in  the  Circuit  Court  of  the  United 
States  for  the  Southern  district  of  New  York 
against  the  executors  of  Leonard  Lewlsohn, 
who  was  then  deceased.  That  the  bills  in 
these  two  suits  were  Identical  with  those  filed 
in  Massachusetts,  and  were  founded  upon 
the  same  state  of  facts.  That  the  executors 
demurred  In  one  case,  and  answered  in  the 
other.  That  the  demurrer  to  the  bill  in  the 
30,000-sbare  suit  was  sustained  by  Judge  La- 
combe  (Old  Dominion  Copper  Min.  &  Smelt- 
ing Co.  V.  Lewlsohn  [a  C]  136  Fed.  915),  and 
a  final  decree  was  entered  dismissing  the  bill. 
From  this  decree  the  company  appealed  to 
the  United  States  Circuit  Court  of  Appeals, 
and  that  court  affirmed  the  decree  of  the 
court  below  in  sustaining  the  demurrer  (148 
Fed.  1020,  79  C.  O.  A.  534).  That  thereupon 
the  company  applied  to  the  Supreme  Court 
of  the  United  States  for  a  writ  of  certiorari 
to  review  this  decision,  and  that  such'  writ 
was  allowed.  So  far  as  appears,  the  other 
Lewlsohn  suit  Is  pending  undetermined. 

The  bill  contains  certain  further  aver- 
ments Intended  to  show  grounds  for  the  in- 
tervention of  this  court  in  the  Massachusetts 
litigation.  Mention  of  these  may  be  reserved 
until  they  are  reached  In  their  order  for  dis- 
cussion. 

To  complete  the  recital,  it  should  be  shown 
at  this  point  upon  what  basis  Justice  Shel- 
don made  up  the  amounts  for  which  he  or- 
dered decrees  to  be  entered  agaln'st  Blge- 
low. He  found  that  the  stodc  which  the 
promoters  took  as  their  profit  "was  then  of 
fully  its  par  value,  due  mainly  to  the  skill- 
ful conduct  and  manipulation  of  Blgelow 
and  Lewlsohn,  and  continued  to  be  so  for 
some  time,  and  until  Blgelow  bad  sold  out 
substantially  all  the  stock  that  he  took  for 
his  own  use."  Having  ascertained  that  out 
of  the  100,000  shares  (par  $2,500,000)  that 
were  Issued  in  payment  for  the  property 
standing  in  the  name  of  the  Baltimore  Com- 
pany, the  promoters  took  for  themselves  20,- 
000  shares  (par  $500,000),  without  disclosure 
either  to  the  company  or  even  to  the  syndi- 
cate associates,  and  that  the  market  value  of 
these  shares  was  equivalent  to  par  in  the 
market  created  by  the  manipulations  of  the 
promoters,  and  having  found  also  that  in 
truth  the  property  of  the  Baltimore  Company 
was  worth  not  more  than  $2,000,000  (or  80,- 
(X)0  Shares  at  par),  which  happens  to  be  the 
exact  price  at  which  the  associates  In  the 
syndicate  understood  that  It  was  to  be  val- 
ued, Mr.  Justice  Sheldon  charges  the  promo- 
ters. In  one  of  the  actions,  with  $500,000  se- 
cret profit,  less  $20,000  allowed  for  legitimate 
expenses  of  promotion,  and  for  the  difference, 
$480,000,  with  Interest  from  the  time  the  pro> 
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moten  received  tlie  ttock,  a  decree  was  en- 
tered. 

In  tbe  other  action,  wherein  the  company 
prayed  primarily  tor  rescission  of  the  trans- 
action that  resulted  In  the  Issuance  of  30,- 
000  shares  to  BIgelow  and  Lewisohn  for  the 
"outside  properties,"  Justice  Sheldon  held.  In 
favor  of  Bigelow,  that  tbe  situation  of  the 
parties  had  so  far  changed  that  rescission 
should  not  be  granted,  because,  while  tbe 
properties  themselves  were  In  the  same  con- 
dition as  when  conveyed  to  the  company, 
Bigelow  had  disposed  of  bis  stock  before  the 
suit  was  brought,  had  not  tbe  30,000  shares 
to  surrender,  and  apparently  could  not  pro- 
cure them  in  the  open  market,  and  because, 
also,  the  company  had,  since  the  transaction 
In  question,  increased  Its  capital  stock  and 
bought  new  and  additional  mines,  whose  val- 
ue and  profitableness  was  not  shown.  He 
therefore  charged  the  promoters  with  $750,- 
000  the  market  value  of  the  30,000  shares 
at  the  time  they  received  them  and  for  some 
time  thereafter,  against  which  was  credit- 
ed $50,000,  the  utmost  value  of  the  "outside 
properties,"  leaving  $700,000  and  Interest  as 
the' amount  of  this  decree. 

Upon  the  findings  Bigelow  would  have  been 
liable  for  only  about  **/4t  of  the  award, 
had  be  been  charged  with  only  his  share  of 
Che  profit  according  to  the  division  made  be- 
tween him  and  Lewisohn.  But  Justice  Shel- 
don found  that  in  the  formation  and  execu- 
tion of  the  scheme  the  two  promoters  were 
acting  together  and  in  concert,  each  doing 
his  part  to  carry  out  a  joint  scheme  for 
the  advantage  of  both;  that  the  control 
exercised  by  them  over  the  company  was  a 
Joint  control,  exercised  by  each  for  the  benefit 
of  both;  that  a  proper  disclosure  of  tbe  real 
facts  by  either  would  have  frustrated  tbe 
schemes  of  both ;  and  that  the  equitable  tort 
complained  of  was  the  act  of  both,  for  which 
they  must  be  held  responsible  both  Jointly 
and  severally.  He  therefore  held  Bigelow 
liable  in  solido. 

Appeals  have  been  taken  by  both  parties 
to  the  full  bench  of  tbe  Supreme  Judicial 
Court  of  Massachusetts,  the  court  of  last 
resort  in  the  commonwealth,  which  ap- 
peals, according  to  the  averments  of  the 
bill,  have  the  effect  of  not  merely  suspending 
but  of  vacating  the  decrees;  but  the  findings 
of  Justice  Sheldon  upon  the  facts  will  not  be 
overruled  by  the  full  bench  unless  they  are 
without  support  in  the  evidence  or  are  clear- 
ly contrary  to  tbe  weight  of  the  evidence; 
The  full  bench  has  original  as  well  as  ap- 
pellate Jurisdiction,  and  may  order  a  new 
trial  or  farther  proceedings  at  the  bar  of  the 
court  Tbe  evidence  that  was  before  Justice 
Sheldon  Is  not  made  a  part  of  the  present 
bill. 

ESnough  has  been  said  of  this  somewhat 
complicated  transaction  to  Introduce  the  dis- 
cussion that  follows.  Other  allegations  and 
findings  may  be  referred  to  as  occasion  re- 
qoirea. 


I  have  not  the  least  doubt  or  difficulty 
about  tbe  power  of  a  court  of  equity  In  one 
state  to  restrain  its  own  citizens,  or  other 
persons  within  the  control  of  Its  process, 
from  the  prosecution  of  suits  In  other  states 
or  In  foreign  countries.  The  power  proceeds 
from  the  undoubted  authority  that  a  court  of 
equity  possesses  over  pereooB  within  Its  Jn< 
rlsdlctlon  to  restrain  them  from  doing  any* 
thing  that  Is  contrary  to  equity  and  good 
conscience,  to  the  wrong  and  Injury  of  others, 
whether  the  threatened  Inequitable  conduct 
consists  in  the  prosecution  of  an  action  or 
whatever  it  may  happen  to  be.  The  court  of 
equity  thus  appealed  to  acts  in  personam, 
and  it  is  immaterial  whether  the  threatened 
inequitable  conduct  is  to  be  carried  on  with- 
in or  without  the  limits  of  the  Jurisdiction. 
1  High  on  Injunc.  {  103;  Story's  Eq.  Jar. 
(12th  Ed.)  H  899,  900;  Margarum  v.  Moon, 
63  N.  J.  Bq.  586,  53  Atl.  179,  and  cases  cited. 
But  on  general  principles,  equity  will  not  In- 
terfere with  the  right  of  any  person  to  bring 
an  action  for  the  redress  of  grievances — the 
right  preservative  of  all  rights — exc^t  for 
grave  reasons;  and  on  grounds  of  ocMulty 
the  power  of  one  state  to  Interfere  with  a 
litigant  who  is  in  due  course  pursuing  bis 
rights  and  remedies  in  the  courts  of  another 
state  ought  to  be  sparingly  exercised.  The 
courts  of  New  Jersey  ought  not  to  assume^ 
directly  or  by  indirection,  any  appellate  Ja- 
rlsdictlon  over  tbe  courts  of  Massachusetts, 
nor  proceed  In  giving  Judgment  here  upon  the 
idea  that  the  .courts  of  the  commonwealth 
are  in  the  least  degree  Incompetent  or  on* 
willing  to  do  full  and  complete  Justice  in  all 
cases  that  are  fairly  within  their  Jurisdic- 
tion. 

It  is  averred  in  the  bill  tiiat  the  actions 
now  pending  before  the  Supreme  Judicial 
Court  of  Massachusetts  are  equitable  actions; 
it  is  by  implication  admitted  in  the  bill,  and 
was  most  fully  admitted  in  argument,  that 
that  court  has  the  amplest  equity  powers; 
and  it  is  equally  clear  that  the  causes  there 
pending  are,  with  respect  both  to  subject- 
matter  and  to  parties,  within  its  Jurisdiction. 
They  must  be  very  special  circumstances 
that  will  Justify  this  court  In  restraining  the 
prosecution  of  an  equitable  action  already 
pending  in  a  conrt  of  such  ample  Jurisdic- 
tion. I  speak  not  of  any  limitation  upon 
the  power  of  this  conrt,  but  upon  the  pro- 
priety of  its  exercise  in  the  particular  case. 
Its  exercise  Is  not  to  be  properly  based  upon 
any  theory  that  this  court  knows  better  how 
to  do  Justice  than  the  court  of  last  resort 
of  the  commonwealth ;  that  it  can  weigh  evi- 
dence better,  or  more  Justiy  apply  to  the 
facts  any  general  principle  of  law  or  of  equi- 
ty; nor  upon  the  ground  that  this  court  rec- 
ognizes different  rules  of  law  or  of  equltr 
from  those  which  obtain  in  the  commonwealth. 
A  condition  precedent  to  an  application  to 
this  court  for  relief  In  all  ordinary  cases  is  the 
absence  of  a  full,  adequate,  and  complete 
remedy  elsewhere,    And  besides,  there  Is  tba 
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general  rale,  eesentlal  to  the  orderly  admlnis- 
tnitlon  ot  justice,  that,  as  between  conrts 
otherwise  equally  entitled  to  entertain  ]ii- 
rtedlctloii,  that  court  which  first  obtains  pos- 
KBBion  <M[  the  controversy  ought  to  be  al- 
lowed to  proceed  and  dispose  of  It  without 
interference;  a  rule  established,  of  course, 
primarily  for  the  benefit  of  the  suitor,  rather 
tluin  for  the  protection  of  the  dignity  of  the 
court  It  was  ai^lied  by  Chancellor  Runyon 
In  Home  Ins.  Co.  t.  Howell,  24  N.  J.  Eq.  238, 
241,  where  suit  having  first  been  conunenced 
In  thla  court  for  relief  against  certain,  poll- 
des  of  Insurance  alleged  to  have  been  fraud- 
ulently obtained  from  the  complainant  upon 
defendant's  property  in  Illinois,  and  defend- 
yWat  having  afterwards  begun  suit  upon  the 
poUdea  In  a  court  of  that  state,  which  suit 
had  been  removed  to  the  federal  court,  the 
learned  Chancellor  allowed  an  injunction 
against  the  prosecution  of  this  action,  not- 
withstanding the  Insurance  company  might 
have  had  complete  relief  in  the  federal  court, 
either  at  law  or  by  recourse  to  its  equity 
Bide.  In  his  opinion  be  quoted  with  approval 
the  remark  of  Grler,  J.,  in  Peck  v.  Jmness,  7 
How.  625, 12  L.  Ed.  841,  to  the  effect  that  the 
rule  giving  exclusive  Jurisdiction  to  the  court 
wbidi  first  obtains  possession  of  the  contro- 
v^sy  has  its  foundation  not  mer^y  in  com- 
ity, but  in  necessltyi  "For  it  one  may  en- 
join, the  other  may  retort  by  Injunction,  and 
thus  the  parties  be  without  remedy;  being 
liable  to  a  process  for  contempt  in  one,  if 
they  dare  to  proceed  in  the  other" — a  remark 
reiterated  by  the  Supreme  Court  of  the  Unit- 
ed States  in  Central  Natl.  Bank  ▼.  Stevens, 
ie»  U.  a  469,  18  Sup.  Gt.  403,  42  L.  Ed.  807. 
In  Title  Guarantee  ft  Trust  Co.  v.  Trenton 
Potteries  Co.,  56  N^  J.  Eq.  441,  38  Atl.  422, 
the  Potteries  Company  having  commenced  an 
actl(m  at  law  in  the  New  York  Supreme 
Court  upon  a  policy  of  insurance  Issued  to 
It  by  the  Title  Company,  the  latter  company 
afterwards  filed  Its  biU  In  this  court  alleging 
a  mistake  In  the  policy,  and  praying  that 
it  might  be  reformed,  and  that  the  Potteries 
Company  might  be  restrained  from  further 
proeecnting  the  New  York  action,  on  the 
ground  that,  if  it  were  permitted  to  do  so 
before  the  policy  was  reformed  in  such  man- 
ner as  to  set  out  the  true  agreement  of  the 
parties,  a  judgment  would  necessarily  go 
against  the  Title  Company.  This  court  al- 
lowed a  preliminary  injunction,  whereupon 
the  Potteries  Company  filed  its  answer  set- 
ting up  that  under  New  York  law  the  TlUe 
Company  was  entitled  to  there  plead  Its  equi- 
table defoise.  Upon  this  answer,  and  afS- 
darlta  verifying  it,  the  injuncti(m  was  dis- 
solved. Upon  appeal,  the  Court  of  Errors 
and  Appeals  afllrmed  this  decision,  Mr.  Jus- 
tice Onmmere  (now  Chief  Justice)  saying: 
rrbe  resp<mdent,  having  selected  a  court  of 
the  domicile  of  the  appellant  as  the  forum 
In  which  to  try  the  matters  in  issue  bett^een 
them  involved  In  the  suit  brought  by  it.  Is 
cntttled  to  have  those  matters  finally  det»> 
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mined  in  that  forum,  provided  the  appellant 
can  In  its  defense  In  that  suit  show  the  real 
agreement  between  the  parties  as  fully  as  it 
would  be  permitted  to  do  in  its  suit  brought 
here  for  the  reformation  of  the  written  con- 
tract" 

In  Sweeny  v.  WlUlamB  (36  N.  J.  Eq.  627, 
629,  Mr.  Justice  Magle  (afterwards  Chancel- 
lor), speaking  for  the  Court  of  Errors  and 
Appeals,  said:  "If  there  exist  a  concurrent 
jurisdiction  in  courts  of  law  and  conrts  ot 
equity,  the  latter  will  decline  to  entertain  ju- 
risdiction after  the  jurisdiction  of  the  courts 
of  law  has  attached,  unless  the  relief  that  the 
applying  party  Is  entitled  to  ask  cannot  be 
fully  obtained  in  the  court  of  law." 

See,  also,  N.  J.  Zinc  Co.  v.  Franklin  Iron 
Co.,  29  N.  J.  Eq.  422,  430;  Minchin  v.  Second 
Natl.  Bank,  36  N.  J.  Eq.  436,  443;  Shaw  v. 
Frey,  69  N.  J.  Eq.  321,  323,  59  Atl.  811. 

I  am  referred  to  Dehon  v.  Foster,  4  Allen 
(Mass.)  545 ;  Id.,  7  Allen  (Mass.)  57;  and  Cun- 
ningham V.  Butler,  142  Mass.  47,  6  N.  B.  782, 
66  Am.  Kep.  657;  Cole  v.  Cunningham,  133 
U.  S.  107,  10  Sup.  Ct  269,  33  L.  Ed.  638. 
These  decisions  were  based  upon  the  ground 
of  a  threatened  evasion  of  the  essential  fea- 
tures of  a  local  insolvent  law.  They  will  be 
further  mentioned  In  their  proper  order  be- 
low. But  In  Carson  v.  Dunham,  149  Mass. 
52,  20  N.  E.  312,  S,L.  B.  A.  202,  14  Am.  St 
Rep.  397,  It  was  held  that  their  anthorlt7  did 
not  support  an  application  for  an  Injunction 
on  the  ground  of  conflicting  decisions  or  di- 
versity of  law.  The  latter  case  was  an  appli- 
cation for  an  injunction  to  restrain  the  de- 
fendant, a  citizen  of  Massachusetts,  from 
prosecuting  against  afiother  citizen  of  the 
same  commonwealth  a  foreclosure  suit  in  a 
South  Carolina  court  concerning  land  situate 
In  that  state.  It  appeared  that  there  was  a 
difference  of  opinion  between  the  Supreme 
Oonrt  of  the  United  States  and  the  Supreme 
Court  of  South  Carolina  upon  the  merits  of 
the  controversy.  Chief  Justice  Morton  said: 
(Carson  v.  Dunham,  149  Mass.  66,  20  N.  E. 
314) :  "We  are  then  brought  to  the  question 
whether  the  fact,  if  it  be  a  fact,  that  the 
Supreme  Court  of  South  Carolina  entertains 
views  of  the  law  which  govern  the  rights  of 
the  parties  differing  from  those  held  by  the 
Supreme  Court  of  the  United  States,  justifies 
us  in  restraining  Dunham  from  the  further 
prosecution  of  the  suit  In  the  state  court 
The  law  gives  the  parties  a  choice  of  tribu- 
nals. Why  is  not  Dunham's  right  to  choose 
the  South  Carolina  court  as  great  as  the 
right  of  Mr&  Carson  to  choose  the  United 
States  court  or  the  courts  of  thl?  common- 
wealth? Reduced  to  Its  elements,  the  argu- 
ment of  the  plaintiff  Is  that  we  should  in- 
terfere because  there  Is  danger  that  the  Su- 
preme Court  of  South  Carolina  will  not  right- 
ly and  Justly  decide  the  rights  of  the  par^ 
ties.  We  cannot  yield  to  such  an  argument 
without  a  violation  of  every  principle  of  In- 
terstate comity.  As  we  have  said,  the  gen- 
eral rule  ot  comUy  is  that  tite  court  first 
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acquiring  jurisdiction  shall  retain  tt.  Tn 
Qur  judgment,  it  would  be  indefensible  for 
the  courts  of  this  commonwealth  to  restrain 
the  prosecution  of  a  sul-t  pending  In  the  court 
of  a  sister  state,  which  has  Jurisdiction  of 
the  subject-matter  and  of  the  parties,  upon 
the  ground  that  the  decision  of  that  court 
may  difTer  from  our  own  opinion,  or  from 
the  decisions  of  other  courts  of  equal  au- 
thority. All  the  facts  presented  to  us  can  be 
and  are  presented  in  the  case  pending  in 
South  Carolina,  and  it  is  presumed  that  the 
Supreme  Court  of  that  state  will  decide  the 
case  according  to  the  law   and  the  right." 

The  Court  of  Appeals  of  New  Tork  has 
even  refused  to  Interfere  by  injunction  to" 
restrain  the  transfer  to  a  liona  fide  holder 
of  an  obligation  held  by  the  courts  of  that 
state  to  l>e  invalid  in  the  hands  of  such  a 
holder,  and  this  although  such  transferee 
might  resort  to  tiie  federal  courts,  where  a 
different  rule  of  law  prevailed,  and  to  which 
courts  the  present  holder  could  not  resort 
Town  of  Venice  v.  Woodruff,  62  N.  Y.  462, 
468,  20  Am.  Rep.  495.  Rappallo,  J.,  said: 
"The  real  purpose  of  the  litigation  seems 
to  be  to  prevent  a  resort  to  the  courts  of 
the  United  States  for  the  collection  of  these 
bonds;  and  the  question  is  whether  it  is 
the  province  of  a  court  of  equity  in  a  state 
to  interfere  for  the  purpose  of  preventing  a 
resort  to  the  federal  courts  for  the  enforce- 
ment of  obligations  on  the  ground  that  tb^ 
may  be  held  In  those  courts  to  be  valid,  while 
according  to  the  decisions  of  the  state  courts 
the  same  obligations  are  held  to  be  void.  I 
apprehend  that  the  power  of  a  court  of  equi- 
ty to  decree  the  surrender  and  cancellation 
of  instruments  has  never  before  been  appeal- 
ed to  or  exercised  for  such  a  purpose." 

As  authority  for  the  proposition  that  one 
court  of  equity  may  restrain  an  action  pend- 
ing in  another  court  of  equity,  I  am  referred 
to  Erie  R.  B.  Co.  v.  Ramsey,  45  N.  Y.  G37. 
An  examination  of  the  case  shows  that  it 
determined  only  the  existence  of  the  power, 
and  not  the  propriety  of  its  exercise  under 
the  circumstances  presented.  The  case  is  a 
somewhat  notorious  one.  The  company  had 
procured  from  Justice  Barnard,  of  the  Su- 
preme Court,  an  injunction  restraining  Ram- 
sey from  proceeding  further  in  an  equitable 
action  that  he  had  previously  brought  in  the 
same  court  against  the  company  and  certain 
of  its  directors.  Ramsey,  on  advice  of  coun- 
sel, disobeyed  the  injunction  on  the  ground 
that  the  court  had  no  jurisdiction  to  stay 
bis  proceeding  in  another  action  in  the  same 
court  Thus  the,  question  was  raised  wheth- 
er he  was  guilty  of  contempt  The  Court  of 
Appeals  held  that  he  was.  In  the  opinion, 
the  action  of  Justice  Barnard  in  Issuing  the 
Injunction  Is  excused  on  the  ground  that 
upon  the  case  as  presented  to  him  Ramsey 
was  charged  with  a  purpose  to  throw  the 
vast  property  of  the  Erie  Railroad  Company 
Into  the  hands  of  a  receiver  by  fraudulent 
acts,  including  a  fraudulent  appearance  for 


the  company  and  a  consent  to  the  receiver- 
ship by  an  attorney  acting  In  collusion  with 
Ramsey  and  without  authority  from  the  com- 
pany. The  opinion  plainly  Intimates  that 
Justice  Barnard  erred  in  not  requiring  that 
the  application  to  stay  proceedings  be  made 
in  the  action  already  pending;  the  decision 
was,  simply,  that  he  acted  within  his  juris- 
diction,  and  that  his  injunction  could  not 
be  Ignored  as  void  on  Its  f&ce.  (See  cita- 
tions, Daly  V.  Amberg,  126  N.  Y.  494,  27  N. 
B.  1038;  Cauffman  v.  Van  Buren,  136  N.  T. 
265,  32  N.  E.  775.) 

In  22  Cyc.  810,  the  topic  is  treated  as  fol- 
lows, with  abundant  citation  of  authorities: 
"It  is  a  general  rule  that  a  party  will  not 
be  restrained  by  Injunction  from  proceeding 
with  a  suit  in  equity,  because  complainant's 
equitable  rights  can  be  fully  protected  In  that 
suit.  An  order  to  stay  such  suit  should  be 
obtained  by  an  application  in  that  court  It- 
self.  It  follows  that  equity  will  not  enjoin  a 
suit  to  obtain  an  Injunction,  or  an  accounting 
or  a  receiver.  Nor  will  a  foreclosure  suit 
be  enjoined  for  the  relief  of  one  who  might 
obtain  full  relief  In  that  suit  Itself.  How- 
ever, a  court  of  equity  has  'power*  to  en- 
join a  party  from  proceeding  with  other 
equitable  suits,  and  such  an  Injunction,  when 
issued.  Is  not  void  and  must  be  obeyed. 
But  the  power  should  be  exercised  only  in 
extreme  cases.  The  court  first  acquiring 
jurisdiction  of  a  case  will  protect  that  ju- 
risdiction by  enjoining  an  action  by  the  same 
parties  on  the  same  subject-matter  in  anoth- 
er court  even  though  that  other  court  may 
also  have  equity  jurisdiction.  Wherever  com- 
plainant's rights  cannot  be  fully  protected  In 
the  other  suit  it  will  be  enjoined.  An  Injunc- 
tion will  be  granted  in  actions  of  interplead- 
er against  the  further  prosecution  of  suits 
against  complainant  even  though  one  of 
these  suits  may  l>e  In  equity,  because  of  the 
necessity  of  disposing  of  the  whole  matter  in 
one  action.  And  where  equity  has  undertak- 
en to  administer  the  assets  of  an  Insolvent 
corporation,  so  far  as  they  are  within  Ua 
jurisdiction,  other  equitable  suits  for  the 
same  purpose  will  be  enjoined.  So  a  bill  of 
peace  lies  to  prevent  a  multiplicity  of  suits, 
even  though  the  suits  may  themselves  be  la 
courts  of  equity." 

My  examination  of  the  authorities  convin- 
ces me  that  the  reported  Instances  of  inter- 
ference by  courts  of  equity  in  equitable  ac- 
tions already  pending  in  other  courts  are  all 
based  upon  exceptional  circumstances,  and 
may  be  classed  within  a  very  few  groups. 
Without  assuming  to  enumerate  all  of  these 
groups,  I  may  mention  the  following  princi- 
pal ones : 

(1)  In  early  times  In  England  there  was 
a  controversy  about  jurisdiction  between  the 
chancery  and  the  exchequer;  the  former 
holding  that  the  latter  was  a  sort  of  "pri- 
vate" court  Its  equitable  as  well  as  Its  le- 
gal jurisdiction  being  dependent  upon  the 
averment  of  quo  minus,  and  resting  upoa 
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the  effect  of  defendant's  act  In  disabling  the 
plaintiff  to  respond  to  the  crown,  and  that 
the  chancery  was  a  court  of  superior  and 
more  genernl  jurisdiction.  See  .Toanes  v. 
Whitney  (1578)  Gary,  161;  21  E.  B.  60  (bnt 
this  was  an  Injunction  out  of  chancery  to 
restrain  an  action  at  law  brought  In  the  ex- 
chequer after  the  commencement  of  the  chan- 
cery suit) ;  Vendall  v.  Harvey  (1632)  Nels. 
19;  21  B.  R.  427;  1  Eq.  Cas.  Abr.  80,  G.  2, 
and  134,  D.  3 ;  21  E.  R.  893  and  939 ;  where 
the  Lord  Keeper  (North)  overruled  a  plea 
that  set  up  the  pendency  of  a  prior  equitable 
action  In  the  exchequer  as  a  bar  to  a  suit  In 
chancery,  on  the  ground  that  "the  chancery 
was  the  highest  court  of  equity,  and  though 
the  exchequer  was  an  ancient  court  of  equity, 
yet  the  same  was  but  a  private  court,  and 
Ita  Jurisdiction  properly  was  only  for  getting 
In  the  King's  revenue,  and  for  the  King's  offi- 
cers, and  they  ought  to  keep  within  their 
proper  bounds."  And  see  6  Vln.  Abr.  "Court 
of  Exchequer,"  Q.  2  (page  669). 

(2)  Interpleader  suits  are  a  recognized  ex- 
ception; and  where  a  plaintiff  Is  entitled  to 
Interplead  defendants,  and  pays  the  money 
Into  court,  other  actions  against  them  may  be 
enjoined,  whether  theae  be  legal  or  equitable. 
Warlngton  v.  Wheatstone  (1821)  Jat  202; 
4  Eng.  Gh.  203 ;  37  E.  R.  82a  (Here  one  of 
the  suits  enjoined  was  legal,  the  other  equi- 
table; see  10  Sim.  480.)  So  In  Crawford  t. 
Fisher  (1840)  10  Sim.  479;  60  B.  R.  701; 
Richards  v.  Salter,  6  Johns.  Ch.  (N.  Y.)  445; 
Sleveklng  v.  Behems  (1837)  2  Myl.  &  Or.  581, 
692.  593;  40  E.  R.  761,  765;  Prudential 
Aasnrailce'(3o.  t.  Thomas  (1867)  L.  R.  8  Ch. 
App.  74 ;  2  Story,  Eq.  (  808. 

(3)  Creditors'  suits  against  executors  or 
administrators  for  the  administration  of 
the  estate  may  be  treated  as  an  exception; 
where,  after  (but  not  before)  decree,  an  la- 
jnnctlon,  has  frequently  been  issued  to  re- 
strain other  proceedings  by  creditors  at  law 
or  In  equity,  the  decree  in  the  administra- 
tion suit  being  considered  to  be  In  the  nature 
of  a  judgment  In  favor  of  each  and  every 
creditor.  1  Story,  Bq.  |  540;  2  Id.  {  890; 
Jackson  v.  Leaf  (1820)  1  Jac.  &  Walk,  229, 
231;  37  E.  R.  362;  Beachamp  v.  Marquis 
of  Huntley,  and  Clarke  v.  Earl  of  Ormonde 
(1822)  reported  together  In  Jacob,  646;  37 
B.  R.  056;  Carron  Iron  Co.  v.  Maclaren 
aSSS)  6  H.  L.  Cas.  416;  10  B.  R.  416,  cited 
more  fully  hereafter. 

(4)  Prevention  of  multiplicity  of  suits.  On 
this  ground  suits  In  equity  may  no  doubt 
be  enjoined.  If  necessary  to  do  so,  as  well  as 
suits  at  law.  Probably  Beckford  y.  Kemble 
a822)  1  Sim.  ft  Stu.  7,  67  B.  R.  3,  belongs  In 
this  category;  there  Leach,  V.  C,  stayed  a 
foreclosure  suit  pending  In  the  colonial  court 
of  chancery  in  Jamaica  until  an  account 
could  be  taken  In  a  suit  for  redemption  in 
England,  all  the  parties  being  in  England, 
so  that  the  accounts  could  be  more  conven- 
iently taken  there  than  In  Jamaica. 

(9  Where  a  party  by  fraud  attempts  to 


produce  an  unjustvesult  In  a  pending  suit  and 
consequent  irreparable  Injury  to  his  ad- 
versary, he  may  of  course  be  enjoined.  In 
this  class  lies  the  injunction 'granted  by  Jus- 
tice Barnard  In  Erie  R.  R.  Co.  v.  Ramsey,  45 
M.  T.  637 ;  the  criticism  being  that  he  should 
have  left  the  company  to  apply  for  a  stay 
by  motion  in  the  suit  already  pending. 

(6)  Oppression  amounting  to  fraud  may  be 
attempted  by  suing  a  debtor  outside  of  bis 
home  Jurisdiction  in  order  to  gain  an  uncon- 
scionable advantage  over  him.  In  which  case 
equity  may  restrain  the  creditor  upon  proper 
terms.  Standard  Roller  Bearing  Co.  v.  Cru- 
cible Steel  Co.  (N.  J.  Ch.)  63  Atl.  646,  decided 
by  my  predecessor,  Chancellor  Magle,  was 
a  case  where  both  parties  were  corporations 
of  the  state  of  New  Jersey.  The  defendant 
had  a  claim  against  the  complainant  of  less 
than  $4,000,  and  notwithstanding  It  might 
sue  the  complainant  In  the  courts  of  this 
state,  or  prosecute  its  claim  by  attachment 
upon  a  valuable  property  of  the  complainant 
In  Pennsylvania  (in  either  case  the  claim 
could  be  prosecuted  and  defended  by  proofs 
and  witnesses  at  hand),  the  defendant  brought 
three  attachment  suits  slmnltaneouely  In 
Ohio,  Michigan,  and  Wisconsin,  wherein  cred- 
its due  to  the  complainant  to  an  amount  ex- 
ceeding $20,000  were  gamlsheed.  The  learn- 
ed  Chancellor  held  that  these  attachment 
suits  In  distant  states  were  oppressive,  and 
that  their  prosecution  should  be  enjoined, 
upon  terms,  however,  that  complainant  would 
submit  to  a  speedy  trial  of  the  claim  In  this 
state,  and  would  give  bond,  with  security. 
In  a  penal  sum  double  the  amount  of  the 
claim  conditioned  for  paying  the  amount  as- 
certained to  be  due ;  ascertainment  either  to 
be  made  by  this  court  or  by  any  court  of 
competent  jurisdiction  In  this  state,  at  the 
election  of  the  defendant. 

(7)  Cases  where  a  party  oppresses  his  ad- 
versary by  suing  him  in  a  foreign  jurisdic- 
tion for  the  purpose  of  evading  some  estab- 
lished policy  of  the  jurisdiction  where  the 
parties  are  domiciled. 

Since  complainant  here  relies  upon  certain 
decisions  that,  so  far  as  they  have  any  per- 
tinency, belong  in  this  category,  they  may 
well  be  examined  at  some  length.  In  read- 
ing the  opinions,  care  should  be  exercised 
In  distinguishing  that  part  of  the  reasoning 
which  merely  establishes  the  power,  from  that 
which  vindicates  Its  exercise  In  given  cases. 

Bushby  T.  Munday,  Cloves  ft  Cracroft  (1821) 
6  Mad.  297,  66  B.  R.  908.  Bushby  had  given 
to  Munday,  as  trustee  for  Cracroft,  a  bond  to 
secure  a  gambling  debt,  and  Munday  had  as- 
signed it  to  Cloves.  The  bond  was  given 
In  England  and  was  In  English  form,  and 
was  claimed  to  be  void  as  a  gambling  debt 
under  an  act  of  Parliament  Bushby  was  a 
Scotchman  and  proprietor  of  real  estate 
In  Scotland,  bnt  resident  abroad.  Cloves 
brought  an  action  in  the  Scotch  court  upon 
the  bond,  and  thereby  secured  a  Hen  (equiv- 
alent to  our  lien  by  foreign  attachment)  np- 


Digitized  by 


i^oogle 


IM 


n  ATLANTIC  BBPORTBa 


<K.X 


on  Bnshbj'i  estates.  The  latter  therenpon 
filed  a  bill  In  the  English  Chancery  for  the 
purpose  of  having  the  bond  delivered  up  to 
be  canceled,  and  incidentally  to  restrain  the 
prosecution  of  the  action  in  Scotland.  The 
grounds  of  the  application  for  the  Injunc- 
tion were  that  a  bond  was  an  English  securi- 
ty, and  a  discharge  from  It  abroad  could  not 
be  pleaded  In  England;  that  the  English 
Chancery  might  require  the  bond  to  be  de- 
livered up,  while  in  Scotland  no  such  relief 
was  given;  In  England  discovery  could  be 
had  b7  sworn  answer  of  Munday  and  Cra- 
croft,  whereas  in  Scotland  such  an  answer 
would  not  be  evidence;  besides  which  It  was 
urged  fliat  the  invalidity  of  the  bond  arose 
out  of  an  English  act  of  Parliament,  not  In 
force  In  Scotland.  Leach,  V.  C,  allowed  an 
injunction  upon  terms,  saying  (5  Madd.  308, 
56  E.  R.  913) :  "Mr.  Bushby  may  succeed  in 
his  defense  In  Scotland,  and  still  be  exposed 
to  future  proceedings  upon  the  t>ond;  but  if 
be  establish  bis  case  here,  the  bond  itself 
will  be  delivered  up  to  be  canceled,  and  be 
will  be  absolutely  relieved  from  all  future 
proceedings.  This  court  is  a  more  conven- 
ient Jurisdiction  for  determining  the  question 
whether  Cloves  has  by  the  law  of  England 
a  right  to  recover  upon  the  bond,  than  the 
Court  of  Session  in  Scotland.  The  proceed- 
ing there  is  less  likely  to  elicit  the  truth  of 
the  case  than  the  proceeding  here,  because 
there  Bushby  cannot  have  the  benefit  of 
Munday's  admissions  upon  bis  oath,  and  be- 
cause, Munday  and  Cracroft  being  both  resi- 
dent out  of  Scotland,  he  cannot  compel  their 
testimony  as  witnesses."  The  terms  imposed 
were  that  Bushby  should  consent  to  Judgment 
in  Scotland  so  as  to  secure  to  Cloves  a  prio- 
rity of  lien  -upon  the  real  estate,  subject  to 
the  event  of  the  suit  in  Chancery.  I  deem 
it  plain  that  the  remark  of  Sir  John  Leach 
about  the  English  Chancery  being  "a  more 
convenient  Jurisdiction"  than  the  Scotch 
court  for  determining  a  question  of  English 
law  was  not  intended  to  Indicate  that  the 
injunction  was  to  be  allowed  on  this  ground, 
but  as  showing  that  an  injunction,  allowed 
on  the  other  grounds  mentioned,  would  not 
work  a  hardship  upon  Cloves. 
.  Talleyrand  v.  Boulanger  (1797)  8  Ves.  447, 
80  B.  B^  1099.  A  personal  bond  was  given 
when  obligors  and  obligee  were  citizens  and 
residents  of  France.  By  the  law  of  France 
there  was  no  liability  to  arrest  on  civil  pro- 
cess for  such  an  obligation.  Afterwards  the 
parties  to  the  cause  emigrated  to  England, 
and  their  property  was  confiscated.  One  of 
the  plaintiffs  was  an  obligor  in  this  bond,  as 
surety,  and,  being  about  to  sail  on  an  expe- 
dition which  went  from  England  to  the  coast 
of  Brittany,  was  arrested  at  suit  of  the  de- 
fendant, and  In  order  to  procure  his  release 
made  a  cash  payment  and  gave  two  bills  of 
exchange  payable  in  a  short  time,  and  exe- 
cuted a  new  bond  payable  six  months  after 
peace  should  be  concluded  between  France 
and  Wngland.   At  this  time  tbe  otber  plaintiff 


first  became  a  surety  by  Joining  In  these  •»■ 
curltles.  One  of  the  bills  of  exctiange  hav- 
ing been  paid,  the  plaintiffs,  under  advice  of 
counsel,  refused  to  make  any  more  payments, 
and  were  therenpon  arrested  and  held  to  bail 
l>y  the  defendant  In  four  actions,  whereupon 
a  bill  was  filed  for  an  injunction,  and  the 
Lord  Chancellor  (Lord  Longhlwrough)  grant- 
ed it  on  the  ground  "that  the  proceeding  on 
the  part  of  tbe  defendant  haa  been  extreme- 
ly oppressive  and  immoral.  I  am  not  pre- 
pared to  say  how  far  this  court  will  finally 
give  redress;  but  I  will  not  allow  tbe  de- 
fendant to  avail  himself  of  an  advantage 
got  by  duress,  which  Is  the  aole  cause  of  tbe 
new  engagement"  This  case  was  manifest- 
ly decided  upon  the  ground  of  apparent  hard- 
ship, and  in  disregard  of  the  rule  that  the 
lex  fori  governs  actions  for  tbe  enforcement 
of  a  contract  although  made  in  another  juris- 
diction. Like  the  case  of  Melan  v.  Flte- 
james,  1  Bos.  &  Pol.  138,  decided  by  the 
Court  of  Common  Pleas  in  the  same  year, 
it  is  a  plainly  erroneous  decision,  outcome  of 
the  troublous  times.  Although  Lord  Brough- 
am cited  both  these  cases  with  apparent  ap- 
proval in  the  House  of  Lords  40  years  later, 
yet  the  decision  then  made  was  to  tbe  effect 
that  the  law  of  tbe  country  where  a  contract 
is  to  be  enforced  must  govern  its  enforce- 
ment Don.  V.  Llppmann  (1837)  5  Q.  &  Fin. 
1,  18;  7  B.  R.  803,  809.  And  in  Liverpool 
Marine  Credit  Co.  v.  Hunter  (1868)  L  R. 
3  Ch.  App.  479,  486,  Talleyrand  v.  Boulanger 
was  severely  criticised.  Melan  v.  FitzJaniee 
was  distinctly  overruled  and  the  doctrine  of 
the  dissenting  opinion  aflSrmed  in-  De  La 
Vega  V.  Vlanna  (1830)  1  Bam.  &  Ad.  284. 
And  80,  little  (if  anything)  remains  of  author- 
ity la  Talleyrand  v.  Boulanger. 

Lord  Portarlington  v.  Soulby  (1834)  8  MyL 
&  K.  104,  40  E.  R.  40.  An  injunction  was  al- 
lowed to  restrain  defendants  from  suing  In 
Ireland  upon  a  bill  of  exchange  given  by 
plaintiff  for  a  gambling  debt  The  ground  of 
tbe  Injunction,  however,  was  that  the  court 
in  which  the  action  was  brought  was  a  court 
of  common  law,  and  had  no  jurisdiction  to 
stop  the  proceeding  on  the  ground  that  It 
was  founded  upon  a  gaming  transaction. 

Carron  Iron  Co.  v.  Maclaren  (1855)  6  H.  L. 
Cas.  416,  10  B.  R.  415,  rather  bears  against 
the  complainant  The  company  was  a  Scotch 
corporation,  having  its  manufacturing  works 
in  Scotland  and  an  Important  sales  agency 
in  London.  A  suit  for  administration  of  the 
estate  of  one  Stalnton,  deceased,  had  been  in- 
stituted in  the  EiUglish  Court  of  Chancery, 
and  a  decree  made  for  an  accounting.  After- 
wards the  company,  a  large  creditor  of  the 
decedent,  instituted  an  action  in  the  Scotch 
Court  of  Session,  in  which  process  was  issued 
(equivalent  to  our  writ  of  attachment)  secur- 
ing a  lien  upon  real  and  personal  estate  of 
tbe  decedent  in  Scotland.  An  injunction  waa 
allowed  to  restrain  this  proceeding,  but  on 
appeal  to  tbe  Honse  of  Lords  it  was  dissolv- 
ed, on  the  ground  that  tbe  company  was  a 
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foreign  creditor  resident  abroad,  snini;  for  bis 
debt  in  tlie  courts  of  his  own  country. 

The  following  cases  are  typical  of  the 
group,  and  appear  to  be  the  principal  au- 
thorities upon  the  question  of  enjobiing  for- 
eign actions  brought  to  evade  the  home  pol- 
icy: 

In  Margamm  r.  Moon,  63  N.  3.  Eq.  5S6,  53 
Ati.  179,  creditor  and  debtor  were  both  citl- 
Eens  and  residents  of  New  Jersey,  and  the 
debtor  under  the  laws  of  this  state  was  en- 
titled to  $200  exemption  from  process,  and 
had  not  personal  property  of  that  value.  He  ■ 
had  a  claim  for  wages  against  the  Pennsyl- 
vania Railroad  Ck)mpany,  and  his  creditor 
assigned  his  claim  against  the  debtor  to  a 
nonresident,  who,  in  attachment  proceedings 
In  the  courts  of  West  Virginia,  garnished  the 
wages  due  to  the  debtor  from  the  railroad 
company.  This  court  allowed  an  Injunc- 
tion on  the  ground  that  the  resident  creditor 
was  endeavoring  to  deprive  his  debtor  of  the 
benefit  of  the  exemption  provided  by  the  law 
of  their  common  domicile. 

Debon  v.  Foster,  4  Allen  (Mass.)  K45-.  Id., 
T  Allen  (Mass.)  67.  A  resident  of  Massachu- 
setts being  Insolvent  under  the  laws  of  the 
commonwealth,  and  proceedings  in  insolvency 
having  been  commenced  there,  an  Injunction 
was  allowed  to  restrain  one  of  the  creditors, 
who  likewise  was  a  cUlzen  of  Massachusetts, 
from  proceeding  by  attachment  in  another 
state  to  divert  property  from  the  assignees 
In  insolvency  and  thereby  secure  a  preference 
for  himself,  contrary  to  the  policy. of  the 
Insolvent  law  of  Massachunetts. 

To  the  same  effect  is  Cunningham  ▼.  But- 
ler. 142  Mass.  47.  6  N.  E.  782,  66  Am.  Rep. 
^7.  This  case  was  carried  to  the  Supreme 
Oourt  of  the  United  States,  upon  the  ground 
that  such  an  injunction  was  a  violation  of 
the  "full  faith  and  credit"  clause  of  the  fed- 
eral Constitution.  The  decree  was  affii'med. 
Cole  V.  Cunningham,  133  U.  S.  107,  10  Sup. 
Ct.  2C9,  33  L.  R.  A.  638. 

Wilson  V.  Joseph,  107  Ind.  490,  8  N.  E.  616. 
Injunction  granted  to  restrain  a  resident  of 
Indiana  from  prosecuting  an  attachment  pro- 
ceeding against  another  resident  in  the  courts 
of  another  state  In  violation  of  an  Indiana 
statute  which  made  it  an  oftense  to  send  a 
claim  against  a  debtor  out  of  the  state  for 
collection,  in  order  to  evade  the  local  exemp- 
tion laws. 

Sandage  v.  Studebaker  Bros.  Co.  (1S95)  1^ 
Ind.  148,  41  N.  E.  380,  34  L.  B.  A.  363,  61 
Am.  St  Rep.  165,  held  that  a  citizen  of  one 
state  may  be  enjoined  from  prosecuting  an 
action  against  another  citizen  of  the  same 
state  in  a  foreign  Jurisdiction  for  the  pur- 
pose of  evading  the  laws  of  his  own  state. 

Miller  T.  GltUngs,  85  Md.  601,  37  AU.  372, 
87  L.  R.  A.  654,  60  Am.  St  Rep.  352.  The 
transactions  out  of  which  an  alleged  debt 
arose  occurred  in  Maryland,  and  were  with- 
in the  statute  prohibiting  gambling;  both 
parties  were  citizens  and  residents  of  that 
stata    Held,  that  a  court  of  equity  in  Mary- 


land should  restrain  the  creditor  from  pro- 
ceeding against  the  debtor  in  another  state 
to  which  the  creditor  had  resorted  to  evade 
the  Maryland  laws  prohibiting,  imprison- 
ment for  debt  where  the  foreign  court  must 
through  Imperfect  methods  of  proof  ascertain 
the  statute  on  which  the  debtor  relied  to 
avoid  the  transactions,  and  where  there 
must  be  difficulty  and  expense  in  obtaining 
evidence. 

It  will  be  observed  that  in  all  of  these  cas- 
es (with  the  single  exception  of  Bushby  v. 
Munday,  where  other  special  circumstances 
appeared),  the  party  against  whom  the  in- 
junction was  issued  had  either  gone  himself 
to  a  foreign  Jurisdiction,  or  had  sent  his 
claim  there  for  prosecution  by  his  assignee,' 
in  order  to  evade  some  distinct  prohibition 
of  the  local  law  of  the  common  domicile. 
(In  most  of  them,  the  suit  whose  prosecution 
was  restrained  was  an  action  at  law;  but 
I  assume  that  in  such  a  case  it  would  make 
no  difference  whether  the  foreign  action  was 
an  action  at  law  or  an  action  in  equity.)  But 
it  is  Important  to  observe  that  the  pnblic 
policy,  whose  attempted  evasion  was  deem- 
ed sufficient  ground  for  Injunction,  was  in 
each  instance  somewhat  akin  to  a  police  regu- 
lation, being  designed  to  maintain  a  certain 
standard  in  the  social,  moral,  or  commercial 
life  of  the  state  adopting  it;  such  as  a  pro- 
hibition against  gambling,  against  prefer- 
ences in  insolvency,  against  imprisoning  the 
honest  debtor  or  depriving  him  by  civil  pro- 
cess of  the  last  comforts  of  life.  There  is, 
is  seems  to  me^  a  noticeable  difiterence  be- 
tween that  sort  of  local  policy  and  the  alleg- 
ed grounds  of  public  policy  that  are  asserted 
in  the  present  case. 

Besides,  this  case  lacks  two  of  the  elements 
that  were,  treated  as  essential  in  the  cases 
Jnst  referred  to;  there  was  no  common  domi- 
cile of  the  parties  in  this  state,  and  ttie  de- 
fendant company  did  not  choose  the  Massa- 
chusetts Jurisdiction  for  the  purpose  of  evad- 
ing any  law,  policy,  or  doctrine  peculiarly 
cognizable  by  the  courts  of  Mew  Jersey,  but 
for  the  very  simple  reason  that  Massachu- 
setts had  Jurisdiction  over  the  person  of  Mr. 
Bigelow,  while  this  state  had  not  Mr.  Bige- 
low  is  sued  in  personam  In  his  home  Juris- 
diction, in  equitable  actions,  and  in  a  court 
of  fun  equity  Jorlsdlction.  He  tests  the  sense 
of  that  court  upon  the  law  by  a  demurrer, 
and  being  overruled  he  answers  upon  the 
merits,  submits  to  a  hearing  upon  the  merits, 
a  finding  of  facts  Is  made,  and  upon  it  final 
decrees  are  made  against  him.  The  litiga- 
tion In  that  court  continues  for  more  than 
five  years.  After  all  this,  and  pending  ap- 
peals taken  by  him  and  by  bis  adversary  to 
the  court  of  last  resort  he  comes  into  the 
state  of  New  Jersey  to  have  his  adversary 
restrained  from  further  prosecuting  the  ac- 
tions in  Massachusetts.  He  proposes  no 
waiver  of  his  appeals  there  taken.  He  otters 
no  security  that  he  will  abide  by  any  decree 
that,  may  here  be  made  against  him,  either 
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here  or  ther&  He  avers.  It  Is  tnie,  that  In  the 
Massachusetts  actions  be  "gave  a  surety  bond 
or  bonds,  In  the  sum  of  $500,000,  to  Indem- 
nify the  company";  but  there  Is  nothing  to 
show  that  such  bonds  could  be  enforced  by 
this  court,  nor  do  the  specific  conditions 
thereof  appear;  besides  which,  the  amount 
of  them  Is  manifestly  inadequate  to  cover  the 
company's  claims.  He  alleges  no  fraud,  mis- 
take, surprise,  or  adventitious  circumstances 
beyond  his  control  that  prevent  the  Massa- 
chusetts court  from  doing  full  justice.  He 
alleges  no  suppression  of  evidence,  no  ob- ' 
structlon  by  the  present  defendant  of  any 
effort  of  bis  to  get  Justice  in  Massachusetts. 
And  be  alleges  no  excuse  for  falling  to  set 
'  up  in  the  Massachusetts  litigation  the  spe- 
cial matters  that  he  here  relies  upon,  nor  for 
waiting  until  five  years  have  gone  by,  and 
a  decision  has  been  rendered  against  him 
there,  before  setting  up.  his  special  matters 
here.  Ostensibly  his  appeal  is  to  the  public 
policy  of  New  /Jersey,  In  certain  respects 
presently  to  be  mentioned.  But  a  large  part 
of  the  efforts  of  his  counsel  have  been  ad- 
dressed  to  convincing  me  that  tbe  Supreme 
Judicial  Court  of  Massachusetts,  and  Jus- 
tice Sheldon,  the  trial  judge,  have  improperly 
determined  the  questions  of  law  and  of  fact 
presented  to  them.  The  arguments  to  this 
effect  are  not  In  the  least  convincing;  but 
if  they  were,  I  take  it  that  I  have  no  I^ltl- 
mate  concern  with  the  merits  of  tbe  contro- 
versy as  joined  in  Massachusetts.  The  no- 
tion is  intolerable  that  this  court  should, 
directly  or  by  indirection,  assume  any  super- 
visory jurisdiction  over  the  courts  of  Massa- 
chusetts.       , 

Upon  the  questions  of  alleged  state  policy 
the  query  at  once  arises  whether  Mr.  Blge- 
low,  a  dtlzen  and  resident  of  the  common- 
wealth of  Massachusetts,  is  entitled  to  In- 
voke in  bis  protection  any  rule  of  public  pol- 
icy that  Is  local  to  New  Jersey.  See  Bentley 
v.  Whlttemore,  19  N.  J.  Eq.  462,  469,  470, 
07  Am.  Dec.  671;  Flagg  v.  Baldwin,  38  N.  J. 
Eq.  219,  225,  48  Am.  Rep.  308;  Recvr.  of 
State  Bank  v.  First  Nat  Bank,  34  N.  J.  Eq. 
450,  454;  Moore  v.  Bonnell,  31  N.  J.  Law, 
00;  Bamett  v.  Kinney,  147  U.  S.  476,  483, 
13  Sup.  Ct.  403,  37  L.  Ed.  247.  I  have  not 
considered  the  point,  preferring  to  rest  my 
decision  upon  a  broader  ground. 

The  first  grounds  of  supposed  public  policy 
that  are  appealed  to  are,  that  tbe  conduct 
of  the  suits  in  Massachusetts  and  In  New 
York  by  the  Old  Dominion  Copper  Mining  & 
Smelting  Company  is  a  speculation  in  a  law- 
suit, and  that  those  suits  are  being  conducted 
by  what  is  called  a  "voting  trust"  The  ar- 
gument to  this  effect  Is  rested  upon  certain 
averments  in  the  bill  not  as  yet  adverted  to. 
Tbe  bill  alleges  that  since  the  Massachusetts 
actions  were  begun,  the  owners  of  about 
100,000  out  of  the  total  150,000  shares  of 
stock  of  the  New  Jersey  company  caused  a 
Maine  corporation  to  be  formed  known  as 
the  Old  Dominion  Copper  Company,  and  caus- 


ed at  first  about  100,000  shares,  and  after- 
wards about  40,000  additional  shares,  of  tbe 
New  Jersey  company  to  be  transferred  to  the 
Maine  company,  whereupon  an  agreement 
was  entered  into  (as  Is  alleged  in  tbe  body 
of  the  present  bill)  between  the  New  Jersey 
company  and  tbe  Maine  company  and  two 
men  named  Smith  and  Hoar,  providing  that 
the  Maine  company,  as  the  majority  share- 
holder of  the  New  Jersey  company,  should 
cause  tbe  latter  company  to  realize  upon  tbe 
suits  against  Blgelow  and  the  Levrlsohn  es- 
tate, and  distribute  the  proceeds  thereof  as 
in  the  agreement  provided;  that  Smith  and 
Hoar  declared  themselves  to  be  trustees  of 
any  fund  obtained  by  virtue  of  this  agree- 
ment, and  issued  certificates  of  interest 
known  as  trust  receipts,  which  are  sold  upon 
the  public  markets,  tbe  holders  thereof  not 
being  In  any  substantial  part  the  holders  of 
shares  of  the  Maine  company  or  holders  of 
shares  of  the  New  Jersey  company.  Com- 
plainant alleges  that  the  holders  of  these 
trust  receipts  are  the  persons  ultimately  en- 
titled to  tbe  moneys  to  be  paid  by  the  Maine 
company  to  Smith  and  Hoar  as  trustees,  and 
that  the  prosecution  of  tbe  suits  in  question 
Is  not  being  bad  for  tbe  purpose  of  benefiting 
the  New  Jersey  Company,  but  for  the  pur- 
pose of  realizing  the  largest  sum  possible 
on  the  trust  certificates;  that  the  buying 
and  selling  of  such  certificates  constitutes 
the  trading  in  a  lawsuit,  and  that  tbe  pro- 
ceeds of  any  recovery  in  the  actions  will  not 
go  to  any  persons  who  were  originally  Inter- 
ested In  tbe  New  Jersey  company,  nor,  so 
far  as  14/16ths  are  concerned  will  they  go 
to  the  New  Jersey  company,  bu^  will  go  to 
strangers  to  the  transaction  who  have  pur- 
chased the  trust  receipts.'  Annexed  to  the 
bill,  and  by  reference  made  a  part  of  it,  are 
a  copy  of  the  agreement  referred  to,  and  a 
copy  of  one  of  the  trust  receipts.  Where 
these  differ  from  the  construction  placed  up- 
on them  in  the  bill,  the  documents  themselves 
must  of  course  control.  It  thus  appears  that 
the  New  Jersey  company  Is  not  at  all  a  party 
to  these  transactlrais.  The  agreement  is  dat- 
ed. January  15,  1904,  and  Is  made  between, 
the  Maine  company,  as  a  stockholder  in  the 
New  Jersey  eompany,  and  Smith  and  Hoar, 
as  trustees.  It  pledges  the  Maine  company 
to  cause  the  New  Jersey  company  to  actively 
prosecute  the  claims  against  Big^ow  and 
Lewisohn  in  such  manner  as  the  trustees  may 
request,  and  upon  like  request  to  make  settle- 
ment and  adjustment  of  the  claims;  to  cause 
tbe  New  Jersey  company,  if  and  BO  far  as 
any  moneys  are  realized  from  the  dalms, 
to  pay  the  expenses  of  the  litigation,  includ- 
ing advances  made  by  tbe  trustees,  and,  after 
providing  for  certain  other  disbursements, 
to  distribute  the  surplus  as  a  dividend  among 
Its  stockholders  (that  Is,  tbe  stockholders  of 
the  New  Jersey  Company),  if  it  may  law- 
fully do  so,  and,  if  It  cannot  then  lawfully 
make  such  dividend,  to  make  the  same  as 
soon  thereafter  as  legal  Impediment  is  re- 
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moved.  The  Maine  company  agrees  in  other 
respects  to  use  its  reasonable  efforts  as  a 
stockholder  of  the  New  Jersey  company  to 
carry  out  the  agreement  according  to  its 
true  intent  and  purpose,  and  that  if  it  ceases 
to  l)e  a  majority  stockholder  in  the  New  Jer- 
sey company  it  will  make  arrangements  to 
bind  the  holders  of  a  majority  of  the  stock 
of  the  New  Jersey  company  to  carry  out 
what  the  Maine  company  has  by  this  agree- 
ment undertaken  to  do.  The  trust  certificate 
■Imply  certifies  that  the  holder  thereof  is  en- 
titled to  certain  shares  in  the  trust  and  to 
all  the  rights  and  benefits  of  a  shareholder 
therein. 

'  Plainly,  therefore,  what  has  Iiappened  is 
that,  after  the  present  defendant  company 
began  its  actions  against  Mr.  Blgelow  in 
Massachusetts,  another  company,  a  corpora- 
tion of  Maine,  being  the  holder  of  a  large 
majority  of  the  stock  of  the  present  company, 
made  an  agreement  with  trustees  by  which 
tliey  undertook  to  sell,  or  to  place  In  form 
to  l>e  sold,  any  dividend  that  may  hereafter 
be  declared  by  the  defendant  to  Its  stock- 
holders out  of  the  proceeds  of  the  suits 
against  Blgelow  and  the  Lewlsohn  estata 
It  is  alleged  In  the  bill  that  Mr.  Blgelow  is 
Informed  and  believes  that  the  voting  power 
on  the  stock  of  the  New  Jersey  company 
held  by  the  Maine  company  has  been  (as  to 
the  matters  referred  to  in  the  agreement  be- 
tween the  Maine  company,  and  Smith  and 
Hoar)  transferred  to  Smith  and  Hoar;  but 
this  does  not  amount  to  an  averment  that 
snch  is  the  fact  (even  if  the  fact  were  mater- 
ial), and  nothing  of  that  kind  appears  from 
the  agreement. 

To  the  argument  of  complainant's  coun- 
sel, based  upon  the  situation  thus  disclosed, 
there  are  several  replies: 

First  The  trust  agreement  was  made  Jan- 
nary  15,  1904,  more  than  four  years  before 
the  filing  of  the  bill  of  complaint  herein, 
and  nearly  four  years  lipfore  the  filing  by 
Mr.  Bigelow  of  his  final  uuswers  in  the  Mas- 
sachusetts suits;  It  is  not  suggested  that  bis 
knowledge  of  this  agreement  and  of  the  sit- 
uation resulting  therefrom  is  newly  acquired; 
nor  is  any  reason  given  why.  If  it  is  of  any 
concern  in  the  controversy  between  Bigelow 
and  the  New  Jersey  company,  it  should  not 
liave  been  set  up  and  relied  upon  in  the 
Massachusetts  suits. 

Second.  The  New  Jersey  company  is  not 
m.  i»rty  to  the  agreement,  either  In  a  legal 
or  in  an  equitable  sense. 

Third.  The  agreement  was  made  not  on- 
ly after  the  New  Jersey  company's  cause  of 
action  against  Bigelow  and  Lewlsohn  arose, 
but  after  suits  thereon  were  commenced,  and 
so  cannot  amount  to  a  bar  of  the  causes  of 
action. 

Fourth.  Neither  the  law  nor  the  policy  of 
I7ew  Jersey  prohibits  what  complainant  is 
pleased  to  call  a  q>eculation  in  a  lawsuit 
In  this  state  we  liave  not  adopted  the  Eng- 
llata  statutes  of  champerty  and  malntenanca. 


Schomp  V.  Schenck,  40  N.  J.  Law,  195,  29 
Am.  Rfcp.  219;  Bouvier  v.  Baltimore,  etc.,  Ry. 
Co.,  67  N.  J.  Law,  281,  291,  51  AU.  781,  60 
L.  R.  A.  750.  And  with  us  the  assignment 
of  choses  In  action  has  from  'an  early  day 
been  encouraged.  Sullivan  v.  Vlscontl,  68 
N.  J.  Law,  643,  548,  58  AO.  698;  Id.,  69  N. 
J.  Law,  452,  55  Atl.  1133.  An  exception  be- 
ing the  right  of  action  for  personal  injuries. 
Weller  v.  Jersey  City,  etc.,  St  Ry.  Co.,  68 
N.  J.  Eq.  659,  662,  61  Atl.  459.  Our  law,  there- 
fore, would  not  "prohibit  the  present  defend- 
ant from  thus  assigning  Its  right  to  recover 
from  Blgelow  and  Lewlsohn  the  moneys 
claimed  to  be  due  from  them  for  breach  of 
trust  And  supposing  this  does  not  carry 
with  It  the  right  of  Individual  stockholders 
to  thus  sell  their  anticipated  participation 
in  the  moneys  to  be  recovered,  because  such 
partlclpatlcm  is  contingent  upon  the  declara* 
don  of  a  dividend  out  of  the  proceeds,  yet  in 
this  state  we  recognize,  in  equity,  assign- 
ments of  contingent  and  expectant  Interests, 
provided  they  be  made  bona  fide  and  for  a 
valuable  consideration  (Bacon  t.  Bonham,  33 
N.  J.  Eq.  614;  Temey  v.  Wilson,  46  N.  J. 
Law,  282,  286):  an  attempted  assignment  of 
an  allowance  of  alimony  to  be  paid  in  fnturo 
being  an  exception,  based  on  special  grounds 
(Lynde  v.  Lynde,  64  N.  J.  Eq.  736,  750,  757,  52 
Atl.  694,  58  L.  R.  A.  471,  97  Am.  St  Rep. 


Fifth.  In  view  of  the  nonadoptlon  in  this 
state  of  the  laws  against  champerty  and 
maintenance,  and  of  the  absence  from  our 
corporation  act  of  any  prohibition,  I  am  un- 
aware of  anything  In  the  i>ollcy  of  this  state 
to  prevent  stockholders  from  agreeing  among 
themselves  to  aid  the  company  in  proper 
ways  In  its  litigations  against  third  parties, 
and  to  use  their  Influence  as  Stockholders  to 
see  that  out  of  the  proceeds  of  the  litigation, 
if  successful,  the  reasonable  disbursements 
made  by  the  stockholders  In  the  company's 
behalf  shall  be  refunded,  and  a  special  divi- 
dend made  of  the  net  proceeds,  if  and  when 
that  can  lawfully  t>e  done. 

Sixth.  But  if  the  New  Jersey  company 
(the  present  defendant)  were  a  party  to  the 
Smith  and  Hoar  agreement  and  if  that 
agreement  were  contrary  to  public  policy. 
I  do  not  see  how  that  benefits  the  present 
complainant  The  proper  result  is  that  It 
ought  to  be  nullified,  not  that  the  company 
should  go  without  remedy  against  a  third 
party  who  defrauded  it  before  the  void  agree- 
ment was  made. 

Seventli.  It  Mr.  Blgelow  desires  to  uphold 
the  supposed  public  policy  of  New  Jersey,  in 
the  respect  that  this  agreement  violates  it 
he  can  easily  do  so  by  paying  to  the  New 
Jersey  Company  what  he  owes  to  it  disre> 
garding  the  claims  of  the  holders  of  the 
trust  certificates. 

Eighth.  There  Is  nothing  In  the  nature  of 
a  voting  trust  Our  corporation  act  recogniz- 
es that  corporate  stock  may  be  placed  in 
pledge,  and  that  pledgor  and  pledgee  ma;. 
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agree  between  themsclyes  as  to  how  It  Bhall 
be  YOted.  Act  April  21,  1896  (P.  L.  1896,  p. 
280,  S  87). 

I  am  referred  to  what  I  said  In  the  Conrt 
of  Errors  and  Appeals  (speaking  for  myself 
and  one  other  judge)  In  Warren  v.  Plm,  66 
N.  J.  Eq.  353,  363,  59  Atl.  773,  upon  the 
subject  of  voting  trusts ;  but  at  page  380  of 
66  N.  J.  Eq.,  and  page  783  of  59  Atl.,  I  spofee 
of  the  right  to  dividends,  the  substantial 
fruit  of  stock  ownership,  as  a  property  right 
and  as  a  different  thing  frdm  the  right  to 
Vote  as  stockholder ;  of  the  one  as  being  as- 
signable separate  from  the  stock  Itself,  the 
other  not 

The  other  matters  of  supposed  public  pol- 
icy to  which  appeal  is  made  by  complainant 
have  reference  to  the  question  of  his  liability, 
or  the  extent  of  his  liability,  to  the  defend- 
ant company.  In  dealing  with  them  It  is 
Important  to  first  determine  upon  wliat  basis 
of  fact  we  are  to  proceed. 

Notwithstanding  the  findings  against  him 
in  Massachusetts,  I  concede  that  upon  this 
motion,  equivalent  as  It  is  to  a  demurrer  to 
his  blU  of  complaint,  the  complainant  is  en- 
titled (saving  laches  or  acquiescence)  to  have 
his  account  of  the  transactions,  as  given  in 
his  bill,  treated  as  strictly  true.  Now,  this 
statement  is  to  the  effect  that  he  was  entirely 
blameless  in  his  transactions  with  the  com- 
pany; that  the  property  which  he  and  hla 
fellow  promoter  made  over  to  the  company  in 
exchange  for  $3,250,000  of  its  stock  was  in 
truth  worth  at  least  as  much  as  that  sum; 
that  full  disclosure  was  made  to  the  owners 
of  every  share  of  the  authorized  capital 
stock,  not  only  of  the  $1,000  that  appears  to 
have  been  actually  Issued  and  outstanding 
when  the  votes  were  taken,  but  also  to  all 
members  of  bis  syndicate  who  with  him  and 
Lewlsohn  received  the  distribution  of  $2,000, 
(XX)  of  the  stock,  and  also  to  the  owners  of 
the  remaining  $500,000  of  stock  issued  for 
working  capital,  because,  as  he  says,  be  and 
Iiewlsohn  themselves  furnished  this  working 
capital  and  were  entitled  to  this  stock ;  and 
he  says  the  syndicate  members  acquiesced 
in  the  withdrawal  by  himself  and  Lewlsohn 
of  the  $1,250,000  worth  of  stock  as  a  profit. 
Taking  all  this  as  true,  I  am  unable  to  per- 
ceive the  least  ground  of  appeal  to  this  court, 
for  on  that  basis  of  fact  there  is  not  only 
no  matter  of  New  Jersey  state  policy  In- 
volved, but  no  ground  of  liability  Is  suggest- 
ed against  him  by  the  present  defendant  in 
Its  Massachusetts  actions.  What  the  com- 
pany alleges  and  relies  upon  there  is  an  en- 
tirely different  state  of  facts.  And  complain- 
ant's counsel  do  not  pretaid  that  be  is  in 
any  danger  from  the  courts  of  Massachusetts 
If  they  accept  his  view  of  the  facts.  And  so 
we  have  Mr.  BIgelow  coming  to  New  Jersey 
with  this  complaint:  "I  am  entirely  free 
from  blame  in  the  transaction,  but  the  de- 
fendant company,  notwithstanding  this,  has 
sought  me  out  In  my  home  jurisdiction, 
brought  actions  against  me  there  charging 


me  with  wrongdoing,  and  has  actually  prov- 
ed a  case  against  me  to  the  satisfaction  of 
the  trial  Judge."  There  being  no  suggestion 
that  the  Massachusetts  court  has  not  com- 
plete Jurisdiction  over  his  person  or  over 
the  subject-matter,  or  that  it  lacks  the  pow- 
er to  do  full  and  complete  justice  in  the 
premises,  nor  that  hks  adversary  has  obstmct- 
ed  him  In  the  least  about  producing  his  evi- 
dence, Mr.  Blgelow's  plain  remedy  is  to  pros- 
ecute bis'  appeal  before  the  court  of  last  re- 
sort of  the  commonwealth  and  procure  a  re- 
versal of  the  findings  that  have  been  unjustly 
rendered  against  him.  There  is  neither  rea- 
son nor  authority  for  the  interference  of  this 
court  in  the  premises.  If  the  facts  be  as  com- 
plainant alleges  them  to  be.  The  books,  I 
believe,  may  be  searched  in  vain  for  a  case 
where  a  court  of  equity  has  enjoined  a  pro- 
ceeding in  another  court  of  equity  (perhaps  I 
might  say,  or  of  common  law)  on  the  ground 
that  the  court  in  which  the  proceeding  Is 
pending  has  made,  or  may  probably  make,  an 
erroneous  determination  of  a  mere  matter  of 
fact. 

Perhaps  the  decision  upon  the  topics  re- 
maining to  l>e  discussed  might  be  rested  here, 
and  the  bill  dismissed,  because  Mr.  Blgelow's 
complaint  Is  merely  that  the  trial  justice 
In  Massachusetts  has  mistaken  the  facts,  and 
that  there  Is  danger  the  appellate  tribun- 
al there  may  make  the  like  mistake — ^an  In- 
admissible ground  upon  which  to  rest  a 
prayer  for  Injunction.  1  wlUnot,  however, 
rest  here,  but  will  consider  how  Mr.  Bige- 
■  low's  Case  will  stand  if  we  assume  Justice 
Sheldon's  findings  to  be  true.  Indeed,  It 
seems  to  me  that  In  a  suit  like  the  present, 
brought  for  the  sole  purpose  of  removing  the 
controversy  out  of  the  Massachusetts  juris- 
diction and  bringing  It  into  this  court  for 
determination,  on  the  ground  that  New  Jer- 
sey is  the  exclusive  forum  for  the  settlement 
of  the  legal  questions  involved,  Mr.  BIgelow 
Is  now  estopped  from  here  setting  up  that 
the  facts  are  otherwise  than  as  found  by 
Justice  Sheldon.  The  Massachusetts  actions 
were  commenced  on  October  7,  1902;  Mr. 
BIgelow  filed  bis  answers  therein,  setting  up, 
or  at  least  having  the  opportunity  to  set  up, 
every  matter  of  fact  as  to  the  transactions 
between  him  and  the  company  that  is  al- 
leged in  his  present  bill.  He  submitted  to 
a  hearing  upon  the  merits,  and  it  is  only 
after  the  court  there  has  found  the  facts 
against  him  that  he  comes  to  this  court, 
more  than  five  years  after  the  actions  there 
were  commenced,  with  a  prayer  that  their 
further  prosecution  be  restrained.  It  is,  I 
think.  Inequitable  to  permit  a  litigant  to 
thus  speculate  upon  the  outcome  In  a  court 
that  has  full  jurisdiction  over  the  subject- 
matter  and  the  parties,  and  when  .  defeated 
there  to  go  to  another  jurisdiction  praying 
that  his  adversary  may  be  restrained.  I  will 
endeavor  to  show  later  the  effeot  of  this  es- 
toppel as  to  the  legal  questions  now  attempt- 
ed to  be  raised  by  complainant.    As  to  titm 
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matters  of  fact,  tbe  estepp^  is,  I  tblnk,  es- 
pecially clear.  Mr.  BIgelow  has  not  merely 
delayed;  he  has  acquiesced,  has  In  effect 
ratified  and  confirmed  (if  need  there  were), 
the  anthority  of  Justice  Sheldon  to  ascertain 
and  determine  the  facta.  He  has  had  his 
"day  In  court,"  and  the  verdict  Is  against 
him;  bis  adversary,  I  think,  Is  entitled  to 
the  benefit  of  that  verdict  The  appeals 
taken  In  Massachusetts  do  not  alter  this; 
for  although  the  decrees  are  vacated,  the 
findings  of  fact  are  not  to  be  overruled  on 
appeal  unless  tbey  are  without  support  In 
the  evidence  or  are  clearly  contrary  to  the 
weight  of  evidence.  The  bill  herein  does 
not.  aver  that  tbe  Sheldon  findings  are  not 
fully  sustained  by  the  evidence,  nor  does  It 
show  what  the  evidence  was.  Tbe  company 
coold  not  bring  Mr.  BIgelow  Into  a  New 
Jersey  court  against  his  wQI.  If  be  had 
••won  the  verdict"  befor*'  Mr.  Justice  Sheldon, 
this  court  could  not  have  set  It  aside.  To 
allow  him  to  here  dispute  the  adverse  find- 
ings puts  the  matter  In  this  position;  tliat 
the  company  mast  win  two  concurring  ver^ 
diets  in  order  to  nltlmately  succeed;  while 
be  succeeds  If  he  wins  either  one  of  two.  As- 
suming the  probability  of  success  In  a  single 
trial  to  be  eqnal  as  between  the  parties,  Mr. 
Bigelow's  plan  would  leave  to  his  adversary 
one-half  of  one-half  a  "chance"  (or  one 
"chance"  out  of  four),  and  he  would  reserve 
all  remaining  "chances"  (three  out  of  four) 
for  himself — a  plain  violation  of  that  equal- 
ity that  is  said  to  be  synonymous  with  equity. 

I  will  therefore  discuss  the  arguments  of 
complainant's  counsel  on  the  basis  of  the 
facts  as  fonnd  by  Justice  Sheldon;  accept- 
ing these  as  true,  not  absolutely  (for  the  bill 
avers  a  contrary  stat^  of  facts),  but  sub 
modo,  either  (a)  because  with  the  facts  as 
he  asserts  them  there  Is  no  ground  upon 
which  this  court  can  properly  aid  him,  or  (b) 
because  he  la  estopped  from  denying  the  find- 
ings. 

Justice  Sheldon  finds  that  there  was  no 
proper  disclosure  either  to  the  company  or 
to  the  stockholders  thereof,  aside  from  BIg- 
elow and  Lewisohn  and  their  immediate 
agents  and  representatives;  that  $500,000 
worth  of  stock  was  sold  by  the  company 
(and  not  by  BIgelow  and  Lewlsobn)  to  the 
Innocent  public  for  working  capital ;  that 
even  tbe  subscribers  to  Mr.  Bigelow's  syndi- 
cate were  not  made  aware  of  the  profit  that 
be  and  Lewlsohn  were  making  out  of  the 
transaction  above  such  as  was  shared  In 
by  tbe  syndicate  members  themselves.  He 
finds  that  the  property  for  which  100,000 
sbares  (par  |2,500,000)  were  Issned  was  not 
vrorth  In  excess  of  $2,000,000,  and  that  the 
property  for  which  30,000  shares  (par  $750,- 
OOO)  were  Issued  was  not  worth  In  excess 
of  $50,000;  that  BIgelow  and  Lewlsohn 
-were  acting  in  a  fiduciary  capacity  as  pro- 
moters of  the  company,  so  that  they  owed  to 
It  the  duty  of  full  disclosure;  that  there 
no  disclosure;    that  they  acquired  all 


the  shares  In  excess  of  the'  actual  value  of 
the  property  as  a  secret  profit  derived  at  the 
expense  of  their  cestui  que  trust;  that  In 
the  entire  matter  they  acted  In  concert,  each 
doing  his  part  to  carry  out  a  general  scheme 
for  the  advantage  of  both;  that  the  control 
exercised  by  them  over  the  company  was  a 
Joint  control,  exercised  by  each  for  the  bene- 
fit of  both ;  that  a  proper  disclosure  of  the 
facts  by  either  would  have  frustrated  the 
schemes  of  both;  that  the  wrong  complain- 
ed of  was  the  act  of  both,  for  which  the^ 
must  both  be  held  responsible,  both  Jointly 
and  severally;  and  he  therefore  holds  Mr. 
BIgelow  liable  for  the  entire  loss  to  the  com- 
pany. Upon  this  state  of  facts,  what  ground 
can  properly  be  urged  for  an  Injunction  out 
of  this  court  to  restrain  the  due  prosecution 
of  the  pending  Massachusetts  actions? 

It  is  claimed  that  under  New  Jersey  law 
Mr.  BIgelow  Is  not  liable  to  the  company  for 
the  amount  ascertained  by  Justice  Sheldon, 
nor  In  any  amount.  But  certainly  he  would 
be  liable  as  a  promoter  acting  in  a  fiduciary 
capacity.  If  we  take  Justice  Sheldon's  find- 
ings as  true.  The  liability  of  promoters  Is 
fully  recognized  In  this  state.  Plaquemines 
Tropical  Fruit  Co.  v.  Buck,  52  N.  J.'  Eq.  219, 
230,  27  Atl.  1094;  Woodbury  Heights  Land 
Go.  V.  Loudenslager,  55  N.  J.  Eq.  78,  35  AtU 
436 ;  Loudenslager  v.  Woodbury  Heights  Co., 
58  N.  J.  Eq.  566,  48  Ati.  671  (the  decree  in 
this  case  was  aflSnued  as  to  liability,  angd 
reversed  only  with  respect  to  the  amount 
chargeable  against  Loudenslager);  Arnold 
V.  Searing  (N.  J.  Ch.)  67  Atl.  831.  The  case 
of  See  V.  Heppeuhelmer,  55  N.  J.  Eq.  240,  36 
Atl.  966,  56  N.  J.  Bq.  453,  41  Atl.  1116,  and 
69  N.  J.  Eq.  36,  61  Atl.  843,  was  a  receiver's 
action  against  stockholders  for  unpaid  sub- 
scriptions, but  the  doctrine  of  promoter's 
liability  entered  into  the  decision. 

But  It  is  further  argued  that,  conceding 
Messrs.  BIgelow  and  Lewisohn  are  liable  for 
the  undisclosed  profits,  yet  BIgelow  is  him- 
self liable,  according  to  New  Jersey  law,  fqr 
no  more  than  the  profit  that  be  personally 
realized  In  the  transaction.  This  argument 
is  rested  upon  the  decision  of  our  Court  of 
Errors  and  Appeals  In  the  case  of  Loudens- 
lager V.  Woodbury  Heights  Land  Co.,  58  N. 
J.  Eq.  656,  43  Atl.  671,  reversing  s.  c  55 
N.  J.  Eq.  78,  35  Atl.  436.  In  that  case  a 
Dr.  Roe  was  concerned  in  selling  land  to 
the  company  at  a  profit  to  himself.  Roe 
alone  held  tbe  options  and  obtained  for  the 
company  the  title  to  the  lands  purchased, 
and  received  from  it  the  purchase  price. 
Loudenslager  was  a  party  solely  because  of 
his  agreement  with  Roe  that  Roe  should  pay 
him  half  of  the  profit  as  a  compensation 
(see  the  essential  facts  recited  in  tbe  opin- 
ion of  Mr.  Justice  Garrison,  at  page  659  of  58 
N.  J.  Eq.,  and  page  672  of  43  Atl.).  The  suit 
was  against  Loudenslager  alone,  and  this 
court  held  him  liable  to  the  company v  for 
Roe's  profit  as  well  as  his  own.  The  Court 
of  Errors  and  Appeals  held  that  Loudens- 
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lager  was  not  to  be  held  beyond  the  profit 
that  he  himself  made,  Mr.  Justice  Garrison 
«aylQg  (at  page  561  of  68  N.  3.  Eq.,  and  page 
673  of  43  Atl.):  "I  am  strongly  impressed 
\rlth  the  idea  that  the  erroneous  decree  was 
reached  because  of  two  circumstances,  nei- 
ther of  which  should  have  had  any  Influence 
upon  the  decision  of  the  case.  These  are: 
First,  the  failure  of  the  complainant  to 
make  Roe  a  party  to  the  suit,  whereby  the 
entire  complexion  of  the  suit  was  confused, 
if  not  changed;  and  second,  the  circumstan- 
ces that  Loudenslager,  acting  in  an  alien 
capacity,  manually  received  the  purchase 
money,  whereas  in  fact  and  in  equity  he  re- 
ceived only  that  moiety  that  under  his  agree- 
ment with  Roe  was  his.  That  Loudenslager 
in  this  tradition  of  title  was  a  mere  conduit 
Is  not  only  found  as  a  fact  by  the  Vice  Chan- 
cellor, but  that  the  complainant  knew  that 
it  was  dealing  with  Roe  is  also  clearly  estab- 
lished by  the  proofs."  Whether  the  evi- 
dence in  that  case  would  have  Justified  the 
conclusion  that  Roe  and  Liondenslager  were 
Joint  promoters,  acting  in  concert  In  the  ac- 
quisition of  a  common  profit  which  by  agree- 
ment was  divided  between  them,  is  a  ques- 
tion with  which  I  am  not  concerned.  As  I 
understand  the  decision  of  the  Court  of  Er- 
rors and  Appeals,  it  rests  upon  the  view 
that  In  fact  Roe  and  Loudenslager  stood  in 
separate  and  distinct  relations  to  the  com- 
pany; and  that  the  profit  which  Roe  de- 
rived passed  through  Loudenslag^er's  hands, 
not  in  his  capacity  as  trustee  for  the  com- 
pany, but  "in  an  alien  capacity."  That  the 
court  took  this  view  of  the  facts  is,  I  think, 
further  manifest  from  the  reliance  it  placed 
upon  the  leading  case  of  Tyrrell  v.  Bank  of 
London,  10  H.  L.  Cas.  26,  11  E.  R.  934.  In 
that  case  one  Read,  as  well  as  Tyrrell,  was 
concerned  in  selling  property  to  the  bank 
at  a  profit  Tyrreil  was  solicitor  for  the 
iMink,  but  Read,  as  held  by  the  Master  of 
the  Rolls,  was  a  stranger,  and  from  this 
part  of  the  decree  there  was  no  appeal.  The 
House  of  Lords  held  Tyrrell  responsible  only 
for  the  profit  that  he  had  gained  from  the 
sale  of  the  property  to  the  bank.  The  pith 
of  the  decision  is,  I  think,  expressed  by  Lord 
Cranworth  on  page  50  of  .the  report,  as  fol- 
lows :  'throughout  the  whole  of  the  dealing 
and  the  negotiations  for  this  purchase,  Tyr- 
rell represented  to  bis  clients,  the  company, 
that  Read  was  the  sole  owner  of  this  property. 
To  that  representation  the  respondents  are 
entitled  to  hold  blm  bound;  and  that  be- 
ing so,  the  only  question  is  what  was  the 
sum  of  money  which  actually  came  from 
their  pockets  or  coffers  to  Read.  For  all  that 
passed  through  Tyrrell  In  its  progress  from 
the  respondents  to  Read,  but  which  never 
came  to  Read's  hands,  but  was  retained  by 
Tyrrell,  was  so  much  money  which  he  fraud- 
ulently abstracted  from  his  clients."  This 
case,  therefore,  was  not  a  case  of  Joint  truB- 
teea,  and  the  question  determined  was  mere- 


ly the  extent  of  the  responsibility  of  a  sole 
trustee. 

If  the  Court  of  Errors  and  Appeals  Id 
the  Loudenslager  Case  had  Intended  to  de- 
clare that  when  trustees  acting  in  combina- 
tion reap  a  common  profit  out  of  a  fraudu- 
lent transaction  with  their  cestui  que  trust; 
and  then  divide  the  profit  between  them- 
selves in  a  proportion  previously  or  8ul>8e-_ 
quently  agreed  upon  between  them,  each  one' 
is  responsible  to  the  Injured  party  only  for 
that  which  eventually  came  to  him  as  his 
personal  share,  I  think  some  attention  would 
bave  been  paid  in  the  reasoning  of  the  court 
to  the  numerous  decisions  which  hold  that, 
if  Joint  trustees  be  guilty  of  an  intentional 
breach  of  trust,  they  are  liable  Jointly  and 
severally,  and  each  one  liable  in  solido,  and 
that  it  is  not  necessary  to  bring  them  ail 
into  court  as  a  condition  precedent  to  relief. 

But  finally,  if  I  am  wrong  in  my  under- 
standing of  the  decision  of  our  court  of  last 
resort  in  the  Loudenslager  Case,  if  that  de- 
cision means  that  where  two  Joint  trustees 
are  Jointly  guilty  of  a  breach  of  trust  and  to- 
gether derive  therefrom  an  illicit  profit  of 
$2,000,000  and  then  divide  this  between  them- 
selves, either  one  of  them  can  In  this  Jurisdic- 
tion be  held  answerable  only  for  his  own 
share  of  tlie  profit.  It  still  does  not  seem  to 
me  to  be  unconsclqnable  for  the  party  de- 
frauded to  insist,  In  an  equitable  action 
brought  in  the  home  Jurisdiction  of  one  of 
the  guilty  parties,  that  be  is  responsible  for 
the  entire  loss.  If  the  claim  Is  unfounded 
in  equity,  It  is  for  the  court  in  which  the  ac- 
tion Is  brought  to  so  declda 

At  tliis  point  I  may  conveniently  deal  witb 
certain  questions  raised  by  complainant's 
counsel,  that  while,  in  my  view  of  the  case, 
not  necessary  to  be  passed  upon,  yet  have  a 
tendency  to  confuse  the  issue  unless  set  in  a 
proper  light 

(1)  It  is  contended  that  either  upon  the 
basie  of  Justice  Sheldon's  findings,  or  upon 
the  averments  of  the  bills  in  the  Massachu- 
setts suits,  the  company  was  not  damnified 
by  the  transactions  in  question.  The  bills 
there  aver  that  the  shares  of  the  new  com- 
pany issued  to  the  promoters  in  payment  for 
the  properties  "were  at  the  time  of  a  fair 
market  value  of  $25  each,  and  continued  for 
a  long  time  thereafter  to  be  of  such  or 
greater  value."  This  averment,  however,  is 
shown  by  the  context  to  have  been  intended 
to  demonstrate  the  profit  made  by  the  pro- 
moters out  of  the  transaction  with  the  com- 
pany, and,  taken  in  connection  with  the  other 
averments  of  the  Massachusetts  bills  respect- 
ing the  value  of  the  property  made  over  by 
the  promoters  to  the  company,  it  ought  not, 
I  think,  to  be  construed  as  meaning  that  the 
market  value  of  the  shares  was  fairly  repre- 
sentative of  the  value  of  the  properly.  At 
least  if  I  am  wrong  In  this,  it  Is  not  uncon- 
scionable for  the  company  to  insist  in  the 
Massachusetts  litigation  that  the  construction 
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I  suggest  Is  tbe  true  consn  uutlon,  or  chat 
otherwise  an  amendment  of  the  pleadings 
shoold  be  permitted.  Justice  Sheldon  finds 
that  the  market  value  of  the  shares  was 
fully  as  great  as  their  par  value,  at  the  time 
they  were  received  by  the  promoters  and  for 
a  considerable  time  thereafter;  but  he  dis- 
tinctly finds  that  this  market  value  was  due 
mainly  to  the  manipulation  of  the  promoters, 
and  BO  his  statement  cannot  be  taken  as 
meaning  that  the  property  that  passed  to  the 
company  was  worth  as  much  as  the  stock 
tbat  was  issued  for  it,  m  the  face  of  bis  ex- 
press finding  to  the  contrary  <m  this  point 
His  findings  must  be  taken  as  a  whole.  He 
was  dealing  with  the  market  value  of  the 
shares  solely  for  the  purpose  of  determining 
tbe  actual  profit  that  accrued  to  the  promo- 
ters out  of  tbe  undisclosed  allotment  of  shares 
to  them.  Finding  that  they  received  the 
sbares  under  snch  circumstances  that  they 
were  not  entitled  to  hold  them  as  against  tbe 
company,  he  naturally  held  that  the  sales 
made  by  them,  although  made  at  an  enhanc- 
ed value  by  reason  of  their  own  manipulation 
of  the  market,  accrued  to  the  benefit  of  the 
company  and  not  of  the  promoters.  More- 
over, common  experience  tells  us  that  the 
sale  value  of  corporate  shares  in  the  market 
has  only  an  Indirect  and  sometimes  a  re- 
mote relation  to  the  fair  market  value  of  tlie 
property  that  forms  the  assets  of  the  corpora- 
tion. It  is  easy  to  see,  for  Instance,  how 
when  men  of  standing  in  the  financial  world 
promote  a  company,  make  over  to  it  mining 
properties,  and  cause  the  shares  to  be  placed 
upon  the  market,  tbe  confidence  of  purchas- 
ers of  the  shares  In  the  standing  and  good 
faith  of  the  promoters  may  enter  largely  Into 
the  competition  for  the  shares,  and  thus  af- 
fect their  market  value.  Such  purchasers 
may  reasonably  believe  that  the  property 
was  sold  to  the  company  by  th^  promoters 
at  a  fair  and  open  price;  they  may  reason- 
ably rely  upon  the  liability  of  promoters  to 
refund  to  the  company  any  secret  profit  tak- 
en; If  the  promoters  are  solvent,  this  liabil- 
ity may  stand  in  the  minds  of  purchasers  of 
the  shares  as  an  asset  of  the  company  to 
make  good  any  deficiency  in  the  value  of  the 
property;  and,  If  the  secret  and  forbidden 
profit  of  the  promoters  were  taken  in  the 
form  of  shares,  the  liability  to  refund  would 
be  precisely  equivalent  to  the  inflation  of  the 
shares.  So,  likewise,  tbe  circumstance  tbat 
tbe  company  was  Incorporated  under  tbe 
laws  of  New  Jersey,  which  require  In  effect 
tbat  the  stock  shall  be  represented  by  mon- 
ey or  money's  worth,  may  be  deemed  to  have 
some  effect  upon  the  minds  of  purchasers  of 
tbe  shares.  I  do  not  mean  to  say  that  tbe 
liMlividnal  buyer  thinks  these  matters  out  In 
detail ;  bat  it  is  quite  easy  to  see  that  they 
may  have  a  general  Influence  upon  the  mar- 
ket for  shares. 

<2)  But  even  were  the  property  that  was 
made  over  to  the  company  in  fact  fairly 
worth  as  much  as  the  par  of  the  shares  Is- 


sued against  it,  this  would  not  be  conclusive 
against  the  existence  of  a  liability  on  the 
part  of  the  promoters,  for  reasons  that  wHl 
presently  appear. 

(3)  A  very  considerable  part  of  the  argu- 
ment for  complainant  Is  addressed  to  a  dis- 
cussion of  the  law  of  promoter's  liability  as 
applied  to  the  circumstances  of  this  case; 
not,  Indeed,  upon  the  basis  of  the  correct- 
ness of  Justice  Sheldon's  findings,  but  rather 
upon  the  supposition  that  Mr.  Bigelow's  ac- 
count of  the  transactions  Is  to  be  taken  as 
true.  I  do  not  feel  that  I  am  called  upon 
to  definitely  pass  upon  the  questions  thus 
raised,  nor  to  examine  them  any  further 
than  to  determine  whether  there  is  any  ques- 
tion at  Issue  that  Is  beyond  the  proper  cogni- 
zance of  the  Supreme  Judicial  Court  of  Mas- 
sachusetts. Even  were  I  to  reach  the  con- 
clusion tbat  the  company's  case  against  Mr. 
Bigelow  is  unconscionable,  yet  if  tbe  ques- 
tions raised  are  merely  questions  of  equity, 
free  from  any  element  of  law  peculiar  to 
New  Jersey,  of  which  Mr.  Bigelow  may  not 
have  the  benefit  In  the  Massachusetts  Juris- 
diction, I  could  not  properly  entertain  his 
bill.  Much  effort  is  expended  by  his  counsel 
in  the  endeavor  to  persuade  me  that  the 
case  turns  upon  the  New  Jersey  law  of  stock- 
holder's liability  for  unpaid  subscriptions, 
and  that  this  Is  a  question  exclusively  for 
the  cognizance  of  New  Jersey  courts. 

The  extraordinary  character  of  the  argu- 
ments leads  me  to  speak  about  the  law  of 
promoter's  liability  to  such  extent  as  may 
be  necessary  for  explaining  why  I  do  not 
think  the  questions  in  dispute  are  of  such  a 
character  that  the  court  of  last  resort  In  the 
state  where  tbe  controversy  Is  now  pending 
is  unfit  to  be  trusted  with  their  solution.  I 
give  my  Impressions  upon  tbe  topic  without 
Intending  to  be  precise,  but  with  sufficient 
accuracy,  I  trust,  to  show  the  ground  of  my 
decision  upon  the  only  point  tbat  I  decide. 
The  term  "promoter"  Is  a  term,  not  of  law, 
but  of  business.  A  promoter  is  one  who 
seeks  opportunities  for  making  advantageous 
purchases  and  profitable  investments  in  in- 
dustrial or  other  enterprises,  who  Interests 
me&  of  means  In  such  a  project  when  found, 
organizes  them  into  a  corporation  for  the  pur- 
pose of  "taking  over"  the  project,  and  at- 
tends upon  the  newly  formed  company  until 
It  is  fully  launched  in  business.  He  may 
be  stockholder,  director,  officer,  or  none  of 
these.  His  services  begin  before  the  com- 
pany is  formed,  and  ordinarily  are  not  con- 
cluded until  some  time  after  its  formation. 
For  what  he  does  and  for  what  he  spends 
In  seeking  out  and  bringing  together  proper- 
ty or  opportunity,  on  the  one  hand,  and  men 
with  capital,  on  the  other,  he  is  entitled  to 
reasonable  compensation  and  relnbursement 
by  the  new  company.  But  it  so  often  hap- 
pens that  promoters  desire  to  make  a  profit 
exceeding  mere  compensation  for  their  time 
and  legitimate  expenses  that  what  they  thus 
get  from  the  company  has  come  to  be  call- 
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ed  "promoter'B  profits."  No  rule  of  law  or  i 
of  equity  prohibits  such  profits,  provided 
they  be  allowed  as  the  result  of  a  fair  agree- 
ment amongst  all  parties  concerned.  But 
promoters  qnite  often  desire  to  take  their 
profit  immediately  upon  the  formation  of 
the  company,  while,  In  a  practical  sense,  it 
is  in  the  formative  period,  with  directors 
and  officers  who  are  the  mere  employes  and 
figureheads  of  the  promoter.  Equity  recog- 
nizes that  in  such  a  state  of  affairs  the  com- 
pany as  a  corporation  cannot  make  a  bind- 
ing bargain  with  the  promoter,  because  he 
in  his  control  of  the  directors  is  acting  as 
a  fiduciary  agent  for  the  company,  and  is 
himself  in  that  capacity  making  a  bargain 
with  himself  In  his  individual  capacity. 
Hence  the  rule  that  the  burden  of  sustain- 
ing such  a  bargain  is  upon  the  promoter,  and 
that  it  cannot  stand  unless  he  has  seen  to 
it  that  the  company  is  equipped  with  an  in- 
dependent board  of  directors  to  represent 
the  general  body  of  shareholders  as  against 
the  interest  of  the  promoter  himself,  and  that 
full  disclosure  is  made  to  such  board.  Or, 
if  there  be  not  an  independent  l3oard,  there 
must  be  unanimous  consent  of  all  the  share- 
holders, given  after  full  disclosure. 

Fraud  or  misrepresentation  is  not  requir- 
ed to,  be  shown,  in  order  to  disentitle  the 
promoter  to  the  secret  profit  Some  courts 
take  the  practical  view  that  the  body  of 
shareholders  who  are  entitled  to  be  consult- 
ed, and  to  whom  disclosure  should  be  made, 
comprises  not  only  those  who  are  nominal- 
ly shareholders  at  the  time,  but  all  others 
who  In  pursuance  of  the  original  scheme 
of  the  promoter  thereafter  become  sharehold- 
ers. Thus,  In  Arnold  t.  Searing  (N.  J.  Ch.) 
67  Atl.  881,  Vice  Chancellor  Learning  held 
that  the  subscrit)ers  to  a  syndicate  organiz- 
ed for  the  purpose  of  taking  stock  in  a  new 
company  to  be  formed  were  essentially  of 
the  body  of  stockholders  entitled  to  be  con- 
sulted, although  the  technical  relation  of 
stockholder  in  the  company  had  not  yet  aris- 
en. Other  courts  have  sometimes  taken  the 
more  technical  view  that  the  bargain  for 
promoter's  profit  is  well  made  if  assented 
to  by  those  who  are  strictly  shareholders  at 
the  time. 

Saving  the  question  of  overvaluation, 
Messrs.  Bigelow  and  Lewlsohn  would  doubt- 
less have  been  safe  if  they  had  received  the 
assent  of  all  the  members  of  the  syndicate 
to  the  profit,  and  if  they  had  sold  no  stock 
to  the  public  except  under  a  plan  of  sub- 
scription that  would  have  given  to  all  pur- 
chasers fair  notice  of  the  circumstances,  dis- 
closing the  profits  that  the  promoters  were 
making.  Or  they  might  have  waited  for  the 
profit  until  their  fiduciary  relation  to  the 
company  had  entirely  ceased.  Of  conrse,  if 
such  measures  as  these  are  to  be  adopted, 
it  may  render  dlflScnlt  the  feat  of  buying 
property  for  $1,000,000  and  selling  the  same 
property  shortly  afterwards  to  the  public  for 
$3,000,000;   but  that  is  a  difCerent  matter. 


Where  a  promoter's  profit  Is  taken  In  the 
form  of  shares  that  represent  no  investment 
in  money  or  in  property,  and  exceed  the  rea- 
sonable services  and  legitimate  eicpenses  of 
the  promoter,  the  shares  are  not  deemed  fully 
paid  within  the  meaning  of  a  statute  that  re- 
quires money  or  money's  worth  equivalent 
to  the  par  value  of  the  shares  to  be  contrib- 
uted by  subscribers.  And  in  such  event  the 
same  promoter  who  takes  such  shares  by 
way  of  secret  and  undisclosed  profit  while 
he  is  actlnl;  in  a  fiduciary  capacity  to  the 
company,  while  liable  to  refund  the  shares 
or  the  proceeds  of  sale  of  Cbem  to  the  com- 
pany on  this  account,  will  be  also  liable  un- 
der the  statute  as  for  unpaid  subscriptions. 
Of  course,  however.  It  is  not  a  double  liabili- 
ty. If  he  refunds  the  undisclosed  profit,  and 
thereby  In  effect  satisfies  his  stock  subscrip- 
tion, he  catmot  be  held  liable  afterwards  in 
an  action  upon  the  statute,  and  vice  versa. 
On  the  other  hand,  the  promoter  who  takes 
shares  as  an  undisclosed  profit  may  be  liable 
as  promoter,  but  under  no  liability  for  un- 
paid stock  subscription.  This  might  happen 
if  he  sold  property  to  the  company  for  no 
more  than  it  was  worth,  but  sold  It  at  a 
price  higher  than  his  fiduciary  duty  to  the 
company  permitted;  that  is  to  say,  at  a 
secret  profit  to  himself. 

In  man;^  cases  promoters,  in  anticipation 
of  the  form'H(on  of  the  company,  themselves 
buy  property  iS»order  to  make  it  over  to  the 
company  upon  fo'Niaatlon.  Whether  the  com- 
pany in  such  case^^ls  entitled  to  claim  the 
benefit  of  the  bargailv  made  by  the  promoter 
is  often  a  question  of  uicety,  and  may  depend 
upon  whether  the  prona^ter  buys  the  proper- 
ty with  his  own  money,  \>r  with  money  that 
is  in  effect  subscribed  fo^.^the  share  capital. 
It  may  be  thvis  In  effect  subscribed  before 
the  formation  of  the  company,  as  is  the  case 
with  many  ,  syndicates,  in  which  event  the 
promoter  may  be  a  trustee  with  respect  to 
the  property  for  the  company\  thereafter  to 
be  formed,  on  the  theory  that  the  property 
was  bought  for  the  company. 

Now,  one  of  the  fallacies,  as  I)  take  It,  of 
the  argument  for  the  complainant  ilea  In 
dealing  with  Messrs.  Bigelow  and  ^wlsohn 
as  if  they  themselves  bought  the  stock  of  the 
Baltimore  company  and  were  entitled  to  do 
with  It  as  they  pleased.  If  it  appears  that 
they  made  the  purchase  with  the  money  of 
the  syndicate  (and  so  Justice  Sheldon  finds), 
it  is,  I  think,  at  least  not  unconscionable  for 
the  company  to  claim  that  the  members  of 
the  syndicate  were  but  prospective  stockhold- 
ers in  the  company,  and  that  the  company 
when  formed  was  entitled  to  treat  as  a  profit 
any  value  received  by  the  promoters  over 
and  above  what  was  paid  for  the  Baltimore 
stock.  I  am  aware  that  the  Supreme  Ju- 
dicial Oonrt  of  Massachusetts,  upon  consid- 
eration of  Mr.  Bigelow's  demurrer,  said  (Old 
Dominion  Copper  Co.  ▼.  Bigelow,  188  Mass. 
321,  74  N.  B,  653,  108  Am.  St.  Rep.  479)  that 
Bigelow   and   Lewlsohn   were   the  absolute 
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owners  of  the  ontside  properties  ao  far  as 
the  case  was  amcerned,  because  the  rights  of 
the  STndlcate  were  not  in  question,  and  that 
the  company  was  not  entitled  to  the  benefit 
of  the  purchase.  That  may  have  been  be- 
cause the  bill  In  one  place  diarged  that  the 
ontside  properties  were  acquired  for  the 
common  benefit  of  Blgelow  and  tiewlsohn, 
without  mentioning  the  syndicate;  and  where 
mmtion  was  made  of  the  syndicate  it  was 
not  perhaps  clearly  shown  that  the  members 
thereof  were  prospective  members  of  the  com- 
pany. Justice  Sheldon,  however,  evidently 
accepted  the  view  expressed  by  the  court 
on  demnrrer,  for  he  did  not  give  to  the  com- 
pany the  benefit  of  the  purchase  of  the  Balti- 
more stock,  but,  on  the  contrary,  credited  it 
to  the  promoters  upon  the  basis  of  the  quan- 
tum valebat  Wliether  he  should  have  given 
them  credit  for  the  inflated  value  of  the  prop- 
orties  of  the  Baltimore  company,  which  was 
caused,  as  he  says,  by  "the  skillful  manipu- 
lation of  Blgelow  and  Lewisohn  and  the  in- 
genious manner  in  which  they  created  a  de- 
sire on  the  part  of  men  Interested  to  be  al- 
lowed to  Join  In  the  transaction,"  la  another 
question.  So  it  may  be  a  question  whether 
lie  should  'have  allowed  any  credit  for  the 
value  of  the  "ontside  properties,"  or  should 
rather  have. treated  them  as  a  part  of  the 
value  of  the  Baltimore  stock.  I  have  nothing 
to  do  with  the  merits  of  these  questions,  and 
am  not  expressing  a  definitive  opinion  about 
them;  I  am  only  endeavoring  to  determine 
whether  there  is  any  question  of  law  or  equi- 
ty Involved  that  la  peculiar  to  New  Jersey. 
In  the  argument  before  me  stress  was  laid 
upon  the  fact  (averred  in  the  bill)  that  the 
stock  of  the  new  company  has  been  sold  in 
the  market  at  $100,  and  even  as  high  as  $106, 
l>er  share,  more  than  four  times  its  par  value. 
These  were  recent  sales,  made  after. the  con- 
trol of  a  large  majority  of  the  stock  had 
been  acquired  by  the  Maine  company,  and 
perhaim  after  the  New  Jersey  Company  had 
Increased  Its  capital  and  taken  in  additional 
properties  as  above  mentioned.  But  suppos- 
ing the  stock  from  the  beginning  had  never 
sold  at  leas  than  par,  my  view  is  that  it  does 
not  at  all  follow  from  this  that  the  company 
bas  not  been  damnified  by  the  subtraction  of 
a  secret  promoter's  profit.  Because  an  in- 
dividual who  buys  shares  at  $25  per  share, 
and  afterwards  sells  them  out  at  that  price 
or  at  a  higher  price,  does  not  individually 
imstaln  a  loss,  it  does  not  follow  that  the 
company,  as  company,  has  sustained  no  loss 
In  the  premises.  The  error  in  the  reasoning, 
as  I  take  it,  arises  from  considering  corpo- 
rate shares  solely  in  respect  of  their  second- 
ary and  derived  function  as  counters  in  a 
iQ>eculative  game,  rather  than  in  their  orig- 
inal and  l^al  significance  as  a  right  to  per- 
manently participate  In  the  business  enter- 
prises of  the  company.  In  order  to  discover 
whether  the  company  has  been  damnified,  it 
fa  safer  to  take  the  case  of  the  individual 
atocUiolder  who  becomes  such  at  the  begin- 


ning and  remains  such  until  the  expiration 
of  the  charter,  and  who  participates  in  the 
distribution  of  assets  on  dissolution.  Such 
a  man  would  of  course  bear  his  share  in  the 
impairment  of  the  assets  of  the  company. 
The  man  who  buys  to  sell  again,  buys  a 
property  right,  Including  a  right  to'  partici- 
pate In  all  the  assets  of  the  company,  Inclnd- 
ing  its  claims  against  faithless  trustees; 
when  he  sells,  he  passes  that  same  right  on 
to  his  vendee. 

It  is,  I  think,  erroneous  to  deal  with  the 
question  of  nondisclosure  or  of  profits  aa  if 
it  affected  only  those  sto<^holderB  who  did 
not  know  the  facts.  The  duty  of  faithfully 
executing  the  trust  is  a  duty,  owing  to  the 
company ;  the  duty  of  disclosure  is  owtng  to 
the  company.  If  there  be  a  competent  and 
Independent  board  of  directors,  disclosure  to 
them  is  disclosure  to  the  company.  But 
when  the  promoter  stands  on  both  sides  of 
the  bargain,  by  virtue  of  bis  control  of  the' 
board  of  directors,  there  Is  in  equity  no  dis- 
closure to  the  company,  and  the  profit  can- 
not be  retained  unless  there  be  unanimous 
consent  of  the  shareholders.  It  is  like  any 
other  Irregular  transaction  affecting  the  in- 
terest of  the  company,  which  so  far  as  not 
prohibited  by  law  or  not  affecting  the  rights 
of  creditors  may  be  sanctioned  by  unanimous 
vote  of  all  the  stockholders.  Breslln  v.  Friea- 
BresUn  Co,,  70  N.  J.  Law,  274, 282, 68  Atl.  313. 
It  is,  as  I  take  it,  likewise  erroneous  to  treat 
the  nonasseutlog  stockholders  as  if  they  were 
damnified  in  their  Individual  capacity  mere- 
ly, rather  than  in  their  property  rights ;  and 
equally  erroneous  to  say  that,  because  no 
member  of  the  syndicate  and  no  original  or 
subsequent  stockholder  is  here  complaining 
about  any  Injury  to  their  rights,  the  transac- 
tion is  not 'open  to  question.  Their  succes- 
sors in  property  interest  are  here,  in  the 
,form  of  the  company ;  the  former  stockhold- 
ers may  have  recouped  their  individual  dam- 
num, or  even  turned  it  to  a  profit,  by  selling 
out  their  stock  in  the  market  that  Mr.  Blge- 
low created.  See  the  remarks  of  James,  L. 
J.,  In  the  Brlanger  Case,  L.  &.  6  Ch.  D.  121, 
122. 

So  much  for  my  impressions  of  the  law  of 
promoter's  liability  with  respect  to  the  ques- 
tions raised  In  the  present  case.  All  I  decide 
is  that  It  is  not  a  department  of  the  law  that 
Is  peculiar  to  New  Jersey. 

The  doctrine  of  promoter's  liability  is  not 
the  creature  of  statute;  It  is  "Judge-made" 
law,  in  the  sense  that  courts  of  equity  every- 
where, recognizing  the  obligations  arising 
from  the  fiduciary  relation,  have  applied  to 
It  the  same  principles  of  equity  that  obtain  in 
all  cases  of  trust  As  stated  by  Lord  Pen- 
zance in  Erlanger  ▼.  New  Sombrero  Phoo- 
phate  Co.  (1878)  8  App.  Oaa  1218,  1230,  6 
Eng.  Rui  Cas.  777,  788:  "The  principles  of 
equity  to  which  I  refer  have  been  Illustrated 
In  a  variety  of  relations,  none  of  them,  per- 
haps, precisely  similar  to  that  of  the  present 
parties,  but  all  resting  on  the  game  basla< 
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and  one  which  Is  strictly  applicable  to  the 
present  case.  The  relations  of  principal  and 
agent,  tmstee  and  cestal  que  trust,  parent 
and  child,  guardian  and  ward,  priest  and 
penitent,  all  furnish  Instances  in  which  the 
courts  of  eqillty  have  given  protection  and 
relief  against  the  pressure  of  unfair  advan- 
tage resulting  from  the  relation  and  mutual 
position  of  the  parties,  whether  In  matters  of 
contract  or  gift."  In  this  state  the  same  gen- 
eral doctrine  has  been  applied  in  every  vari- 
ety of  confidential  relation,  whether  the  ces- 
tui qne  trust  be  individual  or  corporation; 
as,  for  Insptance,  In  the  case  of  executors 
(Marshall  v.  Carson,  38  N.  J.  Eq.  250,  252, 
253,  48  Am.  Rep.  819);  director  of  a  com- 
pany (Stewart  v.  Lehigh  Valley  R.  R.  Co. 
88  N.  J.  Law,  505,  522,  523;  Marr  v.  Marr 
[recently  decided  by  our  Court  of  Errors  and 
Appeals  and  not  yet  officially  reported]  70 
Atl.  374);  attorney  and  solicitor  (see  cases 
dted  In  Lynde  v.  Ljmde,  64  N.  J.  Eq.  at  page 
749,  52  Atl.  694,  58  L.  R.  A.  471,  97  Am.  St. 
Rep.  692);  donor  and  donee,  where  a  con- 
fidential relation .  exists  (Slack  y.  Reea,  66 
N.  J.  Eq.  447,  449,  69  Atl.  466,  69  L.  R.  A. 
393). 

No  reported  decision  has  been  cited  to  me, 
and  I  have  been  unable  to  find  any,  holding 
that  the  liability  of  a  promoter  Is  to  be  de- 
termined by  the  law  of  the  state  where  the 
corporation  is  created,  rather  than  by  the 
law  of  the  state  where  the  transaction  occur- 
red or  where  the  action  is  tried. 

But  this  entire  discussion,  as  It  seems  to 
me.  Is  aside  from  the  question.  It  is  all  very 
well  to  say  that  the  transactions  between 
these  parties  ought  to  be  governed  by  the 
law  of  New  Jersey ;  a  more  pertinent  ques- 
tion would  be,  by  what  law  is  Mr.  Blgelow 
to  be  governed?  (3ovemment  acts  in  perso- 
nam, and  ordinarily  in  Invitum.  The  real 
question  in  the  case  Is  whether  the  company 
has  acted  unconscionably  in  pursuing  Mr. 
Bigelow  in  the  courts  of  Massachusetts ;  that 
question  is  to  be  determined  primarily  by 
the  conditions  existing  at  the  time  Its  ac- 
tions were  commenced.  It  could  subject  him 
to  process  In  the  commcmwealtb  of  Massa- 
chusetts; it  does  not  ai^pear  that  It  could 
have  reached  him  elsewhere.  If  New  Jersey 
law  is  Involved,  it  ought  to  have  been,  or 
ought  now  to  be,  set  up  in  the  Massachusetts 
actions.  It  is  said  that  the  Massachusetts 
court  is  under  no  obligation  to  apply  what  It 
may  conceive  to  be  the  public  policy  of  anoth- 
er state.  This  may  be  admitted  arguendo, 
and  yet  It  should  be  presumed  that  the  courts 
of  Massachusetts  would  not  In  comity  refuse 
to  recognize  the  law  or  policy  of  another 
state.  Certainly  it  comes  with  poor  grace  for 
a  citizen  of  Massachusetts  to  say  that  the  high- 
est court  In  his  state  will  refuse  to  recognize 
the  law  of  a  sister  state,  when  he  has  pre- 
ferred no  request  to  the  court  that  it  he  rec- 
ognized. It  Is  argued.  Indeed,  that  It  is  Im- 
possible to  Introduce  evidence  In  one  state 
of  what  Is  the  public  policy  of  anoOier  state; 


that  In  the  absence  of  reported  decision  it 
rests  in  the  mind  of  the  court.  Our  courts, 
however,  have  repeatedly  declared  that  the 
public  policy  of  the  state  is  not  the  creature 
of  the  courts,  but  of  the  Legislature  (Dlmick 
V.  Metropolitan  Life  Ins.  Co.,  69  N.  J.  Law, 
384,  389,  55  Atl.  291,  62  L.  R.  A.  774;  and 
many  other  cases) ;  that  the  courts  have 
nothing  to  do  with  forming  it,  and  can  only 
recognize  it  lilce  any  other  matter  of  public 
law.  The  truth  Is  that  the  public  policy  of 
New  Jersey  is  not  occult  or  mysterious,  nor 
are  Its  sources  far  to  seek.  Subject  to  the 
federal  Constitution  and  a  written  Constitu- 
tion of  our  own,  the  people  of  this  state  have 
adopted  in  the  main  the  common  law  and 
equity  system  of  England,  and  this  obtains 
here  subject  to  modification  by  the  Legisla- 
ture. Add  to  these  that  New  Jersey  exi)ect3 
all  persons  and  corporations  subject  to  her 
Jurisdiction  to  observe  the  law  or  abide  by 
the  consequences,  and  we  have  the  public 
policy  'of  New  Jersey  in  a  nutshell. 

Mr.  Bigelow,  in  his  answers  in  the  Massa- 
chusetts actions,  not  only  raised  no  question 
of  the  applicability  of  New  Jersey  law  or  pol- 
icy, but  on  the  contrary  averred  that  "the 
transactions,  matters,  and  contracts  com- 
plained of  in  the  plaintiffs  bill  took  place  and 
were  made  in  the  state  of  New  York,  by  the 
laws  whereof  said  transactions,  matters,  and 
contracts  are  valid  and  cannot  be  complained 
of."  Upon  this  issue,  among  others,  he  went 
to  hearing  and  submitted  his  evidence  to  the 
trial  justice^  who  found  that  the  directors' 
meeting  of  July  11,  1895  (which  Bigelow 
claimed  was  governed  by  the  law  of  New 
York)  was  held  In  New  York  City,  and  that 
the  proposals  were  made  and  accepted  there; 
that  the  company  was  a  New  Jersey  cor- 
poration, and  was  to  have  places  of  business 
also  In  Arizona,  New  York,  and  Massacbn- 
setts;  that  it  was  the  intention  of  the  par- 
ties that  the  agreements  should  be  carried 
out  and  consummated  by  the  delivery  of 
the  deeds  and  the  issue  of  certificates  of 
stock  in  Boston,  Mass.,  where  It  was  in- 
tended that  the  offices  of  the  company  should 
be,  and  where  they  were  established,  and 
where  in  fact  the  agreements  were  so  carried 
out;  that  it  was  intended  that  the  business 
of  the  company,  aside  from  actual  mining^ 
and  smelting  operations,  which  were  to  be 
conducted  In  Arizona,  should  be  carried  on 
in  Massachusetts,  and  that  this  was  done. 
And  he  ruled,  upon  these  findings,  that  the 
agreements  In  question  were  governed  by  the 
laws  of  Massachusetts. 

Some  of  complainant's  arg^uments  proceed 
upon  the  theory  that  the  Massachusetts  ac- 
tions are  based  ni>on  the  statutory  liability 
for  unpaid  stock  subscriptions,  in  which  case, 
of  course,  the  liability  would  be  governed  by 
the  New  Jersey  statute.  They  are  not  of  this 
character.  If  they  were,  the  New  Jersey 
law  conld  be  shown  by  proof  there.  Actions 
upon  the  stockholder's  liability  must  perforce 
be  brought  where  defendant  resides  or  can  be 
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served  with  process.  An  instance  In  our  own 
courts  is  Grosse  Isle  Hotel  Co.  v.  I' Anson, 
42  N.  J.  Law,  10;  Id.,  43  N.  J.  Law,  442.  The 
fact  that  the  promoters'  share  certificates 
were  stamped  "Issued  for  property  purchas- 
ed" is  not  controlling  In  an  action  against  a 
participant  in  an  intentional  inflation  of  cap- 
ital, where  there  was  no  independent  board  of 
trustees  and  no  bona  fide  appraisement  of  the 
property.  Donald  v.  American  Smelting,  etc., 
Co.,  62  N.  J.  Kq.  729,  48  Atl.  771,  1116;  Vol- 
ney  v.  Nixon,  68  N.  J.  Eq.  605,  609,  60  Atl. 
189;  Baston  Natl.  Bank  y.  American  Brick  & 
Tfle  Co.,  70  N.  J.  Bq.  722,  728,  64  Atl.  1095. 

It  Is  contended  that  the  general  rule  that 
a  party  seeking  relief  In  the  conrts  may 
choose  his  own  forum.  In  any  Jurisdiction 
where  the  defendant  may  be  found,  does  not 
extend  to  corporations;  that  these  creatures 
of  the  law  should  pursue  their  rights  accord- 
ing to  the  law  of  the  state  of  their  origin. 
This  Is  a  sufficiently  startling  proposition, 
and  l8,  I  believe,  entirely  novel;  certainly  no 
anthority  has  been  found  for  its  support.  It 
Is  conceded  that  there  is  no  statutory  prohi- 
bition, but  it  is  seriously  contended  that  the 
supposed  limitation  of  liability  laid  down 
in  the  Londenslnger  decision  enters  so  deeply 
Into  the  policy  of  this  state  that,  to  use  the 
words  of  counsel,  "New  Jersey  is  bound  to 
protect  those  organized  under  its  corpora- 
tion laws  according  to  the  laws  of  the  state." 
How  the  legitimate  interests  of  those  organiz- 
ed under  the  corporation  laws  of  New  Jersey 
are  to  be  protected  by  forbidding  to  our  cor- 
porations as  ample  a  remedy  against  fraudn- 
l«nt  promoters  and  trustees  as  the  corpora- 
tions of  another  state  would  have,  or  as  In- 
dlTldnal  citizens  of  this  state  if  In  like  man- 
ner aggrieved  would  have  I  confess  I  cannot 
understand.  The  principal  object  of  our  cor- 
poration laws  is  to  endow  organizations  of 
men  and  capital  Incorporated  thereunder  with 
the  capacity  to  do  business  In  any  part  of  the 
world  In  competition  with  natural  persons 
and  with  corporations  organized  under  other 
laws.  For  this  purpose  they  require  of 
course,  as  ample  remedies  against  their  trus- 
tees for  breach  of  trust  as  other  persons  and 
corporations  would  have  In  similar  circum- 
stances. The  act  under  which  the  present 
defendant  was  Incorporated  (Revision  1877, 
p.  175,  (  1)' conferred  upon  It,  In  terms,  the 
right  to  sue  and  complain  "In  any  court  of 
law  or  equity." 

The  proposed  limitation  of  this  right  would 
give  to  the  wrongdoer,  not  to  the  party  Injur- 
ed, the  choice  of  Jurisdictions;  and  the  op- 
tion would  be  exercised  always  to  the  disad- 
vantage of  the  company.  Delinquent  trustees 
who  happened,  like  Mr.  BIgelow,  to  reside 
In  a  Jurisdiction  whose  courts  (upon  the  hy- 
pothesis) extend  a  more  ample  relief  to  the 
omnpany  than  Is  extended  by  the  courts  of 
New  Jersey,  would  come  to  this  state  for  a 
limitation  of  their  responsibility;  while  those 
who,  like  the  Lewlsohn  executors,  happened 
to  reside  in  a  Jurisdiction  where  the  courts 


are  (supposedly)  more  lenient  to  the  delin- 
quent trustee  than  the  courts  of  New  Jersey, 
would  find  sanctuary  at  home.  If  the  pro- 
posed doctrine  is  to  be  applied  to  promoters, 
it  must,  I  presume,  be  applied  to  other  kinds 
of  trustees  who  may  defraud  the  company, 
and  thus  we  should  have  the  New  Jersey 
corporation  in  a  substantial  measure  left  de- 
fenseless against  Its  most  dangerous  enemies. 
And  this  novel  doctrine  Is  based  upon  what, 
after  all,  Is  but  a  fiction  of  the  law — ^that  a 
corporation  organized  under  the  laws  of  this 
state,  although  its  actual  business  is  carried 
on  in  other  states,  remains  at  all  times  a 
"resident"  of  New  Jersey.  The  doctrine,  it 
seems  to  me,  is  as  unfounded  in  reason  aS'  It 
Is  unsupported  by  authority. 

Nor' do  I  find  any  greater  merit  In  the 
argument  that  this  court  ought  to  Intervene 
because  the  decisions  ot  the  federal  courts  In 
the  Lewlsohn  Case  are  In  conflict  with  the 
decisions  in  Massachusetts  in  the  BIgelow 
suits..  This  conflict,  by  the  way,  turns  upon 
a  point  that  apparently  does  not  reach  the 
merits,  If  we  accept  Justice  Sheldon's  find- 
ings as  true.  The  conflicting  decisions  were 
upon  demurrer  In  both  cases.  The  pleader 
seems  to  have  made  a  slip  In  averring  that 
the  company,,  when  Incorporated  July  8, 1895, 
had  an  authorized  capital  of  only  jl.OOO, 
which  was  afterwards  Increased  to  $3,750,- 
000;  and  In  averring  that  the  purchase  by 
the  new  company  of  the  properties  in  ques- 
tion, the  taking  possession  thereof,  and  the 
delivery  of  deeds,  were  all  consummated 
prior  to  July  18th,  on  which  date  it  was  re- 
solved to  Issue  the  20,000  shares  to  the  pub- 
lic for  working  capital.  On  this  basis  of 
facts  the  federal  courts  held  that  there  was 
disclosure  to  all  stockholders  who  were  such 
at  the  consummation  of  the  purchase;  ap- 
parently referring  to  the  holders  of  the  orig- 
inal amount  of  $1,000  of  stock,  who  were 
either  the  promoters  themselves  or  their  dum- 
mies. The  Massachusetts  court  held  that  dis- 
closure should  have  been  made,  and  was  not 
made,  to  the  corporation  as  organized  with 
a  capital  of  13,750,000.  But  the  bill  herein 
avers  that  the  corporation  was  originally 
capitalized  at  $3,750,000,  and  Justice  Sheldon's 
findings  show  that  the  purchase  of  the  prop- 
erty was  not  consummated,  nor  the  stock 
Issued  to  the  promoters,  until  after  the  sale 
of  stock  to  the  public  for  working  capital; 
that  the  promoters'  stock  was  Issued  to  them 
on  September  18  and  19,  1895,  the  deeds  de- 
livered to  the  company  In  the  following  De- 
cember or  January,  while  the  Issuance  of  the 
20,000  shares  to  the  public  for  working  capi- 
tal was  done  "in  the  summer  or  fall  of  1895." 

But  even  If  the  decisions  In  Massachusetts 
and  In  the  federal  courts  were  Irreconcilably 
contradictory  upon  matters  that  are  disposi- 
tive of  the  case,  I  cannot  see  how  that  raises 
the  least  equity  for  the  complainant  in  this 
Jurisdiction.  It  Is  not  pretended  that  the 
courts  of  Massachusetts  are,  in-  such  a  con- 
troversy, subordinate  to  the  federal  courts; 
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and.  If  they  were  so,  Mr.  Bigelow's  plain 
remedy  would  be  to  apply  to  the  Massachu- 
settB  courts  or  to  the  federal  courts  for  relief 
In  the  premises.  It  Is  certainly  a  novel  sug- 
gestion that  the  Court  of  Chancery  of  New 
Jersey  should  stretch  forth  its  strong  arm 
and  reqnire  a  litigant  in  Massachusetts  to 
abandon  his  claim  there  because  in'  another 
action  the  Supreme  Court  of  the  United  States 
has  expressed  a  different  view  upon  the  mat- 
ters In  controversy.  Upon  this  point  I  ap- 
prove of  the  decision  in  Carson  v.  Dunham, 
149  Mass.  52,  20  N.  H.  812,  8  L.  B.  A.  202,  14 
Am.  St.  Rep.  397,  above  cited. 

But  further  It  Is  strenuously  argued  that 
Mr.  Blgelow,  if  held  liable  to  the  defendant 
company  in  solldo,  is  entitled  to  contributicm 
from  the  estate  of  Lewisobn ;  that  he  will  be 
barred  of  this  right  by  the  failure  of  the  de- 
fendant to  make  good  its  action  against 
Lewisohn  In  the  federal  courts;  and  that 
hence  the  Massachusetts  actions  should  be 
enjoined  and  the  company  required  to.  pro- 
ceed in  this  court,  with  the  Lewisohn  execu- 
tors Joined  as  parties.  This  argument  strikes 
me  as  little  less  than  absurd.  Upon  the  face 
of  it,  the  supposed  bar  is  to  arise  not  because 
defendant  company  Is  endeavoring  to  recover 
against  Blgelow  in  Massachusetts,  but  be- 
cause, notwithstanding  its  best  endeavoi^, 
it  seems  liable  to  fail  of  recovery  against 
the  Lewisolin  Estate.  How  the  company  can 
be  held  responsible  for  tliis  result  I  am  at  a 
loss  to  perceive.  Certainly  Mr.  Bigelow  has 
no  apparent  right  to  complain  because  of  the 
nonauccess  In  the  Lewisohn  suit,  for  his  bill 
does  not  allege  that  he  made  any  oCTer  to  aid 
the  company  therein,  and  It  Is  not  to  be  pre- 
sumed that  Ills  assistance  would  have  been 
declined. 

Mr.  Blgelow  does  not  Join  the  Lewisohn 
executors  as  parties  to  the  present  bill,  nor 
show  how  this  court  or  any  othec  court  of 
this  state  can  get  Jurisdiction  over  them, 
they  residing  in  New  York.  The  bill  alleges 
that  the  estate  of  Lewisobn  "owns  a  large 
amount  of  property  within  the  state  of  New 
Jersey,"  but  there  is  no  averment  of  its  value, 
nor  suggestion  that  it  is  by  any  means  ade> 
quate  to  secure  even  one-half  of  the  moneys 
claimed  by  the  company.  But  besides,  equity 
does  not  recognize  any  right  of  contribution 
between  Joint  tort-feasors,  the  reason  being 
that  such  contribution  must  be  sought,  if  at 
all,  by  action  brought  by  one  against  the  oth- 
er, and  the  actor  therein  is  barred  by  the 
maxim  In  pari  delicto.  Pom.  Ed.  jur.  1 1081, 
and  cases  cited  in  notes.  And  surely  one  of 
several  wrongdoers  will  not  be  given  a  better 
right  against  the  injured  party  than  he  has 
against  his  fellows;  else,  what  becomes  of 
the  doctrine  of  clean  hands?  Conceding  the 
general  rule  to  be  so,  counsel  insist  that  it 
does  not  apply  to  Joint  trustees  who  "have 
merely  mistaken  their  legal  rights  and  have 
not  been  guilty  of  Intentional  wrongdoing"; 
and  it  is  grav«ly  argued  that  the  fact  that 
{»mpany  promoters  have  derived  a  profit  Im- 


properly from  their  dealings  with"  the  cor- 
poration "is  not  inconsistent  with  the  supposi- 
tion that  they  have  acted  in  entire  good 
faith."  Whether  the  latter  remark  can  be 
true  In  any  case  of  wrongful  promoter's  prof- 
It,  I  need  not  stop  to  consider,  because  it 
certainly  cannot  be  true  in  Mr.  Blgelow'8 
case,  upon  the  basis  of  Justice  Sheldon's  find- 
ings. 

Accepting  those  findings  as  true,  or  at 
least  as  Judicially  estabtlshed— and  we  must 
accept  them,  else  the  question  of  contribution 
is  not  raised — the  case  stands  thus:  Messrs. 
Blgelow  and  Lewisobn  buy  certain  corporate 
stock  for  $1,000,000,  with  the  very  purpose 
of  causing  the  property  represnited  thereby 
"to  be  transferred  to  a  new  corporation 
which  they  should  procure  to  be  organized 
with  a  much  larger  capital,  for  a  much  in- 
creased price."  This  property— the  property 
of  the  Baltimore  company — ^"was  not  of  the 
intrinsic  value  of  more  than  $l,000,00a  Btit 
its  market  value  at  the  time  of  its  trai>8fer 
to  the  (new)  company  seems  to  have  been 
greater  than  this,  probably  due  in  large  part 
to  the  skillful  manipulation  of  Bigelow  and 
Lewisohn,  and  the  ingenious  manner  in  which 
they  created  a  desire  on  the  part  of  men  In- 
terested in  mines,  as  investors  or  speculators, 
to  be  allowed  to  Join  in  the  transaction  th^ 
were  carrying  out"  They  lead  their  as- 
sociates in  the  syndicate — ^the  men  who  unite 
with  them  in  raising  the  $1,000,000 — to  be- 
lieve that  the  new  company  is  to  have  a  capi- 
tal of  only  $2,500,000,  taking  the  property  of 
the  Baltimore  company  and  the  "outside 
properties"  for  $2,000,000,  and  raising  $500,- 
000  with  the  rest  of  its  stock.  In  order  to 
carry  out  their  real  scheme,  th^  make  the 
nominal  capital  of  the  new  comirany  $3,- 
750,000,  sell  $500,000  worth  at  par  to  the  in- 
nocent public,  turn  in  the  property  for  the 
balance  of  the  stock,  account  to  the  syndicate 
members  for  only  $2,000,000  of  this,  and  re- 
tain $1,250,000  «f  It  for  their  Individual  bene- 
fit, subject  to  the  payment  of  legitimate  ex- 
penses not  exceeding  $20,000.  Mr. '  Bigelow 
"did  not  act  towards  the  memt>ers  of  his  syn- 
dicate with  the  good  faith  which  they  bad  a 
right  to  expect  •  •  •  With  a  few  Indi- 
vidual exceptions,  he  did  not  disclose  the 
facts  to  them."  Thus  Blgelow  and  Lewisobn 
get  (in  stock  certificates  made  out  (n  manifest 
evasion  of  the  New  Jersey  corporation  law) 
an  undisclosed  profit  of  at  least  $1,230,000. 
And  then,  in  order  to  convert  their  Illicit 
gains  Into  money,  they  proceed  (or,  at  least, 
Bigelow  does)  to  unload  their  Ibraudulent 
stock  upon  the  credulous  public.  For  the 
finding  is  that  "the  stock  which  they  thus 
took  was  then  of  fully  its  par  value,  this 
being  due  mainly  to  the  skillful  conduct  and 
manipulation  of  Bigelow  and  Lewisohn,  and 
continued  to  be  so  for  some  tfane,  and  until 
Bigelow  had  sold  out  substantially  all  the 
stock  that  he  took  for  bis  own  use." 

Stripped  of  all  disgtdses,  the  transactloii 
to  be  dealt  wltb  U  this:    0{  the  entUre  an* 
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thoTlzcd  capital,  $1,000,000  represents  the 
cost  of  the  Baltimore  property ;  $1,000,000  Is 
"water,"  representlnp  the  manipulated  In- 
crease In  the  value  of  that  property  dne  to 
the  stirring  np,  by  Bigelow  and  Lewisohn,  of 
a  desire  on  the  part  of  Investors  and  specu- 
lators to  join  tbem  in  their  scheme;  and  91,- 
250,000  (less  $20,000  for  legitimate  expenses) 
represent  nothing  more  substantial  than 
••wind."  And  this  latter  large  block  of  stock 
the  promoters  proceed  to  sell  to  the  unsus- 
pecting public,  in  a  market*  manipulated  by 
them,  at  fatly  its  par  valae.  Besides  this, 
tbey  cause  the  company  to  sell  $500,000  to 
the  pnblle  for  working  capital.  When  men 
•who  are  implicitly  trusted,  by  all  persons 
concerned,  to  fairly  organize  a  new  corjKjra- 
tlon  and  launch  It  upon  Its  business  career, 
make  use  of  their  temporary  control  to  lift 
from  Its  treasury,  for  their  own  use,  upwards 
of  a  million  dollars,  in  par  value,  of  its 
shares,  without  mentioning  the  circumstance 
to  others  who  in  fact  and  In  law  are  their 
business  associates  and  cestnla  que  trust.  It 
requires  more  hardihood  than  I  possess  ta 
declare  there  is  no  intentional  moral  obliquity 
in  the  transaction.  The  moral  obligation  was 
I>erhaps  more  immediately  and  evidently  ow- 
ing to  the  syndicate  members  than  to  the 
purchasers  of  working-capital  shares;  but 
It  existed  equally  in  both  cases.  But  the  tak- 
ing of  the  secret  profit  In  the  form  of  shares 
was  of  course  but  the  means  to  an  end;  the 
ultimate  purpose  being  to  get  a  fortune  for 
nothing,  and  to  get  It  at  the  expense  of 
their  fellow  men,  by  selling  these  shares  to 
the  public  as  if  they  had  honest  value  be- 
hind them  (for  they  were  stamped  "Issued 
for  property  purchased,"  as  the  bill  avers), 
when,  according  to  Justice  Sheldon's  find- 
ings, they  represented  a  deliberate  and  inten- 
tional overvaluation  of  the  property.  I  do 
not  speak  of  the  sales  of  the  promoter's  stock 
to  the  public  as  the  basis  of  their  liability  to 
refund  the  undisclosed  profit  to  the  company, 
except  as  those  sales  go  to  measure  the 
amount  of  the  liability.  I  speak  now  of  the 
moral  quality  of  their  acts — ^the  question  of 
Intentional  wrongdoing — liability  having  been 
assumed  as  the  hypothesis.  Upon  this  ques- 
tion, tlie  fraud  upon  the  public  is  not  to  be 
Ignored. 

The  only  element  of  "mistake"  that  I  can 
discern  Is  that  the  promoters  assumed  that 
all  this  wrong  could  be  made  unassailable  In 
law,  If  only  they  should  cause  "dummy"  di- 
rectors to  go  through  the  form  of  placing  a 
fictitious  valuation  upon  the  property ;  where- 
as the  law  required  real  value.  Act  May  9, 
1889  (P.  L.  1889,  p.  414,  S  4) ;  Act  March  21, 
1893  (P.  L.  1893,  p.  444,  {2).  I  am  unable  to 
see  how  such  a  transaction  could  be  accom- 
panied with  an  honest  belief  on  the  part  of 
the  promoters  that  it  was  either  lawful  or 
right 

Besides,  irrespective  of  wrongful  Intent, 
this  plain  violation  of  the  letter  and  policy 
ot  oar  own  corporation  act,  done  for  the 
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very  purpose  of  acquiring  the  secret  profit 
that  is  the  basis  of  the  liability  to  the  com- 
pany, debars  either  of  the  participants  from 
resorting  to  the  courts  of  New  Jersey  for  as- 
sistance in  recovering  contribution  from  his 
fellow.  In  Volney  v.  Nixon,  68  N.  J.  Bq.  605, 
60  Atl.  189,  our  court  of  last  resort  held  that 
a  contract  between  two  persons  that  in  ex- 
change for  their  joint  property  one  of  them 
shall  procure  from  a  corporation  of  this  state 
an  issue  of  stock  to  an  amount  known  by  all 
parties  to  be  in  excess  of  the  value  of  the 
property,  and  shall  divide  the  stock  thus 
procured  with  the  other  person,  Is  illegal,  and 
the  courts  of  this  state  will  not  aid  in  Its 
enforcement,  even  though  the  objectionable 
feature  has  been  accompHshed  by  the  actual 
issue  of  the  stock.  The  principle  of  this  de- 
cision was  again  affirmed  by  the  same  court 
In  Easton  Natl.  Bank  v.  American  Brick,  etc., 
Co.,  70  N.  J.  Eq.  722,  728,  64  Atl.  1095.  If  our 
courts  will  not  lend  their  aid  to  the  en- 
forcement of  a  contract  made  for  such  a  pur- 
pose by  one  of  the  parties  against  the  other, 
they  certainly  will  not  lend  aid  to  one  of  two 
promoters  who  jointly  work  a  fraud  upon  the 
company,  as  well  as  a  fraud  upon  the  law, 
in  order  to  accomplish  a  scheme  for  Issuing 
stock  of  a  New  Jersey  company  having  .no 
value  behind  it  Still  less  will  they  aid 
the  wrongdoer  in  his  action  against  the  com- 
pany. 

But,  finally,  this  whole  question  of  contri- 
bution, if  there  be  any  sort  of  question  about 
it,  belongs  in  the  Massachusetts  court  and 
Mr.  Bigelow  should  apply  there  for  his  reme- 
dy. The  company  is  already  In  court,  and,  If 
equity  requires  that  its  actions  be  stayed,  the 
Massachusetts  court  will  of  course  stay  them. 

It  is  further  argued  that  either  the  deci- 
sion of  the  federal  courts  in  the  Lewisohn 
Case,  If  affirmed  by  the  Supreme  Court  of 
the  United  States  (and  1  assume  the  pre- 
sumption was  when  the  present  bill  was  filed 
that  there  would  be  such  affirmance,,  as  in 
truth  there  has  been  [210  U.  S.  206,  28  Sup. 
Ct  634,  62  L.  Ed.  1025]),  works  an  estoppel 
against  the  company  (defendant  herein)  in 
favor  of  Mr.  Bigelow ;  or  else  that  this  court 
should  restrain  the  defendant  from  further 
proceeding  in  the  Massachusetts  court  until 
a  final  decision  is  reached  in  the  Lewisohn 
Case  such  as  can  be  availed  of  by  him  as  es- 
toppel. The  argument  made  to  show  the  al- 
leged estoppel  Is  elaborate,  voluminous,  and 
Ingenious.  It  is  rested  upon  the  circumstance 
that  the  so-called  "outside  properties"  which 
were  transferred  to  the  new  company  in  ex- 
change for  30,000  shares  of  Its  stock  were 
held  in  legal  title  by  Lfewlsohn,  but  (as  ia 
argued)  in  trust  for  bims61f  and  Bigelow; 
that  Lewisohn  was  authorized  by  Bigelow 
and  the  syndicate  members  to  do  what  be  did 
with  the  property;  that  the  decision  In  the 
federal  courts  in  favor  of  Lewisohn,  the  trus- 
tee, inures  to  the  benefit  of  Bigelow  as  cestui 
que  trust,  and,  since  it  has  been  determined 
in  an  action  against  him  that  the  transfer  to 
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tbe  company  was  not  open  to  question  by 
the  company.  It  must  necessarily  follow  that 
no  part  of  the  transaction  as  to  which  Blge- 
low  was  Interested  is  open  to  like  question 
by  the  company.  If  I  were  called  upon  to 
pass  upon  tbe  merits  of  this  argument,  I 
fear  I  sbould  be  constrained  to  declare  It 
palpably  unsound.  Tbe  theory  is  that  the 
actions  brought  by  tbe  company  have  to  do 
only  with  tbe  title  to  trust  property;  that 
tbe  beneflclaries  and  parties  ultimately  enti- 
tled to  the  benefit  of  tbe  property  are  not 
necessary  parties ;  that  tbe  trustee  represents 
the  whole  Interest,  and  that  the  determina- 
tloa  Is  binding  upon  the  cestui  que  trust 
But  tbe  actions  are  in  personam,  to  recover 
back  property  wrongfully  acquired  by  the  com- 
pany's trustees  from  the  company.  Tbe  cir- 
cumstance that  so  far  as  any  consideration 
passed  to  the  company  in  the  exchange  it 
was  conveyed  to  It  by  Lewlsohn,  acting  as 
trustee  for  himself  and  Blgelow,  is  of  no  con- 
sequence, since  they  get  credit  for  its  value 
la  the  accounting.  And  how  Mr.  Bigelow  can 
escape  personal  responsibility  to  tbe  com- 
pany by  a  decision  favorable  to  Lewlsohn  in 
the  federal  actions,  when  a  decision  against 
Lewisobn  In  those  actions  would  have  im- 
posed no  personal  responsibility  upon  Mr. 
Bigelow,  I  confess  I  am  unable  to  perceive. 

But  it  is  not  for  me  to  determine  these 
questions.  Tbe  whole  controversy  belongs  In 
Massachusetts,  and  not  in  New  Jersey.  If 
tbe  decision  in  tbe  federal  courts  is  an  estop- 
pel, it  sbould  be  so  alleged  in  tbe  Massachu- 
setts actions.  If  it  Is  not  as  yet  a  complete 
estoppel,  and  equity  requires  that  the  com- 
pany sbould  stay  its  actions  against  Bigelow 
until  tbe  final  determination  of  the  Lewisobn 
suits,  Mr.  Bigelow's  proper  course  is  to 
apply  to  tbe  Massachusetts  court  for  a  stay. 
Mr.  Bigelow's  bill  here  cannot,  in  my  judg- 
ment, be  sustained  upon  a  mere  showing  (if 
It  were  shown)  that  the  cause  of  action  as- 
serted against  him  in  Massachusetts  is  un- 
conscionable, or  that  tbe  company  is  estop- 
ped or  for  any  other  reason  ought  to  be  de- 
barred from  its  action  there.  The  Supreme 
Judicial  C!ourt  of  Massachusetts  is  a  court  of 
conscience,  and  exists  for  tbe  very  purpose  of 
passing  upon  tbe  question  whether  claims  and 
defenses  are  consclonable  or  unconscionable. 
In  that  court  the  controversy  is  pending,  and 
to  It  Mr.  Bigelow  sbould  make  application  for 
tbe  relief  that  be  asserts  himself  entitled  to. 

Various  other  points  are  raised  in  sup- 
port of  tbe  bill.  Some  of  them  turn  upon 
mere  matters  of  practice  or  procedure.  Oth- 
ers clearly  are  to  be  determined  according 
to  rules  or  principles  of  equity  that  are 
prevalent  generally  where  courts  of  equitable 
jurisdiction  are  established,  subject  only  to 
such  variances  as  are  Inevitable  between  the 
courts  of  different  states.  With  respect  to 
each  and  every  one  of  them,  so  far  as  they 
may  be  well  founded,  complainant  may  read- 
ily obtain  relief  upon  application  to  the 
original  or  appellate  jurisdiction  of  the  Maa- 


sacbusetts  court  They  require  no  spedal 
mention. 

But  finally,  it  seems  to  me  that  the  laches 
and  acquiescence  of  Mr.  Bigelow  not  only 
estop  him  in  the  respects  already  indicated, 
but  that  he  is  for  tbe  aame  reason  foreck>sed 
from  practically  every  ground  on  which  he 
Invokes  the  jurisdiction  of  this  court  As 
already  mentioned,  tbe  actions  there  were 
begun  on  October  7,  1902.  His  final  amend- 
ed answers  were  filed  as  recently  as  Novon- 
ber  6,  1907.  There  is  nothing  to  show  that 
be  was  not  then  in  full  ix>sscssion  (or  with 
reasonable  diligence  might  have  been)  of  every 
fact  and  of  every  suggestion  of  argument 
upon  which  be  now  relies.  Upon  thla  point 
I  cannot  do  better  than  to  quote  from  tbe 
brief  of  counsel  for  the  defendant:  "if  the 
law  of  New  Jersey  is  tbe  law  by  which  tbe 
original  merits  of  tbe  case  should  be  decided, 
this  has  been  true  since  tbe  beginning  of 
the  suits  against  Bigelow  in  1902.  If  the 
pendency  of  the  suits  against  Lewisobn  has 
a  bearing  upon  the  suits  against  Bigelow, 
their  pendency  has  been  a  fact  since  1903. 
If  the  decisions  in  the  Lewlsohn  salts  have 
affected  Bigelow's  rights,  tbe  fact  has  been 
in  existence  since  February  24,  1905,  and 
December  4,  1906,  respectively.  If  the  con- 
flict In  tbe  decisions  on  demurrer  between 
the  circuit  court  and  tbe  Massachusetts  court 
is  important  It  has  been  so  since  June  19^ 
1905.  If  there  is  a  difference  between  the 
law  of  New  Jersey  and  the  law  of  Massachu- 
setts, it  has  been  apparent  at  least  since 
June  19,  1905.  If  a  multiplicity  of  suits  can 
be  avoided  by  this  proceeding  in  New  Jersey, 
tbls  has  been  true  since  1902.  If  the  agree- 
ment of  the  Maine  company  regarding  tbe 
disposition  of  any  dividends  coming  to  It 
is  of  Importance,  the  fact  has  existed  since 
January,  1904.  If  the  recovery  against  Bige- 
low in  Massachusetts  would  be  unconscion- 
able in  view  of  the  foregoing  things,  this 
has  been  apparent  since  tbe  respective  dates." 

It  is  argued  by  counsel  for  the  complainant 
that  mere  delay,  in  the  absence  of  detriment 
accruing  therefrom,  need  not  be  deemed  as 
a  bar  to  an  otherwise  equitable  claim.  I  do 
not  think,  however,  that  in  such  a  case  as 
Is  here  presented  any  substantial  detriment 
to  the  defendant  need  be  shown.  Mr.  Bige- 
low has  not  merely  delayed  for  a  long  and 
unreasonable  time  before  raising  the  points 
that  he  now  urges;  he  has  In  tbe  mean  time 
acquiesced  in  the  jurisdiction  of  the  Massa- 
chusetts court  and  has  sought  to  take  a  bene> 
fit  from  it  In  tbe  form  of  a  decree  there  that 
if  it  had  proved  to  be  in  bis  favor,  would 
have  been  conclusive  against  tbe  company. 
With  full  Knowledge  of  tbe  facts,  he  has  de- 
liberately consented  to  the  jurisdiction  of  tbe 
Massachusetts  court  has  submitted  his  case 
to  it  upon  the  merits,  and  tt  is  only  after  be 
is  defeated  upon  tbe  merits  that  be  comes 
to  this  court  for  relief.  In  Smith  y.  Oolloty, 
69  N.  J.  Law,  365,  375,  55  Atl.  805,  808,  it 
was  declared  by  our  Court  of  Errors  and  Ap- 


Digitized  by 


Google 


N.J^ 


BWALD  V.  ORTNY8KT. 


179 


peals  that  "tbe  rule  that  defects  In  the  form 
of  process  and  the  manner  of  Its  service  are 
waived  by  making  appearance  and  defense 
npon  the  merits  is  not  a  technical  rale  or  a 
rule  of  mere  practice  or  convenience;  It  Is 
a  rule  of  jurisprudence,  grounded  upon  the 
fundamental  Idea  that  courts  of  justice  ex- 
ist for  the  purpose  of  hearing  and  conclu- 
sively determining  disputes  between  litigants, 
from  which  it  results  that  he' who  voluntarily 
comes  (whether  as  plaintifT  or  defendant)  be- 
fore a  court  of  competent  jurisdiction  over 
the  subject-matter,  and  there  submits  to  a 
trial  and  determlaatlon  of  the  merits  of  hie 
controversy,  Is  bound  by  the  determination 
that  he  has  thus  Invoked." 

Nor  was  Mr.  Bigelow's  delay  in  coming 
here  due  to  accident  or  Inadvertence.  Not 
only  does  his  bill  make  no  such  pretence,  but 
his  counsel  in  their  printed  brief  present  his 
attitude  as  follows:  "The  complainant  con- 
ceives that  it  was  his  duty  to  defend  himself 
as  best  he  might  before  the  Massachusetts 
court,  and  thus  If  possible  avoid  any  neces- 
sity for  invoking  the  Jurisdiction  of  the  Court 
of  Chancery  In  New  Jersey.  This  he  did  at 
much  expense  of  both  time  and  money;  and 
it  was  not  until  the  findings  of  the  single  Jus- 
tice in  November,  1907,  that  the  cases  In 
Massachusetts  reached  a  stage  when  it  be- 
came apparent  that  this  complainant's  de- 
fenses in  Massachusetts  would  be  unavailing 
and  the  situation  presented  the  equities  up- 
on which  this  application  is  based  and  the 
necessity  for  invoking  the  aid  of  this  court" 
Since  he  could  not  be  brought  to  New  Jersey 
in  invltum,  his  attitude,  frankly  avowed,  is 
that  he  reserved  to  himself  two  chances  of 
gaining  the  better  of  his  adversary,  whereas 
his  adversary  was  to  have  but  one.  The 
company  must  succeed  in  two  litigations  be- 
fore It  could  enforce  restitution  if  Its  right 
thereto  was  proved;  while  he  was  to  be  ul- 
timately successful  If  he  could  succeed  In 
winning  either  one  of  two  litigations.  His 
position  is  plainly  that  of  one  who  specu- 
lates on  the  outcome  in  the  court  of  original 
jurisdiction  before  going  into  another  juris- 
diction to  have  the  original  action  restrained. 
Eyea  if  there  were  substance  in  the  points 
that  he  raises  here,  I  do  not  see  how  at  this 
late  date  he  could  under  the  circumstances 
equitably  ask  for  any  consideration  of  them 
at  the  Iiands  of  this  court. 

Having  considered  with  patience  the  vo- 
luminous arguments,  my  conclusions  ui)on  the 
whole  matter  are: 

First.  Tliat  the  controversy  between  the 
parties  is  properly  cognizable  In  the  Massa- 
chnsetts  court,  where  prior  actions  are  al- 
ready pending. 

Secondly.  That  the  substantial  controversy 
is  about  matters  of  fact,  and  not  of  law  or 
of  equity. 

Thirdly.  That,  so  far  as  controversy  exists 
about  questions  of  law  or  of  equi-ty,  they  are 


questions  that  are  within  the  cognizance  of 
the  Massachusetts  court 

Fourthly.  That  the  bill  herein  does  not 
show  that  the  defendant  is  acting  uncon- 
scionably In  prosecuting  the  Massachusetts 
actions,  and  therefore  complainant  Is  not 
entitled  to  have  them  enjoined. 

Fifthly.  That  the  complainant,  by  laches, 
acquiescence,  and  waiver,  has  lost  any  right 
be  might  otherwise  have  had  to  invoke  the 
jurisdiction  of  this  court  In  the  premises. 

These  matters  appearing  plainly  upon  the 
face  of  the  bill,  the  motion  for  its  dismissal 
will  be  granted,  with  costs. 


EWALD  V.  ORTNYSKY  et  al. 

(Court  of  Chancery  of  New  Jersey.     Oct  27, 
1908.) 

1.  Fraudulent  Conveyances   (§   211*)— At- 
tack BY  Assignee  of  Claims. 

The  assignment  of  choses  in  action  being 
authorized  by  statute,  tiie  assignee  under  his 
judgment  on  the  claims  may,  in  a  suit  to  reach 
property  to  satisfy  the  judgment,  assert  all 
rights  which  his  assignors  could  have  asserted 
under  judgments  procured  by  them  on  their  sev- 
eral claims. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §  648;  Dec.  Dig.  I 
211.*] 

2.  Feaudulent  Conveyances   (§   263*)— -At- 
tack—Avebbinq  Dates  of  Claims. 

The  assignee  of  several  claims  seeking  un- 
der his  judgment  thereon  to  reach  property  to 
satisfy  it,  asserting  that  the  judgment  debtor 
corporation,  through' the  acts  of  persons  wrong- 
fully in  charge  of  its  aSairs,  has  been  stripped 
of  its  real  estate  without  consideration  moving 
to  it,  and  without  afiSrmance  by  it  in  an  effort 
by  its  members  and  officers  to  avoid  judgment 
of  tbe  claims,  should  show  when  each  claim  en- 
tering into  the  judgment  originated,  that  its 
status  as  to  the  acts  complained  of  may  appear; 
and  it  is  not  enough  to  aver  that  the  claims 
arose  between  two  dates,  the  bill  showing  that 
relief  may  be  claimed  against  acts  occurring  l>e- 
fore  the  later  date. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |§  771-781 ;  Dec.  Dig. 
i  263.*] 

8.  Fbaudxtlent  Conveyances  (|  263*)— At- 
tack—Avebbing  Value  op  Propebty. 
An  averment  of  the  value  of  the  property. 
In  the  bill  of  a  judgment  creditor  to  readi 
property  on  the  ground  that  the  judgment  debt- 
or corporation  has  been  stripped  thereof  with- 
out consideration,  through  an  effort  of  its  mem- 
bers and  officers  to  avoid  payment  of  the  ihdelit- 
edness,  is  not  immaterial ;  snch  fact  almost  nec- 
essarily bearing  on  the  question  of  fraud. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conve.vances,  Cent  Dig.  §§  771-781;  Dec.  Dig. 
i  263.*] 

4.  Fraudulent  Cohvktances  (S  259*)— At- 
tack—Laches. 

A  bin  seeking  relief  because  of  the  strip- 
ping, without  consideration,  of  the  judgment 
debtor  of  its  property,  does  not  disclose  laches, 
it  asserting  that  the  matters  were  unknown  to 
complainant's  assignors  of  the  claims  on  which 
his  judgment  is  based,  and  that  the  assignment 
was  less  than  a  year  before  the  suit. 

[Ed.  Note.— For  other  cnses.  see  Fraudulent 
Conveyances,  Dec  Dig.  $  259.*] 
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Suit  by  George  EwaM  against  Sotor  Ste- 
pben  Ortnysky  and  otbers.  Heard  on  bill 
and  demurrer  thereto  of  defendant  tbe  Little 
Russian  Greek  Catholic  St  Peter  and  Paul 
Cbnrch  of  Jersey  City.  Demurrer  sustained 
in  part 

Harry  B.  Broekhurst,  for  demurrant  Her- 
bert Clark  Gibson,  for  defendants. 

liEAMING,  V.  0.  1.  Our  statute  authorizes 
the  assignment  of  cboses  In  action,  and  com- 
plainant, under  his  Judgment,  may  assert  all 
rights  which  his  assignors  could  have  assert- 
ed under  judgments  procured  by  them  on 
their  several  claims.  But,  as  a  several  credi- 
tor in  a  suit  of  this  nature  would  be  compel- 
led to  show  when  his  claim  originated  In 
order  that  Its  status  touching  the  acts  com- 
plained of  could  be  accurately  ascertained. 
It  seems  manifest  that  the  assignee  of  sev- 
eral claims  should,  for  a  like  reason,  show 
when  each  claim  which  forms  a  part  of  his 
Judgment  originated.  The  averment  that  tbe 
claims  of  complainant's  several  assignors 
arose  between  April  30,  1900,  and  December 
18,  1905,  without  a  disclosure  as  to  when  and 
for  what  amount  each  claim  arose,  falls  to 
afford  defendant  an  opportunity  to  take  issue 
on  material  facts.  Defendant  should  be  priv- 
ileged to  admit  tbe  validity  of  some  of  the 
claims  of  complainant's  assignors  and  to  con- 
test the  validity  of  others,  and  the  averments 
of  the  bill  should  be  sufficiently  definite  and 
specific  to  afford  that  privilege.  The  fact 
that  It  appears  by  the  bill  that  relief  may 
be  claimed  against  some  aats  which  occurred 
prior  to  December  18, 1905,  evidences  the  nec- 
essity ot  specific  averments  of  the  nature 
suggested.  The  demurrer  must  be  sustained 
so  far  as  it  relates  to  this  objection  to  the 
bill. 

2.  Tbe  objection  to  the  third  paragraph  of 
the  bill — asserted  by  the  second  ground  of 
demurrer — cannot  be  sustained.  The  rule  is, 
as  stated  In  Klrkpatrlck  v.  Comlg,  40  N.  J. 
Eq.  241,  that,  to  determine  whether  a  given 
averment  of  a  bill  Is  immaterial,  it  Is  neces- 
sary to  consider  whether  the  alleged  objec- 
tionable part  has  a  tendency  to  show,  or 
would  be  admissible  In  evidence  to  show,  the 
truth  of  any  allegation  In  the  bill  that  is 
material  with  reference  to  the  relief  sought 
The  averment  here  complained  of  is  in  Its 
essence  an  averment  of  the  value  of  the  prop- 
erty In  controversy,  which  value  is  by  the 
bill  asserted  to  be  $30,000  and  upwards  sub- 
ject to  a  mortgage  of  $12,000.  This  fact  may 
be  said  to  almost  necessarily  have  important 
bearing  upon  the  ascertainment  of  the  fraud 
averred  by  the  bill  as  a  primary  basis  of  the 
relief  sought 

8.  The  rule  is  well  settled  that  a  defend- 
ant is  entitled  to  a  concise  statement  of  the 
facts  on  which  a  complainant  bases  his  relief, 
and  any  fraud  relied  upon  should  be  specific- 
ally disclosed  by  the  bill ;  but  I  think  that  the 


averments  of  paragraphs  S  to  IS,  Inclusive^ 
of  the  bill,  when  consldei«d  together,  disclose 
the  existence  of  conditions  which  entitle  com- 
plainant to  relief.  The  averments,  summai^ 
Ized,  may  be  said  to  be  that  defendant  cor- 
poration, through  tbe  acts  of  persons  wrong- 
fully in  charge  of  its  affairs,  has  been  strip- 
ped of  its  real  estate  without  oonsideratlon 
moving  to  it  (see  paragraph  15),  and  witb- 
out  lawful  affirmative  action  upcm  Its  part,  as 
the  result  of  an  effort  upon  the  part  of  ita 
members  and  officers  to  avoid  tbe  payment 
of  the  indebtedness  due  to  complainant's  as- 
signors. While  the  averments  of  tbe  bill 
could  probably  be  made  more  specific,  I  think 
them  sufficient  in  the  respect  named. 

4.  I  do  not  think  that  the  bill .  discloses 
laches  which  will  operate  as  a  bar.  Para- 
graph 15  of  the  bill  asserts  that  the  several 
matters  averred  were  unknown  to  complain- 
ant's assignors,  and  paragraph  4  asserts  that 
the  assignment  to  complainant  was  made  in 
190a 

I  will  advise  that  the  demurrer  be  sustain- 
ed, and  that  complainant  be  allowed  20  daya 
In  which  to  file- an  amended  bllL 


(29  R.  I.  333) 

ADAMS  v.  LORRAINE  MFG.  CO. 

(Supreme  Court  of  Rhode  Island.    Dec.  4| 

1908.) 

1.  Pleadino  (8  74*)  —  Vabiancb  Betweew 
Wmt  and  Declabatfon— Statutes. 

Under  Court  and  Practice  Act  1905,  I  246, 
authorizing  a  plaintiff  to  bring  either  trespass  or 
trespass  on  ttie  case,  and  join  therein  counts  in 
trespass  or  trespass  on  the  case,  and  requiring 
defendant  to  plead  to  the  several  counts  accoi-d- 
ing  to  the  practice  at  common  law,  etc,  a  writ 
in  trespass  on  the  case  may  be  followed  by  a 
declaration  in  trespass. 

[Ekl.    Note.— For   other   cases,    see   Pleading, 
Cent  Dig.  S  148;  Dec  Dig.  §  74.*] 

2.  Trespass  (5  45*)— Cabktiho  Awat  Peb- 
SONAX  PBOPEBTT— EVIDESOB  —  Aduissibil- 
ITT. 

Where,  In  trespass  for  carrylnz  away  sand 
of  plaintiff,  the  evidence  showed  that  plaintilf 
had  placed  the  sand  on  land  of  others  with  their 
consent  and  that  he  had  pointed  out  to  on  en- 
gineer the  location  of  the  lots  on  which  the  sand 
had  been  piled,  a  plat  of  the  lots,  made  b^  the 
engineer,  mdicating  their  locations  as  pointed 
out  by  plaintiff,  was  properly  received  in  evi- 
dence. 

[Ed.    Note.— For   other   cases,   see   Trespass, 
Cent.  Dig.  |  116;  Dec.  Dig.  {  45.*J 

3.  Alteration  of  Irstruments  (J  24*)  — 
Plats— Ap>fi88iBii,iTT—Mtmi.ATiow. 

A  plat,  otherwise  admissible  in  evidence, 
i»  properly  received  in  evidence,  notwithstand- 
ing a  mutilation  thereof,  consisting  in  cutting 
off  some  figures  on  tbe  edge  thereof,  which  form- 
ed no  part  of  it  and  which  bad  been  placed 
thet«  after  tbe  plat  was  made. 

[Ed.  Note. — For  other  cases,  see  Alteration  ol 
Instruments,  Dec.  Dig.  {  24.*] 

4.  Trespass  (8  57*)— Cabbtihq  Awat  Peb- 

BONALTT— LlABILrrT. 

Where  defendant  with  knowledge  of  ths 
rights  of  plaintiff,  carri^  away  sand  of  plain- 
tiff, and  there  was  a  conflict  in  the  evidence  as 
to  tbe  amount  and  quality  taken,  the  jury  were 
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Jnitified  hi  takiiiK  ti>e  view  that  the  larger  qnan- 
tit;  and  the  better  quality  was  taken. 

[Ed.    Note.— For   other   cases,    see    Trespass. 
Cent  Dig.  {  136;    Dec  Dig.  {  67.*] 
6.  Damages   (8  91*)  —  Punitivb   Daicaqbs  — 

Wrer  Aothobizkd. 

To  justify  panitire  damages,  it  must  ap- 
pear that  the  act  of  the  party  complained  of 
was  done  with  such  reclilessness  as  amounted 
to  criminality. 

rEd.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  {  194;   Dec.  Dig.  •  91.*] 

a  Tkkspass   (J   56*)  — PDWrnvM  Damaqm  — 

WilEN    AUTHOBIZED. 

Where  a  purchaser  of  land,  on  which  a 
third  person  had  piled  sand  with  the  consent  of 
the  vendor,  removed  the  sand,  but  it  did  not  ap- 
pear that  he  had  any  notice  at  the  time  of  the 
purchase  of  the  lots  that  the  vendor  had  given 
the  third  person  permission  to  store  sand  tnere- 
<m,  punitive  damages  for  his  taking  of  the  sand 
could  not  be  awarded. 

[Bid.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  I  144 ;   Dec.  Dig.  {  5G.*] 

Bbcceptlona  from  Superior  Court,  Provl- 
dence  and  Bristol  Counties;  Qeorge  T. 
Brown,  Judge. 

Action  by  Napoleon  E.  Adams  against  the 
Lorraine  Manufacturing  Oompany.  There 
was  a  verdict  for  plaintiff,  and  defendant 
brings  exceptions.  Remitted  for  new  trial, 
unless  plaintiff  file  a  remittitur  of  part  of  bis 
recovery. 

Hugh  J.  Carroll,  for  plaintiff.  Edwards  & 
Angell  (Frank  H.  Swan,  of  counsel),  for  de- 
fendant. 

JOHNSON,  J.  This  is  an  action  on  the 
case,  brought  In  the  superior  court  in  Provi- 
dence county;  the  writ  being  dated  Novem- 
ber 20,  1905.  The  declaration  contains  a 
single  counts  in  trespass  for  taking  and  car- 
rying away  sand  and  gravel  of  the  plain- 
tiff, and  alleges  that  at  Pawtucket,  during 
the  autumn  and  winter  of  the  year  1903  and 
the  years  1904  and  1905,  the  plaintiff  had 
large  quantities  of  sand  and  gravel  stored 
on  premises  near  the  works  of  the  defendant, 
for  use  in  the  plaintiff's  business,  and  that 
the  defendant,  by  Its  servants  and  agents, 
took  and  carried  away  said  sand  and  gravel, 
and  used  the  same  for  the  benefit  of  said 
defendant,  and  by  reason  of  so  doing  the 
plaintiff  lost  said  sand  and  gravel,  and  also 
lost  several  large  contracts  which  he  was 
unable  to  perform  by  reason  of  the  loss  of 
said  sand  and  gravel,  and  lost  several  op- 
portunities to  bid  upon  other  large  contracts 
fai  his  business,  etc.  The  defendant  demur- 
red to  said  declaration  on  the  ground  of 
variance  between  the  writ  and  declaration. 
Said  demurrer  was  overruled,  and  the  de- 
fendant duly  excepted.  The  case  was  tried 
on  its  merits  In  the  superior  court,  March 
24,  25,  and  26,  1908,  and  a  verdict  was  ren- 
dered for  the  plaintiff  for  $2,653.40.  The  de- 
fendant moved  for  a  new  trial  on  the 
grounds:  (1)  That  the  verdict  Is  against  the 
law.    (2)  That  the  verdict  Is  against  the  evi- 


dence and  the  weight  thereof.  (3)  That  the 
damages  assessed  therein  are  excessive.  The 
motion  for  a  new  trial  was  denied,  and  the 
defendant  excepted.  The  case  Is  now  before 
us  on  the  defendant's  bill  of  exceptions. 

The  exceptions  argued  by  the  defendant 
are  the  following,  which  we  have  numbered 
In  the  order  of  our  consideration  thereof: 

1.  To  the  decision  of  the  superior  court 
overruling  the  defendant's  demurrer  to  the 
declaration  on  the  ground  of  variance  be- 
tween the  writ  and  declaration. 

By  section  246,  Court  and  Practice  Act  1905, 
when  a  plaintiff  "has  reason  to  doubt  wheth- 
er the  action  should  be  trespass  or  trespass 
on  the  case,  he  may  bring  either  action  and 
join  therein  counts  in  trespass  and  trespass  on 
the  case,  or  either  of  them,  and  the  defend- 
ant In  all  such  cases  shall  j>lead  to  the  sever- 
al counts  according  to  the  practice  at  com- 
mon law,  and  Judgment  may  be  entered  upon 
the  counts  under  which  the  plaintiff  may  be 
entitled  to  recover."  The  defendant's  con- 
tention that  under  the  statute  a  writ  in  tres- . 
pass  on  the  case  can  be  followed  only  by  a 
declaration  In  trespass  on  the  case,  and  not 
by  a  declaration  in  trespass,  amounts  merely 
to  a  denial  of  the  plain  language  of  the  stat- 
ute, the  clear  intention  of  which  Is  to  do 
away  with  the  distinction  between  actions  of 
trespass  and  trespass  on  the  case,  so  far  as 
the  adequacy  of  the  writ  to  support  counts 
in  either  trespass  or  trespass  on  the  case  1r 
concerned.  The  statute  construes  Itself.  It 
permits  the  bringing  of  either  action  and 
the  joining  of  "counts  in  trespass  and  tres- 
pass on  the  case,  or  either  of  them" — ^provides 
that  the  defendant  shall  plead  to  the  several 
counts  according  to  the  practice  at  common 
law,  and  that  judgment  may  be  entered  up- 
on the  counts  under  which  the  plaintiff  may 
be  entitled  to  recover.  The  decision  of  the 
superior  court  overruling  the  demurrer  was  . 
correct 

2.  To  the  admission  of  the  engineer's  plat 
In  evidence. 

'  The  witness  Havens,  a  civil  engineer,  went 
upon  the  lots  of  land  in  question,  and  the 
plaintiff  pointed  out  to  him  the  location 
where,  as  he  claimed,  gravel  and  sand  had 
been  piled.  Havens  made  a  plat  of  the  lots, 
and  Indicated  thereon  the  locations  pointed 
out  by  the  plaintiff,  with  the  dimensions  of 
the  same.  He  testified  that  there  was  prac- 
tically no  sand  or  gravel  there  at  the  time 
the  plat  was  made,  and  the  plat  indicated,  as 
to  said  locations,  only  their  length  and  width. 
The  plat  tended  to  prove  nothing  as  to  the 
amount  -of  sand  and  gravel.  The  plaintiff 
could  have  marked  out  the  locations  and 
measured  them,  and  then  have  testified  to 
the  same  at  the  trial.  We  see  no  objection  to 
his  having  the  locations  marked  on  the  plat 
of  the  lots  by  the  engineer,  under  his  direc- 
tion. The  defendant  complained  of  the  muti- 
lation of  the  plat ;  but  the  mutilation,  accord- 
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Ing  to  the  evMence,  consisted  simply  In  cut- 
ting off  some  figures  on  the  edge  of  the  plat, 
which  formed  no  part  of  the  plat,  but  had 
been  placed  there  after  the  plat  was  made. 
The  plat  was  properly  admitted. 

8.  To  the  following  portion  of  the  charge 
to  the  Jury :  "If  there  is  a  dispute  as  to  the 
amount  of  sand  and  of  gravel  that  was  taken 
away,  and  you  find  that  this  company  knew — 
had  full  knowledge — of  the  rights  of  the 
plaintiff,  if  they  were  acting  in  violation  of 
bis  rights,  taking  this  property  in  defiance 
of  his  rights,  and  using  it  in  their  own  use, 
and  there  is  a  dispute  here  in  the  matter 
of  testimony  as  to  the  amount  that  was  tak- 
en and  the  quality  that  was  taken,  in  that 
case  the  law  would  Justify  you  in  taking  the 
view  that  the  larger  quantity  and  the  better 
quality  was  taken,,  by  reason  of  the  fact 
that  the  defendant  company  was  guilty  of 
wrongful  conduct,  because  the  law  does  not' 
look  upon  the  act  of  a  spoliator  with  any 
favor,  but  the  presumption  is  against  a  spo- 
liator, if  that  be  the  case." 

The  Instruction  stated  the  law  correctly. 
It  was  given  hypothetlcally,  and  the  jury 
could  apply  it  to  the  facts  as  It  found  them. 

4.  To  the  decision  of  the  superior  court 
denying  Its  motion  for  a  new  trial. 

From  the  testimony  for  the  plaintiff  it  ap- 
peared that  he  had  placed  several  piles  of 
sand  and  gravel  on  certain  lots  of  land  be- 
longing to  the  Providence  County  Savings 
Bank  and  also  on  certain  lots  belonging  to 
one  Pierson,  by  permission  of  the  owners  of 
said  lots ; '  that,  after  said  sand  and  gravel 
had  been  placed  on  the  lots,  certain  of  the 
lots  were  conveyed  by  said  bank  to  the  de- 
fendant The  plaintiff  testified  that  he  was 
forbidden,  by  the  agents  of  the  defendant, 
to  remove  said  sand  and  gravel ;  said  agents 
claiming  that  the  piles  of  sand  and  gravel 
belonged  to  the  defendant,  as  it  had  bought 
the  land  with  all  that  was  on  It  He  testi- 
fied that  all  the  sand  and  gravel  was  removed 
from  the  lots  where  he  had  stored  it  He 
also  testified  to  the  removal  of  some  sand 
from  the  Pierson  lots  by  teams  of  the  defend- 
ant On  the  plat  Introduced  in  evidence  the 
locations  of  the  piles  were  indicated  by  let- 
ters. The  plaintiff's  testimony  was  given 
as  to  the  piles  of  sand  and  gravel  so  Indi- 
cated. From  his  testimony  it  appears  that 
pile  A,  situated  on  defendant's  land,  contain- 
ed 52  yards  4  feet  of  roofing  gravel,  worth 
$1.50  per  yard.  This  would  amount  to  $78.- 
22.  Pile  B,  also  on  defendant's  land,  con- 
tained, according  to  bis  testimony,  122  yards 
of  screened  gravel,  worth,  as  shown  by  his 
testimony  In  cross-examination,  $1.25  per 
yard.  This  would  amount  to  $152.50.  Pile 
C,  also  on  defendant's  land,  contained  6  yards 
10  feet  of  sand,  worth,  as  shown  by  plaln- 
tlfTs  cross-examintion,  75  cents  per  yard. 
This  would  amount  to  $4.77.  As  t6  the  con- 
tents of  pileD  no  testimony  was  given.  Piles 
B  and  F  were  on  land  belonging  to  Pierson. 
It  was  not  claimed  that  the  defendant  exer- 


cised any  dominion  over  these  piles  on  the 
Pierson  land  or  prevented  the  plaintiff  from 
taking  the  same.  The  plaintiff  testified  to 
seeing  some  gravel  taken  by  teams  of  the  de- 
fendant from  the  piles  on  the  Pierson  land, 
amounting,  according  to  his  testimony,  to 
about  1%  yards.  This,  at  $1.25  per  yard, 
amounts  to  $1.66.  The  value,  therefore,  of 
the  amount  of  sand  and  gravel  piled  on  de- 
fendant's land,  by  the  plaintiff's  own  testi- 
mony, amounts  to  $235.49.  Therefore,  if  the  ' 
defendant  carried  It  all  away,  said  sum 
would  constitute  all  the  plalntlfTs  damage 
as  to  those  piles.  Adding  the  value  of  1% 
yards,  taken  from  the  piles  on  the  Pierson 
land,  valued  at  $1.66,  the  total  actual  value 
of  the  sand  and  gravel  for  which  the  plain- 
tiff could  recover  would  be  $237.15.  Inter- 
est on  that  amount  which  the  Jury  could 
well  have  allowed,  would  amount  to  approxi- 
mately $40.20.  This  would  bring  said 
amount  up  to  $277.35. 

As  the  plaintiff  In  his  direct  testimony  stat- 
ed the  value  of  the  sand  and  gravel  taken 
and  converted  to  its  use  by  the  defendant 
to  be  $559,  It  Is  evident  that  the  balance 
necessary  to  make  up  the  verdict  of  $2,653.40 
must  have  consisted  of  punitive  damages,  ex- 
cept so  far  as  said  sum  was  made  up  by  the 
allowance  of  interest  on  the  value  of  the 
sand  and  gravel.  It  appears,  therefore,  that 
the  punitive  damages  awarded  must  have 
amounted  to  practically  $2,000.  We  do  not 
think  that  the  evidence  in  the  case  Is  such 
as  to  Justify  the  assessment  of  punitive  dam- 
ages. In  Hagan  v.  Providence  &  Worcester 
B.  B.  C!o.,  8  B.  I.  88,  62  Am.  Dec.  377,  the 
court  said:  "In  cases  where  punitive  or 
exemplary  damages  have  been  assessed.  It 
has  been  done  upon  evidence  of  such  will- 
fulness, recklessness,  or  wickedness,  on  the 
part  of  the  party  at  fault,  as  amounted  to 
criminality,  which,  for  the  good  of  society 
and  warning  to  the  Individual,  ought  to  be 
punished."  We  do  not  find  evidence  of  any 
such  willfulness,  recklessness,  or  wickedness 
In  this  case.  It  is  not  shown,  or  attempted 
to  be  shown,  that  the  defendant  had  any  no- 
tice, at  the  time  It  bought  the  lots,  that  the 
bank  had  given  the  plaintiff  permission  to 
store  sand  and  gravel  thereon.  If  the  defend- 
ant believed  that  It  owned  the  gravel.  It 
was  not  willful,  reckless,  or  wicked  to  the 
point  of  criminality  for  It  to  forbid  its  re- 
moval. In  Herreshoff  v.  Tripp,  City  Treas., 
15  B.  I.  92,  23  Atl.  104,  this  court  said :  "The 
fact  that  the  city  prevented  the  plaintiffs 
from  taking  possession  by  Its  police  does  not 
show  malice  or  bad  faith,  any  more  than 
If  it  had  done  so  by  any  other  agent  or  serv- 
ant It  was  precisely  what  the  city  would 
do,  if  it  believed  Itself  the  rightful  owner." 

The  defendant's  exception  to  the  decision 
of  the  superior  court,  denying  its  motion  for 
a  new  trial  on  the  ground  that  the  dam- 
ages awarded  by  the  verdict  are  excessive. 
Is  sustained.  The  defendant's  other  excep- 
tions are  overruled,  and  the  case  Is  remitted 


Digitized  by 


Google 


p*> 


WILSON  r.  NEW  YORK  CENT.  *  H.  R.  R.  (XX 


183 


to  the  superior  court  for  a  new  trial,  unless 
the  plaintiff  shall,  on  or  before  December  21, 
190S.  enter  his  remittitur  of  so  much  of  said 
Terdict  as  is  In  excess  of  $277.35;  and,  in 
case  of  such  remittitur,  Judgment  shall  be 
entered  for  said  sum  of  $277.35. 


PODRA.T  V.  NARRAGANSETT  PIBE  R. 
CO. 

(Supreme  Court  of  Rhode  Island.    Dec.  4, 1908.) 

Exceptions  from  Superior  Court,  Washington 
County;    Charles  C.  Mumford,  Judge. 

Action  by  William  Podrat  against  the  Narra- 
gansett  Pier  Railroad  Compaay.  There  was  a 
directed  verdict  for  defendant,  and  plaintiff  ex- 
cepts. Exceptions  sustained,  and  case  remitted 
for  a  new  trial. 

Frederick  C.  OIney,  for  plaintiff.  Cyrus  M. 
Van  Slyck,  Frederick  A.  Jones,  and  Benjamin 
W.  Case,  for  defendant 

PER  CURIAM.  The  evidence  In  the  case  Is 
so  conflicting  that  it  should  have  been  submit- 
ted to  the  jury  for  determination. 

The  plaintiff's  exceptions  are  sustained,  and 
the  case  is  remitted  to  the  superior  court  for  a 
new  trial. 


BATON  V.  THRIFT. 

(Supreme  Court  of  Rhode  Island.    Dec.  4, 
1908.) 

Action  by  Alice  F.  Eaton  against  Frederick 
W.  Thrift  On  defendant's  motion  for  new  tri- 
al nnder  Court  and  Practice  Act  1905,  t  472, 
and  for  leave  to  file  in  the  superior  court  a  mo- 
tion for  a  new  trial  for  newly  discovered  evi- 
dence nnder  section  473.  Motion  granted  on 
latter  ground. 

See,  also,  69  Aa  764. 

James  C  Collins,  Jr.,  for  plaintifC  Frank  ti. 
Hanley,  for  defendant 

PER  CURIAM.  So  much  of  the  petition  as  is 
founded  upon  Court  and  Practice  Act  1905,  f 
473,  is  granted,  on  condition  that  a  motion  for  a 
new  tnal  on  the  ground  of  newly  discovered 
evidoioa  be  filed  by  the  defendant  within  30 
daya. 


FREEMAN   v. 


INDUSTRIAL  OKUST   CO. 
Nov.  80, 


(Supreme  Court  of  Rhode  Island. 
190a) 

^ixceptlons  from  Superior  Court,  Providence 
and  Bristol  Counties;  Willard  B.  Tanner, 
Judge. 

Action  by  Eliza  A.  Freeman  against  the  lur 
dustrial  Trust  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  exceptions.  Over- 
ruled. 

Edward  W.  Blodgett,  for  plaintiff.  Cyrus  M. 
Van  81y<^  and  Frederick  A.  Jones,  for  defend- 
ant 

PER  CURIAM.  The  decision  of  the  superior 
court  is  sustained  by  the  evidence.  The  defend- 
ant's exceptions  are  overruled,  and  the  case  Is 
remitted  to  the  superior  court  for  judgment  on 
the  decision. 


McELROY  V.  McOARVILLB. 
(Supreme  Court  of  Rhode  Island.     Dea  2, 

i9oa) 

Action  by  Ellen  McEIroy  against  Michael  Mo 
Carville.  On  respondent's  motion  for  leave  to 
amend  answer.    I^enied. 

Harry  O.  Curtis,  Walter  J.  Ladd,  and  Ed- 
ward O.  Carr,  for  complainant.  Charles  E. 
Gorman,  Dennis  H.  Sheahan,  and  James  M. 
Gillrain,  for  respondent. 

PER  CURIAM.  After  full  consideration  of 
the  respondent's  motion  to  amend  his  answer, 
the  same  is  hereby  denied. 


(222  Pa.  341) 
WILSON  T.  NEW  YORK  CENT.  &   H.  R. 
R.  CO. 
(Supreme  Court  of  Pennsylvania.     Nov.  2; 

Master  and   Sxbvant   (I   217*)— Iwjubt  to 
EvoLOTf:— Assumption  o»  Risk. 

\tbere  a  brakeman  bad  worthed  for  several 
weeks  on  an  engine  intended  for  line  service  in 
the  yard  not  equipped  with  a  footboard  and 
grab-iron,  he  assumes  the  risk  in  the  absence 
of  these  appliances,  and  cannot  recover  for  in- 
juries received. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f|  678,  588;  Dec.  Dig.  f 
217.*] 

Appeal  from  Court  of  Common  Pleas, 
Cambria  County.' 

Action  by  Robert  J.  Wilson  against  the 
New  York  Central  &  Hudson  River  Rail- 
road Company.  From  an  order  refusing  to 
take  off  a  nonsuit,  plaintiff  appeals.  Af- 
firmed. 

The  following  is  the  charge  of  O'Connor, 
P.  J.,  in  the  court  below: 

"The  plaintiff  In  this  case  seeks  to  re- 
cover from  the  defendant,  the  New  York 
Central  &  Hudson  River  Railroad  Company, 
for  an  injury  sustained  by  him,  resulting  in 
the  loss  of  bis  right  leg,  some  time  during 
the  month  of  November,  1905.  The  evidence 
develops  the  fact  that  he  was  in  the  employ 
of  the  defendant  company  In  its  railroad 
yards  at  Patton,  in  this  county,  and  that  while 
endeavoring  to  uncouple  a  car  from  the 
engine  of  the  defendant  company,  under  the 
direction  of  the  engineer  In  charge  of  that 
engine,  bis  hand  and  foot  slipped,  causing 
Iilm  to  fall  on  the  tracks  and  the  engine  pass- 
ed over  a  portion  of  his  body.  The  ground 
upon  which  he  seeks  to  recover  from  his 
employer  is  that  the  employer  failed  to  pro- 
vide suitable  Instrumentalities  for  the  work 
the  plaintiff  was  required  to  perform  In  that 
the  engine  from  which  plaintiff  was  direct- 
ed to  uncouple  or  sever  the  cars  was  built 
and  Intended  for  services  upon  the  main  line 
of  railroad  and  not  for  special  use  In  yards 
for  shifting  or  switching  purposes,  and  the  de- 
fect complained  of  was  the  failure  on  part  of 
employer  to  have  a  footboard  and  grab-Iron 
upon  the  engine,  which  If  there,  as  alleged  by 
plaintiff,  would  have  enabled  him  to  avoid  the 
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injury  which  befell,hln)  and  from  which  he  suf- 
fered. It  is  admitted  that  the  engine  was  prop- 
erly constructed  for  the  service  for  which  it 
was  intended,  but  that  switching  engines,  or 
yard  engines,  are  differently  constructed,  in 
that  they  have  no  pilot,  or  what  is  commonly 
known  as  a.  'cowcatcher,'  and.  Instead  there- 
of, have  a  foott)oard  and  grab-iron,  wUch  are 
calculated  and  Intended  to  make  them  more 
nearly  safe  for  the  employes  when  engaged 
in  the  coupling  and  uncoupling  of  cars  from 
the  engine.  The  testimony  further  shows 
that  the  plaintiff  in  the  case  was  engaged  in 
tills  sort  of  work  for  almat  six  weeks  on  this 
particular  engine,  or  on  or  about  it,  and  that 
he  was  fnmlUar  with  the  fact  that  it  did  not 
have  a  footboard  nor  a  grab-iron,  that  It  was 
an  engine  constructed  for  service  on  the 
railroad  proper,  and  was  not  of  the  kind 
especially  constructed  or  in  common  use  in 
railway  yards.  At  the  close  of  plaintiff's 
testimony,  counsel  for  defendant  company 
moved  the  court  to  direct  a  compulsory  non- 
suit and  assigned  six  reasons  in  support 
thereof,  among  which  it  la  alleged  that* the 
plaintiff  Is  not  entitled  to  recover  because 
the  danger  was  obvious  and  that  he  did 
not  complain  to  his  superiors  or  those  serv- 
ants of  the  railroad  company  in  charge  of  the 
work  of  the  danger  to  which  he  was  sub- 
jected, and  that  because  he  made  no  com- 
plaint, having  knowledge  of  the  defect  upon 
which  he  now  rests  bis  action,  he  is  not  en- 
titled to  recover  under  the  law.  ; 

"The  rule  Is  that  the  employer  is  bound 
to  furnish  safe  instrumentalities  for  the 
work  which  he  desires  accomplished,  and  that 
the  employe  takes  the  risk  of  his  employ- 
ment To  this  rule  there  are  a  number  of 
exceptions.  Where  the  employer  knows  of  a 
latent  defect  In  any  instrumentality  em- 
ployed for  certain  work,  it  is  his  duty  to 
inform  the  employe,  and,  if  the  employe  is 
of  tender  years,  or  if  the  work  is  of  such 
nature  as  would  render  him  ignorant  of  the 
particular  danger,  it  is  the  duty  of  the  em- 
ployer to  inform  him;  but  where  the  defect 
is  patent — that  is,  where  proper  instruments 
are  not  employed  or  the  instrument  is  de- 
fective, and  the  defect  be  patent,  obvious, 
so  that  the  employe  can  observe  it  and  is 
familiar  with  its  dangerous  character — ^unless 
he  complains  to  the  employer  and  obtains  a 
promise  that  the  defects  will  be  removed,  he 
is  not  excused  from  liability  for  injury  If 
he  attempts  to  recover  from  his  employer. 
Therefore  be  is  not  excused  from  liability 
to  perform  his  duty,  and  his  duty  is  to  quit 
the  employment  if  he  does  not  care  to  take 
further  risks,  and,  if  he  sees  fit  to  continue 
In  the  employment  without  complaint,  or 
without  some  promise  to  repair,  he  takes  the 
risk  of  that  employment,  and  does  not  come 
within  any  exception  to  the  general  rule.  In 
this  case  counsel  for  plaintiff  admits,  and 
rightly  admits,  that  the  plaintiff  knew  there 
was  no  footboard  uj^on  this  engine  and  no 


grab-Iron,  and  also  knew  that  it  was  not  in- 
tended for  ward  purposes,  and  knew  that 
there  was  more  or  less  danger  connected  with 
the  act  of  uncoupling  or  separating  any  cars 
from  the  engine  when  It  was  In  motion. 
This  much  the  plaintiff  himself  has  admit- 
ted. 

"Since  the  adjournment  we  have  examined 
all  the  authorities  cited,  and  we  discover 
that  those  authorities  which  seemingly  sup- 
port the  contention  that  this  is  an  excep- 
tion to  the  rule  which  provides  that  the 
employe  takes  the  risk  of  bis  employment 
were  cases,  with  one  exception,  where  the 
employe  had  complained  and  had  obtained 
a  promise  from  his  employer  or  superior 
tiaviug  charge  of  the  matter  tliat  the  defect 
would  be  remedied  or  removed,  and  in  the 
other  case  the  person  was  of  tender  years — 14 
years  of  age — and  was  not  of  ordinary  ca- 
pacity for  one  of  those  years,  and  in  that 
case  it  was  held  that  it  was  the  duty  of  the 
employer  to  supply  practically  what  the  em- 
ploye lacks;  in  other  words,  considertag  hia 
ability  to  understand,  or  rather  his  lack  of 
ability  to  understand,  the  danger,  the  em- 
ployer was  held  to  the  highest  liability  for 
having  such  a  one  in  his  service.  So,  after  a 
full  examination  of  these  authorities,  we 
have  come  to  the  conclusion  that  the  plain- 
tiff in  this  case  most  be  held  to  tiave  taken 
the  risk  of  that  employment  when  he  knew 
of  the  danger  and  continued  in  the  employ- 
ment of  the  defendant  company  without  com- 
plaint We  believe,  if  we  should  take  any 
other  action  than  that  of  sustaining  this 
motion  at  this  time,  we  would  be  guilty  of 
reversible  error.  We  sympathize  with  tlie 
plaintiff  as  much  as  his  counsel  or  the  mem- 
i>ers  of  the  jury,  and  a  duty  of  this  kind  Is 
always  more  or  less  painful  to  the  court. 
Nevertheless  It  is  a  duty  that  we  must  per- 
form when  we  are  convinced  that  it  is  the 
proper  course  to  pursue  We  have  said 
this  much  to  you  for  the  reason  that  In  sus- 
taining the  motion  you  will  t>e  relieved  from 
further  duties  in  this  cause,  and  we  felt  it 
was  due  to  you  to  give  you  the  reason  for 
not  submitting  the  case  to  you. 

"We  sustain  the  motion  of  counsel  for  de- 
fejDdant  company  for  a  compulsory  nonsuit 
direct  the  same  to  be  entered,  and  £;rant  to 
counsel  for  plaintiff  leave  to  move  to  strike 
off  the  same  within  30  days." 

Argued  before  MITCHELL,  a  J.,  and 
FELL,  BROWN,  MBSTRBZAT,  POTTER. 
ELKIN,  and  STEWART,  JJ. 

Thomas  H.  Greevy,  John  J.  Reardon,  W. 
A.  McCrUlre,  and  E.  G.  Brotherlin,  for  ap> 
pellant  Thomas  H.  Murray,  M.  D.  Kittell, 
Jas.  P.  O'Laughlin,  and  Hazard  Alex.  Mur- 
ray, for  appellee. 

PER  CURIAM.  The  judgment  Is  affirmed 
on  the  charge  of  the  learned  Judge  sustaining 
motion  for  nonsuit. 


Digitized  by 


Google 


?»> 


IN  BE  MILLER'S  ESTATE. 


186 


(XUPa.  S3« 

In  n  MILLER'S  ESTATE. 

(Snsieaie  Oonrt  of  PeniuQriTanis.    Nor.  2, 
1908.) 

EXECDTOBS  AND  Adkiiiibtbatobs  ({  206*)— 
CUUHS  AOAINST  ESTATB— SXBTICXS  TO  DS< 
CEDENT. 

A  claim  of  a  niece  will  not  be  allowed  for 
clerical  and  housekeepinK  services  for  a  numlwr 
of  yean  rendered  her  deceased  nncle,  where  the 
evidence  as  to  a  contract  for  snch  services  is 
based  on  indefinite  declarations  of  the  decedent, 
and  the  evidence  as  to  the  services  rendered 
shows  Uiem  to  be  trifling. 

[Ed.  Notew— ^r  other  cases,  see  Ehcecntors 
and  AdmlnistratoiB,  CSent  Dig.  I  738;  Dec. 
Dig.  (  20a.»] 

Appeal  from  Otphana'  Oonrt,  Armstrong 
County. 

In  the  matter  of  the  estate  of  Robert  Mill- 
er, deceased.  From  a  decree  sustaining  ex- 
cq>tioi»  to  the  auditor's  report,  Martha  A 
Shirley  appeals.    Affirmed. 

The  following  is  the  opinion  of  Patton,  P. 
J.,  of  the  court  below: 

"The  exceptions  all  go  to  the  allowance 
by  the  auditor  of  $1,728  to  Mrs.  Martha 
Shirley  for  services  rendered  to  the  dece- 
dent As  the  auditor  admitted  a  large 
amount  of  irrelevant  testimony,  and  beard 
Incompetent  witnesses,  we  labor  under  great 
dlflBculty '  to  separate  the  wheat  from  the 
chaff,  but  believe  that  Justice  can  be  reach- 
ed, and  this  tedious  litigation  ended,  by  un- 
dertaklng  to  do  so,  rather  than  refer  the  mat- 
ter back  again  to  the  auditor.  There  can  be 
no  doubt  that  Martha  Shirley,  the  claimant, 
was  incompetent  to  testify  against  the  es- 
tate of  the  deceased,  and  tliat  her  husband, 
John  T.  Shirley,  on  account  of  the  Identity 
of  Interest  of  husband  and  wife,  when  one 
of  them  was  Incompetent  to  testify  because 
of  Interest,  was  also  Incompetent  There- 
fore theli;  testimony  should  have  been  refus- 
ed by  the  auditor,  and  not  considered  by  him. 
The  undisputed  facts  are  that  Robert  Miller 
died  July  7,  1904,  being  about  78  or  79  years 
old,  unmarried,  and  witlraut  Issue,  leaving 
to  survive  him  only  collateral  heirs,  no  clos- 
er than  nephews  and  nieces.  For  many 
years  prior  to  his  death  he  had  lived  with  a 
sister,  who  died  in  May,  1904.  The  testator 
was  one  of  a  type  found  In  every  communi- 
ty, poor  in  his  youth,  and,  through  close 
economy  during  his  entire  life,  had  acquired 
a  competency,  but  at  the  same  time  had  ac- 
quired habits  that  caused  mental  pain,  equal 
almost  to  physical  sutCering,  when  compelled 
to  part  with  a  dollar.  The  testimony  shows 
that  he  was  exceedingly  careful  in  contract- 
ing obligations,  and  equally  careful  In 
promptly  discharging  them. 

"Thus  viewing  the  decedent  and  his  sur- 
roondings,  we  wUl  consider  the  claim  of 
MrSw  Shirley.  It  seems  to  have  been  first 
presented  before  the  auditor  on  February  17, 
1906,  and  reads  as  follows:    'Robert  Miller 


to  Mrs.  Martha  A.  Shirl^,  Dr.,  July  7, 1904. 
To  services  as  clerk  and  assistant  houseke^>- 
er  for  and  during  the  past  six  years,  at  the 
rate  of  $20  per  month,  $1,440.00.'  The  im- 
portant and  material  testimony  to  support 
tbe  contract,  is  substantially  as  follows: 
Miss  Lizzie  Moorhead:  'I  am  a  sister  of 
Mrs.  Shirley.  In  June,  liSSS,  my  uncle  ask- 
ed Mrs.  Shirley  If  she  would  accept  money 
and  be  paid  for  services  of  doing  his  writing. 
and  looking  after  him  and  his  sister  in  gen- 
eral. He  wanted  to  feel  at  all  times  at  lib- 
erty to  come  and  ask  her  anything,  and  have 
her  do  anything  for  him,  and  if  she  would  ac- 
cept money  he  would  be  at  liberty  to  do  it; 
that  she  should  put  her  bill  into  his  estate; 
that  he  wanted  her  to  get  this  money  In  a 
lump;  that  it  would  be  more  good  to  her  that 
way.  H«  wanted  her  to  be  paid,  and  well  paid, 
and  to  put  her  bill  in  big  enough,  and  she 
agreed  to  do  it  I  beard  this  altogether  half  a 
dozen  times.  The  last  time  two  weeks  before 
his  death.  He  said  he  wanted  her  to  be 
paid  and  her  bill  to  be  put  In  big  enough. 
The  day  he  took  sick  he  said  he  never  paid 
her  anything.  He  said  he  wanted  to  hold 
her  to  her  contract'  Witness  also  testified 
to  the  claimant  writing  letters  for  the  de- 
ceased, and  doing  some  housework  for  him, 
and  that  her  services  would  be  worth  $25 
per  month.  She  wrote  to  Mr.  Maher,  the 
lawyer  at  Indiana,  and  about  the  phosphate 
business,  and  to  his  relatives.  Mrs.  Harriet 
Updegraph  testified  that  she  saw  Mrs.  Shir- 
ley read  and  write  letters,  and  do  household 
work  for  Mr.  Miller.  J.  T.  Drake:  'Miller 
told  me,  about  l^^  years  before  he  died,  that 
Mrs.  Shirley  did  all  his  writing  for  him.' 
Mrs.  Harvey  Holmes:  'Am  assistant  post- 
mlstresa  'As  far  as  I  know,  Mrs.  Shlrl^ 
did  his  correspondence  for  him;  saw  her 
write  for  ^It"  once,  and  knew  her  handwrit- 
ing on  the  envelopes.'  Mrs.  Isabella  Woods: 
'Am  a  sister  of  Mrs.  Shirley.  He  told  me  he 
had  made  an  arrangement  with  lier  to  put 
in  a  bill  after  his  death  for  the  pay  for  writ- 
ing she  did;  that  be  never  paid  her  any- 
thing, and  that  he  was  a  great  trouble  to 
her;  that  he  wanted  her  to  put  it  in  big 
oaoqgh;  that  he  wanted  her  well  paid.  She 
was  to  attend  to  him  and  do  bis  writing, 
and  attend  to  him  in  case  of  sickness.  She 
wrote  letters  for  him  most  every  day.  He 
said  he  had  cut  her  out  of  his  will,  but  he 
would  put  her  in  again.'  She  is  to  put  in  a 
bill  for  her  services.  "I  waiit  her  imid,  and 
well  paid,  for  all  she  has  done  for  me." 
This  was  in  June  before  bis  death.  One  dol- 
lar per  day  would  be  small  compensation. 
She  was  there  almost  every  day.  She 
brought  home  curtains,  household  clothes, 
tablecloths,  etc.,  and  washed  them.'  Mrs. 
H.  S.  O^hart:  'I  came  to  Miller's  house 
first  week  in  March,  1904;  heard  Robert 
tell  his  sister  that  Mrs.  Shirley  ought  to  be 
paid;   that  "her  and  I  have  made  an  agree- 


*For  other  case*  im  same  topic  and  lectlon  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  ladexea 
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ment  that  we  are  going  to  wait  until  after 
my  death,  and  she  is  going  to  put  in  a  bill 
after  my  death."  He  spoke  about  that  fre- 
quently. I  know  of  Mrs.  Shirley  writing 
letters  for  him.  On  the  first  day  of  July  he 
said,  "Martha,  have  you  put  that  down?  I 
want  you  to  be  paid,  and  well  paid,  for  all 
the  trouble  I  have  given  you,  or  may  here- 
after give  you." ' 

"The  testimony  on  the  part  of  the  defense 
was  entirely  to  show  that  the  claimant  did 
not  render  the  services  claimed  for.  A.  G. 
Williams,  one  of  the  parties  to  whom  It  was 
alleged  letters  were  written  by  the  claimant 
for  the  deceased,  testified  that,  in  the  10  years 
Immediately  prior  to  the  death  of  Miller,  he 
had  received  but  three  letters  from  him; 
one  in  his  own  handwriting,  two  in  the 
handwriting  of  a  lady.  Charles  Wilcox,  sec- 
retary of  the  Keystone  Building  &  Loan  As- 
sociation, produced  all  the  letters  written  by 
Miller  to  it  from  1898  to  1904.  None  of 
them  were  in  the  handwriting  of  Mrs.  Shir- 
ley. E.  S.  Ralston  testified  that  he  wrote  a 
number  of  letters  for  Miller  from  August, 
1896,  to  the  fall  of  1899.  Harry  Miller  tes- 
tified thrit  he  wrote  letters  for  Robert  Miller 
— business  letters  and  letters  to  friends. 
Daniel  Singer  says  he  wrote  letters  for  Mill- 
er during  5  or  6  years  before  his  death.  'He 
came  to  my  bouse  to  get  me  to  write  let- 
ters; wrote  about  the  phosphate  business. 
Sometimes  he  paid  me  for  writing  them.' 
A.  M.  Johnston  testified  that  he  wrote  let- 
ters for  Mr.  Miller.  Mrs.  Eddlnger  testi- 
fied that  she  wrote  letters  for  Mr.  Miller  In 
1889;  also  received  letters  from  him.  They 
were  not  in  the  handwriting  of  Mrs.  Shirley. 
These  letters  were  from  1899  up  until  nearly 
the  time  of  his  death,  oftener  than  every 
two  or  three  montha  George  M.  Hill,  Esq., 
testifies  he  wrote  letters  for  Miller,  that 
Mrs.  Shirley  was  Jointly  Interested  with  Mr. 
Miller  In  the  property,  In  regard  to  which 
letters  were  written  to  Jack  &  Taylor  and 
Mr  Maher,  and  that  bis  (Miller's)  business 
was  such  that  it  did  not  require  much  letter 
writing. 

"On  the  conclusion'  of  the  testimony,  to 
wit.  May  1,  1908,  Mrs.  Shirley  amended  her 
claim  to  run  from  July,  1895,  to  the  date  of 
the  death  of  Robert  Miller,  thereby  increas- 
ing the  amount  of  her  claim  from  $1,440  to 
$2,160.  The  auditor  allowed  her  to  recover, 
at  the  rate  of  $16  per  month,  from  July  7, 
1895,  to  July  7,  1904,  $1,728. 

"A  careful  reading  and  consideration  of 
the  testimony  convinces  us  that  the  claim  of 
Mrs.  Shirley  is  wholly  without  merit,  and 
falls  within  the  dass  of  cases  the  Supreme 
Court  have  repeatedly  said  that  courts  should 
hold  with  a  tight  rein.  We  search  the  rec- 
ord in  vain  for  any  substantial  service  ren- 
dered by  the  claimant  It  Is  true  she  wrote 
some  letters  for  her  uncle  when  he  was  too 
old  to  write  them  for  himself,  and  that  she 
washed  some  curtains  and  napkins,  and  did 
some  trifiing  household  duties  for  him  and 


her  aged  aunt  But  this  was  only  what  is 
done  every  day  by  relatives,  without  any 
hope  or  desire  of  pay»  but  through  affection, 
sympathy,  or  an  effort  to  secure  conpensa- 
tlon  by  a  legacy.  As  to  the  latter,  the  ef- 
forts of  Mrs.  Shirley  were  not  without  suc- 
cess. She  was  not  mentioned  in  the  will  of 
February  16,  1894,  but  by  the  codicil  of 
January  SI,  1899,  she  was  given  a  legacy  of 
$500,  and  by  the  codicil  of  February  18,  1899, 
to  the  heirs  of  Mary  J.  Moorhead,  the  au- 
ditor awarded  her  $441.09.  The  testimony 
on  the  part  of  the  estate  shows  conclusively 
that  she  wrote  but  few  letters  for  the  de- 
ceased; that  the  ones  that  were  written 
were  short  and  would  take  but  a  few  mo- 
ments of  time,  and  some  of  them  In  regard  to 
matters  in  which  she  was  Jointly  interested 
with  Robert  Miller. 

"As  to  work  done  as  'assistant  housekeep- 
er,' there  Is  no  evidence  of  anything  done  by 
her  that  would  Justify  compensation.  Her 
sisters  are  very  willing  witnesses,  and  we 
search  in  vain  their  testimony  to  show  any 
substantial  service  rendered.  Mrs.  Gephart 
was  there  from  May  5,  1904,  to  July  7,  1904, 
the  time  these  old  people  were  in  dire  dis- 
tress, and  during  a  period  for  which  Mrs. 
Shirley  is  awarded  compensation,  and  when. 
If  ever,  she  should  have  gone  to  thQir  assist- 
ance; Mrs.  Gephart  says:  'I  did  all  the 
work,  from  feeding  the  horse  to  cleaning  up 
Mr.  Miller.  I  did  everything  that  was  to  be 
done,  taking  care  of  him,  feeding  him,  wash- 
ed his  clothes.  There  was  no  other  nurse  or 
domestic  there.  Mr.  Ralston  would  come 
down,  but  would  go  right  out  again.  One 
day  I  had  to  ask  Mrs.  Shirley  to  come  up  to 
help  to  change  htm.'  Mrs.  Gephart  is  called 
as  a  witness  for  Mrs.  Shirley,  and  Is  asked 
what  services  she  rendered.  The  only  one 
narrated  is  that  she  wrote  some  letters. 
Nor  are  we  satisfied  that  the  alleged  contract 
will  stand  the  legal  test  so  often  applied  to 
cases  of  this  character,  although  there  can 
be  no  doubt  that,  if  we  take  as  verity  the 
testimony  of  all  the  witnesses  in  regard  to 
it  and  disregard  the  circumstances  surround- 
ing it  it  is  established.  'But  in  civil  cases, 
as  well  as  criminal,  a  verdict  may  well  be 
founded  on  circumstances  alone,  and  these 
often  lead  to  a  conclusion  more  satisfactoty 
than  direct  evidence.'  1  Greenleaf  on  BM- 
dence  a^th  Ed.)  §  14. 

"We  must  also  bear  in  mind  that  the  claim- 
ant's case,  as  to  a  face  to  face  contract,  rests 
upon  the  recollection  of  a  witness  as  to  a 
contract  alleged  to  have  been  made  14  years 
before  she  gave  her  testimony;  that  she 
was  not  particularly  Interested  In  it,  and  al- 
so, allowing  for  the  danger  of  mistake,  the 
misapprehension  of  the  witness,  her  Interest 
and  bias,  the  improbability  of  her  story,  the 
liability  of  Miller  to  misuse  words,  or  not 
express  his  meaning  clearly,  the  rule  of  law 
that  admissions  should  be  received  with 
great  caution,  and  are  not  of  that  substan- 
tial character  upon  which  should  be  based 
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the  rights  of  property.  Claims  against  the 
estates  of  decedents,  resting  upon  oral  testi- 
mony of  declarations  and  admissions,  are 
very  dangerous,  and  not  to  be  favored  by  the 
courts.  Pollock  V.  Bay,  86  Pa.  428.  Claims 
of  this  nature  against  dead  men's  estates, 
resting  entirely  In  parol,  based  largely  upon 
loose  declarations  presented  years  after  the 
service  was  rendered,  and  when  the  lips  of 
the  party  principally  Interested  are  closed  In 
death,  require  the  closest  and  most  careful 
scrutiny  to  prevent  Injustice  from  being  done. 
We  cannot  too  often  repeat  the  cautions  we 
have  so  frequently  uttered  upon  this  sub- 
ject Wall's  Appeal,  111  Pa.  460,  6  Atl.  220, 
56  Am.  Rep.  2S8.  The  contract,  as  relat- 
ed by  the  witnesses,  Is  so  Improbable,  and 
80  much  in  variance  with  the  actions  and 
conduct  of  the  deceased  during  his  entire 
lifetime,  we  cannot  help  but  conclude  that 
they  (the  witnesses)  either  did  not  under- 
stand him,  or  else  have  forgotten  Important 
facts  of  his  declarations.  That  a  man  so 
painfully  close  as  Robert  Miller,  and  so 
prompt  In  the  discharge  of  his  debts,  how- 
ever small,  would  declare  that  he  wanted 
Mrs.  Shirley  to,  'put  In  a  bill  big  enough,' 
that  he  wanted  'her  well  paid,'  and  then  to 
allow  that  bill  to  accumulate  to  an  amount 
exceeding  $2,000,  is  Inconceivable. 

"Hence,  we  are  constrained  to  find  that  the 
decedent  did  not  enter  into  such  a  contract 
with  the  claimant  as  she  can  legally  enforce, 
and  that  she  did  not  render  any  services,  ex- 
cept those  rendered  through  affection,  sym- 
pathy, or  hopes  of  a  legacy,  and  her  claim  is 
disallowed." 

Error  assigned  was  decree  sustaining  ex- 
ceptions to  auditor's  report. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER. 
BI4KIN,  and  STEWART,  JX 

H.  Li  Golden  and  R.  A.  McCuUougb,  for 
appellant  R.  L.  Ralston  and  Calvin  Ray- 
born,  for  appellee. 

PER  CURIAM.  The  decree  is  affirmed  on 
the  opinion  of  the  court  below  on  the  excep- 
tions to  the  report  of  the  auditor. 


an  Pa.  330) 

TOWNSEND    V.    LACOCK. 

(Supreme  Court  of  Pennsylvania.     Nov.  2, 
190a) 

EviDEHCK   (S   433*)— Pabol  Bvidencb— Oon- 

SIDERATIOKt    01-    CONTBACT. 

The  covenants  in  previous  articles  of  sale 
are  not  merged  in  the  deed  so  as  to  be  within 
the  mle  that  a  merger  of  a  preliminary  contract 
debars  the  grantor  from  alleging  the  true  con- 
sideration of  the  sale,  and  from  proving  that, 
throng  mistake,  various  covenants  to  be  ]>(<•• 
formed  by  the  grantee,  were  wholly  omitted. 

[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent  Dig.  |  1093;   Dec.  Dig.  §  433.»] 


Appeal  from  Court  of  Common  Pleas,  Arm- 
strong County. 

Bill  by  A.  K.  Townsend  against  Oeorge  S. 
Lacock,  guardian  of  George  W.  Townsend. 
Decree  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Patton,  P.  J.,  in  the  court  below,  filed  an 
opinion  which  concluded  as  follows: 

"Conclusion  of  Law. 

"The  conditions  and  stipulations  of  the 
article  of  agreement  of  June  4,  1898,  as  to 
giving  of  grain,  amount  of  land  to  be  farmed, 
and  the  payment  of  purchase  money  were  not 
merged  by  the  deeds  of  December  10,  1901. 

"Discussion. 

"On  June  4,  1898,  A.  K.  Townsend  entered 
into  an  agreement  with  bis  son,  G.  W.  Town- 
send,  to  convey  to  him  certain  land'.  This 
agreement  was  followed  by  deeds  dated  De- 
cember 10,  1801,  between  the  same  parties, 
for  the  same  property.  In  the  article  of 
agreement  it  was  agreed  that  the  vendee 
should  perform  certain  covenants,  vis'.:  Oi. 
Pay  ^10  per  acre  for  the  land  on  the  death  of 
the  vendor  and  his  wife.  (^  Give  A.  K. 
Townsend  one-third  of  all  the  grain  raised 
during  his  life  in  lieu  of  Interest  on  the  con- 
sideration money.  (8)  Farm  at  least  30  acres 
per  year.  (4)  Keep  open  a  certain  road 
through  the  farm.  The  deeds  did  not  con- 
tain any  of  these  covenants,  but  were  plain 
general  warranty  deeds,  with  receipts  for  the 
purchase  money  in  full. 

"In  our  opinion  the  important  question  in 
the  case  is:  Were  the  terms  and  conditions 
of  the  agreement  so  merged  In  the  deed  that 
they  cannot  be  enforced?  In  our  opinion  the 
authorities  are  clear  that  they  were  not 
That  the  vendee  or  bis  successor,  the  guardi- 
an, has  not  compiled  with  his  covenants  since 
1904,  Is  not  disputed,  except  that  there  are 
receipts  on  the  deeds  for  the  consideration 
money.  But  Is  that  conclusive,  or  does  it 
estop  the  plaintiff  from  showing  the  truth? 
Certainly  not.  In  Hamilton  v.  McGuIre,  3 
Serg.  &  R.  356,  It  is  said:  'That  such  a  re- 
ceipt and  acknowledgment  were  not  a  bar 
in  pleading,  or  In  evidence  conclusive;  but 
they  are  evidence  of  the  lowest  order.  That 
it  Is  everyddy  practice  to  have  a  receipt  on 
the  back  of  a  deed,  when  perhaps  nine  times 
in  ten  there  was  not  a  shilling  paid.'  In 
Eshelman's  Estate,  143  Pa.  24,  21  Atl.  905, 
are  collected  a  number  of  cases  holding  'that 
the  presumption  of  actual  payment  arising 
from  the  receipts  contained  in  the  deed,  and 
from  the  release.  Is  not  a  conclusive  pre- 
sumption, but  may  be  rebutted  by  parol 
proof.'  'But  It  is  perfectly  well-settled  law 
that  receipts,  whether  contained  in  deeds  or 
elsewhere,  are  not  conclusive  of  the  payment 
of  money,  but  only  prima  facie  proof,  and 
always   open    to    explanation.'      Nichols   v. 


■For  otb«r  caMs  m»  Mine  topio  and  section  NUMBER  tn  Dee.  *  Am.  Dlg«.  VtVt  to  date,  *  Reporter  Indexes 


Digitized  by 


Google 


188 


71  ATLANTIC  RBPOBTEB. 


(Vt. 


Nichols,  133  Pa.  438,  19  Atl.  422.  The  an- 
thorlties  are  numerous  that,  when  the  deed 
Is  only  the  fulfillment  In  part  of  the  article, 
the  covenanta  are  not  merged  in  the  deed, 
though  it  is  executed,  delivered,  and  ac- 
cepted. Neither  any  rule  of  evidence  nor  the 
rule  as  to  a  merger  of  a  preliminary  contract 
In  the  deed  of  conveyance  debars  the  plain- 
titt  from  alleging  and  procuring  the  true  con- 
sideration for  the  sale,  and  that  through 
mistake  the  consideration  was  incorrectly 
stated  In  the  deed.  Wllson'r.  Pearl,  12  Pa. 
Super.  Ct.  66.  It  is  admissible  to  prove  the 
true  contract,  and  that  part  of  it  was  omitted 
from  the  writing  by  mistake.  And  this  can 
be  provM  by  the  scrivener,  and  by  the  ad- 
missions and  declarations  of  the  vendee,  de- 
ceased at  the  time  of  the  trial.  Schotte  v. 
Meredith,  192  Pa.  150,  43  Atl.  952.  In  19 
Pepper  &  Lewis'  Digest  of  Decisions,  column 
82,573,  can  be  found  many  cases  that  are 
exceptions  to  the  general  rule  that  the  ex- 
ecution and  acceptance  of  a  deed  of  convey- 
ance, is  a  consummation  of  all  previous  agree- 
ments between  the  parties,  and  the  articles 
of  agireement  may  be  given  in  evidence  to 
show  that  their  conditions  have  not  been  com- 
plied with.  In  Byers  v.  Mullen,  9  Watts,  266, 
there  was  a  deed  and  a  receipt  In  full  for 
the  consideration  money.  The  article  of 
agreement  showed  that  the  vendee  had  agreed 
to  pay  otr  a  certain  Judgment  It  was  ottered 
In  evidence,  but  rejected  by  the  conrt  be« 
cause  merged  in  the  deed.  Held  to  be  error, 
and  that  the  viandee  could  show  notwithstand- 
ing the  deed  that  the  vendor  had  not  com- 
piled with  the  article  of  agreement  In 
Harbold  v.  Kuster,  44  Pa.  392,  the  article  of 
agreement  contained  a  reservation  of  the 
grain  In  the  ground,  but  the  deed  subse- 
quently given  contained  no  mention  of  such 
reservation.  It  was  held  that  there  was  no 
merger,  and  that  the  agreement  could  be  en- 
forced, 

"Taking  the  facts  of  this  case  and  apply- 
ing the  law  as  we  find  it,  we  are  convinced 
that  the  article  and  deed  are  not  contradic- 
tory, and  that  both  can  stand,  one  the  ful- 
fillment of  the  other.  It  would  have  been 
better  to  have  included  all  the  covenants  of 
the  article  in  the  deed,  but  by  the  mistake 
of  the  scrivener  they  were  left  out  This 
was  unfortunate,  but  should  be  allowed  to 
overthrow  the  true  agreement  betweta  the 
parties." 

Argued  before  MITCHELL,  O.  J.,  and 
PELL,  BfiOWN,  MESTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

Joseph  A.  Langfltt  W.  A.  McAdoo,  and  H. 
W.  Mcintosh,  for  appellant  M.  F.  Leason 
and  C.  E.  Harrington,  for  appellee. 

PEB  CTJBIAM.  The  judgment  is  affirmed 
on  the  discussion  and  conclusion  of  law  by 
the  court  below. 


PLOOP  T.  PUTNAM. 


(81  Vt  411) 


(Supreme  Ooart  of  Vermont    Chittenden.    Oct. 
2,  1908.) 

1.  ToBTs  (g  3*)— Obugatiow  Violated. 

While  plaintiff  and  his  wife  and  children 
were  sailing,  a  violent  tempest  arose,  whereby 
the  boat  and  occupants  were  placed  in  great 
danger,  and,  to  save  them,  plaintiff  was  compel- 
led to  moor  the  boat  to  defendant's  dock.  De- 
fendant, by  his  servant,  unmoored  the  boat, 
whereupon  it  was  driven  on  shore  by  the  tem- 
pest without  plaintiff's  fadlt,  and  destroyed,  and 
plaintiff  and  his  wife  and  children  were  ca«t 
into  the  water  and  upon  the  shore,  and  injure<l. 
Held,  that  plaintiff  was  entitled  to  recover. 

[Ed.  Note.— For  other  cases,  see  Torts,  Dec. 
Dig.  t  3.»] 

2.  TOBTS  (I  28*)— PLKADino— Dksobiftior  or 
Wbono. 

A  complaint  alleging  these  facts  stated  a 
good  cause  of  action,  though  it  did  not  negative 
the  existence  of  natural  objects  to  which  plain- 
tiff could  have  moored  with  equal  safety ;  the 
details  of  the  situation  creating  the  necessity 
of  mooring  to  the  dock  l>eing  matters  of  proof 
which  it  was  unnecessary  to  allege. 

[EJd.  Note.— For  other  cases,  see  Torts,  Cent. 
Dig.  {  33;    Dec.  Dig.  f  2a*] 

3.  Mabtteb  and  Sebvant  (f  329*)— Masteb'b 
Liability  fob  Injubieb  to  Thibd  Pebsons 
—Acts  or  Sebvart — Scope  of  Euploiicekt. 

The  declaration  having  alleged  in  one  count 
that  defendant,  by  his  servant  who  was  in 
charge  of  the  dock,  willfully  and  designedly  un- 
moored the  boat,  and  in  the  other  that  defend- 
ant by  his  servant  negligently,  carelessly,  and 
wrongfully  unmoored  it,  sufficiently  showed  that 
the  servant  was  acting  within  the  scope  of  his 
employment. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1269 ;   Dec.  Dig.  S  329.'  • 

Exceptions  from  Chittenden  County  Court; 
Seneca  Haselton,  Judge. 

Action  by  Sylvester  A.  Floof  against  Hen- 
ry W.  Putnam.  Heard  on  demurrer  to  dec- 
laration. Demurrer  overruled,  and  declara- 
tion adjudged  sufficient,  and  defendant  ex- 
cepted. Judgment  affirmed,  and  cause  re- 
manded. 

Martin  S.  Vilas  and  Cowles  &  Moulton, 
for  plaintiff.  Batchelder  &  Bates,  tor  de- 
fendant 

MUNSON,  J.  It  Is  alleged  as  the  ground 
of  recovery  that  on  the  13th  day  of  Novem- 
ber, 1904,  the  defendant  was  the  owner  of  a 
certain  Island  in  Lake  Champlain,  and  of 
a  certain  dock  attached  thereto,  which  island 
and  dock  were  then  in  charge  of  the  defend- 
ant's servant;  that  the  plaintiff  was  then 
possessed  of  and  sailing  upon  said  lake  a 
certain  loaded  sloop,  on  which  were  the 
plaintiff  and  his  wife  and  two  minor  chil- 
dren; that  there  then  arose  a  sudden  and 
violent  tempest,  whereby  the  sloop  and  the 
property  and  persons  therein  were  placed  in 
great  danger  of  destruction;  that,  to  save 
these  from  destruction  or  Injury,  the  plain- 
tiff was  compelled  to,  and  did,  moor  the  sloop 
to  defendant's  dock;  that  the  defendant,  by 
his  servant,  unmoored  the  sloop,  whereupon 
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it  wtt8  driven  npon  the  abore  by  the  tempest, 
without  the  plaintiff's  fault;  and  that  the 
sloop  and  Its  contents  were  thereby  destroy- 
ed, and  the  plaintiff  and  his  wife  and  chil- 
dren cast  into  the  lake  and  npon  the  shore, 
receiving  Injuries.  This  claim  Is  set  forth 
in  two  counts — one  In  trespass,  charging 
that  the  defendant  by  his  servant  with  force 
and  arms  willfully  and  designedly  unmoored 
the  sloop;  the  other  In  case,  alleging  that  It 
was  the  duty  of  the  defendant  by  his  serv- 
ant to  permit  the  plaintiff  to  moor  his  sloop 
to  the  dodc,  and  to  permit  It  to  remain  so 
moored  during  the  continuance  of  the  tem- 
pest, bat  that  the  defendant  by  his  servant, 
in  disregard  of  this  duty,  negligently,  care- 
lessly, and  wrongfully  unmoored]  the  sloop. 
Both  counts  are  demurred  to^  generally. 
There  are  many  cases  in  the  books  which 
hold  tliat  necessity,  and  an  inability  to  con- 
trol movements  Inaugurated  In  the  proper 
exercise  of  a  strict  right,  will  Justify  entries 
upon  land  and  interferences  with  personal 
property  ,tbat  would  otherwise  have  been 
trespasses.  ▲  reference  to  a  few  of  these 
will  be  sufficient  to  Illustrate  the  doctrine., 
In  Miller  v.  Fandrye,  Foph.  ICl,  trespass 
was  brought  for  chasing  sheep,  and  the  de- 
fendant pleaded  that  the  sheep  were  tres- 
passing upon  his  land,  and  that  he  with  a 
little  dog  chased  them  out,  and  that,  as  soon 
as  the  sheep  were  off  his  land,  he  called  in 
the  dog.  It  was  argued  that,  although  the 
defendant  might  lawfully  drive  the  sheep 
from  his  own  ground  with  a  dog,  he  bad  no 
right  to  pursue  them  into  the  next  ground; 
but  the  court  considered  that  the  defendant 
mlgbt  drive  the  sheep  from  his  land  with  a 
dog,  and  that  the  nature  of  a  dog  is  such 
that  he  cannot  be  withdrawn  In  an  instant, 
and  tbat,  as  the  defendant  had  done  his  best 
to  recall  the  dog,  trespass  would  not  lie.  In 
trespass  of  cattle  taken  in  A.,  defendant 
pleaded  that  he  was  seised  of  C.  and  found 
the  cattle  there  damage  feasant,  and  chased 
them  towards  the  pound,  and  they  escaped 
from  him  and  went  Into  A.,  and  he  presently 
retook  them;  and  this  was  held  a  good  plea. 
21  Edw.  IV,  64;  Yin.  Ab.  Trespass,  H.  a,  4, 
pi.  19.  It  one  have  a  way  over  the  land  of 
another  for  his  beasts  to  pass,  and  the 
beasts,  being  properly  driven,  feed  the  grass 
by  morsels  in  passing,  or  run  out  of  the  way 
and  are  promptly  pursued  and  brought  back, 
trespass  will  not  lie.  See  Yin.  Ab.  Trespass, 
K.  a,  pi.  1.  A  traveler  on  a  highway  who 
finds  it  obstructed  from  a  sudden  and  tem- 
porary cause  may  pass  uix>n  the  adjoining 
land  without  becoming  a  trespasser  because 
of  the  necessity.  Henn's  Case,  W.  Jones, 
296;  Campbell  v.  Race,  7  Gush.  (Mass.)  406, 
64  Am.  Dec.  728;  Hyde  v.  Jamaica,  27  Yt 
443  (459);  Morey  v.  Fitzgerald,  56  Vt  487, 
48  Am.  Rep.  811.  An  entry  upon  land  to 
save  goods  which  are  In  danger  of  being  lost 
or  destroyed  by  water  or  Are  Is  not  a  tres- 
pass. 21  Hea  YII,  27;  Yin.  Ab.  Trespass, 
H.  a,  4,  pL  24»  K.  a,  pi.  8.    In  Proctor  r. 


Adams,  113  Mass.  876,  18  Am.  Bep.  BOO^  the 
defendant  went  upon  the  plaintiff's  beach 
for  the  purpose  of  saving  and  restoring  to 
the  lawful  owner  a  boat  which  had  been 
driven  ashore,  and  was  In  danger  of  being 
carried  off  by  the  sea;  and  It  was  held  no 
trespass.  See,  also,  Donwich  v.  Sterry,  1  B. 
&  Ad.  831. 

This  doctrine  of  necessity  applies  with 
special  force  to  the  preservation  of  human 
life;  One  assaulted  and  in  peril  of  Ids  life 
may  run  through  the  close  of  another  to  es- 
cape from  his  assailant  87  Hen.  YII,  pi. 
26.  One  may  sacrifice  the  personal  property 
of  another  to  save  his  life  or  the  lives  of  his 
fellows.  In  Mouse's  Case,  12  Co.  6S,  the  de- 
fendant was  sued  for  taking  and  carrying 
away  the  plaintiff's  casket  and  its  contents. 
It  appeared  that  the  ferryman  of  Gravesend 
took  47  passengers  into  his  barge  to  pass  to 
London,  among  whom  were  the  plaintiff  and 
defendant;  and  the  barge  being  upon  the 
water  a  great  tempest  happened,  and  a 
strong  wind,  so  that  the  barge  and  all  the 
passengers  were  in  danger  of  being  lost  if 
certain  ponderous  things  were  not  cast  out, 
and  the  defendant  thereupon  cast  out  the 
plaintiff's  casket  It  was  resolved  tbat  in 
case  of  necessity,  to  save  the  lives  of  the 
passengers,  it  was  lawful  for  the  defendant, 
being  a  passenger,  to  cast  the  plaintlfTs  cas- 
ket out  of  the  barge;  that,  if  the  ferryman 
surcharge  the  barge,  the  owner  sliall  have 
his  remedy  npon  the  surcharge  against  the 
fPrryman,  but  that  If  there  be  no  surcharge, 
and  the  danger  accrue  only  by  the  act  of 
God,  as  by  tempest,  without  tault  of  the  fer- 
ryman, every  one  ought  to  bear  his  loss  to 
safeguard  the  life  of  a  man. 

It  is  clear  that  an  entry  upon  tbe  land  of 
another  may  be  Justified  by  necessity,  and  that 
the  declaration  before  ns  discloses  a  neces- 
sity for  mooring  the  sloop.  But  the  defend- 
ant questions  the  sufficiency  of  tbe  counts  be- 
cause they  do  not  negative  tbe  existence  of 
natural  objects  to  which  the  plaintiff  could 
have  moored  with  equal  safety.  The  allega- 
tions are,  in  substance,  that  the  stress  of  a 
sudden  and  violent  tempest  compelled  the 
plaintiff  to  moor  to  defendant's  dock  to  save 
his  sloop  and  the  people  in  it  The  averment 
of  necessity  is  complete,  for  it  covers  not  only 
the  necessity  of  mooring,  bat  tbe  necessity 
of  mooring  to  the  dock;  and  the  details  of 
the  situation  which  created  this  necessity, 
whatever  the  legal  requirements  regarding 
them,  are  matters  of  proof,  and  need  not  be 
alleged.,  It  is  certain  that  the  rule  suggested 
cannot  be  held  applicable  irrespective  of  cir- 
cumstance, and  the  question  must  be  left  for 
adjudication  upon  proceedings  bad  with  ref- 
erence to  the  evidence  or  the  charge. 

The  defendant  insists  that  the  counts  are 
defective.  In  that  they  fail  to  show  that  tbe 
servant  in  casting  off  the  rope  was  acting 
within  tbe  scope  of  his  employment  It  is 
said  that  the  allegation  that  the  island  and 
dock  were  in  charge  of  tbe  servant  does  not 
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Imply  authority  to  do  an  unlawful  act,  and 
that  the  allegations  as  a  whole  fairly  Indi- 
cate that  the  servant  unmoored  the  sloop 
for  a  wrongful  purpose  of  his  own,  and  not 
by  tlrtue  of  any  general  authority  or  spe- 
cial instruction  received  from  the  defendant. 
But  we  think  the  counts  are  suiBcient  in 
this  respect.  The  allegation  Is  that  the  de- 
fendant did  this  by  his  servant  The  words 
"willfully,  and  designedly"  in  one  count,  and 
"negligently,  carelessly,  and  wrongfully"  In 
the  other,  are  not  applied  to  the  servant,  but 
to  the  defendant  acting  through  the  servant 
The  necessary  Implication  Is  that  the  serv- 
ant was  acting  within  the  scope  of  his  em- 
ployment 13  Ency.  P.  &  Pr.  922;  Voegell 
V.  Plckel  Marble,  etc.,  Co.,  49  Mo.  App.  643; 
Wabash  Ry.  Co.  v.  Savage,  110  Ind.  156,  9 
N.  E.  85.  See,  also,  Palmer  v.  St  Albans,  60 
Vt  427,  13  Atl.  569,  6  Am.  St  Rep.  125. 
Judgment  affirmed  and  cause  remanded. 


<81  vt  606) 

In  re  BAKER'S  ESTATE. 

(Supreme  Court  of  Vermont.     Washington. 

Nov.  17,  1908.) 

Wnxs   (i   788*)— Election— SuBTiciKHOT  or 
Waives  by  Sitbvivino  HnsBANO— "As  a 
Widow  May  Waive  Pbovisioss  or  Wiix." 
Pub.  St  8  2935,  {provides  that  a  husband 
may    waive   the   provisions   of   his   wife's   will 
when  she  dies  without  Issue  "as  a  widow  may 
waive  the  provisions   of  her  husband's   will." 
Section  2925(3)  requires  that  the  widow  shall 
notify  the  court  in  writing  of  her  election  under 
her  husband's  will  within  eight  months  after  the 
will  is  proved,   or  after  letters  of  administra- 
tion have  been  granted.     Held,  that  a  verbal 
notification  of  waiver  made  to  the  probate  court 
by  the  attorney  for  the  husband  where  the  will 
was  presented  for  probate  was  insufficient,  where 
It  was  net  followed  by  the  filing  of  a  written 
waiver  within  the  time  allowed  by  the  statute. 
[Ed.  Note.— For  other  cases,  see  Wills,  Dee. 
Digi  i  788.*] 

Appeal  from  Probate  Court,  Washington 
County;  Alfred  A.  Hall,  Judge. 

Petition  by  Sarah  J.  Baker's  administrator 
to  the  probate  court  to  determine  the  validity 
of  the  election  of  William  A.  Baker,  surviving 
husband  of  decedent,  to  waive  the  provisions 
of  decedent's  will.  From  a  Judgment  of  the 
county  court  affirming  a  Judgment  of  the  pro- 
bate court  sustaining  such  waiver,  Muncle 
Gregg  and  another,  heirs  of  decedent,  appeal. 
Reversed  and  rendered. 

R.  W.  Hurlburd,  for  appellants.  Oeo.  W. 
Wing,  for  appellee. 

TXLHTR,  J.  The  county  court  by  agreement 
of  parties,  heard  the  case  upon  the  facts 
found  by  the  probate  court,  and  affirmed  Its 
decree.  The  probate  court  heard  and  decided 
the  case  upon  the  facts  set  forth  In  the  peti- 
tion of  the  administrator  of  Wm.  A.  Baker's 
estate  made  to  that  court  In  November,  1905, 
and  upon  the  evidence  produced  in  Ito  sup- 
port   The  petition  alleges,  In  substance,  that 


Mrs.  Sarah  J.  Baker  died  In  February,  1904, 
leaving  a  will  In  which  certain  provisions 
were  made  for  her  husband  Wm.  A.  Baker, 
who  survived  hpr;  that  when  the  will  was 
presented  for  probate,  the  husband,  by  his 
attorney,  gave  notice  of  his  Intention  to  waive 
the  provisions  of  the  will  made  In  his  behalf 
and  take  his  statutory  rights  In  lieu  thereof ; 
that,  the  said  Wm.  A.  being  sick  and  unable 
to  attend  court,  his  attorney,  at  his  request, 
drew  a  formal  waiver  for  him  to  sign;  that 
be  duly  executed  It  and  sent  It  by  mail  to 
the  attorney  to  be  filed  In  the  probate  court ; 
that  the  attorney  received  It,  and  took  It  to 
the  probate  court  at  the  time  he  filed  an  ap- 
plication by  the  husband  for  the  appointment 
of  an  administrator  upon  his  wife's  estate, 
and  supposed  the  waiver  was  filed  with  that 
paper  until  after  the  husband's  death  which 
occurred  In  April,  1904,  when  he  learned  that 
It  had  never  been  filed.  The  probate  court 
found  the  fact  that  the  waiver  was  never 
filed  In  that  court,  and  that  It  never  came 
to  the  knowledge  of  the  court  It  also  found 
that  Its  loss  had  been  duly  proved,  and  hdd 
I  that  the  husband  Intended  to  waive  the  will 
and  did  waive  It,  and  made  a  decree  accord- 
ingly. I 

Section  2935,  Pub.  St,  provides  that  a  hus- 
band may  waive  the  provisions  of  his  wife's 
win  when  she  dies  leaving  no  issue,  "as  a 
widow  may  waive  the  provisions  of  her  bus- 
band's  will."  But  section  2923  (3)  Pub.  St, 
requires  that  the  widow  shall  notify  the  court 
In  writing' of  her  election  to  make  such  waiv- 
er, and  that  the  waiver  shall  be  made  within 
eight  months  after  the  will  is  proved,  or  aft- 
er letters  of  administration  have  been  grant- 
ed upon  his  estate,  or  In  such  other  time  as 
the  court  In  Its  discretion  allows.  It  was 
held  In  Re  Peck's  Estate,  80  Vt  469,  68  AU. 
433,  that  the  words,  "as  a- widow  may  waive 
the  provisions,"  means  "in  the  same  maimer." 
That  case  Is  also  decisive  that  notice  of  such 
election  must  be  given  to  the  probate  court 
within  eight  months  unless  the  time  is  ex- 
tended by  the  court.  In  the  present  case,  as 
the  waiver  was  not  filed  in  said  court  nor 
brought  to  Its  knowledge,  and  no  extension 
of  time  was  granted  or  prayed  for,  the  stat- 
ute was  not  complied  with,  and  there  was  In 
law  no  waiver.  An  Intent  to  waive  the  pro- 
vision of  the  will  made  known  only  by  signing 
the  paper  was  not  sufficient  The  acts  of  the 
husband  and  his  attorney  did  not  constitute 
an  election,  as  a  matter  in  pals,  to  waive  the 
provisions  of  the  will.  In  re  Peck's  Appeal, 
80  Vt  487,  68  Atl.  433. 

The  parol  notice  by  the  husband  to  the 
probate  court  at  the  time  he  presented  the 
will  for  probate  of  his  intention  to  waive  the 
will  can  have  no  force;  for.  If  for  no  other 
reason,  the  time  when  a  waiver  could  be 
made  had  not  then  arrived. 

Judgment  reversed,  and  Judgment  that 
there  was  no  waiver  by  William  A,  Baker  In 
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his  lifetime  of  the  provision  of  the  will  of  bis 
wife,  Sarah  J.  Baker,  and  that  her  estate  be 
distributed  according  to  the  provision  of  the 
will. 


(81  Vt.  4»8) 

COWI/BS  T.  COWLBS'  ADM'R. 

(Snpreme  Court  of  Vermont.     Addison.     Nov. 
17,  1908.) 

1.  Witnesses  (8  181»)— Competency— Trans- 
actions WITH  Deceased  Pebson— Waiver 
or  Objection. 

An  administrator  may  waive  the  provisions 
of  P.  S.  §  1590,  that,  when  an  administrator  is 
a  party,  tlie  otlier  party  sliail  not  testify  in 
his  own  favor  except  in  certain  casea,  and  per- 
mit the  adverse  party  to  testify. 

[EM.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §i  727,  728;    Dec.  Dig.  (  181.»] 

2.  Witnesses  (S  181*)— Competenct— Tbanb- 
AcriONS  with  Deceased  Persons— Waivee 
OF  Objection. 

Evidence  held  to  support  a  finding  that  an 
administrator  waived  tlie  incompetency  of  plain- 
tiff to  testify  in  his  own  behalf  respecting  his 
claim  against  the  estate  before  the  commission- 
ers thereon. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  »  727,  728;   Dec.  Dig.  {  181.*] 

3.  Witnesses  (§  181*)— Competenot— Tbans- 
actions  with  Deceased  Peksons- Waivbb 
OF  Objection. 

The  waiver  of  plaintiff's  incompetency  as 
a  witness  before  the  commissioners  bound  the 
administrator  on  appeal  to  the  county  court. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  fS  727,  728;  Dec.  Dig.  §  181.»] 

4.  executoks  and  aduinifftratobs  (§  451*)— 
Actions — Direction  of  Vebdict. 

In  an  action  by  decedent's  son  against  the 
administrator  to  recover  for  services  rendered 
decedent,  where  there  was  evidence  that  the 
son  returned  to  the  home  farm  to  carry  it  on, 
and  care  for  his  father,  upon  a  mutual  under- 
standing between  them  that  the  son  was  to  be 
paid  for  his  services,  a  directed  verdict  for  the 
administrator  was  properly  refused. 

[Ed.  Note. — For  otlier  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  i  1879 ;  Dec. 
Dig.  S  451.*] 

5.  Witnesses   (§  268*)— Cboss-Examination. 

In  an  action  against  an  administrator  by 
decedent's  son  lor  board  and  services  rendered 
decedent,  where  plaintiff  claimed  that  there 
were  mutual  transactions  between  himself  and 
decedent,  and  had  stated  an  annual  account, 
crediting  decedent  each  year  with  supplies  fur- 
nished which  were  deducted  from  plaintiff's  an- 
naal  charge  for  decedent's  I>oard,  and  plaintiff's 
wife  testified  that  decedent  had  furnished  cer- 
tain things  towards  his  board,  it  was  error  to 
refuse  to  allow  her  to  l>e  asked  on  cross-exam- 
inatioh  whether  she  had  ever  seen  any  book  up- 
on which  tliose  things  were  charged  or  credited 
to  ascertain  the  source  and  extent  of  her  knowl- 
edge of  the  matter  aljont  which  she  had  testi- 
aed. 

[Eid.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  i  932 ;   Dec.  Dig.  {  268.*] 

Ehcceptions  from  Addison  County  Court; 
WUlard  W.  Miles,  Judge. 

Proceedings  for '  settlement  of  the  estate 
of  Joslah  Cowles.  From  the  allowance  by 
the  commissioners  thereon  of  a  claim  of  7. 
EL  Cowles,  the  administrator  appealed  to  the 


county  court,  where  there  was  Judgment  for 
claimant,  and  the  administrator  excepted. 
Reversed  and  remanded. 

J.  B.  Donoway  and  J.  R  Cushman,  for 
plaintiff.    DavlB  &  Russell,  for  defendant. 

TTLKR,  3.  This  is  an  appeal  by  the  ad- 
ministrator of  Josiah  Cowles'  estate  from 
the  allowance  by  the  commissioners  thereon 
of  a  claim  In  favor  of  the  plaintiff.  Assump- 
sit In  the  common  counts.  Pleas,  the  general 
issue  and  statute  of  limitations. 

1.  At  the  trial  in  the  county  court  the 
plaintiff  offered  himself  aa  a  witness  to 
prove  the  items  In  his  specification.  He  did 
not  claim  that  he  was  a  competent  witness 
under  any  exception  to  P.  S.  1590,  but  he 
did  claim  that  the  defendant  had  waived 
the  provisions  of  the  statute  by  calling  him 
as  a  witness  at  the  hearing  before  the  com- 
missioners. The  defendant  objected  to  his 
testifying  upon  the  ground  that  he  was  bar- 
red by  the  statute,  and  he  testified  under 
the  defendant's  exception.  It  was  compe- 
tent for  the  administrator  to  waive  the  stat- 
ute, and  permit  the  plaintiff  to  testify. 
Alnsworth  v.  Stone,  78  Vt  101,  60  Atl.  805. 
In  Paine  v.  McDowell,  71  Vt  28,  41  AtU 
1042,  the  oratrlx  called  the  defendant  as  a 
witness,  and  proved  by  blm  the  making  of 
the  contract ,  in  controversy  with  a  party 
who  had  deceased.  Held  that  she  thereby 
waived  her  right  to  object  to  him  for  Incom- 
petency when  he  was  subsequently  called  by 
the  other  side.  See  Llnsley  v.  Lovely,  26 
Vt.  123.  If  there  was  a  waiver  and  the 
plaintiff  became  a  competent  witness,  It  was 
by  reason  of  the  following  facts  that  the 
evidence  tended  to  show:  The  firm  of  Da- 
vis &  Russell,  attorneys,  had  been  employed 
by  two  of  the  four  heirs  to  the  estate  to  ap- 
pear at  the  hearing  before  the  commission- 
ers. Russell  appeared  In  that  capacity,  but 
was  not  employed  by  the  administrator. 
The  plaintiff  having  stated  his  claim  and 
the  arrangement  and  understanding  that  ex- 
isted between  him  and  the  Intestate,  Russell 
requested  that  he  be  sworn,  which  was  done, 
when  Russell  examined  him  generally  as  to 
the  nature  and  extent  of  his  claim  and  as 
to  the  understanding  and  arrangement  claim- 
ed by  him  to  have  existed.  It  appeared  that 
the  administrator  was  present  when  the 
plaintiff  was  sworn  and  heard  him  testify? 
that  be  made  no  objection;  that  the  plain* 
tiff's  testimony  was  generally  about  his  ac- 
count; that  the  administrator  made  no  in- 
quiries and  directed  none  to  be  made  of  the 
plaintiff  with  reference  to,  his  claim;  that 
he  did  not  employ  Russell  until  after  the 
hearing  and  then  about  taking  an  appeal; 
that  the  appeal  was  taken  at  the  instance  of 
the  two  heirs  whom  Russell  represented. 
The  court  found  that  the  plaintiff  was  used 
as  a  witness  before  the  commissioners  at  the 
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request  of  the  defendant,  and  held  that  the 
statutory  bar  to  his  testifying  was  waived, 
and  that  he  was  therefore  competent  to  tes- 
tify as  a  witness  in  his  own  favor.  Mr. 
Russell  represented  the  interests  of  two  of 
the  four  heirs.  The  administrator  represent- 
ed the  Interest  of  all  the  heirs  therefore  to 
an  extent  the  attorney  and  the  administra- 
tor represented  the  same  interests.  They 
were  alike  interested  to  resist  the  plaintiff's 
claim;  -  for,  if  it  were  allowed,  the  distribu- 
tive shares  of  the  heirs  would  be  diminish- 
ed. The  apparent  purpose  of  Russell's  ex- 
amination of  the  plaintiff  was  to  gain  in- 
formation concerning  his  claim,  so  that  the 
estate  might  be  prepared  to  defend  against 
it  In  this  the  administrator  and  Russell 
bad  a  common  interest  By  the  common-law 
rule  a  married  woman  was  incompetent  to 
testify  for  or  against  her  husband  in  a  civil 
action,  but  it  is  laid  down  in  Wig.  on  Ev. 
S  2242  (3),  that  a  failure  to  object  upon  the 
calling  of  the  wife  to  the  stand  is  equivalent 
to  consent.  In  Benson  t.  Morgan,  SO  Mich. 
77,  14  N.  W.  705,  a  married  woman  had  sued 
a  firm  In  which  her  husband  was  concerned 
and  called  him  as  a  witness  in  her  favor. 
Held  that  consent  was  implied  from  the  de- 
fendant's presence  in  court  and  failure  to 
object  As  was  said  by  the  court  in  Alns- 
worth  T.  Stone,  supra:  "The  statute  is  for 
the  benefit  of  the  representatives  of  the  de- 
ceased party,  and  only  prohibits  a  party 
from  being  a  witness  In  his  own  behalf  when 
the  other  party  to  the  contract  or  cause  of 
action  in  issue  and  on  trial  Is  dead.  It  does 
not  prohibit  the  representative  of  the  deceas- 
ed party  from  waiving  the  statute,  and  call- 
ing the  other  party  to  the  contract  to  testi- 
fy In  his  favor."  There  was  no  error  in  the 
finding  that  the  administrator  consented  to 
the  plaintiff's  testifying  before  the  commis- 
sioners; for  there  was  evidence  tending  to 
sui^rt  it 

2.  The  waiver  of  the  Incompetency  of  the 
plaintiff  as  a  witness  in  proceedings  before 
the  commissioners  bound  the  defendant  in 
■  the  hearing  on  appeal.  Oreen  v.  Crapo,  181 
Mass.  66,  62  N.  B.  056,  is  authority  on  this 
point  There  the  plaintiff  testified  without 
objection  in  the  probate  court  to  a  privileg- 
ed communication  between  himself  and  the 
defendant  In  the  trial  in  the  superior  court 
objection  was  raised  to  the  plaintiff's  testify- 
ing in  his  own  behalf,  but  the  court  ruled 
that  the,  objection  had  been  waived,  and  the 
testimony  was  admitted.  The  Supreme 
Court  sustained  the  ruling,  saying  in  the 
opinion:  "The  privacy  for  the  sake  of  which 


the  privilege  was  created  wits  gone  by  th» 

appellant's- own  consent    •    •   ,*" 

3.  There  was  evidence  tending  to  show 
that  the  plaintiff  returned  to  the  home  farm 
to  carry  It  on  and  take  care  of  his  father, 
the  Intestate,  upon  a  mutual  understandlpg 
between  them  that  the  plaintiff  was  to  be 
paid  for  his  services.  Therefore  the  defend- 
ant's motion  for  a  verdict  was  properly  over- 
ruled. Robinson  t.  Larabee,  58  Vt  Qo2,  5 
AtL  612, 

4.  The  plaintiff  introduced  hla  wife  as  a 
witness,  and  she  testified  that  certain  things 
were  furnished  by  the  intestate  towards  his 
board,  which  the  plaintiff  claimed  were  In- 
cluded in  the  transactions  between  himself 
and  the  intestate,  and  which  he  claimed 
should  go  into  the  adjustment  of  the  ac- 
counts between  them.  The  witness  testified 
that  in  the  six  years  prior  to  the  death  of 
the  Intestate  he  turned  In  one  pig,  half  a 
beef,  and  tea  and  coffee  towards  his  support 
She  was  not  Inquired  of  in  her  direct  exam- 
ination whether  these  items  were  made  the 
subject  of  a  book  account  nor  whether  any 
account  or  memoranda  of  the  several  items 
and  transactions  were  kept  by  the  parties. 
On  cross-examination  the  defendant  Inquired 
of  her  whether  she  had  ever  seen  any  book 
upon  which  these  Items  were  charged  or 
credited.  The  question  was  objected  to  by 
the  plaintiff,  and  excluded  by  the  court  upob 
the  defendant's  refusal  to  Inform  the  court 
of  the  purpose  of  the  inquiry.  The  plaintiff 
claimed  that  there  were  mutual  transactions 
between  himself  and  the  Intestate.  In  bis 
specification,  which  is  referred  to  In  the  ex- 
ceptions, be  states  an  annual  account  and 
credits  the  Intestate  each  year  with  potatoes, 
pork,  beef,  tea,  and  coffee  to  the  amount  of 
$24.50,  aggregating  In  the  six  years — lOOl 
to  1906,  Inclusive— $195.56,  which  he  deducts 
from  the  amount  of  his  annual  charges  for 
the  same  time  for  boarding  the  intestate, 
keeping  and  use  of  bis  horse,  and  work  per- 
formed, $1,512.49.  The  answer  given  by  the 
plaintiff's  wife  in  her  direct  examination 
related  to  the  Items  claimed  by  the  plaintiff 
to  have  been  furnished  by  the  intestate  and 
tended  to  establish  the  plaintiff's  claim  of 
mutual  transactions.  The  question  asked 
Jier  by  the  defendant's  counsel  and  excluded 
was  In  the  line  of  proper  cross-examination 
for  the  purpose  of  ascertaining  the  source 
and  extent  of  her  knowledge  of  the  matter 
about  which  she  had  before  testified. 

For  the  error  In  denying  the  rlgbt  to 
cross-examine,  the  Judgment  must  be  revers- 
ed and  cause  remanded. 
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STATE  ▼.  CENTRAL  VERMONT  R.  00. 

Supreme  Oonrt  of  Vermont.    Washington.    Oct. 
30,   1908.) 

1.  Statutks   (8   236*)  —  OoNSTBUonoN  —  Rb- 
HEDiAi.  Statutes. 

A  remedial  statute  must  be  constnied  lib- 
vuiOy  to  effectuate  its  pntpose. 

[Ed.  Note.-.~For  otiier  cases,  see  Statutes, 
Cent.  Dig.  I  817;    Dec.  Dig.  I  236.»] 

2.  Statutes  (|  222*)  —  Constbuction  —  Con- 

SIDEBATION  OF  CoUVON-LaW   PBINCIPLES. 

A  statute  capable  of  more  than  one  con- 
straction  must  be  examined  in  the  light  of  com- 
mon-law principles. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  (  301 ;   Dec.  Dig.  S  222.*] 

8.  WOBDS  AICD  Pebabkb  —  "Agobixvid  Pab- 
rr." 

The  phrase  "aggrieved  party"  is  not  a  tech- 
nical one,  and  the  words  therein  must  be  given 
their  natural  meaning,  and,  when  used  with  ref- 
erence to  legal  remedies,  the  words  mean  one 
who  is  injured  in  a  legal  sense,  and  a  persoil 
aggrieved  is  one  whose  pecuniary  interest  is  di- 
rectly affected  by  the  adjudication. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  273-278;  vol.  8,  pp. 
76e».  7570.] 

4.  Cabbiebs  (I  202*)— Cabbiage  of  Fbeight— 

OVKBCBABOEB  —  RECOTERT— PERSONS     ENTI- 
TLED TO  Sue— "Pabty  AoaRiEVED." 

V.  8.  SSOl,  authorizing  the  party  aggrieved 
to  recover  from  a  carrier  an  overcharge  for 
freight,  does  not  permit  a  buyer  to  sue  a  car- 
rier for  an  overcharge  collected  from  the  seller 
for  transportinip  the  goods  and  included  by  the 
seller  in  the  pnce  and  paid  to  him  by  the  buy- 
er; the  words '"party  aggrieved"  in  their  nat- 
ural sense  being  the  one  from  whom  the  over- 
charge is  collected. 

[E!d.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  006,  909;    Dec.  Dig.  f  202.*] 

5.  Statutes  (S  181*)— CowsTBUcrioif. 

A  8tat;ite  will  not  be  given  a  construction 
at  variance  with  established  rules  of  [procedure 
unless  the  intention  of  the  Legislature  is  appar- 
ent, and  the  rules  of  the  common  law  will  not 
be  changed  by  doubtful  implication,  nor  over- 
turned except  by  dear  and  unambiguous  lan- 
guage. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  if  259,  263 ;  Dec.  Dig.  f  181.*] 

Exceptions,  from  Washington  County  Court; 
Eleazer  L.  Waterman,  Judge. 

Action  by  the  state  against  the  Central 
Vermont  Railroad  Company.  Declaration  ad- 
judged BulSclent  on  demurrer,  which  was 
overruled,  and  defendant  excepts.  Reyersed 
and  remanded. 

Argued  before  ROWELL,  C.  J.,  and  TY- 
LER, MUNSON,  and  WATSON,  JJ.. 

Clarke  C.  Fitts,  Atty.  Oen.,  for  the  State. 
C.  W.  Witters  and  H.  H.  Powers,  for  defend- 
ant 

MUNSON,  J.  It  is  provided  by  V.  S.  3901, 
that  "a  railroad  corporation  whose  railroad 
Is  located  In  the  state,  shall  not  charge  a 
larger  sum  for  freight,  merchandise,  or  pas- 
sengers tliereon  for  a  less  distance,  to  or  from 
a  way  station  on  said  road,  than  Is  charg- 
ed for  a  greater  distance,"  and  that,  "In  case 
of  a  violation  of  the  provision,  the  excess 


so  charged  may  be  recovered  from  said  cor- 
poration, by  the  party  aggrieved,  In  an  ac- 
tion for  money  had  and  received,  with  costs." 
The  state,  the  plaintiff  in  the  case,  supplied 
its  asylum  In  Waterbury  with  coal  bought  of 
the  George  Hall  Coal  Company,  and  shipped 
by  that  company  from  Alburgh  to  Waterbmy 
over  the  defendant's  line.  The  defendant 
charged  and  collected  from  the  George  Hall 
Company  a  larger  sum  for  freight  on  coal 
shipped  from  Alburgh  to  Waterbury  than 
it  charged  for  hauling  coal  from  Alburgh 
through  Waterbury  to  Montpeller.  This  ex- 
cess of  freight  charge  was  added  by  the 
George  Hall  Company  to  the  price  of  Its 
coal,  and  was  paid  by  the  state  to  the  George 
Hall  Company  as  a  part  of  the  purchase 
price  of  the  coal.  The  excess  so  charged  the 
state  now  'seeks  to  recover  as  money  had  and 
received  by  the  defendant  for  the  use  of  the 
plaintiff. 

The  question  is  whether  the  plaintiff  Is  an 
aggrieved  party.  The  statute  Is  clearly  re- 
medial, and  reihedlal  statutes  are  to  be  con- 
strued liberally  to  effectuate  their  purpose. 
But  all  -statutes  capable  of  more  than  one 
construction  are  to  be  examined  In  the  light 
of  common-law  principles.  The  expression 
"aggrieved  party"  Is  not  a  technical  one,  and 
tbe  words  are  to  be  given  their  natural  mean- 
ing. Robinson  v.  Curry,  7  Q.  B.  D.  465,  470. 
But,  when  used  with  reference  to  legal  rem- 
edies, they  must  be  taken  to  mean  one  who  Is 
Injured  In  a  legal  sense.  Green  v.  Blackwell, 
32  N.  J.  Eq.  768,  772.  The  cases  are  gen- 
erally those  Involving  the  right  of  appeal. 
It  Is  said  with  reference  to  this  right  that  a 
person  aggrieved  Is  one  whose  pecuniary  In- 
terest Is  directly  affected  by  the  adjudica- 
tion. Andress  v.  Andress,  46  N.  J.  Eq.  528, 
22  Atl.  124;  Wlggln  v.  Swett,  6  Mete.  (Mass.) 
194,  39  Am.  Dec.  716.  It  Is  said  In  this  state, 
with  reference  to  probate  proceedings,  that 
the  persons  entitled  to  appeal  as  aggrieved 
or  Interested  persons  are  those  who  have 
some  legal  Interest  that  may  be  enlarged  or 
diminished  by  the  decree.  Hemmenway  v. 
Corey,  16  Vt  225;  Woodward  v.  Spear,  10 
Vt.  420.  There  are  a  few  cases  where  the 
term  has  been  construed  as  used  In  statutes 
providing  for  the  recovery  of  penalties  or 
damages.  See  1  Words  and  Phrases,  273. 
"^Under  statutes  Imposing  a  penality  for  sell- 
ing liquor  to  minors,  It  is  held  that  the  per- 
son aggrieved  is  the  father  or  mother  of  tbe 
minor,  or  tbe  person  standing  In  loco  par- 
entis. Peavy  v.  Goss,  90  Tex.  89,  37  S.  W. 
317;  Quails  v.  Sayles,  18  Tex.  Civ.  App.  400, 
45  S.  W.  839.  Where  a  statute  made  the 
unlawful  furnisher  of  intoxicating  drinks 
liable  for  any  injury  to  person  or  property  re- 
sulting from  a  furnishing  In  terms  treated  as 
sufficiently  broad  to  cover  losses  from  ex- 
penditures of  money  and  time,  and  provided 
for  the  recovery  of  damages  by  any  one  ag- 
grieved, it  was  held  that  the  father  of  an 
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unmarried  adult  son,  who  bad  ceased  to  live 
with  him  and  was  not  his  seryant,  could  not 
recover  for  money  and  time  spent  in  curing 
the  son  when  made  helpless  by  an  accident 
which  resulted  from  the  drinking  of  liquor 
unlawfully  furnished.  Veon  v.  Creatbn,  138 
Pa.  48,  20  Atl.  865,  9  L.  B.  A.  814.  Where 
an  early  statute  required  telegraph  com- 
panies to  transmit  messages  with  Impartial- 
ity and  good  faith,  and  in  the  order  In  which 
they  were  received,  and  provided  a  penalty 
to  be  recovered  by  the  person  whose  dispatch 
was  neglected  or  postponed,  and  a  later  stat- 
ute, covering  the  same  subject-matter,  gave 
a  like  penalty  to  any  party  aggrieved,  the 
court  considered  this  language  insufficient 
to  extend  the  remedy  as  determined  by  its 
decisions  under  the  earlier  statute,  and  held 
that  the  sender  of  the  message  was  the  only 
one  who  could  recover  the  penalty.  Hadley 
T.  Western  Union  Tel.  Co.,  115  Ind.  191,  15 
N.  B.  845. 

The  question  here  is  regarding  the  right  to 
sue.  The  right  to  recover  an  overcharge  Is 
given  to  the  party  aggrieved.  The  party  ag- 
grieved in.  the  natural  sense  is  the  one  from 
whom  the  overcharge  is  demanded  and  col- 
lected. Does  the  fact  that  this  person  re- 
frains from  asserting  his  remedy,  and  re- 
coupe  himself  by  an  adjustment  of  prices 
based  on  the  charges  exacted,  make  each  one 
of  his  purchasers  a  party  aggrieved  within 
the  meaning  of  the  statute?  The  parties  thus 
aggrieved  have  no  relations  with  the  railroad 
company,  and  suffer  but  indirectly  from  the 
action  of  the  company  through  the  ordinary 
operation  of  the  laws  of  trade.  This  plain- 
tiff is  injuriously  affected  as  every  member 
of  the  community  is  Injuriously  affected  who 
purchases  an  article  of  merchandise  at  an  in- 
creased price  because  of  the  payment  by  the 
dealer  of  an  excess  of  freight  charges.  If 
such  a  payment  of  freight  charges  in  the 
form  of  purchase  price  entitles  the  payor  to 
recover  from  the  railroad  company,  different 
persons,  affected  by  the  action  of  the  company 
in  different  ways,  are  entitled  to  sue  it  for 
the  same  money.  It  can  hardly  be  denied 
that  a  provision  for  the  recovery  of  an  over- 
payment points  to  the  parties  in  whose  deal- 
ings the  overpayment  was  made,  and  to  the 
payor  therein  as  the  party  aggrieved.  The 
loss  of  the  plaintiff  flows  directly  from  the 
action  of  its  vendor,  and  only  Indirectly  from 
the  defendant's  overcharge.  It  may  be  sub- 
stantially injured,  but  It  cannot  be  brought 
within  the  remedy  without  holding  that  the 
right  to  sue  follows  the  transfer  of  the  prop- 
erty wherever  it  may  be  sold  with  the  freight 
charges  transformed  into  purchase  price.  A 
statute  Is  not  to  be  given  a  construction  at 
variance  with  established  rules  of  procedure 
unless  the  intention  of  the  Legislature  is  ap- 
parent "The  rules  of  the  common  law  are 
not  to  be  changed  by  doubtful  implication, 
nor  overturned  except  by  clear  and  unam- 


biguous  language."     Dewey   v.   St   Albans 
Trust  Co.,  57  Vt  332. 

Judgment  reversed,  demurrer  sustalnefl, 
declaration  adjudged  insufficient,  and  causa 
remanded. 


(81  vt.  4*8) 
STATE  ▼.  CEanraiAL  VERMONT  RY.  CO. 

(Supreme  Court  of  Vennont    Washington. 
Oct  31,  1908.) 

1.  Cabbiebs  (S  199*)— Cabriaob  or  Fbeioht 
—Obligation  to  Shippebs. 

At  common  law  a  carrier  of  freight  is  not 
bound  to  treat  all  shippers  alike.  It  must  carry 
for  every  shipper  at  a  reasonable  rate.  It  may 
favor  any  particular  shipper  or  class,  where  the 
circumstances  warrant  a  distinction,  subject  to 
the  limitation  that  the  discrimination  must  be 
reasonable.  A  carrier  cannot  be  charged  with 
allowing  undue  preferences  to  a  class,  where 
the  character  of  the  shipments  justify  a  dis- 
tinction. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  902 ;   Dec  Dig.  i  199.*] 

2.  Cabbiebs  ((  12*)  — Fbeioht— Chabqes  — 

Legislative  Contbol. 

The  legislative  department,  the  State  lieg- 
Islature  as  to  commerce  within  the  state,  and 
Congress  as  to  interstate  commerce,  may  pre- 
scribe rates  to  be  charged  by  carriers,  subject 
to  the  limitation  that  the  rates  fixed  shall  not 
require  services  without  reasonable  compensa- 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  Si  7-11 ;  Dec.  Dig.  {  12.*] 

8.  Statutes  (S  205*)— Constbuotion— I^ois- 

LATIVE  Intent. 

The  court  in  construing  a  statute  most  con- 
sider every  part  of  it. 

[Ekl.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  (  282;   Dec.  Dig.  §  205.*] 

4.  Statutes  (|  223*)  —  Constbtjction  —  Cow- 

KECTION    WITH    OtHEB    STATUTESi 

A  statute  must  be  construed  in  connection 
with  other  acts  in  pari  materia. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  i  303;    Dec.  Dig.  {  225.*] 

5.  Cabbiebs  (§  13*1— Regulation  of  Chabges 
—Statutes  —  Constbuction  —  "Reason- 
able and  Equal  Tebub,  Facilities,  and 
Accommodations." 

Acts  1882,  p.  47,  No.  36  (V.  S.  3902- 
3904),  requiring  railroads  to  give  all  persona 
"reasonable  and  equal  terms  •  *  •  facilities 
and  accommodations"  for  the  transportation  of 
freight,  etc.,  must  be  construed  in  the  light  of 
Acts  1882,  p.  47,  No.  37  (V.  S.  3896),  au- 
thorizing a  railroad  corporation  to  establish 
rates,  etc.,  and,  when  so  done,  it  requires  a 
railroad  corporation  to  make  rates  reasonable 
and  equal  as  required  by  the  common  law,  and 
it  is  but,  declaratory  of  the  common  law  de- 
fining the'rights  and  obligations  of  carriers ;  the 
words  "facilities  and  accommodations"  relating 
to  the  incidents  of  transportation,  the  word 
"terms"  signifying  rates. 

[Ed.  Note.— For  other  cases,  see  Garrien, 
Dec.  Dig.  I  13.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3.  p.  2037 ;  vol.  7,  p.  5976 ;  vol.  8,  pp.  6022, 
6923.] 

6.  Words  and  Phbases  —  "On  Reasonable 
Tebms." 

The  phrase  "on  reasonable  terms"  in  com- 
mon parlance  means  the  charges  for  services 
rendered  or  the  price  of  goods  sold  and  delivered. 
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7.  Gasbiebs  (I  19*)  —  Reabonabu!  Rates  — 
Eqtjalitt— Question  fob  Jury. 

What  is  reasonable  equality  in  the  rates 
for  the  carriage  of  merchandise  of  the  same  de- 
scription between  the  same  points  is  a  question 
of  fact. 

[Bd.    Note.— For   other   cases,    see   Carriers, 
Dec  Dig.  i  19.*] 

8.  CABBnaa  (|  13*)— Oabbiaob  of  Fbeioht— 
Dhjust  Discrimination — Statutes. 

The  mere  fact  that  a  carrier  discriminated 
in  favor  of  a  shipper  of  coal  by  carrying  coal 
for  it  between  designated  points  at  50  cents 
less  per  ton  than  it  granted  to  any  other  shipper 
does  not  show  a  violation  of  Acts  1882,  p.  47, 
No.  36  fV.  S.  3902-3904),  requiring  carriers 
to  give  all  persons  reasonable  and  equal  terms 
ana  accommodations,  for  the  rates  charged  may 
have  been  reasonable  and  equal  within  the  law, 
tliough  less  in  amount. 

[Ed.   Note.— For   other   cases,    see   Carriers, 
Dec  Dig.  i  13.»] 

9.  Cabbiebs  (}  19»>— DifiCBiMmATiON— "Par- 

TT  AOOBIEVED." 

One  suffering  a  loss  of  50  cents  per  ton 
on  coal  purchased  by  it  by  reason  of  the  fact 
that  a  carrier  transporting  the  coal  charged  him 
60  cents  per  ton  more  than  he  charged  another 
shipper  is  a  "party  aggrieved"  within  V.  S. 
380C  making  a  carrier  Hable  to  the  party  ag- 
rrieved  for  overcharges,  in  violation  of  section 


[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  S  19.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  1,  pp.  273-278 ;    vol.  8,  pp.  7569,  7570.] 

Bzcepttons  from  Washington  CX>unt3r  Court ; 
■.  tk  Waterman,  Judge. 

Action  by  the  State  against  tbe  Central 
Termont  Hallway  Company  for  damages  un- 
der V.  S.  3902-3904.  A  demurrer  to  the  dec- 
laration was  overruled,  and  defendant  ex- 
cepts.   Reversed  and  remanded. 

Argued  before  ROWELL,  O.  J.,  and  TY- 
LER, MTJNSON,  and  WATSON,  JJ. 

C.  W.  Wilters  and  H.  H.  Powers,  for  plain- 
tiff. Clarke  a  Fltta,  Atty.  Gen.,  for  the 
State. 

TYLER,  J.  This  Is  an  action  on  tlie  case 
brought  by  the  state  of  Vermont  to  recover  of 
the  defendant  the  damage  that  the  plaintiff 
claims  to  have  sustained  by  reason  of  the  de- 
fendant's alleged  violation  of  sections  3902 
and  3904  of  the  Vermont  Statutes.  Section 
3902  reads:  "A  person  or  corporation  operat- 
ing a  railroad  shall  give  to  all  persons  rea- 
sonable and  equal  terms,  benefits,  facilltlea 
and  accommodations  for  the  transportation 
of  themselves,  their  agents  and  servants,  and 
of  merchandise  and  other  property  upon  such 
railroad;  and  for  the  use  of  the  depots, 
buildings  and  groimds  thereof;  and,  at  any 
point  where  such  railroad  connects  with  an- 
other railroad,  reasonable  and  equal  faclllr 
ties  of  Interchange."  Section  3904  provides 
that  a  person  or  corporation  violating  these 
provisions  shall  be  liable  to  the  party  ag- 
grieved for  all  damages  sustained  by  reason 
of  sncb  violation  in  an  action  on  the  case. 
Tbe  amended  declaration  alleges  that  ever 


since  August  1,  1900,  the  defendant  has  own- 
ed and  operated  a  railroad  from  Alburgh  to 
Waterbury,  In  this  state;  that  the  plaintiff 
has  been  obliged  to  buy  and  consume  large 
quantities  of  coal  for  its  Asylum  for  the  In- 
sane at  Waterbury,  which  coal  had  to  be  ship- 
ped over  said  railroad  from  Alburgh,  as  that 
was  a  distributing  point;  that  It  was  the 
defendant's  duty  to  grant  to  all  persons,  In- 
cluding the  plaintiff,  equal  terms  and  rates 
of  freight  for  the  carrying  and  shipment  of 
coal  over  Its  road  between  said  points ;  that, 
in  violation  of  Its  duty,  the  defendant  had 
granted  to  George  Hall  Coal  Company,  a  cor- 
poration of  Ogdensburg,  N.  Y.,  secret,  lower, 
and  unequal  terms  for  tbe  carrying  and  ship- 
ment of  coal  over  its.  road,  between  said 
points,  than  It  had  given  to  the  plaintiff  or  to 
any  other  person  or  corporation,  to  wit,  60 
cents  per  ton  less,  and  that  during  all  that 
time  it  had  carried  coal  from  Alburgh  to 
Waterbury  for  said  company  at  said  prefer- 
red rates;  that  the  plaintiff's  only  means  of 
obtaining  coal  was  by  said  raUroad;  that 
by  means  of  said  preference  the  George  Hall 
Coal  Company  was  able  to,  and  did,  crush 
out  and  prevent  competition  In  the  business 
of  selling  and  delivering  coal  at  Waterbury, 
and  tbe  plaintiff  has  been  compelled  to  and 
has  bought  all  Its  coal  of  said  coal  company 
it  50  cents  more  per  ton,  and  has  thus  been 
aggrieved  by  the  defendant's  violation  of  the 
law,  and  by  its.  failure  to  grant  to  the  plain- 
tiff and  others  equal  terms  and  rates  of  freight 
for  carrying  coal,  and  that  an  action  has 
•thereby  accrued  to  the  plaintiff  under  said 
statute.  The  defendant  having  demurred  to 
the  amended  declaration,  the  question  Is 
whether  its  allegations  set  out  a  cause  of  ac- 
tion under  the  statute. 

At  conmion  law  a  'common  carrier  of 
freight  was  not  bound  to  treat  all  shippers 
alike.  It  was  only  bound  to  carry  fot  every 
shlpi>er  at  a  reasonable  rate.  It  might  favor 
any  particular  shipper  or  class  of  shippers 
where  the  circumstances  of  the  case  warrant- 
ed a  distinction,  as  where  the  preferred  ship- 
per or  class  offered  goods  in  larger  quantities 
or  under  such  conditions  that  they  could  be 
transported  at  less  expense.  But  there  Is  al- 
ways the  limitation  that  the  discrimination 
or  preferences  must  be  reasonable,  and  the 
terms  must  not  be  unreasonably  unequaL  It 
Is  equally  well  settled  that  it  Is  within  the 
power  of  a  state  Legislature,  with  reference 
to  commerce  within  the  state,  and  of  Con- 
gress, with  reference  to  Interstate  commerce, 
to  prescribe  the  rates  to  be  charged  by  pub- 
lic carriers  for  their  services,  so  long  as  the 
charges  fixed  do  not  require  that  the  services 
rendered  shall  be  without  reasonable  com- 
pensation. Smyth  V.  Ames,  169  U.  S.  466,  18 
Sup.  Ct  418,  42  L.  Ed.  819.  But  it  Is  held 
that,  though  the  power  of  the  Legislature  to 
prescribe  the  charges  of  a  railroad  company 
is  beyond  question.  It  Is  not  an  unlimited 
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power.  It  Is  not  a  power  to  destroy  or  to 
compel  the  doing  of  a  service  without  re- 
ward, or  to  take  private  property  for  public 
use  without  Just  compensation  or  without 
due  process  of  law.  Budd  v.  New  York,  143 
U.  S.  517,  12  Sup.  Ot.  468,  36  L.  Ed.  247. 
See  numerous  cases  cited  in  the  opinion 
in  Smyth  v.  Ames,  169  U.  S.  623-525,  18 
Sup.  Ct  424,  42  L.  Ed.  841;  Georgia  R.  St 
Bkg.  Co.  V.  Smith,  128  U.  S.  174,  9  Sup.  Ct 
47,  32  U  Ed.  377 ;  Cleveland,  C,  C.  &  St.  L.  R. 
Co.  V.  Closser,  126  Ind.  348,  26  N.  E.  159,  9  h. 
R.  A.  754,  22  Am.  St  Rep.  593;  Lonisville  & 
N.  R.  Co.  T.  Oommonwealtb,  99  Ey.  132,  35 
S.  W.  129,  33  L.  R.  A.  209,  59  Am.  St  Rep. 
457.  What  was  the  legislative  intent  in  thlB 
case?  In  arriving  at  the  Intent  of  the  Leg- 
islature, not  only  must  the  statute  in  every 
part  be  considered,  but  when  there  are  sev- 
eral statutes  in  pari  materia,  they  must  all 
be  considered  together.  The  Legislature  at 
the  session  of  1882  passed  an  Act  No.  37 
(Laws  1882,  p.  47),  which  provides  that:  "A 
railroad  corporation  may  establish  for  their 
sole  benefit  a  toll  upon  all  pass^igers  and 
property  carried  on  their  railroad  at  such 
rates  aa  are  determined  by  the  directors  of 
the  corporation,  and  may  regulate  such  con- 
veyance and  transportation,  the  weight  of 
loads,  and  other  things  In  relation  to  the  use 
of  the  road  as  the  directors  determine."  This 
section  provides,  however,  that  the  Supreme 
Court  may,  upon  petition  and  hearing,  alter 
or  reduce  the  toll  of  any  raUroad  operated  in 
this  state.  Tills  act  was  approved  November 
28,  1882,  took  efTect  F^ruary  1,  1883,  and 
gave  the  directors  authority  to  fix  the  toll  up- 
on all  property  carried  on  their  road.  It  now 
constitutes  section  3896,  V.  S.  Act  No.  36  of 
that  year,  which  is  embodied  in  sections 
3902,  3903,  and  3904,  was  approved  on  the  fol- 
lowing day,  and  took  effect  upon  its  passage. 
These  two  statutes  passed  at  the  same  ses- 
sion and  so  nearly  contemporaneous  must  be 
construed  together,  or  rather  the  later  one 
must  be  construed  in  the  light  of  the  earlier 
one,  which  needs  no  construction.  No.  36  Is 
entitled,  "An  act  to  prevent  unjust  discrimin- 
ation by  railroad  corporations."  By  its  ex- 
press terms  it  relates  to  discrimination  in  the 
transportation  of  i)erson8,  merchandise,  and 
other  property  by  railroads.  The  words,  "fa- 
cilities and  accommodations,"  obviously  re- 
late to  the  shipping,  care,  and  delivery  of 
merchandise;  in  short  to  all  the  incidents  of 
transportation.  If,  as  the  defendant  claims, 
the  word  "terms"  is  inapt  to  signify  rates 
or  charges,  in  common  parlance  it  may  have 
the  same  meaning  In  the  sense  in  which 
people  speak  of  the  terms  of  a  contract,  mean- 
ing the  things  to  be  done  and  the  compensa- 
tion for  doing  them.  "On  reasonable  terms" 
Is  a  common  expression,  meaning  the  charges 
for  services  rendered  or  the  price  of  goods 
sold  and  delivered.  From  the  position  of 
the  word  In  the  section,  and  the  adequacy  of 
the  other  words  to  provide  for  the  incidents 


of  transportation,  it  is  difficult  to  under- 
stand what  other  purpose  the  Legislature 
could  have  had  in  using  It  than  the  regula- 
tion of  freight  charges.  That  this  was  the 
purpose  is  further  indicated  by  the  language 
of  the  second  section:  "Two  or  more  corpo- 
rations whose  roads  connect  shall  not  charge 
or  receive  for  the  transportation  of  freight 
to  any  station  on  the  road  of  either  of  them 
a  greater  sum,"  eta  The  second  section  fur- 
ther provides' that:  "In  the  construction  of 
this  section  the  sum  charged  or  received  for 
the  transportation  of  freight  shall  Include  all 
terminal  charges,"  etc.  The  regulation  of 
charges  for  the  transportation  of  persons  ana 
property  seems  to  have  been  one  purpcse  of 
the  act  whether  the  transportation  is  over 
one  line  or  connecting  lines  of  road.  That 
the  word  "terms"  used  in  section  3902,  pro- 
vidlng  that  a  person  or  corporation  operat- 
ing a  railroad  shall  give  to  all  persons  rea- 
sonable and  equal  terms,  benefits,  etc.,  in- 
cludes rates.  Is  conclusively  shown  by  section 
3804,  providing  that  section  3902  shall  not 
be  construed  so  as  to  prevent  the  issuing  of 
excursion,  mileage,  and  commutation  tickets, 
for  the  issuing  of  such  tickets  is  certainly 
the  fixing  of  rates  for  transportation.  The 
conclusion  is  therefore  inevitable  that  the 
word  "terms"  in  Act  No.  36,  V.  8.  3902,  in- 
cludes charges  for  transportation.  The  re- 
quirements of  that  act  are  not  in  conflict 
with  those  of  No.  37,  which  gives  directors 
authority  to  fix  rates  subject  to  revision  by 
this  court  Manifestly  No.  36  was  passed  to 
enforce  upon  directors  the  obligation  to  make 
rates  reasonable  and  equal,  as  required  by 
the  common  law.  In  considering  these  acts 
It  must  be  observed  tl)at  No.  36  contains  the 
word  "reasonable"  as  well  as  "equal."  It 
reads:  "Every  person  or  corporation  operat- 
ing a  railroad  shall  give  to  all  persons  reason- 
able and  equal  terms,"  etc.  Therefore  the 
act  must  be  construed  so  as  to.  give  force  and 
effect  to  both  words,  if  possible. 

The  General  Statutes  of  New  Hampshire 
of  1870  (chapter  149,  S  2)  contains  a  provi- 
sion essentially  like  the  statute  upon  which 
this  action  is  brought.  In  McDuffee  v.  P.  & 
R.  R.  Co.,  52  N.  H.  430,  13  Am.  Rep.  72,  an 
action  brought  upon  that  statute,  it  was  held 
that  the  statute  was  declaratory  of  the  com- 
mon law,  and  not  in  derogation  of  it  The 
court  said  In  the  course  of  an  elaborate  opin- 
ion: "The  common  and  equal  right  Is  to 
reasonable  transportation  service  for  a  rea- 
sonable compensation.  Neither  the  service 
nor  the  price  Is  necessarily  unreasonable  be- 
cause it  is  unequal  In  a  certain  narrow, 
strict  and  literal  sense ;  but  It  Is  not  a  rea- 
sonable service,  or  a  reasonable  price,  which 
Is  unreasonably  unequal."  The  court  saUI 
in  Concord  &  Portsmouth  R.  v.  Forsaith,  59 
N.  H.  122,  47  Am.  Rep.  181:  "Absolute  equal- 
ity In  the  price  rate  per  ton  for  the  carriage 
of  all  merchandise  of  the  same  description, 
over  equal  distances,  is  not  required,  but  a 
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price  rate  which  shall  be  reasonably  equal 
for  all.  By  enacting  that  'the  rates  shall  be 
the  same  for  all  persons,  and  for  like  descrip- 
tions of  freight  between  the  same  points,' 
the  Legislature  could  not  have  intended  an 
equality  that  Is  absolute,  fixed,  and  unrary- 
Ing,  If  each  equality  is  unreasonable."  The 
court  proceeded  to  say  that  the  whole  section 
must  be  considered  in  order  to  find  the  true 
construction;  that  the  first  clause,  requiring 
that  the  rates  shall  be  the  same,  is  explained 
by  the  second  clause,  requiring  that  "aU  per- 
sons shall  have  reasonable  and  equal  terms" ; 
that,  "taken  together,  It  is  plain  that  no  ar- 
bitrary rule  of  absolute  equality,  but  one  of 
reasonable  and  Just  ec|uality,  was  intended." 
The  court  further  said  that  custom  In  all 
branches  of  business  always  has  been  to 
more  a  large  amount  of  a  given  commodity. 
In  one  parcel  or  In  a  given  time,  at  a  less 
price  per  pound,  yard,  or  ton  than  a  smaller 
quantity  of  the  same  commodity  delivered  In 
smaller  parcels  at  different  times;  that  the 
expense  of  handling,  carrying,  and  storing 
the  smaller  amount  la  greater  pro  rata  than 
that  of  the  same  operations  upon  the  larger 
amount  In  one  body,  and  that  a  discrimina- 
tion In  favor  of  the  larger  dealers  Is  not  In- 
equality, but  reasonable  equality, 

In  Lough  V.  Outerbridge,  143  N.  Y.  271,  38 
N.  B.  292,  25  L.  ^..  A.  674,  42  Am.  St  Rep. 
712,  the  court  laid  down  the  broad  rule  that, 
when  the  conditions  and  circumstances  are 
Identical,  the  charges  to  all  shippers  for  the 
same  service  must  be  equal ;  but  it  was  fur- 
ther held  that  a  carrier  may  lawfully  depart 
from  the  standard  or  usual  rates  If  such 
rates  are  reasonable,  and  the  deviation  is  In 
favor  of  particular  customers  for  special  rea- 
sons not  applicable  to  the  whole  public.  That 
court  went  to  the  extent  of  holding  that  a 
carrier  may  give  reduced  rates  to  customers 
stipulating  to  give  It  all  their  business  and 
refuse  those  rates  to  others  who  are  not  able 
or  willing  to  so  stipulate,  provided  the  charges 
exacted  from  those  not  Joining  in  the  stipu- 
lation are  not  excessive  or  unreasonable ;  but 
It  Is  not  necessary  to  carry  the  rule  to  that 
extent  In  the  present  case.  In  Fitchbiurg  R. 
Co.  T.  Gage,  12  Oray  (Mass.)  399,  the  court 
laid  down  the  rule  of  reasonable  compensa- 
tion, and  said  that  If,  for  special  reasons.  In 
Isolated  cases,  the  carrier  sees  fit  to  stipu- 
late for  the  carriage  of  goods  or  merohandlae 
of  any  class  for  Individuals  tor  a  certain 
time  or  In  certain  quantities  for  less  com- 
pensation that  what  Is  the  usual,  necessary, 
and  reasonable  rate,  he  may  undoubtedly  do 
BO  without  thereby  entitling  all  other  persons 
and  parties  to  the  same  advantage  and  relief. 
It  was  decided  In  Concord  &  Portsmouth 
Railroad  v.  Forsalth,  supra,  that  a  railroad 
company  Is  not  bound  to  carry  large  and 
nnall  quantities  of  the  same  kind  of  mer- 
chandise between  the  same  points  at  the  same 
price.     The  same  rule  Is  stated  In  Avinger 


V.  So.  Car.  Ry.  Co.,  29  S.  0.  265,  7  S.  B.  498, 
18  Am.  St  Rep.  716.  See  Root  v.  L.  L  R. 
Co.,  114  N.  Y.  800,  21  N.  B.  403,  4  L.  R.  A. 
831,  11  Am.  St  Rep.  643,  cited  In  11  Am.  & 
Kng.  Ency.  643,  where  in  the  notes  the  rule  is 
stated  that  a  railway  company  may  discrim- 
inate In  favor  of  companies  shipping  large 
quantities  of  freight,  that  all  discriminations 
are  not  necessarily  unreasonable  or  unjust, 
and  that  only  those  that  are  unreasonable  or 
unjust  are  unlawful.  In  the  main  case  there 
was  a  discrimination  in  carrying  coal,  and  It 
was  held  that  It  could  not  be  determined  as 
matter  of  law  that  the  discrimination  was 
unjust  In  6  Cyc.  498  the  rule  Is  given  that 
there  may  be  a  discrimination  In  rates  when 
founded  on  a  reasonable  difference  In  the  con- 
ditions attending  the  different  shipments. 
The  rule  Is  recognized  In  Sargent  v.  B.  &  L. 
R.  Co.,  116  Mass.  416,  under  a  statute  con- 
taining the  same  requirements  as  our  Act  No. 
86.  It  may  be  considered  a  well-established 
rule  of  the  common  law  that  the  carrier  can- 
not be  charged  with  allowing  undue  prefer- 
ences to  a  class  of  customers  where  the  char- 
acter of  their  shipments  Justifies  a  distinc- 
tion, and  It  is  equally  well  settled  that  what 
Is  reasonable  equality  In  the  rates  for  the 
carriage  of  merchandise  of  the  same  descrip- 
tion between  the  same  points,  and  whether 
the  rates  are  reasonably  equal  are  questions 
of  fact  Upon  the  authorities  It  must  be  held 
that  V.  S.  3902,  Act  No.  86,  Is  declaratory  of 
the  common  law.  The  only  averment  in  the 
declaration  of  a  violation  of  the  statute  is 
that  the  defendant  discriminated  in  favor  of 
the  George  Hall  Coal  Company  by  shipping 
coal  for  it  between  certain  points  on  the  de- 
fendant's road  at  50  cents  less  per  ton  than 
It  granted  to  any  other  person  or  corporation 
or  to  the  state  of  Vermont  The  fact  that 
the  rates  charged  In  this  case  were  less  than 
those  charged  to  others  does  not  entitle  the 
plaintiff  to  a  judgment;  for,  as  has  been 
shown,  the  rates  charged  may  have  been  rea- 
sonable and  equal  within  the  meaning  of 
the  law,  though  less  in  amount  The  de- 
murrer admits  the  allegation  that  the  plain- 
tiff suffered  a  loss  of  50  cents  per  ton  on  coal 
purchased  by  It  which  brings  it  within  the 
definition  of  "aggrieved  person" — one  whose 
rights  have  been  injuriously  affected. 

Judgment  reversed,  demurrer  sustained, 
declaration  adjudged  Insufficient,  and  cause 
remanded. 


(81  Vt.  608) 

STATE  V.  RUTLAND  R.  CO. 

SAME  V.  CENTRAL  VERMONT  RY.  CO. 

(Supreme  Court  of  Vennont    Grand  Isle.    Nov. 
21,  1908.) 

1.  Statutes  (§  217*)— Construction— Legis- 
lative History — Contkmpobahkous  Prac- 
tical Construction. 

The    court   in    construing   a   statute,    the 

meaning  of  which  is  in  doubt,  will  consult  the 
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legislative  history  of  the  statute  and  any  con- 
temporaneous practical  construction  given  by  of- 
ficers charged  with  its  application  and  enforce- 
ment. 

[Eld.    Note.— For   other   cases,   see   Statutes, 
Dec.  Dig.  S  217.*] 

2.  Evidence  (§  29*>— Judicial,  Notice. 

The  court  will  take  judicial  notice  of  the 
legislative  history  of  a  statute  and  contemporan- 
eous practical  construction  given  by  officers 
charged  with  its  enforcement. 

[Bd.    Note.— For  other   cases,    see   SMdence, 
Cent.  Dig.  S  37 ;   Dec.  Dig.  |  29.*] 

8.  Statutes  (8  167*)— Eepkai,  bt  Revisior. 

A  statute  which  is  a  revision  of  prior  stat- 
utes  on  the  subject,  and  which  is  intended  as  a 
substitute  for  the  prior  statutes,  and  which  de- 
clares that  the  liability  accruing  under  the  prior 
statutes  before  a  desi^^nated  date  shall  not  be  af- 
fected, repeals  the  prior  statutes. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent.  Dig.  §  242 ;  Dec.  Dig.  8  167.  •] 

4.  Statutes  (g  218*)  —  Conbtboction  —  CoN- 

TEUFOBANEOUB    PRACTICAL   CONSTRUCTION. 

Where  the  language  of  a  statute  is  ambig- 
nous  and  susceptible  of  two  reasonable  inter- 
pretations, weight  will  be  given  to  the  doctrine 
of  contemporaneous  practical  construction. 

[Ed.    Note.— For   other    cases,    see    Statutes, 
Cent  Dig.  |  294;    Dec.  Dig.  |  218.*] 

6.  Statutes  (S  212*)  —  Conbtbuotiow  —  Prb- 
sukftiors. 

It  is  presumed  that  the  Legislature,  in 
adopting  a  statute,  knew  of  the  prior  law  on 
the  subject,  and  of  the  practical  construction 
it  had  received. 

(Ed.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  8  280 ;   Dec  Dig.  8  212.*] 

6.  Statutes  (8  206*)— Corstbuctiow— BJbtkoi 
Of  Words. 

Effect  must  be  given,  if  possible,  to  every 
word,  clause,  or  sentence  of  a  statute. 

[Ed.    Note.— For   other   cases,    see   Statutes, 
Cent.  Dig.  8  283 ;   Dec.  Dig.  8  206.*] 

7.  Taxation   (8  393*)— Railroads— Statutes 

— CONSTEUCnON. 

P.  S.  713,  714,  717,  imposing  a  tax  for 
each  fiscal  year  on  the  appraised  value  of  cor- 
porate franchises,  etc.,  payable  semiannually, 
providing  that  for  each  fiscal  vear  a  railroad 
corporation  may  in  lieu  thereof,  at  its  option, 
pay  a  graduated  gross  earnings  tax,  and  requir- 
ing returns  of  the  gross  earnings  for  semian- 
nual periods,  etc.,  when  considered  in  the  light 
of  the  legislative  history  of  railroad  taxation 
and  the  contemporaneous  construction  given  by 
administrative  oQicers,  and  when  considered  in 
connection  with  sections  691  and  695,  providing 
for  the  imposition  of  additional  taxes  and  the 
refunding  of  excessive  taxes,  require  that  the 
rate  of  the  gross  earnings  tax  shall  be  determin- 
ed on  the  gross  earnings  during  the  fiscal  year 
for  which  the  tax  is  to  be  paid. 

[Ed.   Note.— For  other   cases,   see  Taxation, 
Cent  Dig.  8  657;   Dec.  Dig.  8  393.*] 

8.  Taxation  (8  840*)  —  Railroads  —  Ad  Va- 
lorem Tax--Geoss  Eaeninos  Tax— Option. 

A  railroad  company  exercising  its  option  to 
pay  the  gross  earnings  tax  imposed  by  P.  S. 
714,  in  lieu  of  the  ad  valorem  tax  imposed  by 
section  713,  which  erroneously  computed  the 
amount  of  the  gross  earnings  tax,  and  which 
did  not  pay  the  full  amount  of  the  tax  com- 
puted, is  not  liable  for  the  ad  valorem  tax,  since 
section  694  provides  a  remedy  by  imposing  an 
additional  tax  for  which  the  corporation  is 
liable,  and  for  nonpayment  of  which  it  is  sub- 


ject to  the  same  penalties  as  for  neglecting  an- 
nual or  semiannual  taxes. 

[EJd.  Note.— For  other  cases,  see  T^axation, 
Dec.  Dig.  8  840.*] 

Exceptions  from  Grand  Isle  County  Court ; 
Seneca  Haselton,  Judge. 

Actions  by  the  State  against  the  Rutland 
Railroad  Company  and  against  the  Central 
Vermont  Railway  Company.  There  Tvere 
judgments  for  the  state  in  each  action  ren- 
dered on  an  agreed  statement,  and  defend- 
ant In  each  action  excepts.  Judgment  In 
each  case  reversed. 

Argued  before  ROWELL,  O.  J.,  and  MUN- 
SON  and  WATSON,  JJ.,  and  BflLES,  Su- 
perior Judge. 

C.  W.  Witters,  for  Central  Vermont  Ry. 
Co.  H.  Henry  Powers,  for  Rutland  Railroad 
Co.  Clarke  C.  Fitts,  Atty.  Gen.,  and  Bale 
K.  Darling,  for  the  State. 

WATSON,  J.  By  P.  S.  713,  for  each  fiscal 
year  beginning  with  the  1st  day  of  January, 
a  tax  Is  assessed  upon  the  property  and  cor- 
porate franchise  of  each  person  or  corpora- 
tion owning  or-  operating  a  railroad  located 
In  whole  or  In  part  within  this  state  at  the 
rate  of  1  per  cent  of  the  appraised  value 
thereof,  payable  semiannually.  By  section 
714  for  each  such  year  a  person  or  corpo- 
ration thus  owning  or  operating  a  railroad 
So  located  may.  In  lieu  of  the  tax  assessed  In 
the  preceding  section,  pay  to  the  state  In 
the  manner  and  at  the  times  specified  la  tbe 
third  following  section  (717)  2%  per  cent  of 
such  part  of  the  entire  gross  earnings  de- 
rived from  all  sources  as  does  not  exceed 
$2,000  per  mile  of  the  roadbed  of  such  raO- 
road  located  within  this  state  with  provlslona 
for  graduated  rates  according  to  specified  In- 
crease in  the  gross  earnings  per  mile.  And 
by  section  717  such  person  or  corporation  ac- 
cepting the  provisions  of  section  714  shall 
make  returns  of  the  gross  earnings  of  such 
railroad  for  semiannual  periods  specified, 
and  shall  within  30  days  thereafter  pay  to 
tbe  state  treasurer  tbe  percentage  of  sudi 
gross  earnings  provided  In  the  section  last 
named. 

One  question  Is  whether  under  section  714 
tbe  tax  Is  to  be  rated  according  to  the  gross 
earnings  per  mile  for  the  full  fiscal  year,  or 
only  for  the  semiannual  period  on  which  the 
particular  payment  is  to  be  based.  The 
meaning  of  the  statute  in  this  respect  being 
in  doubt,  we  consult  the  legislative  history 
of  the  law  taxing  railroads  in  this  state 
during  the  last  quarter  of  a  century,  and 
any  contemporaneous  practical  constructlcm 
given  by  the  ofllcers  charged  with  the  appli- 
cation and  enforcement  of  Its  provisions — all 
of  judicial  notice — as  aids  in  arriving  at  the 
true  Intention  of  the  statute  under  consid- 
eration. The  first  enactment  of  a  similar  na- 
ture that  has  come  to  our  attention  is  Act 
No.  1,  p.  6,  Laws  1882,  of  which  section  11 
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provided  that  every  corporation,  person,  or 
persons  owning  or  operating  a  railroad  in 
this  state  should  pay  a  tax  on  the  entire 
gross  earnings  of  such  railroad  if  situated 
wholly  within  this  state;  and,   if  situated 
partly  within  and  partly  without  the  state, 
the  tax  should  be  upon  such  proportion  of 
the  entire  gross  earnings  as  the  mileage  of 
the  trains  run  in  the  state  bore  to  the  mile- 
age of  all  trains  run  on  the  entire  line  of 
road.    By  section  12  the  tax  was  to  be  rated 
according  to  the  earnings  per  mile  of  road 
In  this  state,  and  assessed  at  the  rate  of  two 
per  cent  on  the  first  $2,000  a  mile  of  total 
earnings  if  lees  than  that  sum,  and  at  a 
graduated  rate  on  the  gross  earnings  above 
that  sum,  In  this  respect  essentially  like  the 
law  now  in  force.    And  by  section  13  the 
tax  was  payable  one-half  semiannually,  and 
to  be  based  upon  the  gross  earnings  during 
the  six  months  terminating  at  times  specified. 
The  law  of  section  12  was  re-enacted  with 
some  additions  as  a  part  of  Act  No.  6,  p.  7, 
Laws  1884.    However,   as  far  as  material 
here,  the  law  continued  the  same.    The  tax 
thereunder  was  not  in  terms  characterized  as 
either  annnal  or  semiannual,  yet  from  the 
time  of  its  original  enactment  until  the  fall 
of  1890,  when  the  law  so  far  as  it  sought  to 
tax  earnings  derived  from  interstate  com- 
merce was  declared   unconstitutional    (Ver- 
mont &  Can.  R.  R.  Co.  v.  Cen.  Vt.  R.  R.  Co., 
'  63  Vt  1,  21  Ati.  362,  731,  10  L.  R.  A.  662; 
8.  a  159  D.  S.  630,  16  Snp.  Ct.  113,  40  L.  Ed. 
284),  the  successive  commissioners  of  state 
taxes  construed  the  statute  as  laying  a  semi- 
annual tax  and  acted  upon  this  construction 
In  its  execution.    Act  No.  8,  p.  5,  Laws  1890, 
entitled  "An  act  to  provide  a  revenue  for  the 
payment  of  state  expenses,"   was  approved 
November  26th  and  took  effect  from  its  pas- 
sage.   Tliat  act  was  a  revision  of  the  whole 
snbject-matter  of  taxation  for  the  purpose 
named  in  the  title,  and  was  Intended  as  a 
substitute  for  the  law  of  1882  and  amend- 
ments and  additions  thereto ;  and  the  latter 
law,  as  far  as  it  related  to  taxes  on  the  gross 
earnings  of  railroads — beyond  this  we  have 
no  occasion  to  speak — was  by  implication  re- 
pealed thereby  (Barton  National  Bank  v.  At- 
kins, 72  Vt  33,  47  Atl.  176).  except  that  by 
section  46  of  the  new  act  the  liabilities  of 
companies  and  persons  to  pay  to  the  state 
taxes  which  accrued  prior  to  July  1,  1890, 
under  the  law  then  existing  were  not  to  l>e 
affected.    That  the  Legislature  intended  such 
a  repeal  of  the  previous  law  is  clearly  shown 
iny  thus  expressly  continning  it  in  force  as 
to  the  liabilities  for  taxes  Imposed  under  It 
By  the  act  of  1890  provision  was  made  for 
the  assessment  of  a  tax  upon  the  appraisal 
of  the  property,  taking  into  consideration  the 
corporation  franchise  of  a  railroad  in  this 
state,  payable  semiannually  (section  14),  with 
tbe  further  provision  that  in  lieu  of  the  tax 
tbns  assessed,  the  owner  or  operator  of  such 
railroad  might  "annually"  pay  to  tbe  state  a 
oamed  arbitrary  percentage  on  the  gross  earn- 


ings thereof.  Section  17.  And,  If  tbe  pro- 
visions of  this  optional  privilege  were  ac- 
cepted, semiannual  returns  of  the  gross  eam> 
ings  were  required,  and  within  a  time  limited 
thereafter  the  percentage  paid  for  the  period 
covered  by  said  returns.  Section  18.  The  law 
of  these  sections  became  sections  19,  20,  21, 
Act  No.  20,  p.  20,  Laws  1902,  without  change 
material  here,  except  that  in  section  10  the 
tax  on  the  appraisal  was  in  terms  also  to 
be  "annually"  assessed.  Nor  so  far  as  ma- 
terial here  was  the  law  of  1902  changed  by 
Act  No.  29,  p.  30,  Laws  1904,  except  that  in- 
stead of  the  provision  being  as  l>efore  that 
such  (^tional  tax  might  be  paid  "annually," 
it  was  "fcH:  the  fiscal  year  beginning  with 
the  first  day  of  January,  1905,  and  for  each 
year  thereafter ;"  and,  if  such  option  for  tbe 
first  six  months  of  the  year  was  not  accepted. 
It  could  not  be  for  the  rest  of  the  year. 
Section  5.  In  1906  the  statute  was  amended 
to  read  as  it  now  does  with  some  immaterial 
change  of  language  in  tbe  general  revision. 
Laws  1906,  p.  36,  No.  37,  S  1;  P.  8.  714. 
The  phrase,  "for  the  fiscal  year,"  etc.,  was 
retained,  and  an  optional  privilege  was  given 
to  pay  graduated  rates  on  the  gross  earnings 
in  principle  like  the  law  of  1882  and  1884, 
In  lieu  of  the  regular  tax  assessed  on  the 
appraisal  with  tbe  further  provision,  which 
was  first  contained  in  the  Act  of  1904,  in  ef- 
fect limiting  the  right  of  option  to  its  exer- 
cise for  the  entire  year. 

It  Is  well  settled  that  where  the  language 
of  a  statute  is  amblgnous  and  susceptible  of 
two  reasonable  interpretations,  weight  is 
given  to  the  doctrine  of  contemporaneous 
practical  construction.  In  re  National 
Guard,  71  Vt  493,  45  Atl.  1051;  State  v. 
Stimpson,  78  Vt  124,  62  Atl.  14,  1  L.  R.  A. 
(N.  S.)  1153;  Houghton  v.  Payne,  194  U.  S. 
88,  24  Sup.  Ct  590,  48  L.  Ed.  888;  Whltte- 
more  v  People,  227  III.  453,  81  N.  E.  427. 
Under  this  doctrine  the  practical  constrnc- 
tion  given  to  the  law  of  1882  and  1884  by  the 
administrative  officers  whose  duty  it  was 
to  carry  it  into  execution  ior  the  l«igth  of 
time  before  stated  would  be  entitled  to  great 
respect,  and  perhaps  would  be  controlling 
in  tbe  interpretation  of  tlie  statute  here  un- 
der consideration,  did  not  the  latter,  viewed 
in  the  light  of  legislative  history  and  the 
practical  construction  given  to  the  earlier 
law,  contain  indicia  of  an  Intention  by  the 
Legislature  to  give  it  a  different  meaning. 
As  before  observed,  the  law  of  1882  and  1884 
was  without  terms  expressly  characterizing 
the  tax  assessed  thereby  as  either  annual  or 
semiannual  as  distinguished  from  the  other, 
and  the  language  in  this  respect  may  well  be 
said  to  have  been  of  doubtful  import  It  is 
presumed  that  the  Legislature  was  informed 
of  this  law  and  of  the  practical  construction 
it  had  received,  giving  tbe  tax  a  semiannual 
character,  when  the  subsequent  acts  were 
passed.  Snth.  Stat  Const.  (2d  Ed.)  $f  403, 
409.  In  tbe  light  of  this  information  it  en- 
acted the  law  of  1890,  expressly  providing 
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that  payment  of  an  arbitrary  percentage  on 
tbe  grofis  earnings  might  "annnally"  be  made 
In  lieu  of  the  tax  on  the  appraisal,  and  the 
same  language  was  used  In  the  act  of  1002. 
In  the  amendment  of  1904  the  language  was 
changed  from  the  word  "annually"  to  "for 
the  fiscal  year  beginning,"  etc.,  words  equally 
or  more  definite,  with  a  further  provision 
declaring  that  no  right  to  exercise  such  op- 
tion In  the  second  half  of  the  year  should 
exist  excei>t  that  It  had  been  exercised  In  the 
first  Thus  by  the  two  provisions  an  Inten- 
tion Is  Indicated  to  make  the  optional  tax  an 
annual  one  rather  than  semiannual.  The 
same  provisions  were  carried  forward  Into 
tbe  law  of  1906,  which  changed  the  previously 
existing  optional  right,  'Yor  the  fiscal  year 
b^tnnlng,"  etc.,  to  pay  an  arbitrary  rate  per 
cent  on  the  gross  earnings,  to  the  same  right 
"for  the  fiscal  year  beginning,"  etc.,  to  pay 
gn^adoated  rates  on  the  gross  earnings  In 
lieu  of  the  regular  tax  on  tbe  appraisal,  also 
for  tbe  fiscal  year.  In  view  of  the  law  of 
1882  and  1884  and  its  known  practical  con- 
struction, the  insertion  of  the  two  above- 
named  provisions  In  the  subsequent  acts,  as 
before  noticed,  can  reasonably  be  accounted 
for  only  as  an  Intention  by  the  lawmakers  to 
make  the  tax  an  annual  one  Instead  of  semi- 
annual, as  by  the  earlier  law  undor  the  con- 
struction given.  To  hold  that  such  was  not 
the  effect  would  be  to  render  the  words  so  in- 
serted without  force,  a  holding  not  In  har- 
mony with  tbe  elementary  rule  of  construc- 
tion that  effect  must  be  given,  If  possible,  to 
every  word,  danse,  and  sentence  of  a  statute. 
And,  the  tax  being  for  the  fiscal  year,  to 
make  the  provision  therefor  effectual,  the  ratie, 
I^  Implication,  Is  to  be  determined  by  the 
gross  earnings  during  the  same  period.  Tbe 
phrase  "In  the  manner  and  at  the  times  sped- 
fled  In  the  third  following  section"  (P.  S. 
717)  does  not  indicate  otherwise;  for  that 
section  provides  only  for  returns  of  the  gross 
earnings  on  which  to  base  the  semiannual 
payments,  and  specifies  tbe  times  within 
which  such  payments  shall  be  made.  We 
hold,  therefore,  that  the  rate  Is  to  be  de- 
termined upon  the  gross  earnings  during  the 
fiscal  year  for  which  the  tax  Is  to  be  paid. 

It  Is  said,  however,  that  as  a  practical  fact 
the  gross  earnings  of  a  railroad  are  not  uni- 
formly the  same  between  the  two  six-months 
periods  of  the  year,  consequently  under  the 
above  construction  there  might  be  an  excess 
over  tbe  true  amount  by  law  to  be  paid  at 
the  end  of  the  first  semiannual  period ;  that 
It  Is  hardly  probable  that  the  Legislature 
has  passed  a  law  taking  more  of  tbe  taxpay- 
er's money  than  It  ought  for  tbe  sake  of  re- 
turning It  at  the  end  of  the  year ;  and  that, 
on  tbe  other  band.  If  tbe  rate  Is  determined 
by  the  gross  receipts  for  each  six-months 
period,  there  can  be  no  such  thing  as  an  over- 
payment during  the  fiscal  year.  It  Is  true 
that,  If  the  rate  Is  determined  by  the  gross 
earnings  for  semiannual  periods,  the  exact 
^at  required  by  law  to  be  paid  can  al- 


ways be  ascertained,  while  under  flie  cm- 
Btructlon  given  there  may  be  an  overpayment 
at  the  end  of  die  first  half  of  the  year,  or  the 
amount  paid  may  be  too  small.  Yet  the  force 
of  this  argument  is  In  support  of  the  con- 
struction here  given,  since  by  making  provi- 
sion for  the  refunding  of  any  excess  paid  (P. 
S.  603),  and  for  an  additional  tax  In  case 
the  Commissioner  finds  that  owing  to  the 
Incorrectness  of  a  return,  or  any  other  cause, 
a  tax  paid  Is  too  small  (P.  S.  694),  manifest* 
ly  tbe  Legislature  contemplated  that  there 
might  be  such  a  condition  of  things  as  to 
make  the  law  of  these  sections  applicable. 

Tbe  facts  of  record  show  that  the  defend- 
ant in  each  case  duly  and  seasonably  elected 
to  accept  the  provisions  of  section  714,  and 
that  the  Rutland  Railroad  Company  paid  to 
the  state  the  amount  of  the  tax  computed 
with  the  rate  determined  by  the  gross  earn- 
ings of  the  respective  semiannnal  periods  on 
which  the  several  payments  were  based.  In- 
stead of  the  amount  computed  with  the  rate 
determined  by  the  gross  earnings  for  the  full 
fiscal  year,  as  required  by  the  statute  under 
the  construction  here  given ;  that  the  Central 
Vermont  Railway  Company  computed  the  tax 
with  tbe  rates  determined  In  the  same  way, 
and  paid  to  tbe  state  the  major  part,  but  not 
the  full  amount,  of  the  tax  so  computed. 
The  state  contends  that,  since  In  each  case 
the  payments  made  were  based  upon  an  er- 
roneous method  of  computation,  the  defend- 
ants have  not  legally  availed  tbemselves  of 
the  option,  and  that  consequently  tbey  are  li- 
able for  taxes  on  tbe  appraisal  of  their  prop- 
erty and  corporate  franchises  iand«r  section 
713.  In  support  of  this  position,  it  is  ai^ 
gued  that  section. 714  creates  no  legal  liabil- 
ity on  the  defendants'  part  to  pay  the  sum 
therein  provided  for  In  lieu  of  the  tax  on  the 
appraisal,  that  a  payment  thereof  Is  purely 
voluntary,  and  that  no  method  Is  provided 
whereby  the  state  may  enforce  It  But  the 
fact  that  payment  npon  the  gross  earnings 
was  optional  did  not  In  Itself  make  the  pay- 
ments so  made  voluntary.  The  defendants 
were  by  statute  obliged  to  pay  a  tax,  and 
It  would  be  on  the  appraisal  unless  they  ac- 
cepted the  option  given  them  also  by  statute 
to  pay  on  the  gross  earnings.  The  payment 
of  the  percentage  specified  was  none  the  lesa 
mandatory  under  the  optional  provision  when 
accepted  than  was  the  tax  on  tbe  appraisal 
had  the  option  not  been  exercised.  In  either 
form  money  paid  Is  a  tax. 

In  principle  the  effect  of  this  optional  right 
is  not  unlike  that  ouder  consideration  in 
Baker  t.  Sherman,  77  Vt  167,  59  Atl.  167. 
There  in  a  former  suit  between  the  same  par- 
ties, upon  the  same  cause  of  action,  tbe  de- 
fendants after  verdict  moved  in  arrest  of 
judgment  which  motion  was  finally  sustained 
in  this  court,  and  the  declaration  held  bad. 
The  court  granted  leave  to  amend  and  a  new 
trial  on  terms  imposed,  and  ordered  that  if 
a  new  trial  was  not  wanted  on  the  terms  Im- 
posed, Judgment  should   be  arrested.     Ibe 
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cue  b«lng  r«nanded  to  the  coun^  onirt,  the 
plalntlSs  elected  to  submit  to  an  arrest  of 
Judgment  ratber  than  to  amend  tite  writ 
and  proceed  to  a  new  trial  on  tbe  terms  im- 
posed. A  new  suit  was  then  brought  for  the 
same  cause  of  action,  and  by  the  plea  of  the 
statute  of  limitations  and  pleadings  subse- 
quent thereto  the  question  whether  tbe  plain- 
tiffs voluntarily  abandoned  the  former  suit 
was  put  in  l8sa&  The  defendants  contended 
that  the  election  between  the  two  courses 
made  the  election  to  submit  to  an  arrest  of 
judgment  a  voluntary  abandonment  of  the 
suit  In  holding  to  the  contrary  the  court 
said:  "But  it  is  to  be  observed  that  this  was 
not  a  case  in  which  the  plaintiffs  could  do 
either  or  neither  of  two  things.  They  sought 
to  bold  the  verdict  which  they  had  obtained, 
but  were  compelled  to  abandon  It  and  to  take 
one  of  two  courses,  both  of  which  were 
against  their  will.  Under  such  circumstances 
the  taking  of  one  course  rather  than  the  oth- 
er does  not  make  the  course  taken  voluntary 
In  any  proper  sense.  •  ♦  ♦  In  submitting 
to  an  arrest  of  judgment  when  in  a  dilemma 
not  of  their  own  seeking  but  forced  upon, 
them,  the  plaintiffs  were  acting  under  Ju- 
dicial compulsion."  Section  694  of  the  stat- 
ute, to  which  reference  has  already  been 
made,  provides  ample  remedy  by  requiring 
the  commissioner  In  case  he  finds  that  owing 
to  tbe  Incorrectness  of  a  return,  or  any  oth- 
tit  cause,  &  tax  paid  is  too  small,  to  assess 
an  additional  tax  sufficient  to  cover  tbe  defi- 
cit and,  if  t!he  additional  assessment  Is  not 
paid  within  the  time  therein  spedfled,  tbe 
person  or  corporation  against  whom  it  is  as- 
sessed becomes  liable  to  the  same  penalties 
as  for  neglect  to  pay  annual  or  semlan^iual 
taxes. 

It  follows  that  on  the  agreed  cases  the 
state  is  not  entitled  to  recover  in  either  suit 

In  each  case  Judgment  reversed,  and  Judg- 
ment (or  the  defendant  without  costs. 


(O  Vt  420) 

a  D.  KBTBS  &  CO.  T.  UNION  PAO.  TEA 
CO. 

(Supreme  Court  of  Vermont    Rutland.    Oct.  8, 
1908.) 

L  Pbincipax  and  Agknt  (J  103*)— Powras  of 

AGEKT— CONTBACT  OF  AOENOT— CONSTBUC- 
IION. 

Defendant's  branch  store  was  in  charee  of 
a  manager,  who  conducted  the  business  under  a 
contract  providing  that  he  should  hav;  general 
charge  of  tbe  sale  of  defendant's  merchandise, 
should  sell  only  the  merchandise  intrusted  to 
him,  and  authorizing  him  to  incur  expenses  for 
salaries  of  employes,  commissions  of  salesmen 
for  goods,  the  hire  of  horses  and  wagons  for  de- 
livering merchandise,  etc,  and  other  petty  items 
Bccessai^  to  maintain  the  store  and  prosecute 
tbe  busmess,  and  further  providing  'that  he 
sbonld  have  no  authority  to  subject  defendant 
to  any  liability,  except  as  thereinbefore  express- 
ly declared,  and  that  expenses  and  disburse- 
Bents  not  named  therein  should  be  incurred 
only    by    express    authority    from    defendant. 

*rBr  othrn:  ( 


JSTeld,  that  the  manager  was  not  authorized  to 
purchase  goods  to  replenish  the  stock. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  t  278;    Dec.  Dig.  |  103.*] 

2.  Pbihoipal  and  Aobnt  (S  103*)— Pow«M 
OF  Agent— Purchases,  Sales,  and  Con- 
vxTARCES— Implied  Aothobity. 

Authority  of  an  agent  to  buy  cannot  proi>- 

erly  be  inferred  from  an  authority  to  sell. 
[Ed.  Note.— For  other  cases,  see  Principal  and 

Agent  Cent  Dig.  i  278 ;    Dec.  Dig.  |  103.*] 

5.  Pbincifai.  and  Aobnt  (S  124*)— Powebs 
OF  Agent- Implied  Autiiobitt  — Condoct 
OF  Principal— Questions  fob  Jury. 

Whether  defendant's  agent  had  so  conduct- 
ed the  business  by  permission  of  defendant  as  to 
authorize  him  to  purchase  certain  goods  of 
plaintiff  held,  under  the  evidence,  a  question 
tor  the  jury. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  {  724;   Dec  Dig.  f  124.*] 

4.  Principal  and  Agent  (i  170*)— Adthob- 
iTT  OF  Agent— Uradtbobizbo  Acts— Uati- 

FICATION. 

A  principal  who,  with  knowledge  that  his 
agent,  in  violation  of  his  authority,  is  p^irchas- 
ini;  goods  for  use  In  the  principal's  bnsiness, 
fails  to  dissent  and  notify  the  seller  thereof  iu  a 
reasonable  time,  will  be  taken  as  assenting  to 
the  agent's  acts. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  S  U38;   Dec.  Dig.  (  17U.*] 

6.  Pbincipal  and  Agent  (J  170*)- Powers 

OF    AoBNT— PUBCHABES,     SaLBS,    AND    CON- 

VBTANCBS  —  Implied    and    Apparent    AO- 

tuoritt— Evidence. 

Where  a  principal  with  knowledge  that  his 
agent,  in  violation  of  his  authority,  is  purcbas- 
ing  goods  for  use  in  the  principal's  business  fails 
to  dissent  and  notify  the  seller  within  a  reason- 
able time,  such  silence  is  evideuce  of  authority 
on  the  agent's  part  to  make  like  purchases  in 
the  future,  and  before  notice  of  want  of  author- 
ity. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent.  Dig.  |  638 ;    Dec.  Dig.  f  170.*J 

6.  Prinoipai.  and  Agent  ({  14*)— Impubd 
Agency. 

It  is  the  prior  conduct  of  the  principal  that 
affords  ground  to  Infer  tbe  continuance  of  the 
agency  in  tbe  particular  business. 

[Eld.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  f  27^;  Dec  Dig.  {  14.*] 

7.  Principal  and  Agent  (g  137*)— Powkbs 
OF  Agent — Estoppel  of  Principal  to 
Dent  Authority  of-  Agent. 

The  authority  of  an  agent  Is  enlarged  by 
implication  as  to  third  persons.  If  the  principal 
allows  him  to  act  as  his  agent,  beyond  his  au- 
thority, without  objection,  and  in  such  ease  the 
principal  Is  bound  by  estoppel  to  those  dealing 
with  the  agent  as  such,  within  the  appareoi 
scope  of  his  authority,  without  knowledge  of 
want  of  anthority. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  |  492;   Dec  Dig.  |  137.*J 

Exceptions  from  Rutland  County  Court; 
ESeazer  !•.  Waterman,  Judge. 

Assumpsit  by  E.  D.  Keyes  &  Co.  against 
the  Union  Pacific  Tea  Company.  Judgment 
for  plaintiff,  and  defendant  ezcet>ted.  Re- 
versed and  remanded. 

Lawrence  &  Lawrence  and  B.  ti.  Stafford, 
for  plaintiff.  Butler  ft  Moloney,  for  de- 
fendant 
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''  ROWBLL,  C.  J.  ThiB  Is  assumpsit  for 
goods  sold  and  delivered,  from  time  to  time, 
from  July  25,  1905,  to  January  19,  1906,  con- 
sisting of  a  chest  of  tea  and  nine  barrels  of 
sugar. 

The  plaintiffs  are  wholesale  grocers,  re- 
siding and  doing  business  in  the  city  of  Rut- 
land. The  defendant  Is  a  New  York  corpora- 
tion, having  Its  principal  office  and  place  of 
business  in  the  city  of  New  York,  and  is  an 
Importer,  and  a  retail  dealer  In  teas,  coffees, 
and  spices,  and  a  wholesale  and  retail  dealer 
In  sugar,  having  a  branch  store  In  the  city 
of  Rutland,  which  It  claims  was  for  the 
sale  of  Its  own  merchandise  only.  This  branch 
store  was  In  charge  of  one  Hoore  as  manager, 
and  had  been,  most  of  the  time,  for  15  or  20 
years,  who  conducted  the  business  thereof  un- 
der a  written  contract  with  the  defendant 
The  plaintiff  claimed  to  have  sold  and  deliv- 
ered said  goods  to  Moore  as  the  defendant's 
agent.  But  the  defendant  claimed  that  un- 
der Its  contract  with  Moore  he  had  no  au- 
thority to  buy  goods  for  said  store,  neither 
for  cash  nor  on  credit,  and  no  authority  to 
buy  the  goods  In  question,  and  none  to  pledge 
the  defendant's  credit  therefor.  The  plain- 
tiff's evidence  tended  to  show  that  the  goods 
were  ordered  by  Moore  for  said  branch 
store,  and  were  delivered  there,  put  In  with 
the  other  goods  In  the  store,  and  a  large 
part  of  them  taken  out  and  distributed  to 
customers  of  the  store  by  the  defendant's 
canvassing  agents;  thai  the  money  received 
therefor  was  turned  over  to  Moore  at  the 
store,  mingled  with  other  money  received 
thereat  for  goods  sold,  and  by  him  sent  to 
the  defendant  In  New  York;  that  when  the 
goods  were  bought,  there  was  a  shortage  of 
such  articles  In  the  store;  and  that  they 
were  needed  to  fill  orders  that  had  been  taken 
by  the  canvassing  agents,  and  temporarily 
to  supply  customers  at  the  store,  which  short- 
age was  occasioned  by  delay  in  transit  of 
goods  ordered  by  Moore  of  the  defendant's 
New  York  store,  or  because  he  did  not  sea- 
sonably place  his  orders.  The  plaintiff's  evi- 
dence further  tended  to  show  that  Moore  as 
such  manager  had,  from  time  to  time,  for 
about  16  years,  bought  similar  goods  of 
them  for  said  branch  store,  which  were  de- 
livered and  paid  for  In  the  usual  course  of 
business  and  sold,  and  the  avails  thereof  ac- 
counted for  by  Moore,  as  aforesaid. 

The  written  contract  between  Moore  and 
the  defendant  provided,  among  other  things, 
that  Moore  was  to  have  the  general  charge 
and  management  of  the  sale  of  the  defend- 
ant's merchandise  at  said  branch  store,  and 
such  other  authority  as  was  therein  specific- 
ally conferred;  was  to  engage  such  clerks 
and  other  employes  as  the  defendant  should 
deem  necessary  for  the  due  prosecution  of 
Its  business  at  said  store,  appoint  their  du- 
ties, and  see  to  it  that  they  faithfully  per- 
formed them ;  was  to  have  the  custody  of  all 
the  defendant's  property  contained  In  said 
store  or  used  In  the  business  thereat.  Includ- 


ing money,  merchandise,  checks,  presents, 
horses,  wagons,  harness,  and  fixtures,  and  to 
be  responsible  to  the  defendant  therefor ;  and 
was  to  sell  only  that  merchandise  and  prop- 
erty of  the  company  which  should  be  In- 
trusted to  him  for  that  purpose.  The  con- 
tract authorized  Moore  to  Incur  expenses, 
and  to  make  disbursements  for  account  of 
the  defendant  from  the  proceeds  of  sales,  for 
the  following  purposes:  The  salary  of  him- 
self and  the  salaries  of  other  employes  In 
said  store ;  commissions  of  salesmen  for  sell- 
ing goods,  when  paid  by  him  In  accordance 
with  written  Instructions  of  the  company; 
gas,  electric  light  or  power,  coal,  advertising 
to  secure  salesmen;  strictly  temporary  wag- 
on or  harness  repairs;  feed  and  shoeing  of 
horses  used  on  delivery  wagon  connected 
with  said  store;  freight  and  cartage;  ex- 
press; the  hire  of  horses  and  wagons  for 
making  deliveries  of  merchandise  therefrom ; 
veterinary  surgeon's  services  for  emergen- 
cies; and  other  petty  small  Items  necessary 
for  the  maintenance  of  the  store  or  the 
prosecution  of  the  business  thereat"  The 
section  of  the  contract  containing  this  au- 
thority closed  by  saying  that  ttae  manag;er 
should  have  no  authority  to  subject  the  com- 
pany to  any  liability,  except  as  thereinbefore 
expressly  declared. 

The  plaintiffs  claimed  that  in  the  author- 
ity thus  conferred  upon  Moore  to  Incur  ex- 
pense, the  clause  "and  other  petty  small 
Items  necessary  for  the  maintenance  of  the 
store  or  the  prosecution  of  the  business  there- 
at" authorized  him  to  buy  the  goods  In  ques- 
tion. The  defendant  claimed  the  contrary. 
The  court  submitted  the  clause  to  th?  jury 
for  Its  consideration,  saying  that  Its  construc- 
tion was  plain,  as  far  as  the  court  had  to  say 
about  it,  and  authorized  Moore  to  make  pur- 
chases only  of  petty  or  small  character  or 
amount  necessary  for  the  maintenance  of  the 
store  and  the  -  transaction  of  the  business, 
and  that  the  only  question  for  the  Jury  on 
that  clause  was  whether  these  were  pet^  or 
small  purchases,  and  whether  they  were  nec- 
essary for  the  maintenance  of  the  store  and 
the  transaction  of  the  business,  considering 
its  character  and  extent;  that  It  was  for  the 
Jury  to  say  whether  the  clause  applied  to 
this  particular  class  of  goods,  or  was  Intend- 
ed to  apply  to  any  such  amounts,  and  wheth- 
er they  were  necessary  for  the  maintenance 
of  the  store  and  the  transaction  of  the  busi- 
ness. T^hls  was  error.  The  court  should 
have  ruled  the  question  for  the  defendant  as 
matter  of  law  under  the  ejusdem-generls 
rule,  for  the  contract  discloses  nothing  to 
make  that  rule  Inapplicable,  as  It  does  not 
appear  therefrom  that  the  parties  Intended 
that  those  general  words  should  Include,  not 
ouly  things  of  the  same  kind  as  those  ^eclf- 
Ically  enumerated,  but  also  goods  to  replen- 
ish the  stock,  which  were  things  of  a  very 
different  kind;  but  quite  the  contrary  ap- 
pears, for  the  contract '  expressly  provided 
that  Moore  was  to  make  disbursements  from 
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the  proceeds  of  sales,  and  to  sell  only  the 
merchandise  and  property  that  the  defendant 
Intmsted  to  blm  for  that  purpose,  which  we 
interpret  to  mean,  not  the  same  in  kind  mere- 
ly, but  the  same  in  Identity  as  well.  This 
constmction  of  that  clause  Is  favored  by  the 
principle  that  an  authority  to  buy  cannot 
properly  be  inferred  from  an  authority  to 
sell.  The  acts  are  so  distinct  In  nature,  and 
not  dependent  upon  nor  incidents  of  each 
other.  Story,  Agency  (7th  Ed.)  §§  88,  89.  The 
contract  further  provided  that  expenses  and 
dlsbnisements  not  named  therein  should  be 
Incurred  and  made  only  by  express  authority 
from  the  defendant,  or  by  requisition  duly 
made  and  approved  according  to  Its  rules, 
and  that  passing  and  confirming  an  account 
rendered  by  the  manager,  showing  eipenses 
or  disbursements  not  authorized  by  the  con- 
tract, should  not  be  evidence  of  express  au- 
thority to  make  the  same  in  the  x>artlcular 
Instance  specified  In  the  account,  nor  in  any 
way  modify  nor  affect  the  contract,  nor  be 
deemed  to  authorize  the  making  of  such  nor 
similar  disbursements  at  any  time  thereafter. 
Thus  provision  was  made  for  enlarging  the 
manager's  authority  by  further  express 
agreement,  and  for  guarding  against  its  en- 
largement by  Implication,  and  a  purpose  thus 
to  guard  pervades  the  whole  contract 

The  only  other  ground  of  recovery  claimed 
below  was,  according  to  the  charge,  that 
Moore  had  so  conducted  the  business,  by  per- 
mission of  the  defendant,  that  he  was  thereby 
authorized  to  make  the  purchases  In  ques- 
tion; and  the  court  submitted  the  case  on 
that  ground  also.  This  the  defendant  says 
was  error,  because  there  was  no  evidence 
tending  to  show  an  enlargement  of  Moore's 
authority  In  that  way.  But  the  case  shows 
otherwise.  The  contract  provided  for  an  In- 
spection by  the  defendant's  representative, 
when  required,  both  of  the  goods  and  other 
property  in  the  manager's  hands,  and  of  the 
books  and  papers  relating  to  the  business; 
and  such  Inspection  was  made  from  time  to 
time  during  Moore's  management  The  de- 
fendant's evidence  showed  that  in  May  or 
June,  1901,  when  Moore  was  out  of  the  busi- 
ness for  a  few  months,  and  one  Mastin  was  In 
charge,  a  statement  of  the  plaintiffs'  then  ac- 
count against  the  defendant  came  into  the 
store  by  mall,  and  was  examined  by  Mastin, 
who  then  Informed  the  plaintiffs  that  Moore 
had  no  authority  to  purchase  goods  for  the 
store,  nor  to  pledge  the  defendant's  credit 
therefor,  and  that  the  defendant  did  not  al- 
low Moore,  nor  any  of  Its  agents  nor  mana- 
gers, to  buy  goods  locally.  The  defendant's 
evidence  further  showed  that  at  about  that 
time  one  Lyons,  a  superintending  agent  of  the 
defendant,  was  at  Rutland  investigating  the 
business,  and  that  he  twice  called  the  plain- 
tiffs' attention  to  the  matter  by  telephone, 
and  notified  them  that  Moore  had  no  author- 
ity under  bis  contract  to  make  such  pur- 
chases. The  plaintiffs'  evidence  denied  that 
they  received  any  such  notices  from  Mastin 


and  Lyons,  or  either  of  them,  or  from  any  of 
the  defendant's  agents  or  officers  prior  to  the 
sale  of  the  goods  In  question,  or  prior  to 
Moore's  death  in  April,  1906,  and  showed  that 
they  did  not  know  from  any  source  that 
Moore  had  no  authority  to  buy  goods  of  them 
as  he  did,  bnt  believed  that  he  had,  and  sold 
accordingly. 

The  debit  side  of  the  account  that  thus 
came  to  the  knowledge  of  Mastin  and  Lyons 
commenced,  we  take  it  from  a  statement  of 
account  tn  the  case,  on  September  23,  1895, 
and  ended  on  February  16,  1901,  and  showed 
sales  to  the  amount  of  about  $650,  and  cred- 
its, from  February  27,  1893,  to  February  2, 
1901,  certainly,  of  about  $500.  The  statement 
In  the  case  shows  that  the  account  continued 
in  the  same  way  to  and  including  the  times- 
of  the  sales  of  the  goods  in  question,  and  that 
the  debit  side  amounted  to  more  than  $1,500. 
Knowledge  that  Moore  was  thus  buying  goods 
of  the  plaintiffs  having  come  hon^e  to  the 
defendant — for  Lyons'  knowledge,  certainly, 
if  not  Mastin's,  was  its  knowledge — If  it  did 
not  want  to  be  bound  thereby,  it  should  have 
dissented,  and  given  notice  thereof  tn  a  rea- 
sonable time,  otherwise  It  would  be  taken  as 
assenting.  2  Kent  Com.  *616;  Walsh  v. 
Pierce,  12  Vt  130,  138;  Calrnes  v.  Bleecker, 
12  Johns.  (N.  Y.)  300;  Insurance  Co.  v.  Mc- 
Cain, 96  n.  S.  84,  24  L.  Ed.  653.  And  not  only 
that  but  its  silence  would  be  evidence  of  au- 
thority to  make  like  purchases  In  the  future, 
and  before  notice  of  want  of  authority ;  and 
here  like  purchases  were  continued  to  and 
including  the  purchases  in  question  without 
such  notice,  unless  given  as  the  defendant 
claimed,  which  was  denied.  It  is  the  prior 
conduct  of  the  principal  that  affords  ground 
to  Infer  the  contlnnance  of  the  agency  in  the 
particular  business.  2  Kent  Com.  *616.  Thus 
a  man  sent  his  servant  to  a  shopkeeper  for 
goods  on  credit,  and  paid  afterwards.  He 
sent  the  same  servant  a  second  time  with 
ready  money,  who  received  the  goods,  but  did 
not  pay  for  them.  It  was  held  that  sending 
him  on  trust  the  first  time  and  paying  after- 
wards was  giving  him  credit  so  as  to  charge 
the  master  the  second  time.  Hazard  v. 
Tweadwell,  1  Str.  507.  So  where  an  agent 
was  in  the  habit  of  drawing  bills  on  his  prin- 
cipals, authority  was  implied  from  the  fact 
that  they  had  paid  them,  and  therefore  they 
were  held  bound  by  a  repetition  of  such  acts, 
there  being  no  proof  of  notice  of  a  revocation 
of  the  authority,  nor  of  collusion  with  the 
agent  Hooe  v.  Oxley,  1  Wash.  (Va.)  19,  1 
Am.  Dec.  425 ;  2  Kent  Com.  *615. 

It  is  a  general  rule  that  the  authority  of  an 
agent  is  enlarged  by  Implication  as  to  th'ird 
persons  If  the  principal  allows  him  to  act  as 
his  agent  beymid  bis  authority,  without  ob- 
jection. In  that  case  the  principal  is  bound 
by  estoppel  to  those  who  deal  with  the  agent 
as  such  within  the  apparent  scQpe  of  his  au- 
thority, and  are  not  aware  of  any  want  of 
authority  in  the  matter.    Hanover  Nat  Banlt 
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V.  American  Dock  &  Trust  Go.,  148  N.  Y.  612, 
43  N.  E.  72,  51  Am.  St  Rep.  721. 
Judgment  reversed  and  cause  remanded. 


(81  Vt.  «7) 

BROWN  T.  PEOPLE'S  GASLIGHT  CO. 

(Supreme   Court  of  Vermont.  Rutland.     Oct. 
30,  1908.) 

1.  Mabteb  and  Servant  ({  93*)— Injuries 
TO  Servant— DixxoATioNS  or  DtrriEs  of 
Master. 

The  rule  that  a  master  cannot  delegate  to 
others  bis  duty  to  provide  and  maintain  a  rea- 
sonably safe  place  for  worJc  does  not  require 
him  to  supervise  the  merely  executive  details  ot 
the  worlc  as  it  progresses. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  93.*] 

2.  Master   and   Servant   (§   190*)— Injuries 
■  TO  Servant— Fellow  Servants— Perform- 
ance OF  Duties  of  Master. 

The  supervision  of  the  merely  executive  de- 
tails of  the  worlc  may  be  delegated  by  the  mas- 
ter to  a  fellow  servant,  and  the  master  will  not 
he  liable  for  his  negligence,  and,  where  a  gas- 
light company  provided  its  servants  with  suita- 
ble materials  to  support  the  sides  of  a  ditch 
which  it  was  digging  under  the  supervision  of  a 
competent  foreman,  it  was  not  liable  for  the 
negligence  of  the  foreman  in  failing  to  use  such 
materials,  whereby  the  soil  caved  in  and  injured 
a  servant  working  in  the  ditch. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  458,  459;  De&  Dig.  t 
190.*] 

&.  Master  and  Servant  ({  190*)— Injuries 
TO  Servant— Fellow  Servants— Warning 
Servant. 

Where  the  danger  arising  from  a  crack  in 
the  soil  at  the  side  of  a  ditch  in  which  plaintiff 
was  working  was  obvious  to  a  competent  fore- 
man in  charge  of  the  work,  the  negligence  of 
such  foreman  in  failing  to  warn  plamtiff  of 
such  danger  was  the  negligence  of  a  fellow  serv- 
ant. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  471i  Dec.  Dig.  $  190.*] 

4.  Trial  (}  252*)— Instructions  —  Applica- 

BiLiTT  TO  Evidence. 

In  an  action  by  a  servant  for  injuries,  an 
instruction  that  it  was  the  dnty  of  plaintiff  to 
examine  the  sides  of  a  ditch  in  which  he  was 
working  to  discover  indications  of  danger  was 
inapi>licable  where  the  evidence  showed  that  an 
examination  wonld  not  have  disclosed  such  indi- 
cations. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {!  596-612;    Dec,  Dig.  {  252.*] 

Exceptions  from  Rutland  County  Court; 
Loveland  Munson,  Judge. 

Action  by  Charles  A,  Brown  against  the 
People's  Gaslight  Company.  From  a  judg- 
ment for  plaintiff,  defendant  I)rings  excep- 
tions.   Reversed  and  rendered. 

B.  H.  O'Brien  and  O.  M.  Barber,  for  plain- 
tiff.   Bntler  &  Maloney,  for  defendant 

POWERS,  J.  Among  the  nondelegable  du- 
ties wbicli  a  master  owes  bis  servant  Is  that 
of  providing  and  maintaining  a  reasonably 
safe  place  In  which  to  work.  But  this  rule 
does  not  require  the  master  to  supervise  the 
merely  executive  details  of  the  work  as  it 
goes  along.    These  are  acts  of  service,  and 


are  within  the  proper  range  of  the  servant's 
duties.  They  may  be  delegated  to  a  compe- 
tent co-servant,  and,  when  so  delegated,  neg- 
ligence therein,  though  resulting  In  injury, 
will  not  support  an  action  against  the  master. 
And  It  matters  not  whether  the  offending: 
servant  be  a  foreman,  overseer, '  superintend- 
ent, or  a  mere  fellow  workman;  the  result 
is  precisely  the  same — the  master  is  not  le- 
gally responsible — for  it  Is  the  character  of 
the  act  la  question  which  determines.  So 
It  Is  that  when  a  master  provides  his  servant 
with  suitable  materials  and  instrumentalities 
to  make  safe  the  place,  and  a  competent  fore- 
man to  use  and  apply  them,  he  fully  dis- 
charges his  legal  duty,  and  the  negligence  of 
the  foreman  in  the  manner  in  which  the  ap- 
pliances are  used,  or  in  failing  to  make  use 
of  them  at  all,  will  not  establish  liability 
on  the  part  of  the  master.  Many  cases  sup- 
port this  rule  and  illustrate  its  application. 
Thus  in  Davis  v.  So.  Paa  Co.,  98  Cal.  19,  32 
Pac.  708,  35  Am.  St  Rep.  133,  the  plalntlfTs 
Intestate  was  a  sectlonman  on  the  defend- 
ant's railroad,  and  was  acting  under  a  fore- 
man named  Bresnahan.  By  direction  of  the 
latter  he  ran  a  hand  car  onto  a  siding  to 
clear  the  main  line  for  an  approaching  train; 
Bresnahan  setting  the  switch  for  that  pur- 
pose. Bresnahan  having  failed  to  close  tbe 
switch,  the  train  took  the  siding,  collided 
with  the  hand  car,  and  killed  the  intestate, 
who  was  at  work  under  the  car  making 
some  Unimportant  repairs.  It  was  held  that 
It  was  the  duty  of  the  company  to  provide  a 
suitable  switch,  and  competent  servants  to 
operate  it,  and  that,  when  it  liad  done  so, 
its  duty  toward  the  intestate  was  fully  per- 
formed ;  that  the  duty  violated  did  not  relate 
to  the  place  of  work,  but  to  tharnegllgent  use 
of  an  appliance  or  Instrumentality  which  was 
proper  and  suitable  for  the  purpose  for  which 
it  was  furnished ;  and  that  such  use  of  it 
was  simply  a  detail  of  the  work  or  manage- 
ment of  the  business,  and  that  Bresnahan 
was  a  fellow  servant.  A  recovery  against  the 
company  was  denied.  Again,  in  Kelly  v. 
New  Haven  Steamboat  Co.,  74  Conn.  343,  50 
Atl.  871,  67  L.  R.  A.  494,  92  Am.  St  Rep.  220, 
it  was  held  that  a  shipowner  who  bad  fur- 
nished a  proper  fender  to  be  used,  when 
necessary,  in  making  the  l>oat  fast  to  tbe 
wharf,  was  not  liable  to  one  of  the  crew  for 
the  negligence  of  the  mate  In  failing  to  use 
tbe  fender,  whereby  be  was  injured,  and  that 
it  was  not  a  personal  duty  of  the  company  to 
see  to  it  that  the  fender  was  actually  made 
use  of.  The  same  rule  was  applied  in  Tilley 
V.  Light  &  Power  Co.,  74  N.  H.  316,  67  AU. 
946.  There  the  plaintiff  was  engaged  in 
cleaning  out  a  gas  main  under  the  direction 
of  a  foreman  who  bad  charge  of  tbe  defend- 
ant's gas  department.  Tbe  main  was  pro- 
vided with  valves  which,  if  closed,  would 
cut  off  the  flow  of  gas  through  the  main. 
Through  the  neglect  of  the  foreman  to  close 


•For  other  cues  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Dig*.  1907  to  date,  ft  Beporter  Indexes 
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these  Talvea,  an  explosion  occurred  whlcb 
Injured  the  plalntifF.  It  was  held  that 
the  operation  of  the  Talves  was  an  act  of 
serrlce  porely,  and  the  negligence  that  of 
a  fellow  servant  The  court  says:  'TThe  de- 
fendant, having  provided  proper  appliances 
for  securing  safety  to  their  employes,  was  not 
chargeable  with  the  nondelegable  duty  ot 
properly  operating  them.  They  were  at  lib- 
erty to  Intrast  the  operation  of  the  appliances 
to  any  one  of  their  employes,  provided  only 
they  exercised  ordinary  care  in  selecting  the 
employe;  and  it  is  not  contended  that  they 
failed  In  thl«  respect  In  this  Instance.  At 
beet,  80  far  as  appears  by  the  testimony,  the 
acts  required  to  secure  safety  of  the  place 
were  mere  acts  of  service  which  the  defend- 
ants might  properly  delegate  to  their  em- 
ployes. The  plaintlfTs  position  is  not  streng- 
thened to  any  degree  by  attributing  his  in- 
Jury  to  want  of  safety  in  the  place,  for  such 
course  leads  to  the  same  result,  namely,  that 
the  negligence  was  that  of  a  co-employe  of 
tlie  plaintiff,  for  which  the  defendants  are 
not  re8ponsibI&" 

Cases  much  like  the  one  In  band  are  not 
wanting.  In  Zeigler  v.  Day,  123  Mass.  152, 
the  defendant  was  a  contractor  engaged  in 
the  construction  of  a  sewer  through  the 
streets  of  Cambridge.  The  plaintiff  was  at 
work  for  him  excavating  a  trench  through 
soil  more  or  less  sandy,  under  the  direction 
of  one  Winning,  who  had  charge  of  the  work 
as  superintendent,  and  whose  skill  and  com- 
petency were  admitt^d.  For  the  safety  of 
the  men  In  the  trench  it  was  necessary  in 
some  places  to  shore  up  the  sides.  The  ne- 
cessity for  this,  as  well  as  the  proper  mode 
of  applying  the  safeguards  was  from  the 
nature  of  the  case  left  to  be  determined  by 
the  soperlntendent  as  the  work  progressed. 
There  was  no  evidence  that  the  defendant 
failed  to  famish  sufSclent  and  suitable  ma- 
terial for  the  construction  of  the  required 
safeguards,  or  that  he  was  chargeable  with 
any  specific  personal  neglect  or  knew  of  the 
cause  of  this  Injury,  though  he  was  occasion- 
ally present  as  the  work  went  on.  In  grant- 
ing a  nonsuit,  the  court  said:  "In  the  case 
at  bar  the  work  was  committed  to  the  su- 
pervision of  a  BklUful  and  competent  Buper~ 
Int^dent.  It  required  for  the  protection 
<tf  the  men  the  frequent  use  of  temporary 
structures,  the  location  and  erection  of  which, 
as  the  digging  progressed,  was  a  part  of  the 
'«rork  in  which  the  superintendent  and  the 
men  under  him  were  alike  employed,  and 
for  the  preparation  of  which,  as  in  case  of 
the  scaffold  of  the  mason  or  the  carpenter, 
the  master  is  not  liable,  nnless  there  Is  some- 
thing to  show  that  he  assumed  it  as  a  duty 
Independent  of  the  servant's  employment" 
In  Floyd  v.  Sugden,  134  Mass.  663,  the  plain- 
tiff was  engaged  in  uncovering  a  penstock 
l>eIonglng  to  the  defendant  under  the  direc- 
tion of  one  Gilman,  who  had  full  charge  and 
•control  of  the  premises  and  the  work.  A 
trench  had  been  opened  up  to  get  at  the 


penstock,  and  while  at  work  therein,  at  the 
bottom  of  the  trench  and  on  the  top  of  the 
penstock,  the  latter  gave  way,  and  the  sides 
of  the  trench  caved  In  upon  tdm,  and  caus- 
ed the  Injuries  complained  of.  It  appeared 
that  the  trench  was  dug  In  very  sandy  soli, 
and  the  evidence  tended  to  show  that  the 
sides  ought  to  have  been  shored  up.  No 
shoring  was  nsed,  and  none  specifically  fur- 
nished. But  the  evidence  tended  to  show  that 
there  was  an  abundance  of  suitable  materials 
belonging  to  the  defendant  within  a  few  rods 
of  the  place  of  the  accident  though  this  was 
contested.  "If  the  defendant"  says  the  court, 
"furnished  the  materials,  the  appliances,  for 
doing  this  (shoring  the  trench),  the  use  and 
application  of  them,  according  to  the  exigen- 
cies of  the  work,  was  the  duty  of  the  serv- 
ants engaged  In  the  work,  unless  specially 
assumed  by  the  master.  Oilman,  as  superin- 
tendent of  the  work,  and  the  plaintiff,  as  a 
laborer  upon  the  work,  were  fellow  servants, 
and  the  duty  of  Oilman'  in  using  the  means 
and  appliances  provided  for  safely  and  prop- 
erly carrying  on  the  work  was  that  of  a  serv- 
ant engaged  in  the  same  business  with  the 
plaintiff,  even  if  he  had  acted  as  a  represen- 
tative of  the  master  in  tarnishing  sudi  means 
and  appliances."  In  Dube  v.  Lewiston,  83 
Me.  211,  22  AU.  112,  the  plaintiff  was  engag- 
ed with  others  In  digging  a  trench  for  a  ' 
sewer.  No  shoring  was  used  to  support  the 
sides  of  the  trench,  and  it  caved  In  and  in- 
jured the  plaintiff.  The  construction  of  the 
sewer  was  under  the  general  supervision 
of  the  street  commissioner,  but  the  crew  In 
which  the  plaintiff  was  at  work  at  the  time 
of  his  injury  was  under  the  Immediate  direc- 
tion of  one  Clontler,  as  foreman;  the  street 
commissioner  incidentally  inspecting  the 
work  from  time  to  time  as  It  progressed. 
Thirty  rods  away  was  deposited  a  quantity  of 
lumber  designed  to  be  nsed  for  shoring,  which 
was  suitable  and  available  for  the  purpose. 
At  the  time  of  the  accident  the  commission- 
er was  not  present  and  the  work  was  In  the 
sole  charge  of  Clontler.  Nothing  had  been 
disclosed  before  the  work  commenced  indicat- 
ing a  necessity  for  any  mechanical  contri- 
vance to  protect  the  workmen.  The  location 
and  erection  of  any  such  Structures  neces- 
sarily devolved  upon  the  workmen  acting 
under  the  direction  of  the  foreman  as  the 
digging  progressed.  The  duty  of  determining 
when  the  exigency  of  the  situation  required 
such  protection  had  not  been  specially  as- 
sumed by  the  commissioner.  It  was  held  that 
the  commissioner  discharged  his  duty  when 
he  assigned  to  the  work  an  experienced  and 
competent  foreman  and  furnished  him  with 
suitable  and  sufficient  materials  for  any 
appliances  necessary  for  the  safe  conduct 
of  the  work,  and  that  the  use  and  application 
of  such  materials  formed  a  part  of  the  duty 
of  the  workmen;  and,  if  Cloutler's  failure 
to  shore  up  the  trench  where  the  dirt  caved 
was  negligence.  It  was  the  negligence  of  a 
fellow  servant    In  Berqulst  t.  Minneapolis, 
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^  Minn.  471,  44  N.  W.  530,  the  plalntlfl  was 
digging  a  ditch  for  a  water  pipe  under  tbe 
general  control  of  a  foreman  employed  by 
the  city.  In  carrying  on  the  work  It  became 
necessary  to  shore  up  the  walls  of  the  ditch. 
This  was  done  by  planking  the  sides  and 
bracing  these  planks  by  timbers  extending 
across  the  ditch.  Tbls  work  was  done  by  the 
men  as  occasion  required.  Suitable  material 
was  provided  for  that  purpose.  At  the  time 
of  his  Injury,  the  plalntlfC  was  shoveling  In 
the  ditch  at  a  point  where  it  was  some  six 
feet  deep.  Some  of  the  shoring  was  then 
in  place,  and,  while  farther  work  was  being 
done  to  hold  the  earth  in  place,  the  shoring 
fell  in,  causing  the  injury  complained  of. 
The  negligence  relied  upon  was  In  the  man- 
ner In  which  the  curbing  was  done.  It  was 
held  that  this  was  the,  negligence  of  the 
plalntlCF's  fellow  servants,  and  that  the  city 
was  not  liable. 

Sometimes  the  same  result  iB  reached  In 
Bucb  cases  by  saying  that  the  safe  place  rule 
does  not  apply  where  the  prosecution  of  the 
work  itself  makes  the  place  and  creates  Its 
dangers.  O'Connell  v.  Clark,  22  App.  Div. 
466,  48  N.  T.  Supp.  74;  Cleveland,  0.,  C.  & 
St  L.  R.  Co.  V.  Brown,  73  Fed.  070,  20  C. 
C.  A  147;  Norman  v.  Southern  Ry.  Co. 
(Tenn.)  104  S.  W.  lOSa  But  it  seeds  to  us 
more  logical  to  pnt  the  case  upon  tbe  broad 
ground  that  the  master  has  fully  complied 
with  the  safe  place  rule  whed  he  has  provid- 
ed against  such  dangers  as  may  reasonably 
be  apprehended  by  furnishing  the  servant 
with  the  means  of  protecting  himself.  Durst 
T.  Carnegie  Steel  Co.,  173  Pa.  162,  83  AtL 
1102.  This  puts  the  determination  of  tbe 
question  of  liability  upon  its  true  ground — 
the  character  of  the  act  or  omission  which 
caused  the  injury.  It  properly  differentiates 
the  duties  of  the  master  from  those  of  the 
servant.  It  makes  the  foreman  a  fellow 
servant  because  he  has  exhausted  his  func- 
tions as  the  alter  ego  of  the  master  when  he 
has  provided  the  means  of  protection,  and 
at  that  very  point  he  takes  up  the  functions 
of  a  fellow  laborer.  See  Church,  Kerr  &  Co. 
T.  Callaghan.  155  Fed.  397,  83  G.  C.  A.  669 ; 
Rocco  V.  Gillespie  Co.,  73  N.  J.  Law,  591,  64 
Atl.  117;  and  the  instructive  note  to  La  Fay- 
ette Bridge  Co.  v.  Olsen's  Adm'r,  108  Fed. 
835,  47  O.  a  A.  367,  64  L.  R.  A  33.  Tbese 
cases  are  in  harmony  with  our  staging  cases 
(Lambert  v.  Pulp  Co.,  72  Vt  278,  47  Atl.  1085, 
and  Garrow  v.  Miller,  72  Vt  284,  47  Atl.  1087); 
and  under  their  authority  tbe  defendant's 
motion  for  a  verdict  should  have  been 
granted. 

This  defendant  was  engaged  In  laying  a 
gas  main  in  the  city  of  Rutland.  The  plain- 
tiff was  a  shoveler  employed  on  the  Job.  At 
the  time  and  place  of  the  accident  here  in- 
volved a  ditch  had  been  excavated  to  the 
depth  of  5  or  6  feet  which  was  some  18  or  20 
inches  wide  at  the  bottom,  and  somewhat 
wider  at  the  top.  The  dirt  from  this  ditch 
bad  been  thrown  up  on  the  east  side.    The 


soil  was  of  different  kinds  In  layers,  with 
what  is  described  as  "blue  gravel  mixed  with 
cobble."  beneath  which  was  a  layer  which 
looked  light  and  hard,  but  which  became  as 
the  workmen  stood  in  it  soft  and  wet  The 
foreman  in  charge  of  fb»  work  was  one 
Miles,  whose  competency  was  not  questioned, 
and  who  was  under  the  general  authority  of 
the  defendant's  superintendent  who  was  oc- 
casionally present  as  the  work  went  on,  but 
not  at  the  time  of  the  plaintiff's  injury.  One 
Shelvey  was  the  man  who  calked  the  Joints 
of  the  pipe  after  it  was  laid  in  the  ditch. 
Before  the  pipe  was  laid.  It  was  necessary  to 
grade  properly  the  bottom  of  the  ditch,  and 
at  the  points  where  the  Joints  of  the  pipe 
came,  to  dig  out  bell  holes,  to  give  the  calker 
sufficient  room  to  use  his  arm  in  tamping  the 
Joint  The  bell  holes  were  made  by  digging 
out  the  sides  and  bottom  of  the  ditch  four  or 
five  Inches.  At  the  time  of  his  injury  the 
plaintiff  was  directed  by  Miles  to  go  into  the 
ditch  and  dig  out  a  bell  hole,  and  to  hunr 
about  It  so  that  the  JoUtt  could  be  calked  be- 
fore night  The  walls  of  the  ditch  were  not 
shored  up,  though  tbe  defendant's  superin- 
tendent testified  (and  tbls  was  not  in  any 
way  contradicted)  that  the  defendant  sup- 
plied planking  and  bracing  timbers  to  pro- 
tect dangerous  places,  If  any  occurred. 
The  plaintiff  entered  the  ditch  pursuant  t» 
Miles'  order,  and  began  the  work  assigned 
blm.  While  so  engaged,  he  encountered  a 
stone  in  the  bank,  and,  while  digging  around 
it  to  remove  it  the  east  bank  caved  onto 
him,  and  caused  the  injuries  herein  sued  for. 
After  the  plaintiff  went  into  tbe  ditch,  and 
before  the  bank  caved,  a  crac^  appeared  In 
the  dirt  thrown  up  from  the  ditch  running 
along  parallel  with  the  ditch,  to  which  the 
calker  called  Miles'  attention,  suggesting  that 
the  bank  ought  to  be  braced  to  prevent  cav- 
ing. Miles  replied.  In  substance,  that  it 
would  stand  long  enough  to  get  tbe  Joint 
calked,  and  gave  the  plaintiff  no  warning. 
The  bank  caved  along  this  crack.  It  Is  urged 
that  the  foreman's  knowledge  of  this  crack 
and  the  plalntlfTs  Ignorance  of  It  save  tbe 
case  for  the  plaintiff,  on  the  ground  that  it 
became  the  duty  of  the  master  to  warn  tbe 
'servant  of  a  danger  known  to  bim,  but  un- 
known to  the  servant  Such  is  not  the  case. 
The  danger  was  not  in  a  legal  sense  latent 
The  crack  was  not  so  much  the  source  of 
danger  as  It  was  the  manifestation  of  it. 
But,  in  any  view,  it  was  in  character  obvi- 
ous, though  unseen  by  the  plaintiff.  The 
duty  to  warn  is  coextensive  with  the  duty 
to  exercise  care.  If  It  was  the  duty  of  the 
master  to  protect  the  plaintiff  from  the 
danger  which  threatened,  it  was  his  duty  to 
warn  him  of  tbe  imminence  of  the  danger  In- 
dicated by  the  crack,  otherwise,  not  So  it 
comes  back  to  the  question  hereinbefore  dis- 
cussed. However  great  the  moral  obligation 
resting  on  the  foreman  to  warn  the  plaintiff, 
his  fellow  laborer,  be  did  not  In  bis  neglect 
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to  do  so,  represent  the  defendant,  for  tbe 
master's  duty  had  been  fully  performed.  The 
omission  of  tbe  foreman  in  this  behalf,  like 
his  omission  to  make  use  of  the  shoring,  was 
his  own,  and  not  that  of  his  master — an  omis- 
sion which  comes  within  the  fellow-servant 
mie.  Anderson  r.  Winston  (C.  O.)  81  Fed. 
528. 

Tlie  instruction  to  the  effect  that  it  was 
not  the  duty  of  tbe  plaintiff,  when  ordered 
into  the  ditch,  to  delay  the  work  and  make 
an  examination  of  the  snrroundings  to  see 
if  there  were  any  indications  of  spedal  dan- 
ger, was  inapplicable,  as  no  such  Indications 
had  then  appeared  and  such  an  examination 
would  bare  discovered  none.  The  other  ex- 
ceptions have  been  sufficiently  covered. 

Judgment  reversed,  and  Judgment  for  the 
def^dant  to  recover  Its  costs. 


WIIiUAMS  V.  SHAW,  Town  Treasurer. 
(Supreme  Court  of  Rhode  Island.    Dec  9.  1008.) 

1.  Appeal  and  Erbob  (i  1005*)  —  Revikw— 
Vebdict  on  Confijctino  Evidence. 

WherCj  in  an  action  for  injuries  to  a  pedes- 
trian occasioned  by  a  wire  extending  over  a  side- 
walk, the  evidence  as  to  the  condition  of  the 
wire  at  the  place  of  the  accident  was  conflicting, 
and  there  was  evidence  tliat  the  municipality 
bad  constructive  notice  of  the  defective  condi- 
tion, a  verdict  for  plaintiff,  confirmed  by  tbe  tri- 
al judge,  will  not  he  disturbed. 

[ESd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  H  3864,  3948-S950 ;  Dec.  Dig. 

i  im*i 

2.  Damages   n   130*)— Pebsonal   Injubies— 
Excessive  Dakaoes. 

Where,  in  an  action  for  personal  injuries, 
the  evidence  showed  that  plamtifF  sustained  a 
severe  wrench,  and  ezi)erienced  on  the  following 
day  a  feeling  of  lameness  through  the  leg,  hip,  and 
sides,  and  suffered  much  pain,  that  tbe  injuries 
aggravated  a  fibro-cystic  growth  in  the  right 
ovary,  necessitating  an  operation,  and  that  she 
lost  a  large  amount  of  money  by  being  unable 
to  pursue  her  occupation  of  waitress  and  by  her 
disability  to  labor  for  a  long  time,  a  verdict  for 
$1,100  waa  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  §  130.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Wlllard  B.  Tan- 
ner, Judge. 

Action  by  Sadie  L.  Williams  against  Jo- 
s^h  A.  Shaw,  town  treasurer.  There  was  a 
verdict  for  plaintiff,  and  defendant  brings  ex- 
ceptions. Overruled,  and  cause  remanded, 
with  directions  to  enter  Judgment  on  the  ver- 
dict 

This  was  an  action  of  trespass  on  the  case 
for  negligence,  to  recover  for  injuries  which 
plaintiff  sustained  in  consequence  of  being 
tripped  over  by  a  wire  dangling  from  a  fence 
post  over  and  upon  a  public  sidewalk.  The 
Jury  returned  a  verdict  for  plaintiff  for  $1,- 
100.  The  wrench  which  plaintiff  sustained 
was  a  severe  one,  and  on  the  following  day 
she  experienced  a  feeling  of  lameness  through 
tlie  leg,  hip,  and  sides,  and  on  the  second  day 


she  suffered  a  great  deal  of  pain,  which  on 
the  third  day  became  very  severe.  She  then 
consulted  a  physician.  Subsequently  an  oper- 
ation was  performed  on  her.  A  physician 
testified  that  be  found  that  plaintiff  had  at 
the  time  of  the  accident  a  flbro-cystlc  growth 
in  the  right  ovary,  and  that  tbe  rapid  in- 
crease In  the  growth  thereof  was  caused  by 
the  strain  and  shock  received  at  the  time  of 
the  accident  Plaintiff  lost  a  large  amount 
of  money  by  being  unable  to  pursue  the  oc- 
cupation of  waitress,  and  by  her  disability 
to  labor  at  all  for  a  long  time. 

Page  A  Page  &  Cushlng,  for  plaintiff.  Ben- 
jamin W.  Grim,  for  defendant 

PER  CURIAM.  The  testimony  of  the  plain- 
tiff and  her  eyewitness  as  to  the  accident  is 
not  contradicted.  The  testimony  as  to  the 
condition  of  the  barbed-wire  fence  on  the 
Field  lot  at  the  place  of  the  accident  was  con- 
flicting; but  that  for  the  plaintiff  was  pos- 
itive, while  that  In  behalf  of  the  defendant 
was  negative.  There  was  evidence  from 
which  the  Jury  could  find  that  the  town  had 
constructive  notice  of  the  defective  condition 
complained  of.  Tbe  verdict  of  the  Jury  for 
the  plaintiff  was  confirmed  by  the  judge  who 
sat  in  the  case. 

A  careful  perusal  of  the  testimony  falls  to 
disclose  any  error  on  the  part  of  Judge  or 
jury,  and  the  defendant's  exceptions  are 
therefore  overruled,  and  the  case  is  remitted 
to  the  superior  court,  with  direction  to  enter 
Judgment  on  tbe  verdict ' 


(fa  Pa.  31B) 

CONOX  TP.  SUP'RS  V,  TORK  HAVEN 
ELECTRIC  POWER  PLANT  CO. 

(Supreme  Court  of  Pennsylvania.    Nov.  2, 
1908.) 

1.  Taxation    (|   114*)— Pbopebtt  Stjbject— 
QcASi  Public  Cobpobationb. 

The  real  estate  of  a  quasi  public  corpora- 
tion necessary  to  its  operation  is  not  subject  to 
local  taxation  in  the  absence  of  statutory  au- 
thority. 

[EU.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  208;    Dec.  Dig.  i  114.*] 

2.  Taxation    (|    114»)  —  "Bsai.    Espaxb"  — 
Lands  of  CX>bpobation. 

The  words  "real  estate"  In  the  taxing  stat- 
utes do  not  include  land  or  appurtenances  nec- 
essary to  the  exercise  of  a  franchise  of  a  public 
corporation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  208;    Dec.  Dig.  |  114.» 

For  other  definitions,  see  Words  and  Phras^ 
vol.  7,  p.  5937;    vol.  8,  pp.  7778,  7779.] 

3.  Taxation   (J   114*)— Quasi  Public  Cob- 

PORATIONS. 

The  test  as  to  whether  a  corporation  ia  a 
public  or  quasi  public  corporation,  so  as  to  be 
exempt  from  local  taxation,  is  what  it  is  au- 
thorized to  do,  and  may  be  compelled  to  do,  un- 
der its  charter. 

[B5d.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  §  208;   Dec.  Dig.  i  114.*] 


•Tk  othmt  eases  see  same  topic  and  section  NUUBEUl  in  Deo.  Jb  Am.  Dlga.  1807  to  data,  ft  Reporter  ladezas 
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4  Taxation  (|  114*)  — ExiacPTions— Loo&i. 

,  Taxation. 

Where  a  corporation  is  chartered  to  sup- 
ply water  and  power  to  the  public,  and  to  indi- 
viduals and  corporations  in  a  named- district,  it 
Is  exempt  from  local  taxation  on  its  real  estate, 
as  a  quasi  public  corporation. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  §  208;   Dec.  Dig.  t  114.*] 

6.  Taxation  (8  878*)— Mode  of  AssKSsjotNT— 
CoBPOBATioNS  —  Valuation  or  Capitai,— 
Peopertt  Incltjded. 

In  Pennsylvania  the  real  estate  of  quasi 
public  corporations,  unless  exempt  from  such 
taxation  by  statute,  is  taxed  by  including  the 
value  thereof  in  the  assessment  of  the  capital 
stock. 

[Ed.   Kote.— For  other   cases,   see   Taxation, 
•  Cent.  Dig.  {  626 ;   Dec.  Dig.  {  37&*] 

Appeal  from  Court  of  Common  Pleaa,  Lu- 
sserne  County. 

Action  by  the  Conoy  Township  Supervisors 
against  the  York  Haven  Electric  Power  Plant 
Company.  From  a  Judgment  for  defendant, 
notwithstanding  the  verdict,  plaintiff  appeals. 
Atflrmed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Bernard  J.  Myers  and  Wm.  R.  Brlnton,  for 
appellaiit    W.  U.  Hensel,  tor  appellee. 

ELKIN,  X  It  bas  been  uniformly  held  in 
Pennsylvania  that  the  real  estate  of  a  public, 
or  quasi  public,  corporation,  essential  to  the 
exercise  of  its  corporate  franchises  la  not 
subject  to  local  taxation  in  the  absence  of 
legislative  authority  imposing  such  taxes. 
The  power  to  tax  necessarily  includes  the 
power  to  sell  for  nonpayment  of  taxes,  and 
thus  the  property  of  a  public  corporation, 
without  which  It  could  not  perform  its  duties 
to  the  public,  could  be  sold  piecemeal,  and  the 
corporate  purpose  be  defeated  by  divesting 
the  title  to  certain  portions  of  the  real  es- 
tate against  which  tax  liens  were  flledi 
Again,  many  quasi  public  corporations  extend 
Into  and  through  different  municipalities,  and 
as  a  question  of  public  policy,  it  has  not  been 
deemed  wise  to  subject  them  to  the  exactions 
of  the  taxing  officer  at  every  municipal  divi- 
sion line,  but  rather  to  authorize  the  com- 
monwealth to  impose  a  capital  stock  tax  up- 
on such  corporations;  and,  In  appraising  the 
same  for  the  purpose  of  taxation,  the  real 
estate,  franclilses,  earning  power,  dividends, 
and  all  other  matters  which  affect  the  value 
thereof,  must  tie  taken  Into  consideration. 
In  this  manner  the  real  estate  of  a  quasi  pub- 
lic corporation  is  taxed,  and  while  the  tax 
goes  directly  to  the  state  In  the  first  instance, 
cities,  boroughs,  townships,  school  districts, 
and  other  municipal  divisions  receive  the 
benefits  of  such  taxation  by  appropriations 
made  to  the  public  schools,  to  hospitals,  to 
eleemosynary  Institutions,  and  to  charities  of 
different  kinds  located  throughout  the  state. 
But  without  further  discuSsIon  of  the  policy 


of  the  law,  which  Is  the  foundation  of  tbe 
rule,  it  is  settled  in  this  state  that  tbe  words 
"real  estate,"  In  our  taxing  statutes,  do  not 
Include  lands  or  appurtenances  essential  and 
necessary  to  the  exercise  of  the  franchise  of 
a  public  corporation..  Lehigh  Coal  &. Naviga- 
tion Company  t.  Northampton  County,  8 
Watts.  &  S.  334;  Berks  County  v.  Railroad 
Co.,  6  Pa.  70;  Schuylkill  Navigation  Co.  v. 
Berks  County,  11  Pa.  202;  Wayne  Conntr 
V.  Canal  Co.,  15  Pa.  361 ;  BaUroad  Co.  v.  Sa- 
bin,  26  Pa.  242';  West  Chester  Gas  Co.  v. 
Chester  County,  30  Pa.  232;  CoatesvUle  Gas 
Co.  T.  Chester  County,  97  Pa.  476 ;  PItteburg's 
Appeal,  123  Pa.  374,  16  AtL  621;  Roaring 
Creek  Water  Co.  v.  Olrton,  142  Pa.  92,  21 
Atl.  780 ;  Northampton  County  v.  Easton  Pass 
Railway  Co.,  148  Pa.  282,  23  Atl.  895;  Spring 
Brook  Water  Co.  v.  Kelly,  17  Pa.  Super.  Ct. 
347;  St.  Mary's  Gas  Co.  v.  Elk  County,  191 
Pa.  458,  43  Atl.  321 ;  Southern  Electric  Llglit 
&  Power  Co.  v.  Phila.,  191  Pa.  170,  43  AtL 
123;  Philadelphia  v.  Electric  Traction  Co., 
208  Pa.  157,  57  Atl.  854.  These  and  other 
similar  cases  hold  that  the  real  estate  of 
turnpike,  navigation,  canal,  railroad,  street 
railway,  artificial  and  natural  gas,  water,  and 
electric  light  and  power  companies,  essential 
and  necessary  to  the  exercise  of  their  corpo- 
rate franchises,  is  not  subject  to  taxation  for 
local  puriMses.  The  only  question  in  the 
present  case  Is  -whether  appellee  is  a  quasi 
public  corporation  within  the  meaning  of 
the  law,  so  as  to  entitle  It  to  exemption  from 
local  taxation. 

The  learned  court  below  so  held,  and,  after 
careful  consideration,  we  have  reached  the 
same  conclusion.  If  companies  incorporated 
to  supply  water,  electricity,  and  light  to  the 
public,  are  exempt  from  local  taxation,. under 
the  rule  hereinbefore  mentioned.  It  is  difficult 
to  see  why  a  company  incorporated  for  the 
express  purpose  of  supplying  water  and  pow- 
er should  occupy  a  different  position.  So 
far  as  the  power  of  taxation  Is  involved, 
there  Is  no  difference  in  principle  between  a 
company  Incorporated  to  supply  water  or 
electricity  to  the  public  and  one  incorporated 
to  supply  both  water  and  water  power,  whidi 
produces  electricity  for  the  same  purpose. 
Tbe  test  In  such  cases  is  not  what  the  cor- 
poration has  done,  or  what  It  may  attempt  to 
do,  but  what  it  is  authorized  to  do,  and  may 
be  compelled  to  do,  under  its  charter  in  tbe 
performance  of  the  duties  Imposed'  thereby. 
Measured  by  this  standard,  and  there  is  no 
other,  there  can  be  no  doubt  about  the  par< 
pose  for  which  the  appellee  company  was 
incorporated,  nor  about  what  duties  to  the 
public  it  may  be  compelled  to  perform.  The 
York  Haven  Water  &  Power  Company  was 
created  under  General  Corporation  Act  April 
29,  1874  (P.  L.  74)  $  2,  d.  9,  and  the  several 
supplements  thereto.  It  does  not  appear  In 
tbe  application  for  tbe  charter,  nor  in  the  let- 
ters  patent,   what   i)artlcular   supplemental 
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Btatatea  it  claims  tbe  benefit  of,  bnt  It  la 
speciflcally  stated  that  the  corporation  Is 
formed  "for  tbe  purpose  of  supplying  water 
and  power  to  tbe  public  and  to  firms,  tn- 
dlTiduala  and  corporations  In  tbe  through  of 
lork  Haven,  York  county,  Pennsylvania,  and 
the  territory  adjacent  thereto." 

A  corporation  organized  for  tbe  purpose  of 
supplying  water  to  tbe  public  has  been  held 
to  be  a  quasi  public  corporation,  and  it  bas 
also  been  decided  that  a  corporation  created 
for  tbe  supply,  storage,  and  tran-portation  of 
water  and  water  power  for  commercial  and 
manufacturing  purposes  is  a  quasi  public  cor- 
poration. It  would  therefore  seem  to  neces- 
sarily follow  that  a  corporation  possesslag 
tbe  power  to  do  both  of  these  things  is  no 
less  a  quasi  public  corporation.  Indeed  tbe 
argument  would  seem  to  be  in  favor  of  tbe 
company  enjoying  tbe  greater  power.  It  is 
argued,  however,  that  tbe  appellee  company 
does  not  supply  water  or  power  to  the  public 
and  firms  and  individuals  and  corporations  in 
tbe  borough  of  York  Haven,  and  that  what 
it  attempts  to  do  cannot,  in  any  sense,  be  con- 
sidered to  be  a  service  to  the  public,  or  tbat 
tbe  public  bas  a  right  to  compel  the  i>erform- 
ance  of  any  duty  to  It  The  answer  to  this 
contention  is  tbat  the  powers,  privileges,  and 
duties  of  a  corporation  are  fixed  by  its  char- 
ter, and  in  a  legal  proceeding  must  be  de- 
termined by  the  requirements  of  the  charter, 
aikl  In  a  case  Involving  the  right  to  impose 
a  tax,  tbe  question  whether  or  not  such  cor^ 
poration  may  be  exceeding  its  corporate  pow- 
ers, or  bas  fulled  to  perform  duties  owed  to 
tbe  public,  cannot  be  raised  and  determined. 
In  this  proceeding  the  question  of  whether 
tbe  appeUee  Is  a  'quasi  public  corporation 
most  be  determined  by  the  powers  granted 
In  tbe  charter,  and  not  by  evidence  dehors 
tlie  record  tending  to  show  that  tbe  corpora- 
tion may  be  engaged  in  business  not  of  a  pul>- 
11c  <diaracter.  If  the  corporation  Is  exceeding 
Its  corporate  powers,  tbe  commonwealth 
alone,  at  tbe  suggestion  of  tbe  Attorney  Gen- 
eral, bas  tbe  rlgbt  to  raise  that  question. 
Clearly,  however,  under  the  recent  case  of 
Jacobs  V.  Clearvlew  Water  Supply  Company, 
220  Pa.  888,  69  Atl.  870,  a  company  Incorpo- 
rated for  tbe  purpose  of  supplying  water  and 
water  power  for  commercial  and  manufac- 
turing purposes,  as  well  as  a  company  sup- 
plying water  to  the  public  for  domestic  pup 
poses,  is  a  public  corporation. 

This  case  has  been  exceptionally  well  pre- 
pared and  very  ably  argued  by  counsel  on 
botb  sides.  The  learned  counsel  for  appel- 
lant have  made  an  exhaustive  examination 
at  tbe  statutes  and  decisions  relating  to  the 
sabject ;  and,  if  we  did  not  consider  it  a  de- 
parture from  tbe  settled  policy  of  law,  much 
that  has  been  said  in  behalf  of  appellant 
would  appeal  to  xis  with  great  force.  How- 
erer,.In  a  long  and  unbroken  line  of  cases,  ex- 
tending back  for  a  period  of  more  than  80 


years.  It  has  been  the  policy  of  the  law  to 
tax  the  real  estate  of  quasi  public  corpora- 
tions, except  those  exempted  from  such  taxa- 
tion by  statute,  by  Including  tbe  value  there- 
of In  the  assessment  of  the  capital  stock,  and 
we  are  not  convinced  that  a  distinction  can 
be  made  in  tbe  case  at  bar  without  making 
a  departure  from  what  must  be  considered 
the  settled  rule  In  such  cases. 

Assignments  of  error  overruled,  and  Judg- 
ment afSrmed. 

(222  Pa.  32S> 

JONES  et  aL  t.  LINCOLN  SAVINGS  & 
TRUST  CO. 

(Supreme  Court  of  Pennsylvania.     Nov.  2, 
1908.) 

CouBTB  (8  475*)— CoNcrBBENT  JtmisnicTioN— 

Appointment  of  Receivebs. 

Where  a  receiver  is  appointed  for  a  trust 
company  under  a  stockholder's  bill  for  the  pres- 
ervation of  the  assets,  he  is  not  superseded  by  a 
receiver  appointed  at  the  instance  of  the  Attor- 
ney General  by  another  court,  under  a  bill  to  dis- 
solve such  corporation,  under  Act  Feb.  11,  1805 
(P.  L.  4),  creating  a  banking  department  of  the 
commonwealth. 

[Ed.  Note.— For  otber  cases,  see  Courts,  Cent, 
Dig.  H  1236,  1287;  Dec.  Dig.  |  475.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Jeremiah  C.  Jones  and  others 
against  the  Lincoln  Savings  &  Trust  Company. 
From  an  order  discharging  the  rule  to  set 
aside  tbe  appointment  of  a  receiver,  the 
Commonwealth  appeals.    Affirmed. 

Wlllson,  P.  J.,  of  tbe  court  below  filed  the 
following  opinion: 

"On  tbe  application  of  the  plaintiff,  a 
stockholder  of  the  defendant  corporation, 
this  court,  on  June  18,  1908,  appointed  Sam- 
uel D.  Hyneman,  Esq.,  recieiver  af  the  said 
corporation,  with  the  usual  powers  of  such 
an  officer.  It  was  not  alleged  in  the  plain- 
tiff's bill  that  the  assets  of  the  corporation 
were  insufficient  to  pay  Its  debts.  Indeed 
the  contrary  was  alleged,  while  at  tbe  same 
time  It  was,  in  effect,  averred  that  tbe  ap- 
pointment of  a  receiver  was  necessary  to 
protect  tbe  interests  of  creditors  and  to  pre- 
vent a  wasteful  sacrifice  of  the  assets.  The 
_  regularity  of  the  appointment  of  the  said 
receiver  is  not  questioned,  but  we  are  asked 
by  the  Attorney  General,  for  reasons  stated 
in  his  petition,  to  supersede — that  is,  annul — 
tbe  decree  made  by  this  court,  and  to  direct 
the  receiver  named  by  us  to  turn  over  all 
the  assets  and  property  of  the  said  corpora- 
tion which  have  come  into  bis  possession  to 
Charles  F.  Warwick,  Esq.,  a  receiver  appoint- 
ed by  the  court  of  Dauphin  county,  in  pro- 
ceedings instituted  by  the  Attorney  General 
in  the  name  of  the  commonwealth.  These 
proceedings  were  taken  under  what  Is  com- 
monly known  as  the  'Banking  Act  of  189S'  (P. 
L.  4).  We  do  riot  question  the  validity  or 
the  propriety  of  the  action   taken   by   the 
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Danphin  cotmty  court.  The  act  of  Assembly 
Just  referred  to  was  designed  to  furnish,  and 
does  furnish,  a  method,  under  which  the 
banking  business  of  state  banlsing  Institutions 
can  be  regulated  and  controlled,  with  a  view 
to  securing  honest  and  safe  management  of 
such  institutions.  A  system  of  procedure  is 
provided  for  that  purpose,  and  the  purpose 
Is  most  laudable  and  salutary.  We  would 
not  deliberately  interfere  with  the  success- 
ful operation  of  any  of  the  means  or  ma- 
chinery furnished  by  the  statute  to  accom- 
plish the  end  in  view.  If,  by  reason  of  the 
provisions  of  the  statute,  all  proceedings  in- 
stituted in  a  regular  manner  for  the  purpose 
of  protecting  the  interests  of  creditors,  in 
wblch  a  court  of  competent  jurisdiction  has 
appointed  a  receiver  to  take  and  hold  the 
assets  of  a  corporation,  are  avoided  and 
nullified,  then  undoubtedly  It  is  our  duty  to 
do  what  the  Attorney  General  asks  us  to  do, 
and  to  direct  our  officer  to  stay  his  hands  and 
turn  over  to  the  receiver  appointed  in  Dauph- 
in county  all  the  assets  that  have  come  into 
his  possession.  Whether  or  not  that  be  the 
effect  of  the  statute,  and  our  duty  depends 
upon  the  proper  answer  to  this  single  ques- 
tion, is  the  jurisdiction  of  the  court  In  Dauph- 
in county,  which  took  cognizance  of  the 
matter  at  the  instance  of  the  commonwealth, 
exclusive?  Do  proceedings  there  instituted 
necessarily  supersede  and  avoid  all  other 
proceedings  regularly  and  previously  in- 
stituted in  a  court  of  competent  jurisdiction 
for  the  settlement  of  the  affairs  of  a  corpora- 
tion? In  other  and  fewer  words,  the  ques- 
tion is.  Did  the  action  of  the  Dauphin  county 
court,  resulting  in  the  appointment  of  a  re- 
ceiver, operate  to  prevent  this  court  and  its 
receiver  from  moving  forward,  in  an  orderly 
and  ordinary  way,  towards  the  end  of  litiga- 
tion, which  had  been  here  begun  before  the 
Dauphin  county  court  took  a  st^  in  the 
matter?  We  need  consider  no  other  ques- 
tion. All  of  the  specific  reasons  urged  upon 
our  attention  by  the  Attorney  General  are 
wrapped  up  In  the  contention  that,  when  the 
court  in  Dauphin  county  made  its  decree 
appointing  a  receiver,  the  bars  were  raised 
against  any  further  proceeding  by  this 
conrt  under  the  bill  filed  here. 

"We  are  not  able  to  agree  with  that  view 
of  the  question,  not  because  we  think  It  to 
be  of  any  Importance  who  shall  receive  the 
fees-  or  commissions  that  may  accrue  to  a 
receiver,  but  because  we  fall  to  find  in  the 
statute  any  provision  which  gives  to  the 
proceedings  brought  in  the  name  of  the  com- 
monwealth any  such  exclusive  force  as  is 
claimed  for  them.  We  have  not  been  asked 
by  the  plaintiff  to  do  anything  which  the 
statute  referred  to  above  authorizes.  We  are 
not  asked  to  dissolve  the  corporation.  We 
are  not  asked  to  give  time  for  making  good 
an  impaired  capital,  or  to  make  a  decree 
based  upon  proofs  of  unsafe  or  improper  con- 
duct of  business.  On  the  contrary,  we  are 
asked  only  to  give  a  relief  which  is  custom- 


ary and  often  afforded,  and  which  has  no 
reference  whatever  to  the  remedies  of  a  pub- 
lic character  that  the  statute  affords.  So 
far  as  we  can  see,  there  Is  nothing  in  any 
proper  action  whlcji  we  have  taken,  or  may 
hereafter  take,  In  the  case,  that  will  Inter- 
fere with  the  commonwealth's  effecting  all 
tliat  ought  to  be  done,  in  any  interest  which 
needs  to  be  guarded,  without  impinging  upon 
the  previously  acquired  jurisdiction  of  this 
court  We  have  said  that  we  do  not  find  in 
the  statute  any  grant  of  exclusive  jurisdic- 
tion over  the  case  to  the  court  of  Dauphin 
county.  This  might  be  owing  to  some  want 
of  perception  on  our  part,  but  we  may  go 
further,  and  say  that  no  such  express  grant 
has  been  pointed  out  to  us  by  the  Attorney 
Cieneral.  In  the  absence  of  that  which  would 
deprive  us  of  the  jurisdiction  already  taken  of 
the  case  as  it  stands  before  us,  we  know  of  no 
rule  of  law,  or  requirement  of  public  policy, 
which  demands  that  we  should  vacate  the 
decree  made  by  us.  There  is,  besides,  a  cer- 
tain amount  of  respect  for  our  own  tribunal 
that  we  are  bound  to  recognize.  It  would 
be  difficult  to  give  reasons  for  such  a  thought 
more  cogent  than  those  uttered  on  behalf  of 
the  Supreme  Court  of  this  state,  by  its  presr 
ent  learned  Chief  Justice,  in  the  case  of  Com- 
monwealth V.  Order  of  Vesta,  156  Pa.  5S1,  27 
Atl.  14,  and  substantially  reiterated  in  Fra- 
ternal Guardians'  Assigned  Estate,  ISO  Pa. 
694,  28  Atl.  482. 

"Aside,  however,  from  there  being  In  the 
statute  no  express  bar  against  our  juris- 
diction, and  aside,  also,  from  the  considera- 
tion just  referred  to,  the  statute  Itself,  In 
the  fourth  and  eleventh  sections,  seems  to 
show  that  the  Legislature  intended  to  pre- 
serve the  jurisdiction  of  other  courts  of  the 
commonwealth  over  matters  which  were  al- 
ready within  their  jurisdiction.  In  section  4 
appears  the  provision  'and  the  said  corpora- 
tion shall  not  be  subject  to  any  other  vislt- 
orial  power  than  such  as  may  be  authorized 
by  this  act,  except  such  as  are  vested  in  the 
several  courts  of  law.'  Section  11  reads  as 
follows:  'No  corporation  subject  to  the  su- 
pervision of  the  banking  department  shall 
be  subject  to  any  visltorial  power  other  than 
such  as  are  authorized  by  this  act,  or  are 
invested  by  law  in  the  courts  of  this  Com- 
monwealth.' It  seems  to  us  that  these  ex- 
press provisions  of  ttie  statute  are  totally  at 
variance  with  the  position  now  taken  on  be- 
half of  the  commonwealth,  and  that  upon  the 
basis  of  these  alone  we  might  well  decline 
to  put  the  plaintiff  out  of  court  by  granting 
the  application  under  consideration. 

"The  case  of  Kittanning  Ins.  Co.,  146  Pa. 
102,  23  Atl.  336,  is  cited  to  us  as  controlUng 
the  situation  with  which  we  have  to  deal, 
but  We  do  not  ascribe  to  It  the  weight  which 
It  appears  to  have  in  the  mtnd  of  counsel. 
That  case  arose  under  the  Insurance  act, 
which  undoubtedly  in  many  respects  resem- 
bles the  banking  act.  The  lower  court  took 
jurisdiction  of  a  bill  praying  for  a  dlssOlU" 
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tion  of  the  corporation.  The  court  made  a 
decree  dissolving  the  corporation  and  ap- 
pointing a  receiver.  On  appeal  to  the  Su- 
preme Court,  In  a  per  curiam  opinion,  it 
was  held  that  the  lower  court  had  no  power 
to  dissolve  the  corporation,  and  in  what 
seems  to  have'  been  no  more  tlian  an  obiter 
dictum  it  was  intimated  that,  where  a  re- 
ceiver should  be  appointed  in  the  court  of 
Dauphin  county,  he  would  supersede  the  offi- 
cer appointed  in  the  court  below.  We  do 
not  regard  this  remark  as  conclusive  of  the 
qnestion,  even  in  a  case  arising  under  the 
insurance  act  It  Is  far  less  applicable  to 
the  present  case,  for  the  reason  that  the 
statute  last  referred  to  does  not  recognize,  as 
does  the  banking  act,  the  right  of  courts 
other  than  the  court  of  Dauphin  county  to 
preserve  and  exercise  their  Jurisdiction  over 
matters  that  do  not  arise  out  of  the  statute. 

"The  question  under  discussion  is  pre-em- 
inently one  for  final  determination  on  ap- 
peal. We  have  expressed  in  this  opinion 
the  views  that  have  led  us  to  the  conclusion 
that  the  rules  granted  upon  the  petitions  of 
the  Attorney  General  and  of  the  receiver 
appointed  In  Dauphin  county  should  be  dis- 
charged." 

Krror  assigned  was  order  discharging  rule 
to  set  aside  appointment  of  receiver. 

Argued  before  MITCHELL,.  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN  and  STEWART,  JJ. 

M.  Ebimpton  Todd,  Atty.  Gen.,  and  J.  Ed- 
gar Butler,  for  the  Commonwealth.  John  G. 
Johnson,  Charles  B.  Bartlett,  and  Samuel  M. 
Clement,  Jr.,  for  appellee. 

Piai  CURIAM.  Judgment  aflarmed  by  a 
majority  of  this  court  on  th&  opinion  of  the 
court  below. 


(222  Pa.  tW 

LONG  V.  MIMOYNB  BOROUGH. 

(Supreme  Court  of  Pennsylvania.    Nov.  2, 
1908.) 

1.  MUKIClPAt  COHPORATIOSrS   (8    107*)  —  BoB- 

ouoHS — Loan  of  Money— Resolutions. 
Under  Act  May  23,  1803  (P.  L.  113),  re- 
quiring that  every  reBolution  shall  be  present- 
ed to  the  chief  burgess  for  approval,  a  resolu- 
tion of  a  borough  council  authorizing  the  bor- 
rowing of  money  for  municipal  purposes,  and 
the  giving  of  a  judgment  note  not  approved  and 
signed  by  the  chief  burgess,  is  invalid,  and  a 
judgment  entered  against  the  borough  would  be 
stricken  off. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  $§  230,  231;  Dec.  Dig. 
{  107.*] 

2.  Mdnicipai  Cospobations  (§  249*)  —  Loan 
to  Borough— Rkcoveby. 

Money  loaned  to  a  borough  under  an  in- 
valid resolution  and  used  by  it  may  be  recover- 
ed in  an  action  for  money  had  and  received, 
thongh  the  note  given  therefor  is  invalid. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  249.*] 


8.   MUNICIPAI.  COBFOBATIONa   (|  231*)  —  COIT- 

TBACT8— INTEBEST  OK  OFFICEBS. 

Act  March  31,  1860  (P.  L.  400)  {  06,  pre- 
venting a  member  of  a  borough  council  from 
profiting  by  any  contract  for  the  sale  or  fur- 
nishing of  any  supplies  or  materials  to  the  bor- 
ough, does  not  apply  where  a  borough  council 
authorizes  a  loan  from  a  bank,  and  a  member  of 
the  council  is  also  a  member  of  the  banking  as- 
sociation. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  661;    Dec.  Dig.  S 

Appeal  from  Court  of  Common  Pleas,  Cum- 
berland County. 

Action  by  S.  W.  Long,  for  the  use  of  the 
Cumberland  Valley  Bank,  against  the  Lem- 
oyne  Borough.  From  an  order  discharging 
the  rule  to  strike  off  Judgment,  defendant  ap- 
peals.    Reversed. 

Argued  before  FELL,  BROWN,  MES- 
TREZAT, POTTER,  and  ELKIN,  JJ. 

E.  M.  Biddle,  Jr.,  for  appellant.  S.  B. 
Sadler  and  C.  S.  Brlnton,  for  appellee. 

BROWN,  J.  The  borough  of  Lemoyne 
was  incorporated  May  23,  1905.  The  first 
meeting  of  its  council  was  held  July  26tb 
following.  The  new  borough  being  without 
funds  to  enable  it  to  start  properly  on  its 
municipal  career,  its  council  on  October  31, 
1905,  passed  the  following  resolution:  "Re- 
solved, that  the  borough  of  Lemoyne  borrow 
from  the  Cifmberland  Valley  Bank  for  gen- 
eral borough  purposes  the  sum  of  ($500)  five 
htmdred  dollars  and  that  the  president  of 
town  council  and  borough  treasurer  be  au- 
thorized and  directed  to  execute  a  note  In 
the  name  of  the  borough  of  Lemoyne,  and 
attested  by  the  secretary,  to  said  Cumberland 
Valley  Bank  for  said  loan  of  ($500)  five 
hundred  dollars  and  all  renewals  of  the 
same."  To  secure  this  loan  of  $500  a  Judg- 
ment note  was  executed  In  that  sum  on  No- 
vember 3,  1906,  by  the  president  of  the  town 
council  and  attested  by  the  secretary,  payable 
90  days  after  date  to  the  order  of  S.  W.  liong, 
the  borough  treasurer.  A  copy  of  the  reso- 
lution of  October  31st,  signed  by  the  presi- 
dent of  the  town  council  and  duly  certified 
by  the  secretary,  was  presented  to  the  bank, 
and  upon  the  assignment  of  the  note  to  it 
by  Long  as  treasurer  the  same  was  dl». 
counted  by  the  bank  and  the  proceeds  placed 
to.  bis  credit  as  borough  treasurer.  The 
borough  subsequently  made  three  other  loans 
from  the  bank  in  the  same  way — one  for 
$1,000,  one  for  $2,000,  and  the  third  for  $1,- 
000.  The  resolutions  authorizing  these  loans 
were  in  the  same  form  as  the  one  of  Oc- 
tober Slst,  and  the  notes  were  in  the  same 
form  as  that  given  for  $500  on  November 
3d ;  the  only  difference  being  in  the  amounta 
Shortly  after  the  last  loan  was  made  on 
February  27,  190C,  all  the  notes  were  con- 
solidated Into  one  of  the  same  form  for  $4,- 
500,  payable  to  the  order  of  S.  W.  Long, 
treasurer,  which  he  assigned  to  the  bank.    At 
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the  mnnldpal  election  In  February,  1906, 
new  councllmen  were  elected;  only  one  of 
the  old  members  holding  over.  The  new 
council  refused  to  recognize  the  obligation 
for  $4,500  held  by  the  bank,  and,  when  Judg- 
ment was  entered  npon  It,  a  rule  was  taken 
to  show  cause  why  it  should  not  be  opened 
and  stricken  off  on  the  grounds  (1)  that  no 
legal  action  had  been  taken  by  the  borough 
authorizing  the  loans;  (2)  that,  when  the 
resolutions  were  passed  authorizing  the 
loans,  a  majority  of  the  members  of  council 
were  members  of  a  partnership  association 
conducting  the  said  Oumberland  Valley  Bank, 
and  the  loans  were  therefore  void  under 
section  66  of  the  act  of  March  31,  1860  (P. 
L.  400) ;  and  (3)  that  a  portion  of  the  money 
borrowed  from  the  bank  had  been  illegally 
expended  by  the  borough  in  making  improve- 
ments. The  rule  granted  was  discharged, 
and  from  the  refusal  of  the  court  to  Interfere 
with  the  judgment  we  have  this  appeal. 

No  one  of  the  four  resolutions  directing 
the  loan  to  be  made  was  presented  to  the 
chief  burgess  for  his  approval.  It  Is  true 
he  was  present  when  each  of  them  was 
passed,  and  he  personally  applied  to  the 
bank  for  the  loans.  Under  this  state  of  facts 
the  court  below  was  of  opinion  that  he  bad 
Impliedly  approved  the  resolutions.  But  this 
Is  not  the  kind  of  approval  recognized  by  the 
statute  when  approval  is  essential  to  the 
validity  of  an  ordinance.  The  requirement 
of  the  act  of  May  23.  1893  (P.  L.  113),  Is  that 
every  resolution  shall  be  presented  to  the 
chief  burgess,  and,  if  he  approve  it,  he  shall 
Sign  It  It  must  be  expressly  approved  by 
him,  and  the  evidence  of  such  approval  is 
that  he  has  signed  it  If  the  resolutions  were 
of  such  a  character  as  to  require  the  ap- 
proval of  the  borough's  chief  executive,  they 
never  became  operative,  and  the  judgment 
for  $4,500  against  the  borough  was  confessed 
by  the  president  of  the  town  council  with- 
out authority.  Whether  the  resolutloqs  re- 
'Quired  the  approval  of  the  chief  burgess  de- 
pended upon  whether  they  were  legislative 
or  ministerial.  If  legislative,  approval  was 
essential  to  their  validity.  If  ministerial. 
It  was  not  That  they  were  of  a  legislative 
character  is  clear.  They  did  not  direct  the 
doing  of  something  which  had  been  provided 
for  by  prior  municipal  legislation,  but,  on 
the  contrary,  each  was  an  independent  at- 
tempt at  original  municipal  action.  Xo  one 
of  them  directed  the  performance  of  an  ex- 
ecutory contract  previously  authorized  by 
ordinance  or  resolution,  but  each  was  a  ways 
and  means  act,  passed  for  the  purpose  of  au- 
thorizing the  borough  officers  to  make  a  con- 
tract with  the  Cumberland  Valley  Bank,  and 
therefore  required  the  approval  of  the  chief 
burgess  before  it  could  confer  authority  upon 
the  president  of  the  council  to  create  a  mn- 
nldpal  liability  to  the  bank.  Jones  v. 
Schuylkill  Light,  Heat  &  Power  Co.,  202 
Pa.  164,  51  Atl.  762.  Without  such  approval 
the  president  of  the  town  council  was  with- 


out authority  to  execute  any  kind  of  obliga- 
tion In  the  name  of  the  borough,  and  appel- 
lant's contention  that  the  judgment  entered 
on  the  note  given  by  him  Is  void  for  want 
of  authority  to  confess  it  must  therefore  pre- 
vail. But,  while  we  are  compelled  to  so  hold, 
the  borough  will  gain  nothing  by  our  reversal 
of  the  court  below.  Though  the  bank  can- 
not recover  on  the  Judgment  note  given  to  it, 
because  the  attempt  to  do  so  is  an  attempt 
to  enforce  an  express  contract  which  no  one 
had  been  properly  authorized  to  execute  on 
behalf  of  the  borough,  there  is  an  Implied 
obligation  resting  upon  the  municipality  to 
pay  bade  what  was  lent  to  it  in  good  faltli. 
The  council  concededly  could  have  authorized 
the  borrowing  of  the  money  and  the  execu- 
tion of  an  obligation  to  repay  it  to  the  bank, 
and,  the  borough  having  received,  at  its  spe- 
cial instance  and  request,  $4,500  from  the 
appellee  for  Its  municipal  needs.  Its  Implied 
,  legal  obligation  is  to  pay  this  honest  debt 
In  an  action  against  it  for  money  bad  and 
received  it  will  be  the  duty  of  the  court  un- 
der the  facts  as  developed  In  this  proceeding, 
to  direct  a  recovery.  Bainsburg  Borough  v. 
Fyan,  127  Pa.  74,  17  A.tl.  678,  4  U  R.  A.  836. 
Municipal  repudiation  of  honest  indebted- 
ness which  the  municipality  Intended  to  con- 
tract and  could  have  lawfully  contracted  Is 
no  more  to  be  tolerated  than  indlTldual  re- 
pudiation of  honest  indebtedness  merely  be- 
cause it  was  not  Incurred  in  pursuance  Of  a 
duly  executed  express  contract,  unless  the 
municipal  charter  or  the  statutes  prohibit 
the  municipality  from  incurring  any  liability 
by  implication. 

As  to  the  second  reason  given  by  the  bor- 
ough for  asking  that  the  judgment  be  declar- 
ed void,  it  Is  a  sufficient  answer  to  say  that 
the  act  of  1860  is  a  penal  one  and  must  t>e 
strictly  construed.  Trainer  v.  Wolfe,  140 
Pa.  279,  21  Atl.  391.  It  prevents  a  member  of 
council  from  profiting  by  any  contract  "for 
the  sale  or  furnishing  of  any  supplies  or  ma- 
terials" to  his  municipality.  Money  is  not 
within  Its  letter,  and  certainly  not  within  Its 
spirit.  For  the  use  of  money  a  rate  of  inter- 
est Is  fixed  by  statute  beyond  which  no  lend- 
er can  profit  In  asking  the  court  below  to 
decide  that  a  loan  from  a  bank  to  a  munldr 
pallty  is  void  if  a  member  of  the  banking 
association  making  It  happens  to  be  a  mem- 
ber of  the  town  council  authorizing  It,  the 
appellant  was  simply  consistent  In  Its  nar- 
row, technical,  and  unconscionable  attitude 
towards  the  honest  dalm  of  the  appellee. 
After  the  bank  bad  lent  the  money  to  the 
borough  In  good  faith,  it  was  none  of  its  con- 
cern bow  it  was  spent  A  sample  of  the 
objections  to  paying  the  loan  because  the 
borough  had  illegally  expended  some  of  the 
money  is  the  hiring  of  teams  from  two  of 
the  members  of  the  town  coundl  by  the  man 
who  was  making  repairs  on  the  streets.  To 
discuss  these  objections  would  be  to  unduly 
dignify  them. 
As  a  general  rule  a  Judgment,  regular  on 
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Its  face,  will  not  be  stricken  off,  but  when  It 
ia  entered  wholly  without  authority  It  may 
b«  stricken  off,  for  it  Is  no  Judgment  at  all 
80  far  as  it  affects  the  rights  of  the  defend- 
ant Bryn  Mawr  National  Bank  ▼.  James, 
152  Pa.  364,  2S  Atl.  823.  This  judgment  was 
entered  without  authority,  and  the  court  be- 
low found  that  the  entry  of  It  had  never  been 
ratified.  It  cannot  therefore  remain  on  the 
record. 

The  order  of  the  court  below  Is  terersed, 
and  the  Judgment  ia  stridcen  off. 


tn  N.  H.  5S7) 

PETRUS  T.  BERLIN  HlUiS  CO. 

(Supreme  Court  of  New  Hampshire.    Coos. 
Nov.  4,  1908.) 

NbOUOKNOS  (S  136*)— DAItOK&OtTS  CORDinOR 

or   PsKiasxs— Liability— Question    roa 

JXJVt. 

Where  one  either  knew  or  ought  to  have 
known  of  a  danger  incident  to  the  condition 
of  his  premises  which  caused  Injury  to  another 
in  time  to  have  removed  the  danger  or  to  have 
given  warning  of  the  danger  to  the  latter,  who 
did  not  know  and  was  not  in  fault  for  not 
knowing  of  the  danger,  the  liability  of  the  for- 
mer for  the  Injaries  sustained  by  the  latter  was 
for  the  Jury. 

(E)d.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  316.  817,  326 ;  Dec  Dig.  f  136.*] 

Bzceptions  from  Superior  Court,  Coos 
County. 

Case,  for  personal  Injuries,  hy  John  PetruB 
against  the  Berlin  Mills  Company.  A  non- 
salt  was  ordered  at  the  close  of  plaintiff's 
case,  and  he  excepts.    Sustained. 

"William  H.  Paine,  for  plaintiff.  Drew,  Jor- 
dan, Shurtleff  ft  Morris  and  Rich  ft  Marble, 
for  defendant 

TOUNO,  J.  There  was  eviaence  that  the 
defendants  either  knew  or  ought  to  have 
IcDown  of  the  danger  Incident  to  the  condi- 
tion of  their  premises,  which  caused  the 
platntifTs  injury.  In  season  to  have  removed 
tlie  danger  or  to  have  warned  him  of  U,  and 
that  he  neither  knew  of  the  danger  nor  was 
in  fault  for  not  knowing  of  It  Consequently 
tbe  evidence  should  have  been  submitted  to 
the  jury. 

Exception  sustained.    All  concurred. 


<75  N.  H.  M) 

AHEBN  V.   AMOSKBAO   MFG.   CO. 

(Supreme    Conrt    of    New    Hampshire.      Hills- 
borough.   Nov.  4,  1908.) 

L   llfABTBB  AKD  SjEEVAHT  (|  ICO*)— INJTJBT  TO 

Sbbvant— DuTT  TO  Wabn  or  Danoer. 
To  render  a  master  liable  for  not  anticipat- 
ine  a  danger  to  a  servant  who  was  injured 
tberetiy  and  warning  against  it,  the  master's 
knowledge  of  the  danger  most  have  been,  or 
ought  to  have  been,  superior  to  the  servant's. 

[E:d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  290 ;   Dec.  Dig.  |  150.*] 


2.  Mabteb  and  Sebvant  (|  ISiJ*)- Injubivs 
TO  Sebvant  —  Place  fob  Wobk  —  Equal 
Knowledqe  of  Danoeb. 

Plaintiff,  an  intelligent  adult  woman,  had 
worked  for  18  months  in  a  room  wrapping 
cloth,  brought  to  the  wrappers  and  removed 
in  trucics.  While  the  eleetnc  lights  were  mo- 
mentarily extinguished,  owing  to  the  melting  of 
a  fuse,  plaintiff  left  her  table  to  go  to  a  water- 
closet,  and  fell  over  a  truck,  sustaining  in- 
juries. Held,  that  her  knowledge  of  possible 
danger  from  a  truck  which  might  be  in  her  way 
was  equal  to  the  master's,  and  she  could  not 
recover  because  of  his  failure  to  warn  her 
thereof. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  810;    Dec  Dig.  {  155.*] 

Transferred  from  Sup«4or  Court  Hillsbor- 
ough County. 

Personal  Injiuy  action  by  Margaret  Ahem 
against  the  Amoskeag  Manufacturing  Com- 
pany. Verdict  (or  plaintiff.  Transferred 
from  the  superior  court  on  defendants'  ex- 
ceptions. Exceptions  sustained.  Verdict  and 
judgment  for  defendants. 

The  evidence  tended  to  prove  the  follow- 
ing facts:  The  plaintiff  was  Injured  on  De- 
cember 26,  1905,  in  the  defendants'  finishing, 
room,  where  she  was  employed.  She  was 
intelligent  87  years  old,  and  had  been  em- 
ployed In  the  same  room  for  18  months  prior 
to  the  accident  during  which  period  she  had 
worked  in  the  room  373  full  days.  About  45 
people  worked  in  the  room,  which  was  108 
feet  long  and  70  feet  wide.  The  room  con- 
tained no  machinery,  but  was  equipped  with 
rows  of  tables  with  passageways  between 
them.  Bolts  of  doth  were  brought  into  the 
room  on  trucks  and  unloaded  on  the  tables, 
where  they  were  banded  and  papered;  the 
latter  operation  consisting  in  wrapping  them 
In  paper  to  protect  the  cloth  from  dust  Tbe 
doth  was  then  reloaded  upon  the  trucks  and 
removed.  All  the  work  was  done  in  an  or- 
derly and  systematic  manner.  There  were 
places  in  the  room  to  which  the  trucks  were 
removed  when  empty.  Trucks  were  used  all 
about  the  room,  but,  when  empty,  they  were 
not  permitted  to  remain  In  the  passageways. 
The  rule  required  them  to  be  removed  to  the 
place  reserved  for  them,  and  it  was  not  cus- 
tomary to  leave  them  elsewhere.  Tbe  room 
was  lighted  solely  by  Incandescent  electric 
lamps.  On  the  day  of  the  plaintiff's  Injury, 
the  light  was  ttirned  on  between  2  and  3 
o'clock  in  the  afternoon,  and  was  extinguish- 
ed abouf  20  minutes  before  6  o'clock  by  the 
melting  of  a  fuse  near  the  dynamo.  The 
lamps  on  such  a  system  are  liable  to  be  ex- 
tinguished In  this  way,  and  these  lights  had 
failed  twice  before  during  the  fall  m(»iths. 
Such  systems  are  in  common  use.  The  fuse 
is  a  safety  device  universally  employed. 
When  the  location  of  a  melted  fuse  is  known, 
a  new  one  can  be  substituted  In  a  few  min- 
utes. The  defendants  had  an  available  sup- 
ply Of  fuses  to  replace  any  which  might  melt, 
and  an  employe  whose  duty  It  was  to  make 
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the  repair.  There  was  no  evidence  of  defect 
In  the  lighting  system.  The  plaintiff  was  a 
paperer.  After  the  lights  failed,  she  remain- 
ed at  her  table  and  papered  a  bolt  of  cloth. 
Thinking  she  would  have  time  to  go  to  the 
water-closet,  she  started  across  the  room  for 
that  purpose,  and  was  proceeding  through 
one  of  the  passageways  when  she  fell  over  a 
truck  and  received  the  Injuries  for  which 
she  seeks  to  recover. 

Branch  &  Branch  and  Michael  F.  Shea,  for 
plaintiff.  Taggart,  Tuttle,  Burroughs  &  Wy- 
man,  for  defendants. 

PARSONS,  C  J.  The  defendants  adopted 
for  the  Illumination  of  the  plaintiffs  work 
place  a  system  of  lighting  commonly  in  use 
for  such  purposes,  so  far  as  appears,  perfect 
of  Its  kind,  hut  subject  to  occasional  Interrup- 
tions. They  provided  the  proper  means  for 
restoring  the  action  of  the  system  when  such 
Interruptions  should  occur  and  a  competent 
person  to  make  the  necessary  repair.  If  it 
be  conceded  that  It  could  be  found  It  was  the 
.dnty  of  the  defendants  to  provide  and  have 
In  operation  a  sufficient  number  of  other  sys- 
tems of  lighting  so  that  by  no  possibility 
could  the  work  place  fall  to  be  sufficiently 
lighted  for  a  moment  of  time,  the  question 
would  be  whether  the  breach  of  this  duty 
caused  the  Injury.  There  was  no  machinery 
in  the  room.  The  plaintiff's  work  was  the 
wrapping  of  holts  of  cloth  In  paper,  and  there 
was  light  enough  after  the  extinguishment  of 
the  artificial  system  for  the  plaintiff  to  con- 
tinue at  her  work,  which  Hshe  did  for  a  short 
time  after  the  light  failed.  If  the  plaintiff 
had  continued  her  work  or  remained  In  her 
place  no  Injury  would  have  resulted.  The 
sudden  failure  of  light  did  not  cause  the  In- 
Jury. 

For  a  proper  purpose  the  plaintiff  left  her 
place  to  cross  the  room,  and  was  injured  by 
falling  over  a  temporary  obstruction  In  her 
path  for  the  existence  of  which  at  that  place 
It  is  conceded  the  defendants  were  not  re- 
sponsible. When  she  left  her  place,  the  plain- 
tiff knew  of  the  absence  of  light;  but  she 
says  that  the  defendants,  having  adopted  a 
system  of  lighting  which  was  liable  to  fail 
at  times,  should  have  promulgated  a  rule  re- 
quiring the  various  employes  to  remain  In 
their  places  in  case  the  lights  failed,  and  that 
such  rule  was  required  because  of  the  danger 
tliat  employ^  might  he  Injured  by  others 
moving  about.  There  was  evidence  of  the 
absence  of  such  a  rule  formally  made,  though 
whether  at  the  time  the  employes  were  di- 
rected by  the  person  in  charge  of  the  room 
to  remain  in  their  places  was  in  dispute. 
The  plaintiff  testified  that  she  did  not  hear 
such  direction.  Whether  the  other  employes 
were  directed  to  remain  in  their  places  or 
not,  they  did  not  remove  from  them  to  the 
plaintiff's  Injury.  There  was  no  evidence 
that  the  truck  was  put  where  the  plaintiff 
collided  with  It  after  the  lights  went  out,  or 


that  it  was  not  at  that  point  when  darkness 
Intervened  where  the  rule  Invoked  would 
have  required  it  to  remain.  If  a  rule  was 
required  for  the  reason  suggested,  the  plain- 
tiff was  not  Injured  by  the  action  ot  other 
employes.  So  far  as  she  is  concerned,  the 
argument  is  that,  if  such  rule  had  been  com- 
municated to  her,  she  could  and  would  have 
obeyed  it,  and  remained  In  her  place  and 
avoided  the  injury.  It  is  not  contended  that 
the  purpose  for  which  she  was  leaving  the 
room  was  of  such  pressing  necessity  that  she 
would  have  been  Justified  In  disregarding  the 
rule.  So  far  as  the  plaintiff  is  concerned, 
the  only  office  of  a  rule  would  be  to  warn  her 
of  the  danger  that  some  of  the  trucks  upon 
wlUdbi  the  cloth  was  brought  into  the  room 
and  moved  to  and  from  the  various  tables 
might  at  the  moment  of  darkness  be  in  a  pas- 
sageway through  which  in  the  course  of 
business  they  were  moved. 

If  there  are  cases  where  the  risk  of  injury 
is  so  concealed  or  so  serious  that  warning 
Is  not  a  sufficient  performance  of.  the  master's 
duty  and  only  a  positive  rule  forbidding  the 
dangerous  course  of  conduct  will  excuse 
him,  tills  case  is  not  of  that  charact^.  There 
is  nothing  unfamiliar  ai>out  the  inability  to 
perceive  in  the  dark  obstructions  to  the 
course  of  one  who  walks  without  light.  If 
there  may  be  obstructions  whose  presence 
cannot  be  ascertained  by  the  eye,  due  care 
requires  the  use  oi  some  other  sense  to  de- 
tect them.  The  evidence  is  uncontradicted 
that  the  plaintiff,  relying  upon  her  familiar- 
ity with  the  room,  was  hurrying  through  the 
passage  without  care  as  to  any  temporary 
obstruction  in  her  path,  and  was  Injured  foe- 
cause  of  the  unexpected  presence  of  the 
tru<&.  If  it  can  reasonably  he  found  that 
the  plaintiff  was  without  fault  In  not  antici- 
pating the  possible  presence  ot  the  truck  In 
her  path,  can  it  be  found  that  the  defend- 
ants were  in  fault  for  not  anticipating  the 
same  thing  and  warning  the  plaintiff  of  the 
danger?  Whether  they  can  or  cannot  de- 
pends upon  the  answer  to  tlie  Inquiry  wheth- 
er upon  the  evidence  it  could  reasonably  be 
found  that  the  defendants'  knowledge  of  the 
existence  of  the  danger  causing  the  Injury 
was,  or  ought  to  have  been,  superior  to  the 
plaintiff's.  Gaudette  v.  Railroad,  74  N.  H. 
597,  64  AO.  667 ;  Dube  v.  Gay,  69  N.  H.  670, 
46  Atl.  1049;  Collins  v.  Car  Co.,  68  N.  H.  196,. 
38  Atl.  1047. 

It  Is  conceded  the  defendants  supplied  suit- 
able instrumentalities — ^workroom,  co-em - 
ploy6s,  and  method  of  business.  A  place  in 
the  room  was  set  apart  where  the  trucka 
were  kept  when  not  In  use.  The  plaintiff 
was  an  Intelligent  adult  Daring  the  preced- 
ing year  and  a  half  she  had  worked  373  full 
days  in  the  room.  She  knew,  as  well  as  the 
defendants  could  have  knovni,  how  the  work 
was  done.  If  it  was  prol>able  a  truck  might 
be  In  her  path,  she  was  as  capable  of  Judging 
the  danger  as  any  one  could  be.    If  the  pres- 
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ence  of  the  truck  was  bo  nnnsnal,  unexpected, 
and  Improbable  that  she  was  not  In  fault  for 
not  taking  care  to  guard  against  it,  the  de- 
fendants cannot  be  found  in  fault  for  not 
warning  her  of  the  unnsual,  not  to  be  ex- 
pected, and  improbable  danger.  It  cannot 
reasonably  be  found  that  of  two  persons  of 
equal  knowledge  and  of  equal  ability  to  ap- 
preciate and  understand  a  danger,  one  is  in 
fault  for  not  apprehending  the  danger  and 
the  other  Is  not  The  defendants  were  un- 
der no  obligation  to  warn  the  plaintiff  of  a 
danger  they  were  not  bound  to  anticipate. 
If  they  should  have  anticipated  it,  on  the  evi- 
dence so  should  the  plaintiff,  and  her  fault 
precludes  a  recoTery.  The  fact  that  one  per- 
son Is  Injured  and  the  other  Is  not — ^tbat  one 
Is  employer  and  the  other  employ^ — wUl  not 
authorize  the  imposition  of  different  rules  of 
care  as  to  matters  of  common  knowledge 
about  which  each  has  equal  information. 

Exception  sustained.  Verdict  and  Judg- 
ment for  the  defendants. 

PEASLEB,  J.,  did  not  sit  The  others  con- 
cnrred. 

C76  N.  H.  m) 

GORMAN  ▼.   ODELIi  MFG.   CO. 

(Supreme  Court  of  New  Hampshire.    Coos. 
Nov.  4»  1908.) 

1.  Mastkb  asd  Skbvant  (f  150*)  —  Mastkb's 
LiiABrLnr  fob  Injuries  to  Sebvant  — 
Methods  or  Wobk,  Rulxs,  aitd  Obdebs. 

A  master,  employing  to  TOrform  a  certain 
duty  a  servant,  who  knows  oris  informed  as  to 
what  his  duty  is,  la  not  negligent  in  failing  to 
also  inform  the  servant,  by  rule  or  otherwise, 
that  he  must  not  neglect  his  duty. 

LE!d.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  f  150.*] 

2.  Master  and  Sebvant  ({  141*)  — Mabteb's 

LlABZLITT   rOB  InJUBIES  TO  SEBT ANT— METH- 
ODS OF  Wobk,  Ruus,  and  Obdebs — Fau,- 

tTBE   TO   FBOUULOATE    RuI.ES. 

Where  defendant  employed  a  competent 
•errant  to  regulate  the  discharge  of  sulphur 
fames  in  his  pulp  mill,  the  fact  that  daring  a 
tempoiaiy  absence  from  duty  of  such  employ^ 
a  co-empiey£  was  poisoned  by  the  fumes,  did 
not  render  defendant  liable  on  the  ground  of 
DMiigence  in  failing  to  promulgate  rules  for- 
bidding employte  to  absent  themselves  during 
office  hours. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  f  283 ;  Dec.  Dig.  {  141.*] 

Transferred  from  Superior  Court;  Cham- 
berlln.  Judge. 

Case,  for  personal  Injuries,  by  Kate  Gor- 
man, administratrix,  against  the  Odell  Manu- 
facturing Company.  There  was  a  verdict  for 
defendant  rendered  pursuant  to  an  Instruc- 
tion to  which  plaintiff  excepted,  and  the  case 
was  transferred  from  the  superior  court  Ex- 
ceptlon  overruled. 

The  plaintiff's  evidence  tended  to  prove  the 
following  facts:  Thomas  Gorman,  the  plain- 
tiff's intestate,  was  employed  by  the  defend- 
ants in  their  pulp  mill,  and   worked  upon 


what  were  known  as  the  "high  screens." 
Murdock  McDonald  was  foreman  in  and  had 
charge  of  another  part  of  the  mill,  where 
sulphur  was  burned,  and  It  was  bis  duty  to 
look  after  the  burning  of  the  sulphur,  and 
regulate  the  discharge  of  the  fumes  by  the 
use  of  lime  water  and  the  ventilating  system 
In  the  mill.  Owing  to  the  peculiar  construc- 
tion of  the  mill,  the  fumes  from  the  acid 
plant  when  allowed  to  escape,  would  natural- 
ly go  into  that  portion  of  the  mill  where  the 
plalntifTs  intestate  worked.  While  he  was 
employed  on  the  high  screens,  a  few  days  be- 
fore bis  death,  he  was  poisoned  by  sulphur 
fumes,  which  formed  a  gas  and  produced 
vomiting.  After  an  Illness  of  about  four 
days,  he  died  from  rupture  of  a  blood  vessel 
In  the  brain.  The  evidence  relating  to  Mc- 
Donald's work  Is  discussed  In  the  opinion. 
Subject  to  the  plaintiff's  exception,  the  Jury 
were  instructed  that  there  was  no  evidence 
from  which  they  could  And  that  rules  differ- 
ing "from  the  regulations,  or  customs,  or 
methods  of  doing  the  work,  whatever  the 
evidence  showed  them  to  be,"  were  necessary. 

Herbert  I.  Goss  and  Matthew  J.  Ryan,  for 
plaintiff.  Drew,  Jordan,  Shurtleff  &  Morris 
for  defendant 

BINGHAM,  J.  It  appears  that  sulphur 
fumes  escaped  Into  the  portion  of  the  mill 
where  the  plalntUTs  intestate  worked  and 
caused  him  to  sicken  and  di&  It  was  the 
duty  of  McDonald  to  regulate  the  discharge 
of  the  fumes  from  the  burning  sulphur  by 
making  use  of  lime  water  and  the  ventilating 
system  provided  for  the  purpose,  and  there 
was  no  evidence  that  he  did  not  know  what 
his  duty  was  and  how  to  perform  It  But  the 
plaintiff's  evidence  tended  to  prove  that  Mc- 
Donald was  not  at  his  post  of  duty  at  the 
time  the  plaintiff's  Intestate  was  poisoned  by 
the  sulphur  fumes,  and  that  he  occasionally 
absented  himself  from  his  work  and  went  In- 
to another  part  of  the  mill,  where  he  could 
not  readily  be  found  when  needed.  From 
this  It  Is  urged  that  the  court  erred  In  not 
allowing  the  Jury  to  pass  upon  the  question 
whether  the  defendants  were  negligent  In 
not  providing  a  rule  that  their  employes 
should  not  absent  themselves  during  work- 
ing hours.  We  are,  however,  of  the  opinion 
that  when  a  master  employs  a  servant  to 
perform  a  certain  duty,  who  knows  or  Is  In- 
formed as  to  what  his  duty  Is,  It  cannot  be 
found  that  the  master  Is  negligent  if  he  does 
not  also  Inform  him  by  rule  or  otherwise  that 
he  shall  not  neglect  his  duty;  that  having 
informed  the  servant  as  to  what  bis  duty  Is, 
It  is  not  necessary  to  enjoin  him  not  to  neg- 
lect it  as  the  latter  instruction  is  necessa- 
rily included  In  the  former.  Upon  the  evi- 
dence here  presented,  negligence  could  not 
be  attributed  to  the  defendants  because  of  a 
failure  to  suitably  Instruct,  .or  to  provide  a 
proper  rule  for  the  guidance  of,  McDonald; 
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and  whether  It  could  be  attributed  to  them, 
because  of  their  retaining  him  in  their  em- 
ployment after  they  knew  or  ought  to  have 
known  that  he  was  neglecting  his  duty,  la  a 
question  not  raised  by  the  case. 
Exception  overruled.    All  concurred. 


(7S  N.  H.  m) 

STATS]  T. 


BEAN  et  aL 


(Supreme  Court  of  New  Hampshire.    Grafton. 
Nov.  4,  190&) 

1.  IirrozicATiNo  Liquobs  (8  159*)— Ofterbbs 
—Sale  to  Minob. 

A  sale  or  delivery  of  liquor  to  a  minor  by 
a  licensee  is  a  violation  of  Laws  1903,  p.  88, 
c.  05,  S  15,  as  amended  by  Laws  19U5.  p.  450, 
C.  49,  i  9,  prohibiting  the  sale  or  delivery  of 
liquor  to  a  minor,  and  is  punishable  under  sec- 
tion 33  (page  93)  of  the  original  act  as  amend- 
ed by  Laws  190a,  p.  456,  c.  40,  S  18. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  f  159.*] 

2.  iNTOXiCATiNa  LiQuoas  (9  215*)— Offenses 
—  Sale  to  Minob  —  Indictment  —  Suffi- 

OIENCT. 

An  indictment  which  alleges  that  Laws 
1903,  p.  81,  c.  95,- and  amendments  thereto,  reg- 
ulating the  traffic  in  intoxicating  liquors,  had 
been  accepted  and  were  in  force  in  a  town,  that 
defendants,  copartners,  had  a  third-class  liquor 
license,  and  that  they  unlawfully  sold  liquor  to 
a  minor,  charges  a  violation  of  Laws  1903,  p. 
81,  c.  93,  as  amended. 

[Ed.  Note.— For  other  cases,  see  IntoziGatlng 
Liquors,  Dec.  Dig.  {  215.*] 

&  Intoxicating  Liquobs  (S  236*)— Offenses 

—Sale  to  SIinob— Evidence, 

Where  the  state  proves  that  one  was  a  li- 
censee within  Laws  1903,  p.  81,  c.  95,  and 
amendments,  regulating  the  traffic  in  intoxicat- 
ing liquors,  and  shows  that  he  sold  or  delivered 
liquor  to  a  minor,  a  violation  of  the  act  as 
amended  Is  established. 

[Ed.  Note.— For  other  cases,  see  Into^catlng 
Liquors,  Dec.  Dig.  I  236.*] 

Transferred  from  Superior  Clourt,  Grafton 
County. 

Cniarles  H.  Bean  and  another  were  indicted 
for  selling  liquor  to  a  minor,  and  they  moved 
to  quash  the  Indictment  The  questions  of 
law  raised  by  the  motion  were  transferred 
from  the  superior  court    Denied. 

The  Indictment  charged  that  the  defend- 
ants on  October  1,  1907,  at  Canaan,  In  the 
county  of  Grafton,  with  force  and  arms, 
"not  being  then  and  there  an  agent  or  agents 
of  any  town  or  city  for  the  purpose  of  sell- 
ing spirit,  and  *  •  *  being  then  and 
there  copartners,  *  *  •  and  the  provisions 
of  chapter  95  of  the  Session  Laws  of  New 
Hampshire  enacted  In  the  year  o(  our  Lord 
one  thousand  nine  hundred  «uid  three,  and 
amendments  thereto,  having  been  duly  ac- 
cepted and  being  then  and  there  In  force  In 
said  Canaan,  and  said  copartners  having 
then  and  there  a  third-class  license  from  the 
state  board  of  license  commissioners  of  the 
state  of  New  Hampshire  for  the  purpose 
of  selling  liquor,  and  not  having  then  and 
there  a   license  or  other  lawful   authority 


to  sell  liquor  to  a  minor  for  any  other  per- 
son, did  then  and  there  unlawfully  sell  to 
one  Howard  B.  Martin  for  one  Warrea 
Chase  a  large  quantity  of  liquor,  to  wit, 
one  gallon  of  malt  liquor,  he,  the  said  How- 
ard £}.  Martin,  being  then  and  there  a  minor 
under  the  age  of  twenty-one  years  and  of,  to 
wit,  the  age  of  seventeen  years,  contrary  to. 
the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and 
dignity  of  the  state."  The  second  count 
charged  In  the  same  language  the  unlawful 
delivery  of  liquor  to  the  minor  for  anothw. 

Marshall  D.  Coblelgh,  Sol.,  for  the  State. 

John  W.  Kelley  and  George  W.  Stone^  for 
defendants. 

The  indictment  Is  bad  for  uncertainty.  If 
the  sale  was  made,  it  was  made  in  violation 
of  chapter  112  of  the  Public  Statutes  of  1901, 
and  amendments  thereto,  or  it  was  made  In 
violation  of  chapter  95,  p.  81,  Laws  1908, 
and  amendments  thereto,  to  which  offenses 
different  penalties  attach.  Laws  1903,  p. 
122,  c.  122;  Laws  1903,  p.  98,  c.  95,  {  83. 
From  a  reading  of  the  indictment  it  Is  im- 
possible to  tell  which  law  applies  to  the  al- 
leged offense.  If  It  was  Intended  to  charge 
a  violation  of  law  by  the  defendants  as  li- 
censees, the  premises  upon  which  they  were 
authorized  to  sell,  constituted  license  terri- 
tory, should  have  been  described  with  sub- 
stantial conformity  to  the  description  of  tbe 
same  in  the  license,  and  the  sale  alleged  to 
have  been  made  on  such  premises.  Laws 
1905,  p.  529,  c  117,  I  1;  State  v.  Langdon, 
74  N.  H.  50,  64  Atl.  1099. 

PABSONS,  C.  J.  The  sale  or  delivery  of 
liquor  to  a  minor  by  a  licensee  is  a  violation 
of  section  15,  c.  95,  p.  88,  Laws  1903,  as 
amended  by  section  9,  c.  49,  p.  450,  Laws 
1905,  punishable  under  section  33,  c.  96,  p. 
93,  Laws  1903.  Laws  1905,  p.  456,  c.  49,  { 
18;  State  t.  Langdon,  74  N.  H.  60,  04  Atl. 
1099;  State  v.  Kennard,  74  N.  H.  76,  65  Atl. 
378;  State  v.  Kidder,  74  N.  H.  302,  67  AtL 
405.  It  Is  alleged  that  the  law  licensing  the 
sale  of  liquor  had  been  duly  accepted  (Laws 
1903,  p.  92,  c.  95,  S  31)  and  on  the  date  of 
the  offense  charged  was  In  force  In  tbe  town 
of  Canaan;  that  the  defendants  were  th^i 
and  there  co-partners  in  business,  and,  having 
then  and  there  a  license  for  the  purpose  of 
selling  liquor,  did  then  and  there  unlawfully 
sell  (in  the  second  count,  deliver)  liquor  to 
a  minor  under  the  age  of  21  years.  The  ad- 
legatlons  that  the  license  law  was  in  force 
in  Canaan,  and  that  the  defendants  were 
then  and  there  licensed  to  sell  liquor,  are  suf- 
ficient to  make  it  plain  that  the  offense 
charged  is  the  violation  of  the  special  pro- 
visions of  the  license  law  by  the  defendants 
as  licensees.  State  v.  Langdon,  74  N.  H.  50, 
52,  64  Atl.  1099.  If  the  state  proves  that 
when  and  where  they  were  licensees  within 
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the  meaning  ot  the  act  the  defendants  la 
Canaan  sold  or  delivered  Ilqnor  aa  cbarced, 
the  offense  will  be  made  ont  It  Is  not  ad- 
visable to  speculate  upon  possible  qneatlons 
that  may  or  may  not  arise  upon  the  evi- 
dence. 
Motion  denied.   All  ooncnrred. 


OiN.  H.  to 

8TEEB  V.  DOW. 

{Supreme  Court  of  New  Hampsbir*.    Hlllsbor- 
oagh.     Nov.  4.  1908.) 

L  GAXNisBxan  (I  114*)— Tburebs— Liabiii- 

ECT. 

Under  Pub.  St  1901,  e.  246.  H  19.  20.  a 
tmstee  is  chargeable  for  funds  of  defendant  in 
Us  hands  when  the  process  is  served  upon  him, 
and  with  certain  exceptions,  includine  wages  for 
Isbor  performed  after  such  Bervice,  for  all  that 
may  come  to  his  hands  up  to  the  time  of  dis- 
ciosore. 

(Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  S  233;  Dec  Dig.  1 114.*] 

X.  RXEMPTIOIIB  (I   48*)  — TaUBXXK  PSOCXBB  — 

Under  Fob.  St  1001,  e.  245,  {  20,  exempt- 
ing from  trustee  process  wages  for  labor  per- 
formed after  service  of  such  process,  only  wages 
for  peisonal  service  are  excepted;  a  fund  cre- 
ated in  part  by  the  labor  of  others  than  defend- 
ant's wife  and  minor  children  not  being  exempt. 
lEA.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  I  71;    Dec.  Dig.  t  48.*] 

9.  EZSICPTIONS    ({    48*)— Tbustxx    FX0CX8»— 

Waoss. 

Under  Pub.  St  1901,  e.  246,  |  20,  exempt- 
faig  from  trustee  process  wages  for  labor  per- 
formed after  service  of  such  process,  where  no 
means  are  furnished  to  extricate  the  privileged 
lalvr  from  other  ingredients  composing  the  in- 
debtedness and  to  ascertain  its  value,  the  trus- 
tee is  chargeable. 

[Kd.  Note. — For  other  cases,  see  Bxemptions, 
Cent  Dig.  I  71;    Dec.  Dig.  |  48.*] 

4.  Gabnibhment  (g  38*)— Tbdstek  Pbocess— 
Exemption^— NkooTiABLE  iNffrsTniiNTB. 
One  sought  to  be  held  under  trustee  process 
as  liable  upon  a  segotfable  instrument,  will  be 
discharged  unless  the  instrument  falls  within 
Act  June  30,  1841  (Laws  1841.  p.  527,  c  601 ; 
Bev.  St  1843,  c  208,  as  extended  by  Gen.  St. 
1867^  230,  J  21;  Pub.  St.  1901,  c.  245.  fS 
21,  22),  specifying  the  negotiable  paper  subject 
to  such  process. 

[£d.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  t  74 ;   Dec.  Dig.  {  38.*] 

6.  Gabwisitmicnt  (5  88*)- Tbusteb  Pbockss— 
Exemptions— "Neootiablc  Instbtjment." 
A  mere  contract  of  employment  specifying 
compenMition  for  services  Is  not  a  negotiable  in- 
struD<cot  within  Act  June  30,  1841  (Laws  1841, 
p.  527,  c.  601;  Rev.  St  1843,  c.  208.  as  ex- 
tended by  Gen.  St  1807,  c.  230,  |  21 ;  Pub.  St 
1901,  c.  245.  tS  21,  22),  specifying  the  negotia- 
ble paper  subject  to  trustee  process., 

[Ed.  Note.- For  other  eases,  see  Garnishment 
Dec.  Dig.  f  88." 

For  other  definitions,  see  Words  and  Phrases, 
roL  6,  pp.  4767-4770;   vol.  8,  p.  7731.] 

C  GABiriSHKKKT  (I  38*)— Tkubtee   Pbocess— 

CONTBACT  or  EMPLOTUBNT— MATEBIALrrV. 

On  trustee  process  to  reach  money  due  un- 
der a  contract  of  employment,  the  contract  is 
material  only  on  the  question  of  title,  per- 
forming the  same  office  as  a  bill  of  sale  or  a 


deed  in  a  vroeeedlng  to  hold  the  trastee  for  Oe 
price  of  the  goods  or  land. 

[Bd.  Note.— For  other  eisss,  see  Garnishment, 
Dec.  Dig.  {  38.*] 

7.  Gabnishmknt  (I  81*)— Tbtjbtk*  Pbooxss— 
Debt  Patabu  Bktoro  Statb. 

That  payment  of  a  debt  contracted  within 
is  to  be  made  beyond  tlie  state  is  no  answer  to 
trustee  process  agafnst  the  debtor. 

[Ed.  Note.— For  other  cases,  see  Garnishment; 
Gent  Dig.  t  147 ;   Dec.  Dig.  |  81.*] 

8.  6ABNI8H)a2IT  ({  110*)— TBtJSTEa  Fsoc>8»— 
IdABILITT. 

The  general  rale  that  one  can  be  charged 
vnder  trustee  process  only  for  what  defendant 
could  recover  of  him  in  suit  on  their  contract  is 
subject  to  exceptions,  and  a  trustee  may  be 
charged  where  defendant  conld  not  sue  htm 
without  proof  of  a  demand,  though  none  has 
been  made. 

[Ed.  Note.— For  other  cases,  see  Garnishment 
Dec.  Dig.  I  110.*J 

8.  Garnishment  (|  78*)— Tbobteb  Pbock8»— 

Besidence  op  Tbusteb. 

Under  Pub.  St  1901,  c.  24S,  f  B.  providing 
that  a  nonresident  doing  business  in  the  state 
may  be  charsed  on  trustee  process  as  if  a  resi- 
dent for  credits  of  defendant  through  contracts 
made  or  performed  within  the  state,  a  foreign 
life  insurance  company  is  chargeable  on  such 
process  for  renewal  commissions  due  a  genenU 
agent  on  business  done  within  the  state. 

[Bid.  Note. — For  other  cases,  see  Uamishment 
Cent  Dig.  |  144 ;   Dec  Dig.  i  7&*] 

Action  by  Elizabeth  B.  Steer  against  M. 
Ivan  Dow.  Transferred  fro^i  superior  court 
on  an  issue  as  to  the  New  ^ork  Life  Insur- 
ance Company's  liability  aa  trustee.  Trus- 
tee chargeable. 

Debt,  upon  a  jadgment  Facts  found  by 
tbe  court  The  defendant  appeared  and  was 
subsequently  defaulted.  The  only  controver- 
sy Is  as  to  tbe  liability  of  the  New  York 
Life  Insurance  Company  as  trustee ;  and  that 
question  was  transferred  without  a  ruling 
from  the  January  term,  1908,  of  the  superior 
court  by  Plummer,  J.  The  trustee  was  sum- 
moned by  service  upon  the  insurance  com- 
missioner on  November  5,  1906,  and  at  that 
date  was  not  Indebted  to  tlie  defendant 
From  the  disclosure  talten  May  10,  1907,  it 
appeared  that  the  trustee  was  then  Indebted 
to  the  defendant  in  the  sum  .of  $91.27.  Prior 
to  June  30,  1000,  the  defendant  was  the  gen- 
eral agent  of  tbe  trustee  in  New  Hampshire, 
was  located  In  Manchester,  and  had  sub- 
agents  in  bis  employ.  Under  his  contract  of 
employment  he  was  entitled  to  renewal  com- 
missions payable  to  blm  at  Manchester  on 
business  transacted  in  New  Bampshire  by 
blm  and  his  agents.  The  disclosed  indebted- 
ness of  the  trustee  all  arose  from  renewal 
commissions  accruing  to  the  defendant  from 
business  in  New  Hampshire  done  by  him  and 
his  subagents.  June  SO,  1906,  the  defendant 
removed  to  Boston,  and  his  renewal  commis- 
sions were  made  payable  to  blm  in  Boston 
Instead  of  at  Manchester.  At  tbe  January 
term,  1908,  the  trust.ee  appeared  by  counsel 
and  moved  for  a  discharge  upon  the  follow- 
ing grounds:     (1)  Tbe  renewal  commissions 
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are  wages;  (2)  they  are  payable  In  Massa- 
chusetts ;  and  (3)  at  the  time  of  service  upon 
the  trustee  the  def^dant  was  Indebted  to 
the  trustee. 

Andrews  &  Andrews,  for  plaintiff.  Henry 
N.  Hurd  and  Burnham,  Brown,  Jones  & 
Warren,  for  defendant 

PARSONS,  a  J.  A  trustee  Is  diargeable, 
not  only  for  the  ftmds  of  the  defendant  la  his 
hands  at  the  time  process  la  serred  upon 
him,  but  also,  with  certain  exceptions,  for 
all  that  may  come  to  bis  hands  up  to  the  time 
of  disclosure.  Pub.  St  1901,  c.  245,  i  19; 
Oove  T.  Varrell,  68  N.  H.  78;  Palmer  t. 
Noyes,  45  N.  H.  174,  178;  Smith  ▼.  Railroad, 
38  N.  H.  337,  845;  Edgerly  T.  Sanborn,  6  N. 
H.  897.  Wages  for  labor  performed  by  the 
defendant  after  service  upon  the  trustee  are 
an  exception.  Pub.  St  1901,  c  245,  f  20. 
If  the  renewal  commissions  are  payments  for 
labor  performed  in  placing  the  original  poll< 
cy,  the  fund  disclosed  Is  not  within  the  ex- 
ception because  it  is  to  be  inferred  such 
labor  was  performed  before  the  defendant 
left  the  state  prior  to  the  service,  and  for 
the  further  reason  that  the  wages  excepted 
are  only  those  accruing  as  payment  for  pure- 
ly personal  service.  A  fund  created  in  part 
by  the  labor  of  others  than  the  wife  and 
minor  children  of  the  defendant  is  not  ex- 
cepted. Robblns  T.  Rice,  18  N.  H.  607,  610; 
Bale  7.  Brown,  69  N.  H.  651,  47  Am.  Rep. 
224 ;  Gray  v.  Fife,-  70  N.  H.  89,  47  Atl.  541, 
85  Am.  St  Rep.  609.  Where  "no  means  are 
furnished  by  which  It  is  possible  to  extricate 
the  privileged  labor  from  the  other  ingredi- 
ents composing  the  cause  of  Indebtedness  and 
to  ascertain  its  Talue>"  the  trustee  is  charge- 
able. 

Prior  to  the  act  of  June  SO,  1841  (Laws 
1841,  p.  627,  c  601;  Rev.  St  1843,  c.  208),  a 
I  trustee  could  not  be  charged  on  account  of 
his  liability  to  the  defendant  on  a  negotiable 
promissory  note  or  by  reason  of  any  chose  in 
action  of  the  defendant  In  his  possession. 
The  negotiable  character  of  the  instrument 
evidencing  his  liability  In  the  first  case 
whereby.  If  he  were  charged,  a  bona  fide 
bolder  might  suffer  a  loss  or  the  maker  be 
compelled  to  pay  twice,  and  the  lack  of 
means  for  enforcing  the  security  in  the  sec- 
ond, were  the  reasons  for  the  holding  that 
such  liabilities  or  securities  were  not  includ- 
ed within  the  terms  "money,  goods,  chattels, 
lights  or  credits,"  used  in  the  act  of  1701. 
By  the  act  of  1841,  means  were  provided  for 
the  collection  of  choses  In  action  held  by  the 
trustee,  and  hia  liability  upon  negotiable 
promissory  notes  "made  or  payable  in  tills 
state,  or  the  parties  to  which,  at  the  time  of 
making  the  same,  resided  in  this  state,"  was 
made  subject  to  attachment  by  this  process. 
The  legislation  was  subsequently  extended 
(Gen.  St  1867,  c.  230,  {  21)  so  as  to  Include  all 
negotiable  paper  "made  and  payable  in  this 
«tate,  or  the  parties  to  which,  at  the  time  of 
making  the  Bame^   resided  In   this  state." 


Pub.  St  1901,  C  246,  a  21,  22;  I.aws  (Ed. 
1792)  p.  151;  Cox  T.  Severance,  70  N.  H. 
86,  46  Ati.  739,  85  Am.  St  Rep.  602;  Kib- 
ling  T.  Burl^,  20  N.  H.  359;  Fletcher  ▼. 
Fletcher,  7  N.  H.  452,  453,  454,  28  Am.  Dec 
350;  N.  H.  I.  F.  (30.  v.  Piatt  6  N.  H.  193; 
Stone  T.  Dean,  6  N.  H.  502.  Therefore^ 
where  it  Is  sought  to  hold  the  trustee  as  li- 
able upon  negotiable  paper,  the  trustee  wlU 
be  discharged,  unless  the  instrument  comes 
within  the  description  of  the  statute;  Chadr 
bourn  v.  GUman,  63  N.  H.  353;  Oirbee  v. 
Mason,  64  N.  H.  10,  4  AO.  791. 

By  the  terms  of  the  contract  between  the 
defendant  and  trustee,  the  fund  In  question 
was  at  the  time  of  the  attachment  payable 
In  Massachusetts.  It  does  not  appear  that 
the  original  contract  or  the  variation  relied 
upon  were  reduced  to  writing.  But,  assum- 
ing that  they  were,  the  instrument  was  not 
negotiable.  So  far  as  It  Is  disclosed,  it  was  a 
mere  contract  of  employment  specifying  the 
agreed  remuneration  for  service  rendered. 
It  to  not  within  the  exception  existing  before 
the  legislation  extending  the  process  of  for- 
eign attachment  to  cover  certain  negotiable 
paper,  and  the  provisions  of  the  statute  have 
no  application.  The  plaintiff  is  not  seeking 
to  enforce  the  contract  but  to  reach  property 
in  the  trustee's  hands  which  the  contract 
shows  to  belong  to  the  defendant  The  con* 
tract  is  material  only  on  the  question  of  ti- 
tle, and  performs  the  same  office  as  a  bill  of 
sale  or  deed  of  land  in  a  proceeding  to  hold 
the  trustee  for  the  purchase  price  of  goods 
or  land.  The  fund  in  the  possession  of  the 
trustee  here  is  attachable,  regardless  of  the 
agreement  of  the  trustee  to  transport  it  to 
the  defendant  at  Boston,  precisely  as  a  horse 
or  car  load  of  goods  would  be.  The  fact  that 
payment  of  a  debt  is  agreed  to  be  made  out 
of  the  state  Is  not  an  answer  to  the  trustee 
process.  Sturtevant  v.  Robinson,  18  Pick. 
(Mass.)  175;  Blake  v.  Williams,  6  Pl(*. 
(Mass.)  286,  815,  17  Am.  Dec.  372.  It  does 
not  appear  that  by  the  contract  a  demand  by 
the  defendant  in  Massachusetts  was  made  s 
condition  precedent  to  his  right  of  action  to 
recover  the  debt  If  it  were,  in  the  absence 
of  such  a  demand,  the  defendant  could  not 
maintain  an  action  for  the  fund  here  or  else- 
where. To  the  general  rule  that  the  trustee 
can  be  charged  only  for  what  the  defendant 
could  recover  of  him  in  an  action  on  the  con- 
tract there  are  exceptions.  Llbby  v.  Com- 
pany, 67  N.  H.  587,  32  Atl.  772.  He  may  be 
charged  where  the  defendant  could  not  main- 
tain a  suit  without  proof  of  a  demand,  al- 
though none  has  been  made.  Quigg  v.  Kitt- 
redge,  18  N.  H.  157 ;  Woodbrldge  v.  Morse,  S 
N.  H.  519.  "The  trustee  Is  to  be  charged 
whenever  It  appears  that  he  has  money  in  his 
hands  which  the  principal  has  a  right  to  re- 
ceive upon  demand,  whether  a  demand  has 
been  made  or  not" 

In  argument  in  this  court  It  appears  to  be 
urged  that  the  trustee  is  not  an  inhabitant 
of  the  state.  It  has  been  held  that  a  resi- 
dent and   Inhabitant  of  another  state^   ■!- 
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though  served  with  process  here,  cannot  be 
charged  as  trustee  except  upon  a  contract  to 
be  performed  here,  or  for  goods  of  the  de- 
fendant actually  In  his  possession  here  at  the 
time  of  the  service  of  the  vtrrit  upon  him. 
Lawrence  t.  Smith,  45  N.  H.  533,  86  Am. 
Dec.  183;  Tonng  v.  Ross,  31  N.  H.  201;  Saw- 
yer Y.  Thompson,  24  N.  H.  510;  Jones  v. 
Winchester,  6  N,  H.  497.  This  objection 
does  not  appear  to  have  been  taken  in  the 
superior  court,  and  the  facts  as  to  the  res- 
idence of  the  trustees  are  not  fully  found; 
but,  from  the  absence  of  objection  to  the 
validity  of  the  attachment  by  service  upon 
the  Insurance  commissioner,  It  may  be  In- 
ferred that  the  trustee  is  a  foreign  "jolnt- 
8toc&  or  mutual  Insurance  company,"  duly 
admitted  to  and  doing  business  In  this  state 
subject  to  Its  laws.  Pub.  St.  1901,  c.  169,  { 
4.  In  Tlew  of  the  statutory  provisions  on  the 
subject  (Pnb.  St.  1901,  c.  170,  {  14;  Id.,  a 
169,  I  4),  whether  snch  a  party  appearing  as 
a  litigant  in  the  courts  of  the  state  Is  to  be 
regarded  as  a  resident  of  the  state  or  other- 
wise may  be  a  question  requiring  serious  con- 
sideration. Time  need  not  be  now  taken  for 
the  purpose;  for,  assuming  that  the  trustee 
Is  to  be  regarded  as  a  nonresident  doing  busi- 
ness in  the  state,  the  case  is  fully  covered  by 
the  statute.  "A  person  doing  business  in  this 
state  and  residing  outside  the  state  may  be 
■ununoned  on  trustee  process,  •  •  *  and 
he  may  be  charged  as  trustee,  as  If  he  were 
an  Inhabitant  of  this  state,  •  •  *  for  any 
rights  or  credits  of  the  defendant  by  reason 
of  contracts  made  or  performed  within  the 
state."  Pub.  St  1901,  c.  246,  {  6.  The  cred- 
its for  which  It  Is  sought  to  charge  the  trus- 
tee accrue  to  the  defendant  "from  business 
In  New  Hampshire  done  by  him  and  his  sub- 
agents."  In  the  langruage  of  the  statute  they 
are  "credits  of  the  defendant  by  reason  of 
contracts  *  •  •  performed  within  the 
■tatc."  wherever  the  contract  was  made, 
which  does  not  appear.  The  trustee  there- 
fore Is  to  be  charged  "as  if  it  were  an  In- 
habitant of  this  state." 
Trustee  chargeable.    All  concurred. 


fit  M.  H.  92) 
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(Supreme    Court   of    New    Hampshire.      Hills- 

bOTOugh.    Nov.  4,  1908.) 
L  WmLs  ({  634*)— ConsTBUcnoN— Rkmain- 

DKBS— NATCKE. 

A  will,  devising  the  remainder  of  testator's 
estate  to  his  sons'  children,  devised  a  contin- 
gent remainder  where  the  sons' had  no  children 
when  the  will  took  effect. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
DiW.^H  1488,   1490,  1498,  1601;    Dec  Dig.   t 

2l  Remainders    ({     10*)  —  Contingent    Rb- 
KAiNDEBs— Failure  to  Vest. 

Where  a  will  devised  the  remainder  of  tes- 
tator's estate  to  his  sons'  children  at  his  wid- 
ow's death,  and  no  children  were  bom  during 
the  existence  of  the  life  estate,  the  remainder 


never  vested,  and  at  common  law  would  fail 
through  the  termination  of  the  estate  support- 
ing  it 

[Ed.  Note. — For  other  cases,  see  Remainders, 
Dec  Dig.  {  10.*] 

3.  Wills   (S  430*)— Constbdction  —  Binj»— 

Abbooated. 

A  testator's  intention  will  be  given  effect 
regardless  of  the  form  of  words  used  and  of  the 
al^nce  of  technical  terms,  if  be  does  not  intend 
to  create  an  illegal  or  impossible  estate. 

[Eld.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  955;   V«^  Dig.  {  439.*] 

4.  Wills   (J   491*)— Tbstatob's   Intent-Ab- 
CEBTAiNMENT— Method. 

In  interpreting  a  will,  testator's  intent  Is  to 
be  determined  as  a  question  of  fact  from  com- 
petent evidence,  and  not  by  rules  of  law, 

[Ed.  Note.— For  other  cases,  see  Wills,  0«it 
Dig.  §  1038;   Dec  Dig.  i  491.*] 
6.  Wills   (8  636*)  —  Cor  btbhction  —  Tbsta- 
tob's Intention. 

A  will  giving  testator's  widow  the  use  of 
the  estate  for  life,  with  remainder  to  his  sons' 
children,  does  not  authorize  an  inference  that  he 
intended  that  the  children  should  have  the  esp 
tate  if  he  survived  bis  wife,  or  that  his  sons 
should  have  it  if  she  survived  testator  and  the 
sons  had  no  children. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  S  536.*] 

6.  Wills  (§  10*)— Tbusts— Cbeation  to  Pbb- 

BERVE    CONTINOENT   ReKAINDKB. 

Under  a  will  giving  testator's  widow  a  life 
estate,  with  remainder  to  bis  sons'  children,  tes- 
tator's failure  to  provide  for  trustees  to  hold  an 
estate  sufSdent  to  support  the  remainder,  on  the 
death  of  the  widow  before  the  anticipated  birth 
of  children,  did  not  render  impossible  the  pres- 
ervation of  the  estate  for  them ;  it  being  pre- 
sumed that  he  intended  to  impose  such  trust 
upon  the  executor  appointed  to  collect  the  es- 
tate, and  transmit  it  to  the  persons  entitled. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  (  10.*] 

7.  Teuoth    (S    IGO*)— Failubb   of   Tbusteb— 
Appointment  by  Codbt. 

If  plaintiff  administrator  cannot  execute 
a  trust  impliedly  created  by  testator,  to  hold  an 
estate  to  support  a  remainder  on  the  termina- 
tion of  the  particular  estate  before  the  bi$tb 
of  the  remaindermen,  the  superior  court  can  ap- 
point a  trustee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  {  207 ;   Dec  Dig.  f  160.*] 

8.  Wills  (§  439*)  —  Constbootion  —  Testa - 
tob's  Intention. 

Testator's  intention  that  his  real  and  per- 
sonal estate  should  take  the  same  course  must 
be  given  effect 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  8  430.*] 

9.  Wills   (§  728*)— CoNSTBUcnoN  — TJnbobn 
Hemaindekmew. 

A  will  giving  the  remainder  of  testator's 
estate  to  his  sons'  children  at  his  widow's  death 
does  not  give  the  sons  the  income  before  nor 
after  the  birth  of  the  children. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  S  728.*] 

Transferred  from  Superior  Court,  Hills- 
borough County;   Peaslee,  Judge. 

Petition  by  Henry  W.  Hayward,  adminis- 
trator, against  Albert  M.  Spaulding  and  an- 
other; for  advice  as  to  the  executlmi  of 
Jonathan  Spauldlng's  will,  transferred  from 
the  superior  court.    Case  discharged. 
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The  win  contains  the  following  clause: 
"At  the  decease  of  my  said  wife,  or  In  case 
of  her  marriage  after  my  decease,  I  give, 
bequeath,  and  derise  all  the  property  in  her 
hands  and  possession  at  the  time  of  the  hap- 
pening of  either  event  in  equal  shares  to  the 
children  of  my  two  sons,  Charles  A.  Spanld- 
ing  and  Albert  M.  Spauldlng,  and  their  heirs 
forever."  The  will  gave  the  widow  the  es- 
tate for  life,  with  the  right  to  nse  the  prin- 
cipal, If  necessary  for  her  support,  and  nam- 
ed her  as  executrix.  After  her  decease  the 
plaintiff  was  appointed  and  received  both 
realty  and  personalty  as  the  estate  of  Jona- 
than. The  two  sons  were  Jonathan's  only 
descendants.  Charles  died  after  his  father's 
death,  but  before  that  of  his  mother.  He 
left  a  widow,  but  no  children.  Albert  is  a 
bachelor  about  60  years  old, 

George  B.  Bales,  for  plaintiff.  Hess  & 
Crow,  for  defendants. 

PARSONS,  G.  J.  At  his  decease  the  tes- 
tator left  a  widow  and  two  sons.  Neither 
of  the  sons  then  had,  or  bad  had,  children. 
Under  the  provisions  of  his  will  a  child  of 
either  of  the  two  sons  living  at  the  testator's 
death  would  have  taken  an  interest  In  the 
real  estate  defined  under  the  terms  of  the 
common  law  as  a  "vested  remainder,"  the 
vesting  of  which  would  have  opened  to  let 
in  after-born  children,  while  such  interest 
might  have  been  destroyed  by  the  consump- 
tion of  the  estate  in  the  necessary  support 
of  the  widow.  As  there  was  no  child  In  ex- 
istence when  the  will  took  effect,  the  gift 
over  was  to  a  dubious  or  uncertain  person. 
'  Such  a  remainder  Is  described  as  "contin- 
gent" As  no  child  was  bom  during  the  ex- 
istence of  the  particular  estate  In  the  wid- 
ow, the  remainder  never  vested;  and,  under 
the  strict  rules  of  the  common  law,  the  re- 
mainder failed  because  of  the  termination 
of  the  estate  which  supported  it.  Executory 
devises  were  Instituted  to  support  the  will 
of  the  testator  in  cases  where,  by  the  rules 
of  law,  a  devise  of  a  future  estate  could  not 
operate  as  a  remainder.  They  "were  allow- 
ed, out  of  Indulgence  to  testators,  that  they 
might,  without  the  intervention  of  trustees 
to  preserve  remainders,  establish  future  in- 
terests in  strict  settlement  beyond  the  reach- 
of  those  who  had  the  prior  estate."  Bur- 
leigh T.  Clough,  52  N.  H.  267,  273,  13  Am. 
Rep.  23;  Wood  v.  Griffin,  46  N.  H.  230,  235; 
Yeaton  v.  Roberts,  28  N.  H.  459;  Eaton  v. 
Straw,  18  N.  H.  320. 

If  there  had  been  no  devise  to  the  widow, 
or  If  the  devise  to  her  had  lapsed  by  her 
death  before  the  testator,  the  devise  to  the 
unborn  children  would  have  been  support- 
able as  an  executory  limitation  (Fearne  Rem. 
525,  626),  because  in  such  case  the  limited 
estate  was  never  supported  by  a  freehold 
and  could  not  be  construed  a  remainder, 
which  requires  such  an  estate  to  support  it 
But  in  consequence  of  the  rule  that  a  devise 
which  can  be  construed  as  a  remainder  will 


never  be  deemed  an  executory  devise  (Bur- 
leigh v.  Clough,  52  N.  H.  267,  273, 13  Am.  Rep. 
23),  it  is  said  that  where  the  preceding  free- 
hold has  once  vested  so  as  to  support  a  con- 
tingent remainder,  the  devise  cannot,  by  any 
subsequent  accident,  inure  as  an  executory 
limitation.    Fearne,  Rem.  386,  395,  626. 

But  the  validity  of  these  rules,  however 
well  supported  by  authority,  need  not  be 
tensidered.  However  simple  their  appllca- 
tl<m  would  make  the  disposition  of  the  case, 
they  cannot  be  relied  upon.  Rules  of  inter- 
pretation under  which  particular  phrases  or 
terms  are  necessary  to  express  a  particular 
Intention,  or  to  give  effect  thereto,  have  long 
since  been  abandoned  here.  As  was  said  In 
Kennard  v.  Eennard,  63  N.  H.  303,  311,  in 
reference  to  earlier  cases  then  cited  and  re- 
lied upon:  "Upon  the  rule  of  testamentary 
interpretation  established  in  this  state.  It  is 
immaterial  whether  the  doctrine  of  remain- 
ders is  correctly  or  incorrectly  applied. 
•  •  •  Whatever  that  doctrine  may  be, 
and  however  it  may  be  applied,  it  does  not 
set  aside  the  supreme  rule  that  the  interpre- 
tation of  a  will  is  the  ascertainment  of  the 
testator's  intention.  If  it  upholds  the  inten- 
tion disclosed  by  the  terms  of  the  will  In 
this  case,  it  is  useless.  If  it  does  not  uphold 
It,  It  is  equally  useless,  as  It  cannot  break 
the  wiU." 

It  is  not  necessary  that  the  Intention  of 
any  written  instrument  should  be  expressed 
In  a  particular  form  of  words,  or  by  the  use 
of  technical  terms.  "It  Is  sufficient  if  the  In- 
tention of  the  parties  can  be  gathered  from 
the  Instrument,  read  in  the  light  of  the  com- 
petent evidence  bearing  upon  its  interpreta- 
tion." Upton  T.  Hosmer,  70  N.  H.  493,  495, 
49  Atl.  96.  The  testator's  intention  is  the 
sole  subject  of  inquiry.  It  "Is  determined  as 
a  question  of  fact  by  competent  evidence,  and 
not  by  rules  of  law."  Edgerly  v.  Barker, 
66  N.  H.  434,  447,  31  Ati.  900,  28  L.  B.  A. 
328,  and  cases  cited ;  Stratton  v.  Stratton,  68 
N.  H.  582,  585,  44  Atl.  699.  When  ascertahi- 
ed,  such  intention  Is  to  be  given  effect  with 
the  exception,  however,  that  the  Intention 
cannot  be  followed  when  it  is  Impossible  or 
illegal  to  do  so;  "for  an  intention  will  not 
avail  to  create  an  Illegal  or  an  Impossible 
estate."  Burleigh  v.  Clough,  62  N.  H.  267, 
271,  13  Am.  Rep.  123.  Decisions  '^rtaicb 
have  in  so  many  cases  defeated  the  Intention 
of  testators,  by  substituting,  through  the 
application  of  an  artificial  and  technical  rule 
of  law,  a  different  estate  from  that  which 
the  testator  intended"  (Eaton  v.  Straw,  18  N. 
H.  320,  329,  330),  are  not  now  followed  her& 

The  testator  Intended  that  his  real  es- 
tate, as  well  as  his  personal  property,  should 
go  to  the  children  of  his  two  sons.  The  gift 
was  one  he  had  power  to  make.  The  fact 
that  bis  wife  survived  him,  or  that  no  child 
was  bom  In  the  lifetime  of  the  widow,  is 
not  a  sufficient  reason  for  breaking  his  will. 
It  cannot  be  Inferred  from  the  will  that  he 
intended  bis  sons'  children  should  have  the 
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estate  If  he  Burrlved  biB  wife,  and  that  his 
Bona  should  have  It  If  she  surrlTed  him,  be- 
cause he  expressly  provided  In  that  case  for 
the  extent  to  which  the  gift  to  the  children 
should  be  diminished  by  the  necessities  of 
the  widow.  Neither  does  his  failure  to  pro- 
ylde  trustees  to  hold  an  estate  sufficient  to 
support  the  remainder,  in  case  of  the  death 
of  his  widow  before  the  anticipated  birth  of 
children,  render  impossible  the  preservation 
of  the  estate  for  them.  He  knew  that  at  the 
death  of  his  widow  the  appointment  of  aq 
executor  in  the  capacity  of  the  plaintiff,  to 
collect  the  estate  and  transmit  It  to  the  per- 
sons entitled,  would  be  required.  Not  hav- 
ing provided  another  to.  hold  the  property,  if 
necessary,  it  Is  to  be  inferred  he  Intended  to 
impose  such  trust  upon  the  plaintiff  or  upon 
the  iierson  who  might  occupy  bis  position. 
Campbell  v.  Clough,  71  N.  H.  181,  51  Atl. 
COS;  Chase  v.  Currier,  63  N.  H.  90.  If  the 
plaintiff  cannot  execute  the  trust,  a  trustee 
can  be  appointed  by  the  superior  court  1 
Per.  Tr.  S  121. 

The  testator  intended  that  both  the  real 
and  personal  estate  should  take  the  same 
course.  Effect  must  l>e  given  to  that  Inten- 
tion. Parker  v.  Boss,  69  N.  H.  213,  316,  45 
Atl.  576.  It  is  unnecessary  to  consider  wheth- 
er the  objections  that  have  been  urged  to  the 
preservation  of  the  real  estate  for  the  un- 
born children  are,  or  are  not,  applicable  to 
the  personal  estate.  If  they  are  not,  as  ap- 
pears to  be  conceded  In  argument,  the  testa- 
tor's intention  that  both  should  take  the 
same  course  is  a  further  answer  to  the  objec- 
tions that  have  been  raised. 

TbB  time  of  distribution  Intended  by  the 
testator  Is  now  Immaterial.  Whenever  he  In- 
tended or  expected  such  distribution  to  be 
made,  be  did  not  Intend  the  distribution 
should  be  made  before  any  of  the  class  to 
whom  be  gave  his  estate  came  Into  existence. 
As  the  testator  Intended  the  children  should 
have  all  the  property,  and  gave  none  to  his 
sons,  he  did  not  Intend  the  sons  should  have 
the  income  after,  or  before,  the  children 
should  be  bom. 

Case  discharged. 

PEASLEB,  J„  did  not  sit  The  others  con- 
curred. 


CIS  N.  H.  88) 

CHANDLER  et  al.  v.  EASTMAN  et  al. 
(Supreme  Court  of  New  Hampshire.     'Merrl- 

maclc.     Nov.  4,  1908.) 
1.  Statks  (t  67*)  —  Officebs  —  AuTHOBirr  — 

BOABD     OF    TbUSTTEES    OF    STATE    LiBBABT— 
PXJBUCATIONS  AtrrnOBIZED. 

Laws  1903,  p.  9.  c  6,  S  2,  hnpooe  on  the 
board  of  trustees  of  the  state  library  all  the 
powers  and  duties  formerly  incambent  upon  the 
board  of  library  commissioners,  and  Laws  1895, 
p.  481,  e.  118,  i  9,  require  the  latter  to  issue 
a  library  bulletin  at  least  twice  a  year,  con- 
taining recommendations  as  to  the  best  library 


methods,  together  with  notes  on  library  progress. 
The  board  of  trustees  soaght  to  have  published 
a  reference  index  to  biographical  sketches  of 
New  Hampshire  men  contained  in  the  state 
library,  which  would  require  more  than  100 
pages  of  printed  matter.  Beld,  that  the  stat- 
ute contemplated  the  publication  of  small 
pamphlets,  directly  relating  to  library  work,  as 
stated  therein,  and  the  publication  of  the  index, 
in  the  place  of  special  bulletins,  was  not  au- 
thorized thereby. 

[Ed.  Note. — For  other  cases,  see  States,  Dec. 
Dig.  I  e7.»] 
2.  States   (|  67*)  —  Officebs  —  Authobity — 

Tbubtees  of  State  Libbabt — AuTHOBrry  to 

POBLISR  GATAI.0GUE. 

Laws  1893,  p.  28,  c.  31,  {  7,  authorizes  the 
trustees  of  the  state  library  to  cause  an  al- 
phal>etical  catalogue  of  the  books  received  to  be 
substituted  in  place  of  the  existing  system  of 
entry  of  books,  provided  that  a  catalogue  of 
the  books  shall  be  first  made  and  printed,  and, 
pursuant  thereto,  an  authors'  list  was  publislied 
in  two  volumes,  aggregating  1,600  pages,  con- 
taining a  complete  list  of  the  books,  alphnbeti- 
cally  arranged  according  to  the  authors'  names, 
and  thereafter  the  state  lx>ard  attempted  to  pub- 
lish a  catalogue  of  the  same  books  classified 
according  to  their  subjects.  Held,  that  tbe  au- 
thors' list  published  was  the  only  catalogue  au- 
thorized by  the  statute  to  be  published  in  addi- 
tion to  the  periodical  supplements  thereto,  and 
the  second  catalogue  according  to  subjects  was 
unauthorized. 

[Ed.  Note.— For  other  cases,  see  States,  Dec. 
Dig.  i  67.»] 

Transferred  from  Superior  Court,  Merri< 
mack  County;  Pike,  Judge. 

Mandamus  by  William  D.  Chandlw  and 
others,  trustees  of  the  state  library,  against 
Edwin  6.  Eastman  and  others,  members  of 
the  Public  Printing  Commission,  to  compel 
defendants  to  publish  certain  publications. 
Facts  agreed,  and  case  transferred  from  tbe 
superior  court    Petition  denied. 

The  plaintiffs  are  the  trustees  of  tbe  state 
library,  and  the  defendants  constitute  the 
public  printing  commission.  Tbe  questions 
presented  are:  (1)  Whether  the  manuscript 
for  a  Reference  Index  to  Biographical 
Sketches  of  New  Hampshire  Men  in  the 
Books  and  Publications  in  the  State  Library 
may  be  published  for  and  in  the  place  of 
one  or  more  library  bulletins,  under  section 
9,  c.  118,  p.  481,  Laws  1895;  and  (2)  wheth- 
er the  manuscript  for  a  Subject  List  Cata- 
logue of  the  state  library  may  be  printed  un- 
der section  7,  c.  81,  p.  28,  Laws  1893,  an  Au- 
thor List  Catalogue  having  been  published 
thereunder  in  1904.  If  either  of  these  ques- 
tions is  decided  In  the  affirmative,  the  writ 
Is  to  Issue;   otherwise  not. 

James  F.  Brennan,  for  plaintiffs.  .Edwin 
G.  Eastman,  Atty.  Gen.,  for  defendants. 

WALKER,  J.  The  first  question  presented 
by  the  case  is  whether  the  Reference  Index, 
if  printed,  would  constitute  a  library  bulletin 
which  the  statute  authorizes  the  trustees  to 
prepare  and  have  printed  at  the  public  ex- 
pense. "All  printing,  binding,  and  blank- 
book  making  required  by  the  several  depart- 
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ments  of  the  state  government  and  paid  for 
out  of  the  state  treasury  shall  be  termed 
'public  printing"  for  the  purposes  of  this  act 
All  of  the  public  printing  shall  be  ordered 
by  the  public  printing  commission,  and  no 
other  party  or  parties  shall  have  authority 
to  contract  for  said  public  printing  In  the 
name  of  the  state  of  New  Hampshire." 
Laws  1901,  p.  579,  c.  84,  §  2.  The  board  of 
trustees  of  the  state  library  having  all  "the 
powers  and  duties"  formerly  "by  law  made 
Incumbent  upon  the  board  of  library  commis- 
sioners" (Laws  1903,  p.  9,  c.  6,  {  2),  It  Is 
their  duty  "at  least  twice  In  each  year"  to 
"Issue  a  library  bulletin,  which  shall  contain 
recommendations  as  to  the  best  methods  to 
be  employed  In  library  work,  together  with 
notes  on  library  progress,  and  such  other 
matters  of  general  Information  relating  to 
library  work  as  they  may  deem  proper." 
Laws  1895,  p.  481,  c  118,  §  9.  It  cannot  be 
doubted  that  it  has  been  the  established  pol- 
icy of  the  state  for  many  years  to  promote 
and  encourage  the  establishment  and  main- 
tenance of  free  public  libraries;  and,  in  or- 
der to  more  effectually  carry  ont  this  pur- 
pose, the  duty  of  distributing  bulletins  of  in- 
formation upon  the  subject  of  library  man- 
agement among  the  town  libraries  was  Im- 
IMsed  upon  the  trustees  of  the  state  library. 
To  accomplish  the  best  results  such  inform- 
ation is  manifestly  of  prime  importance,  and 
this  consideration  cannot  be  disregarded  In 

»  deciding  the  question  of  the  legislative  Inten- 
tion In  authorizing  the  publication  of  library 
bulletins.  But  while  the  trustees  have  a 
wide  discretion  In  determining  what  Infor- 
mation relating  to  library  work  it  is  desira- 
ble to  print  in  the  bulletin,  their  authority 
In  a  given  case  is  bounded  by  a  reasonable, 
construction  of  the  legislative  purpose.  To 
label  a  document  a  "bulletin"  does  not  neces- 
sarily give  it  that  character. 

Was  It  within  the  purpose  of  the  Legisla- 
ture, ascertained  from  all  the  competent  evi- 
dence, to  authorize  the  printing  and  dis- 
tribution of  "a  Reference  Index  to  Bio- 
graphical Sketches  of  New  Hampshire  Men 
Contained  in  the  Books  and  Publications  la 
said  State  Library,"  under  the  general  desig- 
nation of  a  library  bulletin?  It  is  evident 
that  such  a  publication  would  not  contain 
"recommendations  as  to  the  best  methods  to 
be  employed  In  library  work,"  or  "notes  on 
library  progress."  In  would  be  merely  a  list 
of  names,  or  a  special  catalogue.  The  prin- 
cipal or  determining  characteristic  of  a  bul- 
letin, as  prescribed  by  the  Legislature,  is  its 
capacity  to  furnish  useful  advice  upon  mat- 
ters pertaining  to  the  successful  conduct  of 
town  libraries.  The  proposed  index  does  not 
fulfill  this  requirement.  It  advises  nothing; 
it  recommends  nothing;  it  is  merely  an  ex- 
tended list  of  names,  which  would  doubtless 
be  of  great  convenience  to  librarians  In  their 

■  search  for  biographical  sketches  of  New 
Hampshire  men,  but  which  does  not  consti- 
tute a  library   bulletin  within  the  evident 


intention  of  the  statute.  If  further  evidence 
in  support  of  this  conclusion  were  required, 
It  might  be  found  in  the  fact  that  the  in- 
dex as  prepared  would  make  more  than  100 
pages  of  printed  matter.  It  would  be  an  ex- 
tensive compilation.  It  cannot  be  Inferred 
that  the  statutory  authorization  Included 
such  lists,  catalogues,  or  dictionaries  as  the 
trustees  might  think  would  be  useful  to  li- 
brarians, without  regard  to  their  size  and 
extent.  A  complete  catalogue  of  the  books 
in  the  state  library  might  be  of  material  as- 
sistance In  local  library  work,  throughout 
the  state ;  but  It  w^ould  be  difficulty  to  Justi- 
fy a  construction  of  the  statute  that  such  a 
catalogue  might  properly  be  called  a  bulletin. 
The  Intention  was  to  provide  for  the  publica- 
tion, not  of  large  books,  but  of  small  pamph- 
lets; not  of  extensive  Indexes,  but  of  rec- 
ommendations and  facts  relating  to  library 
work,  stated  with  reasonable  brevity  and 
conciseness.  As  the  proposed  Reference  In- 
dex Is  intended  by  the  trustees  to  take  the 
place  of  several  bulletins  which  wonld  other- 
wise be  Issued,  during  the  space  of  a  year  or 
more,  and  as  it  does  not  answer  the  reason- 
able requirements  of  a  bulletin^  Its  publica- 
tion at  public  expense  Is  not  anthorlssed  by 
section  9,  c.  118,  p.  481,  Laws  1895.  Its 
publication  would  not  be  a  substantial  com- 
pliance with  the  statute. 

The  second  question  is  whether  the  Author 
List  of  the  state  library  constitutes  the  cat- 
alogue which  the  trustees  were  authorized 
to  publish  by  section  7,  c.  31,  p.  28,  Laws 
1898;  that  is,  whether  the  Author  List 
consisting  of  two  large  volumes  aggregat- 
ing over  1,600  pages,  printed  In  1904,  is  the 
"catalogue  of  books"  which  that  statute  au- 
thorized to  be  printed,  or  whether  It  is  only 
an  incomplete  catalogue  which  may  now  be 
completed  by  the  publication  of  an  extensive 
Subject  List.  The  statute  referred  to  pro- 
vides that  "the  trustees  of  the  state  library 
are  authorized  to  cause  the  present  system 
of  entry  of  accessions  by  classes  to  be  omit- 
ted from  the  report  of  the  librarian,  and  an 
alphabetical  catalogue  of  books  received  for 
the  period  covered  by  each  report  to  be  reg- 
ularly substituted  therefor,  so  far  as  such 
books  or  pamphlets  have  been  entered  in  the 
official  catalogue;  provided,  that  a  catalogue 
of  books  shall  be  first  made  and  printed."  If 
the  Author  List  does  not  constitute  the 
catalogue  which  the  Legislature  of  1893  in- 
tended to  authorize.  It  Is  contended  by  the 
plaintiffs  that  authority  remains  under  the 
statute  for  the  publication  of  the  Subject 
List,  in  order  to  complete  the  authorized  cat- 
alogue. No  suggestion  Is  made  that  the 
printed  volumes  are  not  a  complete  catalogue 
of  the  books  "in  the  miscellaneous  depart- 
ment of  the  library  on  June  1,  1902,"  as  an- 
nounced therein,  or  that  they  were  not  In- 
tended to  be  a  complete  list  thereof,  arrang- 
ed substantially  according  to  the  authors' 
namea  To  one  not  versed  in  the  technicali- 
ties of  library  work  this  printed  list  would 
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seem  to  be  a  catalogue.  If  It  la  not  as  com- 
prehenalve  and  exhaustive  as  it  might  be, 
it  is  at  least  complete  In  itself.  If  a  library 
catalogue  la  not  completed  until  the  books 
have  been  listed  upon  all  useful  theories  of 
arrangement  and  classification  known  to 
bibliographers,  It  would  be  rash  to  assume 
that  the  Legislature,  which  is  not  made  up 
of  men  having  the  technical  learning  of  li- 
brarians, meant  when  they  used  the  word 
"catalogue"  a  work  of  several  volumes  which 
should  unite  several  distinct  theories  of  ar- 
rangement, so  that  each  book  would  be  Index- 
ed In  as  many  different  volumes  as  there  were 
theories.  Such  an  understanding  evidently 
was  not  entertained  by  the  Iiegislature  of 
1893.  The  legislative  purpose  was  to  author- 
ize the  compilation  of  a  catalogue  of  the 
books  in  the  state  library,  upon  some  rea- 
aonably  convenient  plan  to  be  determined  b; 
ttie  trustees,  and  not  to  empower  the  trus- 
tees to  publish  several  extended  lists  of 
'books,  which  together  might  be  deemed  by 
some  people  to  constitute  one  complete  cat- 
alogue. When  the  Author  List  was  publish- 
ed, no  statutory  authority  remained  for  the 
compilation  of  another  catalogue,  however 
naefol  and  desirable  it  might  t>e.  Thereupon 
it  was  provided  that  the  accessions  to  the 
library  should  famish  material  for  supple- 
ments to  the  catalogue,  which  have  since 
been  published.  In  this  way  the  Author 
List  has  been  treated  by  the  trustees  as  the 
statutory  catalogue,  in  consonance,  as  It 
seems  to  us,  with  the  legislative  purpose. 
Tlie  statate  furnishes  no  authority  for  the 
printing  of  the  manuscript  of  the  Subject 
Ust 
Petition  denied.     All  concurred. 


OS  N.  H.  84) 

CLOUGH  V.  ROCKINGHAM  COUNTY 
LIGHT  ft  POWEtt  CO.  et  al. 

(Supreme  Court  of  New  Hampshire.    Rocking' 
ham,     Nov.  4,  1908.) 

1.  ELECTWCITT  (J  19*)— INJUBIICS  IRCIDENT  TO 

Pbodcction — Negligence  —  Question    fob 

JUBY. 

In  an  action  for  injuries  by  contact  with 
electrically  charged  wires  strung  across  a  street 
without  a  license  therefor,  as  required  by  Pub. 
St.  1901,  c.  81,  evidence  held  to  require  the  sub- 
mission to  the  jury  of  the  issue  of  negligence. 

[Ed.  Note. — For  other  cases,  see  Electricity, 
Cent  Dig.  {  U ;   Dec.  Dig.  {  19.*] 

2.  Pbiwctpal  and  Agent  (|  21*) — EviOENcnE 
OF  Aqenct— Testimony  or  Agent. 

An  agent  may  testify  to  the  fact  of  bis 
agency. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {  89;    Dec.  Dig.  i  21.*] 

S.  PsiRCiFAi.  AND  Agent  ($  22*)— Evidknok 
at  Agency— DECI.ABATI0N8  of  Agent. 

Declarations  of  an   alleged  agent  are  not 

admissible  to  establish  the  agency. 
[Ed.  Note.— For  other  cases,  see  Principal  and 

Agent  Cent  Dig.  §  40;    Dec  Dig.  I  22.*] 


4.  Pbiwcipai.  and  Agent  (|  22*J— EvibencB 
or  Agency— DECI.AKATI0N8  or  Agent. 
The  declarations  of  an  agent  may  be  re- 
ceived provisionally,  as  verbal  acts  indicating 
that  he  was  acting  on  another's  behalf,  leaving 
it  to  subsequent  proof  to  establish  his  connec- 
tion as  agent. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  S  40;   Dec  Dig.  {  22.*] 

6.  Evidence  (S  121*)— Res  Gestjs. 

In  an  action  for  injuries  by  coming  in  con- 
tact with  electrically  charged  wires  strung 
across  a  street  while  plaintifC  was  engaged  in 
moving  a  house  through  the  street,  evidence  of 
the  declarations  of  a  third  person,  who  came 
and  took  charge  of  the  wires,  in  response  to  a 
request  made  on  the  sui>erintendent  of  the  rail- 
way company  maintaining  some  of  the  wires, 
made  as  part  of  the  res  gestie,  are  admissible  as 
bearing  on  plaintiff's  exercise  of  due  care  in  at- 
tempting to  raise  the  wires  from  the  roof  of 
the  house  at  the  time  of  the  accident 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  J  308;   Dec  Dig.  t  121.*] 

6.  Electbicity  (S  19*)— Injubies  Incidbht  to 
•  Pbodtjction-Actionb  — Evidence  —  Ma- 

tebiality. 

Where,  in  an  action  for  injuries  by  coming 
in  contact  with  electrically  charged  wires  strung 
across  a  street  without  a  license  therefor,  as  re- 
quired by  Pub.  St.  1901,  c.  81,  it  appeared  that 
no  attempt  was  made,  at  the  time  of  the  injury, 
to  disconnect  the  wires  or  to  remove  their  sup- 
ports, the  failure  to  show  that  written  notice 
was  served  on  defendant,  as  required  by  section 
14  of  the  chapter,  did  not  defeat  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  {  11 ;   Dec  EMg.  t  19.*] 

7.  Masteb  and  Sebvant  ({  801*)— ElzisisnoB 
or  Relation— Evidence. 

On  the  issue  whether  the  superintendent  of 
an  electric  railway  company  had  authority  to 
direct  an  employs  of  the  railway  company  and 
of  a  power  company  to  take  charge  of  their  high 
tension  wires  strung  across  a  street,  evidence 
held  not  to  show  such  authority,  so  that  the 
power  company  was  not  liable  for  injuries  sus- 
tained in  consequence  of  the  act  of  such  em- 
ploy*. „    ,  . 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1210-1216 ;  Dec  Dig.  t 
301.*] 

Transferred  from  Superior  Court,  Rocking- 
ham County. 

Case  for  personal  injuries  by  George  L. 
Clough  against  the  Rockingham  County  Light 
ft  Power  Company  and  another.  There  was 
a  verdict  for  plaintiff,  and  the  case  was 
transferred  from  the  superior  court  Verdict 
set  aside. 

The  plaintifTs  evidence  tended  to  prove  the 
following  facts:  The  plaintiff  is  a  carpenter, 
and  was  employed  to  assist  in  moving  a  small 
house  through  the  streets  of  Portsmouth  by 
one  Ham,  who  had  a  permit  for  the  work 
from  the  city  authorities.  The  building  was 
drawn  on  wheels.  To  move  it  to  its  destina- 
tion it  was  necessary  to  pass  a  certain  point 
where  the  defendants  bad  strung  two  tele- 
phone wires  across  a  street,  and  about  20 
feet  above  its  surface,  and  on  the  same  set 
of  poles,  about  2  feet  above  the  telephone 
wires,  two  electric  light  wires,  each  carry- 
ing 6,000  volts  of  electricity,  and  on  the  same 
poles,  about  4  feet  above  the  light  wires,  cer- 
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tain  power  wires,  each  carrying  13,000  volts 
of  electricity.  All  the  wires  carried  sufficient 
electricity  to  kill  or  severely  Injure  a  person 
coming  In  contact  with  them.  The  defend- 
ants had  no  license  or  location  to  place 
poles  In  and  string  wires  across  the  street 
at  this  x>olnt,  as  required  by  chapter  81,  Pub. 
St  1901.  As  the  building  rested  on  the 
wheels,  Its  top  was  a  little  higher  than  the 
telephone  and  electric  light  wires.  The  plain- 
tiff was  on  top  of  the  building,  and  when  the 
wires  caught  on  the  roof,  he  attempted  to 
pry  them  up  with  a  hammer,  so  that  the 
building  would  pass  under  them,  and  in  so 
doing  was  severely  Injured  by  a  shock  of 
electricity.  One  of  the  men  engaged  In  mov- 
ing the  building  telephoned  to  Hayden,  super- 
intendent of  the  railway  company,  asking 
blm  to  send  a  lineman  to  take  charge  of  and 
look  after  the  wires  while  the  building  was 
being  moved  under  them.  Hayden  sent  Bur- 
bank,  who  worked  for  both  companies,  being 
foreman  of  the  electric  railway  company's 
car  bam  at  Stratham,  and  rotary  tender  for 
the  defendants  at  the  car  bam,  and  he  took 
charge  of  and  gave  directions  as  to  moving 
the  building  under  the  wires  at  the  time  ot 
the  accident  The  evidence  also  tended  to 
prove  that  the  wires  were  uninsulated  and 
that  such  a  condition  Is  dangerous,  that  the 
defendants  were  negligent  in  the  location, 
construction,  and  management  of  the  wires 
at  the  time  and  place  of  the  accident  and 
that  the  plaintiff,  In  consequence  of  the  de- 
fendants* negligence,  was  himself  in  the 
exercise  of  due  care  at  the  time.  There  was 
no  evidence  that  Hayden  or  the  railway  com- 
pany were  expressly  authorized  to  send  Bur- 
bank  to  take  charge  of  the  defendants'  high 
tension  lines,  and  the  question  whether  there 
was  evidence  that  he  had  Implied  authority 
is  discussed  in  the  opinion.  At  the  close 
of  the  plalnttfTs  evidence  the  defendants 
moved  for  a  nonsuit  The  motion  was  de- 
nied, and  they  excepted.  They  also  except- 
ed to  the  following  portion  of  the  charge 
to  the  Jury:  "One  of  the  disputed  points 
in  this  case  Is  whether  Burbank  was  pres- 
ent representli^  the  defendant  at  the  time 
of  the  accident  The  plaintiff  claims  he 
was,  and  the  defendant  that  he  was  not 
Tou  will  determine  whether  he  was  sent  there 
as  a  representative  of  the  electric  railway 
company  or  of  the  defendant,  and.  If  he  was 
sent  r^resenting  the  defendant  whether  the 
■pereoti  who  sent  him  was  authorized  to  do  so. 
The  defendant  claims  that  Burbank  was  there 
as  a  representative  of  the  railway  company, 
expecting  and  understanding  that  the  build- 
ing was  to  be  moved  under  the  railway  wires. 
The  plaintiff  claims  Burbank  was  sent  as 
an  employs  of  the  power  company;  that  is, 
of  the  defendant.  Tou  will  determine  how 
that  was.  If  he  was  sent  there  only  as  an 
employs  of  the  railway  company,  then  none 
of  his  acts  bind  the  defendant  If  he  was 
sent  there  as  an  employe  of  the  power  com- 
pany, you  wUI  then  determine  whether  Hay- 


den, who  sent  him,  had  authority  to  send 
Burbank  for  the  power  company;  for  if  he 
bad  not,  then  none  of  his  acts  bind  the  power 
company.  Hayden  was  not  an  ofBcer  of  the 
power  company,  and  it  was  not  claimed  by 
the  plaintiff  that  he  has  shown  Hayden  or 
the  railway  company  was  expressly  antbor- 
Ized  by  the  defendant.  In  writing  or  orally, 
to  act  for  it  In  regard  to  Its  lines.  Bat 
it  la  claimed  by  the  plaintiff  that  the  author- 
ization of  the  railway  company  to  act  for 
the  power  company  is  shown  by  repeated 
acts,  where  the  railway  company  by  Its  of- 
ficers have  directed,  linemen  to  attend  to  the 
power  company's  line,  and  that  this  has  been 
done  under  such  circumstances  that  the 
knowledge  and  acquiescence  of  the  power 
company  is  shown.  An  agency  may  arise  by 
implication  from  repeated  acts  done,  with 
the  acquiescence  of  the  principal.  If  yoa 
are  satisfied  that  the  railway  company  was 
habitually  delegating  linemen  or  other  em- 
ployes of  the  railway  company  to  work  upon 
and  attend  to  the  defendant's  lines  nnder 
such  drcnmstances  that  the  defendant  must 
have  known  and  acquiesced  therein,  then 
you  may  Infer  that  the  railway  company 
was  authorized  to  do  these  acts."  There 
were  other  exceptions  taken  by  the  defoid- 
ant  at  the  trial  which  fully  appear  in  the 
opinion. 

Page  ft  Bartlett  and  Ernest  L.  Guptlll,  for 
plaintiff.     Klvel  &  Hughes,  for  defendants. 

BINGHAM,  J.    The  motion  for  a  nonsuit 

was  properly  denied.  There  was  sufficient 
evidence  from  which  it  could  be  found  that 
the  defendants  were  n^llgent,  and  that  the 
plaintiff  was  in  the  exercise  of  due  care. 
The  evidence  that  the  wires  were  strung 
across  the  highway  without  license,  as  re- 
quired by  chapter  81,  Pub.  St  1901,  was 
properly  I^t  to  the  jury,  together  with  the 
other  evidence  in  the  case  tending  to  show- 
that  the  defendants  were  negligent  The  in- 
structions of  the  court  in  regard  to  this  mat- 
ter were  correct  Lane  v.  Concord,  70  N.  H. 
4S5,  49  Atl.  687.  85  Am.  St  Rep.  643;  Bres- 
nehan  v.  Gove,  71  N.  H.  236,  51  AU.  916; 
Nadeau  ▼.  Sawyer,  73  N.  H.  70,  69  Atl.  369. 
An  alleged  agent  may  testify  to  the  fact  of 
his  agency.  Union  Hosiery  Co.  v.  Hodgson, 
72  N.  H.  427,  432,  57  Atl.  384;  Kent  v.  Ty- 
son, 20  N.  H.  121,  128;  2  Wig.  Ev.  {  1078, 
note  4.  But  a  third  person  cannot  testify  to 
declarations  made  by  him  for  the  purpose  of 
establishing  his  agency.  Nebonno  v.  Rail- 
road, 67  N.  H.  531,  38  Atl.  17;  2  Wig.  Bv. 
S  1078.  His  declarations,  however,  may  t>e 
"received  provisionally  as  verbal  acts  Indi- 
cating that  he  was  acting  on  another's  be- 
half, not  bis  own,  leaving  it  to  subsequent 
proof  to  establish  his  connection  as  agent'* 
2  Wig.  Ev.  {  1078.  Therefore  the  declara- 
tions of  Burbank  to  the  extent  that  they 
were  used  to  establish  his  agency  were  in- 
competent; but  as  part  of  the  res  geataa,  and 
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as  bettrlng  upon  th«  plalhtUTii  exetciae  of 
^u6  care  In  attempting  to  ralae  tbe  wires 
from  the  roof  of  tbe  bnUdlng,  tbey  were 
dearly  admissible.  The  plaintiff  had  the 
right  to  understand,  from  the  fact  that  Bar- 
bank  came  and  took  charge  of  the  wires  In 
reaponse  to  a  request  made  upon  Hayden, 
that  he  could  properly  rely  upon  such  la- 
formation  as  Bnrbank  gare  him,  and  that 
tt  would  be  safe  to  attempt  to  raise  the 
wires  as  he  did. 

The  exception  taken  to  the  plaintiff's  fail- 
ure to  show  that  written  notice  was  served 
on  the  defendants,  as  required  by  section 
14.  C  81,  Pub.  St.  1901,  Is  without  merit. 
No  attempt  was  made  to  disconnect  the  de- 
fendants' wires  or  to  remove  their  supports; 
and,  if  there  had  been,  it  is  not  clear  that 
the  defendants  would  have  been  entitled  to 
the  statutory  notice^  It  would  seem,  rather, 
that  the  notice  contemplated  by  tbe  statute 
was  Intended  to  apply  only  to  cases  where 
the  wires  or  poles  that  are  to  be  disconnect- 
ed or  removed  are  lawfully  in  tbe  highway. 

The  plaintiff  concedes  that  Hayden  was 
aot  expressly  authorized  by  tbe  power  com- 
pany to  direct  Burbank  to  take  charge  of 
their  high  tension  wires  at  tbe  place  where 
tke  plaintiff  was  injured;  and  the  defend- 
ants' motion  for  a  nonsuit  and  exception  to 
the  charge  presents  the  inquiry  whether  tbere 
was  any  evidence  from  which  implied  au- 
thority could  be  found.  It  appears  that  Day 
was  the  chief  electrician  of  the  railway 
company;  that  he  not  only  had  charge  of  tbe 
high  toislon  wires  of  that  company,  but  also 
of  the  power  company,  and  had  under  him 
some  14  linemen  who  were  located  In  differ- 
ent places  through  the  territory  traversed 
by  the  lines  of  the  two  companies.  Each 
crew  of  men  bad  a  foreman.  The  Hampton 
crew,  whose  duty  it  was  to  take  charge  of 
the  lines  where  the  plaintiff  was  injured, 
consisted  of  3  men  and  a  foreman.  The 
linemen  constructed  all  tbe  new  work  of  the 
railway  company,  and  moved  and  repaired 
all  of  their  lines  of  wire  when  necessary. 
They  also  had  charge  of  the  high  tension 
lines  of  the  power  company.  Each  company 
bore  their  part  of  the  expense  thus  incur- 
red. On  tbe  day  of  the  accident,  when  Bay- 
den  was  requested  to  send  a  lineman  to  take 
charge  of  the  wires  in  the  vicinity  where 
tbe  house  was  being  moved,  all  the  linemen 
in  the  Hampton  crew  were  away  at  work, 
and  Burbank,  the  foreman  of  the  Stratham 
car  bam,  who  also  tended  a  rotary  machine 
for  the  defendants  at  that  place,  was  sent. 
As  foreman  of  tbe  car  barn  for  the  railway 
company,  and  tender  of  the  rotary  machine 
for  the  power  company,  be  had  nothing  to 
do  with  the  high  tension  lines  of  either  com- 
pany. There  was  no  evidence  that  Hayden, 
or  any  officer  of  the  railway  company,  bad 
at  any  time,  otber  than  the  one  In  question, 
called  upon  any  of  the  men  In  the  employ  of 


the  power  company  or  of  tte  railway  com- 
pany, except  linemen  under  the  supervision 
of  Day,  to  take  charge  of  the  high  tension 
wires  of  the  power  comi>any.  Tbe  facta  that 
it  was  the  duty  of  linemen  employed  under 
Day  to  take  charge  of  tbe  power  lines  of 
both  companies ;  that  they  were  required  to 
retort  to  him  what  work  was  necessary  to 
be  done  on  both  lines,  and  In  case  of  an 
emergency  to  make  repairs  themselves  with- 
out reporting — have  no  tendency  to  prove 
that  Hayden  was  authorized  by  tbe  power 
company  to  direct  men  in  the  employ  of  tbe 
railway  company  or  of  the  power  company, 
other  than  linemen,  to  take  charge  of  or 
work  upon  the  high  tension  lines  of  tbe  pow- 
er company.  If  it  might  be  found  that  of- 
ficers of  the  railway  company,  besides  Day, 
were  authorized  to  direct  linemen  to  make 
repairs  upon  and  take  charge  of  the  high 
tension  lines  of  the  power  company,  it  could 
not  be  found  that  they  bad  authority  to  di- 
rect men  who  were  not  linemen  under  Day 
to  do  sudi  work,  and  for  this  reason  there 
mast  be  a  new  triaL 
Verdict  set  aside.    AH  concurred. 

'°°°'°'~  .  (75  N.  H.  Ut) 

OAHEB  ▼.  GRAND  TRUNK  RY.  CO. 
(Supreme  Court  of  New  Hampshire.    Coos. 
Nov.  4j  1908.) 

1.  CaBBIBKS   (t    803*)-^ABBIAOB    OT   Pabsen- 

0KB»— Ejection  or  Pxbson  at  Placi  Othkb 

Thar  Statiow— Action— Nattjbb. 

A  carrier  which  ejected  a  person  from  a 
train  for  nonpayment  of  fare  at  a  place  other 
than  a  passeofcer  station,  in  violation  of  Pub. 
St.  1901,  c.  160,  I  e,  is  not  necessarily  liable 
for  the  resulting  damage,  but  it  must  appear 
that  it  occurred  through  its  failure  to  perform 
the  doty  imposed  by  statute;  and,  to  recover, 
the  ejected  person  mu^t  prove  the  Insufficiency  . 
of  the  station  at  the  place  of  expulsion,  his 
own  care,  and  that  the  injury  resulted  from 
defendant's  fault. 

[Ed.  Note.— For  other  cases,  see  Garriers, 
Cent  Dig.  S  1445 ;    Dec.  Dig.  i  303.*] 

2.  Cabbiebs  ({  382*)— Cabbiage  or  Passeh- 
OERS— Ejection  at  Place  Otheb  than  Sta- 
tion—Actions. 

Where  a  person  was  ejected  from  a  train 
five  miles  from  his  home,  where  there  was  no 
passeiiger  station,  and  was  in  such  good  health 
and  so  well  clothed  that  he  could  properly  go 
home  afoot,  and  there  was  no  train  that  be 
could  wait  for,  and  It  appeared  that  be  would 
have  walked  home  even  if  there  had  been  a 
station,  an  illness  contracted  by  blm  from  the 
walk  had  no  connection  with  his  ejection,  and  he 
could  not  recover  therefor. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S  1483;   Dec.  Dig.  8  882.*] 

Bingham,  3.,  dissenting. 

Transferred  from  Superior  Court,  Coos 
County. 

Action  by  George  Caber  against  the  Grand 
Trunk  Railway  Company  for  ejecting  plain- 
tiff from  a  passenger  train  for  nonpayment  of 
fare  at  a  place  other  than  a  passenger  sta- 
tion. Verdict  for  plaintiff  and  case  trans- 
ferred from  the  superior  court  on  defend- 
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ant  s  exceptions.    Exceptions  soatained.    Ver- 
dict and  Judgment  for  defendant. 

The  plalntltc  was  ejected  from  tbe  train 
for  nonpayment  of  fare  at  a  point  about  half 
a  mile  from  the  Oroyeton  station  and  five 
miles  from  his  home  In  Stark.  The  train 
idid  not  stop  at  Stark,  and  there  tras  no  oth- 
er train  to  that  place  for  almost  two  .days. 
The  plaintifr  bad  but  little  money,  was  in 
good  health  and  well  clothed,  and  walked 
home  to  Stark.  He  stopped  to  rest  several 
times  on  ttie  way,  and  in  so  doing  contracted 
the  illness  for  which  damages  were  claimed. 

Sullivan  &  Daley  and  B.  H.  Hinman,  for 
plaintiff.  Rich  &  Marble  and  Drew,  Jordan, 
Shurtlefl  &  Morris,  for  defendant 

PEASIiEEJ,  J.  The  expulsion  of  Caber  for 
nonpayment  of  his  fare  at  a  place  other  than 
a  passenger  station  was  illegal  (Pub.  St 
1001,  c.  160,  {  6;  Baldwin  v.  RaUroad,  64 
N.  H.  596,  16  AU.  411);  but  it  does  not  fol- 
low as  a  matter  of  course  that  the  defendant 
Is  liable  for  the  damage  which  was  there- 
after sufCered.  Caher  could  not  complain 
that  he  was  not  permitted  to  stay  on  the 
train.  He  had  no  such  right  His  right  was 
to  be  provided  with  passenger  station  ac- 
commodations when  ejected;  and  this  is  the 
only  right  which  the  defendant  invaded. 
The  failure  to  provide.him  passenger  station 
accommodations  is'  the  only  wrong  with 
which  the  defendant  can  be  charged  upon  the 
facts  of  the  case. 

The  statute  was  enacted  for  the  protection 
of  passengers  (Laws  1874,  p.  S44,  c.  9S),  but 
not  for  the  purpose  of  enabling  those  ev^tdlng 
the  payment  of  fare  to  compel  tbe  railroad 
to  carry  them  from  one  regular  station  to 
the  next  one.  Caber's  rights  certainly  did 
not  exceed  those  of  a  person  going  to  a  sta- 
tion to  take  passage  by  virtue  of  an  exist- 
ing contract  for  carriage.  Tet,  when  such 
person  sues  for  failure  to  perform  the  stat- 
utory duty  to  provide  a  reasonable  station, 
he  must  show  that  he  was  "Injured  through 
their  failure  to  perform  the  duty  Imposed  by 
statute."  In  such  a  case  tbe  plaintiff  must 
prove  (1)  the  insufBclency  of  the  station; 
(2)  his  own  care;  and  (3)  that  the  Injury  was' 
the  result  of  the  defendant's  fault  Boothby 
V.  Bailway,  66  N.  H.  342,  344,  34  Atl.  157. 
In  the  present  case  there  was  evidence  of  a 
failure  to  provide  station  facilities  and  of 
Caber's  care,  but  none  that  the  injury  com- 
plained of  resulted  from  the  defendant's 
fault  Tbe  failure  to  provide  station  facili- 
ties did  not  in  any  way  affect  the  course  of 
subsequent  events.'  'What  use  would  or  could 
Caber  have  made  of  a  passenger  station? 
He  wished  to  go  home,  and  there  was  no 
train  he  could  wait  for.  He  was  in  such 
good  health  and  so  well  clothed  that,  as  he 
now  not  only  admits  but  urges,  it  was  en- 
tirely proper  ttiat  he  should  set  out  on  tbe 


Journey  afoot  There  was  no  occasion  for  a 
station  agent  to  take  Caher  In  charge,  or  to 
relieve  his  physical  or  mental  disabilitiea. 
Upon  the  evidence  in  the  case,  it  conclusively 
appears  that  what  did  follow  would  have 
followed  if  the  lacking  station  accommoda- 
tions had  been  supplied.  The  plaintiff  fails 
l^ause  he  does  not  show  any  connection  be- 
tween the  wrongful  act  of  the  defendant 
and  the  injury  sustained.  Reynolds  v.  Fiber 
Co.,  73  N.  H.  126,  128,  59  AtL  615. 

The  question  of  proximate  or  remote  causa 
Is  not  involved.  The  fault  complained  of 
was  not  a  cause  In  any  degree,  nor  in  the 
remotest  sense,  of  Caber's  Bubsequ»tt  acta. 
It  was  neither  the  cause  nor  tbe  occasion 
for  his  walking  to  Stark.  It  was  a  wrong 
independent  of  what  followed,  and  cannot  be 
held  'to  liave  any  causal  connection  there- 
with. Edgerly  v.  Bailread,  67  N.  H.  312,  36 
Atl.  558;  Brember  r.  Jones,  67  N.  H.  374 
30  Ati.  411,  26  L.  R.  A.  408;  McOUl  v.  Com- 
pany, 70  N.  H.  125,  46  Ati.  684,  85  Am.  St 
Rep.  618;  Steams  v.  RaUroad,  75  N.  H.  -^ — . 
71  AU.  21.  As  the  UlegaUty  of  the  act  did 
not  contribute  to  the  injury.  It  is  not  to  be 
treated  as  a  cause  thereof.  Nutt  t.  Man- 
chester, 58  N.  H.  226;  Wentworth  v.  Jeffer- 
son, 60  N.  H.  158;  Bresnehan  Y.  Gove,  71 
N.  H.  236,  51  Atl.  916. 

The  fact  that  the  conductor  is  liable  to  the 
fine  imposed  in  behalf  of  the  state  for  this 
violation  of  the  statute  (Pub.  St  1901,  c: 
160,  S  9)  does  not  show  that  the  defendant 
is  liable  to  the  plaintiff  for  damage  which 
followed,  but  was  not  caused  by,  such  viola- 
tion. "It  must  be  shown  that  such  act  is  a 
fault  whicb  has  directly  contributed  to  the 
loss  or  damage  of  which  tlie  party  complains. 
It  is  not  a  question,  as  it  has  been  made  la 
some  cases,  whether  the  party  is  a  trespass- 
er, or  has  done  some  wrongful  act  but 
whether  he  Is  guilty  of  a  fault  or  of  negli- 
gence in  reference  to  the  matter  in  question 
which  has  directly  contributed  to  the  injury." 
Norrls  v.  Litchfield,  35  N.  H.  271,  278,  69 
Am.  Dec.  546. 

Elxceptlons  sustained.  Verdict  and  Judg- 
ment  for  the  defendant 

BINGHAM,  J.,  dissented.  The  others  con- 
curred. 

(7S  N.  H.  ru) 
McGregor  et  al.  ▼.  PUTNET. 
(Supreme  Court  of  New  Hampshire.     Hillsbor- 
ough.   Nov.  4,  1908.) 

1.  Venoob  and  Ptjbchaskb  (§  54*)— BxEOt;- 
TOBY  CoHTBACTS— Effect  on  Tinjt. 

A  contract  for  the  sale  and  purchase  of  real 
estate,  which  binds  tbe  vendor  to  cpnvey  oo 
payment  of  the  price,  gives  to  the  purchaaei 
an  equitable  interest  in  the  land,  and  the  ven- 
dor holds  the  legal  title  charged  with  the  equi- 
table interest. 

fEd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  85;   Dec.  Dig:  t  64.*] 
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2.  Vendob  ahd  Pubchaseb  (J.  233*)— Bona 
Fide  PrmcHASKB— Unbecobdxd  Contetait- 

CBS. 

In  the  absence  of  a  statute  making  an  un- 
recorded conveyance  void  after  a  certain  time 
has  elapsed,  the  rights  of  holders  of  unrecorded 
conveyances  are  determined  by  priority  in  tak- 
ing the  conveyances. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Ihirchaser,  Cent  Dig.  S  563 ;  Dec.  Dig.  §  233.*] 

3.  Vendor  and  Puhchaseb  (S  239*)— Bona 
Fide  Pubchaseb— Unbecobded  Conveyan- 
ces. 

A  purchaser  of  real  estate,  under  a  con- 
tract binding  the  vendor  to  convey  on  payment 
of  the  price,  sold,  in  violation  of  the  contract, 
the  timber  on  the  land  to  a  third  person,  and 
subsequently  assigned  his  interest  in  the  prem- 
ises. It  did  not  appear  that  the  assignee  re- 
corded his  assignment,  pr  gave  the  third  person 
notice  of  it.  Held  that  the  assignee,  though  ig- 
norant of  the  unrecorded  sale  of  the  timber, 
could  only  recover  for  timber  cut  by  the  third 
person  after  actual  or  constructive  notice  of  the 
assignment. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Pnichaser,  Cent.  Dig.  i  500;  Dec.  Dig.  i  239.*] 

4.  Vbndob  and  Pubchaseb  (5  233*)- Bona 
Fide  Pubohabkb— Unbecobded  Convetan- 

0E8. 

Where  there  are  two  unrecorded  conveyan- 
ces, and  the  bolder  of  the  first  continues  to  act 
in  ignorance  of  the  holder  of  the  second,  and 
their  equities  are  equal,  priority  in  time  pre- 
rails. 

[Ed.  Xote.— For  other  cases,  see  Vendor  and 
Pnrchaser,  Cent.  Dig.  |  563 ;   Dec  Dig.  {  233.*] 

6.  Vendob  and  Pubchaseb  (|  218*)— Bona 
Fide   Pubchaseb— Unbecobded  Convetan- 

CES. 

A  third  person,  purchasing  the  timber  on 
land  from  one  having  a  contract  for  the  pur- 
chase of  the  land  and  entitled  to  a  conveyance 
thereof  on  payment  of  the  price,  is  not  liable  as 
on  a  debt  due  to  the  owner,  but  his  liability 
arises  from  his  taking  in  good  faith  that  which 
is  security  for  the  owner's  claim,  and,  as  be- 
tween the  third  person  and  the  purchaser  in  the 
contract,  the  former  succeeds  to  the  purchas- 
er's right  to  redeem  from  the  owner,  which 
riKht  is  not  defeated  by  the  purchaser  conveying 
his  interest  to  another;  and  hence,  as  to  acts 
done  by  tbe  third  person  before  notice  of  the 
conveyance  of  tbe  purchaser's  interest,  a  suit 
in  the  right  of  the  owner  is  defeated  by  the 
third  person's  payment  of  the  amount  due  on 
the  contract 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §  456;   Dec.  Dig.  %  218.*] 

e.  Vendor  and  Purchaser  (S  218*)— Bona 
Fide  Pubchaseb— Unbecobded  Contstan- 

OEB. 

A  pnrchaser  of  real  estate,  under  a  con- 
tract binding  the  vendor  to  convey  on  payment 
of  the  price,  sold  the  timber  on  tbe  land  to  a 
third  person,  and  subsequently  assigned  his  in- 
terest in  the  premises.  Tbe  assignee  paid  the 
price,  and  obtained  tbe  conveyance.  The  as- 
signee was  ignorant  of  the  outstanding  unre- 
corded claim  of  the  third  person.  Tbe  evidence 
did  not  show  that  tbe  amount  due  to  the  vendor 
on  the  contract  of  sale  was  more  than  the  value 
of  the  land  after  the  removal  by  the  third  per- 
son of  the  timl>er.  Held,  that  the  payment  of 
the  price  by  the  assignee  of  the  contract  could 
not  be  treated  in  equity  as  an  assignment  of  the 
claim  of  the  owner  against  the  third  person. 

(Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S  456 ;  Dec  Dig.  f  218.*  i 

Exceptions  from  Superior  Court,  Hlllsbor- 
ongb  County;    Cbamberlln,  Judge. 


Assumpsit  by  George  W.  Carroll,  in  bis 
own  right  and  as  assignee  of  the  claim  of 
John  C.  McGregor,  against  Alfred  H.  Putney, 
to  recover  for  the  cutting  of  timl)er  on  cer- 
tain land.  There  was  a  judgment  of  non- 
suit, and  plaintiffs  except    Overruled. 

The  plalntlfTs  evidence  tended  to  prove  the 
following  facts:  In  1902  McGregor  was  tbe 
owner  of  the  farm,  and  gave  one  Fletcher  a 
bond  to  convey  the  same  upon  the  payment 
of  $2,800,  the  sum  of  $500  being  at  once  paid 
on  the  purchase  price.  In  1903  Fletcher,  for 
a  consideration  of  $100,  and  In  violation  of 
the  terms  of  the  bond,  sold  standing  timber 
on  tbe  farm  to  the  defendant,  and  the  defend- 
ant cut  timber  both  before  and  after  Septem- 
ber, 1905.  In  March,  1905,  tbe  bond  was  re- 
corded, and  the  next  September  Fletcher  sold 
bis  Interest  to  Carroll,  who  bought  In  Ig- 
norance of  tbe  defendant's  unrecorded  con- 
tract In  1906  Carroll  paid  the  balance  due 
to  McGregor,  took  a  deed  of  the  premises 
and  an  oral  assignment  of  McGregor's  cause 
of  action  against  the  defendant,  and  then 
brought  this  suit 

Wason  ft  Moran,  for  plalntlflTs.  Thomas 
F.  Clifford  and  Bertls  A.  Pease,  for  defend- 
ant 

PEASLEB,  J.  The  contract  to  convey  the 
farm  upon  the  payment  of  the  agreed  price 
gave  Fletcher  an  equitable  Interest  In  tbe 
land,  and  McGregor  thereafter  held  the  legal 
title  charged  with  tbe  equltitble  Interest. 
Their  relations  were  In  many  respects,  like 
those  of  mortgagor  and  mortgagee.  Bowen 
V.  Lansing,  129  Mich.  117,  88  N.  W.  884,  67 
L.  R.  A.  643,  95  Am.  St.  Rep.  427,  and  au- 
thorities collected  In  note.  When  Carroll 
purchased  Fletcher's  interest,  be  took  the 
recorded  equitable  claim  to  the  estate  as  It 
then  existed.  Although  he  was  ignorant  of 
the  outstanding  unrecorded  claim  of  the  de- 
fendant to  standing  trees,  he  could  only  re- 
cover for  the  wood  or  timber  the  defendant 
cut  after  actual  or  constructive  notice  of 
Carroll's  title.  In  the  absence  of  a  statute 
making  an  unrecorded  conveyance  void  after 
a  certain  time  has  elapsed,  when  the  ques- 
tion arises  between  two  holders  of  unrecord- 
ed conveyances,  their  rights  are  determined 
by  priority  In  taking  their  conveyances. 
Crouse  V.  Mitchell,  130  Mich.  347,  90  N.  W. 
32.  97  Am.  St  Rep.  479.  If  tbe  documents 
given  by  Fletcher  to  Putney  and  Carroll  were 
entitled  to  record.  Putney's  must  prevail  be- 
cause of  Its  priority  In  time.  If  they  were 
not  entitled  to  record,  tbe  result  Is  of  course 
tbe  same.  Tbe  first  purchaser  takes  title. 
There  is  no  evidence  that  Carroll  recorded 
his  assignment  from  Fletcher,  or  gave  Put- 
ney notice  of  It  Whether  notice  by  record, 
or  otherwise,  would  have  been  of  any  avail 
is  not  material  to  a  decision  of  the  present 
case.    Tbe  notices  given  by  McGregor  do  not 
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parport  to  be  aaytlilng  moTe  than  an  In- 
sistence upon  his  rights  under  the  bond.  The 
first  notice  was  when  the  deed  of  McGregor 
to  Carroll  was  recorded;  and,  as  the  de- 
fendant had  ceased  cutting  before  that  date. 
It  Is  Immaterial  here.  Whether  it  Is  Imma- 
terial for  other  reasons  need  not  be  consid- 
ered. The  case  is  simply  one  of  where  there 
are  two  unrecorded  conveyances,  the  holder 
of  the  first  continuing  to  act  in  ignorance  of 
the  claims  of  the  holder  of  the  later  one.  In 
such  a  case  he  who  has  the  later  conveyance 
has  no  superior  legal  title.  Their  equities 
appear  to  be  equal,  and  priority  in  time  pre- 
-▼alls.  The  plaintiff  can  take  nothing  as 
against  the  defendant,  by  rirture  of  his  as- 
signment from  Fletcher. 

The  plaintiff  also  seeks  to  recover  in  the 
right  of  McGregor.  It  Is  important  to  keep 
In  mind  tliat  the  defendant  was  never  liable 
upon  tb6  det>t  due  to  McGregor.  His  sole 
liability  arose  from  his  having  taken  that 
whiph  was  a  security  for  McGregor's  daim. 
In  this  state  of  the  facts  the  plaintiff  pur- 
chased from  the  debtor  his  equity  in  what 
was  left  of  the  incumbered  property,  and 
thereafter  paid  off  the  Incumbrance.  He 
paid  what  he  had  contracted  to  pay.  He  did 
not  pay  anything  the  defendant  was  equi- 
tably tx>und  for.  So  far  as  appears.  Putney 
acted  honestjiy  in  cutting  the  timber.  As  be- 
tween him  and  Fletcher,  he  would  be  enti- 
tled to  succeed  to  Fletcher's  right  to  re- 
deem from  McGregor.  This  right  was  not 
defeated  by  Fletcher's  conveyance  to  Carroll. 
As  to  acts  done  l>efore  Putney  bad  notice  of 
that  conveyance,  a  suit  in  the  right  of  Mc- 
Gregor could  be  defeated  by  Putney's  pay- 
ment of  the  amount  due  on  the  bond.  Car- 
roll could  then  redeem  from  Putney;  but,  as 
such  redemption  would  be  in  the  right  pur- 
chased of  Fletcher,  there  could  be  no  deduc- 
tion for  timber  cut  by  Fletcher's  permission. 
In  such  a  condition  of  affairs  equity  does  not 
require  that  the  payment  of  the  bond  be 
treated  as  an  assignment  If  there  had  been 
proof  that  the  security  had  been  so  depleted 
that  the  amount  due  upon  the  bond  was 
more  than  the  value  of  the  security,  so  that 
Putney  would  have  had  to  pay  for  the  tim- 
l)er  taken,  either  by  way  of  damages  or  by 
paying  in  redemption  more  than  the  pledged 
•  property  was  worth,  a  case  would  be  made 
out  for  an  equitable  assignment  There  is 
no  evidence  tending  to  show  such  a  state  of 
facts.  On  the  contrary,  the  Inference  from 
such  figures  as  appear  is  the  other  way.  Ap- 
parently the  farm  was  worth  more  than  the 
balance  due  to  McGregor. 

McGregor's  claim,  which  he  attempted  to 
assign  to  CarroH,  was  extinguished  by  Car- 
roll's payment  of  the  amount  due  upon  the 
bond,  unless  it  is  made  to  appear  that  there 
is  an  equitable  reason  for  treating  the  trans- 
action as  an  assignment.  The  burden  was 
upon  the  party  claiming  such  assignment  to 


produce  evidence  of  the  necessity  for  Invok- 
ing the  aid  of  the  equitable  role.  As  no  such 
evidence  was  produced,  his  case  fails.  The 
nonsuit  was  properly  ordered.  The  question 
whether  assumpsit  could  be  maintained  is  not 
considered. 
Exception  overruled. 


WALKBB,  J., 
coned. 


doubted.    The  others  con- 


STATS  T.  UNITED   NEW  JERSEY  B.  ft 

CANAL  CO. 
(Oonrt  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  16. 190&) 

1.  TAXATTOR     (I     118*)— STATOTES— RAII.B0AD 

Pbopebtt. 

The  language  of  the  "Act  relative  to  transit 
duties"  (Act  March  4,  1869;  P.  L.  1809,  p. 
226),  to  the  effect  that  the  tax  thereby  pro- 
vided for  should  be  paid  "until  the  Legislature 
shall  by  general  law  impose  a  aoiform  state  tax 
equally  applicable  to  all  railroad  and  canal  cor>- 
porations  of  this  state,"  refers  to  the  time  when 
such  a  tax  should  be  actually  imposed,  and  not 
to  the  time  when  the  law  authorizing  its  im- 
position should  be  enacted  or  take  effect 

[Ed.  Note.— For  other  cases,  see  Taxadoot 
Cent  Dig.  S  2Q7;   Dec.  Dig.  {  113.*]     . 

^  Taxation   (|  113*)  —  STATtriES— Railboad 

Pbopebtt. 

The  "Act  for  the 'taxation  of  railroad  and 
qanal  property,"  approved  April  10,  1884  (P. 
L.  ;L8S4,  p.  142),  took  effect  immediately,  but 
did  not  impose  a  tax  until  January  1,  1880,  and 
until  this  date-  the  taxation  imposed  by  Act 
March  4,  18(39  (P.  L.  18U9,  p.  226),  continued 
to  be  payable  in  quarterly  payments. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  S  207;    Dec.  Dig.  f  113.*] 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  the  State  against  the  United  New 
Jersey  Railroad  &  Canal  Company.  From  a 
judgment  on  certiorari  for  plaintiff  (68  AtL 
796),  defendant  brings  error.    Affirmed. 

James  B.  Vredenburgh  and  R.  V.  Linda- 
bury,  for  plaintiff  In  error.  Robert  H.  Mc- 
Carter,  Atty.  Geo,  for  the  State. 

PITNEY,  Ch.  In  this  case  the  Supreme 
Court  reviewed  by  certiorari  (no  objection 
being  made  to  this  mode  of  review)  a  Judg- 
ment that  had  been  entered  In  that  court, 
upon  the  order  of  a  single  Justice,  against 
the  United  New  Jersey  Railroad  Sc  Canal 
Company,  at  the  instance  of  the  Attorney 
General,  for  the  amount  claimed  to  be  due  to 
the  state  for  taxes  assessed  during  the  year 
1906  by  the  state  l>oard  of  assessors  upon  the 
main  stem,  franchise,  and  tangible  personal 
property  of  the  company.  The  tax  was  as- 
sessed under  the  revised  "Act  for  the  taxa- 
tion of  railroad  and  canal  property,"  ap- 
proved March  27,  1888  (P.  L.  1888,  p.  269; 
Gen.  St.  1895,  p.  3324),  as  amended  by  the 
supplement  of  April  S,  1906,  known  as  the 
"Average  Rate  Law"  (P.  L.  1906,  p.  121). 
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The  proceeding  that  eventuated  In  the  judg- 
ment was  taken  under  section  14  of  the  act 
of  1888,  and  was  Instituted  In  March,  1907; 
Judgment  being  entered  on  March  10th.  The 
matter  was  brought  before  the  Supreme  Court 
upon  an  application  for  a  certiorari  to  review 
this  Judgment,  and  by  consent  of  counsel  the 
hearing  proceeded  as  If  the  writ  of  certio- 
rari bad  been  allowed  and  return  made,  to 
the  end  that  a  final  Judgment  might  be  enter- 
ed which  would  be  reviewable  by  this  court 
The  Supreme  Court  having  reached  the  con- 
clusion that  the  judgment  for  taxes  was  prop- 
erly rendered,  the  record  waB  molded  so  as 
to  show  a  writ  of  certiorari,  a  return  thereto, 
and  the  reasons  for  Betting  aside  the  Judg- 
moit;  and  thereupon  the  Supreme  Court  ren- 
dered Its  Judgment,  affirming  the  Judgment 
for  taxes,  after  allowing  credit  for  certain 
pa7ment8  that  had  been  made  pending  Its 
decision.  It  Is  the  latter  Judgment  that  la 
now  under  review. 

To  avoid  possible  confusion.  It  should  be 
mentioned  tjiat  the  certiorari  upon  which 
Judgment  was  thus  rendered  by  the  Supreme 
Court  was  not  the  same  writ  that  is  mention- 
ed at  the  beginning  of  the  opinion  delivered 
by  Mr.  Justice  Swayze.  That  was  a  previous 
writ,  tested  January  28,  1007,  under  the  al- 
localtur  of  the  Chief  Justice,  for  the  purpose 
of  reviewing  the  tax  assessment  itself.  Upon 
the  hearing  of  the  subsequent  writ  that 
brought  under  review  the  Judgment  entered 
for  the  same  taxes,  any  objection  that  might 
have  been  taken  to  this  Judgment  on  the 
ground  that  the  operation  of.  the  tax  assess- 
ment had  been  suspended  by  its  removal  Into 
the  Supreme  Court  by  the  previous  certiorari 
was  expressly  waived,  and  the  attack  upon 
that  Judgment  was  confined  to  the  singly 
ground  that,  as  alleged,  $298,128.98  of  the 
taxes  assessed  against  the  company  by  the 
State  board  of  assessors  In  the  year  1906 
had  been  paid  at  the  time  the  judgment  was 
entered.  The  controversy  dates  back  to  the 
year  1884,  and  its  history  is  sufficiently  re- 
cited In  the  opinion  of  Mr.  Justice  Swayze. 
So  far  as  the  claim  of  the  company  Is  based 
upon  the  alleged  appropriation  of  payments 
made  on  account  of  taxes,  nothing  need  be 
added  to  what  1>  said  in  that  opinion.  So 
far  as  the  opinion  contains  findings  of  fact 
upon  this  point,  it  is  not  reviewable  here. 
So  far  as  it  Is  based'  upon  matters  of  law, 
we  do  not  disagree  with  it  We  also  agree 
with  the  view,  expressed  In  the  opinion  of 
Mr.  Justice  Swayze,  that  the  language  of  the 
"Act  relative  to  transit  duties"  (Act  March 
4,  1869;  P.  L.  1869,  p.  226),  to  the  effect  that 
the  tax  thereby  provided  for  should  be  paid 
"until  the  Legislature  shall  by  general  law 
Impose  a  uniform  state  tax  equally  applicable 
to  all  railroad  and  canal  corporations  of  this 
state,"  refers  to  the  time  when  such  a  tax 
abonid  be  actually  Imposed,  and  not  to  the 
time  when  the  law  authorizing  its  imposi- 
tion should  be  enacted  or  take  effect. 

The  "Act  for  the  taxation  of  railroad  and 


canal  property"  of  April  10,  1884  (P.  Ii.  1884, 
p.  142),  took  effect  Immediately ;  but  we  agree 
with  the  Supreme  Court  that  it  did  not  Im- 
pose a  tax  until  January  1,  1885,  and  that 
until  this  date  the  taxes  Imposed  by  the  act 
of  1869  continued  to  be  payable  in  quarterly 
payments.  Therefore  the  payments  made  by 
the  United  Company  to  the  state  In  April, 
July,  and  October,  1884,  and  In  January,  1885, 
aggregating  $298,128.98,  were  In  satisfaction 
of  the  taxes  that  fell  due  during  the  year 
1884  under  the  act  of  1869.  From  this  it 
results  (in  view  of  the  taxes  that  have  been 
annually  assessed  against  the  company  since 
the  year  1884  and  the  payments  that  have 
been  made  by  the  company  to  the  state- on 
account  thereof)  that  the  payments  made  In 
April  and  July,  1906,  and  the  two  payments 
of  February  8,  1907  (aggregating  $298,128.9^, 
are  properly  to  be  treated  as  payments,  not 
on  account  of  the  taxes  assessed  in  the  year 
1906,  but  upon  those  assessed  In  the  year 
1905  and  payable  In  1906;  and  there  is  oo 
question  that  thereby  the  latter  taxes  were 
paid  in  full.  But  it  follows  that,  at  the  time 
the  judgment  was  entered  In  the  Supreme 
Court  against  the  company  for  the  taxes  as- 
sessed In  the  year  1906,  the  sum  of  $298,128.98 
(or  any  part  thereof)  had  not  been  paid  on 
account  of  those  taxes.  This  being  so,  it  is 
admitted  by  counsel  for  the  plalntiflC  In  error 
that  the  amount  for  which  the  Judgment  was 
entered  Is  correct 

But  it  does  not  follow  from  this  that  the 
taxes  assessed  In  1906  were  enforceable  by 
Judgment  and  execution  at  the  time  the  judg- 
ment under  review  was  entered;  for  while 
section  10  of  the  revised  act  for  the  taxation 
of  railroad  and  canal  property  (P.  L.  1888, 
p.  275 ;  Gen.  St  1805,  p.  3327)  provides  that 
the  tax  "shall  be  doe  and  payable  into  the 
state  treasury  on  any  day  between  the  lst> 
day  of  November  and  the  1st  day  of  Febru- 
ary following,"  there  is  a  proviso  that  so 
much  of  the  tax  as  Is  applicable  to  general 
state  uses  may  be  paid  In  four  equal  install- 
ments on  or  before  the  1st  days  of  February, 
May,  and  August,,  and  the  15tb  day  of  Octo- 
ber, if  the  portion  of  the  tax  which  is  ap- 
plicable to  county  and  local  purposes  be  paid 
before  the  1st  day  of  February.  But,  so 
far  as  the  present  case  discloses,  the  com- 
pany claimed  no  benefit  of  this  privilege  of 
deferred  payments  with  respect  to  the  taxes 
assessed  against  It  In  1906,  and,  on  the  con- 
trary, has  submitted  the  case  In  the  Supreme 
Court  and  in  this  court  upon  the  express 
admission  that,  unless  it  was  entitled  to 
credit  upon  these  taxes  for  the  four  pay- 
ments aggregating  $298,128.98  .already  men- 
tioned, judgment  should  go  against  It. 

What  has  been  said  disposes  of  all  the  rea- 
sons that  were  assigned  In  the  Supreme  Court 
for  reversal  of  the  judgment  for  taxes,  and 
disposes  at  the  same  time  of  the  first  and 
second  assignments  of  error  in  this  court. 

The  third  and  fourth  errors  here  assigned 
set  up  that  the  judgment  under  review  Im- 
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pairs  the  obligation  entered  Into  between  the 
plaintiff  In  error  and  the  state  upon  the  ac- 
ceptance by  the  company  of  the  act  of  1869, 
and  that  the  judgment  deprives  the  company 
of  Its  property  without  due  process  of  law, 
and  denies  to  it  the  equal  protection  of  the 
laws.  These  federal  questions  were  not  rais- 
ed m  the  Supreme  Court,  and  upon  the  pres- 
entation of  the  case  In  this  court  they 
were  submitted  without  argument  They  will 
therefore  be  treated  as  abandoned. 

It  follows  that  the  judgment  under  review 
should  be  affirmed. 


(75  N.  J.  B.  18) 

ROGERS  V.  GENtJNG  et  aL 

(Court  of  Chancery  of  New  Jersey.     Nov.  18, 

1908.) 

TBU8T8     ({     102*)  —  COHSTRUOnVB     TBOBTB — 

Bbeacb  of  Duty— Agent. 

A  real  estate  agent,  who  had  land  for  sale, 
was  asked  by  complainant  to  carry  speci6c  of- 
fers to  the  owners.  He  had  no  discretionary 
authority,  and  received  no  commission  from 
complainant.  Upon  refusal  of  the  last  _o£Eer 
without  waiting  to  ascertain  if  complainant 
wished  to  make  further  offers,  the  agent  sold 
the  land  to  his  own  wife,  who  had  knowledge 
of  her  husband's  relations  with  complainant; 
she  iHiying  for  it  with  her  own  money.  Held, 
that  there  was  no  such  fiduciary  relation  be- 
tween complainant  and  the  agent  as  would 
make  the  agent's  wife  a  constructive   trustee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  I  153;   Dec.  Dig.  {  102.*] 

Bill  by  Noah  a  Rogers  against  Helen 
Fountain  Genung  and  others.    Dismissed. 

Alfred  Elmer  Mills  and  William  H.  Oor- 
bln,  for  complainant  Charles  A.  Rathbun 
and  Richard  V.  Undabury,  for  defendants. 

STEVENS,  V.  C.  This  is  a  suit  to  compel 
the  defendant  Helen  Genung  to  convey  a 
tract  of  land  near  Morrlstown  to  the  com- 
plainant   The  facts  are  very  simple: 

Noah  C.  Rogers,  a  New  Tork  lawyer,  re- 
siding In  Morrlstown,  on  May  14,  1907,  wrote 
to  Mr.  Genung,  a  real  estate  agent  and  hus- 
band of  Helen  Genung,  as  follows:  "I  would 
be  glad  If  some  time  at  your  convenience  you 
would  give  me  a  list  of  small  places  that 
you  have  for  sale,  with  prices,  near  Madison, 
Convent,  or  Morrlstown  stations,  either  with 
or  without  farm  buildings — say  within  a  mile 
or  two  of  stations."  To  this  on  May  17tb 
Genung  responded:  "I  beg  to  offer  you  below 
a  list  of  a  few  places  that  may  be  of  inter- 
est to  you.  *  «  •  The  Conkling  farm, 
this  side.  Is  on  both  sides  of  the  road.  •  ♦  * 
There  are  15  acres,  •  ♦  •  offered  at  $8,- 
000."  On  May  29th  Mr.  Rogers  replied :  "I 
have  your  list  of  places.  If  you  are  not 
otherwise  engaged,  I  should  be  glad  to  talk 
with  you  about  these  places  to-morrow  after- 
noon at  my  boose.  *  *  *  I  am  inclined  to 
think  that  the  Murphy  and  Conkling  tracts 
would  be  the  most  likely  to  be  of  interest 
and  would  be  glad  if  you  would  ascertain  the 


lowe»t  prices,  and  also  bow  much  could  re- 
main on  mortgage,  and  at  what  rate  of  inter- 
est" On  Thursday,  May  80th,  there  was 
an  Interview.  Mr.  Rogers  told  Mr.  Genung 
that  he  wanted  to  buy  the  Murphy  and  Conk- 
ling tracts  as  a  plot;  they  being  adjoining 
parcels.  Genung  advised  him  to  offer  $7,000 
for  the  Conkling  plot  and  |13,000  for  the 
Murphy,  telling  him  that  offers  of  $6,000  and 
$6,500  for  the  Conkling  tract  bad  been  re- 
fused. Rogers  authorized  these  offers  to  be 
made.  They  were  made  and  declined.  Short- 
ly after,  Rogers,  through  Genung,  took  a 
deed  for  the  Murphy  tract  at  $15,000.  The 
negotiations  about  and  the  conveyance  of  this 
latter  tract  have  no  bearing  upon  the  matter 
in  hand. 

On  Tuesday,  June  4th,  Genung  informed 
Rogers  that  he  could  probably  get  the  Conk- 
ling property  for  $7,000,.  if  he  would  allow 
one  of  the  owners,  Mr.  Conkling,  to  remain 
on  It  for  his  life.  Rogers  replied  that  it  was 
more  desirable  to  have  possession  and  he 
requested  Genung  to  find  out  if,  by  paying  a 
higb»  price,  he  could  get  immediate  posses- 
sion. He  authorized  Genung,  either  on  the 
evening  of  that  or  the  following  day,  to  In- 
crease the  price  to  $7,250  to  $7,500,  and,  If 
necessary  to  $8,000,  if  Conkling  would  give 
up  his  life  i)osseseion.  On  Thursday,  Jane 
6tti,  Genung  and  his  wife  went  to  the  Conk- 
ling house.  Genung  made  the  offer  of  $8,000 
which  was  refused.  Then  either  Mr.  Genung, 
for  his  wife,  or  Mra  Genung  herself,  made 
an  offer  of  $7,000  with  the  life  right,  which 
was  accepted.  .Upon  the  acceptance,  Genung 
filled  up  a  blank  form  of  agreement  wbich 
he  had  brought  with  him,  and  It  was  there 
executed.  On  the  same  evening  Rogers  call- 
ed upon  Genung  and  was  told  by  him  that 
he  had  visited  the  premises  with  his  wife, 
and  that  the  Conkling  family  had  decided 
that  they  would  not  sell,  except  subject  to 
the  life  lease.  He  did  not  tell  him  that  hl8 
wife  had  purchased.  Rogers  then  said: 
"Very  likely  I  will  take  it  Anyhow,  I  will 
telephone  you,  but  very  likely  I  wUl  take 
it;  but  I  would  very  much  rather  give  a 
higher  price  and  eliminate  the  life  lease. 
•  •  *  I  will  let  you  know  to-morrow 
whether  I  will  take  it  with  the  life  lease  or 
not.  I  will  communicate  with  you  from  New 
York."  Next  morning  Genung  sent  his  attor- 
ney to  the  Conkllngs  to  have  them  acknowl- 
edge the  agreement  so  that  it  might  be  re- 
corded, and  Immediately  after  its  acknowl- 
edgment sent  to  Mr.  Rogers  at  his  New  York 
office  a  registered  letter  in  which  he  said: 
"As  your  client  seems  to  have  hesitated  with 
this  life  right  in  view,  and  as  the  other  par- 
ty who  started  the  negotiations  for  the  place, 
as  I  told  you,  some  days  ago,  was  willing  to 
buy  the  property  with  this  life  right  I  have 
closed  a  contract  with  the  other  party."  In 
an  Interview  had  that  same  evening  wUb 
Rogers,  Genung,  on  being  pressed,  admitted 
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that  the  "other  party**  was  his  wife,  and 
that  she  had  bought  It  as  a  speculation.  The 
reason  for  this  sudden  purchase  would  seem 
to  have  been  that  Genang  had,  from  what 
Rogers  had  either  said  or  refused  to  say,  be- 
gan strongly  to  suspect  that  he  was  really 
buying  the  property  for  Mr.  Jenkins,  who, 
or  whose  wife  and  nephew,  had  been  pur- 
chasing large  tracts  of  land  In  the  surround- 
ing neighborhood.  On  this  state  of  fact  the 
court  Is  asked  to  declare  that  Mrs.  Genang  is 
constructively  a  trustee  for  Mr.  Rogers  and 
bound  to  convey  to  him  on  payment  of  the 
price. 

The  evidence  Is  uncontradicted  that  It 
was  the  money  of  Mrs.  Genung,  and  not  of 
Mr.  Genung,  that  went  Into  this  purchase. 
As  tt  Is  conceded  that  Mrs.  Genung  was 
informed  by  her  husband  of  all  the  steps 
taken  In  the  Rogers  negotiations,  It  Is  ar- 
gued that  ilrs.  Genung  occupies  no  high- 
er ground  than  Mr.  Genung,  and  that  the  case 
must  be  dealt  with  just  as  If  be  bad  acquired 
the  title.  Without  expressing  any  opinion  on 
this  proposition,  I  wfil,  for  present  purposes, 
assume  tbat  it  is  sound.  It  Is  an  undisputed 
fact  tbat  Rogers  was  not  to  pay  a  commission 
to  Genimg;  that  Genung's  compensation  was 
to  come  wholly  from  the  vendors.  Notwith- 
standing this.  It  Is  contended  that  Genang 
was  Rogers'  agent,  and  tbat  as  such  be  was 
incapacitated  from  acquiring  any  advantage 
for  himself  or  bis  wife.  While  counsel  do 
not  agree  whether  Genung  was  Rogers'  agent, 
they  cannot  disagree  about  what  Genung  was 
employed  or  requested  to  do.  He  was  to 
carry  specific  offers  from  Rogers  to  the  ven- 
dors. This  was  all  he  was  to  do.  He  had  no 
discretionary  authority.  This  being  so,  I 
am  at  a  loss  to  perceive  bow  Genung's  posl- 
'  tion  was  at  all  different  from  that  of  any 
other  real  estate  agent  who,  trying  to  sell 
a  property  that  has  been  placed  In  bis  bands 
by  its  owner,  receives  offers  for  It  which  he 
communicates  to  that  owner.  Rogers  does. 
Indeed,  say  that  in  the  course  of  the  negotia- 
tion Genung  asked  blm  if  he  thought  be  bad 
the  right  to  represent  anybody  else,  and  tbat 
he  replied:  "Decidedly  no.  While  yon  are 
representing  me  confidentially  and  submitting 
my  offers,  I  don't  consider  you  have  a  right 
to  represent  anybody  else  or  to  go  Into  It 
with  anybody  else."  To  this  Genung  made 
no  response.  "He  said  nothing  more,  but 
dropped  the  subject"  But  It  seems  to  me 
tbat  Mr.  Rogers  must  have  said  this  without 
due  consideration.  Genung's  first  duty  was 
toward  bis  employers — the  vendors,  who  had 
put  the  property  Into  his  bands  for  sale;  the 
vendors,  to  whom  be  was  bound  to  submit 
offers,  not  from  one  person  only,  but  from 
all  from  whom  he  could  obtain  offers.  On 
Rogers'  own  testimony  there  was,  as  the 
result  of  the  Inquiry,  no  promise  on  Genung's 
part  to  do  what  would  have  been  contrary  to 
bis  duty.  Genung  was,  Indeed,  In  conversa- 
tion on  tbe  evening  of  the  day  on  which  bis 


wife  agreed  to  purchase,  guilty  of  a  conceal- 
ment tbat  might,  perhaps,  from  an  ethical 
standpoint,  be  open  to  criticism;  but,  If  he 
failed  in  any  duty  Imposed  by  law,  it  was 
in  one  that  be  owed  tbe  vendors,  who  are  not 
here  complaining.  He  did  not  give  them  the 
Information  about  Mr.  Jenldns  that,  as  It 
appears  to  have  Influenced'  blm,  might  also 
have  Infiuenced  them,  and  be  did  not,  as 
be  ought  to  have  done,  tell  them  that  Rogers 
bad  made  no  final  offer;  that  be  was  evi- 
dently anxious  to  purchase — so  anxious  that 
be  might  be  induced  to  pay  more  than  his 
wife  and  concede  tbe  life  right  beside.  As 
far  as  Rogers  Is  concerned,  the  case  stands 
merely  thus:  Rogers  said  to  Genung,  "Make 
certain  specified  offers  for  me."  This  Genung 
did.  He  failed,  however,  to  wait  and  see 
whether,  the  last — the  $8,000  one — being  re- 
fused, Rogers  would  make  another.  Rogers 
bad  not  said  that  he  would  or  that  be  would 
not;  but  Genung  might,  very,  reasonably, 
have  concluded  that  be  would,  especially  i£ 
be  thought  tbat  tbe  Jenkins  family  were  tbe 
real  purchasers.  Now,  as  Rogers'  money  did 
not  go  into  the  purchase,  there  was,  of 
course,  no  resulting  trust,  In  the  ordinary 
sense  of  tbe  term. 

But  it  Is  said  tbat  a  trust  resulted  from 
tbe  transaction.  If  It  did  not  from  the  agree- 
ment This  distinction,  as  applied  to  the 
facts  of  the  case,  Is  unintelligible  to  me.  In 
what  did  tbe  "transaction,"  as  distinct  from 
tbe  "agreement"  consist?  It  consisted  in 
Genung's  submitting  to  tbe  vendors  three 
or  four  offers— all  declined.  If,  beyond  and 
In  addition  to  tbe  "transaction,"  there  was 
anything  else,  It  was,  at  best  nothing  more 
than  an  Implied  undertaking  on  Genung's 
part  that  he  would  continue  to  submit  Rog- 
ers' offers  as  long  as  Rogers  continued  to 
make  them.  Now,  how  did  this  "transac- 
tion" make  Rogers  a  cestui  que  trust  of  the 
property  and  Genung  a  constructive  trustee, 
when  neither  of  them  bad,  at  any  time  dur- 
ing Its  continuance,  any  interest  either  legal 
or  equitable.  In  the  property?  And  how 
could  tbe  Implied  tmdertaking,  If  there  was 
any,  have  bad  any  such  effect?  Could  an 
undertaking  to  submit  offers,  based  on  no 
consideration  moving  from  Rogers  to  Genung, 
be  deemed  in  equity  the  equivalent  of  an  un- 
dertaking on  the  part  of  a  paid  agent  to  ob- 
tain and  convey  prc^erty?  In  1  Perry  on 
Trusts,  i  135,  it  is  said:  "Parol  proof  can- 
not be  received  to  establish  a  resulting  trust 
In  lands  purchased  by  an  agent  and  paid  for 
by  his  own  funds,  no  money  of  tbe  iwlnclpal 
being  used  for  the  payment  for  the  relation 
of  principal  and  agent  depends  upon  tbe 
agreement  existing  between  them,  and  the 
trust  in  such  a  case  must  arise  from  tbe 
agreement  and  not  from  tbe  transaction,  and 
where  a  trust  arises  from  an  agreement  It  la 
within  the  statute  of  frauds  and  must  be  la 
writing."  In  Wallace  v.  Brown,  10  N.  J.  Bq. 
308,   Chancellor   Williamson   took   the  same 
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▼lew.  He  gays:  "A  employs  B.  as  hlB  agent 
to  purchase  a  house  for  him.  B.  makes  the 
purchase,  takes  a  deed  In  his  own  name,  and 
pays  his  money  for  It  A.  cannot  compel  B. 
to  convey."  To  much  the  same  efCect  are 
Nestal  ▼.  Schmld,  29  N.  J.  Eq.  458,  and  Thai- 
man  T.  Cannon,  24  N.  J.  Bq.  127.  Bartlett 
V.  Plckersglll,  4  East,  576,  Is  the  antbority 
vpon  which  this  view  of  the  law  rests. 
There  def^idant  bought  an  estate  for  plain- 
tiff; but  there  was  no  written  agreement  be- 
tween them,  nor  was  any  part  of  the  pur- 
chase money  paid  by  plaintiff.  Defendant 
articled  for  the  estate  in  his  own  name  and 
refused  to  convey  to  the  plaintiff.  There  be- 
ing no  written  evidence  that  the  estate  was 
purchased  for  the  plaintiff,  Lord  Beeper 
Henley  held  that  the  statute  of  frauds  ap- 
plied. This  case  was  doubted  by  the  Lords 
Justices  in  Heard  v.  Pllley,  L.  B.  4  Ch.  648, 
but  followed  by  Eekewlch,  J.,  In  the  later 
case  of  James  v.  Smith,  1  Ch.  Dlv.  (1890) 
S84.  .  In  the  Btill  later  case  of  Rochefoucauld 
V.  Boustead,  1  Ch.  Dlv.  (1897)  196,  Llndley, 
L.  J.,  said  that  Bartlett  r.  Plckersglll  could 
not  be  regarded  as  law  at  the  present  day, 
tbat  Kekewlcb,  J.,  had  overlooked  the  later 
cases  and  that  "it  seemed  to  be  inconsistent 
with  all  the  authorities  of  this  court,  which 
proceed  on  the  footing  that  It  will  not  allow 
the  statute  of  frauds  to  be  made  an  instru- 
ment of  fraud."  The  American  cases  are 
equally  conflicting.  They  will  be  found  col- 
lected in  a  note  appended  to  the  case  of 
Johnson  ▼.  Hayward  (Neb.)  5  L.  B.  A.  (N. 
S.)  112. 

In  view  of  the  utterances  of  this  court  In 
the  cases  above  referred  to,  it  may  be  doubt- 
ed whether  I  would  be  Justified  In  follow- 
ing the  more  recent  English  rule,  even  If 
It  were  considered  to  be  the  better.  But  I 
do  not  have  to  pass  upon  the  question, -for 
all  the  case  require  proof,  at  least,  of  a  spe- 
cial trust  and  confidence,  and  such  proof  is 
altogether  lacking  in  the  case  at  bar.  Oe- 
nung  was  not  employed  to  purchase  the  prop- 
erty for  Rogers.  He  was  only  employed,  or, 
to  speak  more  accurately,  requested,  to  trans- 
mit certain  specified  offers  to  Genung's  prin- 
cipal. To  assert  that  a  request  of  this  char- 
acter Is  equival^it  to  an  employment  to  pur- 
chase Is  a  mere  perversion  of  language. 

It  is  further  argued  that  If  the  case  Is  not 
one  of  constructive  trust,  based  upon  special 
confidence  reposed  and  violated,  the  deceit 
perpetrated  by  Genung  takes  the  case  out 
of  the  statute.  As  I  have  already  said,  Ge- 
nung's conduct,  as  far  as  it  was  questionable, 
If  It  Injured  any  one,  Injured  the  vendors, 
end  they  do  not  complain.  Up  to  the  time 
that  his  wife  purchased  he  had  made  no 
misrepresentation  to  Rogers  and  had  con- 
cealed nothing  from  him.  He  did,  for  24 
hours  after  the  purchase,  conceal  It  from 
Bogers ;  but  this  concealment  did  not  induce 
Bogers  to  change  his  position,  and  It  did 


not  In  any  wise  Injure  him.  If  Genung  had 
told  him,  on  the  evening  of  the  day  on  whidi 
the  agreement  was  signed,  that  It  had  been 
signed  by  his  wife,  he  would  have  stood  In 
precisely  the  same  position  that  he  does  now. 
It  Is  therefore  unnecessary  to  consider  tlie 
question  mooted  in  the  case  of  Starrett  t. 
Boynton  (Jane  Term,  1908,  Ct  Err.  &  Ai^.) 
70  Atl.  183,  whether  fraud  will,  under  some 
circumstances,  supply  the  place  of  a  writing. 
I  think  the  bUl  should  be  dismiSBed. 

(76  N.  J.  L.  763) 
SATJTTBB  ▼.   SUPREME  CONCLAVE,   IM- 

PROVED  ORDER  OF  HEPTASOPHS. 

(Court  of  Errors  and  Appeals  of  New  Jeia«y. 

Nov.  16,  1908.) 

IRSUBANCB  (J  719»)— MUTUAI.  BSNKSIT— COW- 
TBACT— SUBSEQUKNTLT  EKACIED  BY-LaW(^— 

Effect. 

Wliere  the  application  for  tnembeTship  in  a 
beneficial  order  contained  an  agreement  on  the 
part  of  the  applicant  to  conform  in  allv  respects 
to  the  laws,  rules,  and  usages  of  the  order  then 
in  force  or  which  mi^ht  be  thereafter  adopted, 
and  the  benefit  certificate  issued  upon  said  ap- 
plication set  forth  that  the  statements  in  the 
application  made  were  made  a  part  of  the  con- 
tract and  upon  condition  that  the  member 
should  comply  in  the  future  with  the  laws, 
rules,  and  regulations  then  governing  the  order 
or  that  might  thereafter  be  enacted,  held,  that 
a  by-law,  passed  after  the  issuance  of  the  ben- 
efit •  certificate,  impairing  or  avoiding  the  con- 
tract evidenced  by  it,  would  be  construed  as  af- 
fecting contracts  entered  into  after  its  adoption ; 
and  held,  further,  that  such  by-law  would  not 
be  applicable  to  a  contract  entered  into  before 
its  adoption,  because  not  being  in  furtheranoa 
of  such  contract,  but  destructive  of  it. 

[Ed.  Note.— For  other  cases,  see  Insurance^ 
Cent.  Dig.  i  1855;   Dec.  Dig.  |  719.*1, 

(SyUabus  by  the  CourtJ 

Error  to  Supreme  Court 

Action  by  Margaret  Sautter  against  tbe 
Supreme  Conclave,  Improved  Order  of  Hep- 
tasophs.  From'  a  Judgment  for  plaintiff  In 
tbe  Supreme  Court  (72  N.  J.  Law,  325,  62  AtL 
529),  defendant  brings  error.    AflSrmed. 

W.  Holt  Apgar  and  Olin  Bryan,  for  plain- 
tiff In  error.  Joseph  A  Beecber,  for  defend- 
ant In  error. 

VOORHEES,  J.  ,  The  judgment  removed  by 
this  writ  of  error  was  entered  In  the  Supreme 
Court  after  demurrer  to  a  special  plea  had 
been  sustained  by  that  court  See  opinion 
In  Sautter  v.  Supreme  Conclave,  72  N.  J. 
Law,  325,  62  Atl.  629.  The  action  Is-  found- 
ed upon  a  benefit  certificate  of  tbe  defendant 
association  issued  to  the  plaintifT's  husband, 
August  Sautter.  The  declaration  sets  out 
that  on  the  10th  day  of  January,  1899,  the 
certificate  in  question  was  issued  to  tbe 
said  August  Sautter,  whereby,  the  conditions 
thereof  being  complied  with,  the  defendant 
promised  to  pay  out  of  Its  benefit  fund  to 
Margaret  Sautter,  the  wife  of  the  assured, 
within  60  days  from  the  receipt  of  satlsfac- 
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tei7  proof  of  tbe  deatb  of  AnguBt,  the  siim 
of  l^liOOO,  In  accordance  with  and  under  tbe 
proTlslons  of  tbe  laws  governing  aald  fund; 
that  said  August  died  on  the  27th  of  March, 
1904;  and  that  the  benefit  fund  of  the  de- 
fendant was  and  Is  sufficient  to  pay  the 
amount  of  tbe  certificate,  alleging  a  general 
compliance  wltb  all  the  roles  of  tbe  associa- 
tion by  the  assured.  By  tbe  copy  of  tbe  cer- 
tificate annexed  to  tbe  declaration,  and  re- 
ferred to,  it  appears  that  one  of  tbe  condi- 
tions tuider  which  tbe  issue  was  made  ia 
"that  the  member  complies  in  the  future  witb 
the  laws,  rules,  and  regulations  now  govern- 
ing said  conclave  and  fund,  or  that  may 
hereafter  be  enacted  by  the  Supreme  Ck>n- 
clave  and  govern  said  conclave  and  fund." 

Tbe  special  plea  interposed  set  forth  that 
the  assured.  In  bis  application  for  member- 
ship, agreed  "to  conform  in  all  other  respects 
to  tbe  laws,  rules,  and  usages  of  tbe  order 
now  in  force,  or  which  may  be  hereafter 
adopted  by  tbe  same,"  and  also  recited  tbe 
foregoing  cimditlon  excerpted  from  the  certif- 
icate, and,  further,  that  on  the  &th  to  the 
12th  of  June,  1903,  about  one  year  before  tbe 
death  of  the  assured,  tbe  Supreme  Conclave 
In  regular  session  adopted  an  order  or  by- 
law, viz.:  "Sec.  2S7.  No  benefits  shall  be 
paid  to  tbe  beneficiary  of  any  member  com- 
mitting suicide,  sane  or  insane" — and  then 
alleged  that  said  August,  on  the  27tb  of 
March,  1904,  did  commit  suicide  while  sane 
or  Insane,  and  that  by  reason  thereof  the 
contract  was  voided  and  vitiated.  On  de- 
murrer to  this  plea,  on  tbe  ground  that  it 
did  not  set  out  a  bar  to  tbe  plaintilTs  right 
to  recover,  that  the  by-law  adopted  was  not 
retroactive  and  never  became  a  part  of  the 
contract,  that  tbe  contract  was  not  impaired 
by  the  adoption  thereof  subsequent  to  tbe 
execution  and  delivery  of  the  certificate,  and 
that  it  was  not  in  furtherance  of  the  contract 
between  tbe  defendant  and  that  It  was  un- 
reasonable and  illegal,  tbe  Supreme  Ck>urt 
entered  Judgment  that  tlie  plaintiff  recover. 

It  seems  to  be  settled  by  tbe  weight  of  aa- 
tbori^  that,  where  there  Is  an  agreement  in 
tbe  application  for  membership  in  a  fraternal 
beneficial  society  that  tbe  member  shall  be 
bound  by  by-laws  and  rules  thereafto:  to  be 
adopted,  such  member  is  bound  by  any  rea- 
sonable amendment  of  tbe  by-laws  made  af- 
ter be  has  become  a  member;  but  it  is  also 
quite  as  well  settled  that  the  right  of  amend- 
ment must  be  exercised  bo  as  not  to  inter- 
fere with  vested  rights.  Amendments  im- 
pairing such  vested  rights  are  invalid.  Tbe 
difficulty  Is  in  applying  the  facts.  The  opin- 
ion of  the  court  h&aw  proceeds  on  the  ground 
that  tbe  by-law  in  question  alters  tbe  con- 
tract of  insurance  and  is  equivalent  to  ao- 
tborlzing  an  association  to  limit  its  liability 
to  such  extent  as  It  chosea  Tbe  record  In 
this  case  shows  an  unconditional  promise  to 
pay  the  benefits  to  tbe  decedent's  wife  within 
60  days  from  receipt  of  proofs  of  death.  In 
tbe  condition  upon  which  tbe  certificate  was 


issued,  obliging  the  meml>er  in  the  future  to 
comply  witb  tbe  laws,  rules,  and  regulations 
then  governing  the  conclave  or  that  might 
thereafter  l>e  enacted,  nothing  is  said  regard- 
ing the  power  to  alter  the  contract,  nor  Is 
that  subject  referred  to.  The  laws,  rules, 
and  regulations  should  not  be  referred  to  the 
alteration  of  a  contract  securing  vested  rights, 
when  they  may  be  referred  to  tbe  innu- 
merable subjects  requiring  laws,  rules,  and 
regulations  in  a  beneficial  order  of  this  sort 

The  certificate  was  a  contract  of  a  definite 
character,  and  conferred  a  vested  right  upon 
tbe  beneficiary  and  upon  tbe  member  a  prop- 
erty right  It  has  been  held  in  O'Neill  v. 
Supreme  Council,  70  N.  J.  Law,  417,  57  AtL 
463,  that  even  the  iwwer  of  appointment  in- 
cidental to  tbe  status  of  membership  in  a 
fraternal  association  is  a  valuable  property 
right,  for  the  deprivation  of  which  an  action 
may  be  maintained,  and  cites  Bac.  Ben.  Soc.  | 
237,  to  tlie  effect  that  "the  member  of  the 
society  as  such  under  his  contract  has  no 
Interest  nor  property  in  this  benefit,  but 
simply  the  power  to  appoint  some  one  to  re- 
ceive It  Tbe  case  must  not,  however,  be 
understood  to  hold  that  the  member  of  a 
benefit  society  has  not  a  property  right  in  the 
contract  of  membership  under  which  he  baa 
tbe  power  to  designate  a  recipient  of  tbe 
benefit  to  be  paid  because  of  puch  member- 
ship and  under  the  contract  Tbe  right  of 
the  member  in  the  contract  Is  a  valuable  one, 
which  tbe  courts  will  at  all  times  recognize 
and  protect,  although,  strictly  speaking,  such 
member  has  no  property  interest  in  the  l>ene- 
fit  paid  or  subject  of  the  power.  Tb6  mem- 
bership, which  includes  the  right  to  pay  the 
agreed  consideration  and  to  appoint  a  person 
to  taUe  tbe  benefit,  must  be  regarded  as  a 
species  of  property,  and  is  to  be  distiugulsbed 
from  the  benefit  or  sum  to  be  paid  itself,  in 
which  tbe  member  has  no  property."  A  for- 
tiori will  the  courts  protect  tbe  contract  right 
of  tbe  beneficiary  under  tbe  benefit  certificate. 

The  above  amendment  to  tbe  by-laws,  enact- 
ed after  the  contract  of  membership  and  In- 
surance had  been  concluded,  is  proffered  as 
a  defense  to  this  suit  by  the  defendant  Tbe 
plaintiff  urges  that  a  retroactive  effect  should 
not  be  given  to  it,  but,  on  tbe  contrary,  it 
should  be  construed  prospectively,  and  thus 
be  made  inapplicable  to  the  benefit  certificate 
In  controvert.  In  New  Jersey  there  is  no 
implied  provision  to  be  read  into  a  contract 
of  insurance  that  It  will  l>ecome  void  if  tlie 
Insured  procure  his  own  death.  Tbe  law  is 
to  tbe  contrary,  for  it  is  settled  by  this  court 
that  suicide  is  not  a  defense  against' a  policy 
of  insurance,  unless  such  policy  so  provides 
in  express  terms  or  be  procured  with  tbe  in- 
tent to  commit  Bulcid&  Campbell  v.  Supreme 
Conclave,  66  N.  J.  Law,  274,  49  AQ.  560,  64  U 
R.  A.  576.  In  Annan  v.  Hill  Union  Brewery  Co., 
59  N.  J.  Eq.  418,  46  AU.  665,  Vice  Chancellw 
Stevens,  in  speaking  of  a  case  where  tlie  by- 
laws provided  that  they  might  be  amended, 
changed,  altered,  or  repealed  at  any  time  by 
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consent  of  a  majority  of  the  board  of  directors, 
said  that  "It  1b  one  thing  for  a  member  to  agree 
generally  that  the  by-laws  may  be  changed 
by  his  agents,  and  qnite  another  for  him  to 
agree  that  the  by-laws  so  changed  shall  Ipso 
facto  become  part  of  his  already  completed 
contract  The  court  leans  against  giving  by- 
laws a  retrcspectire  ettect  Otherwise  the 
contract  would  be  anything  the  directors 
might  from  time  to  time  chose  to  make  it 
The  meeting  of  minds,  so  necessary  to  the 
conception  of  a  contract,  would  be  purely 
notional."  In  Roxbury  Lodge  v.  Hocking,  60 
N.  J.  Law,  443,  38  Atl.  603,  64  Am.  St.  Rep. 
69G,  in  construing  a  by-law  reading,  "Every 
brother  who  has  been  a  member  for  six 
months  shall,  in  case  of  being  rendered  in- 
capable by  sickness  or  disability,  be  entitled 
to  receive  the  reduced  allowance  therein 
specified,"  the  court  held  that  this  referred 
to  future  disability,  to  members  who  became 
disabled  after  its  passage ;  the  leaning  of  the 
courts  being  against  the  retrospective  inter- 
pretation unless  they  are  so  strong  and  im- 
perative that  no  other  meaning  can  be  at- 
tributed to  them.  See  Ball  v.  Board  of  Trus- 
tees, 71  N.  J.  Law,  64,  58  Atl.  111. 

Upon  the  Issue  of  this  certificate  a  con- 
tractual and  vested  right  accrued  to  the  mem- 
ber and  to  the  beneficiary  for  the  payment 
of  the  sum  mentioned  in  the  certificate  upon 
the  death  of  the  member,  whether  he  died  by 
his  own  hand  or  not.  Ck>nsequently  a  by-law 
which  ingrafts  conditions  not  appearing  in 
its  original  contract  upon  such  contract  is 
an  alteration  and  abridgment  of  those  vested 
rights  which  would  render  the  by-law,  as  ap- 
plied to  the  certificate,  unreasonable  and  un- 
enforceable. It  is  reasonable  to  refer  the  al- 
teration made  by  it  to. those  duties  owing 
from  members  as  such  to  the  local  cpnclave, 
and  as  governing  the  payment  of  assessments 
to  the  benefit  fund  and  like  matters  which 
from  time  to  time  arise  In  lodges,  as  also  to 
contracts  arising  In  the  future,  and  not  In  any 
way  80  as  to  defeat  or  Impair  contracts,  at 
the  time  of  Its  adoption,  already  completed 
by  making  It  retrospective. 

But  there  Is  a  further  reason  why  this 
should  be  the  cohstructlon.  A  contrary  rule 
would  tend  to  defeat,  not  to  further,  the 
subsistence  of  the  contract  between  the  de- 
fendant and  the  member.  O'Neill  v.  Royal 
I.eglon,  70  N.  J.  Law,  420,  57  Atl.  467.  The 
above  doctrine  was  announced  by  the  Su- 
preme Court  in  the  case  last  cited,  in  a  learn- 
ed opinion  by  Mr.  Justice  Pitney  (now  Chan- 
cellor). He  thus  states  It:  "It  is  very  gen- 
erally. If  not  universally,  held  that  these 
benefit  certificates,  like  other  contracts,  con- 
fer a  vested  interest  upon  the  member,  which 
may  not  be  impaired  by  a  subsequent  amend- 
ment, even  though  the  power  to  amend  be  re- 
served in  general  terms.  If  the  member's 
stipulation  to  comply  with  all  by-laws  there- 
after enacted  could  be  construed  to  relate 


to  a  by-law  that  reduced  the  benefit  fr(»n 
$5,000  to  $2,000,  It  must  also  relate  to  a  by- 
law canceling  the  benefit  certificate  entirely — 
a  result  wholly  unjust  and  absurd.  This 
stipulation  must  be  construed  as  referring 
only  to  reasonable  by-laws  and  amendments 
adopted  in  furtherance  of  the  contract  and 
not  to  such  as  would  overthrow  it  or  ma- 
terially alter  its  terms." 

Giving  retroactive  effect  to  the  amendment. 
It  would  work  a  destruction  of  contract  rights, 
and  would  not  be  a  reasonable  regulatloi 
passed  in  furtherance  thereof. 

The  judgment  under  review  Is  affirmed. 


a*  N.  J.  B.  82S) 

TRENTON   ST.   RX.  CO.   v.   LAWLOB. 

(Court  of  Errors  and  Appeals  of  New  Jets^. 
Nov.  10,  190a) 

1.  CoBPOBATiONS    (§    420*)— Rbpeesewtatioit 
BY  Agents  —  Ratification  of  Acts  —  Com- 

FBOMISB   OF   ClaIU. 

Where  the  {[enerai  manager  of  a  street 
railway  company  in  charge  of  its  aSalis  knows 
of  negotiations  pending  between  its  attorney  and 
the  opposite  party  for  the  compromise  of  a  liti- 
gation, and  orders  settlement,  making  no  ol>- 
jections  to  the  terms,  and  the  company  accepts 
the  benefit  of  the  settlement  by  seeking  to  en- 
force it  this  will  be  tantamount  to  a  ratifica- 
tion of  the  compromise  by  the  company. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  1714;  Dec  Dig.  ^  420.*] 

2.  Attobnet  and  Client  (J  lOl*)— Axjthob- 
ITT  OF  Attobnet— CoupBoiasE. 

It  is  the  geneAl  rule  that  an  attorney  with- 
out special  authority  is  not  authorized  to  com- 
promise his  client's  claim.  There  is,  however, 
no  objection  to  giving  an  attorney  special  au- 
thority to  compromise,  in  which  case  the  attor* 
ney  in  agreeing  to  the  compromise  would  bind 
his  client. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  {  209;   Dec.  Dig.  {  101.»] 

3.  Witnesses  (S  201*)— Pbivileged  Comkuk- 
ications — Attobnet  and  Client. 

A  special  authorization  from  a  client  to  an 
attorney  to  compromise  a  suit  at  law  is  not  • 
privileged  communication. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §  754 ;   Dec.  Dig.  {  201.*] 

4.  Compbomise  and  Settlement  (|  6*) — ^Va- 
lidity—Considebation. 

The  only  elements  necessary  to  a  valid 
agreement  of  compromise  are  the  reality  of  the 
claim  made  and  the  bona  fides  of  the  compro- 
mise. The  court  will  not  inquire  into  the  ade- 
quacy or  inadeqaacy  of  the  consideration  of  • 
compromise  fairly  and  deliberately  made. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  {  50 ;  Dec.  Dig. 
I  6.»] 

5.  COJIPBOMISK  AND  SETTLEUENT  (S  16*)— UN- 
EXECUTED Agbeement— Effect. 

An  accord  that  Is  unexecuted  is  not  an 
available  defense  at  law  against  the  original 
cause  of  action,  but  it  may  in  a  proper  case  tie- 
come  available  as  an  equitable  defense  thereto. 
[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement  Cent.  Dig.  i  51;  Dec  Dig. 
§  15.*] 

6.  Injunction  (S  26*)— Pbobeodtion  of  Ac- 
tion. 

The  parties  to  a  suit  at  law,  having  enter- 
ed into  an  agreement  of  compromise  lawful  in 
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character  at  Its  inception,  by  reason  whereof 
the 'defendant  was  indaced  to  change  its  ijosi- 
tion  by  diecbarging  its  witnesses  and  surren- 
dering its  right  to  go  to  trial  at  the  time  when 
prepared,  and  the  plaintiff  thereafter  having  re- 
pudiated the  "contract,  and  later  having  moved 
the  cause  for  trial,  the  plaintiff  will  be  enjoined 
from  prosecuting  his  suit  at  law  upon  defend- 
ant's paying  into  court  for  the  benefit  of  the 
plaintiff  the  money  which  by  the  terms  of  the 
compromise  the  plaintiff  was  bound  to  accept. 
[EU.  Note.— For  other  cases,  see  Injunction, 
Dec.  Dig.  I  26.*] 

7.  Tender  (J  16*)— Excuse  fob  Pailtjm  to 
Make— REFtrsAi.  to  Accept. 

A  tender  to  one  who  announces  in  advance 
that  he  will  not  accept  it  is  unnecessary. 

[Ed.  Note.— For  other  cases,  see  Tender,  Cent 
Dig.  S  48 ;    Dec.  Dig.  §  16.»] 

8.  Injunction  (8  lis*)— Laches. 

Under  the  circumstances  recited  in  the 
opinion,  the  complainant  was  not  in  laches  in 
filinK  his  bill. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  S{  198-201;    Dec.  Dig.  {  113.*] 

(Syllabus  by  the  Court) 

Appeal  from  Conrt  of  Chancery. 

BUI  for  injunction  by  the  Trenton  Street 
Hallway  Company  against  William  T.  Law- 
lor.  Decree  for  complainant,  and  defendant 
appeals.     Reversed  for  modification. 

Thomas  F.  Noonan,  for  appellant  George 
W.  Macpherson  and  W.  Holt  Apgar,  for  re- 
spondent 

TRENGHARD,  J.  This  Is  a  bill  for  an 
Injunction  filed  by  the  Trenton  Street  Rail- 
way Company  to  restrain  William  T.  Law- 
lor  from  prosecuting  a  suit  at  law  against  the 
company  for  personal  injuries,  and  to  compel 
him  to'  i>erform  and  carry  out  an  agreement 
of  compromise  of  the  suit  alleged  to  have 
been  entered  Into  by  him  for  a  valuable  con- 
sideration. OThe  learned  "Vice  Chancellor,  be- 
fore whom  the  case  was  heard,  advised  a 
decree,  which  was  made,  granting  the  relief 
soDght,  having  found  from  the  evidence  that 
an  agreement  of  compromise  had  been  made 
whereby  the  railroad  company  was  to  pay 
and  Lawlor  was  to  receive  $1,850  in  full  set- 
tlement From  that  decree,  Lawlor  appeals 
to  this  court. 

It  appears  from  the  testimony  taken  be- 
fore the  'Vice  Chancellor:  That  Lawlor 
brought  an  action  against  the  railway  com- 
pany In  the  Supreme  Court  to  recover  dam- 
ages for  Injuries  received  while  In  the  act  of 
alighting  from  one  of  Its  cars.  That  on  Oc- 
tober 26,  1006,  the  suit  came  up  for  trial  at 
the  Burlington  circuit,  and  on  that  day  the 
connsel  of  the  railway  company,  with  Mr. 
Hurley,  Its  general  manager,  and  their  wit- 
nesses, went  to  Mt  Holly  to  try  the  cause. 
Upon  reaching  Mt  Holly,  negotiations  look- 
ing to  settlement  were  had.  Mr.  Budd,  one 
of  the  attorneys  of  Lawlor,  said  "they  would 
like  to  have  $1,850,  but  they  would  settle  for 
$1,800."  Thereupon  Mr.  Hurley,  speaking  to 
the  attorneys  of  the  company,  "ordered  a  set- 


tlement," and  they  (the  attorneys  of  the  com- 
pany) offered  Mr.  Budd  $1,800  In  settlement 
of  the  suit  When  this  offer  was  communi- 
cated by  Mr.  Budd  to  Lawlor,  the  latter  ask- 
ed Mr.  Budd  to  try  to  get  $60  additional  to 
reimburse  bim  for  witness  fees.  Mr.  Budd 
returned  to  counsel  for  the  company,  who 
thereupon  agreed  to  pay  or  have  the  company 
pay  $50  for  witness  fees  In  addition  to  the 
$1,800  to  be  paid  in  settlement  This  was 
conmianlcated  by  Mr.  Budd  to  Lawlor,  who 
thereupon  authorized  his  attorney  to  settle 
for  that  amount  Whereupon  Mr.  Budd,  In 
company  with  Mr.  Hurley  and  the  counsel 
for  the  company,  went  into  court,  and  an- 
nounced that  the  cause  was  settled.  The  par- 
ties and  their  witnesses  then  departed  from 
the  courthouse.  It  was  understood  between 
counsel  for  the  company  and  the  attorney  of 
Lawlor  that  a  release  was  to  be  prepared  by 
the  former  to  be  executed  by  Lawlor  and  the 
money  then  paid.  The  release  was  imme- 
diately prepared  and  sent  to  Mr.  Budd,  but 
Lawlor  repudiated  the  settlement,  refused  to 
sign  the  release,  and  engaged  other  counsel 
who  was  later  substituted  as  attorney  of  rec- 
ord. The  new  counsel  having  caused  the 
plalntifTs  declaration  to  be  amended  In  a 
particular  of  no  importance  so  far  as  the 
present  Inquiry  is  concerned,  the  railroad 
company  at  first  pleaded  accord  and  satisfac- 
tion, but  later,  upon  the  plaintUTs  again  no- 
ticing his  case  for  trial,  the  railroad  company 
filed  this  bill. 

The  defendant  Lawlor  on  his  appeal  as- 
serts that  the  proofs  fall  to  show  any  agree- 
ment of  compromise.  We  think  they  show  an 
agreement  to  compromise  for  $1,850.  But 
the  defendant  farther  contends  that  It  does 
not  appear  that  the  agreement  actually  made 
by  the  railroad  company's  attorney  was  made 
by  Its  authority.  We  Incline  to  think  it  does. 
It  was  proved  to  have  been  made  by  the  au- 
thority of  Mr.  Hurley,  who  testified  that  he 
was  the  general  manager  of  the  company. 
The  defendant  argues  that  this  may  have 
been  true  at  the  time  the  witness  testified, 
but  that  there  was  no  proof  that  he  held 
such  office  at  the  time  the  compromise  was 
made.  It  Is  sufficient  to  say  by  way  of  an- 
swer that  Mr.  Macpherson,  the  railroad  com- 
pany's attorney,  testified  that  Mr.  Hurley 
was  general  manager  at  the  time  of  the  com- 
promise. It  Is  further  contended  that,  even 
If  this  Is  so,  It  Is  not  within  the  power  of 
a  general  manager  of  a  street  railway  com- 
pany to  authorize  the  compromise  of  a  suit, 
unless  he  has  special  authority  for  that  pur- 
pose from  the  board  of  directors.  We  know 
of  no  such  rule.  The  Implied  powers  of  one 
who  has  been  appointed  general  manager  of  a 
corporation  are  generally  understood  to  be 
coextensive  with  the  general  scope  of  Its  busi- 
ness (Thompson  on  Corporations,  g  8556), 
and  probably  Include  power  to  authorize  set- 
tlement  of   a   claim.     But,   however   these 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Diss.  1907  to  date,  A  Reporter  Indexes 


Digitized  by 


i^oogle 


236 


71  ATLANnO  BBPOKTBB. 


(N.J. 


things  may  be,  it  certainly  Is  trne  that  where 
na  In  this  case,  the  general  -manager  of  a  cor- 
poration, In  charge  of  its  affairs,  knows  of 
the  negotiations  pending  between  its  attorney 
and  the  opposite  party  for  the  compromise  of 
a  litigation,  and  orders  settlement,  making 
no  objection  to  the  terms,  and  the  company 
accepts  the  benefit  of  the  settlement  by  seek- 
ing to  enforce  it,  this  will  be  tantamount  to 
a  ratification  of  the  compromise  by  the  com- 
pany. '  Thompson  on  Corporations,  t  4943. 

It  is  farther  contended  by  the  defendant 
that  the  defendant  did  not  agree  to  the  set- 
tlement. We  think  he  did.  It  Is,  of  course, 
the  general  rule  that  an  attorney  without 
special  authority  is  not  authorized  to  com- 
promise his  client's  claim.  There  Is,  howev- 
er, no  objection  to  giving  an  attorney  special 
authority  to  compromise,  in  which  case  the 
attorney  in  agreeing  to  the  compromise 
would  bind  the  client  Phillips  t.  Pullen,  60 
N.  J.  Law,  430,  14  Atl.  222.  In  this  case  the 
evidence  clearly  shows  that  I/awlor  gave  Mr. 
Budd,  his  attorney,  authority  to  settle  for 
$1,850.  The  contention  of  Lawlor  that  he 
was  coerced  or  otherwise  unfairly  treated 
by  his  attorneys  is  not  supported  by  the  evi- 
dence. But  it  Is  contended  that  the  testi- 
mony of  the  authority  of  Mr.  Budd,  coming 
as  it  does  from  Mr.  Budd  and  Mr.  Atkinson, 
the  attorneys  of  Lawlor,  is  not  competent 
proof  because  it  was  a  privileged  communica- 
tion between  attorney  and  client  We  think 
it  was  competent  The  authority  given  by 
Lawlor  to  his  attorney  to  compromise  the 
suit  was  Intended  to  be  communicated  to  the 
railroad  company.  It  was  necessary  that 
the  company  should  be  informed  of  that  fact 
before  dealing  with  Lawlor's  attorney.  23 
Amer.  &  Eng.  Enc.  of  L.  (2d  Ed.)  p.  75.  and 
the  cases  there  cited. 

Again  It  Is  argued  that  there  was  no  suffi- 
cient consideration  for  the  compromise;  We 
think  there  is  no  merit  in  the  argument  The 
only  elements  necessary  to  a  valid  agreement 
of  compromise  are  the  reality  of  the  claim 
made,  and  the  bona  fides  of  the  compromise. 
The  court  will  not  inquire  into  the  adequacy 
or  Inadequacy  of  the  consideration  of  a  com- 
promise fairly  and  deliberately  made.  Qran- 
dln  V.  Grandln.  49  N.  3.  Law,  508,  9  Ati. 
756,  60  Am.  Rep.  642.  The  agreement  in 
question  was  undoubtedly  so  made. 

It  was  further  suggested  at  the  argiuient 
that  this  was  not  a  case  for  equitable  relief ; 
it  being  contended  that  the  agreement  of 
compromise  could  be  set  up  as  a  defense  un- 
der a  proper  plea  In  the  action  at  law.  We 
think  this  Is  not  so.  The  agreement  for 
compromise  remains  unexecuted;  the  de- 
fendant having  refused  to  accept  the  money 
and  repudiated  his  contract.  It  Is  therefore 
an  accord  unexecuted.  An  accord  that  is 
unexecuted  is  not  an  available  defense  at 
law  against  the  original  cause  of  action,  but 
It  may  in  a  proper  case  become  available  as 
an  equitable  defense  thereto.  Headley  v. 
Leavltt,  65  N.  J.  Eq.  748,  55  Atl.  73L    In 


that  case  Mr.  Justice  Pitney  at  the  trial  at 
circuit  refused  to  permit  such  a  defense  to  be 
interposed  on  the  ground  that  the  accord  was 
unexecuted  and  that  fact  was  held  by  this 
court  to  Justify  the  filing  of  a  bill  in  chancery 
to  restrain  the  plalntlfC  from  further  prose- 
cuting her  suit  at  law  until  she  agreed  to 
permit  the  defendant  to  take  advantage  of 
the  contract  which  he  had  subsequently  ex- 
ecuted; this  court  thereby  recognizing  that 
the  unexecuted  contract  although  it  consti- 
tuted an  equitable,  did  not  constitute  a  legal, 
defense.  Headley  y.  Leavltt  88  N.  J.  £q. 
591,  60  AU.  963.  We  think  the  present  a 
proper  case  for  equitable  relief.  The  agree- 
ment of  compromise  was  lawful  In  character 
In  its  inception,  and,  as  we  have  pointed  out, 
may  be  a  good  defense  in  equity.  It  is  ap- 
parent that,  by  making  the  agreement  of 
compromise  with  the  complainant  Lawlor 
induced  the  complainant  to  surrender  its 
right  to  go  to  trial  when  it  had  its  witnesses 
present  and  was  otherwise  prepared.  The 
complainant  having  in  reliance  upon  the  set- 
tlement changed  Its  position  by  surrendering 
such  right  and  discharging  its  witnesses,  it 
would  be  Inequitable  to  permit  Lawlor  to 
withdraw  from  his  contract  and  bring  on  the 
trial  with  complainant  having  a  defense 
which  was  not  available  to  it  in  a  court  of 
law  only  because  Lawlor  had  refused  to  ac- 
cept the  money  according  to  the  terms  of  his 
contract 

Again,  It  la  contended  that  complainant  la 
not  entitled  to  relief  because  there  was  no 
tender  of  the  money;  but  a  tender  to  one 
who  announces  in  advance  that  he  will  not 
accept  it  Is  unnecessary.  Thome  t.  Mosber, 
20  N.  J.  Bq.  257. 

Nor  Is  there  any  merit  in  the  suggestion 
of  the  defendant  that  the  complainant  is  In 
laches  by  filing  a  plea  of-  accord  and  satis- 
faction to  the  amended  declaration  and  wait- 
ing until  notice  of  trial  before  filing  its  bill. 
The  testimony  shows  that  the  position  of  tlie 
complainant  with  respect  to  the  agreement 
of  compromise  and  its  effect  was  consistent 
throughout  and  that  it  acted  with  reason- 
able promptness  in  filing  its  bill. 

The  decree  appealed  from  awards  a  per- 
petual Injunction  restraining  Lawlor,  the  de- 
fendant from  prosecuting  his  suit  at  law 
against  the  complainant  and  orders  that  he 
perform  the  agreement  of  compromise,  and 
accept  the  sum  of  $1,850  from  the  complain- 
ant In  full  settlement  of  the  suit  Such  la 
not  the  precise  form  in  which  the  decree 
should  be  drafted.  It  should  provide  that 
upon  the  complainant  paying  into  court  for 
the  benefit  of  the  defendant  the  sum  of 
$1,850,  the  defendant  be  perpetually  enjoin- 
ed from  prosecuting  or  proceeding  In  his  suit 
now  pending  in  the  Supreme  Court  against 
the  complainant,  or  any  other  suit  in  that  or 
any  other  court  for  the  same  cause  of  action. 

For  the  purpose  of  such  modification,  the 
decree  must  be  reversed  and  the  record  re- 
mitted to  the  Court  of  Chancery. 
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C77  N.  J.  L.  lati 

UNITBD  KLBOTRIC  CO.  t.  I1A.Y0B,  etc, 
OF  CITY  OF  NEWARK  et  al. 

(Sapreme  Conrt  of  New  Jersey.    Dea  1,  1908.) 

BixcTRjciTT  (t  4*)— Use  or  Stbkirs— Powkb 

TO  Geawt. 

B7  the  act  of  March  ^,  1801  (P.  L.  p. 
249;  1  Gen.  St  1885,  p.  465),  as  amended  by 
the  act  of  AprU  22.  1897  (P.  Ia  p.  248),  the 
power  to  pass  an  ordinance  granting  to  a  cor- 
poration the  right  to  open  the  streets  of  the  city 
of  Newark,  and  to  lay  therein  conduits  for  the 
distribution  of  electricity,  and  to  use  such 
•treets  tor  such  purposes,  is  lodged  solely  in  the 
board  of  street  and  water  commiasionera  of 
that  dty. 

[Ed.  Note.— For  other  cases,  see  Electridty, 
Dec  Dig.  S  *.♦] 

(Syllabos  by  the  Conrt) 

Certiorari  on  tbe  prosecntloii  of  the  United 
Electric  Company  of  New  Jersey  against  ttie 
Mayor  and  Common  Council  of  the  City  of 
Newark  and  otbers  to  review  an  ordinance. 
Ordinance  set  aside 

Argaed  February  term,  1908,  before  GABr- 
RISON,  SWAYZE,  and  TRENCHARD,  JJ. 

Frank  Bergen  and  L.  D.  H.  Gilmonr,  for 
prosecutor.  Francis  CliUd,  Jr.,  for  defendant 
City  of  Newark.  Raymond,  Van  Blarcom  & 
Anthony,  for  defendant  Newark  Block  Light- 
ing Co. 

TRENCHAKD,  3.  This  writ  of  certiorari 
brings  up  for  review  an  ordinance  entitled 
"An  ordinance  granting  consent  to  Newark 
Block  Lighting  Company  to  open  certain  pub- 
lic streets  in  the  city  of  Newark  and  to  lay 
therein  subways,  pipes  or  conduits  for  the 
supply  and  distribution  of  electricity  for 
electric  lights,  heat  and  power,  and  to  use 
said  streets  for  said  purposes,"  passed  by  the 
common  council  of  the  city  of  Newark  May 
8,  1907,  and  approve  by  the  mayor  May  8, 
1907. 

Tile  question  presented  is  whether  the  com- 
mon council  of  the  dty  of  Newark  had  pow- 
er to  pass  the  ordinance.  The  contention  of 
tbe  prosecutor  Is  that  that  power  is  lodged 
solely  in  the  board  of  street  and  water  com- 
missioners of  the  dty.  It  iS'  conceded  that 
prior  to  the  time  when  the  board  of  street 
and  w&tet  commissioners  was  established  in 
tbe  city  of  Newark  tbe  common  coundl  had 
power  to  pass  such  ordinances;  but  It  is  In- 
sisted that  that  power  passed  to  the  board  of 
street  and  water  commissioners  ui)on  Its  or- 
ganization and  was  there  reposed  at  the  time 
of  tbe  passage  of  the  ordinance  In  question. 
Tbe  act  under  which  the  board  was  created 
was  passed  in  tlie  year  1891.  P.  L.  p.  249; 
Gen.  St  1895,  p.  465.  The  board  came  into 
existence  in  the  next  following  year  and  still 
exists.  Section  10  of  the  act  provides: 
"Tbat  tbe  said  board  of  street  and  water 
commissioners  of  such  city,  in  addition  to  all 
otber  powers  or  authority  granted  by  law, 
and  In  lieu  and  place  of  any  common  council. 


Ijoard  of  aldermoi,  or  otber  governing  body 
or  board  or  corporate  authority  of  such  dty, 
shall  have,  exclusive  of  all  other  boards,  de- 
partments and  officers  of  such  city,  all  tbe 
power  and  authority  over  tbe  streets,  ave- 
nues, lanes,  alleys,  roads,  hlghwaya  and  side- 
walln  or  public  ways  along  tbe  same,  or  in 
such  city,  and  in  all  matters  and  things  in 
any  wise  appertaining  to  the  use  or  occupa- 
tion thereof  or  of  any  part  of  the  same  now 
or  hereafter  ixtssessed  by  any  board,  depart- 
ment or  officer  of  snch  city,  and  all  other  mat- 
ters the  power  and  jurisdiction  over  which 
is  transferred  by  this  act  to  said  board  of 
street  and  water  commissioners." 

Sections  18  and  14  of  the  act  provide  as 
follows : 

"Sec.  13.  lliat  every  municipal,  corporate 
and  official  power  and  duty  of  every  kind  In 
relation  to  the  subject-matters  contained  In 
this  act,  which  at  the  time  this  act  shall 
take  effect  in  any  such  dty  of  the  first  class, 
is  vested  or  existing,  in  any  board  of  alder- 
men, common  council  or  other  governing  body 
or  board,  or  In  any  public  aqueduct  or  water 
board,  or  in  any  office  or  officer,  board,  body, 
department,  derk,  employe,  or  authority  in 
any  such  qity,  shall  be  performed  by  the 
board  of  street  and  water  commissioners 
In  this  act  provided  for,  and  such  board.  In 
tbe  exercise  of  such  powers,  authority  and 
duties,  shall  be  substituted  for  any  municipal 
board,  department,  office  or  officer  or  authori- 
ty then  exercising  or  performing  any  such 
powers,  duties,  or  authority  in  such  dty, 
and  the  powers,  duties  and  antborlty  afore- 
said of  the  latter  shall  cease,  determine  and 
end  as  herein  provided. 

"Sec.  14.  That  all  laws  or  parts  of  laws, 
general,  special,  local  or  private,  in  force  la 
any  such  dty  of  the  first  class  aforesaid, 
whenever  this  act  may  take  effect  and  t>e. 
come  operative  therein,  and  relating  to  the 
subject  matters  contained  in  or  contemplated 
by  the  provisions  of  this  act,  and  consistent 
with  its  provisions,  shall  apply  to  such  board 
of  street  and  water  commissioners  of  such 
city,  and  snch  board,  in  such  matters,  shall 
be  solely  vested  with  all  the  powers  and  au- 
thority, rights  and  duties  which  are  or  may 
be  at  the  date  of  the  organization  of  snch 
board,  t>y  law  vested  in  and  conferred  and 
■Imposed  upon,  or  existing  in  any  board  of 
aldermen,  common  coundl  or  other  governing 
board  or  body,  or  of  any  public  aqueduct  or 
water  board  or  munldpal  department,  office, 
officer  or  authority  of  any  such  dty,  and  snch 
law  or  laws,  or  parts  thereof  as  aforesaid, 
hereby  are  continued  In  force  and  are  made 
applicable  to  such  board  of  street  and  water 
commissioners  provided  for  In  this  act,  ex- 
cept 80  far  as  the  provisions  of  the  same  may 
conflict  with  or  be  not  consistent  with  the 
provisions  and  Intent  of  this  act;  and  such 
board  of  street  and  water  commissioners 
hereby  Intended  to  be  substituted  and  empow- 
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ered  as  aforesaid,  shall  in  general  be  fully 
authorized  and  absolutely  empowered  to  do 
.  any  other  act  or  thing  necessary  or  conven- 
ient for  the  fulfilling  and  carrying  out  and 
accomplishing  the  purposes  of  this  act" 

It  is  seen,  therefore,  that  the  act  of  1891, 
among  other  things,  transferred  to  the  board 
of  street  and  water  commissioners  exclusive 
control  of  streets  and  highways  in  the  city, 
including  the  regulation  and  control  of  the 
use  and  occupation  thereof  by  individuals 
and  corporations,  in  terms  that  seem  to  be 
perfectly  plain.  But  the  defendants  Insist 
that,  even  if  this  be  so,  the  act  of  1896  (P. 
L.  1896,  p.  322),  relating  to  electric  light, 
heat,  and  power  companies,  conferred  upon 
the  common  council  of  the  city  the  right  to 
pass  the  ordinance  tn  question.  This  con- 
tention we  incline  to  think  is  unsound  in 
view  of  the  decision  of  this  court  In  Oliver 
V.  Jersey  City,  63  N.  J.  Law,  96,  101,  42  Ati. 
782,  where  it  was  held  that  the  expressions 
"common  council"  and  "board  of  aldermen" 
in  such  acts  are  used  in  the  sense  of  "gov- 
erning bodies"  and  indicate  the  board  of 
street  and  water  commissioners.  This  view 
seems  to  have  met  the  approval  of  the  Ck>urt 
of  Errors  and  Appeals.  Oliver  v.  Jersey 
City,  63  N.  J.  Law,  634,  635,  44  Atl.  709,  48 
L.  B.  A.  412,  76  Am.  St  Rep.  22& 

But,  however  this  may  be,  we  think  that 
the  power  to  pass  the  ordinance  in  question, 
if  lodged  in  the' common  council  by  the  act 
of  1896,  was  transferred  to  the  board  of 
street  and  water  commissioners  by  a  supple- 
ment to  the  act  of  1891,  passed  in  1^7  (P. 
L.  p.  248).  By  this  act  the  second  section 
of  the  act  of  1891  was  amended  to  read  as 
follows:  "Sec.  2.  The  said  board  of  street 
and  water  commissioners  herein  provided  for, 
in  any  city  aforesaid,  shall  be  substituted  for 
and  become  vested  with  and  shall  perform 
such  of  the  powers,  rights  and  duties  as  are 
herein  specified  (i.  e.,  all  the  powers  specified 
in  the  entire  act),  with  such  authority  as 
may  be  by  law  vested  in  and  imposed 
upon,  or  exercised  by,  the  board  of  aldermen, 
common  cotmcil,  or  other  governing  body  or 
board  of  such  city,  or  of  any  public  aqueduct 
or  water  board  or  department,  or  of  any  de- 
partment, civil  engineer,  city  surveyor,  com- 
missioner, street  commissioner,  office  or  of- 
ficer, clerk,  servant  or  employe  or  authority 
of  any  such  city;  that  the  said  board  of 
street  and  water  commissioners  shall  have 
iwwer  to  lay  out,  open,  grade,  alter,  vacate 
or  change  the  lines  of  streets,  avenues,  lanes, 
alleys  or  highways,  and  to  pave,  repave,  re- 
pair, improve  or  clean  streets,  avenues,  lanes, 
alleys  or  highways,  and  sewers  and  drains, 
and  to  make  any  street  highway  or  sewer 
constructions,  connections,  alterations,  re- 
pairs or  improvements,  and  to  control  and 
regulate  the  use  and  occupation  of  the  streets, 
avenues  and  highways  and  sidewalks  of  such 
city.    *     *    * "    Considering  all  the  legisla- 


tion referred  to,  we  think  It  plain  that  the 
power  to  pass  an  ordinance  granting  to  a 
corporation  the  right  to  open  the  streets  of 
the  city  of  Newark,  and  to  lay  therein  con- 
duits for  the  distribution  of  electricity,  and 
to  use  such  streets  for  such  puiiMses,  is 
lodged  solely  in  the  board  of  street  and  wa- 
ter commissioners  of  that  city. 
'  The  result  Is  that  the  ordinance  under  re- 
view must  be  set  aside,  with  costs. 

(7$  N.  J.  L.  744) 
BRADT  v.  NORTH  JERSET   ST.  BY.  CO. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  16,  1908.) 

1.  Masteb  and   Sebvant  (i  278*)— Imjttbies 
TO  Sbevant  —  Actions  —  Bvidkncb— Sutfi- 

OIKNCT— NEOUOENOK. 

A  motorman  had  charge  of  a  trolley  car 
on  which  the  sand  box  was  out  of  order  through 
his  neglect.  He  had  run  the  car  twice  over 
the  same  route,  on  which  there  was  a  steep 
grade  at  the  bottom  of  which  a  railroad  crossed 
the  street  On  the  third  trip  the  car  ran  on 
the  railroad  and  collided  with  an  engine  there- 
on, injaring  the  motorman.  It  appeared  that 
on  the  previous  trips  the  brake  and  controller 
were  in  working  order;  that  in  descending  the 
grade  on  the  third  trip  the  brake  and  con- 
troller were  applied  to  arrest  the  forward  mo- 
tion of  the  car,  but  failed  to  do  so;  the  rails 
were  covered  with  ice  and  snow,  and  the  car 
wheels  slid  along  the  rails  to  the  point  of  col- 
lision ;  the  brake  shoes  were  found,  immediate- 
ly after  the  accident,  firmly  locked  against  the 
wheels.  No  sand  could  be  applied  by  the  mo- 
torman, as  was  usually  done  m  such  cases  to 
aid  in  stopping  the  car,  because  of  a  defect 
chargeable  to  his  negligence.  Held,  that  no  pre- 
sumption arises  from  these  facts  that  the  brake 
and  controller  were  defective  and  unsafe. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  962;    Dec  Dig.  §  278.*J 

2.  EiVIDENCE  (S  244*)— Refobts  bt  Motobxan 
— AdmibsibilitJ. 

An  entry  in  a  book  kept  by  the  company, 
in  which  motormen  were  requlKd  to  enter  the 
condition  of  their  cars  at  the  end  of  each  round 
trip,  that  the  car  had  "bad  hand  brakes,"  is 
admissible  in  evidence  as  showing  notice  to  the 
master  of  an  existing  condition,  when  such  nor 
tice  is  a  material  inquiry,  but  it  is  not  compe- 
tent proof  of  the  fact  itself. 

[Ed.  Note.— For  other  cases,  tee  Evidence. 
Dec.  Dig.  i  244.*] 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  Peter  Brady  against  the  Nortb 
Jersey  Street  Railway  Company.  Judgment 
for  plaintiff,  which  was  reversed  In  the  Su- 
preme Court  (74  N.  J.  Law,  413,  67  Atl.  754), 
and  plaintiff  brings  error.  Judgment  of  the 
Supreme  Court  affirmed. 

Samuel  Ealiscb,  for  plaintiff  in  error. 
Leonard  J.  Tynan,  for  defendant  In  error. 

BERGEN,  J.  The  plaintiff  in  error  waa 
in  the  employ  of  the  defendant  as  a  motor- 
man,  and,  while  running  a  car  loaded  witb 
passengers  down  a  steep  incline  In  a  street 
in  the  city  of  Newark,  he  was  unable  to  stop- 
it  before  it  ran  upon  a  steam  railway  track. 
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crossing  the  street,  and  was  struck  by  a  pass- 
ing train.  The  plaintiff  was  injured  by  the 
collision,  and  brings  this  salt  to  recover  dam- 
ages for  the  injuries  he  suffered.  The  dec- 
laration of  the  plaintiff  contains  two  counts. 
The  first  avers  that  Hie  brake  and  controller 
on  the  car  furnished  by  the  defendant  were 
so  defective  that  when  it  became  necessary  to 
stop  the  car,  In  order  to  prevent  It  from  run- 
ning or  sliding  upon  the  railroad  track,  he 
was  unable  to  do  so.  This  count  relies  alone 
upon  the  alleged  defective  and  unsafe  con- 
dition of  the  brake  and  controller.  In  the 
second  count  the  plaintiff  charges  that  the 
car  was  equipped  with  a  sand  box  which 
should  contain  sand  and  be  in  a  condition 
to  drop  it  on  the  rails  of  the  track  whenever, 
by  reason  of  the  grade  of  the  street  or'  the 
slippery  condition  of  the  rails,  the  brake,  con- 
troller, or  other  appliances  supplied  for  such 
purpose  were  inadequate.  At  the  trial  the 
court  instructed  the  Jury  that  the  plaintiff 
bad  no  right  of  action  based  upon  any  de- 
fects in  the  operation  of  the  sand  box,  and 
the  questions  submitted  to  the  Jury  related 
alone  to  the  issue  presented  by  the  first 
count  in  the  plaintiff's  declaration.  At  the 
close  of  the  plaintiff's  case,  defendant  moved 
for  a  nonsuit  upon  the  ground  that  It  had 
not  been  shown  to  have  been  negligent,  and 
at  the  close  of  the  whole  case  It  moved  for  a 
favorable  direction  for  the  same  reason. 
Both  motions  were  refused,  and  there  was 
a  verdict  for  the  plaintiff,  upon  which  judg- 
ment was  entered.  This  jtidgment  was  re- 
versed In  the  Suareme  Court,  and  to  review 
that  determination  this  writ  was  brought 

As  the  case  is  presented  to  this  court, 
plaintiff's  right  to  recover  depends  upon  the 
question  wbel;her  he  has  presented  any  evi- 
dence from  which  a  jury  could  properly  draw 
an  Inference  that  the  defendant  was  guilty 
of  negligence  In  supplying  its  servant  a  car 
to  be  operated  by  him  which  was  unsafe  for 
the  nse  intended  and  required,  because  the 
brake  and  controller,  appliances  to  be  used 
In  stopping  and  otherwise  controlling  the  mo- 
tion of  the  car,  were  defective.  There  is 
no  direct  testimony  showing  that  either  the 
brake  or  controller  were  out  of  order,  or  de- 
fective in  any  particular  part;  on  the  con- 
trary, the  plaintiff  testified  that  previous  to 
the  trip  when  the  accident  occurred  he  had 
nm  the  car  twice  over  the  same  route  on  the 
morning  of  the  accident;  that  on  the  two 
earlier  trips  the  track  rails  were  free  from 
snow  and  dirt,  but  on  the  last  trip  snow 
and  dirt  bad  been  carried  on  the  rails  by 
wagons,  and  bad  become  very  slippery.  He 
was  asked:  "Q.  So  that  on  your  first  trip 
you  went  over  exactly  the  same  route  as  you 
did  on  the  trip  of  the  accident?  A.  Yes,  sir.  Q. 
And  your  brakes  worked  all  right?  A.  Yes,  sir. 
Q.  And  your  controller  worked  all  right?  A. 
Yes,  sir."  The  trip  referred  to  was  from  the 
car  bam  to  the  end  of  the  roate,  and  the 
second  trip  was  the  return  through  the  same 
streets  to  the  car  bam,  regarding  which  the 


plaintiff  testified  as  follows:  "Q.  Did  you 
examine  your  brake  on  the  return  trip,  or 
the  second  trip?  A.  Well,  I  had  been  ex- 
amining It  all  the  way  along  the  route.  I 
had  been  handling  it  all  along  the  route.  Q. 
And  you  found  it  in  good  ordet?  A.  Seem- 
ingly In  good  order.  Q.  There  wasn't  any- 
thing the  matter  with  it,  so  far  as  you  could 
see?  A.  No."  He  also  testified  that  on  the 
last  trip  he  had  crossed  another  railroad 
track  about  2%  miles  before  reaching  that 
of  the  defendant,  which  crossed  the  street 
at  the  bottom  of  a  grade  of  almost  the  same 
character  as  that  in  the  street  where  the  ac- 
cident happened,  and  that  the  conditions  were 
the  same,-  except  that  there  was  no  ice  on 
the  track  and  the  car  was  not  carrying  as 
many  passengers,  and  that  on  that  grade  the 
brake  controlled  the  progress  of  the  car. 

The  trial  court  admitted  against  objection 
secondary  proof  of  the  contents  of  a  book 
kept  in  a  room  in  the  car  bam  in  which  each 
motorman  was  required  to  enter  a  state- 
ment of  the  condition  of  the  car  he  bad  run 
Into  the  bam.  This  evidence  was  admitted 
after  notice  to  the  defendant  to  produce  the 
book,  and  the  statement  of  counsel  that  no 
such  book  could  be  found.  The  witness  on 
this  subject  testified  that  such  a  book  was 
kept  in  a  room  where  the  men  waited  to  take 
out  cars;  that  the  book  lay  on  the  desk, 
but  he  could  not  say  whether  it  was  In  charge 
of  any  one  or  not ;  that  he  saw  it  on  the  day  of 
the  accident  and  looked  into  it  to  see  In 
what  condition  the  car  was  when  turned  in 
the  night  before,  and  found  In  the  book  the 
following  entry:  "Bad  hand  brakes,  sand 
box  out  of  order" — that  the  report  was  sign- 
ed by  one  Warren  Stickle,  a  motorman  In 
the  employ  of  the  defendant.  There  was  no 
positive  proof  either  that  Stickle  made  the. 
entry,  and  that  It  was  in  his  handwriting. 
The  trial  court  in  admitting  the  evidence 
said:  "The  suggestion  that  anything  bear- 
ing the  appearance  of  a  report  purporting 
to  be  a  report  of  the  condition  of  that  car 
on  the  day  before  the  accident  would  of  it- 
self operate  as  a  notice  to  the  superintendent 
In  whose  office  It  was  kept  seems  to  me  to 
have  a  good  deal  of  force."  That  this  evi- 
dence would  have  some  weight  in  determin- 
ing the  question  whether  the  defendant  bad 
notice  of  the  defective  condition  of  the  car, 
if  it  was  defective,  cannot  be  disputed,  but 
it  would  not  be  competent  proof  that  the 
car  was  In  fact  defective.  The  condition 
of  the  car  cannot  be  established  by  such  en- 
try, and  its  use  must  be  confined  to  the 
question  whether  the  defendant  had  notice  of 
a  condition  shown  to  exist,  and  cannot  be 
accepted  as  primary  proof  of  the  condition 
it  states.  Proof  tending  to  show  notice  of 
an  existing  condition  Is  admissible  when 
such  notice  is  a  material  inquiry,  but  It  Is 
never  competent  proof  of  the  fact  itself. 
Louisville  &  N.  R.  R.  Co.  v.  Hall,  87  Ala. 
708,  6  South.  277,  4  L.  R.  A.  710,  13  Am.  St. 
Kep.  Si.    While  the  order  hx  which  testl- 
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mon7  may  be  admitted  1b  wUhln  the  rea- 
sonable discretion  of  ttae..trial  judge,  we  are. 
of  opinion  tliat  the  admission  of  testimony 
showing  notice  to  the  owner  of  a  defective 
condition  should  not  ordinarily  be  allowed 
until  there  Is  prima  facie  proof  of  the  exist- 
ence of  the  defect,  for  notice  that  a  negligent 
situation  existed,  when  In  fact  it  did  not, 
would  not  be  relevant,  or  tend  to  sustain  the 
allegation  that  It  did,  and  its  untimely  intro- 
duction may  create  Improper  impressions  in 
the  Juror's  mind  diflScult  to  eradicate.  This 
win  be  avoided  by  first  proving  the  condition 
and  then  notice  of  it  to  the  person  whose 
duty  it  Is  to  amend  it  There  is  no  proof  to 
Justify  an  Inference  that  either  the  brake 
or  controller  was  defective  or  unsafe  when 
the  car  started  to  descend  the  grade  imme- 
diately before  the  accident  The  plaintiff  tes- 
tified that  on  the  morning  of  the  accident  he 
had  run  the  car  twice  down  a  bill  about  as 
steep  as  the  one  on  the  street  where  the  ac- 
cident happened,  and  once  down  the  hill,  at 
the  bottom  of  which  he  was  afterwards  In- 
jured, and  that  he  used  the  brake .  which 
was  seemingly  in  good  order  and  controlled 
the  car;  that  there  was  nothing  the  matter 
with -the  brake  or  controller;  that  he  made 
no  complaint  of  any  defect  when  he  reached 
the  starting  point  after  he  had  gone  to  the 
end  of  his  route  and  returned ;  and  that  he 
made  no  exaiQlnatlon  before  starting  out  again 
because  the  car  ran  all  right  on  the  two  pre- 
ylous  trips.  It  would  seem  from  the  undis- 
puted testimony  that,  so  far  as  use  and  ob- 
seryatlon  could  demonstrate  it,  the  appliances 
were,  in  good  order,  and  not  unsafe  or  de- 
fective under  ordinary  conditions. 

But  it  is  urged  that  the  manner  in  which 
the  brake  and  controller  operated  immediate- 
ly before  the  accident,  and  while  the  car  was 
descending  the  hill  towards  the  railroad  cross- 
ing, raises  a  presumption  that  they  were  out 
of  order.  The  evidence  on  this  point  shows, 
that  the  plaintiff  was  running  his  car  down 
the  incline  from  Orange  street  towards' the 
railroad  crossing;  that  he  was  slowing  up, 
and,  when  about  half  way  between  the  two 
points,  he  saw  the  gates  at  the  railroad  cross- 
ing go  down ;  that  the  brake  would  not  hold, 
and  the  car  slid  because  there  was  no  sand 
to  give  the  car  a  hold ;  that  he  tried  to  work 
the  sand  box,  but  he  could  get  no  sand,  either 
because  there  was  no  sand  In  the  box  .  or 
that  the  pipes  were  frozen;  that  he  put  the 
brake  on  as  far  as  he  could,  and,  finding 
that  the  car  was  sliding,  partially  released 
the  brake  and  used  the  controller  to  obtain 
a  reverse,  or  backward  motion;  that  he  kept 
the  brake  quarterways  on  so  as  to  make  the 
controller  power  eftectlve,  but  the  car  con- 
tinued to  slide,  and  when  asked:  "Q.  Then 
the  reason  your  car  did  not  stop  before  going 
over  the  Delaware  &  Lackawanna  Railroad 
was  because  the  tracks  were  made  slippery 
by  teams  going  over  it  and  pushing  snow  on 


It"— he  answered,  "Yes;  by  the  rails  being 
dirty,  ice  on  it  It  was  frozen.  My  brakes 
wouldn't  take."  It  appears  that  after  the 
acddent  the  brake  shoes  were  locked  tight 
against  the  wheels.  The  pla'intlff  further 
testified  that  he  pressed  his  foot  on  a  pin  which 
should  have  released  the  sand  from  the  box, 
but  that  it  did  not  flow,  and  he  knew  this 
because  the  car  did  not  stop.  We  fall  to 
find  in  this  part  of  the  case  any  evidence 
which  raises  a  presumption  that  the  acci- 
dent happened  because  the  brake  or  control* 
ler  furnished  him  were  defective.  On  the 
contrary,  if  the  evidence  raises  any  presump- 
tion, It  is  that,  if  be  had  had  the  sand  box 
in  order,  the  progress  of  the  car  could  have 
been  stopped,  and  on  this  subject  the  jury 
were  instructed  by  the  trial  Judge  that,'  the 
plaintlCT  haying  three  times  disregarded  the 
rule  of  the  company  regarding  the  examina- 
'tion  of  the  sand  box,  he  was  in  a  condition 
of  ignorance,  as  to  its  condition,  by  his  own 
conduct,  and  that  if  the  absence  of  sand 
was  the  cause  of  the  accident,  the  negligence 
of  the  motorman  was  contributory  negligence. 

There  being  no  proof  of  any  defect  in  the 
brake  or  controller  before  the  accident  aild 
no  presumption  being  raised  that  they  were 
defective  because  the  car,  notwithstanding 
the  wheels  were  locked '  by  the  brake,  con- 
tinued to  slide  down  a  steep  hUl  on  slippery 
rails  covered  with  ice,  the  plaintiff  has  fall- 
^  to  prove  the  negligence  laid  In  his  dec- 
laration. There  was  no  averment  in  the  dec- 
laration that  the  defendant  was  chargeable 
with  negligence  because  of  the  condition  of 
the  rails,  or  with  any  duty  to  the  plaintiff 
to  remove  the  ice  or  snow  from  its  tracks 
on  so  steep  a  grade  before  directing  him  to 
run  the  car  over  It,  and  the  only  questioa 
we  have  considered  Is  whether  there  was  any 
proof,  actual  or  presumptive,  that  the  appli- 
ances complained  of  were  unsafe  and  defect* 
Ive. 

We  conclude  that  there  was  not  and  there- 
fore the  Judgment  of  the  Supreme  Court  is 
afilrmed. 


(74  N.  J.  E.  848) 
LBMBECK  et  al.  v.  LEMBECK  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  16,  1908.) 

Appkax  and  Bbbob  ({  839*)— Qxjbstions  Rk- 

viewable. 

Where,  mi  a  bill  filed  by  executors  and 
trustees  for  the  construction  of  their  testator's 
will,  the  decree  omits  to  adjudge  all  the  mat- 
ters considered,  and  on  appeal  no  complaint  is 
set  out  In  the  petition  of  appeal  that  the  appel- 
lant is  aggrieved  b^  such  omission,  an  appellate 
court  will  only  review  so  much  of  the  decree,  or 
questions  raised  by  the  pleadings  which  the  de- 
cree ignores,  as  the  petition  sets  forth  as  the 
gronnds  upon  which  the  appeal  is  rested. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3279;   Dec.  Dig.  t  838.*J 

(Syllabus  by  the  Court) 
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Appeal  from  Court  of  Chancery. 

Bill  by  Gustav  W.  Lembeck  and  othen,  ez- 
ecntors,  against  Emma  Lembeck  and  others. 
Decree  for  defendants  (68  Atl.  S37),  and 
complainants  appeal.    Affirmed. 

Hudspeth  &  Carey  and  Benjamin  0.  Pascns, 
for  appellants.  Collins  &  Corbin,  for  respond- 
ents Katie  and  Victor  H.  Lembeck.  Robert 
J.  Bain,  for  respondent  Albert  B.  Lembeck. 
William  M.  Bysdyk,  for  respondents  Emma 
Lembeck  and  others. 

BEObOEN,  J.  The  hill  of  complaint  was  fil- 
ed in  this  canse  by  the  executors  and  trus- 
tees named  in  the  last  will  and  testament  of 
Henry  Lembeck,  deceased,  and  from  a  decree 
made  in  the  Court  of  Chancery  this  appeal 
was  taken.  The  decree  should  be  affirmed, 
for  the  reasons  set  out  in  the  opinion  of  for- 
mer Chancellor  Magie  in  Lembeck  r.  Lem- 
beck (N.  J.  Cb.)  68  AQ.  837,  so  far  as  they 
are  applicable;  but  in  order  to  avoid  any 
misconception  that  may  arise  from  the  adop- 
tion of  the  opinion,  which  contains  a  conclu- 
sion not  expressed  in  the  decree,  we  consider 
it  proper  to  state  that  we  do  not  approve  that 
portion  of  the  opinion  which  expresses  the 
view  that  under  the  wUl  of  Henry  Lembeck 
liis  executors  have  no  power  to  sell  the  stock 
of  the  Lembeck  ft  Betz  Eagle  Brewing  Com- 
pany during  the  widowhood  of  testator's 
widow. 

The  only  Jadgment  contained  in  the  decree 
on  tills  point  is  "that  ttie  ^ecutors,  unless 
they  consider  it  advisable,  need  not  sell  or  di- 
vide the  stock  of  the  testator  in  the  Lembeck 
&  Betz  Eagle  Brewing  Company  until  25 
years  have  elapsed  after  the  decease  of  the 
testator."  The  effect  of  this  judgment  and  de- 
cree is  that  there  is  vested  in  the  executors 
a  discretionary  power  to  sell  the  stock,  which 
discretion  need  liot,  but  may  be,  .exercised 
at  any  time  within  the  period  of  25  years; 
but  it  does  not  adjudge  that  the  executors 
have  the  right  of  exer6ising  such  discretion- 
ary power  during  so  much  of  the  widowhood 
as  may  he  included  within  the  25  years. 
Thus,  while  the  opinion  below,  erroneously 
as  we  think,  declares  that  no  power  of  sale 
existed  during  so  much  of  the  period  as  wid- 
owhood continued,  the  decree  does  not  so  ad- 
judge, nor  do  the  appellants,  in  their  peti- 
tion of  appeal,  claim  that  any  point,  on  which 
instructions  are  sought,  was  not  considered 
and  determined,  or  that  they  are  aggrieved 
because  of  any  omission,  and  therefore  the 
question  of  tlie  power  of  sale  during  continu- 
ance of  widowhood  is  not  presented  to  us  in 
the  present  state  of  the  record.  That  part 
of  the  petition  of  appeal  relating  to  the 
powe*  at  sale  is  confined  to  that  portion  of 
the  decree  which  adjudges  that  if  the  power 
be  exercised  Within  25  years  all  of  the  stock 
must  .i)e  sold.  We  are  of  opinion  that  the 
Btodc  may  be  sold  during  the  widowhood  of 


the  testator's  widow,  the  proceeds  to  be  held 
upon  the  same  trusts  as  the  stock;  but,  this 
matter  not  t)eing  included  in  the  decree,  it  is 
not  subject  to  the  present  appeal. 

Without  adjudging  the  question  of  the  cor- 
rectness of  the  construction  of  the  testator's 
will,  as  declared  in  the  opinion  of  the  court 
below,  on  the  question  of  the  power  of 'the 
executors  to  sell  the  stock  during  the  widow- 
hood of  testator's  widow,  because  It  Is  not 
included  in  the  decree,  we  are  of  opinion 
that,  for  the  reasons  given  by  the  Chancellor 
in  support  of  the  decree  appealed  from,  it 
Bbould  be  affirmed. 

(76  N.  J.  B.  1) 
MASSEY  V.  CAMDEN  &,T.  RT.  CO. 

(Court  of  Chancery  of  New  Jersey.     Nov.  20, 

1908.) 
Rkceivkbs   (S   173*)  —  PEBinssiON   to   Fobb- 

CLOSE    MOBTOAQE. 

Tlie  court  which  has  appointed  a  receiver 
for  a  railroad  will  grant  permission  for  a  suit 
in  a  federal  court  to  foreclose  the  first  mort- 
gage ;  there  having  been  for  four  months  de- 
fault in  payment  of  interest,  and  the  conditions 
existing  which  by  the  terms  of  the  mortgage 
make  it  the  diity  of  the  trustee  to  foreclose. 

(Ed.  Note.— For  other  cases,  see  Receivers, 
Dec.  Dig.  i  173.*] 

In  the  salt  of  Henry  V.  Massey  against 
the  Camden  &  Trenton  Railway  Company, 
for  a  receiver,  petition  is  filed  for  leave  to 
file  a  suit  to  foreclose  the  first  mortgage  on 
the  company's  property.    Leave  granted. 

The  Provident  Life  &  Trust  Company  of 
Philadelphia,  trustee  for  mortgage  bond- 
holders, having  filed  a  petition  praying  leave 
to  file  a  bill  In  the  United  States  Circuit 
Court  for  the  District  of  New  Jersey  for  the 
foreclosure  of  a  mortgage  given  by  the  CJam- 
den  &  Trenton  Railway  Company  to  said 
trustee  for  the  security  of  landholders,  and 
Daniel  Killian,  one  of  the  bondholders,  hav- 
ing filed  an  answer  to  the  petition,  the  mat- 
ter came  on  for  hearing  before  the  Chancel- 
lor upon  the  petition  and  answer. 

Dickson,  Beltler  &  McCoiich,  for  petition- 
er. Spencer  Simpson,  for  respondent  Daniel 
KUlian.    John  M.  Dickinson,  for  receiver. 

PITNEY,  Cb.  (after  stating  the  facts  as 
above).  By  decree  made  in  this  cause  on  the 
18th  day  of  February  last  it  was  adjudged 
that  the  Camden  &  Trenton  Railway  Compa- 
ny was  insolvent,  and  Wilbur  F.  Sadler,  Jr., 
was  appointed  receiver  for  the  creditors  and 
stockholders  of  the  company,  with  the  usual 
powers,  pursuant  to  sections  55  and  56  of 
the  general  corporation  act  (P.  L.  1896,  pp. 
295.  286).  The  receiver  entered  upon  the 
discharge  of  his  duties  and  took  possession 
of  the  property  of  the  defendant  corporation, 
consisting  principally  of  a  system  of  railway 
situate  in  the  counties  of  Mercer  and  Bur- 
lington, In  this  state,  with  the  rolling  stock 
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and  other  appnrtenances  thereto,  and  certain 
rharea  of  the  capital  stock  of  two  electric 
light  and  power  companies  of  this  state. 
He  Is  still  in  possession  and  is  operating  the 
railway  under  the  orders  of  this  court.  The 
property  of  the  defendant  corporation  at  the 
time  of  the  appointment  of  the  receiver  was, 
and  still  Is,  subject  to  the  Incumbrance  of 
two  mortgages  made  by  the  Camden  Se  Tren- 
ton Railway  Company  to  the  Provident  Life 
&  Trust  Company  of  Philadelphia,  trustee 
— the  first  mortgage,  dated  November  1, 
1899,  to  secure  $750,000  of  mortgage  bonds, 
of  which  $710,000  were  and  are  outstanding; 
and  the  second  mortgage,  dated  July  1,  1901, 
given  to  secure  $1,750,000  of  mortgage  bonds, 
of  which  $622,500  were  and  are  outstanding. 
The  appraised  value  of  the  total  assets  of 
the  company  that  came  to  the  hands  of  the 
receiver  is  less  than  $800,000.  Unsecured 
claims  aggregating  more  than  $900,000  have 
been  presented  to  the  receiver.  The  railway 
company  is,  and  has  been  for  more  than 
four  months,  in  default  in  the  payment  of 
the  interest  coupons  upon  the  first  mort- 
gage, and  by  the  terms  of  that  Instrument 
It  is  made  the  duty  of  the  tmstee,  upon  the 
request  of  the  holders  of  one-half  in  amount 
of  the  bonds  outstanding,  to  either  take  pos- 
session of  the  railroad,  or  institute  proceed- 
ings at  law  or  in  equity  upon  the  mortgage, 
or  sell  the  property  at  public  sale  under  the 
authority  thereof.  The  holders  of  mudi 
more  than  one-half  of  the  first  mortgage 
bonds  have  notified  tlie  trustee  of  default 
made  in  the  payment  of  interest,  and  that 
more  than  four  months  have  elapsed  since 
Buch  default,  and  have  requested  the  trustee 
to  proceed  for  the  foreclosure  of  the  mort- 
gage. A  foreclosure  bill  has  been  prepared 
to  be  filed  in  the  Circuit  Court  of  the  Unit- 
ed States  against  the  Oamden  &  Trenton 
Railway  Company  and  the  receiver  and  oth- 
er parties  interested.  Thereupon  applica- 
tion is  made  to  this  court  for  leave  to  pro- 
ceed with  the  foreclosure  suit  against  the 
receiver. 

The  petition  of  the  trust  company  sets 
forth  that  the  administration  of  the  receiver 
has  been  entirely  satisfactory  to  the  land- 
holders, and  is  believed  by  the  trust  com- 
pany to  have  been  In  every  respect  Judicious 
and  efficient,  and  that  it  does  not  appear  to 
the  trust  company  to  be  necessary  to  ask 
for  any  change  In  the  possession  or  operation 
of  the  railroad  property  until  after  the  sale 
thereof  and  the  settlement  of  the  accounts  of 
the  receiver,  unless  In  the  opinion  of  this 
court  it  Is  desirable  that  the  court  having 
jurisdiction  to  foreclose  the  mortgage  should 
also  appoint  a  receiver,  in  which  event  and 
upon  intimation  to  that  effect  the  trust  com- 
pany will  ask  the  federal  court  to  make  such 
appointment,  and  will  nominate  Mr.  Sadler 
such  receiver.  The  present  prayer  of  the  pe- 
titioner is  merely  that  leave  be  granted  to 


file  the  foreclosure  bin  and  to  proceed  there- 
under to  a  decree  of  foreclosure  and  sale. 
Upon  reflection  I  am  satisfied  that  this  court 
ought  not  to  place  any  obstacle  in  the  way 
of  proceedings  to  be  taken  by  the  trust  com- 
pany in  behalf  of  the  bondholders  in  the 
court  selected  by  it  to  establish  the  Hen  of 
the  mortgages  and  enforce  the  same  for  the 
security  and  benefit  of  the  bondholders,  pro- 
vided the  possession  of  the  property  by  the 
receiver  appointed  by  this  court  and  the  ad- 
ministration of  the  property  by  the  receiver 
Is  not  interfered  with  until  the  property  is 
sold  in  the  foreclosure  suit  An  order  will 
therefore  be  made  granting  leave  to  the  trust 
company  to  file  its  proposed  bill  for  foreclo- 
sure In  the  United  States  Circuit  Court,  and 
to  proceed  thereon  against  the  receiver  here- 
in, as  well  as  against  the  Camden  &  Trenton 
Railway  Company  and  other  proper  parties, 
to  a  decree  of  foreclosure  and  sale  thereun- 
der, upon  terms,  however,  that  this  leave 
shall  not  extend  to  interfere  with  the  pres- 
ent receivership,  or  disturb  the  possession  or 
control  of  the  receiver,  or  his  management 
or  administration  of  the  estate  of  the  in- 
solvent corporation,  nor  shall  It  extend  to 
permit  application  to  be  made  for  the  ap- 
pointment of  a  receiver  In  tlie  foreclosure 
suit,  without  the  further  order  of  this  court 


(76  N.  J.  L.  768) 
SCHORB  V.  HAURAND. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  16,   1008.) 

1.  Affeai.  and  Ebbob  (S  1008*)— TbiaIi  bt 
CouBT— Assignments  of  Ebbob. 

In  case  of  trial  of  a  cause  by  the  court 
without  a  jury,  errors  cannot  be  assigned  upon 
the  opinion  of  the  court,  nor  upco  matters  of 
blended  law  and  fact. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  8965;   Dec.  Dig.  f  1008.*] 

2.  EXECUTOBS  AND  ADMINISTBATOBS  ({  130*)— 

Possession  of  Realtt. 

Where  executors  are  given  power  to  sell 
real  estate  generally  by  their  testator's  will,  ex- 
cept as  to  certain  property  "which  it  Is  my 
desire  shall  be  kept  mtact  in  my  estate  for  the 
term  of  10  years ;  but  however,  should  It  be- 
come necessary  in  the  opinion  of  my  executors 
to  sell  said  property  in  a  shorter  time  tliao  10 
years  for  the  interest  and  benefit  of  mv  estate, 
then  I  give  them  full  power  to  sell  and  dispose 
of  my  said  property  whenever  it  shall  become 
necessary  in  their  opinion  so  to  do" — held  that, 
as  to  the  property  directed  to  be  held  intact 
the  executors  have  no  right  to  the  possession 
thereof,  to  enable  them  to  maintain  ejectment 
for  it. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  I  638;  Dea 
Dig.  g  130.*] 

(Syllabus  by  the  Ciourt) 

Error  to  Supreme  Court 

Acti<m  by  Carrie  L.  Schorb  against  Henry 
Haurand.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

E^ncis  J.  Blatz,  for  plaintiff  in  error.  Me- 
loab  &  Morten,  for  defendant  in  error. 
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VOORHEES,  J.  This  Is  an  action  of  eject- 
ment, brought  to  recover  po88es8i6n  of  un- 
divided one-third  part  of  lands  Mo.  115  Kast 
Front  street,  In  Plalnfleld,  N.  J.  The  case 
was  tried  at  the  circuit  by  the  court  without 
a  Jury.  A  motion  to  nonsuit  was  made,  and 
to  the  refusal  to  grant  It  the  onl?  exception 
taken  at  the  trial  was  sealed.  The  lud^eat 
was  for  the  plaintiff.  Other  alleged  errors 
seem  to  be  assigned  upon  the  opinion  upon 
matters  of  blended  law  and  fact,  without 
exceptions  sealed.  Such  findings  cannot  be 
reviewed  by  writ  <rf  error.  Doolittle  v.  Wll- 
lett,  57  N.  3.  Law,  308,  81  Atl.  385;  Jersey 
City  V.  Talhnan,  60  N.  J.  Law,  239,  87  Atl. 
1026;  Weger  v.  Delran,  61  N.  J.  Law,  224, 
8&  Atl.  730;  N.  J.  Rubber  Co.  v.  Commercial 
Assurance  Co.,  64  N.  J.  Law,  61,  44  AU.  848, 
afBnned  64  N.  J.  Law,  680,  46  AU.  777; 
Brewster  v.  Banta,  66  N.  J.  Law,  367,  49  Atl. 
718;  Allerton  v.  Grundy,  67  N.  J.  Law,  55,  50 
Atl.  852 ;  8yn.der  v.  Commercial  Union  Assur- 
ance Co.,  67  N.  J.  Law,  628,  52  Atl.  384. 

The  plaintiff  is  one  of  three  devisees  for 
life  of  the  premises  under  the  will  of  Eliza- 
beth M.  Schorb,  who  died  in  1899.  The  testa- 
trix gives  first  a  life  estate  to  her  husband, 
John  M.  Schorb.  He  died  December  31,  1906. 
At  the  time  of  the  death  of  testatrix  the 
property  was  in  possession  ot  defendant  un- 
der a  written  lease  executed  by  the  testatrix 
In  her  lifetime,  together  with  her  husband, 
John  M.  Schorb,  which  expired  March  1, 1902. 
The  defendant  after  the  date  of  expiration 
of  the  lease  held  over  and  remained  in  pos- 
session, paying  the  same  rent  to  the  life  ten- 
ant, John  M.  Schorb,  until  his  death,  Decem- 
ber 31,  1906.  The  right  to  remain  In  posses- 
sion In  this  manner,  of  course,  could  not  ex- 
tend beyond  the  life  of  the  life  tenant  Aft- 
er John's  death  the  defendant  still  continued 
In  possession  and  paid  his  rent  for  January, 
February,  and  March,  1907,  to  the  executors 
of  the  testatrix,  but  by  what  authority  is  not 
shown.  The  provisions  of  the  will  disposing 
of  the  property,  after  the  life  estate  to  testa- 
trix's husband,  are  as  follows:  "Fourth.  In 
the  event  of  the  death  of  my  said  husband  I 
give  the  remainder  of  my  property,  both  real 
and  personal,  to  Carrie  L  Schorb,  wife  of 
John  M.  Schorb,  Jr.,  Minnie  Schorb,  wife  of 
William  A.  Schorb,  and  Josephine  A.  Mason, 
wife  of  Charles  Mason,  to  be  theirs  during 
the  term  of  their  natural  life,  and  in  the 
event  of  the  death  of  any  of  the  above  nam- 
ed persons  the  interest  of  the  parent  to  go 
to  the  children  of  said  parent  and  their  heirs 
forever;  the  Intention  being  to  divide  my 
property,  in  the  event  of  my  husband's  death. 
Into  three  equal  parts  as  nearly  as  can  be." 
The  will  also  contained  the  following  clause: 
"Fifth.  I  give  to  my  executors  hereinafter 
named,  power  to  sell  and  give  good  and  suffi- 
cient deeds  for  any  real  estate  which  I  may 
own  at  the  time  of  my  death,  except  the 
property  Itnown  as  115  East  Front  street  In 


the  city  of  Plainfield,  which  It  is  my  desire 
shall  be  kept  intact  In  my  estate  for  the  term 
of  ten  years ;  but,  however,  should  it  become 
necessary,  in  the  opinion  of  my  executors,  to 
sell  said  property  No.  115  East  Front  street 
in  a  shorter  time  tlian  ten  years  for  the  in- 
terest and  ben^t  of  my  estate,  then  I  give 
them  full  power  to  sell  and  dispose  of  said 
property,  whenever  It  shall  become  necessary 
in  their  opinion  so  to  do." 

The  ground  upon  which  was  rested  the  mo- 
tion to  nonsuit  is  that  the  plaintiff  was  not 
a  proper  party,  but  that  the  executors  should 
have  brought  the  action.  Clearly  they  bad  no 
right  to  the  possession  of  the  property.  The 
plaintiff  became  entitled  to  possession  of  her 
one-third  at  once  upon  the  decease  of  the 
life  tenant,  John  M.  Schorb,  December  31. 
1906.  Moores  v.  Moores,  41  N.  J.  Law,  440. 
The  power  to  sell  was  a  nalied  power,  not  to 
be  exercised  by  them  for  a  term  of  10  years 
(at  the  time  of  the  bringing  of  the  suit  not 
then  elapsed),  unless  It  became  necessary  to 
sell  sooner.  So  that  until  that  necessity 
arose.  In  the  opinion  of  the  executors,  they 
had  no  control  whatever  over  the  property. 
The  necessity  for  sale  had  not  yet  arisen  In 
the  opinion  of  the  executors,  for  aught  that 
appears  In  the  case.  In  any  event,  they  had 
no  right  to  the  possession  of  the  premises. 
There  was  no  error  in  refusing  to  nonsuit 

The  Judgment  is  affirmed. 


(7<  N.  J.  L.  MS) 
WTCKOFF  V.  BIRCH. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  16,  1908.) 

1.  Masteb  ano  Servant  (§  233*)— Liabiutt 

ton    INJTTBIES   TO    SERVANT. 

Plaintiff's  intestate  was  Icilled  by  the  fall 
of  a  platform  composed  of  planlu  laid  loose 
across  the  structural  iron  bracing  inside  of  a 
Btandpipe  that  was  in  course  of  erection  by  the 
defendant's  servants.  The  fall  of  the  platform 
was  due  to  the  tearing  asunder  of  one  of  these 
iron  braces  in  the  attempt  to  force  a  lug  attach- 
ed to  its  distal  end  into  contact  with  the  inner 
wall  of  the  standpipe  where  it  was  to  be  perma- 
nently riveted.  The  occasion  that  led  to  this 
attempt  and  to  the  accident  that  ensued  arose 
from  the  faulty  workmanship  of  those  engaged 
in  erecting  the  standpipe  which  permitted  it 
to  become  elliptipil  in  form,  and  from  the  mis- 
use of  the  appliances  that  had  t)een  furnished 
by  the  master  to  strengthen  the  standpipe  and 
secure  its  cylindrical  shape.  Held,  that  a  mas- 
ter who  furnishes  his  servants  with  a  proper 
scheme  of  construction,  proper  materials,  and 
proper  appliances  is  not  liable  to  them  for  the 
results  of  an  accident  due  solely  to  improper 
workmansliip,  and  to  a  misuse  of  the  appliances 
be  has  furnished. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  681,  684-686,  701-742; 
Dec.  Dig.  §  233.*] 

2.  Negligence  (J   134*)— Natdse  Awn   Ele- 

JIENTS. 

Negligence  in  its  essence  is  always  con- 
crete; nence  its  proof  must  always  rest  upon 
testimony  tliat  tends  to  the  establishment  ol 
concrete  acts  either  of  omission  or  of  commis- 
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sion.    There  !•  no  inch  thing  u  n^Iigence  at 
large. 

[Ed.  Note. — For  other  casea,  tee  Negligence, 
Dec.  Dig.  {  1S4.*] 

(Syllabus  by  the  Court.) 

Error  to  Supreme  C!onrt. 

Action  by  Elizabeth  Wyckofl,  administra- 
trix of  the  estate  of  Leroy  Wyckoft,  de- 
ceased, against  Foster  F.  Birch.  Judj^ent 
for  plalntifF.  and  defendant  brings  error.  Re- 
versed. 

J.  li.  Conard,  George  S.  Hobart,  and  Gil- 
bert Collins,  for  plaintiff  In  error.  Vreeland, 
King,  Wilson  &  Llndabury,  for  defendant  In 
error. 

GABBISON,  J.  This  writ  of  error  brings 
up  a  Judgment  recovered  by  the  defendant 
In  ei^or  as  plaintiff  in  the  action  brought 
in  the  court  below  to  recover  damages  for 
the  death  of  Leroy  Wyckoff,  which  resulted 
from  injuries  received  while  working  on  a 
Btandpipe  that  was  being  erected  by  the  de- 
fendant at  Mt  Hope,  Morris  county.  To  a 
proper  comprehension  of  the  case  in  its  legal 
aspects,  an  understanding  of  the  exact  nature 
of  the  work  In  which  the  plaintiff  with  other 
servants  of  the  defendant  was  engaged  at  the 
time  of  the  accident  Is  essential.  The  stand- 
pipe  in  question,  which  was  when  completed 
to  be  a  cylindrical  column  of  sheet  iron  80 
feet  In  height  by  20  feet  In  diameter,  was 
constructed  of  metal  sheets  riveted  together 
hi  a  series  of  circular  courses  and  superim- 
posed on  each  other.  Each  sheet  was  three- 
eighths  of  an  inch  In  thickness,  eight  feet 
in  length,  and  five  feet  in  height,  so  that  al- 
lowing for  overlapping  a  course  or  segment  of 
the  column  consisted  of  eight  of  these  sheets, 
which  were  riveted  together  before  being 
brought  to  the  standplpe  and  hoisted  into 
position.  After  a  course  thus  constructed  had 
been  hoisted  into  position,  it  was  secured  to 
the  one  next  below  it  by  rivets,  its  circular 
shape  being  restored  and  preserved  in  part  in 
this  way,  but  chiefly  by  a  series  of  Internal 
«tructural  braces  called  "reaches"  or  "angle 
Irons"  that  radiated  like  the  spokes  of  a 
wheel  from  a  small  central  Iron  pipe  sur- 
mounted by  a  sort  of  Iron  hub  called  "a  spi- 
der," which  had  eight  short  arms,  to  each  of 
which  an  angle  Iron  was  bolted,  so  that  it 
«xtended  from  the  arm  of  the  spider  to  the 
Inner  surface  of  the  sheet-iron  cylinder, 
where  It  was  bolted  into  the  under  side  of  a 
horizontally  projecting  foot  of  a  right  angled 
tug,  whose  perpendicular  part  was  held  by 
two  bolts  to  the  Inside  of  the  cylinder  or 
shell;  these  angle  irons,  being  of  uniform 
length  and  situated  equl-dlstant  from  eacb 
■other  in  the  circumference  of  the  shell,  insur- 
-ed,  when  properly  installed.  Its  cylindrical 
form.  In  each  section  of  the  standplpe — that 
Is,  In  every  five  feet  of  the  ascending  column 
— one  of  these  permanent  structural  brace- 
works  was  constructed.     When  one  course 


had  been  thus  completed,  the  Iron  pipe  In  the 
center  was  raised  five  feet  to  correspond  to 
the  height  of  the  next  course,  another  spider 
was  then  placed  on  this  new  section  of  pip4» 
new  lugs  were  bolted  to  the  inner  side  of  the 
new  section  of  cylinder,  near  its  top,  to  the 
horizontal  feet  of  whose  lugs  were  bolted  new 
angle  Irons  that  were  also  bolted  to  the  cor- 
responding arms  of  the  spider,  and  so  on  as 
the  work  progressed;  the  work  on  each 
coarse  being  done  from  a  platform  of  planks 
that  rested  on  the  angle  Irons  that  thus  form- 
ed part  of  the  construction  of  the  course  next 
below  It  The  structural  bracing  thus  con- 
structed Inside  of  each  course  which  served 
the  permanent  purpose  of  strengthening  the 
standplpe  and  securing  its  circular  form  per- 
formed also  the  temporary  use  of  a  scaffold- 
ing to  support  the  platform,  from  which,  aft- 
er the  first  coarse,  the  work  of  construction 
had  to  be  carried  on.  This  Iron  scaffolding, 
If  it  may  be  so  called,  was  therefore  a  perma- 
nent structure  that  supported  the  temporary 
platform  In  question.  This  platform  consist- 
ed merely  of  two-inch  spruce  planks  laid 
loose  upon  the  angle  irons,  not  fastened  down, 
but  movable  as  the  exigencies  of  the  work 
might  require.  There  being  eight  of  these 
angle  Irons  In  a  circumference  of  60  feet,  it 
Is  evident  that  a  piece  of  planking  12  feet 
long  would  rest  upon  three  or  upon  four  angle 
irons  according  to  the  distance  between  such 
plank  and  the  ends  of  the  angle  irons.  The 
length  of  the  planks  actually  used  is  not  giv- 
en In  the  testimony  otherwise  than  that  they 
were  of  various  lengths ;  but  no  complaint  Is 
made  that  they  were  not  of  sufficient  length, 
or  that  they  were  otherwise  of  an  Improper 
character.  The  complaint  Is  not  that  proper 
material  for  making  the  platform  was  not 
provided,  but  that  the  scaffolding — that  Is, 
the  permanent  Iron  structure — gave  way. 

The  stage  of  the  work  at  which  this  acci- 
dent occurred  and  the  manner  of  Its  causa- 
tion as  described  by  the  plaintiff's  witnesses 
was  as  follows :  In  order  to  make  the  pipe 
water  tight,  the  two  bolts  that  had  during 
the  progress  of  the  work  on  a  given  course 
held  the  perpendicular  part  of  each  lug  to  the 
Inner  aspect  of  the  last  section  of  the  shell 
were  taken  out,  and  replaced  by  metallic 
pins,  which  were  firmly  riveted.  This  was 
not  done  until  the  work  on  the  newer  section 
was  otherwise  completed,  for  the  reason  prob- 
ably that  the  leverage  on  the  angle  irons 
caused  by  working  upon  the  platform  after 
the  lugs  that  held  the  scaffolding  had  been 
riveted  would  loose  the  rivets,  and  render 
the  pipe  at  such  points  liable  to  leakage. 
However  that  may  be,  the  fact  is  that  the 
replacing  of  the  bolts  with  rivets  was  done 
just  before  transferring  the  planking  from 
the  old  set  of  angle  irons  to  the  new  set  just 
above  them.  In  this  process  of  replacing  the 
bolts  with  rivets  there  would  be  times  when 
the  lower  end-  of  the  perpendicular  part  of 
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the  log  did  not  exactly  par«UeI  the  Inner  ma- 
face  of  the  ahdl,  or  where  the  hole  In  the  lug 
and  the  corresponding  one  In  the  shell  did  not 
exactly  align,  ao  that  the  Ing  mnst  either  be 
forced  Into  contact  with  the  shell  or  moved 
laterally  until  an  alignment  of  the  holes  was 
effected.  It  was  at  this  stage  of  the  work, 
and  while  engaged  In  this  part  of  it,  that  the 
plalntlfT's  Intestate  met  with  the  accident 
that  caused  his  death.  One  of  the  lugs  to  be 
thus  riveted  was  not  In  contact  with  the 
side  of  the  shelli  and  Wyckoff  and  a  fellow 
workman  named  Cole  were  engaged  In  for- 
cing the  bottom  of  this  lug  back  against  the 
flbell  so  that  it  might  be  riveted.  In  doing 
this  Wyckotr  held  a  small  hammer  called  "a 
set"  against  the  lug,  and  this  "set"  was 
struck  by  a  six  or  eight  pound  hammer  han- 
dled by  Cole.  This  process  had  been  going 
on  for  a  minute  or  so,  Wyckoff  kneeling  on 
tbe  planking  that  rested  on  the  angle  Iron 
that  was  attached  by  a  slngTe  bolt  to  the 
horizontal  foot  of  the  lug  that  yraa  being  forc- 
ed back,  when,  upon  a  blow  from  Cole's  ham- 
mer, the  bolt  that  thus  held  the  angle  Iron 
to  the  foot  of  the  lug  that  was  being  struck 
gave  way  by  shearing  in  two  as  if  cut  or 
torn  off,  and  the  end  of  the  angle  iron  that 
had  been  held  to  the  lug  by  this  bolt  being 
thus  released  dropped,  and  with  it  fell  the 
two  pieces  of  the  planking  that  had  rested 
on  this  particular  "reach."  Wyckoff,  who 
bad  been  kneeling  at  this  point  of  the  plat- 
form, fell  with  the  two  planks,  and  in  this 
way  received  the  Injuries  of  which  be  after- 
ward died. 

I  have  stated  thus  circumstantially  the 
character  of  the  work  on  which  the  plain- 
tiff's intestate  was  engaged  and  the  nature  of 
the  accident  that  led  to  his  death  as  each  of 
these  matters  is  described  by  the  plalntlfTs 
witnesses,  in  order  that  the  state  of  tbe  tes- 
timony as  it  stood  when  the  motion  to  non- 
suit was  made  may  be  properly  understood 
and  applied  to  the  question  of  the  defend- 
ant's negligence.  At  that  period  of  the  trial. 
In  addition  to  tbe  foregoing  particulars,  the 
plaintiff  bad  by  numerous  witnesses  shown 
that,  as  the  standpipe  went  up  section  by 
section,  it  gradually  began  to  depart  from  its 
cylindrical  form,  and  to  assume  a  more  or 
less  elliptical  shape,  so  that  the  angle  irons 
aune  to  be  somewhat  too  long  for  the  short- 
er axis  of  the  ellipse  where  they  had  to  be 
bent,  and  somewhat  too  short  for  the  longer 
axis  where  they  bad  to  be  pieced  or  other* 
wise  adapted.  The  existence  of  this  state  of 
affairs— that  is,  the  fact  that  the  standpipe 
was  elliptical  in  form,  and  the  fact  that  in 
one  axis  of  this  ellipse  the  angle  irons  were 
too  short  to  reach  from  the  "spider"  to  the 
drcnmference  of  the  shell — constituted  the 
two  grounds  upon  which  negligence  was 
songht  to  be  ascribed  to  the  defendant  both 
by  tbe  plaintlfTs  dedafation  In  the  court  be- 
low and  by  the  argument  made  in  her  behalf 
in  this  court.     In  view,  however,  of  what 


has  already  been  said.  It  is  perfectly  clear 
that  while  the  first  of  these  conditions  was 
tb»  cause  of  the  second,  and  while  both  to- 
gether created  the  occasion  that  led  to  the 
accident  by  which  Wyckoff  lost  his  life,  there 
was  nothing  in  this  state  of  affairs  that  tend- 
ed in  the  slightest  degree  to  demonstrate  the 
negligence  of  the  defendant  either  in  per- 
mitting the  standpipe  to  get  out  of  shape,  or 
in  failing  to  furnish  angle  irons  of  a  proi)er 
length.  On  the  contrary,  the  testimony  of 
the  plalntlfTs  own  witnesses  showed  con- 
clusively faulty  workmanship  by  tbe  defend- . 
ant's  servants,  and  a  faulty  use  by  them 
of  the  materia]  and  appliances  that  had  been 
furnished  to  them  by  the  defendant,  which, 
if  properly  used,  would  have  entirely  ol>- 
viated  both  of  the  conditions  that  led  to  tbe 
occasion  out  of  which  the  accident  arose.  It 
is  nowhere  disputed  that  the  standpipe,  if 
properly  run  up,  would  have  been  cylindri- 
cal in  form,  or  that  the  angle  Irons  that  had 
been  furnished  by  the  master  were  for  the 
express  purpose  of  securing  and  maintaining 
this  cylindrical  form  of  the  pipe,  or  that,  if 
properly  used,  they  would  not  have  done  so. 
It  was  only,  therefore,  by  faulty  workman- 
ship in  permitting  the  sheet  iron  shell  to 
assume  an  elliptical  shape,  and  by  then 
adapting  the  angle  irons  to  this  Improper 
sliape.  Instead  of  preserving  tbe  cylindri- 
cal form  of  tbe  pipe  by  their  proper  use,  that 
tbe  condition  arose  under  which  the  appli- 
cation of  great  force  was  attempted  ia  order 
to  bring  the  lug  at  the  end  of  an  angle  iron 
into  Juxtaposition  with  the  pipe  with  the 
result  of  tearing  off  the  bolt  that  held  the 
angle  iron  to  the  log,  and  thus  permitting 
the  end  of  the  angle  iron  to  fall.  The  con- 
tention that  the  negligence  of  the  master  was 
in  any  wise  established  by  the  fact  that  the 
courses  when  hoisted  into  position  were  not 
perfectly  cyUndrical  is  entirely  without 
force;  that  a  roll  of  sheet  Iron  60  feet  in 
circumference  and  only  t/s  of  an  inch  In 
thickness  should  preserve  an  exactly  cylin- 
drical form  during  transportation,  and  while 
being  hoisted  Into  place,  is  contrary  to  the 
plainest  physical  laws.  Moreover,  as  has  al- 
ready been  pointed  out,  the  inner  structural 
bracing  afforded  by  the  "spider,"  and  angle 
irons  was  provided  for  the  express  purpose 
first  of  restoring  and  afterward  of  preserving 
the  cylindrical  form  of  the  several  courses 
of  the  standpipe  when  in  place.  Similarly 
tbe  testimony  so  much  dwelt  upon  in  the 
argument  that  some  of  tbe  angle  irons  were 
too  short  or  "were  punched  too  short"  loses 
all  significance  or  bearing  upon  the  master's 
negligence  In  view  of  the  established  fact  (as 
far  as  the  plaintiff's  testimony  goes)  that  the 
condition  in  question  resulted  solely  from 
faulty  construction,  and  not  from  original 
design  or  from  Inadequate  materials  or  ap- 
pliances. The  fact  that  the  angle  irons 
whose  proper  use  was  thus  disregarded  by 
tbe  defendant's  workmen  constituted  also  - 
the  supports  of  tlte  platform  on  which  these 
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yery  workmen  stood  so  far  from  suggesting 
the  negligence  of  the  master  In  respect  to 
any  duty  owing  to  bia  serrants  tended  rather 
to  aggravate  the  negligence  of  their  work- 
mansbip,  in  which  the  master  had  no  part. 
The  workmen  knew  what  the  master  did 
not  know,  namely,  the  use,  or  rather  the  mis- 
use, they  were  making  of  the  angle  Irons. 
They  saw  what  he  did  not  see,  namely,  that 
such  misuse  had  led  to  conditions  where  much 
greater  force  was  required  than  would  have 
been  necessary  If  the  proper  function  of  the 
angle  irons  had  been  observed.  Whether 
this  degree  of  force,  if  applied  to  a  given 
Ing,  would  put  more  strain  on  the  single  bolt 
that  held  it  to  the  angle  iron  than  it  could 
bear,  was  a  question,  therefore,  that  arose 
from  conditions  known  to  the  workmen  and 
of  their  own  creation,  and  not  known  to  the 
master  or  of  his  contrivance.  Under  these 
circumstances,  when  the  nature  of  the  work 
and  the  manner  in  which  it  ought  to  have 
been  done  are  considered  and  the  manner 
in  which  it  was  done  Is  understood,  it  is  im- 
possible to  ascribe  to  the  defendant  from 
the  foregoing  conditions  any  act  of  negli- 
gence that  either  directly  or  indirectly  con- 
tributed to  cause  the  accident  by  which'  the 
plaintiffs  Intestate  was  killed.  The  mate- 
rials and  appliances  furnished  by  the  mat^ 
ter  were  proper  and  adequate  to  the  work 
to  be  performed.  The  plan  of  construction 
Intended  by  the  master  and  almost  necessi- 
tated by  the  nature  of  the  appliances  fur- 
nished by  him  was  free  from  either  obvious 
or  latent  dangers.  The  iron  scaffolding  that 
was  provided  automatically  in  the  progress 
of  the  work  and  which  was  entirely  safe  as 
long  as  the  plan  of  construction  was  adhered 
to  became  unsafe  only  when  and  to  the  ex- 
tent that  such  plan  was  departed  from.  The , 
plaintiff's  own  testimony  showed  that  the 
plan  was  departed  from,  not  by  the  master, 
but  in  the  course  of  the  work,  and  that  the 
appliances  were  not  properly  applied  to  the 
purposes  for  which  they  had  been  provided, 
and,  further,  that  from  these  acts  of  faulty 
workmanship  It  resulted,  not  that  the  scaf- 
folding became  unsafe,  but  that  it  was  liter- 
ally torn  asunder  by  the  application  of  a 
force  the  necessity  for  which  arose  entirely 
from  such  faulty  workmanship.  Aside  from 
the  elliptical  shape  thus  assumed  by  the 
standplpe  in  the  course  of  construction  and 
the  consequent  lack  of  reach  of  some  of  the 
angle  irons,  no  concrete  act  either  of  omis- 
sion or  of  commission  constituting  negli- 
gence is  laid  by  the  testimony  at  the  door  of 
the  master.  If  be  was  negligent  In  some 
other  regard  that  caused  the  death  of  plain- 
tiff's Intestate,  it  must  have  I>een  either  with 
respect  to  some  act  done  by  him  or  some 
duty  that  he  omitted  to  perform,  but,  as  to 
any  such  act  or  as  to  any  such  duty,  the  tes- 
timony is  not  only  silent  but  Is  conclusively 
to  the  contrary.  Argumtents  based  upon 
isolated  circumstances  or  detached  state- 
ments of  witnesses  or  upon  general  allega- 


tions of  negligence  go  for  nothing  when  un- 
supported by  testimony  as  to  concrete  facts. 
In  Its  essence  negligence  is  always  concrete. 
"There  is,"  as  was  said  upon  another  occa- 
sion, "no  such  thing  as  negligence  at  large." 
Bien  t.  Unger,  64  N.  J.  Law,  596,  46  Afl.  5»3. 

The  rule  of  law  applicable  to  the  present 
case  is  that  a  master  who  furnishes  to  his 
servants  a  proper  scheme  of  construction, 
proper  materials,  and  proper  appliances  is 
not  liable  to  them  for  the  results  of  an  acd- 
dent  occasioned  by  and  solely  due  to  im- 
proper workmanship  and  a  misuse  of  the 
appliances  that  the  master  has  thus  furnish- 
ed. For  this  proposition  no  citation  of  au- 
thority is  deemed  necessary. 

The  result  in  our  opinion,  therefore,  is  that 
when  plaintiff  rested  without  having  adduced 
testimony  a3  to  any  fact  from  which  the  neg- 
ligence of  the  defendant,  either  as  the  proxi- 
mate or  the  remote  cause  of  the  death  of  the 
plaintlfTs  intestate,  could  legitimately  have 
been  found  by  the  Jury,  the  motion  for  a 
nonsuit  should  have  prevailed.  It  may  be 
added  that  the  testimony  afterward  adduced 
by  the  defendant,  which  contradicted  much 
of  the  plaintiff's  case,  added  nothing  to  It 
by  way  of  supplying  Its  deficiencies. 

Nothing  has  been  said  regarding  the  con- 
tributory negligence  of  the  plaintiff's  Intes- 
tate, the  case  having  been  considered  and 
disposed-  of  upon  a  broader  ground,  and  in 
what  has  been  said  the  fellow-servant  rule 
has  not  been  invoked  or  referred  to  for  the 
reason  that  this  question  was  not  raised  in 
the  trial  court  either  upon  the  motion  to 
nonsuit  or  at  the  close  of  the  entire  case. 
The  only  question  that  has  been  considered 
is  that  of  the  negligence  of  the  defendant 
Whether  or  not  this  question  was  properly 
raised  by  the  motion  to  nonsuit  is  a  matter 
that  at  first  gave  us  some  hesitation.  The 
language  of  counsel  In  making  this  motion 
was  as  follows: 

"Mr.  Conard:  I  desire  to  move  on  behalf 
of  the  defendant  for  a  nonsuit  [citing  certain 
cases].  There  is  absolutely  nothing  to  show 
In  this  case  other  than  that  the  plaintiff  who 
was  the  servant  of  the  defendant  caused 
whatever  dangerous  circumstances  there  were. 
Whatever  occurred  to  the  plaintiff  In  this 
case  occurred  through  his  own  negligence  in 
the  progress  of  the  work  on  which  they  were 
occupied." 

This  language  was  certainly  not  well  adapt- 
ed to  suggest  that  the  motion  was  based  up- 
on the  ground  that  the  negligence  of  the  de- 
fendant had  not  been  established,  so  that, 
if  the  bill  of  exceptions  bad  left  it  in  doubt 
whether  the  mind  of  the  trial  court  had  beoi 
directed  to  this  point,  we  would  be  inclined 
to  bold  that  the  Judicial  ruling  could  not  in- 
this  respect  be  made  the  basis  of  a  reversal. 
The  bill  of  exceptions,  however,  shows  be- 
yond all  question  thai;  this  point  was  present 
in  the  mind  of  the  trial  Judge,  for  his  re- 
sponse to  counsel's  motion  was: 

"The  Court:     The  only  question  for  the 
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Coart  In  a  case  of  this  kind  is  as  to  whether 
or  not  there  is  any  evidence  from  which  the 
Jury  under  instructions  from  the  court  might 
infer  and  conclude  as  to  the  neglignce  of  the 
defendnnt.  If  there  is  any  such  evidence,  it 
ia  not  the  duty  of  the  court  to  pass  upon  the 
qaality  of  that  evidence  or  its  oHicluBlTeness. 
It  Is  entirely  for  the  Jury.  There  Is  some 
evidence  which  under  the  pleadings  it  is 
competent  for  the  jury  to  pass  upon  as  to 
the  negligence  of  the  defendant,  and,  that 
being  so,  the  question  Is  entirely  tor  the 
Jary." 

The  question  of  the  defendant's  negllgrace 
wblch  was  thus  raised  at  the  trial  having 
bem  fnlly  argued  by  counsel  of  either  party 
in  this  court  la  therefore  properly  before  as 
on  this  writ  of  error.  For  the  reasons  al- 
ready given,  the  Judgment  of  tiie  Supreme 
Oonrt  must  be  reversed. 


cnn.J.U  7U) 

PIVER  V.   PENNSYLVANIA  H.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  16,  190&) 

1.  Raixboads  (i  303*)  —  DEFEcnvi  Stbbkt 
Cbossino — Ikjttbiks  to  Travelkb. 

A  railroad  company  la  liable  for  an  in- 
Jary  resulting  to  a  traveler  from  its  failure  to 
use  reasonable  care  to  keep  the  passageway  over 
its  tracks  maintained  by  it  at  a  street  intei> 
section  in  proper  repair. 

[Ed.  Note.— For  otlier  cases,  see  Railroads, 
Cent.  Dig.  t  95»;   Dec.  Dig.  |  303.*] 

2.  TaiAjc  ({  143*)— Takiro  Casb  fbom  Just. 

A  trial  judge  cannot  direct  a  verdict  when 
the  testimony  tnat  the  parties  have  been  per- 
mitted to  introduce  leaves  any  fact  material  to 
the  issue  in  substantial  dispute. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  li  342,  343 ;   Dec  Dig.  {  143.1 

(Syllabus  by  the  Ckrart) 

Error  to  Circuit  Court,  Camden  County. 

Action  by  Elijah  Fiver  against  the  Penn- 
sylvania Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Oasldll  ft  Oasklli,  for  plaintiff  In  error. 
Uatthew  Jefferson  and  John  W.  Wescott, 
fi>r  defendant  In  error. 

TREOfCHARD.  J.  The  plaintiff,  Elijah 
Fiver,  while  driving  on  Fourth  street.  In 
tbe  dty  of  Obmden,  was  thrown  from  his 
wagon  while  crossing  the  tracks  of  the  Penn- 
sylvania Railroad  Company  where  they  In- 
tersect that  street,  and  was  injured.  This 
suit  was  brought  to  recover  compensation 
for  such  injuries.  The  plaintiff  'bases  his 
rlgjit  to  recover  upon  the  allegation  that  the 
accident  was  due  to  the  failure  of  the  rail- 
road company  to  keep  In  proper  repair  the 
passageway  over  its  tracka  The  ixial  of 
tbe  case  resulted  In  a  verdict  and  Judgment 
In  favor  of  the  plaintiff,  and  the  present 
writ  of  error  brings  np  that  Judgment  for 
review. 


The  assignments  of  error  upon  which  de- 
fendant chiefly  relies  are  based  upon  excep- 
tions to  the  refusal  of  the  trial  judge  to  non- 
suit the  plaintiff,  and  to  direct  a  verdict  on 
the  ground  that  there  was  no  negligence  up- 
on the  part  of  the  defendant  company.  When 
the  motion  to  nonsuit  was  refused,  tbe  evi- 
dence justified  the  Jury  in  finding  tbe  fol- 
lowing matters  of  fact:  That  the  plaintiff 
was  driving  iu  a  wagon  down  Fourth  street 
upon  the  trolley  tracks  laid  In  that  street, 
when  he  came  to  the  railroad  crossing,  and, 
as  he  was  passing  over  one  of  the  three  par- 
allel tracks  laid  there,  one  of  tbe  feet  of  his 
horse  became  fast  between  the  rail  and  a 
plank,  causing  the  animal  to  fall.  The  sud- 
den checking  of  the  wagon  threw  the  plain- 
tiff to  the  ground,  and  injured  him.  Whoi 
this  case  was  formerly  here  for  review  (Piv- 
er  V.  Pennsylvania  R.  Co.,  74  N.  J.  Law,  619, 
67  Atl.  109),  tbe  testimony  then  before  the 
court  failed  to  show  where  or  in  what  man- 
ner the  horse's  foot  was  caught,  and,  In 
view  of  the  testimony  on  the  part  of  the  de- 
fendant, was  held  to  be  insufflcient  to  sup- 
port a  finding  of  any  neglect  of  duty  on  the  . 
part  of  the  defendant  company  In  maintain- 
ing In  good  repair  a  proper  passageway  over 
Its  railroad  tracks.  But  the  evidence  now 
before  the  court,  chiefly  by  reason  of  the 
witness  Thompson's  testimony,  is  different 
from  that  produced  at  the  first  trial,  and 
supports  the  theory  of  the  plaintiff  that  tbe 
horse's  hoof  was  caught  In  a  hole  In  the 
crossing  between  a  plank  and  the  rail  re- 
sulting from  want  of  proper  repair. 

The  plaintiff  In  his  testimony  says;  "My 
horse  got  his  foot  fast  and  threw-  him. 
•  •  •  That  pitched  me  forward.  I  went 
over  the  horse's  head.  *  *  *  As  soon  as 
I  could  possibly  get  up,  I  got  up,  and  the 
horse  was  lying  on  his  side.  •  •  •  The 
next  thing  I  saw  was  a  man  with  a  crowbar 
prying  the  horse's  foot  out  from  where  lt~ 
was  fast  there."  He  was  then  asked:  "Q. 
Did  you  notice  how  it  was  that  your  horse's 
hoof  was  caught?  A.  No,  sir;  I  couldn't  say 
positive  how  his  foot  was.  His  foot  was 
down  In  between,  two  somethings,  but  I 
couldn't  say  positive  what" 

The  witness  Thompson  (not  produced  at 
the  former  trial)  testified  as  follows:  "Q. 
Where  were  you  standing?  A.  I  was  at  the 
house  at  the  time,  and  I  went  to  tbe  window, 
the  side  window,  and  I  seen  that  the  horse 
was  down  there  at  the  track.  •  •  •  Q. 
Then  what  did  you  do?  A.  I  went  over  to 
assist  blm,  and  I  went  over  and  got  hold  of 
tbe  horse's  head,  and  held  the  horse's  head 
down  so  he  would  not  get  up,  and  while  I 
was  holding  the  horse's  head  a  man  went 
after  a  crowbar  to  get  the  horse's  hoof  out  of 
the  track.  Q.  Now,  where  was  the  horse's 
hoof  fastened?  A.  It  was  caught.  Here  Is 
the  track  here,  and  here  is  the  plank,  and 
the  horse's  hoof  was  down,  half  way  down. 
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Q.  Between  the  track  and  the  plank?  A. 
Tee,  sir.  Q.  Now,  bow  was  the  horee'i  hoof 
pried  out?  A.  It  was  pried  out  with  a  crow- 
bar. *  •  •  Q.  Did  you  notice  what  condi- 
tion the  horse's  hoof  was  in  when  it  came 
out?  A.  In  bad  condition.  Q.  Well,  de- 
scribe how  it  looked.  A.  Well,  It  looked  to 
me  as  if  the  hoof  was  pretty  near  tore  off, 
and  bleeding  very  much."  On  cross-examina- 
tion he  further  testified:  "Q.  Now,  did  you 
say  in  your  direct  examination  that  the 
horse's  hoof  was  pried  out  from  between  a 
plank  and  a  rail?  A.  Yes,  sir.  Q.  Not  pried 
out  between  two  rails?  A.  No,  sir;  here  was 
the  plank  and  here  was  the  rail  where  the 
car  ran  on.  Q.  Now,  It  is  a  fact  that  there 
were  two  rails  there  right  together,  one  yon 
would  call  the  main  rail  and  the  other  the 
guard  rail?  A.  Yes,  sir.  Q.  And  It  was  not 
in  that  space  that  the  horse's  hoof  was 
caught?  A.  It  was  caught  Here  Is  where 
the  wheel  of  the  car  goes,  you  see,  and  here 
is  the  planks  here,  the  wide  planks.  Well, 
there  was  about  that  much  opening  there. 
Q.  How  ranch?  A.  About  that  much  opening 
that  they  had  not  completely  fixed,  and  the 
horse's  hoof  went  down  there,  and  that  is 
what  caught  him.  Q.  Between  the  plank  and 
the  rail?  A.  Yes.  •  •  •  Q.  Was  the 
space  where  the  horse's  hoof  was  canght  be- 
tween the  two  rails  that  form  a  single  track, 
or  was  it  outside  of  one  of  the  rails?  A. 
No;  it  was  on  the  Inside  of  the  rail.  Q.  So 
that  the  hoof  then  was  caught  In  the  space 
between  the  plank  and  the  guard  rail?  A 
Yes,  sir.  •  •  •  Q.  And  the  space  where 
the  horse's  hoof  was  caught  was  right  in 
there  where  the  flang;e  of  the  wheel  runs, 
wasn't  It — aright  in  the  space  where  the  flange- 
of  the  wheel  nins?  A.  It  was,  yes;  but,  as 
I  am  saying,  here  Is  the  car  track  here,  and 
here  is  the  plonk  here.  That  is  where  the 
horse's  hoof  went  down.  Q.  Between  the 
rail  and  the  plank?  A.  Between  the  rail 
and  the  plank.  Q.  And.  in  the  space  where 
the  flange  of  the  wheel  runs?  A.  Yes. 
•  •  •  Q.  Did  you  see  the  hoof  pried  out? 
A  Yea,  sir;  I  did.  Q.  Well,  was  it  the  shoe 
or  the  foot  and  hoof  that,  was  caught?  A. 
It  was  the  hoof  caught  Q.  It  was  the  hoof  7 
,  A.  Yes,  sir;  that  was  caught  Q.  And  did 
you  see  it  before  it  was  pried  out?  A.  I  did; 
yes,  sir.  Q.  And  was  the  hoof  in  this  space 
that  you  say  existed?  A.  Yes,  sir.  Q.  Not 
only  the  shoe,  but  the  hoof  as  well?  A.  Yes, 
sir."  This  testimony  undoubtedly  permitted 
of  the  finding  by  the  Jury  that  the  horse's 
hoof  had  caught  between  the  planking  and 
the  rail  in  a  bole  caused  by  want  of  proper 
repair.  In  view  thereof,  there  was  no  error 
in  refusing  to  grant  the  motion  to  nonsuit; 
the  rule  being  that  a  railroad  company  la 
liable  for  an  injury  resulting  to  a  trareler 
from  its  failure  to  use  reasonable  care  to 
keep  the  passageway  over  its  tracks  main- 
tained by  it  at  a  street  intersection  In  prop- 


er repair.  Bonn  r.  Erie  Railroad  Co.,  68  N. 
J.  Law,  428,  49  AU.  458;  affirmed  07  N.  J. 
Law,  300,  Bl  Atl.  1109. 

We  also  think  that  the  motion  for  a  direc- 
tion of  a  verdict  for  the  defendant  was  prop- 
erly denied.  Whether  the  horse's  hoof  was 
caught  in  the  manner  indicating  lack  of  rea^ 
Bonable  care  on  the  part  of  the  company  In  - 
keeping  the  crossing  in  proper  repair,  as 
plalutifiF  contended,  depended  upon  whether 
the  plalntlCTs  witnesses  were  to  be  believed 
in  the  face  of  contradictory  evidence  given 
by  the  defendant's  witnesses  to  the  effect 
that  the  accident  was  caused  by  the  calk  of 
the  horse's  shoe  being  caught  between  the 
main  rail  and  the  guard  rail  of  the  "cross- 
frqg"  of  standard  pattern.  This  presented 
essentially  a  Jury  question  which  it  was  not 
error  to  leave  to  the  Jury.  D.,  L.  &  W.  R.  B. 
Co.  V.  Shelton,  C&  N.  J.  Law,  842,  26  Atl. 
937. 

We  have  examined  the  other  assignments 
of  error,  and  find  no  nierit  in  them. 

The   result  is  that  the  Judgment  below 
should  be  affirmed. 


BADEWITZ  V.  WEST  JERSEY  &  S.  K.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  16,  1908.) 

Appeal  ano   Ebrob  (§  633*)— Recobd— Suv- 

KciKwcT  OF  Cask. 

Where  the  printed  case  submitted  with  the 
briefs  on  writ  oi  error  does  not  show  that  any 
judf^ent  waa  rendered  by  the  lower  court,  the 
writ  of  error  will  be  dismissed  without  prejudice. 

{Ed.  Note. — For  other  ca^es,  see  Appeal  and 
Error,  Cent.  Dig.  I  2780;   Dec.  Dig.  {  635.*] 

Error  to  Supreme  Court 

Action  by  Paul  Badewltz  against  the  West 
Jersey  &  Seashore  Railroad  Company.  Judg- 
ment for  plaintiff  (67  Atl.  1007),  and  defend* 
ant  brings  error.    Dismissed. 

Gasklll  &  Oasklll,  for  plaintiff  In  error. 
David  O.  Watklns,  for  defendant  in  error. 

PER   CtTRIAM.     The  printed  case  snl>- 
mltted  with  the  briefs  herein  does  not  show 
that  any  judgment  has  been  rendered  by  the ' 
Supreme  Court 

The  writ  of  error  will  therrfore  be  dla- 
mlssed,  with  costs,  but  without  prejudice. 


(75  N.  J.  «.  71) 
REILLT  ▼.  ABSECON  LAND  CO.  et  al. 

(C!ottrt  of  Chancery  of  New  Jersey.     Nov.  9, 
1908.) 

1.   COBPOBATIONS     (I     136*)  — STOOK— SAIA  — 

VALIDrTT. 

A  sale  of  corporate  stock,  accompanied  by  a 
delivery  of  the  certificate  and  power  of  attorney 
authorizing  its  transfer  on  the  books  of  the 
corporation,  is  valid  as  against  a  creditor  of  the 
seller,  and  slves  the  buyer  a  precedence  over 
subsequent  ludgments,  executions,  and  attach- 
ments procured  by  creditors  of  the  seller,  though 
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41  by-law  of  the  corporation  proridea  that  iti 
atock  shall  be  transferable  only  on  its  booka. 

[Ed.  Note.— For  other  eases,  see  Corporationi, 
Cent  Dig.  {  483;   Dec.  Dig.  f  136.*] 

2.  CoBPOKATxoNB  (J  186*)— Stock— Trambfmi. 
A  sale  of  corporate  stock,  accompanied  by 
M.  delivery  of  the  certificate  and  power  of  at- 
torney authorizing  its  transfer  on  the  books  of 
the  corporation,  deprives  the  seller  of  any  In- 
tercet  therein  subject  to  attachment,  though  a 
transfer  on  the  books  of  the  corporation  has  not 
been  applied  for  or  made. 

[Ed.  Note.— For  other  casek,  see  Corporations, 
Gent.  Dig.  i  483 ;   Dec.  Dig.  |  136.*] 

.&  COBPOBATIOHB    <|    133*)  —  STOCK  —  SaUB — 

Tkaksteb  of  Stock  on  Cobpoeati:  Books. 
Where  a  bujret  of  corporate  stock,  ac- 
companied by  delivery  of  the  certificate  and 
power  of  attorney  authorizing  its  transfer  on 
the  corporate  booaa,  failed  fwr  a  long  time  to 
demand  a  transfer  on  the  books  of  the  corpora- 
tion, and  during  the  interval  the  stock  was 
'levied  on  and  sold  in  attachment  proceedings 
against  the  seller,  the  court  would  require  him 
to  indemnify  the  corporation  against  loss  as  a 
condition  precedent  to  a  decree  requiring  the 
corporation  to  transfer  the  stock  to  him  on  its 
ixKiks. 

[EJd.  Note.— For  other  cases,  see  Corpomtions, 
Dec.  Dig.  I  133.*] 

4.  COBPORATIONB    ({     138*)  —  STOCK  —  SAUB — 

T^NSFEB  OF  Stock  on  Cobpobatb  Bookb. 
The  fact  that  an  officer  holding  a  writ  of 
attachment  under  which  corporate  stock  which 
had  been  sold  by  the  debtor  to  a  third  person 
was  levied  on  and  sold  directed  the  corporation 
to  Issue  to  the  purchaser  at  the  sale  under  the 
attachment  proceedings  a  certificate  of  stock 
did  not  prevent  the  enforcement  of  the  right 
of  the  third  person  to  have  a  transfer  to  him- 
self of  the  atock  on  the  corporate  books. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  f  133.*] 
6.  CoEPOBATiONB    (§   133*)  —  Stock  —  Salb — 

Tbansfeb  of  Stock  ok  Cobpobate  Books. 

Equity  will  compel  a  transfer  on  the  books 

of  a  corporation  of  stock  to  a  buyer  thereof, 

on  the  theory  that  the  buyer  is  the  equitable 

owner,  and  seeks  to  consummate  a  legal  title. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |  515;    Dec.  Dig.  }  133.*] 

Suit  by  James  B.  RelUy  against  the  Ab- 
Becon  Land  Company  and  others.  Heard  on 
bill,  answer,  replication,  and  proofs.  Decree 
tor  complainant  advised. 

One  Wills  was  the  owner  of  certain  capital 
stock  of  defendant  corporation,  and  sold  the 
same  to  complainant  At  the  time  of  the 
sale  Wills  delivered  to  complainant  the  certif- 
icate representing  the  shares  and  executed 
on  the  back  of  the  certificate  the  nsnal  as- 
signment and  Irrevocable  power  of  attorney 
anthorizlng  its  transfer  on  the  books  of  the 
company.  Complainant  now  surrenders  the 
certificate  to  defendant  company,  and  seeks 
to  compel  the  company  to  issue  to  him  a  new 
certificate  in  Hen  thereof. 

The  defense  which  is  Interposed  arises  by 
reason  of  an  attachment  having  been  issued 
against  complainant's  assignor.  After  the 
stock  bad  been  sold  by  Wills  to  complainant, 
and  hefore  a  transfer  had  been  applied  for 
or  made  on  the  books  of  the  corporation,  an 
attachment   was   Issued  against   Wills   and 


levied  upon  the  stock  by  notice  to  the  secre- 
tary of  the  corporation.  Subsequently  a  sale 
of  the  stock  was  made. under  the  attachment 
levy,  and  one  Lewis  became  the  purchaser. 
After  the  sale,  the  officer  holding  the  writ 
gave  notice  to  the  secretary  of  the  corpora- 
tion that  Lewis  had  become  the  purchaser  at 
the  sale,  and  requested  the  secretary  to  "turn 
over"  to  Lewis  the  certificate.  A  new  certif- 
icate was  then  issued  by  the  corporation  to 
Lewis  as  purchaser  at  the  sale  under  the 
attachment  Subsequently  (about  a  year  aft- 
er complainant  purchased  his  stock)  Lewis 
sold  the  stock  so  acquired  by  him  to  de- 
fendant Stewart  and  Lewis,  having  lost 
the  certificate  Issued  to  hUn,  indemnified  the 
corporation  against  loss,  and  a  new  certif- 
icate was  issued  by  the  corporation  to  de- 
fendant Stewart  who  now  holds  It  Com- 
plainant had  no  knowledge  of  the  attach- 
ment or  the  subsequent  transfers  until  he 
presentea  the  certificate  received  by  him 
from  Wills  for  transfer  upon  the  books  o£ 
the  company,  when  he  was  then  Informed  by 
the  secretary  of  the  corporation  of  the  mat- 
ters above  recited  and  the  request  for  trans- 
fer was  refused.  Neither  Lewis  nor  defend- 
ant Stewart  knew  of  the  sale  from  Wills  to 
complainant;  but  defendant  Stewart  knew 
that  the  stock  which  he  purchased  had  been 
acquired  by  his  vendor  under  an  attachment 
sale.  The  by-laws  of  defendant  company 
contain  the  usual  provision  to  the  effect  that 
the  stock  of  the  company  shall  be  transfer- 
able only  on  the  books  of  the  company. 

Godfrey  &  Godfrey,  for  complainant  Ell 
H.  Chandler,  for  defendant  Stewart 

LEAMINO,  y.  C.  (after  stating  the  facts  as 
above).  Some  courts  have  held  that  a  sale 
of  corporate  stock  accompanied  by  a  delivery 
of  the  certificate  and  usual  power  of  attor- 
ney, without  further  steps  toward  completing 
the  transaction  by  notice  of  the  transfer  to 
the  company  or  by  causing  an  actual  transfer 
to  be  made  on  the  books  of  the  company,  is 
presumptively  fraudulent  and  therefore  in- 
valid as  against  Judgment  or  attaching  cred- 
itors of  the  assignor.  A  different  rule,  how- 
ever, must  be  regarded  as  settled  in  this 
state.  Our  courts  have  uniformly  held  that 
such  a  sale  is  valid  as  against  creditors  of  the 
assignor,  and  that  the  sale  gives  the  assignee 
a  precedence  over  subsequent  Judgments,  ex- 
ecutions, and  attachments  procured  by  cred- 
itors of  the  assignor.  The  provisions  touch- 
ing transfers  on  the  books  of  the  company 
are  held  to  be  intended  for  the  protection  of 
the  company.  It  is  manifest  that  such  provi- 
sions cannot  be  easily  considered  as  intended 
to  have  the  effect  of  recording  statutes  for 
the  protection  of  creditors  of  stockholders, 
for  the  public  at  large  is  not  entitled  to  ac- 
cess to  the  stock  books  of  oiu:  corporations. 
Broadway  Bank  v.  McElrath,  13  N.  J.  Eq.  24 ; 
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Hunterdon  County  Bank  t.  Nassau  Bank,  17 
N.  J.  Eq.  496 ;  Mt  Holly,  Lumberton  &  Med- 
ford  Turnpike  Co.,  t.  Ferree,  17  N.  J.  Eq. 
117;  Prall  v.  Tilt,  28  N.  J.  Bq.  479;  Matthews 
V.  Hoagland,  48  N.  3.  Eq.  455,  490,  21  AU. 
10S4.  As  a  valid  title  to  the  stock  had  pass- 
ed from  Wills  to  complainant  at  the  time 
the  attachment  against  Wills  was  issued,  if' 
necessarily  follows  that  there  could  he  no 
interest  in  Wills  subject  to  attachment  and 
no  title  conferred  by  the  attachment  sale. 

It  Is  urged  In  behalf  of  the  corporation 
that  it  should  be  protected,  as  it  has  issued 
a  certificate  to  the  purchaser  at  the  sale  un- 
der the  attachment  and  a  subsequent  certif- 
icate to  defendant  Stewart  I  cannot  see 
that  the  corporation  is  in  danger  of  loss. 
The  purchaser  at  the  sale  under  the  attach- 
ment knew.  In  the  li^ht  of  the  adjudications 
already  cited,  that  his  purchase  was  void  as 
against  any  bona  flde  purchaser  of  the  stock 
prior  to  the  date  of  the  levy  of  the  attach- 
ment. Defendant  Stewart  also  knew  that  the 
interest  which  be  was  purchasing  had  been 
acquired  under  the  attachment  proceedings, 
and  defendant  company  was  indemnified 
against  loss  by  reason  of  the  certificate  issued 
to  him.  But,  Inasmuch  as  the  provisions 
touching  a  transfer  on  the  books  of  the  cor- 
poration are  for  the  protection  of  the  corpo- 
ration and  some  danger  of  loss  to  the  corpo- 
ration may  exist,  I  think  It  proper  to  impose 
terms  upon  complainant  to  the  effect  that  be 
Indemnify  the  corporation  against  loss  aris- 
ing from  the  issuance  of  the  certificates  now 
sought  by  complainant  The  long  delay  of 
complainant  in  presenting  his  certificate  for 
transfer  on  the  books  of  the  corporation 
seems  to  make  these  terms  appropriate. 

There  was  no  statutory  authority  for  the 
direction  given  by  the  ofiBcer  holding  the  writ 
requesting  the  company  to  Issue  a  new  cer- 
tificate to  the  purchaser,  and  that  direction 
can  afford  no  obstacle  to  the  enforcement  of 
complainant's  rights  at  this  time. 

This  court  will  exercise  Jurisdiction  to 
compel  a  transfer  on  the  books  of  a  corpora- 
tion in  a  case  of  this  nature  on  the  theory 
that  complainant  is  the  equitable  owner  and 
seeks  to  consummate  a  legal  title.  Archer 
V.  American  Waterworks  Company,  50  N.  J. 
Eq.  33,  50,  24  AU.  508. 

I  will  advise  a  decree  for  complainant,  pur- 
suant to  the  prayer  of  the  bill,  with  terms 
Imposed  as  above -stated. 


(76  N.  3.  L.  786) 

cox  V.  PENNSYLVANIA  R.  R.    (two  cases). 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  16,  190&) 

Neolioencb  (I  136*)  —  Pboxoiatk  Cause  — 
Questions  fob  Jury. 

When  it  cannot  be  said  as  matter  of  law 
that  an  intermediate  object  or  agency  in  the 
chain  of  causation  was  the  immediate  or  proxi- 
mate cause  of  the  injury  complained  of,  it  be- 


comes a  question  for  the  Jury  under  the  dr- 
cumstances  to  determine  whether  defendant's 
act,  if  wrongful,  was  the  proximate  cause  ot 
the  injury. 

[Ed.  Note.— For  other  cases,  see  Negligence^ 
Cent.  Dig.  {  331 ;   Dec.  Dig.  f  13«i.*] 

(Syllabus  hy  the  Court) 

Error  to  Supreme  Court 

Separate  actions  by  Rachel  Cox  and  Al- 
fred Cox  against  the  Pennsylvania  Railroad. 
Judgments  for  defendant  and  plaintUEs  bring 
error.    A£Brmed. 

Gasklll  &  Gasklll,  for  plaintUf s  In  error.  J. 
H.  Kelsey  and  Samuel  K.  Bobbins,  for  de- 
fendant in  error. 

MINTURN.  3.  Rachel  Cox  and  Alfred  Cox 
are  plaintiffs,  respectively,  in  suits  instituted 
against  the  defendant  railroad  company  to  re- 
cover damages  resulting  from  a  fire  which 
destroyed  their  property  at  Jullustown,  in 
this  state,  on  the  28th  day  of-AprU,  1906. 
The  defendant's  right  of  way  extended  along 
the  northerly  side  of  the  property  of  Rachel 
Cox  and  the  property  of  Pitman  &  Stack- 
house,  on  wlilch  latter  property  was  located 
a  hay  press,  which  was  distant  about  33  feet 
from  the  center  of  defendant's  main  track. 
The  defendant  company  also  maintained  a 
siding  connecting  with  a  freight  station  and 
a  platform  contiguous  to  the  Pitman  &  Stadc- 
bouse  building.  The  testimony  of  plaintifTs 
witnesses  presented  a  condition  showing  that 
the  weather  bad  been  dry,  and  that  betwem 
the  rails  of-  the  siding,  and  also  between  the 
siding  and  the  main  track  in  the  immediate 
vicinity  of  the  Pitman  &  Stackhouse  building, 
dead  grass  and  other  combustible  material 
had  been  allowed  to  accumulate,  until.  In 
the  language  of  one  witness,  the  conditloa 
of  the  track  was  "weedy  and  dirty."  Under 
this  condition,  about  3 :38  p.  m.,  on  the  day 
in  question,  one  of  the  defendant's  trains 
passed  on  Its  way  from  Jullustown  to  Lewis- 
town,  and  shortly  thereafter  a  fire  started 
in  the  dead  grass  between  the  main  and  side 
tracits  at  a  point  contiguous  to  the  Pltn^an 
&  Stackhouse  hay  press,  and  spread  to  the 
Pitman  &  Stackhouse  building,  and  from 
thence  extended  to  the  plaintilTs  buildings, 
which,  with  their  contents,  were  consumed 
by  the  fire.  The  defendant  company  met 
this  presentation  of  facts  with  testimony  that 
the  right  of  way  was  kept  in  good  order,  and 
that  It  was  free  and  clear  of  combustible  ma- 
terial; thus  negativing  the  plaintiffs  allega- 
tion and  presenting  a  question  for  the  Jury, 
which  the  court  submitted  to  them  upon 
proper  instructions,  and  which  they  found 
against  the  defendant  That  verdict  not  be- 
ing reviewable  here  upon  this  writ  the  de- 
fendant urges  as  matter  of  law  that  the 
plaintiff's  loss  was  attributable  not  to  the 
fire,  originating,  as  we  must  assume  In  view 
of  the  verdict,  by  defendant's  negligence  on 
its  right  of  way,  but  to  the  spreading  of  the 
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Are  from  tbe  Pitman  &  Stackbouse  building 
wblcb  intervened  In  point  of  time  between 
tbe  negligent  act  of  defendant  and  tbe  de- 
struction of  plaintiff's  buUdlngs.  Tbe  ques- 
tions of  causal  connection  and  remoteness  of 
damage  tbus  presented  are  not  res  nova  in 
this  court 

Mr.  Justice  Depue  in  D.,  L.  &  W.  R.  R.  Co. 
▼.  Salmon,  39  N.  X  Law,  308,  23  Am.  Rep. 
214,  after  a  most  tborougb  examination  of 
tbe  autborlties  upon  tbese  questions  in  tbis 
and  otber  Jurisdictions,  assimilated  tbe  prin- 
ciple bere  involved  to  tbat  enunciated  In  tbe 
celebrated  "squib  case,"  Scott  v.  Sbepberd,  2 
W.  Bl.  892.  It  were  a  task  of  supererogation 
to  again  review  tbe  cases  and  apply  tbe  dis- 
tinctions as  was  done  In  tbe  Salmon  Case. 
It  sbould  suffice  to  say  tbat  tbe  questions 
bere  raised  by  tbe  learned  counsel  for  tbe 
defendant  w^re  tbere  fully  considered  in 
tbe  llgbt  of  tbe  autborlties,  and  tbe  rule 
ennndated  was:  "In  actions  for  Injuries  re- 
SQltlng  from  flre  originating  tbrough  tbe  de- 
fendant's negligence  and  communicated  to  tbe 
plaintifTs  property,  wbere  distance,  interven- 
ing objects,  or  tbe  manner  In  wblcb  tbe 
flre  was  communicated  presents  tbe  question 
wbetber  tbe  plaintiff's  loss  is  attributed  to 
tbe  defendant's  negligent  act,  and  tbere  being 
no  Intervening  agency  apparent  wblcb  may 
stand  in  law  as  tbe  Immediate  cause  of  tbe 
Injury,  tbe  question  Is  one  for  tbe  Jnry  wbetb- 
er, under  all  tbe  conditions  under  wblcb  tbe 
loss  faai>pened,  tbe  destruction  of  tbe  plain- 
tifTs property  was  a  result  wblcb  mlgbt  rea- 
sonably bave  been  expected  (tbongb  not  In 
fhct  anticipated)  from  -tbe  defendant's  neg- 
ligent act."  See,  also,  Wbarton,  Neg.  f  86. 
Under  tbis  rule  tbe  question  of  causal  con- 
nection and  Intervening  cause,  if  any  existed, 
were  properly  left  by  the  court  to  tbe  deter- 
mination of  tbe  Jury,  and  tbelr  verdict  under 
tbe  circumstances  ni>on  this  writ  cannot  be 
disturbed. 

No  error  appearing  upon  tbe  record,  tbe 
Judgment  sbould  be  affirmed. 


(74  N.  J.  B.  807) 

In    n  STATE  MTJT.  BUILDING  ft   LOAN 

ASS'N  OF  NEW  JERSEY. 

(Conrt  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  16,  1908.) 

BUTLDIIIO   AND   liOAS    ASSOCIATIONS   (S  42*)— 
INSOLVERCT— MOBTOAOBS— ENFOBCEUEKT   BY 

Bbceivebs. 

Tbe  rtil«  laid  down  in  the  case  of  Weir  v. 
Granite  State  Provident  Association,  56  N.  J. 
Eq.  234,  38  Atl.  643,  approved  by  tliis  court 
in  Harris,  Receiver,  v.  Nevins,  68  N.  J.  Eq. 
684,  63  Atl.  172,  does  not  apply  to  mortgage 
debts  of  borrowing  sbareliolders  of  building  and 
loan  associations,  that  became  dae,  not  by  tbe 
insolvency  of  such  association,  bat  according  to 
the  terms  of  such  mortgages,  and  under  the  by- 
laws of  tbe  association,  by  the  default  of  the 
borrower  himself  prior  to  the  insolvency  of  the 
■asociation.  As  to  debts  thus  due  and  collect- 
ible by  the  association  as  a  going  concern,  a  re- 
ceiver afterward  appointed  proceeds  in  like  man- 


ner as  the  directors  of  the  association  might 
bave  done  if  insolvency  had.  not  supervened. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Dec.  Dig.  |  42.*] 

(Syllabus  by  the  Court.) 

Appeal  from  Court  of  Chancery. 

Petition  for  instructions  by  the  trustees  In 
voluntary  liquidation  of  tbe  State  Mutual 
Building  ft  Loan  Association.  From  a  decree 
of  tbe  Vice  Chancellor  (68  Atl.  108),  tbe  re- 
ceivers of  tbe  association  appeal.    Reversed. 

Harvey  F.  Carr,  for  appellants.  William 
N.  Clevenger,  Ell  H.  Chandler,  and  William 
S.  Casselman,  for  respondents. 


GARRISON,  J.  In  Fitzgerald  ▼.  State 
Mutual  Building  ft  Loan  Association,  69  Atl. 
564,  we  held  tbat  trustees  elected  by  stock- 
holders under  tbe  provisions  of  chapter  24 
of  tbe  Laws  of  1904  (Act  March  7,  1904;  P. 
L.  1904,  p.  44)  were  not  tbe  proper  officers 
to  wind  up  an  insolvent  building  and  loan  as- 
sociation and  that  a  receiver  for  tbe  defend- 
ant sbould  forthwith  be  appointed.  This  de- 
cision was  carried  into  effect  in  tbe  Court  of 
Chancery  by  tbe  appointment  of  three  re- 
ceivers, who  are  tbe  appellants  In  tbe  pro- 
ceeding tbat  is  now  before  us,  wblcb  was  In- 
stituted' by  tbe  trustees  while  engaged  de 
facto  in  winding  up  tbe  affairs  of  the  In- 
solvent association.  In  tbat  capacity  the 
trustees  filed  a  petition  which  is  the  basis  of 
tbe  present  proceeding,  and  before  being  dis- 
placed they  also  took  an  appeal  from  tbe  or- 
der made  by  tbe  Court  of  Chancery  on  their 
said  petition.  This  appeal  tbe  receivers,  up- 
on assuming  tbe  duties  of  tbelr  office,  adopt- 
ed, and  hence  they  now  appear,  and  proper- 
ly so,  as  appellants  In  tbe  proceeding  thus 
set  on  foot  by  the  petition  of  tbe  late  trus- 
tees. The  petition  was  filed  by  tbe  trustees 
to  obtain  the  direction  of  tbe  Court  of  Chan- 
cery with  respect  to  what  credits  upon  tbe 
principal  sum  secured  by  mortgages  sbould 
be  allowed  for  premiums  paid  by  tbe  share- 
holding mortgagors,  first,  in  cases  called  in 
the  petition  "Class  No.  1,"  wbere  the  borrow- 
ing shareholder  had  fully  paid  all  dues,  in- 
terest, and  premiums  up  to  and  Including 
those  for  tbe  month  of  April,  1907,  tbat  be- 
ing tbe  date  of  liquidation  stated  in  the  peti- 
tion; and,  secondly,  in  cases  called  "Class 
No.  2,"  where  the  borrowing  shareholders 
prior  to  such  date  of  liquidation  had  default- 
ed In  tbe  payment  of  said  dues,  Interest,  and 
premiums,  so  that  by  the  conditions  of  their 
mortgages  and  under  the  by-laws  of  tbe  as- 
sociation tbe  principal  sum  of  said  mortgages 
bad  become  due  and  payable.  Tbe  petition 
further  set  out  the  facts  of  three  concrete 
cases,  one  falling  under  class  No.  1  and  two 
falling  under  class  No.  2,  with  respect  to 
which  latter  cases  the  petition  states  tbat 
"under  tbe  terms  of  said  bonds  and  mort- 
gages tbe  association  has  exercised   Its  op- 
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tlon  of  declaring  the  full  principal  sums  of 
the  said  mortgages  as  due  and  payable."  By 
a  stipulation  all  of  the  facts  stated  In  the 
petition  are  admitted  to  be  true,  wblcb  in- 
cludes the  date  of  liquidation.  There  is,  fur- 
thermore, a  general  statement  that  a  large 
part  of  the  assets  of  the  association  consists 
of  mortgages  that  fall  within  one  or  the  oth- 
er of  the  two  classes,  and  the  brief  of  coun- 
sel for  the  appellants  contains  the  unchal- 
lenged statement  that  mortgages  aggregating 
$125,000  fall  within  class  No.  2,  and  that  as 
to  these  mortgages  the  Item  of  premium 
alone  amounts  to  $45,000.  But  whether  the 
concrete  facts  respecting  these  mortgages  are 
identical  with  those  of  the  two  specified  cases 
set  forth  In  the  petition  we  are  not  informed, 
nor  are  the  shareholding  mortgagors  other 
than  those  in  the  two  specified  cases  brought 
into  court  as  parties  defendant 

It  Is  evident,  therefore,  that  apart  from  the 
two  specified  cases  the  direction  sought  by 
the  petition  was  of  a  general  character,  and 
it  Is  equally  evident  that  what  the  petition 
sought  to  ascertain  was  whether  the  rule  laid 
down  In  the  Court  of  Chancery  in  the  case 
of  Weir  V.  Granite  State  Provident  Associa- 
tion, 56  N.  J.  Eq.  234,  38  Atl.  643,  and  ap- 
proved by  this  court  in  Harris  v.  Kevins,  68 
N.  J.  Eki.  684,  63  Atl.  172,  was  applicable  to' 
class  No.  1,  where  liquidation  other  than  by 
insolvency  was  being  enforced,  but  chlefiy 
whether  this  rule.  If  applicable  to  class  No. 
1,  was  also  to  be  applied  to  class  No.  2. 

The  first  of  these  questions,  which  was  an- 
swered by  the  court  below  to  the  effect  that 
class  No.  1  came  within  the  rule  laid  down 
by  Harris  t.  Nevlns,  Is  not  now  before  us ;  the 
appellants  having  expressly  abandoned  their 
appeal  as  to  that  part  of  the  order.  Mort- 
gages coming  within  this  class  are  therefore 
to  be  allowed  credits  In  conformity  with  the 
rule  laid  down  by  the  cases  that  have  been 
cited. 

Upon  the  second  question,  which  was  the 
chief  one,  and  is  the  only  one  before  us  on 
this  appeal,  the  learned  Vice  Chancellor 
reached  the  conclusion  that  the  rule  ap- 
plicable to  class  No.  1  should  also  be  applied 
to  class  No.  2 — that  is,  mortgages  that  by  the 
nonpayment  of  dues,  Interest,  and  premiimis 
had  before  the  date  of  liquidation  become  due 
and  payable  according  to  the  conditions  of 
the  said  mortgages  and  the  by-laws  of  the 
association ;  and  the  conclusion  thus  reached 
is  embodied  In  the  order  appealed  from, 
which  in  Its  direction  makes  no  distinction 
between  the  two  classes  of  mortgage  debts. 
In  reaching  this  conclusion  we  think  that  the 
learned  Vice  Chancellor  fell  Into  error,  and 
that  his  error  consists  In  his  failure  to  ob- 
serve that  the  two  classes  of  mortgages  were 
clearly  to  be  distinguished  upon  the  essential 
features  that  constituted  the  basis  of  the 
equitable  rule  laid  down  In  Weir  v.  Granite 
State  Provident  Association  and  Harris  v.  Ne- 
vlns. The  equitable  considerations  that  gave 
rise  to  the  rule  laid  down  In  these  cases  were, 


as  stated  by  Vice  Chancellor  Reed  in  the 
earlier  decision,  that  the  premiums  had  been 
paid  by  the  borrowing  shareholder  In  con- 
sideration of  the  complete  execution  of  a 
contract  that  permitted  him  to  pay  his  debts 
by  the  application  of  his  matured  shares, 
and  when  the  premature  termination  of  the 
existence  of  the  company  prevented  the  bor- 
rower from  thus  liquidating  his  debt  the  con- 
tract In  consideration  of  which  he  had  paid 
his  premiums  had  failed.  The  gist  of  this 
equity  of  the  borrowing  shareholder,  there- 
fore, was  that  his  debt  had  become  not  only 
prematurely  collectible  in  invitum  and  by  the 
effect  of  Insolvency,  but  that  It  had  thus  be- 
come collectible  In  a  way  and  at  a  time  en- 
tirely different  from  that  for  which  he  had 
paid  the  consideration  represented  by  his 
premiums.  The  contractual  relations  of  the 
parties,  as  evidenced  by  their  mortgages  and 
by  the  by-laws  of  the  association,  affording 
no  legal  rule  applicable  to  this  juncture,  re- 
course to  some  equitable  mode  of  adjustm^it 
was  manifestly  proper,  and  the  rule  laid 
down  In  the  two  cases  cited  was  the  result. 
But  In  the  case  of  a  borrowing  shareholder, 
whose  debt  has  become  due,  not  in  invitum 
by  the  effect  of  insolvency,  but  according  to 
Its  own  terms  and  solely  by  the  act  of  the 
borrower  himself,  there  is  nothing  to  call  for 
the  application  of  any  rule  other  than  that 
provided  by  the  contract  of  the  parties  for 
Just  such  a  contingency.  In  such  cases  the 
fact  that  enforced  liquidation  or  Insolvency 
supervened  after  the  borrower's  debt  had  by 
Its  own  terms  and  by  his  default  become  due 
no  more  gives  him  a  standing  In  equity  than 
would  the  breakdown  of  a  train  before  reach- 
ing Its  destination  create  a  legal  right  in  a 
passenger  who  had  voluntarily  left  the  train 
before  the  breakdown  occurred.  The  two 
classes  of  cases  are  therefore  distinguishable 
upon  the  precise  feature  that  invokes  the 
equitable  rule  In  class  No.  1,  while  relegating 
class  No.  2  to  the  terms  of  Its  legal  contracts. 
As  to  mortgage  debts,  therefore,  that  were 
thi:s  due  by  the  default  of  the  debtor  and  col- 
lectible by  the  association  while  it  was  a 
going  concern,  the  appellants,  as  receivers, 
stand  in  precisely  the  same  situation  as  the 
directors  of  the  association  stood  when  the 
diebts  fell  due.  As  to  such  cases  no  equitably 
rule  is  to  be  applied,  for  the  simple  reason 
that  the  mere  breach  of  a  legal  contract, 
nothing  more  appearing,  gives  rise  to  no  equi- 
table considerations  of  any  sort  ^  If  circum- 
stances other  than  those  stated  In  the  peti- 
tion before  us  should  call  for  equitable  treat- 
ment, such  cases  must  be  dealt  with  aa  they 
arise,  and  upon  their  own  peculiar  facts,  and 
when  the  parties  in  interest  are  before  the 
court.  Upon  the  only  question  now  before  us 
the  receiver  should  be  directed  to  proceed  to 
the  collection  of  all  mortgage  debts  that  were 
due  from  borrowers  prior  to  the  date  of  Uq- 
uldatiou,  precisely  as  If  enforced  liquidation 
or  proceedings  In  insolvency  had  not  super- 
vened.   Specific  direction  in  such  cases  is  not 
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within  the  purview  or  prayer  of  the  petition, 
and  l8  not  presented  by  this  appeal.  If  fore- 
closnre  proceedings  are  defended,  or  If  a 
mortgagor  flies  bis  bill  to  redeem,  as  waft 
done  In  the  Weir  Case,  the  facts  constituting 
such  defense  or  such  suit  to  redeem  may  be 
dealt  with  as  they  arise ;  for,  aa  was  obserr- 
ed  by  Vice  Chancellor  Beed  in  the  Weir  Case, 
the  right  to  foreclose  and  the  right  to  re- 
deem are  so  far  reciprocal  that  questions  ma- 
terial to  the  ascertainment  of  the  debt  due 
CO  the  mortgage  may  be  as  well  settled  In 
one  form  of  action  as  in  the  other. 

The  order  qf  tbe  Court  of  Chancery  should 
therefore  be  leversed,  to  the  end  that  it  may 
be  modified,  so  as  to  apply  In  its  present  form 
only  to  mortgages  that  had  not,  while  the 
association  was  a  going  concern,  become  due 
and  payable  by  the  mortgagor's  -default  In 
tbe  payment  of  dues.  Interest,  and  premiums. 
As  to  mortgages  that  had  thus  become 
due  by  the  default  of  the  shareholder  as 
aforesaid,  the  receivers  should  be  directed 
that.  In  collecting  or  computing  tbe  amounts 
of  such  mortgages,  they  should  proceed  in 
like  manner  as  tbe  directors  of  the  associa- 
tion might  have  done.  If  enforced  liquidation 
or  insolvency  had  not  supervened. 


cm  M.  J.  L.  «tt) 

CAKTER  V.  WEST  JERSEY  &  S.  R.  CO. 

(Ooort  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  16,  1908.) 

1.  Death  <{  81*)— Whkw  Action  Mairtain- 

ABLE. 

Where  children  are  supported  in  a  home 
maintained  with  the  earninps  of  tbe  father,  and 
the  mother  performs  tbe  ordinary  household  du- 
ties, including  such  care  of  the  children  as  a 
mother  usually  takes,  and  the  mother  loses  her 
life  throagh  the  wronirfDl  act  of  a  third  party, 
the  dtntute  (P.  L.  1848,  p.  151;  Gen.  SL  1895, 
p.  1188,  S  10)  permits  an  action  to  be  main- 
tain^ by  the  administrator  of  the  mother  to 
recover,  for  tbe  benefit  of  the  children,  tbe  dam- 
ages occasioned  by  the  deprivation  of  the  ex- 
gectatien  of  pecuniary  advantage  \\-hich  would 
ave  resulted  by  a  continuance  of  the  mother's 
life. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  I  38;    Dec.  Dig.  <  81.*] 

2.  Death  (|  18*)— Bight  oi  Aotiow— Peco- 
RiART  Benefits. 

The  gtatnte  (P.  h.  1848,  p.  151;  Gen.  St 
1895,  p.  1188,  I  10)  does  not  require  the  plain- 
tiff to  show  that  the  next  of  1cm  would  prol>- 
ably  have  received  from  the  decea.sed  contribu- 
tions of  money,  or  of  things  purchased  with 
money. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  S  20;    Dec.  Dig.  {  18.*] 

Qarrison,  Reed,  and  Voorhees,  JJ.,  dis«enting. 
(Syllabus  by  the  Court.) 

Elrror  to  Circuit  Court,  Camden  County. 

Action  by  William  B.  Carter,  administrator 
of  Ida  M.  Carter,  against  the  West  Jersey 
A   Seashore   Railroad  Company.     Judgment 


for  plaintiff,   and   defendant   brings   error. 
Affirmed. 

Gaslcili  &  Gaskill,  for  plaintiff  In  error, 
tiewis  Starr,  Allen  S.  Morgan,  and  James 
Gay  Gordon,  for  defendant  In  error. 

PITNET,  C.  This  action  was  brought  un- 
der the  so-called  "Death  Act"  (P.  Ij.  1848,  p. 
151 ;  Gen.  St  1895,  p.  1188,  f  10)  and  result- 
ed In  a  verdict  and  judgment  for  substantial 
damages.  It  appears  from  the  record  and 
bill  of  exceptions  that  William  L.  Carter  and 
Ida  M.  Carter,  his  wife,  while  traveling  as 
passengers  upon  an  electric  railway  car  op-' 
erated  by  the  defendant  company,  lost  their 
lives  through  the  derailment  of  the  car.  The 
resulting  actions  against  tbe  company  were 
tried  together.  The  defendant's  responsibil- 
ity was  admitted.  The  deaths  occurred  on 
October  28,  1908,  when  the  husband  was  30 
years  of  age,  and  the  wife  two  years  young- 
er. There  was  no  direct  evidence  to  show 
whether  either  survived  the  other.  They 
left  surviving  two  daughters,  one  14  and  the 
other  10  years  of  age,  who  by  the  terms  of 
the  statute  (amended  Act  March  81,  1897 
[P.  L.  p.  134]),  are  the  beneficiaries  of  the 
resulting  actions  against  the  company.  The 
present  writ  of  error  brings  under  review 
only  tbe  judgmmt  In  favor  of  the  adminis- 
trator of  Ida  M.  Carter,  tbe  wife. 

Motions  were  made  for  a  nonsuit  and  for 
the  direction  of  a  verdict  for  tbe  defendant, 
upon  the  ground  that  there  was  nothing  to 
show  any  pecuniary  loss  to  the  next  at  kin  as 
a  result  of  Mrs,  Garter's  death.  We  think 
these  motions  were  properly  overruled. 
There  was  evidence  to  show  that  the  chil- 
dren lived  with  their  parents  in  the  city  of 
Camden,  in  a  home  maintained  with  the 
earnings  of  the  father,  and  that  the  wife  per- 
formed the  household  duties,  except  that  a 
woman  was  occasionally  employed  to  do 
washing  and  cleaning.  It  was  reasonaldy  to 
be  Inferred  that  she  took  such  care  of  her 
ch^dren  as  a  moth^jr  usually  takes.  The 
statute  provides  that  the  Jury  may  give  such 
damages  as  they  shall  deem  fair  and  Just, 
with  reference  to  tbe  pecuniary  Injury  re- 
sulting from  such  death  to  tbe  next  of  kin. 
As  was  long  ago  pointed  out  by  Chief  Jus- 
tice Beasley, .  this  means  "A  deprivation  of 
a  reasonable  expectation  of  a  pecuniary  ad- 
vantage, which  would  have  resulted  by  a 
continuance  of  the  life  of  the  deceased." 
Paulmler,  Adm'r,  v.  Erie  B.  E.  Co.,  34  N. 
J.  Law,  151,  158.  This  definition  has  been 
consistently  adhered  to  In  subsequent  cases. 
Demarest  v.  Little,  47  N.  J.  Law,  28,  30; 
Consolidated  Traction  Co.  v.  Hone,  60  N.  J. 
Law,  444,  446,  38  Atl.  759 ;  Cooper  v.  Shore 
Electric  Co.,  63  N.  J.  Law,  658,  567,  44  Ati. 
633.  Under  circumstances  such  as  are  here 
presented  we  think  there  is  a  reasonable  in- 
ference that  the  continuance  of  the  mother's 
life  would  have  resulted  In  substantial  pe- 
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cnnlary  benefit  to  the  children.  The  stat- 
ute does  not  require  the  plaintiff  to  show 
that  the  next  of  kin  would  probably  have  re- 
ceived from  the  deceased  contributions  of 
money  or  of  things  purchased  with  money. 

In  TlUey  v.  Hudson  River  R.  R.  Co.,  24 
N.  Y.  471,  475,  Denlo,  J.,  said:  "The  Injury 
to  the  children  of  the  deceased  by  the  death 
of  their  mother  was  a  legitimate  ground  of 
damages;  and  we  do  not  agree  with  the 
defendant's  counsel  that  they  ought  to  have 
been  nominal.  The  difficulty  upon  this  point 
arises  from  the  employment  of  the  word  'pe- 
cuniary' In  the  statute,  but  it  was  not  used 
In  a  soise  so  limited  as  to  confine  It  to  the 
Immediate  loss  of  money  or  property;  for 
If  that  were  so,  there  l!s  scarcely  a  case 
where  any  amount  of  damages  could  be  re> 
covered.  It  looks  to  prospective  advantages 
of  a  pecuniary  nature,  which  have  been  out 
off  by  the  premature  death  of  the  person 
from  whom  they  would  have  proceeded ;  and 
the  word  'pecuniary'  was  used  In  distinction 
to  those  Injuries  to  the  affections  and  senti- 
ments which  arise  from  the  death  of  rel- 
atives, and  which,  though  most  painful  and 
grievous  to  be  borne,  cannot  be  measured  or 
recompensed  by  money.  It  excludes  also 
those  losses  which  result  from  the  depriva- 
tion of  the  society  and  companionship  of 
relatives,  which  are  equally  incapable  of  be- 
ing defined  by  any  recognized  measure  of 
value.  But  Infant  children  sustain  a  loss 
from  the  death  of  their  parents,  and  especial- 
ly of  their  mother,  of  a  different  kind.  She 
owes  tl>em  the  duty  of  nurture  and  of  intel- 
lectual, moral,  and  physical  training,  and  of 
such  Instruction  as  can  only  proceed  from 
a  mother.  •  •  •  It  is  argued  by  the  de- 
fendant's counsel  that  there  should  be  no  re- 
covery on  thede  grounds,  because  the  father 
Is  obliged  to  provide  what  the  children  'have 
been  deprived  of  by  the  loss  of  their  mother. 
But  this  is  not  an  adequate  answer.  The 
children  have  been  deprived  of  that  which 
they  were  entitled  to  receive  by  the  wrong- 
ful act  of  the  defendants.  Their  loss  may  or 
may  not  be  made  up  to  them  from  another 
source;  but  in  the  meantime  they  are  en- 
titled to  a  fair  and  Just  compensation  from 
the  wrongdoers  by  the  provisions  of  this 
statute."  And  see  s.  c,  29  N.  Y.  252,  285, 
86  Am.  Dec.  297.  In  Gottlieb  v.  North  Jer- 
sey St  Ry.  Co.,  72  N.  J.  Law,  480,  63  Atl. 
339,  this  court  decided  that  under  the  stat- 
ute an  action  may  be  maintained  by  the  ad- 
ministrator of  a  deceased  wife  for  the  bene- 
fit of  her  next  of  kin,  notwithstanding  the 
husband  be  stlU  living.  In  that  case  the 
husband  was  himself  administrator. 

In  the  present  case  It  Is  argued  that  the 
services  rendered  by  Mrs.  Carter  to  her  chil- 
dren were  rendered  in  performance  of  the 
duty  that  she  owed  to  her  husband,  and  the 
suggestion  Is  that  the  children's  expectation 
of  benefit  in  this  behalf  was,  or  ought  to  have 
been.  Included  In  the  action  brought  by  the 


administrator  of  their  father.  The  record 
t>efore  us  does  not  disclose  what  was  the  out- 
come of  the  latter  action;  nor.  In  our  opin- 
ion, are  we  concerned  with  it.  Each  parent 
owes  duties  to  the  children,  Independent  of 
the  marital  duties  they  owe  to  each  other. 
The  presumption  Is  that  the  death  of  both 
parents  is  more  detrimental  to  dependent 
children,  from  the  pecuniary  standpoint,  than 
the  death  of  a  single  parent  only.  What 
damages  ought  to  be  allowed  .for  the  death  of 
either  is  to  be  regulated  by  Instructions  to 
the  Jury.  May  v.  West  Jersey,  eta,  R.  K. 
Co.,  62  N.  J.  Law,  63,  42  Atl.  163,  is  cited 
as  sustaining  the  proposition  that,  pending 
the  husband's  life,  the  wife's  services  in  the 
household  are  due  to  him,  and  are  only  in- 
cidentally b^iefidal  to  the  children,  and 
that  the  prospect  that  the  wife  would  have 
survived  the  husband,  whereupon  her  serv- 
ices would  become  a  direct  pecuniary  benefit 
to  the  children,  is  too  remote  to  be  considered 
in  fixing  the  pecuniary  benefit  of  which  the 
children  are  deprived  by  the  mother's  prema- 
ture death.  In  the  case  referred  to  the  only 
question  for  determination  was  whether  the 
damages  were  excessive.  The  decision  is  not 
authoritative  upon  the  question  of  the  right 
of  recovery, .  and  in  the  discussion  of  that 
question  the  expressions  in  the  opinion  are 
not  to  be  accepted  without  modification. 
Moreover,  if  we  were  to  treat  the  mother's 
care  of  young  children  as  bestowed,  during 
the  father's  lifetime.  In  performance  of  a 
duty  owing  to  him  rather  than  tq  them,  the 
assumption  would  have  little,  if  any,  bearing 
upon  the  present  case.  For  here  the  father's 
life  had  already  terminated  before  the  issue 
was  tried,  and  so  his  expectancy  of  life  was 
no  longer  in  the  realm  of  speculation.  Not 
only  so,  but  his  death  was  caused  by  the 
same  act  of  the  defendant  that  terminated 
the  mother's  life.  There  was  no  error  in  the 
refusal  of  the  motions  for  nonsuit  and  for  di- 
rection of  a  verdict  in  favor,  of  the  defendant 

The  only  other  ground  relied  upon  for 
reversal  Is  the  instruction  of  the  trial  Jndge 
to  the  Jury  respecting  the  damages  to  be  al- 
lowed in  the  event  of  a  verdict  for  the  plain- 
tiff. Taking  the  whole  of  the  charge  togeth- 
er, we  think  it  not  open  to  reasonable  criti- 
cism upon  this  point 

The  Judgment  under  review  should  be  af- 
firmed. 

GARRISON,  J.  (dissenting).  "The  bffliefl- 
clarles  In  whose  interest  this  Judgment  was 
recovered  are  the  children  of  William  L. 
and  Ida  M.  Carter,  both  of  whom  were  lull- 
ed In  the  same  railway  accident  The  result- 
ing actions  against  the  company,  in  the 
cases  of  both  the  father  and  the  mother  of 
the  beneficiaries,  which,  as  stated  in  the 
opinion,  were  brought  by  the  same  adminis- 
trator. In  the  same  court,  were  tried  togeth- 
er, and  submitted  to  the  jury  in  a  single 
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charge,  in  which  the  mle  for  the  admeas- 
urement of  damages  In  each  case  was  laid 
down.  In  the  father's  case  the  Jary  was  In- 
structed that  In  awarding  the  damages  which 
were  to  be  only  of  a  pecuniary  nature,  they 
should  take  Into  consideration  "the  loss  by 
these  children  of  the  maintenance  and  sup- 
port of  their  father,  the  comforts  and  con- 
Tenlmces  of  home,  the  education  of  these 
children,  and  the  provision  at  his  death  from 
the  accumulated  savings  of  his  income." 

In  the  case  of  the  mother,  which  Is  the 
one  before  us  on  this  writ  of  error,  the  Jury 
was  instructed:  "As  to  the  other  suit,  the 
suit  brought  by  the  administrator  of  the 
mother,  Ida  Carter,  you  may  award  such 
sum  as  you  think  these  children  have  lost 
by  being  deprived  of  her  services,  care,  and 
attention  which  bad  she  lived  she  would 
liave  given  to  them,  and  which  now  must  be 
procured  by  them  in  some  other  way." 

This  instruction,  which  wks  spedflcally  ex- 
c^)ted  to,  is  in  my  opinion  an  erroneous  one 
that  permitted.  If  It  did  not  necessitate,  a 
reduplication  of  damages.  The  concrete  vice 
of  the  instruction  is  that,  if  it  is  limited  to 
damages  of  a  pecuniary  nature,  it  covers 
the  same  ground  as  the  instfnctlon  given  in 
the  case  of  the  father.  If  it  Is  not  so  limit- 
ed, it  is  on  that  account  erroneous.  Assum- 
ing that  in  each  case  the  damages  were  only 
such  as  were  of  a  pecuniary  nature,  the 
"services,  care,  and  attention"  of  a  mother, 
which  the  Jury  were  told  to  give  in  one  case, 
are  normally  directed  chiefly,  if  not  wholly, 
to  securing  and  promoting  the  "comforts  and 
conveniences  of  home  and  the  education  of 
the  children,"  which  the  Jury  had  been  told 
to  award  in  the  father's  case;  so  that,  if 
the  Jury  obeyed  both  Instructions,  as  we 
must  presume  they  did,  they  necessarily 
awarded  in  the  case  of  the  mother  damages 
which,  in  so  far  as  they  were  of  a  pecuniary 
nature,  they  also  awarded  to  the  case  of  the 
father,  and  which.  If  not  of  a  pecuniary  na- 
ture, should  not  have  been  permitted  In  ei- 
ther case. 

This  result  Inevitably  Inheres  in  the  In- 
structions that  were  given  to  the  Jury,  and 
does  not  depend  upon  any  speculations  as  to 
matters  aliunde  respecting  survivorship. 

For  this  Judgment  in  the  case  of  the  moth- 
er of  the  beneficiaries  must  stand  either  upon 
the  theory  that  the  father  was  living  at  the 
time  of  her  death,  or  that  he  was  not  If  the 
former,  then  under  the  instruction  *of  the 
court  the  children  were  awarded  damages 
which.  In  so  far  as  they  were  susceptible  of 
pecuniary  assessment,  they  had  not  sustain- 
ed. If  the  latter,  they  were  awarded  dam- 
ages which.  In  so  far  as  they  were  capable 
of  pecuniary  admeasurement,  they  recovered 
in  the  action  for  the  father's  death.  Which- 
ever theory  be  adopted  a  verdict  rendered 
ill  accordance  with  the  Instruction  under  re- 


view would  be  founded  upon  an  erroneous 
rule  of  damages. 

In  my  opinion  the  Judgment  should  there- 
fore be  reversed. 

BEKD  and  VOORHEES,  JJ.,  concur. 


(76  N.  J.  li.  778) 

KOBESON  V.  WHITNEY, 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  16,  1908.) 
Appbentices    (§    12*)  —   Construction    o» 

aobeement  —  "twelve  hundbed  actual 

wobking  dats." 

In  an  agreement  of  apprenticeship  binding 
the  apprentice  to  serve  as  such  for  "1,2(90  actual 
working  days,"  which  throughout  the  indenture 
were  referred  to  as  a  term,  held,  that  the  above 
phrase  should  be  construed  to  mean  that  the 
service  shall  continue  through  a  term  or  period 
within  which  there  are  1,200  days,  exclusive 
of  Sundays  and  holidays,  and  not  to  mean  1,200 
days  upon  which  the  apprentice  should  actually 
perform  work  for  the  master. 

[Ed.  Note.— For  other  cases,  see  Apprentices, 
Dec  Dig.  I  12.»] 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court 

Action  by  Morris  Robeson  against  John  P. 
Whitney.  Judgment  for  plaiutifT,  and  de- 
fendant brings  error.    Affirmed. 

Francis  B.  Davis  and  A.  H.  Swackhamer, 
for  plaintlfT  in  error.  David  O.  Watklns  and 
John  Boyd  Avis,  for  defendant  in  error. 

VOORHEES,  J.  The  Judgment  removed 
by  this  writ  was  founded  upon  a  balance  of 
moneys  due  from  the  defendant  to  the  plain* 
tlS  upon  an  agreement  of  apprenticeship,  of 
which  the  following  Is  a  copy: 

"This  Indenture,  made  the  twenty-fourth 
day  of  January,  A.  D.  nineteen  hundred  and 
two,  between  Morris  Robeson,  aged  twenty- 
one  years,  on  the  thirtieth  day  of  November, 
nineteen  hundred  and  one,  of  Glassboro,  ^ 
the  County  of  Gloucester  and  State  of  New 
Jersey,  party  of  the  first  part  and  J.  P. 
Whitney,  of  Glassboro,  in  the  County  of 
Gloucester  and  State  of  New  Jersey,  party  of 
the  second  part  wltnesseth:  That  the  said 
party  of  the  first  part  has  of  his  own  free 
will  and  accord,  bound  himself  as  an  appren- 
tice to  said  party  of  the  second  part  In  the 
art,  trade  and  occupation  of  a  glass-blower, 
with  him  to  serve  as  an  apprentice  for  twelve 
hundred  actual  working  days,  during  which 
term  the  said  apprentice,  his  master  faith- 
fully shall  serve,  his  secrets  keep,  his  lawful 
commands  and  the  lawful  commands  of  his 
agent  manager  and  employ^  everywhere  obey. 
He  shall  do  no  dantage  to  bis  said  master, 
nor  see  it  done  by  others,  but  he,  to  the  ut- 
most of  his  power,  shall  forthwith  give  warn- 
ing to  his  said  master  of  the  same.  He  shall 
not  waste  the  goods  of  bis  said  master  nor 
lend  them  unlawfully  to  any.  He  shall  not 
absent  himself  from  his  said  master's  service 
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onlawfally.  He  shall  not  Aurlng  said  term 
Join  or  become  a  member  of  any  labor  organi- 
zation. At  all  times  and  In  all  things  as  a 
faithful,  Indnstrions,  and  obedient  appren- 
tice be  shall  behave  and  demean  himself  to- 
wards his  said  master,  and  his  said  agent, 
manager,  and  employ&  And  the  said  party 
of  the  second  part  In  consideration  of  the 
faithful  services  of  the  said  apprentice  in  the 
art  of  glass-blowing,  as  said  art  Is  carried 
on  in  the  glass  factories  In  New  Jersey,  and 
during  said  term  find  and  provide  for  the 
isald  apprentice  or  furnish  him  with  the 
means  to  find  and  provide  for  himself  good 
and  sufficient  clothing,  diet,  and  lodging,  the 
moneys  to  be  advanced  therefor  not  to  ex- 
ceed one-third  the  wages  of  an  ordinary 
workman  for  the  snme  class  of  work,  bnt 
stibject  In  all  respects  to  the  stipulations 
hereinafter  mentioned,  to  which  said  party  of 
the  flist  part  hereby  assents  and  agrees. 
That  In  case  said  party  of  the  first  part  shall 
absent  himself  from  the  service  of  the  said 
party  of  the  second  part  without  previous 
written  permission  from  him  or  his  authoriz- 
ed agent  or  manager,  except  only  in  case  of 
sickness  of  said  party  of  the  first  part,  when 
a  regular  physician's  certificate  of  his  said 
UlnesB  is  produced  if  requested,  or  shall  Join 
any  labor  organization  during  his  term  of 
service,  the  said  party  of  the  second  part 
may  cancel  this  Indenture,  discharge  said 
apprentice  and  retain  any  funds  in  his  hands 
agreed  to  be  paid  to  said  party  of  the  first 
part  and  bis  waste  and  damage  to  the  prop- 
erty of  the  said  party  of  the  second  part 
'  That  the  said  party  of  the  first  part  shall 
and  will  in  all  things  do,  keep,  and  perform 
all  things  in  this  indenture  mentioned  on  his 
part  to  be  done,  kept,  and  performed,  and 
shall  serve  the  said  party  of  the  second  part 
during  the  full  term  of  said  twelve  hundred 
actual  working  days.  If  the  said  party  of 
the  first  part  shall  during  said  term  of  serv- 
ice absent  himself  from  the  service  of  the 
said  party  of  the  second  part  from  any  cause 
whatever,  said  party  of  the  first  part  here- 
by agrees  to  continue  serving  the  said  party 
of  the  second  part  under  the  terms  of  this 
indenture  untU  he  shall  have  made  up  'any 
and  all  lost  tima  And  the  said  party  of 
the  second  part  hereby  covenants  ahd  agrees 
that  he,  the  said  party  of  the  second  part, 
will  at  the  expiration  of  said  entire  term 
of  twelve  hundred  days.  If  the  said  party  of 
the  first  part  shall  have  faithfully  done,  kept, 
and  performed  all  duties,  services,  and  agree- 
ments by  him  keep  and  perform  and  shall 
have  not  absented  himself  from  the  service 
of  the  party  of  the  second  part  without  the 
previous  written  permission  from  him  or  his 
authorized  agent  or  manager  except  only  in 
case  of  sickness  of  said  party  of  the  first 
part  when  a  regular  physician's  certificate  of 
his  said  Illness  Is  produced  when  requested, 
nor  be  a  member  of  any  labor  organization 
during  his  term  of  service^  pay  to  the  said 


party  of  the  first  part  one-half  the  full  wages 
of  a  skilled  workman  of  the  same  class  of 
work,  to  be  computed  from  the  commence- 
ment of  the  term  of  service  until  the  expira- 
tion of  said  twelve  hundred  days,  deducting 
what  may  have  been  previously  advanced 
and  paid  to  the  said  party  of  the  first  part 
or  to  his  use  for  clothing,  diet,  lodging  or 
otherwise.  It  at  the  aid  of  six  months  his 
work  Is  not  satisfactory,  said  X  F.  Whitney 
shall  have  privilege  of  laying  off  said  Morris 
Robeson.  Saturday  will  not  count  as  lost 
time." 

The  case  turns  upon  the  constmctlon  of 
this  contract  The  defendant  insists  that 
by  the  true  reading  of  the  contract  the 
plaintiff  must  have  actually  performed  work 
for  the  defendant  upon  1200  days  to  com- 
plete the  services  contracted  for;  while  the 
plaintiff  contends  that  the  agreement  means 
that  he  must  serve  the  defendant  for  a  term 
or  period  Included  In  which  there  are  1200  ac- 
tual working  days.  The  latter  view  was 
taken  by  the  trial  court  who  thereupon  gave 
the  Jury  binding  instructions.  The  proof  on 
the  part  of  the  plaintiff  was  that  he  had  serv- 
ed under  the  agreement  from  January  24, 
1902,  to  February  2,  1907,  which  period  In- 
cludes 1282  actual  working  days  after  a  de- 
duction for  holidays  and  for  the  months  of 
July  and  August  in  each  year  (which  are  not 
working  d^ys  in  the  glass  trade),  but  not 
deducting  Saturdays.  It  was  also  In  proof 
that  the  plaintiff  did  not  work  on  each  one 
of  the  above  1282  days,  being  prevented 
sometimes  by  sickness,  but  for  which  no  cer- 
tificate of  a  physician  was  asked  or  demand- 
ed, and  being  also  prevented  from  working 
on  some  of  those  days  because  of  the  closing 
down  of  a  portion  of  the  plant  of  the  de- 
fendant, and  at  other  times  for  lack  of  work, 
or  for  other  causes.  The  phrase  "twelve 
hundred  actual  working  days"  in  the  con- 
tract must  be  deemed  to  be  a  term  or  period. 
This  number  of  days  Is  referred  to  through- 
out the  contract  as  constituting  a  term.  Ef- 
fect must  also  be  given  to  the  word  "actual," 
but  In  my  opinion  that  will  not  alter  the 
above  interpretation.  As  before  said,  it  was 
proved  that  July  and  August  by  the  custom 
of  the  glass  trade  were  not  days  upon  whic^ 
employes  performed  work,  and  hence  not  ac- 
tual working  days  in  this  trade.  As  popular- 
ly understood,  working  days,  a  familiar  and 
well  understood  expression,  are  all  the  days 
of  the  years  except  Sundays  and  holidays. 
This  contract  must  be  construed  by  the 
known  usage  of  the  trade  existing  when  the 
contract  was  made.  Hence  the  word  "actual" 
limits  "working  days"  to  those  so  known  In 
this  trade,  as  distinguished  from  "working 
days"  as  they  are  generally  understood;  1. 
.  e.,  all  days  except  Sundays  and  holidays. 
Actual  working  days,  therefore,  are  not  In- 
tended to  mean  days  upon  which  work  was 
actually  performed  by  the  plaintiff,  but  days 
upon  which  work  Is  ordinarily  done  In  tblB 
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trade  as  dlstlngulsbed  from  tbow  when  It  is 
not  ordinarily  done;  i.  e.,  Sundays  and  holi- 
days and  the  months  of  July  and  Augnist 

The  contract  further  specified  that  "Satur- 
days will  not  count  as  lost  time."  Does  this 
sentence  have  the  effect  of  changing  the 
above  construction  of  the  contract?  I  thinlt 
not;  but  rather  to  confirm  it  If  the  agree- 
ment is  construed  to  mean  actual  days  work, 
then  this  Is  superfiuous  for  the  length  of 
Berrlce  In  that  event  must  be  determined  by 
the  actual  number  of  days  upon  which  the  ap- 
prentice shall  have  worked,  and  it  can  make 
no  difference  whether  Sundays  are  counted  as 
lost  time  or  not  If  read,  however,  as  above 
construed,  then  the  phrase  Is  pertinent  Sat- 
urday Is  a  half  holiday  in  virtue  of  the 
amendment  to  "An  act  in  relation  to  days  of 
recreation  and  holidays,  and  fixing  the  days 
and  parts  of  days  so  to  be  set  apart  and 
observed,  and  regulating  the  maturity  of 
commercial  paper  with  respect  thereto"  (P. 
Xj.  1895,  p.  779),  and  therefore  has  a  some- 
what uncertain  meaning  as  applied  to  work- 
ing days.  It  Is  thus  made  clear  that  the 
half  holiday  "wUl  not  count"  against  the 
apprentice  by  making  him  lose  time,  that 
Saturdays  shall  not  be  counted  as  nonwork- 
Ing  days,  and  shall  not  tend  to  extend  the 
term  and  postpone  the  date  of  his  emancipa- 
tion. 

The  indenture,  therefore,  means  that  the 
service  shall  continue  through  a  term  or 
period  within  which  there  are  1200  days,  ex- 
clusive of  Sundays  and  holidays  and  all  days 
of  July  and  August  In  each  year;  the  cus- 
tom of  the  trade  bebig  not  to  work  during 
these  months.  This  Is  also  the  reasonable 
▼lew.  The  arrangement  at  the  beginning  con- 
templated a  term,  the  duration  of  which 
conld  be  definitely  foreseen  and  the  end  ac- 
curately ascertained. 

The  contract  was  properly  construed  by 
the  trial  court  The  amount  due  to  the  plain- 
tiff. If  he  was  entitled  to  recover  at  all,  hav- 
ing been  agreed  upon  between  the  parties, 
and  the  judgment  entered  for  the  amount  so 
determined,  makes  It  unnecessary  to  consid- 
er the  other  assignments  of  error. 

The  judgment  Is  affirmed. 

a*  N.  J.  h.  £06) 

DIRIGOLANO  v.  JERSEY  CITY,  H.  & 
P.  ST.  RY.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  16,  1908.) 

SnoxT  Railroads  (|  117*)— Tbiai,  (|  178*)— 
Injury  to  Child— Questions  roa  Jubt— 
DisEcnno  Vebdict. 

In  an  action  for  damages  for  personal  in- 
juries, the  case  constituted  by  the  testimony 
ino*t  favorable  to  the  plaintiff  was  that  the 
-plaintiff,  a  child  five  years  of  age,  while  run- 
ning at  dusk  across  a  city  strpet  alongside  of 
which  be  had  been  playing  witli  a  number  of 
«ther  children,  fell  on  the  trolley  track,  and 


before  he  could  get  up  was  run  over  by  a  tnri- 
ley  car  that  was  being  driven  at  a  rate  of  speed 
characterized  in  the  testimony  as  "running  veijr. 
very  fast,"  and  as  "an  awful   rate  of  speed, 
"not  stopping  at  all"  (at  intersecting  streets). 

Beld:  (1)  That,  on  a  motion  for  a  nonsuit 
or  for  the  direction  of  a  verdict,  the  question 
whether  the  rate  of  speed  at  which  a  car  was 
being  driven  was  consistent  with  the  ezerclss 
of  due  care  and  circnmspection  by  the  motor- 
man,  and  whether  the  failure  to  exercise  rea- 
sonable care  under  the  circumstances  occasion- 
ed the  injury  to  the  plaintiff,  were  for  the 
jury,   and  not  for  the  trial  court. 

(2)  That  the  question  presented  by  a  motion 
to  nonsuit  or  to  direct  a  verdict  is  not  whether 
the  trial  judge  would  infer  that  the  defendant 
had  been  negligent,  but  whether  the  jury  might 
legitimately  find  from  the  testimony  that  such 
negligence  had  been  established. 

[Bd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  U  251,  253 ;  Dee.  Dig.  f  117;* 
Trial,  Dec  Dig.  |  178.*] 

Oummere,  C.  J.,  and  Bergen,  Voorhees,  Min- 
tom,  Vredenburgh,  and  Dill,  J  J.,  dissenting. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,   Hudson  County.. 

Action  by  Joseph  DIrigoIano  against  the 
Jersey  City,  Hotwken  &  Pateraon  Street 
Railway  Ck)mpany.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

William  D.  Edwards,  for  plaintiff  in  error. 
John  J.  Fallon,  for  defendant  in  error. 


GARRISON,  J.  The  plaintiff  brought  his 
action  in  the  court  below  to  recover  damages 
for  Injuries  received  by  his  being  run  over 
by  the  defendant's  trolley  car.  Thtf  case 
went  to  the  Jury,  upon  whose  verdict  the 
Judgment  brought  up  by  this  writ  of  error 
was  entered  against  the  defendant,  whose 
contention  in  this  court  Is  that  the  case 
should  not  have  gone  to  the  jury,  but  that 
the  trial  court  upon  the  motion  to  nonsuit 
or  upon  the  motion  to  direct  a  verdict  should 
have  resolved  the  issues  on  which  liability 
depended  favorably  to  the  defendant. 

Upon  this  review  of  the  trial  In  Its  strictly 
legal  aspects,  the  two  motions  may  be  con- 
sidered together  as  they  were  substantially 
to  the  same  effect,  namely,  that  no  negli- 
gence on  the  part  of  the  company  had  been 
shown,  and  that  the  accident  was  an  unfore- 
seen and  unavoidable  one  which  "no  amount 
of  diligence"  and  "no  human  skill  could  have 
prevented."  The  question  presented,  there- 
fore. Is  whether  the  trial  court  In  denying 
these  motions  upon  the  grounds  stated  com- 
mitted legal  error.  In  ruling  upon  these 
motions  the  trial  court  was  required,  not 
only  to  consider  such  alone  of  the  testimony 
as  was  favorable  to  the  plaintiff,  but  also 
to  consider  such  testimony  in  the  light  of 
the  most  favorable  inferences  of  which  such 
testimony  was  legitimately  susceptible.  The 
plaintiff's  case  as  thus  constituted  was  that 
on  September  14,  1906,  at  about  7  o'clock  In 
the  evening,  a  number  of  children  who  were 
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playing  around  some  lumber  that  was  piled 
up  along  the  curb  of  Summit  avenue,  In  Jer- 
sey City,  In  front  of  a  new  building  that 
was  In  the  coarse  of  erection,  were  driven 
away  by  the  caretaker  in  charge  of  the 
building;  that  as  they  scattered  In  various 
directions  the  plaintltC,  a  child  five  years  of 
age,  together  with  a  larger  boy,  ran  across 
Summit  avenue;  that  In  doing  so  the  plain- 
tiff on  reaching  the  trolley  track  slipped  on 
It  and  fell  on  his  stomach,  and,  before  be 
could  get  up,  was  run  over  by  a  trolley  car 
of  the  defendant  that  was  being  driven  at 
a  rate  of  speed  that  was  variously  describ- 
ed by  the  plaintltTs  witnesses  as  "a  high 
rate  of  speed,"  "running  very,  very  fast," 
"going  full,  what  we  call  on  the  loop,"  "full 
rate  of  speed,  I  should  judge,  not  stopping 
at  all"  (at  Intersecting  streets),  and  "went 
at  an  awful  rate  of  speed."  The  trial  court 
with  this  testimony  before  it  which  It  could 
neither  disregard  nor  disparage  was  called 
.  upon  by  the  defendant's  motion  to  say  that 
notwithstanding  this  testimony  it  conclusive- 
ly appeared  that  the  driving  of  the  car  In 
question  at  the  rate  of  speed  shown  In  the 
testimony  In  the  dusk  of  the  evening  through 
a  city  thoroughfare  whe-re  children  were 
playing  along  the  curb  involved  no  element 
of  negligence  that  contributed  to  cause  the 
injuries  to  the  plaintiff,  but  that  the  acci- 
dent that  ensued  was  one  that  no  amount  of 
diligence  and  no  human  skill  could  have  pre- 
vented. It  would  seem  to  be  too  plain  for 
discussion  that,  upon  the  foregoing  facts, 
the  question  whether  the  motorman  was  ex- 
ercising reasonable  prudence  In  the  manage- 
ment of  his  car,  and  whether  be  used  reason- 
able circumspection  under  the  circumstances, 
were  questions  that  were  within  the  domain 
of  fact;  that  is,  they  were  matters  to  be 
determined  by  comparing  the  legal  duty  of 
the  motorman  with  his  actual  conduct  as 
evinced  by  the  various  circumstances  shown 
by  the  testimony,  and  by  the  legitimate  in- 
ferences to  be  drawn  therefrom.  The  legal 
duty  of  the  motorman  was  for  the  court  to 
declare  to  the  Jury,  but  whether  the  rate  of 
speed  shown  in  the  testimony  was  under  all 
the  circumstances  of  the  case  consistent  with 
the  due  i>erformance  of  that  duty  was  es- 
sentially a  question  of  fact  for  the  jury. 
"The  question,"  as  was  said  in  Mumma  v. 
Easton  &  Amboy  Railroad  Company,  73  N.  J. 
Law,  660,  65Atl.  210,  "was  not  what  the  trial 
judge  would  Infer  from  the  evidence,  but 
whether  the  jury  might  legitimately  conclude 
that  the  proofs  of  the  plaintiff  showed  the 
defendants  to  have  been  negligent."  The 
argument  that  a  court  question  was  present- 
ed by  the  consideration  that,  after  the  plain- 
tiff fell,  it  was  a  physical  impossibility  to 
have  stopped  the  car,  and  that  at  this  junc- 
ture the  accident  must  have  happened  even 
if  the  car  had  been  going  at  a  proper  rate  of 
speed,  is  wholly  Inconclusive,  for  the  reason 


that  such  argument  takes  Into  consideration 
only  the  conduct  of  the  motorman  at  this 
particular  juncture,  and  fails  to  extend  a 
like  consideration  to  the  propriety  of  his 
conduct  as  he  was  approaching,  but  had  not 
yet  reached,  the  place  where  the  accident 
happened.  WhUe  the  car,  was  thus  approach- 
ing, the  motorman  in  the  exercise  of  proper 
circumspection  would  have  seen  that  there 
were  children  In  the  street,  and  in  a  general 
way  what  their  ages  were  and  what  they 
were  doing  there;  at  least  it  was  open  to 
the  jury  to  Qnd  that  be  would.  Whether  in 
view  of  what  he  would  thus  have  seen  rea- 
sonable precaution  would  have  dictated  that 
he  slow  down  his  car  while  running  past 
the  children,  or  at  least  that  he  refrain  from 
going  at  "a  high  rate  of  speed"  or  "very, 
very  fast,"  were  certainly  questions  that 
under  our  trial  system  are  passed  upon  by 
Juries,  and  not  by  judges.  The  jury  would 
have  been  entitled  to  give  some  weight  la 
this  connection  to  the  circumstance  that  tlie 
other  boy  who  was  with  the  plaintiff  when 
he  fell,  a  boy  13  or  14  years  old,  was  also 
struck  by  the  car,  and  also  to  the  considera- 
tion that  the  plaintUfs  fall  may  itself  have 
been  due  to  the  confusion  produced  in  one 
BO  young  by  the  rapidity  with  which  the  car 
was  being  driven  toward  him.  These  and 
other  like  inferences  bearing  upon  the  ques- 
tion of  defendant's  liability  were  within  the 
case  made  by  the  plaintiff's  testimony,  and 
could  not  have  been  legally  disregarded  by 
the  trial  judge  or  resolved  In  favor  of  the 
defendant  by  granting  either  of  the  motions 
that  were  mkde. 

The  case  of  Graham  v.  Consolidated  Trac- 
tion Company,  64  N.  J.  Law,  10,  44  Atl.  964. 
cited  by  counsel,  was  a  rule  to  show  cause 
decided  by  the  Supreme  Court  solely  on  the 
weight  of  evidence.  It  established  no  legal 
rule  that  absolves  motormen  from  the  duty 
of  exercising  reasonable  care  to  avoid  run- 
ning over  children.  Fltzbenry  v.  Consolidat- 
ed Traction  Company,  64  N.  J.  Law,  674,  46 
Atl.  688,  also  cited,  was  a  case  in  which 
this  court  confined  the  grounds  of  its  deci- 
sion solely  to  the  contributory  negligence  of 
a  child  sui  juris.  In  the  present  case,  in 
view  probably  of  the  extreme  youth  of  the 
plaintiff,  his  contributory  negligence  or  his 
voluntary  assumption  of  risk  were  not  made 
a  feature  of  the  case  either  In  the  court  be- 
low or  in  this  court  The  circumstance  that 
the  plaintiff  was  playing  In  the  street  or 
running  across  it  from  a  place  where  he 
had  been  playing  on  the  sidewalk  has  no 
legal  bearing  upon  the  present  case.  The 
trolley  company  becomes  of  its  own  volition 
a  user  of  the  streets  as  they  are4  The  duty 
Involved  in  such  use  is  the  exercise  of  rea- 
sonable care  with  respect  to  the  conditions 
that  actually  exist  The  abstract  question, 
therefore,  of  the  legal  right  of  children  to 
play  in  the  streets.  Is  not  at  all  Involved. 
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It  waa  not  error  In  the  trial  court  to  deny 
the  defendant's  motions. 

The  Judgment  of  the  circuit  court  Is  there- 
fore affirmed. 

GUMMERE,  C.  J.,  and  BERGEN,  YOOR- 
HEKS,  MINTURN,  VREDBNBURGH,  and 
DTT.Tjt  JJ.,  dissent 

(77  N.  J.  L.  16) 

BOARD  OF  HEALTH  OF  CITT  OF  AS- 

BURI  PARK  V.  NEW  YORK  &  LONG 

BRANCH  R.  CO. 

(Snpreme  Coart  of  New  Jersey.    Dec.  1,  1908.) 

Health  (§  38*)— Beoulatiohb— Violation- 
Pen  alties— Actio  N  a . 

An  action  for  the  recovery  of  a  penalty 
for  the  Tiolatiou  of  an  ordinance  of  the  board 
of  health  of  the  city  of  Asbury  Paric  is  prop- 
erly brought  in  the  police  justice  court  of  As- 
bnry  Park  in  the  name  of  the  board  of  health. 
[Ed.  Note.— For  other  cases,  see  Health,  Cent 
Dig.  {  37;    Dec.  Dig.  S  3&*J 

(Syllabus  by  the  Court.) 

Certiorari  to  Court  of  Common  Pleaa^ 
Monmouth  Cotmty. 

Action  by  the  Board  of  Health  of  the  City 
of  Asbury  Park  against  the  New  York  & 
Long  Branch  Railroad  Company.  Judgment 
for  plaintiff  was  reversed  in  the  common 
pleas,  and  it  brings  certiorari.  Judgment  of 
the  common  pleas  reversed  and  of  the  Justice 
court  affirmed. 

Argued  June  term,  1S08,  before  OABBI- 
SON,   SWAYZE,  and  PARKER,  JJ. 

Patterson  &  Rhome,  for  prosecutor.  John 
S.  Applegate  &  Son,  for  defendant 

GARRISON,  J.  The  board  of  health  of 
the  city  of  Asbury  Park,  who  Is  the  prosecu- 
tor of  this  writ  of  certiorari,  obtained  a 
Judgment  in  the  police  Justice  court  of  that 
city  against  the  New  York  &  Long  Branch 
Railroad  Company  for  a  penalty  for  the  vio- 
lation of  one  of  the  ordinances  of  the  said 
board.  Upon  an  appeal  to  the  court  of  com- 
mon pleas,  a  trial  was  bad  In  which  a  non- 
suit was  directed  upon  the  ground  that  the 
action  should  hare  been  in  the  name  of  the 
city  of  Asbury  Pai^,  and  not  In  the  name  of 
the  board  ot  health.  The  propriety  of  this 
ruling  is  the  sole  question  before  us  on  this 
certlorarL 

The  nonsuit  was  ordered  upon  the  ground 
tliat  "An  act  relating  to  and  providing  for 
the  government  of  cities  of  this  state  con- 
taining a  population  of  less  than  12,000  in- 
habitants'; (Act  March  24,  1897  [P.  L.  p.  46]), 
which  bad  been  adopted  by  the  city  of  As- 
bury Park,  established  a  city  police  court 
with  Jurisdiction  over  "enforcing  and  recover- 
ing any  penalty  for  the  violation  of  any  ordi- 
nance, l^-law  or  regulation  of  such  city  or 
any  board  thereof,"  to  which  end  it  was  em- 
powered "to  issue  process  at  the  suit  of  said 
city."     Section  78.     The  court  below,  treat- 


ing the  provision  last  quoted  as  a  part  of  the 
charter  of  the  city  of  Asbury  Park,  and  con- 
ceiving that  the  board  of  health  of  that  city 
was  "a  board  thereof"  within  the  meaning  of 
such  charter,  made  the  ruling  that  is  now  un- 
der review. 

It  Is,  to  say  the  least,  open  to  question 
whether  the  board  of  health  established  in 
the  city  of  Asbury  Park  is  "a  board  there- 
or*  within  the  meaning  of  the  statute  that 
has  been  cited.  The  preposition  "of"  in  this 
context  may  doiote  source,  creation,  or  au- 
thorship, or  it  may  denote  mere  existence  or 
possession.  Just  as  the  expression  "books  of 
mine"  may  mean  books  of  which  I  am  the  au- 
thor or  books  belonging  to  me.  The  context 
In  the  present  case  would  seem  to  Indicate 
that  the  former  of  these  meanings  was  in- 
tended rather  than  the  latter^  for  the  as- 
sociated words  of  the  clause  all  refer  to  mat- 
ters that  are  In  this  former  sense  related 
to  the  city  as  their  source  or  author.  Boards 
of  healtti,  on  the  contrary,  though  establish- 
ed in  and  by  cities,  trace  their  source  and 
derive  their  authority  and  Jurisdiction,  not 
from  such  city  or  its  charter,  general  or 
special,  but  from  the  board  of  health  act  of 
1887.  Gen.  St  1895,  p.  1634.  This  act  which 
Is  a  complete  legislative  scheme  upon  ijie  sub- 
ject provides  that  there  shall  be  a  local 
board  of  health  in  every  city,  the  powers, 
authority,  and  procedure  of  wbtch  it  minute- 
ly defines,  leaving  to  such  dty  merely  the 
manner  of  appointment  and  the  term  of  office 
of  Its  members.  With  respect  to  the  local 
boards  thus  required  to  be  In  every  city,  the 
act  provides  that  they  may  prescribe  penal- 
ties for  the  violation  of  their  ordinances,  and 
enforce  them  in  the  local  or  police  court  of 
such  city,  which  Is  "to  issue  process  at  the 
suit  of  any  such  board."  Page  1638,  i  18. 
That  a  board  of  health  when  established  in 
any  city  by  the  appointment  of  members  to 
fill  such  board  Is  In  all  essential  particulars 
a  creature  of  the  board  of  health  act  would 
seem  to  be  clear.  Such  was  the  view  taken 
in  the  Court  of  Chancery  in  Trenton  Board 
of  Health  V.  Hutchison,  39  N.  J.  Eq.  218, 
and  such  Is  the  view  that  has  been  uniform- 
ly held  by  those  upon  whom  the  duty  of  ad- 
ministering the  law  In  this  respect  has  de- 
volved. It  Is  true  that  the  act  of  1897  un- 
der which  the  city  of  Asbury  Park  is  regu- 
lated was  enacted  ifuder  the  board  of  health 
act  of  1887,  and  that  the  act  of  1897  by  its 
twenty-second  section  authorizes  the  common 
council  "to  establish  a  board  of  health  and 
define  its  powers  and  duties."  But  the  case 
before  us  shows  that  all  that  the  common 
council  of  the  dty  of  Asbury  Park  did  in  this 
regard  was  to  adopt  an  ordinance  organizing 
a  board  of  health  in  said  city  In  accordance 
with  "An  act  to  establish  In  this  state  boards 
of  health,"  ordaining  nothing  with  respect  to 
the  duties  or  procedure  of  such  board.  The 
provision  of  the  statute  of  1897  that  process 
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Bboold  Issne  In  certain  cases  In  tbe  name  of 
the  city  occurs  not  In  relation  to  the  estab- 
lishment of  the  board  of  health,  but  in  an 
entirely  different  section  deflning  tbe  Juris- 
diction of  police  Justices.  If,  therefore,  the 
provision  of  the  board  of  health  act  that 
process  should  Issue  at  the  suit  of  such  board 
be  supplanted  or  amended  by  tbe  proTlsion 
as  to  police  Justice  courts  contained  In  tbe 
act  of  1897,  such  amendment  has  been 
brought  about  by  legislation  that  malces  no 
reference  whatsoever  to  the  act  that  Is  thus 
amended  either  by  Its  title  or  otherwise ;  and 
It  is  contended  that,  If  it^  be  nnconstltutlonal 
to  amend  a  law  by  reference  to  its  title  only, 
U  Is  clearly  unconstitutional  to  amend  such 
law  without  making  any  reference  to  It  what- 
soever. This  contention,  however,  we  have 
not  considered,  for  the  reason  that  there  Is 
a  broader  ground  for  holding  that  tbe  pro- 
vision as  to  process  in  police  courts  in  the 
act  respecting  cities  does  not  supplant  or  re- 
peal tbe  corresponding  provision  in  the  board 
of  health  act,  and  that  Is  that.  If  such  force 
be  given  to  such  latter  act.  Its  title  is  con- 
stitutionally inadequate,  In  that  no  such  ob- 
ject is  expressed  therein.  The  title  to  the 
act  In  question  is  "An  act  relating  to  and 
providing  for  the  government  of  cities  In  this 
state  containing  a  population  of  less  than 
twelve  thousand  inhabitants."  No  one  I  ven- 
tixre  to  say  upon  reading  this  title  would  find 
expressed  In  It  any  purpose  to  repeal  or  In 
any  other  respect  to  alter  the  procedure  es- 
tablished throughout  the  state  by  the  board 
of  health  act,  and  unless  such  title  in  some 
way  expresses  such  purpose — that  is,  unless 
such  title  is,  as  Chief  Justice  Beasley  puts 
It,  "something  In  the  way  of  being  a  notice 
of  what  is  doing"  (Rader  v.  Union,  89  N.  J. 
Law,  509) — such  title  would  not  In  a  con- 
stitutional sense  support  the  provision  thus 
construed.  Whence  it  follows  that  such  con- 
struction ought  not  or  rather  cannot  be  given 
to  It.  It  may  also  by  way  of  parenthesis  be 
added  that  there  is  no  conceivable  reason 
that  occurs  to  me  for  changing  the  provision 
as  to  the  procedure  of  the  board  of  health 
act  as  applied  to  cities  of  less  than  12,000 
Inhabitants  that  is  not  equally  appropriate 
to  cities  having  a  larger  population  or  to 
towns,  boroughs,  or  any  of  the  local  mu- 
nicipalities of  the  state  to  which  the  board 
of  health  act  is  made  expressly  applicable. 
The  cases  Illustrating  the  force  to  be  given 
to  the  constitutional  requirement  respecting 
titles  to  acts  are  referred  to  in  Griffith  v. 
Trenton  (N.  J.)  69  Atl.  29.  And  the  familiar 
rule  that  an  act  can  be  amended  or  repealed 
only  under  an  appropriate  title  Is  illustrated 
In  Evernbam  t.  Hulit,  45  N.  J.  Law,  53; 
Glass  Co.  v.  Ross,  69  N.  J.  Law,  157,  53  Atl. 
675;  Arzonlco  v.  Board  of  Education  (N.  J.) 
69  Atl.  450,  and  many  others  that  will  be 
found  collected  In  Bradley's  Citations,  page 
61. 


The  view  that  the  construction  placed  upon 
the  charter  act  of  Asbury  Park  by  the  court 
below  ought  not  to  be  given  to  it  is  further 
supported  by  tbe  consideration  that  since  the 
passage  of  such  act  such  effect  has  not  In 
contemporaneous  practice  been  given  to  It 
either  by  the  officials  charged  with  the  duty 
of  administering  the  board  of  health  act,  or 
by  the  courts  before  which  such  actions  have 
been  brought  A  partial  list  of  cases  cited 
from  our  reports  in  the  very  admirable  brief 
of  counsel  for  the  prosecutor  shows  that  from 
the  time  the  act  of  1897  was  passed  down 
to  a  very  recent  date  the  uniform  practice 
of  the  bar  and  of  the  boards  of  health  has 
been  to  bring  actions  for  the  violation  of 
ordinances  of  such  boards  under  the  proced- 
ure laid  down  by  the  board  of  health  act, 
and  not  under  the  provisions  as  to  the  police 
courts  of  the  various  municipalities  involved. 
Morford  v.  Board  of  Health  of  Asbury  Park, 
(189®  61  N.  J.  Law,  386,  88  Atl.  706;  Board 
of  Health  of  Glen  Kidge  v.  Werner  (1901) 
67  N.  J.  Law,  103,  50  Atl.  585;  La  Porta  v. 
Board  of  Health  of  Hoboken  (1904)  71  N.  J. 
Law,  88,  58  AU.  115;  Blanke  v.  Board  of 
Health  of  Hoboken  (1899)  64  N.  J.  Law,  42,  44 
Atl.  847;  Board  of  Health  of  Asbury  Pailt  v. 
Rosenthal  (1901)  67  N.  J.  Law,  21G,  50  Atl.  439; 
Dodd  V.  State  Board  of  Health  (1902)  67  N.  J. 
Law,  463,  51  Atl.  456;  Board  of  Health  of 
Woodbury  v.  Cattell  (1900)  73  N.  J.  Law,  516, 
64  Atl.  144. 

'  In  two  of  these  cases  It  will  be  observed 
that  the  charter  act  of  tbe  city  of  Asbury 
Park  was  as  directly  Involved  as  it  is  In  tbe 
case  now  before  as. 

In  view,  therefore,  of  the  relation  sustained 
by  tbe  prosecutor  to  tbe  board  of  health  act 
of  the  state,  and  in  view  of  tbe  lack  of  any 
proper  relation  between  the  title  of  tbe  char- 
ter act  of  Asbui7  Park  and  such  board  of 
health  act,  and  in  view  of  the  uniform  prac- 
tice that  has  been  pursued,  we  think  that  the 
construction  placed  by  the  court  below  upon 
the  charter  act  of  1897  was  not  sound,  and 
that  the  action  was  properly  brongbt  in  the 
name  of  the  board  of  health  of  Asbury  Park. 

The  Judgment  of  the  court  of  common  pleas 
should  therefore  be  reversed,  and  the  Judg- 
ment of  the  police  Justice  court  of  tbe  city 
of  Asbury  Park  affirmed. 


(75  N.  J.  B.  1B2) 

CLARK  v.  VAN  0LE3EP. 

(Court  of  Chancery  of  New  Jersey.    Nov.  7, 
1908.) 

1.  BQTTITT    (§    263*)— CBOSS-Bnx—MOTION    TO 

Strike— Demtjbbeb. 

A  motion  to  strike  a  cross-bill  because  it 
does  not  allege  ground  for  equitable  relief, 
and  because  tbe  alleged  equitable  mortgage 
souglit  to  be  foreclosed  U  barred  by  limitations, 
etc.,  Is  equivalent  to  a  demurrer. 

[Ed.  Note.— For  other  rases,  see  Equity,  Cent. 
Dig.  {  535;   Dec.  Dig.  |  263.»] 
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X  BqxnTT  (I  263*)— Bnx— DnnntBKB. 

A  motion  to  strike  a  cro8s-blll  because  It 
does  not  allege  BlBj  gronnd  for  equitable  relief 
will  be  sustained  <mly  in  case  all  the  facts, 
taken  together,  do  not  make  a  case  on  which 
complainant  is  entitled  to  any  relief. 

[EJd.  Mote. — For  other  cases,  see  Equity,  Cent 
Dig.  S  535;   Dea  Dig.  S  263.*] 

8.  SPEcmo  Pekfobuahck  (J  44*)— Cohtbact 

TO  Give  Mobtoaoe. 

ESquity  will  decree  specific  performance  of 
a  contract  to  ri^e  a  mortgage  on  land,  where 
Uie  contract,  altboagh  by  parol,  has  been  ex- 
ecuted, on  complainant's  part,  by  payment  of 
the  money  tor  which  tbe  mortgage  was  to  be  ex- 
eeated. 

[Eid.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  f  126 ;  Dec.  Dig.  f  44.*] 
A.  Equrrr  (f  263*)— Cbom-BiU/— Motion  to 

StBIKS— LUI ITATIO  NB. 

A  motion  to  strike  a  cross-bill  to  enforce  an 
equitable  mortgage  properly  specified  as  a  dis- 
tinct ground  that  the  alleged  mortgage  waa 
barred  by  limitations. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  I  535;   Dec.  Dig.  |  263.*] 

6.  Tewanct  iif  Common  (J  15*)  —  Advbbsx 
Possession- MoRTOAOEs. 

Defendant's  mother,  owning  property  sub- 
ject to  a  mortgage,  on  December  11,  1880,  ap- 
plied to  defendant  to  take  up  the  mortgage, 
promising  to  give  to  defendant  a  mortgage  on 
the  property  for  the  amount  advanced.  De- 
fendant took  up  the  mortgage,  which  was  there- 
upon released,  but  no  new  mortgage  was  ex- 
ecuted by  her  mother  prior  to  her  death  14 
years  after  the  transaction,  when  defendant  be- 
came entitled  to  an  undivided' one-third  of  the 
property,  and  was  in  {rassession,  in  law  and  in 
fact  with  the  other  heirs,  her  co-tenants,  for 
13  years  prior  to  suit  for  partition.  Held  that, 
since  after  the  mother's  death  defendant's  co- 
tenants  had  no  opportunity  to  assert  a  hostile 
title,  defendant  having  neither  possession  as 
mortgagee  of  record  nor  in  fee,  defendant  could 
not  make  her  alleged  equitable  mortgage  the 
basis  of  a  claim  to  defeat  her  co-tenants'  claim 
of  limitation. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  f  42 ;   Dec  Dig.  i  15.*] 
8.  Eqditt  (!  87*)— Laches— FoixowiNa  Stat- 

tttb  op  Limitations. 

Where  defendant  paid  off  a  mortga^  on 
her  mother's  land,  on  the  mother's  promise  to 
execute  a  new  mortgage  to  defendant  for  the 
amount  advanced,  which  she  failed  to  do,  de- 
fendant had  a  remedy  at  law  by  assumpsit  to 
recover  the  money  so  advanced,  which  was  bar- 
red after  six  years,  and  hence  could  not  main- 
tain a  suit  in  equity  to  compel  specific  perform- 
ance of  the  contract  to  execute  the  mortgage, 
and  to  forecloee  a  lien  on  the  land  therefor,  after 
tlie  expiration  of  a  similar  period. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  if  242-244;   Dec  Dig.  {  87.*] 

7.  AssmcFSiT,  Action  of  (S  1*)— Scope. 

The  breach  of  all  parol  or  simple  con- 
tracts, whether  verbal  or  written,  express  or 
implied,  as  for  the  payment  of  money,  or  for 
the  performance  or  omission  of  any  other  act 
is  remediable  by  action  of  assumpsit 

[Ed.   Note. — For  other  cases,  see  Assumpsit 
Action  of.  Cent.  Dig.  §{  3-8 ;   Dec  Dig.  {  l.*J 
&  Jitdghent  (I  273*)  — Bntbt  — Nunc  Pbo 

Tunc— Dbath  of  Pabtt. 

Entry  of  a  judgment  nunc  pro  tunc  as  of 
the  date  of  submission  will  be  ordered  on  the 
suggestion  that  the  party  a^inst  whom  the 
Jnogment  is  rendered  has  died  in  the  meantime. 

[Ed.   Note. — For  other  cases,  see  Judgment 
Dee.  Dig.  i  273.*] 


Bill  by  Staatfl  Y.  D.  Olark  against  Ellen 
S.  Van  Cleef  to  partition  certain  lands,  In 
which  defendant  filed  a  cross-bill  for  the 
foreclosure  of  an  alleged  equitable  mortgage. 
On  motion  to  strike  out  cross-bill.  Motion 
granted. 

Arthur  H.*BlsseII,  for  the  motion.  Alan  H. 
^trong,  opposed. 

WALKER,  v.  a  The  bill  Is  one  for  parti- 
tion of  lands  of  which  Joanna  Clark,  late 
of  New  Brunswick,  died  seised.  The  de- 
fendant Ellen  S.  Van  Cleef,  who  owns  an 
equal  undivided  one-third  of  the  premises, 
has  answered,  and  sets  up  that  on  JanuB'7 
16,  1879,  Mrs.  Clark,  her  mother,  the  then 
owner,  made  a  mortgage  upon  the  premises 
In  question  to  a  Mrs.  R.  L.  Macauley  for 
$4,000 ;  that  on  or  abont  December  11,  1880, 
Mrs.  Clark  applied  to  the  defendant  her 
daughter,  and  requested  her  to  pay  off  Mrs. 
Macanley's  mortgage,  agreeing  that  if  she 
wonld  do  so,  that  she  (the  mother)  would  se- 
cure her  (Mrs.  Van  Cleef)  for  the  money  ex- 
pended by  making  a  mortgage  upon  the  prem- 
ises to  her ;  that  the  defendant  relying  upon 
the  promise  of  her  mother,  paid  off  Mrs. 
Macauley's  mortgage  on  December  11,  1880^ 
and  caused  it  to  be  canceled  of  record,  and 
also  caused  to  be  prepared  a  bond  and  mort- 
gage from  her  mother  to  her,  and  tendered 
it  to  her  mother  for  execution,  but  for  some 
reason  (not  stated)  the  execution  of  the  mort- 
gage was  temporarily  deferred,  and  was  from 
time  to  time  thereafter  postponed,  and  was 
nerer  In  fact  executed,  although  Mrs.  Clark 
never  denied  that  Mrs.  Van  Cleef  had  fld- 
yanced  the  money,  nor  that  Mrs.  Clark  owed 
the  money  to  her  daughter,  nor  that  she 
agreed  to  give  the  mortgage  mentioned  as  se- 
curity. Then,  by  way  of  cross-bill  Mrs:  Van 
Cleef  prays  a  decree  that  she  Is  entitled  to  a 
Hen  upon  the  whole  premises  for  the  money 
expended  in  the  discharge  of  the  mortgage 
of  $4,000,  with  Interest  from  December  11, 
1880.  Counsel  for  Mrs.  Van  Cleef  moves  un- 
der rule  No.  213  to  strike  out  the  cross- 
bill for  these  reasons:  (1)  That  It  does  not 
set  forth  any  ground  for  equitable  relief; 
(2)  that  the  alleged  equitable  mortgage  la 
said  to  have  been  made-  more  than  27  yeara 
ago,  and  is  barred  by  the  statute  of  limita- 
tions and  the  practice  of  this  court ;  and  (3) 
upon  such  other  grounds  as  appear  from  the 
reading  of  the  cross-bill  and  the  pleadings 
heretofore  filed  In  this  cause.  This  otiotion 
is  equivalent  to  a  demurrer.  Stevenson  y. 
Morgan,  63  N.  J.  Eq.  707,  53  Atl.  78. 

The  first  reason  assigned  In  the  notice, 
namely,  that  the  cross-bill  does  not  set' forth 
any  ground  of  equitable  relief,  will  prevail 
only  if  all  the  facts,' taken  together,  do  not 
make  a  case  on  which  the  complainant  Is  en- 
titled to  any  relief.  Safford  t.  Barber  (N. 
J.  Ch.)  70  AO.  371.  Now  the  relief  sought 
Is  the  establishment  of  an  equitable  mortgage 
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by  way  of  the  creation  of  a  lien  upon  land; 
and  if  tbla  court  ca;a  decree  the  Epecific  per- 
formance of  a  parol  agreement  to  make  a 
mortgage,  then,  If  the  defendant  Is  for  any 
reason  entitled  to  have  such  mortgage,  or  Its 
equlTaleut,  this  ground  of  motion  falls,  even 
though  for  some  specific  reason,  the  defend- 
ant might  not  be  entitled  to  the  reUef  just 
mentioned,  as  will  presently  be  seen.  That 
is,  it  will  be  seen  that,  by  the  operation  of 
the  statute  of  limitations,  the  defendant  is 
barred  of  relief.  The  court  will  decree  spe- 
cific performance  of  a  contract  to  give  a 
mortgage  upon  lands  where  the  contract,  al- 
though by  parol,  has  been  executed  on  the 
claimant's  part  Dean  y.  Anderson,  84  N.  J. 
Ea.  496,  and  reporter's  note.  Taking  the  al- 
legations of  the  cross-bill  to  be  true,  which 
must  be  done  on  this  motion,  the  conditions 
exist  which  entitle  Mrs.  Van  Cleef  to  the  re- 
Uef she  seeks ;  that  is,  the  consideration  for 
the  mortgage  passed  from  her  and  tba^t,  too, 
upon  her  reliance  upon  the  promise  of  her 
mother  to  make  the  mortgage  claimed.  On 
the  Question  of  want  of  equity  generally,  the 
defendant  fails. 

This  brings  me  to  the  consideration  of  the 
second  ground  of  the  motion,  namely,  the 
statute  of  limitations.  This  has  been  speci- 
fied as  a  distinct  ground,  and  properly  so, 
under  the  rule  on  which  the  motion  Is  based, 
and  also  under  Safford  t.  Barber,  ubl  supra, 
and  the  cases  therein  cited.  Counsel  for  the 
complainant  points  out  that  the  lien  by  way 
of  mortgage  which  the  defendant  seeks  to 
establish  had  its  inception  on  December  11, 
1880,  over  27  years  ago,  and,  further,  that 
the  defendant  cannot  claim  to  be  in 'any  bet- 
ter position  than  the  rule  that  equity  re- 
gards as  done  that  which  should  have  been 
done  ■  would  place  her — that  is,  that  she 
has  no  greater  equity  than  if  a  mortgage 
had  formally  been  made  and  delivered  to  her 
on  the  date  last  mentioned — and,  as  the 
cross-bill  itself  shows  that  no  part  of  the 
principal  nor  any  interest  has  been  paid  up- 
on the  claim,  the  statute  of  limitations  would 
be  a  bar  the  same  as  in  a  foreclosure  case 
(Blue  V.  Everett,  56  N.  J.  Eq.  455,  39  Atl. 
765;  Colton  v.  Depue,  59  N.  J.  Eq.  126,  44 
Atl.  662;  Id.,  60  N.  J.  Eq.  455,  46  Atl.  728, 
83  Am.  St.  Rep.  650),  and  that,  by  analogy 
and  upon  principle,  she  should  be  held  to  be 
barred  of  the  remedy  she  seeks  here.  Coun- 
sel for  the  defendant,  Mrs.  Van  Cleef,  con- 
tends that  the  limitation  of  20  years,  which 
would  be  necessary  to  bar  foreclosure  of  a 
mortgage,  has  not  run  because,  upon  Mrs. 
Clark's  death  In  March,  1894,  the  fee  In  the 
lands  descended  to  her  heirs  at  law,  one  of 
whom  was  Mrs.  Van  Cleef,  who,  as  remark- 
ed, Inherited  an  equal  undivided  one-third, 
and  that  since  the  death  of  Mrs.  Clark  there 
has  been  no  possession  adverse  to  Mrs.  Van 
Cleef,  who  It  Is  asserted  has  been  in  posses- 
sion in  law  and  In  fact  together  with  the 
other  heirs.  It  will  be  observed  that  It  was 
less  than  14  years  from  the  date  of  the  trans- 


action to  the  death  of  Mrs.  Clark,  and  that 
Mrs.  Van  Cleef  has  been  an  owner  of  an  un- 
divided interest  in  the  fee  since  that  time. 
The  contention  is  that  there  has  not  been 
20  years'  possession  adverse  to  Mrs.  Van 
Cleef,  and  that  therefore  she  is  entitled  to 
relief  the  same  as  though  her  mortgage  had 
been  In  existence  all  the  time.  To  this  pro- 
position I  cannot  assent  After  the  death  of 
Mrs.  Clark  the  co-tenants  of  Mrs.  Van  Cleef 
had  no  opportunity  to  assert  a  hostile  title 
to  her,  because  she  had  no  possession  as 
mortgagee,  either  of-  record  or  by  matter  in 
pals,  notice  of  which  was  brought  home  to 
her  co-tenants.  Certainly  she  had  no  title 
of  record,  and  no  notice  in  fact  is  disclosed 
or  claimed.  To  permit  Mrs.  Van  Cleef  to 
make  her  latent  and  secret  equity  the  basis 
of  a  claim  to  defeat  an  adverse  possession,  if 
in  fact  It  be  necessary  for  her  co-tenants  to 
rely  upon  any  adverse  possession,  which  I 
do  not  concede,  would  be  inequitable.  My 
Judgment  is  against  the  claim  set  up  by  the 
cross-bill  upon  this  question  of  the  statute 
of  limitations,  based  upon  a  20  years''  ad- 
verse i)ossesslon.  But  whether  I  l^e  right  or 
wrong  in  this  view,  there  is  another  statute 
of  limitations,  which,  to  my  mind,  is  entirely 
dispositive  of  the  case  against  Mrs.  Van 
Cleef.  It  is  the  6-year  period,  within  which 
an  action  of  assumpsit  may  be  commenced 
for  the  recovery  of  damages  for  a  breach  of 
a  simple  contract  for  the  payment  of  money, 
for,  even  if  she  were  entitled  to  an  equita- 
ble mortgage,  she  also  had  a  remedy  at  law 
for  the  recovery  of  the  amount  she  exi>ended 
for  the  use  of  her  mother  at  her  mother's 
request  Where  there  is  both  a  legal  and  an 
equitable  remedy  for  the  same  cause  of  ac- 
tion. If  the  legal  remedy  is  barred  by  lapse  of 
time  the  equitable  remedy  will  also  be  held 
to  be  barred.  Smith's  Adm'r  v.  Wood,  42  N. 
J.  Eq.  563,  17  Atl.  881. 

The  averment  is  that  Mrs.  Van  Cleef,  at 
the  special  instance  and  request  of  her  moth- 
er, Mrs.  Clark,  laid  out  and  expended  the 
sum  of  $4,000  for  her  in  the  payment  and 
discharge  of  a  mortgage,  upon  her  promise 
to  execute  a  mortgage  to  Mrs.  Van  Cleef,  to 
secure  ber  upon  the  land  which  she  exonerat- 
ed by  the  payment  of  the  mortgage  for  her 
mother.  The  allegation,  further,  is  that  the 
mother  failed  and  neglected  to  make  the 
mortgage  to  her  daughter.  The  money  was 
advanced  December  11,  1880.  Upon  the 
breach  of  this  contract,  which  occurred  as 
soon  as  the  contract  was  made,  Mrs.  Van 
Cleef,  instead  of  resorting  to  equity  for  the 
establishment  of  a  lien  upon  the  lands  for 
the  money  in  question,  or  for  a  specific  per- 
formance of  the  contract  to  execute  a  mort- 
gage, could  have  sued  her  mother  in  a  com- 
mon-iaw  court  for  money  paid  to  the  use  of 
her  mother.  The  breach  of  all  parol  or  sim- 
ple contracts,  whether  verbal  or  writt«i,  or 
express  or  Implied,  or  for  the  payment  of 
money,  or  for  the  performance  or  omission 
of  any  other  act,  is  remediable  by  action  of 
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assumpsit  Tbas  it  lies  to  recoTer  money 
lent  by  the  plaintiff  to  the  defendant,  or  paid 
by  the  plaintiff  on  the  account  of  the  defend- 
ant at  bis  request.  1  Ch.  PL  *99.  In  a 
case  of  a  bill  for  an  account  of  the  prof- 
its of  an  estate,  received  by  the  defendant 
while  the  complainant  was  an  infant,  It  ap- 
peared that  the  defendant  had  possession  un- 
der an  agreement  constituting  him  a  trustee 
for  the  Infant  The  hill  was  not  filed  until 
more  than  six  years  after  the  infant  became 
of  age,  and  it  was  held  that  the  statute  bar- 
red the  action  In  equity  as  it  would  have 
barred  a  common-law  action  of  account,  as 
the  complainant  might  have  had  his  action 
of  account  at  law,  and  there  was  therefore 
no  necessity  for  his  seeking  relief  In  equity. 
Partridge  v.  Wells,  30  N.  J.  Eq.  176,  at  page 
179.  In  this  case  (Partridge  v.  Wells)  Vice 
Chancellor  Van  Fleet  remarked:  "The  test 
then,  obviously  prescribed  by  the  rule  Is, 
Had  the  suitor  a  remedy  at  law  which  he 
has  lost?  If  the  complainant  in  this  case 
had  a  complete  remedy  at  law,  which  has 
been  lost  by  lapse  of  time,  he  is  not  entitled 
to  the  remedy  he  seeks  here."  There  can  be 
no  doubt  of  Mrs.  Van  CHeefs  adequate  and 
appropriate  remedy  In  a  court  of  law,  In  an 
action  of  assumpsit  for  money  paid  to  the 
use  of  her  mother,  during  the  six  years 
which  elapsed  next  after  the  date  of  the 
transaction.  This  ground  of  objection,  name- 
ly, that  the  statute  of  limitations  is  fatal  to 
the  relief  sought  by  the  defendant,  Mrs.  Van 
Cleef,  on  her  cross-bill,  being  valid,  the  mo- 
tion will  prevail,  and  the  cross-bill  must  be 
struck  out 

It  Is  onnecessary  to  consider  the  third 
ground  of  objection  to  the  cross-bill,  which, 
by  the  way,  would  not  be  considered  In  any 
event,  as  It  Is  too  vague  and  general. 

Since  the  argument  of  this  motion  the 
death  of  the  complainant  has  been  suggested 
on  the  record.  This  being  so,  the  order  strik- 
ing out  the  cross-bin  may  be  entered  nunc 
pro  tunc  as  of  August  25th  last  the  day  on 
which  the  matter  was  submitted.  This  is 
the  usual  practice.  Dan.  Ch.  PI  &  Pr.  (6 
Am.  Ed.)  'lOlT;  Burnham  v.  Dallhig,  16  N. 
J.  Eq.  310. 


(7S  N.  J.  B.  (97) 

ROLL  et  aU  ▼.   EVERITT  et  al. 

(Court  of  Enprs  and  Appeals  of  New  Jersey. 

Nov.  16,  190&) 

1.  EVIDKROC  (S  1T7*) — Secondast  EVIDEnOK. 

Secondary  evidence  of  documents  out  of  the 
jnrisdictioD  of  the  court  Is  not  admissible  mere- 
ly upon  proof  of  that  fact,  even  though  the 
documeDts  are  the  papers  of  a  third  party  not 
interested  in  the  pending  controversy. 

[Ed.    Note.— For  other  cases,   see   Evidence, 
Cent  Dig.  {  577 ;    Dec.  Dig.  |  177.*] 

2.  Tenawct  in  Common  (5  20*)— Tax  Title— 
RlOHTB  OF  Co-Tenants. 

Where  one  tenant  in  common  acquires  a 
tax  title  or  redeems  land  from  a  tax  sale,  his 


act  inures  to  the  benefit  of  his  co-tenants  upon 
their  reimbursing  him  for  their  proportionate 
share  of  the  amount  paid  by  him. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  §t  60,  61 ;  Dec.  Dig.  i  20.*] 

8.  Tenancy  in  Common  (|  30*)  —  Right  to 

CONTEIBUTION— EnFOBCEMENT. 

A  tenant  in  common  who  discharges  a  lien 
U]K>n  the  common  property  has  a  right  to  con- 
tribution from  his  co-tenant,  and  as  security  is 
entitled  to  a  lien  upon  his  co-tenant's  share  of 
the  property.  The  lien  may  be  enforced  in 
equi^  by  treating  the  tax  deed  as  valid  and 
subsisting  for  that  purpose. 

[Ed.  Note. — ^For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  {§  95,  99:  Dec.  Dig.  ( 
30.*] 

4.  Pabtitioh  (|  10*)— Right  to  Sub— Oustbb. 
A  tenant  m  common  who  has  been  dis- 
seised is  not  entitled  to  partition,  but,  to  pre- 
vent a  tenant  In  common  from  having  parti- 
tion, there  must  be  an  actual  ouster. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  i  60;   Dec.  Dig.  !  19.*] 

(Syllabus  by  the  <>>art) 

Appeal  from  Court  of  Chancery. 

Bill  by  Melford  N.  Roll  and  others,  execu- 
tors, against  Abraham  Everltt  and  others. 
From  a  decree  (65  Atl.  732)  advised  by  the 
Vice  Chancellor,  defendants  appeal.  Re- 
versed. 

Alan  H.  Strong,  for  appellanta  Frederick 
M.  ^.  Pearce,  for  respondents. 

SWATZE,  J.  This  was  a  bill  for  parti- 
tion. The  property  was  conveyed  by  one 
Cotheal  to  Mary  Jane  Roll  and  Sarah  B.  Dey 
by  deed  dated  April  16, 1874,  which  purported 
to  convey  three  tracts  of  land,  including  the 
land  now  In  question.  The  complainants  are 
the  successors  In  title  of  Mary  J.  Roll,  but  it 
Is  unnecessary  to  state  In  detail  the  devolu- 
tion of  title  to  the  share  claimed  by  them. 
Sarah  E.  Dey's  share  was  conveyed  by  the 
sheriff  In  1877  to  Ward  C.  Perrine  and  Abra- 
ham Everltt  who  subsequently  acquired  a  tax 
tltie. 

The  first  difficulty  tn  the  case  arises  out  of 
the  following  clause  In  the  deed:  "It  is 
agreed  by  and  between  tt^  parties  to  these 
presents,  that  this  Indenture  shall  not  conflict 
with  the  title  of  any  part  of  the  aforesaid 
premises  previously  sold  and  conveyed  by  said 
Alexander  I.  Cotheal  and  James  D.  Thomas, 
to  any  party  or  parties,  and  this  deed  is  sub- 
ject to  any  such  conveyances."  The  defend- 
ants contend  that  the  property  in  question 
had  been  conveyed  by  Cotheal  and  Thomas  in 
1835  to  Peter  G.  Taylor,  and  that  therefore, 
no  title  passed  by  the  deed  to  Roll  and  Dey. 
They  also  claim  a  title  paramount  to  the 
complainant  by  virtue  of  a  tax  deed  from  the 
collector  of  taxes  dated  June  4, 1877,  to  Ward 
C.  Perrine  and  Abraham  Everltt  The  inter- 
est of  Everltt  under  this  tax  deed  was  con- 
veyed after  his  death  by  conmilssloners  ap- 
pointed in  partition  proceedings  to  Ward  O. 
Perrine,  George  L.  Everltt  and  John  R.  Ever- 
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Itt  The  share  of  George  L.  Ererltt  snbae- 
quently  passed  by  hla  will  to  his  sons  Abra- 
ham and  William  C. — ^two  of  the  defendants. 
The  share  of  Ward  O.  Perrlne  subsequently 
passed  by  his  will  to  other  defendants. 

The  proof  offered  of  the  alleged  conTey- 
ance  from  Cotheal  and  Thomas  to  Taylor 
consisted  of  copies  of  books  of  account  of 
Cotheal  and  Thomas  as  trustees  containing 
record  of  sales  of  lots,  part  of  the  tracts  in 
question.  It  was  the  same  proof  that  was  re- 
sorted to  In  the  case  of  Boll  ▼.  Rea,  60  N.  J. 
Law,  264,  12  Atl.  905,  and  there  held  suf- 
ficient to  carry  the  case  to  the  Jury.  This 
ruling  was  subsequently  approved  by  this 
court  In  Boll  r.  Bea,  tl  N.  J.  Law,  647.  32 
■Atl.  214  In  that  case,  however,  the  copies 
taken  from  the  trustees'  books  had  been  io: 
troduced  by  consent,  and  the  question  pre- 
sented was  whether  such  a  reasonable  search 
had  been  made  for  the  deed  to  Iiary,  which 
was  the  one  there  In  question,  that  secondary 
evidence  of  Its  contents  was  permissible.  In 
the  present  case  the  defendants  seek  to  go 
further,  and,  without  having  the  consent  of 
their  adversaries,  they  seek  to  prove  the 
existence  of  a  similar  deed  to  Taylor,  not  by 
the  secondary  evidence  of  the  original  books 
of  the  trustees,  but  by  a  copy  of  that  sec- 
ondary evidence.  If  we  assume  that  the 
books  themselves  would  be  admissible  evi- 
dence, it  does  not  follow  that  a  copy  thereof 
Is  admissible  because  they  are  out  of  our 
Jurisdiction.  On  this  question  the  authori- 
ties are  at  variance.  In  the  last  edition  of 
Greenleaf  on  Evidence,  {  663e,  and  In  Wig- 
more  on  Evidence,  $  1213,  cases  are  cited  on 
either  side.  Thus,  in  Boyle  v.  Wiseman,  10 
Ezch.  647,  It  was  held  that  the  contents  of 
a  letter  written  by  Cardinal  Wiseman,  and 
In  the  possession  of  a  resident  of  France, 
which  was  alleged  by  the  plaintiff  to  be  libel- 
ous, and  could  not  be  proved  by  secondary 
evidence  merely  because  the  person  who  had 
possession  of  it  was  beyond  the  Jurisdiction 
of  the  court,  and  had  refused  to  deliver  it 
np  at  the  request.of  a  third  person,  who  did 
not  disclose  the  purpose  for  which  it  was 
wanted ;  and  In  Turner  v.  Tates,  16  How.  14, 
14  L.  Ed.  824,  secondary  evidence  of  an  in- 
voice, which  was  presumed  to  have  been  sent 
to  London,  was  rejected,  upon  the  ground 
that  the  deposition  of  the  party  in  London 
having  possession  in  that  way  should  have 
been  taken,  or  some  proper  attempt  made  to 
obtain  it  On  the  other  hand,  in  Bruce  v. 
241colopulo,  11  Excb.  129,  where  it  became 
necessary  to  prove  that  the  failure  to  load  a 
vessel  In  accordance  with  a  charter  party 
was  due  to  the  restraint  of  princes,  it  was 
held  that  evidence  of  the  contents  of  printed 
placards  purporting  to  be  signed  by  Prince 
Gortschakotr,  and  posted  at  a  Black  Sea  port, 
was  admissible ;  and  in  Burton  v.  Drlggs,  20 
Wall.  125,  22  L.  Ed.  299,  the  court  in  Ver. 
mont  admitted  secondary  evidence  of  the 
contents  of  the  books  of  a  bank  in  New  Tork 


state.  Although  In  tbe  opinion  In  this  case 
it  was  said  that,  the  books  being  ont  of  the 
state  and  beyond  the  Jurisdiction  of  the 
court,  secondary  evidence  to  prove  their  con- 
tents was  admissible,  it  must  be  noted  that 
the  plaintiff  had  endeavored  to  obtain  them 
for  use  on  the  trial,  and  that  the  custodian 
refused  to  permit  them  to  go,  and  the  depo- 
sition of  the  cashiers  of  the  bank  during  the 
period  covered  by  the,  controversy  was  taken. 
We  think  it  would  be  quite  unsafe,  in  view  of 
the  grounds  upon  which  the  rule  forbidding 
the  introduction  of  secondary  evidence  rests, 
to  lay  it  down  broadly  that  secondary  evi- 
dence of  documents  ont  of  the  Jurisdiction 
of  the  court  Is  admissible  when  that  fact 
alone  appears,  even  though  the  documents 
are  the  papers  of  a  third  party  not  interested 
In  the  pending  controversy.  It  ought  at  least 
to  appear  that  some  effort  had  been  made  to 
secure  the  original  documents.  We  are  not  pre- 
pared to  say  that  such  an  effort  ought  not  to 
include  the  taking  of  depositions  within  the 
foreign  Jurisdiction.  In  the  present  case  the 
defendants  did  nothing  to  secure  the  original 
documents,  and  contented  themselves  with 
proving  the  death  of  Cotheal,  and  the  fact 
that  he  had  resided  outside  of  the  Jurisdiction 
of  New  Jersey.  No  effort  seems  to  have  been 
made  to  ascertain  whether  the  documeut& 
were  still  in  existence,  and,  if  so,  in  whose 
custody  they  were  to  be  found.  We  think, 
therefore,  that  the  Vice  Chancellor  was 
quite  right  In  disregarding  the  claim  of  the 
defendants  that  the  title  to  the  land  in  ques- 
tion was  In  Taylor. 

With  reference  to  the  tax  title,  the  Vice 
Chancellor  held  upon  an  examination  of  the 
tax  deed  that  it  was  void  because  it  failed 
to  comply  with  the  law  then  in  force ;  but  he 
felt  constrained  by  our  decision  in  Slockbow- 
er  T.  Kanouse,  50  N.  J.  Eq.  481,  26  Atl.  333, 
not  to  determine  that  question,  regarding  it 
as  a  question  of  pure  law.  He  therefore  held 
the  case  to  enable  the  defendants  to  establish 
their  title  under  that  deed,  and  required 
them  to  take  proceedings  for  that  purpose 
within  SO  days.  Upon  their  failure  to  take 
such  proceedings,  he  advised  a  decree  that  the 
premises  described  In  the  bill  are  free  and 
clear  of  any  lien  or  incumbrance  under  and 
by  virtue  of  the  tax  deed. 

We  do  not  find  it  necessary  to  determine 
whether  the  Court  of  Chancery,  had  the  rl^t 
to  impose  upon  the  defendants  In  a  partition 
suit  the  burden  of  establishing  a  title  adverse 
to  that  of  the  complainant.  That  question 
was  not  Involved  in  the  case.  At  the  time 
the  tax  title  was  acquired  Ward  C.  Perrlne 
and  Abraham  Everitt  were  tenants  In  com- 
mon with  Mrs.  Roll  by  virtue  of  the  sheriff's 
deed  conveying  the  Dey  title  to  them.  The 
law  is  well  settled  tha^  where  one  tenant  In 
common  acquires  a  tax  title  or  redeems  land 
from  a  tax  sale,  his  act  Inures  to  the  benefit 
of  bis  'co-tenant  upon  their  reimbursing  him 
for  their  proportionate  share  of  the  amount 
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paid  by  him.  The  principle  la  In  some  of 
the  case*  put  upon  the  ground  of  a  confiden- 
tial relationship  between  the  tenants  In- com- 
mon. 1  Leading  Cases  in  Equity  (4  Am.  Kd.) 
68^.  Other  cases  rest  the  doctrine  upon 
the  principle  that  one  cannot  be  allowed  to 
acquire  a  right  by  his  own  default  This 
principle  would  be  violated  if  a  tenant  In 
common,  who  is  equally  obligated  to  pay  all 
the  taxes  upon  the  joint  property,  were  al- 
lowed to  acquire  rights  superior  to  his  co- 
tenant  by  defaulting  In  his  obligation,  and 
forcing  the  public  authorities  to  take  pro- 
ceedings for  the  collection  of  the  tax.  Other 
cases  seem  to  rest  the  doctrine  upon  the  view 
that  one  who  has  title  to  land  cannot  acquire 
a  superior  title  by  means  of  a  tax  deed.  In 
the  view  of  these  cases,  the  acquisition  of  the 
tax  title  amounts  to  nothing  more  than  a 
redemption  of  the  purchaser's  own  land  from 
a  Hen. 

The  cases  are  carefully  stated  by  Mr.  Jus- 
tice Holmes  in  Hurley  v.  Hurley,  148  Mass. 
444,  19  N.  B.  S45,  2  li.  R.  A.  172.  The  rule 
has  been  held  applicable  where  the  tenant  in 
common  became  such  after  the  tax  title  was 
acquired.  Dubois  v.  Campau,  24  Mich.  360. 
Flinn  ▼.  McKlnley,  44  Iowa,  68,  a  case  where 
one  tenant  In  common  had  become  the  as- 
Blg:nee  of  a  tax  certificate,  and  afterwards 
became  a  tenant  in  common  before  he  receiv- 
ed the  tax  deed ;  and  to  cases  where  the  ten- 
ant in  common  had  acquired  the  tax  title 
from  a  third  person,  who  had  purchased  at 
the  tax  sale,  Lloyd  v.  Lynch,  28  Pa.  41&- 
423,  70  Am.  Dec.  137. 

The  extent  to  which  the  courts  go  Is 
well  Illustrated  by  Bums  v.  Byrne,  45  Iowa, 
285,  Busch  T.  Huston,  75  III.  843,  and  Chace 
T.  Durfee,  16  R.  L  348.  14  Atl.  919,  where 
It  was  held  that  a  purchase  by  the  husband 
of  a  tenant  in  common  would  inure  to  the 
benefit  of  all  the  co-tenants  of  the  wife.  The 
cases  are  collected  In  a  note  to  Hoyt  r.  Light- 
body,  8  Ann.  Cas.  984. 

In  the  present  case  the  taxes  were  assess- 
ed prior  to  the  acquisition  of  title  by  Perrlne 
and  Everltt  under  the  sheriff's  deed.  If  the 
lien  of  the  municipality  for  the  taxes  had 
not  then  expired,  Perrlne  and  Everltt  could 
only  secure  the  release  of  their  undivided 
interest  by  payment  of  the  whole  tax,  and  in 
making  such  payment  were  only  discharging 
their  obligation  to  the  public  on  account  of 
their  land.  Upon  the  principles  above  stated 
they  could  not  acquire  any  title  to  the  land 
against  their  co-tenant  by  their  own  default 
If.  however,  the  Hen  had  then  expired,  the 
collector  of  taxes  was  without  power,  and  the 
tax  deed  conveyed  no  title. 

The  right  of  a  tenant  in  common  who  dls- 
«diarges  a  lien  upon  the  common  property  Is 
to  contribution  from  his  co-tenant,  and  as 
security  he  is  entitled  to  a  Hen  upon  his  co- 
tenant's  share  of  the  property.     O^hat  lien 


may  be  enforced  in  equity  by  treating  the 
tax  deed  as  valid  and  subsisting  for  that 
purpose;  and  In  Hurley  v.  Hurley,  it  was 
held  that  until  the  amount  had  been  paid, 
the  co-tenant  had  no  right  to  the  possession 
of  any  part  of  the  land  in  equity  or  at  law. 
It  was  accordingly  held  in  that  case  that  the 
petition  for  partition  was  rightly  dismissed. 
In  the  Hurley  Case,  however,  the  tenant  who 
had  paid  the  taxes  actually  took  possession 
of  the  property.  In  the  present  case  the  land 
is  unoccupied  land  of  which  neither  com- 
plainants nor  defendants  have  the  actual 
possession.  At  common  law  a  tenant  in  com- 
mon who  had  been  disseised  could  not  have 
the  writ  of  partition ;  and  the  reason  is  that 
given  by  Co.  Litt  167,  in  discussing  the  right 
of  partition  as  between  copartners:  "They 
no  longer  hold  the  estate  together."  But,  In 
order  to  prevent  one  tenant  In  common  from 
having  a  partition,  there  must  be  an  actual 
ouster.  In  the  absence  of  such  ouster,  the 
ordinary  rule  prevails  that  the  possession 
of  one  tenant  In  common  Is  the  possession  of 
all.    Foulke  v.  Bond,  41  N.  J,  Law,  527. 

The  fact  that  the  statute  authorizing  the 
sale  of  land  for  taxes  as  it  exlat^d  when  the 
tax  deed  was  made  (Uen.  St  1805,  p.  3351, 
I  322)  authorized  the  purchaser  at  the  tax 
sale  to  hold  and  enjoy  real  estate  during  the 
term  for  which  he  purchased  the  same  does 
not  prevent  the  operation  of  this  rule.  The 
tax  deed  inures  to  the  benefit  of  all  tenants 
m  common ;  and,  if  kept  alive  at  all.  Is  only 
kept  alive  in  equity  for  the  purpose  of  en- 
forcing the  right  to  contribution.  Such  right 
Is  no  bar  to  a  bill  in  equity  for  partition. 

The  result  Is  that  we  reach  the  same  con- 
clusion reached  by  the  Vice  Chancellor,  ex- 
cept so  far  as  he  decreed  .that  the  premises 
were  free  and  clear  of  any  lien  or  any  Incum- 
brance under  or  by  virtue  of  the  tax  deed^ 
In  this  respect  the  decree  is  erroneous  and 
must  be  reversed,  and  the  record  remitted 
to  the  Court  of  Chancery,  and  a  decree  en- 
tered for  partition,  which  shall  provide  that 
the  defendants  have  a  Hen  upon  the  complain- 
ants' share  for  the  proportionate  part  of  the 
taxes  upon  the  property  In  question  paid  by 
the  defendants  or  their  predecessors  In  title, 
with  Interest  from  the  date  of  payment 
This  wiU  necessitate  the  taking  of  further 
proofs. 

(»  N.  J.  u  «a) 

FLBCKBNSTEIN  BROS.  00.  ▼.  FLBCK- 

ENSTEIN. 

(Court  of  Bhnors  and  Appeals  of  New  Jersey. 

Nov.  16,  1908.) 

L  COHTRAOTB    (I    117*>— RkSTKAIKT  OF  TKSDB 

— Vaiidity. 

A  provision  in  a  OMitract  for  the  sale  of 
defendant's  interest  In  a  n>rporatlon,  binding 
him  not  to  engage  in,  promute,  or  i^ve  his  name 
to,  any  siinilar  bnsiness  located  within  500  milea 
from  Jersey  City  for  20  years,  was  only  in  par- 
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tlal  restraint  of  trade,  and  was  not,  therefore, 
contrary  to  pnblle  policy,  unless  it  went  fur- 
ther than  was  reasonably  required  for  the  pro- 
tection and  enjoyment  of  the  business  sold,  or 
unless  the  restraint  was  so  great  as  to  interfere 
with  the  interests  of  the  public 

[EM.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  §§554,  555 ;    Dec  Dig.-  f  ai7.»] 

2.  contkacts  (§  117*)  —  aobepment  not  to 
Enoaob;  in  Business — Va.i,idity. 

A  contract  not  to  engage  in  business  within 
a  specified  area  for  a  specified  term  is  not  in- 
jurious to  public  interests  as  long  as  the  area 
IS  no  greater  than  that  covered  by  the  busi- 
ness, the  good  will  of  which  is  sold. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §j  554,  556;   Dec  Dig.  §  117.*] 

S.  CoNTBAOTS  (§  137*)— Restraint  ot  Trade 
— ^Pabtial  Illeqalitt— Severance.  _ 

Defendant,  on  selling  his  interest  in  a  cor- 
poration, agreed  not  to  engage  in  promoting,  or 
to  give  his  name  to,  any  similar  business  with- 
in 500  miles  of  Jersey  City  for  20  years.  Held, 
that  such  contract  should  be  construed  to  re- 
strain defendant,  eithtr  in  Jersey  City  or  with- 
in 500  miles  therefrom,  and  as  so  read  was  sev- 
erable and  sustainable  in  so  far  as  it  applied 
to  the  city,  even  If  unenforceable  as  to  the  out- 
side territory. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  |§  554,  655;    Dec  Dig.  |  137.*] 

Pitney,  Ch.,  and  Swayze,  Voorhees,  and 
Oreen,  JJ.,  dissenting. 

Error  to  Supreme  Court. 

Action  by  tbe  Fleckensteln  Bros.  Company 
against  George  Fleckensteln.  Judgment  for 
defendant,  and  complainant  brings  error. 
Reversed. 

Oilbert  Collins  and  Albert  I.  Drayton,  for 
plaintiff  In  error.  James  A,  Gordon,  for  de- 
fendant Is  error. 

OUMMERE,  C.  J.  The  plaintiff  In  this 
case,  Fleckensteln  Bros.  Company,  was  in- 
corporated in  1901,  with  a  capital  of  $40,000, 
for  the  purpose  of  manufacturing  bologna 
and  other  pork  products,  curing  bams  and 
bacon,  and  selling  these  articles,  both  at 
wholesale  and  retail.  Its  principal  places 
of  business  were  located  In  Jersey  City,  but 
Its  product  was  sold,  not  only  there,  but  al- 
so in  other  places  in  Hudson,  Essex,  Union, 
and  Passaic  counties,  in  New  Tork  City,  and 
places  adjacent  thereto,  and,  to  a  limited  ex- 
tent. In  Pennsylvania.  Its  business  was  al- 
most Immediately  a  profitable  one.  The  de- 
fendant George  Fleckensteln,  was  Its  man- 
ager, and  owned  a  controlling  Interest  In  Its 
stock.  On  October  6,  1902,  he  sold  out  his 
holdings  of  stock  to  one  Nlederlltz,  and  oth- 
ers who  were  associated  with  him,  thus  giv- 
ing them  the  control  of  the  corporation.  The 
consideration  for  the  sale  was  over  $24,000, 
and  for  this  payment.  In  addition  to  the 
transfer  of  his  stock,  the  defendant  entered 
into  the  following  agreement  with  the  cor- 
poration: "Jersey  City,  N.  J.,  October  6, 
1902.  For  the  sum  of  one  dollar  to  me  paid 
(receipt  of  which  la  hereby  acknowledged) 
by  Fleckensteln  Bro&  Company  of  Jersey 
City,  N.  J.,  I  do  hereby  guarantee  and  agree 


to  and  with  said  company  fbat  I  will  not  di- 
rectly or  indirectly  engage  in,  promote  or 
give  my  name  to  any  business  of  the  same 
kind  or  character  as  that  now  carried  on  by 
said  company  within  five  hundred  miles  from 
the  city  of  Jersey  City,  N.  J.,  at  any  time 
within  the  period  of  twenty  years  from  the 
date  hereof.  George  Fleckensteln.  Witness, 
Henry  Nlederlltz."  In  less  than  five  months 
after  the  making  of  this  agreement  the  de- 
fendant became  Interested  in  a  competlns 
business  established  In  Jersey  City,  under  the 
name  of  R.  E.  Fleckensteln  &  Co.,  and  this 
suit  was  brought  to  recover  the  damages  re- 
sulting to  the  company  from  the  breach  of 
bis  contract  The  trial  of  the  cause  resulted 
in  a  nonsuit,  the  court  below  being  of  opin- 
ion that  the  contract  was  one  which  Imposed 
an  unreasonable  restraint  upon  trade,  and 
was  therefore  invalid;  that  It  was  indivis- 
ible, and  therefore  not  enforceable,  ev«t 
within  the  territory  of  Jersey  City.  The  cor- 
rectness of  this  ruling  is  now  challenged  by 
the  plaintiff. 

The  contract  In  question  Is  one  which  is 
In  partial  restraint  of  trade.  It  Is  therefore, 
under  all  the  cases,  not  objectionable  to  pub- 
lic policy,  unless  It  goes  further  than  is  rea- 
sonably required  for  the  protection  and  enjoy- 
ment of  the  business  sold,  or  unless  the  re- 
straint is  so  great  as  to  Interfere  with  the  In- 
terests of  the  public  And  it  may  be  added 
that  the  trend  of  opinion  of  the  present  day 
Is  that  such  a  contract  Is  not  injurious  to  the 
public  interests,  so  long  as  the  area  witbin 
which  the  tmsiness  is  restrained  is  no  great- 
er than  Is  covered  by  the  business  whose  good 
will  has  been  sold.  Page  on  Contr.,  vol.  1,  i 
378,  and  cases  cited.  Whether  a  contract 
which  extends  the  area  of  restraint  beyond 
the  territory  within  which  tbe  business  » 
being  carried  on  at  the  time  of  its  sale  Im- 
poses an  unreasonable  restraint  upon  trade 
is  a  question  upon  which  courts  differ.  The 
preponderance  of  view  seems  to  be  that  It 
does.  Nevertheless  there  is  much  force  In  tbe 
contention  that  a  person  who  purchases  tbe 
good  will  of  a  business,  with  the  purpose  of 
extending  its  scope,  is  entitled  to  bargain 
with  his  vendor  against  competition  witbln 
tbe  territory  Into  wblcb  he  designs  to  ex- 
tend It,  and  that  such  a  contract  is  not  op- 
posed to  public  policy  when  the  area  which  U 
embraces  is  not  greater  than  that  which  tbe 
parties  may  fairly  anticipate  tbe  extended 
business  will  cover.  "It  Is  of  public  inter- 
est that  tbe  owner  of  a  business  who  desires 
to  sell  it  shall  be  able  to  get  a  fair  price  for 
It,  and  that  his  purchaser  shall  be  able  to  ob- 
tain by  hie  purchase  that  which  he  desires 
to  buy.  Obviously 'the  only  practical  mode 
of  accomplishing  that  purpose  Is  by  tbe  ven- 
dor's contracting  for  some  restraint  upon  bis 
acts  preventing  him  from  engaging  In  tbe 
same  business  in  competition  with  that  whicb 
he  has  sold."    Trenton  Potteries  Co.  v.  Oll- 
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pbant,  68  N.  J.  Eq.  S14.  43  AU.  726,  46  L.  R. 
A.  255,  78  Am.  St  Rep.  612.  And  Just  as 
obyloasly  the  value  of  the  good  will  Is  en- 
hanced by  affording  to  the  vendee  protection 
against  competition  from  the  vendor  within 
the  territory  Into  vrbich  both  parties  under- 
stand the  vendee  proposes  to,  and  may  rea- 
sonably expect  to  be  able  to,  extend  the  busi- 
ness. 

If  a  contract  having  the  scope  suggested 
does  not  Impose  an  unreasonable  restraint 
upon  trade.  It  would  seem  that  the  question 
whether  the  area  which  was  embraced  In  a 
given  contract  was  greater  than  was  required 
for  the  full  protection  of  the  vendee  must  or- 
dinarily be  one  of  f&ct  to  be  determined  by  the 
jury,  rather  than  the  court,  when  an  action 
at  law  is  brought  for  Its  breach.  As  was 
pointed  out  in  the  Trenton  Potteries  Case, 
supra,  in  the  days  when  orders  and  responses 
had  to  be  transmitted  by  mall,  and  the  mall 
was  carried  by  stagecoach  and  goods  were 
transported  by  pack  or  wagon,  the  area  of 
the  trade  of  a  manufactvirer  or  tradesman 
was  necessarily  limited  by  these  conditions. 
Now  that  orders  and  responses  may  be  trans- 
mitted over  hundreds  of  miles  by  telegraph 
and  telephone,  and  quick  transit  may  be  had 
for  goods,  either  by  express  or  freight,  com- 
petition has  assumed  altogether  different  pro- 
portions, and  what  would  have  been  at  one 
time  merely  a  burden  upon  the  vendor  may 
now  be  essential  to  the  reasonable  protection 
of  the  vendee.  The  case  in  hand,  however, 
does  not  require  a  determination  of  the  ques- 
tion whether  or  not  such  a  contract  as  that 
indicated  imposes  an  unreasonable  restraint 
upon  trade.  By  the  terms  of  the  agreement 
sued  upon  the  defendant  promised  not  to 
engage  In  a  competing  business  "within  five 
bnndred  miles  from  the  city  of  Jersey  City." 
Taken  literally,  this  language  does  not  in- 
clude the  city  of  Jersey  City  within  the  area 
of  protection ;  and  yet,  when  it  is  remember- 
ed that  the  principal  business  of  the  corpora- 
tion was  carried  on  In  that  city.  It  cannot 
be  doubted  that  both  parties  intended  by  the 
words  used  to  include  it  In  the  territory  with- 
in which  the  defendant  agreed  not  to  carry 
on  a  competing  business.  So  construed,  the 
contract  may  fairly  be  read  as  binding  the 
defendant  not  to  engage  in  a  business  of  the 
character  conducted  by  the  corporation,  "ei- 
ther In  the  city  of  Jersey  City  or  within  five 
hundred  miles  from  that  city."  Reading  it 
thus,  the  description  of  the  area  within 
which  the  contract  restrains  the  defendant 
is  a  divisible  one,  embracing  not  one  whole 
area,  but  two  areas  disjunctively  described. 
Assuming  that  the  restraint  contracted  for. 
so  far  as  it  embraces  territory  outside  of 
Jersey  City,  is  unreasonable,  and  that  the 
contract  is  to  that  extent  invalid,  neverthe- 
less. In  respect  to  Jersey  01^,  It  was  clearly 
necessary  for  the  protection  of  the  business 
as  It  existed  at  the  time  of  the  sale,  and  to 


that  extent  is  not  in  opposition  to  public  pol- 
icy, and  may  be  enforced.  Trenton  Pottwles 
Co.  V.  Oliphant,  supra. 

It  is  said  that  a  construction  which  makes 
the  area  embraced  In  this  contract  divisible 
is  a  forced  one;  that  the  words  used  In  the 
contract  describe  an  indivisible  area,  and  ex- 
press the  Intention-  of  the  parties  In  that  re- 
gard. I  cannot  think  so.  Ordinarily  It  is  a 
reasonable  presumption  that  parties  intend 
to  make  a  valid  contract ;  that  In  a  case  like 
the  present  th^  design  to  provide  a  restraint 
which  will  be  reasonable,  in  their  judgment, 
for  the  protection  of  the  purchaser  in  the 
enjoyment  of  the  subject  of  the  purchase 
(Trenton  Potteries  Case,  68  N.  J.  Eq.  617,  43 
Atl.  723,  46  L.  R.  A.  255,  78  Am.  St  Rep. 
612),  and  I  see  nothing  in  the  language  used 
by  these  parties  which  requires  the  conclu- 
sion that  their  intention  was  that,  unless  the 
full  measure  of  protection  afforded  to  the 
plaintiff  by  the  contract  was  capable  of  en- 
forcement against  the  defendant,  there 
should  be  no  protection  at  all  against  compe- 
tition by  the  latter.  The  construction  of  this 
contract  which  makes  the  description  of  the 
restricted  area  divisible  is  certainly  a  pos- 
sible one;  and  it  seems  to  me  that,  when  a 
vendor  endeavors  to  steal  from  his  vendee 
the  business  which  he  has  sold,  having  In  his 
pocket  the  moneys  which  were  paid  to  him 
for  it,  courts  should  be  diligent  in  the  en- 
deavor to  find  a  way  to  prevent  the  consum- 
mation of  so  fraudulent  a  scheme.  As  was 
said  by  Lord  Macnaughten  in  Nordenfelt  v. 
Maxim,  etc.,  Co.,  App.  Cas.  1894,  p.  573,  in 
speaking  of  a  case  like  the  present,  it  seems 
almost  absurd  to  talk  of  public  policy  in  con- 
nection with  such  a  case.  It  is  a  public 
scandal  when  the  law  is  forced  to  uphold  a 
dishonest  act;  and  the  public  suffers  no  in- 
jury in  being  deprived  of  the  privilege  of 
dealing  with  a  man  who  is  carrying  on  his 
business  in  violation  of  his  solemn  engage- 
ment not  to  do  so. 

The  construction  of  the  present  contract, 
which  makes  the  territory  it  embraces  divis- 
ible, is  as  I  have  said,  a  possible  one.  That 
being  so,  public  policy,  which  la  best  sub- 
served by  the  administration  of  justice,  re- 
quires that  it  should  be  adopted. 

The  judgment  under  review  will  be  re- 
versed. 

PITNEY,  Ch.,  and  SWATZB,  YOORHEES, 
and  GREEN,  JJ.,  dissent 

m  N.  J.  E.   68) 

MATHIS  v.  STEVENSON. 

(Court  of  Chancery  of  New  Jersey.     Oct.  31, 
1908.) 

1.  exkotttobs  and  admiitibrbatobb  ({  4s7f)— 
Actions  —  Limitations  —  Bab  of  Action 
Against  Estate. 

Orphans'   Court  Act,   Act  June   14,  1898, 

I  67  (P.  L  p.  738),  requires  a  decedent's  cred- 
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iton  to  brin?  tlieir  claims  against  the  estate 
within  a  certain  time.  Section  70  (page  740) 
bars  a  claim  not  made  within  that  time,  and 
section  71  (page  740)  provides  that  the  ex- 
ecutor may  give  written  notice  that  the  claim 
is  disputed,  when  the  creditor  must  commence 
snit  thereon  within  three  montlis  from  sach 
notice,  or  the  claim  will  be  barred.  Complain- 
ant's claim  for  money  loaned  her  husband  dur- 
ing his  lifetime  was  disputed  by  the  executor, 
and  salt  was  not  brought  tliereon  within  three 
months.  BeU,  that  the  purpose  of  the  statutes 
being  to  effect  a  speedy  settlement  of  estates, 
section  71  applied,  as  a  general  rule,  to  suits 
in  equity,  as  well  as  legal  actions,  and  com- 
plainants suit,  having  been  brought  In  equity 
only  because  of  the  relationship  when  the  debt 
was  created,  was  barred  by  her  failure  to  bring 
it  within  the  required  time. 

[Ed.  Note.— For  other  casea,  see  Executors 
and  Administrators,  Cent.  Dig.  |  1758;  Dea 
Dig.  I  437.»] 

2.  Words  and  Phrabbs— "Suit." 

The  term  "suit,"  though  frequently  used  to 
include  both  actions  at  law  and  suits  in  equity, 
is  more  appropriately  applied  to  the  latter. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  7,  pp.  676&-6778;  toL  8,  p. 
7809.] 

Suit  by  Elizabeth  Mathls  against  Charles 
B.  Stevenson  as  executor  of  William  Matbis, 
deceased.    Decree  for  defendant 

The  bill  Is  filed  by  a  widow  against  the 
executor  of  her  deceased  husband,  to  recover 
money  alleged  to  have  been  loaned  by  her  to 
her  husband  in  his  lifetime. 

The  plea  asserts  that  complainant  presented 
her  said  claim,  in  writing,  to  defendant,  and 
that  defendant  gave  notice,  in  writing,  to 
complainant  that  her  ^clalm  was  disputed, 
and  that  this  suit  was  not  brought  until  after 
the  expiration  of  three  months  from  the  time 
of  the  giving  of  such  notice,  and  that  the 
surrogate  has,  by  final  decree,  ordered  that 
all  creditors  of  defendant's  testator  who 
have  not  brought  in  their  claims  shall  be 
barred  from  any  action  therefor  against  de- 
fendant 

The  plea  has  been  set  down  for  hearing  to 
determine  Its  sufiSclency  as  a  bar  to  recovery. 

Thompson  &  Cole,  for  complainant  French 
&  Richards,  for  defendant 

LBAMINO,  v.  C.  (after  stating  the  facts 
as  above).  It  is  contended,  in  behalf  of  com- 
plainant that  the  provisions  of  our  statute 
barring  claims  against  executors  do  not  con- 
template claims  of  the  nature  of  the  present 
one,  over  which  a  court  of  law  cannot  take 
jurisdiction.  I  am  finable  to  reach  that  con- 
clusion. While  a  court  of  law  will  not  enter- 
tain jurisdiction  over  an  action  by  a  wife 
against  her  husband,  or  of  a  widow  against 
her  deceased  husband's  executor,  for  a  debt 
due  from  the  husband  to  the  wife,  the  juris- 
diction of  a  court  of  equity' to  maintain  such 
a  suit  has  long  been  recognized ;  and  I  find 
nothing  in  either  the  terms  or  the  policy  of 
our  statute  barring  claims  against  executors 
which  indicates  that  the  statute  relates  alone 


to  actions  at  law.  Section  67,  Orphans^ 
Court  Act  (Act  June  14,  1888  [P.  U  1S98,  p. 
738]),  requires  "creditors  of  the  decedent  to 
bring  in  their  debts,  demands  and  claims 
against  his  estate"  within  the  time  there- 
in specified.  Section  70  provides  for  a  final 
decree  barring  a  creditor  who  has  not  brought 
In  his  claim  within  the  time  limited,  and  en- 
acts that  such  creditor  "shall,  by  such  decreev 
be  forever  barred  of  his  or  her  action  there- 
for against  such  executor."  Section  71  pro- 
vides that  when  a  claim  is  presented  the  ex- 
ecutor may  in  writing  give  notice  that  the 
claim  la  disputed,  and  in  such  case  "sndi 
creditor  shall  bring  suit  therefor  in  three 
months  from  the  time  of  giving  such  notice; 
and  In  any  suit  not  commenced  within  said 
time,  said  decree  shall  bar  any  recovery  of 
the  account  or  part  so  disputed,  as  if  said 
debt  or  claim  had  not  t>een  presented  within 
the  time  so  limited  by  the  court"  It  will  be 
observed,  by  reference  to  the  provisions  of 
the  statute  above  quoted,  that  the  terms  of 
the  statute  clearly  include  any  debt  of  the 
deceased,  without  limitation  as  to  the  court 
where  such  debt  must  be  recovered.  The  re- 
quirement that  "suit"  shall  be  commenced 
within  three  months  from  the  time  the  dalm 
is  disputed  contains  no  snggestion  .that  an 
action  at  law  is  alone  contemplated.  The 
term  "suit"  though  frequently  used  to  In- 
clude an  action  In  a  court  of  law,  as  well  as 
a  suit  in  a  court  of  equity,  is  more  appr«> 
prlately  applied  alone  to  the  latter.  See 
Blade's  Law  Dictionary,  title  "Suit"  The 
well-recognlzed  spirit  and  ptu^iose  of  the  pro- 
Tislons  of  the  statute  under  conslderatioa 
also  indicate  that  the  intention  of  Ite  fram- 
ers  was  to  require  a  creditor  to  litigate  a 
claim  for  the  recovery  of  an  alleged  indebt- 
edness of  deceased,  within  the  time  specified, 
without  limitation  as  to  the  court  in  which 
such  claim  of  indebtedness  should  be  appro- 
priately asserted.  It  has  l>een  repeatedly 
held  that  the  general  purpose  of  the  statute 
is  to  effect  a  speedy  settlement  of  estates  of 
deceased  persons.  Newbold  r.  Feamimore^ 
63  N.  J.  Law,  807,  S0»,  21  Atl.  939;  Bmson 
▼.  Allen,  62  N.  J.  Law,  491,  493,  41  AU.  703 ; 
Simons  T.  Forster,  73  N.  J.  Law,  338,  341,  63 
Atl.  858.  With  such  general  legislative  pur- 
pose in  view  no  reason  suggests  itself  why 
the  statutory  requirement  shonldi  not  be 
held  to  include  suits  in  eqnity  as  wdl  as  ao> 
tion  at  law. 

I  have  not  nndertalcen  to  inquire  whether 
it  may  not  be  possible  for  some  class  of  equi- 
table claims  to  arise  against  the  estate  of  a 
deceased  person,  the  assertion  of  wtildi  max 
not  fall  within  the  provisions  of  the  act. 
But  where,  as  here,  the  claim  la  for  the  re- 
covery of  a  debt  arising  from  money  loaned 
by  a  wife  to  her  husband,  and  the  assertion 
of  the  claim  falls  within  the  jurisdiction  of 
the  court  of  chancery  only  because  the  indebt- 
edness arose  at  a  time  when  the  relationship 
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of  hasb'and  aad  wife  existed,  I  am  entirely 
dear  that  both  the  terms  and  spirit  of  the 
act  must  be  held  to  Include  such  a  claim. 
I  wlU  advise  an  order  sustalslug  the  plea. 


(It  N.  J.  z,.  TS6) 
KINNBX  T.  PHILADELPHIA  WATCH 

.  CASE   CO. 
(Coart  of  Brrora  and  Appeala  of  New  Jersey. 

Nov.  18,  190a) 

1.  GonTBACTS  (I  323*)  —  AcrnoHS— QuEsnoNB 

rOB  JUBT— Pbbfobmanci. 

Whether  a  contract  has  been  performed  is 
B  jaiT  question,  if  there  is  evidence  {rom  which 
it  might  properly  infer  that  the  plaintiff  bad 
performed  its  agreement  in  snbstantial  compli- 
ance with  its  terms. 

(Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  ||  1543-1548 ;    Dec.  Dig.  |  823.*] 

SL  BviDENCB  (i  546*>— Afpeai.  and  Ebbob  (| 
971*)— Opinion  Bvidbncb>— ESpebtb— QoAii- 

mCATION— RBVIE^— DlSOBETIOS    OF   COORT. 

The  qualification  of  an  expert  witness  rests 
largely  within  the  discretion  of  the  trial  court, 
and  its  finding  will  not  be  reviewed  on  writ  of 
error,  if  there  be  legal  evidence  before  the  trial 
court  to  justify  its  finding. 

[Ed  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  2363 ;  Dec.  Dig.  J  540  ;•  Appeal 
and  Error.  Cent.  Dig.  i  sSS2;  Dec.  Dig.  i 
©71.*]    ■ 

ft.  CoNiKAcrrs  (|  849»)— AcnoNS— Evidbnob— 

AOUISSIBIUTT. 

The  defendant  Introduced  in  evidence  a  let- 
ter, written  by  it  to  the  plaintiff,  complaining 
that  a  chimney  erected  by  plaintiff  for  defend- 
ant was  defective,  and  the  plaintiff  replied,  by 
letter,  that  be  was  willing  to  repair  anjr  de- 
fects in  the- chimney  which  mieht  be  pointed 
out.  To  this  no  reply  was  made,  nor  oppor- 
tunity afforded  the  plaintiff  to  make  any  re- 
pairs ;  but  the  defendant  proceeded  to  demol- 
ish the  chimney,  although  the  contract  between 
the  parties  required  the  plaintiff  to  repair, 
free  of  charge,  during  a  period  of  five  years,  any 
defects.  Held,  that  plaintiff's  letter  was  not  in- 
competent, immatenal.  or  irrelevant  on  the 
qnestion  of  the  substantial  performance  of  its 
contract  by  the  plaintiff. 

[EM.  Note.— For  other  cases,  see  Contracts, 
Dec  Dig.  >  849.*] 

4.  Appbal  and  Bbsob  (S  1047*)  —  Habui;esb 
Ebbob— Withdrawal  of  Evidbncb. 

The  plaintiff  offered  a  letter,  written  by  it, 
which  was  admitted  in  evidence  over  dctend- 
ant's  objection.  At  the  close  of  the  case  plain- 
tiff moved  for  permission  to  withdraw  the  let- 
ter which  was  granted.  Beld,  that  the  defend- 
ant suffered  no  injury  from  this  proceeding; 
for  if  the  letter  was  properly  admitted,  and  the 
defendant  desired  that  it  remain  in  evidence.  It 
had  the  right  to  offer  it  on  its  own  behalf, 
which  it  neglected  to  da 

[Eid.  Note. — ^For  other  cases,  see  Appeal  and 
Brror,  Dec.  Dig.  |  1047.*] 

Parker,  Vtedenbnrgh,  Green,  and  Gray,  33., 
dissenting. 

(Syllabna  by  the  Court) 

ESrror  to  Supreme  Conrt 

Action  by  George  H.  Kinney  against  the 
Philadelphia  Watch  Case  Company.  Judg- 
ment for  plalntur,  and  defendant  brings  er- 
twr.    Affirmed. 


GasklU  &  Gasklll,  for  plaintiff  In  error. 
Wilson,  Carr  &  Stackhouse,  for  defendant  in 
enror. 

BERGEN,  J.  The  Weber  Steel  Concrete 
Chimney  Company  contracted  to  build  a  fac- 
tory chimney  for  the  Philadelphia  Watch 
Case  Company,  the  agreed  price  being  $4,500, 
of  wlilch  $1,500  was  paid  during  construc- 
tion; and  this  suit  was  brought  to  reeoYet 
the  residue,  payment  havfng  been  refused 
because,  aa  defendant  claims,  the  work  had 
not  been  performed  In  substantial  compliance 
with  the  contract  The  plaintiff  sues  as  as- 
signee of  the  Weber  Company.  At  the  close 
of  the  plaintiff's  case  defendant  moved  ^or 
a  direction  in  Its  fayor  for  $1,600,  the  amount 
paid  on  the  contract  price,  upon  the  ground 
that  the  plaintiff  had  not  shown  that  the 
contract  had  been  performed  or  the  chimney 
constructed  in  a  "first-class  and  workman- 
like manner,"  and  also  that  the  construction 
had  not  been  approved  and  accepted  by  Dr. 
Diysdnle,  as  defendant  insists  Is  required  by 
the  contract  This  motion  was  refused,  an 
exception  taken,  and  error  assigned  thereon. 

On  the  question  of  performance  there  was 
evidence  from  which  a  Jury  might  properly 
Infer  that  the  work  had  been  done  In  a  first- 
class  and  workmanlike  manner,  substantially 
as  required  by  the  contract,  end  therefore  a 
question  of  fact  for  the  determination  of  a 
Jury  was  presented.  On  the  other  point, 
viz.,  that  the  character  of  the  work  was  sub- 
ject to  the  approval  of  Dr.  Drysdale,  It  ap- 
pears that  the  Weber  Company  submitted  a 
proposal  and  specifications  containing  a  state- 
ment of  the  materials  to  be  used  and  the 
character  of  the  proposed  work.  Below  the 
signature  of  the  Weber  Company  to  the  pro- 
posal and  specifications  there  appears  the 
following:  "Subject  to  the  approval  and  ac- 
ceptance of  Dr.  W.  A.  Drysdale" — and  at  the 
beginning  thereof:  "Approved  August  17, 
'06.  W.  A.  Drysdale."  It  is  admitted  that 
Dr.  Drysdale  did  approve  the  proposal  and 
specifications,  and  the  record  shows  that  the 
approval  bears  the  same  date  as  that  on. 
which  the  proposal  was  submitted.  We  are 
satisfied  that  the  approval  required  related  to 
the  form,  and  not  to  the  fulfillment,  of  the 
proposal  and  specifications.  This  view  Is 
supported  by  the  fact  that  the  approval  as 
to  form  was  obtained  before  the  pvopoaal.  was 
submitted,  and  also  a  part  payment  was 
made  by  the  defendant  without  any  approval 
of  the  work,  as  It  is  now  contended  by  the 
defendant  the  contract  required.  In  addition 
to  this,  the  defendant.  In  a  letter  addressed 
to  the  Weber  Company,  dated  December  8, 
1906,  said  that,  as  a  condition  of  acceptance, 
it  "would  require  the  chimney  to  be  approved 
by  an  expert  of  our  own  selection,"  which 
would  not  be  necessary  If  It  had  already 
contracted  for  the  approval  of  Dr.  Drysdale. 
The  motion  for  direction  was  not  renewed 
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after  the  entire  case  waa  closed,  and  defend- 
ant relies  upon  the  alleged  error  In  refas- 
ing  to  take  the  case  from  tlie  jury  when  the 
plaintiir  rested.  We  find  no  error  In  the 
refusal  to  which  the  exceptions  on  this  point 
are  directed. 

The  defendant  also  assigns  error  on  ex- 
ceptions relating  to  the  admission  of  expert 
testimony.  We  have  carefully  examined  the 
proofs  relating  to  the  qualifications  of  the 
expert  witnesses,  and  are.  of  opinion  that 
there  was  sufficient  legal  evidence  to  Justify 
the  finding  of  the  trial  court  that  the  wit- 
nesses had  the  necessary  experience  to  quali- 
fy them  to  give  an  expert  opinion.  The  qual- 
ification of  an  exi)ert  Is  to  be  determined  by 
the  trial  court  as  a  question  of  fact,  and  Its 
conclusion  will  not  be  disturbed  on  error. 
If  there  be  legal  evidence  to  support  tlte 
finding  that  a  witness  has  the  necessary  ex- 
perience to  qualify  him  to  give  opinion  evi- 
dence. Mr.  Justice  Dixon,  In  speaking  for 
this  court  in  Convery  v,  Ck)nger,  53  N.  J.  Law, 
468-476,  22  Atl.  43,  549,  regarding  the  ex- 
ercise of  avuA  a  discretion,  quoted  with  ap- 
proval from  Bacon  v.  Williams,  13  Gray 
(Mass.)  525,  that  "this  court  would  be  slow  to 
revise  a  ruling  on  such  a  question,  unless  the 
error  was  very  plain  and  palpable." 

Two  letters  were  admitted  In  evidence 
over  objection  by  the  defendant — one  dated 
February  7,  1907,  whldi  it  Is  admitted  was 
prior  to,  and  the  other  April  26,  1907,  after, 
the  commencement  of  this  suit  Both  letters 
were  written  by  the  attorneys  of  the  Weber 
Company  to  the  defendant,  but  no  objection 
to  their  admission  was  rested  upon  any  lack 
of  authority  In  the  attorneys  to  act  for  the 
Weber  Company  In  making  the  offer  to  re- 
pair, as  expressed  In  the  letters.  The  letter 
of  February  7,  1907,  has  not  been  printed  as 
a  part  of  the  case  prepared  by  the  plaintiff 
In  error,  and  we  have  no  knowledge  of  Its 
contents  beyond  that  disclosed  by  cotmsel 
when  he  offered  It  In  evidence,  which  was 

'  that  It  contained  an  offer,  on  the  part  of  the 
Weber  Company,  to  repair  any  defects  In 

■  the  chimney  which  were  pointed  out,  or  to  be 
pointed  out,  and  a  request  that.  If  any  ex- 
isted, an  opportunity  be  given  to  repair  the 
same.  The  objection  to  Its  admission  was 
that  it  was  Incompetent,  Immaterial,  and  Ir- 
relevant to  the  Issue;  bnt  no  objection  was 
made  that  the  contents  of  the  letter  was 
other  than  as  stated,  and  If  the  defendant 
wished  to  .rely  upon  any  other  matter  It 
should  have  printed  the  exhibit  as  a  part 
of  the  record.  The  case  shows  that  the  de- 
fendant had  previously  written  to  the  Web- 
er Company  that  the  construction  of  the 
dhimney  was  defective,  and.  If  It  should  con- 
clude to  accept  It,  that  It  would  not  do  so 
unless  it  was  furnished  with  a  bond  to  In- 
demnify It  against  any  loss  It  might  sustain 
by  reason  of  the  chimney  not  being  properly 
erected,  and  that  It  would  In  any  event  re- 
quire the  chimney  to  be  approved  by  an  ex- 
pert of  Its  own  selection.     In  view  of  the 


fact  that  the  defendant  bad  offered  this  let- 
ter in  evidence,  which  contained  a  general 
complaint  of  the  character  of  the  work,  we 
can  see  no  reason  why  It  was  not  competept 
for  the  plaintiff.  In  rebuttal,  to  show  that  It 
had  notified  the  defendant  that  it  would  re- 
pair any  defects  that  might  be  pointed  oat. 
Its  contract  required  It  to  repair,  free  of 
charge,  for  a  period  of  five  years,  any  de- 
fective material  or  workmanship;  and  It 
was  manifestly  proper  that  It  should  have 
pointed  out  to  It  the  defects  complained  of, 
and  be  afforded  an  opportunity  to  remedy 
them  before  the  defendant  was  justified  in 
tearing  down  and  destroying  the  chimney,  as 
It  afterwards  did. 

In  the  letter  of  April  26,  1907,  sent  to  de- 
fendant after  suit  was  commenced,  the  Weber 
Company,  after  stating  that,  although  Its 
engineer  had  reported  to  It  that  the  chimney 
conformed  to  the  specifications,  yet,  as  the 
defendant  contended  that  the  lower  ring  of 
the  chimney  was  soft,  and  in  consequence 
rendered  unstable,  offered  to  renew  this  sec- 
tion, and  Inquired  whether  the  defendant 
was  willing  to  permit  the  chimney  company 
to  replace  the  ring.  After  counsel  had -clos- 
ed their  argument  to  the  jury  the  plaintiff 
asked  permission  to  withdraw  the  letter,  and 
to  have  the  jury  Instructed  that  they  should 
disregard  It.  This  was  permitted,  and  an 
exception  taken  to  such  ruling.  If  It  be  con- 
ceded that  the  admission  of  the  letter  was 
an  error,  It  worked  no  Injury  to  the  defend- 
ant; for  the  same  offer  to  repair  was  con- 
tained In  the  letter  of  February  7,  1907,  and 
in  addition  to-  the  offer  it  contained  a  notice 
that  if  the  property  was  destroyed,  which 
defendant  threatened,  it  would  be  held  liable 
for  the  loss  which  the  Weber  Company 
might  sustain  thereby.  It  appeared  that  de- 
fendant had  taken  down  the  chimney,  after- 
suit  was  brought  and  before  the  trial,  In. 
disregard  of  the  notice.  In  offering  to  with- 
draw the  letter  from  the  consideration  of 
the  jury,  the  plaintiff  was  endeavoring  to- 
cure  any  error  arising  from  its  admission,  a 
proceeding  to  which  the  defendant  objected, 
upon  the  ground  that,  the  letter  having  been 
admitted  and  read  to  the  jury,  it  was  en- 
titled to  have  it  remain  as  an  exhibit  In  the 
cause,  although  it  was,  as  It  claims,  irrele- 
vant and  Immaterial.  It  Is  a  sufficient  an- 
swer to  this  objection  to  say  that,  if  the  de- 
fendant was  Injured  or  prejudiced  by  the- 
withdrawal  of  the  letter,  it  was  within  Its 
discretion  to  immediately  offer  It  on  its  own 
behalf,  and,  if  the  offer  had  been  refused, 
an  exception  to  such -ruling  could  have  been 
taken.  The  defendant  did  not  do  this,  but 
chose  to  stand  on  the  alleged  erroneous  ruling 
of  the  court  in  permitting  the  plaintiff  to- 
wlthdraw  the  letter.  We  are  of  opinion  that 
the  record  discloses  no  error  on  this  brancb 
of  the  case. 

Error  was  also  assigned  on  that  part  of  the 
charge  to  the  jury  which  instructed  them 
that  the  defendant  was  bound  to  afford  the 
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plaintiff  a  reasonable  opportunity  to  repair 
any  defects,  and  If  such  defects  conid  have 
beta  remedied  within  a  reasonable  time,  and 
without  loss  to  the  defendant.  It  had  no  right 
to  demolish  the  chimney  without  affording 
audi  opportunity.  We  find  no  error  In  this, 
for  by  the  contract  the  Weber  Company 
agreed  to  repair  any  defects,  and  certainly 
tiie  defendant  was  bound  to  afford  it  an  op- 
portunity to  do  so  within  a  reasonable  time 
after  they  were  discovered. 

We  hare  considered  the  other  assignments 
«f  error  presented  for  consideration,  and  do 
not  And  In  any  of  tbem  any  legal  jostlUca- 
tlon  for  a  reversaL 

The  Judgment  below  is  affirmed. 

PARKER,  VREDENBUROH.  GBEEIN,  and 
GRAY.  JJn  dissent 


\n  N.  t.  U  7M) 
BROWN  et  al.  t.  NEW  JBRSBT  SHORT 
LINE  R.  CO.  (two  cases). 


<C«ait  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  16,  1908.) 

1.  BviDERCx  (S  546*)  —  Opih ION  Etiderok  — 
Valuk  ot  Land. 

Upon  the  trial  of  Usnes  embracing  the  mar^ 
ket  value  of  land   taken   under  condemnation 

groceedings  for  the  use  of  a  railroad,  it  is  with- 
t  the  discretion  of  the  trial  court  to  admit  in 
evidence  opinioDB  of  witnesses  as  experts  upon 
such  value,  if  it  appears  from  their  preliminary 
examination  before  the  court,  they  have  acquir- 
ed some  special  knowledge  of  that  subject  from 
salea  of  other  land  when  made  under  conditions 
disclosed  in  the  following  opinion. 

[Ed.   Note. — For   other   cases,   see   Elvidence, 
Cent  Dig.  I  2363;    Dec.  ^Dig.  I  646.»] 

2.  Eminent   Dovaih    (|   201*)— Bvidencis   (| 

142*)— PaOCEEDlNGS     TO     CONDKICN— ADMIS- 
nSIUTT  or  EVIDENCK. 

The  exdnsion  by  the  trial  court  of  an  offer 
in  evidence  of  a  map  ot  the  geological  survey  of 
New  Jeisey,  where  sudi  offer  is  limited  to  the 
purpose  of  illnstratton  only,  does  not  consti- 
tute error;  nor  was  It  error  for  the  court,  act- 
ing within  the  range  of  its  legal  discretion  in 
•neh  matter,  to  reject  offers  to  prove  prices 
paid  b;  the  condemning  company  for  other 
lands  purchased  by  it  (foTloning  Laing  v.  N.  J. 
B.  B.  &  C.  Co..  si  N.  J.  Law,  576,  26  AU.  409, 
S3  Am.  St  Rep.  682). 


main, 
idence, 

(Syllabus  by  the  Court) 

Krror  to  Circuit  Court  Middlesex  County. 

Separate  condemnation  proceedings  by  the 
Mew  Jersey  Short  Line  Railroad  Company 
against  David  A.  Brown  and  others,  and 
against  Bnpbemla  Brown  and  others.  On 
appeal  by  the  landowners  to  the  circuit  court 
iKMU  the  awards  of  the  commissioners.  Judg- 
ments were  entered  in  their  favor,  and  the 
railroad  company  brings  error.    Affirmed. 

Linton  Satterthwalt  for  plaintiff  In  error. 
E^ralm  Cutter,  for  defendants  In  error. 


VRBDBNBURGH,  J.  These  two  causes, 
tried  below  together,  and  argued  by  briefs 
before  ua,  present  the  same  questions  for  de- 
cision, and  require  but  one  opinion.  The 
principal  errors  alleged  by  the  railroad  com- 
pany, the  plaintiff  In  error,  relate  to  the  con- 
duct of  the  trial  In  the  admission  of  certain 
opinion  evidence  of  witnesses,  offered  by  the 
appealing  landowners,  to  prove  the  market 
value  of  the  strip  of  land  sought  to  be  con- 
demned for  the  uses  of  the  company.  lo 
the  exercise  ot  the  discretion  vested  in  the 
trial  Judge  he  allowed  certain  witnesses  to 
express  before  the  Jury,  after  preliminary 
examination  of  their  fitness  therein,  their 
expert  opinions  of  the  value  of  this  land. 
The  undoubted  rule  of  law  regulating  this 
Judicial  discretion  is  that  while  it  Is.  very 
broad.  It  Is  not  unlimited — to  adopt  the  lan- 
guage of  the  courts  of  review  In  the  cases 
dted  below — unless  this  action  of  the  trial 
court  in  deciding  this  preliminary  question 
is  "clearly  shown  to  be  erroneous  In  mat- 
ter of  law,"  or,  more  precisely  speaking,  If 
there  Is  "any  legal  evidence"  to  support  such 
determination,  it  will  not  be  deemed  suffi- 
cient ground  for  reversal.  State  v.  Arthur, 
70  N.  J.  Law,  426,  87  Atl.  156;  Klley  v.  Cam- 
den and  Trenton  Ry.  Co.,  70  N.  J.  Law,  288, 
57  AtL  445;  Stephen's  Dig.  of  h.  of  Et. 
(1904)  277;  New  Jersey  Zinc  Co.  v.  Lehigh 
Zinc  Co.,  50  N.  J.  Law,  188,  S5  AU.  915. 

In  deciding  this  narrow  question  It  will 
ans'^er,  I-  think,  all  present  necesaitlea  to 
consider  the  voluminous  testimony  of  these 
witnesses  in  bulk,  and  not  In  detail,  and  only 
so  far  as  it  bears  upon  their  special  experi- 
ence and  knowledge,  acquired  through  pre- 
vious sales  and  purchases  of  other  similar 
lands  In  the  vldnlty  of  the  land  in  question. 
Whether  such  other  lands  were  sufficiently 
like  the  land  taken,  and  such  sales  were  suf- 
ficiently near  in  point  of  time  and  vicinage 
to  qualify  opinion  evidence  as  to  value,  was, 
under  the  authorities,  also  very  largely  with- 
in the  range  of  the  discretion  of  the  trial 
court  These  hold  that  a  wide  discretion 
should  be  given  the  trial  Judge  in  determin- 
ing whether  the  conditions  are  such  as  readi- 
ly to  admit  of  reasonable  comparison  be- 
tween the  land  taken  and  the  lands  so  sold. 
Laing  V.  United  N.  J.  R.  &  a  Co.,  54  N.  J.  Law, 
576,  25  Atl.  409,  S3  Am.  St  Rep.  682;  Shat- 
tuck  T.  Stoneham  Branch  Railroad,  6  Allen 
(Mass.)  115.  Evidently,  in  view  of  these  au- 
thorities, the  most  material  circumstance 
forming  this  qualification  of  expert  witnesses 
as  to  land  values  consists  of  the  fact  either 
that  they  have  themselves  made  sales  or 
purchases  of  other  similar  lands  in  the  neigh- 
borhood of  the  land  in  question  within  re- 
cent periods,  or  that  they  bad  knowledge  of 
such  sales  by  others.  How  recent  the  oc- 
currence of  such  sales.  In  point  of  time,  and 
how  near  in  location,  and  how  nearly  sim- 
ilar in  comparison  must  of  course,  vary  with 
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the  clrcumstanceB  of  each  case,  and  It  Is 
therefore  Impossible  to  define  a  general  rule 
applicable  to  all  cases.  Yet,  tbere  are  cases 
wbich  afford  some  definite  guide  aa  to  such 
time,  distance,  and  similarity.  For  Instance, 
In  Benbam  r.  Dunbar,  reported  In  103  Mass. 
365,  upon  a  petition,  nnder  a  statute,  for  a 
jury  to  assess  the  value  of  a  lot  of  land  to 
be  taken  for  pnbllc  uses  on  an  island  in  Bos- 
ton Harbor,  it  was  held,  upon  error,  by  the 
Massachusetts  Supreme  Court,  that  the  ad- 
mission of  eTldence  of  the  price  of  other 
similar  lands  sold  at  difTerent  times  from 
eight  years  to  one  year  before,  and  distant 
from  a  half  of  mile  to  six  miles,  was  not 
erroneous  after  the  introduction  of  testimony 
(without  objection)  tending  to  show  such  sim- 
ilarity. An  examination  of  the  evidence  in 
the  case  at  bar  shows,  beyond  room  fof  con- 
troversy, I  think,  some  knowledge,  on  the 
part  of  all  these  witnesses,  of  sales  of  lots 
and  portions  of  lands  similar  to  and  In  the 
Immediate  neighborhood  of  the  condemned 
land.  Turning  to  the  evidence  in  the  record 
here  to  ascertain  with  more  precision  the  ap- 
plication of  these  general  terms  to  the  case 
in  hand,  we  find  that  it  appeared  tiiat  all  of 
these  sold  lots  and  parcels  of  land  were  lo- 
cated within  a  radius  of,  at  most,  two  miles 
(and  nearly  all  of  them  within  a  much  less 
distance)  from  the  land  in  question,  and 
that  In  point  of  time  the  sales  testltled  to 
had  all  taken  place  within  a  period  o{  at 
most  three  years  from  the  date  of  the  giving 
of  the  testimony,  except  that  in  the  Instance 
given  by  the  real  estate  agent,  Ashley,  a  pe- 
riod of  five  or  six  years  had  intervened.  It 
is  therefore  apparent  that  some  special  ex- 
perience in  real  estate  values  had  been  ac- 
quired by  each  of  these  persons  sufficient,  we 
think,  to  Justify  the  judicial  action  below, 
the  weight  of  the  opinion  testimony  being 
left,  of  course,  to  the  admeasurement  of  the 
jury. 

The  other  assigned  errors  demand  but 
brief  comment.  The  admission  in  evidence 
of  the  answer  of  the  respondent's  witness 
Kelly  was.  If  erroneous,  rendered  hannless 
by  the  action  of  the  court  in  striking  the 
answer  from  the  record,  before  the  close  of 
the  trial,  upon  the  motion  of  the  counsel  of 
the  plaintiff  in  error.  The  exclnslon  by  the 
trial  court  of  the  offer  in  evidence  by  the 
plaintiff  in  error  of  the  map  of  the  geological 
survey  of  New  Jersey  Is  next  assigned  for 
error.  But  that  offer  was  expressly  confined 
by  counsel,  to  use  bis  words,  "for  the  pur- 
pose of  illustration."  It  was  not  introduced 
to  contradict  any  facts  previously  put  in 
evidence  by  the  defendants  in  error,  nor  to 
meet  nor  controvert  any  issue  presented  for 
trial,  and  its  materiality,  if  any,  to  the  con- 
troversy is  not  manifest  In  the  brief  of 
counsel  it  is  said  that  it  was  admissible  to 
show  "town  boundaries,"  and  "the  relative 
location  of  Port  Beading,  Cartaret,"  etc., 
but  of  these  statutory  boundaries  and  gen- 
eral topographical  conditions  the  court  was 


bound  to  take  Judicial  notice  without  evi- 
dence. 

The  seventeenth  and  eighteenth  assign- 
ments of  error  challenge  the  court's  refusal 
to  permit  one  of  the  witnesses,  called  by  the 
railroad  company,  to  state  the  prices  paid 
by  him,  the  president  of  the  company,  in  ao- 
qniring  certain  rights  of  way  for  the  compa- 
ny In  the  neighborhood  of  the  land  in  ques- 
tion. In  the  case  of  Laing  r.  United  N.  J. 
B.  R.  &  C.  Co.,  supra,  it  was  held  that  tes- 
timony as  to  the  price  paid  by  the  company 
to  other  owners  for  land  and  damages  was 
inadmissible  under  the  circumstances  pre- 
sented in  that  case,  and  it  was  there  stated 
in  the  opinion  of  this  court  (page  579  of  54 
N.  J.  Law,  page  410  of  25  Atl.  [33  Am.  St 
Rep.  682])  that  testimony  as  to  the  price 
paid  by  the  company  to  other  owners  of  land 
is  received  only  upon  the  Idea  that  there  is 
"substantial  similarity"  between  the  land  in 
question  and  the  other  land  previously  ac- 
quired by  the  company,  and  that  "the  prac- 
tice does  not  extend,  and  the  rule  should  not 
be  applied,  to  cas4s  where  the  conditions  are 
so  dissimilar  as  not  easily  to  admit  of  rea- 
sonable comparison,"  and  that  "much  must 
be  left  to  the  discretion  of  the  trial  judge  in 
the  determination  of  the-  preliminary  qnes- 
tlon  whether  the  conditions  are  fairly  com- 
parable." Upon  examining  the  record  before 
us  as  to  the  conditions  appearing  before  the 
trial  court  when  It  excluded  this  testimony, 
we  find  that  tlie  prices  sought  to  be  put  la 
evidence  were  paid  by  the  railroad  company 
for  these  rights  of  way  as  a  whole,  nothing- 
being  made  to  appear  in  the  testimony  show- 
ing what  part  of  the  total  sum  paid  was  ai^ 
pllcable  to  the  value  of  the  land  taken,  nor 
what  portion  thereof  was  assignable  to  the 
satisfaction  of  the  damages  resulting  to  the 
vendor's  adjoining  land  from  such  taking. 
There  was  thus  an  entire  absence  of  proof 
as  to  this  Important  condition.  The  trial 
judge  could  not  form,  from  the  prices  refer- 
red to,  any  reasonable  test  or  comparison 
by  which  the  value  of  the  land  alone  could 
be  compared  with,  or  measured  by,  the  value 
of  the  rights  of  way  previously  purchased  by 
the  company.  The  discretion  of  the  trial 
court  In  excluding  the  proffered  evidence 
was,  we  think,  properly  exercised. 

The  last  contention  is  that  the  court  err- 
ed in  refusing  to  permit  the  same  witness 
to  detail  an  alleged  conversation  between 
him  and  one  of  the  owners  of  the  land  in 
controversy.  The  pertinency  of  such  con- 
versation is,  in  the  brief  of  counsel  for  the 
plaintiff  in  error,  attempted  to  be  explained 
thus:  "The  testimony  of  the  witness  shows 
that  the  defendant's  right  of  way  across  the 
plaintiff's  land  was  located  where  it  was 
located  in  consequence  of  a  conversation  with 
the  said  William  M.  Brown,  one  of  the 
plaintiffs,  and  the  Inference  may  well  be 
drawn  that  the  conversation  would  show 
some  admission  as  to  the  damage  done  by 
the  railroad,  where  the  line  was  run  after 
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this  conTersatlon  with  this  one  of  the  own- 
er*." We  need  but  add  that  if  auch  was  the 
inferential  purpose  of  the  offer,  namely,  an 
admission  of  snch  plaintiff  upon  the  subject 
of  the  damages  done  by  the  railroad's  loca- 
tlcai  to  hla  other  lands,  the  record  falls  to 
disclose  that  such  purpose  was  expressed  to 
the  trial  court  As  the  offer  appears  in  the 
record,  the  conversation  was  immaterial,  and 
was  properly  overruled. 

For  the  reasons  given,  we  find  no  error  in 
the  proceedings  b^ow,  and  affirm  the  Judg- 
ment 

a*  N.  J.  I..  741) 

ACKUBIY  ▼.  WEST  JERSEY  4  S.  B.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  16,  1908.) 

1.  Raiiaoads  (S  275*)— Inj  UBiES  to  Lioensek 
—Evidence— Negligence. 

A  notification,  given  by  a  railroad  company 
to  a  consignee  of  freight,  of  its  arrival,  and 
that,  if  he  desired  to  avoid  the  payment  of 
demarrage,  he  should  unload  it  within  a  fixed 
time,  is  an  invitation  to  enter  upon  its  premises 
for  that  parpose ;  but,  where  the  car  had  been 
placed  on  a  side  track,  along  one  side  of  which 
there  was  an  nnobstructed  approach  to  the 
car,  snch  invitation  does  not  imply  the  right  to 
place  a  timber  on  the  car  so  that  it  projects  over 
the  adjacent  main  line  track  of  the  company 
and  obatructs  the  nse  of  that  track,  although 
the  timber,  brought  upon  the  premises  by  the 
consignee,  was  used  by  him  m  removing  the 
freight  from  the  car  to  his  wagon,  and  the  rail- 
road company  is  not  liable  for  injuries  caused 
by  a  train,  moving  on  the  main  line,  striking 
toe  timber,  and  thereby  injuring  one  at  work  on 
the  car  being  nnloaded,  where  the  company  had 
no  notice  that  the  timber  was  so  placed. 

[ESd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  f  873 ;    Dec  Dig.  $  275.*] 

2.  RAII.B0ADS  (§  275*)— Injuries  to-  Licenses. 

The  duty  of  exercising  reasonable  care 
which  the  company  owes  under  such  circum- 
stances is  only  coextensive  with  the  invitation, 
and  it  is  incumbent  upon  the  consignee  to  show 
that  he  was  acting  within  the  limit  of  the  in- 
vitation as  intended,  by  proof  of  some  act  or 
condnct  by  the  company  that  affords  a  reason- 
able basis  for  the  belief,  on  its  part,  that  the 
invitation  authorized  him  to  create  the  situa- 
tion, from  which  it  is  claimed  the  duty  arises. 

[EJd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  J  873;    Dec  Dig.  {  273.*] 

(Syllabus  by  the  Conrt.) 

Error  to  Supreme  Court 

Action  by  Charles  S.  Ackley  against  the 
West  Jersey  &  Seashore  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Francis  D.  Weaver,  for  plaintiff  in  error. 
GaskiU  &  Gasklll,  for  defendant  in  error. 

BER6E!N,  J.  The  case  made  by  the  plain- 
tiff was  that  the  defendant  company  notified 
him  that  a  car  load  of  stone  consigned  to  him 
had  been  received  by  it  and  that  be  was  re- 
quired to  unload  it  within  a  fixed  time  if  he 
wished  to  avoid  the  payment  of  demurrage; 
that  plaintiff,  with  his  servants,  went  upon 


the  company's  property  for  the  purpose  of 
unloading  the  cargo,  and  found  that  the  car 
bad  been  placed  upon  a  side  track  parallel 
with  the  main  line  track,  and  that  be  was 
able  to  approach  the  opposite  side  of  the 
car  without  obstruction,  and  he  thereupon 
caused  his  wagon  to  be  placed  along  that  side 
of  the  car,  and  proceeded  to  remove  the  stone 
from  the  car  to  the  wagon;  that  the  stones 
were  so  heavy  that  they  could  not  be  taken 
from  the  car  to  the  wagon  without  the  use  of 
a  piece  of  timber,  which  plaintiff  supplied 
from  buildings  he  was  erecting  in  the  neigh- 
borhood. The  timber  was  placed  so  as  to 
reach  from  the  car  to  the  wagon,  in  order 
to  shove  the  stone  along  the  timber  from  the 
car  into  the  wagon.  The  timber  was  14  feet 
long,  and  was  lying  across  the  car  when  the 
plaintiff  arrived  there,  about  a  half  hour  aft- 
er the  unloading  had  commenced,  and  he  went 
upon  the  car  to  see  the  size  of  the  stone.  The 
car  was  a  platform  car  without  a  cover,  and 
the  timber,  as  placed  by  plaintltTs  servants, 
extended  over  the  car  towards  the  main  line 
far  enough  to  be  struck  by  a  car  moving 
along  the  main  track.  While  the  timber  was 
in  this  position,  a  shifting  engine,  moving  on 
the  main  track,  struck  the  plank  with  suf- 
ficient force  to  throw  it  against  the  plaintiff 
and  injure  him,  to  recover  compensation  for 
which  this  suit  was  brought  The  defendant 
company  had  no  notice  that  the  timber  had 
been  so  placed  as  to  project  over  the  main 
line,  nor  was  any  signal  given  by  the  defend- 
ant company  that  the  engine  was  approach- 
ing. On  this  state  of  facts  the  trial  court 
ordered  a  Judgment  of  nonsuit  to  review 
>whlch  this  writ  of  error  was  Issued.  We 
think  that  the  nonsuit  was  proper,  and  that 
the  Judgment  under  review  should  be  af- 
firmed. 

The  plaintiff  was  on  defendant's  premises 
by  invitation,  for  the  placing  of  the  car  upon 
the  side  track  where  It  could  be  unloaded, 
and  the  notification  to  nnload,  was  an  Invita- 
tion to  go  upon  the  defendant's  premises  for 
that  purpose,  and  defendant  owed  to  plain- 
tiff a  degree  of  care  coextensive  with  It  but 
the  extent  of  the  invitation  is  the  limit  of 
defendant's  duty  in  tbe  premises,  and  the 
extent  of  such  duty  must  be  gathered  by  im- 
plication from  the  circumstances  established 
by  the  undisputed  testimony.  We  are  asked 
in  this  case  to  Infer  that,  because  jthe  plain- 
tiff was  invited  to  the  defendant's  premises  ' 
to  unload  a  car,  such  an  invitation  Implied 
the  right  to  obstruct  the  passage  of  trains 
along  a  track  adjacent  to  the  car  being  un- 
loaded, with  a  timber  which  the  plaintiff 
brought  upon  the  premises  for  the  purpose  of 
moving  the  stone  from  the  car  to  a  wagon 
standing  on  the  side  of  the  car  away  from  the 
main  line.  Mr.  Justice  Garrison,  In  speaking 
for  this  court  In  Fnrey  y.  N.  Y.  C.  &  H.  R.  R. 
Co.,  67  N.  J.  liaw,  270,  51  Atl.  605,  said:  "Im 
piled  invitation,  therefore,  is  a  part  of  the 
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law  ot  negligence  by  wbich  an  obllgaUon  to 
use  reasonable  care  arises  from  tbe  conduct 
of  tbe  parties.  Its  essence  Is  tbat  tbe  defend- 
ant knew,  or  ougbt  to  bave  laiown,  tbat  some- 
tbing  tbat  be  was  doing,  or  permitting  to  be 
done,  migbt  give  rise,  in  an  ordinarily  dis- 
cerning mind,  to  a  natural  belief  tbat  be  In- 
tended tbat  to  be  done  wblcb  bis  conduct 
bad  led  tbe  plaintiff  to  believe  tbat  be  in- 
tended. It  is  not  enougb  that  tbe  user  be- 
lieved tbat  tbe  use  was  intended.  He  must 
bring  bis  belief  borne  to  tbe  owner  by  point- 
ing to  some  act  or  conduct  of  his  that  afford- 
ed a  reasonable  basis  for  such  a  belief."  No 
inference  can  be  drawn  from  tbe  evidence  in 
this  case  that  the  defendant  knew,  or  ought 
to  have  known,  that  when  it  Invited  tbe  plain- 
tiff on  its  premises  for  the  purpose  of  un- 
loading the  car,  be  would  bring  there  a  tim- 
ber 14  feet  in  length,  and  so  place  it  on  the 
car  as  to  project  over  it  a  sufficient  distance 
to  come  in  contact  with  trains  passing  along 
another  track,  and  there  is  no  evidence  of 
any  act  or  conduct  of  tbe  defendant  tbat  af- 
tordEi  a  reasonable  basis  for  tbe  claim  that  It 
bad  led  the  plaintiff  to  believe  tbat  it  Intend- 
ed Its  invitation  to  go  to  that  extent  Nor  is 
there  any  evidence  to  support  .a  reasonable 
inference  tbat  the  plaintiff  bad  any  such  be- 
Uef. 

The  application  of  tbe  rule  always  depends 
upon  the  partlciUar  facts  of  the  case  under 
consideration,  for  the  owner's  liability  is  only 
coextensive  with  bis  invitation,  and  It  is  in- 
cumbent upon  the  plaintiff  to  show  that,  at 
the  time  the  Injury  was  received,  be  was  act- 
ing within  the  limit  of  his  Invitation,  and 
that  there  was  a  reasonable  basis  for  a  belief, 
on  the  part  of  tbe  invlter,  that  the  invitation 
Implied  the  right  to  create  tbe  situation  un- 
der which  It  is  claimed  tbe  rule  becomes  ap- 
plicable. In  this  case  the  invitation  was  to 
go  upon  the  premises,  and,  by  necessary  im- 
plication, with  horses,  wagons,  and  required 
appliances  to  unload  tbe  car  on  the  side  of 
it  away  from  tbe  main  line,  and  the  mere  us- 
ing of  the  main  track,  in  the  absence  of  any 
notification  that,  In  carrying  out  the  purpose 
of  the  Invitation  the  plaintiff  was  about  to 
infringe  on  that  tra(^  was  no  breach  of  tbe 
Invitation  given. 

Tbe  judgment  below  should  be  affirmed. 


(n  N.  J.  L.  623) 

STATE  v.  HEREON. ' 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  27,  1908.) 

1.  Cbihinai,    Law    (J    1134*)— Appeal— Re- 
view OF  Evidence. 

Since  the  revision  of  Criminal  Procedure 
Act  (P.  L.  1898.  p.  915).  i  136.  when  the  en- 
tire record  of  the  proceedines  had  upon  the 
trial  of  a  criminal  cause  is  returned  with  the 
writ  of  error,  the  court  ia  not  authorized  to 
review  the  evidence  adduced  upon  trial. 

[Ed.    Note.— For   other  cases,   see   Criminal 
Law,  Dec.  Dig.  i  1134.*] 


2.  Criminal  Law  (|  1128*)— Appeai  — As- 
signments OF  Ebbob. 

Under  section  137  of  the  criminal  proce- 
dure act  (P.  L.  1896,  p.  915),  of  1898,  where 
the  plalotiS  in  error  ekcts  to  take  up  the  en- 
tire record  with  his  writ  of  error,  he  must  speci- 
fy the  causes  in  the  record  relied  upon  for  re- 
lief or  reversal  with  sufficient  precision  to  ap- 
prise the  court  and  the  counsel  for  tbe  state  of 
the  injury  of  which  he  complains. 

[Ed.  Note. — For  other  cases,  •  see  Criminal 
Law,  Cent  Dig.  i  2957 ;   Dec.  Dig.  i  1129.»J 

3.  Chimin Ai.  Law  (J  570*)— Iksatjitt  — Ih- 

STBUCTIONS. 

In  a  criminal  case  where  the  defense  is  in- 
sanity, it  is  not  error  to  refuse  to  charge  that, 
if  the  evidence  creates  a  reasonable  doubt  of  the 
defendant's  sanity,  the  jury  must  find  the  de- 
fendant not  guil^  on  the  ground  of  insanity. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1286;   Dec  Dig.  {  570.*] 

4.  CsniiNAi,  Law  (§  741*)  —  Instktiotions  — 
Insanity  as  Defense. 

In  a  criminal  case  where  expert  medical 
witnesses  testify  that  the  defendant  is  insane 
and  no  expert  testimony  is  offered  in  rebuttal,  it 
is  not  error  to  refuse  to  charge  that  their  tes- 
timony stands  uncontradicted  or  that  the  state 
Iiad  the  right  to  rebut  the  expert  testimony,  bat 
failed  so  to  do. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fS  1712,  1731;  Dec.  Dig.  i 
741.*] 

6.  Cbiminai.  Law  ({  1166%*)— Twal— Com- 
ments ON  Evidence. 

It  is  not  a  good  cause  for  the  reversal  ot 
a  judgment  in  a  criminal  case  under  section 
136  of  the  criminal  procedure  act  (P.  L.  1898, 
p.  915)  that  the  trial  judge  commented  or  ex- 
pressed an  opinion  upon  the  testimony,  provid- 
ed the  facts  in  issue  were  submitted  to  the 
jury  for  its  decision. 
,[E!d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  81%;  Dec.  Dig.  {  lie6^.*J 
(Syllabus  by  the  Court) 

Error  to  Court  of  Oyer  and  Terminer, 
Middlesex  County. 

.  Archibold  Herron  was  convicted  of  mur- 
der, and  brings  error.    AflSrmed. 

Charles  T.  Cowenhoven,  for  plaintiff  In  ec- 
ror.    George  Berdlne,  for  the  State. 

SWAYZE,  J.  The  plaintiff  In  error  was 
convicted  of  murder  in  the  first  degree,  and 
has  elected  to  bring  up  the  entire  record  un- 
der section  136  of  the  criminal  procedure  act 
(P.  L.  1898,  p.  915).  His  counsel  in  the  argu- 
ment of  tbe  case  urged  a  reversal  upon  tbe 
ground  tbat  tbe  evidence  must  leave  a  rea- 
sonable doubt  of  tbe  defendant's  guilt  in  ev- 
ery considerate  mind,  and  relied  upon  oar 
opinion  In  Kohl  ▼.  State,  59  N.  J.  Law,.  445, 
36  Atl.  931,  37  N.  B.  73.  Tbat  case,  however, 
was  decided  under  the  act  of  1894  (1  Gen. 
St  1896,  p.  1154,  !  170).  Under  that  act  the 
appellate  court  was  required  to  order  a  new 
trial  if  it  appears  in  tbe  record  tbat  the 
plaintiff  In  error  suffered  manifest  wrong  or 
Injury  upon  the  evidence  adduced  upon  the 
trial.  This  act  now  appears  as  section  136  of 
the  revised  criminal  procedure  act  (P.  Ij. 
1898,  p.  915),  but  the  revisers  were  careful 
to  omit  the  provision  for  a  new  trial  where 
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the  Injury  arose  upon  tbe  evidence  adduced 
npon  tbe  trial  below,  and  we  have  decided 
In  a  case  arising  under  tbe  revised  act  that 
we  are  no  longer  required  to  review  tbe 
wbole  evidence.  State  v.  Jaggers;  71  N.  J. 
law,  281,  58  Atl.  1014,  108  Am.  St.  Hep.  746. 
Our  right  to  review  such  Injuries  arose  whol- 
ly out  of  tbls  statutory  provision,  and  with 
Its  repeal  we  are  no  longer  authorized  to  re- 
view for  such  a  causa 

Much  of  tbe  argument  on  behalf  of  tbe 
plaintiff  in  error  was  directed  to  tbe  admis- 
sion and  rejection  of  evidence.  These  alleg- 
ed errors  are  supposed  to  be  covered  by  gen- 
eral reasons  that  the  Judge  rejected  legal 
evidence  and  admitted  Illegal  evidence.  The 
criminal  procedure  act  by  section  137,  wblch 
was  Inserted  In  tbe  act  by  the  revisers  In 
1896,  requires  that  In  all  cases  where  tbe 
plaintiff  in  error  shall  elect  to  take  up  tbe 
entire  record  with  his  writ  of  error  he  shall 
specify  the  causes  In  tbe  record  relied  upon 
for  relief  or  reversal,  and  shall  serve  a  copy ' 
of  the  causes  so  relied  upon  on  the  Attorney 
General  or  prosecutor  of  tbe  pleas.  Tbe  ob- 
ject of  this  section  is  plain.  It  was  to  ap- 
prise tbe  court  and  the  counsel  for  tbe  state 
of  tbe  cause  for  reversal  with  sufficient  pre- 
cision to  make  the  point  Intelligible.  It 
ahoold,  therefore,  where  the  objection  Is  to 
tbe  admission  or  rejection  of  evidence,  point 
oat  the  precise  evidence  which  was  errone- 
ously admitted  and  the  precise  offer  which 
was  erroneously  rejected.  If  tbls  is  not  done. 
It  liecomes  Incumbent  upon  tlie  counsel  for 
the  state  and  tbe  court  to  examine  tbe  whole 
of  a  record,  which  may  be  very  voluminous, 
and  tbe  object  of  the  act  is  not  achieved. 
We  think  the  causes  as  assigned  in  this  case 
are  too  general  to  avail  the  plaintiff  in  er- 
ror. We  have,  however,  in  favorem  vitte  ex- 
amined the  particular  points  of  which  com- 
plaint is  made  In  the  brief  for  the  plaintiff 
In  error,  and  do  not  find  that  be  has  suffered 
manifest  wrong  or  injury  either  in  tbe  ad- 
mission or  rejection  of  this  testimony. 

It  was  argued  with  apparent  confidence 
that  the  court  should  have  charged  that.  If 
tbe  evidence  of  the  experts  and  all  the  wit- 
nesses created  a  reasonable  doubt  ot,  the  de- 
fendant's sanity,  then  tbe  Jury  must  find  the 
defendant  not  guilty  on  tbe  ground  of  insan- 
ity. The  law  is  settled  to  tbe  contrary. 
Graves  t.  State,  45  N.  J.  Law,  347,  46  Am. 
Bep.  778;  Winters  t.  State,  61  N.  J.  Law, 
613.  41  Atl.  220. 

The  defendant  at  tbe  trial.  In  order  to 
IKwe  bis  Insanity,  produced  two  medical 
witnesses,  who  testified  that  he  was  insane. 
This  testimony  was  not  met  by  medical  tes- 
timony on  the  part  of  tbe  state,  and  It  Is  in- 
risted  that  the  court  should  have  charged 
that  their  testimony  stood  uncontradicted, 
and  that  tbe  state  bad  a  right  to  rebut  it, 
but  failed  so  to  do.  The  trial  Judge  careful- 
ly  reviewed  tbe  testimony  In  this  respect. 


and  correctly  stated  the  rale  of  law,  leaving 
it  tq  the  Jury  to  decide  as  to  the  mental  re- 
sponsibility of  the  prisoner.  HiIs,  we  think, 
was  all  that  be  was  required  to  do.  Tbe  re- 
quest presented  no  legal  rule  and  amounted 
to  no  more  than  a  request  that  the  court 
should  comment  upon  the  absence  of  medical 
testimony  on  the  part  of  the  state.  The 
character  of  tbe  comments  which  were  made 
upon  the  testimony  was  within  tbe  discre- 
tion of  tbe  trial  judge,  and  we  do  not  find 
anything  to  Indicate  that  he  abused  that  dis- 
cretion. 

The  stress  of  the  argument  for  the  plain- 
tiff in  error  was  directed  to  the  comments 
made  by  the  trial  judge  upon  tbe  testimony, 
particularly  the  testimony  of  the  medical  ex- 
perts as  to  tbe  prisoner's  mental  condition. 
It  is  enough  to  say  that  these  comments  were 
within  the  latitude  allowed  by  our  decisions. 
We  think  bis  comments  were  Justified  by 
what  was  said  by  Chief  Justice  Homblower 
in  State  v,  Spencer,  21  N.  J.  Law,  106,  208, 
and  by  this  court  in  Winters  v.  State,  61  N. 
J.  Law,  613,  617,  41  Atl.  220.  The  facts  In 
issue  as  to  tbe  Insanity  of  the  prisoner  and 
as  to  his  guilt  upon  the  evidence  were  fairly 
left  to  the  jury.  Where  that  Is  done  it  is  tbe 
province  of  the  trial  judge  to  comment  upon 
the  evidence.  Donnelly  v.  State,  26  N.  J. 
Law,  463;  Engle  v.  State,  50  N.  J.  Law,  272, 
13  Atl.  604;  State  v.  Hummer,  73  N.  J.  Law, 
714,  65  Atl.  249. 

A  careful  examination  of  the  whole  record 
in  the  case  fails  to  show  that  tbe  plaintiff 
in  error  has  suffered  manifest  wrong  or  in- 
jury In  any  of  the  respects  which  we  are  re- 
quired to  consider  by  the  136th  section  of 
tbe  criminal  procedure  act;  and  the  judg- 
ment must  be  affirmed. 

'  (TO  N.  J.  U  880) 

UNITED  NEW  JERSEY  R.  ft  CANAL  CO. 

et  al.  V.  MAYOR,  EXTOi,  OF  CITY 

OP  NEWARK. 

(Court  of  EhTon  and  Appeals  of  New  Jersey. 

Nov.  16,  1908.) 

Taxatiow  (I  817*)— Rahjioads  — Statxttbb-^ 

Vauditt. 

Since  Act  May  18,  1906  (P.  L.  p.  671),  pro- 
viding that  taxes  assessed  on  railroad  and  canal 
property  referred  to  in  subdivisioa  2  of  section 
3  of  the  railroad  taxation  act  ot  1888  (P.  L. 
p.  269)  shall  be  assessed  in  each  taxing  district, 
etc.,  la  unconstitutional,  sach  property  is  tax- 
able by  the  state  board  of  assessors,  aa  pro- 
vided by  the  act  of  188a 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  817.»J 

Error  to  Supreme  Court 

CerUorart  by  tbe  United  New  Jersey  Rafl- 
road  &  Canal  Company  and  others  to  deter- 
mine the  proper  mode  of  taxing  certain  prop- 
erty in  tbe  city  of  Newark.  There  was  a 
Judgment  of  the  Supreme  Court  (67  Atl. 
1075)  affirming  the  tax  imposed  by  the  city 
of  Newark,  and  petitioners  bring  error.  Re- 
versed and  rendered. 
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Vredenburgh,  Wall  ft  CJarey,  tor  plalnttilB 
In  error.  Francis  Child.  Jr.,  for.  the  city 
of  Newark.  Robert  B.  McCarter,  Attr>  Gen., 
tor  the  State. 

PER  CURIAM.  This  writ  of  error  brings 
ap  the  determination  of  the  Supreme  Court 
In  a  matter  of  doable  taxation  of  real  estate 
for  the  year  1906.  The  property  In  question, 
known  as  lot  No.  10  in  block  No.  152,  on  the 
assessment  map  of  the  city  of  Newark,  la 
for  the  most  part  covered  by  the  passenger 
station  of  the  Pennsylvania  Railroad  at  Mar- 
ket-street, Newark,  and  the  platform  appur- 
tenant  thereto.  The  remainder.  About  one 
quarter  of  the  plot,  is  occupied  by  railroad 
tracks.  The  Supreme  Court,  whose  opinion 
Is  reported  in  67  AtL  1075,  tftund  as  a  fact 
that  the  tract  in  question  formed  no  part  of 
the  roadbed  of  the  railroad,  but  was  what  is 
known  for  purposes  of  railroad  taxation  as 
"second  class"  property  which  before  the 
passage  of  the  supplement  (P.  L.  1906,  p. 
571)  to  the  railroad  taxation  act  of  1888 
{Act  March  27,  1888  [P.  L.  p.  269])  was  tax- 
able by  the  state  board  of  assessors;  and 
having  held  that  supplement  constitutional 
{Central  R.  R.  Co.  v.  State  Board  of  Assess- 
ors [N.  J.  Sup.]  67  Atl.  672),  and  finding  a 
tax  to  have  been  imposed  on  the  tract,  both 
by  the  state  board  of  assessors  and  by  the 
<;ity  of  Newark,  for  the  year  1906,  adjudged 
that  the  tax  imposed  by  the  city  of  Newark 
was  lawful  and  should  stand,  and  directed 
tliat  assessed  by  the  state  board  of  assessors 
to  be  set  aide. 

This  court  having  reversed  the  decision  of 
the  Supreme  Covurt  as  to  the  supplement  of 
1906,  and  having  declared  it  unconstitutional, 
it  follows  that  the  reverse  course  is  proper 
with  regard  to  the  tax  under  review,  which 
should  have  beeen  assessed  and  collected 
vnder  the  law  as  it  stood  in  the  absence  of 
Supplement  1906,  p.  671,  viz.,  by  the  state 
board  of  assessors,  and  not  by  the  city  of 
■Newark.  By  consent  of  coimsel  let  the  judg- 
ment of  the  Supreme  Court  be  reversed, 
without  costs,  and  In  lieu  thereof  a  Judgment 
•entered  aflBrming  the  tax  levied  by  the  state 
board  and  setting  aside  that  imposed  by  the 
•city  of  Newark. 


.(76  N.  J.  L.  832) 

NEW  YORK  BAY  R.  CO.  ▼.  MAYOR,  SmX, 
OP  CITY  OF  NEWARK. 

■(Court  of  E>rror8  aod  Appeals  of  New  Jersey. 
Nov.  16,  1908.) 

"Taxation  (}  317*)— Railboads  —  Statdtes  — 
Validity. 

Since  Act  May  18,  1906  (P.  L.  p.  571),  pro- 
viding that  taxes  assessed  on  railroad  and  canal 
property  referred  to  in  subdivision  2  of  section 
§  of  the  act  of  March  27,  1888  (P.  K  p.  271) 
shall  be  assessed  in  each  taxing  district  of  the 
state,  etc.,  ia  unconstitutional,  such  property  is 


taxable  by  the  state  board  of  asseraois  a*  pn>< 
vlded  by  the  act  of  1888. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  f  317.»] 

Error  to  Supreme  Court. 

Application  of  the  New  York  Bay  Railroad 
Company  for  a  summary  determination  as  to 
taxation  of  lands  In  the  city  of  Newark. 
There  was  a  Judgment  (67  Atl.  1049)  redti- 
dng  the  assessment  in  part  and  sustaining  It 
in  part,  and  the  applicant  brings  error.  Af- 
firmed in  part,  and  reversed  and  rendered  In 
part 

Vredenburgh,  Wall  ft  Carey,  for  plaintiff 
tn  error.  Francis  Child,  Jr.,  for  dty  of  New- 
ark. Robert  H.  McCarter,  Atty.  Oen.,  for 
the  State. 

PER  CURIAM.  This  case  is  similar  In 
principle  to  United  New  Jersey  Railroad  ft 
Canal  Company  v.  City  of  Newark,  71  AtL 
275,  and  submitted  with  It  The  controversy 
in  the  Supreme  Court,  as  will  appear  by  the 
opinion  of  that  court  reported  in  67  AtL 
1049,  was  whether  the  property  in  qaestlon 
was  taxable  as  "main  stem"  or  "second  class" 
property.  The  Supreme  Court  found  that 
part  was  main  stem  and  part  second  class; 
and,  applying  to  the  latter  the  supplement 
of  act  May  18,  1906  (P.  L.  p.  571),  sustained 
a  tax  imposed  on  It  by  the  city  of  Newark  for 
1906,  and  set  aside  a  corresponding  tax  levied 
by  the  state  board  of  assessors,  reserving 
for  further  proof  the  question  whether  a 
small  part  was  main  stem  or  not 

The  adjudication  by  this  court  of  the  nn- 
constltutlonality  of  the  supplement  referred 
to  leaves  all  the  property  in  question  taxable 
by  the  state  board,  so  that,  as  to  that  part 
adjudged  taxable  by  the  city  of  Newark,  the 
judgment  of  the  Supreme  Court  is  reversed, 
by  consent  of  counsel,  without  costs,  and 
judgment  may  be  entered  setting  aside  the 
tax  assessed  by  the  city  of  Newark,  and  af- 
firming that  Imposed  by  the  state  board. 


(It  N.  J.  L.  7W) 
BUTLER  T.  EASTOK  ft  A.  R.  <X>.  et  aL 

(0>ttrt  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  16,  1908.) 

1.  Raiiaoads  (S  350*)— Accident  at  Cboss- 
INO— Neoi-igbnce. 

Where  the  evidence  tends  to  show  that  the 
defendant  left  standing  in  a  public  highway,  un- 
necessarily and  for  an  unreasonable  time,  an  ob- 
ject naturally  calculated  to  frighten  horses  ot 
ordinary  gentleness,  at  which  the  oidinarily  gen- 
tle horse  of  the  plaintiff  took  fright,  whereby 
the  plaintiff  was  injured,  the  question  of  the 
negligence  of  the  defendant  is  for  the  Jury. 

[Ed.   Note.— For  other  cases,   see   Railroads, 
Cent  Dig.  ^  1155;    Dec  Dig.  |  350.  •] 

2.  RAItROADS   (S  350*)— ACCIDEKT  AT  0B088- 
ING — CONTBIBUTOBT    NXOUOENCE. 

The  evidence  tended  to  show  that  the  plain- 
tiS  was  driving  an  ordinarily  gentle  hone  upon 
a  public  highway ;  that,  on  approaching  a  rail- 
road crossing  where  a  locomotive  engine   and 
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tender  had  been  left  Btandinr  partly  in  the  high- 
way, he  waited  at  a  reaaonable  diatance  and  for 
a  reasonable  time  to  see  if  the  engine  would 
move  on,  or  if  his  horse  would  take  frigbt ;  that, 
having  ascertained  that  the  engine  would  not 
move  and  that  his  horse  was  not  frightened, 
he  drove  on  along  the  traveled  portion  of  the 
highway.  Held,  that  the  Question  of  his  con- 
tributory negligence  should  nave  been  aubmitted 
to  the  jury.  v 

[Bd.  Note.— For  other  caaes,  see  Railroads, 
Cent  Dig.  |  1166;    Dec.  Dig.  I  35a*J 

Onmmere,  G.  J.,  and  Garrison,  Voorheea, 
Vroom,  Green,  and  Gray,  JJ.,  diasentin^ 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  William  C.  Butler  against  the 
Easton  &  Amboy  Railroad  Company  and  the 
Ijehlgh  Valley  Railroad  Company.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Beversed. 

William  O.  Oebhardt,  for  plaintiff  in  error. 
H.  B.  Herr,  for  defendants  in  error. 

TRENCHARD,  J.  This  writ  of  error 
brings  under  review  a  Judgment  of  ttie  Su- 
preme Court  entered  on  a  nonsuit  at  the 
Hunterdon  circuit  The  action  was  brought 
by  William  O.  Butler  to  recover  for  injuries 
resulting  from  being  thrown  from  lUs  wagon 
by  reason  of  his  horse  taking,  fright  and  shy- 
ing at  a  locomotive  engine.  Since  other  ver- 
dicts in  this  case  were  under  review  in  the 
Supreme  Court  (72  N.  J.  Law,  27,  60  Atl.  218, 
and  74  N.  J.  Law,  245,  65  Atl.  872),  the 
plaintiff  faas  amended  his  declaration.  He 
now  bases  his  right  to  recover  compensation 
for  his  injuries  upon  the  following  averment 
In  his  amended  declaration:  "That  the  said 
defendants,  by  their  servants,  then  and  there 
unlawfully,  carelessly,  negligently,  and  un- 
necessarily permitted  and  allowed  the  said 
locomotive  engine  and  tender  to  stand  near, 
adjacent  to  and  upon  the  said  public  high- 
way, which  said  locomotive  engine  and  ten- 
der was  of  great  size,  and  of  such  size,  shape, 
and  color  as  was  naturally  calculated  to 
frighten  horses  of  ordinary  gentleness  that 
were  upon  said  highway."  At  the  close  of 
tbe  plaintlfTs  case  the  learned  trial  Judge 
granted  a  nonsuit,  and  this  writ  of  error 
raises  the  question  whether  in  so  doing  there 
was  error. 

Tbe  evidence  when  the  nonsuit  was  dlrect- 
hA  would  have  Justified  tbe  Jury  in  finding 
tbe  following  matters  of  fact:  Where  the 
trades  of  the  Easton  &  Aml>oy  Railroad  Com- 
pany at  Landsdown  cross  a  public  road  at 
about  a  right  angle,  a  locomotive  engine, 
with  tender  attached,  belonging  to  the  Le- 
falgh  Valley  Railroad  Company,  was  standing 
on  the  track  and  partly  within  tbe  limits  of 
tbe  public  highway.  Tbe  engine  was  a  new, 
large  "hog"  locomotive,  and  was  just  out  of 
tbe  shops  "newly  painted  and  shiny,  and 
smelled  of  paint"  It  was  in  charge  of  an 
employ^  of  the  Lehigh  Valley  Company.    The 


plaintiff  approached  the  crossing  seated  in  a 
one-horse  wagon.  His  horse  was  ordinarily 
gentle,  and  was  being  driven  by  the  plain- 
tiff's son,  who  occupied  a  seat  in  the  wagon 
beside  tbe  plaintiff.  When  some  distance 
from  the  locomotive,  and  l)ecauBe  of  Its  pres- 
ence, tbe  horse  was  stopped  for  five  or  ten 
minutes  to  wait  for  tbe  engine  to  get  out  of 
the  way,  or  to  see  if  tbe  horse  would  take 
fright  Tbe  engine  not  moving,  tbe  horse,' 
which  bad  shown  no  signs  of  fright,  was 
driven  along  tbe  traveled  part  of  the  road 
past  tbe  rear  end  of  the  tender  and  locomo- 
tive. When  tbe  horse  reached  the  crossing, 
It' took  frigbt,  and  ran  away,  throwing  out 
and  injuring  the  plaintiff.  At  the  time  of  the 
accident  the  engine  was  undergoing  repairs, 
and  showed  no  signs  of  steam  or  smoke.  It 
bad  been  standing  there  about  a  half  an  hour. 
The  repairs  were  unnecessarily  being  made 
at  tbe  crossing.  It  appeared  that  they  could 
have  been  made  just  as  conveniently  several 
hundred  feet  away  from  the  public  highway. 
Tbe  plaintiff  seems  to  have  been  nonsuited 
upon  tbe  theory  that  there  was  no  evidence 
of  tbe  negligence  of  the  defendants,  and  that 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence. We  think  both  questions  should 
have  been  submitted  to  tbe  Jury. 

Tbe  general  rule  is  that  an  object  In  tbe 
public  highway  of  such  a  character  that  it 
is  naturally  calculated  to  frighten  horses 
of  ordinary  gentleness  may  constitute  a  nui- 
sance. Elliott  on  Roads  (2d  Ed.)  g  649.  Lia- 
bility for  injuries  resulting  therefrom  bas 
been  recognized  by  our  Supreme  Court  in 
Ayars  v.  Camden  ft  Sub.  Ry.  Co.,  63  N.  J. 
Law,  416,  43  Atl.  678,  and  in  this  court  in 
McCann  v.  Consolidated  Traction  Co.,  59  N. 
J.  Law,  481,  36  AU.  888,  38  L.  R.  A.  286.  In 
Wharton's  Law  of  Negligence,  i  107,  it  is 
said  that  ina6much  as  It  Is  neither  unnatural 
nor  unusual  for  horses,  when  traveling  on 
a  road,  to  become  frightened  at  extraordinary 
noises  or  sights,  so,  therefore,  be  who  upon 
a  road  thus  traveled  by  horses  makes  noises 
or  exhibits  such  spectacles  is  liable  for  any 
damages  caused  by  their  taking  fright  The 
same  author,  at  section  836,  notes  the  dis- 
tinction between  "necessary  and  unnecessary 
instruments  of  alarm,"  and  says  that  tbe 
former — such  for  instance  as  a  steam  whistle 
on  a  locomotive  or  tbe  like — being  essential 
to  Important  Industries,  are  tacitly,  if  not 
expressly,  licensed  by  tbe  state,  and  tbe  nec- 
essary use  of  them  is  not  per  se  negligence, 
even  though  animals  should  be  frightened 
thereby  and  injury  ensue,  though  it  is  other- 
wise be  declares  when  the  use  is  not  neces- 
sary to  tbe  industry.  In  accordance  with  tbe 
principle  thus  laid  down  by  the  text-writer, 
many  cases,  besides  those  referred  to,  have 
been  decided.  See  Jones  v.  Housatonlc  R. 
Co.,  107  Mass.  261;  Russian  v.  Milwaukee, 
etc.,  R.  Co.,  56  Wis.  325,  14  N.  W.  452 ;  Den- 
ver, etc.,  R.  Co.  V.  Robbins,  2  Colo.  App.  818, 
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SO  Pac.  261 ;  Atchison,  etc.,  R.  C!o.  t.  Morrow, 
4  Kan.  App..l99,  45  Pac.' 956;  Kyne  v.  Wllm- 
Ington,  etc.,  R.  Ck).,  8  Houst  (Del.)  922,  14 
Atl.  922 ;  Myers  v.  Richmond,  etc.,  R.  Co.,  87 
N.  C.  345.  An  examination  of  the  cited  cases 
shows  that  it  is  negligence  for  a  railroad 
company  to  leave  standing  In  a  public  high- 
way, unnecessarily  and  for  an  unreasonable 
time,  an  object  naturally  calculated  to  fright- 
en horses  of  ordinary  gentleness.  We  have 
pointed  out  that  in  the  present  case  the  evi- 
dence tended  to  show  that  the  engine  and 
tender  were  left  standing  on  the  public 
highway  for  a  half  an  hour  unnecessarily. 

Under  these  circumstances,  the  question 
of  the  character  of  the  object,  as  well  as 
the  urgency  of  the  occasion  and  the  reasona- 
bleness of  the  use,  was  for  the  Jury,  and 
hence  the  negligence  of  the  defendants  should 
have  been  submitted  to  them.  McCann  v.. 
Consolidated  Traction  Co.,  59  N.  3.  Law, 
481,  36  Atl.  888,  38  L.  R.  A.  236 ;  Ayars  t. 
Camden  &  Suburban  Ry.  Co.,  63  N.  J.  Law, 
416,  43  Atl.  678 ;  Tompkins  v.  North  Hudson 
Ry.  Co.,  63  N.  J.  Law,  322,  43  Atl.  885;  John- 
ston V.  N.  1.  ft  L.  B.  R.  R.  Co.,  65  N.  J.  Law, 
421,  47  Atl.  586;  Esler  T.  Camden  &  Subur- 
ban Ry.  Co.,  71  N.  J.  Law,  180,  58  AU.  113; 
Mumma  v.  Easton  &  Amboy  R.  R.  Co.,  73 
N.  J.  Law,  653,  65  AtL  208.  The  alleged  con- 
tributory negligence  of  the  plaintiff  was  also 
a  question  for  the  Jury.  The  fact  that  the 
plaintiff  might  have  taken  another  and  more 
inconvenient  road  is  Immaterial.  He  was  en- 
titled to  travel  the  public  highway  in  ques- 
tion. To  hold  otherwise  would  permit  a  rail- 
road company  to  exclude  such  travelers  from 
the  highways.  We  have  pointed  out  that  the 
Jury  was  Justified  In  finding  that  the  plain- 
tiff was  driving  an  ordinarily  gentle  horse; 
that  he  waited  at  a  reasonable  distance  for 
a  reasonable  time  to  see  If  the  locomotive 
would  move  on  or  if  his  horse  would  take 
fright  When  it  appeared  that  the  locomo- 
tive was  not  going  to  move,  and  that  his 
horse  was  not  frightened,  the  plaintiff  drove 
on.  Under  these  circumstances.  It  cannot 
be  said  as  a  matter  of  law  that  the  danger 
was  so  Imminent  and  threatening  that  a  rea- 
sonably prudent  man  would  not  assume  the 
hazard  of  encountering  it  It  will  not  do  to 
say  that.  If  he  did  not  anticipate  the  fright 
of  the  horse,  neither  could  the  defendants. 
They  were  the  original  wrongdoers,  and  were 
bound  to  anticipate  any  result  that  might 
reasonably  be  anticipated.  We  have  already 
said  that  the  evidence  tended  to  show  that 
the  engineer  in  charge  of  the  locomotive  was 
In  the  employ  of  the  Lehigh  Valley  Company, 
and  that  the  railroad  vras  operated  by  the 
Easton  &  Amboy  Company.  It  was  there- 
fore for  the  Jury  to  say  whether  either  or 
both  defendants  were  liable. 

The  nonsuit  not  being  Justified,  the  Judg- 
ment under  review  should  be  reversed,  and  a 
Tenire  de  novo  awarded. 


(7<  N.  J.  L.  6K) 
ATKINSON  V.  NEIW  YORK  TRANSFER  00. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18,  1908.) 

1.  AXTsA  AND  Ebbob  ({  1033*)— HABlfTJBM 
EBBOB— PBKJ0DICIAIj  Eitect. 

An  erroneons  Instruction,  prejudicial  only 
to  plaintiff,  is  not  ground  for  reTersal  on  de- 
fendant's appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent.  Dig.  Jg  4052-4062;  Dec.  Dig.  |  1033.*] 

2.  Cakbigbs  ({  160*)— Cabbiage  or  GooDfl— 

LnilTATION    OF    LlABUXTT- NEQUOENCK. 

A  common  carrier  cannot  by  contract  ex- 
empt itself  from  liability  for  losses  caused  by 
its  own  or  its  servants'  negligence;  such  con- 
tract being  contrary  to  public  policy,  as  tend- 
ing to  induce  want  of  care  by  the  carrier  in 
the  performance  of  its  duties. 

[Ed.    Note.— For   other   cases,    see   Carrien, 
Cent.  Dig.  {  654;    Dec.  Dig.  $  150.*] 

3.  Cabbiebs  (I  158*) — Cabbiaob  ot  Goona— 
LiiiiTATiON  OF  Liability  —  LmiTATioir  as 
TO  Amount— FixiJiG  o»  Value. 

Since  a  carrier  is  entitled  to  compensation 
in  proportion  to  the  value  of  the  goods  shipped 
and  the  consequent  risk  assumed,  it  may  stipu- 
late with  the  shipper  as  to  the  value  of  the 
goods,  and  contract  to  limit  its  liability  to  the 
amount  fixed;  such  contract  not  being  opposed 
to  public  policy. 

[Ed.    Note.— For   other    cases,   see   Carriers, 
Cent.  Dig.  {  603 ;    Dec.  Dig.  i  16&*] 

.4.  Appeal  and  Ebbob  (g  852*)  —  RKvnw — 

Questions  Conbidebed. 

In  an  action  against  a  carrier  for  the  value 
of  goods  shipped,  defendant  claiming  that  plain- 
tiff could  only  recover  the  amount  fixed  in  the 
bill  of  lading,  whether  the  shipper,  after  accept- 
ing the  bill  of  lading  without  dissent,  could 
afterwards  assert  ignorance  of  its  contents  need 
not  be  determined,  where  the  case  was  tried 
below  on  the  theory  that  the  shipper  was  not 
bound,  even  if  she  Icnew  of  the  limitation  in  the 
bill  of  lading,  unless  she  assented  thereto. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3402;    Dec.  Dig.  1  852.*] 

5.  Cabbiebs  (g  137*)— Cabbiaob  of  Goods- 
Limitations  ON  LlABILITT  AS  OBOUND  OF 
Defense — ^Instbuctions. 

In  an  action  against  a  carrier  for  the  value 
of  goods  lost  In  transit  where  the  bill  of  lad- 
ing recited  that  the  charge  was  based  upon  a 
valuation  not  exceeding  $100,  and  provided  that 
the  carrier  should  not  t>e  liable  for  loss  by  neg^ 
ligence  or  otherwise  In  excess  of  that  amount, 
an  instruction  that,  even  if  the  shipper  knew 
of  the  limitation  in  the  bill  of  lading,  the  car- 
rier would  still  be  liable  for  the  full  value  of 
the  ^oods,  unless  the  shipper  assented  to  the 
provision  in  the  bill  of  lading,  in  effect  in- 
stmcted  that  a  shipper  knowing  that  the  trans- 
portation charge  is  based  upon  a  value  below 
the  actual  value  of  the  goods,  and  that  the  ship- 
ping receipt  limited  the  carrier's  liability  to 
that  value,  may  accept  the  receipt  in  silence, 
and  afterwards  deny  his  assent  thereto,  and 
recover  the  full  value  of  the  goods,  and  was  er- 
roneous. 

[Ed.   Note.— For   other   cases,    see    Carriers. 
Cent  Dig.  g  594;    Dec.  Dig.  |  137.*] 

6.  Cabbiebs  (g  158*)— Gabbiaok  of  Goods- 
Limitations  OF  Amount  of  Liability  — 
Limitation  Whebe  Value  is  Disclosed. 

Where  a  shipper  fraudulently'  misrepresents 
to  the  carrier  the  value  of  the  goods  consigned, 
he  cannot  claim  full  Indemnity,  nor  can  he  dalm 
their  full  value  if  he  knowingly  receives  a  bill 
of  lading  containing  a  contract  fixing  the  valne 
of  the  goods  and  limiting  the  carrier's  liability 
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to  Bach  valae,  since  the  carrier  may  infer  from 
the  shipper's  silence  that  the  value  fixed  is  prop- 
er, for  the  porpose  of  determining  the  carriers 
liabiiity. 

[Ed.  Note.— For  other  casee.  Me  Carrlera, 
Cent  Dig.  i  708;   Dec.  Dig.  {  158.*] 

Error  to  Supreme  Court 
Action  by  Harriet  Atkinson  against  the 
.  New  Tork  Transfer  Company.    Judgment  for 
plaintiff,   and  defendant  brings  error.     Re- 
yersed. 

George  Holmes  and  William  D.  Edwards, 
for  plaintiff  In  error.  Francis  Y.  Dobbins, 
for  defendant  in  error. 


GDMMERB,  C.  J.  This  action  was 
brought  by  Mrs.  Atkinson  to  recover  damages 
from  the  defendant  company  for  the  loss, 
through  Its  negligence,  of  a  trunk  and  con- 
tents, intrusted  by  her  to  It  for  shipment  from 
Ocean  Grove  In  this  state,  to  her  home  In 
Brooklyn,  N.  T.  At  the  trial  the  defendant 
company  admitted  liability,  but  contended 
that  the  amount  of  the  recovery  against  It 
sboold  be  limited  to  $100,  notwithstanding 
the  fact  that  the  value  of  the  property  lost 
considerably  exceeded  that  sum.  This  con- 
tention was  rested  upon  the  fact  that,  at  the 
time  it  received  the  trunk,  the  company  de- 
livered to  the  plaintiff  a  bill  of  lading,  which 
recited,  among  other  things,  that  its  charge 
for  the  transportation  thereof  was  based  up- 
on a  gross  valuation  not  exceeding  $100,  and 
contained  an  express  agreement  between  the 
shipper  and  the  carrier  that  the  latter  should 
not  be  liable,  in  case  of  loss  or  damage  by 
reason  of  negligence,  or  otherwise,  for  an 
amount  exceeding  that  sum,  and  the  further 
fact  that  the  plaintiff  received  the  bill  of 
lading  without  expressing  any  dissent  from 
Its  provisions.  The  trial  court,  in  its  In- 
struction to  the  Jury  as  to  the  effect  of  the 
delivery  of  this  bill  of  lading  to  the  plain- 
tiff, stated  that  If  "it  was  presented  to  the 
plaintiff,  and  received  by  her  as  a  contract, 
she  would  not  be  entitled  to  recover  more 
tban  $100,  but  that,  if  she  did  not  know  that 
it  was  offered  to  her  as  a  contract,  and  re- 
ceived it  without  knowing  Its  contents,  sup- 
posing that  it  was  simply  given  to  her  as  a 
receipt  in  order  to  enable  her  to  trace  her 
property,  then  the  limitation  In  It  would  not 
applet  and  that,  even  If  she  knew  that  the 
rate  charged  for  the  trunk  was  based  upon 
a  valuation  of  $100,  still  the  limitation  would 
not  obtain,  and  the  company  would  still  be 
liable  for  the  full  value  of  the  goods,  in  the 
absence  of  any  assent  by  her  to  a  restriction 
of  that  character."  The  court  then  proceed- 
ed as  follows:  "The  auestlon  would  there- 
fore seem  to  be  whether  Mrs.  Atkinson,  when 
tbls  receipt  was  handed  to  her,  and  she  took 
it.  assented  to  it  as  an  agreement  between 
her  and  the  company,  or  whether  she  took  it 
as  a  mere  receipt.  In  order  to  constitute  as- 
sent there  mnst  be  knowledge,  and  if  she  did 


not  Imow  of  these  words,  did  not  know  what 
the  company  claimed  it  was,  then  there  could 
be  no  valid  assent  If  she  did  know,  still  it 
would  remain  a  question  as  to  whether  she 
assented  to  It  as  a  contract"  The  jury  re- 
turned a  verdict  In  favor  of  the  plaintiff  for 
$300,  the  full  amount  of  the  property  lost, 
and  the  defendant  now  assigns  error  upon 
this  excerpt  from  the  charge. 

The  first  question  which  the  case  presents 
for  consideration  is  whether  a  contract, 
which  fixes  the  value  of  goods  shipped  at  a 
price  less  than  their  real  worth,  and  limits 
the  liability  of  the  carrier  for  a  loss  result- 
ing from  its  own  negligence  to  the  value  thus 
fixed,  is  valid ;  for,  if  It  Is  not,  then  the  in- 
struction complained  of,  so  far  as  it  was  er- 
roneous, was  harmful  to  the  plaintiff,  not 
to  the  defendant,  and  affqrds  no  ground  for 
reversing  the  Judgment  We  fully  concur  in 
the  aonndness  of  the  generally  recognized 
rule  that  a  common  carrier  cannot  contract 
for  exemption  from  liability  for  losses  result- 
ing from  his  own  negligence,  or  that  of  his 
servants.  But  this  rule  does  not,  we  think, 
prevent  the  carrier  from  stipulating  with 
the  shipper  as  to  the  value  of  the  proper- 
ty Intrusted  to  It,  and  contracting  that  Its 
liability  shall  be  limited  to  the  amount  so 
stipulated-  The  carrier  is  entitled  to  be 
compensated  for  his  services  In  proportion 
to  the  value  of  the  article  consigned  and 
the  consequent  ri^  assumed  by  him.  The 
shipper  is  entitled  to  take  the  benefit  of 
a  lower  rate,  if  he  desires  to  do  so,  by 
placing  a  value  upon  his  goods,  for  the  pur- 
ix)se  of  their  shipment,  below  their  actual 
worth.  Such  a  stipulation  stands  as  If  the 
carrier  had  asked  the  value  of  the  goods 
shipped,  and  had  been  told  by  the  consignor 
that  It  was  the  sum  named  In  the  contract 
The  reason  why  contracts  exempting  the 
carrier  from  liability  for  loss  resulting  from 
his  own  negligence  are  held  to  be  invalid  is 
that  they  are  against  public  policy,  because 
their  natural  effect  Is  to  Induce  want  of  care 
on  the  part  of  the  carrier  in  the  performance 
of  his  duties.  But  a  stipulation  as  to  the 
value  of  the  goods  to  be  shipped  has  no  such 
tendency.  It  exacts  from  the  carrier  the 
measure  of  care  due  to  the  value  agreed  on, 
and  is,  we  think,  a  proper  and  lawful  mode  of 
securing  a  due  proportion  between  the 
amount  for  which  the  carrier  can  be  held  re- 
sponsible and  the  charges  received  tiy  it  as  a 
consideration  for  the  safe  transportation  of 
the  goods  shipped.  This  is  the  view  express-' 
ed  by  the  Supreme  Court  of  the  United  States 
in  Hart  v.  Pennsylvania  R.  R.  Co.,  112  U.  S. 
340,  5  Sup.  Ct  151,  28  L.  Ed.  717,  and  is  that 
adopted  in  many  of  our  sister  states.  5  Am. 
&  Eng.  Ency.  328,  and  cases  cited;  6  Cyc. 
pp.  402,  403,  and  notes. 

Having  determined  that  a  contract  l>etween 
a  carrier  and  shipper  which'  fixes  the  value 
of  the  goods  shit^>ed  at  a  sum  less  than  their 
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real  worth,  and  limits  the  liabtltty  of  the  caiv 
rier,  in  case  of  their  loss,  to  the  amount  so 
fixed.  Is  binding  upon  the  shipper,  we  take  up 
the  consideration  of  the  court's  Instruction 
to  the  Jury  In  this  case.  It  is  insisted,  on  be- 
half of  the  plaintiff  In  error,  that  Mrs.  At^ 
klnson,  by  receiving  the  bill  of  lading,  be- 
camt  bound  by  Its  provisions;  that  the  mere 
acceptance  of  this  paper  without  any  indica- 
tion of  dissent  from  its  terms  bound  her  as 
fully  aa  if  she  had  expressly  assented  to 
them,  and  that  sbe  could  not  afterward  de- 
prive the  plnlntlft  In  error  of  the  protection 
of  Its  provisions  by  asserting  that  she  was 
Ignorant  of  its  contents.  We  are  not  required 
to  pass  upon  the  soundness  of  this  proposi- 
tion adranced  on  behalf  of  the  plainttlT  In 
error,  for  the  trial  court  In  Its  Instruction  to 
the  jury  did  not  make  the  plaintiff's  Ignor- 
ance of  the  contents  of  the  paper  which  was 
delivered  to  her  the  test  of  her  liability  under 
it  The  Jury  were  told  that,  even  if  she 
knew  that  the  rate  charged  for  the  trans- 
portation of  her  trunk  was  based  upon  a 
value  of  $100  the  company  would  still  be  lia- 
ble for  the  full  value  of  the  goods,  in  the  ab- 
sence of  any  assent  by  her  to  the  restriction 
of  liability.  And,  further,  that  even  If  she 
knew  of  the  words  (that  is,  the  words  con- 
tained in  the  paper  limiting  the  carrier's  iia- 
bility),  still  it  would  remain  a  question  as  to 
whether  she  assented  to  the  bill  of  lading  as 
a  contract  The  purport  of  this  instruction, 
as  It  seems  to  ns,  is  that  a  shipper,  who 
knows  that  the  charge  made  by  the  carrier 
tor  the  transporting  of  his  goods  Is  based  up- 
on a  value  placed  upon  them  which  is  below 
their  actual  worth,  that  this  value  is  stated 
in  the  receipt  which  is  given  to  him  by  the 
carrier,  and  that  the  receipt  contains  a  stip- 
ulation limiting  the  carrier's  liability  to  the 
amount  thus  stated,  may  accept  the  receipt 
In  silence,  and  afterwards,  In  case  the  goods 
are  lost,  may  deny  that  he  assented  to  the 
valuation  which  was  made  the  basis  of  the 
carrier's  charge,  may  repudiate  the  limitation 
of  liability,  and  recover  the  full  amount  of 
his  loss. 

It  is  held  by  the  best-considered  authori- 
ties that  if  the  shipper  Is  guilty  of  fraud  or 
Imposition,  by  misrepresenting  to  the  carrier 
the  value  of  the  goods  consigned  to  him,  he 
destroys  bis  claim  to  full  Indemnity,  and  the 
reason  of  it  Is  that  by  his  act  he  has  de- 
prived the  carrier  of  his  right  to  be  com- 
pensated In  proportion  to  the  value  of  the 
goods  and  the  consequent  risk  assumed  by 
blm;  that  what  he  has  done  has  tended  to 
lessen  the  vigilance  which  the  carrier  would 
otherwise  have  exercised  for  the  safety  of 
the  goods.  2  Kent's  Com.  603,  and  cases  cit- 
ed. The  soundness  of  this  principle  seems  to 
us  to  be  beyond  controversy,  and  we  are  un- 
able to  see  any  distinction  in  law  between  an 
express  misrepresentation  of  value  made  by 
the  shipper  to  the  carrier  and  a  statement 


made  by  the  carrier  to  the  shipper  as  to  the 
rate  charged  and  the  liability  assumed  by 
him,  based  upon  the  value  of  the  goods,  being 
a  sum  named  by  him,  and  the  reception  of 
that  statement  by  the  shipper  in  silence, 
so  far  as  the  determination  of  the  rights 
of  the  respective  parties  is  concerned.  The 
carrier  has  a  right  to  Infer  from  the  silence 
of  the  shipper  that  his  valuation  Is  ac- 
cepted by  the  latter  as  accurate,  not  on- 
ly for  the  purpose  of  fixing  transportation 
charges,  but  also  for  the  purpose  of  de- 
termining the  amount  of  liability  In  case  of 
loss.  Having  taken  advantage  of  the  low- 
er rate,  based  upon  the  value  fixed  by  the 
carrier,  the  shipper  Is  estopped  from  after- 
wards asserting  that  the  value  is  greater. 
To  permit  him  to  reap  the  benefit  of  a  lower 
rate  in  case  there  is  no  loss,  and  to  repudiate 
the  valuation  upon  which  that  rate  was  bas- 
ed If  there  be  a  loss,  would  be  repugnant  to 
every  principle  of  fair  play. 

We  are  of  opinion  that  the  Instruction 
complained  of  was  erroneous,  and  that,  for 
this  reason,  the  Judgment  under  review  muit 
be  reversed. 


(7T  M.  J.  U  EU> 
JORDAN  T.  REOTD. 
(Court  ot  Brrors  and  Appeals  of  New  Jersey. 
Nov.  18,  1908.) 

1.  Tbiai,  (t  109»)  — OPKtnio  — Statkicctt  — 
Scope  and  BIffkct. 

A  motion  for  a  nonsuit  Tm  the  opening  ot 
a  case  to  the  court  and  jary  is  not  usual,  but 
is  permifsible  If  the  statement  of  connsel,  by 
its  omissions  or  admissions,  renders  it  clear- 
ly evident  either  that  no  case  can  be  made  out, 
or  that  a  recovery  is  precluded,  llie  rule  ap- 
plied. 

[Ed.  Note.— Vor  other  cases,  see  Trial,  Dec 
Pig.  S  109.*] 

2.  Pliadiwo  (J  387*)— Cohtbacts  (|  346»>— 
Appeal  and  Bbrob  (f  888*)— Issues,  Paoon 
AND  Variance. 

(a)  TTnder  the  Practice  Act  (P.  I*.  1903,  p. 
5ri)  {  125,  there  can  be  permitted  no  subttantia) 
variance  between  the  case  declared  upon  and 
the  case  proven,  but  a  recovery  must  be  se- 
cundum allegato  et  probata, 
(b)  When   a  declaration  seta   up  a  contract 

f:rowing  out  of  commercial  paper  and  entered 
nto  by  the  defendant  alone,  proof  of  a  coo- 
tract  of  a  different  nature  entered  into  by  the 
defendant  and  others  will  not  sustain  the  dec- 
laration unamended,  for  thereby  the  defendant 
would  be  denied  an  opportunity  to  plead  the 
nonjoinder  in  abatement.  Neither  can  the  dec- 
laration be  amended  on  error  to  cobform  to  the 
proofs,  because  thereby  the  defendant  would 
be  bound  by  a  verdict  upon  a  matter  which  he 
had  not  expected  or  intended  to  try. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  t  1300:  Dec.  Dig.  |  387  ;•  Con- 
tracts, Cent.  Dig.  I  1740:  Dec.  Dig.  t  846;* 
Appeal  and  Error,  Cent  Dig-  I  3619;   Dec.  Die 

i  ssa*] 

a  Biixs  AND  Notes  (|  422*)— Pbesehtmkit 
AND  Notice  or  Dishonob— Waiver. 

Evidence  to  the  effect  (a)  that  a  defendant 
and  others  have  received  property  of  the  maker 
of  a  note  on  an  agreement  to  take  care  of  the 
note  at  maturity,  or  (b)  that  after  maturity,  • 
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defendant  haa  admitted  reaponsibiltty  upon  a 
note,  which  is  shared  by  others  with  himself, 
will  not  sappoit  an  action  against  such  defend- 
ant as  indoreer  alone,  on  the  theory  that,  by 
the  receiving  of  such  property  or  the  malting  of 
Buch  admissions,  be  has  waived  presentment  and 
notice  of  dishonor  of  the  note,  or  the  holder 
stands  excused  therefrom. 

[E<d.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |  1203 ;  Dee.  Dig.  |  422.*] 

4.  Trial  (|  170*)— Dibectiow  o»  Vibdiot. 

When  the  plaintiff  in  an  action  might  law- 
fall^  have  been  nonsuited  at  the  trial,  if  such 
motion  had  been  made,  the  direction  of  a  ver- 
dict in  his  favor,  on  tJie  same  evidence,  is  er 
xoneous,  and  cannot  be  upheld. 

[Btd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  890;    Dee.  Dig.  {  170.*] 

(Syllabna  by  the  Conrt) 

Brror  to  Supreme  Court 

Action  by  Albert  M.  Jordan  against  H. 
Phelps  Reed,  executor  of  the  will  of  I.  Whll- 
den  Moore,  deceased.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Beversed, 
and  a  venire  de  novo  awarded. 

Originally  this  was  an  action  upon  con- 
tract brought  in  the  Supreme  Court  by  Al- 
bert  M.  Jordan,   now   defendant  In   error, 
against  L  Wbilden  Moore,  the  testator  ot  the  '■ 
present  plaintiff  in  error. 

The  declaration  filed  is  unusual  in  fomc 
and  In  substance,  but  ma;  be  said  to  set  up 
a  cause  of  action  of  the  nature  following: 
Whereas  the  Northside  Land  Company  had 
mi^de  its  promlBsory  note,  in  writing,  bear- 
ing date  on  June  11,  A.  D.  1903,  and  thereby 
promised  to  pay  to  the  order  of  the  La 
Charge  Dredging  Company  the  sum  of  f6,- 
OOO,  one  year  after  date,  at  the  Seconc  Na- 
tional Bank  ot  Atlantic  City,  value  received, 
thereupon,  in  consideration  of  a  credit  o/ 
^,000  then  and  there  made  by  the  payee  In 
said  note  named  to  the  maker  thereof,  and  of 
a^llke  credit  then  and  there  made  by  the 
plaintiff,  Albert  M.  Jordan,  to  the  said  payee, 
be,  the  said  I.  Wbilden  Moore,  then  and 
there  being  the  business  manager  of  the  said 
corporation  maker,  promised  and  imdertook 
"absolutely  to  pay  him  the  said  note  at  its 
maturity,  by  Indorsing  and  delivering  the 
same  to  the  plaintiff,  and  waive  and  forego" 
presentment  for  payment  and  notice  of  dis- 
bODor  of  the  said  note.  Nevertheless  the 
said  I.  Wbilden  Moore  did  not,  neither  did 
any  other  person,  pay  to  tlie  plaintiff  the 
sum  of  money  in  said  note  specified  or  any 
part  thereof,  to  his  damage,  etc.  The  said  I. 
Wbilden  Moore  Interposed  a  plea  of  the  gen- 
eral issue,  and  similiter  was  added. 

After  Issue  Joined,  the  said  1.  Whllden 
Moore  died  testate,  and  his  death  was  duly 
suggested  upon  the  record,  and  the  cause 
was  continued  against  H.  Phelps  Reed  as 
sole  executor  of  bis  last  will  and  testament. 
The  Issue  was  brought  down  for  trial  at  the 
Atlantic  circuit  before  one  of  the  circuit 
Judges  duly  assigned  and  a  Jury. 

The  evidence  offered  by  the  plaintiff  was  to 


the  effect  following:  The  liote  In  suit  was 
made  by  the  Northside  Land  Company,  and 
was  Indorsed  by  I.  Wbilden  Moore,  the  origi- 
nal defendant  It  bad  also  been  Indorsed 
by  William  I.  Oarrison,  but  the  name  of  tlie 
latter  was  erased.  The  note  had  come  into 
the  possession  of  Albert  M.  Jordan,  the  plain- 
tiff, after  the  Indorsement  by  Moore,  but 
when,  why,  or  bow  was  not  made  clear.  The 
Northside  Land  Company  was  the  owner  of 
lands  In  Atlantic  county,  and  Intended  to 
improve  the  same  for  sale  In  building  lots. 
The  La  Charge  Dredging  Company  was  em- 
ployed to  fill  in  these  lots  in  order  to  fit 
them  for  building,  i.  Whllden  Moore  was 
Interested  in  the  land  company's  project 
both  as  a  shareholder  and  manager,  and  had 
charge  of  the  contract  witb  the  dredging 
company.  After  the  making  of  the  note  in 
suit,  and  while  it  was  outstanding,  the  land 
company  having  liabilities  (inter  alia,  to  the 
dredging  company)  which  it  was  unable  to 
meet,  Moore  proposed  to  the  land  company 
and  the  holders  of  shares  therein  that  the 
land  company  should  turn  over  Its  lands  to 
himself  and  some  other  gentlemen,  If  a  con- 
sideration therefor  could  be  agreed  upon. 
The  sum  of  $51,400  was  at  length  agreed  up- 
on, including  the  value  of  the  outstanding 
capital  stock,  and  all  of  the  indebtedness  of. 
the  land  company,  and,  as  part  of  such  in- 
debtedness, the  particular  note  in  suit  In 
these  negotiations  Moore  was  the  active  spir- 
it on  behalf  of  himself  and  his  three  as- 
sociates, and  he  promised  that  the  debts  and 
the  value  of  the  stock  should  be  paid.  These 
negotiations  resulted  in  a  sale  of  the  compa- 
ny's lands,  and  the  making  of  a  deed,  dated 
February  17,  1904,  between  the  Northside 
Land  Company,  and  John  Myers,  I.  Whllden 
Moore,  Charles  R.  Myers,  and  Robert  Moore, 
whereby,  for  the  consideration  above  men- 
tioned, all  of  the  company's  lands  were  as- 
sured to  them.  After  the  making  of  this  con- 
veyance and  before  the  bringing  of  the  ac- 
tion, Moore  acknowledged  his  Indorsement  of 
the  note  to  one  of  the  witnesses,  but  at  the 
same  time  declared  that  he  did  not  wish  to 
pay  the  note  until  he  could  get  Charles  and 
John  Myers  and  Robert  Moore  to  Join  him 
in  the  payment,  and  the  statement  of  Moore 
was  couched  in  words  which  at  least  tended 
to  warrant  an  inference  that  In  his  view 
their  common  interest  and  concern  in  the 
property,  rights,  and  obligations  of  the  land 
company  bound  them  to  take  care  of  the 
note.  No  evidence  was  offered  on  the  part 
of  the  defendant  There  was  a  motion  for 
a  nonsuit  on  the  plaintiff's  opening,  which 
was  refused,  and  an  exception  was  taken. 
There  were  sundry  exceptions  to  rulings  of 
the  trial  Judge  In  admitting  evidence  against 
the  defendant's  objection.  There  was  also  a 
motion  to  direct  a  verdict  for  the  defendant 
which  was  refused;    and  no  exception  ap- 
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pears  to  have  been  sealed  tt^ereon.  At  tbe 
close  of  the  case  the  trial  Judge  directed  a 
verdict  for  tbe  plaintiff  for  tbe  amount  of  the 
note,  witb  interest;  and  an  exception  was 
sealed  upon  such  direction. 

A  verdict  having  been  found  agreeably  to 
tbe  direction,  Judgment  was  entered  thereon 
in  tbe  Supreme  Court,  and  such  Judgment 
has  been  removed  into  this  court  on  writ  of 
error.  Error  la  specially  assigned  in  that 
tbe  trial  Judge  refused  a  nonsuit  on  tbe 
plaintiff's  opening,  in  that  tbe  trial  Judge 
admitted,  over  objection,  evidence  which  was 
at  variance  with  tbe  declaration,  In  that  tbe 
trial  Judge  admitted,  over  objection,  evidence 
which  was  incompetent  and  illegal,  and  in 
that  the  trial  Judge  directed  a  verdict  for  tbe 
plaintiff  contrary  to  law. 

Clarence  L.  Cole  (E.  A.  Armstrong,  on  the 
brief),  for  plaintiff  in  error. 

(1)  The  declaration  not  showing  a  cause  at 
action,  there  should  tiave  been  a  nonsuit  or 
tbe  plaintiff's  opening. 

(2)  If  it  be  assumed  that  a  legal  cause  of 
action  is  set  up  in  the  declaration,  there 
was  no  proof  sufficient  to  support  It.  The 
proofs  offered  by  the  plaintiff  below  were 
at  variance  with  tbe  declaration. 

(3)  So  far  as  tbe  evidence  made  out  any 
case  against  tbe  defendant  below.  It  placed 
Moore,  the  defendant's  testator,  in  the  posi- 
tion of  undertaking  orally  to  pay  the  debt 
of  another,  the  land  company. 

(4)  Irrelevant  evidence  was  admitted,  to 
tbe  injury  of  tbe  defendant  below. 

(5)  So  far  as  the  proofs  established  any 
contract.  It  was  one  made  by  four  Jointly, 
and  not  by  Moore  alone. 

(6)  There  should  have  been  no  directioE 
of  a  verdict  for  tbe  plaintiff  below.  Most 
favorably  to  tbe  plaintiff,  It  should  have 
been  held  that  there  was  a  Jury  question. 

John  J.  Crandall,  for  defendant  in  error. 

Under  tbe  declaration  and  proofs  a  pri- 
mary undertaking  by  Moore  to  pay  the  note 
was  established.  If  not,  tbe  facts  establish 
tbe  liability  of  Moore,  as  an  indorser,  who, 
by  getting  property  of  the  maker  into  his 
hands,  had  waived  presentment  and  notlca 

GREEN,  J.  (after  stating  tbe  facts  as 
above).  The  first  contention  of  the  plaintiff 
in  error  appears  to  be  that  the  plaintiff  be- 
low should  have  been  nonsuited  upon  tbe 
opening  of  bis  counsel,  either  because  the 
facts  stated  by  counsel,  if  proved,  would  not 
have  sufficed  to  sustain  a  verdict,  or  because, 
if  proved,  they  would  have  established,  not 
tbe  cause  of  action  alleged  In  tbe  declara- 
tion, but  a  cause  of  action  different  there- 
from. A  motion  for  a  nonsuit  on  the  open- 
ing of  a  case  to  the  court  and  Jury  is  not 
usual,  but  It  is  permitted  in  some  Jurisdic- 
tions. In  order  to  its  allowance,  it  Is  m  gen- 
eral held  tbat  In  a  case  like  tbe  present  the 


statement  of  counsel,  by  Its  omissions  or  ad- 
missions, must  render  it  clearly  evident  ei- 
ther that  no  case  can  be  made  out,  or  that 
a  recovery  is  precluded.  Emerson  v.  Weeks 
(1881)  58  Cal.  382,  383;  Oscanyan  v.  Arms 
Co.  aSSO)  108  U.  S.  261,  263,  264,  26  L.  Ed. 
639;  Hoffman  House  v.  Foote  (1902)  172  N. 
Y.  848,  350,  65  N.  E.  169.  In  this  court  the 
matter  was  lately  considered  in  Kelly,  Adm'r, 
V.  Bergen  County  Oas  Co.  (1906)  74  N.  3. 
Law,  604-607,  67  Atl.  21;  and  it  was  then 
declared  that,  by  analogy  to  the  motion  for 
a  nonsuit  at  the  close  of  the  plaintifTs  evi- 
dence, tbe  question  Is  whether  tbe  facts  stat- 
ed as  to  be  proved  and  the  reasonable  infer- 
ences which  may  be  drawn  from  them  dis- 
close tbat  the  plaintiff  is  not  entitled  to  sub- 
mit bis  case  to  tbe  Jury  because  a  verdict 
In  his  favor  could  not  be  sustained.  Among 
cases  which  dealt  with  the  motion  at  the 
close  of  tbe  plaintiff's  evidence.  It  is  suffi- 
cient to  note  Case  v.  Cent  R.  B.  Co.  (1896) 
69  N.  J.  Law,  471,  473,  37  AU.  65,  59  Am. 
St  Rep.  617,  and  Polhemus  v.  Prud.  Real. 
Corp.  (1906)  74  N.  J.  Law,  570,  680,  67  AU. 
303.  If  now  we  turn  to  tbe  plaintiff's  dec- 
laration, we  find  tbe  pleader's  averments  to 
be,  in  brief,  that  the  original  defendant 
Moore,  for  valuable  consideration,  Indorsed 
and  delivered  to  tbe  plaintiff  the  note  made 
by  tbe  Northslde  Land  Company  to  tbe  La 
Charge  Dredging  Company  for  tbe  payment 
of  $6,000,  and  promised  and  undertook  to 
pay  tbe  said  note  absolutely,  and  to  waive 
presentment  and  notice.  Whether  the  orig- 
inal defendant,  by  this  Irregular  indorsement, 
became  liable  to  the  dredging  company  or 
not  liable,  may  be  unimportant  The  aver^ 
ments  would  under  sections  64,  82,  and  109 
of  tbe  negotiable  instrument  act  (P.  L.  1902, 
'  pp.  594,  695,  598,  601,  602)  show  a  IlabUlty 
,  to  tbe  plaintiff,  tbe  immediate  indorsee, '  if 
tbe  averments  were  sustained  by  legal  evi- 
dence. If  we  turn  to  the  opening  of  coun- 
sel, we  find  tbe  gist  of  his  statement  to  be 
that  the  original  defendant,  who  was  the 
promoter  and  manager  of  the  land  company, 
for  a  valuable  consideration.  Indorsed  and 
delivered  to  tbe  plaintiff,  who  was  tbe  back- 
er of  the  dredging  company,  the  ut>te  for  ^- 
000,  made  by  the  former  company  to  tbe  lat- 
ter company;  and  that,  before  tbe  maturity 
of  tbe  note,  the  original  defendant,  by  an 
executed  bargain  with  the  land  company, 
agreed,  in  consideration  of  a  conveyance  of 
all  of  its  lands  to  himself,  to  take  care  of 
this  note,  among  other  debts  of  the  com- 
pany. This  may  have  been  a  somewhat  loose 
and  meager  statement  Nevertheless  we  In- 
cline to  the  notion  tbat,  If  tbe  statement 
were  followed  by  legal  proof  of  the  facts 
stated,  a  case  would  have  been  presented 
for  the  consideration  of  a  Jury.  See  Kelly. 
Adm'r,  V.  Bergen  County  Gas  Co.  (1906)  74 
N.  J.  Law,  604,  605,  67  Atl.  21;  Story  on 
Bills,  a  316,  374;  Story  on  Prom.  Notes,  S 
282.  Tbe  motion  for  a  nonsuit  on  tbe  open- 
ing was  then  properly  refused. 
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It  Is  next  contended  on  the  part  of  the 
plaintiff  In  error  that,  If  a  valid  canse  of 
action  were  alleged  In  the  declaration,  the 
evidence  of  the  plaintiff  below  did  not  Bnp- 
port  It;  but,  on  the  contrary,  was  at  vari- 
ance therewith.  He  also  contended  that,  so 
far  as  the  proof  went,  it  placed  Moore,  the 
original  defendant,  in  the  position  of  prom- 
ising orally  to  pay  the  debt  of  another.  To 
these  contentions  the  defendant  in  error  nrg- 
ed  that,  under  the  declaration  and  proofs,  a 
primary  undertaking  to  pay  the  debt  was 
established.  It  could  hardly  be  said  by  one 
who  bad  considered  the  evidence  with  care 
that  there  was  any  proof  of  an  express  un- 
dertaking by  Moore  to  become  primarily  lia- 
ble upon  the  note  to  his  immediate  indorsee ; 
and  therefore  Schley,  Ex'x,  v.  Merritt  (1872) 
37  Md.  352,  353,  360,  Is  not  pertinent  The 
defendant  in  error  thinks,  however,  that  the 
evidence  was  enongh  to  warrant,  Inferen- 
tially,  a  finding  of  primary  liability,  because 
It  was  shown  that  Moore  had  taken  into  bis 
hands  the  property  of  the  maker  of  the  note, 
and  had  thereupon  agreed  to  take  care  of 
this  note  with  other  obligations  of  the  mak- 
er. The  proof  was  not  of  a  conveyance  of 
the  lands  of  the  maker  of  the  note  to  Moore 
alone,  bat  to  four  men  who  were  named  and 
of  whom  the  original  defendant  was  one.  It 
becomes  proper,  therefore,  to  inquire  wheth- 
er such  proof  sustained  the  declaration  and 
opening,  or  was  at  variance  therewith. 

(a)  Variance,  or  discrepancy,  between  a 
material  averment  in  pleading  and  the  evi- 
dence adduced  in  support  of  It,  was  in  early 
times  of  vital  importance.  1  Chit,  on  Plead. 
(3d  Lend.  Ed.)  •303-»308;  Brlstown  v.  Wright 
a781)  2  Dougl.  K.  B.  *mS,  •667a;  Mulford 
V.  Bowne  (1827)  9  N.  J.  Law,  'SIS,  •318. 
Since  the  enactment  of  the  provisions  now 
embodied  in  Practice  Act,  Revision  of  1903 
(P.  L.  p.  671)  i  125  (Mott,  P.  A.  p.  64),  va- 
riance has  with  us  been  of  less  consequence. 
Kerertheless  to-day  it  is  sound  law  and  sound 
reason  that  there  must  be  no  variance  to  the 
prejudice  of  the  adverse  party  between  the 
case  declared  upon  and  the  case  proven,  and 
ttiat  recovery  must  be  secundum  allegata  et 
probata.  Hallock  v.  Commercial  Ins.  Co. 
(1857)  26  N.  J.  Law,  268,  274;  Bristow  v. 
Wright,  supra;  Martinez  v.  Runkle  (1894) 
57  N.  J.  Law,  111,  117,  122,  30  Atl.  693. 
Applying  the  doctrine  to  the  facts  in  evi- 
dence, we  think  that  there  was  a  substantial 
variance  between  the  case  declared  upon  and 
the  case  proven,  Inasmuch  as  no  defendant 
wonld  anticipate  that  an  alleged  absolute  and 
primary  undertaking  by  A.  to  pay  money  to 
Z.  would  be  supported  or  be  thought  to  be 
supported  by  proof  of  an  undertaking  by 
A.,  B.,  C,  and  D.  to  pay  the  same  money,  in 
consideration  of  the  transfer  of  property  to 
them  by  Y. 

(b)  If  we  should  assume,  without  decid- 
ing, that  nnder  the  principle  of  Joslln  v. 
N.  J.  Car  Spring  Co.  (1873)  36  N.  J.  Law, 
141,    IHH,    the    plaintiff    might    have    sued 


the  original  defendant  with  J.  Myers,  0.  R. 
Myers,  and  R.  Moore  upon  their  contract  with 
the'  land  company  to  assume  and  pay  the  ob- 
ligations of  the  company,  we  could  not  deem 
it  lawful  to  permit  the  proof  of  such  con- 
tract to  sustain  the  present  declaration  un- 
amended. Under  Practice  Act  (P.  L.  1903,  p. 
64!^  §  38  (Mott,  P.  A.  p.  IG),  the  nonjoinder 
of  a  defendant  In  an  action  ex  contractu  can 
be  taken  advantage  of  only  by  a  plea  in 
abatement  Gray  v.  Sharp  (1898)  62  N.  J. 
Law,  102,  103,  40  Atl.  771.  Had  the  original 
defendant  been  sued  upon  the  contract  of 
assumption  which  had  been  made  by  himself 
and  three  associates,  he  would  at  once  have 
perceived  the  necessity  of  pleading  the  non- 
joinder; but  when  he  was  sued  upon  a  con- 
tract alleged  to  be  founded  upon  a  particular 
note  and  to  have  been  entered  into  by  him- 
self alone,  no  necessity  of  such  a  plea  could 
have  been  apparent  Hence,  were  the  pres- 
ent recovery  to  stand,  the  result  would  be 
that  he  would  be  held,  to  his  injury,  to  be 
bound  alone  by  a  contract  first  indicated 
by  the  proofs,  and  would  be  denied  all  op- 
portunity of  pleading  the  nonjoinder.  See 
Lleberman  v.  Brothers  (1893)  65  N.  J.  Law, 
379,  380,  26  AU.  828.  On  the  other  hand,  it 
would  not  be  consistent  with  justice  now  to 
amend  the  declaration  so  as  to  make  It  con- 
form to  the  proofs.  To  use  the  language  of 
Mr.  Justice  Dixon  in  Excelsior  Electric  Co. 
V.  Sweet  (1896)  69  N.  J.  Law,  441,  443,  31 
Atl.  721,  so  to  do  would  he  "to  support  a 
verdict  which  may  have  been  rendered  upon 
a  matter  which  the  parties  have  not  fairly 
litigated."  Such  cases  as  Price  v.  N.  J.  R. 
*  T.  Co.  (1865)  31  N.  J.  Law,  229,  231-234, 
and  Redstrake  v.  Cumb.  Ins.  Co.  (1882)  44 
N.  J.  Law,  294,  296,  would  not  justify  an 
amendment  The  original  defendant  and  his 
executor,  as  substituted  defendant  never  ex- 
pected or  Intended  to  try  an  issue  upon  the 
contract  of  assumption  of  the  land  com- 
pany's obligations.  Indeed,  the  substituted 
defendant  stoutly  resisted  the  attempt  so  to 
do,  throughout  the  trial.  Usually,  when  a 
substantial  variance  appears  in  the  course  of 
the  trial,  the  plaintiff  should  be  nonsuited. 
Such  was  the  older  practice.  1  Ch.  Plead. 
(3d  Lond.  Ed.)  'SOS ;  BrUtow  v.  Wright  (1781) 
2  Dongi.  •665,  *669.  Such  seems  to  be  our 
modern  usage  in  cases  of  variance  or  failure 
of  proof.  Case  v.  Cent  R.  R.  Ca  (1896)  59 
N.  J.  Law,  471,  472,  37~Aa.  65,  59  Am.  St 
Rep.  617;  Folsom  v.  Squire  (1905)  72  N.  J. 
Law,  430,  60  Atl.  1102.  In  the  case  in  hand 
no  motion  for  a  nonsuit  was  made  at  the 
close  of  the  plaintiff's  case;  and  when,  on 
the  same  evidence,  the  defendant  moved  for 
the  direction  of  a  verdict,  no  exception  was 
sealed  upon  the  denial  of  the  motion.  Never- 
theless, as  inadmissible  evidence  was  receiv- 
ed against  the  objections  of  the  defendant 
properly  taken,  and  error  is  assigned  there- 
on, we  think  the  defendant  should  be  reliev- 
ed from  the  judgment  upon  a  verdict  which 
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was  based  at  least  In  part  on  evidence  not 
admissible  under  tbe  pleadings. 

It  Is  further  contended  by  the  plaintiff  In 
error  that  Irrelevant  evidence  was  admitted 
to  bis  Injury,  and  that,  so  far  as  the  evidence 
established  any  contract.  It  was  one  made  by 
four  Jointly,  and  not  by  Moore,  alone.  It  would 
seem  that  such  arguments  have  already  been 
sufBcIently  considered  were  It  not  that  the  de- 
fendant In  error  (plaintiff  below)  answers  that, 
an  absolute  and  primary  undertaking  aside, 
the  proofs,  under  the  declaration,  establish  the 
liability  of  Moore  as  an  indorser,  who,  having 
taken  the  property  of  the  maker  of  the  note 
into  his  own  hands,  waived  presentment  and 
notice.  The  defendant  in  error  was  driven 
to  take  this  position  by  the  exigencies  of  bis 
case.  By  the  admission  of  his  counsel  on  the 
opening  and  by  the  absence  of  affirmative 
evidence,  it  appeared  at  the  trial  (as  coun- 
sel put  it)  that  "the  note  was  never  pro- 
tested." It  Is  then  proper  to  consider  the 
evidence  afresh  from  this  view  point. 

(a)  As  we  first  review  the  law  Invoked, 
It  Is  manifest  that  the  argument  of  the  de- 
fendant in  error  rests  upon  the  doctrine  that 
when  an  Indorser  has  received  full  security 
or  Indemnity  for  the  amount  of  a  note  or  bill, 
or  has  received  money  or  property  for  the 
very  purpose  of  taking  up  such  note  or  bill 
at  maturity,  the  holder  of  the  paper  Is  ex- 
cused from  the  duty  of  presenting  it  foi  pay- 
ment, and  ht  giving  notice  to  such  Indorser 
of  the  dishonor.  Story  on  Prom.  Notes,  {{ 
281,  2.S2,  857;  Story  on  Bills  (4th  Ed.)  S§  316, 
374;  Chltty  on  Bills  (9th  Lond.  Ed.)  »440, 
*449,  *506,  notes.  This  principle,  thus  broad- 
ly stated,  although  approved  by  some  eminent 
authors,  such  as  Story  and  Kent,  and  having 
with  us  the  countenance  of  a  dictum  In  Per- 
ry V.  Green  (1842)  19  N.  J.  Law,  61,  63,  38 
Am.  Dec.  636,  Is  doubted  or  denied  by  other 
writers  (see  2  Dan.  on  Neg.  Inst.  [6th  Ed.] 
SS  1129-1134) ;  and  it  is  not  now  necessary 
for  this  court  either  to  Indorse  or  condemn 
it.  It  will  be  observed  that  the  stronger 
cases  which  apply  the  principle  base  the  ex- 
cuse upon  the  facts  that  the  indorser  him- 
self has  received  enough  or  all  (if  not  enough) 
of  the  maker's  property  for  the  purpose  of 
securing  the  former  against  his  liability,  or 
for  the  purpose  of  meeting  the  obligations 
which  he  has  Incurred  on  behalf  of  the  lat- 
ter. C!omey  v.  Da  C!osta  (1795)  1  Esp.  N.  P. 
302,  803,  approved,  arguendo,  In  Brown  T. 
Maffey  (1812)  15  East,  216,  222;  Bond  x 
Farnham  (1809)  6  Mass.  170,  171,  173,  4  Au^. 
Dec.  47:  Barton  v.  Baker  (1816)  1  Serg.  &  B. 
(Pa.)  334,  &36,  7  Am.  Dec.  620;  Mechanics' 
Bank  v.  Grlswold  (1831)  7  Wend.  (N.  Y.)  165, 
106,  167,  170.  As  we  turn  to  the  facts 
brought  out  in  the  case  In  hand,  we  recall 
that  Moore,  as  Indorser,  did  not  alone  receive 
the  property  of  the  maker  of  the  note  in  suit. 
The  taking  over  of  the  property  was  by  four, 
and  not  by  one,  and  therefore  there  is  lack- 
ing a  fact  or  circumstance  deemed  by  many 
to  be  essential  to  the  application  of  the  prin- 


ciple invoked.  It  would  seem  manifestly  un- 
just because  of  waiver  or  excuse  based  upon 
the  holding  of  property  to  enforce  against 
Moore  or  his  executor  alone  a  liability  for  a 
whole  debt,  if  or  while  the  property,  out  of 
which  the  debt  was  Intended  to  be  met,  is 
in  title  or  possession  vested  largely  in  others. 

(b)  The  case  of  the  defendant  in  error  ia 
not  bettered  if  reliance  be  placed  upon  the 
acknowledgments  or  admissions  of  Moore  be* 
tween  the  maturing  of  the  note  and  his  de- 
cease. His  admissions,  be  it  remarked,  were 
not  of  any  sole  responsibility,  but  of  a  re- 
sponsibility shared  by  three  associates,  who 
should  be  consulted  and  who  should  act  or 
be  bound  together  with  himself.  The  law 
applicable  to  such  conduct  is  that  acts,  ad- 
mlBSlous,  or  promises  after  maturity,  in  or- 
der to  be  evidential  of  a  waiver  of  present- 
ment and  notice,  or  of  an  excuse  for  tlie 
want  of  presentment  and  notice,  must  be 
done  or  made  with  full  knowledge  of  the 
discharge  from  liability  upon  the  contract  of 
indorsement,  and  must,  in  form  and  effect,  be 
unequivocal  and  unconditional.  Bai-kalow 
v.  Johnson  (1838)  16  N.  J.  Law,  397,  398,  400; 
Sussex  Bank  v.  Baldwin  (1840)  17  N.  J. 
Law,  487, 495,  496;  Harrison  v.  Bailey  (1868) 
99  Mass.  620,  621,  97  Am.  Dec.  63;  Thornton 
V.  Wj-nn  (1827)  25  U.  S.  183,  187,  188,  6  L. 
Ed.  606;  Slgerson  r.  Mathews  (1857)  61  U. 
S.  496,  499,  500,  15  L.  Ed.  989;  Woods  v. 
Dean  (1802)  32  L.  J.  K.  B.  1,  3,  a  case  better 
reported  here  than  In  S  Best  &  Smith. 

(c)  In  passing  it  may  be  observed  that, 
under  the  facts  brought  out,  no  excuse  for 
the  lack  of  notice  of  dishonor  could  be  Jus- 
tifled  by  the  provisions  of  Negotiable  In- 
struments Act  1902  (P.  L.  p.  602)  {  115.  'JHie 
evidence  discussed  was,  in  any  aspect  sug- 
gested. Inadmissible  or  Irrelevant  to  show  a 
waiver  or  excuse  as  to  presentment  or  notice; 
and  Its  reception  was  therefore  Injurious  to 
the  plaintiff  in  error.  The  conclusions  thus 
far  reached  make  it  unnecessary  for  us  to 
expend  labor  upon  a. question  barely  touched 
upon  at  the  hearing — whether  the  plaintiff 
below  showed  any  title  to  the  note  in  suit 
It  appeared  in  part  by  the  evidence,  and  in 
part  by  the  admission  of  counsel  at  the  bar 
of  this  court,  that  the  attorney  of  the  plain- 
tiff below  wrote  the  name  of  the  La  Charge 
Dredging  Company  on  the  back  of  the  note 
Just  before  action  brought  There  being  no 
proof  whatever  of  the  authority  of  such  at- 
torney, our  silence  must  not  be  deemed  an 
approval  of  any  seeming  title  acquired  by 
his  act.  Quaere,  whether  the  circumstances 
might  not  repel  the  favorable  presumptions 
which  in  a  proper  case  exist  under  Nego- 
tiable Instruments  Act  (P.  L.  p.  687)  <  16. 

The  last  contention  of  the  plaintiff  in  er- 
ror is  that  there  was  error  In  directing  & 
verdict  for  the  plaintiff  below  when  he  rest- 
ed; no  evidence  being  offered  by  the  defend- 
ant below.  On  the  principal  points  urged 
by  the  defendant  in  error,  to  wit,  that  his 
proofs  established  an  at>solute  and  primary 
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nndertaking  by  the  testator  of  the  plaintiff 
In  error,  or,  such  testator  being  secondarily 
liable,  established  an  excuse  for  the  want  of 
presentment  and  notice,  we  have  already 
held  against  him.  On  the  first  point  we  held 
that  through  a  substantial  variance  between 
allegation  and  proof  he  proved.  If  anything, 
a  cause  ofi  action  different  from  that  laid  In 
his  declaration,  and  on  the  second  point  we 
held  that  be  failed  to  prove  facts  essential 
to  the  excuse  mide^  the  very  principles  which 
he  Invoked.  In  such  a  situation  the  de- 
fendant in  error  might  lawfully  have  been 
nonsuited  at  the  trial  had  such  a  motion 
been  made.  Case  v.  Central  R.  R.  Co.  (1896) 
B»  N.  3.  Law,  471,  472,  87  Atl.  65,  60  Am.  St. 
Rep.  617.  See  Nentze  v.  Atl.  City  R.  R.  Co. 
(1904)  71  N.  J.  Law,  407.  408,  5S  Atl.  1083; 
U.  S.  Fidel,  ft  Guar.  Co.  t.  Donnelly  (1902) 
es  N.  J.  Law,  654,  6S5,  54  Atl.  457;  Folsom 
T.  Sqntre  (1905)  72  N.  J.  Law.  430,  431,  60 
'  Atl.  1102.  Plainly,  if  the  defendant  in  error 
might  have  been  nonsuited  below,  the  direc- 
tion of  a  verdict  in  his  favor  upon  the  same 
evidence  is  erroneous,  and  cannot  be  upheldl 
The  citation  of  cases  to  support  this  proposi- 
tion Is  needless.  If,  as  his  adversary  sug- 
gests, we  should  look  at  the  matter  most  fa- 
vorably to  the  defendant  in  error,  the  result 
must  be  the  same.  The  rule  is  that,  when 
any  material  facts  are  in  dispute,  even 
though  the  evidence  be  open  to  debate  and 
leaves  the  mind  in  some  doubt,  a  verdict 
should  not  be  directed,  but  the  question  is 
for  the  Jury.  D.,  L.  &  W.  R.  R.  Co.  v.  Shel- 
ton  (1893)  65  N.  J.  Law,  842,  346,  26  Atl. 
837;  Baumann  T.  Hamb.-Amer.  Pack  Oo. 
(1901)  67  N.  J.  Law,  250,  252,  253,  61  Atl. 
461. 

Let  the  judgment  of  the  Supreme  C!ourt 
be  reversed  and  a  venire  de  novo  awarded, 
to  the  end  that  there  may  be  a  new  trial,  if 
the  defendant  In  error  be  so  advised. 


(17  N.  J.  u  140 

PALMER  v.  BOARD  OP  CHOSEN  FREE- 
HOLDERS OF  ESSEX  COUNTY  et  aL 

(Supreme  Court  of  New  Jersey.    Dec.  4,  I90&) 

1.  Jvoauztn  (S  472»)— Coixaixbai.  Attack. 
Where  a  court  of  general  jurisdiction  has 
Jurisdiction  of  the  subject-matter,  and  has  ac- 
qnired  jariadiction  over  the  person  of  the  de- 
fendant, its  Judgment  is  invincible  against  col- 
lateral attack. 

[Ed.   Note.— For  other  cases,   see  Judgment, 
Cent.  Dig.  {  908;  Dec.  Dig.  {  472.»] 

2L    JUDOHENT  (S  501*)— COLI^ATKBAI.  ATTACK— 
iBBEOtTLARTTIKS. 

Upon  collateral  attack,  mere  irregularities 
In  proceedings  in  a  court  of  general  jurisdiction 
are  cured  by  judgment. 

[Ed.   Note.— For  other  cases,  see  Judgment, 
(Sent.  Dig.  SI  941-950;  Dec.  Dig.  {  501.*f 

Z.  JxrooimiT  ({  503*)— Coixatkbai.  Attack— 
Ihbutficienct  op  Catjsk  of  Action. 

A  declaration,  on  its  face  exhibiting  a 
csase  of  action  barred  by  the  statute  of  limita- 


tions. Is  not  equivalent  to  stating  n«  cause  of 
action  whatever. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  f  943;   Dec  Dig.  {  503.*] 

4.  Mandamus    (8   ISO*)— Pboceedings  —  Peb- 

KMPTORY  Wbit— Issuance. 

Where  both  parties  have  been  beard  on  a 
rule  to  show  cause  for  mandamus,  and  there 
are  no  disputable  facts,  a  peremptory  writ  may 
issue  in  the  first  instance. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  {  405 ;   Dec.  Dig.  (  180.*] 

R.  Tunc  or  Sebvicb  or  Suioiors. 

Qneere:  Whether  the  statute  of  1846  (Gen. 
St.  1S95,  p.  410,  i  3),  requiring  that  the  service 
of  a  summons  lasned  against  a  board  of  chosen 
freeholders  shall  be  made  "at  least  thirty  days 
l>efore  the  session  of  the  court  to  which  such 
process  is  returnable,"  was  not  impliedly  repeal- 
ed by  section  62,  Practice  Act,  Revision  1903 
(P.  L.  p.  549). 

6.  Service  or  Declaration  wrr  Situuohb. 
Quaere:  Whether  section  95,  Practice  Act, 
Revision  1903  (P.  L.  p.  564),  providing  for  the 
service  of  a  declaration  with  the  summons,  in- 
cludes municipal  corporations  defendant. 
(Syllabus  by  the  Court) 

Rule  to  show  cause  by  Nicholas  F.  Palmer, 
Jr.,  surviving  executor  of  William  Bromley, 
deceased,  requiring  the  Board  of  Chosen  Free- 
holders of  the  County  of  Essex  and  others 
to  show  cause  why  a  peremptory  or  alter- 
native writ  of  mandamus  should  not  issue. 
Rule  made  absolute. 

On  rule  to  show  cause  why  a  writ  of  man- 
damus should  not  issue.  The  facts  establish- 
ed by  the  proofs  taken  under  this  rule  are: 
That  the  relator  on  November  19,  1907,  in- 
stituted an  action  in  the  Essex  county  circuit 
court  against  the  board  of  chosen  freeholders 
of  the  county  of  Essex,  by  the  issue  of  a 
summons  on  that  day  returnable  December  6, 
1907.  Declaration  was  attached  to  and  serv- 
ed with  the  summons  November  20,  1907. 
On  December  10,  1907,  Judgment  by  default 
for  want  of  a  plea  was  duly  entered,  and  exe- 
cution has  been  Issued  thereon,  and  returned 
unsatisfied  by  the  sheriff.  A  written  demand 
for  payment  was  served  upon  the  county  col- 
lector, together  with  a  copy  of  the  execution. 
A  like  written  demand  was  also  made  upon 
the  finance  committee  of  the  board  and  upon 
the  board  of  freeholders  at  their  annual  meet- 
ing, but  the  board  has  failed  to  make  provi- 
sion for  the  payment  of  the  Judgment  Th6 
subject  of  the  action  was  the  recovery  of 
money  paid  by  the  plalntifCs  testator  to  the 
Essex  public  road  board,  whose  successor 
the  defendant  is,  as  the  amount  of  an  assess- 
ment, afterwards  set  aside  as  Illegal  by  this 
court.  The  declaration  alleges  that  the  as- 
sessment was  made  April  2,  1881,  and  paid 
December  10,  1884,  and  was  set  aside  Novem- 
ber 27,  1889.  After  entry  of  the  judgment 
application  was  made  to  the  circuit  court  to 
open  it,  because  improvldently  entered,  and 
because  the  defendant  has  a  legal  defense  lu 
the  statute  of  limitations  which  application 
was  refused.     Thereupon  this  rule  was  ob- 


•For  otlier  cases  see  same  topic  and  section  NUMBSR  In  Dec.  *  Am.  Digs.  1S07  to  date,  A  Reporter  Indexes 


Digitized  by 


Google 


286 


71  ATLANTIC  RBPOBTER. 


4.  J. 


talned,  requiring  the  said  board  of  freehold- 
ers and  the  IndlTidual  members  thereof  to 
show  cause  why  a  peremptory  or  alternative 
writ  of  mandamus  should  not  Issue  com- 
manding them  to  add  to  the  amount  to  be 
raised  by  taxation  for  current  expenses,  etc., 
for  the  coming  year,  an  amount  sufficient  to 
par  the  execution,  and  commanding  them  to 
order  the  county  auditor  and  collector  to  pay 
to  the  petitioner  the  amount  of  the  execution 
out  of  any  funds  In  their  hands  belonging  to 
the  board  of  freeholders. 

Argued  November  term,  1908,  before  GAR- 
RISON, PARKER,  and  VOORHEES,  JJ. 

Edward  Oakes,  for  relator.  Elvln  W. 
Crane,  for  defendants. 

VOORHEES,  J.  (after  stating  the  facts  as 
above).  The  issuance  of  the  writ  asked  for 
Is  resisted  upon  several  grounds,  each  of 
which  Is  an  attack  upon  the  judgment  It 
Is  well  settled  that,  where  a  court  of  general 
jurisdiction  has  jurisdiction  of  the  subject- 
matter,  and  has  acquired  jurisdiction^  over 
the  x>er8on  of  the  defendant.  Its  judgment  Is 
Invincible  against  collateral  attack.  It  is 
only  where  there  Is  lack  of  jurisdiction  in 
one  or  both  of  the  above  particulars  that  the 
judgment  Is  void,  and  may  be  so  treated  In  a 
collateral  proceeding.  Westcott  v.  Garrison, 
6  N.  J.  Law,  132;  Van  Dyke  v.  Bastedo,  16 
N.  J.  Law,  224 ;  Godfrey  v.  Myers,  23  N.  J. 
Law,  197;  Hess  v.  Cole,  23  N.  J.  Law,  116; 
National  Docks  'Co.  v.  P.  R.  B.,  62  N.  J.  Eq. 
58,  28  AtL  71;  Podesta  v.  Blnns,  69  N.  J.  Bq, 
387,  60  Atl.  815.  Jurisdiction  will  be  preisnm- 
ed  in  cases  of  domestic  judgments  of  courts 
of  general  jnrisdicrtlon.  Miller  v.  Dungan,  35 
N.  3.  Law,  388.  The  defendant  insists  that 
the  record  discloses  upon  its  face  that  the 
judgment  was  Improvldently  and  premature- 
ly entered,  and  hence  Is  void.  The  reasoning 
of  the  defendant  on  this  subject  Is  that  the 
statute  of  1846  (Gen.  St  p.  410,  $  3)  requires 
the  service  of  a  summons  Issued  against  a 
board  of  chosen  freeholders  to  be  made  "at 
least  thirty  days  before  the  session  of  the 
court  to  which  such  process  Is  returnable," 
and  as  such  service  was  not  made  In  this 
case,  the  judgment  is  a  nullity.  There  would 
be  no  merit  In  this  contention  If  the  above 
statute  was  impliedly  repealed  by  section  62, 
Practice  Act,  Revision  1003  (P.  L.  p.  549). 
Roche  V.  Jersey  City,  40  N.  J.  Law,  257.  But 
assuming  the  premature  entry  of  the  judg- 
ment, that  fact  does  not  render  it  void.  It 
will  stand  until  reversed  or  set  aside.  Hoey 
V.  Aspel  &  Co.,  62  N.  J.  Law,  200,  40  Atl.  776. 
Irregularities  In  proceedings  in  a  court  of 
general  jurisdiction,  as  against  collateral  at- 
tack, are  cured  by  judgment  (Apel  v.  Kelsey, 
52  Ark.  341,  12  S.  W.  703,  20  Am.  St  Rep. 
183;  Fischer  v.  Holmes.  123  Ind.  525,  24  N. 
B.  377)  which  is  fatal  to  the  objection  that. 
In  actions  against  boards  of  freeholders,  the 
statute  does  not  permit  a  declaration  to  be 


served  with  the  summons.  If  the  provlsiona 
of  section  95,  Practice  Act,  Revision  1903,  In- 
clude munlciiwl  corporations  defendant,  thb 
objection  has  no  foundation.  Dock  v.  Bllza- 
bethtown  Mfg.  Co.,  34  N.  J.  Law,  312,  and 
Cooper  V.  Cape  May  Point,  67  N.  J.  Law,  441, 
51  Atl.  511,  are  cases  which  point  to  this  con- 
struction. Nor  can  It  be  successfully  urged 
that,  because  the  declaration  on  Its  face  ex- 
hibita  a  cause  of  action  barred  by  the  stat- 
ute of  limitationB,  It  is  equivalent  to  stating 
no  cause  of  action  whatever.  Such  Is  the 
contention  of  the  defendants.  The  statute 
does  not  obliterate  the  cause  of  action.  This 
defense  may  be  waived.  To  be  availed  of  It 
must  be  pleaded.  Christie  v.  Bridgman,  51 
N.  J.  Eq.  331,  25  Atl.  393,  30  Atl.  429 ;  Peer  v. 
Cockrow,  13  N.  J.  Bq.  136;  Inhabitants  of 
West  Hoboken  v.  Syms,  49  N.  J.  Law,  546,  9 
Atl.  780.  These  are  matters  that  should 
be  addressed  to  the  court  In  which  the  Judg- 
ment was  entered,  and  that  were  correctly 
decided  by  it  in  refusing  to  open  the  Judg- 
ment, and  while  we  have  considered  them, 
they  cannot  be  availed  of  as  a  means  of  col- 
lateral attack  upon  the  recovery. 

The  rule  to  show  cause  will  be  made  ab- 
solute with  costs,  and  a  mandamus  will  be 
Issued  (Lyon  v.  ISizabeth,  43  N.  J.  Law, 
158 ;  Londrlgan  v.  McNally,  65  N.  J.  Law,  163, 
46  Atl.  597),  peremptory  In  form,  both  parties 
having  been  heard  on  this  rule,  and  there 
being  no  disputable  facts.  State  ex  reL  v. 
Paterson,  35  N.  J.  Law,  19& 

m  N.  f.  U  6SS) 
NEILSON  et  al.  v.  RUSSELL,  Surrogate,  et  al. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  16,  1908.) 

Taxation  (§  867*)— Ikhebitance  Tax— Pbop- 

EBTY  Subject. 

Stock  in  a  New  Jersey  corporation  be- 
longing to  a  testator  domiciled  in  England  Is 
not  subject  to  the  inheritance  tax  imposed  by 
the  act  of  May  15,  1894  (P.  L.  p.  318) ;  3  Gen. 
St  1895.  p.  3339. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  g  1682;    Dec.  Dig.  §  887.*] 

Pitney,  Ch.,  and  Bergen  and  Green,  JJ.,  dis- 
senting. 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court. 

Action  by  Alfred  Nellson  and  others,  ex* 
ecutors,  against  George  E.  Russell,  surrogate, 
and  others.  Judgment  for  defendants,  and 
plaintiffs  bring  error.    Reversed. 

See,  also,  69  Atl.  476. 

Frank  R.  Lawrence,  Joseph  Coult,  and 
John  W.  Griggs  (William  A.  Smith  and  Prank 
Lawrence,  on  the  brief),  for  plalntlfTs  in  er- 
ror. Theodore  Backes  and  Robert  H.  Mc- 
Carter,  Atty.  Gea.,  for  defendants  In  error. 

SWATZE,  J.  In  a  case  like  this  the  temp- 
tation is  strong  to  pass  an  opinion  upon  the 
fundamental  and  Important  questions  which 
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wer»  exhaustively  dlacnsaed  at  the  bar,  and 
In  the  able  opinion  of  the  Supreme  Oourt 
We  prefer,  however,  to  confine  our  dlscus- 
Blon  to  the  exact  point  presented  by  the  case, 
which  we  think  ia  the  mnch  narrower  one  of 
the  proper  interpretation  of  the  statute.  For 
that  purpose  we  assume  that  sliares  of  stock 
in  a  New  Jers^  corporation  have  a  sltos  in 
this  state,  ajad  that  suocesBlon  thereto  or 
transfer  thereof  may  be  taxed  by  onr  Legis- 
lature, and  that  the  tax  imposed  by  tiie  act 
of  May  15,  1884  (P.  U  p.  818)  is  either  a  leg- 
acy or  a  succession  tax  and  not  a  property 
tax,  and  therefore  not  in  conflict  with  our 
constitutional  provision.  The  question  we 
have  to  decide  is  then  simply  whether  the 
statute  reaches  the  present  case. 

An  examination  of  the  act  shows  ttiat  it 
imposes  a  tax  (1)  upon  all  property  which 
passes  by  will  or  the  intestate  laws  of  tills 
state  from  any  person  who  may  die  seised  or 
possessed  of  the  same  while  being  a  resident 
of  the  state;'  (2)  upon  all  property  which 
shall  be  within  this  state  which  shall  be 
transferred  by  inheritance,  distribution,  be- 
quest, devise,  deed,  grant,  sale,  or  gift  made 
or  intended  to  take  ^ect  In  possession  or 
enjoyment  after  the  death  of  the  intestate, 
testator,  grantor,  or  bargainor.  The  first 
class  obviously  afTects  the  succession  of  resi- 
dents of  this  state  only.  If  the  present  tax 
Is  to  be  sustained,  it  must  be  because  the  suc- 
cession  sought  to  be  taxed  comes  within  the 
second  class. 

Our  act  was  modeled  after  the  New  York 
act  of  1885  (Laws  1885,  p.  820,  c.  483,  t  1) ; 
and.  If  we  had  made  no  change  in  that  act, 
we  should  be  held  upon  well-settled  princi- 
ples to  have  adopted  with  the  act  the  con- 
struction previously  placed  thereon  by  the 
Kew  York  courts  In  the  case  of  Enston's  Will, 
In  re,  113  N.  Y.  174,  21  N.  E.  87,  8  L.  R. 
A.  464.  In  fact,  however,  we  modified  the  lan- 
guage of  the  New  York  act  by  inserting  at 
the  beginning  of  the  clause  the  words  "all 
property"  in  place  of  the  mere  relative 
"which"  and  by  adding  the  words  "inheri- 
tance, distribution,  bequest,  devise."  We  are 
not  therefore  concluded  by  that  decision. 

It  is  clear  tliat  the  Legislature  did  not  in- 
tend to  tax  all  successions  of  nonresidents. 
If  it  had  meant  that,  it  would  have  taxed 
all  property  within  this  state  which  should 
be  transferred  from  a  decedent  by  will  or  in- 
testacy. (We  disregard  as  quite  Inapplicable 
to  the  present  case  transfers  by  deed,  grant, 
sale,  or  gift  intended  to  take  effect  after 
death.)  Instead  of  using  this  general  lan- 
guage which  was  naturally  suggested  by  the 
use  of  the  words  "by  will  or  by  the  intestate 
laws  of  this  state,"  employed  in  the  previous 
clause,  the  act  limits  the  taxation  upon 
transfers  of  the  property  of  nonresidents  to 
transfers  by  inheritance,  distribution,  be- 
quest, or  devise.  The  words  "inheritance" 
and  "distribution"  are  apt  and  proper  words 
to  designate  the  succession  of  an  heir  or 
next  of  kin;   the  words  "bequest"  and  "de- 


vise," that  of  a  legatee  or  devisee.  The  only 
one  applicable  to  the  present  case  is  "be- 
quest" What  is  to  be  taxed,  therefore,  as 
far  as  the  present  case  is  concerned,  is  a 
transfer  by  bequest  from  Mills  to  his  leg- 
atees, or,  to  use  the  language  of  Mr.  Justice 
Holmes  in  Blackstone  v.  Miller,  188  U.  S. 
18»,  207,  23  Sup.  Ct  277,  47  L.  Ed.  439,  it 
is  the  singular  succession  of  tbe  legatee,  not 
the  universal  succession  of  the  Wecutors. 
That  this  Is  the  true  construction  of  the  act 
is  indicated  further  by  the  provisions  of 
section  6  (Gen.  St  1885,  p.  3341,  par.  268) 
authorizing  the  executors  to  deduct  the  tax 
from  the  legacy  or  property  for  distribution. 
The  tax  is  not  a  general  charge  against  the 
estate,  but  a  charge  upon  the  legacies.  Wyc- 
kofr  V.  O'Neil  (N.  J.  Err.  &  App.)  67  Atl.  32. 
Section  10  authorizes  a  refund  of  taxes 
wtiere  the  legatee  has  been  obliged  to  refund 
part  of  this  legacy  to  pay  debts  proven  after 
distribution.  Although  there  seems  to  be 
no  provision  in  the  statute  authorizing  the 
deduction  of  debts  in  making  the  appraise- 
ment we  can  hardly  doubt  in  the  face  of 
section  10  that  such  a  deduction  ought  to  be 
made.  It  has  never  been  thought  that  an 
insolvent  estate  was  liable  to  this  tax,  al- 
though no  machinery  can  be  provided  in  this 
state  by  which  the  fact  of  solvency  or  in- 
solvency can  be  ascertained.  Such  machinery 
is  unnecessary  If  it  is  only  the  value  of  the 
legacy  that  is  to  be  ascertained.  These  con- 
siderations persuade  us  that  it  is  the  legacy 
that  is  taxed,  and  not  the  estate.  The  ques- 
tion recurs  whether  the  succession  of  the 
legatees  in  the  present  case  was  meant  to  be 
taxed. 

This  succession  is  a  succession  under  Bng- 
lisb  law  by  which  the  validity  and  amount 
of  the  bequest  must  be  determined.  Jen- 
kins V.  Guarantee  Trust  &  Safe  Deposit  Co., 
68  N.  J.  Eq.  194,  32  Atl.  208.  By  that  law, 
as  weU  as  by  our  own,  the  title  to  a  legacy 
is  not  complete  and  perfect  until  the  execu- 
tor has  assented  (2  Williams  on  Executors, 
1372,  1373),  and  he  ought  not  to  assent  un- 
til creditors  are  satisfied.  This  assent  must 
of  necessity  be  the  assent  of  the  executors 
at  the  domicile.  They  alone  can  ascertain 
whether  the  estate  is  solvent  or  insolvent 
and  it  is  only  upon  a  settlement  of  their  ac- 
counts that  it  can  be  determined  whether 
the  legatee  will  actually  receive  an.vthing 
or  not;  and,  if  he  is  to  receive  only  a  poi^ 
tion  of  the  legacy,  the  amount  In  which  it 
shall  abate  can  be  decided  by  the  courts  of 
the  domicile  only.  The  succession  to  the 
legacy  Is  complete  only  In  a  foreign  Jurisdic- 
tion, and  it  would  certainly  be  anomalous  to 
tax  that  succession  here.  The  case  differs 
from  those  arising  under  the  New  York  act 
of  1892  (Laws  1892,  p.  814,  c.  399),  and  stat- 
utes modeled  thereon,  which  assume  to  tax 
the  transfer  of  property  within  the  Jurisdic- 
tion. Under  those  statutes  it  is  the  situs  of 
the  property  which  Justifies  the  taxation  of 
the  transfer.    Our  statute  of  1894  does  not 
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undertake  to  tax  all  transfers  of  property 
wltMn  our  Jurisdiction  but  only  transfers  by 
inheritance,  distribution,  bequest,  or  devise. 
In  this  respect  our  statute  ditFers  also  from 
the  Maryland  act  which  was  before  the  court 
In  State  t.  Dolrymple,  70  Md.  294,  17  AtL 
82,  8  L.  R.  A.  S72,  where  the  act  as  con- 
strued by  the  court  imposed  a  tax  upon  all 
estates,  real,  personal,  and  mixed,  money, 
and  publfc  and  private  securities  for  money 
of  every  kind',  being  in  the  state.  The  Mas- 
sachusetts cases  are  not  in  point  for  a  like 
reason.  There  the  statute  imposes  a  tax  on 
"all  property  within  the  Jurisdiction  of  the 
commonwealth  and  any  Interest  therein, 
whether  belonging  to  inhabitants  of  the  com- 
monwealth or  not,  and  whether  tangible  or 
Intangible."  Greves  v.  Shaw,  173  Mass.  205, 
53  N.  E.  372.  In  short,  our  statute  imposes 
a  legacy  duty  and  not  a  transfer  or  succes- 
sion tax.  The  view  we  take  is  the  same 
that  finally  prevailed  in  the  English  courts. 
Thompson  v.  Advocate  Oeneral,  12  CL  ft 
V.  1. 

We  reach  the  same  result  if  we  disregard 
the  technical  force  of  the  words  "Inheritance, 
distribution,  bequest,  and  devise,"  and  look 
at  the  tax  as  a  succession  tax.  It  Is  conced- 
ed, as  it  must  be  In  view  of  our  constitu- 
tional provision,  that  the  tax  cannot  be  sus- 
tained as  a  property  tax.  The  ground  upon 
which  this  extraordinary  exaction  and  the 
exemption  of  small  estates  and  the  taxation 
by  some  states,  and  at  one  time  by  the  fed- 
eral government,  of  large  estates  at  a  higher 
rate,  is  sustained,  is,  as  stated  in  the  opin- 
ion of  the  Supreme  Court,  that  "the  rights 
of  testamentary  disposition  and  of  succes- 
sion are  creatures  of  law  upon  the  exercise 
and  operation  of  which  the  lawmaker  may 
impose  terms."  We  think  it  follows  logical- 
ly that  the  only  law  which  can  Impose  the 
terms  is  the  law  that  creates  the  right  In 
this  case  it  is  the  English  law.  The  title  to 
the  stock  passed  by  virtue  of  the  will  to  the 
executors  from  the  moment  of  the  testator's 
death,  and  probate  was  operative  only  as 
the  authenticated  evidence,  not  as  the  foun- 
dation of  the  executors'  title.  1  Williams  on 
Executors,  293,  294,  629.  The  English  execu- 
tors were  authorized  without  probate  in  this 
state  to  transfer  the  stock  (Hutchins,  Ad- 
ministrator, V.  State  Bank,  12  Mete.  [Mass.] 
421;  Luce  v.  Manchester  ft  L.  R.  R.,  63  N. 
H.  688,  3  Atl.  618),  and  to  vote  at  a  corpo- 
rate election.  In  re  Cape  May,  etc..  Naviga- 
tion Co.,  51  N.  J.  Law,  7S,  16  Atl.  191,  In 
which  Justice  Depue  cited  as  authority  the 
cases  Just  referred  to.  However  convenient 
it  may  have  been  to  take  out  letters  testa- 
mentary in  New  Jersey,  such  a  course  was 
not  essential  under  our  laws  to  vest  the 
title  in  the  executor.  It  was  only  of  con- 
sequence as  a  matter  of  procedure,  and  to 
put  the  executors  in  a  position  to  compel  a 
transfer  on  the  books  of  the  corporation,  if 


the  corporation  was  unwilling  to  recognize 
the  foreign  letters.  It  is  true  that  the  New 
Jersey  executors  have  a  title  and  a  right  to 
administer  (Banta  v.  Moore,  2  McG.  97) ;  but 
the  difficulties  already  mentioned  in  dealing 
with  the  tax  as  a  legacy  duty  are  quite  aa 
forceful  when  it  la  looked  on  as  a  succession 
tax.  There  ia  the  additional  difficulty  that 
the  New  Jersey  administration  is  ancillary 
only,  and  the  provislona  of  the  statute  ao- 
thorlxing  the  executor  to  collect  the  tax 
from  the  legatee  or  to  deduct  it  from  the 
legacy  cannot  be  enforced.  After  adminis- 
tration here,  the  balance  of  the  estate  would 
properly  be  transferred  to  the  English  execu- 
tors for  distribution  in  accordance  with  the 
laws  of  the  domicile  of  the  testator.  Our 
view  in  this  respect  Is  supported  by  the  au- 
thorities. Wallace  v.  Attorney  General,  L. 
R.  1  Ch.  1,  35  L.  J.  Eq.  124;  Embury's  Es- 
tate, 19  App.  Dlv.  214,  45  N.  Y.  Supp.  881, 
affirmed  154  N.  Y.  74C,  49  N.  E.  1096;  Eid- 
man  v.  Martinez,  184.  U.  &  578>  22  Sup.  Ct 
615,  46  L.  Ed.  697. 

The  claim  of  the  state  is  not  helped  by  sec- 
tion 11  of  the  act  Gen.  St  1805,  p.  8342, 
par.  273.  That  applies  only  to  the  case  of 
stock  which  is  liable  to  the  tax,  and  is  in- 
tended to  afford  a  means  of  collection  of  a 
tax  Imposed  by  other  sections  not  to  impose 
a  tax. 

The  Judgment  must  be  reversed. 

PITNEY,  Ch.,  and  BERGEN  and  GB^SN, 
JJ.,  dissent 

err  N.  J.  I*  ») 
LAUTEB  ft  CO.  T.  O'TOOLE. 
(Supreme  Court  of  New  Jersey.    Dec.  1,  IOCS.) 

dAIJCS   rt   452*)— CONDITIONAI.   SaUES— STATU- 

TOBY  Provisions— Rkpkai,. 

The  provision  of  the  conditional  sales  act  of 
May  9,  1880  ((P.  Ia  p.  421),  touching  the  rights 
of  purchasers  in  good  faith  is  not  aSected  bv 
BoctloD  71  of  "An  act  respecting  conveyances. 
Revision  of  1898  (P.  L.  1898,  p.  670).  Nor  i* 
such  conditional  sales  act  repealed  by  "An  act 
to  repeal  sundry  acts  respecting  conveyances" 
(P.  L.  1898,  p.  711),  for  the  reason  that  in  nei- 
ther case  Is  such  object  expressed  in  the  title 
of  such  later  act. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dee; 
Dig.  {  452.*] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  of  Jersey  City. 

Replevin  by  Lauter  ft  Co.  against  John 
O'Toole.  Judgment  for  defendant  and  plain- 
tiff appeals.    Affirmed. 

Argued  June  term,  1908,  before  GARRI- 
SON, SWAYZB,  and  PARKER,  JJ. 

Clarence  Kelsey,  for  appellant  L  F.  Oold^ 
enhom,  for  appellee. 

GARRISON,  J.  The  plaintiff  brought  tta 
action  of  replevin  in  the  district  court  tor 
a  piano  it  bad  delivered  to  a  prospective  pur- 
chaser under  a  lease  and  contract  that  pro- 


*ror  oUier  m»m  m*  same  topic  and  aecUon  NUMBER  In  Deo.  *  Am.  Qls*.  1W7  to  data,  *  Reporter  Indexes 


Digitized  by 


Google 


K.JJI 


LAUTBR  A  CO.  ▼.  O'TOOLB. 


289 


Tided  that  nntfl  paid  for  tb«  piano  shoold 
remoin  the  property  of  tbe  vendor,  I.  e.,  the 
plaintiff.    This  writing  was  not  recorded. 

The  defendant,  O'Xoole,  was  in  possession 
of  and  claimed  title  to  the  piano  nnder  a 
purchase  and  bill  of  sale  which  was  also  nn- 
tecorded. 

The  history  of  the  transaction  Is  this :  Tbe 
plaintiff  had  parted  with  the  possession  of 
the  piano  to  one  Morton  under  the  contract 
above  mentioned.  Morton  had  borrowed  of 
OToole  $65  to  secure  which  he  had  made  a 
chattei  mortgage  to  one  Graney,  which  Gra- 
ney  had  assigned  to  O'TooIe,  who  had  ad- 
vanced the  loan  to  Morton.  Morton,  stUl 
being  In  possession  of  the  piano,  sold  It  out- 
right to  Jefferson,  and  gave  him  a  bill  of  sale 
therefor.  O'TooIe,  the  assignee  of  the  chat- 
tel mortgage,  then  bought  tbe  piano  of  Jef- 
ferson for  $S0,  and  received  with  it  a  bill  of 
■ale  from  Jefferson.  Neither  of  the  bills  of 
sale  were  recorded.  This  was  the  situation 
when  suit  was  brought  by  the  original  ven- 
dor against  the  last  purchaser.  The  conflict, 
therefore,  was  between  a  plaintiff  who  claim- 
ed under  an  unrecorded  contract  of  condi- 
tional sale,  and  a  defendant  who  bad  posses- 
sion and  claimed  under  an  unrecorded  bill  of 
sale.  The  state  of  the  case  establishes  that 
O'TooIe  had  bought  without  notice  of  the 
plaintiff's  rights  as  also  had  Jefferson. 

Tbe  case  thus  constituted  was  decided  by 
tbe  court  below  In  favor  of  the  purchaser  in 
poflsessien  In  accordance  with  the  provisions 
of  the  conditional  sales  act  of  May  9,  ISSB 
(P.  Ia  p.  421 ;  1  Gen.  St  1895,  p.  801),  and  this 
was  correct  unless  as  the  appellant  contends 
that  statute  was  repealed  by  "An  act  to  re- 
peal sundry  acts  respecting  conveyances"  (P. 
L.  1898,  p.  711)  or  Its  provisions  materially 
modifled  by  "An  act  respecting  conveyances" 
(Revision  of  1808  [P.  L.  p.  670]).  Section  21 
of  the  last-mentioned  act  unquestionably 
makes  express  provision  for  tbe  recording  of 
contracts  for  the  conditional  sale  of  goods 
and  chattels,  and  section  71  Imposes  upon 
purchases  of  chattels  a  new  condition  that, 
if  valid,  radically  affects  their  rights  as  pre- 
viously declared  in  the  act  of  May  9,  1889. 
For  by  the  act  of  1889  contracts  of  condition- 
al sale  that  came  within  Its  purview  were, 
unless  recorded,  void  as  against  subsequent 
purchasers  in  good  faith ;  whereas  by  the  act 
of  1808  such  conditional  sales,  although  un- 
recorded, were  good  as  against  subsequent 
purchasers,  unless  their  "deeds  shall  first 
have  been'  duly  recorded."  It  Is  under  this 
last-mentioned  provision  of  the  act  of  1898 
that  tbe  appellant  claims  priority  for  Its  un- 
recorded contract  over  tbe  appellee's  unre- 
corded bill  of  sale.  This  claim,  however,  can- 
not be  supported.  In  the  first  place,  there  Is 
no  provision  In  the  act  of  1898  for  tlie  record- 
ing of  bills  of  sale.  In  the  next  place  It  Is  far 
from  clear  that  In  an  act  respecting  convey- 
ances "deeds"  can  be  read  to  mean  "bills  of 
sale."  and  in  the  third  place,  if  it  were  per- 
missible to  treat  the  word  "deeds"  as  cover- 
nA.-l» 


ing  every  instrument  under  seal.  It  would  not 
help  the  appellant,  for  It  so  happens  that  In 
this  case  the  bill  of  sale  was  not  nnder  seal. 
There  Is,  however,  a  more  far-reaching  ground 
upon  which  the  present  case  must  be  decided, 
vis.,  that  "An  act  respecting  conveyances"  Is 
not  a  proper  title  under  which  to  provide  for 
the  recording  of  contracts  for  the  conditional 
sale  of  personal  property  or  under  which  to 
alter  the  existing  law  respecting  the  effect  of 
such  contracts  when  unrecorded.  Neither  is 
the  title  "An  act  to  repeal  sundry  acts  re- 
specting conveyances"  a  proper  one  under 
which  to  repeal  "An  act  requiring  contracts 
for  the  conditional  sale  of  personal  property 
to  be  recorded,"  which  la  tbe  title  of  tbe  act 
of  May  9, 1889. 

It  seems  to  us  to  be  too  plain  for  extended 
argument  that  contracts  of  this  sort  whose 
sole  object  and  operation  Is  to  arrest  or  Im- 
pose  conditions  upon  the  normal  effect  of  a 
transfer  of  the  possession  of  personal  proper- 
ty can  In  no  sense  be  aptly  termed  "convey- 
ances," even  If  that  term  in  a  legislative  title 
ought  not  to  be  limited  to  real  property.  This 
being  so,  the  two  acts  passed  in  1898  fail  to 
effect  the^  conditional  sales  act  of  1889.  That 
this  was  the  view  held  by  Mr.  Justice  Col- 
lins in  respect  to  estates  In  expectancy  is 
evident  from  the  opinion  delivered  by  him  for 
the  Court  of  Errors  and  Appeals  in  the  case 
of  Bouvler  v.  Bait  ft  N.  Y.  R.  R.  Co.,  67  N. 
J.  Law,  281,  290,  51  Aa  781,  784,  60  Ia  R.  A. 
750,  in  which  he  says:  "An  attempt  was  made 
In  the  recent  revision  of  some  of  our  statutes 
to  transfer  the  provisions  of  this  one  to  the 
'Act  respecting  conveyances,'  but  as  the  re- 
pealer of  the  original  act  has  the  similar  title, 
we  may  disregard  this  attempt,  and  the  new 
title  may  be  deemed  to  be  Inadequate." 

Apparently  what  the  revisers  did  was  to 
bring  about  the  re-enactment  In  1898  under 
the  title  of  "An  act  respecting  conveyances" 
of  such  statutory  provisions  as  they  found 
already  grouped  in  tbe  compilation  of  1895 
(General  Statutes),  under  the  head  of  "Con- 
veyances." But  there  Is  this  radical  differ- 
ence between  a  compilation  and  a  revision, 
viz.,  that,  while  there  Is  no  constitutional  In- 
terdict against  the  mere  collocation  of  exist- 
ing statutes  under  a  common  head  which  is 
all  that  a  compilation  Is,  there  is  a  positive 
prohibition  against  tbe  enactment  of  any  law 
under  a  title  that  does  not  express  its  object 
Reaching  the  conclusion  that  the  title  "An 
act  respecting  conveyances"  does  not  express 
any  object  affecting  contracts  of  conditional 
sales,  and  that  the  ancillary  repealing  act  is 
under  the  same  Infirmity,  the  result  Is  that 
the  rights  of  the  present  parties  are  tp  be 
tested  by  tbe  act  of  1889.  The  present  case 
Is  thereupon  within  the  decision  of  this  court 
in  Wheeler  &  Wilson  Mfg.  Co.  v.  Brookfleld, 
68  N.  J.  Law,  478,  T0  Atl.  211,  delivered  by 
Mr.  Justice  Dixon.  The  point  thus  decided 
was  permitted  to  go  without  criticism  by  the 
Court  of  Errors,  although  the  case  was  there 
reversed  upon  another  ground  by  an  opinion 
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delivered  b^  Mr.  Justice  Fort  JoBtloe  Dix- 
on's opinion  was  delivered  In  November,  1902, 
that  of  Justice  Fort  in  June,  1904.  and  botb 
of  tbese  Judges  bad  participated  In  tbe  deci- 
sion of  Bouvler  V.  Bait  &  N.  Y.  R.  R.  Co.,  in 
March,  1902,  In  which  Justice  Collins'  opin- 
ion pointing  out  the  Inadequacy  of  the  title  of 
the  1898  act  has  already  been  quoted. 

It  is  highly  Improbable  to  say  the  least 
that  these  two  capable  and  experienced 
judges  were  both  ignorant  of  tbe  attempted 
repeal  of  the  conditional  sales  act  under  this 
Inadequate  title.  In  any  event  It  Is  clear 
either  that  they  knew  of  such  attempt  and 
viewed  it  as  Justice  Collins  had  done  or  else 
that  the  title  Itself  was  so  deceptive  as  to 
mislead  them;  and  It  goes  without  saying 
that  a  title  that  does  not  suggest  the  scope 
of  an  enactment  to  men  rendered  expert  by 
their  calling  can  scarcely  be  said  to  be  a  title 
that  would  apprise  legislators  and  the  ordi- 
nary layman  of  Its  object,  and  this,  after  all 
(and  with  a  double  meaning),  Is  the  common- 
sense  rule  as  to  the  constitutional  adequacy 
at  a  legislative  title. 

The  present  case  coming  under  the  act  of 
1889,  our  conclusion  coincides  with  that  reach- 
ed in  the  court  below,  whose  judgment  la  in 
all  respects  affirmed. 


07  N.  J.  U  170) 

MIIiLIKEN  et  al.  v.  BOARD  OP  OHOSBN 

FREEHOLDERS  OF  SOMERSET 

COUNTY. 

(Supreme  C!ouTt  ot  New  Jersey.    Dee.  9,  190S.) 

BBIDOES   (S   46*)  — DBraCTB— NcaLIGENOB   IN 

Repaibino. 

The  defendant,  charged  with  the  duty  of 
repairing  a  highway  bridge,  being  notified  that 
it  was  out  of  repair  and  unsafe,  undertook  to 
repair  the  same,  and  In  doing  it  used  a  part  of 
the  old  planking  which  was  worn  at  the  edges, 
replacing  them  with  the  worn  side  down,  so 
that,  while  tbe  flooring  presented  a  smooth 
surface,  the  planking  was  thin  at  the  point 
where  the  worn  edges  were  joined.  The  plain- 
tiffs' horse,  while  l}eing  driven  .over  tbe  bridge, 
stepped  upon  one  of  the  thin  edges  of  the  old 
planking  which  gave  way,  causing  the  horse's 
foot  to  pass  through  the  broken  portion,  in 
consequence  of  which  the  plaintiff  was  injured. 
Held,  that  it  was  a  jury  question  whether  re- 
placing the  worn  plank  with  the  thin  edges  join- 
ed together,  which  afterward  gave  way  under 
ordinary  and  intended  use,  was  a  wrongful  neg- 
lect in  making  the  repairs. 

[Ed.  Note.— For  other  cases,  see  Bridges,  Cent 
Dig.  {  120;   Dec.  Dig.  I  46.*] 

(Syllabus  by  tbe  Court) 

Error  to  Circuit  Court  Somerset  Cotmty. 

Action  by  Jennie  L.  MllUken  and  others 
against  the  Board  of  Chosen  Freeholders  of 
the  County  of  Somerset  From  a  judgment 
of  nonsuit  plaintiffs  bring  error.    Reversed. 

Argued  June  term,  1908,  before  REED, 
BERGEN,  and  VOORHEES,  J  J. 

James  L.  Orlggs,  for  plaintiffs  in  error. 
John  A.  Freeh,  for  defendant  In  error. 


BERGEN,  J.  This  action  was  instituted 
by  the  plaintiffs,  husband  and  wife,  to  recov- 
er damages,  grounded  upon,  as  charged  In  tbe 
declaration,  the  wrongful  neglect  to  repair 
a  bridge,  the  erection  and  repair  of  which 
was  chargeable  to  the  board  of  chosen  free- 
holders of  the  county  of  Somerset  The  trial 
court  directed  a  nonsuit  the  propriety  of 
which  this  writ  of  error  sedoi  to  review. 
At  the  close  of  the  plaintiffs'  case,  there 
was  evidence  tending  to  show  that  while 
the  wife  was  driving  a  horse  and  carriage 
over  tbe  bridge  the  floor  gave  way  at  a  point 
wthere  the  edges  of  the  plank  in  the  floor 
met  and,  one  foot  of  tbe  horse  passing 
through  the  opening  made  by  the  breaking  of 
the  floor,  it  was  thrown,  causing  the  injury 
complained  of;  that  defendant  bad  been 
notified  about  three  months  before  this  ac- 
cident that  the  bridge  was  unsafe,  and  had 
thereupon  caused  certain  repairs  to  be  made ; 
that  the  repairing  went  to  the  extent  of  put- 
ting In  some  new  planks  and  r^ladng  most 
of  the  old  ones,  although  the  latter  had  been 
worn  quite  thin  at  the  edges,  by  turning  the 
worn  side  down,  the  effect  of  which  was  to 
present  a  smooth  surface,  although,  owing 
to  the  wearing  of  the  planks  at  the  joints, 
they  were  quite  thin  where  the  edges  met; 
that  the  break  in  the  floor  happened  where 
the  thin  edges  were  joined. 

It  Is  sought  to  support  tbU  nonsuit  under 
the  authority  of  Crelghton  v.  Freeholders  of 
Hudson,  70  N.  J.  Law,  860,  67  Atl.  870,  which 
was  determined  vpoa  a  rule  to  show  cause, 
and  the  verdict  set  aside,  upon  the  ground 
tSiat  the  county  was  not  an  Insurer,  but  only 
liable  where  It  wrongfully  neglects  to  re- 
pair, and  that  to  render  It  liable  it  was  nec- 
essary to  prove,  not  only  that  the  bridge  was 
out  of  repair,  but  in  addition,  either  that 
the  board  of  freeholders  had  knowledge  of 
its  condition,  or  that  it  had  been  out  of  re- 
pair so  long  that  they  were  chargeable  with 
notice  thereof  in  time  to  have  made  the  nec- 
essary repairs.  Neither  actual  or  construct- 
lv«  notice  was  shown  in  that  case. 

The  conditions  present  In  the  case  under 
consideration  differ  materially  from  those 
reviewed  in  Crelghton  v,  Freeholders  of 
Hudson,  supra.  Here  it  appears  that  the 
board  of  freeholders  had  been  notified  that 
the  bridge  was  unsafe ;  that  they  undertook 
to  make  the  necessary  repairs,  and.  Instead 
0/  taking  out  all  of  the  worn  planks,  took 
out  some,  and  retained  others  worn  at  the 
edges,  which  broke  under  ordinary  usage. 
I  am  of  opinion  tbat  In  this  case  It  was  a 
jury  question  whether  repairs  necessary  to 
make  a  safe  bridge  had,  after  notice  given, 
been  made.  The  defendant  had  notice  of 
tbe  unsafe  condition  of  tbe  bridge,  and. 
when  it  undertook  to  rei>alr,  it  should  have 
done  It  In  such  manner  as  to  make  it  safe 
for  the  passage  of  horses  and  wagons  under 
ordinary    conditions.      Whether    the    taking 
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up  worn  plank,  turning  them  over,  aAd  re- 
placing them  with  the  thin  edges  Joined  to- 
gether, which  afterward  gave  way  under 
ordinary  and  intended  use,  Is  a  wrongful 
neglect  in  making  repairs,  was  a  Jury  ques- 
tion. 

The  plaintiffs  claim  that  this  action  can  be 
supported  under  the  act,  approved  March 
24,  1859  (P.  L.  p.  624)  (Gen.  St.  1895,  p.  2840, 
i  173)  entitled  "A  supplement  to  an  act  con- 
cerning roads  approved  April  sixteenth. 
Eighteen  Hundred  and  Forty-Six,"  which 
provides  that  if  a  damage  shall  happen  to 
any  person  by  means  of  the  insufficiency  or 
want  of  repair  of  any'  bridge  upon  any  pub- 
lic road  in  any  township  of  this  state,  which 
sacb  township  or  the  county  in  which  the 
same  is  situate  shall  be  liable  to  make  or 
repair,  the  person  Injured  shall  have  a  right 
of  action  against  the  county,  and  argues  that 
the  supplement  of  Mardi  15,  1860  (P.  U  p. 
28^9,  to  "ah  act  respecting  bridges"  (Gen.  St 
1896,  p.  307,  t  9),  does  not  apply  to  this  case, 
and  that  It  was  not  required  that  there 
abould  be  a  "wrongful  neglect,"  as  required 
by  the  latter  act,  and  therefore  a  sufficient 
case  was  made  by  the  plaintiffs  if  it  appear- 
ed that  the  injury  resulted  from  an  Insuffi- 
doit  bridge  without  proof  of  "wrongful  neg- 
lect" The  difficulty  with  this  contention  Is 
that  each  count  in  'the  plaintiffs  declaration 
alleges  the  breach  of  defendant's  duty  to  be 
**tbe  wrongful  neglect  of  the  said  defendant 
to  maintain  and  keep  said  bridge  In  good 
repair."  Manifestly  this  declaration  is  found- 
ed upon  the  wrongful  neglect  of  the  de- 
fendant as  provided  in  the  act  of  1860,  and 
not  upon  the  mere  insufficiency  or  want  of 
repair  as  provided  in  the  act  of  1859.  There- 
fore the  claim  of  the  plaintiffs  that  they  are 
entitled  to  recover  under  the  act  of  1858  Is 
-without  merit  and  not  entitled  to  considera- 
tion. 

The  declaration  is  framed  upon  the  act  of 
1860,  and  I  think  there  was  sufficient  evi- 
dence offered  by  the  plaintiffs  from  which 
the  Jury  might  Infer  a  wrongful  neglect  in 
keeping  the  bridge  in  good  repair,  and  for 
Ibis  reason  the  nonsuit  should  be  set  aside, 
and  a  new  trial  ordered. 


(IB  N.  J.  B.  U8) 

McCARTER,  Atty,  Gen^  T.  UNITED  NEW 
JERSEX  R.  ft  CANAL  CO.  et  aL 

(Cwirt  of  Chancery  of  New  Jersey.    Nov,  21, 
1908.) 

1.  Equrrr  (J  228*)— Demttbbkr— Sufticienct. 
A  demurrer  admits  the  truth  of  the  facts 
fat  a  bill  or  information  only  for  the  purix>8e  of - 
denying  that  the  law  arising  upon  those  facts 
entitles  the  complainant  or  informant  to  re- 
lief; and  a  demurrer  containing  a  protestation 
ct  the  truth  of  the  facts,  while  thus  ^ualifiedly 
■dmittioe  them,  is  not  bad  as  a  denial  of  the 
tmth  of  the  facts  pleaded,  but  is  good  in  form. 
VEd.  Note. — For  other  cases,  see  EquHv,  Dec. 
Dig.  S  22a*] 


2.  EquiTT  (I  233*)— Obtenses  Ihoident  to 

'  CONSVBTTOnON    AND    MAINTENAKCX— PlXlD- 
INO— DBMOBBEB. 

When  the  Attomev  General  files  an  infor- 
mation in  the  Court  of  Chancery  under  a  stat- 
ute impoeing  certain  duties  upon  railroad  cor- 
porations, and  prays  relief  which  by  the  stat- 
ute the  court  is  empowered  to  grant,  the  defend- 
ants may  demur  generally,  alleging  that  the 
informant  has  not  made  or  stated  such  a  case 
as  entitles  him  to  relief,  and  a  demurrer  in  such 
form  constitutes  an  appropriate  pleading. 

[Ed.  Note.— For  other  cases,  see  Elquity,  Cent 
Dig.  I  609;    Dec.  Dig.  {  233.*] 

8.  Dquitt  ({  263*)— Pleading  —  Dbuubub— 

Motion  to  Stbike— Pbacstice. 

A  motion  to  strike  out  a  demurrer  as  in- 
sufficient is  according  to  the  established  prac- 
tice. 

[Ed.  Note.— For  other  cases,  see  Equity,  Dec. 
Dig.  f  263.*] 

4.  EquiTT   (I  263*)— Pleading— DDCOBwai— 

SUFFICIENCT. 

A  demurrer  which  goes  to  the  whole  Infor- 
mation and  raises  the  question  of  want  of  pow- 
er in  the  court  to  grant  relief  will  not  be  struck 
out  as  insufBcient  unless  it  is  frivolous;  and 
especially  when  the  argument  of  the  motion 
was  conQned  alone  to  the  question  of  form  will 
it  not  bf  struck  out  if  the  form  be  good. 

[Ed.  Note.— For  other  cases,  see  Equity,  De& 
Dig.  {  263.*] 

5.  Equrrr  (}  230*)— Pubadino  —  Demubbeb— 
Sufficiency. 

The  demurrer  in  this  case  considered,  and 
that  part  of  it  which  is  in  the  form  of  a  gen- 
eral demurrer  held  to  be  food,  and  that  part 
which  consists  of  specification  of  causes  of  de- 
murrer held  bad,  because  not  pointing  out  pai^ 
ticular  defects  in  the  information. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  {  506;   Dec.  Dig.  f  230.*] 

(Syllabus  by  the  Court) 

Information  by  Robert  H.  McCarter,  At- 
torney General,  on  the  relation  of  the  Board 
of  Railroad  Commissioners,  against  the  Unit- 
ed New  Jersey  Railroad  &  Canal  Company 
and  the  Pennsylvania  Railroad  Company, 
lessee.  Defendants  demurred,  and  flie  At- 
torney General  moves  to  strike  out  the  same. 
Motion  overruled  in  part  and  granted  In  part 

Nelson  B,  Gaskill,  Asst  Atty.  Gen.,  for  the 
motion.    Alan  H.  Strong,  opposed. 

WALKER,  V.  O.  The  Attorney  General, 
on  the  relation  of  the  board  of  railroad  com- 
missioners, has  exhibited  an  information  in 
this  court  in  which  he  shows  that  the  board 
was  constituted  and  appointed  pursuant  to 
the  provisions  of  an  act  of  the  Legislature  en- 
titled "An  act  to  create  a  board'  of  railroad 
commissioners  for  the  state  of  New  Jersey 
and  to  prescribe  its  powers  and  duties"  ap- 
proved May  15,  1907  (P.  L.  p.  450) ;  that  in 
section  8  of  the  act  the  board  is  charged 
with  the  duty  to  hear  and  examine  com- 
plaint touching  railroad  service,  and  applica- 
tions for  changes  of  stations,  crossings,  aboli- 
tion of  grade  crossings,  and  all  other  matters 
of  railroad  operation,  to  see  that  the  laws 
of  this  state  regulating  said  railroad  com- 
panies are  observed  and  enforced,  to  have 
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authority  upon  each,  matters  to  make  and 
issue  Buch  orders  to  any  railroad  company 
as  in  the  judgment  of  eald  board  shall  be 
reasonable  and  Just,  ^rblch  said  orders  said 
railroad  company  shall '  comply  with ;  that, 
upon  failure  to  do  so,  said  board  shall  report 
the  failure  to  comply  with  said  orders  and 
all  such'  violations,  with  the  facts  in  their 
possession,  to  the  Attorney  General,  and  It 
shall  then  be  his  duty,  within  30  days,  to 
institute  proper  proceedings  to  enforce  the 
order  or  orders  of  said  commission,  to  re- 
cover suitable  penalties  or  damages,  or  to 
Institute  proceedings  In  equity,  mandamus, 
injunction,  receivership  proceedings,  or  other 
civil  remedies;  further,  that  the  "New  Jer- 
sey Railroad  ft  Transportation  Company," 
a  body  corporate  by  virtue  of  the  provisions 
of  an  act  of  the  L^lslature  entitled  "An  act 
to  Incorporate  the  New  Jersey  Railroad  & 
Transportation  Company,"  passed  March  7, 
1832,  by  section  6  of  said  act  (P.  L.  p.  98)  of 
Incorporation  was  Invested  with  all  the  rights 
and  powers  necessary  to  the  construction  and 
repair  of  a  railroad  from  New  Brunswick 
through  or  near  Rahway  and  Woodbrldge, 
through  Newark,  and  thence  to  the  Hudson 
river  opposite  the  city  of  New  York;  that 
by  section  20  of  said  act  of  Incorporation 
it  was  made  the  duty  of  said  New  Jersey 
Railroad  ft  Transportation  Company  to  con- 
struct and  keep  in  repair  good  and  sufBcient 
bridges  or  passages  over  or  under  said  rail- 
road where  any  public  or  other  road  shall 
cross  the  same,  so  that  the  passage  of  car- 
riages, horses,  and  cattle  on  said  road  shall 
not  be  Impeded  thereby ;  that  said  New  Jer- 
sey Railroad  &  Transportation  Company  sub- 
sequently, and  In  pursuance  of  the  powers 
and  subject  to  the  limitations  of  said  act  of 
incorporation,  constructed  its  railroad  upon 
the  route  mentioned;  that  subsequently  a 
certain  agreement  of  consolidation  was  made 
between  the  Delaware  &  Rarltan  Canal  Com- 
pany, the  Camden  &  Amboy  Railroad  & 
Transportation  Company,  on  the  one  part, 
and  the  said  New  Jersey  Railroad  &  Trans- 
portation Company,  on  the  other  part,  where- 
by the  said  New  Jersey  Railroad  &  Transpor- 
tation Company  became  merged  in  and  with 
the  other  parties  to  the  said  agreement,  un- 
der the  name  of  the  "United  New  Jersey 
Railroad  &  Canal  Company";  that  the  said 
agreement  was  made  pursuant  to  the  powers 
granted  by,  -and  subject  to,  the  limitations 
contained  in  a  certain  act  of  the  Legislature, 
entitled  "An  act  to  validate  and  confirm  cer- 
tain agreements  between  the  companies  own- 
ing the  railroad  lines  between  New  York 
*nd  Philadelpihia,"  approved  February  27, 
1867  (P.  L.  p.  115);  that  in  and  by  section 
2  of  said  act  it  was  provided  that  the  re- 
spective charters  of  said  companies,  with  all 
the  restrictions  and  liabilities  therein  con- 
tained, except  as  necessarily  modified  by  such 
consolidation,  should  continue  in  force ;  that 
subsequently,  and  on  June  30,  1871,  the  Dela- 
ware &  Rarltan  Canal  Company,  the  Camden 


ft  Amboy  Railroad  ft  Transportation  Com- 
pany, and  the  said  New  Jersey  Railroad  ft 
Transportation  Company,  being  then  merged 
Into  and  known  as  the  United  New  Jersey 
Railroad  ft  Canal  Company,  together  witb 
the  Philadelphia  &  Trenton  Railroad  Com- 
pany, as  parties  of  the  first  part,  entered 
into  certain  articles  of  lease  and  contract 
with  the  Pennsylvania  Railroad  Company, 
whereby  the  latter  company  as  lessee  became, 
and  was,  and  is,  entitled  to  hold,  and  now 
does  hold,  use,  and  enjoy,  the  property  and 
franchises  of  the  several  lessors;  that  said 
articles  of  lease  and  contract  were  Ratified, 
confirmed,  and  validated  by  an  act  of  the 
Legislature  entitled  "An  act  to  validate  and 
confirm  a  certain  lease  and  contract  between 
the  companies  now  known  as  the  'United 
New  Jersey  Railroad  &  Canal  Company* 
and  the  'Pennsylvania  Railroad  Company,'" 
approved  March  27,  1873  (P.  L.  p.  1298,  pt 
2) ;  that  a  railroad  constructed  and  operated 
pursuant  to  the  privileges  and  powers,  and 
subject  to  the  limitations  contained  in  the 
act  Incorporating  the  New  Jersey  Railroad  & 
Transportation  Company,  is  now  operated 
throu^  the  city  of  Rahway,  and  the  tracks 
thereof  cross  a  certain  public  street  and  hlgh- 
•waj  of  said  city  known  as  Irving  street  at 
grade,  and  at  a  point  where  said  street  is 
Joined  by  another  public  street  and  highway 
known  as  Broad  street  whldi  runs  parallel 
with  the  right  of  way  of  said  railroad ;  that 
said  crossing  Is  about  65  feet  long  and  45 
feet  wide,  and  over  it  the  railroad  has  four 
tracks,  two  of  which  are  normally  used  for 
freight  and  two  for  passenger  trains,  and 
over  which  tracks  continuously  passes  and 
repasses  at  all  hours  of  the  day  and  night  an 
enormous  and  heavy  railroad  traffic  destined 
to  and  from  the  city  of  Newark,  Jersey  City, 
New  York,  and  elsevsliere ;  that  the  right  of 
way  of  said  railroad  through  the  city  of 
Rahway  Is  fenced  on  each  side  for  practical- 
ly its  entire  extent,  by  reason  whereof  no 
speed  regulations  for  the  operation  of  trains 
thereon  are  observed  within  the  limits  of 
said  city,  but  a  large  number  of  express 
trains,  both  freight  and  passenger,  constant- 
ly pass  through  the  said  city  and  over  the 
said  crossing  at  a  high  rate  of  speed;  that 
the  city  of  Rahway  is  estimated  to  contain 
10,000  inhabitants,  and  is  divided  by  the  said 
railroad  tracks  into  two  practically  equal 
parts,  of  which  the  eastern  part  Is  chiefly  the 
residential  section  and  the  western  part 
chiefly  the  business  section,  and  all  the  trav- 
el and  Intercourse  between  .the  two  sections 
must  pass  and  repass  over  the  said  railroad 
tracks  by  means  of  the  public  streets  and 
highways  of  Uhe  city ;  that  Irving  street,  by 
reason  of  its  location,  is  one  of  the  principal 
crossings,  and  is  constantly  and  continuously 
used  by  a  very  large  number  of  pedestrians, 
teams,  l>oth  light  and  heavy,  and  by  one  line 
of  electric  street  railway  cars;  that  there 
is  no  overhead  bridge  or  underground  tun- 
nel at  Irving  street,  but  that  all  travel  must 
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pan  OTer  said  crosstng  at  grade,  whicb  cross- 
ing Is  at  present  protected  by  appliances 
commonly  known  as  safety  gates,  and  by  m 
flagman,  but,  owing  to  the  heavy  travel  over 
said  crossing  by  pedestrians,  vehicles,  and 
street  cars,  and  the  continual  and  constant 
passage  of  trains  at  a  high  rate  of  speed 
over  and  along  tlie  said  railroad  tracks  at. 
said  street,  the  Inhabitants  of  the  city  of 
Rahway  and  all  other  persons  passing  along 
■aid  street  and  across  the  said  railroad 
tracks  at  that  crossing  are  constantly  and 
continuously  subjected  to  Inconvenience,  de- 
lay, and  obstruction  in  the  conduct  of  their 
affairs,  and  to  the  liability  of  bodily  injury 
and  death,  and  that  the  passengers  and  em- 
ployes upon  the  trains  operated  upon  the 
said  railroad  tracks  are  also  constantly  and 
continuously  subjected  to  the  liability  of  bod- 
ily injury  arising  from  the  collision  of  such 
trains  with  vehicles  upon  the  said  crossing; 
further,  that  the  Pennsylvania  Railroad  Com- 
pany, lessee  as  aforesaid,  has  been  requested 
by  the  said  board  of  railroad  commissioners 
to  provide  some  other  method  for  the  passage 
of  travel  over  said  Irving  street,  which  will 
remove  or  alleviate  the  present  inconven- 
ience, delay,  obstruction,  and  danger  herein- 
before set  out,  and  render  the  said  crossing 
a  good  and  sufficient  passage  over  or  under 
the  said  railroad,  as  required  by  the  act  of 
the  Legislature  incorporating  the  said  New 
Jersey  Railroad  &  Transportation  Company, 
but  that  tbe  said  Pennsylvania  Railroad 
Company,  lessee  as  aforesaid,  hitherto  has 
refused,  and  still  does  refuse,  so  to  do;  fur- 
ther, that  it  is  the  duty  of  said  Pennsylvania 
Railroad  Company,  lessee  as  aforesaid,  by 
rlrtue  of  the  premises  aforesaid,  to  construct 
and  keep  in  repair  a  good  and  sufficient 
bridge  or  passage  over  or  under  the  said  rail- 
road where  Irving  street  crosses  the  same  In 
the  city  of  Rahway,  so  that  the  passage  of 
carriages,  horses,  and  cattle  on  said  Irving 
street  shall  not  be  Impeded  thereby,  and  that 
this  duty  is  a  continuing  duty  which  is  not 
discharged  when  once  performed,  but  always 
must  be  measured  by  circumstances,  and  that 
this  duty  now  demands  that  the  crossing  as 
now  maintained  shall  be  discontinued  and 
some  other  method  of  crossing  substituted, 
which  will  be,  measured  by  present  conditions 
and  circumstances,  a  good  and  sufficient 
crossing  within  the  meaning  of  tbe  act  In- 
corporating tbe  New  Jersey  Railroad  & 
Transportation  Company. 

Tbe  prayer  Is  that  the  United  New  Jersey 
Railroad  &  Canal  Company  and  the  Pennsyl- 
vania Railroad  Company,  lessee  of  the  United 
New  Jersey  Railroad  &  Canal  Company,  may, 
by  mandatory  injunction,  be  compelled  to  con- 
struct and  keep  in  repair  good  and  sufficient 
bridges  or  passages  over  or  under  the  said 
railroad  tracks  where  Irving  street  crosses 
the  same  in  the  city  of  Rahway,  so  that  the 
passage  of  carriages,  horses,  and  cattle  on 
said  Irving  street  shall  not  be  Impeded  there- 
by, the  sufficiency  wheieof  shall  be  measured 


and  determined  by  the  exigencies  of  the 
present  public  travel  over  said  crossing,  and 
that  in  order  to  give  force  and  precision  to 
the  order  of  tbe  court  and  to  enable  the  de- 
fendants more  readily  to  comply  therewith, 
and  the  Informant  more  readily  to  Inform 
the  court  in  the  event  of  noncompliance  with 
its  order.  If  such  should  be  tbe  case,  that  the 
court  may  Inquire  into  and  thereupon  direct 
what  method  of  crossing,  whether  by  change 
of  grade  of  railroad  tracks  or  of  Irving 
street,  or  otherwise,  should  be  adopted  by  the 
defendants  and  constructed  and  maintained 
by  them  as  a  good  and  sufficient  crossing 
over  the  said  Irving  street;  and  for  other  and 
further  relief. 

To  this  Information  tbe  defendants,  the 
United  New  Jersey  Railroad  &  Canal  Com- 
pany and  the  Pennsylvania  Railroad  Com- 
pany, have  Jointly  and  severally  demurred. 
The  demurrer  is  general  In  form,  and  it  al- 
so purports  to  q>eclfy  several  causes  of  de- 
murrer in  addition.  That  part  which  is  gen- 
eral  reads  as  follows:  "(1)  These  defend- 
ants by  protestation,  not  confessing  all  or 
any  of  tbe  matters  and  things  In  the  said  In- 
formation  contained  to  be  true  in  such  man- 
ner  and  form  as  the  same  are  therein  set 
forth  and  alleged,  demur  thereto,  and  for 
cause  of  demurrer  show  that  the  said  in- 
formant hath  not,  in  and  by  the  said  in- 
formation, made  or  stated  sudi  a  case  as  en- 
titles him  In  this  honorable  court  to  any  dis- 
covery from  these  defendants  or  either  of 
them,  or  to  any  relief  against  them  or  ei- 
ther of  them  as  to  the  matters  contained  In 
the  said  Information  or  any  of  such  matters. 
For  further  cause  of  demurrer  the  defendants 
aver  (2)  that  It  does  not  appear  by  the  in- 
formation that  the  existing  crossing  of  the 
railroad  tracks  by  Irving  street  Is  not  a  good 
and  sufficient  crossing  and  passage,  nor  that 
tbe  said  defendants  or  either  of  them  have 
not  fully  discharged  their  legal  obligation  In 
that  behalf;  (3)  that  the  mayor  and  common 
council  of  the  city  of  Rahway  are  not  made 
a  party  to  the  Information;  (4)  that  the 
board  of  railroad  commissioners  has  no  law- 
ful power  or  authority  in  respect  to  the  con- 
ditions alleged  in  th^  Information  to  exist 
at  the  crossing  of  Irving  street  and  said  rail- 
road, nor  any  lawful  power  or.  authority  to 
act  as  relator  In  the  information;  (5)  that 
this  court  Is  without  Jurisdiction  to  grant 
any  relief  under  the  information." 

The  Attorney  General  now  moves  to  strike 
out  the  demurrer  (1)  for  the  reason  that  it 
contains  in  fact  both  a  plea  and  a  demurrer 
to  tbe  Information ;  also  (2)  to  strike  out  tbe 
first  cause  of  demurrer  because  it  is  too  gen- 
eral, in  that  it  does  not  state  with  sufficient 
particularity  the  cause  alleged,  and  also  be- 
cause it  does  not  contain  any  confession  of 
the  truth  of  the  matters  set  out  in  the  in- 
formation, and  thereafter  denies  that  such 
matters  entitle  tbe  informant  to  any  dis- 
covery or  relief,  and  because  It  raises  a  ques- 
tion of  tact  upon  the  denial  of  the  truth  «( 
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the  matters  contained  tn  the  Information; 
^Iso  (3)  to  strike  out  the  second  cause  of  de- 
murrer because  It  Is  too  general,  and  does 
not  aver  with  sufficient  particularity  any 
cause  of  demurrer;  also  (4)  to  strike  out  the 
third  cause  of  demurrer  because  It  does  not 
set  forth  with  sufficient  particularity  any 
right  on  the  part  of  the  defendants  to  com- 
plain of  the  .misjoinder  or  nonjoinder  of  oth- 
er parties,  nor  the  necessity  for  a  Joinder  of 
said  parties ;  also  (5)  to  strike  out  the  fourth 
cause  of  demurrer  because  the  same  does  not 
set  forth  with  sufficient  particularity  the  rea- 
son why  the  board  of  railroad  commissioners 
has  no  lawful  power  or  authority  In  respect 
to  the  conditions  alleged  In  the  Information, 
nor  to  act  as  relator;  also  (0)  to  strike  out 
the  fifth  cause  of  demurrer,  because  It  does 
not  set  forth  with  sufficient  particularity 
wherein  the  Court  of  Chancery  Is  without 
Jurisdiction  to  grant  any  relief  under  the  In- 
formation. The  motion  to  strike  out  is  rest- 
ed on  six  different  grounds,  and  the  causes 
of  demurrer,  including  the  general  demurrer 
for  want  of  equity,  number  five  The  first 
two  objections  go  to  the  general  demurrer, 
which  I  have  numbered  1.  A  motion  to  strike 
out  an  insufficient  demurrer  Is  In  accordance 
with  the  established  practice.  Bishop  r. 
Waldron,  56  N.  J.  Eq.  484,  486,  40  Atl.  447. 

■  The  several  grounds  of  the  motion  to  strike 
out  will  now  be  considered  In  their  order. 

First  The  Informant  asserts  that  the  de- 
murrer contains  in  fact  both  a  plea  and  a  de- 
murrer to  the  information.  This  objection 
on  the  argument  was  leveled  against  that 
part  of  the  demurrer  which  is  general  and 
which  is  above  recited  verbatim.  The  con- 
tention of  the  Attorney  General  in  this  re- 
gard is  that  the  demurrer  does  not  Tmequlvo- 
cally  admit  the  truth  of  the  information,  and, 
that  the  pleading,  as  drawn,  only  qualifiedly 
admits  the  truth;  that  is,  admits  the  truth 
only  for  the  purpose  of  argument,  and  re- 
serves the  question  of  fact  He  cites  Gra- 
ham V.  Spence  (N.  J.  Ch.)  63  Atl.  344,  as  au- 
thority for  his  position.  Neither  that  case 
nor  Teeter  v.  Veltch,  66  N.  J.  Eq.  162,  57 
Atl.  160,  upon  which  it  Is  rested,  bear  out 
counsel's  contention.  The  form  of  the  de- 
murrer interposed  In  neither  of  those  cases 
is  set  ont  in  the  opinions.  In  the  former  case 
it  is  distinctly  said  that  a  demurrer  which 
denies  facts  alleged  in  the  bill  will  not  be 
considered ;  and  In  the  latter  it  Is  held  that, 
if  a  demurrer  introduces  any  facts  or  mis- 
recites  the  statement  of  the  bill,  it  will  not 
be  sustained.  The  demurrer  Itself  is  in  the 
form  Immemorlally  used  In  cases  where  an 
attack  Is  made  upon  a  bill  for  want  of  equity, 
and  follows  the  form  of  the  commencement  of 
a  demurrer  in  Dick.  Ch.  Pr.  p.  89,  and  fol- 
lows the  general  averment  of  want  of  equity. 
Id.  p.  92.  Protestation  against  the  truth  of 
the  matters  contained  in  the  bill  is  a  prac- 
tice borrowed  from  the  common  law,  and 
undoubtedly  intended  to  avoid  conclusion  In 
another  suit  or  in  the  suit  in  which  it  is 


put  in  In  case  the  demurrer  should  b« 
overruled.  Dan.  Ch.  PL  &  Pr.  *585.  The 
only  criticism  which  can  be  made  upon  the 
form  of  the  demurrer,  so  far-  as  I  can  see. 
Is  that  it  asserts  that  the  informant  la 
not  entitled  to  any  "discovery"  as  well  as 
any  relief.  As  no  discovery  is  prayed,  the 
demurrer  might  better  have  averred  that  the 
Informant  had  not  made  or  stated  such  a 
case  as  entitles  him  to  any  "relief  against 
the  defendants,  omitting  reference  to  discov- 
ery. However,  the  assertion  that  the  inform^ 
ant  is  not  entitled  to  "discovery"  should  be 
and  will  be  disregarded  as  surplusage. 
Strictly  speaking,  there  is  no  "equity"  In  the 
information  at  all.  .  It  is  not  a  bill  praying 
relief  under  any  recognized  head  of  equity 
Jurisprudence,  but  is  a  pleading  invoking  the 
aid  of  the  court  under  a  statutory  Jurlsdic^ 
tlon  recently  conferred.  The  court  of  chan- 
cery is  the  forum  pointed  ont  for  the  ad- 
ministration of  the  remedy  given  by  the  leg- 
islative enactment  upon  the  particular  state 
of  facts  pleaded  because  its  writ  of  Injunc- 
tion is  the  only  appropriate  method  of  en- 
forcing the  statutory  duty  Imposed  upon  the 
defendants.  However,  the  defendants  are 
entitled  to  resist  the  informant  by  any  de- 
fense known  to  equity  pleading,  one  of  which 
is  by  demurrer.  And  the  demurrer  may  be  of 
any  kind  recognized  in  practice.  There  are, 
as  is  well  known,  two  kinds,  general  and 
special ;  and,  although  rule  209  of  this  coart 
requires  that  all  demurrers,  whether  general 
or  special,  shall  distinctly  specify  the  ground 
or  several  grounds  of  demurrer,  it  has  been 
held  that  a  simple  statement  of  want  of  equi- 
ty. In  the  usual  language  of  a  general  de- 
murrer, will  constitute  a  sufficient  specifica- 
tion of  the  ground  of  demurrer  in  cases 
where  the  court  finds  on  looking  at  the  com- 
plainant's bill  that  his  right  to  relief  is  doubt- 
ful or  uncertain.  Essex  Paper  Co.  v.  Grea- 
cen,  45  N.  J.  Eq.  504,  19  Atl.  466;  Safllord  v. 
Barber  (N.  J.  Ch.)  70  Atl.  371.  If  In  a  cause 
invoking  a  strictly  statutory  Jurisdiction  of 
the  court  the  defendant  conceives  that  such 
a  case  has  not  been  made  by  the  bill,  or  other 
equivalent  pleading,  as  entitles  the  complain- 
ant to  relief,  he  may  file  a  demurrer  general 
in  form,  which  form  is  Just  as  appropriate 
as  a  general  objection  to  relief  under  a  stat- 
ute as  under  a  principle  of  equity,  if  the  lan- 
guage employed  Is  that  such  a  case  has  not 
been  made  or  stated  as  entitles  the  complain- 
ant to  relief.  Now,  that  is  exactly  what  the 
general  demurrer  in  this  case  avers,  namely, 
that  on  the  face  of  the  information  the  in- 
formant is  not  entitled  to  relief.  That  ques- 
tion the  demurrant  is  entitled  to  solemnly 
argue,  and  it  cannot  properly  be  considered 
and  decided  on  a  motion  to  strike  out  unless 
upon  Inspection  of  the  Information  it  so 
clearly  appears  that  the  Informant  is  enti- 
tled to  relief  that  the  demurrer  may  be  said 
to  be  frivolous.  In  this  connection  it  is 
sufficient  to  remark  that  the  matter  sub  Jti- 
dice  was  presented  and  argued  only  as  to  the 
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form  of  tbe  demurrer,  and  consequently  the 
only  question  that  la  decided  la  as  to  the 
form  of  the  pleading.  Its  form,  In  my  judg- 
ment, la  good  and  aufflcient 

Second.  It  Is  asserted  that  the  first  sped- 
fled  cause  of  demurrer  Is  too  general,  in  that 
It  does  not  state  with  sufficient  i>artlcularlt7 
the  cause  alleged,  aiid  because  it  denies  any 
confession  of  tbe  truth,  and  denies  that  the 
statements  of  the  Information  entitle  the  In- 
formant to  any  relief,  and  because  it  raises 
a  question  of  fact  upon  the  denial  of  the 
truth  of  the  matter  contained  In  the  Informa- 
tion. This  is  disposed  of  In  the  observations 
already  made  on  the  form  of  the  general  de- 
murrer. 

Beferrlng  again  to  the  form  of  a  demurrer 
as  regulated  by  rule  200,  it  Is  to  be  observ- 
ed that  It  has  been  held  that,  where  the  de- 
fect In  the  bill  Is  obscmre  or  latent  to 
such  an  extent  that  the  court  cannot  readily 
discern  it,  an  explicit  statement  of  the  ground 
will  be  required.  Essex  Paper  Co.  v.  Grea- 
cen,  nbl  supra.  And,  where  the  want  of 
power  In  the  court  to  grant  the  relief  pray- 
ed  springs  out  of  some  cause  which  can  be 
distinctly  stated  in  the  demurrer  in  an  in- 
telligible proposition,  whether  It  be  collater- 
al to  the  bill,  strictly  speaking,  or  whether 
Involved  in  the  main  case,  then  the  cause 
of  demurrer  must  be  specified.  SafCord  r. 
Barber,  ubl  supra.  The  grounds  of  demur- 
rer specified  In  the  pleading  under  considera- 
tion win  now  ^  be  examined  with  a  view  to 
ascertaining  whether  the  speclflcationB  dis- 
tinctly point  out  specific  objections  to  the 
information. 

Third.  Tbe  assertion  is  that  the  second 
q>ecified  cause  is  too  general,  and  does  not 
aver  with  sufilclent  particularity  any  cause 
of  demurrer.  This  cause  asserts  that  it  does 
not  appear  by  the  Information  that  the  exist- 
ing crossing  at  Irving  street  is  not  good  and 
snfilclent,  or  that  the  defendants,  or  either 
of  them,  have  not  fully  discharged  their 
legal  obligation  in  respect  to  it  To  my 
mind  the  assertion  in  the  demurrer  In  this 
behalf  is  insufficient  The  information  shows 
by  tbe  recital  of  facts  which  are  above  set 
forth,  and  which  it  is  not  necessary  here  to 
repeat,  that  tbe  railroad  crossing  at  Irving 
street,  Babway,  is  such  as  subjects  to  In- 
convenience, obstruction,  and  delay  tbe  citi- 
sens  of  this  state  who  are  required  to  pass 
and  repass  over  the  crossing  on  foot  or  with 
borsea  and  wagons  and  subjects  to  the  11a- 
MUty  of  bodily  Injury  and  death  all  such 
persons,  and  also  the  passengers  and  em- 
ployes ui)on  the  trains  of  the  railroad  operat- 
ed at  tbe  place  in  question;  further,  that 
it  is  tbe  duty  of  tbe  Pennsylvania  Ballroad 
Company,  lessee,  by  virtue  of  tbe  act  of  the 
Leglsiatare  Incorporating  the  New  Jersey 
Bailroad  &  Transportation  Company,  to 
maintain  a  good  and  sufficient  passage  over 
or  nnder  tbe  railroad  at  Irving  street,  and 
tbat  tbe  duty  la  a  continuing  one,  not  dis- 


Charged  when  once  performed  but  always  to 
be  measured  by  circumstances,  and  that  that 
duty  now  demands  that  the  present  crossing 
shall  be  discontinued  and  some  other  method 
of  crossing  substituted,  which  will,  measur- 
ed by  present  conditions  and  circumstances, 
be  a  good  and  sufficient  crossing  within  the 
meaning  of  the  act  Incorporating  tbe  rail- 
road company  last  mentioned.  The  infor- 
mation contains  an  averment  of  facts  show- 
ing, or  tending  to  show,  the  inadequacy  and 
danger  of  the  present  crossing  of  Irving 
street,  and  the  specification  of  demurrer  di- 
rected at  this  state  of  facts  is  tbat  they  do 
not  make  it  appear  tbat  tbe  crossing  is  not 
good  and  sufficient  Here  is  no  denial  of 
tbe  truth  of  tbe  facts  alleged,  but  an  at- 
tempted denial  that  those  facts  warrant  tbe 
conclusion  which  the  pleader  draws  from 
them.  This  In  my  opinion  may  not  be  done, 
because  whether  or  not  tbe  crossing  Is  at  the 
present  time  of  tbe  character  attributed  to 
it  by  the  information  is  an  Issuable  avei^ 
ment,  which  is  confessed  by  the  demurrer. 
Pope  V.  Sklnkie,  46  N.  J.  Law,  39.  Although 
a  demurrer  only  confesses  tbe  matters  stat- 
ed in  tbe  bill  to  be  true  which  are  well 
pleaded,  and  does  not  admit  any  matters  of 
law  which  are  suggested  in  tbe  bill  or  In- 
ferred from  the  facts  stated  (1  Dan.  Ch.  PL 
&  Pr.  *545;  Bedmond  v.  pickerson,  9  N.  J. 
Eq.  507,  59  Am.  Dec.  418;  Paterson  H.  B. 
B.  Co.  T.  Jersey  City,  9  N.  J.  Eq.  434),  never- 
theless because  In  the  Information  it  is  aver- 
red that  tbe  crossing  Is  insufficient  and  dan- 
gerous, stating  facts  tending  to  warrant  that 
conclusion,  and  because  the  demurrer  con- 
fesses those  facts,  a  question  Is  presented 
which  is  traversable  and  not  demurrable. 

Fourth.  The  Informant  contends  that  the 
third  specified  cause  of  demurrer  is  too  gen- 
eral, and  does  not  with  sufficient  particular- 
ity point  out  any  right  on  the  part  of  the 
defendants  to  complain  of  nonjoinder  or  ne- 
cessity for  tbe  Joinder  of  any  other  party. 
Tbe  cause  alleged  Is  that  the  city  of  Rabway 
is  not  made  a  party  to  the  Information.  In 
Wilson  V.  Bellows,  30  N.  J.  Eq.  282,  Mr. 
Justice  Scudder,  speaking  for  tbe  Court  of  Br- 
rofs  and  Appeals  at  page  284,  said:  "There 
can  be  no  question  that  this  defect  in  join- 
ing proper  parties  can  be  taken  advantage 
of  by  demurrer  where  it  appears  on  the  face 
of  tbe  bill  as  it  does  in  this  case."  When- 
ever a  want  of  parties  appears  on  the  face 
of  a  bill.  It  Is  a  cause  of  demurrer,  unless  a 
sufficient  reason  for  not  bringing  them  be- 
fore the  court  is  suggested.  1  Dan.  Ch.  PI. 
&  Pr.  *558.  Tbe  Legislature  has  imposed 
upon  the  railroad  company  tbe  duty  of  con- 
structing and  maintaining  a  railroad  cross- 
ing at  Irving  street  in  the  city  of  Bahway, 
and  has  also  clothed  the  relator  with  the 
power  and  duty  of  enforcing  this  obligation 
of  the  railroad.  Whether  or  not  the  charter 
of  Rabway  Imposed  upon  it  any  duties  in 
this  regard  whlcb  conflict  with  tbe  powers 
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of  the  relator,  or  with  reference  to  wblch  It 
may  or  must  act  In  conjunction  with  the 
relator,  might  properly  be  raised  by  plea. 
Certain  It  Is  that  the  Information  does  not, 
and  the  demurrer  cannot, 'give  as  any  In- 
formation on  the  subject  Duties  committed 
formerly  to  the  municipality  of  Rahway  and 
devolved  upon  the  relator  by  the  act  of  Ita 
creation.  If  any  such  there  be,  would  seem 
to  be  duties  now  bdonglng  to  the  relator  un- 
der the  role  for  the  construction  of  incon- 
sistent Btatntes;  but  that  Is  not  a  matter 
decided  or  evoi  mooted  upon  this  argument 
There  is  nothing  upon  the  face  of  the  Informa- 
tion whereby  it  can  be  said  that  It  appears 
that  the  city  of  Kahway  should  be  made  a  par- 
ty to  the  Information,  or  that  the  defendants 
are  injured  by  want  of  the  presence  of  the 
municipality  named  as  a  party  1b  the  cause. 
This  objection  to  the  cause  of  demurrer  is 
In  my  opinion  well  taken. 

Fifth.  The  motion  is  to  strike  out  the 
fourth  cause  of  demurrer  because  It  does  not 
set  forth  with  sufficient  particularity  the 
reason  why  the  relator  has  not  lawful  power 
or  authority  In  respect  to  the  premises  nor 
to  act  as  relator.  The  answer  to  this  is  that 
the  assertion  by  the  demurrant  that  the  re- 
lator has  no  iK>wer  In  the  premises  goes  di- 
rectly to  the  question  of  the  validity  of  the 
act  under  which  the  relator  was  created,  and 
to  the  scope  and  extent  of  Its  powers.  It  is 
only  another  statement  of  the  want  of  Juris- 
diction appearing  upon  the  face  of  the  whole 
information,  and  it  is  In  my  Judgment  com- 
prehended under  the  general  demurrer  and  Is 
bad  as  a  specified  cause. 

Sixth.  It  is  claimed  that  the  demurrer 
does  not  set  forth  with  particular  sufficiency 
wherein  this  court  la  without  Jurisdiction  to 
grant  any  relief  under  the  information;  the 
cause  alleged  being  that  the  court  is  without 
such  Jurisdiction.  This  is  only  a  statement 
In  another  form  of  the  general  want  of  Juris- 
diction, and  for  the  reason  given  as  to  the 
last  cause  considered  It  is  insufficient  If  it 
refers  to  any  collateral  matter.  It  should 
have  been  specifically  stated.  As  the  demur- 
rant by  his  formal  demurrer  first  above  re- 
ferred to  has  attacked  the  power  of  the 
court  to  grant  relief  generally,  the  attack 
made  In  the  sixth  specified  cause  of  demur- 
rer may  well  be  considered  to  refer  to  some 
collateral  matter,  else  it  is  entirely  unneces- 
sary to  be  pleaded,  and  it  should,  for  want 
of  particularity,  be  overruled. 

The  result  is  that  the  motion  to  strike  out 
the  first  cause  of  demurrer — that  is,  that 
part  of  the  demurrer  which  la  general  In 
form — wUl  be  overruled,  and  the  motion  to 
strike  out  the  specified  causes  of  demurrer 
will  be  granted,  and  they  will  all  be  struck 
out  That  leaves  the  cause  before  the  court 
on  a  general  demurrer  limited  in  its  scope 
under  the  rule  of  court  and  decisions  to 
which  reference  has  been  made. 


a«  H.  J.  U  1M) 
DORAN  T.  THOMSEN. 

(Conrt  of  Brron  and  Appeals  of  New  Jersey. 
Nov.  16.  1808.) 

1.  Masteb  ano  Sebvant  ({  301*)— Liabiutt 
It>B  iNjrUBtES  TO  Thibd  Pebsons— Rxiotioh 
or  Pasties. 

Where  a  father  was  possessed  of  an  au- 
tomobile which  he  kept  upon  his  premiaes,  and 
his  daughter,  about  19  years  of  age,  was  ao- 
customea  to  drive  it  and  did  so  whenever  she 
felt  like  It  asking  permission  to  use  it  whea 
the  father  was  at  home,  but  when  not  at  bom* 
took  it  Bometimea  withoat  permission,  there  be- 
ing 00  proof  that  the  daughter  was-  actually 
employed  by  the  father  to  operate  the  machine, 
held,  In  an  action  against  the  father,  where  the 
daughter  in  using  the  machine  for  her  own 
pleasure  in  driving  her  personal  fripnda  negli- 
gently injured  a  person  in  the  highway,  that 
such  proof  was  not  sufficient  to  constitute  the 
daughter  the  servant  or  agent  of  the  master, 
and  that  a  motion  for  a  direction  of  a  verdict 
for  the  defendant  should  have  prevailed. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dee.  Dig.  i  301.* 

For  ether  definitions,  see  Words  and  PhttUHSL 
vol.  7,  pp.  6422-6429;   vol.  8,  p.  7708.1 

2.  Masteb  and  Sebvant  ({  302*)— Irjubies 
TO  TniBO  Pbbson»— Scope  of  Emplotiiert. 

An  act  by  a  servant  not  malicioos  is  with- 
in the  principle  that,  to  render  a  master  liable 
for  the  negligent  act  of  the  servant,  such  act 
must  be  within  the  scope  of  the  employment 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  Si  1217-1226:    Dec:  Dig.  i 

3.  Masteb  and  Servant  (i  302*)— Irjitbiu 
to  Thibd  Pebsons— Scope  of  Eupix)ykkrt. 

To  render  the  master  liable  for  the  negli- 
gent act  of  the  servant  the  act  must  be  done 
tor  the  purpose  of  executing  the  master's  or- 
ders and  in  doing  his  work  and  while  actually 
engaged  in  serving  the  master,  and  it  is  not 
enough  to  say  that  the  injuries  complained  of 
would  not  have  been  committed  without  the  far 
cilities  afforded  by  the  servant's  relations  to  him 
master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1217-1225;  Dec.  Dig.  | 
302.*] 

4.  Masteb  and  Servant  (f  301*)— LiABtLirr 
FOB  Injubies  to  Thibd  Pebsonb— Relatioit 
OF  Pabties. 

The  court  charged  the  Jury:  "If  she  took 
that  machine  out  at  that  time  in  pursuance  of 
a  general  authority  of  her  father  to  take  it 
whenever  she  pleased  for  the  pleasure  of  the 
family,  and  for  her  own  pleasure,  for  the  par- 
pose  for  which  the  master  bought  it  for  the 
purpose  for  which  her  father  owned  it,  for  the 
purpose  for  which  be  expected  her  to  operate 
it,  then  she  was  the  servant  of  the  father.  Un- 
der those  circumstances,  that  was  the  business 
for  which  the  father  bought  the  machine." 
Held  error,  because  it  based  the  creation  of  the 
relation  of  master  and  servant  upon  the  pur- 
pose which  the  parent  had  in  mind  in  acquiring 
ownership  of  the  vehicle  and  its  permissive  use 
by  the  child,  ignoring  an  essential  element  in 
the  creation  of  that  status  as  to  third  per- 
sons, that  such  use  must  be  in  furtherance  ot, 
and  not  apart  from,  the  master's  service  and 
control, 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  |  301.*] 

(Syllabus  by  the  Conrt) 


*For  othar  oaiet  ■••  ume  toplo  and  ucUon  NUMBER  la  Dec.  A  Am.  Digs.  1M7  to  date,  ft  Baporter  IndasM 
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IhTor  to  Sapreme  Oonrt 

Action  by  Patrick  Doran  against  Hugo  A. 
Tbomsen.  From  a  Judgment  of  the  Supreme 
Court,  d^endant  brings  error.  Reversed,  and 
A  venire  de  novo  awarded. 

GolUns  ft  Corbln,  for  plaintiff  in  error. 
WUlard  W.  Cutler,  for  defendant  in  error. 

YOORHEES,  J.  Tills  action  was  brongbt 
to  recover  for  personal  injuries  Inflicted  upon 
the  plaintiff  by  being  ran  into  by  an  auto- 
mobile at  Morrlstown.  A  demnrrer  was  filed 
to  the  declaration,  originally  consisting  of 
three  counts,  and  was  sustained  as  to  the 
first  and  third  counts,  but  overruled  as  to 
the  second  count.  The  Supreme  Court  said: 
"It  [the  second  coont]  in  effect  avers  the 
relationship  of  master  and  servant,  and  that 
the  accident  was  caused  by  the  negligence  of 
the  servant  while  operating  the  motor  ve- 
bide  for  the  master."  Doran  v.  Thoinsen, 
74  N.  J.  Law,  445,  66  Atl.  897.  The  aUcga- 
tlons  of  the  second  count  are  that  the  de- 
fendant possessed  an  automobile  of  great 
power  capable  of  being  operated  at  a  speed 
of  00  miles  an  hour,  and  thereby  it  became' 
the  defendant's  duty  to  use  due  care  in  Its 
management  while  being  operated  along  the 
pnbHc  highways;  yet  the  defendant,  not  re- 
garding his  duty,  consented  and  allowed  the 
said  vehicle  In  his  possession  and  control  to 
be  operated  along  the  public  highways  at 
sach  a  high  rate  of  speed,  to  wit,  at  60  miles 
an  hour,  that  the  vehicle  was  not  in  safe  and 
proper  control,  and  could  not  be  properly 
managed  by  the  person  in  diarge,  and  that 
on  the  22d  of  September  he  did  negligently 
direct,  consent,  and  allow  the  said  vehicle  In 
his  possession  to  be  operated  by  a  member  of 
his  family  so  carelessly  and  without  regard 
to  the  safety  of  the  plaintiff  and  other  per- 
sons in  the  highways  at  such  a  high  rate  of 
speed  that  the  vehicle  was  not  under  control 
of  tlie  person  operating  the  same,  and  then 
and  there  through  the  negligence  of  the  per- 
son operating  It  ran  into  and  collided  with 
the  plaintiff,  by  means  of  which  he  was  In- 
lured.  If  the  defendant  is  liable  for  the 
negligent  manner  In  which  the  vehicle  was 
operated,  then  a  Jury  question  was  present- 
ed, and,  as  to  that  negligence,  the  court  prop- 
erly submitted  the  case  to  the  Jury;  but 
tliere  is  another  and  preliminary  question  to 
be  considered,  which  arises  upon  motions  to 
nonsuit  and  to  direct  a  verdict  for  the  de- 
fendant 

The  question  thus  presented  Is  whether  up- 
on the  theory  adopted  by  the  Supreme  Court 
In  allowing  the  second  count  of  the  declara- 
tion to  stand  and  njMn  which  the  case  was 
tried  the  defendant  can  be  held  liable.  That 
theory  involves  the  application  of  the  doc- 
trine of  respondeat  superior  arising  out  of 
the  relation  of  master  and  servant  or  of 
principal  and  agent.  The  automobile  In  ques- 
tion was  the  property  of  the  defendant  He 
lived  at  Madison  and  kept  it  on  his  prem- 


ises. HlB  daughter,  about  19  yeara  old,  was 
accustomed  to  drive  it  She  used  it  some- 
times twice  a  day.  At  the  time  of  the  ac- 
cident she  had  three  friends  in  the  car  with 
her,  and  was  out  for  her  own  pleasure.  No 
other  member  of  the  family  was  with  her; 
so  that  the  machine  was  then  being  run  by 
the  daughter  tipon  no  errand  of  the  father. 
There  was  no  evidence  to  show  that  defend- 
ant's daughter  was  employed  by  him  to  oi>- 
erate  the  machine,  but  she  was  allowed  to 
do  BO  from  time  to  time  and  drove  it  when- 
ever, she  felt  like  It  as  also  did  her  brother. 
The  defendant's  testimony  was  that  he 
bought  the  machine  "for  our  own  use,  the 
same  as  a  person  might  buy  a  horse  and  car- 
riage for  the  family";  that  it  was  operated 
mostly  by  his  son  and  daughter,  and,  when 
be  was  at  home,  they  had  to  come  and  ask 
for  permission  to  use  It  but  when  not  at 
home,  they  sometimes  took  it  without  per- 
mission. On  the  day  in  question  the  father 
was  absent  in  New  York  City,  and  did  not 
actually  know  that  his  daughter  was  Intend- 
ing to  use  the  automobile,  but  he  knew  that 
she  did  use  it  whenever  she  desired  to  do  so. 
She  on  this  particular  day  took  it  of  her 
own  accord  without  asking  permission.  This 
evidence  was  uncontradicted.  The  case  was* 
submitted  by  the  trial  court  to  the  Jury  sole- 
ly upon  the  theory  that  the  daughter  of  the 
defendant  in  driving  the  machine  was  the  de- 
fendant's servant  and  instructed  the  Jury 
that,  unless  they  found  that  the  daughter 
was  such  servant  the  defendant  would  not 
be  liable. 

The  mere  fact  of  the  relation  of  parent 
and  child  would  not  make  the  child  the  serv- 
ant of  the  defendant  In  McCauley  v.  Wood, 
2  N.  J.  Law,  86,  Chief  JusUce  Earkpatrlck 
in  a  case  brought  against  a  parent  for  the 
trespasses  of  her  sons  as  such  said:  "Upon 
principles  of  law  one  person  can  never  be 
made  liable  for  the  trespass  of  another.  It 
is  true  that  if  one  command  or  authorize 
his  servant  to  commit  a  trespass,  he  Is  re- 
sponsible himself,  but  then  It  is  the  trespass 
of  the  master  according  to  the  well-known 
maxim  of  the  law,  'Qui  facit  per  allum  facit 
per  se,'  and  it  must  be  so  charged  in  the  dec- 
laration." To  constitute  the  relation  of  mas- 
ter and  servant  as  to  third  persons.  It  Is 
not  essential  that  any  actual  contract  should 
subsist  between  the  parties,  or  that  compen- 
sation should  be  expected  by  the  servant 
While  the  relation  of  master  and  servant  in 
its  full  sense  invariably  and  only  arises  out 
of  a  contract  between  the  servant  and  the 
master,  yet  such  contract  may  be  either  ex- 
press or  Implied.  "The  real  test  as  to  third 
persons,"  says  Mr.  Wood  in  Us  work  on 
Master  &  Servant  p.  11,  I  7,  "is  whether 
the  act  Is  done  by  one  for  another,  however 
trivial,  with  the  knowledge  of  the  person 
sought  to  be  charged  as  master  with  his  as- 
sent express  or  implied,  even  though  there 
was  no  request  on  hla  part  to  the  other  to 
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do  the  act  In  questton."  It  will  be  noticed  ' 
tbat  the  act  must  be  done  by  the  one  for  the 
other.  That  was  not  so  In  the  case  at  bar,  i 
and  80  there  was  no  evidence  upon  which  to  j 
find  the  existence  of  the  relation  If  the  i 
daughter  was  not  doing  an  act  for  her  fa-  | 
ther.  She  was  not  even  driving  other  mem-  i 
bers  of  the  family.  She  was  using  the  ma-  , 
chine  as  a  means  of  recreation  and  pleasure  ' 
for  herself  and  her  own  friends,  and  it  would 
seem  impossible  to  draw  the  conclusion  that  ; 
she  could  be  regarded  as  the  agent  or  serr-  i 
ant  of  her  father  upon  that  occasion. 

But  there  Is  still  another  ground.  Assum- 
ing that  the  relation  of  master  and  servant  ; 
existed  generally  between  the  father  and  : 
daughter,  yet  it  does  not  appear  in  this  case  ! 
that  on  the  occasion  In  question  she  was  act-  I 
ing  as  such  servant  within  the  scope  of  her  i 
employment.  That  the  master  is  responsible  : 
for  the  negligence  of  his  servant  when  acting  j 
within  the  scope  of  his  employment  is  ele-  ^ 
mentary  law,  but  that  he  Is  not  responsible 
If  the  negligence  was  committed  by  the  serv- 
ant when  engaged  in  some  private  matter  of 
his  own  is  equally  elementary.  These  two 
propositions  are  well  stated  In  two  New  York 
cases.  King  v.  N.  Y.  C.  &  H.  R.  R.  R.,  66 
■  N.  Y.  181,  23  Am.  Rep.  87,  where  the  court 
spoke  as  follows:  "Where  one  person  has 
sustained  injury  from  the  negligence  of  an- 
other, he  must  in  general  proceed  against  him 
by  whose  negligence  the  Injury  was  occasion- 
ed. If,  however,  the  negligence  which  caus- 
ed the  injury  was  that  of  a  servant  while 
engaged  In  his  master's  business,  the  person 
sustaining  the  injury  may  disregard  the  im- 
mediate author  of  the  mischief,  and  hold  the 
master  responsible  for  the  damages  sustain- 
ed." In  WylUe  v.  Pahner,  137  N.  Y.  248, 
88  N.  B.  381,  19  h.  R.  A.  285,  the  court 
said:  "The  doctrine  of  respondeat  superior 
applies  only  when  the  relation  of  master  and 
servant  Is  shown  to  exist  between  the  wrong- 
doer and  the  person  sought  to  be  charged 
for  the  result  of  such  neglect  or  wrong  at 
the  time  and  In  respect  to  the  very  transac- 
tion out  of  which  the  injury  arose."  In  Hol- 
ler V.  Ross,  68  N.  J.  Law,  324,  53  Atl.  472,  59 
h.  R.  A.  943,  96  Am.  St.  Rep.  546,  Mr.  Jus- 
tice Fort,  speaking  for  this  court,  says:  "The 
servant  of  the  master  cannot  bind  the  mas- 
ter to  respond  In  damages  to  the  plaintiff  un- 
less It  be  shown  that  the  act  which  the  serv- 
ant did  which  caused  the  Injury  was  an  act 
which  was  expressly  or  by  necessary  Implica- 
tion within  the  line  of  his  duty  under  his 
employment"  We  have  seen  that  there  was 
no  express  authority  for  the  daughter  to  take 
the  vehicle  on  the  occasion  of  the  accident, 
nor  can  we  penceive  that,  by  necessary  im- 
plication, her  use  of  it  for  her  own  purposes 
was  within  the  line  of  her  duty  under  her 
assumed  Implied  employment  In  Evers  v. 
Krouse,  70  N.  J.  Law,  653,  58  Atl.  181,  66  L. 
R.  A.  502,  the  case  last  cited  received  again 
the  approval  of  this  court,  and  it  was  further 


stated  that  "an  act  done  by  the  servant  while 
engaged  in  the  work  of  his  master  may  be  en- 
tirely disconnected  therefrom,  done  not  as  a 
means  or  for  the  purpose  of  performing  that 
work,  but  solely  for  the  accomplishment  of 
the  independent  •  »  •  purpose  of  the 
servant.  Such  an  act  is  not  as  a  matter  of 
fact  the  act  of  the  master  In  any  sense,  and 
should  not  be  deemed  to  be  so  as  a  matter  of 
law.  As  to  it,  the  relation  of  master  and 
servant  does  not  exist  between  the  parties, 
and  for  the  injury  resulting  to  a  third  person 
from  it  the  servant  alone  should  be  held  re- 
sponsible." In  that  case  the  defendant's  son 
had  been  Intrusted  with  a  garden  hose  vrith 
which  to  sprinkle  his  father's  lawn,  and 
while  so  engaged  deliberately  turned  the  wa- 
ter upon  a  horse,  frightening  him,  causing 
the  injury  complained  of  and  for  which  the 
father  had  been  sued.  The  court  then  said: 
"TheT  fact  that  be  [the  son]  used  the  tool  sup- 
plied to  him  for  the  doing  of  bis  father's 
work  for  the  accomplishment  of  his  own 
mischievous  purpose  did  not  make  it  an  act 
within  the  scope  of  his  employment,  and  did 
not'  render  the  defendant  liable  for  the  in- 
Jury  resulting  therefrom."  While  in  that 
case  the  act  was  malicious,  yet  an  act  not 
malicious  Is  within  the  enunciated  principle, 
if  such  act  Is  not  expressly  or  by  necessary 
implication  within  the  scope  of  duty,  and 
wltji  regard  to  which  It  cannot  be  said  that 
the  servant  was  engaged  in  the  performance 
of  the  act  for  the  other.  The  act  must  be 
done  for  the  purpose  of  executing  the  mas- 
ter's orders  and  doing  his  work  and  while  ac- 
tually engaged  In  serving  the  master,  and 
it  is  not  enough  to  say  that  the  Injuries  com- 
plained of  would  not  have  been  committed 
without  the  facilities  afforded  by  the  serv- 
ant's relations  to  bis  master.  Oarretzen  ▼. 
Duenckel,  50  Mo.  104,  11  Am.  Rep.  405 ;  Howe 
V.  Newmarcfa,  12  Allen  (Mass.)  49.  For  a 
clear  exposition  of  this  principle,  see  Morler 
V.  St  Paul,  etc.,  Ry.  Oo.,  81  Minn.  351,  17 
N.  W.  952,  47  Am.  Rep.  793.  The  following 
are  some  recent  authorities  on  this  subject 
with  special  relation  to  automobiles:  Stew- 
art V.  Baruch,  108  App.  Dlv.  577,  93  N.  Y. 
Supp.  577;  Clark  T.  Buckmoblle  Co.,  107 
App.  Dlv.  120,  94  N.  Y.  Supp.  771;  Reynolds 
V.  Buck,  127  Iowa.  601,  103  N.  W.  946;  Qulg- 
ley  V.  Thompson,  211  Pa.  107,  60  Atl.  506; 
Patterson  v.  Kates  (C.  C.)  162  Fed.  481 ;  Sla- 
ter V.  Advance  Thresher  Co.,  97  Minn.  305, 
107  N.  W.  133 ;  Evans  v.  Dyke  Auto  Supply 
Co.,  121  Mo.  App.  266,  101  S.  W.  1132;  Lotz 
V.  Han)  on,  217  Pa.  339,  66  Atl.  625.  10  L.  R: 
A.  (N.  S.)  202,  118  Am.  St  Rep.  922;  Lewis 
V.  Amorous,  8  Ga.  App.  50,  59  S.  E.  338 ;  Jones 
V.  Hoge,  47  Wash.  663,  92  Pac.  433,  14  L.  R. 
A.  (N.  S.)  216. 

Undoubtedly  liability  might  be  visited 
upon  the  father,  but  upon  quite  different 
grounds.  If  the  machine  had  been  bought 
for  his  children's  use,  and  It  was  In  its  na- 
ture or  use  a  menace  to  the  safety  of  others^ 
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then  under  the  theory  illustrated  In  Van 
Winkle  v.  Am.  Steam  Boiler  Co.,  52  N.  J. 
lAw.  240,  19  Atl.  472,  It  might  weU  be  that 
liability  wonld  arise  by  reason  of  the  father's 
intrusting  a  dangerous  machine  or  agency  to 
the  hands  of  an  inexperienced  or  incompetent 
person.  Such  a  liability  does  not  rest  upon 
the  negligence  of  the  serrant,  but  upon  the 
father's  negligence  in  permitting  his  child  to 
use  a  dangerous  machine.  In  the  one  the  gist 
of  the  action  is  the  negligence  of  the  servant 
imputed  to  the  master ;  In  the  other,  the  neg- 
ligence of  the  father.  This  distinction  is 
thus  stated  in  29  Cyc.  1665:  "The  mere  re- 
lation of  parent  and  child  imposed  upon  the 
parent  no  liability  for  the  torts  of  the  child 
committed  without  his  knowledge  or  authori- 
ty expressed  or  implied;  and,  although  when 
a  parent  authorized  his  child  to  act  as  his 
agent  or  servant  in  any  matter  he  is  liable  for 
the  torts  of  the  child  committed  in  the  course 
of  the  employment,  this  liability  does  not 
grow  out  of  the  relation  of  parent  and  child, 
but  is  based  upon  the  relation  of  principal 
and  agent  or  master  and  servant,  and  is  gov- 
erned by  the  principles  applicable  to  such 
relations.  So  also,  while  the  parent  may  be 
liable  for  an  Injury  which  may  be  caused  di- 
rectly by  the  child,  where,  by  his  negligence, 
he  loade  it  possible  for  the  child  to  cause 
the  Injury  complained  of,  and  probable  that 
the  child  would  do  so,  this  liabiiity  is  based 
upon  the  rules  of  negligence  rather  than  the 
relation  of  parent  and  child."  We  are  not 
at  liberty  to  consider  this  possible  liability, 
for  there  could  not  be  any  finding  of  fact 
against  the  defendant  to  this  effect;  it  ap- 
pearing from  the  bills  of  exception  that  the 
trial  Judge  excluded  from  the  consideration 
of  the  Jury  that  question  of  fact  by  his  in- 
struction that,  unless  there  was  agency,  there 
was  no  liability.  Fielders  v.  North  Jersey 
St  Ry.,  68  N.  J.  Law,  343,  53  Atl.  404,  54  Atl. 
822,  59  L.  R.  A.  455,  96  Am.  St  Rep.  552.  It 
was  therefore  error  to  refuse  to  direct  a  ver^ 
diet  for  the  defendant 

Error  has  also  been  assigned  upon  excep- 
tion taken  to  the  charge.  The  defendant  re- 
quested the  court  to  charge:'  "If  at  the  time 
of  the  accident  Miss  Thomseu  was  using  the 
machine  for  her  own  pleasure,  and  without 
reference  to  the  defendant's  business,  then 
there  must  b^  a  verdict  for  the  defendant" 
This  the  court  refused,  and  instead  charged: 
"When  you  come  to  consider  the  defendant's 
business,  *  *  *  it  is  the  business  for 
wliich  he  bought  this  machine;  that  is,  the 
business  of  the  defendant.  •  •  ♦  It  was 
the  particular  business  for  which  he  bought 
this  machine.  Was  this  servant  engaged  in 
operating  that  machine  for  the  purpose  for 
which  her  father  bought  it?  Was  she  operat- 
ing it  for  her  own  pleasure  in  the  way  that 
she  has  testified  to?  If  she  took  that  ma- 
chine out  at  that  time  in  pursuance  of  a  gen- 
eral authority  of  her  father  to  take  it  when- 


ever she  pleased  for  the  pleasure  of  the  fam- 
ily and  for  her  own  pleasure,  for  the  pur- 
pose for  which  the  master  bought  It,  for  the 
purpose  for  which  her  father  owned  it  for 
the  purpose  for  which  he  expected  her  to 
operate  it  then  she  was  the  servant  of  the 
father.  Under  those  circumstances,  that  was 
the  business  for  which  the  father  bought  the 
machine.  If  she  did  not  have  this  general 
authority  from  her  father,  If  she  took  this 
machine  out  for  her  own  recreation,  amuse- 
ment, and  pleasure,  contrary  to  the  authori- 
ty of  her  father,  and  this  accident  occurred, 
while  she  may  be  liable,  the  father  is  not  I 
charge  the  sixth  request  to  charge  with  the 
qualification  which  I  have  stated  to  the  Ju- 
ry." This  mak^s  the  defendant's  liability  to 
depend  upon  the  object  for  which  he  purchas- 
ed the  machine,  which  was  for  the  pleasure 
of  the  family,  in  connection  with  the  fact 
that  his  daughter  operated  it  for  that  pur- 
pose, the  Jury  being  instructed  that  thereby 
she  became  his  servant  This  is  contrary  to 
the  doctrine  of  Bvers  v.  Krouse,  supra.  It 
would  subject  a  parent  to  liability  if  he 
bought  for  his  son  a  baseball  or  for  his 
daughter  a  golf  club,  and  by  permitting  them 
to  he  used  by  his  children  for  their  appro- 
priate purposes  injury  occurred.  It  bases 
the  creation  of  the  relation  of  master  and 
servant  upon  the  purpose  which  the  parent 
had  in  mind  in  acquiring  ownership  of  the 
vehicle  and  its  permissive  use  by  the  child. 
This  proposition  ignores  an  essential  ele- 
ment in  the  creation  of  that  status  as  to 
third  persons,  that  such  use  must  be  in  fur- 
therance of  and  not  apart  from  the  master's 
service  and  control,  and  fails  to  distinguish 
between  a  mere  permission  to  use  and  a  use 
subject  to  the  control  of  the  master  and  con- 
nected with  his  afTairs.  The  reason  for  lia- 
bility is  founded  upon  the  idea  of  control 
which  a  master  has  over  bis  servant  The 
court,  although  attempting  to  rest  the  lia- 
bility upon  the  relation  of  master  and  serv- 
ant, yet  actually  tested  the  liability  by  the 
fact  that  she  was  intrusted  with  the  opera- 
tion of  the  machine  for  lier  own  pleasure,  if 
purchased  for  that  object,  whereby  she  ipso 
facto  became  a  servant  So  that  the  charge 
thus  in  fact  left  the  legal  relationship  of 
master  and  servant  out  of  account  and  raised 
It  in  name  only  because  the  daughter  was  al- 
lowed to  drive  the  machine.  In  this  there 
was  also  error. 

The  Judgment  must  be  reversed  aid  a  ve- 
nire de  novo  awarded. 


(77  N.  J.  L.  73) 
SaiJLA  V.  BOARD  OP  EDUCATION  OF 
TOWN  OF  MONTCLAIR  et  al. 
(Supreme  Court  of  New  Jersey.    Dee.  9,  1908.) 

1.  Schools  and  School  Distbicts  (S  79*) — 
BoAKD  of  Education— Powers. 

Under  Public  School  Act  Oct.  19,  1903  (P. 
L.  p.  5),  a  board  of  education  has  the  power 
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to  build  a  central  heating  plant,  from  which 
heat  Is  to  be  distributed  through  pijpea  to  a 
group  of  scboolhouses  situated  in  the  ncinity  of, 
but  not  adjoining  said  central  plant. 

[E/d.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {  188;    Dec.  Dig. 

2.  Schools  and  Sohooi.  Districts  (f  80*)— 

Board  of  Education— Powers. 

The  school  act  requires  that  there  shall  be 
advertisements  for  proposals  for  the  building, 
enlargement,  or  repair  of  schoolhouses,  and  that 
no  bid  shall  be  accepted  which  does  not  conform 
to  the  specifications  therefor.  Held  that,  after 
the  reception  of  bids,  it  was  not  within  the 
power  of  the  board  of  education  to  modify  the 
specifications  by  omissions  and  changes,  and 
award  a  contract  to  a  former  bidder,  althongh 
the  lowest,  to  execute  the  work  according  to 
the  revised  specifications,  although  at  a  price 
less  than  the  original  bid. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {  192;  Dec.  Dig. 
I  80.«] 

(Syllabus  by  the  Court.) 

Certiorari  on  the  prosecution  of  Peter  Sco- 
la  against  the  Board  of  Edncatlon  of  the 
Town  of  Montclalir  and  Norman  S.  Kellogg, 
to  review  a  resolution.    Besolution  set  aside. 

Argued  November  term,  1908,  before 
REKD,  BERGEN,  and  MINTURN,  JJ. 

MacLear  '&  Fort,  for  prosecutor.  Guild, 
Lum  &  Tamblyn,  fot  defendant  N.  S.  Kel- 
logg. Edwin  R.  Goodell,  for  defendant  Board 
of  Education  of  Town  of  Montdalr. 

REED,  J.  This  writ  brings  up  a  resolu- 
tion authorizing  a  contract  to  be  entered  In- 
to, between  the  board  of  education  of  the 
town  of  Montdalr  and  N.  S.  Kellogg,  for 
the  construction  of  a  central  heating  plant 
for  five  school  buildings  in  the  town  of 
Montdalr.  The  resolution  was  adopted  Jnly 
7,  1908,  at  a  regular  meeting  of  the  board 
of  education,  and  It  provides  substantially 
that,  upon  the  full  compliance  of  N.  S.  Kel- 
logg with  certain  stipulations  and  spedflca- 
tlons  as  to  contract,  and  upon  notice  from 
the  proper  town  officials  that  funds  are  avail- 
able for  the  erection  and  completion  of  said 
bnildlngs,  the  president  and  secretary  of  the 
board  of  education  are  authorized  to  execute 
contract  for  said  building  with  N.  S.  Kellogg. 
One  of  the  reasons  urged  against  the  validity 
of  this  resolution  attacks  the  power  of  the 
board  of  education  to  enter  into  any  contract 
to  construct  the  heating  plant  proposed  to  be 
erected.  It  Is  not  questioned  that  the  board 
of  education  possessed  the  power  to  erect, 
enlarge,  repair,  or  furnish  a  scboolhouse  or 
schoolhouses.  Sections  52,  53,  72,  76,  Bublic 
School  Act,  approved  October  19,  190bid  (P. 
L.  1903,  pp.  21,  26,  28).  The  provIsl(ft*  of 
these  sections,  all  contained  In  article- VI  of 
the  act  of  1903,  were  accepted  by  the  voters 
of  Montdalr  under  the  provisions  contained 
In  section  243  of  said  act 

The  point  made  Is  that  the  proposed  struc- 
ture is  a  heating  plant,  and  not  a  school 


building.  The  facta  are  that  there  are  four 
school  buildings  existing,  and  another  In  the 
course  of  erection.  There  Is  a  grammar 
school  building,  a  primary  school  building 
and  a  manual  training  school  building,  upon 
the  lot  on  which  the  central  heating  plant  1b 
to  be  placed.  The  high  school  building  Is 
about  200  feet  away  on  an  adjoining  lot 
The  EUllside  grammar  school  building,  now 
being  erected,  Is  about  the  same  distance 
from  the  first  three  mentioned  buildings,  and 
near  to  the  high  achooL  This  duster  of  fire 
buildings  constitute  a  group  called  "The  Cen- 
tral Schools."  The  buildings  are  of  various 
ages,  from  15  to  50  years.  The  central  heat- 
ing plant  wlU  be  approximately  60  feet  from 
the  primary  school  building,  and  200  feet  from 
the  high  school  and  the  Hillside  grammar 
school  buildings.  The  central  heating  plant  la 
designed  to  furnish  heat  to  all  these  five 
school  buildings,  and  to  these  buildings  only. 
It  seems  manifest  that  the  board  had  the 
ability  to  enter  Into  a  contract  for  heating 
one  or  all  of  these  five  schools,  because  ar> 
tlfidal  heat  Is  essential  to  the  use  of  the 
buildings  designed  for  school  purposes.  There- 
fore, had  the  board  contracted  for  stoves  for 
each  room  in  each  scboolhouse,  or  for  single 
heaters  to  heat  all  the  rooms  in  each  house, 
such  a  contract  would  be  dearly  within  the 
statutory  authority  conferred.  The  stoves 
would  have  been  a  part  of  the  furnishing 
of  the  buildings,  and  the  heaters  would  have 
been  a  part  of  the  buildings  themselves.  Now 
If  directly  adjoining  each  house  a  room  hadi 
been  devoted  to  the  generation  of  heated 
air,  from  which  heated  air  was  conveyed  by* 
pipes  Into  the  various  rooms,  there  would' 
still  be  no  doubt  that  this  was  a  part  of 
the  school  building.  But  the  insistence  is 
that  the  present  proposed  building  will  be 
detached  from  any  present  or  proposed  school 
building,  and  therefore  can  be  no  part  of  the 
school  buildings. 

The  only  case  in  this  state  which  I  recall 
as  possessing  any  pertinence  to  the  ques- 
tion thus  presented  is  that  of  Chamberlain 
V.  Cranbury,  57  N.  J.  Law,  605,  31  Atl.  1083. 
on  error  58  N.  J.  Law,  347,  33  AtL  923. 
That  case  arose  under  the  old  school  law 
as  amended  In  1894.  P.  L.  1894,  p.  60& 
Section  19  of  that  act  provided  that  the  ma- 
jority of  legal  voters  of  a  school  district 
could  authorize  the  board  of  education  of 
the  district  to  Issue  bonds  for  the  follow- 
ing purposes:  (a)  The  purchase  of  land  for 
school  purposes;  (b)  the  building  of  a  school- 
house  or  schoolhouses;  (c)  making  additions, 
alterations,  repairs,  or  Improvements  In  or 
upon  schoolhouses  already  erected,  and  the 
lands  upon  which  they  are  located.  The 
question  was  discussed  whether  under  this 
statute  the  voter  could  empower  the  board  of 
education  to  Issue  bonds,  not  only  for  the 
purchase  of  a  lot  and  the  building  of  a 
scboolhouse,   but  also  for  fencing,  grading. 
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water  supply,  and  fnrnltnre  for  the  scbool- 
bouse.  The  Supreme  Court  held  that  the 
grading,  fencing,  digging  of  a  well,  or  pro- 
viding other  means  for  supplying  the  school 
with  water,  and  the  equipping  of  the  school- 
Itooae  with  school  furniture,  were  all  a  legiti- 
mate part  of  the  construction  6t  the  school- 
house,  and  the  proper  equipment  of  school 
property.  On  error,  the  court  of  last  resort 
observed:  "We  are  inclined  to  so  regard  the 
fencing,  grading,  and  water  supply;  so  also 
any  furniture  which  may  be  constructed  with, 
and  permanently  fixed  to,  the  building,  such 
as  slates  or  blackboards  built  into,  the  wall. 
But  we  cannot  so  regard  the  ordinary  mov- 
able furniture  of  a  school  which  is  not  fixed 
to  the  bull  ding."  The  court,  it  seems,  im- 
ported the  doctrine  of  fixtures  into  the  ques- 
tion whether  fumitnre  was  a  part  of  the 
schoolhouse.  If  that  test  Is  applied  In  this 
case,  we  think  the  central  heating  plant  Is 
to  be  regarded  as  a  part  of  the  school  build- 
ings. It  is  to  be  applied  to  the  use  to  which 
the  schoolhouses  are  devoted.  There  is  in- 
tention that  it  shall  be  so  applied,  and  there 
is  annexation  to  the  houses  by  pipes  which 
will  convey  the  hot  air  from  the  plant  itself 
to  the  separate  buildings.  Atlantic  Safe  De- 
posit &  Trust  Co.  V.  Atlantic  City  Laundry 
Co.,  64  N.  J.  Eq.  140-146,  53  Atl.  212.  Nor 
does  the  fact  that  the  heating  plant  is  built 
as  a  single  structure,  and  not  In  connection 
with  the  schoolhouse  now  in  course  of  erec- 
tion, matter,  for  the  power  to  improve,  re- 
pair, or  furnish  school  buUdings  is  as  plen- 
ary as  the  power  to  erect  them. '  So  we  think 
there  Is  no  defect  of  power  to  issue  bonds 
upon  this  ground  of  objection. 

There  Is  however,  a  ground  upon  which  the 
resolution  must  be  set  aside.  Section  S2, 
School  Act  1903,  printed  in  the  fore  part  of 
P..Ij.  1903,  pp.  &-21  enacts  that:  "No  con- 
tract shall  be  entered  into  for  the  building 
of  a  new  schoolhouse  or  for  the  enlarging 
or  repairing  of  a  schoolhouse  already  erected 
except  after  advertisements  made  under  such 
regulations  as  the  board  may  prescribe." 
There  is  a  proviso  which  does  not  affect  the 
present  case.  Section  53  provides  that:  "No 
bill  for  building  or  repairing  schoolhouses  or 
for  supplies  shall  be  accepted  which  does  not 
conform  to  the  specifications  furnished  there- 
for, and  all  contracts  shall  be  awarded  to  the 
lowest  responsible  bidder."  These  statutory 
provisions,  as  already  observed,  were  accept- 
ed by  the  voters  of  Montclalr  in  accordance 
with  section  243  of  the  above  statute.  In 
tiie  present  instance  the  advertisement  for 
proposals  directed  the  bidders  to  state  the 
sum  for  which  each  would  supply  material 
for  and  erect  the  central  heating  plant,  stat- 
ing  the  amount  to  be  deducted  from  the  bid 
in  case  a  specific  change  should  be  made  In 
tbe  material  to  be  used  In  each  of  three  par- 
ticulars. Bids  were  received  from  eight  bld- 
4]er8,  the  lowest  of  whom  was  N.  S.  Kellogg, 
wboee  bid  was  $26,946.     The  architect  re- 


ported to  the  board  ot  edacatloa  a  tabu- 
lated statement  of  the  bids,  with  tbe  remark 
that  he  had  "had  Mr.  Kellogg  In,  and  that 
Kellogg  would  deduct  from  the  amount  of 
bis  bid  $1,440  for  omitting  the  Smith  system, 
and  would  deduct  other  specified  sums  for  tbe 
changing  or  omitting  of  certain  work  requir- 
ed in  the  specifications.  By  these  changes 
and  omissions,  Kellogg's  revised  bid  was  re- 
duced to  $23,763.37.  The  resolution  brought 
up  authorized  the  president  and  secretary 
of  the  board  of  education  to  accept  the  con- 
tract with  Mr.  Kellogg  upon  the  revised 
basis.  The  reason  assigned  for  this  revision 
of  the  speclficatlona  and  this  reduction  of 
the  amount  to  be  paid  Kellogg  was  that  the 
estimate  of  the  amount  of  money  necessary 
to  be  appropriated  to  the  construction  of  the 
plant  was  insufficient  to  complete  tbe  general 
work,  as  well  as  the  particular  work,  upon 
which  Kellogg  and  the  others  bid,  and  so 
tbe  changes  and  reduction  of  price  were  to 
bring  the  cost  of  the  work  within  the  esti- 
mated appropriation.  These  reasons  were 
no  doubt  conceived  in  good  faltb.  The  ques- 
tion, however,  propounded  is  whether  the 
resolution  to  award  the  contract  to  Kellogg 
was  in  conformity  wltb  the  statutory  scheme 
of  competitive  bidding.  It  is  manifest  that 
there  was  no  competitive  bidding  upon  the. 
work  as  revised.  Even  if  tbe  accepted  pro^ 
posal  had  been  for  less  work  than  included 
in  the  specifications,  or  in  other  words,  if 
the'  change  was  not  In  adding  to,  but  only 
in  discarding  certain  items  which  had  been 
a  part  of  the  plan  upon  which  the  bidders 
bad  figured,  it  would  nevertheless  be  a  fact 
that  the  bidders  had  not  bid  upon  the  re- 
vised plan.  What  estimates  each  bidder 
would  place  upon  the  various  items  of  work 
which  went  to  make  up  the  entire  estimate 
does  not  appear.  So  whether  the  amount 
which  each  person  would  have  bid,  if  the 
specifications  had  included  only  the  work 
which  Kellogg  subsequently  agreed  to  do, 
whether  it  would  have  been  more  or  less  than 
Kellogg's  price,  is  a  matter  for  conjecture. 
But  there  are  not  merely  omissions,  but 
changes,  in  tbe  plans  as  revised ;  changes  In 
the  Acme  system,  and  changes  in  the  pipe 
coverings.  This  fact  only  accentuates  the 
difference  between  the  spedflcatlons  as  bid 
upon,  and  the  speci^r^ations  upon  tbe  basis 
of  which  the  contract  was  directed  to  be  ac- 
cepted. It  is  because  the  legislative  purpose 
to  require  competitive  bidding  will  be  foiled 
if  municipal  bodies  can  enter  Into  a  contract 
upon  a  basis  other  than  that  advertised  that 
it  has  been  held  that  a  contract  must  cor^ 
respond  with  the  specifications  upon  which 
bids  were  invited.  In  State,  Sklrm,  v.  City 
of  Trenton  (N.  J.  Sup.)  29  Ati.  158,  it  was 
said:  "The  contract  set  out  In  the  return  Is 
also  improper  in  allowing  six  months  for 
the  doing  of  the  work,  while  the  proposal  for 
bids  stated  that  the  work  should  be  com- 
pleted In  120  working  days.    Correspondence 
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betweai  the  advertised  proposals  and  the 
contract  In  this  particular  Is  enjoined  by  the 
statute,  and  la  necessary  to  secure  impartial- 
ity toward  the  bidders."  So  in  Shaw  v.  City 
of  Trenton,  49  N.  J.  Law,  839,  12  AtL  902, 
Mr.  Justice  Magie  observed:  "In  my  Judg- 
ment, a  contract  awarded  with  a  warranty  of 
9  years  w-as  not  the  contract  for  which  pro- 
posals were  asked,  and  therefore  the  com- 
petition required  by  section  107  of  the  char- 
ter (P.  L.  1874,  p.  385)  was  not  afforded." 
Although  this  case  was  reversed  by  the  Court 
of  Errors  for  another  reason,  the  view  ex- 
pressed in  the  Supreme  Court  was  concurred 
In.  Van  Relpen  v.  Jersey  City,  58  N.  J. 
Law,  262,  270,  S3  Atl.  740.  In  this  last  case 
It  was  held  that,  bids  having  been  Invited 
upon  the  condition  that  the  contractor  should 
provide  reservoir  cai>able  to  store  a  water 
supply  for  100  days,  delivery  at  the  rate  of 
60,000,000  gallons  per  diem,  the  contract  was 
not  lawfully  awarded  to  one  of  the  bidders, 
for  the  reason  that  it  offered  to  provide  a 
storage  capacity  sufficient  for  250  days.  In- 
deed this  rule  that  a  contract  must  conform 
to  the  specifications  is  one  so  essential  to 
the  preservation  of  the  policy  to  be  carried 
out  by  competitive  bidding  that  it  has  been 
'  recognized  whenever  the  matter  has  been 
brought  under  Judicial  notice.  20  Cya  of 
Law,  p.  1169,  and  cases  cited. 
The  resolution  should  be  set  aslda 

(75  N.  J.  B.  4) 

OTT  ▼.  TEWKSBUBT  et  aL 

(Court  of  Chancery  of  New  Jersey.     Oct  31, 
1908.) 

Lite   Estates  (S  7*)— Right  of  Life  Ten- 
ant TO  Possession  of  Pbopektt. 

Testator  ia  general  terms  gave  half  his  es- 
tate,to  his  widow  for  life,  and  at  her  death  to 
his  issue  surviving  her ;  and  besides  the  gen- 
era] rule  of  construction  in  such  a  case,  with- 
out more,  that  the  personal  property  is  to  be 
converted  and  invested  by  the  executors,  and  the 
income  only  paid  to  the  life  tenant,  other  clauses 
expressly  authorizing  the  executors  to  sell  any 
or  all  of  the  personal  property  and  invest  the 
proceeds,  and  to  sell  the  real  estate,  and  express- 
ly directing  that  the  management  of  real  estate 
in  which  O.  was  interested  with  testator  should 
continue  with  him,  indicated  that  the  whole  es- 
tate should  be  converted  by  the  executors  and 
invested  by  them;  they  paying  the  income  to 
the  widow.  Held,  that  a  contraiy  intention, 
that  she  should  have  possession  of  the  princi- 
pal, overcoming  this,  was  not  shown  by  the  pro- 
vision expressing  the  desire  of  testator  that  his 
widow  should  out  of  his  personal  estate  make 
such  gifts  to  certain  friends  (preferably  money 
to  two  of  them)  as  they  should  desire  and  the 
executors  should  approve. 

[Ed.  Note.— For  other  cases,  s^e  Life  Es- 
tates, Cent.  Dig.  |  30;  Dec.  Dig.  S  7;»  Wills, 
Cent.  Dig.  {  1748.) 

Suit  by  Simon  Ott,  sole  surviving  execu- 
tor of  George  Tewksbury,  deceased,  against 
Charlotte  Tewksbury  and  others  for  con- 
struction of  a  will.  Heard  on  bill,  answers, 
replication,  and  proofs.    Will  construed. 


Alouze  Church  (Muim  &  CSiurcb,  of  coun- 
sel), for  complainant  A.  P.  Skinner  (Pitney, 
Eardln  &  Skinner,  of  counsel),  for  defendant 
Charlotte  Tewksbury.  W.  T.  Carter,  Jr.,  for 
infant  defendants.. 

EMERT,  V.  0.  One  question  was  reserv- 
ed on  the  bearing  of  this  case,  which  Is  a 
bill  filed  by  an  executor  for  the  construction 
of  a  will  and  directions  as  to  payment  of  a 
l^acy  to  the  tenant  for  life.  The  tes- 
tator, George  E.  Tewksbury,  a  resident  of 
this  state,  died  possessed  of  considerable 
personal  property  and  also  of  real  estate- 
situate  mainly  out  of  this  state.  By  his  will, 
after  first .  directing  payment  of  hla  Just 
debts  and  funeral  expenses,  be  gave,  devised, 
and  bequeathed  to  his  wife,  "one-half  of  all 
my  estate,  both  real  and  personal,  during 
her  natural  life,  and  at  her  death  to  my 
lawful  issue  her  surviving."  One  child  is 
living,  the  Infant  defendant  of  whom  the 
wife  has  been  appointed  guardian.  The  re-, 
mainlng  half  of  his  estate,  both  real  and  per- 
sonal, was  devised  and  bequeathed  -  to  his 
lawful  issue  him  surviving.  After  these  two 
general  bequests  and  devises  by  the  second 
and  third  items  of  his  will,  disposing  of  all 
his  estate,  real  and  personal,  after  payment 
of  debts  and  funeral  expenses,  the  testator 
makes  devises  and  bequests  which,  being 
subsequent,  qualify  or  affect  the  previous 
gltta.  By  the  fourth  item  he  directs  that  a 
house  and  lot  in  New  Hampshire,  in  which 
his  mother  was  living,  and  which  (as  ai>- 
pears  by  the  evidence  in  the  cause)  testator 
claimed  to  be  his  property,  be  sold  and  the 
proceeds  divided,  one  half  to  his  wife,  and 
the  other  half  to  the  defendants,  his  sister 
and  brother,  equally.  This  property  has  been 
sold  and  the  one-half  of  the  proceeds  to 
which  the  wife  is  thus  entitled  absolutely 
is  In  the  executor's  hands  for  payment  to  her, 
subject  to  his  accounting,  and  payment  of 
this  one-half  should  be  made  to  the  widow 
as  directed  on  the  hearing.  Tlie  fifth  clause 
directs  that  the  sale  and  management  of  the 
real  estate  in  which  testator  was  Jointly 
Interested  with  his  partner,  Simon  S.  Ott, 
of  Topeka,  Kan.,  shall  be  left  entirely  to  his 
discretion. 

The  sixth  and  seventh  clauses  are  as  fol- 
lows: 

"Sixth.  I  desire  that  my. wife  shall  out  of 
my  personal  estate  make  such  gifts  to  my 
friends  Howard  W.  Hayes,  my  long  and  faith- 
ful partner  Simon  S.  Ott,  my  uncle  Col.  A.  S. 
Johnson  and  bis  wife,  L.  A  Johnson,  (which 
I  suggest  in  their  case  shall  be  money)  as 
they  may  desire  and  my  executors  may  ap- 
prove, 

"Seventh.  I  authorize  my  executors  to  sell 
and  dispose  of  any  or  all  of  my  personal 
property  at  public  or  private  sale  at  their 
discretion  and  to  invest  the  proceeds  thereof 
whenever  in  their  Judgment  such  course  shall 


*For  othar  cases  see  lome  topic  and  nctlon  NUMBER  in  Dee.  &  Am.  Digs.  1907  to  date,  &  Reporter  Indexm 
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be  necessary  or  adrisable  tor  the  carrying 
ont  of  any  of  the  proTlsIons  of  this  my  will. 
I  also  empower  them  to  sell  and  dispose  of 
any  or  all  of  my  real  estate  at  public  or  pri- 
vate sale  at  their  discretion." 

Howard  W.  Hayes,  of  Newark,  and  Simon 
8.  Ott,  of  Topeka,  were  appointed  executors 
and  took  oiit  letters  in  this  state,  and,  Mr. 
Hayes  having  since  died,  Mr.  Ott,  as  surviv- 
ing execntor,  has  filed  his  account  in  the  or- 
phans' court  for  settlement  All  of  the  real 
estate  has  not  been  sold,  but  some  of  it  has 
been  converted,  together  with  the  personal 
property,  and  the  debts  have  been  paid.  The 
widow  of  testator,  as  entitled  to  one-half  of 
the  estate,  claims  payment  dlrectiy  to  her  of 
one-half  of  the  principal  fund  ready  for  dis- 
tribution under  the  second  .clause  of  the  will 
tendering  herself  ready  to  give  security,  if 
required  under  section  8  of  the  act  c<Micem- 
ing  legacies  of  May  17,  1894  (P.  L.  p.  398; 
Gen.  St.  p.  1939,  par.  12),  providing  "that 
whenever  personal  property  is  bequeathed  to 
any  person  for  life  •  •  •  the  executor 
shall  not  be  compelled  to  pay  or  deliver  the 
property  so  bequeathed  to  the  person  having 
any  such  life  Interest  •  •  •  until  security 
shall  be  given  to  the  orphans'  court  In  such 
sum  and  form  as  in  the  Judgment  of  the  said 
court  shall  sufSclently  secure  the  Interest 
of  the  person  or  persons  entitled  in  remain- 
der, whenever  the  same  shall  'accrue  or  vest 
In  possession." 

The  question  for  decision  Is  whether  one- 
half  of  the  property  in  the  hands  .of  the  ex- 
ecutor for  distribution  on  the  settlement  of 
his  account  shall  on  this  claim  of  the  widow 
under  the  general  devise  and  bequest  be  paid 
over  to  her  (on  giving  security,  if  required), 
or  whether  the  executor  must  retain  this 
one-half  for  investment,  paying  to  the  wid- 
ow only  the  income.  The  property  sought 
to  be  i»ia  over  consists  of  the  proceeds  of 
personal  property  and  of  real  estate  which 
have  been  converted,  and  is  now  held  for  the 
trusts  of  the  will.  The  general  rule  in  rela- 
tion to  payments  or  delivery  to  the  life  ten- 
ant of  personal  property  or  the  principal  to 
the  income  or  use  of  which  he  is  entitled  for' 
life  Is  the  one  declared  by  Lord  Eldon  In 
the  leading  case  Howe  v.  Earl  of  Dartmouth, 
7  Ves.  137  (1802),  that  where  personal  prop- 
erty is  bequeathed  for  life,  with  remainders 
over,  in  general  terms  and  not  specifically, 
the  property  is  to  be  converted  and  invested 
by  the  executors,  and  the  Income  only  paid 
to  the  life  tenant.  This  general  rule  has 
tieen  approved  in  so  many  cases  In  this  state 
as  to  have  become  a  settled  rule  of  con- 
struction, and  it  must  prevail  unless  there 
be  in  the  will  an  indication  of  contrary  in- 
tention, and  that  the  tenant  for  life  Is  to 
enjoy  the  possession  of  the  property  In  spe- 
cie and  as  given  specifically.  Ackerman's 
Adm'TS  V.  Vreeland,  14  N.  J.  Bq.  23,  27,  28 
(Green,  Ch.,  1861);  Rowe's  Efrs  v.  White, 
16   N.  3.   Eq.  411,   416,  84  Am.   Dec.    109 


(Green,  Ch.,  1868);  Howard  v.  Howard's 
EJx'rs,  16  N.  J.  Eq.  486  (Green,  Ch.,  1864); 
Parker's  Ex'rs  v.  Moore>  25  N.  J.  Eq.  228, 
238  (Runyon,  Ch.,  1874);  Helme  v.  Strater, 
52  N.  J.  Eq.  591,  605,  30  Atl.  333  (McGill, 
Oh.,  1894).  In  reference  to  the  Indications  of 
such  contrary  Intention,  It  Is  claimed  on  be- 
half of  the  Ufe  tenant  that  the  tendency  of 
the  courts,  as  shown  by  the  later  cases,  has 
been  to  allow  small  indications  of  Intentioa 
as  sufficient  to  prevent  the  application  of 
the  rule.  The  decision  of  Vice  Chancellor 
Wigram  in  Hinves  v.  Hlnves,  3  Hare,  609, 
611  (1844),  and  of  Leach,  M.  R.,  in  Collins 
y.  Collins,  2  Mylne  &  K.  703  (1833),  and  In 
Pickering  v.  Pickering,  4  Mylne  &  C.  289 
(Lord  Cottenham,  1839),  are  dted  as  illus- 
trations of  this  tendency.  But  in  a  still  later 
case — Macdonald  v.  Irvine,  S  Ch.  DIv.  101 
(1877) — ^where  the  general  rule  and  the  effect 
of  these  cases  on  its  application  was  con- 
sidered, it  was  concluded  by  the  Court  of 
Appeal  that  it  was  altogether  a  question  of 
a  fair  and  reasonable  construction  of  the 
will  'in  reference  to  the  intention  of  the  tes- 
tator that  the  property  in  question  was  to 
be  enjoyed  In  specie,  and  that  the  general 
rule  requiring  conversion  was  not  to  be  ap- 
plied. And  it  was  said  by  Thesiger,  L.  J., 
page  122,  that  in  every  case  where  such  in- 
tention was  found  to  exist  (except  one  which 
was  referred  to  as  having  gone  almost  to 
the  extreme  length  consistent  with  the  exist- 
ence of  the  rule  at  all)  there  were  elth&e 
words  In  their  natural  and  literal  sense  im- 
porting use  or  enjoyment  of  the  property  in 
the  state  in  which  the  testator  left  It  at  his 
death,  or  directions  contained  In  the  will  as 
to  the  conversion,  which  were  inconsistent 
with  a  conversion  by  the  court  taking  place 
upon  the  death  of  the  testator.  And  it  was 
further  held  to  be  the  result  of  the  cases 
(James,  L.  X,  page  124)  that  it  was  quite 
clear  the  rule  in  Howe  v.  Dartmouth  must 
be  applied,  unless  upon  a  fair  construction 
of  the  will  you  find  a  sufficient  indication  of 
intention  that  it  is  not  to  be  applied,  and 
that  the  burden  of  establishing  this  was  on 
the  person  asserting  that  the  rule  of  the 
court  should  not  be  applied.  This  is  the 
principle  to  be  applied  here  and  the  test  be- 
ing, as  I  think  It  should  be,  whether  the 
will,  fairly  construed,  indicates  such  an  In- 
tention that  the  property  in  question  is  spe- 
cifically bequeathed  and  to  be  enjoyed  in 
specie  as  to  make  the  general  rule  for  con- 
version inapplicable,  the  question  in  the  case 
Is  whether  the  sixth  clause  of  the  will, 
.which  Is  the  only  Indication  relied  on,  has 
this  effect.  None  of  the  personal  property 
is  expressly  bequeathed  to  the  life  tenant 
by  description  or  in  specie,  and  it  is  claim- 
ed that  the  direction  in  the  sixth  clause  that 
his  wife  shall  out  of  his  personal  estate 
make  gifts  to  his  two  executors  and  two  oth- 
ers (preferably  money  to  these  two)  is  a  spe- 
cific gift  by  implication,   t>ecau8e  it  neces- 
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Barlly  eonteaipIateB  tlie  possession  of  the  per- 
sonal property  by  tlM  wife  In  order  that  she 
may  make  the  gifts.  This  claim  made  ander 
this  clause,  which  applies  only  to  personal 
estate,  cannot  reach  to  so  much  of  the  fund 
In  hand  as  Is  derived  from  the  proceeds  of 
sale  of  the  real  estate,  and,  if  yalid  at  all, 
would  seem  to  reach  to  the  possession  of  the 
whole  personal  estate  and  not  merely  of  the 
one-half,  for  it  Is  not  given  out  of  the  wid- 
ow's one-half,  but  out  of  the  whole  personal 
estate.  The  gifts  also  are  subject  to  the 
approval  of  the  executors  to  whom  In  the 
first  Instance  all  the  personal  estate  would 
ordinarily  go,  and  who,  by  reason  of  this 
possession,  are  able  to  enforce  the  requirement 
of  their  approval.  But,  independent  of 
these  considerations,  the  plain  and  natural 
construction  of  this  whole  clause,  and  one 
which  is  consistent  with  the  whole  will,  is 
that  the  wife  (who  is  not  one  of  the  execu- 
tors) may  take  out  of  the  personal  estate, 
being  the  whole  estate  which  comes  to  the 
hands  of  the  executors,  property  or  money 
as  gifts  to  the  four  persons  named.  These 
gifts  which,  as  to  character  and  amount,  are 
thus  to  be  fixed  by  the  wife  at  her  discretion, 
subject  only  to  the  executors'  approval,  are 
then  to  be  given  to  her  by  the  executors  for 
the  purpose  of  gifts  by  her  to  the  persons 
named.  This  construction  of  the  clause  car- 
ries the  testator's  whole  intention,  as  ex- 
pressed by  this  clause,  into  effect,  while 
leaving  undisturbed  the  general  plan  of  con- 
version of  the  entire  estate  and  investment 
by  executors  made  by  the  other  portions  of 
the  wlIL  For  it  must  be  further  observed  as 
bearing  on  the  question  of  the  testator's  In- 
tention that  the  property  Is  to  be  enjoyed  by 
the  widow  In  specie,  and  not  be  converted, 
that  we  have  in  this  will  a  case  In  which 
the  general  rule  as  to  the  testator's  intention 
of  conversion,  derived  from  the  formal  terms 
of  the  bequest  Itself,  is  fortified  by  other 
clauses  indicating  specially  an  intention  that 
the  executors  shall  convert  all  of  the  estate 
and  bold  the  proceeds,  and  that  pending  the 
conversion  the  tenant  for  life  shall  not  en- 
Joy  the  possession  of  the  property  In  specie 
as  It  existed  at  testator's  death.  These 
clauses  are  those  which  expressly  authorize 
the  sale  of  any  or  all  of  the  personal  prop- 
erty at  public  or  private  sale,  and  the  in- 
vestment of  the  proceeds  to  carry  out  the 
provisions  of  the  will,  the  express  authority 
to  sell  the  real  estate,  and  the  express  di- 
rection that  the  management  of  the  real  es- 
tate in  which  Mr.  Ott  Is  Interested  with  him, 
shall  continue  in  him,  thus  excluding  the 
tenant  for  life  from  any  enjoyment  In  specie 
of  these  lands  or  of  their  proceeds  of  sale. 
These  are  express  special  Indications  appear- 
ing by  the  will  that,  after  the  payment  of 
debts  and  the  delivery  to  the  widow  of  the 
four  gifts  selected  by  her  and  approved  by 
the  executors,  it  is  the  testator's  intention 


that  the  whole  estate,  real  and  personal, 
shall  be  converted  by  the  executors  and  In^ 
vested  by  them  for  the  purpose  of  paying  the 
income  to  the  wife. 

Confirming,  as  they  do,  the  application 
of  the  general  rule  as  to  conversion,  which 
arises  from  the  form  of  the  bequest  itself 
(a  general  bequest  to  persons  taking  in  snc- 
cession  the  same  property),  I  must  hold  that 
the  tenant  for  life  is  not  entitled  to  demand 
of  the  executors  the  payment  of  the  prla* 
dpal  fund. 


a*  N.  J.  B.  SS5) 

NELSON    T.  NEW  JERSEY  SHORT  LINBS 
EX.  CO. 

(Goort  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  16,  1008.) 

Eminent  Domain  (S  147*)  —  Lkabbs  —  Coir- 

STBUOnON. 

An  agreement  in  a  lease  that  a  railroad, 
then  being  constructed,  should  go  through  the 
premiKes,  and  should  not  be  opposed  by  the  les- 
see, did  not  lessen  the  lessee's  estate  in  the  land, 
but  amounted  only  to  an  agreement  to  allow 
the  matter  to  be  controlled  by  the  lessors. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do* 
main.  Cent  Dig.  |  395 ;   Dec.  Dig.  i  147.*] 

Appeal  from  Court  of  Chancery. 

Suit  by  Meyer  C.  Nelson  against  the  New 
Jensey  Short  Line  Railway  Company.  From 
the  decree  (67  AtL  1032),  defendant  appeals, 
AfiBrmed. 

Linton  Sattertbwalt,  for  appellant.  B.  Cn^ 
ter,  for  respondent 

PER  CURIAM.  The  decree  should  be  af- 
firmed for  the  reasons  stated  by  the  Vice 
Chancellor.  The  agreement  by  the  complain- 
ant in  his  lease  that  a  railroad  then  under 
way  should  go  through,  and  not  be  opiMsed 
by  him  In  any  way,  did  not,  as  the  defeudaut 
argues,  operate  to  lessen  his  estate  in  the 
land.  It  amounted  only  to  an  agreement  to 
allow  that  matter  to  be  controlled  by  the 
lessors.  That  this  is  the  correct  view  is 
shown  by  the  subsequent  agreement  of  tbA 
lessors  that.  If  an  agreement  was  made  by 
the  owner  with  a  railroad  company  for  the 
construction  of  a  railroad  across  the  farm, 
the  lessee  should  be  paid  for  any  damages  he 
might  sustain  as  tenant,  and  that  the  clause 
In  the  lease  in  relation  to  a  railroad  was  not 
Intended  to  prevent  him  from  being  paid 
for  any  such  damages.  This  was  a  construc- 
tion of  the  lease  by  the  parties  thereto,  and 
in  harmony  with  the  language  of  the  lease 
Itself.  Whether  the  effect  is  not  such  as  to 
require  the  compensation  to  the  tenant  to 
be  taken  out  of  the  amount  of  the  award 
b^  the  commissioners  already  paid  Into  the 
Court  of  Chancery  is  a  question  which  may 
properly  arise  on  the  distribution  of  that 
fund,  or  on  proper  proceedings  by  the  rail- 
road company,  but  la  not  now  before  us. 
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09  R.  I.  ttt) 

LENNON  ▼.  BOARD  OF  CANVASSERS  & 

RDQISTRATION  OF  CITY  OF 

PAWTDOKET  et  al. 

(Snpieme  Court  of  Rhode  Island.    Dec.  14, 
190a) 

J.  Elections  (|  8S*)— Quaueioatior  ofVot- 

KBS— PATUEirr  or  Taxes. 

Payment  of  peraonal  property  taxes,  leq- 
visite  to  entitle  the  persons  assessed  to  vote,  by 
another,  without  authority  of  such  taxpayers, 
does  not  quality  them  to  vote. 

[Eld.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  |  80;   Dec.  Dig.  {  83.*] 

2.  Elections    (I    112*)  —  Qualifioatioh    of 

VoTEBS— Payment  of  Taxes. 

'  In  certiorari  against  the  board  of  canvass- 
eis  and  registration  of  a  city  to  quash  the  cer- 
tification of  certain  peisons  as  voters,  on  the 
(round  that  their  taxes  were  paid  by  another 
without  their  authority,  respondents  must  show 
an  authorization  to  pay  the  taxes  in  each  in- 
stance sufficient  to  meet  the  constitutional  re- 
quirementa 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec  Dig.  I  112.*] 

Petition  for  certiorari  by  John  F.  Lennon 
against  the  Board  of  Canrassers  and  Regis- 
tration of  the  City  of  Pawtucltet  "and  others, 
to  quash  the  certification  of  certain  persons 
as  voters  and  taxpayers.  Assigned  for  fur^ 
tber  hearing. 

Hugh  J.  Carroll,  for  petitioner.  Frank  W. 
Tillinghast,  Edward  W.  Blodgett,  and  Mi- 
chael J.  Lyncli,  for  respondents. 

PER  CURIAM.  The  testimony  is  nndis- 
pnted  that  1,293  taxes  on  personal  property, 
each  assessed  on  a  valuation  of  $200,  and 
which  amounted  to  $3.31  in  each  case,  were 
paid  on  October  27,  1008.  It  is  further  not 
disputed  tliat  on  the  same  day  William  H. 
Barclay  paid  to  the  collector  of  taxes  of 
Pawtucket  the  sum  of  $3,800  for  the  payment 
of  such  taxes,  and  that  that  sum  did,  in 
fact,  pay  the  taxes  of  1,148  persons,  indud- 
iug  475  of  the  qualified  electors  of  the  Third 
ward.  Deducting  1,148  from  1,293,  it  thus 
appears  that  such  personal  property  taxes  of 
only  145  persons  were  paid  in  the  entire 
clt7  on  that  day  otherwise  than  by  the  Bar- 
clay fund.  If  even  half  of  these  145  are  as- 
sumed to  have  been  qualified  electors  of  the 
Third  ward,  and  also  to  have  paid  their 
taxes  iiersonally,  there  still  remain  more 
than  400  persons  in  that  ward  who  appear 
to  have  been  qualified,  if  at  all,  only  by  the 
payment  made  by  Barclay,  a  number  which 
exceeds  the  highest  plurality  of  any  success- 
ful candidate. 

As  the  evidence  now  stands,  there  being  no 
testimony  either  from  Barclay  or  the  indi- 
vidual taxpayers,  the  payment  of  these  taxes 
appears  to  have  been  a  voluntary  and  un- 
anthorlzed  act  on  the  part  of  Mr.  Barclay, 
and  prima  facie  did  not  qualify  the  persons 
assessed  to  vote.  We  think  It  is  incumbent 
upon  the  respondents  to  show,  if  they  can. 


an  authorization  in  each  instance  sufficient 
to  satisfy  the  requirement  of  the  Constitu- 
tion. 

The  case  therefore  will  be  assigned  for 
farther  hearing. 


STATE  v.  LAWR^XOEJ. 
(Supreme  Court  of  Rhode  Island.    Dec.  14, 

looa) 

Cbihinal  Law  (J  829*)— Instbuctions— Re- 
quest—Points  COVEBED. 

It  is  not  error  to  refuse  instructions  em- 
bodying points  fully  coveted  by  the  court's 
charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2011 ;  Dec.  Dig.  {  829.*] 

Exceptions  from  Superior  Court,  Provi- 
dence &  Bristol  Counties;  Charles  F. 
Steams,  Judge. 

Susanna  Lawrence  was  convicted  of  a  pul>- 
lic  oCTense,  and  she  brings  exceptions.  Ex- 
ceptions overruled,  and  case  remitted  for 
sentence. 

William  B.  Greenough,  Atty.  Oen.,  and 
Harry  P.  Cross,  Asst  Atty.  Gen.,  for  the 
State.    Gooney  &  Caliill,  for  defendant 


PER  CURIAM.  The  verdict  of  the  Jury, 
approved  by  the  court,  is  sustained  by  the 
evidence.  The  charge  set  out  In  the  com- 
plaint and  bill  of  particulars  was  properly 
proved  to  the  satisfaction  of  the  Jury.  The 
charge  of  the  court  fully  covered  the  points 
contained  in  the  defendant's  requests. 

The  defendant's  exceptions  are  overruled, 
and  the  case  Is  remitted  to  the  superior  court 
for  sentence. 

aOS  Md.  627) 

WERNER  et  aL  v.  CLARE. 

(Court  of  Appeals  of  Maryland.  •  Nov.  14,  1908.) 

1.  Appeal  and  Ebbob  ({  15*)— Oboebs  Ap- 
pealed  FBOU. 

Where  an  order  was  allowed  on  June  4th 
dismissing  exceptions  to  a  ratification  of  a  re- 
sale of  mortgaged  property,  and  on  the  same 
day  the  resale  was  confirmed,  since  the  two  or- 
ders, though  separate,  covered  the  same  trans- 
action, and  could  have  been  signed  together,  an 
appeal  "from  the  order  of  June  4th"  will  be 
treated  as  taken  from  both  orders. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  60 ;   Dec.  Dig.  {  15.*] 

2.  mobtoaoes  (s  370*)— fobeclobube  bt  sale 
—Resale  —  Ratification  —  Persons  Enti- 
tled TO  Except. 

Where  property  was  sold  under  a  power  in 
a  mortgage,  but  the  purchaser  failed  to  pay  the 
purchase  price,  so  that  a  resale  was  ordered, 
when  the  property  sold  for  less  than  at  the  first 
sale,  the  mortgagor  could  except  to  the  ratifi- 
cation of  the  resale ;  he  still  having  an  interest 
in  the  property  in  the  nature  of  a  vendor's  lien 
to  the  extent  of  the  difference  between  what 
the  property  was  sold  for  at  the  two  sales. 


Dec, 


[Ed.   Note.— For  other  cases,  see   Mortgages, 
ec.  Dig.  I  370.*]  * 
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i.  Affejx  and  Ebbob  (I  863*)  —  QuxsnoRS 

C0N8ID&BSI>—G  BOUNDS   Or  AFPEAI.. 

On  appeal  from  an  order  dismiasing  excep- 
tions to  the  ratification  of  a  resale  of  mortgaged 
property,  on  the  ground  that  the  exceptants 
were  not  authorized  to  except  thereto,  the  auffi- 
dency  of  the  exceptions  will  not  be  determined. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dea  Dig.  |  863.*] 

Appeal  from  Circalt  Oourt,  Howard  Conn- 
t7.  In  Equity;  Wm.  Henry  Forsythe,  Jr^ 
Judge. 

Suit  by  Louis  T.  Clark,  assignee,  against 
Catherine  Werner  and  others.  From  an  or- 
der ratifying  a  resale  made  under  a  power  of 
oale  In  a  mortgage,  defendants  appealed.  Re- 
rersed  and  remanded. 

Argued  before  BOYD,  a  J.,  and  BRISCJOB, 
PBAROE,  SCHMUCKBR,  BURKE,  THOM- 
AS, and  HENRY,  JJ. 

Edgar  H.  Gans,  for  appellants.  Loula  T. 
Clark,  for  appellee. 

PEAROE,  J.  Tills  18  an  appeal  from  an 
order  of  the  circuit  court  for  Howard  coun- 
ty, sitting  as  a  court  of  equity,  ratifying  a 
sale  of  mortgaged  premises  made  under  pow- 
ers of  sale  contained  In  two  mortgages. 

The  record  discloses  the  following  facts. 
The  property  in  question  was  the  property  of 
one  Charles  J.  Werner,  deceased.  After  hlB 
death.  Intestate,  Ills  widow,  and  six  chUdreu 
on  April  20,  1894,  united  in  the  execution 
of  a  mortgage  upon  a  tract  of  land  In  How- 
ard county  to  Gabrlella  Mackubln  to  secure 
a  loan  to  them  of  $1,200  payable  one  year 
after  date  with  interest  On  October  6,  1902, 
the  same  parties,  together  with  Louis  Werner 
and  Ethel  Werner,  united  in  the  execution  of 
another  mortgage  upon  the  same  tract  of 
land,  and  also  upon  another  tract  In  Balti- 
more county,  with  the  German  Building  As- 
Bociation  of  Howard  county,  a  body  corpo- 
rate, to  secure  a  loan  to  them  of  $1,000  pay- 
able one  year  after  date  with  interest,  and 
these  two  mortgages  were  subsequently  duly 
assigned  to  the  appellee,  Louis  T.  Clark,  for 
foreclosure,  after  default  made  thereunder. 
On  September  10,  1907,  the  appellee  filed  cop- 
ies of  these  two  mortgages,  together  with 
a  bond  as  required  by  law,  and  advertised 
both  said  tracts  of  land  for  sale  under  the 
powers  contained  therein,  but  actually  sold 
only  the  tract  in  Howard  county.  His  report 
of  sale,  filed  December  20,  1907,  shows  that 
be  sold  this  tract  on  December  18,  1907,  to 
Miss  Catherine  Werner  for  $3,850,  who  "elect- 
ed to  pay  all  cash  on  final  ratification  of  sale, 
and  gave  satisfactory  assurances  of  her  com- 
pliance." The  report  also  set  forth  that  the 
proceeds  of  this  sale  would  be  more  than 
sufficient  to  satisfy  both  mortgages,  and  that 
for  this  reason  the  appellee  did  not  offer  the 
other  tract  for  sale.  The  usual  order  nisi 
was  published,  and  on  February  1,  1908,  this 
■ale  was  finally  ratified  and  confirmed.  On 
February  24,  1906,  the  a]K>eIlee  filed  a  pe- 


tition alleging  that  the  purchaser.  Miss  Cath- 
erine Werner,  had  fftiled  to  comply  with  the 
purchase  and  found  herself  unable  to  do  so* 
and  he  prayed  for  an  order  upon  her  "to 
show  cause  why  an  order  should  not  be  pass- 
ed setting  aside  said  sale,  and  directing  an 
«rder  of  resale  of  said  property  at  the  rl^  of 
said  purchaser."  On  the  same  day,  the  court 
passed  an  order  requiring  "Catherine  Werner 
to  show  cause  on  or  before  March  11,  1908, 
why  said  sale  made  in  the  above-entitled 
cause  should  not  be  set  aside,  and  a  resale  or- 
dered at  her  risk,"  provided  a  copy  of  said 
petition  and  order  be  served  on  her  on  or  be- 
fore February  27,  190&  She  failed  to  show 
cause  as  required,  and  on  March  20,  1908, 
in  due  course  of  law,  an  order  was  passed 
"that  the  property  mentioned  in  this  cause, 
and  sold  by  the  petitioner,  be  resold  by  the 
said  petitioner,  Louis  T.  Clark,  assignee, 
plaintiff  in  the  above-entitled  cause,  for  the 
payment  of  the  purchase  money  thereof,  viz., 
$3350,  as  reported  in  the  report  of  sale  filed 
December  20,  1907,  etc.,  and  it  Is  further  or- 
dered that  said  resale  be  made  at  the  risk 
of  the  said  Catherine  Werner."  It  will  be 
observed  here  that  this  order  did  not,  1b 
terms,  provide  that  said  sale  should  be  set 
aside  as  prayed  in  the  petition,  and  as  pro- 
vided in  the  order  to  show  cause.  On  April 
24,  1908,  the  appellee  filed  a, report,  setting 
forth  that,  in  pursuance  of  said  order  of  re- 
sale, he  did,  after  due  notice  and  advertise- 
ment, offer  said  property  at  public  sale  cm 
April  21,  1908,  and  sold  the  same  to  John  O. 
Rogers  for  $2,800,  and  that  said  sale  waa 
made  at  the  risk  of  the  former  purchaser. 
Miss  Catherine  Werner.  The  usual  order 
nisi  was  again  published,  and  on  May  22, 
1908,  the  day  before  the  expiration  of  this 
order,  two  of  the  mortgagors  In  each  of  the 
two  mortgages,  Augustus  H.  and  Frederick 
A.  Werner,  filed  10  exceptions  to  the  ratifica- 
tion of  this  sale.  On  May  29,  1908,  the  ap- 
pellee filed  a  motion  to  dismiss  these  excep- 
tions, and  tliat  a  day  be  set  for  the  hearing, 
and  on  the  same  day  the  court  set  the  motion 
down  to  be  heard  on  June  4,  1908,  after  no- 
tice to  the  exceptants.  The  motion  does  not 
state  the  ground  on  which  it  was  based,  nor 
does  the  record  disclose  the  groimd,  nor 
whether  any  hearing  was  had;  but  the' ap- 
pellee in  his  brief  states  that  "tbla  was  upon 
the  theory  that  the  exceptants  had  no  stand- 
ing In  court  In  the  proceeding  relating  to  the 
resale,"  and  there  could  be  no  other  rational 
ground  for  declining  to  hear  the  exceptions. 
On  June  4,  1908,  an  order  was  passed  "that 
motion  to  dismiss  be  sustained,  and  excep- 
tants be  dismissed,"  and  on  the  same  day  the 
resale  was  finally  ratified  and  confirmed. 
The  appeal  was  taken  "from  the  order  of 
court  dated  June  4,  1908."  The  two  orders  of 
that  date,  though  separately  signed,  cover 
but  one  transaction,  and  might  properly  have 
been  made  effective  by  one  signing,  as  they 
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were  evidently  concurrent  In  execution.  The 
appeal  will  therefore  be  treated  ajB  taken 
from  both  orders. 

The  narrow  question  thus  presented  is  well 
stated  In  the  appellants'  brief  In  these  words: 
"When  property  has  been  sold  under  a  power 
In  a  mortgage,  and  the  purchaser  falls  to 
comply  with  the  terms  of  sale,  and  a  resale 
of  the  property  Is  ordered  and  made,  has  the 
mortgagor  any  standing  In  court  to  except  to 
the  ratification  <^  the  resale?"  It  is  con- 
ceded In  the  brief  of  the  appellee,  and  could 
not  reasonably  hare  been  denied,  that  Miss 
Catherine  Werner,  as  the  defaulting  purchas- 
er, might  have  excepted  to  the  ratification 
of  the  resale,  though  she  was  one  of  ,tbe  mort- 
gagors; but  she  did  not  except  Therefore 
the  concrete  facts,  as  hereinbefore  recited, 
are  accurately  embraced  in  the  queetion 
framed  by  tbe  appellants'  counsel,  which 
must  be  taken  as  Implying  that  the  excepting 
purchaser  U  not  one  of  several  mortgagors, 
who.  If  tbe  sale  to  blm  were  ratified,  would 
acquire  the  Interest  of  the  other  mortgagors 
in  the  property.  The  appellee  rests  his  case 
wholly  upon  the  proposition  that  the  effect 
of  the  ratification  of  the  original  sale  was  to 
divest  absolutely  the  title  of  the  mortgagors, 
and  to  vest  a  complete  equitable  title  In  the 
defaulting  purchaser,  and  that  upon  ratifica- 
tion alone,  without  more,  "tbe  mortgaged  real 
estate  l)ecame  personal  property,  and  the 
mortgagor's  rights  and  interest  In  the  former 
were  transferred  to  the  fund  arising  'from 
the  ratified  mortgage  sale."  It  has'  certain- 
ly never  been  expressly  so  decided  in  this 
state,  and  we  do  not  think  it  could  be  so  held 
consistently  with  our  decisions  involving  this 
question. 

Dalrymple  v.  Taneyhlll,  4  Md.  C*.  171,  de- 
cided in  1853,  appears  to  be  the  earliest  case 
decided  after  the  passage  of  the  act  of  1811, 
now  section  209  of  article  16,  Code  Pub.  Gmi. 
Laws  1904,  declaring  the  authority  of  tbe 
court  to  compel  purchaseis  under  a  decree  to 
comply  with  all  the  terms  of  sale,  by  process, 
of  attactunent  or  other  execution  suited  to 
tbe  case,  or  to  direct  a  resale  at  the  risk 
of  the  purchaser.  In  that  case,  land  belong- 
ing to  an  infant  had  been  sold  under  a  de- 
cree for  that  purpose,  and  tbe  sale  had  been 
ratified.  The  purchaser  having  utterly  fail- 
ed to  comply  with  the  terms  of  sale,  a  re- 
sale was  ordered  at  his  risk.  The  infant  died 
October  4,  1852,  and  on  the  12th  of  the  same 
month  the  property  was  resold,  and  that  sale 
was  ratified.  The  controversy  in  the  case 
was  over  the  iH-oceeds  of  this  resale.  The 
Infant's  personal  representative  claiming  the 
proceeds  as  personal  property,  while  her 
heir  at  law  claimed  them  as  real  estate; 
tbe  question  being  whetber  there  had  been 
a  conversion  from  real  to  personal  estate 
at  tbe  original  sale  during,  the  life  of  the 
infant  Chancellor  Johnson  held  there  bad 
been  no  conversion,  and  that  the  proceeds 
of  sale,  though  actually  money,  were  in  legal 
contemplation  real  estate,  and  went  to  tbe 


heir  at  law.  He  supported  this  conclusion 
by  reference  to  the  cases  of  State  v.  Krebs, 
6  Har.  &  J.  31,  Leadenham's  Bx'r  v.  Nlch> 
Olson,  1  Har.  &  Q.  267,  and  Hammond  v. 
Stier,  2  Gill  &  J.  81,  in  which,  as  he  says, 
"it  was  held,  upon  great  deliberation,''  that 
"the  mutation  of  real  Into  personal  estate 
was  complete  when  the  sale  was  ratified  by 
tbe  court,  and  tbe  purchaser  has  complied 
with  the  terms  of  It  by  paying  the  money 
of  the  sale  if  for  cosh,  or  by  giving  bonds 
if  the  sale  is  on  credit"  and  the  chancel- 
lor adds:  "No  case  can  be  foimd  in  which 
It  has  been  held  or  Intimated  that  the  con- 
currence of  all  these  circumstances  is  not 
necessary  to  effect  the  change."  The  ap- 
pellee cites  the  case  of  Early  v.  Dorsett 
45  Md.  462,  In  support  of  his  contention 
above;  but  we  do  not  so  understand  that  de- 
cision. Judge  Miller,  in  the  opinion  in  that 
case,  expressly  says:  "It  has  been  the  set- 
tled law  of  this  state  since  the  case  of  Lead- 
enham's Ex'r  V.  Nicholson,  1  Har.  &  O.  267, 
that  where  land  is  sold  under  a  decree  like 
the  present,  the  mutation  from  realty  to  per- 
sonalty Is  complete  when  the  sale  is  ratified 
and  the  purchaser  has  complied  with  the 
terms  of  sale  as  prescribed  by  the  decree." 
The  decree  in  that  case  was  for  sale  of  real 
estate  devised  by  will  for  distribution  among 
the  devisees.  One  of  tbe  devisees  became  the 
purchaser,  and  be  paid  the  cash  installment 
and  gave  bonds  with  security  for  the  credit 
payments  as  prescribed  by  the  decree.  While 
In  possession,  but  before  payment  In  full  of 
tbe  purchase  money  or  obtaining  a  deed 
from  the  trustee,  .he  mortgaged  the  land  to 
Early.  He  subsequently  defaulted  In  his  pay- 
ments, and  the  property  was  resold  at  bis 
risk.  Tbe  auditor  stated  several  accounts 
distributing  the  proceeds  of  resale.  In  one 
of  which  accounts  the  original  purchaser's 
share  was  applied  to  Early's  mortgage,  and 
in  another  to  certain  persons  to  whom  he  bad 
subsequently  assigned  his  share.  There  was 
no  account  showing  any  distribution  of  the 
original  purchase  money.  The  court  held  that 
if  the  sum  In  controversy  represented,  exclu- 
sively, purchase  money  under  tbe  original 
sale,  it  could  not  be  applied  to  the  mortgage, 
and  should  l>e  applied  to  the  assignments, 
and  as  it  did  not  appear  from  the  record 
whether  any  part  of  the  sum  in  controversy 
was  the  surplus  proceeds  of  the  resale  over 
and  above  what  was  necessary  to  pay  prin- 
cipal, interest,  and  costs  due  on  the  original 
sale,  and  costs  of  resale,  tbe  case  was  re- 
manded to  determine  that  fact  Tbe  court 
said:  "Early,  in  respect  of  his  mortgage, 
occupies  substantially  tbe  same  position  as 
if  be  had  taken  a  mortgage  of  real  property, 
subject  to  a  vendor's  lien  for  unpaid  purchase 
mcmey,  and  tbe  land  had  been  afterwards 
sold  under  a  bill  to  enforce  that  Hen.  In 
such  case,  if  tbe  property  does  not  sell  for 
enough,  or  only  for  enough  to  pay  the  lien, 
the  mortgagee  gets  nothing;  if  It  sells  for 
more,  he  gets  the  surplus."     It  is  apparent 
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from  the  above  examination  of  Early  t.  Dor- 
aett,  supra,  that  it  does  not  sustain  the  prop- 
osition of  the  appellee. 

Recurring  again  to  the  case  of  Dalrynxple 
r.  TaneyhlU,  the  observations  of  the  chan- 
cellor are  so  pertinent  to  the  case  before 
ns  that  we  may  profitably  quote  further  from 
that  case.'  Be  said:  "The  argument  press- 
ed now  is  that  one  of  the  circomstances,  and 
that  a  very  important  one,  which  the  CJourt 
of  Appeals  say  is  necessary  to  work  the  mu- 
tation from  real  to  personal  estate,  may  be 
.dispensed  with;  that  the  sale,  and  the  con- 
firmation of  ibe  sale  by  the  conrt,  are  suf- 
ficient for  the  purpose,  though  the  purchaser 
may  have  neglected  to  comply  with  the  terms, 
either  by  paying  the  money,  or '  giving  the 
bonds,  though  the  appellate  court  have  said, 
when  the  question  was,  what  combination  of 
circumstances  shall  change  the  nature  of  real 
and  impress  upon  it  the  character  of  personal 
estate,  that'  a  compliance  by  the  purchaser 
with  the  terms  is  necessary.  If  the  purchas- 
er does  not  comply  with  the  terms  of  sale, 
the  thing,  which  is  the  equivalent  for  the 
real  estate  sold,  does  not  exist,  and  may  nev- 
er exist  The  land  would  be  gone,  or  its  na- 
ture changed,  and  neither  money,  or  security 
for  the  money  to  be  paid  for  it,  brought  Into 
existence.  •  •  •  If  real  estate  is  convert- 
ed into  personalty,  It  should  be  into  some- 
thing tangible  and  substantial,  and  the  mere 
bid  of  an  irresponsible  man,  though  that 
bid  may  have  been  accepted  by  the  court,  can- 
not be  permitted  to  have  such  an  effect.  Acts 
1841,  c.  216,  under  ■which  the  proceeding 
for  resale  was  had,  gives  no  countenance  to 
the  idea  that  a  noncomplylng  purchaser  is 
regarded  as  the  owner  of  the  estate  sold  by 
the  trustee.  It  authorizes  a  resale  of  the 
property  at  his  risk,  but  not  as  his  property. 
On  the  contrary,  the  order  which  the  court  is 
authorized  to  pass  by  this  act,  and  the  order 
which  was  In  fact  passed  in  this  case,  is  a 
revocation  of  the  order  confirming  the  sale, 
and  destroys  any  inchoate  title  which  the 
first  purchaser  may  have  acquired  by  the  con- 
formation." 

We  cannot  discover  that  this  clear  and 
emphatic  language  of  the  chancellor  has  ever 
been  questioned  or  criticised  in  any  decision 
of  this  court,  nor  do  we  think  it  can  be  said 
that  the  principle  annoanced  by  him  has  been 
disapproved  in  any  such  decision.  It  is  true 
that  in  Mealey  v.  Page,  41  Md.  183,  184,  the 
court  said :  "The  property  was  sold  as  that 
of  the  original  purchaser,  and  at  his  risk, 
he  being  entitled  to  any  excess  in  the  pro- 
ceeds of  sale  over  and  above  the  costs  and 
expenses  of  the  resale,  the  commissions  on 
the  amount  of  the  proceeds  thereof,  and  the 
amount  of  the  pwchaae  money  due  on  the 
former  sale."  But  the  last  clause  of  the  sen- 
tence Just  quoted,  which  we  have  underlined, 
shows  conclusively  that  the  distinguished 
Judge  who  wrote  that  opinion  did  not  mean 
to  be  understood  as  saying  that  the  default- 
ing purchaser  was  to  be  regarded  as  the  own- 


er of  the  property,  bnt  that  he  meant  that  In 
any  event  the  proceeds  of  the  resale,  after 
payment  of  costs  and  commissions  properly 
allowable,  were  to  be  applied  to  the  amount 
of  the  purchase  money  due  on  the  former 
sale,  without  regard  to  whom  such  amount 
was  due.  In  other  words,  that  any  one  In- 
terested In  the  property  when  the  original 
sale  was  made,  the  purchaser  not  having  ful- 
ly complied  with  the  terms  of  sale,  still  con- 
tinued to  be  Interested  in  the  property,  when 
resold  by  reason  of  defanlt  by  the  original 
purchaser.  Or,  as  expressed  in  the  passage 
quoted  above  from  Early  v.  Dorsett,  the  pur- 
chaser at  the  original  sale,  after  a  resale  for 
his  default,  occupies  substantially  the  same 
position  as  one  who  purchases  property  sub- 
ject to  a  vendor's  lien.  Or  again,  as  express- 
ed in  the  appellant's  brief,  upon  making  the 
first  sale,  there  was  a  vendor's  lien  for  the 
whole  purchase  money.  This  Uen  followed 
the  property,  under  the  resale,  and  inured  to 
all  the  mortgagors  equally,  after  satisfying 
the  mortgage  debt  Interest  and  costs.  What 
we  have  said  as  to  Mealey  v.  Page,  supra,  is 
equally  applicable  to  the  case  of  Aukam  v. 
Zantzlnger,  94  Md.  421,  51  Atl.  98,  which  the 
appellee  claims  to  be  conclusive  In  his  fa- 
vor. In  both  these  cases,  the  property 
brought  more  at  the  resale  than  at  the  orig- 
inal sale,  and  the  question  presented  in  the 
case  before  us  did  not  arise,  and  was  not 
dealt  with.  The  vendor's  lien  for  the  orig- 
inal purchase  money  was  fully  satisfied  out 
of  the  proceeds  of  the  resale,  and  when  that 
was  done,  but  not  until  then,  the  original 
purchaser  was  entitled  to  the  surplus,  -be- 
cause the  Interest  of  the  former  owners  of 
the  property  was  then  eztlngulshei.  This 
consideration  shows  why  the  court,  in  Auk- 
am V.  Zantzlnger,  not  only  held  that  the  first 
purchaser  was  entitled  to  except  to  the  re- 
sale, bnt  also  why  it  held  that  the  mortgagor 
was  not  so  entitled.  Here  the  conditions  are 
reversed,  and  the  same  reason  which  required 
the  court  In  that  case  to  hold  that  the  first 
purchaser  could  except  to  the  resale  requires 
us  to  hold  that  the  mortgagor  in  this  case 
is  entitled  to  except  to  this  resale.  There  is 
an  outstanding  vendor's  lien  In  this  case  for 
$1,050,  the  difference  between  the  two  sales. 
and  this  difference,  after  deducting  costs, 
etc.,  represents  the  interest  of  the  mortgagors 
in  the  property. 

The  case  of  State  v.  Second  Nat  Bank  of 
Hoboken,  84  Md.  325,  35  Atl.  889,  proceeds 
upon  the  principle  announced  in  Dalrymple 
V.  Taneyhlll.  The  local  law  of  Baltimore 
City  provided  that  all  real  estate  sold  at  pub- 
lic auction  in  said  city  should  be  subject  to 
a  certain  tax,  "each  and  every  time  it  should 
be  struck  off,"  and  this  court  held  that  this 
provision  applied  only  to  "completed  and 
consummated  sales,  and  payment  of  purchase 
money."  In  that  case  the  property  was  sold 
for  $68,200,  and  this  sale  was  confirmed  by 
the  court;  but  the  purchaser  failed  to  com- 
ply with  the  terms  of  sale,  and  the  property 
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was  resold  by  an  order  of  court,  bringing 
only  $55300.  The  auditor  allowed  the  tax 
on  each  sale,  and  on  exception  the  court  be- 
low disallowed  the  tax  on  the  first  sale,  and 
on  appeal  this  court  afSrmed  the  decision. 
Baying  that  "while,  under  a  Judicial  resale, 
the  property  Is  In  fact  again  put  under  the 
hammer,  It  is  put  there,  not  as  a  new  distinct 
Independent  procedure,  but  as  a  means,  and 
solely  as  a  means,  to  realize  the  money  which 
the  original  but  defaulting  purchaser  failed 
to  pay.  The  resale  takes  place  under  the 
original  decree,  supplemented  by  an  order, 
*  *  *  and  Is  made  with  a  view  to  pay  off 
the  same  Indebtedness  for  the  payment  of 
which  the  property  was  sold  In  the  first  In- 
stance, and  the  money  realized  by  it  Is  al- 
ways applied  precisely  as  would  have  been 
applied  the  money  bid  at  the  original  sale 
bad  that  money  been  paid  by  the  first  pur- 
chaser. The  resale  Is  simply  an  execution 
of  the  decree  for  a  sale.  Its  very  name  im- 
ports that  it  is  not  such  a  new  sale  as  to  be 
a  distinct  proceeding."  It  Is  obvious  that 
the  alwve  language  applies  as  well  to  a  sale 
under  a  power  in  a  mortgage  as  to  sale  un- 
der a  decree. 

Aa  what  we  have  said  Is  decisive  of  this 
case.  It  will  l)e  unnecessary  to  consider  the 
other  ground  for  reversal  urged  in  argument 
The  sufficiency  of  the  exceptions  Is,  of  course^ 
not  before  us  on  this  appeal. 

Orders  of  June  4,  1908,  dismissing  the  ap- 
pellants' exceptions  and  ratifying  the  resale, 
reversed,  with  costs  to  the  appellants  above 
and  belowt  and  cause  remanded. 


(UK  Ud.  «8) 

FLATER  V.  WBAVBB. 
(Coart  of  Appeals  of  Maryland.    Nov.  20, 1908.) 

1.  Appeai,  and  Ebbob  (S  78*)— Uwisions  Rb- 
viEw ABLE— Fin  Axrrr  of  Dxtebuination. 

An  unconditional  and  absolute  order  of  the 
orphans'  court,  directing  an  administrator  to 
pay  a  fee  to  an  attorney  for  services  rendered 
the  estate,  is  a  final  order,  from  which  an  ap- 
peal lies. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  78.*] 

2.  EXECUTOBS  AND  Aduinistratobs  (S  216*) 
—Allowance  and  Payment  of  Claims— 
LIABILITIES  of  Estate— Ssbvices  Rendeb- 
BD  TO  Estate. 

Where  an  attorney  voluntarily  gave  ad- 
vice and  information  to  a  prospective  adminis- 
trator in  his  individual  capacity,  who  was  there- 
by jmt  on  inquiry  as  to  the  existence  of  assets, 
which  were  discovered  by  the  administrator 
tbroDgb  information  obtained  wholly  from  other 
sources  l>ecan8e  of  the  attorney's  refusal  to 
g^ve  such  information,  the  attorney  was  not  en- 
titled to  compensation  as  one  who  had  render- 
ed services  beneficial  to  tiie  estate,  and  his  claim 
therefor  could  not  be  allowed  by  the  orphans' 
court,  under  the  authority  conferred  by  Oode 
Pub.  Gen.  Laws,  art.  93,  i  5,  providing  that  an 
administrator  shall  be  entitled  to  an  allowance 
"for  costs  and  extraordinary  expenses  (not  per- 


sonal) laid  out  In  the  refcoveiy  of  any  part  of 
the  estate." 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  i  757;  Dec. 
Dig.  i  216.*] 

8.  CotTBTS  (J  198*)— CouBTs  or  Pbobate  Jit- 
BisDicTioN— Scope  of  Jurisdiction. 

The  orphans'  court  is  restricted  to  the  a- 
ercise  of  powers  expressly  delegated,  which  can- 
not be  extended  by  construction  or  implication. 
[Ed.  Note.— For  other  cases,  see  Oourts,  Cent 
Dig.  §  409;  Dec  Dig.  S  198.*] 

Appeal  from  Orphans'  Court  Baltimore 
County;  Melcbor  Hoshall,  E.  Clinton  Tracey, 
and  H.  Seymour  Piersol,  Judges. 

Petition  by  Henry  O.  Weaver  against 
Charles  J.  Flater,  administrator  of  Samuel 
Flater,  deceased,  for  allowance  of  a  claim 
for  services  to  the  estate;  From  an  order 
of  the  orphans'  court  allowing  the  daim,  the 
administrator  appeals.    Reversed. 

Argued  before  BOYD,  O.  J.,  and  BRIS- 
COE, PEARCE,  SCHMUCKER,  BURKE, 
THOMAS,  WORTHINGTON,  and  HEN- 
RI, JJ. 

B.  L.  Painter,  for  appellant  W.  W.  Park- 
er, for  appellee. 

HENRY,  J.  This  is  an  appeal  from  a  de- 
cree of  the  orphans'  court  for  Baltimore 
county,  passed  after  plenary  proceedings, 
and  the  facts  of  the  case  can  be  as  briefly 
stated,  and  perhaps  more  clearly  understood, 
by  quoting  from  the  record  the  petition,  the 
answer,  and  other  proceedings  In  the  afore- 
said court 

The  uppellee,  Henry  O.  Weaver,  filed  in 
the  said  court  the  following  petition:  "To 
the  Honorable,  the  Judges  of  said  Court: 
The  petition  ofi  Henry  C.  Weaver  respectful- 
ly represents  unto  your  bonors:  That  Sam- 
uel Flater  died  In  the  Baltimore  county 
almshouse  some  time  during  the  month  of 
July  In  the  year  1006.  That  before  he  was 
taken  into  the  Baltimore  county  almshouse 
he  was  in  the  hospital  for  some  two  or  three 
months,  and  was  an  Inmate  of  the  county 
almshouse  for  a  period  of  about  four  months 
previous  to  his  death.  That  the  said  Samuel 
Flater  was  deceased  and  burled  for  a  period 
of  six  months  before  any  steps  were  taken 
by  any  one  of  his  relatives  to  have  his  body 
burled  In  any  other  manner  than  that  pre- 
scribed by  the  rules  and  regulations  for  the 
poor  of  Baltimore  county.  That  the  said 
Samuel  Flater  during  his  lifetime  accumu- 
lated some  money,  and  executed  a -last  will 
and  testament  In  due  form,  and  placed  the 
same  in  the  care  of  one  E!dward  B.  Weaver. 
Some  time  durln^r  the  month  of  February, 
1907,  it  was  learned  by  your  petitioner  that 
the  said  Samuel  Flater  was  deceased,  and 
the  said  Edward  B.  Weaver  came  Into  pos- 
session of  his  last  will  and  testament,  and, 
about  to  leave  the  city  for  some  time,  asked 
your  petitioner  as  to  best  course  to  pursue 
with  the  will,  and  he  was  advised  to  file 
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tbe  same  In  the  register  of  wills  of  Baltimore 
county,  and  to  notify  Charles  J.  Flater  to 
come  to  yonr  petitioner's  office.  That,  in 
pursuance  of  the  advice  thus  given  to  Mr. 
E.  E.  Weaver,  your  petitioner  was  requested 
by  telephone  to  wait  one  Saturday  afternoon 
at  bis  office  until  the  said  Charles  J.  Flater 
could  get  there,  and  that  your  petitioner  did 
in  pursuance  of  said  message  wait  until  aft- 
er 5  o'clod^,  when  the  said  Charles  3.  Flater 
sought  your  petitioner's  advice  as  to  what 
was  necessary  to  be  done  in  order  to  obtain 
possession  of  the  worldly  goods  belonging  to 
the  said  Samuel  Flater,  deceased.  The  said 
Charles  J.  Plater  specifically  asked  the  ques- 
tion as  to  whether  or  not  he  could  be  ap- 
pointed administrator  of  the  estate,  and  your 
petitioner,  being  under  the  impression  that 
the  property  has  been  left  to  William  Flater, 
and  in  case  of  his  death  to  his  children,  ad- 
vised the  said  Charles  J.  Flater  that  he  was 
the  proper  person  to  take  out  letters  c.  t.  a. 
on  the  estate,  and  tfiat  the  said  Charles  J. 
Flater  prpmlsed  to  return  in  a  week  or  ten 
days  and  apply  for  letters  of  administration, 
during  which  interval  your  petitioner  had 
occasion  to  visit  the  office  of  the  register  of 
wills  at  Baltimore  county,  and,  upon  inspec- 
tion of  the  will,  found  that  the  property  was 
left,  subject  to  a  bequest  of  $150  (one  hun- 
dred and  fifty  dollars)  to  Mary  Uhler,  to 
William  Flater,  who  died  on  April  2,  1907, 
and  that  your  petitioner  notified  the  Charles 
J.  Flater,  the  prospective  administrator  c  t. 
a.,  upon  his  next  return  to  the  office  of  your 
petitioner,  that  it  would  be  necessary  for 
the  said  Charles  J.  Flater,  in  order  to  obtain 
letters  on  the  estate  of  the  said  Samuel  Flat- 
er, deceased,  that  he  procure  renunciation 
from  the  brothers  and  sisters  of  his  father, 
the  late  William  Flater.  That  subsequently 
your  petitioner  was  called  over  the  telephone 
by  one  B.  Lynne  Painter,  a  member  of  the 
bar,  who  claimed  to  represent  the  said 
Charles  J.  Flater,  as  administrator  of  the 
estate  of  Samuel  Flater,  deceased,  and  re- 
quested your  petitioner  to  Inform  him  as  to 
the  whereabouts  of  the  estate  of  the  late 
Samuel  Flater,  which  your  petitioner  declin- 
ed to  do,  until  he  should  be  compensated  for 
the  services  be  bad  rendered  to  the  said 
CSiarles  J.  Flater  In  advising  him  how  to 
proceed  In  obtaining  letters  of  administra- 
tion in  the'  estate  of  said  Samuel  Flater,  de- 
ceased, and  for  bringing  to  his  knowledge 
tbe  fact  that  Samuel  Flater  had  died  a£d 
left  an  estate.  Nothing  further  was  done  in 
the  matter,  until  your  petitioner  was  inform- 
ed that  he  must  tell  where  the  estate  was 
located,  or  be  would  be  cited  before  yonr 
honors,  and  your  petitioner  again  declined 
to  give  information,  whereupon  the  said 
Charles  J.  Flater,  through  his  said  attorney, 
attempted,  through  the  proceedings  of  this 
court,  to  get  from  your  petitioner  and  others 
information  as  to  the  estate  of  the  said 
Samuel  Flater.  Tour  petitioner  therefore 
charges  and  says:    That  the  said  Charles  J. 


Flater,  the  prospective  administrator,  at  tbe 
time  when  he  sought  your  petitioner's  ad- 
vice, and  now  the  administrator  c.  L  a.  of 
tbe  estate  of  the  said  Samuel  Flater,  deceas- 
ed. Is  now  possessed  of  tbe  sum  of  $1,047.55, 
being  the  amount  of  money  on  deposit  to 
the  credit  of  tbe  said  Samuel  Flater,  deceas- 
ed, and  that  the  said  Charles  J. -Flater,  tbe 
aforesaid  administrator,  came  into  tbe  knowl- 
edge of  this  fact  by  and  through  tbe  informa- 
tion Imparted  to  bim  by  your  petitioner,  and 
therefore  your  petitioner  claims  to  be  en- 
titled to  compensation  for  services  thus  ren- 
dered to  the  distributees  of  tbe  estate  of 
Samuel  Flater,  and  prays  your  honors  to 
pass  an  order  directing  the  said  Charles  J. 
Flater,  administrator  c.  L  a.  of  Samuel  Flat- 
er, deceased,  to  pay  to  your  petitioner  such 
compensation  as  may  seem  right  and  Just 
In  the  matter.  And  as  In  duty  bound,  etc. 
Henry  C.  Weaver." 

This  petition  was  under  affidavit,  and  an- 
nexed thereto  was  a  certificate  from  two 
members  of  the  Baltimore  county  bar  that 
$150  would  be  a  fair  and  reasonable  fee  for 
the  services  rendered.  Upon  the  said  peti- 
tion and  certificate,  the  orphans'  court,  on 
October  12,  1907,  passed  an  order  allowing 
the  petitioner  $100  "for  professional  services 
rendered  the  estate  of  Samuel  Flater."  Sub- 
sequently, on  April  28,  1908.  upon  the  peti- 
tion of  the  appellant,  this  order  was  rescind- 
ed, and  the  matter  was  set  for  a  hearing  be- 
fore tbe  court  on  May  21, 1908,  on  which  date 
the  appellant  filed  (be  following  answer :  "To 
the  Honorable,  the  Judges  of  said  Court: 
Charles  J.  Flater,  administrator  c.  t  a.  of 
the  estate  of  Samuel  Flater,  deceased.  In  re- 
sponse to  tbe  petition  of  Henry  C.  Weaver 
against  him  in   this  court  exhibited,   says: 

(1)  That  said  petitioner  has  not  stated  In  his 
petition  such  a  case  as  entitled  him  to  any 
relief  in  this  court  against  this  respondent. 

(2)  That  said  petitioner  has  not  stated  In  his 
petition  such  a  case  as  entitles  bIm  to  any 
relief  in  law  or  in  equity  against  this  re- 
spondent (3)  That  this  honorable  court  has 
no  Jurisdiction  to  bear  and  determine  the 
matter  or  claim  in  said  petition  against  this 
respondent  (4)  Tbat  this  honorable  court 
has  no  Jurisdiction  to  grant  the  relief  prayed 
in  said  petition  against  respondent  (5)  That 
said  Henry  C.  Weaver  is  not  an  heir  nor  any 
relation  of  the  deceased,  Samuel  Flater,  nor 
has  he  any  distributive  share  in  the  estate 
of  the  deceased.  And,  such  being  the  case. 
any  claim  against  this  estate  made  by  the 
said  Henry  O.  Weaver  Is  triable  at  law,  as 
provided  in  section  98  and  99  of  article  93 
of  the  Code  of  Public  General  Laws  of  1904. 
and  this  court  has  no  Jurisdiction  to  deter- 
mine the  Justice  of  said  claim  or  enforce  Its 
payment.  And  said  honorable  court  is  ex- 
pressly forbidden  from  exercising  any  Juris- 
diction not  expressly  conferred  by  statute 
(section  260,  art  93),  and  Is  expressly  en- 
Joined  from  arbitrating  any  claim  against 
an  estate  except  by  mutual  agreement  and 
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consent  (section  256,  art  93).  And  said 
claim  of  said  Weaver  has  never  been  proper- 
ly probated  or  exhibited,  as  required  by  law 
(section  90,  art  9^,  nor  entered  npon  the 
claims  docket,  as  required  by  sections  115 
and  82  of  said  article.  And  said  administra- 
tor Is  forbidden  by  said  section  from  pay- 
ing any  sucb  claim  unless  so  authenticated, 
except  at  his  own  risk,  unless  a  suit  be  pend- 
ing. And  the  Jurisdiction  of  this  county  is 
limited  to  the  passing  of  sucb  claims  for  the 
protection  of  the  administrator  when  proper- 
ly probated.  And  said  honorable  court  Is  ex- 
pressly estopped  from  decreeing  a  payment, 
but  the  same  may  t>e  disputed  at  law  by  the 
administrator,  as  set  forth  in  sections  98  and 
113  of  said  article.  (6)  And  the  time  for 
filing  said  claim  against  said  estate  had  long 
expired  when  the  account  of  this  respondent, 
administrator  as  aforesaid,  after  due  notice 
by  adTertisement,  bad  been  duly  filed  and 
ratified  by  this  honorable  court  on  the  25th 
day  of  February,  1908.  And  said  account 
was  filed  and  ratified  in  good  faith  by  this 
administrator  before  he  had  any  notice  of 
the  filing  of  said  petiti<xi  or  any  knowledge 
thereof  as  no  claim  of  the  said  Weaver  ap- 
peared on  the  claims  docket,  as  required  by 
law.  Section  112.  And  said  account  showed 
said  estate  wholly  distributed  and  accounted 
for.  (7)  And  without  waiving  any  right  of 
demurrer  or  plea  as  above  set  forth,  this  re- 
spondent, answering  further,  says :  That  said 
claim  of  said  petitioner  is  wholly  fraudulent 
and  without  merit,  and  said  petitioner  ren- 
dered no  services  to  the  estate  of  the  de- 
ceased, as  alleged  in  the  petition ;  but,  on  the 
contrary,  the  said  petitioner  hindered,  delay- 
ed, and  prevented  the  discovery  of  the  as- 
sets of  said  estate,  and  after  the  positive  or- 
ders of  this  court  In  open  court,  and  In  de- 
fiance of  said  order,  refused  to  disclose  the 
nature  of  the  location  of  the  assets,  and  all 
such  necessary  Information  was  thereupon 
obtained  by  this  respondent  wholly  from  in- 
formation furnished  by  other  parties.  And 
said  refusal  to  obey  the  order  of  this  court 
was  based  by  said  petitioner  on  his  demand 
for  an  extortionate  fee  for  the  furnishing 
of  said  Information  to  this  court,  and  to  its 
administrator.  (8)  And  now  having  fully 
responded  to  the  petition  of  the  said  Weaver, 
this  respondent  respectfully  prays  that  said 
petition  be  dismissed,  and  that  this  respond- 
ent be  allowed  his  reasonable  costs  to  be 
taxed  by  the  register  of  wills.  And  as  in 
duty  bound,  eta  B.  L.  Painter,  Sol.  for  Re- 
spondent" 

After  hearing  the  parties  and  taking  tes- 
timony on  said  date,  the  orphans'  court  pass- 
ed the  following  order:  "The  matter  of  the 
petition  of  Henry  C.  Weaver  for  a  counsel 
fee,  filed  In  this  court  on  the  12th  day  of 
November,  1907,  copaing  on  for  a  hearing, 
both  sides  being  in  court  after  a  protest  filed 
by  the  said  administrator,  was  overruled,  and 
testimony  and  bearing  of  counsel  for  the  re- 
spective parties,  It  Is  this  21st  day  of  May, 


190S,  ordered  by  the  orphans'  court  for  Bal- 
timore county  that  Charles  J.  Flater,  ad- 
ministrator, cum  testamento  annexe,  of  the 
estate  of  Samuel  Fl&ter,  late  of  Baltimore 
county,  deceased,  be  and  be  Is  hereby  di- 
rected to  pay  to  the  said  Henry  O.  Weaver 
for  professional  services  rendered  the  estate 
and  distributees  of  Samuel  Flater,  deceased, 
the  sum  of  $100,  with  costs.  Defendant's 
objection  to  testimony  overruled." 

On  the  9th  of  June  following,  the  appel- 
lant entered  an  appeal  from  this  order  to 
the  Court  of  Appeals,  and  on  the  same  day 
the  orphans'  court  signed  the  following  bill 
of  exceptions:  "The  respondent  Charles  J. 
Flater,  administrator,  in  pursuance  of  the 
order  of  the  orphans'  court  of  Baltimore 
county,  dated  May  15,  1908,  to  appear  be- 
fore said  court  on  the  2l8t  day  of  May,  to 
show  cause,  did  on  that  day  appear  with 
counsel,  and  filed  his  re^K>nse  to  said  peti- 
tion, which  said  response  the  respondent 
prays  may  be  taken  as  part  of  this  bill  of 
exceptions.  (1)  And  respondent  in  said  re- 
sponse filed  demurred  to  the  Jurisdiction  of 
the  court  for  the  causes  shown  in  the  first 
second,  third,  and  fourth  paragraphs  of  said 
response.  (2)  And  this  respondent  thereup- 
on deposed  the  court  that  the  facts  alleged 
In  the  pleas  contained  in  the  fifth  and  sixth 
paragraphs  of  said  response  were  true,  other 
statement  of  the  law,  and  that  the  said  re- 
spondent had  no  knowledge  or  notice  of  the 
passing  of  any  order  for  the  payment  of  a 
fee,  nntU  considerable  time  after  passing  of 
his  account  showing  the  estate  wholly  ac- 
counted for,  and  the  ratification  by  this  court 
of  said  account  duly  recorded.  And  re- 
spondent ofters  said  records  to  show  that 
said  account  was  passed,  and  that  no  claim 
appeared  on  the  claims  docket  (3)  Where- 
upon, the  respondent  not  waiving  any  of  his 
rights  as  to  demurrer  and  pleas,  the  orphans' 
court  took  the  depositions  of  Henry  O.  Weav- 
er that  the  allegations  contained  In  which 
said  petition  were  true  as  stated,  and  the 
deposition  of  Charles  J.  Flater  that  the  mat- 
ters and  facts  set  up  In  his  response  were 
true,  and  said  Charles  J.  Flater  further  de- 
posed that  since  his  appointment  as  admin- 
istrator, he  had  received  no  Information  of 
any  kind  from  the  said  petitioner,  and  fur- 
ther that  he  visited  the  office  of  the  said 
Henry  C.  Weaver  at  the  request  of  the  said 
Edward .  Weaver,  who  advised  him  that  he 
solicited  for  his  nephew  Henry  O.  Weaver, 
who  was  an  attorney,  but  that  he  did  not 
visit  said  office  nor  receive  any  advice  or  in- 
formation after  his  appointment  as  adminis- 
trator. And  said  Henry  O.  Weaver  deposed 
that  he  had  refused  to  obey  the  order  of  the 
orphans'  court  when  summoned  as  a  wit- 
ness before  said  court,  and  reveal  the  loca- 
tion of  the  assets  of  the  estate,  for  that  he 
contended  that  he  was  entitled  to  compensa- 
tion before  giving  such  information,  although 
he  would  furnish  said  information  as  a  set- 
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tl«ment  of  Ma  claim  for  servlcea,  if  paid 
$100  by  the  admlnlatrator.  And  no  testi- 
mony having  been  adduced  that  said  peti- 
tioner fnmisbed  any  '  information,  or  ren- 
dered the  estate  any  services  after  the  ap- 
pointment of  the  administrator,  the  respond- 
ent prayed  the  petition  be  dismlssM.  (4) 
And  the  respondent  objected,  as  set  forth  in 
the  decree,  to  testimony  being  taken,  as  the 
court  was  without  Jurisdiction  to  hear  and 
determine  this  cause,  and  further  objected 
to  any  reference  to  testimony  being  taken, 
in  the  decree  signed  by  this,  the  said  or- 
phans' court,  for  the  same  reasons,  and  for 
that  the  said  testimony  was  not  in  writing. 
And  all  the  objections  of  the  respondent  be- 
ing overruled,  the  court  thereupon  signed  a 
decree,  and  defendant  gave  immediate  no- 
tice of  appeal  in  open  court  We  hereby 
certify  the  above  bill  of  exceptions,  and  that 
the  objections  were  taken  as  above  set  fortli. 
H.  Clinton  Tracey,  H.  Seymour  Plersol,  Judg- 
es of  the  Orphans'  Court  of  Baltimore  Coun> 
ty." 

The  appellee  has  filed  in  this  court  a  mo- 
tion in  writing  to  dismiss  the  appeal  because 
the  order  appealed  from  determined  no  right 
and  was  not  final  in  its  nature.  And  he 
further  contends  that,  if  such  order  or  de- 
cree were  the  subject  of  appeal,  there  can  be 
no  doubt  of  the  right  of  the  orphans'  court  to 
pass  It  under  authority  conferred  by  section 
6,  art  9S,  of  the  Code  of  Public  General 
Laws  of  1904,  which,  in  part  provides  that 
an  administrator  shall  be  entitled  to  an- al- 
lowance "for  costs  and  extraordinary  ex- 
penses (not  personal)  laid  out  in  the  recovery 
or  security  of  any  part  of  the  estate." 

In  support  of  the  first  proposition,  the 
recent  case  of  Decker,  Executor,  v.  Pahren- 
holtz,  decided  by  this  court  at  the  January 
term,  1908,  and  published  in  68  Atl.  1048,  U 
dted.  In  that  case  the  orphans'  court  of 
Baltimore  City,  acting  upon  a  petition  filed 
by  an  attorney,  accompanied  by  the  assent 
of  the  executor  to  the  allowance  of  a  rea- 
sonable fee,  passed  an  order  directing  the 
executor  to  pay  the  attorney  $2,000  for  his 
services.  Subsequently,  this  order  was  re- 
scinded as  having  been  improvldently  passed, 
without  finally  disposing  of  the  petition,  and 
from  the  order  of  rescission  an  appeal  was 
taken  to  this  court,  which  held  that  the  or- 
der was  not  final  in  its  cliaracter,  as  the 
petition  was  still  before  the  court  to  be  act- 
ed upon  at  some  future  time.  Hence  the  ap- 
peal was  dismissed.  In  the  case  before  us. 
the  order  is  of  a  different  character.  It  di- 
rects in  unconditional  and  absolute  terms 
the  payment  of  $100  to  the  petitioner  hy  the 
administrator  for  professional  services  ren- 
dered the  estate  and  distributees  of  the  de- 
cedent It  Is  in  terms  and  In  substance  a 
final  order,  and  as  such  can  rightfully  be 
brought  on  appeal  to  this  court    If  the  or- 


der of  April  28,  1908,  as  Wt  forth  tn  the 
record,  rescinding  the  previous  order  of  Oc- 
tober 12,  1907,  were  before  us,  it  wonld 
present  a  case  parallel  to  that  of  Decker  v. 
Fabrenholtz,  in  so  far  as  the  nature  of  the 
order  is  concerned. 

The  claim  Itself  Is  witbout  merit  It  Is 
not  asserted  that  the  claim  is  a  debt  against 
the  decedent  nor  against  the  administrator 
In  his  representative  capacity;  but  it  is  ad- 
vanced as  a  claim  for  services  which  were 
alleged  to  be  beneficial  to  the  estate  of  the 
decedent  and  to  the  distributees  thereof,  and 
that  the  orphans'  court  had  authority  to 
allow  it  under  section  5,  art  93,  of  the  Code 
above  referred  to.  It  may  have  been  that 
Charles  J.  Flater  was  put  on  inquiry  by  hlfl 
conversations  with  the  appellee,  and  given 
to  understand  that  bis  uncle  left  some  mon- 
ey; but  the  record  shows  that  Weaver  flatly 
refused  to  disclose  the  character  or  location 
of  the  estate,  and,  according  to  the  record, 
this  Important  Information  was  obtained 
wholly  from  other  sources.  Even  when 
brought  before  the  orphans'  court,  the  appel- 
lee declined  to  tell  about  the  estate  unless 
paid  $100  for  advice,  which  he  had  volun- 
tarily given  to  Charles  J.  Flater  when, 
through  solicitation,  he  came  to  his  office  l>e- 
fore  the  application  for  letters  testamentary. 
Such  advice  was  given  to  Flater  in  his  in- 
dividual capacity,  and  it  Is  clear  from  the 
record  that  no  serviceB  were  rendered  at  the 
request,  express  or  implied,  of  the  adminis- 
trator, or  of  any  person  interested  in  the 
distribution  of  the  estate.  As  matter  of 
fact  the  conduct  of  the  appellee  was  cal- 
culated to  delay  the  settlement  of  tlie  es- 
tate. The  claim  does  not  therefore  come 
within  the  scope  of  the  provision  of  law  re- 
lied upon.  The  orphans'  court  is  restricted 
to  the  exercise  of  powers  expressly  delegat- 
ed, which  cannot  be  extended  by  construc- 
tion or  implication,, and  we  know  of  no  oth- 
er provision  in  the  testamentary  law  of  this 
state  which,  under  the  facts  here  presented, 
would  confer  the  authority  to  pass  the  claim 
In  question.  Code  Pub.  Gen.  Laws  1904, 
art  93,  {  260;  Bowie  T.  Ghiselin,  30  Md. 
55a 

The  motion  to  dismiss  is  overruled,  and 
the  order  is  reversed,  with  costs  to  the  ap- 
pellant above  and  below,  and  the  petition  Is 
dismissed. 

a08  Md.  6S3) 

MANDBU  V.  ASHB7  et  al. 
(Court  of  Appeals  of  Maryland.    Nov.  20,  1908.) 

1.  Evidence  ({  35*)— Judiciai.  {foncB— Laws 

OF  Otoee  States. 

The  courts  of  Maryland  do  not  take  Jndl- 
dal  notice  of  the  laws  of  another  state,  and 
the  same  must  be  proved  as  any  other  fact  and 
in  the  manner  prescribed  by  Code  Pub.  Gok 
Laws  1904,  art.  85,  f  53. 

[Ed.  Note.— For  other  cases,  see  Bvidenoak 
Cent  Dig.  S  SI ;  Dec.  Dig.  t  SS.*] 
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Z  Statctes  (I  290*)  —  Docdi«nta»t  Bti- 

Dciro»— Laws  or  Othxb  States. 

The  mere  reading  of  the  law  of  anotMr 
■t&te  to  the  court  in  arruncnt  cannot  rapply 
tbe  failuio  to  prove  the  law  in  the  maoner  pro- 
Rciibed  bj  Code  Pub.  Oen.  Lawi  1904,  art  35, 
{  53. 

[ESd.    Note.— For   other   casea,    see    Statutes, 
Cent.  Dig.  H  888,  890;    Dec.  Ditr.  |  290.*] 
8.  loKiTATioii  o»  Actions  (I  2»)  — Statutes 

OF  LnUTATlOll— NaTUBE— WHAT  LAW   Gov- 
EBRS. 

A  sealed  note,  made  In  Ohio,  which,  ac- 
cording to  the  law*  of  that  state,  la  not  •  spe- 
cialty, will  be  treated  aa  a  special^  in  Mary- 
land, and  is  subject  to  the  limitation  laws  of 
Maryland. 

[E!d.  Note. — For  other  cases,  seo  Limitation 
of  Actiona,  Cent  Dig.  {  4;  Dec.  Dig.  12;* 
Contracts,  Cent  Dig.  I  1559.] 

4  CoNTBACTB  (I  144*)— Actions  toe  Bbeaok 
—Remedy— WHAT  Law  Govebns. 

The  lex  loci  controls  the  nature,  construc- 
tion, and  validity  of  contracts. 

[E^    Note.— For  other  cases,   see   Contracts, 
Cent  Dig.  88  724^727 ;   Dec  Dig.  |  144.*] 
6.  CowTBACTS  (8  325*)— Remedies— What  Law 

GOVEBNS, 

The  remedy  on  contracts  Is  regulated  by 
Oie  law  of  the  forum. 

[Bd.   Note.— For  other  cases,  see  Contracts, 
f>nt  Dig.  t  1558;    Dec.  Dig.  I  825.*] 
&  LnnTATTOH  OF  Actions  (8  2*)— Statute  of 

Limitation  —  Constboction  —  What    Law 

Governs. 

The  defense  of  limitations,  being  a  matter 
«f  procedure,  is  controlled  by  the  law  of  the 
forum. 

[E:d.  Note.— For  other  cases,  see  Limitation 
of  Actiona,  Cent  Dig.  8  4;  Dec.  Dig.  I  2;* 
Contracts,  Cent  Dig.  |  1558.] 

Appeal  from  Circuit  Court,  Prince  George's 
CoontT,  In  Equity;  George  C.  Merrick,  Judge. 

Suit  by  Mary  Loverlng  and  others  against 
Ida  Ashby  and  Ida  Asbby  as  executrix.  Lou- 
isa Mandru  intervened.  Decree  for  plaintlSs, 
and  intervener  appeals.    Reversed. 

Argued  before  BOTD,  0.  J.,  and  BRISCOE, 
PEARCB.  SCHMUCKER,  BURICB,  THOM- 
AS, WORTHINGTON,  and  HENRY,  JJ. 

T.  Van  Clagett,  for  appellant. 

HBNRT,  J.  The  appellant  was  an  Inter- 
Tening  petitioner  in  a  creditors'  suit  insti- 
tuted In  tbe  circuit  court  (or  Prince  George's 
county,  in  equity,  by  Mary  Loverlng  and 
others,  against  the  appellee;  tbe  bill  praying 
that  a  deed  from  Jordan  L.  Stanley  to  the 
appellee  be  set  aside,  and  that  tbe  property 
conveyed  by  said  deed,  or  so  much  thereof  as 
may  be  necessary,  be  sold  for  the  payment  of 
the  debts  of  tbe  decedent.  The  deed  was  set 
aside  by  the  court,  the  property  sold,  and  the 
claims  of  the  creditors,  originally  suing  were 
satisfied  and  paid,  but  the  claims  of  the  ap- 
pellant, who  was  duly  admitted  as  a  coplatn- 
tur  by  the  court,  were  rejected,  and  from  the 
decree  she  has  appealed  to  this  court 

Her  claims  against  the  estate  of  Jordan  L. 
Stanley  are  based  upon  two  notes,  filed  as  ex- 
hibits with  her  petition,  and  which  are  as 


follows:  "?241.0a  Canton,  O.,  Jtily  8,  1896. 
Ninety  days  after  date,  for  value  received,  I 
promise  to  pay  to  tbe  order  of  Mrs.  Louisa 
Mandru  two  hundred  and  forty-one  dollars, 
with  interest  at  the  rate  of  8  per  centum  per 
annum,  at  Strausburg,  Ohio,  interest  payable 
annually,  and  I  herely  authorize  an  attorney 
at  law  to  appear  In  any  court  of  record  in  tbe 
United  States,  after  the  above  obligation  be- 
comes due,  and  waive  the  Issuing  and  serviea 
or  process  and  confess  a  judgment,  against 
me  In  favor  of  the  bolder  hereof  for  the 
amount  then  appearing  due  together  with 
costs  of  suit,  and  thereupon  to  release  all 
errors  and  waive  all  rights  of  appeal.  J.  L. 
Stanley.  [Seal.]"  The  second  note  was  as 
follows:  "$7.00.  September  8,  1892.  One  day 
after  date  I  promise  to  pay  to  tbe  order  of 
J.  Mandm  seven  dollars  at .  Value  re- 
ceived. J.  L.  Stanley."  On  the  back  of  this 
note  was  the  following  Inddrsement:  "Pay  to 
the  order  of  Louisa  Mandru.  Simon  Mandru, 
Executor  of  Jos.  Mandru,  without  recourse." 
It  was  admitted  by  the  defendants  that 
these  notes  were  duly  executed  by  Jordan  L. 
Stanley,  and  it  was  satisfsctorily  established 
l>y  proof  that  no  payment  had  been  made  on 
either  of  tbem.  The  defense  interposed  to 
each  Is  the  plea  of  limitations,  and  as  to  the 
second  of  said  notes,  which  is  not  under  seal. 
It  Is  conceded  that  such  plea  is  a  bar  to  tbe 
right  of  action.  The  note  for  $241,  however, 
is  under  seal.  Tbe  creditors'  bill  was  filed 
January  21,  lOOS,  and  tbe  petition  of  the  ap- 
pellant was  filed  August  29,  1905,  or  less 
than.  10  years  after  the  maturity  of  tbe  note. 
The  defendants  took  no  testimony  of  any 
kind,  but  from  the  opinion  of  the  court  (Mer- 
rick, J.)  printed  in  tbe  record,  we  take  the  fol- 
lowing: "These  notes  were  made  in  Ohio, 
where,  as  shown  by  tbe  statute  read  to  the 
court,  private  seals  were  abollsiied  before 
these  notes  were  made.  Hence  the  attempt 
to  adopt  the  printed  seal,  if  the  party  did  so 
attempt — and  there  is  no  proof  that  he  ever 
did  so  attempt — he  was  attempting  to  do  a 
thing  that  was  against  tbe  law  of  Ohio  and 
Illegal.  Consequently,  tbe  act  wss  sbsolutely 
null  and  void.  If  void  and  illegal  there,  it 
will  be  so  held  here."  In  this  conclusion,  we 
think  the  learned  judge  below  was  in  error. 
In  the  first  place,  there  was  no  proof  before 
the  court  as  to  the  law  of  Ohio  on  the  sub- 
ject of  seals.  Our  courts  do  not  take  judicial 
notice  of  the  laws  of  another  state,  and  the 
Ohio  statute  should  have  been  proved  as  any 
other  fact  In  tbe  case.  Greenleaf  on  E2vi- 
dence,  vol.  1,  p.  8.  Section  63.  art  35,  Code 
Pub.  Gen.  Laws  1904,  provides  for  the  man- 
ner in  wtilch  such  statutes  may  be  proved, 
and  the  mere  reading  of  the  law  to  tbe  court 
In  argument  cannot  supply  this  defect  in 
proof.  In  tbe  absence  of  such  proof,  tbe 
court  should  have  Ignored  the  Ohio  law  and 
based  its  decision  on  the  evidence  in  the  case 
according  to  tbe  law  of  Maryland. 


•PMeth«r( 


>  s««  samo  tivlA  and  saetloa  NUMBER  la  Dee.  *  Am.  Digs.  UOI  to  tets,  *  Baportsr  ladezss 


Digitized  by 


Google 


314 


71  ATLANTIC  BBPOBTER, 


(M& 


Bat  even  If  the  Ohio  statute  had  been  prop- 
erly proved,  and  It  bad  been  shown  that  by 
It  the  use  of  seals  in  sncb  state  had  been 
abolished,  we  still  think  that  in  Blaryland 
the  note  in  question  would  have  been  regard- 
ed as  a  specialty,  and  subject  to  the  laws  of 
this  state  on  the  defense  of  limitations.  In 
the  case  of  Trasher  v.  Brerbart,  3  Gill  &  J. 
234,  a  suit  in  assumpsit  was  brought  in 
Maryland  on  a  note,  under  seal,  made  in  Vir- 
ginia, and  which,  according  to  the  laws  of 
the  latter  state,  was  considered  a  simple  con- 
tract, and  not  a  specialty.  Notwithstanding 
the  Yirglnia  law,  our  court  held  that  assump- 
sit was  not  the  proper  form  of  action,  as  In 
Maryland  the  note  was  to  be  treated  as  a 
specialty.  While  the  lex  loci  controls  tlie  na- 
ture, construction,  and  validity  of  contracts, 
yet  the  remedy  upon  them  is  regulated  by 
the  law  of  the  forum,  and  throughout  the 
United  States  it  seems  to  be  almost  univer- 
sally established  that  the  defense  of  limita- 
tions is  a  matter  of  procedure  to  be  oontroUed 
by  the  law  of  the  place  where  the  suit  Is  in- 
stituted. 2  Kent,  Com.  462;  Pritchard  v. 
Norton,  106  U.  S.  124,  1  Sup.  Ct  102,  27  L. 
Ed.  104.  The  note  in  this  case,  though  exe- 
cuted in  Ohio,  by  its  terms  authorizes  a  con- 
fession of  Judgment  in  any  court  of  record  in 
the  United  States,  evidentiy  contemplating 
the  contingency  of  the  enforcement  of  the 
contract  in  some  other  state.  The  plea  is 
clearly  unavailing  in  this  suit,  as  limitations, 
under  Maryland  law,  has  not  closed  upon  the 
demand. 

So  much  of  the  decree  appealed  from  as  re- 
jects the  claim  of  the  appellant  Is  reversed, 
with  costs  to  the  appellant  above  and  below, 
,and  cause  remanded  for  further  proceedings. 

aOS  Md.  S20) 

LANAHAN  v.  COCKET  et  al. 
(Court  of  Appeals  of  Maryland.    Nov.  12,  190S.) 

1.  Sfecifio  Pebfokmance  (§  8*)— Nature  ahd 
Grounds  of  Uemedy. 

Specific  performance  is  not  a  matter  of 
right,  but  is  one  of  sound  judicial  discretion 
controlled  by  established  principles  of  equity, 
and  it  will  be  granted  or  withheld  by  the  court 
upon  a  consideration  of  all  the  circumstances 
of  each  particular  case. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  §§  17,  18 ;  Dec  Dig.  (  &•] 

2.  Specific  Pebfokmance  (|  28*) — Contracts 
BJnfobceable— Requisites. 

Specific  performance  will  not  be  decreed, 
unless  the  contract  is  certain  and  definite  in 
all  Its  provisions,  fair  and  mutual  in  its  terms, 
and  so  clearly  proved  as  to  satisfy  the  court 
that  it  constitutes  the  actual  agreement  be- 
tween the  parties. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  {$  61-85;  Dec.  Dig.  i 
28.  •] 

3.  WrrNESSES  (§  159*)— Competency— Trans- 
actions WITH  Decedent. 

Parol  evidence  is  inadmissible  against  heirs 
to  supply  uncertainty  in  the  terms  of  the  an- 
cestors contract  for  a  lease,  because  the  statute 
docs  not  allow  a  party  to  the  cause  to  testify 


as  to  any  transaction  with  or  statement  by  the 
intestate. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  U  669,  670.  675;  Dec.  Dig.  {  159.*J 
4.  Specific  Pebfobmance  (§  28*) — Contracts 

Bnfobcea  bue— Cbbtaintt. 

A  contract  for  a  lease,  which  is  indefinite 
as  to  the  dnration  of  the  term,  the  length  of 
the  term  being  a  mere  deduction  from  the  state 
of  an  account  existing  between  the  parties  at 
the  owner's  death,  is  too  vague  to  be  enforced 
in  equity. 

[Ed.  Note.— For  other  cases,  see  Specific  Per^ 
formance.  Cent  Dig.  i  63 ;  Dec.  Dig.  S  28.*] 

Appeal  from  Circuit  Court,  Baltimore 
County,  in  Equity;  Frank  I.  Duncan,  Judge. 

Suit  by  William  Lanahan  against  Carrie  S. 
Cockey  and  another.  From  a  decree  for  de- 
fendants, complainant  appeals.    Afiirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOB^ 
PEARCE,  SCHMUCKER,  BURKE,  WOBTH- 
INGTON,  THOMAS,  and  HENRY,  JJ. 

Osborne  I.  Yellott  and  Frank  Gosnell,  for 
appellant  Randolph  Barton  and  D.  6.  Mc- 
intosh, for  appellees. 

WORTHINGTON,  J.  The  blU  of  com- 
plaint in  this  case  was  filed  by  the  appellant 
in  the  circuit  court  for  Baltimore  county  on 
the  22d  day  of  April,  1907,  for  the  purpose  of 
enforcing  the  specific  execution  of  an  alleged 
contract  for  the  lease  of  certain  lands  lo- 
cated on  Charles  Street  avenue,  In  that  coun- 
ty. The  material  averments  of  the  bill  are. 
In  effect:  That  the  appellant,  being  in  pos- 
session of  said  lands  as  tenant,  in  or  about 
the  year  1899,  entered  into  a  lawful  and  bind- 
ing agreement  with  the  owner  thereof,  Vir- 
ginia M.  Walters,  whereby  he  was  to  remain 
and  continue  In  xrassession  of  said  lands  un- 
til the  year  1912,  as  her  tenant,  at  and  for 
the  rental  of  $100  per  year;  the  tenant  to 
keep  the  fence  around  said  lands  in  good  re- 
pair. That  in  pursuance  of  said  agreement 
the  complainant  had  paid  to  the  said  Vir- 
ginia M.  Walters,  at  tier  Instance  and  re- 
quest, the  rent  of  said  lands  in  advance,  to 
the  year  ending  May  1,  1912.  That  he  had 
always  kept  the  fence  around  said  lands  in 
repair,  and  was  ready  and  willing  and  able 
to  continue  to  do  so  until  said  Ist  day  of  May. 
The  bill  further  alleges  that  said  Virginia  M. 
Walters  had  died  in  the  year  1905  Intestate, 
and  that  the  defendants  are  her  sole  heirs  at 
law,  to  whom  said  lands  had  descended,  sub- 
ject to  the  right  of  the  complainant  to  occupy 
the  same  until  the  1st  day  of  May,  1912, 
under  and  by  virtue  of  said  agreement  The 
prayers  are  for  a  specific  performance  of  the 
agreement,  for  an  injunction  to  prevent  the 
defendant  from  making  a  conveyance  of  the 
lands  which  would  interfere  with  the  right, 
of  the  complainant  to  occupy  and  enjoy  the 
same  until  said  date,  and  for  general  relief. 
The  answer  admitted  that  Mrs.  Walters  was 
formerly  the  owner  of  the  lands  In  question, 
that  complainant  was  in  possession  of  said 
lands  as  tenant  of  Mrs.  Walters,  that  Mrs. 
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Walters  had  died  on  or  about  May  6,  1905, 
seised  of  the  same,  and  also  admitted  the 
descent  of  the  lands  to  the  defendants  as  the 
sole  heirs  at  law  of  the  decedent,  as  alleged 
In  the  bin  of  complaint,  but  denied  that  any 
such  an  agreement  as  that  set  up  In  the  bill 
of  complaint  whereby,  as  alleged,  complain- 
ant was  to  remain  in  possession  of  said  lands 
as  tenant  until  May  1,  1912,  had  ever  been 
made  or  entered  Into.  The  principal  issue 
therefore  is  as  to  the  existence  of  the  alleged 
agreement  of  lease. 

Testimony  to  prove  the  existence  of  such 
an  agreement  was  taken  before  an  examiner 
In  equity,  and,  besides  the  evidence  of  cer- 
tain living  witnesses,  a  number  of  letters 
that  passed  between  the  complainant  and 
Mrs.  Walters,  and  certain  vouchers  for  money 
received  by  her  from  the  complainant,  were 
Introduced  and  admitted  in  evidence  with- 
out objection,  as  was  also  certain  other  writ- 
ten evidence  showing  the  terms  upon  which 
the  complainant  originally  entered  into  pos- 
session of  the  property  in  question.  These 
terms  were  that  he  should  pay  $100  per  year 
rental  and  keep  the  fences  in  good  order ;  the 
owner  of  the  land  to  pay  the  taxes.  This 
original  contract  of  rental  was  made.  In  the 
first  place,  by  the  complainant  In  May,  1894, 
with  Mr.  Edwin  Walters,  then  the  owner  of 
the  property,  who  subsequently,  In  the  year 
1896,  conveyed  the  same  to  Mrs.  Virginia  M. 
Walters.  From  correspondence  between  the 
complainant  and  Mrs.  Walters,  It  appears 
that,  for  several  years  after  she  became  the 
owner  of  the  property,  Mr.  Lanahan,  the 
complainant,  as  tenant,  paid  her  regularly 
flOO  per  year  In  advance  as  rental  for  the 
-use  of  the  same.  Then  for  a  year  or  two  he 
paid  the  taxes  on  the  property,  deducted  the 
amount  thereof  from  the  annual  rent,  and 
remitted  to  her  the  remainder  by  check.  On 
July  15,  1809,  Mrs.  Walters  wrote  from.  New 
York  to  the  complainant  expressing  her  need 
for  some  money,  and  asking  on  what  terms 
she  conld  borrow  from  him.  He  replied,  nn- 
'der  date  July  24,  1899,  as  follows:  "Dear 
Madam:  I  herewith  Inclose  you  check  for 
$200  agreeable  to  your  request,  the  same  to  be 
credited  on  the  rent,  to  become  due  In  the 
fatnre,  and  such  taxes  as  I  may  be  required 
to  pay  for  you  as  heretofore.  Please  sign  the 
inclosed  receipt  and  return  to  me.  Very  re- 
spectfuUy  yours,"  etc.  "[Signed]  Wm.  Lan- 
ahan." A  receipt  from  Mrs.  Walters  of  the 
same  date,  evidently  the  one  mentioned  In 
the  letter  as  inclosed  therewith,  is  as  follows: 
•flOO.  No.  458  Twenty-Third  St,  New  York, 
July  24,  1889.  Received  of  William  Lanahan 
one  hundred  dollars  ($100),  the  same  to  be 
credited  by  him  against  any  future  rent  of 
the  premises  occupied  by  him  on  Charles 
Street  Avenue,  owned  by  me,  and  any  taxes 
be  may  be  required  to  pay  on  said  property 
for  my  account.  The  said  Lanahan  is  to 
Qccnpy  said  premises  as  my  tenant  until  said 
advance  shall  be  fully  paid.  [Signed]  Vir- 
ginia M.  Walters."    Subsequently,  on  May  11, 


1900,  Mrs.  Walters  wrote  Mr.  Lanahan  from 
Atlantic  City  as  follows:  "Dear  Mr.  Lana- 
han: Will  yon  send  me  the  tax  bill  for  last 
year  (1899)  that  you  paid  for  me  on  the  laud 
on  Charles  St  Ave.?  This  year's  taxes  you 
will  please  pay  and  deduct  the  remainder 
from  the  year's  rent  toward  the  payment  of 
the  two  hundred,  dollars  I  borrowed  of  you 
last  July  or  August?  Please  fix  all  up 
straight  and  return  to  me  here.  Respt 
[Signed]  Virginia  M.  Walters."  In  reply  to 
this,  Mr.  Lanahan  wrote  Mrs.  Walters,  under 
date  of  May  16,  1900,  Inclosing  check  for  ?30.- 
45  and  receipted  tax  bill  for  1809,  amount- 
ing to  $69.55,  In  payment  of  the  rent  of  the 
property  to  May  1,  1901,  saying  In  his  letter: 
"I  have  not  deducted  this  from  the  $200  loan- 
ed you  some  time  since,  presuming  that  it 
would  be  more  satisfactory  to  you  to  have  me 
remit  you  the  balance  of  the  rent"  Mrs. 
Walters  acknowledged  the  receipt  of  the 
check  and  receipted  tax  bill,  and  was  quite 
profuse  in  her  thanks,  saying  In  her  letter: 
"For  your  kindness  to  me  in  sending  me  the 
check  in  spite  of  me  owing  you  money  Is  be- 
yond mere  words  of  thanks." 

It  further  appears  from  the  vouchers  and 
correspondence  filed  in  the  case  that  there- 
after the  complainant  paid  the  annual  taxes 
on  the  property  and  In  addition  regularly  re- 
mitted In  advance  the  whole  yearly  rental  of 
$100  to  Mrs.  Walters,  down  to  the  time  of  her 
death  on  May  6,  1005;  the  last  payment  for 
rent  being  for  the  year  from  May  1,  1905,  to 
May  1,  1906.  At  the  time  of  Mrs.  Walters' 
death,  the  complainant  had  paid  for  her  In 
taxes  the  sum  of  $407.55,  and  $100  of  the 
sum  loaned  her  on  July  24,  1899,  was  still 
unpaid.  If  Interest  be  added  to  the  sum  of 
these  two  Items,  the  total  would  be  $610.55, 
At  the  annual  rental  of  $100,  this  total  would 
pay  the  rent  of  the  property  In  advance  for  a 
little  more  than  six  years  from  May  1,  1906; 
that  is,  to  something  beyond  May  1,  1912,  the 
date  alleged  in  the  bill  of  complaint  as  that 
to  which  the  rent  had  been  paid  in  advance. 
XJiKin  this  state  of  facts  the  complainant 
seeks  the  aid  of  a  court  of  equity  for  the 
specific  enforcement  of  the  contract  as  set  up 
In  the  bill  of  complaint  The  lower  court  re- 
fused the  relief  prayed  for  and  dismissed  the 
complainant's  bill.    The  complainant  appeals. 

"The-  principles  regulating  the  exercise  by 
courts  of  equity  of  their  power  to  compel 
the  specific  performance  of  contracts  are  well 
settled.  Specific  performance  Is  not  a  mat- 
ter of  right  In  the  litigant,  but  is  one  of 
sound  Judicial  discretion  controlled  by  es- 
tablished principles  of  equity,  and  it  will  be 
granted  or  withheld  by  the  court  upon  a 
consideration  of  all  the  circumstances  of 
each  particular  case.  The  contract  sought 
to  be  enforced  must  be  certain  and  definite 
In  all  of  Its  provisions,  and  fair  and  mutual 
in  its  terms,  and  must  be  so  clearly  proven 
as  to  satisfy  the  court  that  It  constitutes 
the  actual  agreement  between  the  parties.  If 
any  of  these  ingredients  are  wanting,  specific 
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performance  will  not  be  decreea."  Horner 
V.  Woodland,  88  Md.  511,  41  Atl.  1079.  That 
the  payments  for  aeyeral  years  of  the  whole 
rent  by  Mr.  Lanahan,  without  any  deduction 
for  taxes  paid  by  him,  or  on  account  of  the 
loan  to  her,  were  not  made  In  pursuance  of 
any  agreement  between  them  to  that  effect. 
Is  quite  manifest  from  the  correspondence. 
Besides  the  letter  of  May  11,  1900,  above  set 
forth,  she  wrote  Mr.  lanahan  again  on  July 
15,  1901,  acknowledging  the  receipt  of  a 
check  from  him  for  $100  in  full  of  rent  for 
one  year  In  advance,  and  adding:  "Ton  may 
well  Imagine  my  pleasure  and  surprise  at 
receiving  the  sama"  It  is  quite  patent 
therefore  that  Mr.  Lanahan  paid  the  whole 
annual  rental  without  any  deduction  on  ac- 
count of  the  loan  or  for  taxes  paid  by  him, 
voluntarily,  and  purely  from  motives  of  lib- 
erality in  dealing  with  Mrs.  Walters,  who 
seems  to  have  been  constantly  In  need  of 
money. 

The  question  before  va  is,  not  whether  Mr. 
Lanahan  Is  entitled  to  recover  the  sums  so 
overpaid  by  him,  but  whether  he  has  proven 
such  a  contract  of  lease  as  a  court  of  equity 
can  specifically  enforce.  We  think  not.  "All 
agreements  to  be  executed  In  equity  must  be 
certain  and  defined,  equal  and  fair,  and  prov- 
ed as  the  law  requires.  It  Is  enough  to 
doubt  on  any  of  these  points  to  refuse  re- 
lief." Mundorff  v.  Kllboum,  4  Md.  464.  All 
the  written  evidence  In  this  case,  taken  to- 
gether, does  not  make  out  a  contract  cer- 
tain and  definite  in  its  terms,  and  the  parol 
evidence  adduced  to  supply  the  deficiency 
was  properly  excluded  by  the  lower  court,  if 
for  no  other  reason,  either  because  it  was 
mere  hearsay,  or  because,  this  being  a  pro- 
ceeding against  heirs  at  law,  no  party  to 
the  cause  is  allowed  of  his  own  motion,  un- 
der our  statute,  to  testify  as  to  any  transac- 
tion had  with  or  statement  made  by  the  in- 
testa'te,  unless  the  testimony  of  such  intestate 
has  already  been  given  in  evidence  concern- 
ing the  same  transaction  or  statement,  In 
the  same  case.  As  we  have  before  Indicat- 
ed, one  important  particular  in  which  the 
alleged  contract  Is  uncertain  and  insufficient 
is  that  no  definite  term  of  rental  is  shown 
to  have  been  agreed  on  by  the  complainant 
and  Mrs.  Walters.  The  duration  of  the 
term,  as  set  out  in  the  bill  of  complaint,  was 
a  mere  deduction  from  the  state  of  the  ac- 
count existing  between  them  as  the  time  of 
her  death  on  May  6,  1905.  At  that  time  so 
much  had  been  paid  by  the  complainant  for 
Mrs.  Walters  for  taxes  on  the  property,  $100 
were  stiil  due  him  of  the  sum  borrowed  by 
her  of  him  in  1899.  By  adding  interest  to 
the  total  of  these  items,  and  dividing  the 
whole  amount  thus  obtained  by  the  annual 
rental  of  $100,  gives  6  as  a  quotient,  and  it 
is  only  by  this  process  of  deduction  that  the 
term  of  6  years  from  May  1,  1900,  to  May  1, 
1912,  as  set  out  in  the  bill  of  complaint.  Is 


ascertained.  We  think  the  contract  Uxvb 
made  out  by  the  complainant  too  vague,  too 
uncertain,  too  indefinite,  too  obscure,  to  en- 
able a  court  of  equity  to  act  upon  it  with 
safety  or  propriety. 

We  do  not  deem  it  necessary  to  extend  this 
opinion  by  considering  the  other  objections 
urged  against  the  sufficiency  of  the  contract 
relied  upon  by  complainant;  but,  for  the  rea- 
sons  already  assigned,  we  wi]I  affirm  the 
decree  of  the  lower  court,  without  prejudice, 
however,  to  the  complainant  to  assert  his 
rights,  whatever  they  may  l)e,  in  a  court  of 
law. 

In  their  brief,  as  well  as  in  the  oral  ar- 
gument of  the  case  in  this  court,  the  attor' 
neys  for  the  appellees  attach  considerable 
importance  to  the  discrepancy  of  $100,  which 
will  be  observed  between  the  sum  mention- 
ed in  the  correspondence  as  having  been 
loaned  or  advanced  to  Mrs.  Walters  on  July 
24,  1S99,  and  that  named  in  the  receipt  of 
the  same  date;  the  amount  loaned  appear- 
ing to  be  $200,  and  the  amount  named  in  the 
receipt  being  $100,  which  is  the  amonnt  of 
such  loan  still  claimed  to  be  due.  In  the 
view  that  we  have  taken  of  the  case,  it  is 
not  material  to  its  proper  determination 
whether  this  discrepancy  was  caused  by  a 
repayment  or  gift  of  part  of  the  loan,  or  by 
an  error  In  drawing  the  receipt  Certain 
insuperable  objections  to  the  contract  have 
already  been  pointed  out,  and  these  objec- 
tions remain  whether  we  consider  the  dis- 
crepancy mentioned,  or  not. 

Decree  affirmed,  with  costs  to  the  appellee. 

(108  Md.  6B6) 

In  n  WATTS'  ESTATE. 

(Court  of  Appeals  of  Maryland.     Nov.  12, 
1908.) 

1.  exkcdtobs  a.nd  adhinistbat0b8  ({  493*) 
—Settlkment— Commissions— Computation 
— Discretion  of  Coobt — Statutory  Pbovi- 

8I0N8. 

-  Code  Pub.  Gen.  Laws,  1904,  art  93,  (  6^ 
provides  that  commissions  of  executors  sliall  be 
at  tbe  discretion  of  the  court,  not  under  2  per 
cent.,  nor  exceeding  10  per  cent,  on  tbe  first 
$2O,00O  of  tbe  estate,  and  not  more  than  2  per 
cent  on  the  balance.  Article  81,  i  112,  imposes 
a  tax  on  commissions  allowed  executors  and  ad- 
ministrators by  orphans'  courts,  and  section  113 
provides  that  those  courts  shall  6z  such  com- 
missions in  all  cases  where  letters  of  adminis- 
tration have  been  or  may  be  granted,  whether 
commissions  are  claimed  or  not,  and  that  the 
commissions  so  fixed  shall  l>e  subject  to  the 
tax.  Held,  that  it  is  tbe  duty  of  the  court  to 
fix  the  commissions,  not  onl^r  where  the  execu- 
tor fails  to  claim  them,  but  in  all  cases,  except 
where  compensation  has  been  bequeathed  to  the 
executor,  in  which,  under  the  express  provisions 
of  article  93,  8  0,  no  commissions  shall  be  al- 
lowed, unless  tbe  compensation  appear  inade- 
quate, especially  in  view  of  previous  legislation 
on  the  subject.  Act  1860,  c.  16.%  Code  Pnb. 
Oen.  Laws  18C0,  art.  81,  {  107,  repealed  by  Act 
1802,  p.  19,  c.  la 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  S  2140;  Dec. 
Dig.  §  493.*] 
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2.  BlXBCUTOBS  AND   Administbatobb   (§   496*) 
— Settlement— ComnssiONB— Waiver. 
The  executor  need  not  accept  the  cornmis- 

Bions   allowed,   but  may  waive  all  except  the 

amount  of  tax  imposed  thereon. 
[Ed.   Note.— For  other  cases,   see .  Executon 

and  Administrators,  Dec.  Dig.  S  496.*] 

8.  executobs  and  anhtniotbatobs  (f  496*) 

Settlement— Commissions— Allowance. 

The  fixing  of  executor's  commissions  with- 
in the  limits  prescribed  by  the  statute  resting 
in  the  discretion  of  the  court,  it  will  consider  the 
nature  and  extent  of  his  labor,  with  the  aim  of 
allowing  a  fair  compensation  for  the  services 
rendered. 

[EM.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  (  2107;  Dec 
Dig.  S  496.*] 

4.  Appeal    and    Ebbob    (t   945*)— Review— 
Discretion  of  Coubt. 

Where  a  lower  tribunal  is  charged  with  du- 
ties as  to  which  it  is  vested  with  discretion,  in 
the  absence  of  clear  and  satisfactory  proof  of 
a  refusal,  or  such  arbitrary"  conduct  as  amounts 
to  a  refusal,  to  exercise  the  discretion,  its  acts, 
within  the  limits  of  the  discretion,  are  not  re- 
viewable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  3811;   Dec.  Dig.  {  945.*] 

5.  EXECUTOBS  AND  Adktnistbatobs  (J  496*)— 

Settlement  —  Commissions  —  Allowance 

—Evidence  as  to  Value. 

The  inventories,  list  of  debts,  and  reports 
required  by  law  to  be  filed  in  proceedings  to  set- 
tle an  estate,  and  the  executor's  account  of  the 
amount  and  character  of  the  estate,  and,  ex- 
cept perhaps  in  rare  casps,  the  nature  and  ex- 
tent of  the  executor's  services,  are  sufficient  to 
enable  the  court  to  determine  proper  commis- 
sions to  the  executor ;  and  the  hearing  of  testi- 
mony as  to  the  value  of  his  services  is  not  re- 
quired. 

[Ed.   Note.— For   other  cases,   see   Executors 
and  Administrators,   Cent  Dig.  i  2107;    Dec 
Dig.  (  496.*] 
a.  Appeal  and  Ebsob  (|  907*)  —  Review — 

Pbesumptionb— Pbopeb  Bxebci&b  of  Poweb 

OF  Obphans*  Coubt. 

The  Court  of  Appeals  must  presume,  in  the 
absence  of  a  showing  to  the  contrary,  that  the 
orphans'  court  properly  exercised  its  powers  in 
allowing  commissions  to  an  executor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  907.*] 

Appeal  from  Orphans'  Court,  Baltimore 
Connty;  Melchor  Hoshall,  B.  Clinton  Tra- 
cey,  and  H.  Seymour  Plersol,  Judges. 

Proceedings  for  the  settlement  of  the  es- 
tate of  Gerard  S.  Watts.  From  an  order  re- 
fnsin]?  to  rescind  an  order  allowing  commis- 
sions to  George  W.  Watts,  surviving  execu- 
tor, he  appeals.    Appeal  dismissed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
P  E  A  R  C  E,  SCHMTJCKER,  BURKE, 
WORTHINGTON,  THOMAS,  and  HEN- 
RY. 33. 

Joueph  0.  France,  for  appellant 

THOMAS,  J.  It  appears  from  tlie  peti- 
tion of  George  W.  Watts,  surviving  executor 
of  Gerard  S.  Watts  (appellant),  on  pages  4 
and  5  of  the  record,  that  on  the  4tb  day  of 
December,  1907,  he  presented  to  the  or- 
phans' court  of  Baltimore  county  his  first 
ndmlnlstration  account,  in  which  the  estate 


accoimted  for  was  $246,896.52,  and  the  com- 
missions claimed  by  and  allowed  the  execu- 
tor were  2  per  cent,  on  $20,000,  and  one- 
tenth  of  1  per  cent  on  the  balance,  all  of 
which  was  waived,  except  the  state  tax, 
amounting  to  $64.69;  that  the  account  was 
marked  *'0.  K."  by  the  chief  Judge,  "and 
that,  when  said  account  was  presented  to 
the  register  of  wills,  that  officer  took  the 
same  back  into  the  court,  and  the  probate 
of  the  said  account  was  then  and  there  re- 
fused, upon  the  ground  that  the  commissions 
allowed  were,  in  the  opinion"  of  the  court, 
insuffldent  Subsequently,  on  the  25th  day 
of  March,  1908,  the  orphans'  court  passed  an 
order  allowing  the  executor  2  per  cent  com- 
missions on  the  whole  estate,  and  requiring 
him  to  state  his  first  account  on  or  before 
the  8th  day  of  April,  1908,  on  which  day 
the  executor  filed  his  petition  in  said  court, 
alleging  that  the  commissions  of  2  per  cent, 
on  the  whole  estate,  allowed  by  the  order  of 
March  2oth,  were  In  his  opinion  "excessive 
and  unjust";  that  he  had  not  "performed 
services  that  would  Justify  the  allowance  of 
such  a  large  sum";  that  the  fixing  of  the 
rate  of  commissions  at  2  per  cent  "was  er- 
ror," and  that  said  commissions  were  fixed 
"without  any  evidence  having  been  liad  by" 
the  court  "upon  which  to  predicate  said 
rate,"  and  praying  that  the  order  of  March 
25th  be  set  aside,  "and  that  proper  commis- 
sions be  allowed  him,  based  upon  the  value 
of  the  estate  and  the  amount  of  services  ren- 
dered by  him  as  executor  thereof."  On  the 
same  day  the  orphans'  court  passed  the  fol- 
lowing order.  Indorsed  on  the  petition: 
"Prayer  refused  this  8th  day  of  April,  1908" 
— and  It  Is  from  this  order  that  the  appeal 
In  this  case  was  taken. 

The  learned  counsel  for  the  appellant  con- 
tends (1)  that,  the  executor  having  claimed 
commissions  within  the  limits  prescribed  by 
section  5,  art  93,  Code  Pub.  Gen.  Laws  1904, 
the  orphans'  court  bad  no  authority  to  al- 
low larger  commissions  than  he  claimed;  and 
(2)  that  the  orphans'  court  In  fixing  the  com- 
missions, and  In  refusing  to  rescind  its  order 
of  March  25th,  acted  arbitrarily,  and  with- 
out regard  to  the  value  of  the  services  ren- 
dered by  the  executor,  and  that  therefore 
its  action  is  subject  to  review  by  this  court. 

His  first  contention  Is  not  warranted  by 
the  proper  construction  of  the  provisions  of 
the  Code  bearing  upon  the  question.  Section 
5,  art  93,  Code  Pub.  Gen.  Laws  1904,  declares 
that  commissions  of  executors  "shall  be  at 
the  discretion  of  the  court  not  under  two 
per  cent.,  nor  exceeding  ten  per  cent  on  the 
first  $20,000  of  the  estate,  and  on  the  balance 
of  the  estate  not  more  than  two  per  cent" 
Section  112,  art  81,  Code  Pub.  Gen.  Laws 
19(^,  Imposes  a  tax,  for  the  benefit  of  the 
state,  on  all  commissions  allowed  to  execu- 
tors and  administrators  by  the  orphans' 
courts,  and  section  113,  art  81,  provides  that 
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the  orphans'  courts  "shall  fix  such  commis- 
sions In  all  cases  In  which  letters  of  admin- 
istration have  been  or  may  hereafter  be 
granted,  whether  commissions  are  claimed  by 
the  executors  or  not";  and  that  the  commis- 
sions so  fixed  shall  be  subject  to  the  tax  im- 
posed by  section  112.  It  is  therefore  made 
the  duty  of  the  orphans'  courts  to  fix  the  com- 
missions, not  only  In  cases  where  the  execu- 
tor fails  to  claim  them,  but  In  "all  cases" 
(not  covered  by  section  6,  art  9^  whether  be 
claims  them  or  not,  and  it  is  on  the  com- 
missions so  fixed,  and  not  on  the  commis- 
sions claimed  by  the  executor,  that  the  tax 
is  imposed.  That  this  is  the  meaning  of  the 
sections  referred  to  is  relieved  of  any  doubt 
by  reference  to  the  previous  legislation  on 
the  subject  The  act  of  1860,  c  163,  by  Its 
second  section  repealed  the  section  of  the 
C!ode  requiring  the  orphans'  courts  to  fix 
commissions  in  all  cases,  whether  claimed  or 
not,  and  provided:  "That  the  several  or- 
phans' courts  shall  fix  the  commissions  of 
executors  within  twelve  months  from  the 
grant  of  administration,  and  in  all  subse- 
quent accounts,  wherein  executors  shall 
charge  themselves  with  further  assets;  but 
where  an  executor  shall  renounce  his  com- 
missions or  release  the  same  in  favor  of  the 
widow  or  next  of  kin  of  the  deceased,  the 
tax  mentioned  in  the  preceding  section  shall 
not  be  charged;  and  where  an  executor  elects 
to  take  less  than  five  per  cent,  commissions 
(as  he  may  do)  the  said  tax  shall  be  charged 
only  on  the  commissions  be  shall  elect  to 
take."  Code  Pub.  Gen.  Laws  1860,  art  81, 
(  107.  Under  this  act  the  executor  could 
elect  to  take  less  than  he  was  entitled  to,  and 
when  that  was  the  case,  there  could  be  no 
reason  why  the  court  should  fix  the  com- 
missions; the  tax  being  Imposed  on  the  com- 
mission claimed  by  the  executor.  But  when, 
two  years  later,  the  act  of  1860,  c.  163  (sec- 
tion 107,  art.  81,  Code  Pub.  Gen  Laws  1860), 
was  repealed  by  act  1862,  p.  19,  c.  18,  which 
provided,  as  does  section  113,  art  81,  Code 
Pub.  Gen.  Laws  1904,  that  the  orphans' 
courts  shall  fix  commissions  in  all  cases, 
whether  claimed  by  the  executor  or  not,  the 
Legislature  manifestly  intended  that  the 
question  of  commissions  should  no  longer  be 
left  to  the  election  of  the  executor.  He,  of 
course,  is  not  required  to  accept  the  commis- 
sions allowed,  and  may  waive  all  or  any  part 
thereof,  except  the  amount  of  the  tax  im- 
posed by  section  112,  but  the  orphans'  court 
is  required  to  fix  the  commissions,  and  it  is 
on  the  commissions  fixed  by  the  court  that 
he  Is  required  to  pay  the  tax. 

In  fixing  the  commissions  of  an  executor 
the  orphans'  court  properly  looks  to  the  na- 
ture and  extent  of  the  executor's  labor,  with 
the  aim,  of  course,  of  allowing  such  com- 
missions as  will  be  a  fair  compensation  for 
his  services  rendered  in  the  administration 
of  the  estate;  and,  within  the  limits  pre- 
scribed by  section  5,  art  93,  the  amount  to 
be  allowed  is  at  the  discretion  of  the  court 


Where  a  lower  tribunal  Is  charged  with  the 
performance  of  duties.  In  the  discharge  of 
which  it  Is  clothed  with  discretion.  In  the 
absence  of  clear  and  satisfactory  proof  of  its 
refusal,  or  of  such  arbitrary  conduct  as 
amounts  to  a  refusal,  to  exercise  that  dis- 
cretion, its  action,  within  the  limits  of  the 
discretion  vested  in  it  cannot  be  controlled 
or  reviewed  on  aj^eal.  McCrea  v.  Roberts, 
89  Md.  288,  43  Atl.  89,  44  L:  B.  A.  485.  In 
the  case  of  Wilson  v.  Wilson,  3  Gill  &  J., 
on  page  23,  the  court  said:  "The  law  has 
fixed  a  minimum  of  5,  and  a  maximum  rate 
of  commission  of  10,  per  cent,  to  be  allowed 
to  executors  and  administrators,  with  a  dis- 
cretion vested  in  the  orphans'  court  restrict- 
ed only  by  those  limits,  and,  the  court  in  al- 
lowing a  commission  of  7%  per  cent,  hav- 
ing acted  within  the  scope  of  that  discretion, 
we  do  not  think  we  have  any  power  to  dis- 
turb the  decision,  or  to  review  what  haa 
been  done  in  that  respect  The  various  cir- 
cumstances determining  the  amount  of  com- 
mission proper  to  be  allowed  cannot  appear 
to  this  court  and  every  case  must  be  gov- 
erned by  its  own  peculiar  circumstances, 
subject  only  to  the  restrictions  already  men- 
tioned." In  the  case  of  Handy  v.  Collins, 
6rf  Md.  229,  45  Am.  Rep.  725,  where  the  wUl 
provided  that  the  executrix  should  be  allow- 
ed reasonable  commissions,  counsel  for  the 
appellant  earnestly  insisted  that  the  testator 
meant  that  she  should  have  reasonable  com- 
pensation for  her  services,  to  be  determined, 
not  by  discretion,  but  by  the  tacts  in  the 
case  as  shown  by  evidence,  and  that  the 
amount  to  be  allowed  her  should  be  ascer- 
tained by  the  court  in  the  ordinary  way,  upon 
testimony  taken  before  it  and  that  its  finding 
and  judgment  should  be  the  subject  of  appeal 
and  review,  but  the  court  held  that:  "The 
law  declares  that  commissions  to  executors 
and  administrators  shall  be  at  the  discretion 
of  the  orphans'  court  not  imder  5,  and  not 
exceedl^ig  10,  per  cent  (Code  Pub.  (Jen.  Laws 
1904,  art  93,  S  5),  and  it  is  clearly  settled 
that  the  rate  fixed  by  that  court  in  the  ex- 
ercise of  this  discretion,  within  the  prescrib- 
ed limits,  is  not  a  subject  of  review  or  ap- 
peal." Again,  in  the  case  of  Dalrymple  v. 
Gamble,  68  Md.  156,  11  Atl.  718,  where  the 
administrators  had  passed  their  account  in 
which  they  were  allowed  for  certain  serv- 
ices, expenses,  attorney's  fees,  and  costs,  and 
10  per  cent  commissions,  and  the  orphans* 
court  on  application  struck  out  the  order  of 
approving  the  account,  and  passed  an  order 
disallowing  the  claims  for  costs,  etc,  and  re- 
ducing the  commissions  from  10  to  7  per 
cent,  on  appeal,  dealing  with  the  order  i-e- 
ducing  the  commissions,  the  court  said: 
"When  the  account  was  reviewed,  the  allow- 
ance of  commissions  was  stricken  down,  and 
fixed  at  7  per  cent  It  is  contended  that  the 
rate  having  been  fixed  at  10  per  cent,  the 
adminiiitrator  at  once  accounted  with  the 
state  and  paid  tax  thereon  at  that  rate,  and 
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that  the  court  could  not  afterwards  altar  It 
The  court,  having  full  power,  for  good 
cauae  appearing  to  them,  to  review  Its  a<y 
tlon  (Re  Estate  of  Stratton,  46  Md.  951), 
did  80,  and  that  question  is  not  reviewable  In 
this  court  Handy  y.  Collins,  60  Md.  229,  4S 
Am.  Rep.  725.  The  question  of  commlssloDS 
Is  entirely  in  the  discretion  of  the  orphans' 
court,  except  so  far  as  it  is  limited  by  law, 
and  no  question  is  presented  of  the  court's 
transcending  the  limit  in  respect  to  allow- 
ance. If  the  appellant  has  paid  the  state 
too  much,  be  must  take  such  steps  as  are 
open  to  him  to  get  It  refunded."  18  Cyc  p. 
1168. 

The  record  in  this  case  does  not  show  that 
the  orphans'  court  refused  to  exercise  the 
discretion  vested  In  it  by  section  5.  On  the 
contrary,  the  appellant  states  in  his  peti- 
tion filed  in  that  court  that  when  the  ac- 
count was  taken  back  to  the  court  by  the  reg- 
ister of  wills,  it  refused  to  pass  the  account 
on  the  ground  that  the  commissions  allowed 
him  were,  in  the  opinltm  of  the  court  insuffi- 
cient The  attention  of  the  court  having 
been  directed  to  the  (Question  of  commissions, 
it  reviewed  its  action  In  Indorsing  the  ac- 
count "O.  K.,"  and,  exercising  the  discretion 
given  it  by  law,  passed  the  order  fixing  the 
commissions.  Mor  does  It  appear  from  the 
record  that  in  determining  the  commissions 
to  be  allowed  the  executor,  the  orphans' 
court  acted  arbitrarily  or  capriciously,  unless 
we  are  to  conclude  that  it  did  so  from  the 
fact  that  the  commissions  allowed  were  In 
excess  of  those  claimed  by  the  executor,  or 
from  the  fact  (as  stated  In  the  appellant's 
petition)  that  no  testimony  was  heard  before 
it  made  Its  decision.  As  we  have  said,  the 
law  requires  the  orphans'  court  to  fix  the 
commissions,  and  in  the  discharge  of  that 
duty  it  is  not  limited  by  the  commissions 
claimed  by  the  executor,  and  there  Is  no 
rule  of  law  or  practice  in  this  state  requiring 
the  orphans'  court  to  hear  testimony  as  to 
the  services  rendered  by  the  executor  in  the 
administration  of  an  estate,  In  order  to  fix 
the  commissions  to  be  allowed  him.  The 
inventories,  list  of  debts,  and  reports  requir- 
ed by  law  to  be  filed  (Llnthlcum  v.  Polk,  93 
Md.  93,  48  Atl.  842),  and  the  executor's  ac- 
count disclose  the  amount  and  character  of' 
the  estate,  and,  except  perhaps,  In  rare  cases, 
the  nature  and  extent  of  the  executor's  serv- 
ices In  the  administration  of  the  estate,  from- 
which  the  court  can  readily  determine  the 
proper  commissions  to  be  allowed  as  com- 
pensation for  such  services.  We  cannot  pre- 
sume that  the  orphans'  court  acted  arbi- 
trarily, but,  as  was  said  in  Ex  parte  Shipley, 
4  Md.  493:  "We  must  presume  that  the 
conrt  properly  exercised  its  powers,  until 
the  contrary  appears." 

The  cases  of  Bx  parte  Shipley,  supra.  Por- 
ter V.  TImanus,  12  Md.  283  (in  which  the  rec- 
ords did  not  show  that  the  orphans'  court 


acted  arbitrarily,  and  the  appeals  were  dis- 
missed), and  Consolidated  Gas  Company  t. 
Baltimore  City,  101  Md.  641,  61  Atl.  532,  1 
L.  R.  A.  (N.  S.)  263,  109  Am.  St  Rep.  684, 
referred  to  by  counsel,  so  far  as  they  touch- 
the  questions  Involved  in  this  appeal,  are  not 
at  all  in  conflict  with  the  views  herein  ex- 
pressed or  the  authorities  we  have  cited. 
Assuming  that  the  orphans'  court  disposed 
of  the  executor's  petition  without  hearing 
testimony,  (as  stated  in  the  appellant's  brief, 
but  which  does  not  appear  from  the  record), 
there  is  no  allegation  in  the  petition  of  any 
fact  important  to  be  known  by  the  court  In 
fixing  the  commissions  to  be  allowed,  or  that 
required  the  court  to  review  Its  action  in 
passing  the  order  of  March  25th.  The  al- 
legations are,  in  substance,  that  the  court 
passed  the  order  fixing  the  commissions  with- 
out bearing  testimony  as  to  the  services  ren- 
dered, and  that  the  commissions  allowed  are. 
In  the  opinion  of  the  petitioner,  "excessive 
and  unjust"  The  court  as  stated,  was  not 
required  to  hear  testimony  as  to  the  services 
rendered  by  the  executor  before  fixing  the 
commissions,  and  the  fact  that 'commissions 
fixed  by  it  were.  In  the  opinion  of  the  ex- 
ecutor, excessive  Is  no  reason  why  It  should 
be  required  to  do  so.  If,  after  considering  the 
petition,  It  was  satisfied  with  Its  previous 
judgment  in  the  matter. 

We  see  no  objections  to  the  order  "allow- 
ing 2  per  cent,  commissions  on  the  whole 
estate" ;  the  allowance  being  within  the  lim- 
its of  section  6,  art.  93. 

The  appeal  in  this  case  must  be  dismissed. 

Appeal  dismissed. 

(222  Pa.  346) 

C!OI/LINS  V.  SOUTH  PENN  OIL  CO. 

(Supreme  Court  of  Pennsylvania.     Nov.  2, 

1908.) 

1.  Mines  ano  Minebalb  (8  65*)— Gkakts  and 
Resebvations    op    Rights— Constbuction. 

Owners  of  land  executed  a  20-year  oil  and 
gas  lease,  and  tliereafter  agreed  to  extend  or 
make  a  new  lease  for  10  years  from  the  expira- 
tion of  the  original  lease  upon  the  same  terms. 
Subsequently,  they  executed  a  deed  reserving 
to  themselves  all  the  oil  and  gas  from  the  date 
of  the  deed  to  the  expiration  of  the  extension  of 
the  original  lease,  and  also  the  right  to  execute 
a  new  lease,  upon  the  same  terms  as  the  orig. 
inal  lease,  for  10  years  after  its  expiration. 
Beld,  that  the  reservation  made  by  the  owners 
was  for  the  purpose  of  retaining  the  rights 
which  they  had  in  the  lease  until  the  expiration 
of  the  original  lease,  and  then  to  extend  the 
same  for  10  years. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Mmerals,  Cent.  Dig.  8  154 ;   Dec.  Dig.  8  55.*] 

2.  Mines  and  Minerals  (8   83*)— Contbaot 
TO  Lease— Construction. 

One  of  the  lessees  in  a  lease  of  oil  lands 
parted  with  all  interest  therein,  and  thereafter 
purchased  a  fourth  interest  in  the  fee  of  land 
other  than  that  covered  by  the  original  lease. 
Thereafter  the  owner  of  the  land  covered  by  the 
original  lease  contracted  in  writing  with  the 
owner  of  the  one-fourth  interest  in  the  other 
land.  In  which  it  was  recited  that  he  was  a  part 
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owner  In  sndi  land,  and  agreed  that,  when  he 
became  owner  of  the  three-fourths  of  such  land, 
he  wouid  extend  the  original  lease  to  the  owner 
of  the  quarter  interest,  and  the  latter  agreed  to 
surrender  a  certain  interest  in  the  oil  prodticed 
as  provided  by  the  original  lease.  Held,  that 
such  agreement  referred  only  to  the  fourth  in- 
terest in  the  land  purchased,  and  not  'o  the 
land  covered  by  the  original  lease  in  whidi  the 
lessee  had  no  further  interest. 

[Ed.  Mote.— For  other  cases,  see  Minei  and 
Minerals,  Dee.  Dig.  i  83.*] 

Appeal  from  Ooort  of  Common  Pleas,  For- 
est County. 

Ejectment  by  Truman  D.  Collins  against 
the  Soutb  Penn  Oil  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

The  court  charged  in  part  as  follows: 
"On  September  30,  1875,  John  Taggart  and 
others  made  a  lease  to  J.  B.  Agnew  for  the 
purpose  of  exploring  for  oil  and  gas,  and  per- 
haps other  minerals,  for  the  term  of  20  years, 
which  would  make  the  lease  expire  on  Sep- 
tember 30,  1895.  Some  time  in  1890,  these 
same  lessors  entered  into  an  agreement  with 
'ie  North  Penn  Oil  Company;  the  company 
having  acquired  In  the  meantime  the  interest 
of  J.  B.  Agnew.  This  agreement  Is  dated  In 
1890.  The  day  and  month  Is  left  blank,  but 
it  Is  acknowledged  on  November  6,  1890,  and 
recorded  June  6,  1891.  I  may  state  at  this 
time  that  this  agreement  was  for  the  exten- 
sion or  making  of  a  new  lease,  extending  this 
original  lease  made  September  30,  1876,  to 
J.  B.  Agnew.  This  agreement  was  to  extend 
or  make  a  new  lease,  extending  the  time  10 
^ars  beyond  the  20  years  which  it  had  to 
run.  On  December  3,  1892,  Thomas  M.  Arm- 
strong, trustee,  and  Andrew  J.  Armstrong, 
and  others,  made  a  conveyance  of  the  inter- 
ests which  they  had  in  the  land  that  was  de- 
scribed, or  certain  parts  of  the  land  which 
was  described  In  the  original  lease,  to  J.  B. 
Agnew,  and  in  that  they  make  a  reservation 
which  I  will  allude  to  a  little  later.  And  I 
may  state  here  that  all  the  other  owners, 
or  their  heirs  or  assigns  that  are  named  as 
the  grantors  in  the  original  lease  to  J.  B. 
Agnew,  made  a  conveyance  similar  to  the  one 
to  which  I  have  called  your  attention,  to  Mr. 
Collins,  the  plaintiff  In  this  case.  'In  all  but 
one  of  those  conveyances,  the  exception  and 
reservation  is  the  same  as  contained  in  the 
deed  to  which  I  have  Just  called  your  atten- 
tion, dated  in  1892.  The  exception  in  that 
deed  is  as  follows:  'Excepting  and  reserving 
unto  the  said  parties  of  the  first  part,  their 
heirs,  executors,  administrators  and  assigns, 
all  the  oil  and  gas  In  said  premises,  with  the 
right  to  bore,  explore,  dig,  produce  and  re- 
move the  same,  from  this  date  up  to  and 
Including  September  30,  1905,  with  the  right 
and  privilege  in  said  parties  of  the  first  part 
to  receive  all  rents,  royalties,  Issues  and  prof- 
its due  01:  to  become  due  by  reason  of  a  cer- 
tain lease  heretofore  executed  by  the  then 
owners  of  the  land,  namely,  John  Taggart  et 


al.,  to  J.  B.  Agnew,  dated  September  30,  1875, 
and  recorded  in  Forest  coun^,  in  Deed  Book, 
vol.  12,  p.  57,  subject  to  which  this  deed  Is 
made.'  So  far  this  reservation  is  plain  and 
dear,  and  reserves  to  the  grantors  in  this 
deed  all  the  rights  which  they  had  when  they 
made  the  lease  to  J.  B.  Agnew,  and  the  right 
to  receive  one-eighth  of  the  oil  that  might  be 
produced  under  that  lease.  But  it  goes  on  to 
state:  'And  also,  the  right  in  said  parties 
of  the  first  part  to  execute  a  new  lease  or 
leases  to  the  present  owner  of  said  lease  or 
any  other  person  or  persons  they  may  desire, 
upon  the  same  terms  and  conditions  contain- 
ed in  said  lease  of  September  30,  1875,  at  any 
time,  for  the  term  of  ten  years  after  the 
expiration  of  said  last-mentioned  lease,  in 
which  said  new  lease  or  leases  the  rents,  roy- 
alties, profits  and  benefits  shall  likewise  ac- 
crue to  and  be  payable  to  said  parties  of  tlie 
first  part  hereto,  their  heirs,  executors,  ad- 
ministrators and  assigns.' 

"You  will  observe,  gentlemen,  tliat  in  tliis 
clause  the  parties  reserve  the  right  to  execute 
a  new  lease  or  leases  to  the  present  owner  of 
said  lease  or  any  other  person  or  persons.  Now, 
by  the  terms  of  their  agreement  which  they 
made  In  1890,  they  agreed  to  extend  or  make 
a  new  lease  for  the  period  of  10  years  from 
September  30,  1895,  the  date  upon  which  the 
lease  above  described  will  expire.  This  agree- 
ment recites:  'Now  therefore  this  agreement 
wltnesseth  that  the  said  parties  of  the  first 
part,  for  and  in  consideration  of  the  sum  of 
one  dollar  to  them  in  band  well  and  truly 
paid,  by  the  North  Penn  Oil  Company  at  and 
before  the  sealing  and  delivery  hereof,  the 
receipt  of  which  is  hereby  acknowledged  and 
of  the  purchase  by  said  company  of  the  Inter- 
est of  the  parties  of  the  first  part  In  the 
leasehold  above  described,  have  covenanted 
and  agreed,  and  by  these  presents  do  cove- 
nant and  agree,  to  demise  and  lease  to  the 
said  North  Penn  Oil'  Company,  Its  successors 
and  assigns' — and  then  goes  on  ^»  describe. 
Now,  Gentlemen,  the  parties  in  making  this 
reservation,  and  surely  the  person  drawing 
the  reservation,  had  in  mind,  and  he  was 
drawing  it  for  the  grantors  named  in  the 
deed,  and  they  had  In  mind,  the  fact  that 
•they  had  agreed  to  make  a  lease  extending 
the  time  from  September  30,  1895,  for  the 
period  of  10  years,  and  were  careful,  in  my 
opinion,  to  reserve  the  right  to  do  what  tbey 
had  agreed  to  do  In  1890,  when  they  made  ^ 
the  agreement  with  the  North  Penn  Oil  Com- 
pany. This  deed  was  made  in  1S92,  two 
years  later,  and  In  the  judgment  of  the  court, 
when  they  made  this  reservation,  this  lan- 
guage was  for  the  purpose  of  retaining  to 
themselves  the  right  to  do  what  they  had 
agreed  to  do  In  that  agreement,  and  they 
probably  had  In  mind  at  that  time  that  It 
was  incumbent  upon  them  by  the  terms  of 
that  agreement  to  make  a  lease  when  1895 
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should  arrive,  the' time  df  the  expiration  of 
the  leflBc  It  was  perhaps  not  necessary  that 
that  should  be  done — thla  agreement  might 
be  treated  as  an  extension.  But  In  our  Judg- 
ment that  Is  what  the  parties  meant  when 
they  made  that  reservation.  Tbey  go  on  to 
say:  'Upon  the  same  terms  and  conditions 
contained  in  said  lease  of  September  30,  1875, 
at  any  time  toi  the  term  of  10  years  after 
the  extension  of  said  last-mentioned  lease.' 
Here  again  the  allusion  is  to  the  'last-men- 
tiooed  lease,'  and  the  expiration  of  that  lease 
— ^the  expiration  of  the  time  which  that  lease 
has  to  run — ends  September  80,  1895,  and  It 
is  to  be  10  years  from  the  expiration  of  that 
lease.  Therefore  we  are  clearly  of  the  opin- 
ion that  this  reservation  made  by  the  gran- 
tors In  those  deeds,  with  the  one  exception,  is 
for  the  purpose  of  retaining  the  rights  which 
they  bad  In  the  lease  tmtll  September  SO, 
1805,  and  then  for  the  purpose  of  extending 
the  time  for  the  period  of  10  years.  This  is 
very  clear,  In  our  judgment,  and  it  is  the 
duty  of  the  court  to  construe  written  Instru- 
ments. However  much  we  would  desire  to 
throw  this  duty  upon  the  jury,  we  cannot 
It  Is  our  duty  to  construe  written  instm- 
mentt,  and  it  is  our  opinion  that  the  exten- 
sion of  time  mentioned  In  this  reservation  is 
for  the  period  of  10  years  after  September 
30,  1895. 

"This  brings  us  to  the  consideration  of  the 
contract  between  T.  D.  Ck)llln8,  the  pialTitlft, 
and  J.  B.  Agoew,  made  on  December  10, 1895. 
This  contract  is  not  so  clear  to  our  mind  as 
the  others.  The  meaning  is  more  obscure. 
The  preamble  in  the  contract  recites  an  own- 
ership hy  the  parties  in  213  acres  in  the 
northeast  comer  of  warrant  No.  8,197.  The 
next  paragraph  of  the  contract  proper  alludes 
to  this  same  lease  which  was  made  to  J.  B. 
Agnew,  September  30,  1875,  and  expired  on 
September  30,  1895,  and  that  the  extension 
would  not  expire  until  September  30,  1905. 
This  part  of  the  agreement  alludes  to  that  con- 
tract, as  we  have  said.  I  may  as  well  read 
the  paragraph,  and  you  will  get  it  morcL  dear- 
ly; 'Now  this  agreement  witnesseth:  That 
the  said  T.  D.  Collins,  In  consideration  ^of 
the  sum  of  one  dollar,  agrees  that  as  soon  as 
be  shall  become  in  possession  as  owner  of  the 
full  three-fourths  of  the  above-described  213 
acres  of  land,  that  he  wUl  then  either  ex- 
tend the  above  said  lease  according  to  the 
terms  and  conditions  thereof  or  make  a  new 
lease  according  to  the  terms  of  the  said  orig- 
inal lease  to  the  said  J.  B.  Agnew,  from  and 
after  September  30, 1905,  for  so  long  a  period 
as  oil  is  procured  on  said  premises,  and  the 
conditions  of  said  lease  are  complied  with,  re- 
'  serving  to  himself  the  same  royalty  and 
rights  reserved  to  said  first  parties  in  tlie 
original  lease,  being  one-tighth  of  all  the  oil 
produced  on  said  lease.'  He  bad  succeeded 
to  the  ownership  of  the  land  of  the  lessors 


In  that  original  lease,  and  this  clause  which 
I  have  Just  read  to  you  would  seem,  taking 
Its  terms  literally,  to  renew  or  to  agree  to  re- 
new or  make  a  new  lease.  We,  however,  are 
unable  to  come  to  the  conclusion  that  that 
was  the  meaning  of  the  parties.  One  reason 
that  leads  to  that  conclusion  1$  the  last  para- 
graph. In  which  J.  B.  Agnew  agrees  that  Mr. 
Collins  shall  have  three-fourths  of  the  one- 
eighth  royalty  reserved.  That  would  give 
him  more  than  J.  B.  Agnew  had  the  power  to 
give.  If  the  intention  was  a  renewal  of  the. 
lease  or  making  a  new  lease,  according  to  the 
terms  of  that  original  lease,  which  would 
cover  the  218  acres  in  the  northeast  corner 
of  3,197,  then  Agnew  had  po>wer  to  make  such 
an  agreement,  but  be  had  not  the  power  to 
make  the  agreement  giving  that  amount  to 
Mr.  Collins  in  the  other  lands  covered  by  that 
original  lease.  And  taking  the  whole  paper 
into  consideration,  the  recitation  of  the  land 
in  the  preamble,  which  would  seem  to  be 
the  land  that  they  were  contracting  about, 
we  are  constrained  to  hold  that  this  agree- 
ment relates  only  to  the  213  acres  in  the 
northeast  comer  of  warrant  8,107." 

Argued  before  MITOHEX/L,  C.  3.,  and 
FELL,  BROWN,  MEaTRBZAT,  POTTEE, 
BLKIN,  and  STEWART,  JJ. 

W.  B.  Rice,  A.  a  Brown,  W.  D.  Hinckley, 
and  J.  H.  Alexander,  for  appellant  Peter  M. 
Speer,  T.  F.  Bltchey,  ^.  A.  Oarrlnger,  and 
J.  W.  Elnnear,  for  appellee. 

PER  CURIAM.  The  Judgment  Is  affirmed 
on  the  charge  of  the  learned  Judge  below. 


(104  Me.  76) 

MITCHELL  V.  EMMONS. 

(Supreme  Judicial  Court  of  Maine.     March  7, 
1908.) 

1.  New   Tbiai,   (S   113*)  —  MonoK  —  Wuebk 

MADB — "COUKT." 

A  motion  under  Rev.  St  c.  84,  |  68,  to  set 
aside  a  verdict  on  the  ground  ot  newly  discover^ 
ed  evidence,  in  order  to  be  properly  before  the 
law  court,  must  be  made  in  court,  and  tba  term 
"court,"  08  applied  to  actions  at  law,  means 
court  in  session.  A  Justice  in  vacation  is  not 
the  court 

[Ed.  Note.~For  other  cases,  see  New  Trial, 
Dec.  Dig.  {  113.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  w>.  1672-1682;  vol.  8,  p,  7622.] 

2.  New  Tbiai.  (§  157*)— Motioh— Hbabikg— 
"Justice." 

When  a  motion  is  m^^de  nnder  Rev.  St  c. 
84,  S  53,  to  set 'aside  a  verdict  on  the  ground 
of  newly  discovered  evidence,  the  statute  re? 
quires  that  the  testimony  respecting  the  alle- 
gations of  the  motion  "snail  be  heard  and  re- 
ported by  the  justice,"  meaning  the  justice  pre- 
siding at  the  term  when  the  motion  is  filed. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {  317;   Dec.  Dig.  {  157.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  3906.]  ^^ 

3.  New  Tbiai.  (8  157*)— Obdeb  to  Take  Evi- 
dence. 

Rule  17  of  the  Supreme  Judicial  Court  pro- 
vides, among  other  things,  that  "when  a  motion 
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for  a  new  trial  b  mado  for  any  other  cause" 
than  that  the  verdict  is  against  law  or  evidence, 
"the  evidence  in  support  thereof  shall  be  taken 
within  such  time  and  in  such  manner  as  the 
court  at  the  nert  ensuing  term  shall  order,  or 
the  motion  will  be  regarded  as  withdrawn."  No 
power  is  conferred  upon  a  jastice  in  vacation 
to  make  such  order. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §  317;    Dec.  Dig.  §  157.»1 

4.  New  Tkial  (J  108*)— Newly  Discovkbed 
Evidence— Mateeiality. 

The  rule  governing  a  motion  to  have  a  ver- 
dict set  aside  on  the  ground  of  newly  discovered 
evidence  is  that,  before  the  court  will  ^rant  a 
new  trial  upon  this  ground,  the  newly  discover- 
ed testimony  rfust  be  of  such  character,  weight, 
and  value,  considered  in  connection  with  the  ev- 
idence already  in  the  case,  that  it  seems  to  the 
court  probable  that  on  a  new  trial,  with  the  ad- 
ditional evidence,  the  result  would  be  changed ; 
or  it  must  be  made  to  appear  to  the  court  that 
injustice  is  likely  to  be  done  if  the  new  trial  is 
refused.  It  is  not  sufficient  that  there  may  be 
a  possibility  or  chance  of  a  different  result,  or 
that  a  jury  might  be  induced  to  give  a  different 
verdict.  There  must  be  a  probability  that  the 
verdict  would  be  different  upon  a  new  trial. 

[EJd.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {  226;   Dec.  Dig.  i  108.*] 

5.  Sales  (if  897*)— Bbeach  of  Wabbahtt— 
Evidence. 

In  the  case  at  bar,  which  was  an  action  to  re- 
cover the  purchase  price  of  a  pair  of  horses  sold 
by  the  defendant  to  the  plaintiff,  the  trade  having 
been  rescinded  by  the  plaintiff  because  of  breach 
of  warranty  by  the  defendant,  the  verdict  was 
(or  the  plaintiff,  and  the  defendant  filed  a  mo- 
don  for  a  new  trial.  Held  that,  while  the  evi- 
dence at  the  trial  was  contradictory,  yet  the 
jury  were  justified  in  finding  a  warranty  on 
the  part  of  the  defendant  and  a  breach  of  the 
same. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  9  1136;   Dec.  Dig.  S  397.*] 

6.  New  Trial  (8  104*)— Newly  Discovebed 
Evidence. 

Also,  in  the  case  at  bar,  the  defendant  filed 
a  motion  for  a  new  trial  on  the  ground  of  new- 
ly discovered  evidence.  This  motion  was  not 
properly  before  the  law  court,  but  for  reasons 
stated  in  the  opinion  the  law  court  concluded 
to  consider  the  newly  discovered  evidence. 
Held,  that  the  newly  discovered  evidence  was 
merely  cumulative  on  the  question  of  breach  of 
warranty,  and,  had  the  same  or  its  equivalent 
been  offered  at  the  trial,  it  is  not  probable  that 
a  different  verdict  would  have  been  rendered. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §  218 ;   Dec  Dig.  8  104.*] 

(Official.) 

On  MotioD  from  Supreme  Judicial  Court, 
Tork  County. 

Action  by  William  A.  Mitchell  against  John 
Collins  Emmons.  Verdict  for  plaintiff.  Mo- 
tions by  defendant  for  new  trial.  Overruled 
and  judgment  on  the  verdict 

Assumpsit  to  recover  ?300,  the  purchase 
price  paid  by  the  plaintiff  to  the  defendant 
for  a  pair  of  horses;  the  trade  having  been 
rescinded  by  the  plaintiff  because  of  a  breach 
of  warranty  by  the  defendant. 

The  first  and  principal  count  In  the  plain- 
tiff's declaration  was  as  follows: 

"In  a  plea  of  the  case,  for  that  the  plain- 


tiff, at  Bald  Ken^ebunk,  heretofore,  to  wit, 
upon  the  10th  day  of  May,  A.  D.  1906,  paid 
to  the  defendant  a  certain  aom  of  money,  to 
wit,  $300,  and  received  Into  his  possession  a 
certain  pair  of  horses.  That  previous  to  the 
payment  of  the  said  money  and  the  receipt 
of  said  horses,  said  defendant  claimed  to  be 
the  owner  of  said  horses,  to  have  woi^ed 
them  upon  his  farm  doing  aU  sorts  of  work, 
such  as  hauling  and,  backing  loads,  plowing, 
and  other  farmi  work,  and  previous  to  said 
sale  of  said  horses  to  the. plaintiff  the  def aid- 
ant represented  and  warranted  to  the  plain- 
tiff that  said  horses  were  sound  and  all  right 
in  every  respect,  that  th^  would  work  on 
any  spot  or  place,  that  they  had  done  all 
kinds  of  ordinary  work  for  the  defendant, 
and  that  they  were  indeed  and  truly  worth  a 
much  larger  sum,  to  wit,  $400,  than  defend- 
ant required  plaintiff  to  pay  therefor.  That 
the  plaintiff,  expressly  relying  upon  the  afore- 
said statements  and  warranties  concerning 
said  horses  made  by  the  defendant,  took  said 
horses  into,  his.  possession  and  paid  the  de- 
fendant therefor  said  sum  of  $300,  and  then 
and  there  believed,  on  account  of  the  said 
statements  and  warranties  of  the  defendant, 
that  said  horses  were  well  worth  $300,  that 
they  were  sound  in  every  respect,  would  or- 
dinarily work  in  any  egpot  or  place  and  do 
and  perform  the  ordinary  labor  and  services 
that  work  horses  usually  perform.  The 
plaintiff  says  that  the  statements  and  war- 
ranties of  the  defendant  were  false  and 
fraudulent  and  false  misstatements,  inasmuch 
as  one  of  said  horses  was  balky  and  would 
not  pull,  would  not  work  at  all,  although  the 
plaintiff  many  times  and  In  every  way  pos- 
sible tried  to  cause  said  horse  to  work  and 
perform  ordinary  services  such  as  a  work 
horse  usually  performs.  And  the  plaintiff 
alleges  that  thereafterwards,  to  wit,  upon  the 
29th  day  of  May,  A  D.  1906,  after  negotla' 
tions  and  conversations  with  the  defendant, 
he,  said  plaintiff,  rescinded  said  sale  and 
offered  to  return  and  deliver  to  the  defendant 
at  his  barn  In  Kenuebunk  said  horses,  and 
at  the  same  time  demanded  the  return  of 
said  $300,  but  that  said  defendant  refused 
to  accept  said  horses  or  to  return  to  the  plain- 
tiff said  sum  of  $300.  And  the  plaintiff  al- 
leges that  by  reason  of  all  of  the  foregoing 
an  action  has  accrued  to  him  to  have  and  re- 
cover of  said  defendant  said  sum  of  $300  and 
Interest  thereof  from  the  said  28th  day  of 
May,  A.  D.  1906." 

The  declaration  also  contained  an  omnibus 
count  (^  the  common  form,  together  with  a 
statement  of  what  the  plaintiff  would  offer 
to  prove  thereunder,  which,  in  substance, 
was  the  facts  alleged  in  the  first  count 

Plea  the  general  issue,  with  brief  state- 
ment, as  follows: 

"That  he,  the  d^endant  never  represented 
and  warranted  to  the  plaintiff  that  said 
horses  were  soond  and  all  right  in  every  re- 
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spect  or  that  they  would  work  In  any  spot  or 
place. 

"And  the  defendant  further  says  that, 
when  said  plaintiff  received  said  horses  at 
the  home  of  the  defendant  In  Kennebunk, 
said  horses  would  work  In  any  spot  or  place, 
were  In  good  working  condition,  except  be- 
ing tired  from  a  hard  day's  work,  and  had 
done  all  kinds  of  ordinary  work  for  the  de- 
fendant; and  if  said  horses  will  not  work 
now  it  is  the  result  of  the  plaintiff's  treat- 
ment of  said  horses,  or  from  some  other 
cause  for  which  the  defendant  Is  In  no  way 
to  blame  or  responsible." 

Tried  at  the  January  term,  1907,  Supreme 
Judicial  Court,  York  county.  Verdict  for 
plaintiff.  The  defendant  then  filed  a  general 
motion  to  have  the  verdict  set  aside.  After- 
wards, to  wit,  October  18,  1007,  the  defend- 
ant also  filed  a  motion  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence,  and 
October  19,  1967,  a  Justice  of  the  Supreme 
Judicial  Ck)urt,  In  vacation,  issued  the  follow- 
ing order  thereon: 

"It  Is  ordered  that  the  above  motion  be  al- 
lowed and  filed,  and  that  testimony  be  taken 
not  later  than  November  9,  A.  D.  1907,  be- 
fore Bessie  M.  Harmon  at  the  ofiBce  of  Judge 
Cleaves,  Blddeford,  Me."  

Argued  before  EMERY,  C.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  SPBAR,  CORNISH,  and 
KING,  JJ. 

Cleaves,  Waterhouse  &  Emery,  for  plaintiff. 
John  G.  Smith,  for  defendant 

CORNISH,  J.  Action  to  recover  $300,  the 
purchase  price  of  a  pair  of  horses ;  the  trade 
having  been  rescinded  by  the  plaintiff  be- 
cause of  breach  of  warranty  by  defendant. 
The  verdict  was  for  the  plaintiff.  The  de- 
fendant filed  two  motions  for  a  new  trial; 
one  on  the  ground  that  the  verdict  was 
against  the  evidence,  and  the  other  based  on 
newly  discovered  evidence. 

The  alleged  warranty,  which  was  oral,  did 
not  relate  to  the  soundness  of  the  horses, 
but  to  their  willingness  to  work;  the  rep- 
resentation being  that  "they  were  good 
horses,  all  right,  and  would  work  anywhere." 
The  defendant  denied  both  the  warranty 
and  the  breach.  Was  there  a  warranty?  The 
testimony  on  this  point  is  necessarily  meager. 
The  plaintiff  affirmed  It.  The  defendant  de- 
nied It-  The  only  testimony  outside  their 
respective  statements  Is  that  of  Head,  who 
corroborates  the  plaintiff  to  some  extent 
The  Jury  believed  the  plaintiff,  and  we  think 
they  were  Justified.  The  plaintiff  bought 
the  horses  for  working  purposes  solely,  and, 
as  there  was  no  representation  as  to  their 
soundness,  It  Is  hardly  probable  that  he 
w^uld  have  paid  the  liberal  sum  of  $300  with- 
out some  satisfying  representation  and  as- 
surance as  to  their  ability  and  willingness 
to  work,  and  without  even  making  inquiry  as 
to  the  fact,  as  the  defendant  claims.  The 
Jnry  did  not  err  in  accepting  the  plaintiff's 
version. 


As  to  the  breach  of  the  warranty,  the  evi- 
dence was  more  voluminous.  Three  witness- 
es beside  the  plaintiff  testified  to  the  balkl- 
nees  of  one  horse  Immediately  titter  the 
plaintiff  brought  the  team  home.  The  de- 
fendant met  this  with  seven  witnesses,  be- 
sides himself,  who  testified  to  the  work  the 
horses  had  done  while  owned  by  the  defend- 
ant and  the  absence  of  balklness,  and  with  . 
a  veterinary  surgeon  and  three  other  semi- 
experts,  who  testified  to  the  cause  and  effects 
of  laminltis,  -to  which  they  attributed  the 
horse's  unwillingness  to  pull,  after  having 
had  a  hard  day's  work,  an  all-night  drive, 
and  one  day's  absolmte  rest 

This  was  a  question  pecultai^  within  the 
experience  and  Judgment  of  the  Jury,  and  we 
see  nothing  in  the  evidence  to  cause  us  to  dis- 
tilrb  their  finding.  The  plaintiff  apparently 
acted  in  good  faith.  He  wrote  the  defendant 
immediately  after  he  had  worked  the  horses 
and  discovered  the  difficulty  and  offered  to 
return  them,  but  the  defendant's  reply,  while 
denying  all  charges,  was  of  that  evasive  and 
unsatisfactory  nature  that  falls  to  inspire 
confidence  in  the  author.  The  first  motion 
cannot  be  sustained. 

The  second  motion  is  not  properly  before 
us.  The  statutory  provision  in  relation  to 
motions  for  new  trial  is  as  follows: 

"When  a  motion  is  made  In  the  Sopreme 
Judicial  Court  to  have  a  verdict  set  aside  as 
against  law  or  evidence,  a  report  of  the  whole 
evidence  shall  be  signed  by  the  presiding  Jus- 
tice; when  the  motion  Is  founded  on  any  al- 
leged cause  not  shown  by  the  evidence  report- 
ed, the  testimony  respecting  the  allegations 
of  the  motion  shall  be  heard  and  reported  by 
the  Justice,  and  the  case  shall  then  be  mark- 
ed law."    Rev.  St  c.  84,  J  B8. 

The  motion  based  on  newly  discovered  evi- 
dence falls  within  the  latter  part  of  this  sec- 
tion, but  like  that  governed  by  the  first  part 
It  must  be  made  In  court  and  the  term 
"court"  as  applied  to  actions  at  law,  means 
a  court  In  session.  A  Justice  In  vacation  Is 
not  the  court 

The  distinction  is  carefully  observed 
throughout  the  statutes,  and  any  powers  to 
be  exercised  by  a  Justice  in  vacation  are 
granted  in  express  terms.  The  following  are 
illustrations:  Application  for  a  writ  of 
habeas  corpus  may  be  made  "to  the  Supreme 
Judicial  or  supertor  court  in  the  county  where 
the  restraint  exists,  If  In  session;  if  not, 
to  a  Justice  thereof;  and  when  issued  by  the 
court  it  shall  be  returnable  thereto;  but  if 
the  court  Is  adjourned  without  day,  or  for 
more  than  seven  days,  it  may  be  returned  be- 
fore a  Justice  thereof  and  be  heard  and  de- 
termined by  him."  Rev.  St  e.  101,  }  6.  The 
writ  Itself  may  be  issued  by  the  Supreme 
Judicial  Court  or  either  of  the  superior 
courts,  or  any  of  the  Justices  thereof.  Rev. 
St  c.  101,  I  4.  "A  petition  for  a  writ  of 
mandamus  may  be  presented  to  a  Justice  of 
the  Supreme  Judicial  Court  In  any  county 
in  term  time  or  vacation."    Rev.  St  c  104, 
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t  17.  Notice  of  a  petition  for  review  "may 
be  ordered  oy  any  Justice  of  the  Supreme 
Judicial  Court  In  term  time  or  vacation." 
Rev.  St.  c.  91,  S  2.  And  "on  presentation  of 
a  petition  for  review,  any  Justice  of  said 
court  may  in  term  time,  or  In  vacation,  stay 
execution  on  the  Judgment  cMnplalned  o^  or 
grant  a  supersedeas."    Rev.  St  c  91,  |  6. 

The  same  distinction  is  recognized  With 
reference  to  filing  In  the  clerk's  office  docu- 
ments material  In  a  pending  suit  (Rev.  St.  c. 
84,  §  22)  and  the  ordering  of  notice  upon  pro- 
ceedings to  quiet  the  title  to  real  estate 
CRev.  St  c.  106,-  {  47,  and  Pub.  Laws  1907,  a 
62,  <  1). 

The  general  power  of  ordering  notices  is 
conferred  by  Rev.  St  c,  84,  {  1,  in  these 
words: 

"When  it  appears  that  the  defendant  has 
not  hsi  sufficient  notice,  the  court  may  order 
such  further  notice  as  it  deems  proper. 

"Any  Justice  of  the  Supreme  Judicial  or 
either  superior  court  may  order  notice  con- 
cerning any  civil  proceeding  in  or  out  of  term 
time,  directing  how  It  shall:  be  given,  and 
such  order,  when  made  In  vacation,  shall 
be  Indorsed  on  the  process." 

This  power  of  ordering  notices  in  vacation 
was  conferred  by  chapter  32,  p.  29,  Pub.  Laws 
1875,  prior  to  wlilch  time  it  vested  in  the 
court  alone. 

The  term  "dvll  proceeding  or  process,"  as 
here  employed,  is  "a  generic  term  for  writs 
of  the  class  called  Judicial."  It  does  not  em- 
brace mere  motions  In  a  pending  cause;.  Rule 
17  of  tills  court  also  provides  that:  "When 
a  motion  for  a  new  trial  Is  made  for  any 
other  cause  (tlian  that  the  verdict  Is  against 
law  or  evidence),  the  evidence  In  support 
thereof  shall  be  taken  within  such  time  as 
the  court  shall  order, -or  the  motion  will  te 
regarded  as  withdrawn."  No  power  is  con- 
ferred upon  a  Justice  in  vacation  to  make 
such  order.  All  of  these  requirements,  both 
of  statute  and  of  rule,  were  ignored  In  the 
present  case.  The  motion  was  not  filed  in 
court,  but  presented  to  a  Justice  in  vacation, 
after  two  terms  had  intervened  since  the 
trial,  and  the  order  of  the  Justice  that  the 
motion  be  allowed  and  filed,  and  the  evidence 
taken  before  a  designated  stenographer  prior 
to  a  given  date,  was  made  in  vacation. 

Moreover,  the  statute  requires  that  the 
testimony  respecting  the  allegations  "shall 
be  heard  and  reported  by  the  Justice,"  mean- 
ing the  Justice  presiding  at  the  term  when 
the  motion  is  filed  (Rev.  St  c.  84,  i  53);  or, 
as  the  earlier  statute  had  It  "shall  be  heard, 
examined  and  reported  by  the  Judge"  (Rev. 
St  1840-41,  Ot  10,  c.  115,  {  101).  in  har- 
mony with  this  is  section  46  of  chapter  79, 
which  specifies  among  the  only  cases  that 
can  come  bef(M«  the  law  court  "cases  In 
which  there  are  motions  for  new  trials  upon 
evidence  reported  by  the  Justice." 

No  certificate  of  the  Justice  accompanies 
the  report  of  the  evidence  In  this  case,  and 
no  order  sending  It  forward  to  the  law  court. 


It  Is  signed  simply  by  the  stenographer,  and 
no  testimony  appears  to  have  been  heard  or 
reported  by  the  Justice,  as  the  law  requires. 
BarUett  v.  Lewis,  58  Me.  350. 

For  these  reasons  this  court  might  with 
propriety  decline  to  entertain  the  motion  as 
not  properly  before  It 

Inasmuch,  however,  as  this  point  was  not 
raised  by  the  opposing  counsel,  and  as  evi- 
.deuce  under  the  motion  was  Introduced  by 
both  parties,  It  may  be  more  satisfactory  to 
consider  this  evidence  on  its  merits. 

By  agreement  of  parties,  immediately  after 
the  trial  held  at  the  January  term,  1907,  the 
horses  were  sent  to  Boston  to  be  sold  at  put>- 
lie  auction.  Without  the  knowledge  of  the 
plaintiff,  th^  were  bic'  in  'ly  the  defendant 
on  February  6,  J907,  for  »100,  and  were  at 
once  shipped  to  the  df'fendant's  farm  in  West 
Kenneounk,  where  they  have  since  beeil 
kept 

The  newly  discovered  evidence  seeks  to 
attack  the  verdict  along  two  lines:  First,  by 
showing  the  pitiable  physical  condition  of  the 
horses  at  the  time  they  were  lx>ught  at  auc- 
tion by  the  defendant,  as  tending  to  explain 
the  reason  why  they  did  not  pull  on  January 
13,  190T,:at  a  test  made  by  the  plaintiff  dur- 
ing the  trial  In  the  presence  of  witnesses  who 
testified  to  the  fact-  and,  second,  by  showing 
that  since  the  -  repurchase  they  had  never 
balked,  but  had  been  faithful  workers.  The 
new  evidence  is  bulky,  covering  150  pages, 
while  the  testimony  taken  at  the  trial  covers 
only  62,  and  It  comes  from  9  witnesses  pro- 
duced by  the  defendant  and  from  6  produced 
by  the  plaintiff.  It  all  re).ates  to  conditions 
existing  and  facts  occurring  subsequent  to  the 
trial.  Including  a  {est  made  m  the  presence 
of  both  parties  on  November  6,  1907,  1^^ 
years  after  the  original  sale  on  May  10,  1906. 

While  such  evidence  may  in  certain  cases 
be  regarded  as  newly  discovered,  as  in  State 
v.  Terrlo,  98  Me.  17,  56  Atl.  217,  where  the 
evidence  of  certain  mechanical  experiments 
with  rifle  and  shells  was  Introduced  by  the 
state  at  the  trial,  without  sufficient  oppor- 
tunity for  the  defense  to  meet  it  and  after 
conviction,  upon  a  motion  for  new  trial,  an- 
other expert  was  authorized  to  make  an  ex- 
haustive study  of  the  question  In  order  to  test 
the  accuracy  of  the  conclusions  reached  by 
the  expert  for  the  state;  but  the  force  of 
such  evidence,  which  might  be  termed  newly 
occurring,  instead  of  newly  discovered,  de- 
pends upon  the  circumstances  of  each  par- 
ticular case,  the  nature  ot  the  Inquiry,  and 
the  kind  of  evldance  submitted.  Facts  of  a 
scientific  nature  might  stand  upon  a  differ- 
ent footing  from  ordinary  testimony. 

The  new  testimony  here  is  merely  cmnula- 
tive  on  the  question  of  breach  of  warranty. 
We  fall  to  see  why  the  most  of  it  or  evidence 
equally  forceful,  could  not  have  been  pro- 
duced at  the  trial.  The  test  made  by  the  • 
defendant  in  November,  1907,  the  result  of 
which  is  left  in  doubt,  could  probably  have 
l>een  arranged  while  the  horses  were  In  the 
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plalntUTs  poaseSBlon  at  some  time  between 
the  sale  in  Mar,  1806,  and  the  trial  In  Jan- 
vary,  1907. 

Nor  aie  we  greatly  Impreesed  with  the 
'trtight  of  the  new  evidence.  Had  It  or  its 
equivalent  been  ofle.ed  at  the  trial,  we  do 
not  think  It  probable  that  a  different  ver- 
dict would  have  been  rendered. 

The  rule  governing  such  motions  has  been 
laid  down  in  a  recent  case  in  these  words: 
"The  true  doctrine  is  that,  before  the  court 
will  grant  a  new  trial  upon  this  ground,  the 
newly  discovered  testimony  must  be  of  such 
character,  weight,  and  value,  considered  In 
connection  with  lie  evidence  already  In  the 
case,  that  It  seems  to  the  court  probable  that 
on  a  new  trial,  with  the  additional  evidence, 
the  result  would  be  cl\anged;  or  it  must 
be  made  to  appear  to  the  court  that  injustice 
is  likely  to  be  done  if  the  new  trial  is  re- 
fused. It  Is  not  sufficient  that  there  may  be 
a  possibility  or  chance  of  a  different  result, 
or  that  a- jury  might  be  induced  to  give  a 
different  verdict  There  must  be  a  probabil- 
ity that  the  verdict  would  be  different  upon 
a  new  trial."  Parsons  v.  Railway,  96  Me. 
IJ03,  52  Atl.  1006. 

Applying  this  rule  to  this  particular  case, 
with  that  discretion  which  is  actuated  "by 
a  desire,  upon  the  one  hand,  to  put  an  end 
to  litigation  when  the  parties  have  fairly 
had  their  day  In  court,  and,  upon  the  other, 
to  prevent  the  likelihood  of  any  Injustice  be- 
ing done,"  It  Is  the  opinion  of  the  court  that 
the  entry  should  be: 

Motions  overruled. 

Judgment  on  the  verdlcfl 

(77  N.  J.  li.  28)  - 

TBAVELEBS'  INS.  CO.  v.  WATKINS,  Com'r. 

iBTNA  LIFE)  INa  CO.  v.  SAME. 
(Snpteme  Court  of  New  Jersey.    Dec.  1,  190S.) 

1,  TnSCBANCE    (S    138*)— iNCI-tJSIOW     of    lOFB 

a  wd   accideht  insubahc*  —  authobixt — 

Statdtoey  Pkovisions. 

A  policy  of  life  insurance  containing  provi- 
sions tnat,  in  case  of  bodily  injuries  to  the 
insured  which  shall  prevent  his  pursuing  any 

f sinful  occupation,  the  company  will  pay  for 
im  the  pcemionis  afterward  accruing  on  the 
policy,  is  in  violation  of  the  statute  of  this 
state  which  forbids  the  inclusion  of  life  insur- 
ance and  insurance  against  bodily  inju^  or 
death  by  accident  in  the  same  policy.  F.  Li. 
1902.  p.  407  (P.  L.  1907,  p.  128). 

fEd.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  {  138.*] 

2.  So,  also,  is  a  policy  containing  besides 
tile  usnal  life  insurance  contract,  a  provision 
diat  in  case  of  bodily  injury  to  the  insured 
causing  permanent  total  disability  to  perform 
any  work  or  follow  any  occupation  for  compen- 
sation or  profit,  or  in  case  of  loss  by  accident 
of  eyesight,  hands,  or  feet,  the  insured,  in  lieu 
of  continuing  the  policy,  may  at  his  option  re- 
ceive in  his  lifetime  its  face  value  in  20  annual 
installments,  or  a  life  annuity  of  a  stipulated 
amount,  to  be  ascertained  by  a  table  embodied 
in  the  policy. 
(Syllabus  by  the  Court) 


The  ^tna  Life  Insurance  Ownpany  and 
the  Travelers'  Insurance  Company,  having, 
respectiveiy,  submitted  to  one  WatUns,  com- 
misslcmer  of  banldng  and  insurance,  proposed 
forms  of  policies  as  required  by  Laws  1907, 
p.  133,  c.  72,  and  having  received  notice  of 
Ills  disapproval  of  the  same,  brought  writs 
of  certiorari  to  review  his  action.  Buling  of 
the  commissioner  affirmed. 

Argued  June  term,  1908,  before  OABBI- 
SON,  8WAXZE,  and  PAEtKEK,  JJ. 

B.  V.  liindabory,  for  prosecutors  Ndson 
B.  Oaskill,  Asst  Atty.  Oen.,  for  defendant 

PARKEB,  J.  Section  4  of  a  supplement  to 
the  general  insurance  act,  being  chapter  72,  p. 
136,  Laws  1907,  provides  that  "no  form  of  poli- 
cy of  life  Insurance  shall  be  issued  by  any 
domestic  company,  or  be  issued  or  delivered 
within  this  state  to  any  resident  thereof  by 
a  foreign  life  Insurance  company,  until  after 
such  form  shall  have  beep  filed  with  the 
commissioner  of  banking  and  insurance.  If 
the  commiBsioner  shall  at  any  time  notify 
any  company  of  his  disapproval  of  any  such 
form,  as  contrary  to  law,  specifying  partic- 
ulars, it  shall  b)»  unlawful  for  such  company 
thereafter  to  issue  any  policy  in  the  form  so 
disapproved.  Such  disapproval  of  the  -com- 
missioner may  be  reviewed  by  a  writ  ef  cer- 
tiorari." Pursuant  to  this  statute,  the  Mt- 
na  Life  Insurance  Company  and  Travelers' 
Insurance  Company,  respectively,  submitted 
to  the  commissioner  proposed  new  forms  of 
policy,  and,  having  received  notice  of  bis 
disapproval  of  the  same,  have  brought  these 
two  writs  of  certiorari  to  review  his  abtion. 

The  two  forms  submitted,  one  by  each  com- 
pany, were  not  identical,  but  were  both  re- 
jected on  the  same  ground,,  viz.,  that  each 
policy  combined  a  contract  for  life  Insur- 
ance with  one  for  insurance  against  bodily 
Injury  by  accident,  contrary  to  the  prohibi- 
tion of  our  statute.  The  present  inquiry  is 
whether  the  commissioner  erred  In  this  find- 
ing. Section  1  of  the  "act  to  provide  for  the 
regulation  and  Incorporation  of  insurance 
companies  and  to  regulate  the  transaction  of 
insurance  business  In  this  state"  (P.  L.  1902, 
p.  407),  as  amended  in  1907  (P.  L.  p.  128), 
specifies  13  general  classes  of  insurance  for 
which  companies  may  be  formed  in  this  state. 
Those  pertinent  to  the  present  discussion  are 
classes  3  and  4,  viz. :  "(3)  Upon  the  lives  or 
health  of  persons,  and  every  insurance  ap- 
pertaining thereto,  and  to  grant  purchase  or 
dispose  of  annuities.  (4)  Against  l>odily  In- 
Jury  or  death  by  accident  (and  upon  the 
health  of  persons)."  The  clause  in  parenthe- 
sis was  added  by  the  amendment  of  1907. 
Section  2  provides  tbat  "no  company  shall  be 
formed  for  the  purpose  of  engaging  in  any 
other  kind  of  insurance  than  that  specified  in 
some  one  of  the  subdivisions  of  the  preced- 
ing section,  or  more  kinds  of  Insurance  than 
tie  specified  In  a  single  subdivision,  exc^t 


•For  otli«r  ca«M  n*  same  topic  and  section  NUHBER  In  Deo.  *  Am.  Digs.  1907  to  data,  A  Seportar  IndezM 
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that  a  company  may  be  formed  •  ♦  •  (2) 
for  the  purposes  E^eclfied  in  subdlTlsIons 
third  and  fourth;  •  »  •  contracts  for 
each  of  the  kinds  of  Insurance  specified  In 
the  subdivisions  of  the  preceding  section  shall 
be  In  separate  and  distinct  policies,  except 
that  the  same  policy  may  embrace  risks  speci- 
fied in  subdivisions  fourth  and  fifth."  This 
exception  does  not  affect  the  present  case. 
The  two  prosecuting  companies  were  not  or- 
ganized in  New  Jersey,  but  were  admitted 
to  do  business  here  under  other  provisions  of 
our  law.  Their  admission  by  section  68  of 
the  act  Is  limited  to  the  transaction  in  this 
state  of  "any  class  or  classes  of  insurance 
authorized  by  this  act  to  be  transacted  by 
an  Insurance  company  of  this  state,"  and 
It  Is  not  pretended  bnt  that  all  the  restric- 
tions of  section  2  apply  to  the  prosecut- 
ors. It  will  be  seen  that  while  section  2 
does  not  forbid,  bnt  In  fact  expressly  al- 
lows, the  same  company  to  issue  both  life 
and  accident  policies,  it  prohibits  life  and  ac- 
cident risks  to  be  Joined  in  the  same  policy. 
This  brings  us  to  a  consideration  of  the 
frame  of  the  policies  In  question  and  ea- 
Iiedally  the  clauses  therein  which  were  held 
by  the  commissioner  as  Indicating  a  violation 
of  the  prohibition.  The  sample  form  sub- 
mitted by  the  Travelers'  Company  Is  for  $10,- 
000  payable  'to  the  beneficiary  in  20  annual 
Installments  of  $250  each,  and  one  year  after 
the  last  Installment  a  final  payment  of  $5,- 
000.  It  calls  for  an  annual  payment  of  $186.- 
60  for  20  years.  After  various  provisions 
relating  to  loans,  change  of  beneficiary,  non- 
forfeitable privileges,  and  so  on,  comes  the 
clause  specifically  ruled  on  by  the  commis- 
sioner, as  follows:  "Premiums  on  contract 
paid  by  company  If  insured  Is  wholly  dis- 
abled, as  follows:  After  one  full  annual  pay- 
ment shall  have  been  made  and  before  a  de- 
fault in  the  payment  of  any  subsequent 
premium,  if  the  insured  shall  furnish  satisfac- 
tory proof  that  he  has  become  wholly  dis- 
abled by  bodily  injuries  or  disease  and  will 
be  permanently,  continuously  and  wholly 
prevented  thereby  for  life  from  pursuing  any 
and  all  gainful  occupations,  the  company  by 
an  indorsement  in  writing  upon  this  contract 
will  agree  to  pay  for  the  Insured  the  premi- 
ums, if  any,  which  shall  thereafter  become 
payable  diuring  the  continuance  of  such  dis- 
ability. In  any  such  case  the  premiums  so 
paid  shall  not  be  a  Hen  on  this  contract  and 
the  cash  loans  and  the  values  of  this  contract 
In  the  schedule  on  the  second  page  hereof 
shall  Increase  in  the  same  manner  as  If  the 
premiums  were  being  paid  by  the  Insured. 
If  however,  the  insured  shall  recover  so  as 
to  be  able  to  engage  in  any  gainful  occupa- 
tion during  the  premium  paying  period  the 
company's  ob^gatlon  to  pay  the  premiums 
shall  cease  and  the  insured  shall  resume 
payment  of  premiums  In  accordance  with 
this  contract  on  the  first  premium  date  fol- 
lowing such  recovery.    On  any  anniversary 


of  this  contract  this  provision  may  be  can- 
celed by  the  insured,  in  which  event  the  sub- 
sequent annual  premiums  will  be  reduced 
twenty-five  cents  for  each  one  thousand  dol- 
lars of  insurance  hereunder  and  such  reduc- 
tion will  be  indorsed  hereon."  In  the  agreed 
state  of  the  case  as  submitted  by  this  com- 
pany it  is  stipulated,  among  other  things: 
That  no  additional  premium  Is  charged  for 
a  policy  containing  said  clause  to  that  charg- 
ed for  the  policies  not  containing  it,  but  said 
clause  is  offered  as  a  gratuitous  privilege  or 
advantage  to  the  insured,  and  that  the  privi- 
lege conferred  upon  the  insured  by  the  said 
disability  clause  to  cancel  the  ETame  on  any 
anniversary  date  of  the  said  policy  and  the 
reduction  upon  subsequent  premiums  of  25 
cents  for  each  $1,000  of  insurance  was  incor- 
porated as  a  part  of  the  said  disability  at  the 
request  of  the  Insurance  department  of  the 
state  of  Ohio,  to  be  used  by  said  d^artment 
In  a  measure  to  ascertain  the  present  worth 
of  future  contingent  obligations  assumed  by 
the  company  under  the  disability  provision  in 
addition  to  those  measured  by  the  mortality 
tables. 

CJounsel  for  prosecutors,  however,  in  their 
brief  say  that  "one  more  benefit  or  cotitln- 
gency  is  added,  the  cost  of  which  is  un- 
doubtedly capable  of  calculation,  and  is,  of 
course,  embraced  In  the  premium."  In  oth- 
er words,  while  making  no  reduction  of  pre- 
mium on  a  policy  not  containing  this  special 
clause,  the  company  finds  the  premium  on 
such  policy  sufficient  to  compensate  it  for  any  . 
increased  hazard  arising  from  the  "l>enefit 
or  contingency"  covered  by  the  dause  In 
question.  When  we  analyze  this  "benefit  or 
contingency,"  we  find  It  to  be  this :  Ttiat  the 
first  year's  premium  is  accepted  by  the  com- 
pany as  compensation  for  two  risks — one, 
that  the  insured  may  die  within  the  year 
and  the  additional  term  of  automatic  exten- 
sion, in  this  case  one  month;  the  other,  that 
the  Insured  may  be  disabled  by  disease  or 
bodily  accident  thereafter  at  some  time  dur- 
ing the  twenty  years  during  which  premiums 
are  to  be  paid,  in  which  case  the  company 
agrees  to  pay  for  his  benefit  all  future  pre- 
miums on  the  policy  during  the  continuance 
of  the  disability.  In  an  extreme  case  this 
would  be  19  premiums  or  a  total  In  the  sam- 
ple policy  of  $3,545.40  which  the  comi)any 
pays  for  his  benefit  or  excuses  him  from  pay- 
ing, which  amounts  to  the  same  thing.  Any 
postponement  of  the  accident  decreases  both 
the  chance  and  the  amount  of  risk,  but  we 
cannot  make  of  it  anything  but  a  risk  to  one 
party  and  a  benefit  to  the  other.  To  the  con- 
tingency of  disease  no  objection  was  raised 
by  the  commissioner,  doubtless  on  the  theory 
that,  as  subdivision  3  includes  both  life  and 
health  insurance,  no  objection  exists  to  the 
Incorporation  of  both  risks  in  one  policy. 
But  we  do  not  see  how  the  insurer  can  un- 
dertake in  case  of  accident  to  surrender  Its 
right  to  future  premiums  without  taking  and 
Insuring  the  risk  of  accident  pro  tanto,  nor 
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bow  this  risk  to  the  Insurer,  calculated  and 
allowed  for,  can  be  augbt  but  a  benefit  se- 
cured to  the  Insured  by  his  contract  and  paid 
for  In  the  premium.  Certainly  If  the  agree- 
ment was  to  pay  to  the  beneficiary  by  an- 
nual Installments  In  case  of  such  accident  an 
amount  equal  to  the  premium.  It  would  be 
clearly  an  accident  risk ;  but  there  Is  no  dif- 
ference In  the  result  to  the  company.  While 
It  may  fairly  be  presumed  that  the  com- 
pany did  not  assume  this  additional  risk 
from  purely  altruistic  motives,  we  recognize 
fully  that  the  provision  under  consideration 
Is  ^om  some  points  of  view  highly  beneficial 
to  the  insured  and  the  beneficiary  by  tend- 
ing to  avoid  lapsing  of  life  Insurance  poli- 
cies for  nonpayment  of  premiums  due  to 
the  misfortune  of  the  assured  In  meeting  with 
accident  Ko  very  satisfactory  reason  Is  as- 
signable, so  far  as  we  can  learn,  for  the 
prohibition  of  this  combination  of  risks  In 
one  policy.  The  explanation  that  It  Is  In- 
tended for  the  convenience  of  the  insurance 
departments  In  calculating  reserves  falls  to 
satisfy.  Perhaps  the  statute  under  such  clr- 
cmnstances  should  not  be  extended  by  Impli- 
cation ;  but  this  In  our  judgment  Is  not  a  case 
of  Implication  but  of  coming  within  an  ex- 
press provision. .  However,  w«  note  that  the 
prohibition  is  not  a  new  one ;  In  fact,  the  old 
law  was  more  stringent  than  at  present.  The 
Insurance  law  of  1852  (Revlson  509,  g  1J5)  pro- 
vided that  "no  company  making  insurance 
on  the  health  or  lives  of  Individuals  shall  be 
permitted  to  take  any  other  kind  of  risks." 
This  has  been  relaxed  so  as  to  permit  the 
some  company  to  write  accident  risks  as 
well  as  life  risks  (subdivisions  3  and  4),  so  all 
that  remains  of  the  restriction  In  this  par^ 
tlcnlar  case  is  the  requirement  that  separate 
policies  shall  be  written.  In  this  view  of  the 
case  the  supposition  that  this  restriction  has 
no  .rational  basis  and  should  be  confined  to 
cases  plainly  witbin  its  terms,  loses  much  of 
Its  force,  for  a  statutory  life  of  full  half  a 
century  implies  some  good  reason  for  the 
statute.  We  conclude,  then,  that  the  com- 
missioner was  right  In  refusing  his  approval 
to  the  Travelers'  form  of  policy  submitted. 

The  .Sitna  policy  also  In  our  opinion  con- 
travenes .  the  law  in  the  same  way  as  the 
Travelers',  though  difTerently  drawn.  The 
disability  provisions  are  as  follows:  "Total 
and  Permanent  Disability :  If  .  proof  is  re- 
ceived by  the  company  that  by  reason  of 
bodily  injuries  or  disease  originating  after 
tlie  Issue  of  tlils  policy  the  Insured  has  be- 
come wb(^y,  oontlnttoosly  and  permanently 
xmable  to  perform  any  work  or  follow  any 
ocenpation  for  compensation  or  profit,  this 
insurance  will,  If  all  premiums  previously  due 
have  been  paid,  continue  in  full  force  for 
twelve  months  from  the  time  the  next  pre- 
mium falls  due  without  payment  of  pre- 
mium. At  the  expiration  of  that  time  the 
company  will,  upon  the  request  of  the  life 
beneficiary,  and  assignee.  If  any,  pay  in  full 
settlement  of  this  policy  and  in  lieu  of  all 


other  benlefits  and  privileges  herein  provided 
either  one-twentieth  of  the  sum  insured,  and 
will  pay  the  same  amount  annually  there- 
after until  the  entire  sum  Insured  has  been 
paid,  or  will  pay  the  amount  of  annuity 
shown  by  Table  B  for  the  age  of  the  insured 
at  the  last  birthday  preceding  the  approval 
of  such  proofs  and  tbe  same  amount  annual- 
ly thereafter  during  the  lifetime  of  the  In- 
sured, provided  that  at  every  such  anfnnlty 
payment  satisfactory  proof  Is  furnished  that 
the  Insured  Is  then  living.  In  either  case 
any  indebtedness  to  the  company  against  the 
policy  wlU  reduce  the  annuity  payment  by  the 
company  In  the  same  proportion  that  such 
Indebtedness  bears  to  the  sum  insured.  If 
neither  of  the  above  Installment  payments  is 
requested,  the  Insurance  may,  at  the  expira- 
tion of  eald  twelve  months,  be  continued  un- 
der Its  original  conditions  by  the  payment 
within  the  days  of  grace  of  the  premium  then 
due^  at  the  policy  will  be  entitled  to  the  non- 
f orfeltlng  values  herein  provided.  If  the 
iwllcy  has  reached  the  condition  where  by 
Its  terms  it  has  become  full-paid  at  the  ex- 
piration of  the  twelve  months  above  de- 
scribed. It  may  then  enter  upon  the  disability 
benefits  and  privileges  herein  provided 'upon 
request  of  the  life  beneficiary  and  assignee  to 
that  effect.  The  company  will  alsp  extend  . 
the  privileges  and  benefits  for  total  and  per- 
manent disability  above  described  to  covier 
the  Irrevocable  loss  of  the  entire  sight  of  both 
eyes,  or  the  total  and  permanent  loss  by  re- 
moval or  disease  of  the  use  of  both  hands, 
or  of  both  feet,  or. of  such  loss  of  one  hand 
and  one  foot,  all  occurring  after  the  Issue  ' 
of  this  policy  and  before  default  In  the  pay- 
ment of  the  premium.  If  the  Insured  shall 
recover  from  the  total  disability  above  de- 
scribed before  the  expiration  of  the  said 
twelve  months  the  payment  of  premiums 
hereon  may  be  resumed  with  the  premium 
falling  due  next  after  such  recovery  and  the 
Insurance  wUl  continue  as  originally  Issued; 
or  if  such  recovery  occurs  and  premlumii 
are  not  resumed  then  the  xxilicy  shall  be  re- 
garded as  lapsing  with  the  non-payment  of 
the  first  premium  due  after  such  recovery, 
and  entitled  to  the  non-forfeiting  values 
hereinbefore  described,  subject  to  the  total 
Indebtedness  hereon.  Any  benefit  for  total 
and  permanent  disability  within  the  mean- 
ing of  this  policy  Is  conditioned  upon  the  com- 
pany being  permitted  to  examine  the  Insured 
when  desired  within  one  year  from  the  re- 
ceipt and  approval  of  the  proof." 

From  this  somewhat  voluminous  agreement 
we  gather  that.  In  case  the  Insured  is  de^ 
prlved  by  accident  or  disease  of  his  earning 
power,  he  will  be  entitled  under  the  policy 
to  the  following  benefits  not  otherwise  avail- 
able to  him: 

(1)  A  continuance  of  the  policy  for  one 
year  without  payment  of  premium. 

(2)  At  the  end  of  that  time.  If  Insured  does 
not  recover,  these  options  In  lieu  of  all  other 
benefits  of  the  policy:    (a)  Payment  of  the 
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face  of  tbe  policy  In  20  annual  Inatallmenta, 
or  (b)  an  annuity  for  life  as  per  table  ap- 
pended; (c)  to  contlnne  the  policy  in  force 
by  the  insured  renewing  hla  payment  of  pre- 
miums. 

If  at  the  time  of  dlflabllity  the  policy  Is 
paid  up,  tbe  options  A  and  B  take  effect  at 
once.  Loss  of  eyesight,  or  of  both  hands, 
or  of  both  feet,  or  of  one  hand  and  one  foot, 
give  the  same  rights  as  total  disability.  It 
thus  appears  that  the  company  takes  the 
rttdc  and  the  insured  receives  the  benefit  in 
case  of  accident  within  the  terms  of  the  poli- 
cy of  exercising  the  option  of  having  it  turn- 
ed into  a  mature  endowment  policy,  or  an 
annuity,  or  continuing  it  In  force.  It  can- 
not be  denied  that  a  valuable  right  is  con- 
ferred. The  JEtaa.  policy  Is  therefore  also  in 
our  judgment  within  the  prohibition  of  the 
statute  forbidding  life  and  accident  risks  to 
be  Joined  in  one  contract  It  follows  that  the 
ruling  of  tbe  commissioner  in  both  cases  wUl 
be  afSrmed. 

The  Supreme  Court  of  Massachusetts  ap- 
pears to  have  reached  a  similar  conclusion  re- 
specting these  policies  under  tbe  statute  of 
that  state.  Mtn&  Insurance  Co.  t.  Hardlson, 
198  Mass.  181.  85  N.  B.  407. 

(78  N.  J.  L.  ttl) 

MORRIS  CANAI.  ft  BANKING  CO.  et  aL  ▼. 

STATE  BOARD  OF  ASSESSORS. 

(Court  of  ErroiB  and  Appeals  of  New  Jersey. 

Nov.  16,  1898.) 

1.  Taxation  (J  247*)— Exmiprioif  —  Natoiod 
or  Pbivilxok. 

Immunity  from  taxation  is  sometimes  a 
personal  privilege  and  sometimes  a  privilege  an- 
nexed to  property  as  an  appurtenant,  and,  when 
it  ia  a  personal  privilege,  it  is  incapable  of 
transfer  without  express  statutory  direction, 
but,  when  it  is  annexed  to  property,  it  passes 
with  tbe  grant  of  the  property  as  an  appurte- 
nant to  it. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  326;   Dec.  Dig.  S  247.*] 

2.  Taxation   (J  204*)  —  Exemption  —  Con- 
STBUcnoN  or  Contkaot. 

While  a  contract  of  exemption  from  taxa- 
tion is  valid,  it  is  in  derogation  of  public  right, 
and  its  provisiong  are  to  tie  construed  most 
strongly  against  the  one  claiming  the  benefits, 
and  can  never  l>e  permitted  to  extend  either  in 
scope  or  duration  beyond  what  the  terms  of  the 
concession  clearly  require. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  322;    Dec  Dig.  {  204.*] 

8.  Taxation  (S  247*)— Exemption-Constbuo- 

■nON   or   CONTBACT. 

Morris  Canal  &  Banking  Company's  diar- 
ter  (Act  Dec.  31,  1824  [P.  L.  p.  160]  §  4)  pro- 
vided that  no  taxes  should  be  imposed  upon  the 
company  or  upon  the  stocks  and  estates  whicli 
might  become  vested  in  them  under  the  charter, 
but  that  the  exemption  should  not  extend  to 
any  other  property  of  the  company  than  such  as 
was  possessed,  occupied,  and  used  by  it  for  the 
actual  and  necessary  purposes  of  canal  naviga- 
tion under  the  charter.  A  supplement  to  the 
charter  (Act  March  14,  1871  [P.  L.  p.  4441) 
gave  the  company  power  to  lease  its  canal  with 
ail  its  property  and   franchises,   and   made  it 


lawful  for  the  lessee  nnder  the  lease  to  nas  and 
enjoy  it  for  the  term  of  the  lease.  Held  tliat,. 
there  being  no  provision  in  the  legislative  au- 
thorization to  lease  that  the  privilege  of  ex- 
emption from  taxation  should  pass  to  the  lessee, 
the  privilege  so  far  as  it  was  personal  was  not 
transferred. 

[E}d.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f  327;  Dec.  Dig.  i  247.*] 

4.  Taxation    (}   247*)  —  Exemptions  —  CoH- 

STBUcnoN  or  Cortbact. 

The  charter  providing  that  the  exemption 
slmuld  not  extend  to  property,  except  that  pos- 
sessed, occupied,  and  used  by  the  company  for 
the  actual  and  necessary  purposes  of  canal  nav- 
igation the  property  of  the  company  was  re- 
lieved from  taxation  only  while  possessed,  oc- 
cnpied,  and  used  by  the  company,  and  a  lease 
by  the  company  passing  to  the  lessee  the  pos- 
session of  the  property  with  the  full  rijrht  to 
occupy  and  use  it  operated  to  suspend  the  ex- 
emption whether  personal  or  annexed  to  ths 
property. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  J  327;  Dec.  Dig.  f  247.*] 

Error  to  Supreme  Court 

Certiorari  by  the  Morris  Canal  ft  Banking 
Company  and  another  against  the  State 
Board  of  Assessors  to  review  assessments  for 
taxes  made  by  the  state  board.  From  i 
Judgment  affirming  the  assessments  (67  AtL 
672),  relators,  bring  error.     Affirmed. 

William  H.  Corbin,  for  plaintiffs  in  er> 
ror.  Kobert  H.  McCarter,  Atty.  Oen.,  Ben- 
net  Van  Syckel,  and  John  R.  Hardin,  fOr 
defendants  tn  etiOT. 

OUMMERB,  a  J.  The  Judgment  brought 
l>efore  us  by  this  writ  of  error  sustains  the 
validity  of  a  tax  levied  by  the  state  tHMtrd  of 
assessors  upon  tbe  canal  and  Its  ai^urtenan- 
ces  of  the  Morris  Canal  ft  Banking  C!ompa- 
ny  under  the  railroad  and  canal  tax  act  of 
1884  (Act  April  10,  1884  [P.  L.  p.  142])  and 
its  supplements.  The  sole  question  for  de- 
termination Is  whether  the  property  taxed  la 
exempt  under  the  taxing  provision  contain- 
ed in  the  charter  of  the  company.  That 
provision  is  found  in  the  fourth  section  of 
the  charter  (Act  Dea  81,  1824),  and  is  aa 
follows:  "No  state,  county,  township,  or 
other  public  asseBsments,  taxes  or  charges 
whatsoever  shall  at  any  time  be  laid  or  im- 
posed upon  the  said  canal  company,  or  upon 
the  stocks  and  estates  which  may  become 
vested  in  them  under  this  act;  but  this  ex- 
emption shall  not  extend  to  any  other  es- 
tate or  property  of  the  company  than  sncb 
as  Is  possessed,  occupied  and  used  by  the 
said  company  for  tbe  actual  and  necessary 
purposes  of  said  canal  navigation  under  tliia 
act,  according  to  the  true  intent  and  meaning 
thereof."  P.  L.  1824,  p.  160.  That  this  chap, 
ter  provision  omstltuted  a  contract  between 
the  state  and  the  corporation  whidi  cannot 
be  annulled  or  altered  by  the  state,  without 
the  consent  of  the  corporation.  Is  conceded  by 
the  Attorney  Oeneral  and  his  associates.  Iia 
the  year  1871  the  canal  company  leased  Its 
property  and  franchises  to  tbe  Lehigh  Val- 
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ley  Railroad  Company  In  perpetuity,  under 
'anttaorlty  of  a  snpplement  to  Its  charter  pass- 
ed In  that  year,  which  provided  that  "It 
shall  and  may  be  lawful  for  the  Mortis  Ca-, 
nal  &  Banking  Company,  by  and  with  the 
consent  of  a  majority  In  Interest  of  the  stocli- 
holders  of  said  company,  expressed  In  writ- 
ing and  duly  authenticated  by  affidavit  and 
filed  In  the  office  of  the  Secretary  of  State, 
to  lease  the  canal  of  said  company,  or  any 
part  thereof,  with  all  or  any  of  Its  boats, 
property,  works,  appurtenances,  and  fran- 
chises, to  any  person  or  persons,  or  corpora- 
tion, either  perpetually  or  for  such  shorter 
time,  and  upon  such  terms  and  agreements 
.  as  may  be  agreed  upon  between  'the  said 
contracting  parties;  and  It  shall  be  lawful 
for  the  lessee,  or  the  lessees,  under  said  lease, 
to  use  and  enjoy  the  said  property  and  fran- 
chises so  demised  for  the  term  in  said  leaSe 
mentioned."  Act  March  14,  .1871,  p.  444. 
The  lease  Itself  not  only  demised  the  canal . 
with  its  appurtenances,  and  all  the  corpo- 
rate franchises  of  the  canal  company, '  ex- 
cept that  of  the  Incorporation,  but  also  as- 
signed all  of  the  corporate  rights  and  privi- 
leges then  held,  or  thereafter  to  be  acaulred, 
by  the  canal  company. 

The  contention  on  the  part  of  the  state  Is 
that  the  ettect  of  this  lease  was  to  put  an 
end  to  the  Immunity  from  taxation  thereto- 
fore enjoyed  by  the  Morris  Canal  Company 
ui>on  Its  canal  and  appurtenances,  and  to 
subject  that  property  tliereafter  to  the  op- 
eration of  such  general  laws  as  should  im- 
pose taxes  upon  railroad  and  canal  prop- 
erty. On  the  other  hand,  the  plaintlfTs  in 
error  deny  that  this  was  the  effect  of  the 
lease,  and  assert  that  this  Instrument  by  the 
clause  assigning  to  the  lessee  all  corporate 
rights  and  privileges  of  the  canal  company 
preserved  that  immunity  in  Its  completeness, 
and  transferred  Its  enjoyment  to  the  Lehigh 
Valley  Railroad  Company.  Immunity  from 
taxation  is  sometimes  a  personal  privilege, 
and  sometimes  a  privilege  annexed  to  prop- 
erty as  an  appurtenant  to  it.  When  It  Is  a 
personal  privilege.  It  is  Incapable  of  transfer 
without  exi»res8  statutory  direction.  Morgan 
r.  Louisiana,  03  U.  S.  223,  23  L.  Ed.  860. 
When  it  Is  annexed  to  property,  it  passes 
with  the  grant  of  that  property  as  an  ap- 
purtenant to  It  New  Jersey  v.  Wilson,  7 
Cranrfi,  164,  8  L.  Bd.  803.  The  charter  pro- 
vision now  under  consideration  exempts  both 
the  canal  company  and  the  stocks  and  es- 
tates which  may  become  vested  in  it,  and  so 
would  seem  to  confer  a  privilege,  not  only 
personal,  but  also  annexed  to  the  property  of 
the  company.  So  far  as  it  is  personal,  the 
dause  In  the  lease  to  which  we  have  refer- 
red did  not  In  our  judgment  operate  to  trans- 
fer it  to  the  lessee  company,  for  we  find 
nothing  contained  In  tlfe  leglalative  authoriza- 


tion to  the  canal  company  to  lease  its  pn^ 
«rty  and  franchises  which  can  be  construed 
into  a  consent  by  the  state  that  this  per- 
sonal privilege  granted  to  the  canal  company 
Should  be  passed  by  it  to  Its  lessee.  Nor 
does  it  seem  to  us  that  this  immunity  passed 
to  the  Lehigh  Valley  Company  as  an  appur- 
tenant to  the  property  leased  to  it  Altbougb 
a  contract  of  exemption  from  taxation  is  val- 
id, yet  Its  provisions  are  to  be  construed  most 
strongly  against  him  who  claims  the  benefit 
of  It  Where  It  exists  It  is  to  be -rigidly 
scrutinized,  and  never  permitted  to  extend 
either  In  scope  or  duration  beyond  what  the 
terms  of  the  concession  clearly  require.  It 
Is  In  derogation  of  public  right  and  narrows 
a  trust  created  for  the  good  of  all.  Tucker 
V.  Ferguson,  89  U.  S.  627,  22  L.  Ed.  805; 
Memphis  Railroad  Co.  v.  Commissioner,  112 
U.  S.  617.  6  Sup.  Ct.  299,  28  L.  Ed.  831; 
State  Board  of  Assessors  v.  Morris  &  Essex 
R.  R.  Co.,  49  N.  J.  Law,  199.  7  Atl.  826;  Sis- 
ters of  Charity  of  St  Elizabeth  v.  Cory, 
Collector,  78  N.  J,  Law,  699,  65  Atl.  50O. 
The  present  charter  contract  does  not  pro- 
vide for  a  perpetual  Immunity  from  taxation. 
It  declares  that  the  "exemption  shall  not 
extend  to  any  other  estate  or  property  of  the 
company  than  such  as  Is  possesssed,  occu- 
pied and  used  by  the  said  company  for  the 
actual  and  necessary  purposes  of  canal  navi- 
gation." The  meaning  of  this  limitation,  in 
view  of  the  principle  thus  quoted,  seems  to 
ns  to  be  clear.  By  force  of  It  the  property 
of  the  company  is  relieved  from  taxation 
only  so  long  as  It  Is  possessed  by  the  com- 
pany, occupied  by  the  company,  and  used  by 
the  company.  When  any  one  of  these  three 
conditions  ceases  to  exist  the  Immunity  from 
taxation  granted  by  the  charter  comes  to 
an  end.  The  effect  of  the  lease  to  the  Le- 
high Valley  Railroad  Company  was  to  pass 
to  it  the  possession  of  the  leased  property, 
with  the  full  right  to  occupy  and  use  the 
same.  Since  that  lease  went  into  ettect  the 
Morris  Canal  Company  has  neither  possess- 
ed, occupied,  or  used  any  part  of  that  prop- 
erty, and,  so  long  as  that  property  remains 
out  of  Its  possession,  so  long  as  It  leases  to 
occupy  and  use  It  the  Immunity  from  taxa- 
tion conferred  upon  it  and  its  property  by 
the  charter  provision  under  consideration  is 
suspended.  Whether  in  case  the  lease  should 
be  terminated  by  the  default  of  the  lessee 
or  otherwise,  and  the  property  should  there- 
by revert  to  the  lessor,  and  be  thereafter  oc- 
cupied and  used  by  It  this  grant  of  Immuni- 
ty Will  be  revived,  Is  not  before  us  for  de- 
termination. It  is  enough  to  say  that  under 
present  conditions  the  Morris  Canal,  with 
its  appurtenances,  is  subject  to  taxation 
under  the  railroad  and  canal  tax  act  of  1884. 
The  Judgment  under '  review  will  be  at' 
firmed. 
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MAYOR,  ETC.,  OF  CITY  OF  NEWARK  t. 

HATT  et  al. 
(Supreme  Oonrt  of  New  Jersey.    Dec.  17, 1908.) 

1.  MUNIOIPAt  COBPOBATIONB  ({  386*)  —  VA- 
CATING Streets— Compensation. 

The  right  of  a  property  owner  to  damages 
for  the  vacation  of  a  street,  when  his  property 
is  not  deprived  of  all  access,  depends  upon  the 
statutory  provisions  for  compensation. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  929;    Dec  Dig.  I 

2.  Municipal  Coepobations  (J  886*)— Vaoat- 
INO  Stbeet— Daicaoes. 

Under  the  supplement  to  the  charter  of 
Newark  (Act  March  28,  1862,  P.  L.  p.  333), 
property  owners  are  not  entitled  to  damages  for 
the  vacation  of  a  street,  when  the  vacation  does 
not  deprive  the  property  of  all  access. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.-f  929;  Dec.  Dig.  8 
386.*1 

(Syllabus  by  the  Conrt.) 

Certiorari  by  the  Mayor  and  Common 
Council  of  the  City  of  Newark  against  George 
T.  Uatt  and  others  to  review  an  award  of 
commissioners.    Award  set  aside. 

Argued  June  term,  1908,  before  GARRI- 
SON, SWATZE,  and  PARKER,  JJ. 

Francis  (3hlld,  Jr.,  and  Malcolm  McLear, 
for  prosecutors.  Chandler  W.  Riker,  for  de- 
fendants Kilburn  &  Osborne.  Joseph  A. 
Beecher,  for  defendants  Hatt  &  Brown. 

SWAYZB,  J.  The  city  of  Newark,  In 
pursuance  of  a  contract  with  the  Pennsylva- 
nia Railroad  Company  and  the  Central  Rail- 
road Company  of  New  Jersey,  vacated  cer- 
tain streets,  near  to,  but  not  abutting  upon, 
the  lands  of  the  defendants.  There  was 
still  access  to  the  lands  from  the  city,  ex- 
cept by  way  of  the  portion  of  the  streets  va- 
cated. One  of  the  streets  cm  which  the  prop- 
erties of  Kilburn  and  Osborne  abutted  was 
made  a  cul-de-sac.  The  circuit  court  held 
that  the  true  rule  for  estimating  damages 
was  the  direct  and  substantial  depreciation 
of  the  market  value  of  land,,  consequent  up- 
on iBucb  vacating,  and  that  such  depreciation 
was  the  test  of  whether  an  award  or  assess- 
ment of  damages  should  be  made,  whether 
such  land  did  or  did  not  front  on  the  vacated 
street  otr  the  vacated  part  of  a  street,  and 
that.  In  thia  matter,  damages  resulting  from 
the  said  vacating,  and  from  the  elevation  of 
the  said  tracks  and  building'  or  the  struc- 
tures necessary  therefor,  and  the  operation 
Of  the  said  railroads  thereon,  should  be  con- 
sidered by  the  commissioners,  and  directed 
the  commissioners'  to  award  to  the  objectors 
such  damage  as  had  resulted  by  reason  of 
the  vacating  of  the  streets,  and  also  the 
damage  resulting  from  the  elevation  of  the 
tracks  and  the  building  of  structures  in  con- 
nection therewith,  or  Incident  thereto,  and 
also  the  damage  resulting  from  the  opera- 
tion of  the  railroads  upon  the  elevated  struc- 
tures. 


In  pursuance  of  this  order,  the  commis- 
sioners reported  that  they  had  estimated  and 
assessed  the  damage  which  the  defendants 
bad  sustained  by  the  vacating  of  the  streets, 
and  by  reason  of  the  elevation  of  the  trades, 
and  the  building  of  structures  In  connection 
therewith  and  Incident  thereto  upon  the  said 
streets,  and  of  the  operation  of  the  said 
railroads  upon  the  said  elevated  .structures. 

In  response  to  a  rule  of  this  court,  the 
commissioners  have  certified  that  they  found 
that  the  properties  were  injured  and  the 
market  value  thereof  decreased  by  the  ele- 
vating and  the  erecting  of  the  structures 
across  the  part  of  the  streets  vacated,  but 
foimd  that  the  abutment  of  the  railroad  did 
not  Interfere  with  the  properties  getting  the' 
amount  of'  air  and  light  they  respectively 
got  before  such  elevation,  and  that  the  op- 
eration of  the  railroads  did  not  injure  the 
property. 

The  report  of  the  commissioners  makes  no 
distinction  between  damages  arising  out  of 
the  act  of  the  city  in  vacating  portions  of  t 
the  streets,  and  those  arising  from  the  erec- 
tion of  the  walla  necessary  to  carry  the  ele- 
vated structure.  Although  notliing  was 
awarded  by  reason  of  the  obstruction  to 
light  and  air,  we  cannot  say  that  the  ob- 
struction caused  by  the  elevated  structures 
was  the  same  that  would  have  been  caused 
by  the  mere  act  of  vacation.  The  circuit 
court  and  the  cojnmlssioners  seem  to  have 
thought  that  different  elements  of  damage 
might  be  involved,  and  tills  may  well  be. 
The  vacation  affected  only  the  public  right 
The  owners  of  the  lands  may  still  have  had 
some  private  rights  of  passage  which  were 
cut  off  by  the  act  of  the  railroad  companies 
in  building  their  structures,  and,  even  If  no 
such  private  rights  of  passage  were  involved, 
it  may  lie,  for  aught  we  can  tell  from  the 
record,  that  temporary  damage,  caused  by 
the  necessary  inconvenience  due  to  the  build- 
ing of  the  structures  was  included  in  the 
award.  For  such  damages  the  city  is  not 
liable.  The  authority  to  award  damages  for 
vacating  streets  in  Newark  is  found  In  the 
act  of  March  28,  1862  (P.  I*  p.  333).  Ibis 
act  provides  that:  "'Whenever  the  common 
council  shall  determine  by  ordinance  to  va- 
cate any  street,  and  any  land  will  be  taken 
by  such  vacating,  the  council  are  authorized 
to  agree  with  the  owner  or  owners  of  such 
land,  as  to  the  amount  of  the  damages,  and 
pay  the  same."  This  obviously  relates  only 
to  the  act  of  the  city,  and  not  to  the  act  of 
the  landowner  In  subsequently  building  upon 
the  portion  vacated.  We  need  not  consider 
whether  the  liability  of  the  city  was  increas- 
ed by  reason  of  the  fact  that  the  vacatloh 
was  in  pursuance  of  a  contract  with  the 
railroad  companies  which  had  for  its  object 
the  elevation  of  the  tracks.  That  contract 
did  not  purport  to  bind  the  city  to  pay  all 
damages,  but  one-half  was  to  be  paid  by  the 
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GompanlefL  It  waB  manlfefltlj'  Intended  only 
to  provide  for  an  adJuBtment  of  this  Item  of 
liability  between  tbe  contracting  parties, 
and  not  to  confer  legal  rights  upon  others. 
Ab  to  third  parties,  the  city  and  the  rail- 
road companies  remained  liable,  each  for  its 
own  acts.  Counsel  for  the  defendants  ar- 
gued that  the  cases  in  the  Court  of  Appeals 
of  New  York  arising  out  of  the  elevation  of 
the  tracks  of  the  New  York  8c  Harlem  Rail- 
road Ckunpany  established  a  different  rule. 
Most  of  these  cases  were  salts  against  the 
railroad  company,  and  not  against  the  city; 
bnt  it  appears  from  the  report  of  Lewis  v. 
New  York  ft  Harlem  Railroad  Company,  162 
N.  Y.  202,  56  N.  £.  640,  and  Sander  v.  State, 
182  N.  7.  400.  75  N.  E.  234,  that  the  work  of 
building  the  elevated  structure  in  that  case 
was  done  by  a  board  appointed  by  the  mayor, 
which  was  directed  to  take  the  entire  charge 
and  control  of  the  Improvement,  and  that 
by  statute  the  property  owners  were  author- 
ized to  present  their  claims  for  damages  for 
allowance  to  the  court  of  claims  of  the  state 
of  New  York.  This  presents  a  very  different 
situation  from  the  present  case.  In  which 
the  only  act  of  the  city  was  the  vacation  of 
the  streets,  and  all  that  was  done  subse- 
quently, was  done  by  the  railroad  companies 
themselves,  upon  their  own  responsibility. 
The  charter  of  Newark  contains  no  such  pro- 
vision as  the  New  York  act.  It  authorizes 
the  common  council  to  pay  only  when  laud 
Is  damaged  by  the  vacation. 

The  more  important  question  In  the  case  Is 
whether  owners  of  land  that  does  not  abut 
upon  the  portion  of  the  street  vacated  are 
entitled  to  damages  where  the  access  to  their 
lands  Is  not  wholly  destroyed.  "The  vacation 
of  a  street,"  we  have  said,  "does  not  In  the 
least  Impair  private  rights.  It  is  only  a  sur- 
render or  extinction  of  the  public  easement" 
United  N.  J.  R.  R.  Co.  v.  National  Docks, 
etc,  Co.,  67  N.  J.  Law,  623,  81  Atl.  981, 
citing  Dodge  v.  Pennsylvania  R.  R.  Co.,  43 
N.  3.  Bq.  351,  11  Atl.  761 ;  Id.,  46  N.  J.  Bq. 
366,  19  Atl.  622;  Read  v.  Camden,  64  N.  J. 
Law,  347,  874,  24  Atl.  649.  It  Is  only  because 
no  private  property  rights  of  the  landowner 
were  affected  that  the  rule  denying  damages 
In  snch  cases,  in  the  absence  of  a  statute, 
could  be  sustained  under  our  constitutional 
provisions.  That  rule  found  its  justiflcatlon 
in  the  necessity  of  Intrusting  to  the  public 
authorities  the  iwwer  to  determine  whether 
the  public  should  continue  to  bear  the  burden 
of  maintaining  any  particular  highway.  That 
was  as  much  a  matter  of  public  administra- 
tion as  the  paving  of  streets.  The  property 
owner  may  suffer  special  damage  if  the  mu- 
nicipal authorities  refuse  to  pave  or  neglect 
to  keep  a  pavement  in  repair,  Just  as  he  may 
suffer  If  they  neglect  to  maintain  a  highway 
which  gives  more  convenient  access  to  his 
property.  To  hold  that  the  landowner  has  a 
property  right  which  would  be  Injured  by 
the  abandonment  of  the  public  easement 
would  prevent  the  municipal  authorities  from 


vacating  the  most  useless  highway  and  sub- 
stituting a  better  one,  without  Incurring  lia- 
bility to  landowners,  and  would  unduly  ham- 
per the  administration  of  public  affairs,  by 
substltating  in  effect  the  Judgment  Of  a  Jury 
In  an  action  at  law  for  the  Judgment  of  the 
municipal  authorities.  The  damages  arising 
from  the  vacation  of  a  street,  like  the  daio- 
ages  from  a  sewer,  are  incidental  damages 
resulting  from  the  pn^per  exercise  of  the 
functions  of  the  municipality,  for  which  it  is 
not  responsible.  Simmons  v.  Paterson,  60  N. 
3.  £q.  385,  888^  46  Atl.  995,  48  L.  R.  A.  717, 
83  Am.  St.  Rep.  642.  Such  Incidental  dam- 
age is  damnum  absque  injuria.  Marcus  Sayre- 
Co.  V.  Newark,  60  N.  J.  Bq.  861,  807,  45  AtL 
986.  It  was  considerations  of  this  cbaract^ 
that  led  to  and  Justified  the  common-law  rule 
exempting  the  municipality  from  liability  to 
damages  caused  by  the  vacation  of  a  street 
at  least  in  cases  where  access  to  property 
was  not  wholly  destroyed.  The  reasons  are 
well  stated,  with  ample  citation  of  authori- 
ties, In  Cooley  on  Constitutional  Limitations 
(6th  Ed.)  251,  253,  and  1  Hare's  American 
Constitutional  Law,  880.  The  rule  has  been 
adopted  In  this  court  (Kean  v.  Elizabeth,  54 
N.  J.  Law,  462,  24  Atl.  495),  and  by  the  Court 
of  Chancery  (Dodge  v.  Pennsylvania  R.  R., 
43  N.  J.  Eq.  351,  355,  356,  11  Atl.  751), 
Both  cases  were  affirmed  by  the  Court  of  Er- 
rors and  Appeals.  The  principle  was  carried 
to  an  extreme  In  some  Jurisdictions,  and  as 
population  increased,  and  the  difference  be- 
tween urban  streets  and  rural  highways  be- 
came better  nnderstood,  statutes  were  enact- 
ed, of  which  the  act  of  1862,  amending  the 
charter  of  Newark,  is  an  instance.  The  right 
of  the  defendants  to  damages  depends  up<a 
that  act  It  provides  only  for  the  payment 
for  damages  to  land.  This  excludes  personal 
damages  to  the  individnal  arising  out  of  the 
less  convenient  access  to  his  property  from 
certain  parts  of  the  city— a  distinction  well 
stated  by  Chief  Justice  Gibson  in  the  Phila- 
delphia &  Trenton  R.  R.  Co.  Case,  6  Whar- 
ton (Pa.)  85,  44,  36  Am.  Dec.  202.  We  think, 
upon  a  fair  construction,  it  excludes  also  in- 
cidental damages  arising  from  the  proper 
execution  of  a  municipal  undertaking,  as. In 
Simmons  v.  Paterson  and  Marcus  Sayre  Co. 
V.  Newark.  Personal  damages  and  Inddenta) 
damages  to  property  may  be  special  and  Jus- 
tify the  person  injured  In  questioning  the 
municipal  proceedings  by  certiorari,  as  in 
Morris  &  Cummings  Dredging  Co.  v.  Jersey 
City,  64  N.  J.  Law,  142,  45  Atl.  917,  and 
Beecher  v.  Newark,  64  N.  J.  Law,  475,  46  Atl. 
166.  and  may  still  not  be  such  damages  to 
land  as  the  act  of  1862  provides  for.  In  the 
present  case,  the  defendants  probably  have 
suffered  by  the  vacation  of  a  portion  of  the 
street  a  depreciation  of  the  value  of  their 
property,  because  It  has  a  less  convenl«rt 
means  of  access  to  certain  portions  of  the 
city,  and  is  situated  upon  only  one  thorough- 
fare, instead  of  upon  two;   but  this  loss  is 
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tbe  same  In  cbanicter  that  w<rald  be  canaed 
bsr  the  failure  of  the  dty  to  pave  the  street  or 
to  keep  the  pavement  In  good  repair.  It  la  a 
loss  arising  out  of  the  probable  diversion  'of 
traffic,  and  hence  Incidental  only.  Tbe  de- 
fendants naturally  might  anticipate  a  contln- 
ufince  of  the  street,  and  tbe  probability  of 
continuance  added  Value  to  their  land;  but 
their  legal  right  was  to  have  It  contlnned 
only  ao  long  as  tbe  city  authorities  might 
find  it  to  the  public  interest  They  have  loet 
the  advantage  which  they  anticipated,  but 
their  anticipation,  however  reasonable  It  may 
have  been,  is  not  a  property  right  for  which 
the  city  ought  to  compensate,  unless  com- 
pensation la  required  by  the  statute.  Tbe 
^tory  of  the  law  and  the  analogy  of  the 
cases  we  have  cited  lead  us  to  the  conclusion 
that  the  only  damages  to  land  In  the  view  of 
the  Legislature  were  those  direct  damages 
which  may  arise  to  an  owner  whose  access 
Is  completely  cut  off.  Such  was  the  view 
taken  by  the  New  Tork  Court  of  Appeals  in 
In  similar  case  (Coster  v.  Mayor  of  Albany, 
4S  N.  Y.  S99),  which  was  subsequently  fol- 
lowed In  a  case  which  seems  quite  on  all 
fours  with  the  case  at  bar  (Fearing  ▼.  Ir- 
win, 65  N.  T.  486).  A  similar  result  was 
reached  In  Stanwood  v.  Maiden,  167  Mass. 
17,  31  N.  B.  702,  16  I..  R.  A.  591.  We  have 
considered  the  reasons  given  for  a  different 
conclusion  in  Pennsylvania  (In  re  Vacation 
of  Part  of  Melon  St.,  182  Pa.  397,  38  Atl. 
482,  38  L.  R.  A.  276),  but  prefer  the  views 
expressed  In  Massachusetts  and  New  York. 
In  construing  a  statute  It  Is  Important  to 
adopt  a  workable  rule,  and  we  must  assume 
such  was  the  legislative  intention.  The  act 
of  1862  autboriaes  the  common  council  to 
agree  with  tbe  owner  of  the  land  which  will 
be  damaged  as  to  the  amount  of  damages, 
and,  in  case  no  agreement  is  made,  provides 
for  the  appointment  of  commissioners  to  esti- 
mate and  assess  the  damages.  Tbe  Legis- 
lature could  only  have  had  In  view  such 
landowners  as  the  common  council  could  see 
would  be  damaged.  If  they  meant  only  those 
whose  access  to  their  land  would  be  cut  off, 
the  dieterminatlon  by  the  common  coundl  of 
those  with  whom  It  was  bound  to  treat  was 
a  simple  matter.  If,  however,  they  meant 
an  landowners  who  might  be  Incidentally 
damaged,  the  ascertainment  of  the  persons 
would  be  most  difficult,  and  In  some  cases 
impossible.  We  can  readily  imagine  a  case 
where  every  property  owner  In  Newark  might 
suffer  incidental  damage  by  the  vacation  of 
a  small  part  of  <me  of  Ite  main  streets,  and 
In  every  case  the  damages  must  shade  off 
imperceptibly  from  those  whose  property  is 
much  depreciated,  through  those  who  suffer 
less  and  'less,  up  to  tbe  vanishing  point  It 
certainly  could  not  have  been  the  intention 
to  Impose  upon  the  common  council  the  decl- 
■lon  of  BO  nice  a  question  about  which  men's 


opinioni  as  to  ttie  exlstenee  of  any  damage 
would  Inevitobly  differ.  There  Is  nothing  in 
tbe  statute  to  suggest  that  there  is  any  lim- 
itation to  landowners  within  the  same  block 
or  to  those  wlioae  lands  are  left  along  a  cul- 
de-sac,  and  we  must  adopt  the  broad  and 
quite  Impracticable  construction  that  extoids 
the  right  to  all  who  are  damaged,  even  Ind- 
dentolly,  unless  we  limit  it  to  tboie  who  ars 
directly  damaged  by  being  deprived  of  access 
to  their  land.  We  prefer  tbe  latter  constmo- 
tlon.  The  loss  which  It  entails  la  no  greater 
than  the  loss  suffered  by  those  who  are  in- 
jured by  the  lawful  operation  of  a  railroad, 
for  which  no  action  will  lie.  Beseman  r. 
Pennsylvania  R.  R.  Co.,  50  N.  J.  Law,  286, 
13  Atl.  164,  where  Chief  Justice  Beaaley  vin- 
dicated the  results  by  a  similar  course  of 
reasoning  to  that  adopted  by  us. 

The  proceedings,  so  far  as  they  award 
damages  to  Hatt  Brown,  Kilburn,  and  Os- 
borne, should  be  set  aside; 


(71  N.  J.  a  »7) 
KLEMMESt  V.  KBRN8. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  19,  1806.) 

MOBTOAOES    ({    280*)   —  SaLB    or   MOBTQAQBO 
PBOPBRTT— ASSTTMFTIOn   OF  DEBT. 

Though  tbe  assumption  of  a  mortgage  debt 
by  a  subsequent  purchaxer  Is  absolute  and  un- 
qualified in  the  deed  of  conveyance  to  bim,  it 
will  be  controlled  by  a  collateral  contract  be- 
tween him  and  hia  grantor,  not  embodied  in  the 
deed,  and  the  mortgagee  cannot  enforce  the  con- 
tract of  assumption  appearing  In  the  deed  unleaa 
the  grantor  could. 

[Ed.  Note.— For  other  cases,  sea  Mortgages^ 
Dec.  Dig.  {  280.*] 

(Sylfatbns  by  tbe  Court) 

Appeal  from  Court  of  (Jhancery. 

Action  by  Cecelia  Klemmer  against  Edgar 

L.  Kerns.    From  a  decree  dismissing  the  bill, 

plaintiff  appeals.    Affirmed. 

Vice  Chancellor  Bergm  filed  the  following 
conclusions : 

"As  this  case  has  been  fully  argued,  and 
is  in  a  very  narrow  compass,  I  think  that  I 
will  dispose  of  It  now.  The  bill  1$  filed  for 
the  purpose  of  requiring  the  defendant. 
Kerns,  to  pay  a  deficiency  existing  between 
the  amount  due  on  a  mortgage  and  the  price 
for  which  the  property  sold  under  foreclo- 
sure of  It  The  claim  Is  based  upon  a  clause 
in  a  deed  made  by  Charles  E.  Napp  to  B.  Ii. 
Kerns,  in  which  the  grantee  assumes  the  pay- 
ment of  a  mortgage  Indebtedness  upon  the 
property,  part  of  which  la  represented  by  the 
foreclosed  mortgage.  I  have  before  me  the 
case  of  Crowell  v.  Hospital  of  St  Barnabas, 
reported  in  27  N.  J.  Eq.  650,  and  will  read  a 
part  of  the  opinion  to  be  found  on  page  656 
of  27  N.  J.  Eq.-.  'But  the  right  of  the  mort- 
gagee to  this  remedy  does  not  result  from 
any  fixed  or  vested  right  in  him,  arising  ei- 
ther from  the  acceptance  by  the  subseqaoit 
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porcbaset  ■  of  the  coaveyance  of  the  mort- 
gaged premises,  or  from  the  obligation  of  the 
grantee  to  pay  the  mortgage  debt  as  between 
himself  and  bis  gmntor.  Though  the  as- 
somptioD  of  the  mortgage  debt  by  the  sub- 
seqaent  purchaser  is  absolute  and  unquall-i 
fled  In  the  deed  of  conveyance.  It  will  be 
controlled  by  a  collateral  contract  made  be- 
tween him  and  his  grantor  which  Is  not  em- 
bodied In  the  deed.'  These  words,  I  think, 
establish  the  rule  which  must  control  this 
case.  It  appears,  and  I  think  I  would  not 
be  Justified  In  any  other  finding  under  this 
evidence,  that  Mr.  Napp,  the  owner  of  the 
property,  and  who  had  assumed  the  pay- 
ment of  this  mortgage  Indebtedness,  convey- 
ed it  to  the  defendant.  Kerns,  not  as  an  abso- 
lute conveyance,  but  as  between  themselves, 
to  secure  to  Kerns  the  payment,  not  only  of  a 
debt  then  existing  and  due  to  him  from  the 
grantor,  Kapp,  but  for  such  other  moneys  as 
he  might  disburse  In  the  holding  and  protec- 
tion of  the  prc^erty  for  Mr.  Napp.  So  we 
have  this  situation:  That,  as  between  Mr. 
Napp  and  Mr.  Kerns,  there  was  a  collateral 
agreement,  by  the  terms  of  which  Mr.  Kerns 
was  to  hold  this  property  for  an  Indebted- 
ness due  or  to  accrue  from  Mr.  Napp  to  him, 
and  assumed  the  payment  of  the  mortgage 
debt,  although  the  conveyance  was  absolute 
on  Its  face.  Manifestly,  under  such  a  condi- 
tion, Mr.  Napp  could  not  enforce  this  assump- 
tion by  a  bin  on  his  own  behalf  against  Mr. 
Kerns,  nor  compel  him  to  pay  the  deficiency, 
even  If,  because  of  his  prior  assumption,  he 
had  been  compelled  to  pay  the  money.  That 
being  the  situation,  I  am  at  a  loss  to  see  how 
the  present'  complainant's  position,  whose 
right  is  only  one  of  subrogation,  would  be 
any  greater  or  higher  than  that  of  Mr.  Napp. 
If  Mr.  Napp  cotild  not  enforce  It,  naturally 
the  complainant  has  no  other  or  greater  rlgbt. 
"The  result  of  which  Is  that  I  feel  con- 
strained to  advise  that  this  blH  miust  be  dis- 
missed, and  the  defendant  allowed  a  decree." 

John  S.  Van  Dike,  for  appellant  Qeorge 
W.  MacPherson,  for  respondent 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  set  forth  In 
the  opinion  filed  in  the  Court  of  Chancery  by 
Vice  Chancellor  Bergen. 

CIS  N.  J.  u  TU) 

ANDERSON  V.  PENNSYLVANIA  R.  CO. 

'{Court  of  finois  and  Appeals  of  New  Jersey. 

Nov.  18.  1006.) 

Naviqable  Watkbs   (t  26*)— Collision   or 
Tacht  With  Bbidob— Qitestions  fob  Jubt 

— NBGLIGEWCB— CONTBIBUTOBT  NEOLIOBNCE. 

Plaintiff's  yacht,  on  approaching  a  draw- 
bridge and  desiring  to  pass  through,  received  a 
warning  signal,  whereupon  plaintiff  lay  to  in 
a  safe  place  until  another  signal  was  given,  in- 
terpreted by  those  on  the  boat  as  a  signal  to 
■come  on.    The  bridge  had  begun  to  open,  and 


continued  to  open,  though  slowly,  until  the  col- 
lision, which  finally  occurred.  The  boat  was 
nnder  sail,  but  the  sail  not  drawing,  and  she 
was  going  with  the  tide,  though  it  was  inferable 
from  the  testimony  that  steerage  way  might 
have  been  gained  at  any  time  by  trimming  sheet. 
At  150  or  200  yards,  accordmg  to  the  testi- 
mony, another  signal  was  given  from  the  bridge, 
indicating  the  left  span  as  the  one  to  pass 
through.  At  about  50  feet  from  the  bridge,  the 
tender  called  out  that  they  must  go  back,  and 
could  not  get  through.  It  was  then  too  late  to 
avoid  collision.  Held;  on  these  and  the  other 
circnmstances  as  testified  to,  that  the  exist- 
ence .of  negligence  on  the  part  of  the  bridge 
tenders,  and  of  contributory  negligence  of  the 
navigator  of  the  boat,  were  both  questions  for 
the  jury,  and  that  a  nonsuit  was  error. 

[Ed.  Note.— -For  other  cases,  see  Navigable 
Waters.  Cent  Dig.  (  IQi;   Dec.  Dig.  {  2a *] 

Gummere,  C.  J.,  and  Reed,  Voorhees,  Min- 
turn,  Vredenbuigh,  Gray,  and  Dill,  Jj.,  dis- 
senting. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court 

Action  by  Artillias  A.  Anderson  against 
the  Pennsylvania  Railroad  Company.  Plain- 
tiff was  nonsuited,  and  brings  error.  Re- 
versed, and  a  venire  de  novo  awarded. 

Samuel  W.  Shinn  and  John  W.  Wescott 
for  plalntlfC  In  error.  Gasklll  &  Oasklll,  for 
defendant  In  error. 

PARKER,  J.  The  plaintiff  in  error,  who 
was  plaintiff  below,  was  the  owner  of  a  sail- 
ing yacht  and  sued  the  defendant  company 
for  damages  caused  by  collision  of  the  said 
yacht  with  a  swinging  draw  of  the  defend- 
ant's railroad  bridge  over  Rancocas  creek  in 
the  county  of  Burlington.  At  the  trial  In  the 
Supreme  Court  circuit  motion  was  made  to 
nonsuit  the  plaintitt  on  two  grounds:  First 
because  no  negligence  of  defendant's  serv- 
ants in  the  management  of  the  bridge  bad 
been  shown ;  secondly,  because  of  contribu- 
tory n^ligence  in  the  management  of  the 
t>oat.  From  tha  remarks  of  the  court  la 
disposing  of  the  motion,  we  Infer  that  the 
nonsuit  which  was  entered  was  granted  on 
the  ground  of  contributory  negligence.  The 
case  Is  here  on  writ  of  error  to  the  Judgment 
then  entered ;  and,  if  a  nonsuit  was  Justified 
on  either  ground,  it  should  stand. 

Rancocas  creek  at  the  place  in  question, 
which  is  Just  at  its  month.  Is  quite  a  wide 
stream,  which  might  well  be  described  as  a 
river,  running  east  and  west  On  the  north 
or  right  bank  Is  the  village  of  Delanco;  op- 
posite, on  the  south  bank.  Riverside.  These 
two  places  are  connected  by  a  county  bridge, 
east  of  which,  at  a  distance  of  about  400 
yards  or  more,  la  tlie  defendant's  railroad 
bridge,  running,  as  indicated  by  the  official 
maps,  nearly  northeast  and  southwest  while 
the  county  bridge  runs  nearly  north  and 
south.  By  bearing  these  details  in  mind  an 
apparent  inconsistency  In  the  testimony  Is 
fully  explained,  and  the  case  will  be  more 
readily  understood.  The  accident  occurred 
on  May  26, 1005,  at  about  6 :45  p.  m..  It  being 
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atlll  light  Shortly  prior  to  that  time  plain- 
tiff's boat,  with  plaintiff  aboard,  and  having 
one  Parker  to  navigate  It,  came  np  the  Dela- 
ware river,  and  entered  the  mouth  of  Ban- 
cocas  creek  on  the  way  to  Halnesport,  near 
Mt  Holly.  There  was  a  strong  tide  setting 
up  the  stream.  The  wind  was  light,  and  the 
boat,  sailing  free,  passed  through  the  draw 
of  the  wagon  bridge.  After  going  about  one- 
third  the  distance  to  the  other  bridge,  plain- 
tiff and  Parker,  who  was  steering,  saw  the 
bridge  tender  on  the  railroad  bridge  wave  a 
red  flag  for  them,  and  a  white  flag  for  .an 
approaching  train  which  was  Just  leaving  the 
Klverslde  station.  Parker  accordingly  head- 
ed for  the  power  house  at  Riverside,  and  lay 
to  In  a  position  out  of  the  tide,  about  400 
yards  from  the  railroad  bridge.  They  waited 
there,  according  to  Parker's  testimony,  until 
"the  train  had  gone  on  towards  Delanco,  and 
they  had  started  to  turn  the  draw."  The 
bridge  tender  waved  his  white  flag,  and 
shouted  something  which  Parker  and  plain- 
tiff could  not  make  out  because  of  the  wind. 
Parker  called  out,  "We  are  coming  through." 
The  draw  continued  to  turn ;  and  presently 
he  got  under  way,  turning  first,  as  he  says, 
toward  the  wagon  bridge,,  then  let  the  boat 
pay  off  toward  the  boathouses  on  the  Delanco 
side  until  it  reached  mid  stream.  Then  he 
seems  to  have  beaded  for  the  bridge,  and 
slacked  off  the  sheet  so  that  the  sail  should 
not  draw,  moving  by  the  tide  alone  It  Is  not 
certain  Just  what  sail  this  was,  as  the  testi- 
mony Is  vague  as  to  the  exact  type  of  the 
boat  She  is  described,  in  Parker's  testi- 
mony, as  a  "two-masted  sloop,  with  a  Jib." 
Plaintiff  says  she  was  42  feet  long  and  14 
feet  beam,  so  that  she  might  have  been  a 
small  schooner,  or  what  is  known  as  a 
"yawl,"  having, a  mainmast  forward  and  a 
smaller  one  at  the  stem.  But  only  one  sail 
was  hoisted,  "the  forward  sail,"  or  Inferably 
the  foresail. 

When  within  160  or  200  yards  of  the  rail- 
road bridge,  still  in  a  place  of  safety  so  far 
as  the  case  shows,  the  bridge  taming  all  the 
while,  but  slowly,  the  bridge  tender,  accord- 
ing to  plaintifTs  testlmoiw,  "waved  his  hand, 
and  showed  them  which  side  of  the  draw  to 
take,"  indicating  the  northerly  or  Delanco 
end,  which  was  to  their  left  and  was  swing- 
ing away  from  them.  Parker's  testimony  as 
to  what  followed  is  as  follows:  "Q.  How 
near  open  was  the  draw,  then?  A.  The 
bridge  was  open  very  nearly  far  enough 
for  the  boat  to  go  through,  but  they  seemed 
to  take  so  many  turns  around  to  make  it 
open  at  all;  seemed  to  (^en  slowly.  And 
when  I  got  within  50  feet  of  the  slip  he  hal- 
looed for  me.  He  says,  'Tou  can't  get 
through;  you  will  have  to  turn.'  Well,  I 
couldn't.  The  tide  was  against  me,  the  wind 
was  against  me,  and  I  was  simply  there,  and 
I  held  her  just  as  close  as  I  could  to  make 
her  go  through,  thinking  perhaps  she  might, 
but  the  stay  ropes  from  the  mast  caught  in 
the  sleepers  on  the  end  of  the  draw  as  it 


was  opening,  and  theref  was  just  about  that 
much  space  [indicating].  If  it  had  been 
about  that  much  further  [indicating],  it 
would  have  gone  through.  Of  course  that 
pulled  the  mast  over,  bent  the  mast  clean 
over,  and  broke  the  top  of  It  off,  and  of 
course  opened  her  seams.  Q.  Then  yon  were 
helpless,  I  suppose?  A.  Tea,  sir.  As  soon  as 
I  seen  I  couldn't  do  no  better,  I  dropped 
the  sail  and  took  away  everything,  and 
tried  to  stop  It,  but  it  was  ntterly  impossible. 
Q.  And  the  draw  lacked  about  how  much  of 
being  opened  wide  enough  to  let  you  through  T 
A.  If  it  had  been  c^wned  two  feet  wider  I 
could  have  gone  throngta.  -  Q.  How  many 
were  working  on  the  bridge  when  they  were 
trying  to  turn  It,  did  yon  see?  A.  I  don't 
Just  recollect ;  three  or  four."  The  colloquy 
between  the  court  and  plaintiff's  counsel  on 
the  motion  to  nonsuit  indicates  the  view  of 
the  trial  Judge  as  to  the  inferences  to  be 
drawn  from  the  signals:  "The  Court:  The 
signal  to  the  plaintiff  In  this  case  has  been 
testified  to  have  been  400  yards  away.  At 
that  time  the  draw  of  the  bridge  was  not 
open.  Mr.  Wescott:  Was  being  opened.  It 
was  testified  to.  The  Court:  Well,  they  bad 
started  to  turn  It  according  to  the  testi- 
mony. But  It  was  obviously  and  palpably 
before' the  eyes  of  the  plaintiff  that  the  pass- 
ageway was  not  then  clears  He  started  the 
boat,  and  undertook  to  go  into  what  seems  to 
be  to  the  court  an  obvious  danger  which  he 
himself  ought  to  have  seen.  In  addition  I 
don't  see  that  there  can  be  any  Inference 
diawn  from,  the  defendant's  invitation  to 
come  through  the  draw  that  the  draw  was 
then  in  a  safe  condition  to  pass,  as  the  plain- 
tiff's own  eyes  Indicated  that  he  clearly  ob- 
served that  It  was  not.  A  nonsuit  will  bQ  en- 
tered." The  cohrt  seems  to  have  overlooked 
the  testimony  of  Anderson  as  to  the  proper 
channel  being  pointed  out  when  they  were 
160  yards  away ;  and  to  have  taken  the  view 
that  plaintiff  was  guUty  of  negligence  in  law 
by  getting  under  way  at  all  before  the  draw 
was  sufficiently  open  to  allow  his  boat  to 
pass  through,  though  plaintiff  was  entitled 
to  infer  that  he  was  invited  to  come  on.  We 
think  the  nonsuit  was  erroneous;  that  a 
case  for  the  jury  was  presented,  both  on  the 
question  of  the  negligence  of  the  servants  of 
the  railroad  company,  and  the  contributory 
negligence,  if  any,  of  the  plaintiff  or  his  serv- 
ant Parker.  The  general  rules  in  regard  to 
the  duties  and  liabilities  of  those  in  charge 
of  drawbridges  over  navigable  streams,  and 
those  passing  through  them,  are  stated  in  29 
Cyc.  316-318,  with  the  authorities,  which 
may  advantageously  be  examined  In  some  de- 
tail. 

In  St.  Louis,  etc..  Packet  Co.  v.  Keokuk 
Bridge  Co.  (C.  C.)  81  Fed.  766,  the  rule  was 
laid  down  tbat  a  pilot  navigating  a  stream 
over  which  a  drawbridge  is  erected  is  only 
obliged  to  use  ordinary  cate  and  skill  in  pass- 
ing through  the  draw,  and  the  (|ueetlon,  un- 
der all  the  circumstances,  whether  he  did  so 
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is  for  the  Jury.  In  Clemrait  ▼.  Metropolitan 
Weat  Side  Eaevated  Railway  Co.,  a  case  In 
the  Circuit  Court  of  Appeaia,  reported  in  123 
Fed.  271,  69  0.  C.  A.  289,  a  steamer  254  feet 
long  was  navigtiting  the  Chicago  river  at 
night,  and  passed  safely  through  a  number 
of  bridges,  but  on  reaching  the  next  bridge 
135  feet  away,  at  a  speed  dead  slow.  It  was 
seen  that  the  bridge  was  not  opening,  so  full 
speed  astern  was  ordered,  but  without  avail. 
It  was  held  that  the  vessel  was  not  in  fault, 
and  that  the  burden  was  on  the  defendant, 
owner  of  the  bridge  to  explain  the  failnie  to 
open  It  In  Central  R.  K.  of  N.  J.  v.  Penna. 
R.  R.,  59  Fed.  192,  8  0.  C.  A.  86,  a  tug  with  a 
tow  In  Newark  bay  whistled  for  the  draw  of 
the  Central  Railroad  bridge  to  open,  receiv- 
ing no  reply,  though  the  whistle  was  repeat- 
ed several  times.  The  tug  and  tow  slowed 
up  as  much  as  possible  to  avoid  collision,  and 
the  draw  was  held  closed  some  minutes  until 
a  freight  train  was  allowed  to  pass  over. 
The  draw  then  opened,  but  too  late  to  pre- 
vent collision  of  the  tow  with  a  pier  of  the 
bridge.  The  owner  of  the  bridge  ^^as  held 
liable  on  the  ground  that  it  owed  the  duty 
of  reasonable  care,  not  only  not  to  impede 
safe  navigation,  but  to  avoid  unnecessary  de- 
lay. The  case  of  Manistee  Lumber  Co.  v. 
Chicago  (D.  C.)  44  Fed.  87,  presented  a  situ- 
ation very  similar  to  that  in  the  case  at  bar. 
A  schooner  in  tow  of  a  tug  was  traversing 
the  Chicago  river.  Whistle  was  blown  to 
open  a  draw,  and  a  bell  was  rung  from  the 
bridge  to  signify  that  It  would  be  opened. 
This  signal  was  Intended  to  warn  passengers 
on  the  bridge,  but  the  court  held  that  plain- 
tiffs' servants  were  entitled  to  regard  it  as 
an  Intimation,  for  their  benefit  The  draw 
tender  found  the  locking  mechanism  out  of 
order,  and  instead  of  signaling  the  tug  at 
once  to  stop,  began  an  Investigation  of  the 
trouble,  and  found  out  too  late  that  he  could 
not  get  the  bridge  open.  The  court  express- 
ly held  that  the  tug  was  not  In  fault  for  not 
slacking  speed  as  soon  as  It  discovered  that 
the  draw  was  not  swinging,  and  the  city  was 
therefore  solely  liable  for  the  resulting  col- 
lision. Boland  V.  Bridge  Co.  (D.  C.)  94  Fed. 
888,  presents  a  case  of  a  steamer  descending 
the  Missouri  river,  sustaining  other  damage 
by  trying  to  avoid  collision  with  a  draw- 
bridge which  was  not  opened.  Navigation 
was  evidently  intermittent  at  the  time,  as  the 
steamer  people  bad  sent  word  to  the  bridge 
tender  the  night  before  to  be  ready  for  them. 
They  had  the  draw  in  sight  for  two  miles, 
and  saw  moi  on  It,  who,  as  it  happened, 
were  not  the  ones  to  open  it  The  steamer 
advanced  on  the  bridge  until  it  was  evident 
that  the  draw  was  not  going  to  open,  and 
then  tried  too  late  to  make  shore,  and  ran 
into  some  obstruction  and  was  damaged.  In 
a  suit  against  the  bridge  company  the  de- 
fense of  contributory  negligence  was  raised, 
and  the  court  held  that  It  was  a  reascmable 
sopposltlon  that  the  men  in .  charge  would 
commence  to  open  the  bridge  In  time,  and 


that  no  negligence  was  chargeable  to  the 
navigators  of  the  boat.  In  Chicago  v.  Mullen, 
116  Fed.  292,  54  O.  C.  A.  94,  it  was  held  to 
be  negligence,  on  the  part  of  the  bridge  ten- 
der, to.  swing  the  draw  too  far  as  a  schooner 
in  tow  passed  through,  and  that  the  latter 
was  not  bound  to  wait  until  the  bridge  was 
locked.  The  case  of  Edgerton  t.  Mayor  (D. 
C.)  27  Fed.  2S0,  arose  out  of  a  collision  In 
the  Harlem  river.  Though  it  was  held  to 
be  negligence  in  the  pilot  of  a  tug  to  approach 
the  draw  span  at  an  angle,  this  course  re- 
sulting In  the  collision,  still  it  was  held  con- 
tributory negligence  in  the  bridge  tender  not 
to  favor  the  passage  of  the  tug  by  revolving 
the  draw  beyond  the  middle  line,  as  was  cus- 
tomary, and  under  the  admiralty  rale  the 
damages  were  divided.  The  general  rule  of 
conduct  in  such  cases  is  very  fully,  and  we 
think,  accurately,  stated  by  Jenkins,  Cir- 
cuit Judge,  In  Clement  v.  Metropolitan  Rail- 
way, 123  Fed.  271,  69  C.  O.  A.  289,  already 
cited.  .The  following  is  the  language  of  the 
opinion:  "A  bridge  spanning  a  navigable 
river  is  an  obstruction  to  navigation,  toler- 
ated because  of  necessity  and  convenience  to 
commerce  upon  land.  Such  a  structure  must 
be  so  maintained  and  operated  that  naviga- 
tion may  not  be  impeded  more  than  Is  abso- 
lutely necessary,  the  right  of  navigation  be- 
ing paramount  It  is  incumbent  upon  the 
owner  that  the  bridge  t>e  so  constructed  that 
It  may  be  readily  opened  to  admit  the  pas- 
sage of  craft,  and  maintained  In  suitable 
(iondltlon  therefor.  It  is  also  his  duty  to 
place  in  charge  those  who  are  competent  to 
operate  the  bridge,  to  watch  for  signals, 
and  to  open  the  bridge  for  the  passage  of  ves- 
sels, and' for  the  performance  of -such  dele- 
gated duty  he  is  responsible.  It  is  also  his 
duty  to  eqaip  the  bridge  with  proper  lights, 
giving  warning  of  the  position  of  the  bridge 
and  of  its  opening  and  closing.  If  for  any 
reason  the  bridge  cannot  be  opened,  proper 
signals  should  be  given  to  that  effect  such 
as  will  warn  the  approaching  vessel  in  time 
to  heave  to.  A  vessel,  having  given  proper 
signal  to  open  the  bridge,  and  prudently 
proceeding  under  slow  speed,  has,  in  the  ab* 
sence  of  proper  warning,  the  right  to  as- 
sume that  the  bridge  will  be  timely  opened 
for  passage.  She  is  not  bound  to  heave  te 
until  the  bridge  has  been  swung  or  raised 
and  locked,  and  to  critically  examine  the 
situation  before  proceeding  (City  of  Chicago 
V.  Mullen,  116  Fed.  292,  54  O.  O.  A.  94),  but 
may  carefully  proceed  at  slow  epeeA  npon 
the  assumption  that  the  bridge  will  open  in 
response  to  the  signal,  and  may  so  proceed 
until  such  time  as  It  appears  by  proper  warn- 
ing, or  in  reasonable  view  of  the  situation, 
that  the  bridge  will  not  be  opened  (Manistee 
Lumber  Company  v.  City  of  Chicago  [D.  0.] 
44  Fed.  87;  Central  Railroad  Company  of 
New  Jersey  v.  Pennsylvania  Railroad  Com- 
pany, 59  Fed.  192,  8  C.  C.  A.  86),  when  it 
l>ecomes  the  dnty  of  the  vessel.  If  possible, 
to  stop,  and.  If  necessary,  to  go  astern." 


Digitized  by 


Google 


71  ATLANTIC  EBPOETBR. 


(N.J. 


C!oTinseI  have  referred  us  to  no  case  out- 
side of  this  etate,  nor  on  an  Independent  In- 
yestlgatlon  do  we  find  any,  of  collision  be- 
tween a  sailing  vessel  nnder  sail  and  a  draw- 
bridge which  throws  any  light  on  the  matter 
In  band.  It  Is  worthy  of  remark  that  the 
two  reported  cases  In  this  state  on  the  gen- 
eral subject  are  of  Just  this  character.  In 
Ripley  V.  Freeholders,  40  N.  J.  Law,  45,  in 
the  Supreme  Court,  the  accident  occurred  at 
the  draw  of  the  county  bridge  over  the  Pas- 
saic at  Bridge  street,  Newark,  and  was  due 
to  the  failure  of  the  freeholders  to  keep  the 
bridge  In  repair,  so  that  It  sagged  and  work- 
ed so  slowly  that  the  draw  tender  could  not 
get  It  open  In  time.  This  failure  was  held  to 
be  negligence.  In  the  case  of  Mattlage  v. 
Freeholders,  63  N.  J.  Law,  683,  44  Atl.  756, 
decided  by  this  court,  the  collision  took  place 
at  the  Paterson  Plank  Road  bridge  spanning 
the  Hackensack  river.  In  that  case,  as  in 
this,  the  vessel  was  sailing  free,'  and  the  tide 
running  in  her  favor  three  miles  aa  hour. 
The  wind  was  fresh.  The  mate  blew  a  horn 
as  a  signal,  and  the  crew  took  In  the  foresail 
and  lowered  the  mainsail  to  the  third  reef, 
dropped  the  peak  and  hauled  In  the  boom. 
The  schooner  was  then  under  Jib  and  close- 
reefed  mainsail,  practically  all  her  sail  being 
the  Jib,  and  this  necessarily  making  it  Im- 
possible, in  case  of  emergency,  to  bring  her 
up  Into  the  wind.  At  600  yards  the  bridge 
tenders  were  seen  working  on  the  draw  as  If 
to  open  It  At  200  feet,  the  bridge  tender 
waved  his  hat,  but  it  was  then  too  late,  for 
the  heavily  laden  schooner,  moving  six  miles 
an  hour,  under  headsail  almost  entirely,  could 
not  put  about  or  anchor,  and  an  accident 
was  inevitable.  It  turned  out  that  the  bridge 
was  Jammed  by  the  expansion  of  the  trolly 
rails  with  the  heat.  It  was  held  that  from 
tblB  condition,  which  had  persisted  for  some 
time,  the  J«ry  was  entitled  to  Infer  negligence 
of  the  freeholders  in  falling  to  use  proper 
care  in  keeping  the  bridge  in  repair.  It  was 
also  argued,  but  unsuccessfully,  that  contrib- 
utory negligence  had  been  conclusively  estab- 
lished by  comparison  of  the  alleged  time 
that  was  usually  required  for  the  bridge  to 
open  and  the  speed  of  the  schooner,  as  In- 
dicating that  the  latter  was  still  in  a  place 
of  entire  safety  when  It  became  evident  that 
the  bridge  was  not  to  be  open  In  time.  Other 
testimony,  inconsistent  with  this,  was  held 
to  raise  a  Jury  question.  There  Is  no  testi- 
mony In  the  case  at  bar,  however,  that  In- 
dicates the  time  usually  recfuired  to  open 
the  bridge  In  question,  so  that  a  discussion 
of  contributory  negligence  from  that  point  of 
view  Is  unnecessary. 

From  the  testimony  that,  on  coming  through 
the  wagon  bridge  and  heading  for  the  draw 
Of  the  railroad  bridge,  signal  was  made  with 
a  red  flag  to  the  boat,  and  a  white  flag  to  an 
aivproachlng  train,  and  that  plaintiff  changed 
his  course  and  lay  to  until  the  train  had 
passed  and  a  white  flag  was  then  waved,  and 
the  draw  began  to  open,  when  he  again  head- 


ed for  the  draw,  and  was  allowed,  without 
signal,  to  approach  within  160  or  200  yards, 
that  the  draw  continued  to  open  all  that 
time,  and  that  at  that  point  the  particular 
course  of  the  plaintiff  was  Indicated  to  blm 
from  the  bridge,  and  no  objection  made  to 
his  proceeding  further  until  within  som^  50 
feet  of  the  bridge,  we  think  it  was  clearly  in- 
ferable by  a  Jury  that  the  bridge  tenders  were 
aware  of  plaintiff's  intention,  invited  blm 
to  come  on,  and  gave  blm  to  understand 
that  tbe  draw  would  be  open  for  him ;  that 
their  failure  to  open  it  In  time  was  due, 
either  to  a  miscalculation  of  the  time  re- 
quired to  open  It,  of  whldi  they  were  the 
sole  Judges,  or  of  the  force  of  the  tide,  of 
which  they  could  Judge  as  well  as  plaintiff, 
or  both ;  and  that  from  their  conduct,  either 
in  Inviting  the  plaintiff  too  soon,  or  not 
warning  him  back  till  too  late,  or  tardiness 
In  opening  the  draw,  negligence  on  their  part 
was  a  legitimate  inference.  The  duty  of  rail- 
road companies  to  maintain  and  operate 
drawbridges  over  navigable  streams  and  pro- 
vide bridge  tenders  thereon,  and  to  open  the 
draws  for  free  passage  of  vessels,  Is  declared 
by  statute.    P.  L,  1903,  p.  655,  {$  16,  17. 

As  to  the  conduct  of  the  plaintiff  himself, 
the  question  of  his  negligence  was  as  clearly 
a  Jury  question.  If  the  tide  was  running  3 
miles  an  hour,  and  he  had  400  yards  to  go. 
It  would  take  him  at  that  speed,  not  using  his 
sail,  4%  minutes  to  reach  the  draw — appar- 
ently ample  time  for  any  ordinary  draw  to 
open.  At  a  distance  of  150  yards  he  was 
still  1%  minutes  away.  The  court  cannot 
undertake  to  fix  as  a  matter  of  law  a  limit 
within  his  zone  of  safety,  at  which,  In  the 
absence  of  a  signal  from  the  draw,  he  should 
have  realized  that  it  would  not  open  in  time. 
Nor  can  it  be  said  that  he  was  negligent  as 
a  matter  of  law  In  passing  out  of  the  area  of 
safety  before  the  bridge  was  open  or  it  was 
absolutely  certain  that  it  would  be.  Vessels 
are  constantly  advancing  upon  bridges,  as  the 
reported  cases  show,  and  as  everyday  expe- 
rience tells  us,  without  waiting  for  them  to 
open;  and  on  the  proper  and  legal  assump- 
tion that  the  tenders  will  do  their  duty  ind 
give  the  vessel  the  right  of  way  to  which 
it  is  entitled.  On  this  point  the  remarks  of 
Judge  Jenkins  already  quoted  are  most  per- 
tinent Nor  can  it  be  said,  as  a  matter  of 
law,  that  Parker  was  negligent  in  losing  con- 
trol of  the  boat  As  we  read  the  testimony, 
the  wind  was  not  dead  aft  as  they  entered 
Rancocas  creek,  but  slightly  quartering  front 
the  south.  At  least  this  inference  is  permis- 
sible. After  passing  the  first  draw,  they 
came  to  off  Riverside,  under  the  shore.  In 
getting  under  way  again,  they  started  oS 
toward  the  west  which  would  be  on  the  port 
tack,  and  in  turning  up  the  river,  either  went 
about  or  gybed,  and  with  the  slight  change 
of  course  required  by  the  different  angle  of 
the  railroad  bridge  must  have  had  the  wind 
nearly  or  quite  abeam.     This  explains  tbe 
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testimony  tbat  Parker  slacked  off  tbe  sheet 
to  let  the  wind  out  ot  tbe  sail.  The  situation 
was  then  such  that  the  boat  would  Instantly 
gather  steerage  way  by  merely  trimming  the 
sail,  so  that  It  would  fill,  and  up  to  within  a 
comparatively  short  distance  of  the  bridge, 
might  be  put  about  and  saved  from  collision. 
Bo  far  as  the  tide  and  other  drcumstances 
were  concerned,  the  situation  was  not  of 
Parker's  making.  He  bad  to  take  them  as 
he  found  them,  and  do  the  best  he  could.  If, 
as  the  United  States  Courts  hold,  and  we 
think  Is  the  law,  he  was  entitled  to  assume. 
In  the  first  Instance,  tbat  the  bridge  would  be 
opened  In  time,  and  a  jury  might  fairly  find, 
as  we  think  they'  might  have  found,  that  he 
proceeded  on  that  assumption,  carefully,  at 
a  slow  speed,  and  received  no  warning  signal, 
and  it  did  not  appear  In  reasonable  view  of 
the  situation  that  the  bridge  would  not  be 
opened  until  too  late  to  turn  back,  he  cannot 
be  held  guilty  of  contributory  negligence. 
All  these  matters  of  fact  a  jury  might  on 
the  evidence  have  found  in  his  favor. 

Tbe  first  section  of  Bridge  Act  1833,  as 
amended  in  1894  (Gen.  St  1895,  pp.  313, 
314,  {{  41,  47),  imposing  a  penalty  on  coin- 
manders  of  vessels  for  failure  to  lower  their 
sails  on  approaching  drawbridges,  which  was 
discussed  In  Ripley  v.  Freeholders,  ubl  supra, 
was  not  adverted  to  In  the  court  below,  nor 
mentioned  In  tbe  briefs  of  counsel  In  this 
court,  so  perhaps  It  needs  no  notice  here. 
It  may  as  well  be  said,  however,  tbat  tbe 
"lowering  of  tbe  sails"  required,  was  held  by 
the  Supreme  Court  In  tbe  Rlpl^  Case,  to  be 
such  as  In  the  language  of  the  statute  would 
"enable  the  vessel  to  pass  gently  through." 
We  see  no  reason  for  questioning  at  this 
time  the  propriety  of  that  decision;  and  If, 
as  was  testified  in  this  case^  the  sail  had  no 
^ect  on  the  speed  of  the  boat,  It  was  imma- 
terial whether  It  was  raised  or  lowered,  and 
no  negligence  could  be  predicated  on  a  failure 
to  lower  it,  especially  In  view  of  the  defend- 
ant railroad's  claim  that,  in  effect,  it  was 
negligence  not  to  keep  tbe  sail  full. 

We  conclude,  therefore,  that  both  defend- 
ant's negligence  and  plaintiff's  contributory 
negligence  were  questions  for  the  Jury,  and 
tbat  tbe  nonsuit  was  wrong.  The  judgment 
ot  the  Supreme  Court  will  therefore  be  re- 
versed and  a  venire  de  ik>vo  awarded. 

GUMMBRE,  C.  X,  and  REED,  VOOR- 
HEES,  MINTURN,  GRAY,  DILLk  and  VRE- 
DBNBURGH,  JJ^  dissent 

(T4  N.  J.  B.  tS9) 

8CHLICBER  v.  WHYTB. 
(Conn  of  ElrroTS  and  Appeals  of  New  Jersey. 

Nov.  16.  1908.) 
Evidence  (i  354*)— Books  or  Account— Pabt- 

NEBSHIF  LeDOEBS. 

On  acconnting  between  partners,  the  part- 
nership ledgen  kept  by  bookkeepers  are  com- 


petent original  evldenes;  the  bookkeepen  being 
regarded  as  agents  of  each  partner  to  keep  his 
account  with  the  firm. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  K  1470,  1474;    Dec.  Dig.  |  354.*] 

(Syllabus  by  the  Court) 

Appeal  from  Court  of  Chancery.  - 
Suit  for  an  accounting  by  Peter  Schlldier 
against  John  R.  Whyte.     Decree  for  com- 
plainant, and  defendant  appeals.  Affirmed. 

Frank  S.  Katzoibacb,  Jr.,  for  appellant 
George  O.  Yanderbilt,  for  respondent 

PARKER,  J.  This  Is  a.  suit  for  an  ac- 
counting between  former  partners.  It  was 
before  this  court  in  another  aspect  on  ap- 
peal from  the  decision  of  Vice  Ctiancellor, 
now  Justice,  Reed,  reported  in  61  N.  J.  Eq. 
158,  47  Atl.  448;  affirmed  on  appeal,  66  N. 
J.  Eq.  404,  54  Atl.  1125.  The  present  appeal 
brings  up  the  decree  entered  on  report  of  a 
master,  adjudging  tliat  tbe  complainant  be- 
low is  entitled  to  recover  from  the  defend- 
ant $2,071.76,  and  overruling  certain  excep- 
tions to  the  master's  report,  which  will  be 
taken  up  to  the  order  in  which  they  are  dls- 
cassed  by  appellant's  brief. 

The  third  exception  Is  that  tbe  master  ad- 
mitted in  evidence  the  partnership  ledgers 
without  the  production  of  books  of  original 
entry.  The  fourth  exception  is  tbat  the  mas- 
ter based  his  report  upon  entries  in  the  ledg- 
ers without  proof  of  the  handwriting  therein. 
Ttie  fifth  exception  is  that  the  master  charg- 
ed the  defendant  with  items  of  cash  shown 
on  the  ledgers  without  other  proof.  The 
point  made  by  appellant  Is,  In  substance,  that 
the  ledgers  were  not  available  as  evidence 
without  the  daybooks  or  other  books  of  origi- 
nal entry.  The  proof  shows  that  the  parties 
as  partners  kept  partnership  books  by  paid 
bookkeepers,  and  that  these  books  consisted 
of  memorandum  dayboolcs  called  "blotters" 
and  "ledgers."  The  blotters  seem  to  have 
disappeared.  The  ledgers  were  fully  identi- 
fied as  those  of  tbe  partnership.  Counsel  re- 
ly upon  the  cases  In  our  reports  holding  that, 
as  between  tradesmen  and  their  debtors,  tbe 
books  of  account  or  original  entry  are  ad- 
missible, but  that  other  books  in  which  these 
original  entries  are  posted  are  admissible  on- 
ly as  supplementary  to  the  books  of  original 
entry,  so  that  the'  whole  of  the  account  should 
appear,  and  that  tbe  ledgers  without  the 
books  of  original  entry  are  not  admissible. 
Bonnell  v.  Mawha,  37  N.  J.  Law,  198 ;  Rum- 
sey  V.  New  York  &  New  Jersey  Telephone 
C3o.,  49  N.  J.  Law,  322,  8  Ati.  290;  Dlaident 
V.  Colloty,  66  N.  J.  Law,  295,  49  Atl.  445, 
808.  These  decisions  undoubtedly  indicate  the 
law  of  this  state  on  that  subject  but  In  our 
view  are  not  applicable  to  this  case.  Tbe 
parties  here  were  partners,  so  that  each 
partner  was  an  agent  for  all  the  others  as 
to  partnership  transactions.  So  also  the  book- 
keepers employed  by  them  from  time  to  time 
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were  agents  for  eveef  partner  ae  against  tbe 
others,  and  therefore  entry  In  the  ledgers  by 
a  bookkeeper  In  the  course  of  his  employ- 
ment, constituting  a  charge  against  one  part- 
ner in  faTor  of  tbe  others,  amounted  to  an 
admission  by  the  partner  against  whom  It 
was  charged.  In  this  view  of  the  case  the 
ledgers  were  properly  admitted. 

The  next  point  made  by  the  appellant  is 
based  upon  the  question  of  construction  of 
the  partnership  agreement.  The  original  firm 
consisted  of  Whyte  and  a  man  named  Vogel, 
who  had  accounts  on  their  books  for  collec- 
tion at  the  time  of  the  partnership  agree- 
xaeat  now  In  question,  which  was  executed  on 
the  22d  day  of  September,  1897,  and  under 
which  the  complainant,  Schlicber,  came  Into 
the  firm.  One  of  these  accounts  was  against 
Whyte,  mostly  for  cash  advanced  to  him  or 
paid  for  his  use.  The  partnership  agreement 
provided  that  Whyte  and  Vogel  should  con- 
tribute certain  chattels  belonging  to  the  old 
firm,  at  a  valuation,  and  that  Schlicber  was 
to  pay  a  sum  In  cash  to  offset  this  contribu- 
tion. Said  Whyte  and  Vogel  also  contributed 
to  said  copartnership  the  book  accounts  "on 
their  books  from  the  22d  day  of  September, 
1897."  The  appellant  contends  that  this 
clause  means  that  the  book  accounts  accru- 
ing after  the  22d  day  of  September,  1897, 
are  meant.  The  master  beld,  and  the  court 
below  held,  its  meaning  to  be  that  tbe  old 
accounts  then  standing  on  the  books  were 
the  ones  referred  to,  and  were  to  be  regard- 
ed as  assets  of  the  new  partnership,  and  not 
the  property  of  the  old  partners.  In  other 
words,  that  tbe  word  "from"  was  an  Inad- 
vertence, and  should  be  construed  to  mean 
"prior  to."  We  concur  In  this  view.  The 
clause  m  question  is  meaningless  if  read  llt- 
terally,  for  the  accounts  arising  after  Sep- 
tember 22,  1897,  are  those  of  the  three  iMirt- 
ners.  What  was  evidently  meant  is  that  ac- 
counts then  standing  on  the  books  should 
inure  to  the  new  firm,  so  that,  on  collecti<Hi 
and  division  of  the  same,  Schlicber  would 
get  his  share.  The  Importance  of  this  con- 
struction lies  In  tbe  fact  that  among  these 
accounts  was  the  one  against  Whyte  himself 
to  a  considerable  amount  This  account,  in 
our  judgment,  was  properly  Included  In  the 
finding  of  the  court  below,  and  was  admis- 
sible on  the  same  principle  already  laid  down 
with  reference  to  other  items  In  the  ledgers. 

The  third  point  made  by  appellant  Is  that 
the  master  failed  to  state  an  account.  It  Is 
true  that  the  master  did  not  annex  to  his 
report  and  finding  any  account  with  items. 
He  found  and  reported,  among  other  things, 
that  the  net  worth  of  the  firm  of  Schllcher 
and  Whyte,  on  September  1,  1899,  was  ?3,- 
391.99,  one-third  of  which  belonged  to  Whyte, 
and  two-thirds  to  Schllcher ;  that  Whyte  ow- 
ed the  firm  $3,202.42;  that  Whyte's  Interest 
In  the  firm  was  one-third  of  the  first  amount 


mentioned,  or  $1,130.68,  so  tliat  the  balance 
due  from  Whyte  to  Schllcher  was  $2,071.7a 
He  annexed  to  his  report  the  testimony  taken 
before  him,  and  also  C(^les  of  tbe  books,  so 
far  as  the  entries  in  the  same  related  to  tbe 
determination  of  tbe  matter. 

We  do  not  think  It  was  necessary  for  tbe 
master  to  go  further  than  he  bas  done  In 
the  matter  of  stating  the  account.  The  de- 
cree did  not  direct  blm  so  to  do.  It  required 
him  "to  take  a  mutual  account  of  all  dealings 
and  transactions  between  tbe  complainant 
and  defendant  as  partners,"  with  power  to 
examine  witnesses  •  *  ,•  and  to  report 
what,  upon  said  accounting,  should  appear  to 
be  due  from  each  of  said  parties  to  the  oth- 
er, and  also  tbe  balance  which  upon  the  said 
account  shall  appear  to  be  due  from  either 
party  to  the  other.  The  master  seems  to 
have  fully  complied  with  the  requirements  of 
this  decree.  The  appellant  complains  that 
the  master  does  not  show  how  he  arrives  at 
the  figures  of  tbe  net  worth  of  the  firm,  that 
the  result  cannot  be  obtained  from  tbe  evi- 
dence, and  that  the  master  evidently  intend- 
ed to  adopt  the  figures  submitted  by  Schllch- 
er, which  are  $59.22  less  than  tbe  net  wortb 
as  reported  by  the  master.  All  that  need  be 
said  as  to  this  Is  that,  if  the  master  made  an 
error  of  $60.22  In  tbe  net  worth,  it  resulted 
in  an  Increase  of  $19.74  In  Wbyte's  share  of 
the  assets,  thereby  reducing  the  balance  due 
from  Whyte  to  that  extent,  80  no  barm  bas 
been  done  the  appellant 

Tbe  annexation  of  an  Itemized  account  as 
a  schedule  to  the  report  was,  under  the  cir- 
cumstances, a  matter  of  form,  as  tbe  flgnres 
substantially  appeared  in  the  depositions. 

The  decree  appealed  from  will  be  affirmed. 


(75  N.  J.  B.  101) 

CRANE  V.  GUBNEHw 

(Court  of  Chancery  of  New  Jersey.    Nov.  6, 
1908.) 

1.  Attobret  and  Client  ((  126*)— Office  of 
Attobret— Reotilaiion  of  Professiohai. 
Conduct— Scope. 

Attorneys  and  soUcitois  are  oflScers  of  tbe 
court,  and  tne  court  may_  deal  summarily  with 
breaches  of  duty  and  privilege  on  their  part; 
but,  the  relation  between  a  party  and  the  oppo- 
site party's  solicitors  not  bemg  that  of  solicitor 
and  client,  a  controveny  between  them  would 
not  justify  the  exercise  of  the  summary  Juris- 
diction. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  IHg.  {  267 ;   Dec.  Dig.  {  126.*] 

2.  Coerrs  (I  148*)— SETrLEifEnr  or  Aonoir— 
Agbeement  bt  Pabres. 

It  is  established  practice  In  settling  pend- 
ing suits  for  parties  to  agree  upon  tlie  taxable 
costs  without  a  taxation  by  the  clerk,  and  the 
court  should  always  support  the  settlements, 
unless  tliey  are  affirmatively  shown  to  be  un- 
just, oppressive,  or  illegal,  or  to  have  been  in- 
duced by  unfairness. 

[Eld.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  §  575;   Dec.  Dig.  {  148.*] 
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3.  CJoaTs  (J  71*)— TjlXAtion— Waivee. 

One  entitled  to  a  taxation  of  costs  may 
vaive  his  right. 

[Ed.  Note.— For  other  cases,  see  Oosta,  Cent. 
Dig.  gS  297-303;   Dec.  Dig.  S  71.*] 

4.  Costs  (J  71*)— Taxation— Waivkk. 

Where  complainant's  solicitors  furnished 
the  amount  of  their  charges  to  defendant's  so- 
licitor, upon  negotiations  to  settle  the  suit,  and 
offered  to  have  their  costs  taxed  by  the  clerk, 
and  defendant's  solicitor  did  not  accept  the  offer, 
bat  agreed  that  the  amount  should  be  paid  by 
his  client,  the  failure  to  accept  the  offer  was  a 
waiver  of  the  right  to  have  the  costs  taxed. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  |{  297-303;   Dec.  Dig.  8  71.*] 

Bin  by  William  N.  Crane  against  Charles 
P.  Gnmee.  On  petition  to  fix  solicitor's  fees 
and  charges.    DIamlsaed. 

W.  J.  St  Lawrence,  for  the  motion.  B.  3, 
Luce,  oiiposed. 

HOWELL,  v.  C.  The  blU  In  this  case  was 
filed  to  foreclose  a  mortgage  covering  lands 
of  the  petitioner.  The  respondents  are  the  com- 
plainant's solicitors.  When  the  suit  had  reach- 
ed the  stage  of  an  order  for  substituted  serv- 
ice of  process  on  nonresident  defendants,  the 
petitioner  made  a  sale  of  the  mortgaged  prem- 
ises and  sought  to  have  the  foreclosure  suit 
ended.  He  directed  his  own  solicitor  to  ascer- 
tain the  amount  of  the  fees  and  charges  of  the 
complainant's  solicitors.  These  were  reported 
to  him  by  the  complainant's  solicitors  to  be  the 
sum  of  $114.22.  This  Included  the  total  charge 
for  taxable  costs,  fees  for  searches,  and  the 
counsel  fees  and  expenses  of  the  complainant 
Petitioner's  counsel  agreed  that  this  amount 
should  be  paid  by  his  client  He  expressly 
waived  his  right  to  have  the  coats  taxed. 
The  arrears  of  Interest  on  the  mortgage  were 
$167.98.  Some  days  after  the  consummation 
of  the  sale  of  the  land,  the  purchaser  paid 
to  the  complainant's  solicitors  out  of  the 
purchase  money  these  two  sums,  aggregating 
$282.20.  After  the  payment  had  been  made, 
the  petitioner  conceived  that  the  complain- 
ant's solicitors'  charges  were  excessive,  and 
he  sought  to  have  some  portion  of  the  amount 
repaid  to  him  by  them.  The  solicitors  de- 
clined to  accede  to  his  request,  and  this  peti- 
tion was  then  filed  appealing  to  the  sum- 
mary Jurisdiction  of  the  court  over  its  solicit- 
ors, and  praying  that  the  excessive  charges 
might  be  awarded  to  him.  The  motion  was 
beard  on  petition  and  answering  affidavits. 

It  will  be  observed  that  this  Is  not  a  con- 
test between  the  petitioner  and  his  lawyer. 
The  relation  between  the  petitioner  and  the 
complainant's  solicitors  was  not  that  of  so- 
licitor and  client  and  the  summary  proceed- 
ing which  the  court  may  exercise  over  its 
solicitors  cannot  apply  to  this  controversy. 
The  reason  Is  obvious.  Attorneys  and  solicit- 
ors are  officers  of  the  court  They  are  part 
and  parcel  of  the  equipment  of  the  judicial 
system  for  the  administration  of  Justice. 
They  have  been  specially  admitted  to  their 


offices  as  persons  qualified  to  transact  the 
business  of  the  public  in  the  courts.  They 
hold  themselves  out  for  Kigagements  by 
clients,  and  the  courts  recognize  their  spe- 
cial privileges.  The  relations  between  them 
and  their  clients  are  those  of  trust  and  con- 
fidence, so  much  so  that  communications  be- 
tween solicitor  and  client  are  protected  from 
disclosure  and  publicity,  and  the  strictest 
fidelity  to  their  retainers  must  be  observed. 
It  is  owing  to  this  private  and  confidential 
relationship  that  the  courts  have  undertak- 
en to  deal  sommarily  with  breaches  of  duty 
and  privilege  by  solicitors.  If  the  relation- 
ship were  less  close,  or  lacked  the  element  of 
confidence  and  trust  In  an  officer  of  the  court 
the  court  would  undoubtedly  remit  all  cases 
between  solicitor  and  client  to  the  ordinary 
remedies  by  action  at  law.  Lynde  v.  Lynde, 
64  N.  J.  Eq.  736,  62  Atl.  604,  58  L.  R.  A.  471, 
97  Am.  St  Rep.  692.  Mr.  Justice  Dixon  says, 
in  Strong  v.  Mundy,  52  N.  J.  Bq.  834,  31  AU. 
612:  "Attorneys  and  solicltotB  are  officers 
of  the  court,  and  there  is  no  doubt  of  the 
authority  of  the  court  to  proceed  summarily 
against  them  for  their  misconduct;  but  the 
behavior  which  will  Justify  the  exercise  of 
this  siuimary  Jurisdiction  must  be  such  as 
is  dishonest  or  oppressive  or  clearly  lllegat 
If  it  appears  that  there  exists  between  a 
lawyer  and  his  client  a  fair  dispute,  which 
can  be  decided  only  on  the  settlement  of 
doubtful  questions  -of  fact  or  law,  the  court 
should  not  exercise  its  summary  power,  bnt 
should  leave  the  parties  to  their  ordinary 
remedies."  See  Tate  v.  Field,  60  N.  J.  Eq. 
42,  46  Atl.  952;  In  re  Knapp,  85  N.  T.  284; 
In  re  Paschal,  10  WaU.  483,  10  L.  Ed.  992; 
In  re  Dakln.  4  Hill  (N.  X.)  42;  In  re  Ken- 
nedy, 120  Pa.  407, 14  Atl.  S97,  6  Am.  St  Rep. 
724;  Koenlg  v.  Hamed  (N.  J.)  13  Atl.  236. 
It  is  therefore  quite  evident  that  the  sum- 
mary proceeding  which  has  been  adopted  in 
this  case  does  not  apply;  but  inasmuch  as 
the  respondents  have  not  urged  this  defense, 
I  will  disregard  it  and  will  discuss  the  case 
on  its  merits. 

It  Is  inveterate  practice  in  this  state  In 
the  settlement  of  pending  suits  for  parties 
to  estimate  and  agree  upon  the  amount  of 
taxable  costs  without  the  trouble  and  ex- 
pense, small  though  it  be,  of  having  a  regular 
taxation  by  the  clerk,  and  hardly  a  solicitor 
can  be  found  who  has  not  had  such  experi- 
ences. It  is  not  only  sanctioned  by  inveter- 
ate usage,  but  It  Is  favored  by  the  courts  in 
order  that  parties  may  speedily  settle  their 
controversies  out  of  court  and  without  all 
the  formalities  that  might  be  lawfully  in- 
sisted upon. 

The  court  should  always  support  these  set- 
tlements, unless  they  are  affirmatively  shown 
to  be  unjust,  oppressive,  or  illegal,  or  that 
the  settlement  was  induced  by  pressure  or 
other  unfair  means.  The  following  authori- 
ties— controversies  between  solicitor  and  di- 
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ent—Bupport  this  poelttoa:  In  Re  Whlt- 
combe,  8  Beav.  140,  Lord  Langdale,  M.  R., 
«a8talned  the  principle  tliat  an  agreement  by 
a  solicitor  to  take  a  gross  sum  from  hla  client 
In. lieu  of  costs  was  not  void,  but  that  on 
account  of  the  peculiar  relation  which  exists 
between  solicitor  and  client  the  court  wonld 
regard  all  such  adjustments  with  Jealousy. 
In  Stedman  ▼.  Collett,  17  BeaT.  008,  Sir  John 
Rommelly,  M.  R.,  sustained  a  settlement  of  a 
solicitor's  bill  by  the  client  for  an  estimated 
fixed  sua  and  refused  to  disturb  It,  for  the 
reason  that  It  had  been  entered  Into  fairly 
and  with  proper  knowledge  on  both  sides. 
In  Morgan  t.  Higglns,  1  Olff.  270,  Sir  John 
Stuart,  Vice  Ohancellor,  set  aside  a  mortgage 
which  had  been  given  by  a  client  to  hla 
solicitor  to  secure  (1)  a  gross  sum  agreed  to 
be  paid  for  professional  services,  and  (2)  an 
amount  claimed  to  be  due  on  the  settlement 
of  accounts,  for  the  reason  that  the  evidence 
showed  that  the  client  from  his  situation  as 
to  in  health  was  unable  to  take  an  active 
part  In  managing  his  own  affairs,  and  there 
was  no  evidence  on  the  part  of  the  solicitor 
of  any  proper  statement  or  examination  of 
the  accounts.  There  the  mortgage  was  held 
to  stand  as  security  only  for  what  should  be 
fonnd  to  be  Justly  due  on  a  taxation  of  the 
bills  of  costs  and  on  account  of  all  the  deal- 
Ings  and  transactions  between  them.  The 
fact  that  these  cases  are  Instances  of  con- 
troversies between  solicitor  and  client  make 
strongly  In  favor  of  the  rule  as  between 
strangers  or  adversaries. 

These  cases  were  decided  since  the  ESng- 
llsfai  statutes  relating  to  solicitors'  compensa- 
tion, but  an  examination  of  them  will  show 
that  the  points  decided  were  not  controlled 
by  the  statute.  The  relation  between  the 
solicitors  of  the  complainant  and  the  peti- 
tioner is  not  that  relation  of  trust  and  con- 
fidence which  necessarily  exists  so  obviously 
between  solicitor  and  client  Here  the  par- 
ties dealt  with  each  other  at  arms  length. 
The  complainant's  solicitors  owed  no  special 
duty  to  the  petitioner,  nor  is  he  entitled  to 
look  to  than  for  advice  or  protection.  Be- 
sides, I  do  not  flud  that  tbe  charges  made  by 
the  complainant's  solicitors-  are  excessive. 
They  estimated  their  taxable  costs  at  $89.22. 
On  tbe  argument  they  furnished  me  with  a 
taxation  made  by  themselves,  which  I  have 
examined,  and  which  appears  to  be  correct. 
It  amounts  to  $86.80.  The  difference  Is  too 
«mall  to  be  the  subject-matter  of  a  litigation 
in  this  court.  The  other  charges  are  charges 
for  which  the  complainant's  solicitors  are 
not  in  any  way  responsible.  They  are  charges 
for  which  tbe  complainant  himself  is  an- 
swerable, if  any  one  Is.  Again,  there  is  no 
doubt  but  that  one  entitled  to  a  taxation  of 
costs  may  waive  his  right  Hinckley  v. 
Boardman,  3  Calnes  (N.  Y.)  134.  It  appears 
to  be  the  testimony  In  this  case  that,  when 
the    complainant's    solicitors    furnished    the 


amount  of  their  charges  to  the  petitioner'! 
solicitor,  they  offered  to  have  their  costs  tax- 
ed by  the  clerk.  This  ofTer  was  not  accept- 
ed by  tbe  petitioner's  solicitor,  and  his  fail- 
ure to  so  accept  It  was  a  waiver  of  his  right 
to  have  the  costs  taxed. 

I  must  therefore  hold  that  the  petitioner 
has  no  occasion  to  proceed  against  the  re- 
spondents, and  that  tiie  petition  must.be  dia- 
missed. 

(n  N.  J.  K  W) 

CODNTRT  HOMKS  LAND  CO.  et  aL  T. 

DE  GRAY. 

(Court  ot  Errors  and  Appeals  of  New  Jersey* 

Nov.  19,  190a) 

1.  Pabtition  (f   17*)— DispDTM*  Tm*— Ba- 
TABUBHi»irr  AT  Law. 

On  a  partition  bill,  if  it  appear  that  com- 
plainant's title  is  disputed  by  a  co-tenant,  and 
that  the  objection  mnde  is  not  Illusory,  he  will 
be  required  to  eatabiisb  it  at  law  before  he  can 
proceed  to  a  decree  in  equity.  Tbe  bill  will,  in 
general,  Im  retained  until  he  does  so. 

[Ed.  Note.— For  other  caaes,  see  Partition, 
Cent  Dig.  g{  53,  65 ;    Dec.  Dig.  f  17.*] 

2.  Easekentb  ({  38*)— Effect  of  Gbaht. 

An  easement  works  no  dispossession  of  the 
owner. 

[Ed.  Note.— For  other  cases,  see  EasementiL 
Dec.  Dig.  f  88.*] 

3.  Qtmmto  Tins  (|  12*)— Possession  Nko- 

ESSABT. 

Under  the  act  to  qniet  titles,  the  possession 
essential  to  the  jurisdiction  of  equity  is  actual, 
as  contradistinguished  from  constructive  posses- 
sion. The  possession  of  a  tenant  in  common  in 
actual  possession,  claiming  in  hostility  to  the 
complainant,  another  tenant  in  common,  whose 
title  is,  in  part  only,  denied,  is  not,  for  the  pur- 
poses of  this  act,  the  possession  of  snch  other 
tenant. 

[Ed.  Note.— For  other  cases,  see  Qnietlng  Tl> 
tie.  Cent  Dig.  |  44 ;   Dec.  Dig.  i  12.*1 

(Syllaboa  by  tbe  Conrt.) 

Appeal  from  Court  of  Chancery. 

Bill  by  the  Country  Homes  Land  Company 
and  others  against  William  M.  De  Cray.  De- 
cree for  defendant,  and  complainants  appeaL 
Affirmed. 

The  following  is  tbe  opinion  of  Stevens,  V. 
C,  on  the  hearing  In  the  court  below: 

"By  bU  will,  admitted  to  probate  on  April 
17,  1881,  Richard  L  De  Gray  devised  as  fol- 
lows: 'AH  that  lot  of  land  and  the  build- 
ings, erections,  structures,  machinery  thereon 
and  appurtenances  thereto  belonging,  which 
I  have  called  the  mill  pond  and  mill  lot 
•  •  •  and  which  property  Is  now  leased 
to  or  held  by  the  Paterson  Silk  Dyeing  & 
Finishing  Company  or  Mr.  Claude  Qreppo,  I 
give,  devise  and  bequeath  to  my  son  Wm.  M. 
De  Gray,  my  son  Richard  De  Gray,  and  my 
grandson,  Richard  D.  Dater,  absolutely  and 
In  equal  shares,  together  with  the  said  lease 
or  leases,  the  reversions  thereof  and  the  rent- 
als that  may  become  due  thereon  after  my 
death,  and  the  benefits  of  the  covenants 
thereof,  subject  of  course,  to  the  said  lease 
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or  leeaea  and  the  covenants  thereof;  bat  I 
direct,  and  this  devise  to  my  said  sons  and 
grandson  Is  snbject  to  this  express  condition 
— that  said  property  shall  not  be  subject  to 
partition,  or  be  sold  by  my  said  children  and 
grandchild,  the  devisees  thereof,  or  any  of 
them,  until  the  expiration  or  sooner  deter- 
mination of  the  said  lease  or  leases,  and  then 
shall  only  be  sold  at  private  auction  to  and 
among  my  said  three  devisees  to  the  highest 
bidder  of  them  [In  case  of  the  death  of  a 
devisee,  his  heirs  at  law  or  devisees  of  realty 
shall  exercise  his  right  to  bid],  and  upon  such 
auction  and  sale  my  executors,  or  the  others, 
or  survivors  of  them,  as  the  case  may  be, 
shall  execute  a  conveyance  thereof  In  fee  t9 
8a<di  highest  bidder.'  Richard  D.  Dater  died 
before  the  testator,  and  left  the  two  defend- 
ants Frederlcli:  H.  Dater  and  William  D. 
Dater.  The  lease  mentioned  in  the  will  gave 
a  term  of  10  years  to  the  Paterson  Silk  Dye- 
ing &  Finishing  Company,  commencing  on 
May  1,  1890.  The  testator  died  on  April-  6, 
1891.  On  September  11,  1903,  Frederick  H. 
Dater,  being  then  of  age,  entered  into  an 
agreement  to  sell  the  above-mentioned  lot 
and  other  property  to  the  complainant.  The 
agreement  referred  to  the  above-mentioned 
win  and  required  Dater,  inter  alia,  at  the 
option  of  the  vendee,  to  call  for  a  private  auc- 
tion, to  bid  for  the  property  in  accordance 
with  its  provisions,  and  to  execute  further 
conveyances.  On  October  6,  1903,  Frederick 
H.  Dater  executed  to  complainant  a  deed  for 
(Inter  alia)  an  undivided  one-sixth  Interest  in 
the  property  in  question.  Complainant  there- 
upon commenced  this  partition  suit  He 
afterwards  amended  the  bill  by  Inserting  in 
its 'third  paragraph  a  clause  to  the  effect  that, 
since  its  purchase  'it  has  been  and  Is  now  in 
the  peaceable  possession  of  the  equal,  undi- 
vided one-sixth  interest  and  estate  in  fee- 
simple  absolute  in  said  tract  of  land  and 
premises.'  On  this  allegation  it  prayed  (or  a 
decree  removing  the  clond  created  by  the  pro- 
visions of  the  above  devise,  as  well  as  for  a 
decree  in  partition.  The  question  is  whether 
tlie  complainant  Is  entitled  to  partition  until  ' 
a  court  of  law  has  passed  upon  its  title.  The 
complainant  claims  that  the  devise  to  Rich- 
ard Dater  was  absolute  and  in  law  uncon- 
ditioned, the  restraint  upon  alienation  being, ' 
as  he  insists,  void.'  The  defendant  contends 
that  the  restraint  is  valid,  being  only  a  par- 
tial restraint,  both  as  it  respects  persons  and 
modes  of  alienation,  and  being  limited  In 
point  of  time. 

"It  is  entirely  settled  that,  if  title  to  land 
is  In  dlspnte,  and  the  validity  or  nonvalldity 
of  the  title  claimed  must  be  determined  by 
the  application  of  legal,  as  contradistinguish- 
ed from  equitable,  rules,  the  complainant  will 
be  required  to  establish  it  at  law  before  he 
can  proceed  here,  but  this  court  will,  in  gen- 
eral, retain  the  bill  until  be  does  so.  Vree- 
:and  ▼.  Vreeland,  49  N.  J.  Bql  325,  24  Atl. 
551 ;  Slockbower  v.  Kanouse,  50  N.  J.  Eq. 
481,  28  AU.  333.    The  rule  itself  is  not  dis- 


puted, but  it  Is  said  that.  If  the  court  can  see 
that  there  Is  no  valid  objection  to  the  title — 
that  the  objection  made  is  an  Illusory  one — 
it  may  proceed  to  decree  partition.  This,  is 
doubtless  true.  There  must  be  a  real  ques- 
tion, to  be  determined  by  a  court  of  law.  If 
the  complainant  is  to  be  required  to  go  there. 
But  there  Is  such  a  question  here.  Counsel 
differ  both  as  to  the  proper  construction  of 
the  clause  in  question  and  as  to  the  law. 
Complainant's  counsel  says  that  the  clause 
restrains  a  sale  by  ail  three  devisees  together, 
and  not  a  transfer  of  his  Interest  by  one  of 
the  devisees  to  an  outsider.  Defendant's 
counsel  says  it  restrains  a  sale  in  toto,  and 
this  latter  view  would  seem  to  be  more  in 
accordance  with  testator's  intention.  I  am 
certainly  unable  to  say  that  complainant's 
construction  is  so  clear  that  there  can  be  no 
fair  doubt  about  it  Again,  the  restraint  ap- 
pears to  be  limited  in  point  of  time.  It 
would  seem  not  to  extend  beyond  the  period 
of  three  lives  in  being.  If  it  does,  it  does  not 
obviously  do  so.  This  raises  the  question 
whether  a  general  restraint,  limited  to  a  pe- 
riod of  less  than  10  years,  and  a  partial  re- 
straint limited  to  a  period  not  exceeding 
three  lives  in  being,  is  contrary  to  the  public 
policy  of  this  state,  and  this  question,  it  is 
admitted,  has  not  been  passed  upon. 

"Furthermore,  the  partial  restraint  thus 
limited  in  time  is  also  limited  In  respect  to 
the  mode  of  sale,  viz.,  private  auction,  and  of 
the  persona  who  may  buy,  viz.,  the  three  dev- 
isees and  their  heirs.  The  question  is  wheth- 
er the  sale  may  be  legally  limited  to  a  class 
of-  persons  less  than  the  whole  number  ot 
possible  buyers,  and  if  so,  whether  the  class 
here  specified  is  too  narrow.  The  very  elalx>- 
rate  and  exhaustive  Iwlefs  of  counsel  prove, 
almost  to  the  point  of  demonstration,  that 
these  questions  are  not  to  be  solved  ofFhand, 
that  no  decree  can  be  made  without  a'  vei^ 
careful  consideration  of  them.  In  Doe  T. 
Pearson.  6  East,  173,  the  devise  was  to  A. 
and  H.  and  their  heirs,  as  tenants  in  common, 
on  condition  that  in  case  they  or  either  (% 
them  should  have  no  issue,  they  or  she  hav- 
ihg  no  issue  should  have  no  power  to  dispose 
of  her  share,  except  to  her  sist6r  or  sisters 
or  their  children.  In  re  Macleay,  H  R.  20 
Bq.  188,  the  devise  was  to  my  brother  J.,  on 
condition  that  he  never  sells  out  of  the  fam- 
ily.' Both  of  these  demises  were  sustained. 
The  elaborate  opinion  of  Sir  George  Jessell 
in  the  latter  Is  cited,  and  without  disapproval 
by  ChancenorMagle  in  Felt  v.  Richards,  64 
N.  J.  Eq.  16,  63  Atl.  824.  See,  also.  Den  ▼. 
Blackwell,  15  N.  J.  Law,  388;  Cornelius  ▼. 
Ivlns,  26  N.  J.  Law,  376,  385.  On  the  other 
hand.  Doe  v.  Pearson  and  In  re  Macleay  have 
been  criticised  both  hi  England  and  America. 
Gray,  Res.  AI.  {{  31,  47  et  seq.  Late  Eng- 
lish cases  are:  In  re  Rosher,  25  Oh.  Div.  801; 
Dugdale  v.  Dugdale,  38  Ch.  Dlv.  178;  In  re 
Elliot,  2  Ch.  Dlv.  (1896)  353.  In  this  state 
of  the  authorities  it  Is  apparent  that  a  real 
question  has  been  raised  by  the  answer.    But 
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It  is  said  by  counsel  tliat,  even  If  there  be 
Bucb  a  question,  complainant's  title  Is  equi- 
table, and  that  consequently  this  court  is 
competent  to  decide  It  It  seems  to  me  too 
clear  for  argument  that  what  we  are  here 
dealing  with  Is  a  legal,  and  not  an  equitable, 
title.  If  complainant  has  not  a  legal  title, 
be  has  no  title.  If  the  restraint  on  alienation 
be  bad,  complainant  has  a  perfect  legal  title 
to  one-sixth.  If  it  be  good,  either  the  at- 
tempt to  alien  was  entirely  nugatory,  or  else 
Frederick  has  forfeited  the  interest  devised 
to  him,  and  has  only  that  undivided  one 
thirty-sixth  to  which  he  would  become  en- 
titled as  one  of  the  heirs  at  law  of  the  one- 
■txth  interest  so  forfeited. 

"It  is  further  contended  that  this  is  not 
only  a  partition  bill,  but  one  to  quiet  title 
under  the  act  (Gen.  St  1895,  p.  8488),  the 
allegation  of  the  bill  being  that  complain- 
ant 18  In  i>eaceable  possession.  It  appears,  as 
already  stated,  that  a  part  of  the  land  was 
leased  by  the  testatdr  In  his  lifetime  to  the 
Paterson  Sllfc  Dyeing  Company  by  a  lease 
which  expired  on  May  1,  1000.  Prior  to  Its 
expiration  It  was  renewed  by  the  De  Grays, 
by  Frederick  H.  Dater  (then  a  minor),  and  by 
the  guardian  of  William  D.  Dater,  for  a  fur- 
ther term  of  years  not  yet  expired.  After 
Frederick  H.  Dater  had  executed  the  deed 
to  the  Paterson  Silk  Dyeing  Ck>mpany,  that 
company  paid  Frederick's  share  of  the  rent 
to  complainant,  although  notified  by  the  De 
Grays  not  to  do  so.  The  contention  Is  that 
the  possession  of  a  tenant  for  years  is  the 
possession  of  the  owner  of  the  freehold  (4 
Kent  Com.  *88<9,  and  that  conseqaently  the 
complainant  being  now  In  possession  of  the 
rents,  is  constmctlrely  In  peaceable  posses- 
Blon  of  the  land,  and  is  thus  qualified  to 
avail  Itself  of  the  procedure  given  by  the 
above  statuta  I  do  not  think  It  necessary  to 
decide  whether  this  contention  Is  sound,  nor 
whether.  If  sound,  complainant  is  Incapacitat- 
ed from  suing  In  ejectment  under  our  act 
which  extends  in  terms  to  suits  brought  by 
tenants  In  common  (2  Gen.  St  1895,  p.  1285, 
§  'Zi),  for  the  rule  established  by  our  court 
of  last  resort,  requiring  legal  questions  to 
be  solved  by  a  legal  tribunal.  Is  Imijeratlve 
In  all  cases  which  admit  of  its  application. 
Here  the  tract  given  by  the  wiU  consists  of 
18.52  acres,  while  the  land  leased  consists  of 
only  2.75  acres,  to  which  Is  attached  certain 
water  rights.  The  complainant  has  never 
been  in  actual  possession  of  so  much  of  the 
land  as  Is  not  leased.  The  evidence  shows 
that  the  De  Grays  have  exercised  acts  of 
ownership  over  that  part  to  the  exclusion 
of  the  complainant  whose  title  they  deny. 
There  is  not  the  least  difficulty  In  complain- 
ant bringing  an  action  of  ejectment  in  re- 
spect to  that,  and  such  an  action  will  finally 
settle  the  question  In  controversy  between 
the  parties.  The  defendants  say  that  Fred- 
erick Dater's  one-sixth  share  was  given  on 
a  condition  which  was  forfeited,  and  that 
the  share  went  to  the  heirs  at  law,  of  which 
Dater  is  one.    They  admit  that  on  this  basis 


he  Is  entitled  to  an  undivided  one  thirty-sixth. 
It  Is  obviously  a  case  in  which  the  bill  should 
be  retained  to  enable  complainant  to  estab- 
lish the  title  which  he  claims  In  a  court  of 
law." 

On  application  for  rehearing  Vice  Chancel- 
lor Stevens  said: 

"Application  for  a  rehearing  has  been 
made  to  me  In  this  case  on  the  ground  that 
I  have  misconceived  both  the  law  and  the 
facts.  The  application  was  argued  with  so 
much  apparent  conviction  that  It  seems  prop- 
er. In  denying  it,  to  state,  as  briefly  as  pos- 
sible, the  reasons  for  doing  so,  as  far  as  they 
are  not  stated  In  the  opinion  already  written. 
I  think' the  opinion  shows  very  clearly  that 
the  question  involved  Is  an  unsettled  question 
of  title  to  land,  and  that  it  Is  a  purely  legal, 
and  not  on  eqaitable,  question.  From  this  It 
follows,  as  a  matter  of  course,  that  It  must 
be  determined  by  a  court  of  law  (Hart  v. 
Leonard,  42  N.  J.  Eq.  416,  7  Atl.  865),  unless 
the  complainant  Is  able  to  maintain  the  Ju- 
risdiction under  the  act  to  quiet  titles.  The 
Jurisdictional  fact,  under  this  act  Is  peace- 
able possession.  Accordingly,  it  is  contended 
that  peaceable  possession  by  complainant  of 
the  entire  locus  In  quo  has  been  established 
by  the  proofs.  I  say  entire  because  there  Is 
an  effort  apparent  throughout  complainant's 
argument  to  Identify  the  land  leased  to  the 
silk  dyeing  company  with  that  devised  by 
the  eleventh  paragraph  of  Richard  De  Gray's 
will.  It  seems  to  me  quite  clear  -that  the 
plots  are  not  Identical.  The  lease.  In  terms, 
demises  2.76  acres.  The  will  gives  13.52  acres, 
of  which  the  2.76  acres  are  a  parcel.  Both 
parcels  of  land  are  described  by  metes  and 
bounds,  and  those  metes  and  bounds  are 
wholly  different  There  Is  not  the  slightest 
difilculty  in  plotting  them  on  the  ground. 
It  is  true  that  the  will  Inaccurately  states 
that  the  plot  devised  is  "now  leased  to  or 
held  by'  the  silk  dyeing  company,  but  this 
Is  a  manifest  mistake — a  case  for  the  ap- 
plication of  the  maxim  'falsa  demonstratlo 
non  nocet'  EN-ens  v.  Grlscom,  42  N.  J.  Law, 
679,  36  Am.  Rep.  542.  It  would  not  be  for 
the  Interest  of  either  side  to  contend  other- 
wise. It  Is. clear  that  this  falsa  demonstra- 
tlo has  no  effect  whatever  upon  the  lease- 
boli  interest  granted  several  years  previously. 

"Now,  Just  at  this  point  comes  in  the  fal- 
lacy which,  as  it  seems  to  me.  pervades  the 
whole  of  the  argument  The  tenant,  it  is 
said,  has  attorned  to  complainant  for  an  un- 
divided one-sixth  of  the  land  because  It  has 
'Pald  one-sixth  of  the  rents.  Possession  of 
the  rents,  even  against  protest  is  equivalent 
it  is  said,  to  actual  peaceable  possession  of 
the  land.  Being  In  such  peaceable  posses- 
sion, complainant  cannot  therefore  bring  eject- 
ment Conceding  this  argument  to  be  sound 
as  to  the  demised  land.  It  obviously  must 
be  limited  to  that  which  Ui  demised.  This 
Is  so  plain  that  counsel  is  forced  to  contend 
that  the  lessor  in  fact  demised  the  whole  of 
the  13.52  acres,  although  he  in  terms  de- 
mised only  Z75  acres.    His  specific  cont«i- 
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tlon  la  that,  because  the  lessor  gave  certain 
easements  In  that  part  of  the  13.52  acres  not 
In  terms  demised,  and  particularly  an  ease- 
ment In  the  water  lying  on  and  flowing 
through  the  larger  tract,  he  really  demised 
the  whole.  The  cases  that  he  cites  prove 
Just  the  opposite.  Thus,  in  Perrlne  t.  Berg- 
en, 14  N.  J.  Law,  355,  27  Am.  Dec.  63,  Jus- 
tice Ford  says:  'Even  an  easement  works 
no  dispossession  of  the  owner.  The  posses- 
sion still  remains  In  him,  as  much  as  If  the 
easement  did  not  exist.'  And  In  Burnet  v. 
Crane,  56  N.  J.  Law,  285,  28  Atl.  591,  44 
Am.  St  Rep.  395,  an  ejectment  suit,  the  Chan- 
cellor, speaking  for  the  Court  of  Errors  and 
Appeals,  says:  'The  right  to  a  fee  and  the 
right  to  an  easement  In  the  same  estate  are 
rights  Independent  of  each  other,  and  may 
well  subsist  together  when  vested  In  differ- 
ent persons.  Each  can  maintain  an  action 
to  vindicate  and  establish  his  right,'  etc.  This 
last  case  Is  conclusive  authority  on  the  point 
that  ejectment  may  be  brought  notwithstand- 
ing the  existence  of  an  easement  Now  I 
am  quite  unable  to  find  In  the  lease  anything 
that  give^  more  than  an  easement  In  so 
much  of  the  entire  tract  as  Is  not  the  sub- 
ject of  specific  demise.  This  being  so,  I  do 
not  see  why  ejectment  may  not  be  brought 
in  respect  of  the  land  not  Included  in  the 
demise.  The  practice  act  makes  provision 
for  the  case  of  a  person  suing  for  an  undivid- 
ed part  If  complainant  sues  for  an  un- 
divided one-Blxth  of  the  land  not  demised, 
and  is  able  to  prove  bis  title  to  It,  he  will 
have  Jndgment  Section  24  of  the  ejectment 
act  (2  Oen.  St  1896,  p.  1285),  requires  the 
defendant  if  he  denies  ouster,  to  admit  the 
right  of  the  plaintiff  to  an  undivided  share, 
stating  what  share.  If  the  admission  is  made 
in  terata  satisfactory  to  the  plaintiff,  he  at- 
tains the  object  of  his  suit*  and  may  then 
proceed  with  his  case  here.  If  the  admission 
Is  only  of  a  lees  Interest  than  plaintiff  claims^ 
the  case  will  be  tried  at  law,  and  the  court 
of  law  will  determine  the  amount  of  the  in- 
terest 'The  plaintiff,'  says  Justice  Halnea, 
in  Combe  v.  Brown,  29  N.  J.  Law,  36,  44, 
'can  only  recover  such  part  of  the  premises 
as  his  proofs  have  shown  him  entitled  to,  and 
if  it  appears  tnat  he  is  entitled  to  an  un- 
divided part,  he  shall  have  verdict  and  Judg- 
ni«)t  for  such  part' 

"But  the  complainant  says,  further:  'We 
are  in  possession  for  the  reason  that  the  de- 
fendants are  in  possession.  The  possession  of 
one  tenant  In  common  is  the  possession  of  all. 
Being  in  possession,  we  cannot  bring  eject- 
ment' If  possession  always  followed  the 
title,  then  ejectment  would  not  be  possible 
as  between  tenants  In  common — a  proposi- 
tion, of  course,  untenable.  The  fact  in  this 
case  is  undeniable  that,  aside  from  Its  con- 
structive possession  of  that  part  which  has 
been  nnder  lease  the  complainant  has  had 
no  possession  In  fact.  Actual  possession  is 
essential  to  the  Jurisdiction  nnder  the  act  to 
quiet  title.     Said  Justice  Depue,   In   Shep- 


pard  T,  Nixon,  43  N.  J.  Eq.  632,  13  Atl.  617: 
'Under  this  statute,  possession  In  fact,  as 
distinguished  from  that  constructive  posses- 
sion which  in  ejectment  suits  arises  in  virtue 
of  the  legal  title,  is  essential  to  the  Jurisdic- 
tion of  the  court'  And,  further  on,  he  says: 
'The  defendant  having  In  his  answer  made 
denial  of  possession  by  complainant,  it  was 
Incumbent  on  complainant  to  establish  that 
fact  by  proof.'  Here  the  complainant  has 
not  attempted  to  establish  possession  In  fact 
of  the  part  not  demised.  It  has  not  beea  in 
the  Joint  occupation  of  the  land,  and  it  has 
not  participated  In  the  Issues  of  It  The 
proofs,  if  they  show  anything,  show  that  de- 
fendants have,  as  far  as  lay  in  their  power, 
excluded  complainant  from  the  possession 
and  refused  In  any  way  to  recognize  its  title. 
Under  these  circumstances  it  seems  to  me 
that  for  this  court  to  assume  Jurisdiction 
would  be  to  disregard  the  rule  laid  down  by 
the  Court  ot  Errors  and  Appeals  in  Shep- 
pard  V.  Nixon.  As  complainant's  title  de- 
pends upon  the  proper  construction  of  the 
will  of  Richard  I.  De  Gray,  and  does  not  ap- 
pear to  binge  on  any  disputed  question  of 
fact,  it  might  be  a  convenient  thing  for  this 
court  to  construe  this  will.  Just  as  it  might 
have  been  a  convenient  thing  for  this  court, 
in  the  first  instance,  to  have  construed  the 
deed  in  the  Pipe  Line  Case  (Pipe  Line  Co.  v. 
Delaware,  Lackawanna  &  Western  Railroad 
Co.,  62  N.  J.  Law.  254,  41  AtL  759),  but,  act- 
ing under  the  well-settled  rule  it  declined  to 
take  Jurisdiction  until  the  legal  question  was 
first  settled.  After  that  was  done,  it  applied 
the  equitable  remedy.  Delaware,  Lackawan- 
na &  Western  Railroad  Co.  T.  Breckenridge, 
57  N.  J.  Eq.  154,  41  Atl.  966;  Breckenridge 
V.  Delaware.  L.  ft  W.  It  Co.,  68  N.  J.  Eq. 
581,  43  Ati.  1097.  No  distinction  has  been  ' 
taken  in  this  state  between  questions  of  con- 
struction of  documents  and  questions  of  fact 
In  dispute.  The  Court  of  Errors  and  Ap- 
peals has  very  recently  applied  the  rule  to 
partition  cases  (Siockbower  v.  Eanouse,  50 
N.  J.  Eq.  481,  26  AU.  333),  and  the  Chancellor, 
in  a  still  later  case  (Hanneman  v.  Richter, 
62  N.  J.  Eq.  366,  60  AtL  904),  bad  under  con- 
sideration a  partition  depending  upon  the 
construction  of  a  will. 

"I  am  at  a  loss  to  see  why  the  cases  cited 
do  not  apply  to  this  case.  If  I  am  wrong  in 
my  conclusions,  the  court  of  review  will  have 
before  it  all  the  facts,  and  can  finally  dispose 
of  the  whole  matter." 

Preston  Stevenson  and  Gilbert  Collins,  for 
appellanta  John  B.  Humphreys,  for  respond- 
ent 

PER  CURIAM.  The  decree  appealed  from 
is  affirmed,  for  the  reasons  stated  in  the  opin- 
ion delivered  in  the  court  of  chancery  by 
Vice  Chancellor  Btev«ns,  on  the  hearing  of 
the  cause,  and  in  the  supplemental  opinion 
delivered  by  him  on  the  application  for  a 
rehearing  of  the  cause. 
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VAIiENTINH  T.  CTTT  OF  BNOLBWOOD 
et  al. 

(Court  of  BtTon  and  Appeals  of  New  Jersey. 
Nov.  16,   1908.) 

1.   MtTHICIPAL  COBPOBATIONS  ({  745%*)— ACTS 

OF  Officers— QovEBNMENTAii  OB  Coi(POIU.tc 

FuNcrrioNS. 

A  tnunicipal  corporation  is  not  liable  for 
the  acts  of  a  board  oi  health  created  by  public 
statute  for  the  public  benefit,  even  though  its 
members  are  appointed  by  the  municipal  au- 
tfaoritiea. 

(EkI.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  I>is.  I  150S;  Dec.  Dig.  { 
745%.*] 

2.  Health  (J  18*)— Boabdb  of  Health— Lia- 
bilities— ^ESTABLISUMENT  OF  QnARANTinB. 
Tlie  members  of  a  board  of  health,  acting 
in  performance  of  a  public  duty  under  a  public 
statute  to  prevent  the  spread  of  an  infectious 
or  contagious  disease,  are  not  penonally  liable 
in  a  civil  action  for  damages  arising  out  of  their 
acts  In  establishing  a  quarantine,  even  where 
the  disease  does  not  actually  exist,  provided 
they  act  in  good  faith. 

[Ed.  Note.— For  other  cases,  see  Health,  Cent. 
Dig.  I  le;  Dec.  Dig.  |  18.»] 

8.  CoNBTrruTiONAL  Law  (J  2W)*)— Personal 
Ltbrrtt  —  Actions  Against  Board  or 
Health. 

Section  15  of  the  board  of  health  act  (Geo. 
St  1805.  p.  l&m  which  forbids  suits  against 
the  board,  its  officers  or  agents,  unless  upon 
proof  that  the  board  acted  without  reasonable 
and  probable  cause  to  believe  that  the  alleged 
cause  of  disease  wss  In  fact  prejudieinl  and  haz- 
ardous to  the  public  henlth,  does  not  infrinije 
the  constitutiomil  provisions  protecting  private 
property  and  individual  liberty. 

(Ed.  Note.— For  other  cases,  see  ConstitutioD* 
al  Law,  Dec.  Dig.  »  299.*] 

4.  Health  (|  19*)— Boards  of  Health— Ac- 
tions Against. 

Section  15  of  the  board  of  health  act  (Gen. 
St  180.5,  p.  1<V18)  In  effect  gives  an  action 
against  the  board  upon  proof  of  the  facts  there- 
in set  fortli,  but  in  such  suits  the  question  of 
reasonable  and  prot>able  cause  is  for  the  court. 
[Ed.  Note.— For  other  cases,  see  Health,  Dec. 
rAg.  t  10.*] 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  Daniel  W.  Valentine  afmlnst  the 
City  of  Englewood  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
Armed. 

The  declaration  contains  counts  in  tres- 
pass quare  clausum  freglt  for  false  imprison- 
ment and  for  libel.  The  defendants  plead 
In  Justlflcatlon  that  there  were  30  cases  of 
scarlet  fever  in  the  city  of  Englewood,  and 
that  the  board  of  health  had  reasonable  and 
probable  cause  to  believe  that  the  plaintifTs 
daagtiter  was  III  of  the  disease,  and  thereup- 
on caused  the  plaintiff  to  be  notified  that 
they  had  declared  bis  house  quarantined,  and 
that  he  bad  the  option  to  place  his  child  and 
her  attendant  in  strict  quarantine  in  a  sepa- 
rate room,  and  to  have  the  contents  of  the 
house  fumigated  by  the  board  of  health,  or 
to  have  the  entire  house  and  occupants  quar- 


antined. The  replication  denied  that  the 
board  of  health  had  reasonable  and  probable 
cause  to  believe  that  the  plaintiff's  daughter 
was  suffering  from  scarlet  fever,  and  tender- 
ed issue  thereon. 

At  the  trial,  upon  the  plaintifTs  opening 
that  the  board  of  health  acted  without  any 
authority  at  BlI  of  the  dty,  a  nonsuit  was  or- 
dered in  favor  of  the  dty  of  Englewood.  The 
case  proceeded  against  the  board  of  health 
and  the  Individual  defendants. 

The  evidence  showed  that  the  dty  physi- 
cian, one  of  the  defendants,  reported  to  the 
board  of  health  a  case  of  scarlet  fever  at 
the  plaintiff's  residence;  and  that  at  a  con- 
sultation t>etween  Dr.  Currle,  of  Englewood, 
and  Dr.  Bulkley,  of  New  York  City,  the  two 
latter  stated  that  the  case  was  not  scarlet 
fever;  that  four  local  physidans  were  of 
opinion,  from  a  statement  of  symptoms  and 
without  seeing  the  patient,  that  the  case  was 
scarlet  fever.  The  dty  physician  informed 
the  plaintiff,  at  first  by  verbal  notice,  that 
the  house  was  to  be  quarantined,  and  appar- 
ently gave  the  plaintiff  the  option  to  have 
a  strict  quarantine  of  the  whole  house  estate 
lished,  or  a  quarantine  of  his  daughter  and 
her  attendant  In  one  rooAi  of  the  bouse.  The 
plaintiff,  in  order  to  secure  proof  as  to  who 
was  responsible,  demanded  a  written  notice; 
and  thereupon  such  a  notice  was  served,  sign- 
ed by  the  secretary  of  the  board  of  health,  in 
which  the  option  of  having  the  diUd  and 
her  attendant  quarantined  in  a  separata 
room,  or  of  having  the  entire  house  and  oc- 
cupants quarantined,  was  again  given  to  the 
plaintiff.  He  declined  to  avail  himself  of  the 
option,  a  card  was  placed  upon  his  office  door 
indicating  that  there  was  scarlet  fever  on  the 
premises,  and  measures  were  taken  by  the 
iMard  of  health  to  ftunlgate  the  house.  There 
seems  to  have  been  nothing  further  done  hy 
way  of  enforcing  the  quarantine.  When  the 
plaintiff  was  asked  what  kept  him  in  quar- 
antine, what  was  done,  and  who  did  It  his 
only  answer  was  that  the  health  Inspector 
came  and  fumigated  the  house. 

The  board  of  health  had  adopted  ordinan- 
ces, pursuant  to  the  statute,  providing  that 
'  persons  affected  by  certain  diseases,  of  wbich 
scarlet  fever  was  one,  should  be  isolated, 
quarantined,  or  removed  to  such  a  locality 
as  the  board  might  order  and  direct;  and 
that  buildings  and  property,  which  might  be- 
come Infected,  should  be  disinfected  or  de- 
stroyed ;  and  that  the  board  might  establish 
such  separation  and  isolation  or  domestic 
quarantine  of  the  sick  from  persons  not 
necessary  as  attendants  as  should  be  needed 
in  order  to  prevent  the  spread  of  the  disease. 

Adolph  L.  Engelke,  Harry  B.  Brockhurst, 
and  Peter  W.  Stagg,  for  plaintiff  In  error. 
Albert  C.  Wall  and  Charles  W.  Hnist,  for 
defendants  in  error. 
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SWAYZB,  7.  (after  staUng  the  facts  as 
above).  We  find  it  convenient  to  deal  first 
with  tbe  UabUlty  of  the  city  of  EMglewood. 

The  predse  qnestlon  involved  is  new  In  this 
court  In  Kehoe  v.  Bntherford.  74  N.  J.  Law, 
€!S9,  66  Atl.  1046,  there  was  active  wrongdo* 
ing  by  the  municipal  authorities  In  collecting 
■nrface  water  and  discharging  it  so  that  It 
injured  the  plaintUTs  land,  but  that  act  was 
tbe  act  of  the  corporation  Itself  for  a  special 
corporate  purpose.  A  distinction  Is  made  In 
the  cases  in  otber  Jurisdiction  between  such 
acts  and  acts  done  In  performance  of  a  goV' 
«mmental  function  In  execution  of  powers  of 
a  public  and  general  character,  delegated  to 
tbe  municipality  for  the  welfare  and  protec- 
tion of  Its  Inhabitants  or  the  general  public. 
Of  the  numerous  cases  ccdlected  In  W  Ojc 
1257,  It  win  suffice  to  refer  to  Daly  v.  New 
Haven,  69  Conn.  944,  38  Atl.  897;  Colwell  v. 
Waterbnry,  74  Conn.  668,  61  Atl.  680,  57  L. 
K.  A.  218;  Hourlgan  v.  Norwich,  77  Conn. 
358,  69  Atl.  487;  Hafford  v.  New  Bedford,  16 
Gray  (Mass.)  207;  Fisher  v.  Boston,  104 
Mass.  87,  6  Am.  Rep.  106;  Manners  v.  Hav- 
erhill, 185  Mass.  165;  Clark  v.  Easton,  146 
Mass.  ^.  14  N.  B.  796 ;  Maxmlllan  v.  Mayor, 
eta,  of  New  York,  62  N.  T.  100,  20  Am.  Rep. 
468.  These  cases  have  been  followed  by  our 
Supreme  Court  In  Tomlln  v.  Hlldreth,  65  h. 
u  Law,  438,  47  Atl.  649.  A  more  recent  case 
Is  CannlDgtaam  v.  Seattle,  42  Wash.  134,  84 
Pac.  641,  4  L.  R.  A.  (N.  S.)  629;  7  Am.  &  Eng. 
Ann.  Caa  805,  In  a  note  to  which  numerous 
cases  as  to  the  nonliability  of  a  inualcipallty 
for  acts  of  Its  firemen  are  collected. 

The  principle  has  been  frequently  applied 
to  tbe  acts  of  boards  of  health.  Summers 
V.  Daviess  Connty.  108  Ind.  262,  2  N.  E.  725, 
63  Am.  Rep.  512;  Mitchell  v.  Rockland,  52  Me. 
118;  Nicholson  t.  Detroit,  129  Mich.  246,  88 
N.  W.  695,  66  L.  B.  A.  601 ;  Bryant  v.  St. 
Paul,  83  Minn.  289,  23  N.  W.  220,  53  Am.  Rep. 
31 :  Lowe  ▼.  Conroy,  120  Wla  161,  97  N.  W. 
942,  66  U  R.  A.  907,  102  Am.  St  Rep.  983. 
It  seems  to  be  founded  In  reason. 

The  acts  complained  of  by  the  plaintiff 
were  in  performance  of  a  governmental  func- 
tion Imposed  upon  the  board  of  health  by  tbe 
Legislature,  under  a  special  statute  relating 
to  boards  of  health,  for  the  benefit  of  the 
public  at  large.  The  duty  was  quite  Inde- 
pendent of  any  provisions  of  the  city  charter, 
and  was  in  no  way  for  the  benefit  of  tbe  city 
In  its  corporate  capacity,  or  as  the  owner  of 
property.  Tbe  only  connection,  under  the 
statute,  between  the  city  and  the  board  of 
health.  Is  that  the  members  of  tbe  board  of 
health  are  appointed  by  the  governing  body 
of  the  city.  This,  however,  did  not  make 
them  the  servants  or  agents  of  the  city ;  they 
were  public  officers,  notwithstanding  tbe 
method  of  their  appointment.  Hafford  v. 
New  Bedford,  16  Gray  (Mass.)  297;  Fisher 
V.  Boston,  104  Mass.  87,  6  Am.  Rep.  196; 
Murphy  v.  Inhabitants  of  Needham,  176  Mass. 
422,  57  N.  EL  688;  Maxmllian  T.  Mayor,  etc 


of  New  York.  62  N.  Y.  160,  20  Am.  Rep.  468; 
Felch  V.  Weare,  69  N.  H.  817,  45  AtL  601. 

Tbe  city  could  only  be  held  by  api^ylng  tbe 
rule  req;>ondeat  superior,  and  that  rule  has 
no  application  in  a  case  where  the  persons 
who  commit  the  act  complained  of  are  neith- 
er the  servants  nor  agents  bf  the  municipal 
corporation,  nor  acting  in  the  performance 
of  any  corporate  duty.  So  far  as  their  act 
is  outside  the  limits  of  the  corporate  duty  of 
the  municipality.  It  caimot  be  considered  the 
act  of  the  municipality.  2  Dillon  (Sd  Ed.)  U 
968-974.  'ihe  case  Is  not  altered  by  tbe  fact 
that  the  court  excluded  the  qnestlon  wheth- 
er the  records  of  the  common  council  showed 
any  action  on  their  part  In  regard  to  the 
quarantining  of  the  plaintiff.  At  that  time 
tbe  nonsuit  had  already  been  ordered,  and 
nothing  was  said  to  Indicate  that  the  offer  was 
to  show  anything  that  would  conflict  with  the 
statements  of  plaintiff's  counsel  in  bis  open- 
ing that  the  board  of  health  acted  without 
any  authority  from  the  city.  It  Is  not  neces- 
sary, therefere,  to  consider  whether  the  lia- 
bility of  the  city  would  have  been  different 
U  express  authority  bad  been  shown.  The 
evidence,  moreover,  becomes  quite  Immaterial 
in  view  of  other  considerations  to  be  stated. 

No  liability  of  the  city  was  shown,  and  in 
that  respect  tbe  ncmsuit  was  right 

The  statute  creating  the  board  of  health 
authorizes  it  to  adopt  ordinances  to  prevent 
tbe  spreading  of  dangerous  epidemics  or  con- 
tagious diseases,  and  to  maintain  and  enforce 
sufficient  quarantine  when  It  deems  neces- 
sary. Gen.  St  1S95,  p.  1644.  i  49.  The  board 
IS  required  by  section  13  to  examine  into  all 
causes  of  disease  injurious  to  tbe  health  of 
the  inhabitants,  and  to  cause  the  same  to  be 
removed  and  abated.  Section  15  enacts  that 
no  suit  shall  be  maintained  In  any  of  the 
courts  of  this  state  to  recover  damages 
against  any  such  board,  its  officers  or  agents, 
on  proceedings  had  by  them  to  abate  and  re- 
move a  cause  of  disease,  unless  it  shall  be 
shown  in  such  suit  that  the  cause  of  disease 
did  not  exist  was  not  hazardous  and  prej- 
udicial to  the  public  health,  and  that  the 
board  acted  without  reasonable  and  probable 
cause  to  believe  that  such  cause  was  In  fact 
prejudicial  and  hasardous  to  the  public 
health. 

The  evidence  in  the  present  case  Justified 
an  Inference  on  the  part  of  the  Jury  that 
scarlet  fever  did  not  In  fact  exist;  and,  as 
the  trial  Judge  nonsuited  the  plaintiff,  his 
ruling  cannot  be  vindicated.  If  the  actual  ex- 
istence of  the  disease  Is  essential  to  the  Jus- 
tification of  tbe  defendanta  The  issue  Join- 
ed upon  the  pleadings  was  only  whether  there 
existed  reksonable  and  probable  cause  to  be- 
lieve that  the  defendant's  daughter  was  sick 
with  scarlet  fever,  but  It  would  be  taking 
too  narrow  a  view  of  the  case  to  decide  It 
upon  this  question  of  pleading  only.  We 
prefer  to  rest  the  decision  ap<m  broader 
grounda 
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Lawrence,  21  N.  J.  Law,  US,  and  on  appeal 
21  N.  J.  Law,  714,  47  Am.  Dec.  190,  and  28 
N.  J.  Law,  590,  57  Am.  Dec  420,  it  was  beld 
in  tbe  Supreme  Court,  in  a  very  able  opinion 
by  Chief  Justice  Green,  that  the  defendant, 
who,  as  mayor  of  New  York  City,  had  de- 
stroyed real  and  personal  pro^itf  in  order 
to  stop  the  spread  of  a  great  flre,  was  not  to 
be  held  responsible,  since  be  acted  In  pur* 
suance  of  a  duty  Imposed  upon  him  by  stat- 
ute, and  not  for  private  emolument  or  for  his 
individual  benefit  Chief  Justice  Green  said: 
"It  Is  a  well-settled  principle  that  where  a 
person  In  discharge  of  a  public  duty,  not 
acting  for  private  emolument,  unwittingly  In- 
jures another  in  the  performance  of  the  act, 
while  acting  with  due  skill  and  caution,  he 
is  not  answerable  for  damages."  The  judg- 
ment was  reversed  In  this  court,  upon  the 
ground  that  tlie  statutes  of  New  York  provid- 
ed no  compensation  for  the  personal  property 
destroyed,  that  the  facts  amounted  to  a  tak- 
ing of  property  for  public  use  wlth6ut  com- 
pensation, and  the  case  was  therefore  within 
the  prohibition  of  our  state  Constitution. 
The  case  afterwards  came  before  the  Su- 
preme Court  on  a  draiurrer  to  amended  pleas, 
and  the  judgment  there  rendered  in  favor  of 
tiie  d^endant  was  affirmed  in  this  court  23 
N.  J.  Law,  590,  57  Am.  Dec.  420.  Justice 
Carpenter,  In  the  course  of  his  opinion  took 
occasion  to  say,  at  page  600  of  23  N.  J.  Law 
(57  Am.  Dec.  420):  "A  public  officer,  acting 
in  good  faith,  upon  a  sudden  and  alarming 
emergency,  under  the  sanction  of  a  constitu- 
tional and  valid  law  in  a  matter  of  public 
duty,  is  not  to  be  held  responsible  for  the 
unavoidable  and  necessary  result  of  such  act 
of  duty.  An  injured  party  may  have  a  right 
to  resort  to  the  public  for  satisfaction,  but 
the  law  has  ever  held  that  the  officer,  him- 
self, not  exceeding  his  power  and  not  guilty 
of  oppression  or  bad  faith,  is  not  personally 
liable."  He  quotes  with  approval  .what  was 
said  by  Justice  Nevius  In  Slnnickson  v.  John- 
son, 17  N.  J.  Law,  150,  34  Am.  Dec.  184, 
where  a  distinction  was  drawn  I>etween  acts 
done  exclusively  for  the  public  interest  by 
agents  appointed  by  public  authority  acting 
within  the  scope  of  that  authority,  and  acts 
done  for  a  private  and  Individual  interest. 
Justice  Carpenter  limits  the  exemption  of 
public  officers  to  acts  done  under  the  sanction 
of  a  constitutional  and  valid  law,  but,  at  the 
same  time,  quotes  Chancellor  Kent  as  ex- 
tending the  exemption  to  acts  done  under 
statutes  which  were,  prima  facie,  good;  a 
view  which  seems  to  be  sustained  by  the 
opinion  expressed  by  this  court  in  Lang  v. 
Bayonne,  74  N.  J.  Law,  455,  68  Atl.  90,  15 
L.  R.  A.  (N.  S.)  93.  It  is,  however,  unneces- 
sary for  us  to  go  to  that  extent  in  the  pres- 
ent case,  since  we  think  the  act  constitution- 
al for  reasons  to  be  hereafter  stated.  Nor  is 
it  necessary  for  us  to  go  to  the  full  extent 
justified  by  Justice  Carpenter's  language.  He 
does  not  limit  the  exemption  to  officers  act- 
ing judicially,  and  exercising  their  best  judg- 


ment upon  a  state  of  facts,  the  conclusion 
from  which  may  l>e  doubtful  or  difficult 

In  tbe  discussion  which  arose  after  the  de- 
cision of  the  famous  case  of  Ashby  v.  White, 
1  Smidi's  Leading  Cases  (7th  Am.  Ed.)  455, 
it  was  expressly  stated  in  the  argument  pre- 
pared by  the  committee  of  .the  House  of 
Lords,  which  was  principally  drawn  up  by 
the  Lord  Chief  Justice,  that  fraud  and  malice 
were  tbe  gist  of  the  action.  The  language 
quoted  on  page  484  is :  "There  is  no  danger 
to  an  honest  officer  that  means  to  do  his 
duty ;  for  where  there  Is  a  real  doubt  touch- 
ing the  party's  right  of  voting,  and  tlie°  offi- 
cer makes  use  of  the  l>eBt  means  to  be  in- 
formed, and  it  is  plain  his  mistake  arose 
from  the  dIffionUy  of  the  case,  and  not  from 
any  malicious  or  partial  design,  no  jury  will 
find  an  officer  guilty  In  such  a  case,  nor  can 
any  court  direct  them  to  do  it  for  it  is  the 
fraud  and  the  malice  tliat  entitles  the  party 
to  the  action."  la  that  case  fraud  and  mal- 
ice were  averred  in  the  declaration.  Some 
American  courts  have  gone  so  far  as  to  hold 
that  the  officer  is  exempt  even  in  a  case  oC 
corruption  and  malice.  Spalding  t.  Vilas, 
161  U.  S.  483,  493,  et  seq.,  16  Sup.  Ct  631, 
40  L.  Ed.  780,  which  was  an  action  against 
the  Postmaster  General.  Weaver  v.  Deven- 
dorf,  3  Denlo  (N.  Y.)  117,  which  was  an  ac- 
tion against  an  assessor  for  loss  caused  by 
an  illegal  assessment  Where  there  is  no 
fraud  or  malice,  the  overwhelming  weight  of 
authority  is  In  favor  of  the  exemption  of  the 
public  officer  from  civil  action,  and  the  cases 
are  not  limited  to  officers  acting  in  a  judicial 
capacity,  but  reach  the  case  of  all  who  are 
called  upon  in  behalf  of  the  public  to  exer- 
cise their  judgment  Thus  it  was  held  hi 
Otis  V.  Watklns,  9  Cranch,  339,  3  L.  Ed.  752, 
that  a  collector  of  a  port  detaining  a  vessel 
under  the  embargo  law  of  1808  (Act  Gong. 
April  25,  1808,  c.  66,  2  Stat  499)  need  not 
show  that  his  opinion  that  the  vessel  was 
about  to  violate  the  law  was  correct  nor  that 
he  used  reasonable  care  and  diligence  in  as- 
certaining the  facts  upon  which  his  opinion 
was  formed.  It  was  said  to  be  enough  tliat 
he  honestly  entertained  the  opinion  upon 
which  he  acted;  and,  although  Chief  Justice 
Marshall  dissented,  he  did  not  question  this 
general  principle,  but  placed  his  dissent  upon 
entirely  different  grounds.  The  same  view 
was  expressed  in  Kendall  v.  Stokes,  3  How. 
87,  11  L.  Ed.  506.  In  New  York,  It  was  held. 
In  Williams  v.  Weaver,  75  N.  Y.  30,  that  as- 
sessors were  not  liable  in  a  civil  action  for 
an  unlawful  levy.  The  court  said:  "That 
class  of  public  officials  Is  charged  with  du- 
ties which  'require  the  exercise  of  judicial 
functions,  and,  when  they  are  called  upon 
thus  to  act,  they  are  protected  from  the  con- 
sequences which  may  flow  from  any  error 
they  may  commit  Surrounded  as  these  oflS- 
ceilB  are  by  great  difficulties  In  the  discharge 
of  their  official  duties,  the  law  shields  them 
when  acting  within  their  jurisdiction.  In 
order  to  establish  an  individual  liability,  it 
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must  be  made  to  appear  against  tbe  asBeas- 
ors,  not  only  that  the  aaeesament  was  er- 
roneous, but  that  such  aaeessors  had  no  Juris- 
diction whatever  In  laying  the  tax."  The 
case  subsequently  went  to  the  Supreme  Court 
of  the  United  States  aOO  U.  S.  M7,  25  L. 
Ed.  70S),  and  Justice  Miller  said.  In  speaking 
of  the  decision  of  the  Court  of  Appe&ls  of 
New  Xork  upon  this  point:  "Whether  that 
conrt  decided  that  question  correctly  or  not, 
it  Is  not  a  federal  question,  but  one  of  gen- 
eral municipal  law,  to  be  govemed  either  by 
the  common  law  or  the  statute  law  of  the 
state.  In  either  case  it  presents  no  question 
apon  which  this  conrt  is  authorized  to  re- 
view a  judgment  of  the  state  court."  This 
case  waa  decided  in  1880,  long  after  the  dis- 
cussion arising  out  of  the  fourteenth  amend- 
ment had  become  famUlar;  and  it  is,  there- 
fore, not  only  authority  for  the  exemption 
of  public  officers,  but  for  the  proposition  that 
sach  exemption  does  not  contravoie  the  four- 
teenth amendment 

The  principle  was  held  applicable  In 
TeaU  V,  Felton,  1  N.  Y.  837,  49  Am.  Dec.  852, 
to  the  case  of  a  postmaster  who  assumed  to 
cbarge  letter  postage  on  a  newspaper,  but  it 
was  held  in  that  particular  case  that  the  post- 
master did  not  act  in  a  judicial  capacity. 
Tbe  role  has  been  applied  in  the  case  of 
health  officers.  Whldden  t.  Cheever,  68  N.  H. 
142,  44  AU.  908,  76  Am.  St  Rep.  164. 

The  exemption  ot  officers  from  liability  ex- 
tends only  to  matters  in  which  they  have 
jurisdiction  under  tbe  statutes,  and  it  may 
be  said  that  tbe  board  of  health  has  no  juris- 
diction unless  a  cause  of  disease  actually  ex-, 
ists.  This  view  is  too  narrow.^  The  principle 
which  was  adopted  by  this  court,  and  vindi- 
cated in  an  able  opinion  of  Chief  Justice 
Beasley  In  Grove  v.  Van  Duyn,  44  N.'J.  Iiaw, 
654,  48  Am.  Rep.  412,  Is  applicable.  It  is 
enough  if  the  matter  is  colorably,  though 
net  really,  within  their  jurisdiction. 

A  different  view  has  been  expressed  in 
Massachusetts.  Miller  v.  Horton,  152  Mass. 
540.  26  N.  E.  100,  10  L.  R.  A.  U«,  23  Am.  St 
Rep.  850,  which  was  followed  In  Pearson  v. 
2:ehr,  138  III.  48,  29  N.  B.  854,  32  Am.  St  Rep. 
113,  and  in  Lowe  v.  Conroy,  120  Wis.  151,  97 
m.  W.  942,  66  L.  R.  A.  907,  102  Am.  St  Rep. 
983.  The  reasons  are  well  stated  by  Mr.  Jus- 
tice Holmes,  but  are  combated  with  equal 
force  by  Justice  Devens,  and  the  case  is 
'weakened  as  an  authority  by  the  fact  that  it 
was  decided  by  a  bare  majority  of  tbe  court 
Upon  principle,  we  cannot  distluguisb  the 
case  from  those  above  cited,  where  admin- 
totratlve  officers  were  held  exempt  when  call- 
ed upon  to  act  judicially.  If  a  postmaster 
general,  or  a  postmaster,  or  a  collector  of  a 
port,  or  an  assessor  of  taxes  are  to  be  im- 
mune when  their  error  in  judgment  causes 
tbe  loss  of  another's  liberty  or  property,  we 
think  a  board  of  health  is  entitled  to  a  like 
immunity.  A  justice  of  tbe  peace  is  Immune 
if  be  acts  in  a  matter  colorably  within  his 
jariedictlon.  The  underlying  reason  is  not  tbe 


judicial  character  of  13ie  officer,  but  tbe  judi- 
cial character  of  the  act  and  the  public  neces- 
sity that  public  agents  engaged  in  the  per- 
formance of  a  public  duty,  in  obedience  to  the 
command  of  a  statute,  should  not  suffer  per- 
sonally for  an  error  of  judgment  which  the 
wisest  and  most  circumspect  cannot  avoid. 
It  Is  not  quite  accurate  to  say  that  in  snch 
cases  a  man  is  deprived  of  liberty  or  proper- 
ty without  compensation.  As  Justice  Devens 
pointed  out  "the  individual  is  presumed  to  be 
compensated  by  the  benefit  which  such  regu- 
lations confer  upon  the  community  of  which 
he  Is  a  member,  or  by  which  his  property  is 
protected."  Tbe  case  may,  however,  be  look- 
ed at  in  another  light  Tbe  board  of  health  is 
acting  for  the  public  in  tbe  exercise  of  the 
police  power  of  the  state.  For  an  error  In  tbe 
exercise  of  that  power,  no  doubt  the  state 
ought  to  answer.  Just  as  in  an  action  for 
malicious  prosecution,  the  principal  who  in- 
stigates the  prosecution  may  be  held  although 
tbe  justice  and  the  constable  are  immune,  so 
in  a  case  of  an  error  in  Judgment  by  the  board 
of  health  It  is-  the  state  which  ought  to  an- 
swer for  tbe  default  of  its  agent  acting  in 
obedience  to  its  statutory  command.  Tbe 
state  does  ndt  It  Is  true,  answer  In  an  ordi- 
nary action  at  law  In  this  or  any  other  case, 
but  there  Is  the  same  remedy  In  all  cases— > 
an  appeal  to  tbe  justice  of  the  state.  A  dif- 
ferent view  from  that  of  the  Massachusetts 
court  prevailed  In  Raymond  v.  Fish,  51  Conn. 
80,  50  Am.  Rep.  3,  and  in  Beeks  v.  Dickinson 
Co.,  131  Iowa,  244,  108  N.  W.  811,  6  L.  R.  A. 
(N.  S.)  831,  a  case  decided  after  the  cases  last 
cited. 

Miller  T.  Horton  was  decided  in  tbe  ab- 
sence of  a  statute  such  as  ours  forbidding  an 
action  against  the  board  unless  lack  of  rea- 
sonable and  probable  cause  can  be  shown. 
Tbe  same  distinguished  court, has  vindicated 
the  right  of  the  Legislature  to  require  all  Im- 
ported rags  to  be  put  through  a  disinfecting 
process  at  the  expense  of  the  owner,  whether 
actually  Infected  or  not  (Train  v.  Boston  Dis- 
infecting Co.,  144  Mass.  623,  11  N.  B.  929,  69 
Am.  Rep.  113),  upon  the  ground  that  the 
Legislature  had  the  power  to  pi^onounce  im- 
ported rags,  not  yet  disinfected,  nuisances  in 
themselves,  or,  as  Justice  Holmes  said  in  the 
later  case,  because  the  danger  was  too  great 
to  permit  discrimination.  What  our  Legisla- 
ture has  done  in  the  health  act  is  in  substance 
to  say  that  anything  which  may  possibly  be 
a  cause  of  disease  is  subject  to  the  regula- 
tions of  the  board  of  health,  when  that  board 
has  reasonable  and  probable  cause  to  think 
It  to  be  in  fact  a  cause  of  disease.  Under 
snch  a  statute  the  cases  above  cited  from 
Massachusetts,  Illinois,  and  Wisconsin  are 
not  In  point  and  there  Is  no  reason  why  the 
ordinary  rule  exempting  public  officers  from 
private  action  should  not  be  applied.  The 
board  of  health  was  acttdg  for  the  benefit  of 
the  public  at  large,  and  pursuant  to  )a  duty 
imposed  upon  it  by  a  public  statute.  'There 
Is  not  only  no  proof  of  malice,  but  the  board 
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acted  wltb  care,  and  not  hastily,  for  It  decid- 
ed only  after  a  conference  between  Its  own 
physician,  a  reputable  physician  of  Engle- 
wood  called  In  by  the  plaintlfT,  and  a  special- 
ist from  the  city  of  New  York.  The  doctors 
disagreed,  at  least  In  a  measure;  and  the 
board  of  health  was  called  npon  to  decide. 
They  may  have  decided  erroneously,  but  the 
matter  was  colorably  within  their  Jurisdic- 
tion. 

The  only  difficulty  which  arises  Is  that 
caused  by  the  first  opinion  of  this  court  in 
American  Print  Works  Company  t.  Law- 
rence. We  there  held  that  the  mayor  and 
aldermen  of  New  York  could  not  t>e  exempt- 
ed from  civil  liability  where  their  act  re- 
sulted In  what  this  court  held  to  be  a  tak- 
ing of  private  property  for  public  use  con- 
trary to  our  Constitution.  In  view  of  the 
subsequent  opinion  of  the  court  in  that  case, 
and  the  eminence  of  the  Judges  of  the  Su- 
preme Court,  whose  opinion  was  reversed  in 
the  first  case,  we  think  that  although  we  are 
bound  by  the  actual  decision  of  this  court 
reported  In  21  N.  J.  Iiaw,  248,  we  ought  not 
to  extend  it  further  than  the  exact  point 
decided  requires.  It  was  limited  to  a  case 
where  private  property  was  taken  for  pub- 
lic use;  and  it  was  held  that  destruction  .to 
prevent  the  spread  of  a  conflagration  was 
aach  a  taking.  In  the  present  case  there 
was  no  taking  of  private  property  for  pub- 
lic use.  The  acts  of  the  defendant  amount- 
ed to  a  mere  trespass.  ,  It  Is  urged,  how- 
ever, that  the  same  principle  ought  to  be  ap- 
plied because  of  the  fourteenth  amendment 
to  the  federal  Constitution,  which  prohibits 
a  state  from  depriving  a  citizen  of  liberty 
without  due  process  of  law.  To  this  we 
think  there  are  two  answers:  In  fact,  the 
defendant  was  not  deprived  of  bis  liberty: 
and  the  conduct  of  the  defendants  constitut- 
ed due  process*  of  law,  as  that  term  is  used 
in  cases  of  this  character.  He  was  not  de- 
prived of  his  liberty,  because  the  option  was 
given  to  him  to  quarantine  his  daughter  in 
a  room  of  the  house.  If  he  so  chose.  He 
elected  the  alternative  of  having  the  whole 
house  quarantined,  but  that  was  his  volun- 
tary choice;  and  there  seems  to  have  been 
no  show  of  force  to  prevent  his  going  and 
coming  as  he  chose.  Whatever  may  be  ar- 
gued as  to  the  Imprisonment  of  his  daughter, 
that  is  not  now  In  question.  .  His  personal 
liberty  does  not  seem  to  have  been  restrain- 
ed. We  were  careful  to  say  In  Hebrew  v. 
Pulls.  73  N.  J.  Law,  621,  64  AU.  121,  7  L. 
B.  A.  (N.  S.)  580,  118  Am.  St:  Rep.  716,  that 
although  constraint  mlgbt  be  caused  by 
threats,  as  well  as  by  actual  force,  the  words 
or  conduct  must  be  such  as  to  induce  a  rea- 
sonable apprehension  of  force,  and  the  means 
of  coercion  must  be  at  hand.  The  latter  ele- 
ment Is  lacking  In  the  present  case.  The 
real  injury  of  which  the  plaintiff  complains 
Is  the  destruction  of  bis  business  by  posting 
bis  office  door  a  notice  that  there  was 


scarlet  fever  In  the  bOQM.  Tbis,  if  false, 
may  have  been  a  libel,  but  It  was  not  a  dep- 
rivation of  liberty. 

Again,  in,  cases  affecting  the  pnblic  healtb, 
due  process  of  law  does  not  always  require 
notice  and  a  hearing.  People  v.  Board  of 
Healtb,  140  N.  Y.  1,  35  N.  B.  820,  23  I<.  B. 
A.  481,  87  Am.  St  Rep.  522.  Where  tbe 
board  of  health  is  required  to  act  upon  an 
emergency,  due  process  of  law  requires  only 
that  tbey  should  be  liable  to  an  action  In 
case  they  act  wrongfully;  but  the  action  to 
which  they  are  liable  is  only  such  action  as 
the  law  gives.  In  this  case  the  common  law, 
as  we  have  already  shown,  gave  no  right  of 
action  if  the  matter  upon  which  the  board 
decided  was  colorably  within  its  jurisdiction. 
The  object  of  the  fourteenth  amendment 
was  not  to  give  parties  remedies  which  did 
not  exist  at  the  common  law,  but  to  protect 
tbem  against  hostile  action  by  the  state  de- 
priving them  of  the  existing  remedies.  U- 
S.  V.  Cruikshank,  92  U.  S.  542,  23  L.  Ed. 
588. 

There  is  nothing  in  Hutton  T.  Camden,  SO 
N.  J.  Law,  122,  23  Am.  R^.  203,  Inconsist- 
ent with'  our  view.  The  alleged  nuisance  In 
that  case  consisted  in  the  fact  that  the  de-  ■ 
fendants*  lot  lay  below  the  grade  of  the 
Street,  so  that  water  collected  there,  and 
the  order  of  the  board  of  health  was  to  fill 
the  lot  to  grade.  Obviously,  this  presented 
no  such  emergency  as  required  immediate 
action.  There  was  opportunity  for  notice 
and  a  bearing.  That  case  was  a  suit  by  the 
city  to  recover  the  cost  of  filling  the  lot  to 
grade;  and  a  distinction  Is  to  be  made  be- 
tween the  adjudication  of  the  board  of 
health  as  a  defense  to  dvll  liability  on  their 
part,  and  as  the  basis  of  an  action  against 
the  party  alleged  to  maintain  a  nuisance.  If 
the  action  had  been  by  Hutton  against  the 
board  of  healtb,  or  their  employSs,  for  tres- 
pass in  filling  the  lot  up  to  grade,  the  case 
would  have  been  similar  to  the  present. 
This  distinction  is  carefully  pointed  out  by 
the  Supreme  Court  of  Massachusetts  in  City 
of  Salem  v.  Eastern  Railroad  Company,  98 
Mass.  431,  at  page  449,  96  Am.  Dec.  650. 
where  the  court  said:  "When  there  appears 
to  have  been  no  notice  to  the  parties  to  be 
affected,  and  no  opportunity  afforded  them 
to  be  heard  in  defense  of  tbelr  rights,  what- 
ever operation  the  adjudication  may  have 
upon  the  rest,  and  however  concluUve  It 
may  be  held  for  the  protection  of  those  who 
act,  or  derive  rights,  under  it,  the  adjudica- 
tion itself  can  have  no  valid  operation 
against  parties  who  may  be  named  in  the 
proceedings.  If  it  proceeds  to  declare  any 
obllgatl<m,  or  impose  any  liability,  upon  such 
parties,  they  .may.  In  any  subsequent  suit  to 
enforce  it,  deny  the  validity  of  the  Judg- 
ment, and  controvert  the  facts  upon  which 
it  was  based." 

Hutton  V.  Camden  was  a  case  where  It 
was  attempted  to  make  the  adjudication  of 
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the  board  at  health  that  a  nnlsance  ezlated 
final  and  conclusive,  not  only  for  the  protec- 
tion of  the  board  against  an  action  of  tres- 
pass, but  as  basis  of  a  legal  liability  of  the 
landowner.  In  the  present  case,  the  Legis- 
lature has  itself  undertakoi  In  effect  to 
make  a  nuisance  of  what  the  board  of  health 
Bball  upon  reasonable  and  probable  cause  de- 
termine to  be  a  cause  of  disease.  It  is  un- 
necessaiy  to  cite  the  numerous  cases  decided 
by  the  United  States  Supreme  Ciourt  justify- 
log  such  a  leglslatlTe  exercise  of  the  police 
power.  In  Mugler  t.  Kansas,  123  U.  S.  623, 
8  Sup.  Ct  273,  81  L.  Sid.  205,  a  statute  de- 
claring all  places  In  which  intoxicating  liq- 
uors are  manufactured,  sold,  bartered,  or 
given  away  to  be  common  nuisances  was 
(DStained,  although  the  effect  was  to  destroy 
the  value  of  property.  In  Hoi  den  v.  Hardy, 
189  U.  S.  866,  18  Sup.  Ot  883,  42  L.  Ed. 
780,  the  elgbt-hour  law  of  Utah  was  sus- 
tained, although  it  Interfered  with  the  free- 
dom at  contract  In  Jacobson  v,  Massacbu- 
setts,  197  U.  S.  11,  25  Sup.  Ct  358,  40  L. 
1A.  643,  the  compulsory  vaccination  act  of 
Massachvusetts  was  sustained,  although  It 
interfered  with  a  man's  piersonal  liberty. 
These  cases  are  but  illustrations  of  the  ex- 
tent to  which  the  highest  tribunal  has  gone 
in  vindication  of  the  principle  that  the  Indi- 
vidual must  yield  somewhat  of  his  personal 
rights  to  society  In  return  for  the  benefits 
of  society  which  he  enjoys.  We  think  It  not 
unreasonable  to  require  him  In  a  case  like 
the  present  to  depend  for  redress  upon  the 
sense  of  Justice  of  the  public  rather  than 
upon  a  right  of  action  against  public  officers 
who  have  acted  as  they  thought  for  the  pub- 
lic weal  in  a  matter  of  public  duty. 

The  common-law  rights  of  the  plaintiff  are 
protected  by  the  Constitution,  but  the  Legis- 
lature has  by  the  health  act  given  the  plain- 
tiff a  right  of  action  against  the  b<)ard  as 
such  where  he  can  show  that  the  cause  of 
disease  did  not  exist,  that  It  was  not  hazard- 
ous and  prejudicial  to  the  public  health,  and 
that  the  board  acted  without  reasonable  and 
probable  cause  to  believe  that  it  was  In  fact 
prejudicial  and  hazardous  to  the  public 
health.  Oen.  St  1895,  p.  1638,  $  16.  Al- 
though the  language  of  the  section  is  in  form 
tliat  no  suit  shall  be  maintained  against  the 
board  of  health  unless  these  facts  are  es- 
tablished, the  necessary  impllcatton  Is  that,  if 
the  facts  are  established,  a  suit  may  be  main- 
tained. 

In  giving  this  action,  the  Legislature  had 
the  right  to  determine  what  facts  should  be 
necessary  to  sustain  It.  They  Imposed  no 
novel  or  unreasonable  condition.  The  pro- 
vision requiring  that  the  plaintiff  should 
tiiow  that  the  board  of  health  acted  without 
reasonable  or  probable  cause  is  In  line  with 
the  existing  comipon  law  In  cases  of  this 
character.  By  common  law  an  officer  was 
Justified,  In  certain  cases.  In  making  an  ar- 
rest, where  he  had  reasonable  and  probable 
cause  for  belief  in  the  guilt  of  the  person  de- 


tained ;  and,  in  actions  for  libel,  a  comimun- 
Icatlon,  fairly  made  by  a  person  in  the  dis- 
charge of  some  public  or  private  duty,  wheth- 
er legal  or  moral,  is  privileged,  in  the  absence 
of  proof  of  malice.  The  principle  underlying 
these  cases  Is  applicable  to  the  present  case. 
By  the  act  of  March  24,  1903  (P.  L.  p.  96),  It 
Is  made  a  crime  for  any  person,  having  rea- ' 
son  to  believe  that  he  Is  affected  with  scarlet 
fever,  to  appear  In  any  public  place,  and  for 
any  person  ^owingly  to  subject  another, 
without  the  latter's  knowledge,  to  exposure 
to  the  Infection  of  any  such  disease.  We  do 
not  mean  to  say  that  this  statute  reaches  the 
present  case;  but  it  can  hardly  be  libelous 
for  the  board  of  health,  in  good  faith,  to  give 
notice  of  the  existence  of  scarlet  fevec,  when 
it  Is  a  crime  for  one  who  has  reason  to  be- 
lieve that  be  is  affected  with  the  disease  to 
appear  in  public;  and  it  must  be  within  the 
power  of  the  Legislature  to  give  the  right  of 
restraint  amounting  to  imprisonment,  to  pub- 
lic officers  who  have  reasonable  and  probable 
cause  to  believe  that  the  crime  denounced  by 
the  act  of  1903  has  been,  or  Is  likely  to  be 
committed.  It  Is,  at  any  rate,  enough  for  the 
present  purpose  that  In  providing  for  this  ac- 
tion the  Legislature  has  made  the  want  of 
reasonable  and  probable  cause  essential  to 
the  maintenance  of  the  action. 

The  question  remains  whether  a  case  is 
made  out  under  this  statute  against  any  of 
the  defendants.  As  to  the  board  of  health, 
it  Is  dear  that  they  acted  upon  the  advice 
of  their  own  physician,  supported  by  the  re- 
port made  to  them  of  the  opinion  of  four 
other  local  physicians.  We  think  that  they 
were  not  bound  to  accept  the  opinion  of  the 
physician  called  by  the  plaintiff,  and  the 
specialist  called  from  New  York,  but  were 
Justified  In  relying  upon  the  advice  of  their 
own  officer. 

The  case  as  to  the  physician  himself  is 
somewhat  different.  Prior  to  establishing  the 
quarantine  he  had,  at  the  conference  with  the 
other  physicians,  expressed  himself  as  satis- 
fied with  their  diagnosis,  and  it  may  be  that 
this  evidence  would  be  sufficient  to  carry  the 
case  to  a  Jury  as  to  Dr.  Bradner,  if  the  ques- 
tion were  properly  a  Jury  question.  At  the 
time  this  statute  was  adopted,  the  words 
"reasonable  and  pinbaUe  cause"  were  a  fa- 
miliar expression  in  the  law,  arising  moat 
frequently  In  actions  for  malicious  prosecu- 
tion; and,  however  anomalous  the  rule  may 
be,  It  was  well  established  that  the  question 
of  existence  of  reasonable  and  probable 
cause,  In  an  action  for  malicious  prosecution, 
was  a  question  for  the  court,  where,  as  In 
this  case,  the  facts  are  undisputed.  McFad- 
den  V.  Lane,  71  N.  J.  Law,  624,  60  Atl.  365. 
Citing  with  approval  Bell  v.  Atlantic  City 
Railroad  Company,  58  N.  J.  Law,  227,  33  Atl. 
211 ;  Magowan  v.  Rickey,  64  N.  3.  Law,  402, 
45  Atl.  804.  In  our  Judgment  the  case  failed 
to  establish  a  want  of  reasonable  and  prob- 
able cause  as  against  Dr.  Bradner.  The  evi- 
dence of  what  Bulkley  said  to  him,  or  what 
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Currle  said  as  to  the  antecedent  family  his- 
tory of  the  patient,  would  not  change  this  re- 
sult, and  Its  exclusion  was  not  injurious  er- 
ror. Dr.  Bradner  seems  to  have  been  a  rep- 
utable physician,  acting  according  to  his  best 
light,  In  a  case  which  four  of  his  fellow  phy- 
sicians, to  whom  the  symptoms  were  describ- 
ed, pronounced  to  be  -scarlet  fever.  Whether 
it  was  so  or  not,  he  had  reasonable  and  prob- 
able cause  to  think  It  so. 

In  an  action  for  false  Imprlspnment,  where 
the  arrest  Is  Justified  on  the  ground  of  rea- 
sonable and  probable  cause,  the  question  is 
for  the  court,  where  the  facts  are  not  dis- 
puted. Lister  T.  Ferryman,  L.  B.  4  H.  L. 
621,  39  L.  J.  Kxch.  177. 

Mlddleton,  the  lnq>ectoif  seems  to  liaye 
acted  only  In  carrying  out  the  order  of  tho 
board  whose  servant  he  was,  and  comes  with- 
in the  words  of  the  statute  exempting  officers 
or  agents  of  the  board  from  suit. 

For  the  reasons  stated,  we  think  the  trial 
judge  was  right  In  directing  a  nonsuit,  and 
the  judgment  shonld  be  afSrmed,  with  costs. 


(71  N.  J.  B.  6C) 

BBANT  ▼.  BBANT. 

(Court  of  Chancery  of  New  Jersey.     May  11, 
1906.) 

1.  DiTOBCE  (8  90*)— AmriDAvn:  o»  Nonooixu- 
siow. 

The  affidavit  of  noncollusion  required  by 
section  6  of  the  divorce  act  (P.  L.  1902,  p.  504), 
must  be  annexed  to  a  petition  which  seeks  di- 
vorce from  bed  and  board,  under  the  provisions 
of  section  3  (page  503)  of  that  act. 

[EM.  Note.— For  other  eases,  see  Divorce,  Dea 
Dig.  I  80.*] 

2.  DivoBC*  a  79*)— Obdee  o»  PuBUOAnow— 
Notice. 

The  notice  of  the  order  of  publication  to  be 
served  on  an  absent  defendant  is  required  to 
state  the  object  of  the  suit ;  and,  ^f  the  notice 
undertakes  unnecessarily  to  assert  the  grounds 
npon    which    relief    is    sought,    it    must    state 

grounds  which  give  jurisdiction  to  the  court  to 
ecree  relief. 

[E3d.  Note.— For  other  cases,  see  Divorce,  Dec. 
Dig.  8  79.*] 

(Syllabus  by  the  Court) 

Bill  by  Estelle  A.  Brant  against  Arthur 
Brant    Order  of  reference  denied. 

QeoTge  H.  Bruce,  'for  petitioner. 

MA6IE,  C.  There  are  two  questions  rais- 
ed upon  the  petitloa  and  its  accompanying 
af&davlt,  and  one  upon  the  proofs  of  service 
of  a  notice  under  an  order  for  publication. 

The  first  question  is  whether  the  affidavit 
of  noncollusion,  required  by  section  5  of  the 
divorce  act  (P.  L.  1902,  p.  604),  must  be  an- 
nexed to  a  petition  which  seeks  divorce  from 
bed  and  board  under  the  provisions  of  sec- 
tion 3  of  that  act  Under  the  heading  "Caus- 
es for  Divorce,"  the  act  Includes  section  3, 
and  thereby  enacts  that  divorce  from  bed  and 


board,  forever  or  for  a  limited  Ume,  may  be 
decreed  for  "extreme  cruelty."  When  by 
section  5  the  Legislature  declared  that  the 
court  should  not  exercise  the  jurisdiction, 
previously  granted,  in  any  cause  for  divorce 
unless  an  oath  or  afiSirmation  of  noncollusion 
Is  annexed  to  the  bill  or  petition,  the  pro- 
vision obviously  Included  the  case  of  a  di- 
vorce from  bed  and  board  for  extreme  cruel- 
ty, for  the  act  before  provided  that  for 
extreme  cruelty  there  might  be  such  a  di- 
vorce. It  Is  true  that  complainant  or  peti- 
tioner Is  thereby  required  to  swear  or  af- 
firm that  the  complaint  is  not  made  by  ool- 
liieion  for  the  purpose  of  dissolving  the  mar- 
riage, and  a  divorce  from  bed  and  board,  it 
is  well  settled,  does  not  dissolve  the  marriage. 
While  the  relief  for  the  cause  of  extreme 
cruelty  is  a  perpetual  or  limited  separa- 
tion, and  no  more,  yet  our  legislation  has 
characterized  the  judicial  act  which  affords 
relief  as  a  divorce.  It  is  so  designated  in 
the  divorce  act,  passed  February  16,  1820 
(Laws  1820,  p.  43;  Rev.  Laws  1821,  p.  667); 
in  the  revised  act  of  April  15,  1846  (Rev. 
Laws  1847,  p.  922);  In  the  revised  act  of 
March  27,  1874  (Rev.  St  1874,  p.  2S4)— and 
each  of  said  acts  require*  an  oath  of-  no 
collusion  for  the  pmrpose  of  dissolving  the 
marriage.  From  this  long  course  of  legis- 
lation providing  for  divorce  from  bed  and 
board  for  extreme  cruelty,  and  yet  requiring 
an  affidavit  of  no  collusion  for  the  purpose 
of  dissolving  marriage  before  jurisdiction 
can  be  exercised  for  that  cause,  I  conclude 
that  the  language  of  the  required  affidavit,  in 
its  application  to  a  bill  or  petition  for  a 
divorce  from  bed  and  board,  must  have  been 
intended,  and  must  be  construed,  as  referring 
to  a  dissolution  of  the  marriage  relation  pro 
tanto,  by  a  separation  decreed  for  a  time 
limited  or  for  life.  The  affidavit  required  by 
section  5  must  be  annexed  to  any  bill  or  pe- 
tition which  seeks  divorce  for  extreme  cruel- 
ty, and  no  jurisdiction  will  be  acquired  over 
the  cause  without  it. 

The  next  question  is  whether  the  affida- 
vit attached  to  this  petition  is  such  as  is 
required  by  section  5.  Such  an  affidavit  may 
probably  be  sufficient  if  it  expresses  the  mat- 
ter so  required,  although  not  expressed  In 
the  precise  language  of  that  section.  The 
petitioner  therein  swears  that  the  "petition" 
is  not  made  by  any  collusion  between  her  and 
the  defendant  "for  the  purpose  of  procur- 
ing a  separation." 

The  affiant  departs  from  the  requirements 
of  section  5  In  two  particulars:  First,  she 
falls  to  aver  that  her  complaint  Is  not  made 
by  collusion,  and  substitutes  for  it  an  aver- 
ment that  the  petition  Is  not  made  by  col- 
lusion; second,  she  substitutes  for  the  stat- 
utory phrase  "dissolving  the  marriage"  the 
words  "procuring  a  separation."  It  is  ob- 
vious that  the  legislative  purpose  in  requlr- 


*For  other  caset  see  same  topic  an<  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  data,  A  Reporter  Indexai 
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lug  an  affidavit  annexM  to  the  Mil  or  peti- 
tion as  a  sine  qna  non  of  jurisdiction  was  to 
exact  from  the  snltor  seeking  divorce,  at  the 
very  outset  of  the  cause,  a  solemn  declara- 
tion that  the  relief  was  not  sought  by  collu- 
sion. What  Is  required  to  be  sworn  to  Is 
plainly  set  out  in  the  act.  A  departure  from 
Ite  requirements  Induces  suspicion.  One  not 
in  conformity  to  the  lang:nage  of  the  act 
ought  not  to  be  passed,  unless  it  contains  sub- 
stantial equivalents  thereto.  The  affidavit 
attached  to  this  petition  Induces  suspicion. 
The  act  requires  It  to  assert  that  the  com- 
plaint Is  not  made  by  collusion.  The  com- 
plaint In  such  cases  l9  the  statement  of  the 
causes  on  which  divorce  Is  sought  That 
complaint  is  contained  In  the  bill  or  peti- 
tion. An  affidavit  made  In  the  language  of 
the  act  plainly  avers  that  the  assertion  of 
those  causes  for  divorce  Is  not  collusive. 
When  the  affiant  In  this  affidavit  substituted 
"petition"  for  "complaint,"  did  she  make 
oath  that  her  complaint  was  not  made  by 
collusion?  As  the  petition  c<mtains  the  com- 
plaint and  asserts  the  causes  for  which  re- 
lief Is  sought,  as  well  as  asks  relief,  I  have, 
after  some  hesitation,  concluded  that  the 
affidavit.  In  this  respect,  Is  a  substantial  com- 
pliance with  the  requirement  of  the  act.  But 
I  am  Inclined  to  think  that  the  language  of 
the  act  does  not  find  a  substantial  equiva- 
lent In  the  averment  of  noncoUuslon  fqr  the 
purpose  of  procvrlng  a  separation.  Petition- 
er seeks  a  divorce,  and  that  kind  of  a  di- 
vorce which  produces  a  limited  dissolution 
of  the  marriage  relation.  Procuring  a  sep- 
aration does  not  seem  to  me  to  express  that 
Idea  with  sufficient  accuracy.  In  this  re- 
spect the  affidavit  seems  to  be  defective. 

Another  question  arises  with  respect  to 
the  effort  to  bring  the  defendant  Into  court 
so  as  to  Justify  farther  proceeding.  Jurisdic- 
tion to  proceed  against  this  absent  defend- 
ant depends  upon  the  service  of  a  notice  to 
him,  and  the  question  Is  whether  It  Is  such 
as  Is  required  by  rule  58  and  the  statute. 
Service  of  the  order  of  publication  or  of  a 
copy  of  the  petition  cannot  be  of  any  avail  to 
give  jurisdiction  to  act  upon  the  defendant. 
In  this  case  the  notice  of  the  order  of  publi- 
cation which  was  served  on  the  defendant 
declares  that  the  action  Is  brought  for  a 
separation-  (not  divorce)  on  the  ground  of 
cmel  and  Inhnman  treatment  of  the  petition- 
er liy  defendant,  and  not  for  extreme  cruelty, 
which  the  act  declares  to  be  cause  for  di- 
vorce. The  notice  is  required  to  state  the 
object  of  the  suit  (P-  ^-  1003,  p.  122 ;  Rules 
68,  61),  and  that  object  Is  divorce.  The  form 
or  precedent  given  by  CJoionel  Dickinson  In- 
dicates that  the  notice  may  specify  what  kind 
of  divorce  Is  sought  Dick.  Ch.  Prec.  31.  If 
the  notice  undertakes,  unnecessarily,  to  as- 
sert the  grounds  upon  which  relief  Is  sought, 
it  must  state  grounds  which,  by  the  statute, 
give  Jurisdiction  to  the  court  to  decree  re- 


lief. In  my  Judgment,  tills  notice  1»  defect- 
ive (1)  because  It  does  not  state  the  object 
of  the  suit  to  be  divorce;  and  (2)  because 
no  Jurisdiction  to  divorce  la  conferred  for 
cruel  and  inhuman  treatment  but  only  for 
extreme  cruelty. 

An  order  of  reference  cannot  be  made  In 
this  cause. 


as  N.  J.  L.  479) 

STATE  V.  BROWN. 

(Ck>urt  of  Erroia  and  Appeals  of  New  Jersey. 
Nov.  16,  1908.) 

Cbimiitai.   Law    (|    1110*)— ApkcaI/— Ajdjhd- 
UENT  OP  Recobd— Review. 

Defendant  having  been  convicted  in  the 
quarter  sessions,  after  trial  by  jury,  and  having 
reviewed  the  conviction  in  the  Supreme  Court 
on  ordinary  bills  of  exceptions  and  assign- 
ments of  error,  without  availing  himself  of  the 
more  extensive  review  permitted  by  section  138 
of  the  criminal  procedure  act  (P.  L.  1898,  p. 
915),  and  having  thereupon  saed  out  a  writ  of 
error  from  this  court  to  review  the  judgment  of 
the  Supreme  Court  and  having  applied  here 
upon  the  argument  for  leave  to  amend  the  rec- 
ord or  to  have  it  remitted  to  the  court  below  for 
amendment  in  such  manner  as  to  enable  him  to 
nave  the  benefit  of  the  review  permitted  by  sec- 
tion 136,  held,  that  the  application  comes  too 
late. 

[Ed.  Note.^-For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  1110.*] 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 
T.  W.  Brown,  Jr.,  was  convicted  of  misde- 
meanor, and  brings  error.    Affirmed. 

Matthew  Jefferson  and  John  W.  Wescott 
for  plaintiff  In  error.  Lewis  Starr  and  Har- 
ry S.  Douglass,  for  the  State. 

PITNEY,  Ch.  The  plaintiff  In  error  was 
indicted  by  the  grand  Jury  of  Cape  May 
county  upon  eight  indictments.  Two  of  these 
were  for  assault  and  battery  upon  two  of 
bis  children,  and  the  remaining  six  were  for 
violating,  with  respect  to  each  of  his  six 
children,  the  act  of  March  24,  1003  (P.  L. 
p.  02,  c.  50),  which  declares  that  whoever, 
having  the  care,  custody,  or  control  of  any 
child,  shall  willfully  cause  or  permit  the  life 
of  such  child  to  be  endangered  or  Its  health 
to  be  injured,  or  who  shall  willfully  cause 
or  i>ermtt  such  child  to  be  placed  in  such 
situation  that  Its  life  may  be  endangered  or 
its  health  injured,  etc.,  shall  be  guilty  of  a 
misdemeanor.  By  consent  the  eight  indict- 
ments were  tried  together,  with  the  result 
that  the  accused  was  found  guilty  upon  the 
six  indictments  under  the  act  of  1903,  and  ac- 
quitted upon  the  two  Indictments  for  assault 
and  battery.  Sentence  having  been  Imposed 
upon  five  of  the  convictions,  and  suspended 
upon  the  sixth,  the  five  convictions  were 
brought  under   review   before   the   Supreme 
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Court  upon  a  single  writ  of  error.  The  pro- 
priety of  this  onmlbna  review  Is  not  now 
under  consideration. 

The  case  came  up  on  ordinary  bills  of  exc^>- 
tlons  and  assignments  of  error,  the  defend- 
ant not  having  seen  fit  to  avail  himself  of 
the  more  extensive  review  i)ermltted  by  sec- 
tion 136  of  the  criminal  procedure  act  (P.  L. 
1888,  p.  915).  In  the  Supreme  Court  there 
was  a  Judgment  of  affirmance,  and  that  judg- 
ment is  brought  under  review  by  the  present 
writ  of  error.  The  burden  of  the  argument 
here  Is  that  the  verdict  of  the  jury  was  con- 
trary  to  the  clear  weight  of  the  evidence. 
It  Is  hardly  necessary  to  say  that  this  court 
cannot  properly  reverse  upon  that  ground. 

Upon  the  few  questions  of  law  that  are 
open  to  discussion,  we  agree  in  the  main  with 
the  views  expressed  in  the  i>er  curiam  opin- 
ion of  the  Supreme  Court  It  is  to  be  noted, 
however,  that  the  case  does  not  require  a 
decision  of  the  question  whether  the  act  of 
1903,  properly  construed,  makes  It  a  misde- 
meanor to  willfully  cause  a  child  to  be  placed 
tn  such  a  aitnation  tliat  ita  life  may  be^  but 


is  not,  endangered,  or  Its  health  may  t>e,  but 
is  not.  Injured,  for  the  trial  judge  in  Ills  in- 
■tmctions  to  the  juiy  placed  the  case  be- 
fore them  upon  a  construction  of  the  act  tliat 
required  actual  danger  to  the  life  or  injury 
to  the  health  of  the  child  as  an  essential 
element  of  the  offense  charged.  Some  of 
the  questions  of  law  that  were  raised  in 
argument  here  were  not  made  the  aubject- 
matter  of  any  bill  of  exertions  In  the  trial 
court  Upon  this  circumstance  being  called 
to  the  attention  of  counsel  for  the  plaintiff 
in  error,  they  asked  that  the  record  might 
be  amended,  or  that  it  might  be  remitted  to 
the  court  below  for  amendment,  in  such 
manner  as  to  enable  plaintiff  in  error  to  have 
the  benefit  of  the  review  permitted  by  sec- 
tion 136  of  the  criminal  procedure  act 
What  action  the  Supreme  Court  might  have 
taken  If  a  similar  application  had  been  pre- 
sented to  It  while  the  case  was  there  pend- 
ing Is  not  for  as  to  say.  We  think  the  ap- 
plication now  comes  too  late. 

The  judgment  under  review  ahonld  be  af- 
firmed. 
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MOUBLU  T.  NOERA  MFG.  CO. 

(Supreme  Coart  ot  Ertora  of  Connecticat.    Dec 
18,  1908.) 

UAKnm  AiTD  ScsTAHT  ({  244*)— Pebsorai.  Ih- 

JT7SIIS  —  COKTBIBtTTOBT     NEOUOKRCB  —  VM' 
WKTTIYM  MaORINB— PBOXnUTB   CADSK. 

An  ezperienoed  emplojrA  waa  ensaited  In 
opeiatlBff  a  drop  preas,  and  bad  been  lepeatedlr 
vamed  aa  to  the  manner  of  operating  it,  and 
kad  twice  been  warned  and  threatened  with  dia- 
ehaqg*  for  diaobeyina  the  warning  on  the  daj 
be  waa  injured ;  and  he  waa  injured  in  diare- 
gardiof  the  Inatraction.  Held,  that  he  waa 
guilty  of  each  contributory  negligence,  which 
waa  the  proximate  cause  of  the  injury,  aa  pr^ 
dnded  recovery. 

[Ed.  Note.— For  other  caaea,  aee  Maater  and. 
Servant,  Cent.  Dig.  U  778-777;    Dec.  Dig.  | 

Appeal  from  Superior  Court,  New  Haven 
County;   Milton  A.  Sbumway,  Judge. 

Action  by  Angelo  MorelU  against  the  Noera 
Mannfactnring  Company  for  injnrlea  aos- 
talned  from  a  drop  press.  From  a  Judgment 
for  nominal  damages  in  favor  of  plaistlfC, 
plaintiff  appeals.    No  error. 

Tbe  plaintiff  was  employed  by  the  defend- 
ant to  operate  a  drop  press.  Tbe  operation 
of  tbe  press  Involved  the  Insertion-  of  a  metal 
■hell  upon  a  die  and  the  release,  after  such 
insertion,  of  a  punch  or  hammer,  which  fell 
witb  force  upon  tbe  shell  thus  placed  upon 
tbe  die.  Tbe  plaintiff,  when  employed  by  the 
defendant,  bad  bad  long  experience  in  this 
class  of  work,  and  in  the  use  of  the  particu- 
lar make  of  prees  upon  wblcb  be  went  to 
work  for  tbe  defendant,  and  he  Informed 
tbe  defendant  that  he  'had  had  such  expert- 
Otoe,  was  competent  and  skillful  in  that  em- 
ployment, and  understood  tbe  function  and 
operation  of  tbe  press  upon  which  be  was 
set  to  work.  Tbe  defendant's  superintend" 
ent  then,  and  frequently  thereafter,  instruct- 
ed and  directed  blm  as  to  tbe  manner  in 
which  he  should  hold  the  shell  when  he  plac- 
ed it  upon  tbe  die,  and  particularly  instructed 
and  directed  blm  never,  under  any  circum- 
stances, to  put  bis  finger,  or  fingers,  on  tbe  top 
of  tbe  shell  wboi  placing  it  on  tbe  die,  and 
never,  under  any  drcumstances,  to  put  bis  fin- 
ger, fingers,  or  band  beneath  tbe  punch  or 
hammer  when  tbe  power  was  on,  warning  him 
tbat,  if  be  disobeyed,  he  would  be  liable  to 
have  blB  hand  cut  <Mff,  as  the  puncb  might 
come  down  on  his  band  or  fingers.  On  tbe 
day  of  tbe  Injury  to  tbe  plaintiff  be  was  en- 
gaged in  operating  a  preas,  and  these  instruc- 
tions and  orders  were  twice  repeated  to  blm 
OK  that  day  by  the  superintendent  Upon 
the  last  ocoasion  the  plaintiff  had  been  ol>- 
served  by  tbe  superintendent  to  act  in  dis- 
obedience of  bis  Instructions  and  orders,  and 
tbe  latter  tben  told  him  that.  If  be  was  ever 
again  seen  to  disobey,  he  would  be  discharged 
on  the  spot  Shortly  afterward  tbe  super- 
intendent observed  tbe  plaintiff  again  placing 
his  fingers  on  top  of  tbe  shell  when  in  tbe 


act  of  placing  it  upon  the  die,  and  tbns  pnt- 
ting  bis  band  beneath  tbe  hammer.  Instant- 
ly thereafter,  and  before  tbe  superintendent 
could  call  out  or  act,  tbe  hammer  suddenly 
came  down  and  cut  off  the  Index  finger  ot 
tbe  plaintiff's  right  hand.  It  Is  a  peculiarity 
of  presses  of  this  type,  even  when  in  perfect 
order,  that  an  unexpected  descent  of  the 
hammer  is  liable  to  occur  at  any  time  when 
the  power  is  on,  without  any  act  of  tbe  oper- 
ator setting  It  in  motion.  This  may  result 
from  different  causes.  Tbe  instructions  and 
directions  of  tbe  defendant  to  tbe  plaintiff 
were  reasonable  and  proper  ones;  and,  if 
they  had  been  obeyed  by  tbe  plaintiff,  he 
could  not,  under  any  circumstances,  have 
been  injured  by  the  fall  of  the  hummer.  Tbe 
press  at  tbe  time  of  tbe  accident  was  out 
of  order,  In  tbat  a  set  screw,  whose  function 
was  to  hold  in  place  a  set  pin,  which  In  turn 
controlled  tbe  action  of  tbe  hammer,  was 
missing,  and  the  pin  was  Jarred  out  upon 
the  floor.  The  fall  of  the  hammer  was  due, 
in  part,  to  tbe  absence  of  this  pin.  An  In- 
spection of  tbe  press  would  have  disclosed 
that  the  screw  was  missing.  Such  an  in- 
spection was  not  made.  Whether  the  defend- 
ant was  negligent  in  this  regard  is  not  found, 
since  tbe  question  of  the  defendant's  negli- 
gence was  not  passed  upon  by  the  court.  I'he 
plaintiff  was  found  guilty  of  contributory 
negligence,  and  tbe  judgment  for  nominal 
damages  rendered  in  consequence. 

Francis  P.  Guilfolle,  for  appellant  Wil- 
son H.  Pierce,  for  appellee. 

PRENTICE,  J.  (after  stating  the  facts  ai' 
above).  The  plaintiff  persistently  and  will- 
fully  disregarded  tbe  warnings,  and  disobeyed 
the  reasonable  and  proper  instructions  and 
directions,  repeatedly  and  emphatically  given 
to  him  by  the  defendant's  superintendent 
with  respect  to  bis  safety,  in  view  of  tbe 
particular  source  of  danger  specifically  point- 
ed out  to  blm  which  occasioned  his  injury. 
His  disobedience,  thns  deliberately  persisted 
in,  exposed  him  to  this  Injury,  which  other- 
wise would  not  'have  befallen  him.  Under 
such  conditions  it  cannot  be  said  tbat  the 
court  below  was  not  justified  in  finding,  as 
It  did,  that  he  was  guilty  of  negligence,  and 
tbat  this  negligence  directly  contributed  to 
produce  bis  Injury.  Hyde  t.  Mendel,  75 
Conn.  140,  144,  52  Atl.  744;  Cavanaugh  T. 
Windsor  Out  Stone  Corporation,  80  Conn. 
685,  592,  69  Atl.  345;  Smlthwlck  v.  Hall  & 
Upson  Co.,  69  Conn.  2C1,  268,  21  Atl.  024,  12 
L.  R.  A.  279,  21  Am.  St.  Rep.  104.  The  plain- 
tiff, however,  insists  tbat  this  is  not  a  cor- 
rect synopsis  of  tbe  situation,  and  that  by 
his  disobedience  he  assumed  no  other  risks 
than  those  which  were  incident  to  the  faU 
of  the  hammer  when  the  machine  was  in 
perfect  working  order,  and  did  not  assume 
those  which  would  attend  its  fall  from  the 
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defectiye  condition  of  the  inacblne.  The  dis- 
tinction thus  attempted  to  be  drawn  neces- 
sarily rests  upon  the  assumption  that  the 
warnings,  Instructions,  and  directions  given 
the  plaintiff  were  Intended  for  his  protection 
against  a  danger  arising  In  the  flrst-named 
way  and  not  against  one  arising  in  the 
second  way.  Smithwick  t.  Hall  &  Upson  C!o., 
69  C!onn.  261,  268,  21  Atl.  924,  12  L.  K.  A. 
279,  21  Am.  St  Rep.  104 ;  Gllmore  t.  Ameri- 
can T.  &  S.  Co.,  79  Conn.  498.  506,  66  Atl. 
4.  There  Is  no  basis  for  this  assumption. 
The  danger  which  threatened  was  one  which 
would  result  to  the  operator  from  the  un- 
expected fall  of  the  hammer.  Whether  the 
ultimate  cause  of  this  fall  was  the  Inadvert- 
ent action  of  the  operator,  some  feature  of 
the  machine  In  order,  some  defect  in  It,  or 
some  cause  from  without,  the  resultant  phe- 
nomenon was  the  same,  and  its  dangers  the 
same.  In  each  situation  the  hammer  would 
unexpectedly  fall,  endangering  what  might 
chance  in  Its  way.  It  was  the  untimely  ham- 
mer fall  whose  consequences  were  to  be 
feared,  and  It  Is  Inconceivable  that,  when  the 
defendant,  recognizing  this  danger,  sought 
to  secure  the  safety  of  its  employes,  and  in- 
cidentally its  own  protection,  by  warnings, 
instructions,  and  directions  adequate  to  that 
end,  they  were  given  in  view  of  anything 
less  than  the  apparent  source  of  danger,  and 
were  not  Intended  aa  a  warning  and  protec- 
tion against  all  danger  from  that  source 
without  differentiation  or  distinction.  The 
danger  was  from  a  single  immediate  source 
presenting  a  uniform  outward  aspect,  what- 
'  ever  the  ultimate  cause ;  It  was  a  danger 
easy  to  see  and  appreciate ;  it  was  one  which 
could,  under  all  circumstances,  be  avoided 
by  simple  means.  The  defendant  prescribed 
these  means  to  its  employes,  Including  this 
plaintiff.  It  is  only  by  a  refinement  of  rea- 
soning that  It  could  be  said  upon  the  facts 
found  that  these  means  were  designed  to 
meet  a  situation  less  comprehensive  than  the 
single,  apparent  source  of  the  common  dan- 
ger. 

The  plaintiff  relies  upon  the  two  cases  last 
cited.  The  first  one  presents  few  analogies 
to  the  present  case.  The  second  possesses  a 
greater  similarity  In  its  facts.  In  that  case, 
however,  the  trial  court  had  found  the  plain- 
tiff free  from  contributory  negligence,  and 
the  question  presented  was  whether  this  con- 
clusion was  without  justification  as  a  matter 
of  necessary  inference  from  the  subordinate 
facts  found.  It  was  held  that  there  was  no 
such  necessary  Inference,  since  it  was  evi- 
dently the  ordinary  and  obvious  danger  aris- 
ing from  the  inadvertent  act  of  the  operator, 
and  not  the  danger  resulting  from  the  broken 
belt,  against  which,  in  that  case,  the  warning 
was  Intended  to  be  given. 

There  is  no  error.  The  other  Judges  con- 
■nirred. 


(81  Conn.'  ttO 

CZARNBGKI  et  al.  T.  DBREOKTOB. 

(Supreme  Court  of  Errors  of  Connecticut    Dec. 
18,  1908.) 

1.  Appbai  Ann  Ebrob  (j  1056*)— Habiclbbs 
E^BBOB— Exclusion  of  Evidence. 

The  exclusion  of  a  question  which  Is  merely 
preliminary  affords  no  ground  for  exception. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4187;   Dec  Dig.  f  1056.*] 

2.  Husband  and  Wifb  (i  138*)— Contbaom 
OF  Wife — ^Agency  oir  Husband. 

Where  a  wife  voluntarily  executed  a  deed 
conveying  a  right  of  way  over  her  property  with 
full  knowledge  of  its  contents,  it  was  imma- 
terial whether  she  authorized  her  husband  to 
piaice  the  contract  consummated  by  such  in- 
strument or  not 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {§  524-537 ;  Dec.  Dig.  §  138.*) 
8.  Evidence  (J  143*)— Matebiamtt. 

Evidence  offered  to  prove  an  Immaterial 
issne  was  properly  rejected. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f  424 ;    Dec.  Dig.  {  143.*] 

4.  Witnesses  (|  330*)— Cboss-Bxamihatioh— 
Inconsistent  Position. 

Where,  in  a  suit  to  set  aside  a  conveyance 
of  a  roadway  to  defendant  one  of  the  complain- 
ants testified  that  there  was  no  intention  to 
convey  the  driveway,  be  was  properly  asked  on 
cross-examination  whether  for  months  after  the 
conveyance  was  executed  he  made  no  demand  on 
the  defendant  except  to  move  a  certain  Ixtrn, 
because  witness  believed  that  defendant  was 
the  owner  of  the  land  on  which  tbe  bam  stood, 
and  that  it  was  obstructing  the  driveway. 

[Ed.  Note.— For  other  cases,  see  Witnesses^ 
Cent  Dig.  S  1106;    Dec.  Dig.  i  330.*] 

5.  Deeds  (I  208*)— Right  of  Wat— Fkadi>— 

Evidence. 

Where  plaintiffs  claimed  to  have  learned 
two  or  three  days  after  the  execution  of  a  writ- 
ing that  it  convened  a  right  of  way  to  defendant 
the  fact  that,  with  such  knowledge,  for  months 
thereafter  they  made  no  claim  that  tlie  writing 
was  the  result  of  misrepresentation  or  fraud, 
bat  insisted  on  defendant's  performance  of  his 
part  thereof,  was  admissible  to  rebut  their  sub- 
sequent claim  tiiat  the  contract  was  fraudulent 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  i  609;   Dec.  Dig.  f  203.*] 

6.  Evidence  ({  99*)— Relkvanot. 

Where  there  was  no  claim  that  plalntilES 
bad  acquiesced  in  a  fraud  alleged  to  have  l>een 
perpetrated  on  them,  evidence  that  they  had 
not  with  knowledge  of  their  rights  acquiesced 
in  the  fraud  was  irrelevant 

[Ed.  Note.— For  other  cases,  see  Evidence,  Dec. 
Dig.  §  99.*] 

Appeal  from  Superior  Court,  New  Haven 
County;   Milton  A.  Shumway,  Judge. 

Action  by  Frank  Czarneckl  and  another 
against  Eisedore  Dereclstor.  Judgment  for 
defendant  and  plaintiffs  appeal.    Affirmed. 

Charles  S.  Hamilton  and  William  C.  Hur- 
ler, for  appellants.  Rol>ert  0.  Stoddard,  fi>r 
appellee. 

THAYER,  J.  The  only  question  between 
the  parties  upon  tbe  pleadings  was  whether 
the  defendant  by  fraud  and  deceit  procured 
the  plaintiff  Anna  Czarneckl  to  sign  the  writ- 
ing which  is  made  a  part  of  the  complaint 
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They  owned  adjoining  lots  situated  on  Vet- 
eran street,  In  the  city  of  Merlden.  Thie  de- 
fenant's  lot  was  south  of  the  plaintiffs'  and 
had  a  balldlng  upon  It  located  near  the 
boundary  line  between  them.  The  plaintiffs' 
lot  had  a  bam  upon  !t  in  the  rear,  and  a 
house  In  front  so  located  that  there  was  a 
vacant  strip  of  land  upon  each  side  of  It. 
Just  prior  to  signing  the  writing,  Anna  Ozar- 
uecki  had  broken  ground  upon  the  strip  south 
of  her  building  for  the  foundation  of  a  con- 
templated addition  thereto,  which,  If  con- 
structed, would  to  some  extent  exclude  the 
light  and  air  from  the  north  windows  of  the 
defendant's  building.  This  being  the  situa- 
tion, the  allegation  la  that,  having  obtained 
from  the  plaintiffs  an  oral  agreement  that 
they  would  construct  the  addition  upon  the 
north  side  of  their,  house,  and  have  their 
driveway  and  access  to  their  premises  on 
the  south  side  so  that  light  and  air  would 
not  be  excluded  from  the  defendant's  build- 
ing, the  latter  caused  the  writing  In  ques- 
tion to  be  drawn  up,  and  falsely  and  fraud- 
ulently represented  and  stated  to  the  plaln- 
titFs  that  said  paper  (which,  in  fact,  purports 
to  convey  to  the  defendant  a  right  of  way 
10  feet  wide  over  the  plaintiffs'  premises) 
was  simply  an  agreement  on  the  part  of  the 
plaintiff  Anna  Czamecki  that  her  driveway 
should  be  placed  on  the  southerly  side  of  her 
premises  to  thereby  give  the  defendant  the 
privilege  of  light  and  air  to  the  windows  on 
the  northerly  side  of  his  building,  and  that 
the  plaintiffs,  being  unable  to  read  and  un- 
derstand the  writing,  and  relying  upon  and 
being  deceived  and  misled  by  said  statements 
and  misrepresentations,  abstained  from  read- 
ing and  obtaining  a  translation  of  the  writing 
and  signed  the  same,  and  that  they  never 
agreed  nor  Intended  to  agree  to  grant  the 
defendant  a  right  of  way  over  the  premises. 
The  plalntitFs  are  foreigners,  but  have  been 
in  this  country  some  years.  The  suit  is 
brought  in  the  interest  of  Anna  Czamecki, 
who  is  sole  owner  of  the  land  affected  by  the 
writing  in  question.  The  court  has  found 
that  both  of  the  plaintiffs  can  understand  and 
speak  English, 'that  the  terms  and  conditions 
of  the  agreement  were  fully  explained  to 
Anna  Czarneckl  in  the  presence  of  her  hus- 
band, and  that  she  signed  it  voluntarily  with 
full  knowledge  of  the  meaning  and  terms 
thereof.  Thereafter  she  built  an  addition 
to  her  house  upon  the  north  side  thereof  and 
constructed  a  driveway  upon  the  south  side> 
The  defendant  on  the  day  the  writing  was 
signed  paid  her  $75,  and  later,  at  bis  own 
expense,  caused  the  bam  upon  the  rear  of 
her  lot  to  be  moved  as  she  directed ;  this  be- 
ing the  consideration  agreed  upon. 

The  only  errors  assigned  relate  to  the  ad- 
mission and  rejection  of  evidence.  Frank 
€!zarnecki,  one  of  the  plaintiffs,  was  asl<ed 
upon  his  examination  in  chief  four  questions, 
which,  upon  objection,  were  excluded,  the 
plaintiffs  duly  excei>ting.    One  of  the  ques- 


tions was  merely  preliminary,  and  Its  ex- 
clusion affords  no  ground  for  exception.  Two 
of  the  remaining  ones  were,  in  substance, 
whether  his  wife  had  ever  authorized  or  per- 
mitted him  to  make  an  agreement  with  the 
defendant  for  a  right  of  way  across  her  land ; 
and  the  other  was  whether  he  had  ever  com- 
municated to  her  that  the  defendant  had  bar- 
gained for  or  was' to  have  a  right  of  way 
across  the  southerly  side  of  her  lot.  It  ap- 
pears in  the  record  that  the  agreement  for 
the  change  in  the  location  of  the  addition, 
and  for  the  right  of  way,  was  negotiated  be- 
tween this  witness  and  the  defendant,  and 
that  afterward  both  went  to  the  plaintiffs' 
attorney  to  have  it  reduced  to  writing  and 
that  both  then  stated  it  to  him  to  be  as  it 
was  afterward  written.  The  witness,  there- 
fore, was  not  deceived  or  defrauded  in  the 
matter.  If  It  were  true  that  his  wife  had 
not  previously  authorized  the  making  of 
such  an  agreement,  and  that  the  witness  had 
not  communicated  to  her  that  he  had  made 
it,  these  facts  could  not  affect  her  act  in  per- 
sonally executing  the  instrument  voluntarily 
and  with  full  knowledge  of  Its  contents.  By 
that  act  it  became  her  deed,  and  It  was  Imma- 
terial whether  she  had  authorized  the  wit- 
ness to  make  the  agreement  or  not,  or  bad 
knowledge  that  he  had  made  it.  There  was 
an  allegation  in  the  complaint,  denied  in  the 
answer,  that  she  had  never  authorized  any 
one  to  agree  in  her  behalf  for  a  right  of  way 
over  her  premises.  The  plaintiff  claims  that 
the  rejected  evidence  was  admissible  to  prove 
this  allegation ;  but  there  was  no  claim  that 
the  writing  was  executed  in  her  behalf,  eith- 
er by  the  defendant  or  any  third  t>arty.  The 
issue  thus  raised  was  an  immaterial  one, 
and  evidence  when  offered  to  prove  such  an 
issue  Is  always  properly  rejected. 

The  same  witness,  upon  cross-examination, 
was  asked  whether  it  was  not  true  that 
mouths  after  the  paper  was  signed  he  made 
demand  upon  the  defendant  to  move  the 
bam,  because,  as  the  witness  claimed,  it  was 
occupying  a  part  of  the  driveway,  and  wheth- 
er this  was  not  the  only  claim  he  had  made 
concerning  this  agreement  up  to  the  com- 
mencemei  of  the  suit;  and  also  whether 
he  did  not  bring  the  suit  on  account  of  the 
barn  not  having  been  moved  as  he  wanted 
it,  and  because  he  believed  that  the  defend- 
ant was  owner  of  the  10  feet  of  land. 
The  witness  was  permitted  to  answer  these 
questions  against  the  objection  of  the  plain- 
tiffs. The  questions  were  proper  upon  cross- 
e.x:aminatlon  for  the  purpose  of  showing  con- 
duct on  the  part  of  the  witness  which  was 
Inconsistent  with  his  claims  and  testimony  in 
chief.  The  record  shows  that  the  plalntlffe 
claimed  to  have  learned  two  or  three  days 
after  the  execution  of  the  writing  that  it 
conveyed  a  right  of  way  to  the  defendant  if 
after  he  had  knowledge  of  the  contents  of  the 
writing  and  believed  that  it  conveyed  to  the 
defendant  an  interest  in  the  right  of  way, 
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the  witness  for  months  made  no  claim  that 
the  writing  misrepresented  the  bargain  which 
had  been  made,  but  Insisted  upon  the  defend- 
ant performing  his  part  of  it,  this  would  be 
condnct  Inconsistent  with  his  present  atti- 
tude that  there  was  no  bargain  for  a  right  of 
way  and  that  the  writing  had  been  frand- 
nlently  obtained.  Upon  his  redirect  exam- 
ination the  same  witne&a,  having  testified 
that  the  defendant  had  said  that  he  did  not 
want  a  right  of  way,  that  he  only  wanted 
light,  and  would  put  the  bam  where  the 
witness  wanted  It,  was  asked  whettier  he  be- 
lieved the  defendant,  and  whether  later  the 
witness  learned  that  the  defendant  was 
claiming  a  right  of  way.  The  questions  were 
claimed  to  show  that  the  witness  had  not, 
with  knowledge  of  his  rights  and  knowing 
how  he  had  been  swindled,  acquiesced  In  the 
fraud.  As  there  was  no  claim  that  be  had 
acquiesced  In  a  fraud,  the  evidence  was  prop- 
er'y  rejected  for  the  purpose  for  which  It 
was  claimed. 

There  is  no  error.    The  other  Judges  con- 
curred. 

(SI  Conn.  883) 

CUBRIE  V.  CONSOUDATED  EY.  00. 

(Supreme  Court  of  Errors  of  Connecticut.    Dec; 
18,  1908.) 

1.  Btbebt  Rait,boad8  (5  113*)— Operation— 
Neoliobncb— Headlight— EviDENcK. 

Where  an  action  for  the  negligence  of  an 
electric  street  railway  company  in  coliiding  with 
a  veliicie  on  the  track  at  nirbt  is  based  on  tlie 
insufficiency  of  the  headlight,  excessive  speed, 
and  not  giving  signals,  it  is  error  to  exclude  tes- 
timony of  a  civil  engineer,  experienced  in  the 
constniction  of  electric  railways,  tliat  at  the 
date  of  the  accident  searchlights  of  considerable 
illuminating  power  had  been  in  use  and  proved 
satisfactory,  and  their  use  and  value  generally 
understood,  since  it  was  material  in  deciding 
die  negligence  alleged. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  |  235;    Dec.  Dig.  §  113.*] 

2.  Stbekt   Railroads    (S   81*)— Operation— 
Use  op  Highway— Duty. 

The  use  of  a  highway  for  electric  street 
cars  imposes  no  new  servitude  upon  the  soil, 
and  the  owner  of  the  car  in  running  it  is  there- 
fore governed  by  the  same  rules  which  apply  to 
the  management  of  other  vehicles,  and,  being  of 
greater  size  and  weight  than  they  commonly  are 
and  capable  of  being  moved  at  a  very  hieb 
speed,  the  car  mast  at  all  times  be  kept  so  well 
in  hand  as  not  to  expose  others  to  unreasonable 
hazard. 

fEd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {  172;   Dec  Dig.  {  81.»] 

3.  Street    Railroads    (S    81*)— Opebatiow— 
Headlight— Sufficiency. 

Street  cars  running  at  night  must  be  pro- 
vided with  such  means  of  illumination  as  may 
be  requisite,  in  connection  with  the  light,  if  any, 
to  be  expected  from  other  sources,  to  enable  the 
motorman  to  see  far  enough  ahead  to  do  what- 
ever ordinary  care  may  demand  in  order  to 
avoid  collision  with  any  other  vehicle  on  the 
railway  track. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent.  Dig.  $  173:   Dec.  Dig.  i  81.*1 


4.  Highways  (§  177*)— T7be  bt  Vbbiclk*— 
Spbbd. 

The  speed  at  which  any  vehicle  can  be  drir- 
en  over  a  highway  at  night  must  oe  determined 
partly  In  view  of  the  distance  ahead  at  wbidi 
travelers  upon  or  approaching  the  same  hi(^- 
way  would  become  visible. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  {  177.»] 

5.  Street  Railroads  (i  81*)  —  Operatioh — 
Headlight— Sufficiency. 

A  street  railway  company  is  not  necessari- 
ly bound  as  respects  other  travelers  to  equip  its 
cars  with  a  particular  kind  of  light,  known, 
used,  and  approved  by  those  engaged  in  conduct- 
ing the  same  business  under  like  conditions,  as 
it  may  be  using  one  that  is  better. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {  173 ;   Dec.  Dig.  §  81.*] 

6.  Evidence   d   600*)—Headlight— Opinion 
Evidence. 

In  an  action  for  the  destruction  of  a  vehi- 
cle In  a  collision  with  a  street  car,  a  question 
to  a  witness,  who  stated  'that  he  had  made  ob- 
servation as  to  how  far  one  could  see  ahead 
from  the  platform  of  a  trolley  car  on  a  clear 
night  when  the  moon  was  not  shining  and  the 
headlight  was  a  single  incandescent  bulb,  as  to 
what  that  distance  was,  was  properly  excluded 
in  the  discretion  of  the  court,  as  the  qo^tion 
did  not  state  the  caudle  power  of  the  bulb,  and 
the  witness- was  not  an  expert. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  {  500.*] 

7.  Trial  (J  69*)— Reception  op  Evidence- 
Opening  Case. 

The  denial  of  plaintiff's  motion  to  reoall  « 
witness  after  defendant  moved  for  a  directed 
verdict  and  the  motion  was  heard  and  argued, 
and  the  court  having  announced  his  intention  to 
grant  it,  is  not  an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
dU.  S  165;   Dec  Dig.  >  68.*] 

8.  Tbiai,  (J  139*)— Direction  of  Verdict. 

A  verdict  should  be  directed  for  the  de- 
fendant only  when  the  evidence  for  the  plaintiff 
is  so  weak  that,  if  the  verdict  were  rendered  la 
his  favor,  it  would  be  proper  to  set  it  aside. 

[Ed.  Note. — For  other  cases,  see  Trial,  Gent. 
Dig.  S  341;    Dec  Dig.  S  139.*] 

».  Negligence  (J  90*)— Uiputed  neolioenob 

—Bailor  and  Bailee. 

A  livery  stable  keeper  hired  out  a  horse 
and  wagon  to  his  employe,  and,  while  In  bis 
hands,  it  was  run  Into  and  Injured  by  a  street 
car.  Suit  was  brought  by  the  livery  stable 
keeper  for  damages  for  destniction  of  the  wa^- 
on.  Held,  that  the  negligence  of  the  bailee,  if 
any,  could  not  be  imputed  to  the  owner. 

[EA.  Note.— For  other  cases, 'see  Negligence, 
Cent.  Dig.  I  140;  Dec.  Dig.  §  90.*] 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  County;  'William  L.  Bennett,  Judge. 

Action  by  David  E.  Currle  against  the  Con- 
Bolidated  Rallwoy  Company  for  the  loss  of  a 
wngon.  From  a  Judgment  for  defendant  ot- 
tered on  a  directed  verdict,  plaintiff  appeals. 
Error  found,  and  new  trial  ordered. 

George  E.  Beers  and  Frank  S.  Bishop,  tor 
appellant  Harry  O.  Day  and  Thomas  M. 
Steele,  for  appellee. 

BALDWIN,  C.  J.  The  plaintiff  introdnced 
evidence  tending  to  prove  these  facts:    He 
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keeps  a  livery  stable  In  New  Haven,  and  one 
Munson  had  been  In  his  employ  for  a  year 
or  two  as  a  driver  of  a  coup6.  About  2 
o'clock  on  April  26,  1906,  Munson  blred  from 
the  stable  a  light  "runabout"  wagon  contain- 
ing but  one  seat,  to  which  he  hitched  one 
of  the  plalutllTs  horses,  and  drove  off.  About 
nine  hours  later  the  wagon  was  struck  In 
the  rear  and  wrecked  by  an  electric  ear  of 
the  defendant  The  place  of  the  collision  was 
on  Dlxwell  avenue  about  four  miles  from  the 
center  of  the  city  in  a  comparatively  thinly 
settled  part  of  Hamden.  The  avenue  at  this 
place  was  level,  and  ran  straight  north  and 
south  for  a  considerable  distance  In  each  di- 
rection. The  middle  was  macadamized  for 
a  width  of  19  feet  West  of  this  came  a 
strip  16  feet  wide,  on  which  some  grass  was 
growing.  Immediately  -  east  of  it  was  the 
single-trnck  railway  of  the  defendant  The 
car  was  a  long  and  heavy  one,  equipped  with 
air  brakes  and  having  a  single  bulb,  incan- 
descent electric  headlight,  which  enabled  the 
motonnnn  to  see  an  object  In  front  for  a  dis- 
tance of  but  about  25  or  30  feet  There  were 
no  passengers  on  board.  No  gong  was  sound- 
ed before  the  collision.  That  was  attended 
by  a  loud  crash.  The  night  was  a  clear, 
starlight  one.  When  the  car  was  brought  to 
a  stop  after  the  collision,  Munson's  body  lay 
bleeding  on  the  macadam  pavement  and  10 
or  12  feet  west  of  the  middle  of  the  car. 
The  horse  had  disappeared.  There  were  Im- 
pressions on  the  earth  between  the  railway 
tracks  Indicating  that  the  wagon  had  been 
driven  northwards  for  a  distance  of  about 
130  feet  with  its  right  wheel  half  way  be- 
tween the  rails,  before  reaching  the  point 
where  the  collision  took  place.  The  pres- 
sure of  air  m  the  brakes  of  the  car  was  about 
60  or  70  pounds. 

One  of  the  plaintiff's  witnesses  was  Alex- 
ander Cabn,  a  civil  engineer,  who  testified 
that  he  had  had  experience  In  the  construc- 
tion and  equipment  of  electric  railways. 
He  was  then  asked  questions  adapted  to 
bring  oat  answers  to  the  effect  that  long 
prior  to  the  date  of  the  accident  searchlights 
of  considerable  Illuminating  power  had  been 
in  nse  on  such  railways  and  proved  satis- 
factory, and  their  use  and  value  were  gen- 
erally known"  and  understood  by  those  inter- 
ested In  the  equipment  of  railroads.  These 
questions  were  put  in  connection  with  the 
claim  that  the  defendant  had  been  negli- 
gent in  not  equipping  such  of  its  cars  as 
were  to  be  run  at  night  on  country  roads 
with  searchlights  of  that  description.  They 
were  excluded,  and  error  is  well  assigned 
upon  that  ruling.  In  the  complaint  negli- 
gence was  charged,  among  other  things,  in 
giving  no  signal  of  the  approach  of  the  car; 
in  running  at  an  excessive  rate  of  speed;  in 
not  having  a  f'headllght  of  suitable  illuminat- 
ing power  for  the  character  of  the  road  on 
which  said  car  was  operated" ;  in  not  main- 
taining a  proi^r  lookout;  and  in  not  stop- 


ping the  car  sooner.  These  arerments  were 
denied.  The  use  of  a  highway  for  electric 
street  cars  Imposee  no  new  srarrltude  upon 
the  soil.  It  is  simply  a  new  form  of  the 
original  use.  The  owner  of  the  car  in  run- 
ning it  Is  therefore  governed  by  the  same  * 
rules  which  apply  to  the  management  of 
any  other  vehicles.  Being  of  greater  size 
and  weight  than  they  commonly  are,  and 
capable  of  being  moved  at  a  very  high  rate 
of  speed,  the  car  must  at  all  times  be  kept 
so  well  in  hand  as  not  to  expose  others  to 
unreasonable  hazard.  Laufer  v.  Bridgeport 
Traction  Co.,  68  Conn.  475,  87  Atl.  379,  37 
h.  R.  A.  633.  When  running  at  night  it 
must  be  provided  with  such  means  of  Illu- 
mination as  may  be  requisite,  In  connection 
with  the  light,  If  any,  to  be  expected  from 
other  sources,  to  enable  the  motorman  to  see 
far  enough  ahead  to  do  whatever  ordinary 
care  may  demand  in  order  to  avoid  a  rear- 
end  collision  with  any  other  vehicle  upon  the 
railway  tra<^.  See  Joyce  on  Electric  Law,  I 
463.  The  speed  at  which  any  vehicle  can  be 
driven  over  a  highway  at  night  must  be  de- 
termined partly  in  view  of  the  distance 
ahead  at  which  travelers  upon  or  approach- 
ing the  same  highway  would  become  visible. 
It  was  therefore  material  for  the  plaintiff 
to  show.  If  he  could,  that  the  headlight  on 
the  defendant's  car  was  insufficient  The 
testimony  which  be  sought  to  Introduce  from 
Cabn  would  have  been  relevant  to  that  point 
1  Wigmore  on  Evidence,  (  461.  A  street 
railway  company  is  not  necessarily  bound, 
as  respects  other  travelers,  to  equip  its  cars 
with  a  particular  kind  of  light  known,  used, 
and  approved  by  those  engaged  In  conducting 
the  same  business  under  like  conditions.  It 
may  be  using  one  that  Is  much  better.  But 
evidence  of  what  they  commonly  do  and  ap- 
prove In  that  respect  has  a  legitimate  and 
not  unimportant  tendency  to  show  that  or- 
dinary care  would  call  for  its  conformity  to 
an  established  practice. 

Another  witness,  having  testified  that  he 
had  frequently  made  observations  to  ascer- 
tain bow  far  one  on  the  front  seat  or  plat- 
form of  a  trolley  car  could  see  ahead  on  a 
clear,  starlight  night  when  there  was  no 
moon  and  the  headlight  was  a  single.  Incan- 
descent bulb,  was  asked  to  state  what  that 
distance  was.  This  question  was  excluded. 
It  did  not  state  the  candle  power  of  the 
bulb,  and  the  witness  was  not  an  expert 
Under  these  circumstances,  ■  this  ruling  was' 
fairly  within  the  discretion  of  the  trial  court. 
If  the  testimony  from  Cabn  had  been  ad- 
mitted, and  had  proved  to  be  such  as  the 
plaintiff  claimed  that  he  would  give,  there 
would  have  been  sufficient  evidence  of  the 
defendant's  negligence  to  entitle  him  to  go 
to  the  jury.  He  could  then  have  insisted 
with  some  force  that  if  the  car  were  pro- 
ceeding at  a  high  rate  of  speed,  although 
the  light  cast  upon  objects  in  front  indud- 
I  ing  that  shining  from  the  i\arB,  made  no 
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objects  Tlslbte  wbldi  were  more  than  30 
feet  away,  the  company  was  negligent  In  not 
providing  otber  means  of  Illumination;  while 
If,  on  the  other  hand,  the  rate  of  speed  were 
Bo  slow  that.  If  a  wagon  were  seen  on  the 
tracks  30  feet  ahead,  the  car  could  have 
been  stopped  by  the  proper  use  of  the  brakes 
within  that  30  feet,  it  was  for  the  jury  to 
say  whether  It  ought  not  to  have  been  so 
stopped;  and.  If  by  the  aid  of  the  starlight, 
the  plaintiff's  wagon  could  have  been  seen 
for  a  'distance  of  mnch  more  than  30  feet, 
It  was  for  them  to  say  whether  the  car 
could  not,  by  proper  effort,  have  been  brought 
to  a  stand  before  traversing  this  greater  dis^ 
tance.  Whatever  the  rate  of  speed.  It  was 
also  the  duty  of  the  company  to  give  rea- 
sonable warning  of  Its  approach  by  proper 
signals  to  any  who  were  or  might  reason- 
ably be  expected  at  that  hour  to  be  ahead 
of  the  car  on  the  railway  tracks  or  travelers 
on  the  avenue.  If  the  motorman  saw  the 
plaintiff's  wagon  before  It  was  struck,  or 
ought  to  have  seen  It,  In  time  to  sound  the 
gong,  and  If,  had  it  been  sounded,  Munson's 
attention  would  probably  have  been  attract- 
ed In  time  to  torn  off  from  the  tracks,  this 
was  a  matter  for  the  jury  to  consider  in  de- 
termining whether,  luider  all  the  circumstan- 
ces, reasonable  care  had  been  exercised  by 
the  defendant,  since  there  was  evidence  that 
no  such  signal  was  given. 

The  defendant  -offered  no  evidence,  but 
moved  for  a  direction  to  the  jury  to  return 
a  verdict  In  its  favor.  This  motion  having 
been  argued  by  cotmsel  for  both  parties,  and 
the  court  having  announced  its  Intention  to 
grant  it,  the  plaintiff  asked  and. was  denied 
leave  to  recall  the  motorman,  whom  he  had 
already  examined  as  a  witness,  but  only  as 
to  certain  points,  for  further  examination. 
This  request  came  at  so  late  a  stage  of  the 
cause  that  its  denial  was  well  within  the 
discretion  of  the  trial  court  The  jury  were 
then  Instructed  to  return  a  verdict  for  the 
defendant  because  (1)  the  plaintiff  had  not 
made  out  proof  of  Its  negligence;  nor  (2) 
disproved  contributory  negligence  on  bis  own 
part 

Had  the  testimony  of  Cahn  been  received, 
there  would  have  been,  as  above  stated,  suf- 
ficient prima  facie  evidence  of  the  defend- 
ant's negligence  to  require  the  submission  of 
the  cause  to  the  jury  for  its  decision.  A 
verdict  should  be  directed  for  a  defendant 
only  when  the  evidence  for  the  plaintiff  Is 
■o  weak  that,  if  a  verdict  were  rendered  In 
his  favor,  it  would  be  proper  to  set  it  aside. 
Bradbury  v.  South  Norwalk,  80  Conn.  298, 
300,  68  Atl.  321.  The  error  assigned  in  ex- 
cluding the  questions  put  to  Cahn,  therefore, 
requires  a  new  trial,  and  it  Is  unnecessary 
to  inquire  whether,  in  view  of  their  exclu- 
sion, the  charge  on  this  point  was  correct 

As  respects  the  second  point,  there  was 


nothing  In  evidence  to  show  or  to  raise  a 
presumption  of  contributory  negligence  on 
the  part  of  the  plaintiff.  He  had  let  the 
wagon  which  was  Injured  by  the  collision  to 
an  experienced  driver.  While  It  Is  true  that 
the  latter  was  In  the  plalntUTs  regular  em- 
ploy, the  only  evidence  as  to  how  he  came  In 
possession  of  It  was  that  he  took  It  awaj, 
not  as  a  servant  but  as  a  bailee  under  a  con- 
tract of  hire.  If  chargeable  with  negUgoioe, 
therefore,  the  court  was  not  warranted  In  im- 
puting it  to  the  plaintiff.  Little  v.  Hackett 
116  U.  &  366,  371,  6  Sup.  Ct  391,  29  li.  Ed. 
662;  Robinson  v.  New  York  Central  B.  Oo^ 
66  N.  Y.  11,  23  Am.  Rep.  1. 

There  is  error,  and  a  new  trial  Is  ordered. 
The  other  Judges  concurred. 


ifX  Conn.  S4S) 

LOOMIS  V.  NORMAN  PRINTERS'  SUPPLY 
CO. 

(Supreme  Court  of  Errors  of  Oonnecticab    Dec. 
18,  190a) 

L  SAI.KS  (t  81*)  — CoNSTSuoTioir  — Tnoc  o» 

Deuveby— Reasonable  Time. 

Under   a   contract    to    deliver   goods    sold 
"about  June,  1906,"  delivery  may  be  made  dur- 
ing the  month  of  June,  or  m  a  reasonable  tims  . 
thereafter. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  217;    Dec.  Dig.  f  81.*] 

2.  Sales    (§    88*)  —  Conoitioral    Sales  — 
Bbeach— Time  or  Dblivbbt— Question  tob 

JUBT. 

Where,  under  a  sale  contract  delivery  may 
be  made  within  a  reasonable  time,  the  detemu- 
nation  of  what  is  a  reasonable  time  is  for  th* 
jury. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S  249 ;   Dec  Dig.  i  88.*] 

3.  Tbial  (I  139*) -Questions  of  Fact  ob 
Law— Sdbuission  to  Jubt. 

Questions  of  fact  upon  which  but  one  con- 
clusion is  reasonably  ^sible  need  not  be  sub- 
mitted to  the  jury  for  its  determination,  but  the 
court  may  assume  or  declare  to  the  jury  the 
conclusion  which  could  not  be  reasonably  avoid- 
ed by  them,  and  which,  if  not  made,  would  jus- 
tify the  court  in  setting  aside  its  verdict,  since 
whether  there  is  any  evidence  is  for  the  judge, 
and  whether  the  evidence  is  sufficient  is  for  £e 
jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I!  332,  338;   Dec.  Dig.  f  139.*] 

4.  Sales  ({   416*)  —  Conditional  Salxs  — 
Bbeach  —  Time  or  Delivebt.—  Evidencx— 

AOMISSIBILITT. 

In  an  action  for  the  breach  of  a  contract 
of  sale  under  the  terms  of  which,  the  contract 
being  indefinite,  defendant  had  a  retuonable 
time  to  make  delivery,  evidence  of  a  conversa- 
tion between  plaintiff  and  defendant's  agent 
when  the  contract  was  signed  as  to  the  time 
when  delivery  was  contemplated,  of  directions 
as  to  delivery,  and  as  to  an  explanation  why 
indefinite  language  was  used  in  fixing  the  date 
of  delivery,  was  admissible  as  determining  what 
was  a  reasonable  time  to  make  delivery. 

[E)d.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  1171 ;   Dec.  Dig.  S  416. •] 


*Por  oUmt  canes  see  same  tofic  and  section  NUMBER  la  Dec.  It  Am.  Diss.  U07  to  data,  *  Beportar  lBd«z«i 


Digitized  by 


Google 


Conn.) 


liOOMIS  v.:  NOBHAK  PRINTERS'  SUPPLY  CO. 


359 


S.    SaI.es      (I    •  87*)  —  CONDITIONAI,      Saleb — 

Breach  —  Time  of  Delivsbt  —  Evidence— 

Admissibility. 

In  an  action  for  the  breach  of  a  contract 
of  sale  of  machinery,  under  the  terms  of  which, 
the  contract  being  uidefinite,  defendant  had  a 
reasonable  time  to  make  delivery,  evidence  that 
preparatory  to  shipment  certain  worlc  was  re- 
anired  to  be  done  on  or  about  the  machinery, 
ivas  admissible  on  what  the  parties  contemplat- 
ed as  to  time  of  delivery. 

[Ed.  Note. — For  other  cases,  see  Sales,  Oent. 
Dig.  i  240 ;  Dec  Dig.  §  87.*] 

6.  Sales    (i    421*)  —  Conditional    Saubb  — 
Breach— Damaoeb—Codntebolaiii. 

A  contract  of  sale  was  made  and  then  re- 
scinded, and  a  new  contract  made  which  pro- 
vided that  the  buyer  should  deliver,  in  part  con- 
sideration of  madiinery  to  be  delivered,  certain 
rds  and  supplies,  and  the  rest  of  the  price  to 
satisfied  by  notes.  The  goods  and  supplies 
were  all  substantially  delivered  by  the  buyer. 
A  portion  of  the  consideration  of  the  new  con- 
tract was  $250  due  to  the  seller  on  the  surren- 
dered contract.  Beld,  In  an  action  by  the  buy- 
er for  a  breach  of  the  contract,  that  while  the 
first  contract  was  merged  in  the  second  con- 
tract, and  the  $250  could  not  be  recovered  by 
the  seller  as  a  counterclaim  in  the  buyer's  ac- 
tion for  damages  for  breach  of  the  second  con- 
tract by  the  seller  as  due  on  the  first  contract, 
still  the  failure  of  the  court  to  instruct  as  to 
defendant's  claim  to  the  $250  due  on  the  former 
contract  and  interposed  as  a  counterclaifa,  and 
to  point  ODt  its  bearing  on  the  situation,  was 
error. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  S  1203 ;  Dec.  Dig.  i  421.*] 

7.  Sales  (!  442*)  —  Breach  of  Wabbantt  — 
Interest. 

On  a  recoveiy  in  an  action  for  breach  of  a 
contract  of  sale,  interest  is  allowable  from  date 
of  breach,  and  not  from  date  of  contract. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  !  1293;  Dec.  Dig.  §  442.*] 

8.  Witnesses  ({  198*)— Compktkhot— Attor- 
ney— Privilege. 

Counsel  for  a  party  to  a  cause  ma^  call 
counsel  for  the  adversary  and  examine  him  as 
to  matters  which  are  not  privileged,  if  there  be 
a  reasonable  necessity  for  such  action. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |  753;  Dec.  Dig.  {  19&*] 

9.  Evidence  (J  208*)— Effect  as  Evidence- 
Admissions— Effect  OF  Withdrawal. 

The  paragraph  of  an  answer  which  has 
been  withdrawn  is  competent  evidence  in  the 
suit  on  the  part  of  plaintiff  as  an  admission  by 
the  defendant  in  the  same  manner  as  any  other 
admission  of  the  same  purpose  would  have  been. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S8  718,  719;   Dec.  Dig.  S  208.*] 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  County;   Isaac  Wolfe,  Judge. 

Action  by  Edwin  F.  Loomis  against  the 
Norman  Printers'  Supply  Company  for 
breach  of  a  contract  of  conditional  sale. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peala     Error  found,  and  new  trial  ordered. 

September  16,  1905,  the  defendant  made  a 
conditional  sale  to  the  plaintiff  of  two 
printing  presses  and  a  pax)er  cutter.  June  2, 
190G,  and  before  the  terms  of  this  contract 
had  been  fnlly  executed,  it  was  by  mutual 
agreement  rescinded  and  a  new  contract  of 
that  date  entered  into.    This  contract,  like 


the  former,  was  a  conditional  sale  of  cer- 
tain presses,  printers'  machinery,  and  equip- 
ment, whose  rental  and  purchase  price  was 
fixed  at  $970.  The  defendant  claimed  that 
into  this  amount  there  entered  the  sum  of 
$250,  agreed  by  the  parties  to  have  been  due 
the  defendant  under  the  surrendered  con- 
tract. This  sum  of  $970  was  to  be  paid  to 
the  extent  of  $643  by  goods  sold  and  to  be  de- 
livered by  the  plaintiff  to  the  defendant,  and 
the  plaintiff  was  to  give  the  defendant  his 
monthly  installment  notes,  13  In  number, 
each  for  $25  and  payable  on  the  9th  day  of 
each  of  the  following  months,  beginning  with 
July  9, 1906.  The  contract  provided  that  the 
defendant  should  make  delivery  of  its  ar- 
ticles "boxed  on  cars  at  its  factory  about 
June,  1906."  The  notes  were  given  as  agreed, 
and  the  articles  to  be  received  from  the 
plaintiff  were  ail  sent  to  and  received  by  the 
defendant,  excepting  one  press.  The  articles 
which  the  defendant  agreed  to  deliver  to 
the  plaintiff  have  never  been  delivered.  Ju- 
ly 6,  1906,  the  plaintiff's  attorney  wrote  the 
defendant  a  letter,  duly  received,  in  which 
the  defendant  was  charged  with  a  breach  of 
the  agreement  by  reason  of  its  delay  In  de- 
livery, and  informed  that  the  plaintiff  de- 
clined to  accept  the  goods,  and  would  not  re- 
ceive them  if  shipped.  The  letter  demanded 
payment  of  the  $645  and  threatened  suit 
The  defendant  claimed  to  have  shown  that 
immediately  upon  the  execution  of  the  con- 
tract it  commenced  to  put  the  machinery  or- 
dered into  condition  for  shipment;  that  on 
June  8,  1906,  It  received  a  telegram,  follow- 
ed by  a  letter,  directing  that  shipment  be 
withheld  and  requesting  cliangeB  In  the  con- 
tract ;  that,  when  the  letter  of  July  6tb  was 
received,  the  goods  were  ready  for  shipment ; 
and  that  by  reason  of  the  plaintiff's  refusal 
to  acc^t  the  goods  therein  contained,  which 
has  been  since  persisted  In,  they  have,  save 
a  single  small  article,  remained  unshipped 
and  in  the  defendant's  hands  subject  to  the 
contract.  The  plaintiff  testified  that  in  June, 
and  subsequent  to  the  8tb,  he  wrote  to  the 
defendant  a  number  of  unanswered  letters 
requesting  shipment.  Upon  the  trial  the 
plaintiff  claimed  that  the  defendant  had 
broken  the  contract  by  not  delivering  ac- 
cording to  its  terma  The  defendant  claim- 
ed that  the  period  within  which  it  was  en- 
titled to  ship  the  goods  pursuant  to  the  con- 
tract had  not  expired  when  the  letter  of 
July  6tb  was  received;  tliat  it  was  thereby 
prevented  from  carrying  out  its  terms,  which 
it  stood  ready  to  carry  out  and  otherwise 
would  have  carried  out;  and  that  the  plain- 
tiff's unlawful  conduct  alone  has  been  re- 
^onslble  for  the  nonexecntlon  by  the  de- 
fendant of  the  terms  of  the  contract  Non4 
of  the  notes  have  been  paid.  The  defend- 
ant filed  a  counterclaim  in  wlilch  it  was  set 
up  that  at  the  time  of  the  execution  of  the 
contract  in  suit  the  plaintiff  was  Indebted  to 
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the  defendant,  as  the  parties  agreed.  In  the 
sum  of  $260  under  the  terms  of  the  previous 
contract  which  was  canceled,  that  this  sum 
was  Included  as  a  part  of  the  consideration 
of  the  later  contract,  and  that  the  same  had 
not  been  paid.  Judgment  for  the  recovery 
of  this  sum  or  of  so  much  thereof  aa  w«8  In 
excess  of  the  plalntlfTs  claim  was  asked. 
The  requests  to  charge  and  Instructions  giv- 
en, In  so  far  as  they  are  Involved  In  the 
questions  discussed,  are  sufficiently  stated  in 
the  opinion. 

Richard  H.  Tyner,  for  appellant  George 
B.  Beers  and  Charles  H.  Harrlman,  for  ai>- 
pellee. 

PRBNTICEl  J.  (after  stating  the  fftcts  as 
above).  Numerous  errors  are  assigned.  Only 
those  relating  to  a  few  subjects,  however, 
call  for  consideration. 

.The  court  was  asked  to  Instruct  the  ju- 
ry, in  substance,  that  the  words  "about 
June,  1906,"  used  in  the  contract  between 
the  parties  to  define  and  limit  the  time  with- 
in which  the  defendant  was  to  make  delivery 
of  the  printers'  machinery  and  equipment 
which  were  the  subject  of  the  contract,  in 
the  absence  of  a  peculiar  trade  meaning  to 
be  attached  to  them,  were  to  be  taken  in 
their  ordinary  meaning,  that  this  meaning 
fixed  the  time  as  any  time  In  June,  1906,  or 
a  reasonable  time  thereafter,  and  that  any 
time  during  the  succeeding  month  of  July 
might  be  and  was  to  be  regarded  as  sudi 
reasonable  time,  so  that  if  the  defendant 
was  ready  and  willing  to  make  the  delivery 
at  any  time  within  the  latter  month  and  was 
prevented  from  so  doing  by  the  plaintiff's 
refusal  to  accept  the  goods,  the  plnlntifl 
could  not  recover.  The  court  charged  that 
by  the  terms  of  the  contract  the  defendant 
bad  the  month  of  June  and  a  reasonable 
time  thereafter  within  which  to  make  the 
delivery,  and  left  to  the  Jury  the  determina- 
tion of  the  question  of  what  was  a  reason- 
able time  in  view  of  all  the  circumstances. 
The  court  did  not  err  either  in  declining  to 
charge  as  requested  or  in  charging  as  it 
did.  What  Is  a  reasonable  time  under  the 
circumstances  In  any  given  case  Is  for  the 
Jury.  Tomllnson  Carriage  Co.  -v.  Klnsella, 
81  Conn.  268,  273;  Cohen  v.  Pemberton,  .53 
Conn.  221,  235,  2  Atl.  815,  5  Atl.  82,  53  Am. 
Rep.  101;  Oley  v.  Miller,  74  Conn.  304,  310, 
SO  Atl.  744.  Although  a  question  for  tlie 
Jury,  it  is  not  to  be  understood  that  a  pe- 
riod of  time  might  not  be  so  short  or  so.  long 
that  a  court  would  under  proper  conditions, 
be  Justified  In  declaring  it  unreasonable. 
Kellogg  V.  Denslow,  14  Conn.  411,  426;  Ma- 
ber  V.  People,  10  Mich.  212,  224,  81  Am.  Dec. 
781.  Questions  of  fact  upon  which  but  one 
conclusion  is  reasonably  possible  need  not  be 
submitted  to  the  Jury  for  its  determination. 
The  court  may  In  such  case  assume  or  de- 
clare to  the  Jury  the  conclusion  which  could 


not  be  reasonably  avoided  by  them,  and 
which,  if  not  made,  would  Justify  the  court 
In  setting  aside  its  verdict  In  so  doing  the 
province  of  the  jury  Is  no  more  invaded 
than  it  is  when  a  verdict  is  directed.  Cur- 
rle  V.  Consolidated  By.  Co.,  81  Conn.  383,  71 
Atl.  356.  "Whether  there  be  any  evidence 
is  a  question  for  the  Judge.  Whether  suf- 
ficient evidence  is  for  the  Jury."  Company 
of  Carpenters  v.  Hay  ward,  1  Doug.  375; 
Reglna  v.  Smith,  O.  C.  607.  So,  under  the 
circumstances  of  the  present  case,  had  the 
defendant  asserted  that  the  reasonable  time 
succeeding  June  SO,  1906,  within  which  it  was 
entitled  to  perform  its  undertaking,  Justified 
it  in  delaying  delivery  for  one,  five,  or  ten 
years,  it  would  be  Idle  to  say  that  the  court 
could  not  have  dismissed  the  claim  as  pal- 
pably beyond  the  limits  of  reason;  and,  on 
the  other  band,  a  claim  might  conceivably 
have  been  made,  which  was  so  narrow  in  its 
limitation  of  reasonable  time  that  the  court 
would  have  been  Justified  In  giving  it  its 
true  character.  Kellogg  v.  Denslow,  14 
Conn.  411,  42&  Here  the  court  was  asked 
to  say  that  the  reasonable  time  in  the  situ- 
ation presented  gave  the  defendant  the 
whole' month  succeeding  June.  Clearly  it 
could  not  have  compiled  with  the  request 
without  withdrawing  from  the  Jury  a  ques- 
tion upon  which  the  latter  reasonably  might 
have  reached  a  contrary  conclusion.  What 
the  court  properly  might  have  said  with  re- 
spect to  shorter  periods  pertinent  to  the  case 
we  have  no  occasion  to  Inquire,  since  error 
will  not  ordinarily  be  imputed  to  a  failure 
of  a  court  to  exercise  the  full  measure  of  its 
powers  under  such  conditions. 

But  the  court  made  certain  rnlings  exclud- 
ing evidence  offered  by  the  defendant  which 
had  a  direct  bearing  upon  a  determination 
of  the  question  of  what  was  this  reasonable 
time  which  it  had  for  delivery  under  the 
contract  The  question  was  one  which  was 
to  be  determined  by  all  the  circumstances. 
Among  the  circumstances  thus  to  be  taken 
into  consideration  was  anything  which  tend- 
ed to  indicate  the  intention,  expectation,  or 
tmderstanding  of  the  parties,  including  any 
conversations  between  them  upon  the  sub- 
ject, agreements,  directions,  acts,  or  conduct 
Tomllnson  Carriage  Co.  v.  Klnsella,  31  Conn. 
2fi8,  273.  Other  relevant  circumstances  were 
the  subject-matter,  the  conditions  existing, 
and  the  nature,  character,  and  extent  of  the 
things  Involved  in  the  undertaking.  The  de- 
fendant offered  evidence  of  a  conversation 
between  the  plaintiff  and  the  defendant's 
president  and  representative  upon  the  occa- 
sion when  the  contract  was  signed  as  to  the 
time  when  delivery  was  contemplated;  of 
directions  then,  given  by  the  plaintiff  as  to 
the  delivery,  and  as  to  an  explanation  tlien 
made  why  Indefinite  language  was  used  in 
fixing  the  date  of  delivery.  All  this  (Evi- 
dence, which  might  have  been  very  signifi- 
cant of  what  was  to  be  regarded  as  a  reason- 


Digitized  by 


Google 


Conn.) 


PHILLIPS  V.  CITT  OP  STAJIFOnD. 


361 


able  time  following  Jane  80th  within  whl<;h 
tite  defendant  might  ship  the  goods,  was 
wrongfully  excluded.  The  defendant  also 
ofTered  to  show  that  preparatory  to  ship- 
ment certain  work  was  required  to  be  done 
on  or  about  the  articles  specified  In  the  con- 
tract, a  part  of  which  Is  described  therein 
as  rebuilt  and  re-equlpped  presses  and  ma- 
chinery. This  evidence  was  not  received. 
It  would,  however,  have  been  distinctly  per- 
tinent had  It  appeared  that  this  work  was  of 
considerable  magnitude,  and  of  snch  a  char- 
acter that  the  parties  must  have  contem- 
plated It  and  contracted  with  reference  to  It. 
The  court  was  evidently  laboring  under  the 
mistaken  impression  that  the  effect  of  the 
excluded  evidence  would  be  to  vary  the  writ- 
ten agreement  Its  real  Importance  as  an 
aid  to  Interpretation  was  overlooked  to  the 
defendont's  harm. 

The  defendant  complains  of  certain  of  the 
instrnctions  of  the  court  with  respect  to 
Its  right  to  recover  upon  its  counterclaim  In 
the  event  that  It  should  be  found  that  the 
plaintiff  and  not  th6  defendant  broke  the 
.contract  In  suit.  The  court  was  right  In  so 
far  as  It  told  the  Jury  that  the  defendant's 
rights  under  the  former  contract.  Including 
that  to  the  $250,  if  due  thereunder  as  claim- 
ed, became  merged  in  the  new  contract,  that 
the  sum  in  question  entered  into  this  sub- 
stituted contract  as  a  part  of  Its  considera- 
tion on  the  defendant's  part,  and  that  the  de- 
fendant's rights  arising  from  the  plaintiff's 
breacn  of  Us  terms  were  confined  to  the  dam- 
age resulting  therefrom,  and  did  not  extend 
to  a  recovery  of  an^  sum  which  might  have 
been  due  to  the  defendant  upon  the  original 
contract  at  the  time  of  Its  cancellation  as 
such.  It  was  also  right,  save  In  one  respect 
hereafter  noticed,  when  it  charged,  In  effect, 
that  the  plaintiff,  In  the  event  of  a  breach  of 
the  contract  by  the  defendant,  was  entitled  to 
a  verdict  for  the  value  of  the  articles  agreed 
to  be  delivered  to  the  plaintiff  by  the  defend- 
ant, and  not  delivered,  less  the  amount  of  tue 
notes,  together  with  Interest  from  June  2, 
1906.  The  fact  that  the  defendant  claimed 
that  the  nominal  price  of  the  goods  con- 
tracted for,  to  wit,  $970,  included  the  sum  of 
$250,  representing  a  balance  due  to  the  de- 
fendant by  the  plaintiff  upon  a  former  con- 
tract, was,  however,  one  to  which  the  atten- 
tion of  the  Jury  should  have  been  called,  and 
its  bearing  upon  the  situation  pointed  out. 
The  failure  to  do  so  evidently  led  the  Jury  In- 
to the  rendition  of  a  mistaken  verdict,  which 
it  was  afterward  sought  to  correct  by  the  fil- 
ing of  a  remittitur.  Upon  a  retrial  the  Jury 
should  be  so  Instructed  that  a  repetition  of  the 
error  will  be  avoided.  No  complaint  Is  made 
of  the  instruction  that  the  plaintiff,  in  event 
of  recovery,  would  be  entitled  to  interest  from 
June  2, 1900,  the  date  of  the  contract  Interest 
would  not  begin  to  run  until  the  date  of  breach. 


Counsel  for  the  plaintiff  were  within  their 
rights  In  calling  counsel  for  the  defendant  as 
a  witness  to  testify  to  matters  not  of  a  con- 
fidential or  privileged  character.  The  im- 
propriety which  is  recognized  In  the  conduct 
of  an  attorney  who  volunteers  to  aid  the 
cause  of  Ills  client  as  a  witness  in  his  behalf 
Is  one  which  attael.  to  himself  and  is  not 
present  when  he  Is  requisitioned  by  his  ad- 
versary. A  due  recognition,  however,  of  the 
status  of  an  attorney  representing  his  client 
In  the  trial  of  a  cause  demands  that  he  be 
not  required  by  adverse  counsel  to  take  the 
witness  stand  unless  there  be  a  reasonable 
necessity  for  such  action.  The  paragraph  of 
the  original  answer  whldi  had  been  with- 
drawn was  competent  evidence  on  the  part 
of  the  plaintiff  as  an  admission  by  the  de- 
fendant in  the  same  manner  as  any  other 
admission  of  the  same  purport  would  have 
been.  2  Wlgmore  on  Evidence,  §  1007 ;  Boots 
V.  Canine,  94  Ind.  408,  416 ;  Pflster  v.  Wade, 
69  Cal.  133,  138,  10  Pac.  369.  It  is  not  al- 
together clear  what  pertinent  fact  the  plain- 
tiff sought  to  establish  by  the  admission. 
It  is  unnecessary,  however,  to  determine  this 
matter,  since  we  understand  that  the  objec- 
tion Is  primarily  addressed  to  the  use  of  the 
pleading  as  evidence,  and  the  statement  of 
the  law  in  this  regard  vrill  sufilce  as  a  guide 
to  the  court  upon  a  new  trial. 

There  is  error,  and  a  new  trial  Is  ordered. 
The  other  Judges  concurred. 


(81  Conn.  408) 

PHILLIPS  T.  CITY  OF  STAMFORD. 

(Supreme  Court  of  Errors  of  Connecticut.    Dec. 
18,  1908.) 

1.  DewoatiOw  (S  43*)  — Acckptanob  — Ques- 
tion OF  Law  and  Fact. 

The  question  of  public  acceptance  of  land 
dedicated  for  a  highway  is  a  mixed  one  of 
law  and  fact,  being  a  question  of  law  so  far 
as  It  involves  questions  as  to  the  nature  of  the 
acceptance,  the  source  from  which  it  must  come, 
and  the  matters  indicative  of  it,  and  a  question 
of  fact  so  far  as  it  involves  inquiries  as  to  wheth- 
er the  requisite  acts  and  things  have  been  ac- 
tually done. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  S  88;    Dec.  Dig.  {  45.*] 

2.  Dedicatiow  (J  87*)— Acceptance  bt  Pub- 
lic—Nature  AND  SUFFICIKNCT. 

The  only  public  acceptance  of  land  dedi- 
cated for  a  highway  which  is  efficient  is  by  the 
unorganized  public,  which  can  only  be  disclosed 
by  acts  and  conduct  of  the  individual  members 
thereof  or  as  organized  Into  some  public  or- 
ganic group ;  and,  where  the  public,  by  the  acta 
of  those  most  likely  to  be  cognizant  of  a  proffer- 
ed gift  of  a  way  for  public  use,  has  shown  Its 
recognition  of  its  usefulness  and  its  approval 
of  the  gift  by  any  of  a  variety  of  recognized 
acts  and  conduct,  the  conditions  of  an  accept* 
imcc  are  fully  satisfied. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  {§  73,  74;  Dec.  Dig.  |  37.»] 
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8.  Dbdioatiow  (I  Si*)—A.caKnAiic*  bt  Pub- 

I.IC  — ETIDENCX  — WOBKINO    0F    IiASU    FOB 
HlQHWAT. 

That  a  traveled  way  has  or  has  not  been 
wrought  by  the  local  authorities  on  land  dedi- 
cated for  a  public  way,  that  repairs  have  or  have 
not  been  made  for  the  accommodation  of  travel, 
are  facts  of  significance  as  evidence  of  accept- 
ance by  the  public,  but  their  importance  is  only 
evidentiary,  as  neither  original  working  nor 
subsequent  repairing  will  create  an  acceptance, 
and  it  may  be  shown  in  other  ways. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  |  75;   Dec.  Dig.  i  36.«] 
4.  Dedication  (J  37*)  —  Acceptahcb  —  Land 

Dedicated  fob  Public  Highway. 

The  acceptance  of  land  leading  to  a  beach 
for  a  public  highway,  the  user  of  which  would 
naturally  be  limited  mostly  to  the  summer  time 
and  to  foot  travel,  may  be  effectively  shown 
by  its  use  by  pedestrians  during  the  summer. 

[Ed.   Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  §S  73,  74;  Dec.  Dig.  {  37.*] 
6.  Dedication  (§  37*)  —  Acceitajjce  —  Land 

Dedicated  fob  Public  Hiqhwat— Numbeb 

OF  Persons  Usinq, 

It  is  not  essential  to  the  creation  of  a  high- 
way by  dedication  and  acceptance  that  large 
nnmbers  of  the  public  use  it,  or  that  the  user 
result  in  a  large  volume  of  travel,  but  it  is  suffi- 
cient if  those  who  would  be  naturally  expected 
to  enjoy  it  have  done  so  at  their  pleasure. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  IS  73,  74 ;   Dec.  Dig.  f  37.*] 
&  Dedication  (!  37*)— Acceptanck  — Land 

Dedicated    fob   Public    Hiohw at— Evi- 
dence. 

A  200-foot  strip  of  land  leading  from  an 
•listing  highway  to  a  beach  was  dedicated  for  a 
public  highway.  It  was  located  in  a  remote 
part  of  a  city,  in  a  vicinity  which  was  being 
settled  by  shore  residences,  to  none  of  which  the 
land  would  serve  as  a  natural  or  necessary 
means  of  access,  and  was  intended  to  furnish 
access  to  the  beach  for  tJiose  who  did  not  own 
lajid  npon  it  It  had  never  been  worked  as  a 
roadway,  though  the  grass  on  it  had  been  cut 
occasionally.  The  travel  over  it  was  mostly  on 
foot  and  in  the  summer  time ;  it  appearing  that 
from  50  to  80  persons  a  yenr  passed  over  it. 
Held,  that  the  user  was  sufficient  to  show  a 
public  acceptance  of  the  dedication,  considering 
the  location  and  purpose  of  the  road. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  »  73,  74;  Dec  Dig.  {  37.*] 

Appeal  fom  Court  of  Common  Pleas,  Fair- 
Held  County;   Howard  B.  Scott,  Judge. 

Action  by  John  B.  Phillips  against  the 
City  of  Stamford  for  trespass  to  land.  Judg- 
ment for  defendant,  and  plaintlif  appeals. 
AflBrmed. 

Moses  Rogers  died  In  1824  possessed  of  a 
large  tract  of  land  comprising  Sbippan  Point 
In  Stamford,  and  distant  about  two  miles 
from  the  center  of  the  present  city  of  Stam- 
ford. This  point  extends  out  Into  Long  Is- 
land Sound,  is  bordered  by  the  waters  of 
the  Sound  and  Stamford  Harbor  on  every 
Bide  except  tbe  northerly  end.  This  tract 
Rogers  by  bis  will  placed  In  the  hands  of 
trustees.  In  1859  the  trustees  caused  the 
land  to  be  surveyed,  laid  out  into  building 
lots,  with  suitable  highway  approaches  and 
parks  and  a  map  of  this  lay-out  to  be  filed 


In  the  town  derk's  office.  This  was  done 
with  a  view  to  the  development  of  the  prop- 
erty for  residential  purposes.  At  that  time 
there  were  few,  if  any,  houses  on  the  land, 
and  the  single  highway  by  which'  it  could 
be  reached  was  but  little  traveled.  The  bigb- 
ways  thus  laid  down  on  the  map  were  dedi- 
cated to  the  public  use,  and  most  of  them. 
Including  Ocean  Drive,  had  before  July,  1886, 
become  accepted  highways,  and  with  others 
since  accepted  are  now  so  used.  Ocean  Drive 
skirts  the  easterly  shore  of  Stamford  Harbor 
at  a  distance  of  approximately  from  200  to 
400  feet  therefrom,  and  then  continues  Its 
course  around  the  point  In  general  conform- 
ity to  the  shore,  leaving  buUding  lots  be- 
tween It  and  the  shores  Before  July,  1886, 
the  trustees  conveyed  to  various  persona  cer- 
tain of  the  lots,  retaining  tbe  unsold  portions 
of  the  property,  and  bouses  and  other  build- 
ings had  been  erected  upon  tbe  lots  sold. 
The  lots  thus  built  upon  were  for  tbe  moat 
part  confined  to  the  section  between  Ocean 
Drive  and  the  harbor  and  the  drive  and  the 
Sound  at  tbe  southern  end  of  the  point  July 
3,  1886,  the  trustees,  who  retained  title  to 
the  locus,  executed  and  recorded  an  Instru- 
ment setting  apart  and  dedicating  It  and  an- 
other strip  of  land  to  the  use  of  the  public 
as  and  for  streets  and  highways.  The  locus 
In  controversy  thus  dedicated  is  a  strip  60 
feet  In  width,  and  extepds  from  Ocean  Drive 
westerly  to  the  waters  of  the  harbor  at  high- 
water  mark.  It  Is  not  shown  on  the  map  of 
1869  as  a  projected  street,  but  is  Included 
in  lot  No.  271.  It  has  never  been  worked 
as  a  roadway,  but  It  bas  been  allowed  to 
remain  In  its  natural  state,  except  that  tbe 
grass  npon  it  has  been  cut  from  time  to 
time,  and  there  have  never  been  visible  trav- 
eled paths  over  it  There  are  trees  within 
its  limits,  not  Interfering  with  Its  use.  It 
has  at  all  times  afforded  a  safe  and  feasible 
passage  for  public  travel,  whether  on  foot  or 
In  vehicles.  It  furnished  a  means  of  easy 
access  to  the  beach  and  harbor,  and  from 
the  time  of  Its  dedication  continuously  to 
the  present  time  many  of  the  public  bave 
availed  themselves  of  it  for  tuls  puriKwe. 
Its  use  has  been  principally,  but  not  entirely, 
by  pedestrians,  and  has  been  chiefly  con- 
fined to  the  summer  time.  It  bas  increased 
as  the  population  in  the  vicinity  has  increas- 
ed. It  has  been  used  to  some  extent  by  peo- 
ple with  conveyances  driving  upon  it,  and 
hitching  their  horses  to  the  trees  standing 
upon  it  The  court  found  that  there  had 
been  sufficient  user  by  the  unorganized  pub- 
lic to  constitute  an  acceptance  of  the  high- 
way, and  that  tbe  premises  had  by  such  ac- 
ceptance been  a  public  highway  for  at  least 
15  years.  In  1904  the  trustees  parted  with 
the  title  to  the  unsold  lots  in  said  tract, 
which  immediately  passed  to  a  land  com- 
pany, which  has  caused  the  property  to  be 
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greatly  developed  and  Improved,  and  many 
lots  have  been  sold  upon  whlcb  many  and 
expenslTe  houses'  have  been  erected  for  use 
as  summer  homes.  Reference  to  t!he  evi- 
dence which  has  been  certified  to  this  court 
for  a  correction  of  the  finding  discloses  that 
the  court,  in  finding  that  many  of  the  public 
had  used  the  way  for  purposes  of  travel  to 
and  from  the  beach,  did  not  use  that  lan- 
guage to  convey  the  Impression  that  the  num- 
ber  of  users  was  a  very.  large  one  or  the 
volume  of  travel  heavy.  One  of  the  defend- 
ant's witnesses,  who  testified  that  he  lived 
near  to  the  locus  during  the  four  or  five 
years  following  tbe  dedication,  estimated 
that  be  saw  some  50  wagons  each  season. 
Another,  who  said  that  he  had  lived  In  the 
Immediate  neighborhood  ever  since  the  land 
was  dedicated,  but  worked  elsewhere,  esti- 
mated that  the  average  number  of  persons 
whom  he  had  seen  using  the  way  was  from 
50  to  80  annually. 

Robert  A.  Fosdlck,  for  appellant  Stanley 
T.  Jennings,  for  appellee; 

PRENTICE,  J.  (after  stating  the  facts  as 
above).  This  record  presents  only  one  gen- 
eral question  which  calls  for  consideration. 
The  remaining  questions  are  subsidiary  to  It 
Tbe  plaintiff  charges  the  defendant  with 
having  committed  a  trespass  upon  a  strip  of 
land  50  feet  wide  and  about  200  feet  long, 
extending  from  a  highway  to  high-water 
mark  of  Stamford  Harbor.  The  defendant 
sets  up,  In  Justification  of  its  acts,  that  the 
locus  was  a  public  highway  as  the  result  of 
Its  dedication  to  highway  uses  by  its  owner, 
and  the  acceptance  by  the  public  of  it  for 
the  purposes  for  which  It  was  dedicated.  It 
Is  conceded  that,  if  the  land  was  a  highway, 
the  conduct  of  the  defendant  which  Is  com- 
plained of  was  within  its  rights.  It  Is  ad- 
mitted that  the  land  was  In  1886  dedicated 
for  public  use  as  a  highway,  as  claimed. 
The  acceptance  by  the  public  is  denied.  *  The 
court  has  found  that  there  was  such  an  ac- 
ceptance within  a  reasonable  time.  If  this 
conclusion  was  justified  by  the  facts,  the 
Judgment  cannot  be  disturbed.  The  admis- 
sion of  the  dedication  of  the  land  for  the 
purposes  of  public  travel  removes  from  the 
case  a  question  which  baa  been  a  fruitful 
source  of  dlfllculty  where  the  existence  of 
highways  as  the  result  of  dedication  and 
acceptance  has  been  in  dispute.  We  have 
to  deal  only  with  the  question  of  public  ac- 
ceptance. This  question  is  one  of  mixed 
law  and  fact  It  is  one  of  law  in  so  far  as 
It  involves  questions  as  to  the  nature  of  this 
acceptance,  the  source  from  which  it  must 
come,  and  the  acts  and  things  which  may 
be  indicative  of  It  It  is  one  of  fact  in  so 
tar  as  It  involves  inquiries  as  to  whether  or 
not  the  requisite  acts  and  things  have  been 
done  80  that  legal  requirements  have  been 
met  Hall  v.  Meriden,  48  Conn.  416,  428. 
The  legal  principles  which  the  trial  court 


applied  clearly  appear  In  the  record,  and 
they  are  the  correct  ones.  The  subordinate 
facts  found,  when  subjected  to  these  prin- 
ciples, are  sufilclent  to  justify  the  conclusion 
reached. 

The  acceptance  which,  and  whlcb  alone^ 
Is  efficient  Is  one  on  the  part  of  the  unor- 
ganized public,  who  by  the  circumstances  of 
the  situation  cannot  express  themselves  by 
vote  or  other  formal  action.  It  can  only  be 
disclosed  by  acts  and  conduct  on  the  part  of 
the  individual  members  of  the  public  ap  such, 
or  as  organized  Into  some  public  organic 
group.  Makepeace  v.  Waterbury,  74  Conn. 
360,  362,  50  Atl.  876.  We  have  said  that 
where  the  profTered  way  Is  shown  to  be  one 
of  common  convenience  and  necessity,  and 
therefore  beneficial  to  the  public,  acceptance 
will  be  presumed,  that  for  the  purpose  of 
showing  that  it  Is  beneficial,  a  variety  of, 
acts  and  conduct  on  the  part  of  the  munici- 
pality, or  of  individual  members  of  the  pub- 
lic. Indicating  a  recognition  of  Its  usefulness 
and  tending  to  show  an  approval  of  the  gift 
by  the  members  of  the  community  imme- 
diately cognizant  of  it,  are  of  importance, 
and  that  of  all  the  things  thus  Important  as 
evidence  of  the  beneficial  character  of  the  ded- 
ication, the  actual  use  of  the  way  as  a  high- 
way by  those  who  have  occasion  to  use  it 
holds  tlte  highest  place.  Outhrle  v.  New  Ha- 
ven, 31  Conn.  308,  S21 ;  Green  y.  Canaan,  29 
Conn.  157,  165.  Whether  or  not  this  state- 
ment embodies  In  all  respects  a  correct  an- 
alysis, certain  It  Is  that,  when  the  public,  by 
the  acts  and  conduct  of  those  of  its  mem- 
bers who  are  most  likely  to  be  cognizant  of 
a  proffered  gift  of  a  way  for  the  public  use, 
bas  shown  its  recognition  of  its  usefulness 
and  beneficial  character  and  its  approval  of 
the  gift  by  any  one  or  more  of  a  variety  of 
recognized  acts  and  conduct,  the  conditions 
of  an  acceptance  are  fully  satisfied,  that  If 
the  dedication  appears  to  be  one  of  common 
convenience  and  necessity,  and  therefore  ben- 
eficial to  the  public,  the  conditions  arising 
from  the  acts  and  conduct  of  the  public  will 
the  more  readily  be  r^arded  as  satisfied,  and 
that  to  the  user  of  the  way  by  those  who 
have  occasion  to  use  it  special  Importance  at- 
taches as  an  Indication  of  the  public  atti- 
tude. Guthrie  v.  New  Haven,  31  Conn.  308, 
321;  Hall  v.  Meriden,  48  Conn.  416,  431; 
County  of  Wayne  v.  Miller,  31  Mich.  447, 
450;  Abbott  v.  Cottage  City,  143  Mass.  621, 
525,  10  N.  B.  325,  58  Am.  Rep.  143. 

The  facts  of  the  present  case  disclose  no 
working  of  the  land  for  highway  us&  Thia^ 
however,  is  not  a  matter  of  vital  moment 
Street  v.  Leeto,  79  Conn.  352,  357,  65  Atl. 
373.  That  a  traveled  way  bas  or  has  not 
been  wrought  by  the  local  municipality,  that 
repairs  have  or  have  not  been  made  at  the 
public  charge,  or  otherwise  for  the  accom- 
modation of  travel,  are  facts  which  natural- 
ly possess  significance,  and  oftentimes  great 
slgnlfloance,  as  evidence  tending  to  show  ac- 
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ceptance  by  tbe  public  of  a  dedicated  way. 
bat  tbe  only  importance  to  be  attached  to 
such  facts  la  that  which  bean  upon  their 
evidential  value  for  the  purpose  Indicated. 
Neither  original  working  nor  subsequent  rep- 
aration possess  binding  force  as  creating  an 
acceptance,  and  acceptance  may  be  shown 
In  other  ways.  Oreen  v.  Canaan,  29  Conn. 
157,  105;  Guthrie  v.  New  Haven,  31  Conn. 
308,  321;  Sherwood  v.  Weston,  18  Conn.  32, 
51.  The  facts  also  disclose  that  the  use  of 
the  way  has  been  In  large  part  by  persons  on 
foot,  and  been  confined  chiefly  to  the  sum* 
mer  season.  Neither  of  these  facts' Is  of 
controlling  significance.  The  attitude  of  the 
public  toward  the  proffered  gift  for  its  ben- 
efit could  be  as  effectively  disclosed  by  foot 
travel.  If  that  was,  as  here,  the  kind  which 
would  naturally  be  chlefiy  accommodated,  as 
by  any  other ;  and  a  user  limited  to  the  sum- 
mer season,  if  that  was  the  user  to  be  an- 
ticipated, and  for  the  accommodation  of 
which  the  way  was  under  the  circumstances 
suited,  would  be  as  significant  as  any  could 
reasonably  be  expected  to  be. 

The  usee  of  this  locus  as  a  highway  does 
not  appear  to  have  been  an  extensive  one, 
or  one  participated  In  by  large  numbers  of 
the  general  public.  But  that  fact  Is  not 
one  fatal  to  the  court's  conclusion.  It  is 
not  essential  to  the  creation  of  a  highway  by 
dedication  and  acceptance  that  large  num- 
bers of  tbe  public  participate  In  the  user,  or 
that  the  user  be  one  which  results  in  a 
large  volume  of  travel.  Each  situation  must 
be  Judged  In  relation  to  Its  own  surround- 
ings and  conditions,  and  with  a  regard  for 
the  number  of  persons  who  would  have  occa- 
sion to  use  the  way.  Guthrie  v.  New  Haven, 
31  Conn.  808,  321.  It  is  only  necessary  that 
ttiose  who  would  be  naturally  expected  to 
enjoy  It  have  done  so  at  their  pleasure.  13 
Cyc.  406.  Here  the  dedicated  way  was  a 
short  one  leading  from  an  existing  highway 
to  the  shore.  It  was  located  in  a  somewhat 
remote  portion  of  Stamford,  and  was  sur- 
rounded by  proiierty  which  in  the  beginning 
bad  been  sparsely  settled  and  had  continued 
to  be  in  the  process  of  development  as  prop- 
erty suited  to  shore  residence  and  life. 
Houses  had  been  built  upon  near-by  laud,  but 
there  were  none  for  which  the  200-foot  strip 
would  furnish  a  natural  or  necessary  means 
of  access.  Tbe  service  for  which  it  was 
Intended  and  adopted  was  that  of  furnish- 
ing a  way  of  access  to  the  beach  and  harbor 
for  those  who,  not  owning  land  upon  them, 
might  wish  to  reach  them.  This  service  was 
one  which.  In  view  of  its  connection  with  tbe 
highway  ^Btem  and  tbe  present  and  pro- 
spective appn^prlatlon  and  use  of  tbe  neigh- 
boring land,  the  public  might  well  regard  as 
a  beneficial  one.  Tbe  court  has  found  that 
from  the  time  of  the  dedication  In  1886  many 
of  the  public  have  used  the  locus  for  high- 


way purposes  and  as  a  means  of  access  to 
the  beach,  and  that  this  user  has  been  suf- 
ficient to  constitute  an  acceptance  of  the 
dedication  of  the  land  for  highway  purposes. 
The  plaintiff  seeks  a  correction  of  the  find- 
ing in  respect  to  these  conclusions  and  cer- 
tain matters  Involved  therein.  An  examina- 
tion of  the  evidence  discloses  a  reasonable 
foundation  for  the  findings  made  In  respect 
to  both  the  subordinate  facts  stated  and,  un- 
der the  principles  of  law  already  discussed, 
the  ultimate  conclusion  reached.  Certain  of 
this  testimony  was  received  under  objection, 
and  tbls  action  of  the  court  is  assigned 
as  error.  It  was  admissible  as  tending  to 
show  the  character  and  extent  of  tbe  user  of 
the  public,  and  the  public's  approving  atti- 
tude toward  the  gift  of  the  way  for  Its  use 
and  Its  beneficial  character. 

There  Is  no  error.  The  other  Judges  ocm- 
curred, 

(81  Conn.  SM) 

FAT  V.  HARTFORD  &  S.  ST.  RT.  CO.f 

(Supreme  Court  of  Errors  of  Connecticut    Dec. 
18,  1908.) 

1.  Stbeet  IUilboads  (§   112*)— Injubim  to 
Tbavelkbs— Burden  of  Pboof. 

In  an  action  for  death  of  a  traveler  by  be- 
ing strack  by  a  street  car,  defendant  having 
denied  negligence  and  pleaded  plaintifTs  con- 
'tributory  neglipence,  the  burden  was  on  plaintiff 
to  show  that  defendant  was  negligent,  and  that 
plaintiff  exercised  due  care  at  the  time  he  was 
injured. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {  228;   Dec.  Dig.  §  112.*] 

2.  Street  Raii.boa.ds   (§  114*)— Injtjeies  to 
Tbavexjibt-Neglicence— Evidence. 

In  an  action  for  the  death  of  plaintiff's 
intestate  who  was  struck  by  a  street  car  and 
injured  as  he  was  about  to  cross  the  track  while 
dnving  a  team,  evidence  held  not  to  show  that 
defendant  was  negligent. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  I  114.*] 

3.  Stbeet   Raii-boads   (t   99*)— Injubies   to 
Tbavbleb  — Death— GoNTBiBUioKY  Nkou- 

OENCE. 

Intestate  was  struck  and  killed  while  driv- 
ing along  tbe  side  of  a  street  car  track  where 
he  knew  or  was  bound  to  know  that.  If  a  car 
passed,  it  would  be  liable  to  strike  him.  ITp  to 
the  instant  he  was  struck,  he  made  no  effort 
to  ascertain  whether  a  car  was  approaching  nor 
to  move  from  his  perilous  position,  and,  if  he 
had  looked  and  listened,  he  would  have  seen 
or  heard  the  approaching  car,  and  could  have 
stei>ped  away  from  the  track  in  time  to  have 
avoided  the  danger.  Held,  that  intestate  was 
negligent  as  a  matter  of  law,  notwithstanding 
the  rule  that  a  failure  to  look  and  listen  be- 
fore crossing  a  street  car  track  is  not  negligence 
per  se. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  U  210-215;  Dec.  Dig.  i  99.*] 

Appeal  from  Superior  Court,  Hartford 
County;  Milton  A.  Shumway,  Judge. 

Action  by  Katherine  E.  Fay,  as  administra- 
trix of  the  estate  of  Thomas  Walsh,  de- 
ceased, against  tbe  Hartford  ft   Springfield 


•For  other  ciuea  see  same  topic  and  lectlon  NUMBER  In  Dec.  a  Am.  Digs.  1907  to  date,  a  Reportw  Indszaa 
t  For  opinion  on  application  to  correct  mandate,  sea  71  AtL  73^ 
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Street  BaUwa7  Company.  Judgment  tor 
plaintiff,  and  defendant  appeals.  BeTersed, 
and  new  trial  ordered. 

Charles  EL  Perkins  and  Ralph  O.  Wells, 
for  appellant  Hugh  M.  Alcorn  and  Bene- 
dict M.  Holden,  for  appellee. 

HALL,  J.  On  September  24, 1907,  between 
4  and  S  o'clock  in  the  afternoon,  the  plain- 
tiff's Intestate,  Thomas  Walsh,  65  years  of 
age,  was  struck  by  the  defendant's  electric 
street  railway  car  on  Main  street,  in  Wind- 
sor Locks,  and  received  injuries  resulting  in 
tetanus,  from  which  he  died  nine  days  after- 
ward.. 

The  complaint  alleges  that,  when  be  was 
Injured,  Walsh  was  walking  southerly  on  the 
right-hand  side  of  the  traveled  portion  of  the 
highway,  driving  his  horse  and  wagon;  that 
the  place  where  he  was  injured  was  dan- 
gerous for  the  passage  by  each  other  of  teams 
and  cars  by  reason  of  the  location  of  the 
defendant's  tracks  and  the  narrowness  of 
the  highway ;  that  Walsh  was  lawfully  upon 
the  highway ;  and  that  his  death  was  caused 
by  the  negligence  of  the  defendant  in  run- 
ning the  car  at  an  excessive  rate  of  speed, 
In  falling  to  give  proper  warning  of  the  ai>- 
proach  of  the  car,  in  failing  to  have  the  car 
under  control,  and  to  bring  It  to  a  stop  upon 
overtaking  Walsh,  and  in  failing  to  exercise 
proper  care  in  the  operation  of  the  car  in 
order  to  avoid  Injuries  to  persons  and  ve- 
hicles lawfully  upon  the  highway. 

One  of  the  errors  assigned  in  the  defend- 
ant's appeal  is  the  failure  of  the  court  to 
Instmct  the  jury,  as  requested,  that  since 
there  was  no  allegation  in  the  complaint 
that  the  defendant  was  negligent  in  failing 
to  equip  the  car  with  a  sand  box,  or  to  sand 
the  rails  to  prevent  the  car  from  slipping  on 
the  track,  they  stiould  disregard  all  evi- 
dence offered  upon  that  subject  The  finding 
states,  and  there  has  been  no  request  to  cor- 
rect It,  that  withont  objection,  evidence  was 
offered  by  the  plaintiff  to  prove,  that  the  car 
was  not  equipped  with  a  sand  box,  but  that 
subsequently  "the  court,  of  its  own  motion, 
told  the  jury  that  this  evidence,  under  the 
pleadings,  was  wholly  Ihimaterlal,  and  should 
not  be  considered  by  them  in  determining  the 
issues  In  the  case."  While  we  are  of  opin- 
ion that  ft  would  have  been  better,  and  es- 
pecially after  a  written  request  to  do  so,  for 
the  court  to  have  stated  in  Its  charge  what 
it  had  already  said  during  the  trial,  the 
fiillure  to  repeat  it  does  not  upon  the  facts 
found  furnish  a  sufficient  ground  for  a  new 
trial. 

But  the  principal  qnestions  of  the  case  are 
raised  by  the  defendant's  two  assignments  of 
error:  (1)  The  refnsal  of  the  court  to  di- 
rect a  verdict  for  the  defendant  when  re- 
qnested;  and  C9  the  denial  of  the  defend- 
ant's motion  to  set  aside  the  verdict  as 
against  the  evidence,  both  of  which  were 
based  upon  the  claim  that  upon  the  ques- 


tion of  the  alleged  negligence  of  the  defend- 
ant and  due  care  of  the  plaintiff's  intestate, 
there  was  not  sufficient  evidence  to  support 
a  verdict  for  the  plaintiff.  A,  careful  ex- 
amination of  the  evidence  before  us  fails 
to  disclose  any  very  serious  conflict  of  testi- 
mony concerning  the  circumstances  under 
wUch  the  plaintiff's  intestate  was  injiured. 
At  the  point  where  the  accident  occurred, 
Main  street  runs  practically  north  and  south, 
and  for  some  distance  north  and  south  of 
that  point  the  defendant's  single  track  is 
upon  the  east  side  of  the  highway.  East  of 
the  trolley  tracks  are  the  tracks  of  the  New 
York,  New  Haven  &  Hartford  Railroad,  and 
between  the  trolley  tracks  and  the  right  of 
way  of  the  steam  railroad  Is  a  narrow  space 
upon  which  there  are  trees  and  trolley  poles, 
which  is  unsuited  to  drive  over.  West  of 
the  trolley  tracks  is  the  traveled  public  road- 
way about  22  feet  wide.  The  grade  of  the 
trolley  track  descends  at  this  place  slightly 
toward  the  south.  On  the  day  in  question 
Walsh,  as  an  employe  of  the  town,  was  en- 
gaged in  cleaning  the  street  gutter  on  the 
west  side  of  the  road,  and  was  with  his 
horse  and  dump  cart  carrying  the  surface 
dirt  and  dumping  it  along  on  the  east  side 
of  the  trolley  tracks.  He  was  walking  with 
his  horse  and  cart  southerly  along  the  road 
west  of  the  trolley  track,  and  as  he  turned 
toward  the  east  probably  to  cross  the  track 
and  dump  his  cfirt  be  was  struck  by  the 
running  board  and  perhaps  by  other  parts 
of  the  defendant's  open  passenger  trolley  car, 
which  was  running  toward  the  south.  A 
bone  of  his  left  leg  was  broken,  and  he 
sustained  other  injuries.  The  spokes  of  the 
left  or  near  wheel  of  the  cart  were  broken. 
There  was  a  thunderstorm  approaching  at  the 
time,  and  the  tracks  were  wet  and  slippery. 
The  car  was  not  equipped  with  a  sand  box 
or  other  device  to  prevent  the  wheels  from 
sliding  when  the  track  was  slippery.  The 
motorman  who  was  controlling  the  car  tes- 
tified that  when  Walsh  was  struck,  he  was 
walking  on  the  east  side  (of  the  cart),  and 
driving  with  the  lines  in  bis  hands.  In  this 
he  was  corroborated  by  one  of  the  only  two 
witnesses  of  the  plalntlfC,  both  passengers 
on  the  car,  who  saw  Walsh  just  before  the 
accident  The  other,  a  girl  10  years  old,  in 
answer  to  the  question,  "What  did  Mr.  Walsh 
do  that  morning  when  you  saw  him?"  said, 
"He  Iiad  his  horse  up  near  the  month,  and 
he  was  walking  along."  Twice  during  his 
charge  the  trial  judge  stated  to  the  jury  that 
It  was  an  undisputed  fact  that  Walsh  was 
struck  as  he  was  driving  his  team  along  the 
highway  and  walking  beside  it  All  the  wit- 
nesses who  saw  Walsh  at  the  time  he  was 
struck  say,  in  substance,  that  he  was  walking 
near  the  west  rail  of  the  track  with  his  back 
toward  the  approaching  car ;  that  he  did  not 
stop  or  look  back  or  appear  to  hear  the  gong,  . 
or  the  approaching  car,  or  to  be  attending 
to  whether  one  was  coming,  or  to  be  sensible 
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of  Its  approach.  His  own  statement  after 
the  accident  was  that  he  thought  he  was 
struck  by  an  automobile.  As  to  the  alleged 
failure  of  the  defendant  to  give  proper  warn- 
ing of  the  approaching  car,  the  motorman 
testified.  In  substance,  that  he  sounded  the 
gong  violently  and  continued  to  sound  It  as 
soon  as  he  saw  Walsh  turn  In  toward  the 
track.  As  to  the  sounding  of  the  gong,  be 
was  corroborated  by  thfee  other  witnesses 
of  the  defendant,  two  of  whom  were  con- 
ductors on  the  car,  and  the  other  a  passenger, 
the  latter  testifying  also  that  he  saw  the 
motorman's  foot  on  the  gong,  and  also  by 
three  of  the  six  passengers,  called  as  wit- 
nesses by  the  plaintiff,  two  of  whom  testi- 
fied that  they  saw  the  motorman  "Jumping 
up  and  down  on  the  gong."  One  of  the  re- 
maining three  of  said  six  witnesses  of  the 
plaintiff  testified  that  she  could  not  hear  the 
gong  Inside  the  car  with  the  shower,  and 
when  they  were  giving  their  attention  to 
getting  the  curtains  down;  another  that  be 
did  not  remember  of  bearing  It,  but  that  it 
might  have  occurred  without  his  noticing 
it;  and  the  third  that  she  did  not  notice  It. 
If  the  gong  was  sounded,  as  testified  to  by 
seven  or  eight  witnesses,  Walsh,  If  he  heard 
It,  bad  ample  time  and  opportunity  to  get 
out  of  the  way  of  the  car  without  Injury.  The 
motorman  testified  that  the  last  thing  he  did 
was  to  call  out  as  loudly  as  he  could  to 
Walsh,  "Look  out  there !"  Regarding  the  ef- 
forts made  to  stop  the  car,  the  motorman 
testified  that  he  put  on  the  air  brake  gradu- 
ally in  order  to  prevent  the  wheels  from 
sliding  by  being  stopped  suddenly,  and  that 
that  was  the  only  proper  way  to  apply  the 
brake  when  the  tracks  were  slippery.  One 
of  the  conductors  testified  that  he  felt  the 
wheels  slide,  and  the  other  that  he  felt  the 
brakes.  Most,  if  not  all,  of  the  other  pas- 
senger witnesses  testified  that  they  did  not 
notice,  or  that  they  did  not  feel  the  brakes. 
One  of  plaintlfTs  witnesses  said  she  thought 
they  stopped  as  quickly  as  they  could.  Re- 
garding the  speed  of  the  car,  the  motorman 
and  the  two  conductors  testified  that  they 
were  running  at  ordinary  speed.  Three  of 
plaintiff's  six  passenger  witnesses,  the  pas- 
senger called  by  the  defendant,  and  a  witness 
of  the  defendant  who  saw  the  car  pass,  tes- 
tify, In  substance,  that  they  noticed  nothing 
unusual  in  the  speed  of  the  car.  At  least 
three  of  the  plaintiff's  witnesses  who  were 
passengers  testified  that  the  car  was  going 
fast,  or  pretty  fast. 

The  two  main  questions  at  the  trial  were : 
Was  Walsh's  injury  caused  by  the  defend- 
ant's negligence  as  described  In  the  com- 
plaint? Did  Walsh's  own  negligence  essen- 
tially contribute  to  cause  his  Injury?  Under 
the  denials  of  the  answer,  the  burden  of 
proving  the  alleged  negligence  of  the  defend- 
ant and  the  due  care  of  Walsh  rested  upon 
the  plaintiff.  The  question,  therefore,  for 
our  consideration  is:  Could  the  Jury  upon 
the  evidence  presented  have  reasonably  con- 


cluded that  there  was  a  preiwnderance  of 
proof  of  such  negligence  of  the  defendant 
and  of  such  care  by  the  deceased?  The  law 
does  not  require  direct  evidence  of  these 
facts.  They  may  be  Inferred  from  the  facts 
and  circumstances  of  the  case;  but  these 
must  have  a  bearing  upon  the  questions,  and 
must  be  such  as  fairly  and  reasonably  sup- 
port and  Justify  the  Inference  of  negligence 
and  of  due  care.  A  Jury  is  never  at  liberty 
to  merely  guess  or  surmise  the  existence  of 
the  alleged  negligence,  or  the  exercise  of  due 
care,  from  facts  or  circumstances  which  do 
not  fairly  show  It.  Ryan  v.  Bristol,  63  Ckmn. 
26,  32,  27  Atl.  309;  Wood  v.  Danbury,  72 
C!onn.  69,  73,  43  Atl.  554.  Applying  this  rule 
to  the  present  case,  the  verdict  cannot  be 
sustained.  First.  It  is  difficult  to  find  the 
requisite  evidence  of  defendant's  alleged  neg- 
ligence. At  the  place  where  Walsh  was  In- 
jured be  bad  ample  room  to  drive  along  the 
roadway.  It  does  not  appear  that  the  motor- 
man  when  he  first  saw  Walsh,  about  400  feet 
ahead  of  him,  or  before  he  saw  him  pull  in 
toward  the  track,  had  any  reason  to  suppose 
that  he  might  attempt  at  this  point  to  cross 
over"  to  the  east  side  of  the  track  where  there 
was  no  roadway.  It  does  not  appear  that 
the  car  was  going  at  an  unlawful  or  dan- 
gerous rate  of  speed  for  such  a  place.  The 
defendant  was  not  required  to  run  its  car 
so  slowly  as  to  always  be  able  to  stop  It  in 
time  to  avoid  striking  persons  who,  in  the 
possession  of  their  sense  and  having  the  abili- 
ty and  opportimity,  and  whose  duty  It  is,  to 
move  away  from  the  track  upon  the  sound 
of  the  gong,  might  carelessly  continue-  to 
walk  dangerously  near  the  track.  But,  if 
It  can  be  said  that  there  was  some  evidence 
of  defendant's  negligence,  we  regard  it  as 
clear  that  there  was  none  which  could  Justify 
the  Inference  of  due  care  upon  the  part  of 
the  deceased.  Walsh  had  placed  himself  in 
a  position  where  he  knew,  or  was  chargeable 
with  knowing,  that,  if  a  trolley  car  passed, 
it  would  be  liable  to  strike  blm.  Up  to  the 
very  instant  he  was  struck,  he  appears  to 
have  made  no  use  whatever  of  his  sense  to 
ascertain  whether  a  '  car  was  approaching, 
nor  any  effort  to  move  from  his  perilous 
position.  Had  he  looked  or  listened,  he 
would  have  seen  or  heard  the  approaching 
car,  and  could  have  stepped  away  from  the 
track  in  time  to  avoid  all  danger.  The  evi- 
dence shows  no  circumstances  to  excuse  him 
for  continuing  to  walk  in  a  place  of  such 
known  danger  without  looking  or  list^ilng 
for  an  approaching  car.  But  the  plaintiff 
says  that  the  failure  to  look  and  listen  before 
crossing  the  trade  of  a  street  railway  Is 
not  negligence  per  se ;  citing  Lawler  v.  Hart- 
ford Str^t  Ry.  Co.,  72  Conn.  74,  43  Atl. 
545,  and  Norrls  v.  New  York,  N.  H.  &  H.  R. 
Co.,  78  Conn.  314,  61  Atl.  1076.  While  this 
Is  true,  the  failure  to  use  one's  senses  to 
avoid  a  known  danger,  when  the  facts  show 
no  excuse  for  such  failure  and  that  a  rea- 
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sonable  use  of  one's  faculties  might  have  en- 
abled him  to  avoid  Injury,  Is  always  negli- 
gence. Snow  v.  Coe  Brass  Mfg.  Co.,  80  Conn. 
63,  70,  66  AU.  881.  It  Is  further  to  be  re- 
membered that  the  qnestion  concerning  con> 
trlbutory  negligence  In  the  present  case  Is  not 
whether  the  facts  found  prove  that  the  de- 
ceased was  negligent,  but  whether  they  prove 
that  be  exercised  due  care.  That  Walsh  fail- 
ed to  stop,  look,  and  listen  was  admissible 
in  evidence  upon  the  Question  of  his  negli- 
gence. That  these  facts  did  not  prove  his 
negligence  does  not  render  them  evidence  of 
dne  care. 

The  cases  of  Lawler  v.  Hartford  Street 
By.  Co.,  72  Conn.  74,  43  Atl.  545,  and  Norrls 
V.  New  York,  N.  H.  &  H.  R.  Co.,  78  Conn. 
314,  61  Atl.  1075,  cited  by  plaintlfT.  have  but 
a  slight  bearing  upon  the  questions  Involved 
in  this  case.  Those  cases  were  hearings  In 
damages  under  the  then  existing  law  by 
which  a  defendaut,  in  an  action  of  that  kind, 
by  sufTerlng  a  default  and  assuming  the  bur-, 
den  of  proving  either  that  he  exercised  due 
care  as  to  the  alleged  causes  of  the  injury, 
or  that  the  plaintiff  did  not,  might  require 
the  damages  to  be  assessed  by  the  cOnrt  in- 
stead of 'by  a  jury.  In  those  two  cases,  and 
In  many  others  thus  heard,  the  plaintiff's  fa- 
vorable judgment  was  based  largely  upon  the 
fact  that  the  entire  burden  of  proof,  except 
as  to  the  extent  of  the  Injury,  was  upon  the 
defendant.  In  availing  himself  of  the  pres- 
ent law,  which  enables  him  to  secure  a  trial 
of  the  entire  case  to  the  jury,  and  which 
practically  does  away  with  the  former  meth- 
od of  trial  by  hearing  in  damages,  the  plain- 
tiff now  assumes  the  burden  of  proving  the 
averments  of  the  complaint,  which  were  be- 
fore qnallfledly  admitted  by  the  default  In 
deciding  a  case  tried  as  this  was,  under  an 
answer  of  denials,  the  same  rule  as  to  the 
effect  of  assuming  the  burden  of  proof,  which 
in  bearings  in  damages  was  applied  to  the 
defendant,  mast  now  be  applied  to  the  plain- 
tiff, namely,  that  the  party  having  the  bur- 
den of  proof  must  always  fall  if  be  has  not 
established  by  a  preponderance  of  evidence 
the  facts  which  he  so  assumed  the  burden  of 
proving.  The  plaintiff  In  this  case  assumed 
the  burden  of  proving  due  care  upon  the  part 
of  Walsh.  The  record  before  us  contains  no 
evidence  that  Walsh  exercised  proper  care 
or  any  care  to  avoid  the  Injury  he  sustain- 
ed. In  so  far  as  the  evidence  before  us 
proves  anything  regarding  his  conduct  In 
avoiding  the  injury,  it  shows  that  he  was 
negligent  in  failing  to  use  his  senses  to  avoid 
an  apparent  danger. 

The  trial  court  should  have  directed  a  ver- 
dict for  the  defendant,  as  requested.  Hav- 
ing failed  to  do  so,  it  should  have  granted 
the  motion  to  set  aside  the  verdict  as  against 
the  evidence. 

There  Is  error,  and  a  new  trial  Is  ordered. 
The  other  Judges  concurred. 


(Si  Conn.  410 

ALLEN  V.  CHASEL 

(Supreme  Conrt  of  Errors  of  Connecticut.    Dea 
18,  1908.) 

1.  Pleadinq  (8  418*>-;-DEMnEBEB— Waives. 

By  filing  a  substituted  answer,  defendant 
waived  all  nght  to  thereafter  question  the  cor- 
rectness of  a  ruling  sustaining  a  demurrer  to 
the  original  answer. 

"   [Ed.    Note.— For   other   cases,   see   Pleading, 
Cent.  Dig.  §S  1403,  1406;   Dec  Dig.  §  418.*] 

2.  Pabties    (S   25*)  —  Fabties   Defendant  — 
Joinder. 

A  defendant  may  not  bring  in  third  par- 
ties in  order  to  litigate  with  them  matters  not 
connected  with  the  suit 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  i  31 ;   Dec.  Dig.  i  25.»] 

3.  Pleading  (8  250*)- Amendment— Discbb- 

TION. 

Clerical  amendments  to  the  complaint  which 
do  not  change  the  issues,  but  merely  increase 
the  amount  demanded,  may  be  permitted  at 
any  time  before  verdict  at  the  court's  discretion. 
[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  f  732;    Dec.  Dig.  §  250.*] 

4.  Continuance  (g  12*)— Absence  of  Pabtt. 

A  case  having  been  called  for  triid,  de- 
fendant's counsel  applied  for  a  continuance,  be- 
cause defendant,  who  was  an  important  witness, 
was  too  ill  to  attend,  and  produced  a  physi- 
cian's certificate.  The  court  suggested  a  post- 
ponement to  the  following  day,  when  a  physi- 
cian to  be  named  by  plaintiff  might  examine  de- 
fendant and  report.  Defendant  then  asked  for 
a  postponement  for  two  days,  agreeing  that  the 
cause  should  then  proceed  whether  defendant 
was  present  or  not  and  that  in  the  meantime, 
if  he  could  not  be  present,  his  deposition  should 
be  taken.  On  the  cause  being  again  called  for 
trial,  the  deposition  not  having  been  taken,  de- 
fendant again  applied  for  a  continuance,  and 
produced  a  physician's  certificate,  but  did  not 
produce  the  physician.  This  motion  being  de- 
nied, defendant  8  counsel  prepared  an  affidavit 
sworn  to  by  himself,  wherein  he  stated  that  he 
l>eUeved  if  defendant  was  present,  he  would 
swear  to  the  facts  stated,  and  asked  that  the 
cause  be  continued,  unless  plaintiff's  counsel 
consented  that  the  affidavit  should  be  introduc- 
ed aa  evidence,  which  he  declined  to  do.  Held, 
that  the  denial  of  the  application  was  not  er- 
ror. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  |  42;   Dec.  Dig.  S  12.*] 

Appeal  from  Court  of  Common  Pleas,  Fair- 
field County;    Carl  Foster,  Judga 

Action  by  Anjeannette  Allen,  as  adminis- 
tratrix, etc.,  against  Prentice  W.  Chase. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Robert  J.  Woodruff,  for  appellant  Samuel 
A.  Davis,  for  appellee. 

THAYER,  J.  By  filing  a  substituted  an- 
swer the  defendant  waived  all  right  to  there- 
after question  the  correctness  of  the  ruling 
sustaining  the  demurrer  to  the  original  an- 
swer. Mitchell  V.  Smith,  74  Conn.  125,  127, 
49  AO.  909 ;  Burke  v.  Wright  75  Conn.  641, 
643,  55  Atl.  14. 

The  defendant  moved  that  Sturges  Whit- 
lock  be  cited  in  as  a  party  defendant  basing 
the  motion,  apparently,  upon  the  facts  set 
up  in  the  substituted  answer.     Those  facts 
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do  not  show  that  Whitlock's  presence  as  a 
party  was  In  any  way  eesentlal  to  a  proper 
determination  of  the  controversy  between 
the  plaintiff  and  deft^ndant,  or  that  he  had, 
or  claimed  to  have,  any  Intereat  In  that  con- 
troversy. A  defendant  Is  not  permitted  to 
bring  in  third  parties  fr'r  the  purpose  of 
litigating  with  them  matters  in  no  way  con- 
nccted  with  the  suit.  State  v.  Wright,  50 
Conn.  580,  B83 ;  Carroll  v.  Weaver,  65  Conn. 
T6.  84,  SI  Atl.  489;  Lowndes  v.  City  National 
Bank,  79  Conn.  693,  696.  66  Atl.  514.  The 
motion  was  therefore  properly  denied. 

The  amendments  to  the  complaint  were 
clerical  ones  which  did  not  chnnge  the  Issues, 
and  an  increase  of  the  amount  named  In  the 
ad  damnum  clause.  Such  amendments  are 
permitted  at  any  time  before  verdict,  at  the 
discretion  of  the  court,  and  their  allowance 
in  the  present  case  affords  the  defendant  no 
just  cause  for  complaint 

When  the  case  was  called  for  trial  on  Ap- 
ril 28.  1908,  the  day  for  which  it  was  assign- 
ed, counsel  for  the  defendant  moved  for  its 
continuance  upon  the  ground  that  the  defend- 
ant, who  was  an  important  witness,  was  con- 
fined to  his  house  by  Illness  and  produced  a 
certificate  of  a  physician  as  to  the  illness. 
The  cause  had  already,  on  more  than  one  oc- 
casion, been  continued  on  motion  of  the  de- 
fendant, and  a  Judgment  by  default  had  once 
been  entered  against  him  because  of  his 
failure  to  appear,  either  in  i>erson  or  by  at- 
toi-ney,  or  in  any  way  to  explain  his  nonap- 
pearance. The  default  had  been  opened  and 
the  case  bad  been  pending  for  some  years. 
It  was  the  last  case  to  be  tried  by  the  Jury 
in  attendance.  The  court  suggested  that  the 
case  be  postponed  to  the  following  day,  be- 
fore which  time  a  reputable  physician  to 
be  named  by  the  plaintiff  might  examine  the 
defendant  and  report  his  condition*  to  the 
court,  and  the  defendant  might  produce  In 
court  the  physician  whose  certificate  had  al- 
ready been  presented.  Thereupon  counsel 
for  the  defendant  moved  that  the  cause  be 
continued  until  Thursday,  April  SOth,  agree- 
ing that  the  cause  should  then  proceed  to 
trial  whether  the  defendant  was  present  or 
not,  and  that  if  it  should  appear  that  the 
defendant  was  to  be  prevented  by  illness 
from  appearing  In  court  his  counsel  would, 
on  April  29th,  notify  counsel  for  the  plaintiff 
and  on  that  day  take  the  defendant's  deposi- 
tion. The  plaintiff's  counsel  agreed  to  this, 
and  the  court  continued  the  case  to  April 
SOth.  Counsel  for  the  defendant  did  not 
take  his  deposition,  or  notify  counsel  for  the 
plaintiff,  but  on  April  SOth  appeared  and 
moved  for  the  continuance  of  the  cause  upon 
the  same  ground  as  before,  producing  a  phy- 
sician's certificate  sworn  to  before  a  notary 
public  but  did  not  produce  the  physician. 
The  court  denied  the  motion.  Thereupon 
counsel  for  the  defendant  prepared  an  af- 
fidavit, signed  and  sworn  to  by  himself, 
wherein  he  stated  wb^t  he  believed  the  de- 
fendant would  swear  to  if  he  were  In  court, 


and  moved  that  the  cause  be  continued,  nn- 
less  counsel  for  the  plaintiff  would  consent 
that  said  affidavit  be  introduced  as  evidence 
in  the  case.  The  plaintiff's  counsel  declined 
to  consent  to  the  admission  of  the  affidavit 
in  evidence  and  objected  to  the  same.  The 
court  then  overruled  the  motion  for  a  con- 
tinuance, and  ordered  that  the  parties  pro- 
ceed with  the  trial  of  the  case.  It  is  assign- 
ed as  error  that  the  court  abused  its  dis- 
cretion In  thus  refusing  to  grant  a  continu- 
ance. After  the  case  had  been  postponed  for 
two  days,  upon  the  agreement  of  the  defend- 
ant's counsel  that  he  would  then  be  ready  to 
proceed,  it  was  his  duty  to  have  been  ready, 
or  to  offer  some  explanation  for  his  failure 
to  be  80.  So  far  as  the  record  discloses  no 
excuse  was  given,  or  attempted,  for  falling 
to  keep  that  agreement  Had  the  deposition 
been  taken  the  trial  could  have  proceeded. 
If  the  defendant  was  unable  to  give  the 
deposition,  that  excuse  could  have. been  of- 
fered. The  defendant's  counsel,  without  such 
excuse,  renewed  his  original  motion  that  the 
case  be  continued  because  of  the  Illness  of 
the  defendant  The  court  upon  these  facts 
was  entirely  justified  in  refusing  to  continue 
the  case. 

Section  187  of  the  rules  under  the  practice 
act  is  for  the  benefit  of  the  party  opposing 
a  motion  for  a  continuance.  If  ne  requires 
It,  a  motion  for  a  continuance  on  account  of 
the  absence  of  a  material  witness  must  be 
supported  by  an  affidavit  stating  the  name  of 
the  witness  and  the  particular  facts  which  It 
Is  believed  can  be  proved  by  him,  with  the 
grounds  of  such  belief.  If  the  party  oppos- 
ing the  motion  will  admit  that  the  absent 
witness  would.  If  present,  testify  to  the  facts 
stated  in  the  affidavit,  and  will  agree  that 
the  same  shall  be  received  In  evidence  on  the 
trial,  the  court  may  refuse  to  continue  the 
cause.  Trial  courts  upon  such  applications 
for  a  continuance  have  doubtless  in  some 
cases,  upon  their  own  motion,  required  coun- 
sel to  prepare  a  statement  of  what  the  absent 
witness  would  testify  if  in  court  and  upon 
the  refusal  of  the  opposing  counsel  to  admit 
that  the  witness  would  so  testify  have  grant- 
ed a  continuance  of  the  case.  Where  the 
court  or  the  party  opposing  the  motion  thus 
require  the  statement,  it  is  for  the  purpose 
of  avoiding  a  continuance. of  the  cause,  and 
such  is  the  purpose  of  the  rule;  but  in  the 
present  case  the  defendant  volunteered  the 
statement  manifestly  for  the  purpose  of  ob- 
taining a  continuance.  To  i)ermlt  a  party 
to  do  this  would  be  an  abuse  of  the  rule. 
The  defendant's  counsel  knew  In  the  present 
instance  that  the  plaintiff  was  entitled  to  bet- 
ter proof  of  what  the  defendant  would  tes- 
tify to.  He  had  promised  two  days  before 
that,  if  the  defendant  was  nnaCle  to  be  In 
court,  his  deposition  should  be  taken  upon 
notice  to  the  plaintiff,  so  that  he  could  be 
present  and  cross-examine.  Having  failed  to 
keep  this  agreement,  and  offering  no  explana- 
tion of  bis  conduct;  the  defendant  was  in  no 
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poaiaon  to  claim  a  costlnnance  upon  the 
ground. that  the  plaintiff  refused  to  agree 
that  the  Btatement  Bhonld  be  received  In  evi- 
dence. The  court  upon  the  facts  appearing 
In  the  record  was  Justified  in  believing  that 
the  motion  was  made  solely  for  purposes  of 
delay,  and  It  was  no  abuse  of  discretion  to 
refuse  a  continuance. 

In  view  of  what  has  been  said  It  is  un- 
necessary to  consider  the  defendant's  claim 
that  the  court's  conduct  in  denying  a  con- 
tinuance was  a  denial  of  Justice,  and  violated 
the  defendant's  rights  under  section  12,  art. 
1,  of  the  Constitution  of  the  state. 

There  Is  no  error.  The  other  Judges  con- 
cnrted 

CAMPBELI<  V.  CAMP5ELL  et  al. 

(Supreme  Court  of  Khode  Island.    Dec.  18, 1908. 
On  Motion  to  Dismiss,  Jan.  20,  1909.) 

1.  ExccPTioHS,  Bn-L  OF  {i  9*)— Settlement. 

In  settling  a  bill  of  exceptions  the  trial 
justice  struck  from  an  exception  to  the  exclu- 
sion of  testimony  a  reference  to  affidavits  sup- 
porting the  exception.  The  exception  also  re- 
ferred to  the  transcript  of  the  testimony  for 
snpport.  In  excluding  the  teatimony  the  justice 
had  stated  that  he  would  hold  exceptant's  coun- 
sel to  an  agreempDt  made  by  him.  Exceptant 
telied  on  the  affidavits  and  the  transcript  to 
show  tliat  the  agreement  was  made  under  coer- 
cion by  the  court.  There  was  oo  exception  to 
the  ruling  requiring  the  agreement  to  be  made, 
and  the  circumstances  surrounding  the  making 
of  the  agreement  appeared  in  the  transcript. 
Held,  that  the  justice  properly  struck  out  the 
reference  to  the  affidavits. 

TEd.  Note. — For  other  cases,  see  Exceptions, 
Bill  of,  Dec  Dig.  i  9.*] 

2.  ExcEpnoNa,  Bill  of  (S  55*)— Pboceediro 
TO  Establish  Exception— Dismissal. 

Since  the  truth  of  an  excpption  was  not 
affected  by  the  trial  justice  striking  from  it  a 
reference  to  affidavits  supporting  it,  a  petition 
to  establish  the  truth  of  the  same  must  be  dis- 
missed. 

TEd.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Dec.  Dig.  |  55.*] 

Exceptions  from  Superior  Court,  P^o▼^ 
dence  and  Bristol  Counties;  Charles  F. 
Steams,  Judge.       ' 

Proceeding  by  Ellsha  J.  Campbell  against 
George  B.  Campbell  and  others  to  establish 
the  troth  of  an  exception.  Petition  denied 
and  dismissed. 

Green,  Hinckley  ft  Allen,  for  plaintiff. 
James  Harris  and  Irving  Champlin,  for  de- 
fendants. 

PER  CTTRIAItf.  No  one  has  questioned  the 
troth  of  any  exception  which  the  plaintifl 
seeks  to  establish  In  this  proceeding;  but 
objection  was  made  to  his  attempt  to  support 
by  affidavits.  In  addition  to  the  transcript  of 
testimony,  the  exception  taken  to  the  ruling 
referred  to  In  the  second  exception,  'which 
reads  as  follows:  "To  the  ruling  of  said 
Justice,  at  the  trial  of  said  action,  not  per- 
mitting a  <«prtaln  witness  to  teatlfy,  as  shown 
on  pages  002,  803,  610,  611,  and  612  of  said 
transcript  of  testimony  filed  herewith,   and 


the  affidavit  of  Mr.  Waterman  and  Mr.  Van 
Slyck  filed  herewith."  The  Justice  of  the 
superior  court  before  whom  the  case  was 
tried  and  who  acted  upon  said  bill  of  ex- 
ceptions struck  out  the  words  making  refep» 
ence  to  said  affidavits  In  the  second  excep- 
tion and  allowed  the  bill  of  exceptions  so 
altered. 

The  appellant  claims  that  he  Is  aggrieved 
by  said  alteration  and  has  brought  this  pro- 
ceeding to  establish  the  bill  of  exceptions 
as  filed  by  him.  The  ruling  In  question  ap- 
pears on  page  612  of  the  transcript,  as  fol- 
lows: "By  the  Court:  I  shall  hold  yon  to 
your  agreement,  Mr.  Waterman.  Mr.  Waters 
man:  Will  your  honor  note  my  exception? 
By  the  Court:  I  note  your  exception."  The 
other  pages  of  the  transcript  of  the  testi- 
mony and  the  affidavits  referred  to  in  the 
second  exception  are  relied  upon  by  the 
plaintiff  to  show  the  circumstances  In  which 
the  agreement  mentioned  In  the  ruling  was 
made,  that  it  was  ah  agreement  made  under 
compulsion,  and  that  the  plalntlfTs  counsel 
was  coerced  by  the  court  Into  making  the 
agreement  It  does  not  appear,  and  It  Is  not 
claimed,  that  any  exception  was  taken  to  the 
ruling  of  the  court  requiring  the  agreement 
to  be  made.  The  truth  of  the  exception  does 
not  depend  npon  the  affidavits.  That  it  is 
true  that  such  an  exception  was  taken  fully 
appears  from  the  transcript,  and  we  are  not 
now  concerned  with  the  validity  of  the  ex- 
ception. Moreover,  the  statements  of  counsel 
concerning  the  circumstances  surrounding  the 
making  of  the  agreement  are  set  out  in  the 
transcript.  The  justice  of  the  superior  court 
did  not  err  In  making  the  alteration  afore- 
said. 

As  the  truth  of  the  exceptions  was  not  af- 
fected by  the  action  of  the  superior  court, 
this  petition  to  'establish  the  truth  of  the 
same  must  be  denied  and  dismissed,  and  the 
bin  of  exceptions  allowed  by  the  superior 
court  will  stand  as  aUo.wed. 

On  Motion  to  Dismiss. 

We  are  of  the  opinion  that  the  motion  to  dis- 
miijs  should  be  denied.  The  case  will  stand  for 
heariDK  upon  the  petition  for  new  trial  and  sacb 
evidence  as  may  be  offered  thereon. 


KRIKORIAN  et  a!.  ▼.  RHODE  ISLAND  CO. 

(Supreme  Court  of  Rhode  Island.    Dec  21, 
1908.) 

Stbeet  Railboadb  (I  117*)— Death  of  Pk« 

DEsrniAN— Actions— Ev  i  dence. 

Where,  in  an  aution  for  the  death  of  a  pe- 
destrian by  a  street  car,  tliere  was  no  evidence 
as  to  the  cause  of  decedent's  death,  nor  any  evi- 
dence connecting  the  accident  with  her  denth, 
occurring  several  months  thereafter,  a  verdict 
for  defendant  was  properly  directed. 

[Ed.  Note.— For  other  cases,  sea  Stree*  Rail- 
roads, Dec.  Dig.  {  117.*] 

Exceptions  from  Superior  Court,  ProTl* 
dence  and  Bristol  Counties;  Charles  F. 
Steams,  Judge. 
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Action  by  Sarkls  Krlkorlan,  for  himself 
and  others,  against  the  Rhode  Island  Com- 
];mny,  for  the  death  of  plaintiffs  decedent, 
alleged  to  have  been  caused  by  the  negli- 
gence of  defendant  street  railway  company. 
There  was  a  verdict  for  defendant,  and 
plaintiffs  bring  exceptions.  Overruled,  and 
cause  remitted  for  judgment  on  the  verdict. 

Julius  L.  Mitchell,  for  plaintlflts.    Joseph 

0.  Sweeney,  for  defendant 

PER  CURIAM.  This  is  an  action  of  tres- 
pass on  the  case  for  the  death  of  Annie  Erik- 
orlan,  alleged  to  have  been  caused  by  the 
wrongful  act  of  the  defendant  There  Is 
proof  that  said  person  Is  dead;  but  there 
Is  no  evidence  concerning  the  cause  of  her 
death,  and  there  is  a  failure  of  proof  connect- 
ing the  accident  which  happened  on  August 
21,  1905,  with  her  death,  which  occurred 
January  1,  1006.  The  judge  who  presided  at 
the  trial  properly  directed  the  jury  to  re- 
turn a  verdict  for  the  defendant 

The  plalntlfts'  exceptions  are  overruled, 
au-l  the  case  is  remitted  to  the  superior  court 
for  judgment  on  the  verdict 

(104  He.  8S)  ===» 

THOMPSON  et  «L  v.   SHAW. 

(Supreme  Judicial  Court  of  Maine.    March  12, 
1908.) 

1.  BANKBUPTCY  (g  0*)— ElFFUXTT  OF  BANKKUPT- 

CT  Act  oh   Statb  Law— Assignment  fob 

Cbeditobs. 

When  an  assignor  makes  a  common-law 
assignment  of  all  bis  property,  not  exempt  from 
attachment  and  execution,  for  the  benefit  of 
such  of  his  creditors  aa  may,  after  notice  of  the 
assignment,  assent  thereto,  and  a  reasonable 
time  is  provided  in  the  assignment  for  such  as- 
sent, and  the  assignee  accepts  the  trust,  then 
such  assignment  if  bona  fide,  is  lawful,  and 
until  assailed  by  some  one  claiming  rights 
against  it  under  the  provisions  of  the  United 
States  bankruptcy  law  it  stands  as  a  valid 
transfer  of  the  property  described  as  conveyed 
therein. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  J  9;*  Assignments  for  Benefit  of 
Creditors,  Cent  Dig.  §  88.] 

2.  Assignments  fob  Benefit  of  Cbeditobs 
(J  193*)—Opebation— Rights  of  Cbeditobs. 

When  a  common-law  assignment  for  the 
benefit  of  creditors  assenting  thereto  has  been 
lawfully  made  and  creditors  have  been  notified 
of  such  assignment,  any  creditor  may  assent 
to  the  assignment  and  secure  a  pro  rata  part 
of  the  property  with  the  other  assenting  cred- 
itors, or  may  attack  the  assignment  through 
bankruptcy  proceedings  against  the  assignor, 
or  may  attach  by  trustee  process  the  prop- 
erty in  the  hands  of  the  assignee,  and  thereby 
secure  so  much  thereof  aa  would  not  be  needed 
to  satisfy  the  debts  of  previously  assenting  cred- 
itors. 

[Ed.  Note.— For  other  cases,  see  Assifrnments 
for  Benefit  of  Creditors,  Dec.  Dig.  f  193.*] 

8.  assionmerts  fob  benefit  of  cbeditob8 
(8  210*)— Administration  of  Assigned  Es- 
tate—Duty  OF  Assignee. 

When  an  assignee  accepts  an  assignment 
lawfully  made  to  him  by  an  assignor  for  the 
t>enefit  of  such  of  the  assignor's  creditors  as 
may  assent  thereto,  he  thereby  assumes  the  duty 


towards  assenting  creditors,  to  administer  the 
trust  according  to  its  provisions.  But,  aa  to 
nonassenting  creditors,  he  owes  no  such  duty, 
and  they  cannot  legally  complain  if  he  gives 
up  the  trust  and  returns  the  property  to  the 
assignor,  unless  he  does  it  with  the  intent  and 
purpose  thereby  to  defraud  such  nonassentins 
creditors. 

[EM.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Dec.  Dig.  f  210.»] 

4.  Assignments  fob  Benefit  of  Cbeditobs 
(I  44»)— Absent  of  Cbeditobs— Duty  to  Se- 

CCBE. 

When  a  common-law  assignment  has  been 
lawfully  made,  and  creditors  have  been  sea- 
sonably notified  of  the  assignment  and  have 
an  opportunity  to  assent  thereto,  ^hen  no  special 
duty  rests  on  either  the  assignor  or  the  assignee 
to  secure  such  assent 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Dec.  Dig.  {  44.*] 

5.  Assignments  fob  Benefit  or  Cbeditobs 
(|  256*)- Assignee— AccouNXiNO— CouNSED 

When  a  common-law  assignment  has  been 
lawfully  made,  the  assignee  has  a  right  to  em- 
ploy counsel,  and,  when  the  assignment  so  pro- 
vides, he  may  lawfully  pay  out  of  the  trust 
funds  in  his  hands  all  reasonable  and  necessary 
counsel  fees. 

[Ed.  Note. — For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Dec.  Dig.  {  2a6.*] 

6.  Assignments  fob  Benefit  of  CsBDiTOBa 
(I  193*)— Adminibtbation  of  Assigned  Bs- 
TATE— Payment  of  Bona  Fide  Claims. 

When  a  common-law  assignment  has  been 
lawfully  made  and  a  nonassesting  creditor  by 
trustee  process  attaches  the  property  in  the 
assignee's  bands,  such  assignee  will  not  l>e 
held  chargeable  for  sums  paid  by  him,  prior 
to  the  service  of  the  writ  to  the  bona  fide  cred- 
itors of  the  assignor  in  settlement  of  their  just 
demands. 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Dec.  Dig.  f  193.*] 

7.  Assignments  fob  Benefpi  of  Cbeditobs 
({  193*)— Adminibtbation  of  Assigned  Es- 
tate—Retubn  OF  Pbopebty  to  Assignob. 

When  a  common-law  assignment  has  been 
lawfully  made  and  a  nonassenting  creditor  by 
trustee  process  attaches  the  property  in  the 
assignee's  hands,  such  assignee  will  not  be  held 
chargeable  for  property  returned  by  him  to  the 
assignor  prior  to  the  service  of  the  writ,  unless 
he  returned  it  with  the  intent  and  purpose  to 
defraud  nonassenting  creditors. 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Dec.  Dig.  S  193.*] 

&  Assignments  fob  Benefit  of  CBBDiroBS 
(I  161*)—Vaijdity—Fbaud— Evidence. 
An  intent  to  defraud  creditors,  especially 
such  creditors  as  have  not  assented  to  the  pro- 
visions of  a  common-law  assignment  for  tneir 
benefit  is  Dot  to  be  inferred  from  successful 
efforts  to  compromise  the  claims  of  creditors  aft- 
er such  assignment  has  been  made. 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Dec.  Dig.  t  161.*] 

9.  Sufficiency  of  Exceptions. 

When  the  bill  of  exceptions  in  an  action 
of  scire  facias  founded  upon  an  original  trus- 
tee process  indicates  that  the  whole  case  is  to 
be  considered  by  the  law  court  the  exceptions 
need  not  specify  the  extent  to  which  the  law 
court  may  examine  the  case. 

10.  Apfeai.  and  Ebbob  (§  497*)— Bnx  or  Ex- 
ceptions—Sufficiency. 

Rev.. St  c.  88,  §  79,  providing  that  "when- 
ever exceptions  are  taken  to  the  ruling  and  deci- 
sion of  a  single  justice  as  to  the  liability  of  a 
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trustee,  the  whole  case  may  be  re-examined  and 
determined  by  the  law  court,  and  remanded  for 
further  disclosure  or  other  proceedings,  as  jus- 
tice requires,"  applies  alike  to  scire  facias  and 
original  proceedings  in  trustee  process,  and, 
when  exceptions  are  taken  in  an  action  of  scire 
facias  founded  upon  an  original  trustee  process 
and  the  exceptions  indicate  that  the  whole  case 
is  to  be  considered,  the  law  court  has  authority 
to  correct  any  error  in  the  judgment  rendered 
by  the  court  below  whether  of  law  or  of  fact. 
[BH.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  497.*] 

11.  Validitt   of   Commoh'-LiAw    AssiomciiNT 

FOR  Benefit  or  Ckeditors. 

In  the  case  at  bar,  held,  that  the  common- 
law  assignment  to  the  defendant  was  not  fraud- 
ulent, and  that  prior  to  the  service  of  the  orig- 
inal trustee  writ  upon  him  he  had  lawfully 
discharged  himself  of  all  the  property  received 
by  him  from  the  assignor  except  $182.66,  and 
for  that  sum  only  the  plaintiffs  should  have 
judgment. 

(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Washington  County. 

Scire  facias  founded  upon  an  original  trus- 
tee process  by  Cyrus  Thompson  and  others 
against  Minnie  A.  Dyer,  as  principal  defend- 
ant, and  Frank  L.  Shaw,  as  trustee.  Judg- 
ment for  plaintiff  against  defendant  trustee, 
and  the  trustee  ezcept&  Exceptions  sus- 
tained. 

Scire  facias  founded  upon  an  original  trus- 
tee process  brought  by  the  plaintiffs  against 
one  Minnie  A.  Dyer,  as  principal  defendant, 
and  Frank  L.  Shaw,  trustee.  Tbe  question 
of  tbe  trustee's  liability  upon  his  attempted 
disclosures  In  the  original  suit  was  before 
the  law  court  In  Thompson  et  al.  v.  Dyer, 
100  Me.  421, 62  Atl.  76,  In  vhlcb  he  was  charg- 
ed generally  as  trustee.  In  the  scire  facias 
proceedings  the  defendant  was  allowed  to 
disclose  anew.     See  Rev.  St.  c.  88,  |  72. 

The  common-law  assignment,  referred  to 
In  the  opinion.  Is  as  follows : 

"Know  all  men  by  these  presents,  that  I, 
Minnie  A.  Dyer,  of  Milbrldge,  In  the  connty  of 
Washington  and  state  of  Maine,  doing  busi- 
ness under  the  firm  name  of  Dyer's  Grocery, 
as  party  of  tbe  first  part.  In  consideration  of 
one  dollar  paid  by  Frank  IJ.  Shaw,  of  Ma- 
dilas,  In  said  cotinty,  party  of  the  second 
part,  and  of  the  trust  herein  Expressed,  do 
grant  and  assign  to  the  said  party  of  tbe  sec- 
ond part  all  my  property,  estate,  rights,  and 
credits  of  every  description,  both  indlvidnal 
property  and  property  of  said  Arm  of  Dyer's 
Grocery,  except  such  as  is  by  law  exempt 
from  attachment  and  execution,  to  have  and 
to  bold  the  same  to  the  said  Frank  li.  Shaw 
In  trust  to  sell  and  dispose  of  tbe  said  prop-i 
erty  to  the  best  advantage,  and  collect  and 
convert  Into  money  said  debts  and  demands, 
and  to  proceed  with  said  property  according 
TO  law,  and  make  a  proportional  distribu- 
tion of  the  net  proceeds  thereof  among  such 
creditors  of  said  party  of  the  first  part  as 
shall  become  parties  to  this  assignment,  as 


parties  of  the  third  part,  within  sixty  days 
of  tbe  date  hereof,  and  after  the  payments 
above  mentioned,  and  hereinafter  stated  and 
made  to  pay  tbe  surplus  to  tbe  party  of  the 
first  part. 

"And  It  Is  further  agreed  that  the  said 
trustee  shall  out  of  the  trust  estate  pay  all 
the  costs  and  expenses  of  carrying  out  the 
trust  herein  declared,  Including  a  reasonable 
compensation  for  the  trustee  herein  named, 
and  for  the  services  of  an  attorney  when 
such  services  become  necessary,  and  to  pay 
all  claims  entitled  to  priority  under  the  In- 
solvent laws  of  Maine,  In  so  far  as  such  laws 
are  not  repugnant  to  or  have  not  been  super- 
seded by,  the  bankrupt  laws  of  tbe  United 
States. 

"And  said  Frank  L.  Shaw  agrees  to  accept 
said  trust  and  execute  the  same  according  to 
tbe  provisions  of  this  Instrument  and  agree- 
ably to  law.  And  the  creditors,  whose  names 
are  hereunto  subscribed,  agree  to  said  as- 
signment, and  to  receive  their  proportional 
part  of  said  property  in  full  of  all  their 
claims  against  said  party  of  the  first  part, 
and  upon  payment  thereof  to  relieve  and 
forever  discharge  said  party  of  the  first  part 
from  their  respective  claims.  To  the  cove- 
nants and  agreements  hereof  the  respective 
parties  bind  themselves  and  their  legal  rep- 
resentatives. 

"In  testimony  whereof,  we  the  said  par- 
ties of  the  first,  second,  and  third  parts  here- 
unto set  our  bands  and  seals  on  the  sixth 
day  of  October,  A.  D.  1899,  tbe  said  parties 
of  the  third  part  adopting  and  using  one  com- 
mon seal.  The  signature  of  any  duplicate 
copy  hereof  of  the  same  tenor  to  be  of  like 
effect  as  If  signed  hereto. 

"Minnie  A.  Dyer.    [Seal.l 
"Frank  U  Shaw.    [Seal.]" 

This  assignment  was  duly  acknowledged 
by  Minnie  A.  Dyer  before  Joseph  W.  Leath- 
ers, a  justice  of  the  peace. 

Heard  at  the  April  term,  1907,  Supreme 
Judicial  Court,  Washington  county.  After 
hearing,  the  presiding  Justice  rendered  Judg- 
ment against  tbe  defendant  trustee  for  the 
amount  of  the  plaintiff's  Judgment  against 
Minnie  A.  Dyer,  the  principal  defendant  in 
the  original  suit,  to  wit,  $404.57  and  costs, 
and  thereupon  the  defendant  trustee  except- 
ed. 

The  case  appears  In  the  opinion. 

Argued  before  EMERY,  C.  J.,  and  WHITB- 
HOUSB,  SAVAGE,  SPEAR,  and  KING,  JJ. 


Howard  R.   Ives,  for  plaintiffs. 
R.  Pattangall,  for  defendant 


William 


KING,  J.  This  is  an  action  of  scire  facias 
founded  upon  an  original  trustee  process 
brought  by  the  plaintiffs  against  Minnie  A. 
Dyer,  as  principal  defendant,  and  Frank  L. 
Shaw,  trustee. 

The  facts  and  circumstances  leading  up  to 
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these  proceedings  in  scire  facias,  as  sbown 
by  the  record,  briefly  stated,  are  as  follows: 

Prior  to  October  6,  1899,  Minnie  A.  Dyer, 
of  MUbrldge,  Me.,  owning  a  store  and  stock 
of  merchandise,  was  carrying  on  business 
under  the  Immediate  management  of  her  hus- 
band. Domestic  difficulties  resulted  In  a  aep- 
aratlon.  Investigation  revealed  to  her  that 
her  liabilities  exceeded  her  assets. 

An  attachment  against  her  property  was 
made,  and  other  suits  and  attachments  were 
threatened. 

In  this  situation,  after  conference  with  her 
attorneys,  Messrs.  Pattangall  &  Iieathers, 
she  made  on  the  6th  day  of  October,  1899,  a 
written  assignment  of  all  her  attachable 
property  to  the  defendant  for  the  benefit  of 
such  of  her  creditors  as  should  assent  there- 
to within  60  days.  This  assignment  Mr. 
Shaw  accepted  and  signed.  The  defendant 
left  the  detailed  management  and  disposi- 
tion of  the  property  so  assigned  to  him,  and 
the  settlement  with  Mrs.  Dyer's  creditors  to 
Messrs.  Pattangall  &  Leathers,  with  whom, 
however,  he  frequently  consulted  and  fully 
approved  and  adopted  what  his  attorneys 
did  In  the  premises.  The  plaintiffs  were  sea- 
sonably notified  of  the  assignment,  but  did 
not  assent  thereto. 

None  of  the  creditors  appear  to  have  for- 
mally assented  to  the  assignment  The  prop- 
erty was  converted  into  money  amounting  to 
$3,780.  An  effort  was  made  to  effect  a  set- 
tlement with  the  creditors  on  a  percentage 
basis,  and  all  claims,  except  that  of  the 
plaintiffs,  appear  to  have  been  settled  either 
by  compromise  or  as  the  result  of  prior  suits 

On  February  9,  1900,  the  plaintiffs  served 
their  original  trustee  process  upon  the  de- 
fendant as  trustee  of  Minnie  A  Dyer.  The 
principal  defendant  was  duly  defaulted. 
The  question  of  the  trustee's  liability  upon 
his  attempted  disclosures  In  that  orlgbial 
suit  was  before  this  court  in  Thompson  v. 
Dyer,  100  Me.  421,  62  Atl.  76,  in  which  he 
was  charged  generally  as  trustee. 

It  was  there  held  that  a  statement  of  In- 
formation received  from  his  attorneys  as  to 
their  doings  in  connection  with  the  property 
AS  signed  could  not  properly  be  considered 
as  facts  disclosed  by  him,  because  he  had 
not  adopted  such  statement  as  his  own  on 
oath  in  his  disclosure,  and  that  the  deposi- 
tion of  his  attorney  was  not  admissible  be- 
cause the  facts  sought  to  be  proved  by  the 
deposition  had  hot  been  alleged  as  required 
by  statute.  The  court  said:  "The  result  is 
that  upon  the  disclosure  to  which  we  are 
•confined  Mr.  Shaw  must  be  charged  generally 
as  trustee.  If,  in  fact,  he  had  no  goods,  ef- 
fects, or  credits  of  Mrs.  Dyer  in  his  hands 
-either  actually  or  constructively  at  the  date 
of  the  service  of  the  writ  upon  him,  he  has 
-not  yet  shown  It  by  legal  evidence  adduced 
in  the  manner  provided  by  law.  He  has  not 
yet  stated  discharging  facts  In  his  disclosure, 
nor  has  he  yet  opened  any  door  for  the  state- 
ments of  other  persons. 


"Upon  scire  facias  he  will  undoubtedly 
have  the  opportunity  to  make  as  full  and 
clear  and  detailed  a  disclosure  as  may  be 
required,  or  as  he  may  desire,  and  to  make 
the  statements  of  Mr.  Pattangall  a  part  of 
that  disclosure,  or  to  open  a  door  for  their 
admission  otherwise." 

In  answer  to  these  sdre  facias  proceedings, 
the  defendant  has  made  a  full  disclosure  un- 
der oath  In  which  he  states  the  amount  of 
money  received  from  the  property  assigned 
to  him,  and  specifies  in  detail  to  whom  and 
in  what  amounts  it  has  been  disbursed.  Al- 
though his  disclosure  reveals  that  be  relied 
upon  information  furnished  him  by  his  attor- 
neys as  to  many  of  the  details  and  facts  dis- 
closed by  him,  yet  he  states  on  oath  his  be- 
lief in  the  truth  of  that  information,  adopts 
it  as  his  own,  and  declares  those  details  and 
facts  to  be  true. 

He  has  now,  we  think,  properly  disclosed 
those  facts  as  to  the  disbursement  of  the 
funds  received  by  liim  se/  assignee  which  the 
court  could  not  consider  in  his  former  dis- 
closure. 

At  the  April  term,  1907,  after  hearing  up- 
on this  disclosure,  the  presiding  Justice  ren^ 
dered  judgment  against  the  trustee  for  the 
amount  of  the  plaintiffs'  Judgment  against 
the  principal  defendant,  $404.57,  and  costs. 
The  case  is  before  this  court  on  exertions 
to  that  Judgment 

The  plaintiffs  in  support  of  the  Judgment 
below  claim  that  the  assignment  was  fraudu- 
lent and  void  as  to  the  assignor's  creditors, 
and  that  under  the  provisions  of  Rev.  St  c 
88,  i  63,  the  trustee  is  chargeable  with  the 
full  amount  of  their  Judgment  against  the 
principal  defendant 

Nothing  appears  in  the  assignment  to  Indi- 
cate fraud.  It  is  in  the  usual  form  of  a 
common-law  assignment  for  the  benefit  of 
creditors.  By  it  all  the  assignor's  property, 
not  exempt  from  attachment  and  execution, 
was  conveyed  to  be  divided  pro  rata  among 
all  of  her  creditors  who  should  assent  there- 
to, and  reasonable  time  for  such  assent  was 
provided  for.  Such  an  assignment.  If  bona 
fide,  is  lawful.  It  is  not  contra  bonos  mores. 
Until  assailed  by  some  one  claiming  rights 
against  It  under  the  provisions  of  the  bank- 
ruptcy law,  it  stands  as  a  valid  transfer  of 
the  property  described  as  conveyed  therein. 
Pleasant  Hill  Cemetery  v.  Davis,  76  Me.  289. 

But  the  plaintiffs  contend  that  this  assign- 
ment was  not  made  bona  fide,  that  the  as- 
signor intended  thereby  to  place  her  prop- 
erty beyond  the  reach  of  her  creditors  for 
her  advantage,  and  that  such  fraudulent  in- 
tent is  discovered  from  the  drcumstancea 
out  of  which  the  assignment  proceeded  and 
the  subsequent  conduct  of  the  assignor  and 
assignee  In  relation  to  the  property  assigned. 

They  urge,  in  argument,  as  acts  shoving  a 
want  of  good  faith  in  the  assignment,  that 
the  assignee  did  not  devote  his  personal  at- 
tention to  the  performance  of  all  the  duties 
imposed  upon  him  by  the  assignment,  bat 
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permitted  his  attorneys,  who  were  acting  also 
for  the  assignor,  to  attend  chiefly  to  the 
details  of  the  business;  that  no  effort  was 
made  to  secure  the  assent  of  the  creditors  to 
the  assignment,  but,  instead,  a  compromise 
settlement  was  solicited;  that  some  of  the 
money  received  from  the  property  was  turn- 
ed back  to  Mrs.  Dyer;  and  that  the  attor- 
neys were  allowed  by  the  assignee  too  liberal 
compensation  for  their  services. 

This  position  of  the  plaintiffs  that  the 
record  here  shows  that  the  assignment  was 
made  with  a  fraudulent  Intent  Is  untenable, 
we  think.  The  situation  and  conduct  of  the 
ibnlgnor  at  the  time  It  was  made,  and  the 
provisions  of  the  assignment  Itself,  refute 
and  disprove  it.  Mrs.  Dyer  was  Insolvent, 
creditors  were  attaching,  she  could  not  pay 
them,  and  In  this  extremity  she  placed  all 
of  ber  property  In  the  hands  of  a  trustee  for 
the  benefit  of  all  of  her  creditors  without  fa- 
vor or  preference,  reserving  nothing  for  her- 
self, even  for  her  Immediate  necessities.  Her 
act  did  not  put  the  property  beyond  the  reach 
of  her  creditors.  It  was  still  subject  to  at- 
tachment by  trustee  process  In  the  hands  of 
the  assignee  by  any  nonassentlng  creditor, 
who  would  by  such  attachment  reach  all  of 
such  property  then  held  by  the  trustee,  and 
not  needed  to  satisfy  the  debts  of  any  previ- 
ously assenting  creditors. 

Neither  do  we  perceive  In  the  subsequent 
conduct  of  the  parties,  as  suggested  by  the 
plaintiffs,  any  substantial  proof  of  an  orig- 
inal fraudulent  Intent,  or  actuating  motive, 
to  hinder,  delay,  or  defraud  creditors.  The 
assignee  bad  a  right  to  employ  others  to  as- 
sist him  In  the  execution  of  the  trust,  for 
whose  acts,  however,  he  became  In  law  fully 
responsible.  If  the  creditors  were  seasonably 
notified  of  the  assignment,  and  bad  an  oi>- 
portunlty  to  assent  thereto,  and  It  appears 
that  the  plaintiffs  were  so  notified,  then  no 
special  duty  rested  on  either  the  assignor 
or  assignee  to  secure  such  assent. 

An  Intent  to  defraud  creditors,  especially 
such  creditors  as  have  not  assented  to  the 
provisions  of  a  common-law  assignment  for 
their  benefit,  Is  not  to  be  inferred,  we  think, 
from  successful  efforts  to  compromise  the 
creditors'  claims  after  such  assignment  Is 
made. 

We  find,  therefore,  nothing  In  the  assign- 
ment Itself  or  In  the  situation  or  conduct  of 
the  parties  thereto  to  justify  the  plaintiffs' 
claim  that  the  assignment  was  fraudulent 
and  void  as  to  the  assignor's  creditors. 

When  notified  of  the  assignment,  the  plain- 
tiffs might  have  assented  thereto,  and  secur- 
ed a  pro  rata  part  of  the  property  with  oth- 
er assenting  creditors,  or  they  might  have 
attached  the  assignment  through  bankruptcy 
proceedings  against  the  assignor,  or,  lastly, 
they  mjght  have  attached  by  trustee  process 
the  property  in  the  bands  of  the  assignee, 
and  thereby  secured  so  much  thereof  as 
would  not  be  needed  to  satisfy  the  debts  of 
previously  assenting  creditors.  If  any.    They 


did  nothing,  however,  for  four  months,  and 
then  summoned  the  assignee  as  trustee  of 
the  assignor.  The  rights  of  the  parties  In 
this  trustee  process  must  be  determined  by 
the  conditions  as  they  existed  at  the  time  of 
the  service  of  the  writ,  February  9,  1900. 
Pleasant  HUl  Cemetery  v.  Davis,  supra. 

The  plaintiffs  did  not  assent  to  the  assign- 
ment, and  therefore  the  defendant  owed  no 
contractual  duty  to  them  as  BU(;h  assignee. 

If,  prior  to  the  service  of  their  writ  upon 
him,  he  had  discharged  himself  of  the  trust 
by  delivering  back  to  the  debtor  In  good  faith 
the  property  received,  or  by  paying  the  pro- 
ceeds thereof  to  her  bona  fide  creditors  In 
settlement  of  their  Just  demands,  then  the 
plaintiffs  would  have  no  legal  cause  to  com- 
plain of  his  acts.  Thomas  v.  Goodwin  & 
Trustees,  12  Mass.  140. 

An  examination  of  the  disclosure  and  oth- 
er evidence  in  the  record  shows  that  prior 
to  February  9,  1900,  the  date  of  plahitlffs' 
attachment,  the  defendant  had  paid  from  the 
$3,780  received  from  the  property  that  Min- 
nie A.  Dyer  assigned  to  him  by  her  orders 
to  her  bona  fide  creditors  and  to  herself  $3,- 
381.51,  leaving  an  actual  cash  balance  in  his 
hands  of  $388.49.  But  there  had  been  a  prior 
trustee  process  served  upon  him  in  favor 
of  Swift  et  al..  creditors  of  the  assignor.  In 
which  prior  proceedings  he  was  finally  ad- 
Judged  trustee  for  $215.83,  and  whic^  ]iJd£- 
ment  was  afterward  paid  by  him  from  the 
$398.49,  leaving  but  $182.60  attachable  In  his 
hands  February  9,  1900. 

It  W  unnecessary  to  consider  here  the  fact 
that  after  the  service  of  the  plainUfIs'  at- 
tachment the  defendant  also  paid  $420  to 
S.  W.  Thaxter  &  Co.,  previous  attaching 
creditors,  because  the  .defendant  now  admits 
that  he  must  personally  lose  the  benefit  of 
that  payment;  the  same  having  been  made 
without  the  statutory  demand  upon  execu- 
tion necessary  to  fix  his  liability  therefor 
as  against  a  subsequent  attaching  creditor. 

The  plaintiffs  suggest  that  it  does  not  suf- 
ficiently appear  that  the  defendant's  liability, 
as  trustee  In  the  suit  of  Swift  et  al.,  was  le- 
gally fixed  so  as  to  afford  blm  the  benefit  of 
that  payment  , 

From  the  whole  disclosure,  and  all  the 
evidence  In  the  record,  we  think  It  does  ap- 
pear that  the  payment  to  Swift  et  al'.  was 
made  because  the  defradant  was  legally  re- 
quired so  to  do.  The  plaintiffs  do  not  deny 
this  In  their  allegations. 

It  appears  that  he  paid  it  after  a  contest 
and  hearing  In  court 

In  answer  to  a  question  whether  that  pay- 
ment was  made  "to  protect  you  from  11a- 
bUlty,"  be  answered  "Yes." 

Again,  the  plaintiffs  contend  that  the  de- 
fendant Is  chargeable  for  the  amounts  paid 
back  to  Mrs.  Dyer.  This  contention  would 
prevail  if  the  plaintiffs  had  become  parties 
to  the  assignment 

An  assignee,  accepting  such  an  assign- 
ment assumes  the  duty  towards  assenting 
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creditors  to  administer  the  trust  according 
to  its  provisions.  Bat,  as  to  nonasscnting 
creditors,  lie  owes  no  such  duty.  They  can- 
not legally  complain  if  be  gives  up  the  trust 
and  returns  the  property  to  the  assignor, 
unless  he  does  it  with  the  intent  and  pur- 
pose thereby  to  defraud  such  nonassenting 
creditors.  The  plaintiffs  here  did  not  be- 
come parties  to  this  assignment  They  are 
not  in  a  position  to  complain  because  the  as- 
signee prior  to  their  attachment  permitted 
Mrs.  Dyer  to  use  some  of  the  property  as- 
signed to  him,  unless  that  was  done  by  him 
to  defraud  them.  The  record  does  not  dis- 
close any  such  intent  to  defraud.  Mrs.  Dy- 
er turned  over  to  the  assignee  all  of  her 
property  not  attachable.  She  was  without 
any  means  of  support.  Domestic  difficulties 
resulted  In  divorce  proceedings  by  her  against 
her  husband.  The  assignee  permitted  her  to 
have  from  time  to  time  for  her  support  and 
expenses  money  from  the  property  she  had 
turned  over  to  him,  amounting  In  all  to  $550. 
We  do  not  think  he  is  chargeable  for  that 
sum  In  this  subsequent  trustee  process  by 
nonassenting  creditors. 

Still  again  the  plaintiffs  contend  that  the 
counsel  fees  paid  by  the  assignee  should  not 
be  considered  a  proper  disbursement.  This 
contention  is  not  maintainable.  The  as- 
signee had  a  right  to  employ  the  services  of 
counsel.  The  property  was  attached  before 
It  was  assigned.  Other  suits  were  brought 
In  which  the  assignee  was  summoned  as  trus- 
tee. The  husband's  rights  In  the  property 
were  an  Incumbrance  upon  it,  to  be  removed 
in  some  way. 

It  therefore  does  not  appear  unreasonable 
that  defendant  did  employ  counsel.  The  as- 
signment provided  for  the  payment  of  nec- 
essary counsel  fees.  It  appears  that  the 
counsel  employed  performed  substantially 
all  the  detailed  business  connected  with  the 
settlement  of  the  affairs,  looked  after  all  the 
litigation  which  has  followed,  and  that  the 
assignee  charged  nothing  for  his  services. 
In  view  of  all  this,  it  cannot  be  said  that 
the  amount  paid  for  these  services  is  excess- 
ive, or  that  Its  payment  by  the  assignee  in- 
dicates an  intent  to  defraud  the  plaintiffs. 

Lastly,  the  plaintiffs  question  the  author- 
ity of  this  court,  under  the  exceptions,  to 
pass  upon  the  correctness  of  the  Judgment 
below  because  the  bill  of  exceptions,  does 
not  indicate  whether  the  decision  was  erro- 
neous In  fact  or  in  law. 

The  exceptions  in  the  case  at  bar  provide 
that  the  "writ,  evidence,  including  admis- 
sions made  at  said  hearing  and  decree  of 
the  presiding  justice,  are  to  be  annexed  here- 
to and  made  a  part  of  the  bill  of  exceptions," 
thus  indicating  that  the  whole  case  was  to 
be  considered  by  the  law  court.  But  the  ex- 
ceptions need  not  specify  the  extent  to  which 
the  law  court  may  examine  the  case.  Chap- 
ter 88,  §  79,  Bev.  St.,  provides:    "Whenever 


exceptions  are  taken  to  the  ruling  and  deci- 
sion of  a  single  Justice  as  to  the  liability  of 
a  trustee,  the  whole  case  may  be  re-examin- 
ed and  determined  by  the  law  court,  and 
remanded  for  further  disclosure  or  other  pro- 
ceedings, as  Justice  requires."  This  statute 
applies  alike  to  scire  facias  and  original  peo- 
ceedlngs  In  trustee  process.  Bralnard  v. 
Shannon,  60  Me.  342,  was  an  action  of  scire 
facias.  Under  the  exceptions  this  court  has 
authority,  we  think,  to  correct  any  error  in 
the  judgment  below  whether  of  law  or  of 
fact 

Our  conclusion  is  that  the  defendant  has 
shown  by  his  disclosure  that  prior  to  Febru- 
ary 9,  1900,  the  date  of  the  service  upon  bim 
of  the  plaintiffs'  original  trustee  writ  he 
had  lawfully  discharged  himself  of  all  the 
property  received  by  him  from  Mlmile  A. 
Dyer  except  the  sum  of  $182.66,  and  for  that 
sum  only  the  plaintiffs  should  have  Judg- 
ment 

Accordingly  the  entry  should  be: 

Exceptions  sustained. 

Judgment  for  plaintiffs  for  1182.68. 


(lU  Me.  M) 

CUTTING  et  al.  v.  HARRINGTON. 

(Supreme  Judicial  Court  of  Maine.    Mardi  IT, 
1908.) 

1.  ExECtmoN  (J  335«)— Sale— Retukw. 

When  a  levy  of  ezecutioa  upon  land  is 
made  by  sale  instead  of  by  extent,  a  return  of 
sach  upon  the  execution  itself  is  not  required 
bv  the  statute,  and  is  not  essential  to  the  pur- 
cnaser's  title. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  (  1011 ;  Dec  Dig.  {  335.*] 

2.  ExEOunoN   ({  819*)  —  8ai.b  —  Shebot's 
Deed. 

The  recitals  by  the  officer  in  his  official  deed 
to  the  purchaser  of  land  at  execution  sale  are 
evidence  of  bis  doings  in  advertising  and  making 
the  sale. 

[Ed.  Note.— For  other  cases,  see  Eixecution, 
Cent  Dig.  §  935 ;   Dec  Dig.  8  319.*] 

3.  Execution  (§  319*)  —  Sauc  —  Notice  to 
Debtor. 

A  recital  by  an  officer  in  such  deed  that  he 
"sent  a  notice  (to  the  judgment  debtor)  by  mail" 
fairly  and  sufficiently  imports  that  he  prepaid 
the  postage  as  required  by  the  statute.  Rev. 
St.  c.  78,  §  33. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  {  935;   Dec  Dig.  {  319.*] 

(Official.) 

Report  from  Supreme  Judicial  Court  Sag- 
adahoc County. 

Action  by  Herbert  W.  Gutting  and  others 
against  James  H.  Harrington.  Case  r^ort- 
ed,  and  Judgment  for  plaintiffs. 

Real  action  to  recover  a  certain  lot  or  par- 
cel of  land  at  "Rising  Sun  or  Log  Landing,'* 
in  the  town  of  Phippsburg.  Plea,  the  gen- 
eral issue,  with  brief  statement  that  the  de- 
fendant "claims  title  to  two  undivided  third 
parts   of   said   demanded   premises   and    no 
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This  action  came  on  for  trial  at  the  De- 
cember term,  1906,  Supreme  Judicial  Court, 
Sagadahoc  county,  at  which  time  the  facta 
were  agreed  upon,  and  then,  by  agreement  of 
the  parties,  the  case  was  reported  to  the  law 
court  for  that  court  to  render  such  Judgment 
as  the  law  and  the  evidence  required. 

In  1874  one  Thomas  M.  Reed  was  seised  of 
the  demanded  premises  and  remained  seised 
of  the  same  until  his  death,  and  then,  under 
his  will,  admitted  to  probate  in  1882,  the  title 
to  the  same  passed  to  his  three  nephews, 
Franklin  Reed,  Bdwin  Reed,  and  Andrew  F. 
Reed,  In  equal  shares. 

On  September  2,  1807,  the  Bath  National 
Bank  recovered  a  judgment  against  said 
Franklin  Reed,  then  and  thereafterwards  a 
resident  of  Boston,  Mass.,  in  the  Supreme  Ju- 
dicial Court,  Sagadahoc  county,  for  the  sum 
of  $2,366.97,  debt  and  costs,  and  on  Septem- 
ber 27,  1897,  it  seized  upon  the  execution 
Issued  thereon  all  the  right,  title,  and  interest 
which  the  said  Franklin  Reed  had  on  Novem- 
ber 24,  1894,  the  date  when  the  same  was  at- 
tached on  the  original  writ  in  and  to  certain 
parcels  of  real  estate  in  Sagadahoc  county, 
among  .them  being  the  demanded  premises, 
and  on  October  30,  1897,  the  right,  title,  and 
Interest  of  the  said  Franklin  Reed  in  and  to 
the  demanded  premises  was  sold  at  sheriff's 
sale  upon  said  execution  and  bid  in  by  the 
said  Bath  National  Bank,  a  deed  thereof  be- 
ing executed  and  delivered  by  the  sheriff  to 
said  Bath  National  Bank  October  30,  1897. 

On  August  25,  1898,  the  said  Bath  National 
Bank  recovered  a  Judgment  in  the  said  Su- 
preme Judicial  Court  against  said  Andrew  F. 
Reed,  then  and  thereafterwards  a  resident  of 
Boston,  Mass.,  for  the  sum  of  $2,529.63,  debt 
and  costs,  and  on  September  22,  1898,  it 
seized  upon  the  execution  issued  thereon  all 
the  right,  title,  and  interest  .which  the  said 
Andrew  F.  Reed  had  on  September  13,  1895, 
the  date  when  the  same  was  attached  on  the 
original  writ  in  and  to  certain  parcels  of  real 
estate  In  Sagadahoc  county,  among  them  be- 
ing the  said  demanded  premises,  and  on  Oc- 
tober 31,  1898,  the  right,  title,  and  Interest  of 
the  said  Andrew  F.  Reed  in  and  to  the  de- 
manded premises  was  sold  at  sheriff's  sale 
upon  said  execution  and  bid  in  by  the  said 
Etatb  National  Bank,  a  deed  thereof  being 
executed  and  delivered  by  the  sheriff  to  said 
Bath  National  Bank  October  31,  1898. 

The  defendant's  title  to  the  two  undivided 
thirds  of  the  demanded  premises  depended 
upon  the  validity  of  the  two  aforesaid  execu- 
tion sales ;  the  plaintiff  contending  that  there 
was  not  sufficient  legal  evidence  that  the  sher- 
iff gave  to  the  Judgment  debtors  the  personal 
notices  of  the  sales  provided  by  statute. 

The  sherifTs  return  of  sale  on  the  execu- 
tion against  said  Franklin  Reed,  so  far  as 
the  same  relates  to  the  personal  notice  given 
to  said  Franklin  Reed,  is  as  follows:  "And 
on  the  same  27tb  day  of  September,  A.  D. 
1897,  being  more  than  thirty  days  before  the 
time  appointed  for  the  sale  hereafter  men- 
tioned, I  sent  to  the  said  Franldin  Reed  a 


notice  In  writing  that  said  right,  title,  and  in- 
terest would  be  sold  by  pubic  auction  on  the 
30th  day  of  October,  1897,  at  10  o'clock  In  the 
forenoon  at  the  sheriff's  office  In  Bath,  in 
said  county,"  etc.  The  execution  against 
said  Andrew  F.  Reed  was  not  returned  to 
the  office  of  the  derk  of  courts,  and  the  rec- 
ord does  not  disclose  that  the  sheriff  ever 
made  any  return  of  sale  thereon.  , 

The  sheriff's  deed  of  the  demanded  prem- 
ises sold  on  the  execution  against  the  said 
Franklin  Reed,  so  far  as  the  same  relates  to 
the  personal  notice  of  sale  given  to  the  said 
Franklin  Reed,  contains  a  recital,  as  fol- 
lows: "And  whereas,  on  the  twenty-seventh 
day  of  September,  A.  D.  1897,  I  sent  to  the 
said  Franklin  Reed  a  written  notice  by  mail 
that  on  the  thirtieth  day  of  October,  A.  D. 
1897,  at  10  o'clock  in  the  forenoon,  at  the 
sheriff's  office  In  the  city  of  Bath,  In  the  said 
coimty  of  Sagadahoc,  said  right,  title,  and 
interest  of  the  said  Franklin  In  and  to  the 
real  estate  aforesaid  would  be  sold  at  public 
auction,  said  notice  having  been  given  at 
least  thirty  days  before  said  time  appointed 
for  the  sale."  The  sheriff's  deed  of  the  de- 
manded premises  sold  on  the  execution 
against  the  said  Andrew  F.  Reed  also  con- 
tains a  similar  recital  differing  only  in  the 
necessary  change  in  name  and  dates. 

Rev.  St  c.  78,  §  33,  prescribing  the  notices 
to  be  given  by  the  officer  when  real  estate  has 
been  seized  on  execution  and  is  to  t>e  sold  at 
public  auction,  reads  as  follows:  "The  of- 
ficer in  such  case  shall  give  written  notice  of 
the  time  and  place  ot  sale,  to  the  debtor  in 
person,  or  by  leaving  the  same  at  his  last 
and  usual  place  of  abode,  if  known  to  be  an 
Inhabitant  of  the  state,  and  cause  it  to  be 
posted  in  a  public  place  in  the  town  where 
the  land  lies,  and  in  two  adjoining  towns. 
If  so  many  adjoin;  and  if  the  land  is  situated 
in  two  or  more  towns,  then  In  each  of  those 
towns,  and  in  two  towns  adjoining  each  of 
them;  and  if  the  land  Is  in  two  or  more  coun- 
ties, an  officer  In  either  county  may  sell  the 
whole  right.  When  the  land  is  not  within 
any  town,  the  notice  shall  be  posted  In  two 
public  places  of  the  shire  town  of  the  county 
in  which  the  land  lies,  instead  of  the  posting 
aforesaid.  When  the  debtor  Is  not  a  resi- 
dent of  such  county,  the  personal  notice  may 
be  forwarded  to  him  by  mall,  postage  paid; 
all  to  be  done  thirty  days  before  the  day  of 
sale.  The  notice  shall  also  be  published  for 
three  weeks  successively  before  the  day  of 
sale,  in  a  newspaper  printed  in  whole  or  In 
part  in  such  county.  If  any,  otherwise  in  the 
state  paper." 

The  case  Is  stated  in  th'e  opinion. 

Argued  before  EMERY,  0.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  SPEAR,  CORNISH,  and 
KING,  JJ. 

Staples  &  Glldden,  for  plaintiffs.  George 
E.  Hughes,  for  defendant 

EMERY,  C.  J.  Real  action  on  report 
The  controversy  is  over  two  undivided  thirds 
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of  the  demanded  land  which  the  defendant 
claims  under  levy  of  execution.  The  judg- 
ment and  the  execution  are  admitted  to  be 
valid.  The  levy  was  by  sale  of  the  land  un- 
der what  Is  now  Rev.  St  c.  78,  g  82  et  seq. 
The  only  objection  urged  against  the  validity 
of  the  sale  and  Its  efficacy  to  pass  the  title 
to  the  purchaser  Is  that  there  is  not  sufficient 
legal  evidence  that  the  officer  gave  to  the 
Judgment  debtor  the  notice  of  sale  provided 
by  the  statute. 

The  plaintiffs  claim  that  the  only  compe- 
tent evidence  of  such  notice  Is  the  return  of 
the  officer  upon  the  execution,  which  return 
in  this  case  may  be  conceded,  arguendo  at 
least,  not  to  show  sufficient  notice.  But,  as 
was  said  by  this  court  in  Caldwell  v.  Blake, 
68  Me.  458,  at  page  470:  "Where  an  extent 
is  made  upon  lands,  the  return  of  the  officer 
must  be  seasonably  made  and  recorded.  Not 
80  where  property  is  sold  upon  execution. 
The  statute  does  not  require  It,  and  the  de- 
cisions are  that  the  purchaser's  title  Is  not 
dependent  on  the  performance  of  this  duty 
by  the  officer.  The  purchaser  has  no  control 
over  the  officer,  and  Is  not  prejudiced  by  a 
deficient  or  incorrect  return,  nor  by  the  en- 
tire absence  of  any  return  whatever.* "  The 
giving  the  notice  of  sale,  and  how  given,  may 
be  proved,  prima  facie  at  least,  by  the  of- 
ficer's recitals  In  his  official  deed  to  the  pur- 
chaser.   Wlgmore  on  Evidence,  i  1664. 

In  his  official  deed  In  this  case  the  officer 
recited  that  he  "sent  to  the  [Judgment  debtor, 
naming  him]  a  written  notice  by  maU''  of  the 
time  and  place  of  sale ;  the  debtor  not  being 
a  resident  of  the  county  in  which  the  land 
lay.  The  statute  (section  S3)  provided  that 
in  such  case  the  notice  might  be  "forwarded 
to  him  (the  debtor)  by  mail,  postage  paid." 
The  plaintiffs  contend  that,  even  if  the  re- 
citals are  evidence,  the  omission  of  the  words 
"postage  paid"  from  the  recital  is  fatal,  and 
that  because  of  that  omission  the  purchaser 
acquired  no  title. 

In  cases  of  levy  upon  land  by  -  extent 
(where.  Instead  of  being  sold  at  public  sale 
after  public  notice,  the  land  was  transferred 
direct  to  the  Judgment  creditor,  as  was  form- 
erly the  practice  in  Maine  and  other  New 
England  states),  It 'was  generally  held  that 
the  officer's  return  of  his  doings  must  be 
drawn  with  fullness  and  exactness.  Infer- 
ences and  presumptions  were  allowed  little. 
If  any,  force.  Such  has  been  the  rule  of 
construction  In  this  state  in  such  cases.  We 
do  not  think,  however,  that  those  decisions 
control  the  decision  of  cases  like  this,  where 
the  land  Is  sold  at  public  sale  after  ample 
public  notice.  Indeed,  it  Is  very  generally 
held  in  the  other  states  that,  when  a  sale 
upon  execution  is  actually  made  and  a  deed 
executed  and  delivered  to  the  purchaser,  no 
evidence  of  notice  of  the  sale  having  been 
given  need  be  adduced  by  him  In  support  of 
bis  title.  In  Freeman  on  Executions  (3d 
Ed.)  g  286,  the  learned  author,  with  many 
citations  of  authorities,  says:    "A  very  de- 


cided preponderance  of  the  authorities  main- 
tains this  proposition:  That  the  statutes  re- 
quiring notice  of  the  sale  to  be  given  are 
directory  merely,  and  that  the  failure  to 
give  such  notice  cannot  avoid  the  sale  against 
any  purchaser  not  himself  in  fault  This 
rule  has  been  applied  in  cases  where  the 
purchaser  was  aware  of  the  deficiency  of  the 
notice,  and  seems  applicable  In  all  cases  In 
which  the  absence  of  the  notice  was  not  oc- 
casioned by  some  fraud  or  collusion  of  whicb 
the  purchaser  had  notice,  or  In  which  he  par- 
ticipated." The  theory  seems  to  be  that 
while  the  officer  is  responsible  to  any  par- 
ty harmed  by  the  absence  or  insufficiency  of 
the  prescribed  notice  of  sale,  the  sale  Itself 
cannot  be  collaterally  avoided  thereby.  Sec- 
tion 339.  The  purchaser  at  an  execution  pub- 
lic sale  or  his  grantee  is  not  In  the  same  re- 
lation to  the  Judgment  debtor  as  is  the  Judg- 
ment creditor  taking  the  debtor's  land  direct 
to  himself  by  extent  Their  titles  are  dif- 
ferent in  origin  and  nature.  The  purchaser 
may  have  the  benefit  of  reasonable  inferences 
and  presumptions  in  reading  the  officer's 
recitals  of  his  doings  without  conflicting  with 
the  strict  rule  In  cases  of  levy  by  extent 
Section  339  of  Freeman  on  Executions.  Thus 
In  Wood  V.  Morehouse,  45  N.  Y.  368,  where 
one  question  was  whether  tite  officer  had 
given  the  proper  notice  of  an  execution  sale, 
the  court  held  that  In  the  absence  of  evidence 
to  the  contrary,  It  was  to  be  presumed,  oader 
the  maxim  "Omnia  prsesnmuntur  rite  esse 
acta,"  that  the  officer  gave  the  proper  notice. 
Other  cases  to  the  same  effect  are  cited  by 
Freeman  In  the  section  839  above  cited. 

In  this  state,  also,  the  strict  rale  applied 
to  returns  of  levy  by  extent  has  been  relaxed 
In  cases  of  levy  by  sala  In  Bailey  v.  Myrlck, 
50  Me.  171,  the  statute  required  the  notice  of 
sale  to  be  published  In  some  "public  news- 
paper." The  officer  returned  that  he  had 
published  the  notice  in  "a  newspaper,"  omit- 
ting the  word  "public."  The  court  held  that 
It  sufficiently  appeared  that  the  statute  was 
complied  with;  that  the  word  "newspaper" 
Imported  publicity.  In  Mlllett  v.  Blake,  81 
Me.  531,  18  Atl.  293,  10  Am.  St  Rep.  275, 
the  Judgment  debtor  was  described  In  the  ex- 
ecution as  residing  In  Lagrange.  In  his  re- 
cital of  sending  a  notice  by  mall  the  officer 
did  not  state  that  he  directed  it  to  the  debt- 
or at  Lagranga  The  court  held  that  such  a 
direction  could  be  Inferred,  saying  (page  535 
of  81  Me.,  page  294  of  18  Atl.  [10  Am.  St 
Rep.  275]).  "Something  may  be  Inferred  as 
to  the  correctness  of  the  action  of  a  public 
officer  when  the  law  requires  him  to  do  a  cer- 
tain act" 

In  the  case  at  bar,  as  already  stated,  the 
statute  provided  that  the  notice  to  the  debtor 
might  be  "forwarded  to  him  by  mall  postage 
paid."  The  officer  recited  he  "sent  to  the 
said  [debtor]  a  written  notice  by  mall."  Tak- 
ing Into  account  the  legal  presumption  "as  to 
the  correctness  of  the  action  of  a  public  of- 
ficer when  the  law  requires  him  to  do  a  cer- 
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tain  act,"  as  was  done  In  Mlllett  ▼.  Blake, 
supra,  we  think  It  a  fair,  and  even  obvlouB, 
Inference  tbat  the  officer  prepaid  the  postage. 
It  was  at  the  time  (1897  and  1898)  well 
known  that  under  the  postal  laws  and  regula- 
tions mail  matter  would  not  be  forwarded 
without  prepayment  of  postage.  It  had  then, 
as  now,  become  a  fixed  habit,  especially 
among  business  men  and  officials,  to  prepay 
postage  by  means  of  affixing  a  stamp.  Any 
one  then  asserting  be  had  "sent  by  mail"  a 
letter  or  document  would  have  l^en  unlyer- 
sally  understood  as  asserting  that  he  had 
done  everything  required  to  insure  Its  being 
forwarded.  Including  prepayment  of  postage 
as  well  as  depositing  the  letter  In  the  proper 
post-office  receptacle.  If  convinced  that,  in 
fact,  he  had  not  prepaid  the  postage,  be 
would  have  retracted  his  assertion  that  he 
had  "'sent"  the  letter.  The  single  word 
"mailed,"  as  used  by  a  notary  in  his  certifi- 
cate, is  held  to  imply  that  the  requisite  post- 
age was  prepaid.  Rolla  State  Bank  v. 
Peeoldt,  95  Mo.  App.  404,  69  S.  W.  51.  The 
words  "sent  by  mail"  would  seem  to  be  of  as 
strong  Import  in  any  connection. 

We  find  no  previous  decision  of  this  court 
In  cases  of  levy  by  sale  compelling  us  to  con- 
strue the  officer's  recitals  in  this  case  so 
strictly  and  technically  as  the  plaintiffs 
would  have  us.  In  Pratt  ▼.  Skolfleld,  45  Me. 
386,  where  the  officer's  deed  was  held  defect- 
ive for  want  of  sufficient  recitals,  the  defects 
are  not  stated.  Hence  that  case  Is  no  guide. 
E^'en  in  the  cases  oi  levy  by  extent,  no  re- 
turn has  been  adjudged  Insufficient  because  of 
an  omission  like  this.  Granting  that  the 
court  should  be  critical  In  construing  official 
returns  to  see  that  all  essentials  are  fully 
stated  or  clearly  implied,  or  presumed  by  law, 
yet  It  would  be  hypercritical  to  hold  at  this 
day  that  an  official  recital  by  an  officer  that 
he  had  "sent  a  written  notice  by  mall"  does 
not  import  that  he  affixed  the  usual  stamp, 
thus  prepaying  the  postage  (that  being  his 
official  duty),  as  well  as  that  he  deposited  the 
dooument  In  the  proper  x>ost-offlce  receptacle. 

No  other  objection  is  made  to  the  deed  or 
recitals  in  the  deed  and  none  is  perceived. 
It  must  be  held,  therefore,  that  the  defendant 
has  the  better  title  to  two-thirds,  and  that  the 
plaintiffs  can  only  have  judgment  for  one- 
third  of  the  land. 

Judgment  for  the  plaintiffs  for  one  undivid- 
ed third  only  of  the  demanded  land. 
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BANK  OOM'RS  v.  SECURITI  TRUST 

CO.  et  al. 

(Sopreme  Court  of  New  Hampshire.    Hillsbor- 

0Ti«^.    Nov.  4,  1908.) 

1.  Baitks  ANn  Banking  (J  73*)  —  Bankirq 
CoBPOBATioNs— Capital  Stock — Natobb— 
Rights  of  Cbeditobs. 

The  capital  stock  of  a  corporation  doing  a 

banking  business  is  in  the  nature  of  collateral 


secniity,  and  is  for  the  benefit  of  all  the  cred- 
itors of  the  company. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  |  155 ;   Dec.  Dig.  §  73.*] 

2.  Banks  and  Bankino  (S  817*)— Tbust  Cou- 

PANIKS— INSOLVKNCT— DiSTBIBUTION  OF  AS- 
SETS—SAVINGS  DBPOsrroBS— Statutes— CoK- 
STBUcnow. 

Pub.  St.  1901,  e.  165,  (  18,  provides  that 
.trust  comiwniaB,  etc.,  transacting  the  business  of 
a  savings  bank  shall  conduct  the  business  as  a 
separate  department,  and  be  amenable  to  the 
laws  governing  savings  banlu.  Held,  that  the 
Legislature  intended  to  create  funds  for  the  spe- 
cial benefit  of  depositors  in  savings  departments, 
and  that  where  a  trust  company  authorized  to 
do  a  general  banking  and  savings  bank  bosl- 
nesa  failed,  and  Its  assets  consisted  of  securi- 
ties held  under  said  section  18,  securities  de- 
posited with  trustees  to  secure  the  payment  of 
debenture  bonds,  and  nnpledeed  assets,  the  rela- 
tion between  the  different  classes  of  claimants 
of  the  funds  in  the  hands  of  the  assignee  and 
the  trust  company  was  that  of  debtor  and  cred- 
itor, and  that  the  depositors  in  the  savings  de- 
eartment  as  well  as  the  holders  of  debenture 
snds  were  entitled  to  share  with  the  unsecured 
creditors  in  the  distribution  of  the  unpledged  as- 
sets as  to  80  much  of  their  claims  as  were  not 
satisfied  out  of  the  special  funds  created  for 
their  l>enefit 

(Ed  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  |  1222;   Dec  Dig.  §  317.*] 

3.  Banks  and  Banking  (|  S17*)— Insolvxnot 
— Expenses  of  Administbation. 

Securities  set  apart  for  the  benefit  of  de- 
positors in  the  savings  department  of  an  insol- 
vent trust  company  doing  a  banking  business 
must  bear  the  expense  inddent  to  administering 
them,  and  the  same  is  true  of  securities  deposit- 
ed for  the  benefit  of  holders  of  debenture  bonds 
issued  by  the  company. 

[EH.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  g  1222;  Dec.  Dig.  !  317.*] 

Transferred  from  Superior  Ctourt,  Hills- 
borough County;    Stone,  Ju.dge. 

Proceedings  by  the  Bank  Commissioners 
against  the  Security  Trust  Company  and  oth- 
ers. Petition  for  instructions  as  to  the  dis- 
tribution of  assets.     Case  discharged. 

The  following  questions  were  transferred  to 
the  Supreme  Court: 

(1)  How  shall  the  funds  be  distributed? 
(2)  How  shall  the  expenses  of  administration 
be  apportioned? 

The  Security  Trust  Company  was  Incor- 
porated In  1889  (Laws  1889,  p.  168,  a  175), 
and  was  authorized,  among  other  things,  to 
do  a  general  banking  and  a  savings  bank 
business.  At  the  time  of  its-  failure  In  1896 
its  assets  consisted  of  (1)  securities  held  un- 
der the  provisions  of  section  18,  c.  166,  Pub. 
St  ISOl;  (2)  securities  deposited  with  trus- 
tees to  secure  the  payment  of  several  Issues 
of  debenture  bonds;  and  (3)  unpledged  as- 
sets. There  are  three  general  classes  of  cred- 
itors: (1)  Depositors  in  the  savings  depart- 
ment; (2)  holders  of  delx)nture  bonds;  and 
(8)  unsecured  creditors.  The  amount  realiz- 
ed from  the  assets  of  the  saving  department 
is  Insufficient  to  satisfy  the  claims  of  the  de- 
positors, the  amount  realized  from  the  securi- 
ties deposited  with  trustees  is  Insufficient  to 


•For  other  ease*  tee  isuie  topic  uid  aecUon  NUMBER  In  Dec.  4k  Am.  Digs.  1MI7  to  date,  ft  Beportar  IndexM 
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satisfy  the  dalms  of  bondholders,  and  the 
amount  realized  from  unpledged  assets  is 
Insufficient  to  satisfy  the  claims  of  unsecured 
creditors. 

Edwin  O.  Eastman,  Atty.  Oen.,  for  peti- 
tioners. George  B.  French,  for  trustees  and 
others.  Taggart,  Tuttle,  Burroughs  &  Wy- 
man,  for  Walter  M.  Parker  and  others. 

YOUNG,  J.  1.  The  relation  between  the 
different  classes  of  claimants  of  the  funds 
In  the  bands  uf  the  assignee  and  the  trust 
company  is  that  of  debtor  and  creditor. 
Bank  Commissioner  v.  Banking  Co.,  74  N.  H. 
202,  67  Atl.  583.  Therefore  the  depositors  In 
the  company's  savings  department,  as  well 
as  the  holders  of  debenture  bonds,  are  en- 
titled to  share  with  the  unsecured  creditors 
in  the  distribution  of  the  unpledged  assets  as 
to  80  much  of  their  claims  as  are  not  satis- 
fied by  the  application  of  the  special  funds 
created  foe  their  benefit  Bank  Commission- 
ers V.  Trust  Co.,  70  N.  H.  536,  539,  49  AtL 
118.  The  defendants,  however,  contend  that 
the  rule  which  permits  secured  creditors 
whose  security  is  insufficient  to  pay  their 
dalms  In  full  to  share  with  the  general  cred- 
itors as  to  the  balance  of  their  claims  bas  no 
application  In  this  case  In  so  far  as  these 
depositors  are  concerned,  because,  as  they 
say,  when  the  Legislature  enacted  section  18, 
c.  165,  Pub.  St.  1901,  It  made  two  distinct 
institutions  of  every  trust  company  engaged 
in  the  savings  bank  business — a  savings  bank 
and  a  trust  company — and  the  rights  of  the 
creditors  of  one  of  these  Institutions  to  share 
In  the  assets  of  the  other  Is  similar  to  the 
right  of  preferred  shareholders  to  participate 
In  the  distribution  of  the  corporate  assets. 
If  this  was  the  legislative  purpose.  It  follows 
that,  when  a  trust  company  sets  apart  se- 
curities having  an  estimated  value  about 
equal  to  the  amount  due  the  depositors  in 
the  savings  department,  all  the  rest  of  the 
company's  assets.  Including  not  only  the  cap- 
ital stock  and  the  profits  from  the  general 
banking  business,  but  also  the  profits  from 
the  savings  department,  constitute  a  fund 
for  the  special  benefit  of  the  general  creditors. 
It  Is  clear  that  this  is  so;  for  under  such  a 
construction  of  the  section  the  depositors  in 
the  savings  department  of  such  an  institu- 
tion are  not  permitted  to  share  in  the  dis- 
tribution of  the  general  assets  until  after  the 
dalms  of  general  creditors  are  satisfied.  In 
other  words,  if  the  contention  is  sound,  the 
section  was  enacted  for  the  special  benefit  of 
general  creditors  of  such  Institutions. 

The  major  premise  upon  which  the  defend- 
ants rest  their  contention  that  such  ig  the 
proper  construction  of  the  section  above  cited 
is  the  proposition  that  the  depositors  In  the 
savings  department  of  such  an  Institution  do 
not  contribute  anything  toward  the  general 
assets;  and  that  "natural  Justice"  requires 
that  those  who  do  not  contribute  to  a  fund 
should  not  share  in   its  distribution   until 


after  the  claims  of  those  who  helped  to  cre- 
ate it  have  been  satisfied.  The  minor  prem- 
ise Is  that  there  Is  a  presumption  the  Legis- 
lature Intends  to  do  what  natural  Justice  re- 
quires should  be  done.  Hence  they  say  that, 
since  these  depositors  did  not  help  create  the 
general  assets,  there  Is  a  presumption  the 
Legislature  did  not  Intend  they  should  share 
In  their  distribution;  for  to  permit  them  to 
do  BO  would  not  be  In  accordance  with  the 
dictates  of  ^'natural  Justice."  There  are  sev- 
eral answers  to  this  contention.  One  Is  this : 
The  minor  premise  overlooks  the  fact  that 
"natural  Justice"  requires  that  not  only  those 
who  help  create  a  fund,  but  also  those  for 
whose  benefit  it  is  created,  should  share  In 
Its  distribution.  All  corporations  which  en- 
gage in  the  banking  business  have  a  paid-up 
capital.  One  purpose  of  this  capital  is  to 
create  a  fund  available  to  pay  the  claims  of 
all  those  who  have  dealings  with  such  com- 
panies. In  other  words,  one  purpose  of  the 
paid-up  capital  of  such  an  institution  is  to 
create  a  fund  in  the  nature  of  collateral  se- 
curity, and  this  fund  is  for  the  benefit  of  all 
the  creditors  of  such  an  institution — ^not  for 
the  l)enefit  of  a  particular  class.  According 
to  the  view  of  the  general  creditors,  however, 
their  claims  must  be  paid  in  full  out  of  this 
fund  before  any  of  it  is  available  to  pay  the 
claims  of  depositors  In  the  savings  depart- 
ment of  such  an  institution.  Another  fatal 
objection  to  this  contention  la  that  the  prop- 
osition on  which  it  rests  is  not  in  accordance 
with  the  fact  The  profits  of  the  savings  de- 
partment of  such  an  institution  go  into  and 
become  a  part  of  the  general  assets  Just  as 
much  as  the  profits  of  the  general  banking 
business.  Consequently,  since  "natural  Jus- 
tice" requires  that  those  who  help  create  a 
fund  and  those  for  whose  benefit  It  is  created 
should  share  in  its  distribution,  the  Legis- 
lature must  have  intended  that  the  deposi- 
tors in  the  savings  department  of  a  trust 
company  should  share  in  the  distribution  of 
the  general  assets  in  the  same  way  and  to 
the  same  extent  as  the  company's  other  cred- 
itors. Although  in  this  case,  as  in  the  case 
of  all  other  insolvent  concerns,  the  losses 
more  than  equal  the  capital  paid  in  by  the 
shareholders,  it  is  not  fair  to  any  particular 
class  of  creditors  to  say  that  as  to  that  class 
It  is  the  capital  stock  which  is  lost  however 
it  may  be  as  between  the  creditors  and  the 
shareholders.  Bank  Commissioners  v.  Bank- 
ing Co.,  74  N.  H.  292,  67  Atl.  583.  As  has 
been  seen,  the  capital  stock  is  in' the  nature 
of  collateral  security,  and  is  for  the  benefit 
of  all  the  creditors  of  the  company.  Conse- 
quently, when  it  comes  to  the  distribatlon  of 
the  assets  of  such  a  corporation  among  its 
creditors,  the  capital  stock  Is  treated  aa  an 
existing  fund,  in  so  far  as  the  unpledged  as- 
sets are  sufficient  for  that  purpose.  When 
the  Legislature  enacted  section  18,  c.  1G5. 
Pub.  St  1901.  it  did  not  Intend  to  make  two 
separate  Institutions  of  such  trust  companies 
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as  were  engaged  In  the  savlngB  bank  busi- 
ness, but  did  Intend  to  create  funds  for  the 
special  benefit  of  tbe  depositors  in  their  sav- 
ings departments.  That  this  Is  so  seems 
perfectly  dear  from  an  examination  of  tbe 
legislation  in  respect  to  savings  banks.  Pub. 
St  1901,  c.  165;  Laws  1893,  p.  42,  c  62; 
Laws  1805,  pp.  449,  464,  474,  cc.  92;  105,  114; 
Laws  1899,  pp.  812,  314,  cc.  72,  74;  Laws 
1901,  p.  616,  c.  114;  Laws  1905,  p.  419,  c.  82. 
Snch  an  examination .  discloses  a  legislative 
purpose  to  protect  such  depositors,  even  at 
the  expense  of  the  .general  creditors  of  snch 
institutions.  Since  this  Is  so,  there  Is  a  pre- 
snmptlon  that  section  18,  c.  165,  Pnb.  St 
1901,  was  enacted  to  protect  them ;  and,  as 
there  is  nothing  to  rebut  the  presumption,  it 
must  be  beld  that  that  was  the  purpose  for 
which  it  was  enacted.  Consequently  the  se- 
cnrltles  set  apart  under  the  provisions  of  the 
section  should  be  treated  Just  as  they  would 
be  if  the  company  had  deposited  them  with 
a  trustee  to  secure  tbe  paymoit  of  the  claims 
of  these  depositors. 

2.  It  is  the  general  rule  that  the  expense 
Incident  to  administering  a  special  fund  is 
a  charge  upon  it  There  is  nothing  to  show 
that  the  L^slatnre  intended  a  different  rule 
should  apply  in  tbe  case  of  funds  created  by 
banks  for  the  special  benefit  of  a  class  of 
their  creditors.  Since  this  Is  so,  the  securi- 
ties set  apart  for  the  benefit  of  the  depositors 
in  the  savings  department  of  the  trust  com- 
pany must  bear  the  expense  incident  to  ad- 
ministering them,  and  the  same  Is  true  of 
diose  deposited  witb  the  trustees  for  the 
benefit  of  the  holders  of  debenture  bonds. 

Case  discharged. 

BINGBAM,  X,  did  not  Sit  The  others  con- 
curred. 


<IB  N.  E.  586) 

DBI8C0LL  V.  ROLFB  et  aL 

(Supreme  Conrt  of  New   Hampshire.     Meni- 
mack.    Nov.  4,  190a) 

Hasteb  awd  Sebvawt  (J  278*)— iNjtraiEs  to 
Servant— PAiLtTBE  to  Wabn  and  Instruct 
— Negmgencb— SurFiciBNCT   of  Evidence. 
Plaintiff,    an    inexperienced    employe,    12 
yeats  old,  was  placed  at  work,  without  warning 
or  instmction,  on  a  sanding  machine,  and  while 
attempting,  in  the  performance  of  what  be  rea- 
sonably thought  to  be  his  duty,  to  clean  a  roll 
while  tbe  machine  was  In  motion  was  injured 
by  his  hand  being  caught  in  a  cylinder.     Held, 
that  a  finding  of  negligence  on  defendants'  part 
was  justified. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  {  278.  •] 

Exceptions  ftom  Superior  Court,  Merri- 
mack County. 

Case  for  negligence  by  David  F.  Driscoll 
against  a  M.  &  A.  W'.  Rolfe.  There  was  a 
verdict  for  plaintiff,  and  tbe  case  was  trans- 
ferred from  the  superior  court,  on  defend- 
ant's exceptions  to  the  denial  of  their  mo- 


tions for  a  nonsuit  and  the  direction  of  a 
verdict  In  their  favor.    Exceptions  overruled. 

The  evidence  tended  to  prove  that  tbe 
plaintiff,  a  boy  12  years  old,  small  of  his  age, ' 
and  of  no  experience  with  machinery,  was 
taken  by  one  of  the  defendants  from  the 
work  he  had  been  doing,  and  put  at  work 
taking  panels  away  from  a  sanding  machine. 
Rolfe  said  to  Worthley  (the  man  in  charge 
of  tbe  sander),  "Here  Is  a  boy  tor  you  to 
work  on  tbe  sander,  look  out  for  him,"  show- 
ed the  boy  how  to  take  panels  away,  and 
then  left  The  panels  came  through  scratch- 
ed, and  Worthley  stopped  the  machine,  to 
clean  the  front  top  roll.  Tbe  plaintiff  sup- 
posed he  must  do  the  same,  and  got  upon 
the  machine  and  cleaned  the  rear  roll.  Tbe 
panels  continued  to  come  through  scratched, 
and  Worthley  began  work  on  bis  top  roll 
while  the  madilne  was  In  motion.  The 
plaintiff  again  supposed  it  was  his  duty  to 
follow  his  superior's  example,  and  while  be 
was  attempting  to  clean  tbe  rear  roll  his 
band  was  caught  by  the  revolving  sand  cyl- 
inder, which  was  located  Just  below  tbe  roll. 
Up  to  the  time  of  the  accident  be  bad  never 
seen  a  sandpaper  cylinder,  and  did  not  know 
that  there  was  any  danger  In  doing  the  work 
as  he  attempted  to  do  It 

Mitchell,  Foster-  &  Lake  and  Martin  A 
Howe,  for  plaintiff.  Streeter  &  Hollls,  for 
defendants. 

PEASLEB,  J.  The  case  is  not  dlsUngoish- 
able  in  principle  from  Bennett  ▼.  Warren,  70 
N.  H.  664,  49  Atl.  103.  Tbe  plaintiff  was 
inexperienced,  did  not  know  of  the  concealed 
danger,  and  was  in  tbe  performance  of  what 
he  reasonably  thought  to  be  a  part  of  his 
duty.  It  might  well  be  found  that  It  was 
negligence  to  set  a  child  at  this  work  with- 
out any  instruction  or  warning.  Tbe  motions 
for  a  nonsuit,  and  that  a  verdict  be  directed 
for  tbe  defendants,  were  properly  denied. 

Exceptions  overruled.    All  concurred. 


(76  N.  H.  lit) 
KEEFB  V.  SDM-IVAN  COUNTY  R.   R. 

(Supreme  Court  of  New  Hampshire.    Cheshire. 
Nov.  4.  190a) 

1.  Evidence  ({  244*)  —  Admissions  —  Cobpo- 

bate  Agents. 

Declarations  of  a  person,  made  when  act- 
ing as  foreman  in  charge  of  the  track  and 
fences  of  a  railroad  company,  as  to  the  location 
of  the  boundary  of  the  right  of  way,  are  inad- 
missible as  admissions  binding  on  the  company, 

FEd.   Note.— For   other   cases,   see    Bvidenoet 
Cent  Dig.  Si  916-936 ;   Dec.  Dig.  {  244.*] 

2,  Evidence  (S  274*)  —  Hearsay  Evidencx  — 

DECL  AB  ATIO  N  8— A  DMISSI B ILITT. 

Declarations  of  a  deceased  person,  having 
the  means  of  knowledge,  without  Interest  to  mis- 
represent, are  competent  on  the  question  of  the 
boundary  of  land,  whether  such  person  was  at 
the  time  the  owner  of  the  land. 

[E!d.   Note.— For  other  cases,    see   Evidence^ 
Cent  Dig.  Si  1129-1134;   Dec.  Dig.  i  274.»] 
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8.  BviDKifOB  9  800*)— PBOOV  —  PsELnairAXT 

DVIDEItCB— DkCULKATIONS. 

Tb«  fact  that  a  person,  slnoe  deceased,  who 
made  declarations  as  to  the  boundary  of  land, 
bad  means  of  knowledge  essential  to  render  the 
declaratiuDS  admissible,  may  be  shown  by  other 
evidence  than  bis  ownership  of  the  land  at  the 
&De  the  declarations  were  made. 

rEd.    Note.— For   other  cases,   see   Blrldence, 
Dec.  I>i«.  t  308.*] 

4.  EviDEHcne  (I  274*)— Heabsat  BviDmic*— 
Declabations— Admissibilitt. 

The  declarations  of  a  deceased  person  made 
when  acting  as  foreman  in  charge  of  the  tracli 
and  fences  of  a  railroad  company,  while  on 
the  premises,  as  to  the  boundary  of  the  right  of 
way,  are  competent  on  the  issue  of  the  bound- 
ary on  the  theory  that  he  knew  where  the  bound- 
ary was. 

[Ed.    Note.— For  other  casea,   see   Evidence, 
Cent.  Dig.  SI  1129^1134;  Dec.  Dig.  |  274.*] 

&  Evidence  (S  274*)  —  Heabsat  Evidxkob  — 

Declarations— ADMissiBiLrrr. 

Declarations  of  a  deceased  person,  made 
when  acting  as  foreman  in  charge  of  the  track 
and  fences  of  a  railroad  company  as  to  the 
boundary  of  the  right  of  way,  are  not  inadmis- 
sible because  made  while  such  person  was  off 
the  premises,  and  the  boundary  was  not  pointed 
out. 

(Bid.   Note.— For  other  cases,   see   Evidence^ 
Cent.  Dig.  SI  112&-1134;    Dec  Dig.  S  274.*] 

9.  Evidence  (8  274*)  —  Heabsat  Bvidewoe  — 
Declabationb— Aduibsibilitt. 

Declarations  of  a  deceased  person  as  to  the 
boundary  of  land  are  not  inaamissible  on  the 
issue  of  boundary  because  he,  at  the  time  the 
declarations  were  made,  owned  adjacent  land, 
the  objection  of^interest  going  only  to  the  weight 
of  thp  declaratiotis. 

[Ed.    Note.— For  other  cases,  see   Evidence, 
Cent.  Dig.  SS  1129-1134;  Dec.  Dig.  S  274.*] 

7.  BonNDABiES  (S  35*)- Evidence. 

Where,  on  the  issue  of  the  boundary  of  a 
railroad  right  of  way  it  did  not  appear  that 
stone  bounds,  alleged  to  have  been  set  along  a 
center  line  of  the  right  of  way,  were  set_ along  a 
line  as  surveyed,  or  that  the  line,  as  surveyed, 
was  the  center  line  of  the  right  of  way,  and  it 
was  not  shown  that  the  track  was  so  construct- 
ed that  its  center  line  coincided  with  the  center 
line  of  the  right  of  way,  the  evidence  as  to  the 
setting  of  stone  t>ounds  was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec.  Dig.  S  85.*] 

8.  Evidence  ({  505*)— Opinion  Btidenck. 

The  location  of  the  boundary  of  a  railroad 
right  of  way  and  the  place  where  a  curve  in 
the  original  lay-out  of  the  main  line  began  are 
not  subjects  concerning  which  an  expert  may 
give  his  opinion,  and  an  engineer,  though  pos- 
sessing expert  knowledge  and  knowledge  of  data 
furnished,  is  not  competent  to  give  his  opinion, 
but  the  data  and  details  of  a  survey  are  suffi- 
cient to  enable  the  Jury  to  determine  the  ques- 
tion. 

[Ed.   Note.— For   other  cases,   see   Evidence, 
Dec.  Dig.  I  605.*] 

9.  Evidence   (S   470*)— Opihiow    Evidence— 
Admissibit-itt.  • 

When  it  is  supposable  that  jurors  can  form 
a,  correct  judgment  without  the  aid  of  the  opin- 
ion of  others  from  facts  stated,  the  opinions  of 
others  are  not  aa  a  general  rule  admissible  in 
evidence. 

[Ejd.    Note^— For  other  cases,   see   Evidence, 
Dec.  Dig.  8  470.*] 


10.  Btidknok  (t  S06*)— Opimoir  BnoKNciH* 
Admissibiutt. 

Where  an  expert  bad  made  a  survey  for 
the  purpose  of  ascertaining  the  location  of  a 
disputed  boundary,  and  in  testifying  he  stated 
the  data  made  use  of  in  his  survey,  and  the 
work  done  in  pursuance  thereof,  and  tlie  survey 
shows  the  location  of  the  boundary  on  tM 
ground,  his  opinion  as  to  the  location  of  the 
boundary  is  inadmissible. 

[Eld.  Note.— For  other  casea,  Ma  Bividence^ 
Dec.  Dig;  |  605.*J 

11.  Appeai.  and  Ebbob  (I  842*)— Rwncw— 
Opinion  Evidkrcb  —  Quesxionb  Rxvikw- 

ABLE. 

Whether  a  given  subject  Is  one  concerning 
which  an  expert  may  express  an  opinion  is  a 
question  of  law. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  842.*] 

12.  Evidence  (|  546*)— Opinion  Bviosncb— 
EXPEBT  Testimont. 

What  qualifications  are  necessary  to  en- 
title a  witness  to  testify  as  an  expert  is  a  ques- 
tion of  law,  but  the  question, whether  a  witnesa 
has  such  qualifications  is  a  question  of  fact. 

(EM.  Note. — For  other  ca^es,  see  Evidencflk 
Cent.  Dig.  S  2363;  Dee.  Dig.  J  546.*] 

13.  Evidence  (|  174*)— Best  and  Sscondabt 
Evidence. 

A  copy  of  a  plan  embodying  the  results  of 
a  snrvey  to  establish  a  boundary  is  inadmissible 
without  showing  that  the  original  could  not  be 
produced. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent  Dig.  If  661,  569;    Dec.  Dig.  f  174.*] 

14.  BOUNDABIES  ($  35*)— BJvidencb— Admissi- 

BILXTT. 

The  testimony  of  a  witness  that  he  set  out 
an  elm  tree  a  specified  number  of  feet  from 
fence  posts  on  a  line  is  admissibia  to  show  the 
location  of  such  fence. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec.  Dig.  S  85.*] 

Transferred  from  Superior  Court,  Cheshire 
County;    Cbaml>erliii,  Judge. 

Writ  of  entry  to  recover  land  by  James 
Keefe  against  the  Sullivan  County  Railroad. 
There  was  a  verdict  for  defendant,  and  the 
cause  was  transferred  from  tlie  superior 
court  Exceptions  sustained,  and  verdict  set 
aside. 

Joseph  Madden,  Leonard  J.  Wellington, 
and  Davla  &  Davis,  for  plaintiff.  John  BL 
Allen  and  Aibln  &  Sawyer,  for  defendant. 

BINiSHAM,  J.  The  plaintiff  and  the  de- 
fendauts  are  adjoining  owners  of  land.  The 
location  of  the  easterly  line  of  the  plaintiff's 
lot  and  the  westerly  line  of  the  defendants' 
right  of  way  is  in  dispute.  The  plaintiff 
claims  it  is  located  some  four  to  six  feet 
east  of  the  line  where  the  defendants  built 
a  high  fence  in  1904,  and  the  defendants 
claim  ttiat  the  high  fence  is  on  the  true  line. 
The  right  of  way  was  surveyed  and  laid  out 
in  1847.  Its  westerly  line  as  then  surveyed 
is  tlie  plaintiff's  true  east  lln&  There  was 
evidence  that  in  1870  the  defendants  built  a 
fence  some  six  feet  east  of  the  one  which 
they  erected  ia  1904;  that  they  were  main- 
taining It  at  that  place  when  the  plaintiff 
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purchased  his  lot  In  1882;  that  they  con- 
tinned  to  do  80  down  to  1888,  when  they 
doable  tracked  their  road,  and  put  In  a  side 
track  and  two  switches  opposite  the  plain- 
tiff's property;  and  that  it  was  then  broken 
down  or  buried  in  the  process  of  raising  the 
tracks  and  widening  the  roadbed.  In  1874 
one  Torpey  was  foreman  in  charge  of  the 
fences  and  tracks  on  the  section  which  pass- 
es the  plalntifTs  land.  He  was  then  about 
60  years  of  age,  and  had  (seen  foreman  for 
some  S  years.  At  tills  time  he  owned  the 
premises  now  owned  by  the  plaintiff,  and  in 
the  presence  of  one  Wessul,  a  witness  for 
the  plaintiff,  stated  that  the  fence  (meaning 
the  one  put  up  In  1870)  was  tiie  west  line  of 
the  right  of  way.  At  the  time  of  the  trial 
Toipey  was  dead,  and  the  plaintiff  offered 
his  declaration  in  evidence  as  that  of  a  per- 
son who  was  familiar  with  things  pertain- 
ing to  the  defendants'  property  and  likely  to 
know  where  the  boundary  line  was,  and  as 
an  admission;  but  upon  the  suggestion  of 
the  defendants'  counsel  that  the  statement 
concerned  the  declarant's  own  land,  and  that 
the  Central  Vermont  Railroad  was  then  oper- 
ating the  defendants'  road  as  lessee,  the 
court  excluded  the  testimony  until  it  should 
be  shown  that  the  party  making  the  declara- 
tion had  authority  to  make  it  It  also  ap- 
peared that  for  a  series  of  years  Just  before 
and  after  the  plaintiff  purchased  his  land 
one  Powers  was  foreman  In  charge  of  the 
fences  and  roadbed  on  this  section,'  and  at 
the  time  of  trial  was  dead;  and  the  plain- 
tiff offered  to  show  that  before  he  purchased 
his  land  Powers,  when  upon  the  premises  of 
the  defendants,  pointed  out  to  him  the  fence 
erected  in  1870  as  the  west  line  of  the  right 
of  way.  This  evidence  was  offered  upon  the 
ground  that  the  declaration  was  that  of  a 
person  having  knowledge  of  the  boundary 
made  while  upon  the  property  and  In  charge 
of  it.  It  was  excluded,  and  the  defendant 
excepted. 

The  defendants  now  contend  that  the  evi- 
dence alx>ve  referred  to  was  properly  ex- 
cluded, and  for  the  following  reasons:  (1) 
Because  the  declarations  were  offered  solely 
as  admissions,  and  could  not  be  received-  as 
such  for  the  reason  that  neither  Toipey  nor 
Powers  was  shown  to  be  an  agent  of  the 
defendants,  and,  if  they  were,  that  it  did 
not  appear  .they  possessed  authority  to  bind 
the  defendants;  (2)  because  neither  of  them 
was  shown  to  be  an  owner  of  land  as  to  the 
boundaries  of  which  their  declarations  re- 
lated and  were  material  evidence — that  the 
declarations  of  deceased  owners  only  were 
admissible.  But  the  first  position,  that  the 
declaratlonB  were  offered  solely  'as  admis- 
sions, cannot  be  sustained.  It  clearly  ap- 
pears that  the  offers  were  made  upon  two 
distinct  grounds:  (1)  As  declarations  of  de- 
ceased persons  who  presumably  knew  where 
the  division  line  between  the  plaintiff's  and 
defendants'  pr<H>erty  was;  and  (2)  as  admis- 
sions binding  upon  the  defendants.    As  ad- 


missionB,  the  plaintiff  does  not  iiow  contend 
but  that  they  were  properly  exdnded,  and 
such  Is  undoubtedly  the  law.  Clougb  v.  Com- 
pany, 75   N.   H.  ,  71   Atl.  223.     But,  as 

declarations  of  deceased  persons,  be  contends 
that  both  were  admissible;  that  proof  of 
ownership  of  land  by  the  declarant  Is  ma- 
terial only  as  bearing  upon  the  question 
whether  the  person  making  the  declaration 
presumably  knew  the  location  of  the  botmd- 
ary  In  regard  to  which  be  undertook  to 
speak  and  which  was  material  to  the  issue; 
that  such  proof  is  but  a  species  of  evidence 
bearing  upon  the  question  of  knowledge,  the 
want  of  which  may  be  supplied  by  other  evi- 
dence of  equal  weight;  that  as  to  Torpey 
the  defendants'  counsel  admitted  at  the  trial 
that  he  was  the  owner  of  the  land  now  own- 
ed'by  the  plaintiff,  from  which  It  would  fol- 
low that  he  presumably  knew  Its  bounds,  in- 
dependently of  the  proof  that  be  was  the 
person  in  charge  of  the  defendants'  roadbed 
and  fences;  and  that,  as  to  Powers,  proof 
of  ownership  was  unnecessary.  It  appearing 
that  he  had  for  many  years  had  charge  as 
foreman  of  the  defendants'  roadbed  and  fen- 
ces on  their  right  of  way  past  the  plaintilTs 
premises,  ^d  therefore  presumably  knew  its 
bounds. 

In  Adams  v.  Stanyan,  24  N.  H.  405,  417, 
the  law  upon  this  question  Is  stated  as  fol- 
lows: "The  declarations  of  deceased  per- 
sons who  were  so  situated  as  to  have  the 
means  of  knowledge,  and  had  no  Interest  to 
misrepresent,  are  competent  evidence  upon  a 
question  of  boundary,  whether  the  same  per- 
tains to  public  tracts  or  private  rights."  It 
Is  true  that  in  this  case  the  declarant  was 
the  owner  of  land,  and  that  the  location  of 
one  of  Its  l>oundS'  was  material  evidence  upon 
the  question  of  the  location  of  the  line  be- 
tween the  parties  to  the  salt;  but  It  is  ap- 
parent that  the  court  regarded  the  fact  of 
ownership  merely  as  evidence  disclosing  that 
the  declarant  was  "so  situated  as  to  have  the 
means  of  knowledge."  The  same  view  is 
presented  in  Lawrence  v.  Tennant,  64  N.  H. 
532,  541,  16  Atl.  543,  646,  where  Judge  Blod- 
gett  says:  "The  Interests  of  F.  Sanborn  and 
B.  M.  Towle,  as  the  respective  owners  of 
adjacent  lots,  the  common  boundary  of  which 
was  unquestioned,  showed  a  strong  probabil- 
ity that  they  had  knowledge  of  that  bound- 
ary." And  in  Lane  v.  Hill,  08  N.  H.  275,  44 
Atl.  893,  78  Am.  St.  Kep.  501,  it  was  held  that 
the  declarations  of  a  testator  as  to  the  con- 
tents of  a  lost  will  were  admissible  to  prove 
its  contents,  clearly  recognizing  that  proof  of 
probable  knowledge  on  the  part  of  a  declar- 
ant may  be  satisfied  by  other  evidence  than 
the  ownership  of  land.  Judge  Parsons  there 
says  (page  281  of  68  N.  H.,  page  396  of  44 
Atl.  [73  Am.  St  Kep.  501]) :  "The  objection 
to  the  evidence  is  that  It  Is  hearsay,  not 
<^>en  to  cross-examination,  and  not  given  un- 
der the  sanction  of  an  oath.  The  declara- 
tion, however,  is  that  of  a  person  now  de- 
ceased, having  the  means  of  knowledge  wlth- 
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out  Interest  to  mterepresent,  and  Is  the  best 
evidence  of  which  the  case  is  capable.  Betts 
V.  Jackson,  6  Wend.  (N.  Y.)  173.  It  Is  diffi- 
cult to  see  on  what  ground  the  reason  of  the 
admission  of  the  evidence  of  declarations  of 
deceased  persons  in  cases  of  disputed  bound- 
ary, which  Is  put  upon  the  ground  that  it  Is 
the  best  evidence  of  which  the  case  is  ca- 
pable, does  not  aK>ly  to  eases  like  the  pres- 
ent Lawrence  v.  Tennant,  64  N.  H.  532,  15 
AO.  543;  Nutter  v.  Tucker,  67  N.  H.  183, 
30  Atl.  852,  68  Am.  St.  Rep.  647.  To  admit 
the  declaration  of  a  deceased  person  in  one 
class  of  cases  because  It  Is  the  best  evidence 
of  which  the  case  is  capable,  permitting  the 
Jury  to  Judge  of  the  interest  of  the  declarant 
as  bearing  upon  the  weight  of  his  testimony 
(Lawrence  v.  Tennant,  supra),  and  to  ex- 
clude the  declaration  of  the  deceased  person 
in  this  case,  would  be  to  establish  a  particu- 
lar rule  of  evidence  for  a  special  class  of 
cases,  for  which  no  good  reason  can  be  giv- 
en." To  the  same  effect,  see  Smith  v.  Pow- 
ers, 15  N.  H.  546,  663 ;  Lawrence  v.  Haynes, 
6  N.  H.  83,  20  Am.  Dec.  554;  2  Wig.  Ev.  § 
1563 ;  1  Gr.  Ev.  (  140a.  The  declaration  of 
Totpey  was  not  rendered  inadmissible  be- 
cause it  was  made  off  the  land  and  the 
boundary  referred  to  was  not  pointed  put 
(Lawrence  v.  Tennant,  64  N.  H.  542,  15  Atl. 
543;  Smith  v.  Forrest,  49  N.  H.  220,  237), 
nor  on  the  ground  of  interest  because  he  was 
a  former  owner  of  the  plaintiff's  land.  The 
objection  of  interest  goes  to  the  weight  of 
the  evidence,  and  not  to  its  competency. 
Nutter  T.  Tucker,  67  N.  H.  185,  30  AU.  352, 
68  Am.  St  Eep.  647;  Wood  v.  Flske,  62  N. 
H.  173 ;  South  Hampton  t.  Fowler,  54  N.  H. 
197.  200. 

In  1847  a  line  of  road  known  as  the  "Bel- 
lows Falls  Branch,"  connecting  with  the  main 
line  of  the  defendants'  road  several  hundred 
feet  south  of  the  plaintiff's  premises  and  ex- 
tending southwesterly  across  the  Connecticut 
river  to  Bellows  Falls,  Vt,  was  constructed. 
In  1881  stone  bounds  were  set  along  the  road 
on  lines  claimed  by  the  defendants  to  be  the 
center  lines  of  the  rights  of  way  as  surveyed 
and  laid  out  in  1847  and  1849.  They  were 
set  1,000  feet  apart  beginning  with  the 
branch  line  at  the  northeasterly  end  of  the 
bridge  over  the  Connecticut  river,  theuce  in 
a  northerly  direction  along  that  line  to  the 
main  line,  and  thence  on  the  main  line  sev- 
eral miles  north  of  the  plaintiff's  premises. 
In  support  of  their  contention,  and  subject 
to  the  plaintiCs  exception,  the  defendants 
called  one  Clark,  who  worked  for  them  as  a 
civil  engineer  in  1881  on  tliese  lines ;  and  in 
reply  to  the  question,  "Did  you  set  bounds — 
what  did  you  do  with  reference  to  setting 
bounds  along  the  line  of  the  Sullivan  Coun- 
ty Railroad?"  he  answered:  "I  made  a  sur- 
vey from  what  Is  now  the  iron  bridge,  along 
the  track  through  what  they  call  'Chapin's 
switch,'  along  up  by  Dutchman's  crossing, 
following  the  track  up  to  Charlestown  and 
ultimately  continuing  it  to  Windsor."     The 


witness  also  testified  that  the  center  line  of 
the  new  bridge  is  on  the  center  line  of  the 
old  one,  and  that  the  center  line  of  the 
bridge  is  the  center  line  of  the  track,  ex- 
cept for  a  distance  at  the  south  end  of  the 
bridge,  which  is  on  a  curve.  The  material- 
ity  of  this  evidence  is  not  apparent,  and,  un- 
less supplemented  by  other  evidence,  it 
would  seem  that  its  only  effect  must  have 
been  to  mislead  and  confuse  the  Jury.  It 
does  not  appear  that  the  stone  bounds  were 
set  along  the  line  which  the  witness  survey- 
ed, or.  If  they  were,  that  the  line  he  survey- 
ed was  the  center  line  of  the  defendants' 
right  of  way  on  the  branch  laid  out  in  1849, 
or  of  the  right  of  way  on  the  main  line  as 
laid  out  In  1847;  and,  while  the  tracks  may 
have  been  so  constructed  that  their  center 
lines  coincided  with  the  center  lines  of  the 
rights  of  way,  tlie  fact  whether  they  were  so 
constructed  past  the  plaintiff's  premises  de- 
pends upon  proof,  of  which,  so  far  as  this 
case  discloses,  there  was  non^ 

There  was  a  curve  in  the  original  lay-out 
of  the  main  line,  known  in  the  case  as  the 
"2.30  curve,"  and  one  of  the  questions  in 
dispute  was  as  to  where  It  commenced.  The 
plaintiff's  evidence  was  that  prior  to  the 
time  he  bought  his  land,  and,  when  the  road 
had  but  a  single  track,  the  curve  began  some 
distance  south  of  the  southeast  comer  of  his 
land  and  at  EHm  street  and  that  later,  when 
the  double  track  was  put  in,  it  was  changed, 
and  began  further  north  and  opposite  the 
southeast  comer.  Upon  this  question  the  de- 
fendants called  certain  witnesses,  who  qual- 
ified as  civil  engineers,  and  were  allowed 
to  testify,  subject  to  the  plalntifTs  exception, 
where  In  their  Judgment  the  point  of  curva- 
ture commenced,  and  also  whether  in  their 
Judgment  the  fence  erected  in  1904  was  up- 
on the  true  line  between  the  plaintiff's  land 
and  the  defendants'  right  of  way.  This  was 
error.  The  location  of  the  true  line  between 
the  parties  and  the  place  where  the  curva- 
ture began  were  not  subjects  in  regard  to 
which  the  opinions  of  engineers  could  be  giv- 
en in  evidence.  Although  an  engineer's 
knowledge  gained  from  study  and  experience 
in  bis  profession,  taken  in  connection  with 
the  data  furnished  by  the  plan  of  1847,  would 
aid  blm  in  making  a  resurvey  of  the  de- 
fendants' right  of  way  and  in  ascertaining 
the  location  of  its  west  boundary,  neverthe- ' 
less  it  Is  difiicult  to  see  why  a  Jury  may  not 
be  capable  of  Judging  whether  the  bound 
thus  located  is  the  true  bound  without  the 
aid  of  the  opinion  of  the  engineer  upon  the 
question,  the  data,  and  details  of  the  resur- 
vey having  been  laid  before  them.  And 
what  is  true  of  the  location  of  the  west 
boundary  is  true  of  the  point  of  the  com- 
mencement of  the  curve. 

In  Leighton  v.  Sargent  31  N.  H.  119,  133, 
64  Am.  Dec.  323,  it  is  said:  "When  it  is 
supposable  that  Jurors  can  form  a  correct 
judgment  or  ophilon  without  the  aid  of  the 
opinion  of  others  from  facts  stated,  the  opin- 
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ions -of  others  are  not  as  a  general  mle  to 
be  received  In  evidence."  We  tbink  this  la 
the  rnle  applicable  to  this  case,  and  we  are 
conflrmed  In  this  view  of  the  law  by  the 
method  commonly  pnrsued  In  the  examina- 
tion of  wltneeses  who  have  qualified  as  en- 
gineers. According  to  this  practice,  an  en- 
gineer who  has  made  a  survey  for  the  pur- 
pose of  ascertaining  the  location  of  a  dis- 
puted boundary  Is  required  to  state  the  data 
made  use  of  in  his  survey,  the  work  done 
in  pursuance  thereof,  and  where  bis  survey 
shows  the  bound  or  point  In  question  to  be 
located  upon  the  ground.  Where  such  a 
course  has  been  pursued.  It  would  not  seem 
that  a  Jury  would  be  likely  to  prove  Incapa- 
ble of  forming  a  correct  Judgment  as  to  the 
location  of  the  true  bound  without  the  aid 
of  the  opinion  of  the  engineer.  The  finding 
of  fact  In  the  superior  court  that  the  subject- 
matta  In  regard  to  which  the  engineers 
were  allowed  to  give  their  opinions  as  ex- 
perts was  such  as  to  make  expert  testimony 
admissible  Is  unimportant.  Whether  a  giv- 
en subject  is  one  concerning  which  an  ex- 
pert may  express  an  opinion  Is  a  question 
of  law.  Jones  v.  Tucker,  41  N.  H.  547,  549; 
Dole  v.  Johnson,  50  N.  H.  452,  458.  In  the 
latter  case  It  Is  said:  "When  a  witness  Is 
oflPered  as  an  expert,  three  questions  neces- 
sarily arise:  (1)  Is  the  subject  concerning 
which  he  Is  to  testify  one  upon  which  an 
opinion  of  an  expert  may  be  recelv'ed?  (2) 
What  are  the  qualifications  necessary  to  en- 
title a  witness  to  t^tify  as  an  expert?  (3) 
Has  the  witness  those  qualifications?  The 
first  two  questions  are  matters  of  law.  The 
third  l8  matter  of  fact."  Prior  to  1904  one 
Williams  made  a  snrvey  of  the  railroad  in 
front  of  the  plaintiff's  land,  and  embodied  his 
work  In  a  plan.  The  Introduction  of  a  copy 
of  this  plan  against  the  plaintiff's  objection 
and  without  showing  that  the  original  could 
not  be  produced  was  error.  The  testimony 
of  Tldd  that  in  1890  or  1891  he  set  out  an  elm 
tree  21  feet  west  of  the  fence  posts  on  the 
line  between  bis  land  and  the  defendants' 
west  line  of  their  right  of  way  was  properly 
received  as  tending  to  show  where  the  old 
Uaatx  was  located. 

It  Is  not  deemed  necessary  to  consider  the 
other  questions  in  the  case,  as  they  are  not 
likely  to  arise  at  another  trial. 

Elxceptlona  sustained.  Verdict  set  aside. 
All  concurred. 


m  N.  J.  B.  E»5) 

BEAB  UTHIA   SPRINGS  CO.  v.  GREAT 
BEAR  SPRING  CO. 

(Conrt  of  Chancery  of  New  Jersey.    May  22, 

1906.) 

1.  cobpokations  (§  49*)— cokporatb  name— 
Adoption. 

A  corporation  may  adopt  a  corporate  name 
if  not  in  conflict  with  the  corporation  act,  but 
such  adoption  gives  it  no  greater  right  to  ase  it 


to  the  injury  of  another  than  If  an  Indlvldnal 
shoold  BO  act  A  corporation  cannot  appro- 
priate the  name  or  trade-marks  of  another,  and 
thus  obtain  its  business  by  any  simulation  or 
deceit. 

[Ed.  Note. — ^For  other  cases,  see  Corporations, 
Cent.  Dig.  i  137;    Dec.  Dig.  {  49.*) 

2.  Tbadk-Mabks  and  Tsade-Nahes  (}  58*)— 

iNFBIirOEMENT. 

.Where  the  complainant  had  first  adopted 
as  a  trade-mark  or  symbol  the  figure  of  a  black 
bear,  the  defendant's  subsequent  use  of  a  polar 
bear  as  a  trade-mark  or  symbol  is  not  an  in- 
fringement. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent.  Dig.  {  67  ;  Dec.  Dig. 
t  58.»] 

3.  Tbade-Mabks  and  Tbadb-Naios  (S  85*)— 

rBAUDUI.ENT   USS    OF  TBADE-NAICE— REUET 

OP  Inpbingeb. 

If  the  commodity  which  the  complainant 
is  selling  under  a  trade-name,  trade-mark,  or 
symlx)]  18  offered  to  the  public  under  a  mis- 
representation or  falsehood,  he  has  no  standing 
in  a  court  of  equity,  nor  can  he  successfully 
call  upon  that  court  to  aid  him  in  preserving  to 
him  the  right  to  deceive  the  public  without  in- 
terruption. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent.  Dig.  §  94;  Dec.  Dig. 
J  85.*] 

4.  Tbade-Mabks  akd  Tbade-Names  (S  85*) — 

iMrBINOBMENT— FBATTD   OF   COUPLAINANT. 

The  complainant's  advertisement  of  its  wa- 
ter as  "bottled  at  the  spring,"  when  in  fact  It 
was  bottled  at  a  city  warehouse,  and  also  the 
declaration  in  such  advertisement  that  such  wa- 
ter is  a  cure  for  certain  diseases  named  therein, 
contrary  to  the  truth,  are  such  misrepresenta- 
tions as  will  induce  the  conrt  to  refuse  the  com- 
plainant any  relief. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Gent.  Dig.  {  94;  Dec.  Dig. 
I  85.*] 

(Syllabus  by  the  Court) 

Bill  by  the  Bear  Llthla  Springs  Company 
nenippt  Hip  Oreat  Bear  Spring  Company. 
Bill  dismissed. 

See,  also,  68  Atl.  88. 

Collins  &  Corbln,  for  complainant  Weller 
&  Llchtenstein,  for  defendant 

BERGEN,  V.  C  The  Issue  presented  In 
this  cause  is  the  alleged  Infringement  by  the 
defendant  of  complainant's  trade-name  and 
symbol.  The  complainant  advertises  its  pota- 
ble water  under  the  name  "Bear  Llthla  Wa- 
ter," and  a  symbol  which  is  the  representa- 
tion of  a  black  bear,  with  the  words  "Bear 
Uthia  Water"  printed  across  Its  body.  It 
appears  that  recently  some  of  the  advertis- 
ing matter  of  the  complainant  contains  fig- 
ures or  representations  of  various  kinds  of 
bears.  Including  one  of  a  polar  bear,  but 
such  use  was  made  for  the  punpose  of  illus- 
trating the  printed  matter,  and  not  with  the 
Intention  of  adopting  them  as  a  trade  symbol. 
The  symbol  used  by  the  complainant  upon 
all  of  Its  labels,  and  which  It  relies  upon  as 
its  adopted  trade-mark,  is  a  black  bear  stand- 
ing upon  four  feet  with  the  words  above 
mentioned  printed  across  Its  body.    The  de- 


•For  oUier  caies  lee  same  topic  and  lection  NUMBER  In  Dee.  *  Am.  Digs.  1907  to  date,  A  Reporter  Inlezea 
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fendant  advertises  Its  potable  water  and  of- 
fers It  to  the  public  under  the  name  of  "Great 
Bear  Spring  Water,"  and  Is  using  as  a  trade 
symbol  the  figure  of  a  polar  bear  standing 
on  a  cake  of  ice  in  some  cases,  and  In  others 
partly  on  a  cake  of  Ice  ^nd  partly  in  the 
water  In  which  the  ice  Is  floating.  The  com- 
plainant claims  priority  In  the  ase  of  a  bear 
as  a  symbol,  and  of  the  word  "Bear"  as  de- 
scriptive of  the  origin  and  ownership  of  the 
articles  sold,  and  charges  that  in  using  the 
polar  bear  as  a  symbol,  and  the  words  "Great 
Bear  Spring"  as  descriptive,  the  defendant 
has  created  a  confusion  in  the  marketing  of 
goods  of  the  respective  parties,  resulting  in 
unfair  competition,  besides  misleading  the 
unwary  purchaser,  and  prays  that  the  de- 
fendant be  restrained  from  using  the  word 
"Bear,"  or  the  figure  of  a  bear  of  any  de- 
scription, in  connection  with  its  business. 
The  water  sold  by  the  complainant  comes 
from  springs  at  Elkton,  Va.,  located  on  lands 
owned  by  a  family  named  Bear  as  long  ago 
as  1778,  and  which,  at  least  since  1860,  have 
been  known  in  the  neighborhood  of  Elkton  as 
"Bear  Springs"  a  name  undoubtedly  accord- 
ed because  the  lands  were  owned  by  the 
Bear  family.  While  the  testimony  shows 
that  tills  water  was  sold  prior  to  1885,  such 
sales  were  confined  to  a  very  limited  area, 
and  were  not  of  sufficient  moment  to  have 
any  weight  in  settling  th^  merits  of  this  con- 
troversy, but  in  the  latter  year  an  analysis 
of  the  water  was  made  by  Professor  Mallet, 
of  the  University  of  Virginia,  which  dis- 
closed the  presence  in  the  water  of  twelve 
one  thousandths  of  a  grain  of  lithla  per 
gallon,  and  from  that  time  the  name  "Bear 
Lithla  Water"  was  adopted  to  describe  the 
water,  and  a  copy  of  the  analysis  has  since 
then  been  printed  on  the  labels  used  by  the 
complainant  on  one  of  its  packages.  'The 
analysis  of  the  water  made  by  the  defendant 
for  the  purposes  of  this  suit  varies  so  little 
from  that  made  In  1885  that  I  am  Justified 
In  assuming  that  the  earlier  analysis  was 
substantially  correct  From  1888  the  com- 
plainant and  its  predecessors  in  title  have 
extensively  advertised  this  water  as  "Bear 
Lithla  Water,"  In  connection  with  the  figure 
of  the  black  bear  above  described  as  a 
symbol,  until  It  has  become  well  known  in 
the  market  under  that  name.  The  testimony 
also  shows  that  the  defendant  did  not  put 
its  goods  on  the  market  under  the  name  and 
symbol  It  now  uses  until  after  the  complain- 
ant had,  to  some  degree,  established  a  name 
and  reputation  for  Its  water  under  the  trade- 
name "Bear  Lithla  Water,"  In  connection 
with  Its  trade  symbol  of  a  black  bear  with 
the  name  of  the  water  printed  across  Its 
body. 

The  defendant's  use  of  Its  name  and  sym- 
bol, of  which  complaint  is  made,  originated 
as  follows:  Near  Pulton,  N.  T.,  there  exist- 
ed a  spring,  known  for  many  years  in  that 


locality  as  the  "Great  Bear  Spring."  It  was 
situated  in  a  section  of  country  which  for 
several  miles  adjacent  to  the  spring  con* 
talned  numerous  other  springs,  some  of  which 
were  appreciably  affected  by  the  drawing  of 
the  water  from  the  Great  Bear  Spring,  for 
a  pubUc  water  supply.  In  1885  a  water  com- 
pany was  organized  to  furnish  the  city  of 
Fulton  with  a  imbllc  water  supply,  and  for 
that  purpose  the  Great  Bear  Spring  was  ap- 
propriated by  that  company  and  artifically 
enlarged,  so  that  its  capacity  was  Increased 
at  the  expense  of  other  smaller  springs  In  the 
Immediate  vicinity.  In  1890  a  partnership 
was  formed  by  persona  at  Fulton  under  the 
name  of  the  "Pure  Water  Supply  Ck>mpany,'* 
which  at  first  purchased  water  from  the  Ful- 
ton Water  Company,  taken  from  the  Great 
Bear  Spring,  and  sold  it  In  Syracuse,  N.  T., 
as  a  table  water.  This  business  so  Increased 
that  In  1894  the  partnership  established  a 
branch  In  Jersey  City,  and  began  supplying 
potable  water  to  purchasers  In  New  York 
City,  as  well  as  In  other  cities  adjacent. 
The  water  distributed  from  Jersey  City  does 
not  come  from  the  original  Great  Bear 
Spring,  but  from  other  springs  located  In  the 
same  district  or  watershed  some  distance 
from  it.  The  defendant  undertook  to  show 
that  the  spring  from  which  the  water  they 
are  selling  Is  taken  was  known  in  the  neigh- 
borhood as  one  of  the  Great  Bear  Springs, 
but  in  my  opinion  the  preponderance  of  tho 
evidence  does  not  favor  that  Claim,  and  my 
conclusion  Is  that  the  water  which  they  are 
thus  selling  does  not  come  from  the  Great 
Bear  Spring,  nor  is  It  one  of  a  group  suffi- 
ciently near  the  Great  Bear  Spring  to  be 
classed  as  a  feeder  to  that  spring,  because  it 
has  an  outlet  of  its  own,  and  has  no  subter- 
raneous connection  with  the  Great  Bear 
Spring,  since  It  has  not  been  depleted  or 
affected  by  the  demands  made  upon  the 
greater  spring.  On  the  18th  day  of  April, 
1899,  the  defendant  was  Incorporated  under 
the  laws  of  this  state,  assuming  the  name  of 
"Great  Bear  Spring  Company,"  whiiih  cor- 
poration succeeded  to  the  property  and  rights 
of  the  Pure  Water  Supply  Company,  and  has 
since  conducted  Its  business  under  the  new 
name.  The  complainant  corporation  was 
also  Incorporated  under  the  laws  of  this 
state,  In  August,  1899,  as  "Bear  Lithla 
Springs  Company,"  succeeding  to  the  cor- 
porate rights  of  the  Bear  Lithla  Water  Com- 
pany, a  corporation  organized  under  the  laws 
of  Virginia.  While  the  water  sold  by  the 
defendant  was  always  advertised,  since  1890, 
as  "Great  Bear  Spring  Water,"  the  use  of 
the  polar  bear  as. a  trade  emblem  does  not 
appear  much  earlier  than  1894,  at  least  not 
to  an  extent  sufficient  to  Indicate  any  In- 
tention to  appropriate  it  for  such  a  pcrpose. 
The  complainant  by  Its  bill  of  comi^alnt 
prays  for  an  injunction  restraining  the  de- 
fendant from  using  the  word  "Bear"  as  a 
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part  of  Its  corporate  name,  from  applying 
the  word  "Bear"  to  the  watet  sold  by  It,  and 
from  using  the  figure  of  a  bear  of  any  de- 
scription In  adTertlslng  or  selling  its  table 
\rater.  The  defmdant  Insists  that,  because 
It  was  chartered  by  this  state  to  use  Its  pres- 
ent corporate  name,  this  court  cannot  re- 
strain such  use.  This  proposition  has  not 
the  sanction  of  the  best  authority.  A  corpor- 
ation may  adopt  a  corporate  name  If  not  In 
conflict  with  our  corporation  act,  but.  such 
adoption  gives  It  no  greater  right  to  use  It 
to  the  Injury  of  another  than  If  an  indlTldual 
should  80  act  A  corporation  cannot  appro- 
priate the  name  or  trade-marks  of  another, 
and  thus  obtain  Its  business  by  any  simula- 
tion or  deceit.  O.  S.  Hlgglns  Co.  t.  Hlgglna 
Soap  Co.,  144  N.  T.  462,  39  N.  E.  400,  27  L. 
B.  A.  42,  43  Am.  St  Rep.  769. 

The  first  question  presented  Is,  Has  the 
defendant  by  the  adoption  and  use  of  a  cor- 
porate name.  Including  the  word  "Bear," 
and  by  advertising  Its  goods  as  "Great  Bear 
Spring  Water,"  'unlawfully  Infringed  the 
rights  of  the  complainant  resulting  In  unfair 
competition  and  probable  confusion  of  busi- 
ness? There  is  no  pretense  that  the  defend- 
ant has  simulated  the  labels  or  packages  of 
the  complainant  other  than  In  the  use  of  the 
figure  of  a  polar  bear.  The  labels  otherwise 
are  so  distinct  In  size,  shape  and  color  as 
to  negative  any  charge  of  attempted  simula- 
tion. They  are  so  different  that  no  person  of 
sufficient  Intelligence  to  warrant  the  court 
In  entertaining  his  complaint  on  that  score 
conid  possibly  mistake  the  package  If  de- 
pending upon  Its  appearance  as  an  assistance 
to  the  character  of  his  purchase.  The  ques- 
tion imder  this  branch  of  the  case  Is  reduced 
to  the  charge  of  unfair  competition  in  busi- 
ness arising  from  the  confusion  of  the  names 
of  the  "Great  Bear  Spring  Water"  and  "Bear 
LIthia  Water."  In  support  of  this  claim  the 
complainant  has  shown  that  it  has  received 
from  Its  cnstomers  communications  through 
the  malls,  variously  addressed  to  "Great 
Bear  Spring  Company,"  "Great  Bear  Llthla 
Water  "Company,"  and  "Great  Bear  Spring 
Water  Company,"  which  It  insists  shows 
that  the  confusion  among  its  customers  Is 
great  and  that  the  defendant  Is  unfairly 
benefited,  at  complainant's  expense.  In  the 
competition  for  business  between  them.  The 
evidence  in  this  cause  leaves  no  doubt  in  my 
mind  that  to  a  certain  extent  the  use  of  the 
word  "Bear"  In  the  two  names  Is  conPasIng 
to  some  of  complainant's  customers,  and  that 
the  similarity  between  the  names  of  the  two 
corporations  is  so  great  that  the  ordinary 
purchaser  may  be  easily  confused  and  misled 
to  send  his  order  to  the  defendant  when  It 
was  Us  intention  to  buy  from  the  complain- 
ant; but  I  am  also  of  the  opinion  that  the 
confusion  Shown  by  the  testimony  Is  not  to 
any  appreciable  extent  caused  by  the  sym- 
bols used  by  these  parties,  but  Is  confined 
entirely  to  the  difficulty  in  dlstlngu/shlng 
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between  the  corporate  names,  and  that  the 
use  of '  the  word  "Bear"  In  the  two  names  Is 
the  principal  cause  of  the  confusion,  for  It 
Is  not  shown  that  such  condition  existed 
while  the  defendant  was  marketing  Its  wa- 
ter as  the  "Pure  Water  Supply  Company," 
but  only  arose  after  the  defendant  had  adopt- 
ed Its  present  corporate  title.  This  title  It 
adopted  with  full  knowledge  that  the  com- 
plainant was  then  In  the  market,  selling  its 
water  under  the  title  of  "Bear  Llthla  Water 
Company,"  and  it  Is  to  be  charged  with  the 
knowledge  that  In  adopting  a  name  with  the 
word  "Bear"  in  It  confusion  would  be  likely 
to  arise,  especially  as  the  business  it  was  en- 
gaged In  was  substantially  the  same  as  that 
then  being  carried  on  by  Its  competitor.  It 
might  have  continued  to  carry  on  Its  business 
of  selling  Great  Bear  Spring  water  under  the 
name  of  the  "Pure  Water  Supply  Company," 
and  have  thus  avoided  the  confusion  In  busi- 
ness proven  to  exist  in  this  case.  It  chose  to 
to  do  otherwise,  and  the  result  which  It 
should  have  apprehended  would  follow  now 
exists,  and  If  this  question  alone  controlled 
this  cause,  the  complainant  would  be  entltield 
to  the  relief  sought  on  this  particular  branch 
of  the  case. 

The  next  ground  of  complaint  is  that  the 
ccmiplalnant  having  adopted  as  a  trade  sym- 
bol the  figure  of  a  black  bear,  the  defendant 
shonld  be  enjoined  from  using  as  a  trade 
symbol  the  polar  beer.  I  am  not  disposed 
to  accede  to  this  claim.  The  animals  repre- 
sented, while  of  the  same  genus,  are  so  dis- 
similar In  appearance,  and  the  labels  upon 
which  they  are  used  so  unlike  In  color,  shape, 
and  size,  that  any  one  relying  upon  the  label 
and  the  symbol  as  indicative  of  the  charac- 
ter of  the  article  he  desired  to  purchase 
could  not  be  misled,  nor  could  the  goods  of 
one  of  these  contestants  be  sold  as  the  goods 
of  another  by  an  unscrupulous  dealer  to  any 
person  of  ordinary  intelligence  who  relied 
upon  the  character  of  the  symbol.  In  Pop- 
ham  V.  Cole,  66  N.  X.  69,  23  Am.  Rep.  22, 
It  was  held  that  the  use  of  a  small,  lank, 
and  lean  wild  boar  was  not  In  Infringement 
upon  the  representation  used  by  another  of 
a  large,  fat,  well-conditioned  domestic  ani- 
mal of  the  same  genus,  the  court  sayiog  that 
they  were  "so  entirely  dissimilar  that  the 
one  can  hardly  be  said  to  be  an  imitation 
of  the  other,  and  clearly  not  a  fraudulent  or 
deceptive  Imitation."  In  the  case  now  under 
consideration  the  complainant's  symbol  is  a 
black  bear  with  the  words  "Bear  IJthla  Wa- 
ter" printed  across  it  The  symbol  used  by 
the  defendant  Is  a  large  polar  bear,  white  in 
color,  and  unless  we  are  to  hold  that  the 
use  as  a  symbol  of  a  black  bear  prevents 
another  from  using  as  a  symbol  any  other 
of  the  bear  genus  of  an  entirely  distinct 
type  and  color,  then  the  cottiplainant's  con- 
tention on  this  point  must  fail,  and  In  my 
Judgment  the  use  made  by  the  complainant 
of  the  black  bear,  with  large  letters  across 
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it,  does  not  give  It  the  exclusive  right  to  the 
use  of  every  other  figure  of  a  bear. 

The  defendant  also  interposes  as  a  reason 
why  relief  should  not  be  afforded  to  the 
complainant  that  it  does  not  come  into  court 
with  clean  hands.  It  was  shown  that  on  all 
of  the  labels  used  on  carbonated  water  by 
the  complainant  is  the  statement  that  the 
water  is  "bottled  at  the  springs."  This  state- 
ment was  proven  to  be  untrue.  The  water 
is  not  bottled  at  the  springs,  but  is  brought 
from  the  springs  in  large  glass-lined  tank 
cars  to  New  York  City,  where  it  is  siphoned 
by  a  pipe  or  hose  into  a  tank  in  the  ware- 
house, and  from  thence  bottled.  The  com- 
plainant seeks  to  meet  this  charge  by  the 
argument  that,  as  they  bring  the  water  from 
the  springs  in  glass-lined  tanks,  for  all  es- 
sential purposes  It  is  bottled  at  the  springs. 
This  argument  does  not  appeal  to  me,  if 
there  is  any  merit  in  having  the  water  pat 
in  the  bottles  at  the  springs,  and  that  there 
is  merit  is  to  be  inferred  from  the  fact  tliat 
the  complainant  keeps  that  statement  con- 
stantly before  the  eyes  of  its  purchasers. 
In  my  Judgment  this  statement  is  material 
in  inducing  the  public  to  purchase  what  the 
complainant  offers  for  sale.  It  may  be  fanci- 
ful; it  may  be  that  Just  as  good  results  are 
reached  by  bringing  the  water  in  glass-lined 
car  tanks  and  bottling  It  in  New  York  City 
as  if  It  was  bottled  at  the  springs — ^but  the 
purpose  of  the  advertisement  Is  to  induce  the 
sale  of  the  water,  and  when  the  public  are 
buying  potable  water  because  they  supposed 
it  to  be  bottled  at  the  source  or  spring,  and 
thus  kept  pure  and  less  subject  to  contamina- 
tion, and  therefore  more  healthful  than  that 
furnished  through  the  ordinary  public  water 
suK>ly  or  other  local  sources,  they  have  a 
right  to  be  furnished  with  what  it  is  repre- 
sented to  them  they  are  buying,  and  it  does 
not  answer  the  purpose  to  be  told  that  some 
other  method  of  bottling  is  just  as  good. 
The  complainant,  during  the  progress  of  the 
trial,  when  this  point  was  made  by  the  de- 
fendant, gave  orders  to  discontinue  the  use 
of  the  labels  containing  the  false  statement, 
but  in  my  judgment  repentance  came  too 
late  to  be  entitled  to  any  consideration  in 
the  determination  of  this  cause.  The  condi- 
tion existed  when  the  bill  of  complaint  was 
filed,  and  the  discontinuance  of  the  misrep- 
resentation when  discovered  and  exposed  is 
entitled  to  but  little  consideration  in  deter- 
mining the  bona  fides  of  the  complainant's 
position  when  it  applied  for  equitable  as- 
sistance. 

The  second  objection  urged  by  the  defend- 
ant in  this  point  is  that  the  complainant  liaa 
falsely  represented  to  the  public  the  curative 
property  of  Bear  Lithia  Water,  and  that 
such  representation  was  known  to  the  com- 
plainant to  be  untrue.  The  evidence  shows, 
beyond  doubt,  that  as  long  ago  as  1S03  the 
complainant's  circular  advertisements  and  all 
letterheads  used  by  It  contained  the  follow- 


ing representations  referring  to  Bear  Lithia 
Water:  "Nature's  own  remedy.  Cures  kid- 
ney and  bladder  troubles,  uric  acid,  gout  and 
rheumatism,  phosphoric  deposits,  inflamma- 
tion of  the  bladder,  dropsical  affections,  brick 
dust  deposits,  gravel,  and  all  forms  of  dys- 
pepsia." The  advertisement  on  the  letter- 
heads Included  malaria  as  one  of  the  ills  cur- 
able by  the  use  of  this  water,  but  this  state- 
ment was  not  embraced  in  the  cir<hilar.  The 
letterheads  of  the  complainant  now  in  use 
still  advertise  that  the  water  cures,  not  only 
the  foregoing  list  of  ailments,  but,  in  addi- 
tion thereto,  "Albuminuria,  cholera  Infantum, 
malaria,  and  all  forms  of  dyspepsia."  It  Is 
proper  to  say  that  all  of  complainant's  ad- 
vertisements do  not  make  the  broad  claim 
above  set  out,  but  the  general  trend  of  them 
all  is  an  appeal  to  those  suffering  from  the 
enumerated  troubles  to  use  the  water  with 
a  confident  expectation  of  cure  in  all  cases 
whidi  are  supposed  to  be  derangements  like- 
ly to  yield  to  lithia  when  prescribed  as  a 
medicine,  and  the  information  sought  to  be 
conveyed  by  these  advertisements  is  that 
the  presence  of  lithia  in  the  Bear  Lithia 
Water  makes  it  an  antidote  In  cases  of  that 
class.  The  testimony  shows  that  the  mini- 
mum dose  of  lithia  iisually  prescribed  by  a 
reputable  physician  for  the  relief  of  a  dis- 
ease for  which  that  medicine  in  its  com- 
mercial form  is  usually  given  is  three  grains 
each,  three  times  a  day,  and  in  order  to  ad- 
minister a  like  quantity  by  using  Bear  Lithia 
Water,  the  patient  would  have  to  drink  at 
least  1,000  gallons  of  water  In  24  hours. 
The  testimony  of  three  most  reputable  phy- 
sicians called  by  the  defense  shows  very 
clearly  that  the  water,  used  as  freely  as 
human  capacity  will  permit,  not  only  will 
not  cure,  but  wUl  not  afford,  any  benefit  be- 
yond such  as  would  come  from  the  use  of 
any  ordinarily  pure  drinking  water.  The 
complainant  produced  some  witnesses  as  ex- 
perts who  had  no  experience  in  the  use  of 
the  water,  but  their  testimony  proves  noth- 
ing beyond  the  claim  that  from  a  chemical 
standpoint  the  analysis  was  not  Inconsistent 
with  the  possibility  that  the  water  might 
have  a  beneficial  effect  upon  the  diseases  it 
was  claimed  it  would  cure.  One  of  the  wit- 
nesses gave  it  as  his  opinion  that  "its  min- 
eralization does  not  preclude  its  being  of 
medicinal  value,"  and  that  the  possibility 
would  be  enhanced  if  there  was  present  a 
recently  discovered  agent,  which  he  describ- 
ed as  "radio  activity,"  but  there  was  no  evl- 
denoe  that  "radio  activity"  was  present  In 
the  water.  The  testimony  of  these  experts 
as  a  display  of  learning  Is  very  interesting, 
but  does  not  meet  the  question  at  issue,  for 
none  of  the  experts  or  physicians  called  by 
either  side  pretend  that  this  water  would 
cure  any  of  the  diseases  named,  except  Dr. 
Smith,  who  did  say  that  acute  rheumatism, 
resulting  from  a  gouty  affection,  might  be 
cured  by  the  use  of  a  proper  remedy,  and 
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that  sach  «  resnit  mlgbt  be  reasonably  ex- 
pected from  the  uae  of  this  water,  but  that 
It  would  cure  rheomatlsm  generally  be  did 
not  assert 

The  credulity  of  a  court  cannot  be  ex- 
pected to  extend  beyond  a  reasonable  limit, 
and  when  testimony  Is  given  which  is  oppos- 
ed to  common  knowledge  and  the  experience 
of  mankind,  as  well  as  reliable  medical  evi- 
dence,  hypothetical  testimony  which  seeks  to 
lead  to  a  contrary  result  must  be  rejected  as 
of  no  value.  It  is  testimony,  but  not  evi- 
dence. That  this  water  will  not  cure  the  ills 
it  Is  promised  by  the  complainant  that  it 
win  is  in  accord  with  the  evidence  in  this 
cause  and  with  common  sense.  There  may 
have  been  isolated  cases  where  the  user  sup- 
posed his  recovery  was  aided,  or  perhaps  pro- 
duced, by  the  use  of  this  water,  for  condi- 
tions may  have  existed  in  some  cases  which 
made  it  appear  to  the  person  benefited  that 
it  was  the  result  of  the  use  of  this  water,  but 
that  is  the  case  with  every  quack  medicine, 
as  the  numerous  testimonials  obtainable  and 
published  in  such  cases  testify,  but  that  this 
water  will  cure  all  the  human  Ills  It  is  ad- 
vertised to  do  no  sane  person  can  for  a  mo- 
ment believe,  and,  assuming,  as  we  must  In 
the  absence  of  contrary  evidence,  that  the 
nai^agers  of  the  complainant  corporation 
were  and  are  in  that  dass,  they  were,  in  ad- 
vertising for  sale  their  commodity,  making  a 
statement  which  they  know  to  be  falsa  The 
question  is  thus  presented:  Do  such  repre- 
sentations Justify  this  court  in  refusing  the 
relief  asked  for?  In  considering  this  ques- 
tion I  disregard  all  claims  of  the  complain- 
ant to  the  effect  that  the  defendant  has  been 
guilty  of  like  conduct,  without  passing  upon 
the  question  whether  such  conduct  has  been 
proven,  for  the  complainant  is  the  supplicant 
for  aid,  and  it  is  its  position,  and  not  that  of 
the  defendant,  which  must  be  established  to 
be  such  as  to  appeal  to  a  court  of  conscience. 
In  cases  of  this  class  the  complainant,  to  be 
entitled  to  equitable  relief,  must  show  an 
honest  property  right  In  the  trade-mark  or 
label  for  which  he  is  seeking  protection,  and 
the  role  Is  well  settled  that  If  the  commodity 
which  the  complainant  Is  selling  under  a 
trade-name,  trade-mark,  or  symbol  is  c^ered 
to  the  public  under  a  misrepresentation  or 
falsehood,  be  has  no  standing  In  a  court  of 
equity,  nor  can  be  successfully  call  upon  that 
court  to  aid  him  in  preserving  to  blm  the 
right  to  deceive  the  public  without  interrup- 
tion. Manhattan  Company  v.  Wood,  108  U. 
B.  218,  2  Sup.  Ct  436,  27  L.  Ed.  706;  Wor- 
den  V.  California  Fig  Co.,  102  Fed.  334,  42 
CCA.  883,  and  cases  there  cited  and  dis- 
enased.  An  advertisement,  "The  great  small- 
pox and  diptberla  cure  and  preventive,  cures 
the  worst  cases  without  marking,"  etc.,  was 
held  to  be  such  a  misrepresentation  as  to 
require  the  court  to  withhold  its  aid  from  the 
party  using  it    Houcbens  v.  Houchens.  95 


Md.  37,  61  Afl.  822.  The  doctrine  that  the 
complainant  must  come  into  court  for  relief, 
in  causes  of  this  dass,  with  clean  hands,  and 
that,  if  any  misrepresentation  is  used  by  the 
complainant  to  enhance  the  sale  of  his  prod- 
uct, it  will  induce  the  court  to  withhold  Its 
decree.  Is  so  well  supported  by  authority  that 
a  citation  of  them  is  unnecessary.  This  com- 
plailnant  has  advertised  its  water  as  bottled 
at  the  spring.  The  ordinary  and  proper  In- 
terpretation of  this  language,  and  the  one 
Intended  to  be  conveyed  by  the  complainant 
Is  that  the  water  In  the  bottle  upon  which 
the  label  is  pasted  was  put  In  that  bottle  at 
the  spring,  and  thus  kept  free  from  any  pos- 
sible contamination  that  might  affect  It  dur- 
ing transportation  to  the  buyer,  and  he  is 
Justified  In  relying  upon  that  statement,  a 
statement  not  true,  and  known  to  the  com- 
plainant to  be  false.  In  Krauss  v.  Peebles  & 
Son  (O.  C.)  58  Fed.  685,  894,  Judge  Taft  said: 
"The  manifest  advantage  which  'distillery' 
bottling  has  in  the  bottled  whisky  trade 
arises  from  the  Improbability  that  a  dis- 
tiller, bottling  whisky  at  his  own  distillery 
warehouse,  would  bottle  any  whisky  but  that 
which  he  has  distilled" — and  he  refused  the 
injunction  upon  the  ground  that  this  adver- 
tisement was  a  misrepresentation.  The  ar- 
gument used  by  Judge  Taft  applies  with 
equal  force  to  water,  and  bottling  It  In  a 
warehouse  In  New  York  City  is  not  bottling 
It  at  a  spring. 

The  declaration  that  the  Bear  Llthia  Wa- 
ter is  a  cure  for  the  diseases  named  is  not 
an  expression  of  opinion  as  to  the  possible  or 
hoped-for  effect  but  a  positive  statement  of 
a  fact  which  Is  not  and  cannot  be  true.  The 
care  with  which  all  courts  have  protected  the 
public  against  Imposition,  so  far  as  they  have 
had  the  power,  should  be  rigorously  exer- 
cised when  the  misrepresentation  is  calcu- 
lated to  mislead  those  seeking  a  restoration 
to  health,  and  any  conduct  which  leads  peo- 
ple to  believe  that  a  remedy  will  effect  a 
cure,  when  it  Is  known  that  it  will  not  is  a 
menace  to  the  community  that  cannot  be  too 
severely  condemned,  and  the  court  should 
hasten  to  declare  Its  determination  not  to  aid 
in  its  perpetuation. 

There  will  be  a  decree  dismlsolng  the  bill 
of  complaint. 


LAMSBACK  T.  liAMSBACE. 

(Court  of  Chancery  of  New  Jersey.     Nov.  26, 
190a) 

Husband  awd  Witb  (|  299*)  —  Sepabats 
Maintenance — Decree— MootFicAxiON. 
Where  a  husband  was  denied  personal  In- 
terconrae  with  his  wife,  the  privilege  of  calling 
on  her  or  endeavoring  to  effect  a  reconcilia- 
tion, which  be  siocerely  desired,  and  bis  con- 
duct at  no  time  had  been  such  as  to  deny  him 
the  status  of  a  husband  entitled  to  a  futnie 
hope  of  reoonciliation,  he  was  entitled  to  the 
termination  of  an  order  requiring  weekly  pay- 
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raents  of  allnitfiiy  to  fh«  wife  for  her  aeparate 
maintenance. 

[Ed.  Note.— For  other. cases,  see  Hnsband  and 
Wife,  Dec.  Dig.  i  299.*] 

Action  by  Grace  Lamsback  against  Charles 
Frank  Lamsback.  On  petition  to  modify  a 
decree  for  alimony.    Granted. 

William  T.  Boyle,  for  petitioner.  Lewis 
Starr,  for  respondent. 

LEAMING,  V.  0.  (or^Uy).  It  to  possible 
and  altogether  probable  that  Mrs.  Lamsback 
Is  receiving  better  attention  and  care  where 
she  Is  with  her  parents^  who  appear  to  be 
supplying  her  with  the  best  medical  attention 
that  can  be  procured,  than  she  would  be 
with  her  husband,  whose  income  Is  so  much 
limited,  but  that  Is  not  the  controlling  ele- 
ment that  we  meet  at  this  time. 

The  limit  of  the  power  of  this  court  under 
the  present  application  Is  to  either  continue 
or  to  terminate  the  alimony  which  Is  being 
paid  under  the  former  order,  and  the  sojle 
question  at  this  time  is  whether  or  not  that 
.  order  for  the  payment  of  alimony  should  be 
continued  longer. 

Mr.  Lamsback,  notwithstanding  the  diffi- 
culties which  have  heretofore  existed  be- 
tween himself  and  his  wife.  Is  still  her  bus- 
band,  and  Is  entitled  to  some  rights.  The 
conduct  which  was  disclosed  at  the  former 
hearing  upon  his  part  was  not  such  as  to  bar 
him  of  his  entire  rights  as  a  husband.  He 
la  oitltled  at  the  very  least  to  the  hope  of 
reconciliation.  The  present  condition  of  af- 
fairs, as  they  are  disclosed  by  the  evidence, 
deny  to  him  even  the  right  of  personal  inter- 
course with  his  wife,  deny  hip  the  privilege 
of  calling  upon  her  and  talklifg  with  her  and 
reasoning  with  her,  or  endeavoring  to  win, 
if  he  has  already  lost  (as  it  appears  he  has), 
her  affections,  and  it  cannot  be  that  he  Is  to 
be,  as  is  suggested  by  counsel,  banished  from 
all  social  relations  with  her,  and  denied  even 
the  hope  of  any  future  reconciliation. 

I  am  convinced  that  the  husband,  Mr. 
Lamsback,  Is  entirely  sincere  In  his  wish 
that  his  vrlfe  should  come  to  him.  It  Is 
quite  manifest,  however,  that  at  this  time, 
whatever  may  have  been  the  conditions  here- 
tofore, his  wife  probably  Is  not  physically 
able  to  come  to  him ;  but,  beyond  all  of 
that.  It  is  also  manifest  that,  if  she  were 
able,  she  would  not  come.  I  do  not  think  it 
is  going  too  far  to  say  that  it  may  be  that 
her  fears  of  treatment  she  would  receive  at 
his  hands  are,  from  her  standpoint,  in  view 
of  her  recollections  of  past  treatment,  well 
grounded;  but  If  he  is  repentant  for  any 
fiiults  that  may  have  transpired  heretofore, 
and  is  sincere  in  tils  determination  to  treat 
her  right  and  to  do  by  her  as  a  husband 
should  do  l>y  a  wife,  be  is  entitled  to  the 
benefit  of  his  repentance.  'No  conduct  that 
has  been  shown  upon  his  part  at  any  time 
has  been  such  as  to  deny  him  the  status  of 


a  husband  entitled  to  «  future  hope  of  re<y 
onclllatlon,  and  I  can  see  no  way  under 
which  this  court  could  be  justified  in  con- 
tinuing to  impose  upon  the  husband  the  pay- 
ment  of  alimony  under  the  present  condi- 
tions. If  there  should  be  any  mistake  touch- 
ing my  present  belief  that  the  reason  why 
the  wife  refuses  to  return  to  her  husband, 
or  refuses  to  even  treat  with  him,  is  that 
she  has  lost  her  love  for  him  and  does  not 
mean  to  return  to  him  in  any  event — if  ber 
real  reason  is  only  tliat  her  physical  condi- 
tion is  such  that  it  would  be  imprudent  for 
her  to  do  so — that  condition  of  affairs  can 
t>e  made  to  appear  at  some  future  time;  but 
at  present  I  am  entirely  satisfied  that  there 
can  be  no  propriety  In  continuing  the  order 
compelling  the  husband  to  pay  a  weekly  ali- 
mony so  long  as  there  Is  a  fixed  determina- 
tion upon  the  part  of  the  wife  to  deny  him 
even  the  privilege  of  social  intercourse  witli 
her,  to  deny  blm  the  right  to  call  at  the 
house  and  talk  with  her,  or  to  even  discuss 
with  her  the  propriety  of  their  ever  hoping 
to  entertain  proper  relations  as  a  husband 
and  wife.  I  am  convinced  that  the  only  or- 
der that  can  be  properly  made  at  this  time 
is  an  order  terminating,  for  the  present,  the 
order  requiring  weekly  payments  of  alimony, 
and  I  will  advise  such  an  order. 


(71  N.  J.  B.  7») 

WTCKOFF  et  al.  t.  0*N*:IL. 

(Prerogative  Court  of  New  Jersey.     June  IS, 
190C.) 

1.  EXSOUTOBS  AND  ADUINIBTRATOBS  (t  117*)— 

Neglect  in  Payment  or  Inuebitancb  Tax 

—Liability. 

An  executor  Is  responsible  for  the  amount 
of  interest  and  penalties  imposed  under  S  Gen. 
St.  1895.  p.  3341  i  2(18,  regulating  the  payment 
of  collateral  inheritance  tax,  resulting  from 
his  neglecting  to  pay  such  tax  within  the  limit 
of  time  required  to  prevent  such  additional 
charges  on  the  estate. 

[EA,  Note.— For  other  cases,  see  E^ecntoa 
and  Administrators,  Dec.  Dig.  I  117.*J 

2.  Executors  and  Administbatobs  (|  111*)— 
Management— Credits — Counsel  iKES. 

Evidence  examined,  and  held  not  to  Justify 
the  allowance  for  counsel  fees  claimed  by  the 
executor. 

[Ed.  Note.— For  other  cases,  see  Ebcecutors 
and  Administrators,  Cent.  Dig.  St  418-162; 
Dec.  Dig.  I  111.*] 

S.  Executors  and  Administrators  (J  104*)— 
Managements-Charges — Interest. 

As  an  executor  is  not  entitled  to  commis- 
sions until  they  have  been  settled  and  allowed, 
if  he  takes  them  before  that  time  he  occupies 
the  position  of  a  borrower  of  the  amount  so 
taken,  and  is  chargeable  with  Interest  thereon  to 
the  time  of  his  accounting. 

IBd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  it  423-420; 
Dec.  Dig.  S  104.*) 

4.  Executors  and  Administbatobs  (  JlOO*)— 
Management  —  Credits  —  Tbavbling  Ex- 
penses. 

Evidence  examined,  and  heH  insuQicient  to 
sustain  an  allowance  for  traveling  expenses  in- 
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cnrred  In  connection  with  tbe  business  of  tbe 
estate. 

(Eid.  Note.— For  other  cases,  see  Ezecntors 
and  Administrators,  Cent.  Die.  {  443;  Dec. 
Dig.  S  109.»] 

6.  BxEotrroBS  and  Aduthibtbatobs  (§  104*)— 

MANAGEMEITT— OHABGES— IltTBBEaT. 

An  executor  should  not  be  charged  with 
interest  on  moneys  in  his  hands  previoos  to 
the  accounting,  where  it  appears  that  he  receiv- 
ed snch  moneys,  not  in  bulk,  bnt  in  varying  sums 
as  from  time  to  time  the  amounts  due  on  the 
different  securities  were  paid,  and  where  he  set- 
tled bis  account  promptly ;  he  being  under  no 
obligation  to  make  temporary  investments  of  it. 
[Bd.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Gent  Dig.  SI  423-432; 
Dec  Dig.  t  104.*] 

(Syllabus  by  the  Court) 

Appeal  from  Orphans'  Court,  Warren 
County. 

Final  accounting  of  William  O'Neil,  as 
executor  of  the  will  of  Mary  &.  Harris,  de- 
ceased. To  this  account  exceptions  were 
flled  by  Martha  WyekofT  and  others,  and 
from  the  allowance  of  certain  credits  they 
appeal.  Reversed,  and  account  ordered  re- 
stated. 

See,  also,  6T  Ati.  82. 

Wlillam  H.  Morrow,  for  appellants.  Syl- 
Tester  C.  Smith,  for  respondent, 

BBBOEN,  Vice  Ordinary.  The  respond- 
ent, as  executor  of  the  last  will  and  tes- 
tament of  Mary  E.  Harris,  late  of  BeM- 
dere,  Warren  county,  filed  with  the  surrogate 
his  final  account  to  be  audited  and  present- 
ed to  the  orphans'  court  for  examination 
and  allowance.  To  this  account  certain  ex- 
ceptions were  filed  by  the  appellants,  but 
only  those  which  I  shall  state  are  now  here 
for  consideration.  One  of  them  disputes  the 
right  to  a  credit  for  $1,027.75,  paid  to  the 
state  treasurer  In  satisfaction  of  the  total 
smn  assessed  against  all  the  legacies  subject 
to  a  collateral  Inheritance  tax.  The  orphans' 
court  surcharged  tbe  accountant  with  $152.31, 
that  sum  representing  the  amount  of  interest 
and  penalties  imposed,  because  he  did  not 
pay  the  taxes  within  the  time  necessary  to 
avoid  the  penalty.  The  appellants  appeal 
from  so  much  of  the  decree  as  allows  the  ac- 
countant credit  for  tbe  residue  of  the  amount 
paid,  and  the  respondent  appeals  from  the 
decree  surcharging  the  $152.31.  I  am  satis- 
fled  that  the  orphans'  court  committed  no 
error  in  making  the  accountant  responsible 
for  the  penalty  resulting  from  his  neglect  to 
pay  tbe  taxes  within  the  limit  required  to 
prevent  such  additional  charges  on  tbe  es- 
tate. He  had  ample  funds  of  tbe  estate, 
in  bank,  subject  to  his  check,  and  the  es- 
tate should  not  suffer  because  of  his  negli- 
gence. With  regard  to  the  exception  'which 
questions  tbe  allowance  of  the  amount  paid 
for  collateral  inheritance  taxes,  exclusive  of 
the  penalties  Imposed,  it  Is  manifest  that  the 
accountant  has  not  observed 'the  law  wliich 
requires  him.  If  the  legacy  or  gift  is  of  mon- 


ey, to  "deduct  the  tax  therefrom"  (8  €ten.  St 
1895,  p.  3341,  S  268),  and  to  pay  to  the  state 
treasurer,  in  doing  which  he  is  acting  prac- 
tically as  the  agent  of  the  state,  and,  strictly 
speaking,  the  proceeding  has  no  place  In  his 
final  account  It  is  a  matter  in  which  no 
other  legatee  has  any  interest  It  concerns 
only  the  executor,  the  legatee,  and  the  state. 

In  this  case.  If  this  was  tbe  only  error,  I 
should  be  content  to .  let  the  matter  stand 
as  it  is,  trusting  that,  as  It  was  claimed  on 
the  argument  It  would,  the  orphans'  court 
would  correct  the  error  in  Its  decree  of  dis- 
tribution; but  as  this  account  will  have  to 
be  restated  for  other  reasons,  and  in  order 
to  have  the  account  stand  as  it  should,  I 
shall  hold  that  the  accountant  be  charged 
with  the  whole  amount  paid  on  this  account, 
viz.,  $1,027.75,  Instead  of  $152.31,  as  decreed 
by  the  orphans'  court  The  accountant  will 
not  suffer  because  he  can  retain  from  eaob 
legatee  the  true  amotmt  of  the  tax  assessed 
against  each  legacy,  which  will  not  Include 
tbe  $152.31,  for  which  he  is  personally  liable. 
This  method  has  the  advantage  of  showing 
the  true  balance  for  which  the  accountant 
should  t)e  charged,  and  will- avoid  a  retrial  of 
the  question  on  the  settlement  of  the  decree 
for  distribution. 

The  next  exception  relates  to  a  credit  in 
the  account  of  $300  for  counsel  fees  paid 
Joseph  n.  Wilson,  and  in  this  connection 
I  will  also  consider  a  further  exception  to 
the  allowance  of  $100,  additional  counsel 
fee,  to  the  same  counsel  on  tbe  final  ac- 
counting. I  find  it  impossible  to  justify  tbe 
allowance  of  the  $300,  and  consider  the  $100 
allowed  when  the  account  was  passed  as 
ample  compensation  for  any  services  counsel 
could  have  rendered  this  executor  In  the  dis- 
charging of  tile  duties  of  his  office.  The  in- 
ventory shows  that  this  estate  was  bank 
stock  or  mortgages,  and  all  of  such  a  class 
that  they  were  realized  on  without  suit,  and 
apparenUy  without  any  special  diaiculty. 
Nor  does  the  evidence  show  any  particular 
services  rendered  by  counsel,  or  the  necessity 
for  them.  Tbe  business  of  collecting  this 
estate  and  reducing  it  to.  money  was  such 
that  any  man  of  ordinary  business  ability 
could  readily  conduct  it  without  the  aid  of 
counsel.  From  the  nature  of  the  estate,  the 
business  knowledge,  and  judgment  of  the  ac- 
countant, he  having  served  two  terms  as  sur- 
rogate of  the  county  of  Warren,  and  support- 
ed by  tbe  fact  that  the  accountant  had,  for 
some  years  prior  to  her  death,  been  the  ad- 
viser and  attorney  in  fact  of  the  testatrix, 
with  full  knowledge  of  all  her  business  af- 
fairs, and  of  the  place  and  character  of  her 
Investments,  it  is  impossible  to  find  any 
justification  for  this  allowance.  Reasonable 
counsel  fees  are  never  refused  when  the  set- 
tlement of  the  estate  requires  the  aid  of 
counsel;  but  there  must  be  a  necessity  and 
the  fee  allowed  based  upon  some  real  and 
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not  fancied  service,  and  the  power  to  make 
an  allowance  ought  never  to  be  so  exercised 
as  to  make  counsel  a  legatee.  The  account- 
ant will  be  Burcbai^ed  with  the  $300  allow- 
ed by  the  or^yhans'  court  as  a  counsel  fee, 
but  will  be  allowed  the  $100  awarded  by  the- 
orphans'  court  on  the  final  accounting. 

The  next  Question  raised  relates  to  a 
charge  of  Interest  decreed  by  tdie  orphans' 
court  against  the  accounting  on  $700,  with- 
drawn by  the  executor  as  his  commissions. 
The  testatrix  died  August  17,  1904,  and  the 
executor  filed  his  inventory  of  the  estate 
December  13,  1904,  but  prior  to  this  date, 
and  on  November  21,  1904,  he  drew  from  his 
account,  as  executor,  $700,  on  account  of 
his  commissions,  and  placed  the  same  to  his 
individual  credit  in  bank.  The  final  account 
of  the  executor  was  filed  November  8,  1905. 
in  which  tiie  commissions  were  fixed  at  $717.- 
62,  BO  that  with  the  exception  of  $17.62  this 
accountant  had  had  In  tils  possession,  subr 
]ect  to  Ills  own  use,  his  commissions  for 
services  nearly  a  year  before  they  were  ful- 
ly rendered,  and  for  all  practical  purposes 
before  any  of  the  services  for  which  commis- 
sions were  allowed  had  been  performed.  As 
this  executor  was  not  entitled  to  commis- 
sions until  they  had  been  settled  and  allowed 
by  the  court  (Lathrop  v.  Smalley's  Bx'rs, 
23  N.  J.  Eq.  192,  194),  he  occupied  the  posi- 
tion of  a  lK>rrower  of  the  amount  taken,  and 
should  be  charged  with  interest  as  decreed 
by  the  orphans'  court 

Another  exception,  and  one  which  the 
orphans'  court  refused  to  sustain,  relates  to 
five  items  amounting  to  $25.50.  The  ac- 
countant prays  allowance  for  car  fare  to 
Philadelphia  and  return,  and  expenses  to 
assign  five  mortgages.  They  are  set  out  in 
the  record  and  need  not  be  recited  here.  The 
cost  in  each  case,  with  a  single  exception, 
was  $4.90;  the  exception  being  $5.90.  The 
appellants  Insist  that  these  charges  are  not 
proper,  and  it  is  difficult  to  understand  from 
the  evidence  why  the  accountant  was  re- 
quired to  go  to  Philadelphia.  In  one  case. 
It  appears  that  the  purchaser  of  the  mort- 
gage was  a  resident  of  Belvldere,  where 
the  accountant  lived,  and  as  to  every  case 
the  accountant  testified  that  he  had  a  busi- 
ness in  Philadelphia  which  required  him  to 
go  to  that  city  every  week  during  the  time 
he  has  charged  this  estate  with  car  fares. 
This  admission  of  respondent  la  sufBcient  to 
justify  a  refusal  of  these  charges.  The  car 
fares  were  incurred  for  his  own  purposes, 
and  the  fair  presumption  from  the  nature 
of  the  business  claimed  to  have  been  done 
for  the  estate  is  that  It  was  not  necessary 
to  put  tlie  estate  to  this  expense,  and,  If  any 
business  for  the  estate  was  done  In  Phila- 


delphia, it  was  done  there  for  the  convenience 
of  the  re^ondent.  He  had  ample  opportun- 
ity as  a  witness  to  explain  the  matter  in 
detail,  but  did  not,  beyond  the  statement  that 
h°e  went  to  Philadelphia  to  assign  the  mort- 
gages l>ecause  he  had  agreed  to;  but  this 
agreemoit  was  carried  out  because  he  was 
going  to  Philadelphia  weekly  on  his  private 
business,  and  he  would  have  gone  even  if 
the  estate  toad  no  mortgages  on  property 
in  that  city.  These  items  should  not  be 
allowed.  They  were  expenditures  made  by 
the  respondent  in  the  carrying  on  of  his 
private  aftairs  and  ought  not  to  be  cast  upon 
the  estate. 

The  appellants  also  object  to  so  much  of 
the  decree  of  the  orphans'  court  as  overrules 
the  exception  to  the  charging  part  of  the 
Account  because  tlie  accountant  Is  not  charg- 
ed with  interest  on  moneys  in  his  hands  pre- 
vious to  the  accounting.  After  a  careful  con- 
sideration of  this  question,  I  have  come  to 
the  conclusion  that  the  decree  of  the  orphans' 
court  in  this  matter  is  correct,  and  that  Vbe 
accountant  should  not  be  charged  with  this 
interest  He  did  not  receive  the  money  In 
bulk.  It  was  paid  to  him  in  varying  sums 
as,  from  time  to  time,  the  amounts  due  on 
the  different  securities  were  paid.  He  set- 
tled his  account  quite  promptly,  and  was 
Justified  In  holding  the  money  to  be  disburs- 
ed as  soon  as  the  orphans'  court  had  pass- 
ed upon  it;  nor  did  he  have  in  hand  any 
large  sum  until  a  few  months  prior  to  the 
date  he  might  expect  to  be  called  upon  to 
pay  it  out.  He  could  not  make  any  perma- 
nent investment,  and  I  cannot  say  that  under 
the  circumstances  he  was  guilty  of  any  neg- 
ligence la  the  management  of  the  fund  suffi- 
cient to  Justify  the  court  in  charging  him 
with  interest  on  the  fund  In  hand  prior  to 
the  settlement  of  his  account 

AnolJher  ground  of  complaint  Is  that  the 
orphans'  court  allowed  counsel  fees  on  the 
exceptions  in  that  court  and  charged  the  es- 
tite  with  the  costs  of  that  dispute.  In  my 
Judgment  the  counsel  fees  of  $200  to  coun- 
sel for  the  accountant,  and  of  $100  to  coun- 
sel of  the  exceptants,  were  a  proper  allow- 
ance; but  that  the  costs  of  so  much  of  the 
proceedings  in  the  orphans'  court  as  are 
chargeable  to  the  trial  of  the  exceptions 
ought  to  have  been  adjudged  against  the 
accountant  because  it  was  the  errors  in  bis 
account  that  provoked  the  exceptions,  the 
substantial  and  material  part  of  which  have 
been  sustained. 

The  decree  of  the  orphans'  court  will  be 
reversed,  and  the  account  ordered  restated 
in  accordance  with  the  views  here  expressed. 
The  costs  of  this  appeal  to  be  paid  by  the 
respondent 
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gablje:  v.  ambrican  sugar  bbfinimq 

CO. 

(Court  ta  Gbancerr  of  New  Jeney.    Sept.  US, 
190&) 

1.  COKFOBATIONS  (|  561*)  —  RXCCITKBS  —  OOL- 
I.ECnON  OF  ASS£T»— Accovntino. 

S.,  who  owned  a  majority  of  the  stock  of 
the  C.  C  Co.,  which  in  turn  owned  a  majority 
of  the  stock  of  the  P.  S.  R.  Co.,  b9rrowed 
$1,230;000  from  the  A.  S.  R  Co.,  upon  a. 
pledge  of  such  stock  (among  other  collateral), 
under  an  agreement  that  the  P.  8.  R.  Co.  should 
not  be  operated  during  the  pendency  of  the  loan. 
Hie  P.  S.  R.  Co.'b  plant,  which  was  practically, 
but  not  entirely,  completed,  was  erected  for  the 
pnrpose  of  undertaking  the  same  business  as 
that  in  which  the  A.  S.  R.  Co.,  was  engaged. 
One  attempt  to  borrow  money  with  which  to 
start  the  P.  S.  R.  Go.  was  made,  and  proved 
abortive.  To  secure  the  carrying  out  of  the 
agreement  mentioned,  the  board  of  directors  of 
the  last-named  company  was  organized  in  the 
interest  of  the  A  S.  R  Co.,  the  lender  corpora- 
tion. The  P.  S.  R.  Co.  was  subsequently  de- 
clared insolvent,  and  the  complainant  was  ap- 
pointed its  receiver.  He  filed  the  bill  in  this 
cause  to  have  the  A.  S.  R.  Co.  declared  trustee 
for  the  creditois  and  stockholders  of  the  P.  S. 
R.  Co.  because  of  the  former's  control  of  the 
plant  of  the  latter,  and  asked  that  it  account  for 
profits  alleged  to  have  been  made  by  and  through 
socb  control.  It  was  proved  that  the  P.  S.  R. 
Co.  was  insolvent  when  the  loan  was  made; 
that  it  never  was  a  going  concern,  and  it  was 
not  proved  that  it  could  have  made  profits  if 
it  bad  been  operated. 

Held,  that  a  case  is  not  made  which  entitles 
the  complainant,  as  receiver  of  the  P.  S.  R.  Co., 
to  an  accounting  in  this  court  from  the  A.  S. 
R.  Co.  for  profits,  as  it  appears  that  no  profits 
were  made  in  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  i  661.*] 

(Syllabus  by  the  Conrt.) 

2.  COBPOBATIONB  ({  462*)— Powrai»— "BxmNS 
OF  Bnx." 

Where  a  corporation,  organized  under  Act 
April  21,  1806  (P.  Xj.  p.  277),  loaned  the  own- 
er of  a  majority  of  the  stock  of  another  cor- 
poration a  large  sum  of  money,  and  took  from 
him  a  pledge  of  such  stock,  it  was  a  vio- 
laticHi  of  the  third  section  of  such  act,  provid- 
ing that  no  corporation  created  under  the  act 
should  possess  the  power  to  carry  on  the  busi- 
ness of  discounting  bills  or  notes,  or  of  buying 
and  selling  bills  of  exchange,  the  loan,  while  not 
strictly  a  discounting  of  the  note,  was  the  "buy- 
ing of  a  bill." 

[Ed.  Note.— For  other  cases,  see  Corporations, 
CviU  Dig.  il  1810-1819;    Dec  Dig.  {462.*] 

8.  Banks  and  Banking  (i  2*)— "Banking 

Business." 

The  "banking  business,"  as  defined  by  laws 
and  customs,  consists,  among  other  thin^,  in 
making  loans  of  money  on  collateral  security. 

[Ed.  Mote.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  |  2;  Dec  Dig.  {  2.* 

For  other  definitions,  see  Words  and  Phrases, 
v«d.  1,  ppk  697,  698;   vol.  8,  p.  7587.] 

Bill  for  acconntlnc  by  6«orge  H.  Karle, 
Jr.,  auxiliary  receiver  of  the  Pennsylvania 
Sngar  BeQnlng  Company,  against  the  Amerl- 
can  Sugar  Refining  (jompany.    Bill  dismissed. 

Grey  ft  Archer,  J.  Do  F.  Junkln,  and  H. 
Snowden  Marshall,  for  complainant  Rich- 
ard   V.    Llndabury,    John   G.    Johnson,    and 


Henry  W.  Taft,  fttr.defendant  Davles,  Stone 
ft  Auerbacb,  for  certain  I)OndhoIders  of  FUl- 
adelphia  Sugar  Refining  Company. 

WAIiKER,  V.  a  The  bill  in  this  case 
prays  ttiat  it  may  be  decreed  that  tbe  de- 
fendant, the  American  Sugar  Refining  Com- 
pany, on  December  30,  1903,  became  trustee 
in  the  ccmtrol  of  tbe  affairs  and  plant  of 
the  Pennsylvania  Sugar  Refining  Company, 
for  the  benefit  of  that  company  and  its  cred- 
itors and  stockholders;  that  as  such  trustee 
tbe  defendant  make  discovery  of  all  profits 
made  and  acquired  by  it  by  reason  of  its  ac- 
tions in  controlling  the  affairs  and  plant  of 
the  Pennsylvania  Sugar  Refining  Company, 
and  account  to  the  complainant  as  auxiliary 
receiver  of  that  company  for  such  profits; 
that  whatever  profits  have  been  made  by  tbe 
American  Sugar  Refining  (Company,  by  rea- 
son of  its  actions  In  so  controlling  the  Penn- 
sylvania Sugar  Refining  Company,  belong  to» 
and  be  paid  to,  the  complainant  as  such  re- 
ceiver, and  for  further  and  other  relief.  For 
the  sake  of  brevity  the  defendant  will  be 
referred  to  as  the  American  Sugar  Company, 
and  the  complainant's  Insolvent  corporation 
as   tbe  Pennsylvania  Sugar  Company. 

Tbe  state  of  facts  upon  which  tbe  defendr 
ant's  liability  is  said  to  arise  are,  succinctly 
stated,  these:  The  Pennsylvania  Sugar  Com- 
pany, a  corporation,  built  a  plant  and  works 
for  the  refining  of  sugar  In  Philadelphia, 
which  plant  was  practically  completed  In  the 
winter  of  1903-04.  Its  construction  was  com- 
menced in  or  about  the  year  1901.  Tbe  plant 
was  erected  for  the  Pennsylvania  Sugar  Com- 
pany by  a  corporation  known  as  tbe  "Cham- 
pion Construction  Company."  Mr.  Adolpb 
Segal  was  the  owner  of  tbe  majority  of  tbe 
stock  of  tbe  Champion  Construction  Com- 
pany, which  company  owned  a  majority  of 
the  stock  of  the  Pennsylvania  Sugar  Com- 
pany. He  was  therefore  the  master  of  both. 
The  Pennsylvania  Sugar  Company's  works 
were  constructed  by  Mr.  George  M.  Newhall, 
an  engineer  and  general  designer  for  manu- 
facturing plants,  including  sugar  refining 
plants,  who  appears  to  be  In  every  way  a 
competent  man.  He  testified  that  In  tbe 
winter  of  1903-04  the  plant  of  the  Pennsyl- 
vania Sugar  Company  was  practically  fin- 
ished, and  that  it  was  tested  In  detail.  Cer- 
tain complements  to  tbe  machinery,  and  cer- 
tain supplies,  however,  remained  to  be  ac- 
quired to  make  tbe  plant  a  complete  going 
concern,  as  will  be  hereafter  mentioned. 

Prior  to  December  17,  1903,  ilr.  Gustav  B. 
Kissel  called  ui>on  Mr.  John  E.  Parsons,  the 
counsel  and  one  of  tbe  directors  of  the  Amer- 
ican Sugar  Company,  concerning  an  applica- 
tion for  a  loan  by  that  company  to  Mr.  Segal. 
Mr.  Kissel,  tbe  defendant  asserts,  was  Mr. 
Segal's  agent  at  that  time,  but  that  he  after- 
wards became  tbe  defendant's  agent.  My 
judgment  Is  that  he  never  was  the  agent  of 
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Begal  In  any  legal  sense,  but  was  always  the 
agent  of  the  American  Sugar  Company.  Se- 
gal undoubtedly  acted  for  himself  so  far  as 
he  was  not  represented  by  Mr.  Thomas  B. 
Hamed.  The  amoont  of  the  loan  asked  for 
was  $1,250,000.  At  an  Interview  between  Mr. 
Hamed,  counsel  for  Mr.  iSegal,  and  Mr.  Kis- 
sel, with  Mr.  John  B.  Parsons,  Mr.  Parsons 
was  informed  that  the  loan  would  be  secured 
by  11,000,000  of  bonds  of  a  property,  known 
as  the  "Majtetlc  Apartment  House,"  in  Phil- 
adelphia, by  $300,000  of  bonds  of  the  Penn- 
sylvania Sugar  Company,  and  by  26,000 
shares  of  that  company.  There  was  a  voting 
trust  in  respect  to  this  stock,  which  was  In- 
complete; It  was  stated,  either  by  Mr.  Har- 
ned  or  Mr.  Kissel,  that  there  was  to  be  an 
arrangement  that  the  Pennsylvania  Sugar 
Company  should  not  run  during  the  pendency 
of  the  loan,  which  was  to  be  for  a  year.  On 
another  occasion  Mr.  Segal  was  present,  as 
well  as  the  persons  just  mentioned.  It  was 
stated  that  Mr.  Segal  was  not  willing  to  ap- 
ply for  consent  from  the  other  stockholders, 
and  that  he  did  not  wish  anything  about  the 
transaction  in  writing.  Mr.  Paraons  declined 
to  have  anything  to  do  with  the  transaction 
unless  all  of  the  particulars  were  committed 
to  writing.  In  passing  it  might  be  observed 
that,  on  the  first  visit  of  Mr.  Segal  In  com- 
pany with  Messrs.  Hamed  and  Kissel  to  Mr. 
Parsons,  he  (Mr.  Segal)  stated  that  he  un- 
derstood or  believed  that  the  loan  was  to 
be  made  by  the  American  Sugar  Company. 
This  fact,  like  the  other,  is  not,  in  my  Judg- 
ment, of  any  very  great  Importance.  The 
fact  is,  as  I  believe,  that  Mr.  Segal  knew 
from  the  first  that  the  loan  was  to  be  made 
by  the  American  Sugar  Company.  In  other 
words,  I  believe  that,  in  casting  about  him 
for  the  procurement  of  a  loan  with  which  to 
complete  his  Majestic  Apartment  House,  he 
conceived  the  Idea  that  through  his  virtual 
ownership  and  his  actual  control  of  a  major- 
ity of  stock  of  the  Pennsylvania  Sugar  Com- 
pany he  could  secure  such  loan  from  the 
American  Sugar  Company,  under  an  agree- 
ment whereby  the  Pennsylvania  Sugar  Com- 
pany was  not  to  be  mn  in  competition  with 
,the  American  Sugar  Company.  Upon  this 
bead  there  is  no  difficulty,  and  I  think  that 
the  defendant  itself  does  not  seriously  con- 
tend otherwise. 

In  order  to  secure  his  client,  not  so  much 
for  the  repayment  of  the  loan,  for  which  the 
security  appeared  to  be  inadequate,  but  more 
for  the  purpqse  of  the  principal  object  for 
which  the  loan  was  made,  namely,  that  the 
Pennsylvania  Sugar  Company  should  not  run 
and  operate,  Mr.  Parsons  prepared  what  is 
called  in  the  pleadings  and  proofs  "Mem.  re 
Segal  Loan."  It  provides  that  an  agreement 
be  made  and  exchanged;  that  a  stock  note 
be  signed  and  securities  be  turned  over ;  that 
Mr.  Hippie  (&e  trustee  named  in  the  incom- 
plete voting  trust  agreement)  must  give  a 
certificate  that  he  holds  26,000  shares  sub- 
ject to  the  control  of  the  lender,  and  that  he 


will  not  accept  directions  from  Che  proposed 
committee  (provided  for  in  the  voting  tmst 
agreement),  or  does  accept  notice  from  the 
majority  of  the  stockholders,  that  th^  will 
not  appoint,  or  consent  to  the  appointment 
of,  the  committee;  that  the  construction  com- 
pany notify  Mr.  Hippie,  as  depositary  of  the 
stock,  that  inasmuch  as  no  names  for  a  com- 
mittee have  been  agreed  to  in  the  pooling 
agreement,  as  owner  of  26,000  shares  (a  ma- 
jority of  the  stock  of  the  Pennsylvania  Sugar 
Company),  It  elects  to  treat  the  agreement  as 
not  complete,  and  that  Mr.  Hippie  will  be 
so  good  as  to  act  accordingly,  accepting  no 
directions  from  a  committee,  should  names 
for  a  committee  be  proposed,  and  accepting 
notice  that  the  construction  company,  as  the 
bolder  of  a  majority  of  the  stock,  will  not, 
until  the  notice  is  countermanded  in  writing 
by  the  construction  company  or  its  assigns, 
participate  in  the  appointment  of  such  com- 
mittee, or  consent  to  such  appointment ;  that 
Mr.  Hippie  acknowledge  the  receipt  of  the 
communication  by  a  letter  or  certificate  In 
which  be  shall  say  that  he  has  received  it, 
that  he  holds  the  26,000  shares  of  the  stock 
of  the  construction  company  subject  to  the 
rights.  If  any,  under  the  pooling  agreement 
as  thus  stated,  to  the  ownership  and  control 
of  the  construction  company  and  its  assigns; 
that  the  construction  company  transfer  the 
certificate  with  trust  certificates,  If  tmst 
certificates  are  to  be  Issued,  to  Mr,  Kissel 
under  the  terms  of  the  Segal  agreement; 
that  if  the  stock  is  in  the  name  of  the  con- 
struction company,  it  must  give  an  Irrevoca- 
ble proxy,  and  should  assent  to  whatever 
Is  the  arrangement  with  Mr.  Hippie;  that 
changes  in  the  board  (of  directors)  be  ar- 
ranged as  proposed;  iSiat  the  lender  should 
be  satisfied  that  the  executive  ofllcers  will 
obey  the  orders  of  the  directors  In  respect  to 
the  running  of  the  refinery ;  a  note  from  the- 
president  of  the  company  addressed  to  Mr. 
Kissel,  in  substance  or  effect,  as  follows,  will 
answer:  "Referring  to  the  resolution  of  the 
directors  of  the  Pennsylvania  Sugar  Beflning 
Company,  passed  this  day,  with  reference 
to  the  starting  of  the  refinery,  I  wish  to  say 
that  I  recognize  the  authority  of  that  resolu- 
tion, and  will  act  in  conformity  with  it,  sub- 
ject to  any  change  that  may  hereafter  be 
made  by  a  majority  of  the  board  of  direct- 
ors" ;  that  a  resolution  of  the  directors  may 
be  in  this  form:  "Whereas,  to  start  the  re- 
finery at  the  present  time  would  involve  an 
outlay  of  a  large  sum  of  money  which  would 
need  to  be  provided,  for  which  the  time  la 
not  opportune:  .  Besolved,  that  the  refinery 
do  not  run,  and  that  no  proceedings  looking 
to  the  beginning  of  operations  be  taken  until 
the  further  order  of  the  board."  The  reason 
I  say  that  the  principal  object  of  the  loan 
was  to  prevent  the  operation  of  the  Pennsyl- 
vania Sugar  Company  rather  than  to  secure 
a  return  of  the  money  la  that  a  corporation, 
no  part  of  whose  legitimate  business  was  the 
loaning  of  money,  would  never  have  made 
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sndi  a  loan  at  legal  interest,  unless  Inrkltig 
behind  tbe  transaction  there  was  some  ad- 
vantage of  great  importance  to  the  lender. 
The  American  Sugar  Company  was  safe.  If 
the  loan  were  repaid,  It  lost  nothing,  and  had 
the  advantage  of  no  opposition  from  the 
Pennsylvania  Sugar  Company  during  its  pen- 
dency. If  the  borrowed  money  were  not  re- 
turned, then  the  advantage  from  stifled  com- 
petition was  enduring ;  and  the  security  was 
available,  in  case  of  default,  with  at  least 
the  possibility  of  the  ultimate  acquisition 
of  a  rival  plant 

On  December  SO,  1903,  an  agreement  in 
writing  was  signed  by  Mr.  Segal  and  Mr. 
Kissel,  "an  agent"  It  was  expressed  to  be 
made  between  Mr.  Segal,  therein  called  the 
borrower,  and  Mr.  Kissel,  "as  agent  his 
principals  and  assigns,"  therein  called  the 
lenders.  It  recited  Mr.  Segal's  desire  to  bor^ 
row  $1,250,000  upon  a  stock  note  to  be  given 
therefor,  a  copy  of  which  is  recited  in  the 
agreement  The  form  of  note  recited  that 
Mr.  Segal  12  months  after  date,  for  value  re- 
ceived, promised  to  pay,  Mr.  Kissel,  agent 
or  bis  assigns,  $1,250,000,  with  interest  at 
6  per  cent,  having  deposited  with  him  as 
collateral  security  the  following  property: 
One  thousand  first  mortgage  bonds  of  $1,000 
each  <^  the  Majestic  Apartment  House  Com- 
pany; 500  first  mortgage  bonds  of  $1,000 
each  of  tbe  Pennsylvania  Sugar  Company; 
receipt  of  Mr.  Hippie  for  26,000  shares  of 
the  capital  stock  of  the  Pennsylvania  Sugar 
Company,  the  -right  to  the  stock,  and  all 
voting  and  other  rights  which  belonged  to 
It  Then  followed  the  usual  undertaking  of 
a  collateral  note  concerning  the  sale  of  the 
securities,  after  default,  at  public  or  private 
sale  without  advertisement  or  notice,  etc. 
Then  a  recital  that  the  bonds  of  the  Penn- 
sylvania Sugar  Company,  and  the  right  to 
tbe  26,000  shares  of  the  stock  of  that  com- 
pany, and  the  voting  and  other  powers  wlilch 
belonged  to  that  stock,  were  regular,  and  the 
stock  regularly  issued  and  constituted  a  ma- 
jority of  aU  of  the  stock  of  the  company. 
Tbe  agreement  then  proceeds  to  recite  that 
the  bonds  of  the  Majestic  Apartment  House 
Company  are  tbe  entire  issue  of  such  bonds ; 
that  the  entire  issue  of  first  mortgage  bonds 
of  the  '  Pennsylvania  Sugar  Company  is 
$3,000,000,  the  500  bonds  being  one-sixth  of 
the  total  authorized  issue;  that  the  borrow- 
er (Mr.  Segal)  will  so  arrange  that  the  ab- 
solute voting  power  of  the  26,000  shares  of 
tbe  stock  of  tbe  Pennsylvania  Sugar  Com- 
pany shall  be  in  the  lenders,  who  shall  have 
the  right  to  use  such  voting  power  as  may 
be  suitable  to  aid  or  effectuate  the  purposes 
of  the  agreement  and,  as  the  control  there- 
by given  is  a  material  part  of  tbe  considera- 
tion for  the  note,  the  borrower  further  agrees 
that  be  will  so  arrange  that,  of  the  seven 
dlreetora  of  the  Pennsylvania  Sugar  Com- 
pany, four  to  be  nominated  by  the  lenders, 
of  whom  one  shall  be  Mr.  Kissel,  shall  be  put 
in  place  of  four  of  the  then  present  directors, 


and  that  they,  or  substltutea  to  be  nominat> 
od  by  the  lenders,  shall  be  directors  so  lone 
as  any  i>art.of  the  loan  shall  remain  unpaid, 
and  that  the  control  and  possession  of  the 
property  of  the  Pennsylvania  Sugar  Com- 
pany shall  be  in  such  way  and  so  effectually 
subjected  to  the  control  of  the  board  of 
directors  that  bo  long  as  the  note,  or  any 
part  thereof,  remains  unpaid  the  refinery  of 
the  Pennsylvania  Sugar  Company  shall  onlyi 
be  run  or  operated  or  do  business,  as  shall  be 
directed  by  such  board. 

To  eCTectuate  the  purposes  of  the  agree- 
ment and  to  carry  out  the  terms  of  the 
transaction,  the  Champion  Construction  Com> 
pany  on  the  same  date,  December  30,  1903; 
gave  Mr.  Kissel  its  proxy  to  vote  the  stock 
owned  by  it  and  standing  in  its  name,  whicii 
proxy  £s  expressed  to  be  Irrevocable  pending 
the  life  of  the  agreement  mentioned.  It 
is  signed  for  the  company  by  Mr.  HarneO, 
president,  and  is  attested  by  Its  secretary. 
On  the  same  date  Mr.  Harned  \rrote  a  let- 
ter to  Mr.  Hippie,  which  stated  that  Inas- 
much as  no  names  for  a  committee  had  been 
agreed  upon,  the  construction  company,,  as 
owner  of  26,000  shares  of  the  stock  of  tbe 
Pennsylvania  Sugar  Company  (a  majority 
of  the  stock),  notified  him,  as  depositary  of 
the  stock,  that  it  elected  to  treat  the  a^rree* 
meat  as  not  completer  and  that  he  would  bo 
so  good  as  to  act  accordingly,  accepting  no 
directions  from  a  committee  should  names 
for  a  committee  be  proposed.  This  letter 
Mr.  Harned  signed  as  president  stating  it 
was  by  order  of  the  board  of  directors.  To 
this  Mr.  Hippie  replied,  by  letter  of  the 
same  date,  acknowledging  the  receipt  of  Mr. 
Harned's  communication,  and  stating  that 
as  there  was  no  committee  in  existence  to 
direct  blm  in  voting  tbe  stock,  and  none 
could  be  nominated  except  by  the  holders  qf 
the  majority  of  the  stock,  he  could  not  ex- 
ercise any  right  to  vote  the  stock  deposited 
with  him,  until  such  committee  of  direction 
be  appointed.  This  letter  from  Mr.  Hippie 
to  Mr.  Harned,  president  of  tbe  Champion 
Construction  Company,  was  by  that  company 
assigned,  transferred,  and  set  over  to  Mr. 
Kissel,  as  a  paper  In  the  nature  of  a  certif- 
icate signed  by  Mr.  Hippie,  trustee^  contem- 
poraneously with  the  assignment  and  deliv- 
ery to  him  (Mr.  Kissel)  of  trustees'  certif- 
icates for  26,000  shares  of  the  stock  of  the 
Pennsylvania  Sugar  Company,  tinder  the 
terms  of  the  agreement  bearing  date  Decem- 
ber 30,  1906,  expre^ned  to  be  made  between 
him  (Mr.  Kissel)  and  Mr.  Segal.  This  as- 
signment is  signed  for  the  company  by  Mr. 
Harned,  as  president  and  is  attested  by  the 
secretary.  On  the  same  day,  December  80^ 
1904,  the  board  of  directors  of  the  Pennsyl- 
vania Sugar  Company  met  and  in  pursuance 
of  the  agreement  that  four  directors  should 
resign  in  the  interest  of  the  lenders,  and 
four  others,  to  be  nominated  by  them,  be 
elected  in  their  places,  four  of  the  dlreetora 
did  .resign,  and  their  realgnations  wer«  a» 
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cepted  and  their  niccesson  elected,  among 
those  chosen  being  Mr.  Kissel,  according  to 
agreement  At  tliat  meeting  a  preamble  and 
resolution,  reading  aa  follows,  was  adopted: 
"Whereas,  to  start  the  refinery  at  the  pres- 
ent time  would  involve  an  outlay  of  a  large 
sum  of  money,  which  would  need  to  be  pro- 
vided, and  for  which  the  time  is  not  op- 
portune: Resolved,  that  the  refinery  do  not 
run,  and  that  no  proceedings  looking  to  the 
beginning  of  operations  be  taken  until  the 
farther  order  of  the  board." 

On  June  16,  1004,  Mr.  Hamed  wrote  Mr. 
Parsons  that  Mr.  Segal  requested  a  return 
of  the  26,000  shares  of  stock  against  a  cash 
payment  of  $100,000  on  account  of  the  loan. 
In  which  case  he  would  enter  into  such  guar- 
anty as  necessary  to  insure  refinery  remain- 
ing closed  until  October  1,  1904;  that  he 
would  pay  ofC  unconditionally  the  entire 
loan  with  interest  to  October  1st,  against  re- 
turn of  all  securities ;  that  If  neither  propo- 
sition be  acceptable,  he  wonld  like  to  feel 
free  to  make  sale  of  his  entire  position,  legal 
and  otherwise,  and  It  would  be  more  satis- 
factory to  all  concerned  if  that  be  not  ob- 
jectionable. Segal  did  not  pay  the  loan, 
either  on  October  1,  1904,  or  at  maturity  (nor 
has  he  at  any  time,  as  it  appears),  and  on 
July  6,  1905,  Mr.  Parsons,  representing  the 
American  Sugar  Company,  wrote  to  Mr.  Un- 
termeyer,  then  representing  Segal,  in  which 
be  said  that  the  sugar  company  (meaning 
the  defendant)  regarded  Segal's  Camden  af- 
fair (1.  e.,  sugar  refinery  built  by  Segal  in 
Camdoi)  as  a  strike;  that  the  company  did 
not  think  or  believe  that  Segal,  or  any  one 
else,  could  mn  the  present  refinery  (meaning 
the  Philadelphia  Refinery,  of  which  the  com- 
plainant is  receiver)  at  a  profit,  but  that  the 
attempt  could  do  harm,  and  to  the  extent 
of  making  the  loan  (under  investigation)  the 
company  yielded,  but  It  declined  to  do  so 
if  Segal  was  to  be  at  liberty,  by  borrowing,  ei- 
ther to  run  the  refinery,  or  for  any  other  pur- 
pose to  put  indebtedness  ahead  of  the  stock 
collateral,  or  to  use  the  money  obtained  from 
the  loan  In  any  way  to  hurt  the  lender. 
This  letter  was  admitted  In  evidence,  over 
objection,  upon  the  ground  that  it  tended 
to  contradict  the  verbal  testimony  given  by 
Mr.  Parsons ;  the  question  whether  or  not  it 
amounted  to  an  admissibn  of  the  American 
Sugar  Company's  motive  in  making  the 
loan  being  reserved  by  me,  with  the  state- 
ment that  it  (the  motive)  was  to  be  inferred 
from  the  evidence  already  in,  notwithstand- 
ing Mr.  Parsons'  testimony,  then  the  com- 
plainant did  not  need  the  letter  for  the  pur- 
pose menti(Mied,  otherwise  the  complainant 
did  need  it  Now,  I  have  no  difficulty  what- 
ever in  holding,  from  the  testimony  in  the 
cause,  laying  aside  entirely  the  letter  of  Mr. 
Parsons  to  Mr.  Unterm^er,  that  the  motive 
of  the  defendant  company  in  making  the  loan 
to  Segal  was  either  to  stifle  threatened  com- 
petition, or  to  avoid  the  consequences  of  a 
"strikS"  by  Segal,  whatever  that  may  exact- 


ly mean  in  the  connection  In  which  It  was 
used.  Therefore  the  letter  is  not  received 
as  evidence  of  any  admission  by  the  defend- 
ant Another  thing  of  which  there  can  be 
no  doubt  is  that  the  whole  matter  of  the  loan 
was  arranged  by  Mr.  Segal  and  Mr.  Haver- 
meyer,  president  of  the  American  Sugar  Com- 
pany, before  Mr.  Parsons  had  anything  to 
do  with  it  It  appears  tliat  It  was  referred 
to  him  to  arrange  details  and  put  the  matter 
in  the  best  legal  shape  his  well-known  talent 
could  devise,  to  at  once  secure  and  disguise 
the  loan.  Whether  Segal's  offer  to  make  a 
payment  on  account  of  the  loan  for  a  re- 
turn of  the  stock  was  bona  fide  or  not  makes 
no  difference.  The  incident  does  not  touch 
the  merits,  and  Is  only  adverted  to  for  the 
purpose  of  introducing  Mr.  Parsons'  letter  to 
Mr.  Untermeyer. 

What  I  said  about  Mr.  Kissel  b^ng  the 
agent  of  the  defendant  is  abundantly  shown 
by  Mr.  Parsons'  testimony.  It  will  be  re- 
membered that  in  the  agreement  it  was  pro- 
vided that  four  directors  of  the  Pennsylvania 
Sugar  Company  shquid  be  nominated  by  the 
lenders,  of  whom  Mr.  Kissel  should  be  one. 
By  that  very  agreement  Segal  and  Kissel 
dealt  at  arms'  length,  so  to  speak;  Segal 
being  the  borrower,  and  Kissel,  "as  agent 
his  principals  and  assigns,"  being  the  lend- 
ers. Now  Mr.  Parsons  says  that  so  far  aa 
the  directors  were  concerned,  he  was  willing 
that  Kissel  (whom  he  stated  was  Segal's 
broker),  or  anybody  whom  he  nominated, 
should  supply  the  place  of  those  whom  Segal 
said  he  controlled,  remarking  tliat  they 
(meaning  the  defendant  ciHnpany)  liad  con- 
fidence in  Kissel,  although  he  was  Segal's 
broker.  Later  on  in  his  testimony  Mr.  Par- 
sons said  that  tlie  loan  was  made  in  the 
name  of  Kissel,  and  the  promissory  note 
which  Segal  gave  went  to  Kissel,  and  that  it 
was  stated,  in  the  conversations  referred  to, 
that  the  arrangement  was  that  from  that 
time  on  Kissel  would  hold  the  loan  for  the 
company.  If  anything  were  wanting  to  show 
the  real  character  of  Mr.  Kissel  with  ref- 
erence to  the  transaction,  it  is  supplied  by 
the  letter  of  Mr.  Havermeyer,  president  of 
the  defendant  company,  directed  to  Mr.  Kis- 
sel, dated  January  C,  1904,  in  which  he  says : 
"Referring  to  the  loan  made  by  you  [Kissel] 
as  agent  for  us  to  Mr.  Segal,  under  the 
agreement  of  December  80,  1903,  we  will 
hold  yon  harmless  by  reason  of  the  execu- 
tion of  that  agreement  and  of  any  action 
taken  nnder  it"  This  shows  conclusively 
the  character  of  the  transaction.  It  was  a 
scheme  on  the  part  of  the  defendant  com- 
pany, bom  of  Segal's  necessities,  to  tie  up 
the  Pennsylvania  Sugar  Company  and  pre- 
vent its  operation  in  competition  with  the 
defendant  company  so  long  as  the  loan  should 
be  outstanding.  And  it  was  entered  into  In 
a  secretive  manner;  that  Is,  the  name  of  the 
defendant  company  did  not  appear  in  the 
transaction,  and  the  form  in  which  the 
papen  were  cMt  might  have  protected  tb« 
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defendant  from  disclosure  In  any  attack  by 
tblrd  parties,  or  In  any  Investigation  by 
public  authorities.  But  wlien  attacked  by 
one  of  the  parties,  or,  \vbat  Is  the  same  thing, 
by  the  receiver  of  tbe  Pennsylvania  Sugar 
Company,  who  wa^  by  reason  of  bis  posi- 
tion, able  to  obtain  his  Information  of  the 
transaction  from  Inside  sources,  the  proceed- 
ing Is  laid  bare. 

And  now  an  appeal  Is  made  to  a  court  of 
equity,  which  penetrates  all  disguises  of 
form,  and,  disregarding  thl»  shadow,  grasps 
the  substance.  Stockton  v.  Central  Railroad 
Co.,  50  N.  J.  Bq.  IS2.  24  Atl.  964,  17  Ia  R.  A. 
S7.  If  the  complainant  were  entitled  to  tbe 
rdlef  he  asks  upon  the  state  of  facts  which 
is  disclosed  by  this  cause,  it  would  unhesitat- 
ingly be  accorded  to  him.  It  Is,  however, 
conceded  by  the  complainant  that  there  is 
no  precedent  for  the  relief  he  prays,  and 
I  am  asked  to  go  a  step  further  than  the 
courts  have  yet  gone  In  dealing  with  the 
operations  of  corporations  In  the  stifling  of 
competition  and  the  restraint  of  trade.  Want 
of  precedent  would  not  deter  me  for  a  mo- 
ment In  awarding  the  complainant  a  decree 
if  I  could  find  law  upon  which  to  rest  It 
The  principles  of  equity  will  be  applied  to 
new  cases  as  they  are  presented,  and  relief 
will  not  be  withheld  merely  on  the  ground 
that  no  precedent  can  be  found.  Van  Duyne 
V.  Vreeland,  12  N.  J.  Eq.  142.  The  absence 
of  precedents  or  novelty  in  Incident  pre- 
sents no  obstacle  to  the  exercise  of  the  Juris- 
diction of  a  court  of  equity-  It  is  no  objec- 
tion to  the  exercise  of  jurisdiction  that,  in 
the  everchanglng  phases  of  social  relations,  a 
new  case  Is  presented  and  new  features  of 
wrong  are  Involved.  TanderbUt  v.  Mitchell 
(N.  J.  Err.  &  App.)  67  Atl.  97,  101.  14  L.  R. 
A.  (N.  S.)  304.  While  It  Is  true  that  equity 
will  make  a  precedent  to  fit  a  case  novel  in 
incident,  yet  in  my  judgment  the  facts  of  the 
case  must  come  within  some  head  of  equity 
Jurisprudence.  This  observation  Is  not,  as 
I  understand  It,  In  conflict  with  the  broad 
doctrine  of  the  expansive  and  expanding 
jurisdiction  of  this  court  as  laid  down  in 
Vanderbilt  v.  Mitchell.  Each  of  the  cases 
cited  by  Judge  Dill,  In  the  opinion  of  the 
Court  of  Errors  in  that  case  upon  this  head 
were  cases  in  which  the  facts  involved  were 
referable  to  some  head  of  existing  equity 
jurisprudence.  Chancellor  Pitney  in  his  opin- 
ion. In  Bigelow  t.  Old  Dominion  Copper  Min- 
ing &  Smelting  Co.,  May  term,  1808  (not 
yet  officially  reported)  71  Atl.  153,  In  dealing 
with  the  question  of  promoters'  liability,  says 
that  it  "is  not  the  creature  of  statute ;  It  is 
'judge-made'  law,  in  the  sense  that  courts 
of  equity  everywhere,  recognizing  the  obli- 
gations arising  from  the  fiduciary  relation, 
have  applied  to  It  the  same  principles  of 
equity  that  obtain  In  all  cases  of  trust." 
This,  as  I  read  It,  Is  but  another  declaration 
to  the  effect  that  known  principles  of  equity 
will  be  applied  to  new  cases  as  they  arise, 


and  that  the  expansion  of  equity  goes  to  new 
facts,  not  that  It  calls  into  being  new  prin- 
cipiea. 

The  doctrine  Invoked  here  Is  the  right  to 
an  accounting,  and  that  right  must  be  de- 
nied, unless  the  complainant  can  stiow,  under 
the  law,  that  he  Is  entitled  to  an  accounting. 
Because  the  American  Sugar  Company  loan- 
ed the  owner  or  controller  of  a  majority  of 
tbe  stock  of  the  Pennsylvania  Sugar  Com- 
pany a  large  sum  of  money,  and  took  from 
that  owner  a  pledge  of  that  stock  and  an 
agreement  whereby  the  Pennsylvania  Com- 
pany could  not  be  run  and  operated  In  com- 
petition with  the  American  Company  during 
the  pendency  of  the  loan,  will  not  entitle  the 
complainant  to  an  accounting,  imless  the 
more  ancient  law,  or  the  more  recent  policy 
of  the  state,  affords  the  remedy  which  tbe 
complainant  seeks.  I  cannot  make  law.  I 
can  only  apply  It  This  observation  is  prot>- 
ably  subject  to  this  exception,  namely,  I 
can  make  law  by  tbe  application  of  existing 
principles  to  new  cases.  Nevertheless,  I  can- 
not call  into  being  principles  which  have  no 
existence  in  equity,  the  common  law,  the 
statute  law,  or  what  may  be  called  the  "pub- 
lic policy  of  the  state."  The  Legislature  may 
make  public  policy,  but  not  the  courts.  The 
Trenton  Potteries  Company  v.  OUphant  M 
N.  J.  Eq.  B07,  524,  43  AU.  723,  46  L.  R.  A. 
255,  78  Am.  St  Rep.  612;  Dlttman  v.  Dis- 
tilling Co.  of  America,  64  N.  J.  Eq.  537,  545, 
54  AU.  570. 

It  ought  to  be  observed  In  passing  that  it 
was  no  part  of  the  business  of  the  American 
Sugar  Company  to  loan  money.  iThe  objects 
for  which  the  company  was  formed  are  the 
purchase,  manufacture,  refining,  and  sale, 
of  sugar,  molasses,  and  melada,  and  all  law- 
ful business  incident  thereto.  These  are  tbe 
only  objeets  expressed  In  the  chartw  under 
which  this  corporation  was  organized,  and 
Its  charter  limits  its  powers.  Robotham  v. 
Prudential  Ina  Co.,  64  N.  J.  Eq.  673,  682,  63 
Atl.  842.  The  loan  to  Segal  was  In  direct 
violation  of  the  third  section  of  our  corpora- 
tion act  (April  21,  1896  [P.  L.  p.  278]),  which 
provides,  among  other  things,  that  no  cor- 
poration created  under  the  provisions  of  the 
act  shall,  by  Implication  or  construction  be 
deemed  to  possess  the  power  of  carrying  on 
the  business  of  discounting  bills,  notes,  or 
other  evidences  of  ddbt  or  of  buying  and 
selling  bills  of  exchange.  While  the  loan  to 
Segal  was  not  strictly  speaking,  the  dis- 
counting of  a  note.  It  undoubtedly  was  the 
buying  of  a  bill,  within  the  meaning  of  the 
section.  In  other  words.  It  was  the  doing 
of  a  banking  business,  as  tbe  loan  was  not 
made  by  the  company  for  its  own  benefit  in 
tbe  course  of  Its  own  business.  This  aection 
is  understood  to  be  a  probibitlon  against  the 
exercise  of  banking  powers  by  companies  or- 
ganized under  our  general  corporation  act 
The  business  of  banking,  ad  defined  by  law 
and  custom,  consists,  among  other  things.  In 
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making  loans  of  money  on  collateral  securi- 
ty. Belles  on  Modem  Law  of  Banking,  vol.  1, 
p.  2,  citing  Mercantile  Bank  ▼.  New  York, 
121  U.  8.  138,  156,  7  Sup.  Ct  826,  80  L.  Ed. 
895.  The  transaction  under  Investigation 
falls  directly  witbin  the  definition  of  bank- 
ing Just  adverted  to ;  tbat  is,  it  was  a  loan 
of  money  upon  collateral  security.  The  Su- 
preme Court  In  McOarter,  Atty.  Gen.,  v.  Im- 
perial Trustee  Co.,  72  N.  3.  Law,  42,  46,  60 
Atl.  223,  beld  tbat  the  third  section  of  our 
act  is  a  regulation  of  and  limitation  upon  all 
corporations,  and  Is  not  confined  to  corpora- 
tions created  under  the  act  of  1896.  Be- 
sides an  exactly  similar  provisioa  existed  In 
the  corporation  act  of  1875,  under  which  the 
defendant  company  was  organized.  Oen.  St 
1895,  p.  910,  {  4.  It  was  Incorporated  by 
certificate  filed  in  the  office  of  the  Secretary 
of  State  January  10,  1891.  The  loan  was  an 
act  clearly  ultra  vires.  Of  course  Segal 
could  not  take  advantage  of  this  situation. 
He  got  the  company's  money,  and  estoppel 
would  prevent  his  defending  a  suit  for  Its  re- 
covery. His  obligation  was  clearly  enough 
to  repay.  The  doctrine  of  ultra  vires,  when 
invoked  for  or  against  a  corporation.  Is  not 
allowed  to  prevail  where  it  would  defeat  the 
ends  of  Justice  or  work  a  legal  wrong.  Ohio 
&  Miss.  Ry.  Oo.  ▼.  McCarthy,  96  U.  S.  258, 
24  L.  Ed.  693.  The  plea  of  ultra  vires  is  not 
admitted,  except  where  It  Is  practicable  to 
restore  the  status  quo  ante.  Rutherford  T. 
Hudson  River  Traction  Co.,  78  N.  J.  Law, 
227,  .260,  03  Atl.  84;  Campbell  v.  Perth  Am- 
boy  Shipbuilding-  Co.,  70  N.  J.  Eq.  40.  67,  62 
Atl.  319.  The  loan  would  have  been  legit- 
imate had  It  been  made  to  advance  the  cor- 
poration's businesa  Whitehead  v.  American 
Lamp  ft  Brass  Co.,  70  N.  3.  Eq.  681,  685,  62 
Atl.  654.  While  the  transaction  under  Inves- 
tigation is  Illegal  and  reprehensible,  the  only 
penalty,  so  far  as  I  am  aware,  which  might 
l>e  visited  upon  it  for  its  excess  of  corporate 
power  would  be  the  forfeiture  of  Its  char- 
ter. If  a  corporation  violates  its  charter 
or  the  laws  of  the  state.  It  Is  liable  to  pro- 
ceedings to  forfeit  Its  charter.  Camden  ft 
Atl.  R.  R.  Co.  ▼.  May's  Landing,  etc,  R.  R. 
Co.,  48  N.  J.  Law,  530,  7  Atl.  523;  Elizabeth- 
town  Gas  Light  Co.  V.  Green,  46  N.  J.  Eq. 
118,  18  Atl.  844 ;  Attorn^  General  v.  Ameri- 
can Tobacco  Co.,  55  N.  J.  Eq.  852,  86  Atl. 
971;  PhllUpsburg  Electric  Oo.  v.  Phillips- 
burg,  66  N.  J.  Law,  505,  507,  49  Atl.  445. 
This,  however,  is  a  matter  which  ooncema 
the  state  alone.  Should  the  loan,  or  any 
part  of  it,  be  ultimately  lost  to  the  defend- 
ant company,  its  officers  who  authorized  the 
transaction  would  undoubtedly  be  liable  as 
for  a  waste  or  misapplication  of  corporate 
funds.  Citizens'  Loan  Ass'n  v.  Lyon,  29  N. 
J.  Eq.  110:  Id.,  SO  N.  J.  Eq.  782;  WUliams 
T.  Riley,  34  N.  J.  Eq.  401 ;  Ackerman  v.  Hal- 
■ey.  87  N.  J.  Eq.  301. 

The   complalntint   contends   tbat  the  de- 
fendant;   under   the  contract  of  loan,   put 


those  who  would  do  Its  bidding  upon  the 
board  of  directors  of  the  Pennsylvania  Su- 
gar Company,  and  controlled  that  company 
as  against  the  Interests  of  its  minority  stock- 
holders, and  that  the  defendant  is  therefor* 
bound  to  account  for  the  profits  it  made  la 
the  transaction.  To  this  doctrine,  thus 
broadly  stated,  I  assent  But  my  trouble  la 
to  find  that  the  complainant  has  made  a  case 
which  shows  him  to  be  entitled  to  an  ac- 
counting upon  the  theory  that  profits  wen 
made  by  the  defendant  company  In  conse- 
quence of  its  Illegal  act  To  better  apply 
the  law  upon  this  branch  of  the  case  the 
facts  with  reference  to  the  situation  of  the 
Pennsylvania  Sugar  Company  at  and  before 
the  making  of  the  agreement  and  loan  should 
be  understood.  They  were  these:  Assuming 
its  plant  to  have  been  practically  complete 
In  the  winter  of  1903-04,  as  stated  by  Mr. 
Newhall,  Its  architect  and  builder,  neverthe* 
less,  it  clearly  appears  from  the  evidence 
that  the  refinery  could  not  have  been  operat- 
ed economically  without  an  expenditure  of 
about  $150,000  for  boneblack,  filter  bags, 
tools,  and  sundries.  The  company's  treasury 
was  empty,  and  all  its  property  was  mort- 
gaged for  $3,000,000,  the  refinery  and  Its 
lands  being  worth  approximately  $1,370,000; 
Chat  is,  if  the  cost  of  the  refinery  (about 
$1,075,000  or  $1,080,000)  and  the  value  of 
the  land  (about  $293,600)  are  a  criterion  of 
its  value,  and  that  is  the  evidence  of  value 
In  the  case.  Taxes  on  the  property  were 
In  arrears  since  the  year  1809,  and  no  In- 
terest had  been  paid  upon  the  bonds  which 
were  issued.  The  company  was  therefore 
Insolvent  and,  apparently,  hopelessly  so. 
At  least  one  attempt  was  made  to  operate 
the  Pennsylvania  Sugar  Company.  Mr. 
Oook,  who  had  a  knowledge  of  the  sugar 
business  as  a  lender  of  money  on  raw  and 
refined  sugars,  investigated  the  refinery,  its 
capacity  to  produce  the  refined  product  its 
probable  earnings,  and  dealt  with  his  asso- 
ciates looking  toward  the  making  of  a  loan 
to  enable  the  company  to  start  business.  Ap- 
plication was  made  to  Mr.  Cook  through 
Mr.  Sparhawk,  a  broker,  for  a  loan  of  $750,- 
(XX)  with  which  to  commence  the  operations 
of  the  refinery.  Mr.  Gook's  deliberate  Judg- 
ment appears  to  have  been  that  at  least 
twice  tbat  amount  of  money,  or  $1,600,000, 
was  requlrable  for  the  purpose.  The  terms 
upon  which  Mr.  Cook  and  his  associates  ap- 
pear to  have  been  willing  to  make  the  loan 
were  such  as  the  company  ai^arently  could 
not  accept  sud  the  loan  was  not  made.  The 
terms  were  hard  on  the  company.  They 
were  that  the  stock  of  the  company  was  to 
be  put  under  control  of  the  lenders  so  that 
they  could  control  the  running  of  the  plant 
The  Interest  <m  the  bonds  was  to  be  pos^wa- 
ed  for  18  months,  and  raw  material  and  ma- 
terial in  process  of  manufacture  were  to  be 
subject  to  a  M&i  for  the  money  of  the  lend- 
ers. They  were  to  name  the  manager  of 
the  plant    There  was  to  be  a  voting  trust 
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with  reference  to  the  stock.  The  lien  upon 
the  material,  raw  and  manufactured,  was 
to  conUnne  nntll  the  product  was  sold.  The 
lenders  were  to  have  supervision  of  the 
sales,  so  that  no  funds  should  be  diverted 
from  them.  The  application  for  this  loan 
was  made  by  Mr.  Sparhawk,  as  counsel  for 
the  Pennsylyanla  Sugar  Company,  the 
Champion  Construction  Company  and  Adolph 
Segal — the  same  parties  exactly  who  figure 
In  the  loan  transaction  under  consideration. 
They  were  anwllUng  to  accept,  for  the  ben- 
efit of  tiie  Pennsylvania  Sugar  Company, 
the  harsh  terms  proposed  by  Mr.  Cook,  though 
afterwards,  for  the  benefit  of  Segal  alone, 
they  accepted  the  still  harsher  ones  Imposed 
by  the  American  Sugar  Company. 

We  have  now  reached  the  last  analysis 
In  the  facts  of  this  case,  and  It  remains  only 
to  apply  the  law  arising  upon  those  facts. 
As  already  remarked,  the  complainant  may 
prevail.  If  prevail  be  can,  by  calling  upon  the 
defendant  to  account  The  cases  cited  by 
the  complainant  do  not  support  his  conten- 
tion. For  Instance,  in  Docker  v.  Somes,  2 
Myl.  &  K.  G5S,  the  executors  of  the  decedent 
continued  his  business,  gradually  closing  it 
out.  They  went  into  the  same  business  them- 
selves, and  ns<>d  the  money  of  the  estate  in 
their  enterprise.  They  accounted  for  the 
moneys,  and  charged  themselves  with  in- 
terest on  the.  same,  and  the  court  held  that 
they  were  chargeable  with  the  actual  profits 
that  they  made  by  use  of  thel  trust  funds  in 
their  business.  Manifestly  that  case  has  no 
application  to  the  one  sub  Judice.  The  nu- 
meroas  cases  relied  on  by  the  complainant 
do  not,  in  my  opinion,  any  more  nearly  apply 
to  the  facts  of  the  case  under  consideration 
than  does  Docker  t.  Somes,  to  which  allu- 
sion has  Just  been  made.  Vice  Chancellor 
Reed  said,  in  Clark  Thread  Co.  v.  William 
Clark  Co.,  65  N.  J.  Eq.  658,  at  page  6(57,  37 
Atl.  509,  that  a  decree  for  an  accounting 
could  only  go  if  it  appeared  that  there  was 
aomething  for  which  the  defendant  was  lia- 
ble to  render  an  account  In  Bergmann  ▼. 
Macmlllan,  L.  B..  17  CM.  Di7.  423,  Mr.  Jus- 
tice Fry  held  thad  an  account  of  profits  will 
not  be  directed  U  It  is  clear  that  no  profits, 
have  been  made.  On  a  bill  for  an  account- 
ing the  court  must  always  decide  in  the  first 
instance  whether  or  not  there  la  anything 
(or  which  the  defendant  is  liable  to  account, 
and  will  not  I  take  it,  direct  an  accounting 
in  any  transaction  unless  the  evidence  dis- 
closes that  profits  were  made.  Surely  an  ac- 
connting  will  not  be  directed  for  the  busi- 
oesB  of  a  company  which  never  conmienced 
operations,  and  certainly  not  unless  it  be 
shown  that  the  concern,  if  operated,  could 
have  made  profits.  The  language  of  Chief 
Justice  Green,  speaking  for  the  Court  of  Er- 
rors and  Appeals  in  Campbell  v.  Campbell's 
Adm'r,  8  N.  J.  Eq.  738,  at  page  743,  is  par- 
ticularly apposite:  He  said:  "But  if  the 
court  be  satisfied  that  there  is  nothing  due, 
GO  acconnt  will  be  decreed.    The  Chancellor 


must  first  be  satisfied  that  the  complainant 
is  entitled  to  have  an  account  taken.  If  he 
be  satisfied  upon  that  point,  the  practice  is 
to  refer  It  to  a  master  to  state  the  details 
of  the  account,  and  ascertain  th^  balance. 
Bnt  the  Chancellor  may,  if  he  see  fit  take 
the  account  himself.  In  this  case,  however, 
I  understand  the  Chancellor  to  say  that  the 
complainant  is  upon  the  evidence  not  en- 
titled to  an  account.  He  not  only  may,  but 
ought  to  refuse  an  account,  if  he  be  satis- 
fied  upon  the  evidence  that  notbing  is  due 
the  complainant,  or  that  for  any  cause  an  ac- 
count ought  not  to  be  decreed.  •  •  •  Now 
the  Chancdior  does  not  as  has  been  Insisted, 
arrive  at  his  conclusion  by  examining  an  ac> 
coimt  and  then  refusing  an  account  He  ar- 
rives at  his  conclusion  by  evidence  Independ- 
ent of  the  account"  In  Stout  v.  Seabrook's 
Bhc'rs,  80  N.  J.  Eq.  187,  an  accounting  was 
denied  by  Vice  Chancellor  Van  Fleet,  who 
remarked,  at  page  193  of  30  N.  J.  Bq.,  that 
if.  In  an  action  for  an  account,  the  court  ia 
satisfied  nothing  is  due  to  the  complainant 
from  the  defendant  no  further  proceedings 
will  be  permitted,  but  the  bill  will  be  dis- 
missed, citing  Campbell  v.  Campbell's  Adm'r, 
ubl  supra.  Stout  v.  Seabrook's  Ex'rs,  was  af- 
firmed for  reasons  given  in  the  court  below. 
32  N.  J.  Eq.  82a  This  court  in  a  case  of  eq- 
uity cognisance,  may  award  damages.  Acker- 
man  V.  Halsey,  87  N.  J.  Eq.  857,  866;  af- 
firmed Halsey  r.  Ackerman,  88  N.  J.  Eq. 
501,609. 

Aside  from  the  trustee  aq>ect  of  this  case, 
the  accounting  feature  Involves  the  law  of 
loss  of  profits,  which  is  usually  to  be  found 
in  cases  sounding  .  in  contract  or  in  tort 
The  law  concerning  speculative,  remote,  and 
contingent  profits  is  here  applicable.-  They 
are  never  allowed,  as  I  understand  it  in 
either  class  of  cases.  In  Pollock  on  Tortt 
(6th  Ed.  1901),  page  538,  It  Is  laid  down: 
"With  regard  to  the  measure  of  damages, 
the  same  principles  are,  to  a  great  extent, 
applicable  to  cases  of  contract  and  ot  tort 
*  *  *  The  rule  with  regard  to  remoteness 
of  damage  is  precisely  the  same  whether  the 
damages  are  claimed  In  actions  of  contract 
or  of  tort"  And  at  page  640:  "One  point 
may  be  suggested  as  needful  to  be  borne  In 
mind  to  give  a  consistent  doctrlnei  Strictly 
speaking,  it  is  not  notice  of  apprehended' 
consequences  that  Is  material,  bnt  notice  of 
the  existing  facts,  by  reason  whereof  those 
consequences  will  naturally  and  probably  en- 
sue." In  States  v.  DurUn,  66  Kan.  101,  68 
Pac.  1091,  it  was  held:  "Before  one  may  re- 
cover damages,  occasioned  by  the  wrongfol 
acts  of  another,  for  loss  of  profits  to  an  es- 
tablished general  business,  It  must  be  made 
to  appear  that  the  business  had  been  in  suc- 
cessful operation  for  such  period  of  time  as 
to  give  it  permanency  and  recognition,  and 
that  such  business  was  earning  a  profit 
which  may  reasonably  be  ascertained  or  ap- 
proximated." In  Kenny  v.  Collier,  79  Oa. 
743,  8  &  E,  68^  It  is  held,  at  page  747  ot 
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79  Ga.,  at  page  60  of  8  S.  E.:  "That  an- 
ticipated proflta  from  a  business  intended  to 
be  carried  on  •  •  •  cannot  be  allowed 
is  as  well  settled  as  anytbing  can  be  in  an 
age  of  l^al  skepticism."  Tbese  cases  of 
States  T.'Durkin  and  Kenny  t.  OolUer  were 
contract  cases,  bat  DuiUey  v.  Brlggs,  141 
Mass.  682,  6  N.  E.  717,  55  Am.  Rep.  4^4, 
was  a  tort  case,  tn  wbich  the  ,coart  held  (at 
page  586  of  141  Mass.,  at  page  720  of  6  N. 
B.  [55  Am.  Rep.  494]):  "Until  the  plaintifC 
bad  entered  upon  the  compilation  of  the  direc- 
tory for  1885,  we  do  not  think  there  was  any 
business  of  pnblishing  a  directory  for  1885 
carried  on  by  the  plalntlft,  or  anything  that, 
for  example,  could  have  been  sold  as  a  going 
concern  by  an  assignee  in  Insolvency,  If  the 
plalntifT  had  become  an  insolvent  debtor." 
And  (at  page  587  of  141  Mass.,  at  page  721 
of  6  N.  m  [56  Am.  Rep.  494]):  "The  fatal 
objection  to  the  present  case  la  that  it  is  en- 
tirely problematical  whether  the  plaintllF 
would  actually  have  published  a  directory 
If  the  defendant  bad  not  made  the  fraudu- 
lent misrepresentations  alleged.  The  plaintiff 
abandoned  bis  Intention  to  compile  and  pub- 
lish a  directory  In  consequence  of  the  de- 
fendant's acts;  but  this,  upon  the  principle 
stated  in  Bradley  v.  Fuller,  118  Mass.  239, 
and  the  cases  therein  cited.  Is  not  sufflclent 
to  support  an  action."  Among  the  cases  cit- 
ed In  Bradley  ▼•  Fuller,  Just  referred  to,  is 
that  of  Wellington  t.  Small,  8  Cusb.  (Mass.) 
145,  50  Am.  Dec.  719,  wherein  the  court 
said,  at  page  149  of  3  Gush.  (Mass.):  "The 
uncertainty  of  the  plaintiff's  damage  seems, 
of  Itself  alone,  to  be  a  sufficient  reason  for 
his  not  recovering.  In  an  action  on  the  case 
ex  delicto  the  plaintiff  must  show  injury  and 
damage,  and  these  must  be  shown  as  facts 
by  legal  proofs,  except  in  a  few  cases,  where, 
by  the  rule  of  law,  damage  is  presumed  from 
the  act  complained  of.  This  case  does  not 
fall  within  that  exception.  How  could  this 
plaintiff  prove  that  be  suffered  from  the  acts 
of  the  defendant,  wtich  are  averred  in  the 
declaration?  How  could  he  prove  that  he 
would  have  secured  his  debt  by  attaching 
the  property  of  his  debtor,  If  the  defendant 
had  not  Intermeddled  with  it?  Other  cred- 
itors might  have  attached  It,  or  it  might 
have  been  stolen  or  destroyed  while  in  the 
debtor's  possession.  The  fact  that  the  plain- 
tiff has  suffered  actual  damage  from  the  de- 
fendant's conduct  is  not  capable  of  legal 
proof,  because  it  is  not  within  the  capacity 
of  human  knowledge,  and  cannot  be  shown 
by  human  testimony.  It  depends  on  number- 
less unknown  contingencies,  and  can  be  noth- 
ing more  than  a  matter  of  conjecture." 

And  now,  finally,  the  case  on  the  law  of 
accounting  may  be  summarized  as  follows: 
That  the  Pennsylvania  Sugar  Company  was 
not  a  going  concern  at  the  time  its  stock  was 
hypothecated;  that  its  business  had  never 
been  established;  that  It  cannot  be  postulat- 


ed that,  if  Its  business  had  been  established. 
It  would  have  been  profitable,  but,  on  the 
contrary,  It  is  entirely  problematical  wheth- 
er Its  biislness  would  have  been  successful 
In  the  fierce  competition  it  would  necessarily 
have  encountered  from  the  defendant  com- 
pany; that,  while  the  complainant  may  have 
shown  injury  to  his  Insolvent  corporation,  he 
has  not  shown  damage;  that  If  damage  has 
been  suffered.  It  has  not  been  proven,  be- 
catise  It  is  Incapable  of  proof;  that  anticipat- 
ed profits  from  a  business  intended  to  be, 
but  actually  not,  carried  on  cannot  be  al- 
lowed. 

Upon  the  whole  case,  I  am  constrained  to 
the  conclusion  that  nothing  has  been  shown 
to  be  due  from  the  defendant  to  the  com- 
plainant, a^d  that  consequently  the  com- 
plainant is  remediless,  and  therefore  his  bill 
must  be  'dismissed,  with  costs. 


(76  N.  J.  B.  80) 
ROWIiEY  V.  BOWYER  et  aL 
(Court  of  Chancery  of  New  Jersey.     Nov.  27, 
1908.) 

1,  Deeds  (5   61*)— "Delivebt"— SuFFioiEwcr 
— Delivery  to  Thtbd  Persoh. 

The  delivery  of  a  deed  of  conveyance  of 
land  by  the  grantor  to  a  third  person  to  be  held 
by  the  third  person  and  delivered  to  the  grantee 
upon  the  death  of  grantor  wUl  operate  as  a  val- 
id delivery,  where  there  is  no  reBervation  on  the 
part  of  the  grantor  of  any  control  over  the  in- 
strument, though  the  grantee  had  not  empower^ 
ed  the  third  party  to  act  for  him  in  holding  the 
deed. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Ont. 
Dig.  {»  140,  141 ;    Dec.  Dig.  i  61.* 

For  other  definitions,  see  Words  and  Phraaes, 
vol.  2,  pp.  1958-1970;   vol.  8,  p.  7632.] 

2.  B\>RiiEB  Decision  DianNomsBED. 

Schlicher  v.  Keeler,  67  N.  J.  Eq.  635,  61 
Atl.  434,  distinguished. 
(Syllabus  by  the  Court) 

Bill  by  Sarah  Ann  Rowley  against  Wil- 
liam W.  Bowyer  and  others  to  set  aside 
deeds.    Finding  for  defendants. 

The  bill  Is  filed  to  set  aside  two  crataln 
deeds  of  conveyance  of  real  estate  made 
January  25,  1906,  by  John  Bowyer,  now  de- 
ceased, to  his  son  William  W.  Bowyer. 

A  few  days  before  the  date  of  these  deeds 
John  Bowyer  employed  William  Casselman, 
an  attorney  at  law,  to  prepare  his  wiU  and 
to  draw  these  deeds.  He  gave  the  attorney  a 
list  of  his  several  tracts  Qt  real  estate,  and 
directed  that  his  will  should  dispose  of  all 
of  them  excepting  three,  and  requested  the 
attorney  to  prepare  two  deeds  conveying  the 
three  pieces  of  real  estate  not  covered  by  the 
will  to  his  son  William  W.  Bowyer,  defend- 
ant herein,  stating  that  he  owed  bis  son 
William  some  money,  and  that  the  deeds 
were  to  pay  him. 

The  will  and  deeds  were  accordingly  pre- 
pared by  the  attorney  as  directed.  The  will 
made  devises  of  real  estate  to  all  of  Bowyer's 
children  except  his  son  William,  grantee  in 


*For  other  casei  see  same  topic  aaS  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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tbe  deeds,  and  his  daughter  Sarah  Ann  Bo\r- 
ley,  complainant  herein.  All  of  Bowyer's 
real  estate,  except  the  three  properties  cover- 
ed by  the  deeds,  was  disposed  of  by  the  will, 
and  the  will  contained  no  residuary  clause. 
The  win  was  executed  January  23,  1006,  and 
two  days  later  the  deeds  were  fflcecuted. 
After  executing  the  deeds  Bowyer  handed 
them  to  the  attorney,  and  said:  "Deliver 
these  to  my  son  after  my  death."  ^le  deeds 
were  accordingly  retained  by  the  attorney 
until  the  death  of  Bowyer,  which  occurred 
some  three  months  later,  when  the  deeds 
were  delivered  by  the  attorney  to  the  gran- 
tee named  in  them  and  recorded. 

Complainant,  who  receives  nothing  under 
the  will,  now  seeks  to  set  aside  the  deeds  on 
the  ground  that  there  was  no  valid  delivery 
of  the  instruments. 

8.  Conrad  Ott,  for  complainant  Bleakly 
&  Stockwell,  for  defendants. 

LBAMINO,  V.  O.  The  delivery  of  a  deed 
of  conveyance  of  real  estate  Is  essential  to 
Its  validity.  Its  delivery  la  a  matter  of  in- 
tention, and  tiie  acts  and  declarations  of  the 
grantor  are  evidence  of  his  intention.  It  is 
not  delivered  unless  or  until  it  is  the  intention 
of  the  grantor  to  perfect  the  Instrument  and 
make  It  presently  effective  as  a  conveyance. 

These  elementary  principles  have  been  rec- 
ognized in  this  court  In  Crawford  v.  Berth* 
olf,  1  N.  J.  Eq.  468,  467,  Woodward  v.  Wood- 
ward. 8  N.  J.  Bq.  770,  784,  Martllng  v.  Mart- 
ling,  47  N.  J.  Eq.  122,  20  AtL  41,  and  Vree- 
land  ▼.  Vreeland,  48  N.  J.  Eq.  66,  60,  21  Atl. 
627,  and  in  the  Supreme  Court  in  Folly  v. 
Yantnyl,  9  N.  3.  Law,  163,  160,  and  in  the 
Court  of  Elrrors  and  Appeals  in  Rnckman  v. 
Buckman,  33  N.  J.  Eq.  364,  368,  and  Schlich- 
er  V.  Keeler,  67  N.  J.  Eq.  636,  639,  61  Atl.  434. 
In  Rnckman  v.  Buckman  it  Is  said:  "The 
essence  of  delivery  consists  in  the  intent  of 
the  grantMT  Uy  perfect  the  Instrument,  and 
to  make  it  at  once  the  absolute  property  of 
the  grantee,  and  his  acts  and  declarations 
are  the  evidence  of  such  intent."  In  Schlich- 
er  T.  Keeler  it  is  said :  "A  deed  does  not  be- 
come <^)eratlve  until  it  Is  delivered  with  the 
Intent  that  it  shall  become  effective  as  a  con- 
veyance. To  constitute  a  good  delivery  it 
must  appear  from  the  circumstances  of  the 
transaction  that  it  was  the  grantor's  Inten- 
tion to  part  with  the  deed,  and  thereby  put 
the  title  in  the  grantee." 

Consistently  with  the  principles  above  de- 
fined. It  must  be  held  that  if  the  grantor 
handed  the  deed  now  in  question  to  the  third 
party  with  the  Instructions  already  stated 
and  with  an  Intention  to  part  with  all  do- 
minion and  control  over  the  deed,  to  the 
end  that  it  should  be  presently  efTecUve  as  a 
amveyancei,  there  was  a  valid  delivery  of  the 
deed  and  a  consequent  present  transmission 
of  title  from  the  grantor  to  the  grantee  co- 
extensive with  the  grantor's  purpose.  If,  on 
the  other  hand,  the  grantor's  intention  was 
that  tb0  deed  should  not  permanently  pass 


from  his  control,  tie  deed  would  be  Ineffect- 
ive as  a  present  conveyance  for  want  of  de- 
livery, and  it  could  not  be  supported  In  such 
case  as  a  conveyance  to  take  effect  after  the 
death  of  the  grantor,  as  the  transaction 
would  then  embody  the  essential  elements  of 
a  testamentary  devise  and  be  violative  of  the 
terms  of  our  statute  of  wUls. 

In  Schllcher  v.  Keeler,  61  N.  J.  Eq.  394,  48 
Atl.  493,  a  deed  had  been  handed  by  the 
grantor  to  a  third  party  vrtth  Instructions 
for  delivery  to  the  grantee  at  the  death  of 
the  grantor,  and  Vice  Chancellor  Reed  held 
that  the  delivery  was  sufficient,  and  the 
deed.  In  consequence,  presently  operative  as 
a  conveyance.  The  case  was  reversed  In  the 
Court  of  Errors  and  Appeals  (67  N.  J.  Eq. 
636,  61  Atl.  434),  and  it  is  now  earnestly 
urged  in  behalf  of  complainant  that  the  de- 
cision of  the  Court  of  Appeals  referred  to 
is  in  conflict  with  the  rale  already  stated. 
I  am  unable  to  adopt  that  view.  The  con- 
clusion reached  by  the  learned  Vice  Chancel> 
lor  is  accurately  stated  in  the  headnote  of 
the  case  as  follows:  "Where  a  grantor  de- 
livers a  deed  to  a  stranger  as  agent  of  the 
grantee  to  hold  till  the  grantor's  death,  with 
no  power  of  control,  reserved  by  the  grantor, 
there  is  a  valid  delivery,  though  the  grantee 
had  not  empowered  the  stranger  to  act  for 
him  In  holding  the  deed."  While  the  decree 
which  was  entered  was  reversed,  I  do  not 
understand  the  opinion  filed  by  the  Court  of 
Appeals  to  repudiate^  In  any  way,  the  legal 
principles  defined  by  the  learned  Vice  Chaup 
cellor.  By  reference  to  page  639  of  67  N. 
3.  Eq.,  page  436  of  61  Atl.,  in  the  opinl<m 
of  the  Court  of  Appeals,  it  will  be  observ- 
ed that  that  court  was  unable  to  reach  the 
conclusion  of  fkct  that  the  deed  there  in 
questl(m  had  been  delivered  by  the  grantor 
to  the  third  party  as  a  wholly  voluntary  act 
Assuming  the  delivery  to  have  been  to  any 
extent  involuntary,  it  is  manifest  that  no 
defined  intention  upon  the  part  of  the  gran- 
tor to  place  the  deed  beyond  his  control  or 
that  the  deed  should  become  presently  effect- 
ive as  a  conveyance  could  be  properly  as- 
certained. The  subsequent  statement  con- 
tained in  the  opinion  to  the  effect  that  the 
deed  could  not  be  sustained  as  a  grant  to 
take  effect  after  the  death  of  the  grantor, 
because  violative  of  the  terms  of  the  statute 
of  will,  further  discloses  the  view  of  the 
court  to  have  been  that  the  deed  then  under 
consideration  had  not  been  delivered  with  an 
intent  upon  the  part  of  the  grantor  that  It 
should  be  presently  operative  as  a  grant 

The  precise  question  here  involved  has  fre- 
quently been  before  the  courts  of  our  sister 
states.  The  conclusions  reached  are  almost 
uniformly  to  the  effect  that  where  the  de- 
livery of  the  deed  by  the  grantor  to  the 
third  person,  with  instructions  for  Its  deliv- 
ery to  the  grantee  at  the  grantor's  death, 
has  not  been  accompanied  with  some  acts  or 
words  of  the  grantor  indicating  a  purpose  mi 
bis  part  to  leserre.  to  himself  the  control  of 
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the  deed,  tbe  delivery  will  be  considered  suffi- 
cient to  render  the  deed  operative  as  a  con- 
veyance, and  to  vest  a  present  estate  In  the 
grantee  coextensive  with  the  purpose  of  the 
grantor.  I  say  coextaudve  with  the  purpose 
of  the  grantor,  because  In  all  cases  of  this 
class  the  grantor  by  the  very  nature  of  the 
transaction  reserves  to  himself  until  his 
death  the  possession  of  the  premises  convey- 
ed. But,  where  the  grantor  fails  to  reserve 
to  himself  the  control  of  the  deed,  the  de- 
livery of  the  deed  to  the  third  person  Is 
held  to  presently  vest  the  fee  in  the  grantee. 
The  following  cases  will  be  found  to  support 
tills  view :  Prutsman  v.  Baker,  30  Wis.  644, 
11  Am.  Bep.  592;  Bury  v.  Young,  98  Cal. 
446,  33  Pac.  338,  85  Am.  St  Bep.  186;  Wlt- 
tenbrock  v.  Cass,  110  Cal.  1,  42  Pac.  300; 
Buiz  v.  Dow,  lis  Cal.  490,  45  Pac.  807; 
Meech  ▼.  Wilder,  130  Mich.  29,  89  N.  W.  556 ; 
Shea  V.  Murphy.  164  111.  614,  45  N.  E.  1021, 
56  Am.  St.  Bep.  215;  Stewart  v.  Stewart,  5 
Conn.  317;  Belden  ▼.  Carter,  4  Day  (Conn.) 
66,  4  Am.  Dec.  185,  where  it  is  held  that 
tltie  passes  presently  by  delivery  to  a  third 
person  with  instructions  on  the  part  of  the 
grantor  that  the  third  person  should  keep 
the  deed,  and.  If  not  called  for  by  the  gran- 
tor, deliver  it  to  the  grantee  after  the  death 
of  the  grantor;  St  Clair  v.  Marquell  (Ind.) 
67  N.  B.  603,  where  the  conveyance  was 
sostatned  notwitlistanding  the  fact  that  the 
grantor  subsequently  procured  possession  of 
the  deed ;  Llppold  v.  Llppold,  112  Iowa,  134, 
88  N.  W.  809,  84  Am.  St  Bep.  331,  where 
the  grantor  retained  the  power  to  recall  the 
deed  during  his  lifetime,  but  failed  to  exer- 
cise the  power;  Amegaard  v.  Arnegaard,  7 
N.  D.  476,  75  N.  W.  797,  41  L.  B.  A  258; 
Marvin  v.  Stimpson,  23  Colo.  174,  46  Pac. 
673 ;  Haydon  v.  Easter,  24  S.  W.  626,  15  Ky. 
Law  Bep.  597 ;  Doe  v.  Beeson,  2  Houst  (Del.) 
246;  Wright  v.  Werden,  8  Ohio  S.  &  C.  P. 
Dec.  1,  7  Ohio  N.  P.  122 ;  Hoffmire  v.  Martin, 
29  Or.  240,  45  Pac.  754 ;  Studebaker  Bros.  v. 
Hunt  (Tex.  Civ.  App.)  38  S.  W.  1184 ;  Grlffls 
V.  Payne,  92  Tex.  293,  47  S.  W.  973;  Stephens 
V.  Huss,  64  Pa.  20;  Wheelwright  v.  Wheel- 
wright 2  Mass.  447,  3  Am.  Dec.  66 ;  Hatch  v. 
Hatch,  9  Mass.  307,  6  Am.  Dec.  67 ;  Foster  v. 
Mansfield,  8  Mete.  (Mass.)  412,  37  Am.  Dec. 
154;  O'Kelly  v.  O'Kelly,  8  Mete.  (Mass.)  436; 
Moore  v.  Hazleton,  9  Allen  (Mass.)  102; 
Church  V.  Oilman,  15  Wend.  (N.  T.)  G56,  30 
Am.  Dec.  82 ;  Hathaway  v.  Payne,  34  N.  Y. 
92;  Ladd  v.  Ladd,  14  Vt  185;  Meech  v. 
Wilder,  130  Mich.  29,  89  N.  W.  556 ;  Linton 
V.  Brown's  Adm'r  (C.  C.)  20  Fed.  455;  Me- 
Calla  V.  Bane  (C.  C.)  45  Fed.  828. 

The  reasons  for  the  conclusions  reached  In 
the  cases  above  cited  are  not  entirely  uni- 
form; but  all  of  the  cases  cited  hold  that 
title  passes  either  at  or  as  of  the  date  of  the 
first  delivery  where  no  reservation  of  con- 
trol of  the  deed  is  made  by  the  grantor.  In 
13  Cyc.  the  following  text,  at  page  569,  is 
adopted  without  qualification:  "The  delivery 
of  a  deed  by  the  grantor  to  a  third  persoh  to 


be  held  by  him  and  delivered  to  the  grantee 
upon  the  grantor's  death  will  operate  as  a 
valid  delivery  where  there  is  no  reservation 
on  the  part  of  the  latter  of  any  control  over 
the  instrument  If,  however,  a  power  to  re- 
call the  deed  is  reserved  by  the  grantor, 
there  is  no  eflfectual  delivery,  and  the  deed 
cannot  take  effect"  In  the  several  cases 
above  cited  the  acceptance  by  the  grantee 
is  uniformly  regarded  as  sufficient  In  some 
cases  the  acceptance  is  assumed  to  be  com- 
plete because  of  the  presumption  of  accept- 
ance by  tbe  grantee  of  that  which  is  in  his 
favor.  In  others  the  final  acceptance  by  the 
grantee  is  held  to  relate  to  the  first  delivery. 
In  harmony  with  the  adjudications  already 
referred  to,  I  think  it  must  be  held  in  this 
case  that  tbe  title  to  the  land  in  controversy 
Is  m  defendant  The  deeds  In  question  were 
delivered  by  the  grantor  to  the  third  party 
with  the  instruction  that  at  the  death  of  the 
grantor,  they  shouM  be  delivered  by  the 
third  party  to  the  grantee.  The  delivery  to 
the  third  party  was  without  reservation  of 
control  on  the  part  of  the  grantor  over  the 
Instruments.  No  word  was  said  to  qualify 
the  specific  direction  which  was  given,  and 
nothing  occurred  to  indicate  a  purpose  upon 
the  part  of  grantor  to  qualify  the  direction 
so  given.  The  direction  given  was  specific, 
complete,  and  absolute.  It  is  manifest  that 
no  purpose  to  recall  the  -deeds  existed  la 
the  mind  of  grantor  at  tbe  time  he  delivered 
them.  His  purpose  at  that  time  was  euUre- 
ly  fixed  and  definite.  The  suggestion  is  per- 
haps incident  to  ail  transactions  of  this  na- 
ture that  the  grantor  may  have  believed  that 
be  could  recall  the  Instrument  in  the  event 
of  a  subsequent  but  unanticipated  change  of 
purpose ;  but  such  suggestion  enters  the  field 
of  conjecture,  and  cannot  be  properly  enter- 
tained In  the  absence  of  some  evidence  of 
the  fact  In  Linton  y.  Brown's  Adm'rs  (C. 
C.)  20  Fed.  455,  465,  Mr.  Justice  Bradley 
adopts  the  view  that  In  tbe  absence  of  some 
evidence  of  a  contrary  intent  fall  force  must 
be  given  to  the  language  of  the  deed  and  ac- 
knowledgment to  the  effect  that  the  instru- 
ment has  been  signed,  sealed,  and  delivered. 
The  retention  of  possession  of  the  land  by 
the  grantor  Is  but  consistent  with  the  ob- 
vious purpose  of  a  grantor  in  all  transactions 
of  this  nature.  If  a  purpose  existed  to  sur- 
render possession  of  the  land  at  once,  no  oc- 
casion to  deposit  the  deed  for  the  life  of  tbe 
grantor  would  exist  The  intention  manifest 
from  the  Irrevocable  delivery  to  a  depositary 
Is  to  convey  the  fee  but  to  reserve  the  pos- 
session for  life.  Accordingly  In  Pmtsman  v. 
Baker,  30  Wis.  644,  11  Am.  Bep.  692,  In  re- 
ferring to  facts  similar  to  those  now  present, 
it  is  said:  "As  to  the  grantor,  the  delivery 
Is  absolute  and  final,  and  so  Is  his  convey- 
ance of  the  land,  the 'title  to  which  passes, 
at  once,  to  the  grantee,  qualified  only  by  the 
right  of  the  grantor  to  use  and  occupy,  or 
take  and  receive  the  rents  and  profits  during 
his  life,  or  until  the  event  shall  have  hap- 
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pened,  upon  which  second  ddivery  Is  made. 
The  grantor  in  such  case  converts  bis  estate 
Into  a  life  tenancy,  and  makes  himself  the 
tenant  of  the  grantee.  These  conclusions  re- 
salt  unavoidably  from  the  certainty  of  the 
event  upon  which  the  second  delivery  is 
made  to  depend,  and  from  the  Imposaibility 
under  the  circumstances  that  the  grantor 
will  ever  be  able  to  recall  or  repossess  him- 
self of  hla  deed.  He  delivered  his  writing, 
therefore,  as  his  deed,  always  so  to  remain, 
and  never  to  return  to  him,  and  It  becomes 
presently  operative  and  the  title  vests  Im- 
mediately In  the  grantee.  *  *  *  As  ob- 
served in  Cook  V.  Brown,  34  N.  H.  460,  the 
owner  of  land  desiring  to  make  disposition 
of  It  at  bis  death  has  three  courses  open 
to  him,  either  of  which  he  may  adopt  ac- 
cording to  circumstances  and  as  will  best 
suit  his  convenience  and  Intentions.  'If  he 
desires  to  convey  the  same,  but  not  to  have 
his  deed  take  eftect  until  his  decease,  he  can 
make  a  reservation  of  a  life  estate  in  the 
deed,  or  It  may  be  done  by  the  absolute  de- 
livery of  the  deed  to  a  third  person,  to  be 
passed  to  the  grantee  upon  the  decease  of 
the  grantor ;  the  holder  In  such  case  being  a 
trustee  for  the  grantee.  But,  if  he  wishes 
to  retain  the  power  of  changing  the  disposi< 
tion  of  the  property  at  his  pleasure,  that  can 
only  be  properly  effected  by  a  will.' " 

But  other  circumstances  of  the  present 
case  exist  which  tend  to  strengthen  the  con- 
clusion that  it  was  the  intention  of  the  gran- 
tor to  irrevocably  deliver  the  Instruments. 
The  grantee  was  the  son  of  the  grantor,  and 
had  during  a  long  period  of  time  advanced 
various  sums  of  money  to  his  father  and  has 
never  exacted  repayment  No  exact  account 
of  the  moneys  so  advanced  has  l)een  kept 
hy  the  son;  but  in  June,  1892,  the  father 
by  a  promissory  note  to  his  son  of  that  date 
recognlTKs  an  Indebtedneaa  of  $2,000.  In 
April,  1894,  he  executed  another  note  to  the 
son  for  $100,  and  in  June,  1901,  another  note 
for  $o0.  None  of  these  notes  had  been  paid 
at  the  date  of  the  execution  of  the  deeds. 
While  these  are  .all  the  written  evidences  of 
loans  which  the  son  can  at  this  time  produce, 
he  testifies  that  many  other  similar  advances 
were  made  to  his  father,  and  no  account  kept 
of  them.  I  think  that  the  evidence  Justifies 
the  conclusion  of  fact  that  at  the  time  the 
deeds  were  executed  by  the  father  he  was  In- 
debted to  his  son  for  an  amount  approximat- 
ing the  value  of  the  property  which  was  con- 
veyed to  the  son  by  the  deeds  now  In  ques- 
tion. Charles  P.  Bowyer,  a  brother  of  gran- 
tor, testifies  that  some  five  years  ago  grantor 
stated  to  him  that  he  had  received  consider- 
able money  from  his  son  William  at  various 
times,  and  that  he  saw  no  way  of  securing 
him  hut  to  deed  certain  properties  to  htm, 
and  that  he  intended  to  do  so.  Later,  about 
a  month  after  the  deeds  now  In  question  had 
been  executed,  the  grantor  told  this  witness 


that  he  had  executed  the  two  deeds  to  his 
son  William  to  discharge  a  debt  that  he  owed 
him.  Charles  D.  Bowyer,  a  brother  of  de- 
fendant, testified  that  grantor  stated  to  him 
that  he  was  using  some  of  William's  (de- 
fendant's) money  and  would  have  to  make 
him  whole  in  some  way.  A  somewhat  simi- 
lar statement  was  made  by  grantor  to  John 
R.  Bowyer,  another  brother  of  defendant 
Ida  Bowyer,  a  sister-in-law  of.  defendant 
testified  that  shortly  before  the  date  of  the 
deeds  in  question  grantor  told  her  that  he 
owed  defendant  money  and  intended  to  deed 
to  him  the  properties  which  are  included  in 
the  deeds.  Defendant  testified  that  before 
the  date  of  the  deeds  his  father  told  him  that 
he  did  not  know  that  he  would  erei  be  able 
to  pay  him  unless  he  paid  In  real  estate  by 
deeding  to  him  the  properties  now  in  ques- 
tion, and  that,  after  the  date  of  the  deeds, 
his  father  told  him  the  deeds  were  executed 
and  were  in  the  hands  of  Mr.  Casselmau, 
and  that  witness  could  have  them  at  any 
time  be  wanted  them.  Mr.  Oasselman,  the 
depositary,  testified  that  the  grantor  stated 
to  him  when  the  deeds  were  drawn  that  be 
owed  the  grantee  some  money,  and  that  the 
deeds  were  to  pay  him.  While  some  of  the 
testimony  of '  the  witnesses  referred  to  Is 
in  a  measure  consistent  with  the  idea  that 
the  grantor  may  have  thought  that  the  deeds 
did  not  become  operative  as  conveyances  un- 
til his  death,  yet  the  testimony  here  briefly 
summarized  Is  substantially  corroborative  of 
the  conclusion  already  reached  that  the  gran- 
tor treated  the  delivery  of  the  deeds  to  the 
third  party  as  a  finality  and  as  operative  to 
discharge  his  Indebtedness  to  the  grantee. 

I  will  advise  a  decree  denying  the  relief 
prayed  for. 


(76  N.  J.  B.  83) 

FARMER  et  al.  v.  WARD. 

(Court  of  Chancery  of  New  Jersey.     Oct  81, 
190a) 

1.  Taxation  (§  674*)— Tax  Saii»— Bight  to 
pupchasb— mortgaaee. 

Under  the  Martin  act  (3  Gen.  St  1895,  p. 
S3T0),  providing  for  the  sale  of  land  for  taxes,  a 
mortgagee  may  not  purchase  so  as  to  cut  off 
the  equity  of  redemption  by  notice. 

(Ed.   Note.— For  other   cases,   see  Taxation, 
Cent  Dig.  M857;  Dec.  Dig.  {  674.*] 

2.  Mortgages  (f  200*)— Payment  op  Taxes 
BT  Mortgagee— Lien  fob  Taxes  Paid. 

A  mortgagee  prior  to  sale  may  pay  the 
taxes  on  the  mortgaged  ]jroperty  and  thereby 
acquire  a  lien  by  subrogation,  which,  In  respect 
to  priority,  occupies  the  same  position  as  the 
tax  lien. 

[EJd.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  f  530 ;   Dec.  Dig.  i  200.*] 

3.  Taxation  (§  697»)— Tax  8aij»— Redemp- 
tion—Right  or  Mobtgaoee. 

If  a  mortgagee  does  not  pay  taxes  before 
sale,  he  may  redeem  by  the  Martin  act  (3  Gen. 
St  1896,  p.  3370)  after  sale. 

[Ed.    Note.— For   other  oases,   see  Taxation, 
Cent  Dig.  i  1399;   Dec.  Dig.  f  697.*] 
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4.  Xaxatior  (i  6S3*)— Tax  Sales— Pbockedb 
—DiSTBiBunoN— Right  or  Mobtgagee. 
After    sale    of    land    for    taxes,    and    be- 
fore redemption,  a  mortgaeee's  interest  is  prac- 
tically transferred  to  the  fund,  and  lie  is  en- 
titled to  any  excess  paid  by  the  purchaser  over 
the  tax  lien  to  be  applied  on  the  mortga^  debt. 
[Bid.   Note.— For   other  cases,   see   Taxation, 
Cent  Dig.  {  1367 ;   Dec.  Dig.  {  683.*] 

8.  MoBTQAOEB  ({  200*)— Tax  Sales— Rbdeicp- 
TioN  BT  MoBTOAOBK— Lien  or  Mobtoageb— 

Extent. 

If,  in  order  to  redeem  from  a  tax  sale,  a 
mortgagee  is  required  to  pay  liens  which  the 
purchaser  has  paid  in  addition  to  the  tax  lien 
for  which  the  sale  has  been  held,  the  Martin 
act  (3  Gen.  St.  1895.  p.  3370)  gives  to  the 
nortgagee  a  lien  for  the  total  amount  so  paid, 
which  he  may  enforce,  either  in  a  suit  to  fore- 
close the  mortgage  or  in  a  separate  suit. 

[E!d.  Note. — For  other  cases,  see  Mortgages. 
Cent  Dig.  U  629,  530;   Dec.  Dig.  f  200.*] 

6.  Mobtoageb  (J  144*)- Tax  Sales— Tax  Ti- 
tle—Acquisition of  Outstanding  Title. 
Neither  the  mortgagor  nor  mortgagee  can 
acquire  a  tax  title  on  the  premises. 

[Eld.  Note. — For  other  cases,  see   Mortgages, 
Cent.  Dig.  {{  285,  289;    Dec.  Dig.  {  144.*] 

T.  Taxation  (J  681*)  —  Recovert  of  Taxes 
Paid — ^Pubohabe  bt  Mobtgagee— Effect. 
Where  a  mortgagee  without  authority  pur- 
chased the  property  at  a  tax  sale,  she  occupied 
the  same  position  as  if  she  had  paid  the  taxes 
before  sale,  and  was  therefore  only  entitled  to 
■abrogation  to  the  tax  lien. 

[Eld.    Note.— For   other   cases,   see   Taxation, 
Cent.  Dig.  ({  986,  987 ;   Dec.  Dig.  |  531.*] 

8.  Mobtoageb    (|    200*)— Fobeolobube— Tax 
Lien. 

Where  a  mortgagee  purchased  the  property 
at  a  tax  sale,  and  thereby  acquired  a  mere  lien 
on  the  property  for  taxes,  she  could  thereafter 
sell  the  i^roperty  on  foreclosure  of  the  mort- 
gage, subject  to  the  tax  lien,  without  affecting 
ner  right  to  bold  such  lien  as  against  the  pur- 
chaser on  foreclosure. 

[Ed.   Note.— For  other  eases,  see  Mortgages, 
Dec.  Dig.  i  200.*] 

9.  Taxation   (|  689*)— Tax  Lxen— Yaoation 
—Payment. 

Under  {he  maxim  that  he  who  seeks  equity 
mnat  do  equity,  a  purchaser  of  land  on  mort- 
gage foreclosure,  charged  with  a  tax  lien,'  held 
by  the  mortgagee  as  a  prior  incumbrance,  could 
not  maintain  a  suit  to  vacate  the  tax  lien  with- 
out paying  the  amount  represented  by  the  tax 
certificate,  with  interest. 

[Ed.    Note. — For   other   cases,   see   Taxation, 
Cent.  Dig.  |  1385;    Dec.  Dig.  I  689.*] 

10.  Costs  (f  eO*y-E<tvTrx  Strn>— Rbuet  Al- 
lowed. 

Where  both  parties  to  a  suit  in  equity 
prayed  for  relief  as  against  the  other,  which 
was  inequitable,  and  the  decree  did  not  conform 
to  either  prayer,  costs  would  not  be  allowed  to 
either.    . 

_[Ed.  Note.— For  other  cases,  see  Coats,  Cent 
Dig.  I  264;  Dec.  Dig.  {  60.*] 

11.  Pleading  (J  245*)— Amendment— Filing. 

Where  a  case  for  the  vacation  of  a  tax 
certificate  was  argued  on  the  assumption  that 
the  bill  had  been  amended  so  as  to  allege  the 
procurement  of  a  tax  deed  after  the  bill  was 
filed,  the  amendment  must  be  actually  made  be- 
fore decree. 

[Ed.    Note.- For   other   cases,   see   Pleading, 
Cent  Dig.  i  669;   Dec  Dig.  {  245.*] 


Salt  by  Thomas  Farmer  and  another 
against  Margaret  Ward.  Decree  for  com- 
plainant on  condition. 

John  3.  Mulvaney,  for  complainants.  Clar- 
ence Linn,  for  defmdant. 

STEVENSON,  V.  a  My  conclusions  In 
the  above-stated  cause  may  be  briefly  stat- 
ed as  follows: 

1.  I  think  that  the  Martin  act  (3  Gen.  St 
1895,  p.  3370)  Impliedly  excludes  the  mort- 
gagee from  becoming  a  purchaser  so  as  to  be 
able  to  cut  oft  the  equity  of  redemption  by 
notice.  Under  what  I  think  Is  a  well-settled 
rule,  the  mortgagee  prior  to  sale  may  pay  the 
taxes  which  the  owner  of  the  equity  of  re- 
demption was  primarily  liable  to  pay,  and 
thereby  acquire  hy  a  species  of  subrogation 
a  lien  for  the  amount  so  paid  which  in  re- 
spect of  priority  occupies  the  same  position 
as  the  tax  lien.  Manning  v.  Tuthlll,  30  N. 
J.  Eq.  29;  Fiacre  v.  Chapman,  32  N.  J.  Eq. 
463;  Schatt  r.  Grosch,  31  N.  J.  Eq.  199; 
Sldenborg  v.  Ely,  90  N.  Y.  257,  43  Am.  Rep. 
163.  If  the  mortgagee  does  not  see  fit  to 
pay  the  taxes  before  the  sale  Is  held,  the 
statute  protects  him  by  giving  him  a  most 
ample  right  of  redemption.  After  sale,  and 
before  redemption,  the  mortgagee's  Interest 
stands  practically  transferred  to  the  fond, 
and  he  Is  permitted  to  come  into  court  and 
have  any  excess  paid  by  the  purchaser  over 
and  above  the  tax  lien  applied  to  the  satis- 
faction of  his  mortgage  debt  If,  In  order  to 
redeem,  the  mortgagee  Is  obliged  to  pay 
Hens  which  the  purchaser  has  paid  In  addi- 
tion to  the  tax  lien  for  which  the  sale  was 
held,  the  statute  gives  the  mortgagee  a  lien 
for  the'  total  amount  which  he  has  thos  paid 
In  effecting  redemption.  The  statute  fur- 
ther expressly  gives  the  mortgagee  a  remedy 
for  the  enforcement  of  his  lien — the  lien 
which  he  has  acquired  by  subrogation — ei- 
ther In  a  suit  to  foreclose  his  mortgage  or  in 
a  separate  salt  If  all  the  provisions  of  this 
statute  are  read  together,  I  think  It  Is  qalte 
plain  that  the  intention  is  that  the  mortgagee 
shall  stand  with  the  owner,  and  that  the 
rights  which  he  can  enjoy  under  the  statute 
after  a  sale  held  In  pursuance  of  the  stat- 
ute are  those  which  are  expressly  provided 
or  rect^nlzed.  The  statute  does  not  in  terms 
prevent  the  owner  from  acquiring  a  tax  title 
which  will  cut  off  the  mortgagee,  and  yet 
such  a  prohibition.  It  is  conceded,  actually 
exists.  Of  course,  the  main  reason  for  this 
rule  arises  from  the  fact  that  the  owner  ordi- 
narily Is  primarily  liable  for  the  taxes,  and,  - 
as  between  himself  and  the  mortgagee,  ought 
to  pay  them.  In  determining  whether  the 
mortgagee  la  to  be  deemed  excluded  from  the 
class  of  possible  purchasers,  we  have  pre- 
sented, I  think,  merely  a  question  of  statu- 
tory construction.  We  must  ascertain  what 
the  statute  means.     I  i>ercelve  vny  strong 
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Indlcatlous  that  the  procedure  under  the 
Martin  act  for  thf  acquisition  of  tax  titles 
was  not  provided  for  the  use  of  either  own- 
er or  mortgagee.  This  construction  of  the 
statute  la  supported,  I  think,  by  the  policy 
of  the  law  which  is  to  induce  all  parties  In- 
terested In  real  estate  to  see  that  the  taxes 
are  paid.  Mortgagees  oftentimes  are  prac- 
tically owners  and  always  may  be  regarded 
as  part  owners  of  the  thing  which  is  taxed 
—of  the  thing  in  respect  of  which  the  state 
demands  its  money.  Mortgagees  should  be 
encouraged  to  influence  the  owners  of  the 
equity  to  keep  their  taxes  paid,  and  when 
that  is  not  done  to  come  forward  and  pay 
the  taxes  themselves  for  the  protection  of 
what  is  their  own  proper^.  It  would  tend 
to  the  accumulation  of  arrears  of  taxes  IC 
mortgagees  could  stand  by  indifferently  un- 
til a  tax  sale  should  be  held  at  which  they 
could  acquire  a  valid  tax  title  whl^h  in 
many  cases  would  save  the  expense  of  a 
foreclosure  suit.  The  above  are  some  of  the 
considerations  which  point  to  the  conclusion 
that  it  Is  not  the  intention  of  the  Martin  act 
that  a  mortgagee  who  may  get  the  benefit  of 
the  rights  and  remedies  provided  by  the  act 
for  mortgagees  shall  be  a  purchaser  so  as  to 
be  able  to  acquire  an  absolute  title  by  notice. 
'  Perhaps  the  whole  matter  may  be  summed 
up  in  the  statement  that  the  Martin  act  ex- 
pressly'  provides  for  the  protection  of  the 
mortgagee  upon  the  theory  that  bis  estate  is 
sold,  and  that  be  cannot  be  a  buyer  at  what 
is  bis  own  sale;  There  might  be  good  rea- 
sons for  permitting  the  mortgagee  to  buy  at 
the  tax  sale,  and  thereby  merge  the  mortgage 
title  subject  to  a  restoration  of  the  original 
status  upon  redemption  by  the  owner,  if  the 
mortgagee  were  not  otherwise  fully  protect- 
ed by  express  provisions  of  the  statute.  Both 
owner  and  mortgagee  are  sold  out  The  pur- 
dutser  takes  their  estates.  Both  owner  and 
mortgagee  are  allowed  a  wide  privilege  of 
redemption,  and  the  mortgagor  is  vested  with 
a  most  Important  and  protective  right  of  sub- 
rogation In  respect  of  the  payment  of  taxes. 
Both  owner  and  tnortgagee  may  I  think 
very  properly  be  considered  as  confined  to 
these  ample  remedies  of  redemption  and  sub- 
rogation. These  remedies  greatly  modify  the 
title  which  any  purchaser  can  take  through 
the  tax  sale.  The  status  thus  seems  to  de- 
fine the  rights  of  two  classes,  and  the  rights 
created  for  each  class  are  in  derogation  of 
the  rights  created  for  the  other  class.  The 
pordiaser  in  time  may  acquire  absolutely 
the  estate  of  both  owner  and  mortgagee.  On 
the  other  hand,  both  owner  and  mortgagee 
have  a  right  to  redeem  which  can  only  be 
extinguished  after  notice  has  been  served 
upon  them  and  a  period  of  time  has  elapsed 
during  which  they  may  save  their  estates. 
Last  of  all,  the  equities  between  the  owner 
and  tlie  mortgagee  in  case  the  mortgagee  re- 
deems are  protected  and  enforced  by  the 
most  ample  right  of  subrogation  which  Is, 


given  to  the  mortgagee  against  the  mort- 
gagor. The  whole  situation  to  my  mind 
impliedly  excludes  the  mortgagee  from  claim- 
ing at  his  option  to  exercise  the  statutory 
rights  of  redemption  and  subrogation  ac- 
corded to  him  as  mortgagee,  or  what  may 
be  called  the  antagonistic  rights  which  the 
purchaser  acquired  as  against  both  owner 
and  mortgagee. 

2.  It  does  not  follow  that  the  defendant 
must  lose  the  amount  of  the  tax  lien  which 
she  paid  to  the  tax  ctHlector  in  the  form 
of  a  bid  for  the  property.  I  think  she  stands 
in  the  same  position  as  if,  instead  of  bid- 
ding the  amount  of  the  tax  lien  at  the  sale^ 
she  had  paid  the  same  amount  in  discharge' 
of  the  tax  lien  before  the  sale  was  held.  If 
the  Martin  act  does  not  contemplate  that  a 
mortgagee  who  is  specially  cared  for  by  the 
act  shall  be  a  purchaser  at  the  tax  sale,  it 
follows  that,  when  a  mortgagee  assumes  to 
do  this  thing,  what  in  fact  he  does  is  to 
pay  off  the  tax  lien  and  acquire  the  same  by 
subrogation.  No  practical  difficulty  will  be 
encountered  in  dealing  with  the  situation  on 
this  theory  In  case  the  mortgagee  should 
pay  more  than  the  amount  of  the  tax  lien. 
I  think  that  the  defendant  occupies  substan- 
tially the  same  position  as  the  holder  of  two 
mortgages  who  forecloses  the  second  and 
sells  subject  to  the  first  The  claim  on  be- 
half of  the  complainant  that  the  defendant 
lost  her  lien  for  the  taxes  seems  to  me  to  be 
without  any  equitable  basis.  There  is  no 
proof  that  the  complainants  at  the  foredo- ' 
sura  sale  did  not  have  full  notice  of  all  the 
tax  Ilena  which  at  that  time  Incumbered  the 
property.  The  taxes  which  the  defendant 
paid  were  a  matter  of  public  record.  Nei- 
ther the  complainants  nor  any  possible  pur- 
chasers were  misled  by  any  conduct  of  the 
defendant  The  defendant  was  openly  un- 
dertaking to  foreclose  her  mortgage  while 
she  still  held  her  tax  title,  or  tax  claim,  tor 
what  It  might  be  worth,  and  all  parties  in- 
terested must  be  presumed  to  have  under- 
stood the  exact  situation.  It  may  be  that 
the  defendant  after  foreclosing  her  mort- 
gage and  neglecting  to  bring  in  her  tax  lien 
or  claim  would  not  be  allowed  costs  in  a 
subsequent  suit  for  the  enforcement  of  that 
lien.  I  do  not  see  how  the  complainants 
have  been  subjected  to  any  disadvantage  be- 
cause the  tax  lien  was  kept  out  of  the  fore- 
closure suit  if  they  are  protected  against 
unnecessary  costs  of  suit  In  the  case  of 
Manning  v.  Tuthill,  supra.  Chancellor  Run- 
yon  most  positively  upheld  the  right  of  the 
mortgagee  who  has  paid  the  tax  to  a  lien  by 
subrogation.  In  that  ease^  however,  the 
mortgagee  paid  the  tax,  and  thereby  appar- 
ently canceled  the  tax  lien,  and  the  land  was 
then  sold  apparently  free  and  clear  of  taxes. 
Subsequently  the  mortgagee  endeavored  to 
compel  this  purchaser  to  reimburse  him  the 
amount  of  the  tax  so  paid.    This  claim  waa 
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aot  sustained.  Tbe  mortgagee  bad  already* 
failed  to  recover  against  tbe  purcbaser  In  an 
action  at  law  based  on  an  alleged  promise 
of  tbe  purcbaser  to  repay  tbe  amount  of  tbe 
tax.  Tbe  case  is  widely  different  from  tbe 
present  one  in  a  most  important  particular. 
Tbe  mortgagee,  baring  allowed  the  land  to 
be  sold  to  a  purcbaser  apparently  free  from 
tbe  tax  lien,  undertook  In  a  subsequent  suit 
to  bave  tbe  canceled  lien  reljifitated  for  bis 
benefit  He  asked  to  be  subrogated  .to  tbe 
original  bolder  of  tbe  lien  wben  be  bimself 
bad  canceled  tbe  lien  and  caused  tbe  land  to 
be  sold  apparently  free  from  it  Under  tbe 
evidence  In  the  present  case,  as  we  have 
seen,  tbe  complainants  are  charged  with  hav- 
ing made  their  bid  and  bought  tbe  property 
wltb  full  notice  that  the  defendant  was  hold- 
ing tbe  tax  certiflcate,  having  never  intend- 
ed to  pay  the  tax  or  cancel  tbe  tax  lien,  and 
that  such  Hen  was  outstanding  in  full  force 
as  undoubtedly  appeared  from  tbe  public 
records.  If,  however,  any  course  of  reason- 
ing leads  to  tbe  result  that  tbe  defendant 
has  lost  her  Ucn,  it  must  be  borne  in  mind 
that  tbe  defendant  is  not  coming  into  court 
and  asking  to  have  such  lien  enforced.  On 
the  other  band,  complainants  are  standing 
in  a  court  of  equity,  and  asking  that  court 
to  aid  them  against  this  defendant  They 
are  seeking  equity,  and  they  must  do  equity. 
This  property  was  primarily  bound  to  pay 
tbe  tax  which  the  defendant  paid,  and  the 
defendant  bad  tbe  right  to  pay  this  tax  and 
collect  it  at  tbe  same  time  wben  she  collect- 
ed tbe  amount  of  her  mortgage.  Tbe  land 
was  offered  to  the  public  for  sale  In  tbe  fore- 
close suit  charged  with  tbe  amount  of  the 
taxes  paid  by  tbe  defendant  as  a  prior  in- 
cumbrance. No  court  of  equity  In  my  judg- 
iment  would  give  to  tbe  complainants  tbe  re- 
lief which  tbey  ask  for  against  the  defend- 
ant which  Involves  compelling  the  defendant 
■to  surrender  her  tax  title  excepting  upon 
condition  that  complainants  pay  the  defend- 
ant tbe  amount  represented  by  tbe  tax  cer- 
tificate with  Interest 

8.  No  costs  should  be  allowed  to  either 
party  in  this  case,  as  each  party  has  been  in 
part  successful.  Tbe  complainants  have 
sought  to  strip  tbe  defendant  of  her  tax 
title  or  tax  lien  without  paying  her  anything 
for  It  Tbe  defendant,  on  the  other  band, 
has  sought  to  have  tbe  complainants'  bill  dls- 
jnlssed,  and  her  title  under  her  tax  deed  ad- 
Judged  absolute.  In  my  Judgment  each  party 
has  contended  for  what  is  inequitable,  and 
therefore  neither  should  have  costs. 

4.  Counsel  will  bear  in  mind  that  this  case 
has  been  argued  upon  tbe  assumption  that 
the  bill  of  complaint  has  been  amended  so 
as  to  set  up  the  procurement  of  tbe  tax  deed 
after  tbe  bill  was  filed.  Tbe  amendment  is 
by  way  of  supplement  under  the  rule.  This 
amendment,  however,  must  be  made  before 
tbe  decree  is  advised. 


ere  N.  J.  B.  MB) 
EBAH  ▼.  WASSlklBR  et  aL 

(Court  of  Cbancery  of  New  Jersey.     Nov.  11, 
1908.) 

1.  SPEcino  Pebfobuance  (J  32*)— -Contract* 
—Sufficiency— Past  Pebfobmancb. 

A  contract  to  convey  lands  can  be  specifical- 
ly enforced,  though  it  is  signed  by  the  vendor 
only,  where  the  purcbaser  has  paid  all  the  price 
to  be  paid  in  cash,  and  has  entered  into  pos- 
session. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  I  91 ;   Dec.  Dig.  f  32.*J 

2.  Speoifio  Pebformanck  (S  82*)— Contract 
—Mdtualitt— Unilateral  CoNTnAcrs. 

A  unilateral  contract  to  convey  land  ceases 
to  be  unilateral  on  tbe  purcbaser  filing  a  bill 
for  specific  performance  thereof. 

[Ed.  Note. — For  other  oases,  see  Specific  Per- 
formance, Dec  Dig.  I  82.*] 

3.  Specific  Performance  (|  116*)— Pleadino 

—  Answer  —  Admissions  —  Riohts  of  De> 

FENDANT. 

On  a  bill 'for  specific  performance,  defend- 
ant cannot  admit  that  there  was  a  contract, 
and  then  set  out  a  materially  different  contract 
from  the  one  allcf^d  in  the  bill,  making  the 
one  so  set  out  binding  upon  complainant,  tboueh 
the  parties  are  bound  by  the  statements  in  tbe 
answer  in  so  far  as  tbey  are  admissions,  or  ad- 
miiisions  without  substantial  variation  from  the 
bill ;  and,  where  defendant  admits  a  substitntp 
ed  contract,  complainant  can  have  specific  per- 
formance thereof,  if  be  chooses  to  perform  it  oa 
his  part 

[Ed.  Note.— For  other  cases,  see  Spedfie  Per- 
formance, Dec.  Dig.  f  llti.*J 

4.  Specific  Pebformance  (|  28*)— Contbact 

—  Cebtaintt  —  Obal  Contbact  to  Convkt 
Land. 

A  bill  to  specifically  enforce  an  oral  con- 
tract to  convey  land  will  be  dismissed,  where 
the  terms  of  the  contract  are  uncertain. 

[Bd.  Note. — ^For  other  cases,  see  Snecifie  Pei^ 
formance,  Cent  Dig.  g§  Cl-68;  Dec.  Dig.  i  28.»1 

5.  Specific  Performance  (f  52*)— Defenses- 
Mistake  OF  Fact. 

Pure  mistake  of  fact  will  sometimes  defeat 
specific  performance. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {  155 ;  Dec  Dig.  {  52.*] 

6.  Specific  Performance  (J  12*)- Defenses-" 
Defendant's  Neoliqence. 

One  cannot  defeat  specific  performance  of 
a  contract  because  of  the  omission  of  terms 
therefrom  resulting  from  bis  own  negligence. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec  Dig.  I  12.*] 

7.  Specific  Performance  n  46*)— Pabt  Peb- 
formance—Contract  TO  Convey  Land. 

That  the  purchaser  has  completed  his  part 
of  a  contract  for  conveyance  of  land,  and  gone 
into  possession,  entitles  him  to  specific  per- 
formance, whether  it  be  nnder  an  oral  or  writ- 
ten contract 

[EJd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {  128;  Dec  Dig.  i  40.*] 

&  Specific  Performance  (i  120*)— Evidbnoe 
—Oral  Contract  to  Convex  Land. 

If  the  purcbaser  under  a  contract  to  convey 
lands,  suing  for  specific  performance,  is  com- 
pelled to  stand  upon  an  oral  contract,  he  can 
refer  to  a  receipt  for  part  of  the  purchase  mon- 
ey to  show  tbe  terms  of  tbe  contract 

[Ed.  Note.— For  other  cases,  see  Specific  Fet^ 
formance,  Dec  Dig.  (  120.*] 
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9.  VENDOB  AMD  PiTBOHASSB  (t  1S4*)— TlTUi  OT 
VENDOB — INCUKBBANCES — KESTRICmVE  COV- 
EITANTS   IN    C!ONVBTANCE. 

Omplainant,  having  bargained  for  land  un- 
derstanding that  he  was  to  receive  title  free  of 
incumbrances,  can  insist  upon  a  conveyance  free 
of  restrictive  covenants. 

fEd.  Notfc— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  gj  2S0,  252;  Dec.  Dig. 
«  134.*] 

10.  Specific  Pehtobmance  (8  121*)  —  Evi- 
dence—Conteact  TO  Convey  Land. 

Evidence  held  to  entitle  the  purchaser,  un- 
der a  contract  to  convey  land,  to  specific  per^ 
fonnance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  i  121.*] 

11.  Specific  Pebfoemance  (|  127*)  —  Relief 
Awarded— Refusal  or  Wife  to  Release 
DOWEB— Relinquishxert-^udioial   Pow- 

EB. 

One  taking  a  decree  of-  specific  performance 
of  a  contract  to  convey  land  must  take  title 
subject  to  the  vendor's  wife's  right  of  dower,  un- 
less she  voluntarily  releases  it,  since  the  Court 
of  Chancery  can  only  compel  a  wife  to  release 
her  right  in  the  manner  prescribed  by  statute 
or  in  a  case  of  clear  fraud. 

[Bd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dee.  Dig.  |  127.*] 

12.  DOWBB  (§  40*)— iNCHOATS  RiOHT— RELIN- 
QUISHMENT—EVIDENCE. 

In  a  suit  to  specifically  enforce  a  contract 
to  convey  land,  a  deed,  properly  executed  and 
acknowledged  by  the  vendor  and  bis  wife,  is  evi- 
dence of  her  willingness  to  relinquish  her  dower. 
[Ed.  Note. — For  other  cases,  see  Dower,  Cent. 
Dig.  H  154-175;  Dec.  Dig.  g  49.*] 

13.  Specific  Perfokmance  (g  127*)  — Relief 
Awarded — ^Deliveby  of  Deed. 

Where,  in  a  suit  to  specifically  enforce  a 
contract  to  convey  land,  it  appears  that  the 
vendor  and  his  wife  have  executed  and  ac- 
knowledged a  deed  to  complainant  and  his  wife, 
the  court  can  decree  a  delivery  of  such  deed,  if 
complainant  will  accept  it,  tnus  avoiding  the 
necessity  of  complainant  taking  title  subject  to 
the  wife's  dower  right. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  g  410 ;   Dec.  Dig.  g  127.*] 

14.  Specific  Pebfobmance  (g  106*)— Parties 
—Wife  of  Vendee  in  Contract  to  Convey 
Land — Pleading. 

If  one  suing  to  specifically  enforce  a  con- 
tract to  convey  land  would  exercise  an  option 
to  take  a  deed  already  made  to  him  and  his 
wife  by  the  vendor  and  his  wife,  his  wife  should 
be  a  party  complainant,  and  the  bill  should  al- 
lege the  execution  of  the  deed  and  pray  for  its 
delivery. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  i  106.*] 

15k  Specific  Pebfobuanck  (|  114*)  —  Plead- 
ing—Contract  BY  One  to  Convey  Land 
Held  by  Another. 

A  bill  to  specifically  enforce  a  contract 
signed  by  one  defendant  to  convey  land  held  by 
another  defendant  should  show  such  situation. 

(Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  i  114.*] 

16.  Specific  Pebfobmance  (J  114*)  —  Plead- 
ing— Possession  of  Complainant. 

Complainant,  in  a  suit  to  specifically  en- 
force a  contract  to  convey  land,  having  been 
in  possession  since  a  certain  date,  should  show 
that  fact  in  his  bill. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Dec  Dig.  g  114.*] 


BUI  by  Jacob  L.  Krah  against  John  Wass- 
mer  and  others.  On  final  hearing  on  bill, 
answer,  replication,  and  proofs.  Decree  toe 
complainant.  . 

James  McDermott,  for  complainant  Franlc 
E.  Bradner  and  Frank  Volght,  for  defend- 
ants. 

HOWELL,  V.  C.  The  bill  In  this  case  la' 
filed  against  Wassmer  and  Raddiffe  to  com- 
pel the  specific  performance  of  an  allied 
contract  to  convey  lands.  The  so-called  con- 
tract, a  copy  of  which  is  given  below,  was 
signed  by  Wassmer,  although  the  title  to  the 
lands  in  question  was  In  Raddiffe.  It  was 
testified  at  the  hearing  that  Wassmer  and 
RadclIfTe  had  some  sort  of  a  Joint  Interest  In 
a  number  of  lots  of  land,  of  which  the  one  in 
question  was  one,  although  their  titles  were 
separate  and  distinct,  and  that  Wassmer  bad 
authority  from  Raddiffe,  to  make  the  con- 
tract In  question.  The  bill  does  not  state 
wbetber  the  agreement  was  In  writing  or  not. 
The  answer  alleges  that  it  was  oral,  and  it 
sets  out  what  the  defendants  claim  the  con- 
tract was.  The  difference  between  the  two 
consists  In  this:  The  defendants,  wlio  are  the 
vendors,  claim  that  it  was  agreed  that  the 
land  should  be  conveyed  with  certain  cove- 
nants restricting  Its  use;  the  complainant, 
wtio  is  the  vendee,  claims  that  there  was  no 
such  agreement  The  agreement  between  the ' 
parties  was  made  in  Sept^nber,  1907,  at 
which  time  the  vendee  paid  $50  on  account  ot 
the  purchase  money,  and  took  a  receipt  there- 
for, which  has  been  destroyed.  On  October  3, 
1807,  he  paid  $760  more,  making  $800  up  to 
that  time,  and  some  time  prior  to  October  19, 
1907,  he  paid  the  further  sum  of  $202,  these 
three  payment^  aggregating  the  total  amount 
of  the  purchase  money  that  was  to  be  paid 
In  cash.  The  land  was  subject  to  a  mortgat^e 
held  by  a  bolldlng  and  loan  asaoclatlon  oa 
which  tlie  vendors  were  liable  as  bondsmen. 
Some  time  between  the  first  and  last  payment 
of  the  purchase-money  Installments  the  ven- 
dee executed  a  new  bond  and  mortgage  In  his 
own  name  to  take  the  place  of  the  ernes  pre- 
viously executed  by  tlie  vendors  and  held  by 
the  building  and  loan  association ;  these  be- 
ing steps  preliminary  to  the  taking  of  the 
title.  At  the  time  the  vendee  made  the  pay- 
ment of  the  $750  Installment  of  the  purchase 
money  he  received  a  receipt  for  it,  of  which 
the  following  is  a  copy:  "Irvlngton,  N.  J., 
Oct  3rd/07.  Received  from  J.  L.  Krah  the 
sum  of  eight  hundred  dollars  on  accotmt  of 
purchase  price  of  Smith  St  property,  pur- 
chase price  to  be  thirty-five  hundred  and  fifty 
dollars,  two  htmdred  and  two  dollars  to  be 
paid  on  or  before  Oct  19th/07.  The  balance 
to  be  paid  by  said  J.  L.  Krah  assuming  and 
agreeing  to  pay  a  present  building  and  loan 
mortgage  now  ujpon  the  above  premises  for 
twenty-five  himdred  and  forty-eight  dollars. 
John  Wassmer."    On  October   4,   1907,   the 
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vendee,  with  the  knowledge  and  consent  of 
the  vendors,  took  possession  of  the  said  prem- 
ises, and  with  his  wife  and  family  has  ac- 
tually resided  thereon  until  this  time.  About 
the  time  the  complainant  entered  into  posses- 
sion the  defendant  Radcliffe  and  his  wife 
executed  in  due  form  of  law,  and  properly  ac- 
knowledged, a  deed  of  conveyance  to  the  com- 
plainant and  his  wife  for  the  lands  in  ques- 
tion, which  deed  did  not  contain  the  restric- 
tive covenant  that  the  vendors  now  insist 
upon. 

The  defendants  claim  that  the  receipt 
above  set  aat  Is  not  a  contract,  or  at  least  if 
It  Is  a  contract.  It  belongs  to  that  class  which 
Is  known  as  "unilateral  contracts,"  and  is  not 
specifically  enforceable  in  equity.  The  law 
In  relation  to  contracts  of  this  class  has  re- 
ceived a  great  deal  of  judicial  attention  in 
this  state.  In  Cramer  v.  Mooney,  69  N.  J. 
■Bq.  164,  44  Atl.  625,  It  was  held  that  a  con- 
tract for  sale  of  lands,  though  signed  only 
by  the  vendor,  would  not  be  held  to  be  uni- 
lateral in  a  case  where  the  vendee  had  paid 
nine-tenths  of  the  purchase  money,  and  had 
tendered  the  balance  thereof  and  had  entered 
into  possession  of  the  lands.  Vice  Chancellor 
Grey  says:  "The  defendant  has  not  only 
paid  to  the  vendor  complainant  the  greater 
part  of  the  purchase  money,  but  has  actually 
entered  Into  possession  of  the  premises  and 
tendered  the  balance  of  the  agreed  price,  and 
demanded  a  deed  and  the  clearing  of  the  title, 
and  the  complainant  has  accepted  him  as  a 
purchaser,  and  tendered  him  a  deed,  and  now 
flies  his  bill  to  enforce  payment  These  acts 
of  part  performance  are  sufllcient  to  establish 
a  contract  between  the  complainant  and  de- 
fendant which  would  be  enforced  in  equity 
even  If  entirely  by  parol."  Even  If  the  case 
stood  upon  this  so-called  unilateral  contract, 
It  ceased  to  be  unilateral  the  very  moment 
the  vendee  filed  his  bUl  for  the  specific  per- 
formance of  the  contract.  Richards  v.  Oreen, 
23  N.  J.  Eq.  536.  In  that  case  Chief  Justice 
Beasley,  in  the  opinion  in  the  Court  of  Ap- 
peals says:  "Rut  it  will  be  observed  that, 
when  such  contracts  come  to  be  enforced  In 
equity,  they  cease  to  be  unilateral,  for  upon 
filing  the  bill  the  party  who  was  before  un- 
bound puts  himself  under  all  the  obligations 
of  the  contract.  Ry  his  own  act  he  makes 
the  contract  mutual,  and  the  other  party  is 
enabled  to  enforce  It.  The  consequence  is 
that  in  every  case  that  I  can  find  where  spe- 
cific performance  has  been  ordered  a  mutual 
remedy  existed  upon  it  at  the  time  of  the 
rendering  of  the  decree."  I  must  therefore 
hold  that  this  objection  Is  untenable. 

The  vendors  next  claim  that,  inasmuch  as 
the  bill  does  not  set  out  the  fact  that  the 
agreement  was  in  writing,  the  vendee  cannot 
have  a  decree  because  of  the  statute  of 
frauds,  the  benefit  of  which  the  vendors 
claim,  and  that  it  was  competent  for  the  de- 
fendants, by  an  answer  In  such  case,  to  set 
up  their  version  of  the  oral  agreement,  and 
that  the  agreement  so  set  up,  without  any 
evidence  or  proof  of  any  nature,  Is  binding  on 


the  complainant.  In  Ashmore  v.  Evans,  11 
N.  J.  Eq.  151,  the  bill  alleged  a  parol  con- 
tract, which  it  prayed  might  be  specifically 
performed.  The  defendant  denied  the  agree- 
ment alleged  In  the  bill,  but  admitted  an  oral 
agreement,  which  did  not  substantially  differ 
from  the  one  set  out  In  the  bill.  The  defend- 
ant failed  to  Insist  upon  the  benefit  of  the 
statute,  and  the  court  held  that  the  agreement 
was  sufficiently  admitted.  It  has  been  a  con- 
stant practice  to  decree  the  specific  perform- 
ance of  oral  contracts  to  convey  land  in  cases 
In  which  the  contract  In  the  bill  Is  admitted, 
or  substantially  admitted,  by  the  answer. 
The  Inslstment  of  the  vendors  in  this  case, 
however,  goes  considerably  beyond  the  ruling 
in  any  case  that  I  have  been  able  to  find. 
They  maintain  that  they  may  admit  that 
there  was  a  contract,  and  that  they  may  then 
set  out  a  very  different  contract  from  the 
one  alleged  In  the  bill,  and  that  such  contract 
so  set  out  in  the  answer  is  binding  upon  the 
complainant  and  must  be  taken  as  the  con- 
tract which  was  made  between  the  parties. 
This  statement  hardly  needs  argument  to 
show  Its  fallacy.  It  would  permit  a  frandn- 
lent  defendant  to  Impose  upon  the  complain- 
ant any  sort  of  contract  that  he  might  choose 
to  put  in  his  answer,  and  would  drive  the 
complainant  to  an  abandonment  of  his  suit, 
or  compel  him  to  submit  to  a  possibly  outra- 
geous fraud.  The  parties  are  bound  by  state- 
ments made  by  the  defendant  In  his  answer 
In  so  far  as  they  are  admissions,  or  admis- 
sions without  substantial  variation  of  the 
charges  in  the  bill;  and,  where  the  defendant 
admits  a  substituted  contract,  the  complain- 
ant is  entitled  to  have  a  decree  for  the  spe- 
cific performance  of  the  substituted  contract 
if  he  chooses  to  perform  It  on  his  part,  and 
he  can  have  such  relief  In  his  suit  on  the 
original  contract.  Ryno  v.  Darby,  20  N.  J. 
Eq.  231.  If  on  the  whole  case  the  terms  of 
the  oral  contract  are  uncertain,  the  bill  will 
be  dismissed.  Clow  v.  Taylor,  27  N.  J.  Eq. 
418.  The  defendant's  contention  on  this  point 
must  also  be  rejected. 

It  Is  also  urged  that  the  defendants'  ven- 
dors intended  that  certain  restrictions  should 
be  part  and  parcel  of  the  contract,  and  that 
they  were  omitted  from  it  and  from  the  deed 
by  mistake.  Pure  mistake  of  fact  Is  some- 
times a  defense  to  a  suit  for  specific  perform- 
ance. McOormick  v.  Stephany,  57  N.  J.  Eq. 
257,  41  Atl.  &10.  But  the  circumstances  of 
this  case  do  not  Indicate  that  the  vendors 
acted  under  any  misapprehension  of  fact 
whatever.  They  rather  show  that,  if  any 
term  was  omitted  from  the  contract  and 
from  the  deed  it  was  the  result  of  their  own 
negligence,  and  not  of  mistake,  and  It  is 
well  settled  that  this  court  will  never  re- 
lieve a  party  from  the  consequences  of  his 
own  negligence.  Cairo  &  Fulton  Railroad 
T.  Titus,  27  N.  J.  Eq.  106;  Phillips  v.  Pul- 
len,  45  N.  J.  Eq.  6,  10  Atl.  9.  This  inslst- 
ment of  the  vendors  must  likewise  fall.  I 
think  that,  whether  the  complainant  relies 
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upon  the  receipt  of  October  3,  1907,  or  upon 
an  oral  contract  of  the  character  which  muat 
be  Inferred  from  the  bill,  he  hi^a  a  valid  con- 
tract which  is  enforceable  in  this  court. 
The  bill  states  the  complainant's  idea  of 
the  contract,  and  it  turns  out  that  he  has 
completed  the  contract  which  he  has  set  out 
by  payment  of  the  full  consideration,  and 
was  thereupon  let  into  possession  at  the 
time  of  the  payment  This  of  Itself  would 
give  the  complainant  a  right  to  a  decree  for 
a  deed  in  accordance  with  the  contract  that 
was  proved,  whether  it  be  an  oral  contract 
or  the  written  one  of  October  3,  1907.  If 
the  complainant  Is  compelled  to  stand  upon 
the  oral  contract,  I  think  he  may  refer  to 
the  receipt  for  the  purpose  of  showing  what 
the  terms  of  the  oral  bargain  were. 

It  is  insisted  that  Mrs.  Krah,  the  wife  of 
the  complainant,  had  notice  that  the  lands 
were  restricted.  This  evidence  consisted 
of  three  items.  She  saw  an  advertisement 
In  a  newspaper  of  the  sale  of  the  property  in 
question,  which  described  it  as  being  situate 
in  a  restricted  section.  There  Is  a  large 
painted  sign  at  the  bead  of  the  street  on 
which  the  property  is  located,  which  de- 
scribes the  neighborhood  as  a  restricted 
neighborhood.  The  agent  of  the  vendors  told 
her  that  the  property  was  restricted,  so 
that  there  could  be  no  nuisance,  no  saloons, 
and  that  all  houses  were  required  to  be  built 
on  the  same  street  line.  This  was  entirely 
oral.  No  one  had  any  written  document 
showing  exactly  what  the  restrictions  were 
or  were  to  be.  The  defendant  RadclUf  e,  who 
talked  with  the  complainant,  never  mention- 
ed the  restrictions  at  all,  and  It  does  not 
appear  that  the  complainant  ever  had 
brought  home  to  his  knowledge  the  fact 
that  any  restrictions  were  intended  to  be 
inserted  in  the  deed.  There  is  no  positive 
proof  in  the  case  as  to  exactly  what  restric- 
tions the  defendants  are  insisting  upon. 
The  allegations  of  the  Mil  in  that  behalf  are 
not  supported.  The  agent  of  the  vendors 
was  called,  and  gave  his  evidence,  as  is 
above  stated.  They  also  called  a  witness 
named  Ecker,  who  purchased  a  lot  from  the 
vendors,  and  who  testified  that  the  restric- 
tions were  that  the  fronts  of  the  houses 
shonld  all  be  built  on  one  line,  and  that 
the  houses  should  be  three-story  houses; 
tliat  there  shonld  be  no  factories,  saloons, 
or  breweries  on  the  premises.  If  the  court 
were  satisfied  that  it  was  intended  that  the 
use  of  the  land  should  be  restricted,  there  is 
nothing  in  the  case  to  indicate  what  restric- 
tions were  intended  or  were  agreed  upon. 
I  am  therefore  of  opinion  that  when  the 
complainant  bargained  for  the  premises  in 
question  be  did  so  with  the  Idea  that  he  was 
to  receive  the  title  to  the  property  free  and 
dear  of  all  incumbrances,  and  that  he  is 
now  entitled  to  insist  upon  a  conveyance 
without  the  restrictions  which  the  defend- 
ants are  attempting  to  impose  upon  him. 
Lonnsbery  v.  Locander,  25  N.  J.   Eq.   554, 


The  case  does  not  differ  In  its  essential  fea- 
tures from  Rictiards  v.  Green,  23  N.  J.  Bq. 
536.  In  that  case  the  complainant  set  forth 
two  agreements,  the  first  being  oral,  whereby 
the  defendant  Richards  agreed  to  convey  to 
the  complainant  Mr.  Green  a  house  and  lot 
for  $2,500,  to  be  paid  for  as  follows:  Five 
hundred  dollars  in  cash,  and  the  remainder 
secured  by  t>ond  with  an  accompanying  mort- 
gage covering  the  premises.  The  other  agree- 
ment was  an  instrument  In  writing  in  favor 
of  the  wife  of  the  complainant  Green,  which 
was  signed  by  the  defendant  Richards  alone. 
In  that  case  the  complainant  was  permitted 
to  enter  into  possession  of  the  premises; 
and  the  cburt  examined  into  the  oral  agree- 
ment, and  into  the  written  agreement,  for 
the  puriwse  of  ascertaining  what  the  terms 
of  the  actual  agreement  were.  The  com- 
plainant was  given  a  decree  for  specific  per- 
formance. 

In  this  case  on  the  evidence  the  complain- 
ant is  entitled  to  a  decree.  Unless  he  can 
have  relief  in  this  court  and  In  this  suit,  he 
will  be  in  the  anomalous  position  of  having 
a  right  to  the  possession  of  the  land,  and 
of  being  In  actual  possession,  in  pursuance 
of  tliat  right,  without  any  legally  defensible 
or  transmissible  title.  If,  however,  lie  takes 
a  decree  in  accordance  with  the  prayer  of  his 
bill,  he  wUl  be  obliged  to  take  the  title  sub- 
ject to  the  inchoate  right  of  dower  of  Mrs. 
Radcliffe,  unless  she  is  willing,  voluntarily 
and  gratis,  to  release  her  Interest,  for  this 
court  has  no  authority  to  compel  the  wife 
to  relinquish  her  right  except  In  the  manner 
pointed  out  by  the  statute,  and  except,  also, 
in  a  case  of  clear  fraud.  Hawralty  v.  War- 
ren, 18  N.  J.  Eq.  124,  90  Am.  Dec.  613;  Pee- 
ler ▼.  Levy,  26  N.  J.  Bq.  330.  It  appears, 
as  already  stated,  that  a  deed  was  executed 
by  the  defendants  Radcliffe  and  wife  to  the 
complainant  and  his  wife.  This  deed  was 
before  the  court  at  the  hearing  as  an  exhibit 
It  appeared  to  have  been  executed  and  prop- 
erly acknowledged,  not  only  by  Radcliffe, 
but  by  his  wife  also,  which  may  be  taken 
as  evidence  that  she  was  willing  to  release 
her  right  In  Hulmes  v.  Thorpe,  5  N.  J.  E)q. 
415,  a  similar  situation  was  developed,  con- 
cerning which  the  Chancellor  said:  "It  may 
be  that  the  wife's  acknowledgment  of  the 
deed  in  this  case  shonld  be  considered  as 
equivalent  to  her  express  consent  to  execute 
it,  and  that  on  this  ground  the  court  would 
be  justified  in  making  a  decree  that  Thorpe 
deliver  a  deed  executed  by  him  and  his  wife, 
but  it  would  be  safer  for  the  court  to  decree 
the  delivery  of  the  deed  already  executed  by 
her,  and  perhaps  it  would  be  safer  for  the 
complainant."  I  will  follow  that  course  in 
this  case.  If  the  complainant  will  accept 
the  deed  already  ^ecuted  to  himself  and 
his  wife,  a  decree  will  be  made  that  such 
identical  deed  be  delivered.  If  he  will  not 
accept  this  deed,  he  may  have  a  decree  for 
specific  performance  against  Radcliffe  alone. 

While  the  complainant  is  entitled  to  the 
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relief  above  Indicated  upon  tbe  eTidence,  It 
ought  not  to  be  adjudged  to  blm  on  the  pres- 
ent state  of  the  pleadings.  I  find  tbe  fol- 
lowing defects  In  them  whicb  must  be  rem- 
edied: (1)  The  bill  IB  filed  by  Mr.  Krah 
alone.  If  be  Intends  to  take  advantage  of 
tbe  option  to  accept  tbe  deed  made  to  him- 
self and  bis  wife,  the  bill  should  be  amended 
by  adding  the  wife  as  a  party  complainant, 
alleging  the  execution  of  tbe  identical  deed 
in  question,  and  praying  that  it  should  be 
delivered.  (2)  It  appears  that  the  title  to 
the  premises  is  in  Mr.  Radciiffe  alone,  and 
not  In  Wassmer;  that  the  contract  Is  sign- 
ed by  Wassiner,  and  not  by  Radciiffe.  There 
should  be  a  proper  allegation  of  these  facts 
and  a  corresponding  amendment  to  tbe 
prayer.  (3)  It  appears  that  the  complainant 
has  been  in  possession  of  the  property  since 
October  4,  1907.  There  is  no  allegation  of 
this  most  Important  fact  in  tbe  bill,  and  it 
should  be  amended  accordingly.  Counsel 
may  find  on  closer  examination  that  tbe  bill 
may  need  amendment  in  other  particulars. 
On  account  of  these  glaring  defects  in  the 
bill,  and  the  complainant's  almost  entire 
misconception  of  bli^  cause  of  action,  I  think 
that  the  defendants  were  justified  in  answer- 
ing, and  that  it  would  not  be  equitable  to 
compel  them  to  pay  costa 

Tbe  decree  will  therefore  be  without  costs 
against  either  party. 


(71  N.  J.  B.  «09) 

tVOOMET  et  al.  r.  WOOX-SBT  et  aL 

(Court  of  Chancery  of  New  Jersey.    June  22, 

190G.) 

Judgment  (|  429»)— Equitablb  Relict. 

The  matters  involved  in  this  suit  are  rei 
adjudicata,  and  this  court  Is  bonnd  by  the  de- 
cree of  the  Court  of  Errors  and  Appeals  in 
Woolsey's  Case,  68  N.  J.  Eq.  703.  62  Atl.  HSO. 
[Ed.  Note.— For  other  cases,  see  Judgment; 
Cent  Dig.  S  808;  Dec.  Dig.  S  429.*1 

(Syllabus  by  the  Court.) 

BUI  by  Frank  Woolsey  and  others  against 
Virginia  M.  Woolsey  and  otbergL  Bill  di» 
missed. 

Decree  affirmed  67  Atl.  104T. 

Carrick  &  Wortendyke,  Jamea  Buchanan, 
and  Robert  H.  McCarter,  Atty.  (}en.,  for 
complainants.  Crouse  &  Perkins  and  Rich- 
ard V.  Llndabury,  for  defendants. 

BERGEN,  y.  O.  Tbe  complainants  seek  to 
restrain  the  enforcement  of  a  decree  of  the 
orphans'  court  of  tbe  county  of  Hudson,  en- 
tered in  compliance  with  the  mandate  of  the 
Court  of  Errors  and  Appeals  on  exceptions  to 
the  account  of  thecomplainantsas  executors  of 
the  last  will  of  Charles  A.  Woolsey,  deceased. 

Tbe  foundation  of  the  prayer  for  relief  Is 
that  the  only  question  raised' by  tbe  record 
In  tbe  accounting  proceedings  was  whether  the 
payments  for  which  allowances  were  asked 


had  been  actually  made  to  the  persons  nam- 
ed, and  that  no  issue  was  presented  by  the 
record  upon  which  the  appellate  court  could 
properly  rest  a  flndbig  refusing  tbe  applica- 
tion of  such  payments  towards  the  discharge 
of  the  principal  of  certain  legacies.  The  bill 
charges  that,  although  the  money  was  really 
paid  to  tbe  same  parties  now  claiming  it; 
credit  was  refused  complainants  for  $27,010.- 
85  so  paid,  because,  in  the  Judgment  of  the 
Court  of  Errors  and  Appeals,  such  payments 
ought  not  to  have  been  made  on  account  of 
annuities  until  legacies  amounting  to  |15,- 
000  and  a  trust  fund  of  $20,000  had  been  pro- 
vided for;  that  complainants,  as  such  ac- 
countants, are  decreed  Individually  respon- 
sible for  this  large  sum  under  the  rule  laid 
down  In  Appleton  v.  American  Malting  Co., 
05  N.  J.  Eq.  373,  54  Atl.  454,  by  which  pay- 
ments of  income,  made  to  and  unwittingly 
received  as  such  by  a  'beneficiary,  cannot 
be  charged  against  tbe  principal  of  a  fund 
from  which  it  is  falsely  represented  it  arises; 
and  they  insist  that  the  question  whether 
the  legatees  were  induced  to  exhaust  their 
principal  "by  the  mistaken  or  fraudulent  rep- 
resentation of  those  to  whom  he  had  intrust- 
ed It  that  what  has  been  paid  is  income" 
was  not  before  the  court,  and  that  so  mudi 
of  tbe  decree  as  adjudges  that  the  payments 
made  by  tbe  complainants  are  not  applicable 
to  tbe  principal  has  no  record  to  support  It, 
because,  no  such  issue  was  presented  for  ad- 
judication; that  tbe  only  issue  was  payment 
or  nonpayment,  and  that  the  application  of 
the  paj-ments  was  adjudged  without  record 
or  bearing.  They  also  claim,  and  have  un- 
dertaken to  show  in  this  cause^  that  all 
payments  for  which  credit  Is  denied  were 
made  upon  an  agreement  with  the  legatees 
that  they  were  to  be  charged  to  principal 
in  default  of  sufficient  estate  to  satisfy  an- 
nuities and  principal,  and  that  there  was  no 
misrepresentation  as  to  the  character  of  tbe 
payment,  but  assert  that  no  evidence  was 
offered  on  the  bearing  in  the  orphans'  court 
on  this  matter,  because  the  issue  as  framed 
did  not  permit  it  Tbe  complainants  further 
insist  that  the  will  Justified  them  in  holding 
testator's  Investments  In  the  paint  company 
as  a  secTu-ity  for  the  $20,000  trust,  and  that 
it  was  sufficiently  set  apart  to  warrant  tbem 
in  so  considering  it,  and  thereupon  to  pay 
the  life  tenant  annuities,  which  they  did 
to  the  extent  of  $7,499.72,  and  that  tbe  re- 
fusal to  allow  a  credit  to  them  for  that  sum 
because  they  had  not  set  apart  tbe  trust 
fund,  without  a  bearing  on  the  question  of 
their  right  under  tbe  will  to  bold  the  in- 
vestments In  the  company  as  security  for 
the  trust,  deprives  them  of  their  property 
without  due  process  of  law. 

The  defendants  have  answered  without 
questioning  the  propriety  of  the  method  par- 
sued,  and  much  testimony  has  been  taken, 
but  under  tbe  view  I  take  of  this  case  it  Is. 


*ror  oilier  eUM  ■••  lusa  toplo  ood  lactlon  NUMBER  la  Dae  &  Am.  Die*-  VXn  to  data,  *  Raportar  Indasts 


Digitized  by 


Google 


KJ.) 


L.  MABTIN  00.  ▼.  L.  MAKTIN  A  WILCKES  00. 


409 


only  necessary  to  refer  to  the  Items  In  the 
account  wbicb  are  subject  to  the  present 
consideration  of  the  court  By  the  decree  the 
accountants  are  charged  with  |27,016.85,  the 
sum  of  the  Items  for  which  credit  was  re- 
fused, and  also  with  the  balance,  which  the 
executors  admitted  they  had  In  hand,  of 
$5.986.8S,  a  total  of  ^,003.70,  with  which 
to  satisfy  the  trust  of  $20,000  and  also  $10.- 
960  balances  due  on  legacies,  making  a  total 
of  $30,990.  and  leaving  a  surplus  of  $2,053.70, 
which  complainants  say  la  properly  payable 
on  account  of  annuities,*  and,  having  once 
I>ald  It  to  these  defendants  on  that  account,  It 
is  Inequitable  to  require  tbem  to  pay  It  again. 
This.  I  think,  fairly  states  the  complainants' 
position. 

Considerable  testimony  was  taken  with  re- 
gard to  the  conduct  of  the  company,  the  In- 
crease of  salaries  of  the  officers,  and  charges 
of  mismanagement  made  and  denied;  but  I 
have  not  couBldered  these  matters,  because  no 
objection  was  made  to  the  charging  part  of 
the  account,  and  certainly  those  matters  were 
not  within  the  Issue  on  the  former  hearing, 
and  unexplained  charges  made  without  giv- 
ing parties  a  chance  to  be  heard  In  denial 
could  not  have  Influenced  the  court 

I  am  satisfied,  from  the  evidence  In  this 
cause,  that.  If  the  decree  assailed  is  res 
judicata  as  to  all  the  questions  raised  by  the 
complainants,  they  will  be  unfairly  deprived 
of  their  property:  but  this  situation  arises. 
In  my  opinion,  because  they  misunderstood 
the  issue,  or.  If  not,  negligently  omitted  to 
offer  the  evidence  at  hand  which  they  now 
claim  would  have  produced  a  dltferent  re- 
sult; but  In  either  case  this  court  cannot, 
and  ought  not  to,  interfere  In  the  absence 
of  any  charge  of  fraud  or  of  corrupt  prac- 
tices. But  the  complainants  insist  that  the 
result  reached  was  not  warranted  by  the  is- 
sues shown  In  the  record  sent  up  t^  the 
orphans'  court 

What  appears  In  the  record  Is  that  the 
complainants  presented  their  account  in  the 
orphans'  court,  to  which  exceptions  were 
filed,  and,  as  the  exceptions  are  alike  in  all 
cases  afCectlng  the  question  now  being  con- 
sidered, I  will  quote  but  one,  which  reads 
as  follows:  '^hat  the  sum  of  $14,832.82 
claimed  to  have  been  paid  by  said  executors 
to  December  31,  1902,  to  Mrs.  V.  M.  Woolsey, 
on  annuity  account,  was  not  in  fact  paid  by 
said  executors,  and  said  Item  Is  improperly 
credited  to  said  executors,  and  allowance 
tbereof  should  not  be  made."  The  purpose  of 
such  an  account  as  is  now  under  considera- 
tion Is  to  ascertain  what  estate  hath  come  to 
the  hands  of  the  executor,  what  disburse- 
noents  have  been  properly  made,  and  to  de- 
termine the  balance  in  band  to  answer  the 
bequests  of  the  testator;  and  it  seems  to 
me  indisputable  that  an  exception  which 
(Aarges  that  an  item  for  which  credit  is 
claimed  was  not  in  fact  paid  properly  raises 


the  question  of  the  legality  of  the  payment, 
for,  If  not  legal.  It  Is  no  payment  for  which 
an  allowance  should  be  given.  Manifestly 
the  exception  above  stated  requires  the  ac- 
countant to  show,  not  that  the  money  was 
passed  over  to  another,  but  that  it  was  a 
lawful  payment  or  a  payment  for  which  he 
should  have  a  credit  on  the  account  he  offers. 

In  this  case  the  court  of  last  resort  has  ad- 
judged what  credits  should  4>e  allowed,  and 
decreed  the  balance  in  hand  for  distribution 
under  the  will,  and  I  am  unable  to  discover 
any  reason,  nor  have  I  the  knowledge  of  any 
rule  of  law,  which  would  support  the  theory 
that  the  settlement  of  charges  and  disburse- 
ments and  the  ascertainment  of  the  balance 
for  which  an  executor  should  account  under 
the  circumstances  present  In  this  cause,  Is 
not  a  final  adjudication  of  the  questions. 
The  decree  does  not  undertake  to  distribute 
the  fund.  It  merely  fixes  the  balance  to  be 
accounted  tor,  and  If  the  manner  of  distribu- 
tion was  not  within  the  record,  and  was  not 
lawfully  passed  upon,  and  Is  not  res  judicata, 
the  very  questions  raised  here  can  be  more 
effectively  presented  on  the  application  for  a 
decree  for  distribution  or  offered  as  a  de- 
fense when  the  parties  who  are  entitled  to 
the  balance  found  by  the  decree  attempt  to 
enforce  their  claims.  The  balance  In  hand 
need  only  be  paid  to  those  lawfully  entitled 
to  It  If  the  question  of  the  application  of 
the  payments  to  the  legatees  Is  not  res  judi- 
cata here,  it  would  not  be  subject  to  that 
objection  in  another  forum;  but  If  the  ques- 
tion has  been  settled  by  the  highest  court 
In  the  state,  It  is  a  closed  door  In  all  our 
state  courts. 

The  ascertainment  of  the  balance  for 
which  an  executor  should  account  to  legatees 
does  not  usually  settle  the  .question  of  pay- 
ment to  legatees  or  distributees.  Whatever 
they  may  have  had  on  that  account  Is  a 
credit  to  which  the  executor  would  be  en- 
titled on  a  settlement  between  the  parties. 

Under  the  view  I  take  of  this  cause,  no 
equitable  ground  for  Interfering  with  the  de- 
cree is  presented,  and  the  bill  of  complaint 
should  be  dismissed. 


(16  N.  J.  E.  3S) 
I*  MARTIN  CO.  v.  li.  MARTIN  & 
WILCKES  CO. 

(Court  of  Chancery  of  New  Jersey.    Nov.  18, 

1908.) 
1.  CoBPOKATTons  (I  49*)— Naiib. 

In  a  suit  to  enjoin  the  use  of  a  corporate 
trade-name  and  to  recover  profits  diverted  by 
Buch  nse,  evidence  considered,  and  held  to  sliow 
that  the  act  of  defendant  company,  in  hiring  one 
who  had  been  a  member  of  plaintitF  company 
and  placing  bis  name  at  the  bead  of  the  former 
name,  so  as  to  read  L.  Martin  &  Wiickes  Com- 
pany, was  with  the  fraudulent  intent  to  imitate 
the  plaintiffs  name,  L.  Martin  Company,  and 
constitnted  unfair  competition. 

[E!d.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §  137;  Dec.  Dig.  I  49.*] 
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2.  COBFOKATIOITS  (!  49*)  — NaIOB  — RlQHT  TO 

Use— SiMiuiBnT. 

A  corporation,  apart  from  statntorr  pro- 
vision, has  not  the  right  to  so  use  an  individual's 
name,  in  forming  its  corporate  name,  as  to  imi- 
tate a  prior  corporate  name,  engaged  in  the  same 
business,  so  closely  that  OSe  public  would  be 
deceived ;  the  maxim,  "Sic  utere  tuo  ut  alienum 
non  Isdas,"  applying  to  everything  a  man  ha^ 
Inclnding  his  name. 

'  [Bid.  Note.— For  other  cases,  see  Gorporations, 
Cent.  Dig.  |  137;  Dec.  Dig.  {  49.*] 

8.   COBPOBATIONS  (j  49*)— Name— IMDIVIDUAI.8 

— Statotes. 

Laws  April  21,  1896  (P.  U  p.  280),  c  183, 
I  8,  providing  that  no  name  shall  be  assumed 
by  a  coTxwration  already  in  use  by  another  cor- 
poration, or  so  nearly  similar  thereto  as  to  lead 
to  uncertainty  or  confusion,  does  not  merely  im- 
pose a  duty  upon  the  Attorney  General  of  the 
state,  but  protects  all  corporations  created  un- 
der It  in  tne  use  of  their  corporate  names,  and 
hence  an  individual  name,  so  used  as  to  imitate 
a  prior  corporate  name  having  the  same  individ- 
nal  name,  by  which  the  public  are  deceived,  is 
within  the  terms  of  the  statute,  and  its  use  may 
be  enjoined. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
€ent  Dig.  |  137 ;  Dec.  Dig.  {  49.*] 

4.  CoBPOBATioNS  (t  49*)— Use  of  Cobpobatk 

NaMB— iNJtJRCTlOH- EXTKKT  OF  ReBTBAINT. 

Where  it  is  found  that  a  name  adopted  by  a 
corporation  is  so  nearly  similar  to  a  prior  cor- 
porate name,  both  corporations  being  engaged 
in  the  same  business,  as  to  entitle  the  latter  to 
an  injunction,  the  injunction  shoald  merely  re- 
strain the  former  from  carrying  on  the  same 
kind  of  business  unless  the  name  be  changed  so 
as  to  clearly  and  unmistakably  distinguish  the 
two  corporations  and  their  respective  business, 
and  it  cannot  permit  the  use  of  the  same  name 
with  only  quaii(ving  words  to  show  that  the 
company  is  a  different  one,  as  it  would  still  be 
deceptive  to  the  public. 

[Bid.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  {  48.*] 

6.  EQtntTT  d  11*)— JuBisDiCTiON— Fbattd. 

The  Court  of  Chancery  of  New  Jersey  has 
general  jurisdiction  in  all  cases  of  fraud,  and 
the  only  question  as  to  jurisdiction,  where  there 
is  fraud,  is  the  propriety  of  exercising  the  power 
which   the   court   undoubtedly   has. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent. 
Dig.  §i  21,  23,  24;   Dec.  Dig.  {  11.*] 

6.  EQUITT  (J  39*)— JUBIBDIOTION— iNJUHCTIOir 
— IHCIDENTAI.  ReUEF— ACCOUNTINO. 

In  all  cases  in  which  the  jurisdiction  of 
the  court  of  chancery,  based  on  fraud,  is  invok- 
ed to  obtain  purely  equitable  relief,  such  as  an 
injunction,  the  court  should  proceed  to  accom- 
plish complete  justice  and  enforce  all  the  com- 
plainant's rights  arising  out  of  the  fraud,  in- 
cluding the  ascertainment  and  award  of  all  dam- 
ages caused  by  the  fraud,  unliquidated  as  well 
as  liquidated. 

[Ed.  Note.^For  other  cases,  see  Equity,  Cent 
Dig.  gS  104-114;   Dec.  Dig.  {  39.*] 

7.  Tbadb-Mabks  awd  Tbade-Naites  (§  98*) 

— JUBISDICTION— GbANTINQ     COUPLETE     RE- 
UET  —  ACCOUKTING    FOB    PBOFITS  —  UNFAIB 

Competition. 

Where  a  court  of  chancery  has  taken  cog- 
nizance of  a  suit  for  unfair  competition  in  the 
use  of  a  corporate  trade-name,  in  which  an  in- 
junction is  sought  as  the  main  remedy,  the  court 
may  ^rant  the  injunction  and  authorize  an  ac- 
counting for  profits  claimed  to  have  tieen  di- 


verted by  the  ture  of  the  trade-nune  ••  an  fan 
ddental  relief. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  {  112;  Dec.  Di(. 
I  98.*] 

8.  IWJTJRCTIOH  (J  198*)- INCIDENTAI,  RZUKI^ 
AaSESSUENT  OF  Dauaoeb.      ' 

Where,  in  an  equity  suit  for  injunction  to 
restrain  the  use  of  a  corporate  name  similar  to 
a  prior  corporate  name,  an  accounting  for  di- 
veision  of  profits  is  ordered,  incidental  to  the 
injunction,  it  is  proper,  in  the  absence  of  a  re- 
quest to  have  the  damages  assessed  by  the  court, 
to  refer  the  assessment  of  damages  to  a  master. 


[Ed.  Note.— For  other 
Dec  Dig.  1 198.*] 


cases,  see  Injunction, 


Bnit  by  the  L.  Martin  Company  against  the 
L.  Martin  Sc  Wilckes  Company  to  restrain 
the  nse  of  the  latter's  corporate  name  as 
nnfalr  competition,  and  to  recover  profits 
diverted  by  reason  thereof.  Injunction  grant- 
ed, and  assessment  of  damages  referred  to 
master. 

Robert  H.  McCarter,  Atty.  Otsu,  and 
Charles  L.  Gerrlck,  for  complainant  Craig 
Marsh  and  Frank  P.  HcDennott,  for  de> 
fendant 

STEVENSON,  V.  O.  The  evidence  In  thl« 
case,  which  is  very  TOlnmnlons,  In  my  judg- 
ment establishes  a  plain  case  of  frand,  and 
an  equally  plain  violation  of  the  complain- 
ant's rights  In  respect  of  Its  corporate  name 
vested  In  It  by  virtue  of  the  provisions  of 
the  eighth  section  of  the  Corporation  Act, 
Laws  April  21,  1896  (P.  Lu  p.  280)  §  &  An 
appeal  having  been  taken  from  the  decree 
of  this  court  a  statement  of  the  "reasons" 
therefor  becomes  necessary. 

Inasmuch,  however,  as  the  complainant's 
right  to  Injunctive  relief,  which  manifestly 
was  the  principal  relief  for  whicb  Its  bill 
was '  filed,  has  become  an  academic  ques- 
tion by  reason  of  the  abandonment  by  the 
defendant  of  Its  corporate  name,  and  the 
substitution  of  a  corporate  name  which  seems 
to  distinguish  it  and  Its  business  from  the 
complainant  and  the  complainant's  business, 
such, statement  need  not  be  so  extensive  as 
otherwise  might  be  deemed  necessary.  Apart 
from  the  question  of  costs,  however,  the  issue 
still  in  litigation  between  the  parties  seems 
to  relate  solely  to  the  liability  of  the  de- 
fendant to  account  for  the  damages  or  di- 
version of  profits  which  the  decree  adjudges 
that  the  complainant  suffered  as  the  result 
of  the  defendant's  wrong.  Of  course  the  de- 
fendant Is  not  liable  to  account  for  profits 
or  to  pay  damages  to  the  complainant  un- 
less the  defendant's  conduct  which  caused 
such  loss  was  fraudulent  or  otherwise  illegal. 
The  appeal,  therefore,  necessarily  Involves 
the  review  of  the  main  Issue  decided  by  this 
court  in  favor  of  the  complainant  establish- 
ing the  complainant's  right  to  Injunctive  re- 
lief.   Nevertheless,  In  view  of  the  enormous 
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mass  of  testimony,  tnchidliig  exhibits,  tbe 
probative  force  of  which  sometimes  can  only 
be  determined  when  presented  to  the  eye, 
I  ahall  not  enter  upon  an  elaborate  diacus- 
■ioh  of  the  evidence ;  an  ontllne  of  the  facts 
'wlU,  I  tUnk,  be  sufSclent  for  the  purposes 
of  this  statement. 

On  the  10th  day  of  January,  1906,  the 
complainant,  the  L.  Martin  Company,  and  the 
defendant  corporation,  then  bearing  the  cor- 
porate name  of  Weglin  &  Wllckes  Black  Man- 
ufacturing Company,  were  two  corporations 
created  under  the  general  corporation  act 
of  New  Jersey,  and  actively  and  competitive- 
ly engaged  in  the  manufacture  and  sale  of 
lampblack  throughout  tbe  United  States. 
Both  parties  were  large  manufacturers  and 
dealers  in  an  article  (lampblack)  proved  to 
be  used  in  large  quantities  and  in  a  very 
great  variety  of  businesses.  A  large  portion 
of  the  output  of  each  concern  Is  sold  in  bulk 
without  any  special  label  other  than  perhaps 
a  brand  on  the  bag.  This  branch  of  the  trade 
■eems  to  be  carried  on  directly  between  the 
lampblack  manufacturer  and  certain  classes 
of  large  dealers  who  biiy  without  regard  to 
any  special  label,  and  who  do  not  seem  to  be 
liable  to  make  any  mistake  as  to  the  iden- 
tity of  the  manufacturer  whose  goods  they 
buy.  Another  large  portion  of  the  product 
Is  put  into  a  great  variety  of  packages  of 
various  sizes  under  dlfTerent  brands  and 
labels,  upon  which  packages  the  name  of 
the  manufacturer  Is  printed,  and  is  distribut- 
ed widely  throughout  the  country  and  sold 
for  a  great  variety  of  purposes. 

It  appears  that  from  the  year  1^9  the  his- 
toric name  "Luther  Martin"  has  been  inti- 
mately associated  with  the  lampblack  busi- 
ness. From  that  date  continuously  until  the 
present  time  the  Luther  Martins — three  of 
them,  father,  son,  and  grandson — have  been 
widely  known  as  lampblack  manufacturers 
under  the  name  of  L.  Martin  &  Oa,  which 
name  has  been  printed  and  stamped  upon 
packages  of  lampblack  offered  for  sale  at 
retail  In  the  market  Although  the  American 
manufacturers  of  lampblack  were  to  a  large 
extent  enumerated  and  described  in  the  tes- 
timony, I  do  not  recall  that  the  name  "Mar- 
tin" appeared  in  any  form  in  connection  with 
any  one  of  them  besides  the  parties  to  this 
milt 

In  1886  the  original  Lather  Martin  died, 
and  his  two  sons,  who  were  then  his  part- 
ners, and  one  of  whom  bore  his  name,  con- 
tinued the  family  lampblack  business,  using 
the  same  firm  name,  L.  Martin  &  Co.  In 
ISOO  Luther  and  Robert  W.  Martin,  these 
two  sons,  who  were  still  carrying  on  the 
lampblack  business  under  the  firm  name  of  L. 
Martin  &  Co.,  entered  Into  a  consolidation 
agreement  with  tbe  Ebony  Lampblack  Com- 
pany In  pursuance  of  which  the  complainant 
corporation,  the  L.  Martin  Company,  was 
created,  and  succeeded  to  the  business  and 
good  will  of  both  the  constituent  manufactur- 
ing concerns  so  consolidated.    The  complain- 


ant Is  thus  the  direct  successor  to  the  origi- 
nal firm  of  L.  Martin  &  Co.  founded  in  1849, 
and  owns  the  good  will  of  this  old-establish- 
ed Martin  lampblack  business. 

Tbe  defendant,  the  L.  Martin  &  Wilcfeea 
Company,  was  incorporated  under  our  gen- 
eral act  on  the  14th  day  of  March,  1901, 
by  a  number  of  German  lampblack  manufac- 
turers whose  names  were  WegUn  or  Wllckes. 
The  name  of  the  corporation  as  set  forth  In 
Its  certificate,  and  with  which  it  began  to 
do  apparently  a  large  and  successful  busi- 
ness, was  the  WegUn  &  Wllckes  Black  Manu- 
facturing Company.  The  prior  history  of  the 
business  of  this  company,  which  extended 
back,  as  I  recall  the  testimony,  for  a  brief 
period,  need  not  be  set  fortiti.  The  Weglin  & 
WUckes  concern  soon  after  its  incorporation 
became  large  manufacturers  of  lampblack  In 
this  country  and  sharp  competitors  of  the 
complainant 

One  fact  is  of  great  Importance,  I  think, 
in  getting  a  clear  view  of  the  situation  of 
these  two  rival  lampblack  manufacturers  In 
January,  1906.  By  that  time  the  Martin 
family  had  to  a  large  extent  transferred  their 
Interest  In  the  L.  Martin  Company  to  the 
original  proprietors  of  the  Ebony  Lampblaclc 
Company  or  other  ipersons.  In  Fefbruary, 
1904,  Luther  Martin,  3d,  a  young  man  about 
32  years  of  age,  after  some  years  of  employ- 
ment in  the  L.  Martin  Company  and  serv- 
ice as  a  director,  resigned  as  a  director  aad 
quit  his  employment,  and,  after  apparently  a 
faint  effort  to  establish  some  sort  of  a  lamp- 
black business  of  his  own,  negotiated  a  con- 
tract of  employment  with  the  defendant  cor- 
poration, the  Weglin  &  Wllckes  Black  Manu- 
facturing Company.  The  written  contract  of 
employment  which  was  produced  in  evidence 
bears  date  March  10,  1904,  and  in  It  Luther 
Martin,  3d,  Is  described  as  Lather  Martin, 
and  he  signs  his  name  in  that  way.  Ac- 
cording to  the  terms  of  this  contract  he  "was 
employed  as  manager*  In  the  manufacturing 
department  and  as  salesman  of  the  goods  of 
the  defendant  corporation  "for  a  period  of 
five  years  commencing  March  16th,  1904,  and 
terminating  March  15th,  1909,  at  a  salary  of 
$1800  per  annum,  payable  in  equal  weekly 
instalments."  Toung  Mr.  Martin  expressly 
agrees  to  give  his  entire  time,  skill,  etc.,  to 
the  business  of  his  employer,  and  agreea 
specially  that  he  will  manufacture  and  turn 
out  black  of  the  strength,  color,  and  fineness 
equal  to  the  best  black  manufactured  by  any 
other  manufacturer,  "and  fully  equal  In  all 
other  re8i)ects  and  In  all  qualities  to  the 
black  now  produced  by  the  L.  Martin  Com- 
pany" ;  and  he  further  agrees  that  said  black 
shall  be  pure,  straight  lampblack,  and  that 
he  will  Instruct  the  president  of  the  party 
of  the  firat  part  in  methods  of  making  the 
same.  The  contract  further  provided  tor 
setting  aside  for  Mr.  Martin  $6,000  of  the 
capital  stock  of  the  defendant  and  that 
upon  his  faithfully  carrying  out  the  contract 
on  hU  part  such  stock  should  be  transferred 
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to  him  at  tbe  end  of  tbe  aboTe-mentioned 
tenn  of  five  years.  Any  violation  of  the 
contract  by  Mr.  Martin  effected  a  forfeiture 
of  hl8  right  to  the  stock.  The  dividends  on 
the  stock  were  payable  to  Mr.  Martin,  and 
.  were  guaranteed  not  to  be  less  than  $.350  per 
annum.  In  the  event  of  Mr.  Martin's  death 
at  any  time  after  September  15,  1904,  and 
during  his  employment,  the  stock  was  to  be 
paid  to  his  widow,  but  the  corporation  held 
the  right  to  repurchase  the  same  at  par  at 
any  tlmfe  within  one  year  from  Mr.  Martin's 
death.  In  case  Mr.  Martin  fully  performed 
the  contract  so  as  to  become  entitled  to  the 
stock,  it  was  agreed  that  If  he  desired  to 
sell  the  same  the  corporation  should  have 
the  privilege  of  buying  it  back  at  Its  par 
value,  $6,000. 

There  are  a  number  of  significant  features 
of  this  contract,  but  perhaps  the  most  no- 
ticeable one  Is  the  very  slight  Interest  which 
young  Mr.  Martin  obtained  In  the  defendant 
corporation — an  Interest  which  was  practi- 
cally controlled  by  the  corporation  itself. 
The  WegUn  &  Wllckes  Black  Manufacturing 
Company  plainly  were  seeking  to  get  the 
knowledge  and  skill  which  young  Mr.  Mar- 
tin had  acquired  In  the  service  of  the  L. 
Martin  Company.  It  Is  conceded  that  they 
had  a  right  to  do  this.  It  Is  conceded  that 
they  had  a  right  to  announce  to  the  trade 
and  widely  advertise  that  they  had  In  their 
employ  as  the  manager  of  their  manufactur- 
ing department  the  only  man  by  the  name 
of  "L.  Martin,"  or  "I*  Martin,  3d,'!  ©r  "Luth- 
er Martin,"  who  was  actively  engaged  in  the 
lampblack  biialness,  if  such  was  the  fact 
Such  a  course  of  procedure  may  be  crltidS' 
ed  as  being  not  in  accord  with  the  highest 
standards  of  ethics  or  of  taste,  but  the  law 
permits  competitors  to  be  coarse  and  greedy 
and  to  do  savage  things.  I  think,  however, 
that  It  Is  quite  plain  that  when  the  defend- 
ant corporation  took  this  young  man  in  In 
the  manner  above  described,  and  proceeded 
to  advertise  his  connection  with  its  business. 
It  became  all  the  more  necessary  that  it,  the 
defendant  corporation,  should  scrupulously 
avoid  any  simulation  of  tbe  complainant's 
business  which  might  have  the  effect  to  de- 
ceive purchasers  and  users  of  lampblack  and 
injure  the  complainant. 

In  the  fall  of  1905  the  $6,000  of  stock 
appears  to  have  been  transferred  to  young 
Mr.  Martin,  and  the  papers  were  drawn  to 
effect  a  change  of  the  corporate  name  of  the 
defendant  from  the  Weglln  &  Wllckes  Black 
Manufacturing  Company  to  "L.  Martin  & 
Wllckes  Company."  I  think  young  Mr.  Mar- 
tin had  previously  become  a  director  and  a 
vice  president  of  the  company. 

The  certificate  effecting  the  above-mention- 
ed change  of  name  was  filed  on  the  10th  day 
of  January,  1006,  and  thereafter  until  the 
recent  second  change  of  corporate  name 
above  referred  to,  made  by  the  defendant 
corporation,  these  two  great  competitors  In 
the  manufacture  and  sale  of  lampblack  car- 


ried on  their  business  nnder  the  names  re- 
spectively of  the  L.  Martin  Company  and  L. 
Martin  &  Wllckes  Company.  In  these  days 
of  consolidations,  Inasmuch  as  it  was  wide- 
ly known  throughout  the  country  that  there 
had  been  an  old  and  successful  lampblack 
business  of  high  repute  carried  on  for  50 
years  under  the  name  of  L.  Martin  &  Co.,  it 
seems  to  be  evident  from  the  mere  statement 
of  these  two  names  that  there  was  a  high 
degree  of  probability,  if  not  practically  a 
certainty,  that  numerous  purchasers  and 
users  of  lampblack— 7buyers,  for  Instance,  of 
a  10-cent  package  at  a  grocery  or  paint 
store — would  Infer,  upon  seeing  the  name  of 
L.  Martin  &  Wllckes  Company,  that  the  cor- 
poration bearing  that  name  had  succeeded 
by  consolidation  or  otherwise  to  tbe  original 
Martin  lampblack  business  and  good  will, 
and  that  tbe  package  so  purchased  bearing 
the  Martin  name  had  back  of  it  the  qualities 
and  reputation  of'  the  well-known  Martin 
lampblack.  The  two  competitors  were  deal- 
ing with  articles  which  In  many  important 
respects  were  necessarily  similar  in  appear- 
ance and  in  characteristics.  The  name  "Ger- 
mantown"  as  a  sort  of  mark  or  designation 
used  on  packages  of  lampblack  la  admitted 
to  have  been  common  property  among  all 
lampblack  manufacturers.  The  course  of 
business  pursued  by  both  these  concerns  in 
the  way  of  advertising,  packaging,  and  dis- 
tributing their  products  present  many  sim- 
ilar features,  and  thus  makes  confusion  aris- 
ing from  the  use  of  the  name  L.  Martin  in 
each  of  their  corporate  names  more  liable 
to  occur.  That  confusion  in  fact  was  creat- 
ed, to  the  annoyance  and  injury  of  the  com- 
plainant, 1  think,  was  sufficiently  proved.  A 
very  large  manufacturer  of  paints  and  chem- 
icals, Mr.  Robert  S.  Perry,  was  sworn  on  be- 
half of  the  defendant  to  testify  that  there 
was  no  possibility  of  any  confusion  in  the 
business  of  the  two  corporations  arising  from 
their  similarity  of  name.  This  witness,  how- 
ever, seemed  to  refer  to  large  purchasers  of 
lampblack  in  bulk  like  his  own  firm  or  cor- 
poration. The  witness  frankly  admitted  that 
such  direct  dealers  with  the  defendant  cor- 
poration would  be  saved  from  confusion  on- 
ly by  their  knowledge  of  the  continued  busi- 
ness activity  of  the  old  Martin  concern  un- 
der the  name  of  L.  Martin  &  Co.  This  testi- 
mony strengthens  the  position  of  the  com- 
plainant that  the  purchasers  of  lampblack  In 
packages,  who  find  it  on  shelves  in  the  shops 
all  over  the  country  bearing  the  name  of  the 
defendant  corporation,  in  large  numbers  of 
instances  would  probably  Infer  that  the  goods 
before  them  were  manufactured  by  the  suc- 
cessor of  the  old  manufacturing  concern 
which  for  so  many  years  went  under  the 
name  of  I*  Martin  &  Co. 

All  the  inferences  leading  to  the  conclo- 
slon  that  the  assumption  of  this  new  name  toy 
the  defendant  corporation  was  a  fraud,  in- 
jurious to  the  complainant,   are  sustained 
I  by  a  mass  of  testimony  which  from  its  fona. 
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TitrletTi  and  minuteness  of  detail  reqaires 
(or  elQcldatlon  tbe  exposition  of  connsel 
which  was  made  before  this  conrt  on  both 
sides  in  a  most  ample  and  satisfactory  man- 
ner. Without  undertaking  to  set  forth  this 
testimony,  it  will,  I  think,  bo  sufficient  to 
state  the  main  concloslona  which  I  have 
reached  in  this  case. 

I.  No  honest  purpose  for  changing  the 
corporate  name  of  the  defendant  bo  as  to  ap- 
propriate the  name  "L.  Martin"  as  a  part 
of  It  has.  In  my  opinion,  been  suggested  by 
tbe  testimony.  Let  it  be  conceded  that  the 
defendant  corporation  in  Its  competition 
with  the  complainant  corporation  had  an  un- 
limited right  to  advertise  to  all  purchasers 
of  lampblack  that  it  (the  defendant)  had  In 
Its  employ  the  only  man  named  ti.  Martin 
who  was  connected  with  the  manufacture  of 
lampblack,  and  that  he  had  learned  his  busi- 
ness With  the  original  L.  Martin  Company. 
Liet  It  be  conceded  that  defendant's  corporate 
name  might  be  changed  so  as  to  advertise 
these  facts,  provided  no  fraud  or  confusion 
Injurions  to  the  complainant  was  effected 
thereby.  It  seems  unnecessary  to  consider 
under  what  limitations  the  corporate  name 
of  the  defendant  might  have  been  employed 
In  the  manner  and  for  the  purpose  above  In- 
dicated, because  Mr.  Felix  WUckes,  tbe  pres- 
ident of  the  defendant  company,  one  of  the 
original  founders  of  Its  business,  and  one  of 
its  largest  stockholders,  who  was  thoroughly 
conversant  with  all  the  transactions  which 
resulted  In  the  change  of  the  defendant's  cor- 
porate name,  testified  that  In  making  such 
change  they  did  not  have  in  view  that  there- 
by there  would  be  a  wider  publication  of  the 
fact  that  the  defendant  had  the  advantage 
of  the  Ik  Martin  name  and  the  L.  Martin 
skill.  The  witness  repeated  that  that  result 
was  not  in  view  at  all. 

I  shall  not  undertake  to  discuss  the  very 
considerable  mass  of  testimony  about  a  din- 
ner which  was  held  by  the  officers  and  cus- 
tomers of  the  defendant,  some  time,  I  think 
In  or  about  January,  1905,  in  which  It  was 
suggested  that  young  Mr.  Martin  should  be 
recognized  by  having  his  name  Introduced 
into  the  business  of  the  defendant  It  is,  I 
think.  Impossible  to  believe  that  these  keen, 
aggres.slve  business  men,  who  apparently 
have  large  experience  in  the  markets  and 
have  other  business  ventures  on  their  hands, 
would  have  made  this  change  in  their  corpo- 
rate name  from  the  sentimental  motives  ap- 
plied to  them  upon  the  occasion  of  this  din- 
ner. The  change  In  fact  was  not  made  for 
about  a  year.  When  the  change  was  made 
young  Mr.  Martin  had  no  business  and  no 
good  win  of  any  business.  Only  a  few  weeks 
at  most  had  intervened  between  his  with- 
drawal from  the  employ  of  the  complainant 
corporation  and  his  successful  negotiation 
for  employment  with  the  defendant  corpora- 
tion. I  do  not  recall  any  testimony  that 
young  Mr.  Martin  In  that  brief  period  did 
anything  in  the  way  of  business,  except  pos- 


sibly to  have  a  label  printed  preparatory  to 
embarking  in  the  lampblack  business  at  Ger- 
mantown.  During  all  of  his  business  life 
until  he  left  tbe  employ  of  the  complainant, 
he  had  been  Identified  with  the  business  of 
the  complainant,  and  had  no  good  will  of 
his  own,  and  he  had  acquired  none  when  he 
merged  himself  In  the  Weglln  &  WUckes 
Company  In, March,  1904.  Why  should  these 
two  manufacturers,  the  Messrs.  Wilckes,  aft- 
er the  Wegllns  had  withdrawn  and  gone 
back  to  Germany,  so  as  to  make  a  change  of 
the  corporate  name  proper  and  necessary, 
place  this  young  man's  name  at  the  head  of 
their  own  so  as  to  constitute  it  the  most 
prominent  and  distinctive  part  of  their  cor- 
porate title?  He  was  with  them  under  a 
flve-year  contract,  after  which  period  he 
might  be  turned  out  He  might  'be  discharg- 
ed at  any  time  for  violation  of  his  contract 
or  he  might  die  or  become  Incapacitated. 
The  Messrs.  WUckes  had  a  very  large  invest- 
ment In  this  lampblack  business.  Out  of  902 
shares  of  stock  outstanding,  each  brother 
held  420  shares,  representing  in  the  aggre- 
gate $84,000.  Tbe  remaining  stock  outstand- 
ing consisted  of  2  qualifying  shares,  and  the 
60  shares  which  the  Messrs.  Wilckes  had 
transferred  to  Mr.  Martin.  It  does  not  ap- 
pear that  the  transfer  on  the  books  of  these 
shares  in  the  fall  of  1905  practically  affect- 
ed the  control  over  them  which  the  Messrs. 
Wilckes  had  under  the  terms  of  Mr.  Martin's 
contract  of  employment. 

We  have,  then,  a  large  and  apparently  per- 
manent business  almost  wholly  owned  and 
exclusively  controlled  by  the  Messrs.  Wilckes, 
while  the  connection  of  ^oung  Mr.  Martin 
with  that  business  was  based  upon  a  very 
slight  interest  and  was  necessarily  extreme- 
ly uncertain  in  respect  of  Its  duration.  Is  it 
possible  to  believe  that  the  Messrs.  Wilckes 
made  this  permanent  change  in  the  name  of 
their  corporation  from  a  kindly  desire  to 
gratify  this  young  man  whose  personality 
was  liable  to  disappear  from  their  business 
at  any  time?  Is  not  the  inference  unavoid- 
able that  these  shrewd  men  Intended  per- 
manently to  Incorporate  the  name  of  L. 
Martin  In  the  name  under  which  their  large 
and  expanding  business  would  be  conducted 
in  order  to  appropriate  to  themselves  the 
permanent  benefit  of  the  name  "li.  Martin" 
In  the  lampblack  business?  If  young  Mr. 
Martin  at  the  end  of  a  period  of  two  or 
three  years,  during  which  this  ti.  Martin  & 
Wilckes  Company  had  been  advertised  all 
over  the  country  as  lampblack  manufactur- 
ers of  high  repute,  had  died  or  been  discharg- 
ed for  dishonesty,  can  It  be  doubted  that  the 
Messrs.  Wilckes,  the  defendant  corporation, 
would  remain  permanently  In  the  possession 
of  a  very  valuable  thing?  The  Messrs. 
Wilckes  changed  the  name  of  their  corpora- 
tion with  such  possibilities  plainly  in  view. 
Can  there  be  any  doubt  that  when  contemplat- 
ing such  possibilities  they  had  no  Intention, 
in  case  young  Mr.  Martin  was  eliminated 


Digitized  by  CjOOQ  iC 


4U 


71  ATLANTIC  RBPORTBB. 


CN.T. 


from  their  lampblack  bnslness,  to  have  tals 
name  eliminated  from  their  corporate  name 
as  well? 

A  great  deal  of  testimony  was  taken  in 
regard  to  the  very  significant  change  which 
young  Mr.  Martin  made  in  his  own  name  after 
he  left  the  employ  of  the  complainant  The 
testimony  satisfactorily  proves  that  young 
Mr.  Martin  originally  was  uniformly  known 
as  L.  Martin,  3d,  or  perhaps  occasionally 
Luther  Martin,  Sd,  and  that  he  so  signed  his 
name.  His  father  was  known  as  "L.  Mar- 
tin, Jr.,"  or  "Luther  Martin,  Jr.,"  notwith- 
standing the  fact  that  the  first  Luther  Mar- 
tin who  appears  in  the  testimony  died  in 
18S6.  When  young  Mr.  Martin  associated 
himself  with  the  defendant  corporation,  he 
seems  to  hare  resolved  upon  changing  bis 
name.  In  the  latter  part  of  1895  we  find 
him  signing  his  name  In  letters  addressed  to 
the  L.  Martin  Company  and  to  the  Phila- 
delphia Trust  Company,  where  hla  stock  was 
pledged,  as  L.  Martin,  3d — ^the  name  by 
which  these  correspondents  knew  him.  We 
also  find  during  the  same  period  that  he 
signed  bis  name  as  L.  Martin  when  carrying 
on  the  correspondence  of  his  employer  with 
its  customers.  When  the  business  of  chang- 
ing the  defendant's  corporate  name  was  fin- 
ally entered  upon,  the  young  man's  name  was 
accepted  as  "L.  Martin,"  and  that  name  ap- 
pears in  the  most  prominent  place  in  the 
new  title  of  the  corporation.  Assuming,  for 
the  mere  purpose  of  the  present  discussion, 
that  the  defendant  corporation  would  have 
an  absolute  right  to  put  the  name  of  this 
young  man,  whose  connection  with  their 
large  business  was  so  slight  and  possibly 
transient,  at  the  head  of  their  corporate 
name  without  the  slightest  regard  to  the 
fact  that  such  form  of  corporate  name  would 
lead  to  uncertainty  and  confusion  or  decep- 
tion to  the  injury  of  the  complainant,  what 
possible  Justification  can  be  offered  for  in- 
corporating this  young  man's  name  in  an  al- 
tered form,  a  form  in  which  it  had  not  been 
known,  but  which  manifestly  simulates  the 
name  of  the  defendant  corporation  and  the 
name  of  the  Martin  lampblack  bnslness  to 
which  the  complainant  had  succeeded?  In 
my  opinion,  in  order  to  find  that  the  defend- 
ants were  innocent  of  any  intent  to  fraudu- 
lently appropriate  the  name  and  good  will 
of  the  original  Martin  lampblack  business 
which  belonged  to  the  complainant,  we  must 
disregard  sound  rules  of  evidence,  all  ex- 
perience with  the  motives  which  influence 
human  nature,  and  common  sense. 

2.  The  idea  that  a  man  has  a  right  to  use 
his  name  as  a  part  of  the  name  of  a  cor- 
poration In  which  he  Is  Interested,  without 
regard  to  the  effect  of  such  use  in  the  way 
of  accomplishing  deception  and  fraud,  pre- 
cisely as  a  natural  person  can  use  his  own 
name,  has,  I  think,  in  this  state,  been  ex- 
ploded. The  opinion  of  Mr.  Chief  Justice 
Fuller  in  the  case  of  Howe  Scale  Company 
V.  Wyckoff,  Seamans  4  Benedict,  198  U.  S. 


119,  25  Sup.  Ct  609,  49  L.  Ed.  972,  985,  so 
far  as  it  negatives,  when  properly  interpret- 
ed, the  proposition  that  the  use  of  a  family 
name  by  a  corporation  stands  on  a  different 
footing  from  Its  use  by  individuals  or  firms. 
Is,  I  think,  Inconsistent  with  the  unanimous 
opinion  of  the  Court  of  Krrors  and  Appeals 
in  this  state  in  International  Silver  Co.  ▼. 
Rogers  Corp.,  67  N.  J.  Bq.  646,  60  AO.  187, 
110  Am.  St.  Rep.  506. 

I  think  we  have  got  beyond  the  notion.  If 
-it  ever  prevailed,  that  a  man  has  an  abso- 
lute right  to  use  his  name  In  his  business 
shutting  his  eyes  to  the  Inevitable  effect  of 
such  use  to  deceive  the  public  generally,  and 
to  Injure  some  other  dealer  In  the  market. 
The  maxim,  "Sic  utere  tno  ut  allenum  non 
liedas,"  applies  to  everything  ttiat  a  man 
has,  including  his  name.  Confusion  seems  to 
have  sometimes  arisen  from  the  failure  to 
recognize  the  difference  between  the  name 
with  which  a  man  finds  himself  Incumbered 
and  perhaps  cursed  when  embarking  in  busi- 
ness, and  which  perhaps  to  a  very  large  ex- 
tent he  is  practically  obliged  to  use  In  such 
business,  with  the  name  of  a  corporation 
which  he  creates  for  the  purpose  of  carrying 
on  his  bnslness.  He  Is  not  responsible  for 
his  individual  name — had  no  chance  In  Its 
selection;  he  Is  wholly  responsible  for  the 
corporate  name,  having  had  a  wide  field 
within  which  to  make  any  selection  as  he 
might  see  fit  Confusion  between  two  nat- 
ural persons  who  are  doing  business  under 
the  names  their  parents,  wisely  or  unwisely, 
gave  them,  generally  may  be  regarded  as  an 
accident  a  misfortune  to  both,  but  neither  is 
to  blame  for  the  harm  that  is  done.  Two 
men  having  the  name  "John  Smith"  in  com- 
mon might  be  engaged  in  the  same  line  of 
business  in  the  same  town.  Certain  special 
duties  may  be  cast  upon  each  growing  out 
of  this  sameness  of  name  dnd  business.  Nei- 
ther one,  however,  can  compel  the  other  to 
abandon  his  name  or  carry  on  his  business 
under  a  different  name.  Suppose,  however, 
an  old-established  lampblack  manufacturer 
named  John  Smith  carrying  on  his  business 
in  his  individual  name,  should  incorporate 
his  business  under  the  name  of  the  "John 
Smith  Lampblack  Company."  Is  It  not  clear 
that  no  other  John  Smith  could  thereafter 
embark  In  the  lampblack  business  and  carry 
on  the  same  under  the  same  corporate  name? 
Under  our  present  corporation  act  the  second 
John  Smith  conid  not  create  a  corporation 
with  such  a  name. 

3.  Apart  from  the  general  equitable  prin- 
ciple which  limits  a  man  In  his  use  of  bis 
name  as  a  part  of  the  corporation  which  he 
creates  for  carrying  on  his  business,  our 
statute,  it  seems  to  me,  recognizes  a  right  In 
every  corporation  under  our  general  act  to 
be  protected  against  the  evils  of  "uncertain- 
ty and  confusion"  which  arise  from  the  adop- 
tion of  a  similar  name  by  a  subsequently 
created  corporation.  Laws  April  21,  1896,  c. 
183,  8  8  (P.  L.  p.  280).    I  do  not  think  that 
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the  object  of  this  provision  of  our  corpora- 
tion act  was  merely  to  Impose  a  duty  upon 
the  Attorney  General  of  the  state.  It  seems 
to  me  that  one  object  of  this  statute  was  to 
protect  all  corporations  created  under  it,  and 
to  safeguard  the  use  of  their  corporate  names 
In  their  business.  What  similarity  must  be 
deemed  as  leading  to  "uncertainty  or  con- 
fusion" must  depend  upon  circumstances. 
An  important  test  oftentimes  will  be  found 
In  the  objects  of  the  corporation  set  forth  In 
Its  certificate.  A  John  Smith  C!ompany  car- 
rying on  the  lampblack  business  in  Camden 
might  have  no  possible  complaint  .against  a 
subsequently  created  J.  Smith  Company  car- 
rying on  the  lumber  business  in  Faterson, 
the  objects  of  the  two  corporations  being 
set  forth  in  their  respectire  certificates.  A 
change  of  business  or  a  change  of  location 
might  bring  two  corporate  names  which  orig- 
inally passed  the  statutory  test  subject  to  the 
operation  of  the  equitable  rule  which  existed 
independently  of  and  prior  to  any  statute. 
In  the  present  case,  however,  I  think  the 
complainant's  right  to  relief,  both  through 
an  injunction  and  a  recovery  of  damages  or 
diverted  profits,  rests  firmly  upon  the  great 
equitable  principles  which  do  not  depend  up- 
on the  above-mentioned  statute.  The  statute, 
however,  seems  to  be  utterly  inconsistent 
with  the  idea  that  the  names  of  corporations 
on  the  one  band,  and  the  names  of  individ- 
uals and  firms  on  the  other,  stand  on  the' 
same  footing  In  cases  of  unfair  competition. 
Apart  from  any  question  of  actual  fraud, 
every  man  is  bound  ta  recognize  the  prior 
right  to  a  corporate  name  which  has  been 
acquired  under  our  statute.  No  man  has  an 
unlimited  right  to  use  his  own  name  In  the 
creation  of  a  corporation  under  our  statute. 
Any  incorporation  under  our  law  Is  a  priv- 
ilege, which  must  be  accepted  under  the 
conditions  Imposed. 

4.  The  Injunction  which  the  complainant 
was  allowed  to  issue  in  this  case  does  not  re- 
strain the  defendant  from  doing  any  business 
under  its  present  corporate  name.  Under 
its  present  certificate  or  under  an  amended 
certificate  It  might  carry  on  a  business  en- 
tirely different  from  the  lampblack  business 
without  causing  any  deception  to  the  public 
or  injury  to  the  complainant  It  is  not  sug- 
gested that  the  L.  Martin  &  Wilckes  Com- 
pany might  not  carry  on  the  business  of  man- 
ufacturing silk  fabrics  or  steel  rails  wlthooit 
defrauding  or  annoying  the  complainant  by 
the  introduction  of  uncertainty  or  confusion 
into  its  business.  The  injunction  will  there- 
fore merely  restrain  the  defendant  from  car- 
rying on  the  lampblack  business  under  a 
name  of  which  the  words  "L.  Martin"  are  a 
part,  unless  other  words  are  made  a  part  of 
such  name  which  will  have  the  effect  to  dear- 
ly and  unmistakably  distinguish  the  two  cor- 
porations and  their  respective  businesses. 
Counsel  for  defendant  in  his  brief  suggested 
that  the  injunction  should  be  so  drawn  as  to 
permit  the  defendant  to  use  its  present  cor- 


porate name,  "coupled  with  such  other  words 
as  would  unmistakably  distinguish  It  from 
the  defendant"  Counsel  suggested  the  phrase 
"not  connected  with  the  L.  Martin  Com- 
pany, our  competitors,"  as  a  proper  form 
of  language  to  be  employed  "in  connection" 
with  the  defendant's  present  corporate  name. 
These  suggestions  are  based  upon  the  opin- 
ion of  the  court  of  Errors  and  Appeals  In 
the  Rogers  Case. 

The  dlfiJculty  about  permitting  the  defend- 
ant to  continue  to  use  its  present  corporate 
name  in  the  lampblack  business  arises  from 
the  fact  that,  although  the  defendant  may 
connect  other  words  with  Its  corporate  name, 
the  public  may  not  The  situation  Is  radical- 
ly different  from  that  which  was  present  in 
the  Rogers  Case.  There  the  question  related 
to  the  stamping  of  the  goods  or  the  name  of 
a  label  or  advertisement  describing  the  goods. 
In  order  to  get  the  benefit  of  the  principle 
which  the  defendant  Invokes,  it  Is  necessary, 
I  think,  that  the  suggested  curative  phrase- 
ology be  actually  Inserted  in  and  made  a 
part  of  the  corporate  name.  Only  in  this 
way  can  the  defendant  corporation  be  with 
certainty  Identified  and  distinguished  from 
the  successor,  to  the  old  business  of  L.  Mar- 
tin &  Co.  No  practicable  way  was  suggested 
by  which  the  name  "L.  Martin"  could  be  em- 
ployed as  part  of  the  defendant's  coriwrate 
name  without  creating  liability  of  Injury  to 
the  complainant  Counsel  for  the  defendant 
was  allowed  on  settlement  of  the  decree  to 
further  argue  this  question,  and  to  submit  a 
form  of  corporate  name  for  the  defendant  in 
which  the  name  "L.  Martin"  or  "L.  Martin, 
8d,"  might  appear  without  injury  to  the  com- 
plainant's rights.  It  seems  to  be  conceded 
that  such  a  form  of  corporate  name  is  im- 
practicable. 

5.  After  the  announcement  of  the  conclu- 
sions substantially  set  forth  above,  extensive 
argument  was  made  In  regard  to  the  right  of 
the  complainant  to  an  accounting  from  the 
defendant.  The  conclusion  which  I  reached 
In  regard  to  this  matter  Is  set  forth  In  the 
following  memorandum  heretofore  furnished 
to  cotmsel: 

The  gist  of  the  complainant's  case  lies  In 
a  charge  of  fraud  against  the  defendants. 
The  Court  of  Chancery  of  New  Jersey  has 
general  Jurisdiction  of  all  cases  of  fraud. 
The  only  question  as  to  Jurisdiction  where 
there  is  fraud  is  confined  to  the  propriety  of 
exercising  the  power  which  the  court  un- 
doubtedly has.  The  cases  decided  in  this 
court  and  the  Court  of  Errors  and  Appeals 
sustain  the  wide  theory  of  equity  Jurisdic- 
tion in  New  Jersey  in  all  eases  of  fraud 
which  has  prevailed  In  England.  Eggers 
T.  Anderson,  63  N.  J.  Eq.  264,  49  Atl.  578,  55 
L.  R.  A.  570 ;  Hubbard  v.  International  Mer- 
cantile Agency,  68  N.  J.  Eq.  434,  69  Atl.  24; 
Dawson  v.  Leschzlner  (N.  J.  Ch.)  65  Atl.  449 ; 
MazzoUa  v.  Wllkie  (N.  J.  Ch.)  66  Atl.  584. 
It  follows  that  where  the   complainant  ia 
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found  to  have  bronght  Ms  case  properly  In 
the  Court  of  Chancery  of  New  Jersey  for 
equitable  relief  based  on  fraud,  and  the 
court  has  administered  a  xwrtlon  of  the  re- 
lief to  which  he  Is  entitled,  he  ought  not  to 
be  turned  out  of  the  court  of  equity  and  com- 
pelled to  try  his  case  all  over  again  in  a 
court  of  law  In  order  to  have  his  damages 
awarded  to  him.  Assuming  that  this  tort 
called  'Unfair  competition,"  which  is  so  pe- 
cnliarly  the  creature  of  courts  of  equity,  is 
cognizable  at  law  in  an  action  of  trespass  oa 
the  case.  It  may  be  that  the  Court  of  Chan- 
cery would  not  entertain  a  bill  in  this  case, 
the  sole  object  of  which  was  to  give  the  com- 
plainant damages  which  he  had  suffered  on 
account  of  the  defendant's  fraud..  If  such  a 
bill  were  presented,  the  Court  of  Chancery, 
while  asserting  its  theoretical  Jurisdiction, 
might  decline  to  exercise  it  on  the  ground 
that  the  complainant  had  an  adequate  remedy 
at  law.  Right  here  it  seems  to  me  comes 
the  distinction  between  the  award  of  dam- 
ages In  a  fraud  case  and  the  award  of  dam- 
ages In  a  matsancfe  case,  where  an  injunction 
goes.  Without  a  Lord  Calms'  act  the  Court 
of  Chancery  is  powerless,  In  a  suit  in  which 
an  injunction  upon  a  nuisance  Is  granted,  to 
go  on  and  assess  the  damages  which  the  com- 
plainant has  suffered  from  the  nuisance. 
Most  Jurists,  I  think,  In  these  days  agree 
that  tiiia  Is  a  deplorable  result,  and  that  Lord 
Calms'  act  effected  a  useful  reform. 

The  general  rule,  to  which  perhaps  there 
may  be  exceptions,  in  my  opinion  may  be 
safely  laid  down  that  In  all  cases  in  which 
the  Jurisdiction  of  the  Court  of  Chancery, 
based  on  fraud,  Is  invoked  to  obtain  purely 
equitable  relief  such  as  an  injunction,  the 
court  should  proceed  to  accomplish  complete 
Justice  and  enforce  all  the  complainant's 
rights  arising  out  of  the  fraud,  including  the 
ascertainment  and  award  of  all  damages 
caused  by  the  fraud,  unliquidated  as  well  as 
liquidated.  It  may  be  noted  that  the  present 
case  does  not  call  for  the  application  of  such 
an  extreme  rule.  It  has  not  so  far  been 
suggested  that  the  complainant  has  suffered 
any  substantial  damages  from  the  fraud  of 
the  defendant  other  than  the  diversion  of 
profits.  The  defendant  presumably  has  re- 
ceived or  will  receive  these  profits  fraudu- 
lently diverted  from  the  complainant,  and 
the  theoretical  "fund"  to  which  Prof.  Pom- 
eroy  refers  (1  Pom.  Eq.  H  170,  175),  and 
which  was  thought  to  help  out  the  Jurisdic- 
tion of  a  court  of  equity  to  award  damages, 
may  perhaps  be  assumed  to  exist  The  ex- 
treme rule  above  indicated  would  be  applica- 
ble in  case  the  complainant  claimed  damages 
(unliquidated,  of  course)  because  of  the  con- 
duct of  the  defendant  in  supplying  the  mar- 
ket with  inferior  or  defective  goods  which 
would  be  attributed  by  the  purchasing  public, 
or  some  part  of  them,  to  the  complainant, 
whereby  the  complainant's  reputation  In  the 
market  had  suffered.  No  such  damages  have 
been  claimed  ta  this  case,  but  if  they  were  I 


should  not  hesitate  to  hold  that  the  Jurisdic- 
tion of  the  Court  of  Chancery  to  award  such 
damages  exists  In  full  force  and  should  be 
exercised,  the  complainant  having  necessar- 
ily come  into  the  Court  of  Chancery  for  the 
most  Important  part  of  the  relief  to  which  It 
was  entitled,  viz..  Injunctive  relief.  Of 
course,  the  court  might  obtain  the  aid  of  a 
Jury  in  assessing  the  damages,  if  In  Its  Judg- 
ment such  aid  would  be  valuable.  The  de- 
fendant, however,  has  no  constitutional  right 
of  trial  by  Jury,  because  the  Court  of  Chan- 
cery has  complete,  though  concurrent,  Juris- 
diction of  fraud  casea 

The  effect  of  extending  the  Jurisdiction  of 
courts  of  equity  by  statutes  like  Lord  Calms' 
act,  and  of  extending  the  Jurisdiction  of 
courts  of  law  by  statutes  giving  them  cog- 
nizance of  equitable  defenses,  and  giving 
them  power  to  issue  Injunctions,  upon  our 
dual  system  of  law  and  equity,  has.  I  think, 
oftentimes  been  misunderstood.  To  some 
minds  the  separation  between  the  administra- 
tion of  law  and  the  administration  of  equity 
Is  imperiled  when  the  court  of  law  or  the 
court  of  equity  In  which  a  particular  case 
happens  to  be  pending  Is  permitted  to  recog- 
nize and  enforce  all  the  rights  of  the  parties 
litigant,  whether  legal  or  equitable,  and  to 
award  all  remedies  which  either  a  court  of 
law  or  a  court  of  equity  can  supply.  This 
sort  of  merger  of  law  and  equity  In  particu- 
lar cases  has  been  firmly  established  under 
the  modem  English  practice  for  many  years 
without  in  the  slightest  degree  impairing  the 
value  of  the  dual  system.  The  reason  is 
plain.  The  vast  majority  of  disputes  be- 
tween litigants  can  be  completely  disposed 
of  in  a  single  civil  action  either  in  a  court 
of  law  or  In  a  court  of  equity.  Day  after 
day  our  two  systems  of  courts  are  at  work, 
each  within  its  appropriate  sphere.  Our 
Judges  are  trained  and  become  expert  in  that 
particular  kind  of  work  which  Is  allotted  to 
their  respective  courts.  The  full  advantage 
of  the  application  of  the  pririclple  of  the  di- 
vision of  labor  to  Judicial  work  is  obtained 
by  the  natural  and  necessary  classification  of 
the  vast  majority  of,  all  civil  actions  as  ac- 
tions at  law  or  suits  In  equity,  and  the  al- 
lotment of  these  classes  to  their  respective 
courts.  When,  however,  the  exceptional  case 
appears,  and  the  enforcement  of  all  the  rights 
of  the  parties  litigant  so  as  to  accomplish 
complete  Justice  between  them  In  a  particular 
case  necessarily  Involves  the  application  of 
both  law  and  equity.  It  certainly  seems  to  be 
better  to  allow  an  exception  to  the  general 
mle.  Justice,  convenience,  and  common  sense 
should  not  be  sacrificed  in  order  to  maintain 
a  rigid,  remedial  system.  In  New  Jersey  we 
believe  in  the  so-called  separation  of  law  and 
equity,  because  we  think  that  such  separa- 
tion leads  to  the  evolution  of  better  law  and 
better  equity,  to  the  training  of  better  la-w 
Judges  and  better  equity  Judges  than  is  pos- 
sible under  a  system  which  compels  every 
trial  judge  to  be  expert  In  aU  branches  of 
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judicial  work.  Bat  the  separation  ot  which 
we  approve  onght  not  to  laclude  the  qijUtting 
of  a  canae  In  two,  and  the  trial  of  the  two 
portlonB  in  different  conrts.  If  the  great  ma- 
jority of  litigations  were  both  legal  and  equi- 
table in  their  nature,  in  my  opinion  the  dnal 
■ystem  would  be  an  intolerable  eril. 

After  trying  a  nuisance  case  for  three  or 
four  days  and  granting  an  Injunction,  it 
glres  me  no  satisfaction,  but,  on  the  con- 
trary, somewhat  shocks  my  sense  of  Justice, 
to  refuse  to  hear  the  complainant's  appeal 
for  his  damages,  and  to  require  him  to  bring 
an  action  at  law  Involving  perhaps  three  or 
four  days  of  trial  in  order  that  his  damages 
may  be  assessed  by  a  Jury.  In  all  cases  in 
which  only  a  court  of  equity  has  the  xwwer 
to  administer  an  lmi>ortant  part  of  the  relief 
sought  by  the  complainant,  I  think  it  ought 
to  be  astute  to  find  a  way  by  which  it  can 
go  further  and  administer  the  rest  of  the 
relief  to  which  the  complainant  Is  entitled, 
but  which  ordinarily  he  could  obtain  only 
In  a  court  of  law.  A  similar  statement,  I 
think,  can  Justly  be  made  with  reference  to 
any  possible  corresponding  action  on  the  part 
of  a  conrt  of  law  in  the  way  of  administer- 
ing complete  relief  by  exercising  not  only 
Its  own  legal  Jurisdiction  but  also  in  the 
particular  case  the  Jurisdiction  of  a  court  of 
equity. 

It  may  be  noted  in  passing  that  the  pro- 
posed constitutional  amendments  now  before 
the  Legislature  of  the  state  provide  for  the 
"glvii^  of  complete  legal  and  equitable  re- 
lief in  any  cause  In  the  court  or  division 
where  it  may  be  pending." 

6.  A  reference  to  a  master  In  order  to  as- 
sess the  complainant's  damages  was  made  in 
this  case,  because  counsel  on  both  sides  as- 
sumed that  such  a  course  would  be  taken  if 
an  accounting  of  any  kind  should  be  order- 
ed. In  many  cases  of  this  class,  probably 
the  better  method  is  to  have  the  court  try 
and  determine  the  issues  in  regard  to  the 
nature  and  amount  of  damages  to  be  award- 
ed precisely  as  the  other  Issues  In  the  cause 
are  tried.  No  application  having  been  made 
to  have  the  damages  ascertained  by  the  court 
In  this  manner,  the  old  and  well-settled  meth- 
od of  conducting  an  assessment  of  damages 
or  an  accounting  for  diverted  profits  was 
followed  in  the  decree.  The  decree,  there- 
fore, directs  that  an  Injunction  Issue  In  the 
form  above  Indicated,  and  that  complainant's 
damages  be  assessed  by  a  master. 


<74  N.  J.  a.  n) 

HAKTMAN  v.  HARTKAN. 

<CSonrt  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  17.  1908.) 

Apfbai.  ANn  Bbbob  ({  1135*)— TSBlflRATIOn 
OF  Cause— Affibmance. 

Where  a  case  InTolvea  only  questions  of 
fart,  and  the  api>ellate  court  agrees  with   the 


condnsions  of  the  Vice  Oiaacdlor,  the  decree 
should  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4465;  Dec.  Dig.  {  1135l*] 

Appeal  from  Court  of  Chancery. 

Action  by  Joseph  H.  Hartman  against  An- 
na M.  Hartman.  From  a  Judgment  for  com- 
plainant, defendant  appeals.    Affirmed. 

Chauncy  H.  Beasley  and  Samuel  J.  Mc- 
Donald, for  appellant  Charles  F.  Berr, 
James  M.  Trimble,  and  Samuel  Kalisch,  for 
respondent 

PER  CURIAM.  This  case  Involves  only 
questions  of  fact  We  agree  with  the  conclo- 
slons  of  the  learned  Vice  Chancellor.  The 
decree  under  review  should  therefore  be  af- 
firmed. 

The  application  for  counsel  fee  is  denied. 


(108  Ud.  <5S) 

BROWN  et  aL  v.  REEDER  et  al. 

(Court  of  Appeals  of  Maryland.     Nov.  14, 
1908.) 

1.  TauOTB  «  181*)— ExBOUiiD  Tbubtb— Stat- 
UTK  OF  Uses. 

The  employment  of  the  additional  words 
"Ho  the  use  of  him  and  his  heirs,"  in  a  deed 
granting  premises  to  a  person  named  and  his 
heirs,  "to  the  use  of  him  and  his  heirs,"  In  trust 
for  the  benefit  of  grantor  for  life  and  thereafter 
for  the  benefit  other  son  and  his  heirs  forever, 
has  no  particular  meaning  or  effect,  as  the  deed 
is  a  deed  of  bargain  and  sale,  whereby  tbe  bar- 
gainor herself  was  seised  to  the  use,  and  by  the 
operation  of  the  statute  of  uses  (St  27  Hen. 
VIII,  c.  10)  the  use  was  executed  in  the  bar- 
gainee. 

[Ed.  Note.— For  other  caseai  see  Trusts^  Cent 
Dig.  i  175;    Dec  Dig.  (  131.*] 

2.  Dkbdb  (S  93*)— ConsiBOonoN— Coitstbuo- 
TiOR  AS  A  Whole. 

In  construing  a  deed  the  court  will  not  usu- 
ally confine  itself  to  a  single  word  or  phrase, 
but  will  ascertain,  if  possible,  the  intention  ot 
the  parties,  and  especially  of  grantor,  by  con- 
strumg  the  whole  deed  and  every  part  thereof. 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  i  231 ;   Dec.  Dig.  {  93.*] 

3.  Deeds  (S  93*)— Constbuction- Intkht. 

The  courts  ate  first,  by  inspection  of  a 
deed,  to  ascertain  what  the  parties  intended, 
and  then  they  are  to  expound  it  so  as  to  accom- 
plish that  intention,  unless  expressions  are  em- 
ployed which  positively  forbid  it 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  i  231 ;   Dec.  Dig.  i  93.*] 

4.  Deeds  (J  90*)— Constbuotion. 

In  the  construction  of  a  deed  the  conrt 
takes  into  consideration  the  language  employed, 
the  subject-matter,  and  the  surrounding  cir- 
cumstances. 

[Ed.  Note.— For  other  cases,  see  Deeds,  <3ent 
Dig.  S  239;   Dec.  Dig.  §  90.*] 

6.  PEBPETtirnES   (t  4*)— StJSPMJBlOW.  OF  Ab- 

soldtb  Ownebbhip.  ■ 

A  deed  granting  premises  to  a  person  nam- 
ed and  his  neirs,  in  trust,  for  the  benefit  of 
grantor  for  life  and  thereafter  "for  the  benefit 
of  her  son  and  his  heirs  forever,"  does  not  vio- 
late the  rule  against  perpetuities:  it  lieing  ap- 
parent, when  the  deed  is  read  in  the  light  of  the 
surrounding  circumstances  that  it  was  grantor's 
intent  to  provide  for  tbe  maintenance  of  herself 
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and  son  bo  long  as  tbej  or  the  snrvivor  should ' 
live  and  no  longer. 

[Ed.  Note.-TFor  other  cases,  see  Perpetnities, 
Cent  Dig.  $  11 ;   Dec.  Dig.  S  4.*] 

Appeal  from  Circuit  Court,  Charles  Coun- 
ty, in  Equity;   Geo.  C.  Merrick,  Judge. 

Bill  by  Elizabeth  S-  Reeder  and  another 
against  Gustarus  T.  Brown  to  determine 
the  Taiidlty  of  certain  deeds.  Defendant 
having  died  pending  this  suit,  Catesby 
Graham  Brown  and  others,  his  heirs  at  law, 
were  made  defendants  in  his  place.  Decree 
for  complainants,  and  defendants  appeal. 
Affirmed. 

The  following  is  a  copy  of  the  deed  of 
trust  executed  by  Mrs.  Elizabeth  S.  Bowie 
to  Gustav  A.  Basch,  JUne  18,  1880:  "This 
deed  made  this  18th  day  of  June  in  t^e 
year  eighteen  hundred  and  eighty)  by  Eliza- 
beth S.  Bowie  of  Charles  county  in  the  state 
of  Maryland:  Whereas  the  said  Elizabeth  S. 
"Bowie  is  desirous  to  make  provision  for  her- 
self and  her  son  William  T.  Stoddert  against 
future  contingencies,  and  for  the  mainte- 
nance and  support  of  tlie  said  William  T. 
Stoddert;  and  Gustav  A.  Basch  of  Baltimore 
City  In  the  state  aforesaid'  is  willing  to 
accept  the  trust  under  these  presents,  and  to 
discharge  and  execute  the  same  according  to 
the  true  Intent  and  meaning  thereof:  Now 
this  deed  witnesaeth,  that  the  said  Elizabeth 
S.  Bowie,  in  consideration  of  the  premises, 
and  the  sum  of  one  dollar,  doth  grant,  bar- 
gain and  sell  unto  the  said  Gustav  A.  Basch 
and  bis  heirs,  unto  the  use  of  him  and  his 
heirs,  all  that  tract  or  part  of  a  tract  or  par- 
cel of  land  called  'West  Hatton'  and  the 
'Reserve,'  being  a  part  of  'WJcomlco  Field,' 
and  other  parcels  or  tracts  called  'Ford's 
Amendment,'  being  parcels  held  in  connection 
with  the  principal  tract,  and  lying  on  the 
Wicomico  river  In  the  lower  part  of  Charles 
county  aforesaid:  Containing  five  hundred 
acres  more  or  less  and  now  known  as 
'Wicomico.*  To  have  and  to  hold  the  said 
tract,  part  of  a  tract  or  parcel  of  land,  for 
the  following  purposes  and  none  other;  that 
is  to  say  in  trust  for  the  use  and  benefit  of 
the  said  Elizabeth  S.  Bowie  during  her  na- 
tural life,  and  so  as  she  alone,  or  such  i)er- 
son  as  she  shall  appoint,  shall  take  and  re- 
ceive the  rents,  issues  and  profits  thereof; 
and  from  and  after  the  decease  of  the  said 
Elizabeth  S.  Bowie  In  trust  for  the  use  and 
benefit  of  the  said  William  T.  Stoddert  and 
his  heirs  forever;  the  said  trustee  to  collect 
the  rents,  issues  and  profits  from  said  land 
and  pay  the  same  to  the  said  William  T. 
Stoddert,  or  to  permit  the  said  William  T. 
Stoddert  to  use  and  occupy  the  said  land, 
whichever  the  said  trustee  may  consider 
most  advantageous  to  the  said  William  T. 
Stoddert.  It  Is  hereby  declared  and  provided 
that  said  trustee  shall  have  power  at  any 
thne  after  my  death,  with  the  approbation  and 
consent  of  the  said  William  T.  Stoddert  ex- 


pressed in  writing— arid  provided  the  trustee 
shall  consider  it  for  the  manifest  advantage 
of  the  said  William  T.  Stoddert— to  deter- 
mine the  trust  hereby  created  and  to  convey 
by  deed  the  legal  title  to  the  real  estate, 
hereinbefore  mentioned,  to  the  said  William 
T.  Stoddert  In  fee  simple,  without  having 
recourse  to  a  court  of  equity." 

Argued  before  BOYD,  C.  J.,  and  BURKEJ, 
BRISCOE.  PEARCE,  SCHMUCKBai,  and 
WORTHINGTON,  JJ. 

W.  Mitchell  Dlggs  and  L.  Allison  Wilmer, 
for  appellants.  W.  Roy  Stephenson  and 
Adrian  Posey,  for  appellees. 

WORTHINGTON,  J.  The  more  essential 
facts  of  this  case,  briefly  stated,  are  as  fol- 
lows: Mrs.  Elizabeth  S.  Bowie,  widow,  of 
Charles  county,  Md.,  being  the  owner  In 
fee  of  a  certain  tract  of  land  located  In  that 
county,  containing  about  500  acres,  known 
as  "Wicomico,"  on  the  18th  day  qf  June, 
1880,  made  a  deed  of  the  same  to  one  Gustav 
A.  Rasch  of  Baltimore  City,  In  trust  for  the 
use  and  benefit  of  herself  for  life,  and  after 
her  death  "In  trust  for  the  use  and  benefit 
of  her  son,  William  T.  Stoddert,  and  his 
heirs  forever";  her  son's  name  having  been 
changed  from  Bowie  to  Stoddert  to  please 
his  grandfather,  MaJ.  John  T.  Stoddert  Sub- 
sequently, on  August  4,  1885,  during  the 
lifetime  of  his  mother,  William  T.  Stoddert 
died,  leaving  one  daughter,  Mrs.  Elizabeth 
S.  Reeder  wife  of  Foster  M.  Beed.er,  as  his 
only  heir  at  law,  who,  together,  with  her 
husband.  Is  the  appellee  in  this  case.  Mrs. 
Elizabeth  S.  Bowie,  the  mother  of  William 
T.  Stoddert,  died  on  June  8,  1905,  at  the 
advanced  age  of  85  yeai-s.  A  few  days  be- 
fore her  death — that  is  to  say,  on  May  17, 
1905 — she  executed  a  deed  In  fee  simple  of 
the  same  land  to  her  nephew,  Gustavus  T. 
Brown,  the  original  defendant  In  tills  case, 
who  died  pending  the  suit,  leaving  a  son  and 
two  daughters,  as  his  only  heirs  at  law,  who 
were  made  defendants  in  his  place  and  now 
appear  as  the  appellants  In  this  court  The 
last-mentioned  deed  from  Mrs.  Bowie  to  her 
nephew,  Gustavus  T.  Brown,  was,  of  course, 
of  no  avail  beyond  the  conveyance  of  her 
equitable  life  estate,  provided  for  in  her 
deed  to  Rasch,  if  that  deed  was  Itself  a 
valid  conveyance;  but  as  Brown  and  his 
heirs,  the  appellants,  claimed  the  land  under 
the  deed  of  May  17,  1905,  on  the  ground  that 
the  deed  of  trust  of  date  June  18,  1880,  vio- 
lated the  rule  against  perpetuities  and  was 
therefore  void,  and  Mrs.  Reeder,  the  appel- 
lee, claimed  the  property  |;y  virtue  of  the 
deed  of  trust,  which,  as  she  contended,  did 
not  violate  the  rule  against  perpetuities,  but 
was  a  perfectly  valid  deed,  while,  on  the 
other  band,  as  she  insisted,  the  deed  to 
Brown  was  void,  as  well  because  of  Mrs. 
Bowie's  mental  incapacity  at  the  time  It  was 
executed,  as  of  her  want  of  title  at  that 
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time,  except  as  to  her  equitable  life  estate, 
a  bill  of  complaint  was  filed  by  Mrs.  Keeder 
and  ber  husband,  the  appellees,  in  the  clr- 
cnlt  court  for  Charles  county.  In  equity,  on 
August  9,  1905,  for  the  purpose  of  haying 
t*e  validity  of  the  two  disputed  deeds  Ju- 
dicially determined.  The  lower  court  upheld 
the  deed  of  trust  to  Rasch  and  declared  the 
deed  to  Brown  null  and  void  and  of  no  ef- 
fect whatever.  The  substituted  defendants, 
tielrs  of  Gustavus  T.  Brown,  deceased,  have 
prosecuted  this  appeal. 

The  first  and  most  Important  question  pre- 
sented by  the  record  Is  whether  the  deed  of 
trust  to  Rascb  of  June  18,  1880,  violates  the 
well-known  rule  against  perpetuities,  and  is 
therefore  void.  A  copy  of  this  deed  is  set 
out  In  full  in  the  report  of  this  case  preced- 
ing this  opinion.  It  will  be  observed,  by  re- 
ferring to  the  deed,  that  it  recites  as  fol- 
lows: "Whereas  the  said  Elizabeth  S.  Bowie 
Is  desirous  to  make  provision  for  herself  and 
ber  son  William  T.  Stoddert,  against  future 
contingencies,  and  for  the  maintenance  and 
support  of  the  said  William  T.  Stoddert; 
and  Gustav  A.  Rasch  of  Baltimore  City  in 
the  state  aforesaid  Is  willing  to  accept  the 
tmst  under  these  presents  and  to  discharge 
and  execute  the  same  according  to  the  true 
intent  and  meaning  thereof,"  etc.  Then  after 
conveying  the  property  to  Rasch  and  his 
heirs,  "to  the  use  of  him  and  his  heirs,"  she 
again  declares  the  purposes  for  which  the 
grant  is  made;  that  is  to  say:  First,  for 
her  own  use  for  life,  and  then  "in  trust  for 
the  use  and  benefit  of  said  William  T.  Stod- 
dert and  his  heirs  forever."  As  to  the  em- 
ployment of  the  additional  words,  "to  the 
nae  of  him  (RascA)  and  his  heirs,"  we  do 
not  think  they  have  any  particular  meaning 
or  effect  in  this  case,  because  the  deed  of 
trust  is  itself  a  deed  of  bargain  and  sale, 
■whereby  the  bargainor  herself  was  seised 
to  the  use,  and  by  operation  of  the  statute 
of  uses  (St.  27  Hen.  VIII,  c.  10)  the  use  was 
executed  in  the  bargainee.  The  additional 
-words  mentioned  added  nothing  to  Rasch's 
title  and  served  no  oflBce  whatever,  as  with- 
out them  he  took  the  legal  title,  and  the  addi- 
tional use  remained  unexecuted  In  him  and 
his  heirs.    Brown  v.  Renshaw,  57  Md.  67. 

In  connection  with  the  conveyance  of  the 
legal  title  to  Rasch  and  his  heirs,  the  words 
of  the  deed  to  which  the  appellants  espe- 
clally  refer  as  creating  a  perpetuity  are 
these:  "In  trust  for  use  and  benefit  of  said 
wniiam  T.  Stoddert  and  his  heirs  forever." 
"Wlhether  these  words  of  themselves,  without 
other  words  In  the  deed  explanatory  of  the 
Intention  of  the  grantor,  would  create  a  per- 
petuity, we  are  not  called  upon  to  deter- 
mine, for  ta  construing  a  deed,  as  well  as 
In  c(«8trulng  other  instruments  of  writing, 
we  are  not  usually  to  confine  ourselves  to 
a  single  word  or  phrase,  but  to  ascertain 
if  possible  the  intention  of  the  parties,  and 
especially  of  the  grantor,  by  considering  the 
whole  deed  and  every  part  thereof.    Waller 


V.  Pollitt,  104  Md.  11%  64  Atl.  1040;  13  Oyc. 
363.  The  courts  are  first,  by  an  inspection 
of  the  deed,  to  ascertain  what  the  parties 
Intended  should  be  effected  by  it,  and  then 
they  are  to  expound  it  so  as  to  accomplish 
that  intention,  imless  expressions  are  em- 
ployed which  positively  forbid  it  Peyton  t. 
Ayres,  2  Md.  Cai.  64.  "It  is  the  duty  of  the 
court  (the  Intention  being  ascertained)  to  give 
the  Instrument  such  Interpretation  as  will 
effectuite  that  intention,  provided  the  terms 
and  expressions  employed  will  admit  of  such 
construction."  Peyton  v.  Ayres,  supra.  In  the 
construction  of  deeds  and  contracts,  the  courts 
take  into  consideration  the  language  em- 
ployed, the  subject-matter,  and  the  surround- 
ing circumstances.  Chesapeake,  etc.,  Co.  ▼. 
Goldberg,  107  Md. ,  69  Atl.  37. 

It  seems  only  proper  therefore,  in  this  con- 
nection, to  refer  to  certain  extrinsic  circum- 
stances connected  with  the  making  of  the 
deed,  which  throw  light  upon  the  purpose  and 
object  of  Mrs.  Bowie  In  executing  the  same. 
The  land  in  question  known  -as  "Wicomico" 
and  containing  five  hundred  acres,  more  or 
less,  originally  belonged  to  Maj.  John  T. 
Stoddert,  the  father  of  Mrs.  Bowie  who  by 
his  will  devised  the  same  to  Mrs.  Bowie  for 
life,  and  then  In  fee  to  his  grandson,  William 
T.  Stoddert  MaJ.  Stoddert  died  in  the  year 
1870.  Subsequently  his  grandson,  William  T. 
Stoddert,  became  involved  in  debt  and  In 
1879  a  Judgment  was  recorded  against  him 
in  the  circuit  court  for  Charles  county,  and ' 
all  his  Interest  in  remainder  in  the  property 
was  sold  at  sherlfC's  sale  under  the  Judgment 
This  interest  was  purchased  by  Mrs.  Bowie, 
for  a  small  consideration,  and  conveyed  to 
her  by  deed  from  the  sheriff,  dated  May  18, 
1880.  One  month  later  she  executed  the  deed 
of  trust  to  Rasch  above  mentioned.  The  fu- 
ture contingencies  mentioned  In  the  deed,  no 
doubt,  had  reference  to  the  apprehension  of 
Mrs.  Bowie  concerning  the  probability  of  her 
son's  again  running  Into  debt  and  her  pur- 
chase of  his  Interest  in  remainder  at  sherifTs 
sale  and  the  making  of  the  deed  of  trust  to 
Rasch  we  may  very  well  ascribe  to  her  desire 
to  protect  him  from  his  own  Improvidence 
and  to  secure  a  means  of  support  for  him  as 
long  as  he  lived,  and  then  to  have  the  prop- 
erty go  to  his  heirs  in  accordance  with  the 
provisions  of  MaJ.  Stoddert's  will.  Reading 
the  whole  deed  of  trust  to  Rasch  In  the  light 
of  surrounding  circumstances,  it  seems  too 
plain  for  argument  that  these  were  the  ob- 
jects and  purposes  she  had  In  view  when  she 
executed  the  deed. 

Having  thus  ascertained  that  it  was  Mrs. 
Bowie's  intention  to  create  a  trust  so  as  to 
provide  for  the  maintenance  and  support  of 
herself  and  of  her  son,  so  long  as  they  or  the 
survivor  of  them  should  live,  and  no  longer. 
It  is  our  duty  to  effectuate  that  Intention,  un- 
less some  rule  of  law  or  language  h>  the  deed 
should  forbid  it  In  the  case  of  Long  v. 
Long,  62  Md.  65,  this  court,  speaking  by  Al- 
vey,  C.  J.,  says:    "The  principle  is  now  well 
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■etfled  upon  tfa«  most  tndabltable  authority 
that  the  extent  of  the  legal  interest  of  a 
trustee  in  an  estate  given  to  him  in  trust  Is 
measured,  not  by  words  of  inheritance  or 
equivalent  terms,  but  by  the  object  and  ex- 
tent of  the  trust  upon  which  the  estate  Is 
glTen."  And  so  In  this  case,  though  the 
deed  to  the  trustee,  Bascb,  Is  to  him  and  his 
heirs,  yet,  as  there  was  no  duty  whatever  for 
the  trustee  to  perform  after  the  death  of  both 
the  grantor  and  her  son,  there  was  no  practi- 
cal or  useful  purpose  for  continuing  the  trust 
beyond  their  lives,  and  it  will  not  be  inferred 
that,  when  the  purposes  of  the  trust  have 
been  accomplished,  the  grantor  still  intended 
that  the  trust  should  continue  throughout  all 
generations.  In  Phelps,  Equity,  at  section 
198,  it  is  stated:  'TThat  the  duration  of  a 
trustee's  estate  is  measured  by  the  substan- 
tial objects  and  purposes  of  the  trust,  and 
not  by  the  technical  form  of  the  words  creat- 
ing if  • 

Whatever  title.  If  any,  remained  in  Rascb 
or  his  heirs,  or  vested  in  any  substituted  trus- 
tee, after  the  death  of  the  equitable  life 
tenants.  It  was  a  mere  naked  legal  title,  while 
the  whole  equitable  estate  in  fee  was  vested 
In  Mrs.  Reeder,  the  only  child  and  heir  at 
law  of  William  T.  Stoddert,  deceased.  In 
contemplation  of  a  court  of  equity,  an  equi- 
table estate  in  lands  may  be  aliened  or  de- 
vised, or,  in  the  absence  of  either  alienation 
or  devise,  it  descends  in  the  same  manner  as 
legal  estates.  2  Washb.  Real  Property,  532; 
Reld  v.  Gordon,  85  l^d.  174;  Brown  v.  Ren- 
Bhaw,  57  Md.  67.  The  barren  legal  title  in 
the  trustee  is  of  importance  to  the  owner  of 
the  equitable  title  only  as  it  may  be  required 
to  give  the  latter  a  standing  in  a  court  of  law. 
Matthews  v.  Ward,  10  G.  &  J.  449,  Reld  v. 
Gordon,  supra.  Both  In  the  Bamum  Will 
Case,  26  Md.  119,  90  Am.  Bee.  88,  and  in  the 
Deford  Will  Case,  36  Md.  175,  as  well  as  in 
the  case  of  Missionary  Society  v.  Humphreys. 
91  Md.  131,  46  Atl.  820,  80  Am.  St  Bep.  432, 
all  of  which  are  relied  upon  by  the  appellants 
to  sustain  their  contention,  the  trustee  had 
active  duties  to  perform  and  discretion  to 
exercise,  so  that  "a  court  of  equity  would  be 
bound  to  supply  a  trustee  to  execute  the  trust 
to  remote  generations."  Missionary  Society 
T.  Humphreys,  supra. 

In  this  case  all  the  powers  and  duties  of 
the  trustee  were  required  to  be  performed, 
if  at  all,  during  the  lifetime  of  Mrs.  Bowie 
and  her  son,  William  T.  Stoddert  Since  they 
are  both  dead,  the  entire  equitable  estate  in 
the  land  is  vested  in  Mrs.  Beeder.  Even  as- 
suming that  the  trustee  still  holds  title  to  the 
property,  it  is  at  most  only  a  dry  legal  title 
with  no  power  or  discretion  to  exercise,  and 
no  duty  to  perform,  and  she  has  the  right  to 
call  upon  him  for  a  conveyance  of  the  same 
to  her,  so  that  she  may  have  indubitable 
standing  in  a  court  of  law,  as  well  as  in  a 
court  of  equity.  Basch  having  voluntarily 
resigned  the  trust  some  years  ago,  in  the  life- 


time of  Mrs.  Bowie,  and  Adrian  Posey  har- 
ing  been  duly  appointed  in  his  place,  and  baT- 
ing  accepted  the  trust,  he  is  the  proper  per- 
son to  make  such  conveyance,  as  the  lower 
court  by  its  decree  directed  him  to  do. 

We  have  carefully  considered  the  able 
brief  submitted  by  the  counsel  for  the  appel- 
lants, and  have  examined  the  authorities  re- 
ferred to  therein;  but  we  cannot  see  that  the 
deed  of  trust  to  Basch  could  by  any  reason- 
able and  fair  construction  create  a  perpetuity 
such  as  is  condemned  by  the  i>ollcy  of  tbe 
law,  and  the  court  will  never  strain  a  point 
to  declare  a  deed  of  trust  within  the  rule 
against  perpetuities  merely  in  order  to  strike 
it  down,  but,  on  the  contrary,  will  uphold  it 
by  every  fair  intendment  so  as  to  effectuate 
tbe  purpose  and  object  of  the  grantor  as 
ascertained  from  an  Inspection  of  the  whole 
deed  and  every  part  of  It,  as  read  in  the 
light  of  surrounding  circumstances,  and  duly 
considering  the  subject-matter.  In  the  case 
of  Johnson  v.  Preston,  226  111.  447,  80  N.  E. 
100],  10  L.  B.  A.  (N.  S.)  564,  cited  by  the  ap- 
pellants, the  court  held  that  the  rule  against 
perpetuities  applies  to  the  creation  of  a  term 
of  years  as  well  as  to  a  freehold  estate ;  bat 
our  predecessors  have  held  that  a  lease  for 
99  years,  renewable  forever,  does  not  violate 
the  rule  against  perpetuities,  because  the 
property  was  not  thereby  placed  extra  com- 
mercium,  which  is  the  test  Banks  v.  Has- 
kle,  45  Md.  207.  Neither  do  we  think  the 
property  in  this  case  was  so  placed  by  the 
deed  of  trust  from  Mrs.  Bowie  to  Basch,  and 
we  find  no  words  in  that  deed  and  no  rule  of 
law  which  forbid  our  giving  effect  to  the  In- 
tention of  the  grantor  therein. 

Having  determined  that  the  deed  to  Basch 
is  a  valid  deed,  and  that  the  whole  equitable 
title  to  the  property  was  vested  in  Mrs.  Beed- 
er from  and  after  the  death  of  Mrs.  Bowie, 
and  that  the  lower  court  was  right  in  direct- 
ing the  legal  title  to  be  conveyed  to  Mra 
Beeder,  It  becomes  unnecessary  to  consider 
the  circumstances  under  which  the  deed  to 
Brown,  of  date  May  17,  1905,  was  made,  as 
Mrs.  Bowie  then  had  no  title  to  convey  ex- 
cept her  equitable  life  estate,  which  came  to 
an  end  at  her  death,  on  June  8,  1905. 

We  think  the  decree  of  the  lower  coort 
correctly  determines  the  dispute  between  the 
parties  concerning  the  whole  controversy,  and 
that  decree  will  therefore  be  affirmed. 

Decree  affirmed,  with  costs. 

OM  Ud.  ») 

BICHTEB  et  al.  t.  POE  et  al. 

(Court  of  Appeals  of  Maryland.    Dec  2,  1908.) 

1.  Gamino  (J  14*)  —  Spkcui.ativ«;  Tbansao- 
TioNs — Agreements  fob  Patment  of  Drr- 

FEEENCES— "GaMBUNO    CONTBACT." 

A  contract  whereby  a  so-called  purchaser 
of  Btock,  in  case  Qf  a  decline  In  tbe  market  price, 
is  to  pay  the  difference  between  the  contract 
price  and  the  market  price,  with  no  intention 
that  he  shall  receive  and  pay  for  the  stock  itaelf 
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is  a  gambling  contract,  and  no  action  can  b« 
maintained  npon  it 

[Ed.  Note.— For  other  cases,  see  Gaming,  Cent 
Dig.  M  25,  26 ;    Dec  Dig.  I  14.» 

For  other  definitions,  we  Words  and  Phrases, 
Tol.  4,  pp.  3028.  3029.] 
2.  Oaminq  (S  12*)  —  Speculahtx  Tbansao- 

TI0N8  —  SAUa    »0B    FOTUBE    Dkutkbt  — 

"Waqkb." 

A  contract  for  the  sale  of  goods  to  be  de- 
livered at  a  future  day  is  valia,  even  though 
the  seller  has  not  the  goods  nor  any  other  means 
of  getting  them  than  to  go  into  the  market  and 
bay  tbem ;  but  such  contract  is  only  valid  when 
the  parties  really  intend  a  deliverr  by  the  seller 
and  payment  of  the  price  by  the  buyer.  And  if 
the  real  intent  be  merely  to  speculate  in  the 
rise  and  fall  of  prices,  and  the  goods  are  not 
to  be  delivered,  bnt  the  difference  is  to  be  paid 
between  the  contract  and  market  price  at  the 
date  for  executing  the  contract  then  the  trans- 
action is  nothing  more  than  a  wager. 

[Ed.  Note.— For  other  cases,  see  Gaming,  Cent 
Dig.  J  22;   Dec.  Dig.  i  12.* 

For  other  definitions,  see  Words  and  Phrases, 
▼oL  8,  pp.  7865-7368,  7831.] 
8.  Gaming  (|  11»)  — Gambuho  Contbaots  — 

NATimK  AND  FOBM. 

A  contract  which  is  in  fact  a  gambling  con- 
tract is  not  rendered  valid  by  being  clothed  in 
legal  form,  as  the  court  will  look  through  the 
form  of  the  contract  and  will  declare  its  true 
nature. 

[E<d.  Note.— For  other  cases,  see  Gaming,  Dec. 
Dig.  {  ll.»] 

4.    GAIIINO   (I    11*)-^AI.E3  ON   Maboin. 

A  speculative  contract  for  the  purchase 
and  sale  of  stocks  on  margin  is  valid,  where 
the  broker  undertakes  at  once  to  buy  the  stock 
selected,  and  agrees  to  advance  the  money  re- 
quired beyond  the  per  cent,  furnished  by  the 
customer,  and  carry  or  hold  the  stock  for  the 
benefit  of  the  customer  so  long  as  the  margin 
agreed  on  is  kept  good,  or  until  notice  is  given 
bv  either  party  that  the  transaction  must  be 
closed,  and  agrees  at  all  times  to  have  in  his 
name  and  under  his  control,  and  ready  for  de- 
livery, the  shares  purchased,  or  an  equal  amount 
of  other  shares  of  the  same  stock,  and  deliver 
such  shares  to  the  customer  when  required  by 
him  on  receipt  of  advances,  commissions,  and 
interest,  or  sell  such  shares  on  the  order  of  the 
Costomer  on  payment  of  the  sums  due  bim  and 
acoonot  to  the  customer  for  the  proceeds  of  such 
sale,  and  the  customer  .undertakes  to  pay  the 
martdn  agreed  upon,  and  keep  it  good  according 
to  the  fluctuations  of  the  market,  and  take  the 
shares  whenever  required  by  the  broker,  and  pay 
the  difference  between  the  percentage  advanced 
by  bim  and  the  amount  due  the  broker. 

[E!d.  Note.— For  other  cases,  see  Gaming,  Cent 
Dig.  I  23  ;•  Dec.  Dig.  g  11.*] 

B.  Gauino  (S  49*)— Rbmicdieb  o»  Pasties— Ao- 

noRa— EviDKNCB. 

In  an  action  against  a  broker  to  recover 
money  paid  him  under  a  contract  to  purchase 
stock  which  plaintiff  claims  was  a  gambling 
contract,  the  validity  of  the  contract  will  be  pre- 
sumed, and  the  burden  of  proof  is  upon  plain- 
tiff to  establish  the  fact  that  it  is  a  gambling 
contract. 

[Ed.  Note.— For  other  cases,  see  Gaming,  Cent. 
Dig.  >  100;    Dec.  Dig.  f  49.*] 

6.  Appsal  and  Ebbob  (J  1010*)— Findings  or 
CouBT— Conclusiveness. 

Where  the  greater  part  of  the  testimony 
is  taken  orally  before  the  judge  who  decides  the 
case,  it  is  proper  for  the  appellate  court  to  con- 
sider that  the  trial  Jndge  had  the  opportunity  to 
observe  the  witnesses  and  the  manner  of  testify- 
ing, and  had  the  l>e8t  means  of  deciding  upon 


the  value  of  their  testimony,  although  this  shonld 
not  nrevent  the  appellate  court  from  reversing 
the  decree  if  it  is  not  warranted  by  the  evidence. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  iS  3979-3982;  Dec.  Dig.  { 
1010.*] 

7.  Gauino  ({  49*)— Kekbdixs  or  Pabtixs— 
Evidence. 

Evidence,  in  an  action  to  recover  money 
paid  a  broker  on  an  alleged  gambling  contract, 
held  insufficient  to  show  that  the  contract  was 
a  gambling  contract. 

[Efd.  Note.— For  other  cases,  see  Gaming,  Dec. 
Dig.  I  49.*] 

8.  Bbokers  (J  38*)— LiABiUTiits  to-Fbihci- 
PAL— Actions— Evidence. 

Evidence,  in  an  action  against  a  brdker  to 
recover  for  fUlure  of  the  broker  to  perform  his 
contract  to  carry  stock  purchased  lor  plaintiff 
until  it  should  decline  to  a  specified  price,  held 
insufficient  to  establish  an  agreement  to  carry 
the  stock  in  that  manner. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Dec. 
Dig.  I  38.*] 

9.  Bbokebs  (S  24*)— Duties  to  Pbihcipal— 
"Stop  Obdeb." 

A  "stop  order"  is  a  direction  by  a  purchaser 
to  his  broker  to  sell  the  stock  purchased  at  the 
best  available  price  if  it  should  touch  the  price 
named  in  the  order,  while  it  is  being  held  by 
the  broker;  but  it  does  not  impose  an  obliga- 
tion on  the  broker  to  hold  it  until  it  reaches 
that  price,  as  it  is  a  measure  of  protection  which 
the  purchaser  provides  for  himself  against  loss 
beyond  a  certain  point  in  a  fluctnating  market. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Dec. 
Dig.  {  24.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6669.]- 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City;  James  P.  Gorten,  Judge. 

Action  by  Bruno  Rlchter  and  others  against 
Philip  L.  Poe  and  othecS.  From  a  decree 
dismissing  the  complaint,  plaintiffs  appeal. 
Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARCB,  SCHMUCKER,  BURKE, 
THOMAS,  and  HENRY,  JJ. 

William  S.  Bryan,  Jr.,  for  appellants.  J. 
Cookman  Boyd,  William  M.  Maloy,  and 
George  M.  Brady,  for  appellees. 

BURKE,  J.  Tbls  case  comes  before  us 
on  appeal  from  a  decree  of  the  circuit  court 
No.  2  of  Baltimore  city,  dismissing  the  ap- 
pellants' bill  of  complaint  filed  in  that  court 
Bruno  Rlchter,  who  is  engaged  in  the  chat- 
tie  loan  business  in  Baltimore  city,  had  cer- 
tain stock  transactions  during  the  months  of 
August  and  September,  1007,  with  the  ap- 
pellees, who  are  stockbrokers,  and  also  the 
agents  in  Baltimore  city  of  the  New  York 
brokerage  firm  of  T.  A.  Mclntyre  &  Co. 
The  suit  Involves  an  inquiry  Into  the  nature 
of  certain  transactions  concerning  500  shares 
of  stock  of  the  Amalgamated  Copper  Com- 
pany, upon  which  Bruno  Rlchter  bad  paid 
to  the  appellees  the  sum  of  $4,200,  and  had 
given  a  mortgage  on  certain  property  in 
Baltimore  county  for  $10,000  as  additional 
security  in  part  payment  of  the  purchase 
price  of  the  stock.    The  specific  relief  pray- 
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ed  for  In  the  bill  Is :  (a)  That  the  appellees 
may  be  decreed  to  repay  to  Rlchter  said 
sum  of  $4,200,  with  Interest;  (b)  that  they 
may  be  decreed  to  surrender  to  him  the  mort- 
gage note  of  $10,000  to  be  canceled;  (c)  that 
they  may  be  decreed  to  release  the  mortgage, 
and  be  enjoined  from  attempting  or  proceed- 
ing to  sell  the  mortgaged  property  under 
the  powers  contained  in  the  mortgage.  The 
two  grounds  upon  which  this  relief  prayed 
for  rests  are:  First,  that  the  transactions 
respecting  the  purchase  and  sale  of  the 
stock  were  mere  gambling  or  wagering  con- 
tracts; secondly,  that  the  appellees  had 
agreed  with  Rlchter  to  carry  the  stock  un- 
til It  declined  to  $45  per  share,  and  that  in 
violation  of  their  agreement  they  sold  'the 
stock  at  $56  per  share;  and  it  Is  contended 
that  because  of  this  violation  of  the  agree- 
ment Rlchter  had  a  right  to  rescind  the  con- 
tract, and  demand  the  release  of  the  mort- 
gage and  recover  the  money  paid  by  him  to 
the  appellees.  The  bill  alleged  that  while 
the  transaction  between  him  and  the  appel- 
lees were  in  the  form  of  a  purchase  of  said 
stock  it  was  in  truth  and  in  fact  a  mere 
gambling  wager,  there  being  no  intention  or 
bellet  on  the  part  of  himself  or  the  appel- 
lees that  the  stock  for  the  purchase  of  which 
orders  had  been  given  should  even  actually 
be  delivered  to  him,  but  that  the  sole  pur- 
pose, as  well  known  to  the  appellees,  was 
that  there  should  be  an  accounting  and  set- 
tling of  the  differences  as  the  stock  rose  or 
fell  in  market  price,  or  as  the  appellant  won 
or  lost  on  his  wagers;  that  the  only  expec- 
tation of  all  partleb  to  the  transaction  was 
that  when  the  wagering  transactions  were 
completed  the  settlement  and  adjustment 
should  be  made  on  the  differences  between 
the  market  prices  of  the  stock  at  the  time 
the  orders  to  buy  the  same  were  given ;  that, 
because  of  the  breach  of  the  contract  by  the 
appellees  to  carry  the  stock  to  $45  per  share, 
the  reasonable  expectation  of  benefit  which 
Rlchter  had  when  he  delivered  the  money 
and  the  promissory  note  to  the  defendants 
had  been  disappointed  by  their  wrongful  con- 
duct In  selling  the  stock  before  it  declined 
to  that  figure,  and  that  he  had  served  a 
written  demand  upon  the  defendants  to  re- 
turn the  money  and  note  to  him  and  to  re- 
lease the  mortgage,  which  they  had  declined 
to  do.  These  grounds  upon  which  the  relief 
prayed  for  rests  are  explicitly  denied  by  the 
answer.  It  admits  that  among  the  transac- 
tions had  between  themselves  and  Rlchter 
there  were  purchases  of  Amalgamated  Cop- 
per stock  to  the  extent  of  500  shares,  but 
they  deny  that  the  transactions  were  a  mere 
gambling  wager,  or  that  there  was  no  in- 
tention or  belief  on  the  part  of  Rlchter  or 
the  defendants  that  the  stock  for  the  pur- 
chase of  which  orders  had  been  given  should 
ever  be  delivered  to  him ;  they  deny  that  the 
sole  purpose  was  that  there  should  be  an 
accounting  and  settlement  of  the  differences 
as  the  stock  rose  and  fell  In  price ;  they  deny 


that  the  transactions  were  wagers  on  the 
part  of  Rlchter;  they  deny  that  the  only  ex- 
pectation of  all  the  i>arties  to  the  transac- 
tions was  that  they  should  be  completed  as 
set  forth  in  the  bill,  and  th^  alleged  that 
they  stood  ready  and  willing  to  deliver  to 
Rlchter  all  shares  of  stock  that  he  had  pur- 
chased. From  this  statement  of  the  plead- 
ings it  will  be  perceived  that  the  two  Im- 
portant questions  presented  for  decision  are: 
First,  were  the  transactions  mere  wagering 
or  gambling  contracts,  and  therefore  void? 
Secondly,  was  there  an  agreement  between 
the  parties  to  the  effect  that  the  appellees, 
in  consideration  of  the  execution  and  delivery 
of  the  promissory  note  and  mortgage,  would 
carry  the  stock  until  It  should  decline  to 
$45  per  shEtre?  « 

It  Is  settled  that  "where  the  contract  Is 
that  In  case  of  a  decline  In  the  market  price 
of  the  stock  the  purchaser  Is  to  pay  the  dif- 
ference between  the  contract  price  and  the 
market  price,  and  there  Is  no  Intention  that 
he  shall  receive  and  pay  for  the  stock  Itself, 
the  dealing  is  a  gambling  contract,  and  the 
law  does  not  permit  an  action. to  be  main- 
tained upon  it."  Bllllngslea  v.  Smith,  77 
Md.  519,  26  Atl.  1077 ;  Stewart  v.  Schall,  65 
Md.  290,  4  Atl.  399,  57  Am.  Rep.  327;  Cover 
V.  Smith,  82  Md.  614,  34  Atl.  465.  Such  a 
contract  is  null  and  void.  Dryden  v.  Zell 
&  Merceret,  104  Md.  345,  65  AtL  33.  It  Is 
said  In  Irwin  ▼.  Wllllar,  110  D.  S.  508,  4 
Sup.  Ct  160,  28  I*  Ed.  225,  that:  "The  gen- 
erally accepted  doctrine  In  this  country  Is, 
as  stated  by  Mr.  Benjamin,  that  a  contract 
for  the  sale  of  goods  to  be  delivered  at  a 
future  day  Is  valid,  even  though  the  seller 
has  not  the  goods,  nor  any  other  means  of 
getting  them  than  to  go  Into  the  market 
and  buy  them;  but  such  a  contract  Is  only 
valid  when  the  parties  really  Intend  and 
agree  that  the  goods  are  to  be  delivered  by 
the  seller  and  the  price  to  be  paid  by  the 
buyer;  and  If,  under  guise  of  such  a  con- 
tract, the  real  Intent  be  merely  to  speculate 
in  the  rise  and  fall  of  prices,  and  the  goods 
are  not  to  be  delivered,  but  one  party  Is  to 
pay  to  the  other  the  difference  between  the 
contract  price  and  the  market  price  of  the 
goods  at  the  date  fixed  for  executing  the 
contract,  then  the  whole  transaction  consti- 
tutes nothing  more  than  a  wager,  and  1b  null 
and  void." 

If  it  appear  that  the  transaction  Is  a 
gambling  contract,  the  fact  that  it  Is  clothed 
in  legal  form  will  not  avail.  The  court  will 
look  through  the  mere  guise  In  which  it  Is 
attempted  to  be  conducted,  and  will  declare 
its  true  nature.  But  there  Is  a  broad  and 
well-recognlzed  distinction  between  a  gam- 
bling contract  and  a  speculative  contract  for 
the  purchase  and  sale  of  stocks  on  margin. 
Such  transactions  are  valid.  The  true  re- 
lations which  exist  between  the  broker  and 
the  customer  In  such  cases,  in  the  absence  of 
some  special  agreement,  where  the  stodc  IB 
purchased  on  margin  for  speculative  account. 
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are  these:  The  broker  undertakes  and 
agrees:  (1)  At  once  to  buy  for  the  customer 
the  stocks  indicated.  (2)  To  advance  all  the 
money  required  f9r  the  purchase  beyond  the- 
per  cent,  furnished  by  the  customer.  (3)  To 
carry  or  hold  the  stodc  for  the  benefit  of 
the  customer  so  long  as  the  margin  agreed 
upon  is  kept  good,  or  until  notice  Is  given 
by  either  party  that  the  transaction  must 
be  closed.  Aa  appreciation  In  the  value  of 
the  stock  Is  the  gain  of  the  customer,  and 
not  of  the  broker.  (4)  At  all  times  to  have, 
In  his  name  and  under  his  control,  ready 
for  delivery,  the  shares  purchased,  or  an 
equal  amount  of  other  shares  of  the  same 
stock.  (5)  To  deliver  such  shares  to  the 
customer  when  required  by  him,  upon  the 
receipt  of  the  advances,  commissions,  and 
Interest  due  to  the  broker;  or  (6)  to  sell  such 
shares,  upon  the  order  of  the  customer  up- 
ou  payment  of  the  like  sums  to  him,  and 
account  to  the  customer  for  the  proceeds 
of  such  sale.  Under  this  contract  the  cus- 
tomer undertakes:  (1)  To  pay  the  margin 
agreed  upon  on  the  current  market  value 
of  the  stock.  (2)  To  keep  good  such  margin 
according  to  the  fluctuations  of  the  market. 
(S)  To  take  the  shares  so  purchased  on  his 
order  whenever  required  by  the  broker,  and 
to  pay  the  difference  between  the  percentage 
advanced  by  him  and  the  amount  due  the 
broker.  Markham  v.  Jaudon,  41  N.  T.  2S5; 
BI<diardson  v.  Shaw  (decided  by  the  Supreme 
Court  of  the  United  States  April  6,  1908) 
200  U.  S.  365,  28  Sup.  Ct  512,  52  L.  Ed. 
835. 

The  first  question. Is,  Does  the  evidence 
support  the  appellants'  contention  that  the 
transaction  between  them  and  the  appellees 
were  gambling  contracts  for  the  purchase 
and  sale  of  this  stock?  Whether  they  were 
mere  wagers,  or  were  valid  purchases  and 
sale  on  margin  within  tlie  rules  stated,  were 
questions  to  be  decided  upon  a  consideration 
of  all  the  facts  and  circumstances  in  the  case. 
In  determining  these  questions  upon  the  rec- 
ord before  us,  in  which  appears,  xipon  the 
material  Issues  of  facts  raised  by  the  plead- 
ings, the  most  direct  and  irreconcilable  con- 
flict of  evidence,  two  things  must  be  remem- 
bered: First,  that  the  law  presumes  the 
validity  of  the  contract,  and  that  the  burden 
of  proof  was  upon  the  appellant  to  satisfy 
the  court  of  the  truth  of  the  essential  facts 
alleged  in  the  bill  as  the  grounds  for  the 
recovery  of  the  money  paid  and  for  the  can- 
cellation of  the  mortgage  note;  secondly, 
that  the  greater  part  of  the  testimony — and 
it  is  quite  voluminous — ^was  taken  orally  in 
the  court  below  before  the  Judge  who  de- 
cided the  case.  He,  therefore,  had  the  op- 
portunity to  observe  the  witnesses  and  their 
manner  of  testifying,  and  had  the  best  means 
of  deciding  upon  the  value  of  their  testi- 
mony. This  circumstance,  it  Is  true,  would 
not  prevent  this  court  from  reversing  the 
decree  if  we  found  It  was  not  warranted  by 
the  evidence;  but  where  the  question  to  be 


decided  turns  so  largely,  as  It  does  In  this 
case,  upon  the  weight  of  testimony  and  the 
credibility  of  witnesses,  it  is  properly  en- 
titled to  much  consideration.  We  have  ex- 
amined and  considered  carefully  the  testi- 
mony appearing  In  the  record,  and  have 
reached  the  conclusion  that  it  does  not  sus- 
tain the  contention  of  Bruno  Rlchter  that  the 
dealings  had  by  him  with  the  defendants 
with  respect  to  the  stock  in  question  were 
gambling  contracts,  but  that  the  transactions 
constituted  a  purchase  and  sale  of  stocks  <m 
margin. 

This  court  has  repeatedly  said  that,  on  a 
question  depending  entirely  upon  the  evi- 
dence, "no  good  result  can  possibly  arise 
from  a  recapitulation  of  the  evidence.  It  Is 
enough  for  the  court  to  announce  the  con- 
clusion It  arrives  at"  Stirling  v.  Stirling, 
64  Md.  138,  21  Atl.  273;  Moore  v.  McDonald, 
68  Md.  321,  12  Atl.  117.  Here,  however,  a 
brief  examination  of  the  evidence,  dealing 
with  Its  nature  and  purport  rather  than 
with  its  details,  may  be  appropriate.  It  Is 
admitted  that  the  appellees  were  stockbro- 
kers, and  were  the  Baltimore  agents  of  the 
brokerage  firm  of  T.  A.  Mclntyre  &  Go.  It 
is  admitted  that  Bruno  Rlchter  gave  oilers 
to  the  appellees  to  purchase  the  stock  in 
question  on  margin,  and  that  he,  at  different 
times  after  the  orders  were  given,  paid  to 
the  appellees  sums  amounting  to  $4,200  to  be 
used  as  margins  on  the  purchase  of  stock. 
It  is  also  admitted  that  the  promissory  note 
and  mortgage  were  executed  and  delivered 
as  security  for  further  or  additional  margin. 
It  Is  now  claimed  that  this  was  a  mere 
sham — a  guise  to  cover  up  a  gambling  scheme 
In  order  to  protect  It  from  the  denunciation 
of  the  law;  that  It  was  never  intended  by 
the  pdrtles  that  the  stock  should  be  bought 
or  delivered  by  the  seller,  and  that  there  was 
no  Intention  on  the  part  of  either  the  sellers 
or  the  purchaser  that  the  stock  should  ever 
be  bought  or  delivered,  and  that  the  whole 
arrangement  was  In  truth  and  In  fact  a  mere 
gambling  wager. 

The  evidence  fails  to  make  out  this  claim. 
On  the  contrary,  It  Is  clear  and  satisfactory 
that  the  transaction  was  strictly  a  purchase 
and  sale  of  the  stock  on  margin,  and  was 
conducted  In  the  usual  and  acciutomed  way 
governing  such  transactions.  The  evidence 
of  Poe  and  Davles  and  the  employes  pro- 
duced by  them  at  the  trial,  respecting  the 
giving  of  the  orders  of  purchase  of  the  stock. 
Is  utterly  inconsistent  with  the  plalntifiTs 
theory.  It  shows  that  the  stock  was  actual- 
ly purchased,  and  paid  for  by  T.  A.  Mclntyre 
ft  Ck).,  and  could  have  been  delivered  to  Rlch- 
ter had  he  paid  for  It  Mr.  Mclntyre  testi- 
fled  that  be  had  paid  for  the  stock  at  the 
price  shown  upon  the  books  of  his  firm,  and 
that  he  had  personal  knowledge  of  that  fact, 
and  that  any  time  from  the  date  of  the  pur- 
chase be  was  ready  to  deliver  the  stock  to 
Rlchter  upon  his  paying  for  the  same.  This 
testimony  is  strongly  supported  by  that  of 
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other  wltnessea  and  t>7  drciungtances  ap- 
pearing ta  the  record,  and  -Is  really  uncon- 
tradicted. The  stock  was  acid  by  Mclntyre 
Sc  Co.,  apon  the  New  York  Stock  Elzchange, 
for  |56  per  share;  bat  before  this  sale  waa 
made  the  weight  of  the  evidence  te  that  a 
demand  was  made  by  Poe  and  Davles  upon 
Ricbter  to  pay  for  the  stock  and  take  It  up, 
or  to  put  up  additional  margin  to  protect 
them.  Tblfl  he  refused  to  do,  claiming  that 
Poe  Sc  Davles  were  under  a  contract  with 
him  to  carry  the  stock  until  It  should  decline 
to  $46  per  diare.  It  Is  a  significant  fact  that 
at  no  time,  until  the  bill  was  filed,  did  Rich- 
ter  claim  that  he  and  the  appellees  were  en- 
gaged in  a  stock  gambling  scheme.  No  such 
claim  is  made  in  the  letter  of  his  counsel 
to  Poe  &  Davles,  dated  October  14,  1907,  in 
which  he  notified  them  that  he  considered 
the  contract  between  them  rescinded,  and 
made  demand  for  the  return  of  the  money 
paid  and  the  surrender  of  the  promissory 
note  and  the  release  of  the  mortgage,  but  lie 
rested  his  right  of  rescission  exclusively  up- 
on the  ground  that  the  appellees  had  wrong- 
fully and  contrary  to  their  agreement  sold 
the  stock  before  it  had  declined  to  $45  per 
share.  Assuming,  ex  gratia  argnmentl,  the 
truth  of  all  the  testimony  produced  by  the 
plaintiff,  It  does  not  certainly  appear  t^at 
the  transaction  was  a  gambling  one.  It  is 
not  pretended  that  there  was  any  express 
understanding  that  the  stock  was  not  to  l>e 
actually  purchased  for  the  account  of  Ricb- 
ter, and  his  testimony  as  to  what  took  place 
at  the  beginning  of  the  course  of  dealing 
is  so  indefinite  and  uncertain  as  to  be  of 
little  value  upon  this  inquiry. 

It  seems  to  be  reasonably  certain  that  Rlch- 
ter  assumed  that  the  transaction  was  a 
gambling  one  from  the  mere  fact  that  he  was 
buying  and  selling  on  margin.  This  is  ob- 
vious from  his  own  evidence  and  that  of  Mr. 
Burgess,  who,  when  asked  by  the  plaintiff's 
counsel  If  it  was  understood  between  him- 
self and  Rlchter  and  Poe  &  Davles  tii&t  the 
settlement  was  to  be  made  on  differences 
and  that  there  was  to  be  no  actual  delivery 
of  the  stock,  answered  as  follows:  "That 
is  the  way  we  understood  it  '  I  cant  say 
Mr.  Poe  and  Mr.  Davles  never  said  to  me 
that  they  would  not  deliver.  I  want  to  be 
perfectly  fair;  but  it  was  understood  he 
knew,  and  we  talked  the  matter  over,  that 
this  was  simply  a  margin  transaction,  but 
they  never  told  me  and  I  never  told  them — 
I  want  to  be  perfectly  fair — Mr.  Boyd:  Ton 
never  told  them,  or  they  never  told  you, 
what?  Witness:  I  would  never  take  the 
stuff,  and  they  never  told  me.  I  said  I  was 
simply  buying  this  on  margin.  I  said,  I 
want  to  speculate  on  margin  when  I  went 
there.  He  says  that  it  is  five  points  on  stock 
and  three  cents  a  bushel  on  wheat  I  never 
took  a  turn  on  cotton,  so  I  do  not  know  what 
that  was."    It  Is  settled  by  all  the  authori- 


ties that  a  speculative  transaction  for  tlie 
purchase  and  sale  of  stock  on  margin  does 
not  constitute  gambling.  Dryden,  Adm'r,  v. 
Zell  &  Merceret  104  Md..  S45,  65  Atl.  33; 
Richardson  v.  Shaw,  supra. 

2.  Nor  do  we  find  eufllcient  evidence  of  an 
agreement  on  the  part  of  the  appellees  to 
carry  the  stock  until  it  should  decline  to 
$46  per  share.  There  is  no  written  evidence 
of  such  an  agreement  and  it  would  have  been 
a  most  unwise  and  Improvident  contract  for 
them  to  have  made,  as  it  might  have  tied  np 
indefinitely  the  money  invested  by  them  in  the 
purchase  of  the  stock.  The  court  ought  not 
to  be  too  ready  to  believe  they  would  do  such 
a  foolish  thing.  It  is  true  that  both  Mr.  and 
Mrs.  Richter  testify  that  Mr.  Poe  did  so 
agree;  but  this  he  positively  denies,  and 
the  circumstances  attending  the  execution  of 
tlie  mortgage  and  the  delivery  of  the  instru- 
ment of  writing  marked  "Plaintiff's  Exhibit 
No.  8"  strongly  support  bis  denial.  The 
recital  in  that  exhibit  that  Richter  had  re- 
quested the  appellees  to  carry  the  stock  on 
margin  until  it  should  reach  a  certain  mar- 
ket price  evidently  refers  to  the  stock  loss 
order  at '45  which  he  gave  to  the  appellees 
on  the  day  the  mortgage  was  delivered,  and 
does  not  imply,  nor  was  it  intended  to  mean, 
that  they  were  unconditionally  bound  to 
carry  the  stock  for  that  figure. 

A  stop  order  is  a  direction  given  by  the 
purchaser  to  the  broker  to  the  effect  that 
if  the  stock  touches  the  price  named  In  the 
order,  while  it  is  t>eing  lield,  the  broker  shall 
sell  It  at  the  best  available  price;  but  It  does 
not  impose  an  obligation  upon  the  broker  to 
hold  it  until  it  reaches  that  price.  It  is  a 
measure  of  protection  which  the  purchaser 
provides  for  himself  against  loss  beyond  a 
certain  point  In  a  flnctuatlng  market  We 
think  it  most  probable  that  the  claim  tliat 
there  existed  a  contract  such  as  that  set 
up  in  the  bill  grew  out  of  misconception,  or 
misunderstanding  of  the  meaning  and  effect 
of  that  order. 

The  appellants  having  failed  to  sustain 
either  of  the  grounds  of  relief  alleged  in  the 
bill,  the  decree  appealed  against  will  be  at- 
firmed.  We  are  not,  however,  to  be  under- 
stood as  deciding  that  the  breach  of  the  con- 
tract alleged  would,  under  the  facts  in  this 
case,  assuming  the  contract  to  have  been 
proved,  have  entitled  the  appellants  to  tiie 
relief  prayed  for. 

Decree  affirmed,  with  costs. 


ao8  Md.  6S1) 

HINCHMAN  et  al.  r.  JOHNSON  et  al. 

(Court  of  Appeals  of  Maryland.     Nov.  14, 
1008.) 

1.    SET-Oinr      AND      ConNTEBCLAIM      (I       27*)— 

Claims  Arising  Out  of  Sauk  Contsact  ob 
Tbansaction. 

In  order  to  constitute  a  good  defense  by 
way  of  recoupment,  the  cross-claim  must  arise 


•For  other  cuei  se*  sun*  topic  and  Motion  NUMBER  in  Doc  &  Am.  Digs.  U07  to  date,  *  Reporter  lodezai 
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ont  of  or  In  ■omo  way  be  connected  with  tb« 
contract  or  transaction  whicti  constitntes  tlie 
cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Coanterclaim,  Cent  Dig.  {}  46,  46;  Dec.  Dig.  { 

Z  Sales  (S  348*)— Actionb  roB  Psio— Dk- 

IXNBGS— KECOtrPMENT. 

Defendants  purchased  by  written  agree- 
ment a  busker  and  shredder  from  a  company 
giving  their  notes  for  the  price.  Thereafter 
tho^  secured  an  extension,  giving  their  notes  to 
plnintiETs,  the  company's  agents,  and  subsequent- 
ly renewed  them,  and  also  paid  cash  on  account, 
but 'said  nothing  about  their  claim  that  plain- 
tiffs had  agreed  that  a  pea-bulling  attachment 
would  be  furnished  if  desired,  thou{[h  some  eight 
months  had  elapsed  since  they  claimed  to  have 
given  notice  to  have  the  buUer  attached.  Held, 
that  defendants  could  not  in  an  action  on  the 
notes  after  two  years  recoup  for  the  failure  to 
furnish  the  buller. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §  973;   Dec.  Dig.  (  348.*] 

Appeal  from  Clrcnit  Court;  Harford  Coim- 
ty;  Geo.  L.  Van  Bibber,  Judge. 

Action  by  Otbo  N.  Johnson  and  others 
against  Wlllard  N.  Hlncbman  and  others. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   AfBrmed. 

Argued  before  BOTD,  C.  J.,  and  BRISCOE, 
PHARCB,  SCHMUCKER,  BURKE,  THOM- 
AS, WORTHIXGTON,  and  HBNRT,  JJ. 

John  S.  Toung,  for  appellants.  Philip  A. 
Close  and  Fred  B.  Williams,  for  appellees. 


BOYD,  0.  J.  The  declaration  in  this  case 
contains  seven  common  counts,  and  three 
special  connts  or  promissory  notes  given  by 
the  appellants  to  the  appellees  for  $1,100, 
$225  and  $212,  respectively.  The  defendants 
(appellants)  filed  general  issue  pleas  and  also 
one  of  set-off;  the  set-off  being  for  money 
alleged  to  be  dne  by  the  plaintiffs  to  the  de- 
fendants for  some  wood  sold  to  them.  As  the 
granted  prayers,  both  of  the  plaintiffs  and 
defendants,  submitted  that  question  to  the 
Jury,  It  win  be  unnecessary  to  refer  further 
to  the  set-off.  The  main  question  before  us 
arises  by  reason  of  a  claim  of  the  defendants 
for  recoupment  under  the  following  circum- 
stances: The  appellees  were  the  local  agents 
at  Ferryman,  Md.,  of  the  International  Har- 
vester Company  of  America,  and  through  a 
salesman  sold  to  the  appellants  in  September, 
1903,  a  McCormlck  busker  and  shredder,  with 
cutter  head;  the  order  providing  that  the 
purchasers  were  to  give  notes  payable  to  the 
order  of  the  company  for  $162  due  November 
1,  1903,  and  $163  dne  November  1,  1904. 
When  the  notes  were  given,  the  defendants 
desired  longer  credits  than  the  contract  pro- 
Tided  for,  which  the  appellees  agreed  to  al- 
low, and  guaranteed  that  the  change  would 
be  accepted  by  the  company,  or,  if  not,  they 
would  take  the  notes  up  themselves.  It  re- 
sulted In  the  appellants  giving  two  notes, 
each  for  $160,  dated  October  19,  1903,  and 
payable  on  November  1,  1904,  and  Novem- 


ber 1,  1905,  ren>ectivdy;  the  difference  be- 
tween the  sum  of  those  notes  and  the  contract 
price  not  being  explained  in  the  record. 

The  appellants  contend  that,  when  they 
purchased  the  busker  and  shredder,  O.  M. 
Johnson,  one  of  the  appellees,  agreed  to  fur- 
nish and  deliver  a  pea-hulling  attachment, 
to  put  it  on  the  machine  and  fix  It  in  running 
order,  if  notice  was  given  to  him  to  do  so, 
and  that  W.  H.  Hinchman  gave  him  notice  to 
do  BO  in  the  fall  of  1904  (over  a  year  after 
the  sale  of  the  busker  and  shredder),  but  it 
was  never  furnished.  They  claim  that,  by 
reason  of  the  failure  of  the  appellees  to  fur- 
nlsh  the  pea-hulling  attachment,  they  lost 
a  large  number  of  bushels  of  cowpeas,  which 
they  had  reserved  for  seed,  and  they  sought 
to  recoup  to  the  extent  of  that  loss.  The  ap- 
pellants had  large  dealings  with  the  appellees, 
and  on  June  22,  1905,  they  gave  them  their' 
note  for  $1,369.33,  which  Included  the  first 
note  'due  for  the  busker  and  shredder  which 
the  company  had  assigned  to  the  appellees. 
That  note  was  reduced  and  renewed  in  part 
from  time  to  time,  and  the  one  for  $1,1(X) 
sued  on  is  for  the  balance  still  due  on  It 
Included  in  the  note  for  $212.63  Is  the  other 
note  given  to  the  harvester  company,  which 
was  also  taken  up  by  the  appellees.  It  is  at 
least  doubtful,  to  say  the  least,  whether  the 
claim  of  the  appellants  could  properly  be 
allowed  by  way  of  recoupment  The  pur- 
chase of  the  busker  and  shredder  was  from 
the  International  Harvester  Company,  and 
the  original  notes  given  for  the  purchase 
money,  which  were  afterwards  included  with- 
in the  notes  sued  on,  were  payable  to  that 
company.  The  order  for  the  busker  and 
shredder  was  in  writing,  and  there  is  not  only 
nothing  in  it  in  reference  to  the  pea-hulling 
attachment,  but  the  terms  of  the  order  for- 
bid changes  by  such  agents  as  the  appellees 
were,  unless  approved  by  the  company  or  Its 
general  agent,  of  which  there  is  no  evidence. 
It  would  seem,  therefore,  that  the  agreement 
with  reference  to  the  pea-hulling  attachment 
was  with  the  appellees,  and  not  with  the. 
company.  If  that  be  so,  it  is  difficult  to  un- 
derstand how  the  defendants  could  recoup 
against  the  claim  for  purchase  money  for  the 
busker  and  shredder,  as  the  sales  of  that  and 
of  the  pea-hulling  attachment  can  scarcely 
be  said  to  be  the  same  transaction,  when  one 
contract  was  with  the  company  and  the  other 
with  the  appellees.  In  order  to  constitute  a 
good  defense  by  way  of  recoupment,  the 
cross-claim  must  arise  out  of,  or  in  some  way 
be  connected  with,  the  contract  or  transaction 
which  constitutes  the  cause  of  action.  1  Poe, 
i  615;  State  v.  B.  &  O.  R.  R.  Co.,  34  Md.  344. 
If  the  suit  for  the  purchase  money  had  b^en 
brought  by  the  harvester  company,  there 
could  have  been  no  defense  by  way  of  re- 
coupment on  account  of  the  pea-hulling  at- 
tachment, unless  it  had  contracted  to  furnish 
It,  which  the  evidence  does  not  show,  and. 


'Vtr  other  csms  see  same  t«»le  and  seetion  NUMIBB&  la  Dee.  •  Am.  Digs.  IMI  te  date,  4  Beporter  ladezei 


Digitized  by 


Google 


429 


n  ATLANTIO  BEPORTE& 


(MdL 


tbat  being  so,  can  It  be  said  tbat  the  suit  by 
the  assignees  of  the  company  for  the  pur- 
chase money  for  the  husker  and  shredder  Is 
on  the  same  transaction  as  the  sale  of  the 
pea-hnlUng  attachment  made  by  the  appel- 
lees? In  one  instance  the  appellees  were 
agents  of  the  company,  in  the  other  they  acted 
for  themselves,  and  It  would  be  carrying  the 
doctrine  of  recoupment  very  far  to  allow  It 
under  the  circamstances  of  this  case.  Bnt, 
If  we  do  concede  that  the  claim  of  the  defend- 
ants was  suflSclently  connected  with  the  sale 
of  the  husker  and  shredder  to  permit  them 
to  recoup,  and  passing  over  the  further  ques- 
tion whether  the  damages  claimed  are  of  a 
character  to  be  allowed  by  way  of  recoup- 
ment, under  the  general  issue  plea,  we  are  of 
the  opinion  that  It  cannot  be  allowed  by  rea- 
son of  the  conduct  of  the  appellants,  and,  as 
that  was  the  question  argued  and  the  ground 
apparently  relied  on  by  the  court  below,  we 
win  base  our  decision  on  that. 

The  appellants  cannot  now  In  good  faith 
question  tliese  notes.  They  not  only  gave 
tbelr  note  for  an  amount  which  Included  the 
first  one  given  for  the  husker  and  shredder 
eight  or  nine  months  after  they  claim  they 
ordered  the  pea-hulUng  attachment,  but  they 
paid  considerably  more  than  the  first  one  for 
the  purchase  money,  renewed  the  balance 
from  time  to  time  and  as  late  as  October  24, 
1906,  sent  a  check  for  $100  and  a  new  note 
for  11,000  to  the  appellees  to  take  up  the  one 
for  $1,100,  which  the  appellees,  however,  de- 
clined to  accept  without  security.  They  al- 
so sent  a  renewal  for  the  one  for  $212.63, 
which  was  not  accepted.  It  was  not  tmtU 
Just  before  this  suit  was  brought,  and  after 
the  appellees  had  refused  to  accept  the  re- 
newals, that  the  appellants  set  up  the  claim 
for  damages  which  they  now  seek  to  have 
allowed  against  the  notes.  In  Adler  v.  Rob- 
ert Portner  Brewing  Co.,  65  Md.  27,  2  Atl. 
018,  this  court  announced  a  rule  which  Is  so 
conclusive  of  this  question  that  we  will  quote 
from  It  at  some  length.  After  referring  to 
another  branch  of  the  case,  the  court  spoke 
of  a  number  of  facts.  Including  the  giving  of 
notes  for  the  purchase  money  after  the  de- 
fendant had  possession  of  the  machine  in 
question  for  about  eight  months,  and  then 
said:  "If  there  was  a  breach  of  warranty, 
be  knew  It  at  that  time,  or,  at  least,  he  had 
the  most  ample  opportunity  of  ascertaining  It 
After  eight  months  he  seeks  to  obtain  a  fur- 
ther credit  by  giving  notes.  Some  signifi- 
cance must  be  attributed  to  the  giving  of  a 
note.  In  good  faith  it  Imports  tbat  the 
maker  will  pay  it  at  maturity.  If  the  de- 
fendant did  not  Intend  to  pay  these  notes 
because  of  some  matter  which  had  occur- 
red, or  If  be  Intended  to  refuse  payment  In 
some  contingency  which  he  did  not  make 
known  to  his  creditor,  in  either  of  these 
cases  he  was  contemplating  a  fraud.  We 
can  give  to  the  defendant's  conduct  no  In- 
terpretation consistent  witli  good  faltli,  ex- 


cept that  he  had  no  purpose  of  refusing  to 
pay  these  notes  at  maturity.  This  clearly  im- 
plied that  he  would  make  no  objections  to  the 
amount  claimed  to  be  due  as  the  purchase 
money  of  the  machine.  After  this  the  de- 
fense arising  from  an  alleged  breach  of  war- 
ranty, or  from  any  other  cause,  could  not  In 
good  faith  be  set  up  In  bar  of  a  suit  on  this 
account.  We  think,  therefore,  that  the  court 
would  have  been  justified  In  refusing  to  sub- 
mit such  question  to  the  jury."  In  that  case 
the  purchaser  gave  the  seller  his  note  after 
having  had  possession  of  the  machine*  for 
about  eight  months,  while  in  this  case  the 
note  for  $1,359.33  was  given  to  the  appellees 
nearly  a  year  after  the  defendants  claim  they 
gave  notice  to  have  the  pea  huller  delivered, 
then  renewed  It  In  part  from  time  to  time, 
and  two  years  after  the  alleged  notice  asked 
for  further  renewals  of  that  note  and  the  one 
which  Included  the  other  of  the  two  notes 
given  to  the  com'pany  for  the  purchase  money. 
The  appellants  do  not  rely  on  a  breach  of 
warranty,  but  they  do  rely  on  an  alleged 
breach  of  contract,  for  the  d3iiia.ges  which 
they  now  seek  to  recoup  against  the  notes, 
and  it  will  be  observed  tbat  In  the  Adler 
Case  the  language  used  is:  "After  this  the 
defense  arising  from  an  alleged  breach  of 
warranty,  or  from  any  other  cause,  could  not 
in  good  faith  be  set  up  In  bar  of  a  suit  on 
this  account."  The  opinion  concluded  by  say- 
ing that  the  instruction  given  by  the  court 
proposed  the  true  inquiry  to  the  Jury.  That 
was  as  follows:  "If  the  jury  find  that  after 
the  delivery  of  the  machinery,  and  after  tBe, 
expiration  of,  a  sufilclent  time  to  have  be- 
come acquainted  with  Its  condition  and  qual- 
ity, the  defendant  asked  for  an  extension  of 
time,  and  promised  to  pay  the  claim,  the 
plaintiff  Is  entitled  to  recover."  In  the  case 
of  Walker  v.  Pue,  57  Md.  155,  the  same  prin- 
ciple was  In  eCTect  announced.  That  was  a 
suit  on  a  promissory  note  given  for  the  pur- 
chase price  of  some  fertilizer,  called  "Eure- 
ka," and  the  defendant  claimed  that  thore 
was  a  warranty  that  the  Eureka  "would  keep 
up  to  its  former  standard  In  analysis  and 
preparation  for  drilling";  tbe  defendant  hav- 
ing previously  used  that  fertilizer.  About  a 
month  after  the  Eureka  was  delivered,  and 
when  the  defendant  knew  that  it  "was  damp 
and  filthy,  and  consequently  dlfllcult  to  drill," 
he  gave  a  note  for  the  purchase  money  with- 
out saying  any  thing  about  the  condition  of 
the  fertilizer.  Tbe  next  summer  he  asked 
Walker,  the  company's  agent,  not  to  let  the 
note  go  to  protest,  and  applied  for  an  exten- 
sion of  time  for  payment.  Walker  told  him 
he  would  arrange  so  that  the  note  would  not 
be  protested,  but  that  he  must  apply  to  tbe 
company  for  an  extension  of  time.  Accord- 
ingly a  year  after  he  gave  the  note  Pue  wrote 
to  the  president  of  the  company  stating  tbat 
be  could  not  meet  It  at  maturity,  owing  to  a 
hail  storm  which  had  destroyed  bla  wiieat 
crop,  and  but  for  that  it  would  have  been 
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paid.  H*  testified  that  he  knew  the  bad  con- 
dition of  the  fertilizer  when  he  gave  the  note, 
bnt  made  no  objection  to  signing  it  and  in- 
tended to  pay  it,  but  made  up  his  mind  not 
to  do  BO  when  Walker  refused  an  offer  of 
compromise. 

The  court  held  that  certain  prayers  of 
the  plalntltr  (Walker)  should  hove  been 
granted,  indudinjr  the  eighth,  which  was 
•B  follows:  "If  the  Jury  believe  from  the 
evidence  that  after  the  defendant  bad  ascer- 
tained the  actual  drillable  condition  of  the 
Bureka  delivered,  if  they  shall  find  such  de- 
livery, and  after  he  had  also  ascertained  the 
result  of  the  application  of  the  Kureka  so  de- 
livered to  bis  land,  he  made  an  express  prom- 
ise to  pay  the  note  sued  upon  in  this  case, 
then  they  must  find  for  the  plaintiff,  even  al- 
though they  believe  the  defendant  received  no 
benefit  from  the  use  of  the  said  Bureka." 
Those  cases  fully  sustain  the  court  below  in 
granting  the  plaintiff's  second  prayer  that: 
"Under  the  pleadings  and  evidence  in  this 
case,  the  defendants  ore  not  entitled  to  re- 
coup from  the  plaintiffs  the  alleged  damage 
resulting  from  the  failure  of  the  defendants 
to  receive  the  cow-pea  huller  referred  to  In 
the  evidence,"  and,  that  being  so,  the  omis- 
sion to  submit  that  question  in  the  plaintiff's 
first  prayer  was  proper.  Of  course,  it  was 
not  Intended  in  the  cases  above  cited,  or  by 
the  court  below  In  this  case,  to  hold  that 
merely  giving  a  note  for  purchase  money  or  a 
renewal  of  one  will  under  all  circumstances 
be  a  waiver  of  a  breach  of  warranty  or 
breach  of  contract.  Sometimes  a  purchaser 
cannot  well  avoid  giving  a  note,  or  obtaining 
a  renewal  of  It,  bnt  when  purchasers  act  as 
these  did,  and  never  intimate  that  they  have 
iiny  ground  for  damages  for  an  alleged  fail- 
ure to  comply  with  the  contract  until  about 
^o  years  after  the  alleged  breach,  having 
In  the  meantime  done  acts  which  were  utter- 
ly Inconsistent  with  good  .faith  and  fair  deal- 
ings. If  they  then  believed  they  had  the  right 
to  reduce  the  note  by  a  claim  for  damages, 
and  intended  to  assert  that  right,  but  did  not 
tell  the  appellees,  it  would  encourage  fraud 
and  unfair  dealings  to  permit  such  a  defense 
to  notes  which  were  given  without  objection, 
which  had  been' paid  in  part  and  the  balance 
from  time  to  time  renewed,  and  which  the 
makers  still  sought  to  renew  two  weeks  be- 
fore this  suit  was  brought.  Promissory  notes 
would  be  of  little  value  if  the  makers  are  to 
be  left  free  to  thus  repudiate  them,  in  whole 
or  in  part,  under  such  circumstances  as  are 
shown  in  this  record,  and  we  are  of  opinion 
that  the  defendants  must  be  held  to  have 
waived  their  right  to  recoup  these  damages 
from  the  purchase  money  if  It  ever  existed. 

So,  without  deeming  it  necessary  to  say 
more  In  reference  to  the  rulings  on  the  pray- 
ers which  were  excepted  to,  and  there  are  no 
other  exceptions,  we  will  affirm  the  Judgment 

Judgment  affirmed,  the  appellants  to  pay 
the  costs  above  and  below. 


a09  Md.  TS> 

WILUAB  ▼.  NAGLH  et  al. 
(Conn  of  Appeals  of  Maryland.    Dec.  4,  1908.) 

1.  Contracts  (8  280*)— PEaFOBMAwcB— Smw- 
CKNoy—ARCHMBCTs— Making  Pi.ans. 

An  architect  employed  to  prepare  plans  and 
specifications  for  a  building  to  cost  a  specified 
gum  cannot  recover  compensation  for  his  serv- 
ices where  the  building  cannot  be  erected  except 
at  a  cost  materially  in  excess  of  the  amount 
specified. 

(ESd.   Note.— For  other  cases,  see   OontractSk 
Cent  Dig.  S  1253;   Dec.  Dig.  {  280.*] 

2.  CoRTKACTS  ({  323*)— Sebvices  or  Abohi- 
TKCTS— QtrEOTiow  roa  Juby. 

In  an  action  by  ardiitects  for  compensa- 
tion, the  question  whether  plaintiffs'  estimate 
was  reasonably  near  the  cost  of  the  building  is 
for  the  jury,  unless  the  question  is  to  be  deter- 
mined from  a  construction  of  the  provisions  of 
a  written  contract  of  employment. 

[Ed.   Note. — For  other  cases,   sea  Contracts, 
Cent  Dig.  S  1545 ;   Dec  Dig.  \  323.*] 

8.  Tbiai,  (S  296*)— Instboctions  —  Brbobs — 
Cube  bt  Subsequent  iNSTBUcrioR. 

In  an  action  by  architects  for  compensa- 
tion, an  erroneous  instruction  given  at  the  re- 
quest of  plaintiSs  that  plaintiffs  were  entitled 
to  rtycover  if  they  prepared  the  plans  and  speci- 
fications for  defenoant,  unless  it  was  "distinctly 
understood  and  agreed  by  the  plaintiffs"  that 
they  should  receive  no  compensation  if  the  cost 
of  the  building  proved  to  be  more  than  their  es> 
timate,  was  not  cured  by  an  instruction  given 
at  the  request  of  defendant  that  if  plaintiffs  un- 
dertook to  prepare  plans  and  specifications  for 
the  bnilding  to  cost  not  over  a  certain  sum,  and 
that  the 'lowest  bid   received   was  for  a   sum 

freatly  in  excess  of  the  estimate,  the  jury  must 
nd  for  defendant,  since  the  instructions  were 
contradictory,  and  it  could  not  be  said  ^which 
instruction  the  jury  observed. 

[Ed.  Note.— For  other  caseik  see  Trial,  Cent 
Dig.  If  705-718;   Dec.  Dig.  |  296.*] 

4.  Tbiai,  (S  260*)— IirsTBucxioNS— Requests— 

iNSTBUCriONS   AXBEADT    GiVEN. 

A  party  cannot  complain  of  the  refusal  of 
a  requested  instruction  substantially  covered  by 
the  charge  as  given. 

[Eld.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  18  651-659;   Dec  Dig.  8  260.*] 

5.  Oontbacts  (8  853*)— Sebvices  o»  Abchi- 
tects  —  Action   tob   Coicfensation  —  Ik- 

OTBUOnONB. 

In  an  action  by  architects  for  compensa- 
tion, an  instruction,  requested  by  defendant 
that,  if  there  was  an  understanding  or  agree- 
ment between  plaintiffs  and  defendant  that  the 
services  should  not  be  paid  for  unless  the  build- 
ing could  be  erected  according  to  the  plans  and 
speciGcations  for  a  sum  not  exceeding  a  speci- 
fied amount,  plaintiff  could  not  recover,  was 
properly  refused,  since  it  failed  to  submit  to 
the  jury  the  question  whether  the  building  could 
be  erected  tor  the  sum  stated. 

[Bd.   Note.— For  other  cases,   see  Contracts^ 
Dec  Dig.  8  853.*] 

6.  CouBTS  (8  189*)  —  MuNioii'Ai,  Coubts  — 
Baltihobe  Citt  Pbactice  Act— BJffect  o» 
Placinq  Case  oif  Tbiai,  Docket. 

Where  defendant  appears  in  an  action  com- 
menced under  the  practice  act  of  Baltimore  city, 
and  complies  with  the  requirements  of  the  stat^ 
ute,  and  the  case  is  placed  on  the  trial  docket 
plaintiff  is  not  confined  to  the  cause  of  action 
originally  filed  with  the  declaration,  and  neither 
party  is  bound  or  prejudiced  by  the  affidavits 
originally  made  under  the  practice  act,  except 


•Por  outer  oasM  see  same  topic  and  section  NOM BBB  la  Dec  *  Am.  Digs.  ItOT  to  date,  ft  Beportitr  Indexes 


Digitized  by 


Google 


439 


71  ATLANTIC  REPORTER. 


(Md. 


■o  tar   a*   ndi   affidayits   may  strengthen  or 
weaken  the  other  testimony  of  the  affiants. 

[EM.  Note. — For  other  cases,  see  Courts,  Dec. 
Dig.  {  189.*] 

Appeal  from  Superior  Court  of  Baltimore 
Ctty;  Tbos.  Ireland  Elliott,  Judge. 

A<:tloii  by  George  A.  Nagle  and  others 
against  Harry  D.  WllUar.  From  a  judgment 
for  plaintiffs,  defendant  appeals.  Reversed, 
and  new  trial  granted. 

Argued  before  BOYD,  O.  J.,  and  BRIS- 
COE, BURKB,  WORTHINGTON,  THOMAS, 
and  HENRY,  JJ. 

Armstrong  Thomas,  for  appellant.  Wil- 
liam F.  Johnson,  Jr.,  and  John  E.  Semmes, 
Jr.,  for  appellees. 

BOYD,  C.  J.  The  appellees,  who  are  ar- 
chitects, sued  the  appellant  on  an  account 
which  reads  as  follows:  "To  architectural 
serrices  rendered  in  preparing  worlcing  draw- 
ings and  specifications  from  January  to 
March,  1906,  for  apartment  house  at  the 
northeast  comer  of  Charles  and  Read  streets. 
Two  and  one-half  per  cent  on  lowest  esti- 
mate—5125,000.00— $3,125.00."  They  obtain- 
ed a  verdict  for  $2,075,  and  the  questions 
arising  on  this  appeal  are  on  the  exceptions 
to  the  rulings  of  the  lower  court  in  granting 
the  plaintiffs'  first  and  In  rejecting  the  de- 
fendant's second  prayer.  The  defendant  con- 
tends that  the  plaintiffs  undertooli  to  prepare 
plans  for  a  building,  the  cost  of  which  would 
not  exceed  $90,000;  one  line  of  the  defense 
being  that  the  work  was  undertaken  by  the 
plaintiffs  under  an  Implied  condition  that 
they  were  to  receive  no  compensation  for 
tiielr  services  unless  a  building  could  be 
erected  according  to  the  plana  prepared  by 
them  for  a  snm  not  to  exceed  that  amount, 
and  another  being  that  there  was  an  express 
agreement  to  that  effect  The  testimony  of- 
fered by  the  respective  parties  is  conflicting ; 
the  plaintiffs  denying  that  there  was  such 
an  understanding  or  agreement,  either  ex- 
press or  implied,  while  the  defendant  offered 
some  evidence  tending  to  sustain  both  of  his 
defenses.  • 

By  the  plaintiffs'  first  prayer  the  jury  was 
instructed  that  "if  they  find  that  the  plain- 
tiffs are  architects,  and  the  defendant  em- 
ployed them  to  prepare  plans  and  specifica- 
tions for  a  building  to  be  erected  on  the  lot 
va  the  comer  of  Charles  and  Read  streets 
owned  in  part  by  the  defendant,  and  they 
further  find  that  the  plaintiffs  did  prepare 
such  plans  and  specifications,  then  the  plain- 
tiffs are  entitled  to  recover,  unless  the  jury 
find  that  it  was  distinctly  understood  and 
agreed  by  the  plaintiffs  that  they  should  not 
be  entitled  to  receive  any  compensation  for 
their  services  unless  the  building  to  be  con- 
structed under  their  plans  would  cost  less 
than  a  certain  sum  of  money,  and  that  the 
same  conid  not  be  built  for  the  sum  of  money 
so  specified."    The  qnaliflcatlon  of  the  prayer, 


"unless  the  jury  And  that  It  was  distinctly 
understood  and  agreed  by  the  plaintiffs," 
etc.,  is  what  Is  complained  of  by  the  appel- 
lant as  he  contends  that  was  net  a  proper 
statement  of  the  law,  and  that,  even  If  it  be 
conceded  that  it  did  sufficiently  instruct  the 
jury  as  to  one  of  the  defenses,  it  ignored 
the  other,  and  hence  there  was  reversible 
error.  There  would  seem  to  be  no  doubt  that 
the  prayer  is  not  sustained  by  the  authori- 
ties, if  we  are  confined  to  it  alone.  If  an 
architect  be  employed  to  prepare  plans  for 
a  house  to  coet  not  more  than  $5,000,  be  can- 
not under  that  employment  recover  for  a 
house  which  would  cost  $10,000.  The  latter 
might  be  of  no  use  whatever  to  the  employ- 
er, for  he  might  not  be  financially  able  to 
erect  a  house  at  such  cost  or,  if  he  was,  he 
might  not  be  desirous  of  doing  so.  A  dis- 
honest architect  could  easily  Impose  on  his 
clients  if  such  were  the  law.  Indeed,  we  do 
not  understand  counsel  for  the  appellees  to 
contend  in  this  court  that  there  naust  nec- 
essarily be  a  distinct  agreement  on  the  part 
of  the  architect  not  to  charge  for  his  serv- 
ices, unless  the  building  can  be  constructed 
at  a  cost  reasonably  near  the  estimate.  It 
is  said  In  their  brief:  "It  is  conceded  that 
the  general  principle  of  law  governing  the 
transactions  between  the  owner  and  archi- 
tect with  regard  to  the  preparation  of  plans 
and  specifications  for  a  building  is  that.  If 
the  architect  makes  an  estimate  of  the  cost 
of  the  building,  he  is  not  entitled  to  his  fee, 
unless  the  building  be  constructed  at  a  cost 
reasonably  near  that  estimated  or  agreed  up- 
on." In  their  brief  they  quote  from  Walt  on 
Engineering  and  Architectural  Jurisprudence, 
c.  33,  par.  860,  that:  "An  architect  employ- 
ed to  prepare  plans  and  specifications  of  a 
building  and  furnish  an  estimate  of  the  prob- 
able cost  Is  not  upon  submitting  the  same  en- 
titled to  his  fees  unless  the  building  can  be 
erected  at  a  cost  reasonably  approximating 
that  stated  In  such  estimate."  They  also  quot- 
ed from  6  Cyc.  30,  that  "a  person  employed  as 
an  architect  to  furnish  a  plan  is  entitled  to 
remuneration  therefor,  if  made  in  accordance 
with  the  directions  of  the  owner;  but  be 
cannot  recover  where  the  owner  stipulates 
that  the  plan  should  be  for  a  building  not 
to  cost  over  a  specified  amount.  If  the  plans 
made  are  for  a  building  exceeding  that  sum." 
The  law  as  stated  by  the  appellees,  does  not 
materially  differ  from  that  contended  for  by 
the  appellant,  who  also  relies  In  part  on  0 
Cyc.  30,  and  some  of  the  cases  cited  by  the 
appellees.  If  the  cost  of  erecting  a  building 
Is  "reasonably  near"  or  "reasonably  approxi- 
mates" (as  some  of  the  authorities  express  IQ 
that  stated  In  the  estimate  or  understanding 
of  the  parties,  the  owner  might  very  prop- 
erly be. held  liable,  certainly  in  many  cases, 
for  he  .knows  or  as  a  man  of  ordinary  in- 
telligence may  be  presumed  to  know  that 
there  may  be  some  slight  variance  between 
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the  estimate  and  the  actual  cost  of  the  build- 
ing. Feltham  v.  Sharp,  99  Ga.  260,  25  S.  E. 
619;  Nelson  t.  Spooner,  2  Foster  ft  Fin- 
lason,  618;  Walt  on  Bng.  and  Arch.  Juris., 
supra.  Ordinarily  that  question  should  be 
submitted  to  the  Jury,  unless  there  be  a  writ- 
ten contract  which  has  to  be  entirely  con- 
strued by  the  court  and  has  no  provision  tn 
It  which  should  be  submitted  to  the  Jury,  but 
In  a  case  like  this,  where  It  was  contended 
that  the  building  to  be  erected  was  not  to 
exceed  $90,000,  while  the  lowest  bid  was 
$125,000,  the  court  could  declare  as  a  matter 
of  law  that  the  estimate  did  not  reasonably 
approximate  the  cost,  which  the  lower  court 
In  effect  did  In  granting  the  defendant's  first 
and  third  prayers.  In  addition  to  the  au- 
thorities above  referred  to,  see  2  Am.  &  Eng. 
Ency.  of  Law,  818,  Maack  v.  Schneider,  57 
Mo.  App.  431,  Wees  v.  Warren,  72  Mo.  App. 
044,  Ada  St  M.  B.  Church  t.  Gamsey,  66 
ni.  1S2,  Hall  r.  Ix>b  Angeles  Co.,  74  Cal.  502, 
16  Pac.  813,  Smith  v.  Dickey,  74  Tex.  61,  11 
S.  W.  1049,  and  1  Hudson  on  BIdg.  70,  al- 
though some  of  them  do  not  discuss  the 
question  fully. 

While  the  court  below  seems  to  have  adopt- 
ed the  doctrine  announced  by  the  authorities. 
It  must  have  either  overlooked  the  eftect  of 
the  language  insed  In  the  plaintiffs'  prayer, 
or  concluded  that  the  defendant's  first  ^nd 
third  prayers  sufilciently  modified  it.  It  is 
contended  by  the  appellees  that  the  latter 
are  not  In  conflict  with  their  first,  but  con- 
stitute merely  a  modification  or  qualification 
of  the  law  announced  in  it  But  is  that  cor- 
rect? It  Is  true  that  this  court  has  decided 
In  a  number  of  cases  that  a  defect  in  a  prayer 
which  by  Itself  might  be  objectionable  may 
be  cured  by  others  which  are  granted,  but  are 
those  cases  applicable  to  this?  Compare  for 
example  the  defendant's  third  prayer  with 
the  plaintiffs'  first.  It  instructed  the  Jury 
that  If  they  found  that  "the  plaintiffs  under- 
took to  prepare  plans  and  specifications  for 
a  building  to  be  erected  In  Baltimore  city  to 
«ost  not  over  $90,000,  and  that  the  plaintiffs 
prepared  plans  and  spedflcations  for  such 
building  and  requested  bids  .  thereon,  and 
that  the  lowest  bid  received  was  $125,000, 
then  their  verdict  must  be  for  the  defendant" 
That  Is  not  a  mere  modification  of  the  plain- 
tlflB*  prayer,  but  it  is  in  direct  confiict  with 
It  In  the  one  it  was  said  the  plaintiffs  could 
recover  "unless  the  Jury  find  that  it  was  dis- 
tinctly understood  and  agreed  by  the  plain- 
tiffs that  they  should  not  be  entitled  to  re- 
ceive any  compensation  for  their  services," 
etc ;  while  in  the  other  the  Jury  was  instruct- 
ed, in  substance,  that  it  was  not  necessary 
that  there  be  such  understanding  and  agree- 
ment for  that  is  the  effect  of  both  of  the  de- 
fendant's prayers  which  were  granted.  In 
other  words,  it  was  not  necessary,  in  order  to 
defeat  recovery  by  the  plaintiffs,  for  the  Jury 
to  find  an  express  agreement  on  the  subject ; 
But,  if  they  found  that  the  plaintiffs  were 


employed  to  prepare  plans  for  a  building  not 
to  cost  over  $90,000  and  famished  them  for 
a  building  which  would  cost  at  least  $125,000, 
the  plaintiffs  could  not  recover,  yet  the  quali- 
fication in  the  plaintiffs'  prayer  was  confined 
entirely  to  the  one  defense.  When  then  the 
Jury  retired  to  their  room  with  these  con- 
filcting  instructions,  what  were  they  to  do? 
If  they  wotild  first  read  the  plaintiffs'  prayer, 
and  then  the  defendant's  prayers,  it  is  not 
reasonable  to  suppose  that  they  would  con- 
dude  that  the  court  merely  Intended  to  8ul>< 
mit  the  qualifications  in  the  alternative,  un- 
less they  found  the  express  agreement  re- 
ferred to  In  the  plaintiffs'  prayer  or  the  im- 
plied condition  in  those  of  the  defendant 
If  it  be  said  that  was  possible  or  even  prob- 
able, we  cannot  be  certain  that  such  was  the 
case,  if  we  assume  the  court  so  intended. 
Prayers  may  be  so  drawn  that  although  the 
one  does  not  include  the  whole  case,  another 
does  in  such  way  as  to  avoid  the  danger  of 
misleading  the  Jury,  but  this  prayer  of  the 
plaintiffs  instructed  the  Jury  that  if  they 
found  certain  facts,  which  were  not  disputed, 
the  plaintiffs  were  entitled  to  recover,  unless 
they  found  one  other  fact,  although  there  was 
evidence  of  two  facts,  either  of  which  was 
sufficient  to  prevent  recovery,  but  the  court 
did  not  say  so  in  that  prayer.  If  the  Jury 
found  against  the  defendant  on  the  qualifica- 
tion in  the  plaintiffs'  prayer,  then  there  was 
nothing  to  do  under  it  but  find  a  verdict  for 
the  plaintiffs.  Then  when  they  took  up  the 
defendant's  prayers,  or  either  of  them,  they 
would  see,  in  the  first  place,  that  there  were 
no  words  used  to  connect  them  with  the  plain- 
tiffs' prayer,  nothing  to  show  that  they  were 
intended  to  submit  another  qualification  of  it 
but,  if  they  found  for  the  defendant  as  to 
the  facts  submitted  to  them  in  his  prayers, 
they  might  well  have  thought  "it  Is  true  the 
court  has  instructed  us  that  if  we  find  these 
facts  our  verdict  must  be  for  the  defendant 
but  it  said  in  the  plaintitrs'  prayer  that  the 
plaintiffs  were  entitled  to  recover,  'unless  It 
was  distinctly  understood  and  agreed  by  the 
plaintiffs  that  they  should  not  be  entitled  to 
recover  any  compensation  for  their  services 
unless  the  building  to  be  constructed  under 
their  plans  would  cost  less  than  a  certain 
sum  of  money,'  and  therefore,  as  we  do  not 
find  that  it  was  so  distinctly  understood  and 
agreed  by  the  plaintiffs,  we  must  find  our 
verdict  for  the  plaintiffs."  Bo  it  -seems  to 
Us  that  if  we  assume  that  the  defendant's 
prayers  were  intended  to  t>e  a  further  n^odi- 
ficatlon  of  the  plaintiffs'  first  prayer,  they 
were  in  the  manner  submitted  calculated  to 
mislead  the  jury,  and  were  in  fact  contra- 
dictory ;  the  plaintiffs'  theory  being,  as  shown 
by  the  prayer,  that  nothing  short  of  an  ex- 
press understanding  or  agreement  could  bar 
a  recovery,  while  those  of  the  defendant  pre- 
sented the  opposite  theory,  namely,  that  the 
contract  could  be  implied  from  the  facts  stat- 
ed in  them.    As  was  said  of  two  conflicting 
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prayers  In  B.  &  O.  R.  R.  CSo.  t.  Blocber,  27 
Md.  286:  "Tbe  theories  of  these  prayers 
were  prima  facie  directly  opposed.  The  Jury 
could  not  without  disregarding  one  or  the 
other  come  to  any  correct  conclusion."  The 
Jury  might  have  reasoned:  "We  cannot  tell 
which  prayer  we  must  be  governed  by,  and, 
although  we  think  the  defendant's  evidence 
BUBtalns  the  facts  set  out  In  bis  prayers,  yet, 
as  we  believe  the  plaintiffs  did  not  distinctly 
agree  that  they  should  only  be  entitled  to 
compensation  for  their  services  as  set  out  in 
their  prayer,  we  are  authorized  by  that  to 
And  our  verdict  for  the  plaintiffs,  and,  as 
they  did  actually  render  the  services,  they 
ou^t  to  be  paid  for  them."  We  cannot, 
therefore,  treat  the  defendant's  prayers  as 
mere  m(tdiflcations  or  qualifications  of  that 
of  tbe  plaintiffs,  and  are  of  the  opinion  that 
liiere  was  reversible  error  In  granting  the 
latter. 

Tbe  defendant's  second  prayer,  which  was 
rejected,  was:  "If  the  Jury  shall  find  from 
the  evidence  that  there  was  an  understand- 
ing or  agreement  between  the  plaintiffs  and 
the  defendant  that  the  services  for  which 
suit  is  brought  should  not  be  paid  for  unless 
a  bulldbig  could  be  erected  according  to  the 
plans  and  Bi>eclfication8  prepared  by  the 
plaintiffs  for  a  sum  not  exceeding  $00,000, 
then  their  verdict  must  be  for  tbe  defendant." 
We  find  no  reversible  error  In  rejecting  that 
prayer.  In  the  first  place,  that  theory  of  the 
defendant  was  so  submitted  in  the  plaintiffs' 
first  prayer  that  we  do  not  see  how  he  could 
have  been  injured,  but,  In  addition  to  that,  it 
did  not  submit  to  the  Jury  the  question  wheth- 
er tbe  building  could  be  erected  for  the  sum 
stated.  We  understand  the  appellant  to  rely 
mainly  on  the  fact  that  the  account  filed  by 
the  plaintiffs  admitted  that  tbe  lowest  bid 
was  $125,000,  but  this  was  originally  a  suit 
under  the  practice  act  of  Baltimore  city. 
When  the  defendant  appears  in  such  action, 
and  complies  with  the  requirements  of  the 
statute,  the  case  Is  then  placed  on  the  trial 
docket,  and  la  governed  by  the  ordinary  roles 
of  procedure  in  actions  ex  contractu.  The 
plaintiff  can  claim  anything  recoverable  un- 
der his  declaration,  and  the  defendant  can 
avail  himself  of  any  defense  or  evidence  ad- 
missible under  his  pleas.  The  plaintiff  is  not 
confined  to  the  cause  of  action  originally  filed 
with  the  declaration,  and  he  and  tbe  defend- 
ant are  not  bound  or  prejudiced  by  the  afl3da- 
vits  originally  made  under  the  practice  act, 
"except  in  so  far  as  the  respective  averments 
of  these  affidavits  may  strengthen  or  weaken 
the  other  testimony  of  the  party  making  the 
aflldavits."  Councilman  v.  Towson  Bank,  103 
Md.  469,  64  Atl.  358,  and  cases  therein  cited. 
The  prayer  ought  to  have  submitted  the  ques- 
tion whether  the  cost  of  the  erection  of  the 
building  would  exceed  the  sum  named. 

For  error  in  granting  the  plaintiffs'  first 
prayer,  the  Judgment  will  be  reversed. 


Judgment  reversed  and  new  trial  awarded, 
the  appellees  to  pay  the  costs  above  and  be- 
low. 


OW  Hd.  42) 
LOKD  V.   SMITH. 
(Court  of  Appeals  of  Maryland.    Dec.  9,  1908.) 

1.  Pbincipai,  and  Aobnt  ((  23*)— Rklatiok 
OF  Pasties— Evidence. 

Evidence  held  to  show  that  complainant 
was  the  founder  and  proprietor  of  a  business, 
and  that  defendant  waa  his  salesman  and  con- 
fidential clerk. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  {  41 ;   Dec.  Dig.  {  23.*] 

2.  Equity  ({  65*)— Maxiiis— Glkak  ELands— 
Appucation  of  Rule. 

Since  the  refusal  of  the  court  to  act  al- 
ways ([ives  defendant  an  unfair  advantage  of 
complainant  contrary  to  the  real  justice  of  tbe 
case,  the  application  as  a  defense  of  the  maxim, 
"He  who  comes  into  equity  must  come  with 
clean  hands,"  is  only  allowed  for  reasons  of  pub- 
lic policy,  as  a  check  upon  fraud  and  wrong- 
doing. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  SS  185-187;   Dec.  Dig.  {  65.*] 

3.  Equity  (§  65*)—Maxims— Clean  Hands— 
Appucation  of  Rule. 

Complainant  t>efore  embarking  in  a  new 
business  nad  given  up  all  his  interest  in  his 
former  business,  and  all  bis  individual  property 
for  tbe  benefit  of  his  creditors,  which  have  yield- 
ed or  will  yield  sufficient  to  satisfy  all  his  obli- 
gations. When  starting  anew  in  a  commission 
business  with  other  people's  merchandise  and 
on  others'  credit,  he  opened  a  bank  account  in 
tbe  name  of  another  to  prevent  the  funds  from 
being  tied  up  by  attadtment  proceedings.  EM, 
that  be  was  not  guilty  of  such  fraud  towards 
his  creditors  as  would  preclude  a  suit  by  him 
to  establish  his  right  to  the  business  as  against 
the  'Person  in  whose  name  the  account  was  kept 
and  who  claimed  to  be  proprietor;  the  maxim, 
"He  who  comes  into  equity  must  come  with 
clean  hands,"  not  applying. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  i$  185-187;   Dec.  Dig.  {  65.*] 

4.  Pbincipal  and  Aoent  (i  69*) — NATxres  of 
Agent's  Obligation. 

An  agent  owes  to  bis  principal  tbe  utmost 
fidelity,  and  cannot  make  any  profit  for  him- 
self from  the  business  in  which  be  is  employed, 
to  the  principal's  detriment. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  f)  132 ;   Dec.  Dig.  {  69.*] 

Appeal  from  Circuit  Court  of  Baltimore 
City;   Charles  EX  Phelps,  Judge. 

Bill  by  Charles  W.  Lord  against  Harry  W. 
Smith  for  an  injunction  and  accounting.  De> 
cree  of  dismissal,  and  complainant  appeala 
Reversed  and  remanded. 

Argued  before  BOYD,  O.  J.,  and  BRISCOE, 
PEARCB,  BURKE,  WORTHINQTON,  HEN- 
RY, and  THOMAS,  JJ. 

J.  Kemp  Bartlett  and  Wm.  S.  Bansemer, 
for  appellant  Wm.  A.  Wheatley,  for  appel- 
lee. 

WORTHINGTON,  J.  '  The  litigation  in 
this  case  grows  out  of  a  dispute  between  the 
parties  as  to  which  is  the  proprietor  of  a  cer> 
tain  brokerage  business  carried  on  in  Balti- 
more city  for  a  number  of  years  past  under 


*For  other  casM  see  ume  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  t  Reporter  Indeies 
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the  trade  name  and  style  of  Gbarles  W.  Lord 
&  Co. 

The  appellant,  who  was  the  complainant 
below,  claims  that  the  business  was  estab- 
lished by  him -in  1895,  and  has  ever  since 
been  condocted  by  him  as  the  sole  proprietor, 
with  the  appellee  (the  defendant  below)  as 
his  trusted  and  confidential  cleric;  while,  on 
the  other  hand,  the  appellee  contends  that 
the  business  was  established  in  1895  by  him, 
and  that  it  has  ever  since  been  conducted  by 
him  aa  sole  proprietor,  with  the  appellant 
as  hla  clerk.  According  to  the  testimony  of 
the  parties  themselves,  neither  of  them  was 
aware  of  the  claims  and  pretensions  of  the 
other  until  the  month  of  November,  1907, 
when  a  controversy  took  place  between  them 
concerning  the  ownership  of  the  business, 
and  Mr.  Lord  according  to  his  testimony 
claimed  the  whole;  but,  according  to  Mr. 
Smith's  testimony,  Mr.  Lord  said  in  the 
course  of  that  controversy  that  he  had  as 
much  Interest  in  the  business  as  Smith  had, 
that  half  of  it  was  his.  At  the  same  time 
Smith  claimed  that  the  whole  business  be- 
longed to  him.  Shortly  after  this  conversa- 
tion— that  is  to  say,  on  December  24,  1907 — 
Mr.  Lord  filed  the  bill  of  complaint  In  this 
case  in  the  circuit  court  for  Baltimore  city, 
setting  forth  his  claims  to  the  business  as 
sole  proprietor,  alleging  that  he  bad  estab- 
lished the  business  In  the  early  part  of  the 
year  1895  at  21  Grant  street.  In  Baltimore 
city,  and  had  there  begun  operations  as  a 
mannfacturer's  agent  of  woodenware  and 
kindred  merchandise ;  that  Harry  W.  Smith, 
the  defendant,  had  been  taken  Into  the  em- 
ploy of  the  old  firm  of  Lord  &  Robinson 
when  he  was  a  boy  15  years  of  age,  and  had 
continued  in  its  employ  for  many  years  until 
the  failure  of  that  firm  In  1893 ;  that  com- 
plainant had  been  a  member  of  the  firm  of 
Lord  &  Robinson  until  it  went  into  the  hands 
of  receivers  in  the  year  1893,  and  that  there 
had  developed  toward  Smith  on  complain- 
ant's part  an  attitude  of  trust  and  confidence; 
that,  upon  commencing  business  again  after 
his  failure,  the  complainant  took  with  him 
to  21  Grant  street  the  said  Harry  W.  Smith, 
in  whose  integrity  he  had  Implicit  confidence, 
at  the  weekly  salary  of  $15  per  week,  which 
was  subsequently  Increased  to  $25  per  week ; 
that  at  the  time  he  started  the  new  business 
the  complainant  was  not  entirely  free  from 
the  obligations  of  the  old  firm,  and  as  he 
contemplated  handling  in  a  fiduciary  capac- 
ity, to  wit,  that  of  factor  or  sales  agent,  the 
money  of  such  of  his  old  business  associates 
as  might  entrust  the  sales  of  their  merchan- 
dise to  him,  he  feared  that  if  be  opened  a 
bank  account  In  his  own  name,  and  deposited 
therein  such  moneys  together  with  his  own 
earnings,  that  such  funds  might  be  subject  to 
the  danger  of  being  tied  up  by  proceedings  in- 
stituted by  some  of  his  old  creditors,  who  had 
not  at  that  time  been  settled  with,  and,  for 
the  sole  purpose  of  avoiding  this  danger,  he 


opened  a  bank  account  In  the  name  of  Harry 
W.  Smith,  with  his  consent,  and  took  a  power 
of  attorney  from  the  said  Smith,  authorizing 
the  complainant  to  draw  checks  agatest  said 
account;  that  both  he  and  Smith  thereafter 
drew  checks  upon  this  account  so  opened  in 
the  name  of  Smith,  and  that  such  practice 
was  continued  down  to  the  time  of  filing  the 
bill  of  complaint;  that,  by  reason  of  the 
confidential  relations  between  'the  complain- 
ant and  Smith,  the  latter  was  allowed  broad 
powers  in  the  handling  of  the  complainant's 
cash  and  bank  deposits,  and  that  Smith, 
acting  under  these  broad  powers,  would  from 
time  to  time  draw  checks  for  his  own  pur- 
poses over  and  above  his  weekly  salary  of 
$25,  and  charge  them  on  the  books  of  the 
complainant,  and  would  -from  time  to  time 
purport  to  put  back  sums  of  money  to  re- 
place the  amounts'so  withdrawn,  which  sums 
put  back, •however,  did  not  in  fact  measure 
up  to  the  amounts  withdrawn;  that  in  the 
course  of  time  the  excess  of  the  withdrawals 
by  Smith  over  the  amounts  put  back  by  him 
was  over  $9,000,  not  including  withdrawals 
from  the  cash  drawer ;  that  in  October,  1907, 
Smith  had  purchased  with  $1,750  of  the 
complainant's  money  a  ground  rent  in  the 
dwelling  property  known  as  No.  2318  Gull- 
ford  avenue,  In  Baltimore  city.  The  bill  fur- 
ther averred  that  Smith  had  recently  set  Tip 
pretensions  that  he  was  the  sole  owner  and 
proprietor  of  the  business,  and  that  all  the 
money  taken  by  him  was  his  own  money  for 
which  be  was  accountable  to  no  one;  that 
Smith  had  threatened,  unless  complainant 
would  recognize  Smith's  pretensions,  to  solicit 
away  fropi  the  complainant  his  patrons  and 
customers,  which  it  was  averred  Smith  was 
able  to  do.  The  prayers  of  the  bill  were  for 
an  Injunction:  (1)  Prohibiting  said  Harry 
W.  Smith  from  exercising  any  control  or  In- 
terference in  the  complainant's  business  as  it 
was  knovra  under  his  trade-name  of  Charles 
W.  Lord  &  Co.  (2)  That  said  Smith  be  en- 
joined from  collecting  any  moneys,  or  from  " 
diverting  any  consignments  coming  or  due  to 
the  said  Charles  W.  Lord  &  Co.  (3)  That 
he  be  further  enjoined  from  making  any  with- 
drawals from  the  bank  deposit  of  the  com- 
plainant standing  In  the  name  of  Harry  W. 
Smith  In  the  National  Bank  of  Commerce 
of  Baltimore.  (4)  That  he  be  further  en- 
joined from  removing  any  of  the  books  of  ac- 
count or  other  evidence  of  the  state  of  busi- 
ness of  Charles  W.  Lord  &  Co.  from  the  of- 
fice thereof,  and  that  he  return  and  replace 
in  said  office  any  books  or  other  evidences  of 
account  of  said  business  that  were  then  under 
his  individual  control.  (5)  That  he  be  fur- 
ther enjoined  from  soliciting  the  patrons  of 
the  complainant,  trading  under  the  name  of 
Charles  W.  Lord  &  Co.,  to  discontinue  busi- 
ness with  the  complainant,  and  to  give  their 
patronage  to  the  said  Smith.  (6)  That  pend- 
ing these  proceedings  the  defendant  be  fur- 
ther enjoined  from  disposing  of  the  lot  oC 
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ground  No.  2318  Guilford  avenne,  mentioned 
in  the  bill  of  complaint ;  also  that  said  Har- 
ry W.  Smith  discover  and  set  forth  in  detail 
all  the  sums  of  money  taken  by  him  during 
the  whole  period  of  bis  employment  since 
1S05  in  excess  of  $25  a  weeic  for  services,  and 
that  Smith  l>e  decreed  to  make  restitution 
and  payment  of  all  sums  of  money  eSiown  to 
be  due  by  him  to  the  complainant,  and  for 
general  relief.'  The  same  day  an  Injunction 
prohibitory  and  mandatory  was  issued  as 
prayed  In  the  bill  of  complaint,  except  as  to 
tbe  prohibition  against  the  disposition  of  the 
lot  on  Guilford  avoine.  On  February  17, 
1908,  the  defendant  filed  his  answer,  denying 
all  the  material  allegations  of  the  bill  of  com- 
plaint, and  averring  that  he  himself  "was, 
has  all  tbe  time  been,  and  still  is  the  sole 
owner  of  said  business,"  and  that  no  money 
had  ever  been  eontribdted  toward  or  used  In 
said  business  except  the  defendant's  own 
money,  or  money  borrowed  by  him  for  that 
purpose;  that  the  complainant  had  never 
made  any  pretensions  to  be  any  other  than  an 
employe  of  the  defendant  until  shortly  be- 
fore filing  tbe  bin  of  complaint,  and  then 
he  claimed  to  be  only  part  ovraer  of  the  busi- 
ness. He  aslced  that  the  injunction  thereto- 
fore granted  be  dissolved,  and  the  bill  dis- 
missed. After  much  time  and  patience  spent 
in  comparing  the  evidence  of  the  several  wit- 
nesses, we  have  finally  been  able  to  thread 
our  way  through  the  great  mass  of  most 
conflicting  testimony  taken  to  support  the 
contentions  and  claims  of  the  respective  par- 
ties. 

It  would  extend  this  opinion  to  an  unrea- 
■onable  length  to  attempt  to  set  out  here  a 
synopsis  of  the  evidence,  consisting  as  It  does 
of  over  600  printed  pages,  but,  after  the  most 
careful  consideration  that  we  have  been  able 
to  give  the  case,  we  are  unable  to  reconcile 
the  claims  of  Smith  with  certain  material 
facts  established  by  the  exhibits  and  docu- 
mentary evidence  produced  at  the  hearing. 
One  of  these  facts  is  that  at  the  very  com- 
mencement of  tbe  business  in  1885  certain 
ofilce  furniture  of  the  old  firm  of  Lord  & 
Robinson  was  purchased  of  the  receivers  of 
the  firm  for  the  use  of  the  new  concern  at 
21  Grant  street  Lord  testified  that  he  gave 
the  money  ($25)  to  Smith  with  which  to  buy 
the  property  for  him.  Smith,  on  tbe  other 
hand,  testified  that  he  bought  the  furniture 
with  bis  own  money  for  his  own  use.  A  re- 
ceipt was,  however,  finally  produced  by 
Lord,  which  on  its  face  shows  that  the  mon- 
ey had  actually  been  paid  by  Smith,  but  on 
the  back  of  the  receipt  and  of  the  same  date 
was  tbe  following  Indorsement,  signed  by 
Smith:  "For  value  received  I  hereby  trans- 
fer the  articles  mentioned  to  Charles  W. 
Lord.  [Signed]  H.  W.  Smith."  Smith's  ex- 
planation of  why  be  made  this  transfer,  in 
view  of  tbe  fact  that  he  claimed  to  have 
himself  established  the  business,  Is  in  our 
Judgmeat  far  short  of  being  satisfactory. 
Another  important  fact  not  disputed  la  that 


0x6  assessment  of  tbe  property  ot  tbe  con- 
cern on  the  tax  books  of  Baltimore  city  was 
In  the  name  of  Charles  W.  Lord  &  Co.; 
Smith's  name  not  being  mentioned  in  con- 
nection therewith.  Besides  this,  Mr.  Lord 
produced  at  the  hearing  below  books  of  en- 
try concerning  the  business  from  its  very 
beginning  in  1895  to  the  time  the  controversy 
between  him  and  tbe  defendant  arose  in 
1907,  in  which  books  were  entered  the  items 
of  cash  received  and  cash  paid  out  during 
the  wlKiIe  period,  as  it  seems;  these  entries 
in  many  respects  substantiating  Lord's  claim 
to  be  the  founder  and  sole  proprietor  of  tba 
business.  The  i^oductlon  of  these  books, 
or  at  least  of  some  of  them,  was  evidently 
a  great  surprise  to  Smith,  who  testified  that 
he  understood  from  Mr.  Lord  that  they  bad 
been  burned  in  the  great  fire  of  February, 
1904.  These  books  show  the  payment  weeldy 
to  Harry  Tf.  Smith  on  every  Saturday  at 
first  of  the  sum  of  $15,  and  later  of  the  sum 
of  $25,  charged  either  to  "hands"  or  "ex- 
penses," and  .the  entries  continue  regularly 
from  week  to  week  down  to  October  10,  1903, 
and  most  of  these  entries,  as  it  appears, 
were  made  in  the  handwriting  of  Smith  him- 
self. Tbe  withdrawals  of  money  by  Mr. 
Ix>rd,  however,  were  not  charged  to  either 
"hands"  or  "expenses"  or  any  other  distinct 
account,  and,  besides,  they  vary  in  amount 
from  time  to  'time;  thus  clearly  Indicating 
that  Smith  worked  on  a  salary,  and  that 
Lord  did  not  Another  significant  fact  ia 
that  the  contracts  for  the  rental  of  tbe 
rooms  at  difterent  times  occupied  for  tbe 
purposes  of  the  business  and  tbe  rent  bills 
for  the  use  of  the  same  were  invariably 
made  in  the  name  of  Charles  W.  Lord  &  Co. 
Another  quite  significant  fact  and  one 
that  cannot  be  disputed,  is  that  the  license 
to  carry  on  the  business  was  from  1895  to 
1907  always  issued  to  Charles  W.  Lord  alone, 
and  this  was  true,  although  the  applicant 
who  made  the  representations  to  the  license 
clerk  apparently  under  oath  was  several 
times  H.  W.  Smith  himself.  In  the  year 
1907,  however,  upon  the  application  of  Smith, 
the  license  was  Issued  for  tbe  first  time  to 
Charles  W.  Lord  and  Harry  W.  Smith,  trad- 
ing as  Charles  W.  Lord  ft  Co.  Much  other 
testimony  of  a  character  tending  to  prove 
Mr.  Lord  to  be  the  founder  and  proprietor  of 
tbe  business  was  adduced,  but  need  not  be 
referred  to  here  in  detail.  Mr.  Smith,  on 
the  other  band,  relied  upon  the  fact  that  tbe 
bank  account  was  in  bis  name,  and  checked 
upon  by  him  at  all  times  as  he  saw  fit;  that 
besides  his  regular  weekly  salary  charged  to 
him  as  such,  he  drew  various  sums  from  time 
to  time  in  the  aggregate  largely  in  excess  of 
his  salary,  some  of  which  afterwards  he  re- 
turned, and  some  he  did  not  claiming  that 
as  the  business  was  his,  he  'was  not  ac- 
countable to  any  one  for  such  witbdrawala. 
He  further  relied  upon  the  fact  that  the  in- 
surance on  the  Stock  carried  by  the  concern 
was  In  his  name,  and  that  after  the  great 
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Baltimore  Are  In  Pebrnary,  1004,  the  amoaof 
of  this  InauraDce  was  paid  to  him.  Cer- 
tain manufacturers  dealing  with  tbe  concern 
alao  testified  that  they  had  always  dealt 
with  Smith  as  the  proprietor,  and  that  they 
had  no  dealings  with  Lord  whatever,  and 
they  regarded  Smith  as  tbe  owner  of  the 
business.  Certain  members  of  tbe  office 
force  also  testified  In  effect  that  they  regard- 
ed Mr.  Smith  as  the  proprietor.  As  we  have 
before  indicated,  however,  the  controlling 
facta  of  the  case  upon  the  question  as  to 
who  started  the  business  In  1896  at  21  Grant 
Btreet,  and  contlnaed  it  down  to  the  time  of 
flUng  tbe  bill  of  complaint  In  this  case,  are 
In  our  opinion  those  first  above  recited  in 
support  of  Mr.  Lord's  contention.  We  must, 
therefore,  bold  that  Charles  W.  Lord  was 
tbe  founder  and  proprietor  of  the  business, 
and  that  Harry  W.  Smith,  the  defendant, 
was  his  salesman  and  confidential  clerk. 

Tbe  learned  judge  in  the  court  below  did 
not  find  to  tbe  contrary  of  this,  but  dismiss- 
ed the  complainant's  bill  upon  tbe  ground 
that  Hr.  Lord  at  tbe  time  he  commenced 
business  in  1893  had  not  paid  off  bis  former 
creditors,  and  that  consequently  the  placing 
of  tbe  bank  account  and  the  insurance  in  the 
name  of  Harry  W.  Smith  was  done  for  the 
purpose  of  defrauding,  hindering,  and  delay- 
ing these  creditors.  He  then  applied  the 
maxim  that  be  who  comes  Into  equity  must 
come  with,  clean  bands,  and  held  that  under 
the  circumstances  a  court  of  equity  should 
grant  no  relief,  but  leave  tbe  parties  where 
it  found  them;  citing  Roman  ▼.  Mali,  42 
Md.  513,  and  some  other  cases  In  support  of 
his  position.  While  we  recognize  and  ap- 
prove the  doctrine  of  tbose  cases,  yet  we 
cannot  agree  that  this  is  a  case  to  which 
the  maxim  above  quoted  is  applicable.  As 
tbe  complainant  was  about  to  embarii  In  a 
business  requiring  him  to  handle  goods  on 
commission,  and  In  consequence  to  have  in 
his  custody  and  possession  from  time  to 
time  the  moneys  of  other  people,  be  may 
very  well  have  desired  to  save  those  persons 
the  possible  embarrassment  and  expense  of 
having  their  money,  If  deposited  in  bis 
name,  tied  up  by  way  of  proceedings  in  at- 
tachment Mr.  Lord  had  previously  to  em- 
barking In  the  new  business,  surrendered  and 
given  up  not  only  all  bis  Interest  In  the  as- 
sets of  tbe  firm  of  Lord  &  Robinson,  but  also 
all  his  own  individual  property  and  assets, 
for  the  benefit  of  his  creditors,  and  it  appears 
that  these  assets  have  yielded  or  will  yield 
sufficient  to  satisfy  all  his  obligations  and 
leave  a  surplus  besides.  It  Is  true  ttiat  this 
result  may  not  have  been  known  In  1895, 
when  the  account  in  bank  was  first  opened 
in  Smith's  name,  but  Lord  had  then  already 
stripped  himself  of  all  be  owned  in  order  to 
satisfy  his  obligations  in  full,  and  was 
starting  business  anew,  with  other  people's 
merchandise  and  upon  other  people's  credit 


While  we  have  no  purpose  to  relax  tbe  strict 
enforcement  of  the  maxim  that  "He  who 
comes  into  equity  must  come  with  clean 
bands,"  or  as  it  Is  some  times  expressed, 
"He  that  hath  committed  Iniquity  shall  not 
have  equity,"  yet  in  this  case  we  are  unable 
to  satisfy  ourselves  that  Mr.  Lord  has  been 
guilty  of  any  such  Inlqnity  or  moral  turpi- 
tude  as  should  deny  him  the  aid  of  a  court 
of  equity. 

After  a  somewhat  extended  research,  we 
have  been  unable  to  find  in  this  state  or 
elsewhere  a  reported  case  in  which  the  maxim 
has  been  applied  under  circumstances  like 
these,  and,  as  the  refusal  of  tbe  court  to 
act  always  gives  the  defendant  an  unfair 
advantage  of  tbe  plaintiff  contrary  to  the 
real  Justice  of  the  case,  the  application  of 
the  maxim  as  a  defense  is  only  allowed 
for  reasons  of  public  policy  as  a  preven- 
tive check  upon  fraud  and  wrongdoing. 
After  a  careful  consideration  of  a  number 
of  adjudged  cases  as  well  as  of  tbe  pur- 
pose In  view  in  the  application  of  the  maxim, 
we  are  unable  to  attribute  to  Mr.  Lord  any 
such  fraud  or  wrongdoing  as  we. think  de- 
mands or  Justifies  the  application  of  tbe 
maxim  in  this  case.  We  hold  therefore  that 
he  is  entitled  to  relief.  It  must  be  remem- 
bered that  an  agent  owes  to  his  principal  tbe 
utmost  fidelity,  and  that  he  is  not  allowed 
to  make  any  profit  for  himself  from  the 
business  In  which  he  is  employed  to  the  det- 
riment of  bis  principal.  We  think  the  plain- 
tiff entitled  to  the  benefit  of  tbe  injunction 
as  originally  granted  and  to  tbe  accounting 
as  prayed  in  the  bill  of  complaint  It  is 
not  for  this  court  to  state  an  account  be- 
tween the  parties  even  If  it  were  possible  to 
do  BO  from  the  record.  That  Is  more  prop- 
erly the  business  ot  a  bookkeeper  or  ac- 
countant All  we  can  do  is  to  point  out  the 
principles  on  which  it  should  be  stated. 

For  tbe  reasons  assigned,  we  think  tbe 
decree  of  the  lower  court  should  be  reversed 
and  the  cause  remanded,  to  tbe  end  that 
there  may  be  further  proceedings  in  accord- 
ance with  the  views  herein  expressed. 

Decree  reversed,  with  costs,  and  cause  re- 
manded. 


a«S  Md.  644) 
ROBINSON  V.  STATB 

(Court  of  Appeals  of  Maryland.    Nov.  14, 
1908.) 

1.  Libel  aitd  Slardes  (|  152*)  —  CanmrAi. 

RESPONSIBILITT^lNnicnCKNT. 

An  indictment  for  libel,  which  sets  out  tbe 
libelous  publication  in  full,  and  alleges  that  the 
same  is  "false,  scandalous,  malicious,  and  de- 
famatory," is  sufficient,  without  a  specific  as- 
sertion of  tbe  falsity  of  each  statement  contain- 
ed in  the  pnblicanoD. 

[Ed.  Note.— For  other  cases,  see  Ubel   and 
Slander,  Cent  Dig.  (  417;   Dec.  Dig.  |  162.*] 
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2.  LiBIX    AKD     SlJUtDXB    (I    155«)-M3BnfINAI, 

Responsibilitt  —  Evidence  —  Pbovoca- 

TION. 

In  a  prosecution  for  libel,  evidence  of  vio- 
lent and  abusive  language  used  by  the  prose- 
cutor in  regard  to  defendant  before  the  publica- 
tion of  the  libel  for  which  the  prosecution  was 
laid  was  not  admissible  on  behalf  of  defendant. 
[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  i  430;    Dec.  Dig.  {  155.*] 

3.  LiBXL    AND     SliANDEB     (S    165*)— CbIMINAI, 

Besponsibilitt— Evidence  —  Subsequent 

Publications  bt  Defendant. 

In  a  prosecution  for  libel  published  in  de- 
fendant's newspaper,  a  subsequent  publication 
in  such  newspaper,  in  which  defendant  disclaim- 
ed any  malice  toward  the  prosecutor  in  making 
the  publication  complained  of,  was  not  admis- 
sible in  behalf  of  defendant. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  i  430;   Dec.  Dig.  {  155.*] 

Appeals  from  Circuit  Court,  Allegany 
Coun^ ;  Robert  R.  Hender  and  M.  L.  Ke«dy, 
Judges. 

John  J.  Robinson  was  convicted  of  libel, 
and  appeals.    Affirmed. 

Indictment  sworn  to  and  filed  January  11, 
1908.  In  the  words  following,  to  wit: 

"State   of   Maryland,   Allegany   County — ^to 

wit: 

"The  Jurors  of  the  state  of  Maryland,  for 
the  body  of  Allegany  county,  do  on  their 
oath  present,  that  John  J.  Robinson,  late  of 
Allegany  county,  on  the  twenty-sixth  day  of 
December,  In  the  year  of  our  Lord  nineteen 
hundred  and  seven,  at  Allegany  county 
aforesaid,  contriving,  and  unlawfully,  wick- 
edly and  maliciously  Intending  to  Injure, 
vilify  and  prejudice  one  Duncan  R.  Sloan, 
and  to  deprive  him  of  his  good  name,  fame, 
credit  and  reputation  and  to  bring  him  into 
great  contempt,  scandal,  Infamy,  disgrace, 
hatred  and  ridicule,  unlawfully,  wickedly 
and  maliciously  did  write  and  publish  a  false, 
scandalous,  malicious  and  defamatory  libel 
In  a  certain  newspaper  called  the  Lonacon- 
Ing  Star  and  the  Lonaconlng  Review,  in  the 
county  of  Allegany,  and  state  of  Maryland 
of  which  said  newspaper  published  as  afore- 
said, the  said  John  J.  Robinson  was  the 
publisher  and  editor,  unlawfully,  wickedly 
and  maliciously  did  write  and  publish  a 
false,  scandalous,  malicious  and  defamatory 
libel  In  the  form  of  a  newspaper  article,  con- 
taining divers  false,  scandalous,  malicious 
and  defamatory  matters  and  things  of  and 
concerning  the  said  Duncan  R.  Sloan  ac- 
cording to  the  tenor  and  effect  following, 
that  Is  to  say: 

'"Our  Position  Endorsed. 

"'Vigorous  Letter  from  a  Close  Observer  of 
Past  and  Present  Local  Events. 

"  'Lonaconlng,  Md.  Dec.  14th,  1907. 
"'Editor  Star:    The  thankd  of  the  com- 
munity are  due  for  the  severe  but  high-toned, 
well  deserved  chastisement  you  administered 
busy-body  D.   R.    Sloan   both   In   the   ^oard 


of  Trade  meeting  and  this  week's  issue  of 
the  Star.  In  squirming  and  wiggling  Dun- 
can has  been  an  artist  In  the  past  but  now 
as  upon  several  other  notable  occasions  be 
stands  before  this  community  as  a  blunder- 
ing, stuttering  ninny.  An  Increase  of  wages 
is  always  welcome — always  desired;  but 
what  possible  influence  the  Board  of  Trade 
could  expect  to  wield  in  that  direction  is 
not  clear  to  a  reasonable  mind.  Their  ac- 
tion In  that  regard  now  or  at  any  other 
time  could  not  be  but  an  "empty  bubble"  in 
the  air. 

"'For  some  time  past  It  has  been  noticed 
that  Duncan  has  been  catering  to  a  certain 
prominent  member  of  the  miners'  organiza- 
tion, and  as  the  city  election  will  soon  be 
at  band,  when  Duncan  vrlll  be  a  candidate 
to  succeed  himself  as  City  Treasurer,  proba- 
bly he  had  in  view  a  strategic  move  political- 
ly. If  so,  a  boomerang  for  Duncan,  like 
iinto  the  one  be  enjoyed  when  he  had  his 
parade  and  played  his  fiddle  in  the  streets 
of  Lonaconlng  In  honor  of  Sampson's  victory 
at  Manilla,  when  it  developed  next  day  tbat 
he  should  have  paraded  and  fiddled  for 
Schl^,  the  real  commander  of  that  great 
Naval  Triumph.  Duncan  virants  to  be  pro- 
gressive in  any  public  movement  where  he 
can  keep  Duncan  to  the  fore  and  see  some- 
thing material  in  the  progresslvenees  for 
Duncan's  interest. 

"  'High  time  he  should  go  way  back  and 
sit  down.  He  says  he  alone  was  responsible 
for  the  resolution,  didn't  consult  any  mlnoTB, 
had  no  apologies  to  make,  and  wouldn't  take 
anything  back.  Of  course  not  It  would  be 
a  condescension  for  Duncan  to  consnlt  miners 
when  his  own  empty,  rickety  head  devised 
the  resolution. 

"  'Apologize  or  take  anything  l)ack.  Never. 
Not  Duncan.  Never  did,  never  will  have 
sense  enough  to  admit  his  universally  rec- 
ognized assininity.  Calls  you  a  snake  In  the 
grass,  Mr.  Editor.  You  don't  look  it  What 
about  Dyncan?  Unless  the  science  of  Phre- 
nology or  physiognomy  is  falsely  construct- 
ed I  win  wager  a  barrel  of  the  best  sweet  po- 
tatoes, of  which  Duncan  Is  fond,  that  you 
cannot  produce  a  man  in  our  vicinity  who 
looks  the  part  and  plays  it  with  more  preci- 
sion than  Duncan  R.  Sloan. 

"  'What  has  he  done  in  politics? 

"  'Since  Davy  Dick  dethroned  him  from 
county  political  prestige,  his  avocation  politi- 
cally has  been  constantly  tbat  of  a  Bllmy, 
wriggling,  biting,  treacherous  "snake  in  the 
grass."  So  In  the  Board  of  Trade  or  any 
other  capacity  in  which  he  figures  publicly, 
Duncan  must  be  the  whole  show,  Big  Cblef, 
and  anyone  who  questions  his  right  Is  Ig- 
norant, vile  and  unworthy. 

"  'He  told  you  he  could  look  every  man-  in 
the  face.  Can  he?  Has  he  always  been 
able  to  do  so?  Then  to  me  he  will  have  to 
deliver  the  proofs.    No  off-hand  statement. 
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bat  actual  living  evidences.  "Pay  dollar  for 
dollar,"  be  declared  In  ringing,  but  screech- 
ing, discordant  tones.  Does  he?  No  one  has 
said  he  didn't  That  was  not  the  subject 
under  discussion.  But  any  old  thing  will  do 
for  Duncan  to  say  when  he  gets  on  his  feet 
to  talk,  and  talk  he  will  when  he  cannot  get 
an  opportunity  to  play  his  famous  Sampson 
fiddle.  Duncan  couldn't  always  pay  dollar 
for  dollar.  I  remember  the  time  wben  Dun- 
can didn't  have  a  dollar  to  pay  anyone,  and 
a  more  Impoverished,  haggard,  idiotic  speci- 
men of  forlorn  looking  young  manhood  never 
walked  the  streets  of  this  historic  village. 
Our  miners  sympathized  with  him,  and  put 
blm  where  he  is  today.  Yet  he  Impudently 
and  defiantly  confesses  to  having  originated 
an  agitation  of  great  moment  to  the  miners 
without  consulting  any  of  them.  Shame  up- 
on such  ingratitude — selfish  and  mercenary? 
Yes,  these  alone  were  his  motives.  He  has  al- 
ways raised  nearly  every  commodity  in  his 
store  several  times  since  the  miners  have 
had  an  increase  of  wages,  and  If  an  increase 
should  come  he  would  be  the  first  to  do  it 
again.  Has  he  increased  his  employe's 
wages?  Has  he  advocated  an  Increase  of  the 
wages  of  the  employes  of  the  silk  mill  many 
of  whom  work  for  a  mere  simple  pittance? 
He  is  quoted  as  saying  at  Its  opening  that 
many  of  them  in  their  eagerness  to  get  em- 
ployment were  willing  to  work  for  anything. 
Remarkable  that  he  did  not  so  employ  them. 
In  some  instances  be  came  migtatly  close  to 
it  What  about  the  telephone  girls  that 
work  for  the  company  with  which  be  is 
connected?  The  small  wage  they  get  for 
their  arduous  labors  is  positively  unfair. 
Why  don't  he  do  something  in  these  cases 
where  he  can  wield  some  infiuence  and  leave 
our  miners  who  are  infinitely  better  qualified 
than  he  to  look  after  their  own  business. 

"Times  are  brightening  and  it  is  to  be 
hoped  that  the  discharged  miners  will  soon 
get  their  employment  The  companies  should 
not  hold  our  miners  responsible  for  the  ac- 
tion of  a  dolt 

"The  resolution  probably  had  no  part  in 
the  discharging  of  the  men  and  certainly 
sbould  not  have  bad,  but  whether  or  no,  it 
was  a  resolution  of  brazen  stupidity  and 
should  be  condemned  by  all  right  thinking 
men.  The  Board  of  Trade  cannot  disbar  you 
for  criticising  their  action.  They  have  a 
right  to  be  criticised  for  an  unwise  act,  as 
well  as  they  have  a  right  to  be  commended 
for  work  well  and  profitably  done.  If  they 
represent  anybody  in  their  ofllclal  capacities 
It  is  the  populace,  and  they  sbould,  by  all 
means,  be  always  publicly  Informed  of  the 
Board's  proceealngs. 

"  "Give  us  a  fearless,  unvarnished  account 
of  the  proceedings  of  Board  of  Trade,  City 
Council,  and  other  public  functionaries,  and 
the  people  will  sustain  your  action. 

"  'Yours  for  right         Retired  Miner.' 

"He,  the  said  John  J.  Robinson,  then  and 
there  well  knowing  the  said  defamatory  libel 


to  be  false,  to  the  great  damage,  scandal  and 
disgrace  of  the  said  Duncan  R.  Sloan  to  the 
evil  example  of  all  others  in  like  case  offend- 
ing, and  against  the  peace,  government  and 
dignity  of  the  state. 

"David  A.  Eobb. 
"State's  Attorney  for  Allegany  County." 
Endorsed  as  follows,  to  wit:    "True  Bill. 
W.  W.  Shultlce,  Foreman." 

Argued  before  BOYD,  C.  J.,  and  BRISCOE. 
PEARCE.  SCHMTJCKER.  BTJRKB;  WORTH- 
INGTON,  THOMAS,  and  HENRY,  JJ. 

Irving  R.  Dickey,  for  appellant  Isaac 
Lobe  Straus,  Atty.  Gen.,  for  the  State. 

PEARCE,  J.  The  appellant  was  Indicted 
in  the  circuit  court  of  Allegany  county  for 
publishing  a  criminal  libel  upon  Ehincan  R. 
Sloan,  and,  being  convicted  and  sentenced  to 
pay  a  fine  of  $100  and  costs,  and  to  confine- 
ment in  the  county  Jail  for  a  period  of  16 
days,  he  has  appealed  from  that  judgment. 

The  alleged  libel  Is  contained  in  an  article 
or  letter  purporting  to  be  written  by  a  re- 
tired miner,  and  published  in  the  Lonacon- 
ing  Star,  a  newspaper,  owned,  edited,  and 
published  in  Allegany  county  by  the  ap- 
pellant In  this  article  or  letter  Mr.  Sloan 
is  characterized  as  "a  blundering  stuttering 
ninny" ;  as  having  an  "empty,  rickety  head" ; 
as  "not  having  sense  enough  to  admit  his 
universally  recognized  asslnlnity";  as  "play- 
ing the  part  of  a  snake  in  the  grass" ;  and  it 
declares  that  "his  avocation  politically  has 
been  constantly  that  of  a  slimy,  wriggling, 
biting,  treacherous  snake  in  the  grass,"  with 
numerous  other  epithets  of  like  character. 
The  indictment  contains  but  one  count,  and 
that  sets  out  the  article  in  full,  which  will  be 
reproduced  in  full  in  the  report  of -the  case. 
The  traverser  demurred  to  the  indictment, 
and  the  court  overruled  the  demurrer.  The 
traverser  then,  without  withdrawing  his  de- 
murrer, pleaded  over,  with  leave  of  the  court, 
and  pleaded  not  guilty. 

The  sole  ground  of  demurrer  is  that.  In- 
stead of  pointing  out  and  specifying  some 
particular  alleged  false  and  defamatory  mat- 
ters, the  entire  article  is  set  out  as  "a  false, 
scandalous,  malicious  and  defamatory  libel," 
and  the  Indictment  then  charges  that  the 
traverser  well  knew  the  same,  to  be  false. 
The  traverser  contends  that.  If  a  whole  let- 
ter or  article  may  be  charged  as  libelous, 
"be  must  defend  against  it  in  Its  entirety, 
though  It  may  bav;  reference  to  many  condi- 
tions, may  contain  many  statements,  and  may 
be  full  of  various  subjects" ;  but  he  was  not 
able  to  produce  any  authority  to  sustain  his 
demurrer  other  than  a  single  Texas  case,  viz., 
Jackson  v.  State  (Tex.  Cr.  App.)  77  S.  W. 
223,  which  we  are  not  able  to  accept  as  con- 
trolling. The  practice  appears  to  be  strongly 
against  this  contention.  In  18  Enc.  PI.  &  Pr. 
p.  47,  it  Is  said:  "It  is  not  necessary,  in  a 
complaint  for  libel,  to  set  out  the  whole  of 
the  obnoxious  publication  in  which  the  libel 


Digitized  by 


Google 


436 


71  ATLANTIO  REPOBTEB. 


(Md. 


appears.  It  will  be  sufficient  to  set  forth 
such  parts  of  the  libel  as  the  plaintiff  relies 
on" — and  this  text  is  supported  by  deci- 
sions from  numerous  courts.  The  author  of 
this  article  in  the  Encyclopedia  of  Pleading 
&  Practice  adds:  "It  would  seem  that.  If 
any  omitted  parts  explain  those  set  out,  the 
defendant  may  give  them  under  the  general 
Issue."  The  same  Is  stated  to  be  the  law  In 
25  Cyc.  448.  It  was  so  held  In  Com.  t.  Har> 
mon,  2  Gray  (Mass.)  289,  citing  8  Chltty's 
Crlm.  Law,  375.  In  American  Book  Oo.  t. 
Kingdom  Pub.  C!o.,  71  Minn.  363,  73  N.  W. 
1088,  the  entire  article  was  set  out,  and  on 
motion  to  make  the  complaint  more  deflnlte* 
the  court  said:  "While  in  actions  for  libel 
It  may  not  be  necessary  to  set  forth  an  en- 
tire article,  it  is  absolutely  necessary  to  set 
forth  in  precise  words  such  passages  as  are 
claimed  to  be  actionable" — and  the  motion 
was  refused.  In  State  v.  Dowd,  39  Kan. 
412,  18  Pac.  483,  the  whole  article  was  set 
out  In  the  Information.  There  was  a  motion 
to  quash  on  the  ground  that  the  charge  was 
too  Indefinite  and  uncertain,  but  the  mo- 
tion was  refused.  In  State  v.  Smith,  7  Lea 
(Tenn.)  249  the  whole  letter  was  set  out  In 
the  Indictment,  which  was  held  good  on  mo- 
tion In  arrest  of  judgment  The  court  said: 
"The  entire  publication  Is  set  out,  and  thus 
the  principle  and  letter  of  the  rule,  which 
requires  the  libelous  matter  to  be  set  forth 
verbatim.  Is  complied  with."  In  Evening 
Popt  Co.  v.  Richardson,  113  Ky.  641,  68  S. 
W.  665,  the  entire  article  was  held  to  be  ad- 
missible In  evidence,  though  parts  were  not 
libelous.  In  McClure  v.  Beview  Pub.  Co.,  38 
Wash.  160,  80  Pac.  303,  there  was  a  demurrer 
to  the  complaint,  and  also  a  motion  by  de- 
fendant to  make  the  complaint  more  definite 
and  certain  by  incorporating  a  copy  of  the 
entire  publication.  This  motion  was  granted, 
and  the  ruling  was  excepted  to.  On  appeal 
the  court  said:  "An  alleged  libelous  news- 
paper article,  like  every  other  Instrument  of 
writing,  must  be  construed  in  connection 
with,  and  .with  reference  to,  the  entire  arti- 
cle, and  no  intelligent  cdnstructlon  can  be  ob- 
tained by  a  perusal  of  excerpts  or  disconnect- 
ed extracts  from  the  publication"— and  the 
ruling  was  affirmed.  This  case  Illustrates 
an  extreme  view,  going  to  the  extent  of  hold- 
ing that  the  complaint  or  indictment  is 
necessarily  Indefinite  and  uncertain  unless 
the  whole  article  is  set  out,  and  we  are  not 
to  be  understood  as  adopting  that  view.  But 
if  that  view  were  adopted,  we  should  be 
■compelled  to  sustain  the  Indictment  In  this 
case.  In  Singer  v.  N.  T.  Times  Co.,  74  App. 
DIv.  880,  77  N.  T.  Supp.  531,  the  complaint 
«et  out  a  lengthy  article  In  full,  and  averred 
that  the  matter  so  printed  and  published  was 
false,  libelous,  and  defamatory,  and  was 
maliciously  and  wantonly  published.  The  de- 
fendant asked  for  a  bill  of  particulars,  and 
-filed  an  affidavit  that  some  of  the  statements 
■ot  the  article  were  true,  and  that  It  believed 
iione  were  untrue ;   that  it  had  a  defense  on 


the  merits,  and  was  able  to  Jtistlfy  in  part; 
and  that,  in  order  to  prepare  and  present  Its 
defense,  it  was  necessary  that  the  plaintiff 
should  designate  what  parts  were  libelous, 
and  in  what  respect  false.  It  was  held  that 
a  bill  of  particulars  was  not  necessary  to 
enable  defendant  to  answer;  that  as  the 
complaint  set  out  the  article  In  full,  and 
averred  that  the  whole  was  false  and  defam- 
atory, it  was  sufficiently  definite  and  certain. 
The  court  said:  "We  know  of  no  rule  which 
requires  a  plaintiff  to  Inform  a  defendant,  in 
an  action  for  libel,  to  what  portion  he  may 
plead  justification,  and  that  is  what  the  or- 
der in  the  present  case  would  accomplish. 
Nor  is  there  any  need  that  the  plaintiff  make 
bis  complaint  more  definite  and  certain,  as 
It  is  already  fully  complete  In  such  particu- 
lars. It  sets  up  the  whole  article  claimed  to 
be  libelous,  and  avers  that  the  whole  is  false 
and  defamatory.  Words  could  not  make  it 
more  definite." 

It  will  be  observed  that  the  Indictment  In 
the  present  case  charges  the  publication  of 
"a  false,  scandalous,  malicious  and  defama- 
tory libel  In  a  certain  newspaper  called  the 
Lonaconlng  Star  and  the  Lonaconlng  Review 
In  Allegany  county,  •  •  •  according 
to  the  tenor  and  effect  following,"  etc.,  thus 
characterizing  the  whole  article  as  scanda- 
lous and  defamatory.  Wanton  and  reckless 
malice  breathes  In  every  line  of  this  letter, 
and  It  would  be  difficult  to  seaT(»gRte  a  slrisle 
passage  which  was  not  Intended  and  calculat* 
ed  to  make  Sloan  odious  and  contemptible  In 
the  eyes  of  the  public,  and  to  Injure  his  rep- 
utation for  honesty  and  truth.  We  are  not 
required  to  say,  and  do  not  say,  that  under 
all  circumstances  an  entire  book,  or  work  of 
magnitude  dealing  with  legitimate  subjects 
of  general  interest,  could  be  charged  as  libel- 
ous without  any  specifications  whatever. 
That  question  will  be  dealt  with  when  It 
arises;  but  we  cannot  hesitate  to  hold  that 
the  demurrer  in  this  case  was  properly  over- 
ruled. 

Three  exceptions  were  taken  In  the  course 
of  the  trial.  In  the  first  the  traverser  of- 
fered to  testify  that  at  a  public  meeting  In 
Lonaconlng  on  December  5,  1907,  Duncan  R. 
Sloan  used  violent  and  abusive  language 
about  him,  calling  him  a  snake  in  the  grass, 
and  using  other  opprobrious  terms;  tliat 
some  person  then  present  wrote  in  his  de- 
fense the  article  alleged  to  be  libelous,  and 
that  the  same  was  inadvertently  published 
on  December  26,  1907,  in  his  paper.  To  this 
offer  the  state  objected,  and  the  court  ex- 
cluded that  part  of  the  offered  evidence  which 
related  to  what  was  said  by  Sloan  at  the 
public  meeting  and  the  offer  to  connect  the 
same  with  the  publication,  but  admitted  the 
rest  of  the  proffered  evidence.  In  the  second 
exception  the  traverser  was  asked  to  state 
the  opprobrious  language  used  by  Sloan  about 
him,  and  upon  the  objection  of  the  state  the 
objection  was  sustained  and  this  evidence 
was  excluded.     In  the  third  exception  the 
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traT^rser  offered  in  eTldence  a  copy  of  bis 
paper  of  Janoar?  2,  1908,  containing  a  letter 
of  Dnncan  H.  Sloan  to  the  Evening  Times  of 
Cumberland,  in  which  he  stated  that  he  In- 
tended to  present  to  the  grand  Jury  of  Al- 
legany county  the  matter  of  the  publication 
referring  to  him,  In  the  Star  of  December  26, 
1907,  and  also  the  traverser's  statement,  in 
the  Issue  of  his  paper  of  January  2d,  that 
be  had  no  comment  to  make,  other  than  to 
say  that,  if  an  Indictment  was  found,  it  would 
be  defended  with  vigor,  and  that  the  public 
knew  there  was  no  malice  In  the  publication 
of  which  Sloan  complained.  We  have  been 
referred  to  no  authority  in  support  of  these 
exceptions,  and  we  discover  no  error  In  the 
rulings  upon  tbem.  The  law,  as  settled  by 
our  decisions,  Is  that  nothing  short  of  evi- 
dence tending  to  show  the  truth  of  the  charge 
is  admissible.  Richardson  v.  State,  66  Md. 
205,  7  Atl.  43 ;  Lewis  v.  DaUy  News  Co.,  81 
Md.  473,  32  Atl.  246,  29  IJ.  R.  A.  69.  In  that 
case  it  was  said:  "Every  publication  Injuri- 
ous to  the  character  is,  in  law,  false  and  ma- 
licious, until  the  presumption  of  falsehood 
is  met  by  plea  of  the  truth,  or  the  presump- 
tion of  malice  Is  removed  by  showing  a  jus- 
tifiable occasion  or  motive."  And  in  Ooffln 
V.  Brown,  94  Md.  193,  50  Atl.  567,  55  L.  R.  A. 
732,  89  Am.  St.  Rep.  422,  the  court  quoted  the 
following  from  18  Enc.  of  Law  (2d  Ed.) 
169:  "That  to  constitute  a  Justification,  the 
precise  charge  must  be  Justified,  and  It  will 
not  be  sufficient  to  offer  truth  of  another 
charge,  though  of  the  same  general  nature, 
and  though  distinct  only  as  to  the  dubject- 
matter  or  the  time  and  place."  This  prin- 
ciple embraces  the  setting  up  of  a  counter 
charge  previously  made  provoking  the  alleged 
libel.     Nothing  but  the  truth  will  avail. 

Judgment  affirmed,  with  costs  above  and 
below. 


(109  Md.  US) 

SHOCKLBr    ▼.    PENNSYI.VANIA    R.    CO. 

(Court  of  Appeals  of  Maryland.    Dec.  2,  1908.) 

1.  Appxai.  and  Ekbob  (i  1058*)  —  Review  — 
Harmless  Ebbob— Exclusion  or  Evidence. 

In  an  action  azainst  a  carrier  to  recover 
damages  for  delay  in  transporting  a  shipment 
of  strawberries,  error  in  excluding  evidence  of 
the  time  of  arrival,  at  the  place  to  which  the 
berries  were  shipped,  of  the  earl;r  momine 
train  carrying  berries  for  market,  is  rendered 
baimleBS  by  snbseqnently  admitting  testimony 
of  other  witnesses  as  to  the  time  of  arrival  of 
such  train, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  Sl  4195,  4200-4206;  Dec. 
Dig.  {  1058.*] 

2.  Depositions  (§  88*)  —  AniassiBiuTT  in 
Evidence  —  Meuobanduk  Pbepabed  bt 
Witness. 

It  is  not  error  to  refuse  to  allow  to  be  read, 
in  connection  with  a  deposition,  parts  of  a  tabu- 
lated statement  prepared  by  the  witness  show- 
ing the  time  of  arrival  of  cars  on  defendant's 
road  at  certain  points  thereon,  not  included  in 


a  Btipnlation  making  certain  portions  ot  such 
statement  admissible. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Dec.  Dig.  ft  88.*] 

3.  Cabbiebs  ({  172*)— Cabbiaob  of  Goods- 
Connecting  Cabbieb— DUTT. 

An  intermediate  connecting  carrier  is  bound 
to  safely  carry,  with  reasonable  dispatch,  the 
shipment  over  its  own  road,  and  to  safely  and 
promptly  deliver  it  to  the  next  connecting  car^ 
rier,  and  the  acceptance  of  goods  directed  to  a 
point  oS  the  carrier's  line  is  not  a  sufficient 
basis  for  the  implication  of  a  contract  extending 
its  liability  beyond  its  terminals. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  i  172.*] 

4.  Cabbiebs  (I  185*)— Connecting  Cabbiebs 
—Actions— BUBDEN  of  Pboof. 

In  an  action  against  a  connecting  carrier 
for  damages  from  delay  in  transportation,  the 
burden  of  proof  is  on  complainant  to  show 
that  the  delay  occurred  on  defendant's  road; 
Hiere  being  no  presumption  that  It  occurred 
there. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {{  835-837;   Dec  Dig.  i  185.*] 

5.  Cabbiebs  ($  187*)— CoNifEoriNO  Cabbiebs 
—Actions— Evidence. 

Evidence  in  an,  action  against  a  connecting 
carrier  for  damages  from  delay  in  transporta- 
tion considered,  and  held  to  warrant  the  court 
in  withdrawing  the  case  from  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  {  187.*] 

A])peal  from  Circuit  Court,  Somerset 
County;  Henry  Lloyd  and  Chas.  F.  Holland, 
Judges. 

Action  by  George  A.  Shockley  against  the 
Pennsylvania  Railroad  Company.  From  a 
Judgment  for  defendant  for  costs,  plaintiff 
appeals.    Affirmed. 

Argued  before  BOTD,  C.  J.,  and  BRIS- 
COE, PEARCE,  SCHMUCKEB,  BURKE. 
THOMAS,  WORTHINGTON,  and  HENRY, 
JJ. 

Leonard  Walles  and  James  B.  Ellegood, 
for  appellant  John  B.  Pattison,  for  appel- 
lee. 

BRISCOE,  J.  On  the  27th  day  of  Decem- 
ber, 1904,  the  appellant  brought  this  suit  In 
the  circuit  court  for  Wicomico  county 
against  the  appellee,  the  Pennsylvania  Rail- 
road Company,  a  corporation  Incorporated 
under  the  laws  of  the  state  of  Pennsylvania, 
but  exercising  franchises  as  a  common  car^ 
rIer  In  the  state  of  Maryland.  On  the  •23d  day 
of  March,  1908,  upon  suggestion  of  the  ap- 
pellee, the  case  was  removed  to  the  circuit 
court  for  Somerset  county  for  trial,  and 
from  a  Judgment  In  favor  of  the  defendant 
for  costs  the  plaintiff  has  appealed. 

It  appears  from  the  record  there  were 
three  exceptions  taken  by  the  plaintiff  to  the 
rulings  of  the  court  In  the  course  of  the 
trial  of  the  case,  and  these  form  the  basis 
of  this  appeal.  Two  of  these  were  to  the 
admission  of  testimony,  and  the  third  to  the 
granting  of  the  defendant's  prayer  at  the 
conclusion  of  the  plaintiff's  case,  which  in- 
structed the  Jury  that  upon  the  pleading  and 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  U07  to  date,  ft  Beporter  Indexes 
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evidence  In  the  catse  there  was  no  legally 
sufficient  evidence  to  entitle  the  plaintiff  to 
recover.  The  questions  presented  by  these 
exceptions  will  now  be  considered  by  us  In 
their  regular  order.  The  suit  was  institut- 
ed, as  stated  by  the  bill  of  particulars  filed 
by  the  plaintiff,  for  the  purpose  of  recover- 
ing damages  for  the  loss  of  strawberries 
shipped  from  PlttsvlUe,  Wicomico  county, 
Md.,  to  Seaverns  &  Co.,  commission  mer- 
chants, at  Boston,  Mass.,  from  May  6,  1903, 
to  June  1,  1903,  over  and  by  way  of  the 
connecting  lines  and  railroad  of  the  defend- 
ant and  not  transported  and  delivered  with 
due  dispatch  by  the  defendant.  The  straw- 
berries were  delivered  and  received  on  the 
days  stated  by  the  Baltimore,  Chesapeake  & 
Atlantic  Railway  Company,  the  initial  car- 
rier, at  its  station,  PlttsvlUe,  Wicomico  coun- 
ty, to  be  carried  to  their  point  of  destina- 
tion, Boston,  Mass.  They  were  consigned 
and  waybllled  over  the  following  railroads: 
From  PlttsvlUe  to  Salisbury,  a  distance  of 
10  miles,  by  the  Baltimore,  Chesapeake  &  At- 
lantic Railway ;  from  Salisbury  to  Delmar,i 
a  distance  of  6  miles,  over  the  Kew  York, 
Philadelphia  &  Norfolk  Railroad;  from  Del- 
mar  to  Philadelphia,  a  distance  of  120  mUes 
by  the  Delmar  Division  of  the  Philadelphia, 
Baltimore  &  Washington  Railroad;  from 
Phlladelpliia  to  Jersey  City,  a  distance  of 
90  miles,  over  the  defendant's  road,  an  In- 
termediate carrier,  known  as  the  New  York 
Division  Of  the  Pennsylvania  Railroad ;  and 
from  the  last-named  point  to  Boston,  over 
the  New  York,  New  Haven  &  Hartford  Rail- 
road, the  terminal  carrier.  The  declaration 
In  this  case  alleges  that  the  defendant  (an 
Intermediate  connecting  carrier)  did  not 
transport  the  strawberries  over  its  road  with 
reasonable  dispatch,  as  it  was  In  duly  bound 
to  do,  and,  by  reason  of  this  failure  on  its 
part,  the  strawberries  reached  their  point  of 
destination  too  late  for  the  market  of  the 
day  for  which  they  were  shipped,  and  were 
received  In  a  damaged  condition,  whereby 
the  plaintiff  sustained  a  heavy  loss.  The 
trial  resulted  in  a  verdict  for  the  defendant, 
and,  the  case  being  here  upon  the  plaintiff's 
exceptions,  we  will  now  proceed  to  consider 
them. 

The -first  exception  relates  to  the  rulings 
of  the  court  in  excluding  the  testimony  of 
the  witness  Davis  as  to  the  customary  usage 
for  the  transportation  and  time  of  arrival 
of  "the  Boston  train"  for  the  early  morn- 
ing market  for  berries.  It  appears,  however, 
that  the  witnesses  Lorlng  and  Morrison,  sub- 
sequently in  the  course  of  the  trial,  upon 
the  offer  of  the  plaintiff,  testified  as  to  the 
time  of  the  arrival  of  the  strawberry  trains, 
so  the  plaintiff  had  full  benefit  of  the  ex- 
cluded evidence  of  the  witness  Davis,  and 
could  not  have  been  injured  by  this  ruling, 
assuming  the  court  below  committed  an  er- 
ror In  so  ruling. 

The  second  exception  was  taken  to  the 
ruling  of  the  court  In  refusing  to  permit  the 


counsel  for  the  plaintiff  to  read  to  the  Jury, 
In  connection  with  the  depositions  of  the 
witness  Tomllnson,  taken  In  Jersey  City,  N. 
J.,  on  the  27th  of  February,  1908,  under  a 
commission,  before  a  notary  public  of  the 
state  of  New  Jersey,  a  tabulated  statement 
called  "Boston  Cars,"  under  the  colunm 
headed  "Passed  Gray's  Ferry,"  and  under 
the  column  arrived  "J.  City,"  for  the  purpose 
of  showing  the  time  that  the  cars  arrived  at 
and  passed  Gray's  Ferry  at  Philadelphia  and 
their  arrival  at  Jersey  City.  It  appears  up- 
on the  taking  of  the  depositions  of  the  wit- 
ness Tomlbison  in  Jersey  City  (which  were 
read  to  the  Jury  without  objection),  the  wit- 
ness had  a  memorandum  headed  "Boston 
Cars"  with  the  first  or  left-band  column 
headed  "Car  Initial  Number,"  and  the  right 
hand  column  headed,  "Time  Floated,"  and 
the  witness  here  testified  that  the  initials 
and  car  numbers  noted  In  the  column  head- 
ed "Car  Initial  Numl>er"  and  the  figures  at 
the  right-hand  column  under  the  words 
"Time  Floated"  are  the  car  numbers  and  the 
times  that  the  said  cars  were  delivered  to 
the  floats  of  the  New  York,  New  Haven  & 
Hartford  Railroad.  Thereupon  the  follow- 
ing agreement  was  had  by  the  counsel  for 
the  parties  as  to  the  use  of  the  memorandum 
at  the  trial  of  the  case :  "It  is  stipulated  and 
agreed  between  the  plaintiff  and  defendant 
that  the  plaintiff  may  offer  in  evidence  at  the 
trial  of  this  cause  the  first  or  left-hand  col- 
umn, headed  'Car  Initial  Number,'  and  the 
right-hand  column  headed  'Time  Floated,' 
and  that  the  offer  will  not  be  objected  to  on 
the  ground  that  the  same  Is  not  the  original 
or  primary  evidence,  and  sliall  have  the 
same  effect  as  if  the  same  were  so  offered  as 
the  primary  proof,  and  that  the  defendant 
may  offer  at  the  trial  of  the  cause  any  other 
data  appearing  upon  the  memorandum  con- 
sisting of  two  sheets  and  marked  'Boston 
Consignments,'  and  no  objection  to  such  of- 
fer will  be  made  on  the  ground  that  the 
memorandum  is  not  primary  evidence;  the 
plaintiff  and  defendant  reserving  objections 
as  to  the  materiality  of  the  said  testimony." 
It  will  be  thus  seen  that  the  copy  of  the 
memorandum  offered  to  be  read,  called  the 
tabulated  statement  of  "Boston  Cars" — that 
Is,  the  columns  headed  "Passed  Gray's  B^r- 
ry"  and  "Arrived  J.  City" — was  not  included 
in  the  stipulation  between  the  parties,  to  be 
used  as  evidence  by  the  plaintiff  at  the  trial 
of  the  case,  and,  not  being  the  original  rec- 
ord, was  properly  rejected  by  the  court  The 
plaintiff  had  the  benefit  of  the  depositions  of 
the  witness,  both  his  examination  In  clilef 
and  on  cross-examination,  and  the  defend- 
ant was  not  required  to  offer  its  evidence  un- 
til the  close  of  the  plaintiff's  case.  We  find 
no  reversible  error  in  the  ruling  of  the  court 
embraced  in  this  exception. 

The  principal  question,  however,  on  the 
appeal,  arises  under  the  third  exception,  and 
that  Is  whether  the  court  committed  an  er- 
ror in  granting  the  defendant's  prayer  which 
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withdrew  the  case  from  the  jnry.  Accord- 
ing to  the  evidence,  the  defendant  company 
was  an  Intermediate  connecting  carrier,  Its 
road  beginning  at  Oray'a  Ferry,  Philadelphia, 
and  ending  at  Jersey  City,  N.  J.  Freight 
shipped  from  Plttsville  to  Boston  woald  have 
to  pass  over  the  roads  of  three  other  com- 
panies— the  Baltimore,  Chesapeake  &  Atlan- 
tic Railway  Company  from  PittsvlUe  to  Sal- 
isbury, the  New  York,  Philadelphia  ft  Nor- 
folk from  Salisbury  to  Delmar;  and  the 
Philadelphia,  Baltimore  &  Washington  to 
Gray's  Ferry — before  reaching  the  defendant's 
road,  and  then,  before  reaching  Boston,  the 
point  of  destination,  would  have  to  pass  over 
the  New  York,  New  Haven  ft  Hartford  Rail- 
road, the  delivering  carrier.  The  grievance 
complained  of  by  the  plaintiff  and  the  sub- 
stantial cause  of  the  action  was  the  negli- 
gence of  the  defendant  company  a  connecting 
carrier  to  deliver  with  reasonable  dispatch 
or  on  time  the  freight  mentioned  in  the  dec- 
laration, and  in  consequence  of  this  failure 
they  did  not  reach  the  point  of  destination 
In  time  for  the  market  of  the  day  for  which 
they  were  shipped.  Under  the  facts  of  the 
case  now  before  us  there  were  five  diflterent 
railroads  over  which  the  freight  In  question 
had  to  be  carried  from  PlttsviUe,  Md.,  the 
initial  point,  to  Boston,  Mass.,  the  point  of 
destination,  and  the  liability  of  the  defend- 
ant company  as  one  of  the  Intermediate  con- 
necting carriers  was  confined  to  the  limits  of 
Its  own  road.  In  other  words,  it  was  in  du- 
ty bound  to  safely  carry  with  reasonable  dis- 
patch  over  Its  own  road  and  to  safely  and 
promptly  deliver  without  unnecessary  de- 
lay and  detention  to  the  next  connecting  car- 
rier. The  law  in  this  regard  has  been  set- 
tled In  this  state  by  numerous  decisions  and 
by  the  Supreme  Court  of  the  United  States. 
P.  W.  B.  B.  R.  Co.  T.  Lehman,  56  Hd.  233,  40 
Am.  Rep.  415 ;  Hoffman  y.  Cumberland  R.  R. 
Co.,  85  Md.  394,  37  Atl.  214;  B.  ft  O.  R.  R. 
Co.  V.  WhltehlU,  104  Md.  314,  64  Atl.  1033; 
Orem  Fruit  Co.  ▼.  N.  C.  By.  Co.,  106  Md. 
16,  6d  Atl.  436.  In  Myrlck  v.  Railroad  Co., 
107  U.  S.  107,  1  Sup.  Ct.  425,  27  L.  Ed.  325, 
It  was  held:  "Each  road  confining  Itself  to 
Its  common-law  liability  Is  only  bound  In 
the  absence  of  a  special  contract  to  safely 
carry  over  Its  own  route  and  safely  to  deliv- 
er to  the  nest  connecting  carrier,  but  any 
one  of  the  companies  may  agree  that  over  the 
whole  route  its  liability  shall  extend.  In  the 
absence  of  a  special  agreement  to  that  ef- 
fect, such  liability  will  not  attach,  and  the 
agreement  will  not  be  Inferred  from  doubt- 
ful expressions  or  loose  language,  but  only 
from  clear  and  satisfactory  evidence."  And 
hi  Elliott  on  Railroads,  t  1435,  it  is  said: 
"The  majority  of  our  courts  have  held.  In 
accordance  with  what  is  called  the  'American 
mle^'  diat  the  mere  acceptance  of  goods  dl- 


.rected  to  a  point  off  the  carrier's  line  Is  not 
a  sufficient  basis  for  the  implication  of  a 
contract  for  extra  terminal  liability,  and 
that.  In  the  absence  of  an  express  contract 
or  of  more  significant  facta  or  specification 
than  the  fact  of  acceptance  as  the  basis  of 
an  implied  contract,  the  initial  carrier  Is  dis- 
charged by  carrying  safely  to  the  end  of 
its  line  and  there  delivering  to  the  next  car- 
rier." 

There  was  no  contract  in  this  case  for  ex- 
tra terminal  liabUity  or  any  facts  upon  which 
such  a  contract  could  be  based,  so  it  is  clear 
the  defendant  company  would  be  liable  only 
for  delays  occurring  on  Its  own  route  which 
could  have  been  avoided  by  the  exercise  of 
reasonable  diligence  In  delivering  the  freight 
to  the  next  connecting  carrier.  According 
to  the  evidence  in  the  case,  the  freight  was 
delivered  to  the  initial  carrier,  the  Balti- 
more, Chesapeake  &  Atlantic  Railway,  at 
its  station  at  Pittsville,  In  good  condition,  on 
the  day  It  was  to  be  shipped,  and  the  cars 
were  due  to  leave  Pittsville  at  at>out  5:30 
p.  m.,  but  there  is  no  evidence  whatever  that 
the  train  left  on  time  or  the  hour  of  the  day 
at  which  the  cars  actually  left  the  starting 
point  The  witness  Hlckey,  agent  at  Delmar 
of  the  New  York,  Philadelphia  &  Norfolk 
Railroad  and  of  the  Philadelphia,  Baltimore 
&  Washington  Railroad,  testified  as  to  the 
time  of  the  arrival  of  the  cars  at  Delmar,  a 
distance  of  only  16  miles  from  Pittsville,  and 
stated  they  arrived  at  different  hours,  from 
8 :30  p.  m.  to  12 :52  p.  m. 

There  is  also  an  absence  of  evidence  as  to 
the  time  when  the  cars  left  Pittsville,  Del- 
mar, Salisbury,  and  Gray's  B'erry,  or  what 
would  be  a  reasonable  time  to  be  consumed 
in  the  transportation  of  the  freight  over  the 
several  roads.  There  is  no  evidence  what- 
ever as  to  the  time  when  the  freight  was  re- 
ceived upon  the  defendants'  road  or  when  It 
was  delivered  to  the  next  carrier,  and  It  Is 
therefore  difficult  to  see  upon  what  ground  it 
can  be  asserted  that  the  delay  in  the  trans- 
portation of  the  freight  was  solely  due  to  the 
defendant's  negligence.  The  burden  of  proof 
was  upon  the  plaintiff  to  show  that  the  de- 
lay occurred  upon  the  defendant's  road,  and, 
falling.  In  this,  the  court  below  committed  no 
error  In  granting  the  defendant's  prayer, 
which  Instructed  the  Jury  that  upon  the 
pleading  and  Evidence  there  was  no  legally 
sufficient  evidence  to  entitle  the  plaintiff  to 
recover.  In  this  case  there  was  no  evidence 
showing  when  or  where  the  delay  was  In  fact 
caused,  and,  there  being  no  presumption  that 
it  happened  upon  the  line  of  the  defendant 
company,  an  Intermediate  carrier,  there 
could  be  no  recovery  against  the  defendant. 

There  being  no  error  in  the  rulings  of  the 
court,  the  Judgment  will  be  affirmed. 

Judgment  affirmed,  with  costs. 
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TDRPIN  «t  al.  T.  MILES. 
(Coart  of  Appeals  of  Maryland.    Not.  12,  1908.) 

1.  Tbubts  (8  72*)— Kksultino  Trusts— Pat- 

KKNT  OF  PUBCHASE  PBICE  FOB  ANOTHEB. 

A  resulting  trust  arises  in  favor  of  one 
paying  the  purchase  price  of  land,  the  deed  to 
which  is  taken  in  the  name  of  another. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  i  102;   Dec.  Dig.  |  72.»] 

2.  Tbubts  (§  88*)— Constbuctivb  Tbust— Evi- 
dence— Pabol  Evidence. 

The  payment  of  the  purchase  price  of  land, 
the  deed  to  which  is  taken  in  another's  name,  can 
be  shown  by  parol  in  order  to  establish  a  re- 
sulting trust  in  favor  of  the  payor. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  IS  130-133 ;  Dec  Dig.  {  Sa*] 

8.  Tbusts  (5  89*)— CoNSTBUCTiVB  Tbust— Evi- 
dence-Sufficiency. 

The  proof  to  establisb  a  resnlting  tmst  in 

land  by  showing  payment  of  the  purchase  price 

must  be  clear  and  positive. 
[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 

Dig.  SS  134-137 ;   Dec.  Dig.  g  89.*] 

4.  Tbusts  (8  359*)— Establishment— Actions 
— FoBM  OF  Remedy— Resdltino  Tbust. 

One  claiming  a  resulting  trust  in  land  by 
payment  of  a  part  of  the  purchase  price  cannot 
establish  it  upon  exceptions  to  its  sale  by  the 
trustee  for  benefit  of  creditors  of  the  holder  of 
the  legal  title,  but  an  independent  suit  is  necea- 
sary. 

[Ed.  Note.— For  other  cases,  aee  Trusts,  Cent 
Dig.  i  554 ;   Dec.  Dig.  t  899.*] 

5.  Tbusts  (§  203*)— Besultinq  Tbust-Saue 
BY  Trustee — Title  Passing. 

A  resulting  trust  in  land  was  not  affected 
by  the  sale  of  the  land  by  the  tz:ustee  for  bene- 
fit of  creditors  of  the  legal  owner  where  only 
the  interest  of  the  legal  owner  was  sold, 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  i  203.*] 

Appeal  from  Clnmlt  Cout,  Wicomico  Coun- 
ty;  Henry  Lloyd.  Judge. 

Proceedings  to  sell  land  for  tbe  benefit  of 
creditors  by  Alonzo  L.  Miles,  trustee,  against 
John  W.  Turpln  and  H.  Oale  Turpln.  From 
a  final  order  ratifying  the  sale  and  overrul- 
ing the  objections  thereto  of  H.  Oale  Turpln, 
he  appealed.    Affirmed. 

Argued  before  B07D,  0.  J.,  and  BRIS- 
COE. PEARCE,  SCHMUCKER.  BURKE, 
WORTHINGTON,  THOMAS,  and  HENRX, 
JJ. 

Robert  P.  Graham  and  Samuel  R.  Douglass, 
for  appellant  Alonzo  L.  Miles  and  James  E. 
Ellegood,  for  appellee. 


BURKE,  J.  The  record  shows  that  E. 
Stanley  Toadvine  was  appointed  by  decree 
of  the  circuit  court  for  Wicomico  county, 
passed  In  a  chancery  proceeding  instituted 
in  that  court,  to  sell  certain  real  estate.  He 
sold  the  property  and  reported  the  sale  as 
having  been  made  to  John  W.  Turpln  and 
H.  Gale  Turpln.  The  sale,  as  reported,  was 
finally  ratified  and  confirmed.  On  the  20th 
of  Septembtf,  1896,  Mr.  Toadvine,  as  trustee, 
executed  and  delivered  to  John  W.  Turpln  a 


I  deed  for  the  property.  The  deed  recites  that 
the  entire  property  known  as  the  "Ben  Trultt 
Farm,"  containing  860  acres  of  land,  more 
or  less,  was  sold  by  him  to  John  W.  Turpln 
for  the  sum  of  $2,955,  and  that  tbe  purchase 
money  had  been  fully  paid.  On  the  same 
day  John  W.  Turpln  executed  a  mortgage 
covering  the  whole  farm  to  James  C.  Dirlck- 
son  to  secure  the  sum  of  $1,600,  which  was 
applied  as  part  payment  of  the  purchase 
money.  The  mortgage  recites  that  the  land 
therein  conveyed  was  the  Ben  Trultt  farm, 
and  was  the  same  land  which  was  conveyed 
to  Turpln  by  B.  Stanley  Toadvine,  trustee, 
by  deed  of  even  date.  Turpln  took  posses- 
sion of  the  farm  under  the  deed,  and  remain- 
ed in  the  undisturbed  and  continuous  posses- 
sion or  control  of  the  same  until  the  2Stb 
of  August,  1900,  when,  being  financially  em- 
barrassed, he  executed  and  delivered  on  that 
day  a  deed  of  trust  for  the  benefit  of  his 
creditors  to  Alonzo  L.  Miles  of  all  his  estate 
and  property  of  every  nature,  kind,  and  de- 
scription. Mr.  Miles  accepted  the  trust  creat- 
ed by  the  deed,  filed  an  approved  twnd  as 
trustee,  and  upon  his  petition  tbe  court  as- 
sumed Jurisdiction  over  the  admluistratlon 
of  the  trust  On  the  19th  of  January,  1901, 
the  trustee  sold  a  portion  of  tbe  Ben  Trultt 
farm,  containing  186  acres,  to  William  K. 
Leatherbury  and  Daniel  J.  Elliott;  and  an- 
other portion  to  L.  Earnest  Williams  and 
John  D.  Williams,  trading  as  L^  E.  Williams 
&  Co.,  and  reported  these  sales  to  the  court 
for  its  ratification.  The  first  report  of  sale 
was  made  on  the  18th  of  April,  1901,  and  the 
second  on  July  6,  1901.  H.  Gale  Turpln  on 
May  31,  1901,  filed  exceptions  to  tbe  ratifica- 
tion of  the  first  sale  reported  upon  the  ground 
that  he  was  the  Joint  owner  with  John  Wes- 
ley Turpln,  as  tenants  In  common,  of  the 
property  so  sold,  and  that  the  trustee,  with  a 
knowledge  of  this  fact,  sold  tbe  property  a» 
tbe  property  of  John  Wesley  Turpln,  selling 
all  of  the  property.  Instead  of  the  undivided 
half  Interest  of  John  W.  Turpln  therein.  He 
did  not  except  to  the  second  report  of  sale: 
nor  did  John  W.  Turpln  except  to  either 
sale.  On  the  9th  of  July,  1901,  the  purchas- 
ers filed  exceptions  to  both  sales.  In  which 
they  alleged  that  they  purchased  tbe  land 
In  good  faith  and  In  the  belief  that  John  W. 
Turpln  was  the  sole  owner  thereof  In  fee; 
that  since  tbe  purchase,  they  have  beea  in- 
formed that  there  is  an  apparent  defect  in 
the  title  in  that  it  appears  from  the  record 
of  proceedings  In  the  case  of  Trultt  et  al. 
V.  Taylor  et  al.  that  B.  Stanley  Toadvine, 
trustee,  reported  the  property  as  sold  to 
John  Wesley  Turpln  and  H.  Gale  Turpln,  and. 
subsequently  conveyed  the  whole  of  the  prop- 
erty to  John  Wesley  Turpln;  that  fliiic» 
tbe  purchase  of  tbe  property  Daniel  J.  Elli- 
ott and  William  K.  Leatherbury  have  been 
threatened   with    proceedings    to    dlspossee* 
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them  of  Bald  property;  and  that  H.  Oale 
Tnrpin  has  filed  exceptions  to  the  ratification 
of  tbe  sale  to  them.  Their  exceptions  farther 
allege  that  they  have  no  disposition  to  set 
aside  the  sale,  bat  they  object  to  the  ratifica- 
tion thereof  for  the  reasons  stated,  and  to 
the  end  that  the  sufficiency  of  their  title  and 
whether  the  same  be  a  dear  and  marketable 
title  may  be  determined  by  the  court.  The 
trustee  filed  an  answer  to  the  exceptlonB  of 
Tnrpin  and  the  purchasers,  in  which,  among 
Other  things,  he  denied  that  H.  Oale  Tnrpin 
was  a  Joint  owner  with  John  W.  Turitln  of 
the  property  sold  as  reported;  that  the  re- 
port made  by  E.  Stanley  Toadvlne,  tmstee, 
to  John  Wesley  Tnrpin  and  H.  CSale  Turpln 
as  the  purchasers  of  the  property,  was  an  er- 
ror ;  and  that  as  a  matter  of  fact  John  Wes- 
ley Turpln  was  the  sole  purchaser  of  the 
property  so  reported,  and  that  H.  Gale  Tnr- 
pin has  no  interest  therein.  The  purchasers 
withdrew  their  exceptions,  and  the  court 
overruled  the  objections  of  H.  Oale  Turpln 
and  ratified  the  sales.  From  these  orders 
of  final  ratification,  which  were  passed  on 
the  2Gth  of  March,  190S,  H.  Oale  Tnrpin  has 
brought  this  appeal. 

It  appears  from  the  testimony  taken  In 
support  of  the  exceptions  of  H.  Oale  Turpln 
that  he  is  setting  up  a  secret  equity  as  to 
one-half  of  the  land  conveyed  by  Toadvlne, 
trustee,  to  John  W.  Tnrpin  by  the  deed  of 
September  20,  1905.  He  Is  claiming  upon 
the  facts  appearing  in  the  record  that  a 
trust  resulted  In  his  favor  as  to  one-half  of 
the  land  conveyed  by  that  deed.  The  law  ap- 
plicable to  such  a  case  is  well  settled.  "When 
It  Is  clearly  shown  that  one  has  purchased  an 
estate  and  paid  the  purchase  money  therefor, 
but  has  taken  a  deed  In  the  name  of  another, 
a  trust  results  by  construction  of  law  In 
favor  of  the  party  who  has  so  paid.  The 
payment  of  the  money  which  is  the  founda- 
tion of  the  trust  can  be  proved  by  parol,  but 
the  proof  must  be  clear  and  iK>sltive."  Johns 
et  al.  V.  Carroll,  107  Md.  — ,  69  Atl.  86.  If 
it  be  assumed  that  U.  Oale  Turpln  is  entitled 
to  snch  an  equity  in  the  land  sold  by  Mr. 
Miles,  that  equity  cannot  be  established  un- 
der exceptions  to  the  ratification  of  the  sale. 
Tbe  court  has  no  power  in  this  collateral  way 
to  pass  such  a  decree.  The  right  of  H.  Oale 
Tnrpin  in  the  land  sold.  If  he  has  any,  Is 
not  affected  by  the  sale,  as  tbe  trustee  sold 
only  the  Interest  of  John  W.  Turpln.  If  H. 
Gale  Turpln  Is  entitled  to  an  equity  in  the 
land.  It  could  only  be  established  by  an  inde- 
pendent bill  brought  for  that  purpose.  This  is 
settled  by  tbe  case  of  Patapsco  Guano  Com- 


pany T.  Elder  et  al.,  53  Md.  463.  In  that  case 
certain  mortgaged  premises  were  sold  under 
the  power  contained  in  the  mortgage.  The  ap- 
pellant, who  was  not  a  party  to  the  mortgage^ 
excepted  to  the  sale  upon  the  ground  that  he 
was  a  Judgment  creditor  of  one  of  the  mort- 
gagors, and  that  tbe  mortgage  under  which 
the  property  was  sold  was  fraudulent,  and 
that  he  had  filed  a  bill  to  set  the  mortgage 
aside,  and  that  the  assignee  of  tbe  mort- 
gage, who  had  made  the  sale,  and  other  par- 
ties in  interest,  had  been  summoned  to  the 
suit,  and  that  pending  the  suit  the  mortgaged 
premises  were  sold.  This  court  held  that  it 
bad  no  power  upon  objections  to  the  ratifica- 
tion of  the  sale  to  decide  the  questions  pre- 
sented by  the  exceptions.  Judge  Robinson, 
who  delivered  the  opinion,  said:  "Courts 
have  no  power  under  exceptions  to  a  sale 
to  hear  and  decide  upon  the  merits  of  a  bill 
in  equity.  As  between  the  parties  to  tbe 
suit,  the  decree  is  conclusive  as  to  tbe  mat- 
ter, and  as  to  strangers  hot  parties  to  tbe 
suit  it  can  in  no  manner  affect  their  rights. 
Whether  tbe  mortgage  under  which  this  prop- 
erty is  sold  was  in  fact '  fraudulent  or  not 
is  an  Inquiry  which  could  not  be  beard  and 
decided  in  this  collateral  way."  We  have 
carefully  examined  the  testimony  appearing 
In  the  record,  and,  while  tbe  orders  appealed 
against  will  be  affirmed  for  tbe  reasons  stat- 
ed, we  do  not  hesitate  to  say  that  tbe  claim  > 
of  H.  Oale  Turpln  is  not  supported  by  tbe 
evidence.  Tbe  property  was  bought  and  paid 
for  by  John  W.  Turpin,  and  the  mention  of 
H.  Oale  Turpln  as  co-purchaser  with  him  In 
the  report  of  sale  made  by  Mr.  Toadvlne, 
trustee,  was  an  evident  mistake,  as  he  has 
testified.  The  conduct  of  the  parties  is  ut- 
terly inconsistent  with  the  etlstence,  or  rec- 
ognition of  such  a  claim  as  that  asserted  In 
this  case.  H.  Oale  Tnrpin  advanced  a  small 
amount  of  tbe  purchase  money;  but  this  ap- 
pears to  have  been  a  loan  to  his  father  to 
assist  him  in  paying  for  tbe  property.  On 
Marcb  9,  1901,  he  wrote  to  Mr.  Miles,  say- 
ing: "As  far  as  I  am  concerned  in  tbe 
Trultt  farm,  I  liave  no  Interest  to  deed  to 
any  one,  but,  if  it  is  necessary  that  I  should 
sign  any  papers  to  ratify  tbe  sale,  I  am  will- 
ing to  do  so.  I  loaned  my  father  a  small 
amount  of  money  at  the  time  he  purchased 
the  farm,  and  be  probably  mentioned  some- 
thing of  tbe  kind  to  Mr.  Toadvlne,  and  be 
reported  tbe  sale  as  you  stated."  This,  we 
think,  is  a  correct  statement  of  the  appel- 
lant's connection  with  the  purchase  of  tbe 
property  by  John  W.  Turpln. 
Decree  affirmed,  with  costs. 
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a09  Hd.  131)  .     . 

HOIiliANDEK  «t  al.  t.  CENTRAL  METAL 
&  SUPPLY  00.  OP  BALTIMORE  CITY. 

(Court  of  Appeals  of  Maryland.    Dec.  2,  1908. 
Supplemeatal  Opinion,  Feb.  11,  1909.) 

1.  Specific  Perfobmance  (J  107*)— Compel- 
ling Deed — Fobm  of  Relief. 

Under  Code  Pub.  Gen.  Laws  1904,  art.  16, 
{  117,  providing  that,  in  suits  to  enforce  con- 
tracts, the  court  may  order  notice  to  be  given 
nonresident  defendants,  and  section  127,  pre- 
scribing how  the  notice  shall  be  given,  and 
section  91,  authorizing  appointment  of  a  trus- 
tee to  execute  a  deed  decreed  to  be  executed, 
while  a  nonresident  cannot  be  compelled  to  ex- 
ecute a  deed  under  a  contract  to  convey,  the 
court  can  appoint  a  trustee  to  convey  his  title, 
and  to  that  end  the  proceedings  are  in  rem  and 
not  in  personam,  and  sustainable  by  publica- 
tion service. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  {  352 ;   Dec  iMg.  i  107.*] 

2.  Specific  Perfoemance  (8  107»)— Pobli- 
CATioN  Service  —  DEscBrPTiow  of  Laud  — 
Sufficiency. 

An  order  for  publication  service  in  a  suit 
to  8i)ecifically  perform  a  contract  to  convey  suf- 
ficiently described  the  land  where  it  described 
it  as  a  lot  of  ground  on  the  east  side  of  a  10- 
foot  alley  in  the  rear  Of  specified  streets,  as 
being  subject  to  a  specified  annual  ground  rent 
created  by  a  lease  between  Specified  persons,  of 
specified  date,  recorded  at  a  specified  place ;  and 
where  it  specified  defendants'  interest  in  the 
reversion,  and  stated  that  plaintiff  notified  de- 
fendants of  its  desire  to  redeem  the  rent,  and 
sent  them  a  deed  which  they  refused  to  execute. 
[Ed.  Note. — For  other  cases,  see  Specific  Pei^ 
formance,  Dec.  Dig.  {  107.*] 

8.  Equity  (8  373*)— Submission  oir  Plead- 

iRa»— Admissioits. 

Where  a  case  is  submitted  on  a  petition 
and  answer,  the  truth  of  the  facts  alleged  in  the 
answer  is  taken  as  admitted. 

[ISd.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  {  711 ;  Dec.  Dig.  f  373.*] 

4.  Equity  (§  373^— Submission  on  Plead- 
ings—Privilege. 

The  privilege  of  having  a  case  heard  on  pe- 
tition and  answer  belongs  to  the  petitioner  only. 
[Ed.  Note.— For  other  cases,  see  Equity,  Dec. 
Dig.  i  373.*] 

5.  Appeal  and  Ebbob  (8  914*)  —  Review — 
Presumptions. 

Since,  on  motion  to  rescind  an  order  for 
publication  service  and  on  answer  thereto,  only 
movant  could  have  the  motion  set  down  for 
hearing,  on  appeal  it  must  be  assumed  that  u 
was  done  at  movant's  Instance. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  914.*] 

6.  Equtty  (8  141*)— Pleading— Bill. 

Generally  a  bill  must  state  clearly  plain- 
tilFs  right  to  the  relief  prayed. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  H  323-330;    Dec  Dig.  8  141.*] 

7.  Landlobd  and  Tenant  (8  79*)  —  Cove- 
nants Running  with  Lease— Rights  of 
Lessee. 

Where  a  covenant  runs  with  a  lease,  the 
lessee's  assignee's  right  to  the  leasehold  interest 
entitles  him  to  the  benefit  of  the  contract. 

[Ed.    Note. — For    other   cases,    see    Landlord 
and  Tenant,  Cent.  Dig.  8  200 ;  Dec  Dig.  §  79.*] 

8.  Specific  Performance  ( 114*)- Pleading. 

In  a  suit  to  specifically  perform  a  contract 
to  convey  to  lessees  and  their  assigns,  it  was 
sufficient  to  allege  that  plaintiff  was  an  assignee 


of  the  leasehold  Interest,  without  setting  forfh 
circumstances  tending  to  prove  that  fact. 

[Ed.  Note.— For  other  cases,  see  Specific  P«ri 
formance,  Dec.  Dig.  8  114.*] 

9.  Pleading  (8  11*)— Mattebs  of  Evidenck. 

While  every  material  fact  to  which  plain- 
tiff Intends  to  offer  evidence  should  l>e  distinctlr 
pleaded,  a  general  allegation  is  sufiicient;  ft 
n6t  being  necessary  to  charge  minutely  all  the 
circumstances  conducing  to  prove  the  gener&I 
charge,  since  they  are  properly  matters  of  evi- 
dence. 

[Ed.    Note.— For   other   cases,    see   Pleading 
Cent.  Dig.  f  11 ;   Dec.  Dig.  8  H.*] 

10.  Specific   Performance   (J   17*)— Cov»- 

NANTB— PaBTIEB'  PbIVIES. 

Wherever,  and  regardless  of  the  form  and 
technical  character  of  a  contract,  performance 
of  a  covenant  respecting  lands  would  have  l>een 
decreed  between  the  parties  to  it,  it  will,  in  the 
absence  of  intervenin;^  equities,  be  decreed  as 
between  persons  claiming  under  them  in  privity 
of  estate,  representation,  or  title. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance. Dec  Dig.  8  17.*] 

11.  Costs  (g  172*)— Counsel  Fees. 

Counsel  fees  are  not  allowable  aa  costs,  in 
the  absence  of  a  statute  or  special  agreement. 

[Ed.  Note.— For  other  cases,  see  Costa,  Cent. 
Dig.  8  665 ;   Dec  Dig.  i  172.*] 

12.  Vendob  and  Purchases  (8  172*)— Gor- 
tbact  to  Convey — "Cost  and  Chaboe"  o» 
Conveyance. 

A  provision  in  a  lease  giving  the  lessee  an 
option  to  purchase,  and  further  providing  that 
any  conveyance  shall  be  at  the  "cost  and  charge" 
of  the  grantee  therein,  does  not  require  an  as- 
signee of  the  lease  to  pay  a  counsel  fee  to  the 
vendor  for  the  examination  of  the  assignee's  title 
to  ascertain  if  he  is  entitled  to  the  conveyance. 
[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  8  172.*] 

13.  Covenants  (8  59*) — Covenants  Running 
with  Lands. 

A  covenant  to  convey  the  fee  of  land  to 
lessees,  their  heiis  and  assigns,  is  a  covenant 
running  with  the  land. 

[Ed.  Note.— For  other  cases,  see  Covenanta, 
Cent.  Dig.  $  56;   Dec  Dig.  8  59.*] 

14.  Specific    Pebformance    (8    17*)  —  Cot»- 

nant  to  Convey  to  Lessees. 

If  a  landlord's  covenant  to  convey  the  fee 
in  the  demised  land  enhances  the  value  of  the 
lessees'  interest  therein  and  forms  part  of  the 
consideration,  for  the  acceptance  of  the  lease, 
equity  will  decree  specific  performance  not  only 
as  between  the  parties  to  the  contract,  but  in  the 
absence  of  intervening  equities,  also  as  between 
those  claiming  under  them  in  privity  of  estate. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  8  17.*] 

15b  Pebpetuities  (§  4*)- Definition. 

A  "perpetuity"  is  a  future  limitation, 
whether  executory  or  by  way  of  remainder,  and 
of  either  real  or  personal  property,  which  is  not 
to  vest  until  after  the  expiration  of,  or  will  not 
necessarily  vest  within,  the  period  prescribed 
by  law  for  the  creation  of  future  estates  and 
interests,  and  which  is  not  destructible  by  the 
person  for  the  time  being  entitled  to  the  prop- 
erty subject  to  ihe  future  limitations,  except 
with  the  concurrence  of  the  individual  interest- 
ed under  that  limitation. 

[Ed.  Note.— For  other  cases,  see  Perpetuities, 
Cent.  Dig.  8§  4-44 ;  Dec  Dig.  8  4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5319-5321 ;    vol.  8,  p.  7752.] 
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le.  PEKPETtnTiES    (t    4*)— Applicatiok    of 

Ktile. 

The  application  of  tbe  rule  against  perpe- 
tuities is  not  determiDed  by  the  character  of  the 
estate  conveyed,  but  by  the  answer  to  the  ques- 
tion, will  It  necessarily  vest  within  the  time 
fixed  by  the  rule? 

[Ed.  Note.— For  other  cases,  see  Peipetnitiea, 
Cent.  Dig.  |&  4-44;   Dec.  Dig.  S  4.*] 

17.  Pebpetuities  (8  4*)— Rule  Not  Vioi.ated. 

A  covenant  by  a  lessor,  her  heirs  and  as- 
signs, to  convey  the  fee  to  the  land  to  the  les- 
sees, their  heirs  and  assigns,  upon  payment  of 
specified  amounts,  does  not  violate  the  rule 
against  perpetuities. 

[Ed.  Note.— For  other  cases,  see  Perpetuities, 
Dec  Dig.  i  4.»] 

Supplemental  Opinion. 

18.  Absentees   (S    2*)- Actions  Against  — 

Who    ABE    "NONBESIDENTS." 

If  petitioner  has  been  out  of  the  state 
lor  a.  year  and  a  half,  with  no  intention  of  re- 
turning, or  with  the  intention  of  returning  at 
some  indefinite  future  time,  he  is  a  nonresident, 
within  Code  Pub.  Gen.  Laws  1904,  art.  16,  S 
123,  providing  that,  where  it  is  unlsnown  wheth- 
er a  nonresident  is  living  or  dead,  a  bill  may  be 
filed  against  him  as  if  living,  etc.,  and  he  may 
be  proceeded  against  as  such,  though  he  may  not 
intend  to  abandon  his  domicile  in  the  state. 

[Ed.  Note.— For  other  cases,  see  Absentees, 
Cent.  Dig.  S  1 ;  Dec.  Dig.  {  2.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4823-4825 ;    vol.  8,  p.  7733.] 

19.  Absentees   (§   2*)- Actions   Against— 
Who  Are  "Nonbbsidents." 

A  "nonresident."  within  Code  Pub.  Gen. 
Laws  1904,  art.  16,  §  123,  providing  that,  where 
it  is  unknown  whether  a  nonresident  is  living, 
a  bill  may  be  filed  against  him  as  if  living,  etc, 
is  one  who  does  not  reside  in  the  state,  as  de- 
fined in  the  law  relating  to  attachment. 

[Ed.  Note. — For  other  cases,  see  Absentees, 
Cent.  Dig.  {  1 ;   Dec  Dig.  S  2.*] 

Appeal  from  Circuit  Conrt  «f  Baltimore 
City;    Thos.  Ireland  Elliott,  Judge. 

Suit  by  the  Central  Metal  &  Supply  Com- 
pany of  Baltimore  City  against  Charles  S. 
Hollander  and  others.  From  a  decree  for 
plaintiff,  defendants  appeal.  Affirmed  and 
remanded. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCE,  SGHMUCKER,  BUHKB,  WOR- 
THINGTON,  and  THOMAS*  JJ. 

Arthur  W.  Machen,  Jr.,  and  Arthur  W. 
Machen,  Sr.,  for  appellanta  John  G.  Schllpp 
and  H.  M.  Brune,  for  appellee. 

THOMAS,  J.  The  Central  Metal  *  Sup- 
ply Company  of  Baltimore  city,  "a  corpora- 
tion duly  incorporated  under  the  laws  of 
the  state  of  Maryland,"  having  purchased 
the  leasehold  estate  In  a  certain  lot  of  land 
in  Baltimore  city,  brought  this  suit  on  the 
31st  day  of  May,  1907,  against  the  appel- 
lants, as  the  present  owners  of  the  rever- 
tioa  in  said  lot,  for  a  specific  performance 
of  the  covenant  in  the  lease  of  the  lessor, 
"her  lielrs  and  assigns,"  upon  payment  of 
the  amounts  specified  therein,  to  convey  the 
fee  to  the  lessees,  their  "heirs  and  assigns." 
The  bill  alleges  that  the  defendants,  Charles 
Hollander  and  Elsie  Hollander,  his  wife,  and 


Lee  M.  Hollander,  are  nonresidents,  and 
that  the  plaintiff.  In  January,  1907i  address- 
ed a  letter  to  these  defendants  notifying 
them  of  its  desire  to  redeem  the  ground 
rent  under  the  lease,  and  prepared  and  for- 
warded to  them  for  execution  a  deed  from 
them  to  the  plaintiff  of  the  fee  in  said  lot, 
which  they  refused  to  execute  on  the  ground 
that  "the  said  rent  Is  not  redeemable."  Aft- 
er an  order  of  publication  had  been  passed 
against  the  nonresident  defendants,  Charles  ■ 
S.  Hollander  and  wife  filed  a  motion  to  re- 
scind the  order  and  to  quash  the  proceed- 
ings, on  the  ground  (1)  that  a  suit  for  the 
specific  performance  of  a  contract  is  a  stilt 
in  personam,  and  cannot  be  maintained 
against  a  nonresident  on  service  by  publica- 
tion, and  (2)  that  the  order  of  publication 
in  this  case  does  not  contain  a  sufficient  de- 
scription of  the  property  to  inform  the  de- 
fendants of  the  property  involved  in  the 
suit.  Some  time  after  this  motion  was  filed, 
Lee  M.  Hollander  filed  a  similar  motion,  al- 
leging, as  an  additional  reason  for  rescinding 
the  order  as  against  him,  that  at  the  time 
of  the  bringing  of  the  suit  be  was  a  resident 
of  the  state  of  Maryland. 

The  case  of  Worthlngton  ▼.  Lee^  61  Md. 
S90,  was  for  specific  performance  of  a  cove- 
nant for  a  renewal  of  a  lease  for  99  years, 
renewable  forever,  and  for  an  injunction  to 
restrain-  an  action  of  ejectment  for  the  re- 
covery of  the  premises.  Some  of  the  non- 
resident defendants  appeared  and  pleaded  to 
the  Jurisdiction  of  the  court  to  grant  relief, 
while  against  others  interlocutory  decrees 
were  entered  in  default  of  appearance  and  an- 
swer. The  notice  to  nonresidents  was  by  pah- 
llcation,  and  the  court.  In  dealing  with  the  case 
as  against  the  nonresident  defendants,  said: 

"If  the  application  was  for  a  sale  of  the  prop- 
erty, or  for  a  simple  conveyance  thereof,  thos; 
objects  could  be  accomplished  by  the  appoint- 
ment of  a  trustee,  as  provided  by  Code  Pub. 
Gen.  Laws  1904,  art.  16,  K  <57,  135.  But  those 
provisions  of  the  statute  do  not  apply  in  a  case 
like  the  present,  where  the  object  of  the  decree 
is  to  secure  to  the  plaintiff  the  specific  execution 
of  the  covenant,  whereby  she  is  entitled  to  ob- 
tain a  renewed  lease,  with  important  and  valu- 
able personal  covenants  of  the  lessors,  and  with- 
out which  it  would  not  be  an  instrument  of  the 
character  contemplated  by  the  covenant  decreed 
to  be  performed.  The  court  could  direct  a  lease 
for  99  years  to  he  made  by  a  trustee,  but  not 
with  covenant  for  renewal,  and  other  personal 
covenants,  to  bind  personally  the  owneis  of  the 
reversion,  their  heirs  and  assigns.  The  court 
could,  through  the  instnimentality  of  a  trustee, 
direct  the  conveyance  of  an  estate,  or  the  trans- 
fer of  a  ri^ht,  but  not  the  niaking  of  personal 
covenants,  in  the  absence  of  the  parties,  to  bind 
them  personally,  and  those  who  may  stand  in 
privity  with  them.  The  court  possesses  no  such 
power  as  that  inherently,  and  the  statute  does 
not  confer  it" 

In  the  case  of  Hart  t.  Sansom,  110  tJ.  S. 
151,  3  Sup.  Ct  686.  28  L.  Ed.  101,  cited  and 
relied  on  in  Worthlngton  ▼.  Lee,  supra,  the 
court  said: 

"It  would  doubtless  be  within  the  power  of 
the  state  in  which  the  land  lies  to  provide  by 
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statnte  tbat  If  the  defendant  la  not  found  within 
the  jurisdiction,  or  refuses  to  make  or  to  cancel 
a  deed,  this  should  be  done  in  his  behalf  by  a 
trustee  appointed  by  the  court  for  that  purpose.'' 

And  In  the  case  of  Amdt  t.  Griggs,  134  U. 
S.  316,  10  Sup.  Ct  567,  83  L.  Ed.  918,  In 
passing  upon  a  Nebraska  statute,  and  deal- 
ing with  the  right  of  the  state  to  provide 
for  notice  to  nonresident  defendants,  the 
court  said  that  the  state  had  "control  over 
property  within  Its  limits;  and  the  condi- 
tion of  ownership  of  real  estate  therein, 
whether  the  owner  be  a  stranger  or  a  dtl- 
sen,  l8  subject  to  its  rules  concerning  the 
holding,  the  transfer,  liability  to  obligations, 
private  or  public,  and  the  modes  of  estab- 
lishing titles  thereto.  It  cannot  bring  the 
person  of  a  nonresident  within  its  limits — 
its  process  goes  not  beyond  Its  borders — ^but 
It  may  determine  the  extent  of  his  title  to 
real  estate  within  Its  limits;  and  for  the 
purpose  of  such  determination  may  provide 
any  reasonable  methods  of  Imparting  notice." 
Section  117,  art.  16.  Code  Pub.  Oen.  Laws 
1904,  Is  as  follows: 

"If  In  any  suit  in  chancery,  by  bill  or  petition, 
respecting,  in  any  manner  the  sale,  partition, 
conveyance  or  transfer  of  any  real  or  personal 
property  lying  or  helag  in  this  state,  or  to  fore- 
close any  mortgage  thereon,  or  to  enforce  any 
contract  or  lien  relating  to  the  same,  or  concern- 
ing any  use,  trust  or  other  interest  therein,  any 
or  ail  of  the  defendants  are  nonresidents,  the 
court  in  which  such  suit  is  pending  may  order 
notice  to  be  given  to  such  nonresidents,  of  the 
substance  and  object  of  such  bill  or  petition, 
and  warning  them  to  appear  by  a  day  therein 
stated." 

Section  127  of  article  16  provides  how  the 
notice  shall  be  given,  and  section  91  authoriz- 
es the  court,  whenever  the  execution  of  a  deed 
of  any  kind  is  decreed,  to  appoint  a  trustee  to 
execute.lt  The  prayer  of  the  bill  and  the 
covenant  here  sought  to  be  enforced  Is  for 
conveyance  to  the  appellee  of  the  lot  describ- 
ed In  the  lease,  and,  while  the  court  could 
not  ^iforce  a  decree  requiring  a  nonresi- 
dent to  execute  a  deed  for  the  property.  Its 
decree  may  be  made  effective,  under  the  pro- 
visions of  the  Code,  by  the  appointment  of  a 
trustee  to  convey  the  title  of  the  appellants, 
and  to  that  end  the  proceedings  are  in  rem 
and  not  In  personam.  Miller's  Equity  Pro- 
cedure, i  120;  White  v.  White,  7  Gill.  4b  X 
(Md.)  208;  22  Am.  &  Eng.  Ency.  of  Law, 
917;   Phelps  on  Juridical  Equity,  §{  85,  223. 

The  order  of  publication,  which  is  set  out 
in  the  record,  in  addition  to  describing  the 
land  as  the  "lot  of  ground  on  the  east  side 
of  a  ten-foot  alley  in  the  rear  of  Lombard 
and  Frederick  streets  In  the  dty  of  Balti- 
more," and  as  being  subject  to  the  annual 
ground  rent  of  f36  "created  by  the  lease 
from  Charlotte  Bolglano  to  Robert  Bolton 
and  others,  dated  July  18,  1835,  and  record- 
ed In  Liber  T.  K.  No.  262,  folio  294,"  etc., 
states  tbat  an  undivided  one-third  Interest 
In  the  reversion  In  said  lot  Is  vested  in  Ed- 
ward Hollander,  trustee  for  Amelia  Hollan- 
der, for  life,  remainder  to  Charles  S.  and 
Levi  M.  Hollander,  and  tbat  the  remaining 


two-thirds  Interest  Is  vested  In  said  C3iarle> 
S.  and  Levi  M.  Hollander,  "as  by  reference 
to  Liber  R.  O.  No.  2243,  folio  93,  will  ap- 
pear," and  that  the  plalutlfC  notified  the  de- 
fendants by  letter  of  its  desire  to  redeem 
said  rent,  and  prepared  and  had  sent  to 
them  for  execution  a  deed  from  them  to 
the  plaintiff  for  their  interest  in  said  lot, 
which  they  declined  to  execute  and  returned. 
The  reference  to  the  lease  under  and  by  vir- 
tue of  which  the  defendants  received  the 
annual  rent  of  $36,  to  their  Interest  in  the 
reversion,  and  to  the  letter  and  deed  sent  to 
them,  could  have  left  no  doubt  In  their 
minds  as  to  the  land  referred  to,  and  we 
think  was  sufficient  notice  to  the  defendants 
of  the  subject-matter  of  the  suit  Meshaw 
▼.  Meshaw,  2  Md.  Ob.  12;  Phelps  on  Juridi- 
cal Equity,  313. 

The  petition  of  Lee  M.  Hollander  was  an- 
swered by  the  plalntitf,  denying  that  he  was 
a  resident  of  the  state  of  Maryland,  and 
again  alleging  that  he  was  a  nonresident 
The  matter,  as  stated  in  the  opinion  of  the 
court  below,  was  submitted,  without  proof, 
on  the  i)etltlon  and  answer,  and  his  motion, 
and  the  motion  of  Charles  B.  Hollander,  was 
and  we  think  properly,  overruled.  Wliere  a 
case  is  submitted  on  petition  and  answer, 
the  truth  of  the  facts  alleged  in  the  answer 
Is  taken  to  be  admitted,  but  the  privilege  of 
having  a  case  so  heard  belongs  only  to  the 
petitioner.  The  record  does  not  disclose  who 
set  this  motion  down  for  bearing,  but  as  the 
plaintiff  in  this  case  had  no  right  to  do  so' 
on  the  petition  and  answer,  we  must  assume 
that  it  was  done  at  the  instance  of  the  peti- 
tioner. Miller's  Equity  Procedure,  {  2oa, 
and  notes. 

After  these  motions  were  overruled,  the 
defendants  demurred  to  the  bill  on  the  fol- 
lowing grounds:  (1)  That  the  bill  does  not 
show  plaintiffs  right  to  take  advantage  of 
the  covenant  in  the  lease;  (2)  tbat  the  plain- 
tiff does  not  offer  to  comply  with  the  terms 
of  the  covenant;  (3)  that  the  covenant  is 
not  one  running  with  the  land,  and  cannot 
be  enforced  by  the  assignee  of  the  lessees 
against  the  assignees  or  the  lessor;  and  (4> 
that  the  covenant  cannot  be  enforced  against 
the  assignee  of  the  reversion  because  it  vio- 
lates the  rule  against  perpetuities. 

The  bin  charges  tbat  the  plaintiff,  on  the 
9th  day  of  January,  1907,  obtained  by  deed 
from  Benjamin  Krulewitch,  administrator, 
the  leasehold  property,  a  description  of 
which  is  set  out  In  the  bill  and  In  the  plain- 
UtCB  deed  filed  with  the  bUI;  that  the  lot 
of  ground  so  obtained  by  the  plaintiff  Is  sub- 
ject to  an  annual  ground  rent  of  $36,  created 
by  a  lease  from  Charlotte  Bolglano  to  Rob- 
ert Bolton  and  others,  dated  July  18,  1835, 
and  recorded  among  the  Land  Records  in 
Liber  T.  K.  No.  262,  folio  294,  etc,  and  a 
certified  copy  of  which  is  filed  with  the  bill ; 
"that  the  said  lease  contains  a  covenant  on 
the  part  of  said  lessor,  her  heirs  and  assignsi 
that  at  any  time  during  the  continuance  of 
'  said  demise,  at  the  request  and  cost  of  said 
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lessees,  theit  helm  or  assigns,  and  on  their 
paying  six  hundred  dollars,  with  all  rent  ac- 
cmed  ana  accruing,  said  lessor,  her  heirs  and 
assigns,  would  cause  to  be  delivered  to  said 
lessees,  their  heirs  and  assigns  a  good  and 
sufficient  deed  in  fee  simple,  of  and  for  the 
said  property" ;  and  that  the  plaintiff  bought 
said  property  "upon  the  express  condition 
that  the  said  rent  could  be  extinguished  at 
its  option  at  any  time" ;  "that  the  reversion 
In  and  to  said  lot,  with  the  right  to  collect 
the  annual  rent  of  thirty-six  dollars,  is  now 
tested  in  said  defendants,  as  follows:  (a) 
Edward  Hollander,  tmstee,  one  of  the  above- 
named  defendants,  and  trustee  in  the  case  of 
Edward  Hollander  t.  Amelia  Hollander,  et 
al.,  in  the  circuit  court  of  Baltimore  city 
(docket  24a,  folio  245),  holds  a  one  undivided 
third  Interest  therein,  for  Amelia  Hollander, 
another  of  the  above-named  defendants,  for 
life,  with  remainder  to  Charles  S.  Hollander 
and  Lee  M.  Hollander,  other  above-named 
defendants,  absolutely,  (b)  Said  Charles  S, 
Hollander  and  Lee  M.  Hollander  hold  the 
other  two-thirds  undivided  interest  therein, 
as  would  appear  by  reference  to  the  deed  to 
ftald  named  defendants  of  said  lot  of  ground, 
•dated  May  10,  1905,  and  recorded  among  the 
said  Land  Records  in  Liber  R.  O.  No.  2143, 
folio  93,"  etc. ;  that  the  plaintiff  notlfled  the 
nonresident  defendants  by  letter  of  its  desire 
to  redeem  said  ground  rent,  and  in  January,' 
1907,  prepared  and  had  sent  to  them  for  ex- 
ecution a  deed  to  the  plaintiff  of  their  inter- 
est in  said  lot,  which  deed  they  refused  to 
execute  on  the  ground  that  by  the  terms  of 
said  lease  the  rent  was  not  redeemable ;  that 
on  the  20th  of  May,  1007,  the  plaintiff  tender- 
ed to  Edward  Hollander  trustee,  $210.30,  it 
"being  one-third  of  the  said  redemption  mon- 
ey, together  with  the  proportionate  part  of 
the  accruing  rent  to  the  date  thereof,  and 
likewise,  on  May  31,  1907,  tendered  to  Arthur 
W.  Mftchen  Jr.,  Esq.  solicitor  of  the  defend- 
ants, Charles  S.  Hollander  and  Elsie  Hol- 
lander, his  wife,  and  Lee  M.  Hollander,  the 
sum  of  $420.60,  being  their  two-thirds  share 
of  said  redemption  money,  together  with 
their  proportionate  part  of  the  accruing  rent 
to  said  date";  and  that  at  the  same  time 
plaintiff  handed  to  said  trustee  and  said 
solicitor  a  draft  for  a  new  deed  "requesting 
them,  and  each  of  them,  to  have  the  same 
properly  executed  so  as  to  vest"  the  plaintiff 
"with  an  absolute  fee-simple  title  in  and  to 
the  property,"  which  deed  is  filed  with  the 
bill,  and  which  they  refused  to  execute  or  to 
have  executed;  and  that  said  Machen  was 
the  solicitor  of  the  defendants  "in  this  mat- 
ter." The  prayer  of  the  bill  is  for  leave  to 
bring  into  court  the  sum  of  $030.90  so  ten- 
dered, and  that  a  trustee  may  be  appointed 
to  convey  to  the  plaintiff  the  reversion  in 
said  lot,  etc. 

1.  The  general  rule  is  that  the  bill  must 
state  clearly,  plaintiff's  right  to  the  relief 
prayed,  and  counsel  for  the  appellants  insist 
that.  In  compliance  with  this  rule,  the  bill 
vhould  have  set  out  all  of  the  assignments 


from  the  original  lessees  down  to  the  plain- 
tiff. In  order  to  show  the  right  of  the  plain- 
tiff, as  assignee  of  the  leasehold  estate,  to 
the  benefit  of  the  covenant  sought  to  be  en- 
forced. The  leasehold  Interest  was  conveyed 
by  the  lease  to  the  lessees,  their  executors, 
administrators,  and  assigns,  and  the  bill 
charges  that  the  plaintiff  Is  the  owner  of 
the  leasehold  property  described  In  said  lease 
by  virtue  of  the  deed  from  Benjamin  Krule- 
witch,  administrator.  If  the  covenant  is  one 
that  runs  with  the  lease,  in  favor  of  the  as- 
signee of  the  lessees,  the  right  to  the  lease- 
hold interest  created  by  the  lease  entities  the 
owner  to  the  benefit  of  the  covenant  In 
Spencer's  Case,  1  Smith  Lead.  Cas.  (11th 
Ed.)  77: 

"It  was  resolved  that  the  assignee  of  the  as- 
signee should  have  an  action  of  covenant.  So 
of  the  executors  of  the  assignee  of  the  afssignee; 
so  of  the  assignee  of  the  executors  or  adminis- 
trators of  every  assignee ;  for  all  are  comprised 
within  this  word  (assignees),  for  the  same  right 
Ti'faich  was  in  the  testator,  or  intestate,  shall  go 
to  his  executors  or  administrators." 

The  bill  in  substance  alleges  that  the  plain- 
tiff is  the  assignee  of  the  leasehold  Interest  or 
estate  created  by  said  lease.  It  was  not  neces- 
sary to  allege  all  the  circumstances  tending  to 
prove  that  fact  While  "every  material  fact 
to  which  the  plaintiff  means  to  offer  evi- 
dence, ought  to  be  distinctly  stated  in  the 
premises;  for  otherwise  he  will  not  be  per- 
mitted to  offer  or  require  any  evidence  of 
such  fact  A  general  charge  or  statement 
however,  of  the  matter  of  fact  Is  sufficient; 
and  it  is  not  necessary  to  charge  minutely  all 
the  circumstances,  which  may  conduce  to 
prove  the  general  charge;  for  these  circum- 
stances are  properly  matters  of  evidence, 
which  need  not  be  charged  in  order  to  let 
them  in  as  proofs."  Story's  Equity  Pleading 
(5th  Ed.)  i  28;  Miller's  Equity  Procedure,  ( 
92;  Phelps  on  Juridical  Equity,  {§  49,  65; 
Meshaw  v.  Meshaw,  supra;  Dennis  v.  Den- 
nis, 15  Md.  73.  The  covenant  is,  at  the  re- 
quest, etc.,  of  the  lessees,  "their  heirs  and 
assigns,"  to  convey  to  the  lessees,  their 
heirs  and  assigns,  etc.,  yet  the  manifest  in- 
tention of  the  parties  to  the  lease,  as  gath- 
ered from  the  whole  instrument,  was  to 
give  to  the  lessees  and  those  claiming  under 
them,  viz.,  "their  executors,  administrators 
and  assigns,"  the  benefit  of  the  covenant. 
This,  however,  is  not  an  action  at  law  for  a 
breach  of  the  covenant,  and  the  doctrine  of 
specific  performance  does  not  depend  upon 
such  technical  distinctions.  Wherever,  and 
without  regard  to  the  form  and  technical 
character  of  the  contract,  performance  of  a 
covenant  in  respect  to  lands  would  have  been 
decreed  between  the  parties  to  it  it  will.  In 
the  absence  of  controlling  intervening  equi- 
ties, "be  decreed  as  between  persons  claim- 
ing under  them  in  privity  of  estate,  or  of 
representation,  or  of  title."  2  Story's  Eq.. 
(5th  Ed.)  |§  788-790,  714,  715,  791;  Worth- 
ington  v.  Lee,  supra. 

2.  The  second  objection  to  the  bill  is  that 
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the  plaintiff  does  not  offer  to  bear  the  "cost- 
and  charge"  of  the  conveyance  of  the  fee 
to  him,  which,  it  Is  claimed,  include  a  counsel 
fee  to  the  defendants  for  the  examination 
of  plaintiff's  title  in  order  to  ascertain  if  he 
Is  legally  entitled  to  the  benefit  of  the  cove- 
nant. In  the  case  of  Oelrichs  t.  Spain,  15 
Wall.  211,  21  li.  Ed.  43,  the  court  held  that 
counsel  fees  were  not  recoverable  in  a  suit 
on  an  injunction  t>ond,  the  condition  of  which 
was  to  satisfy  and  pay  "all  costs,  damages, 
and  charges"  which  should  be  occasioned  by 
such  writ  of  injunction,  and  said  that  the  dis- 
allowance of  such  fees  "rests  on  a  solid 
foundation,  and  that  the  opposite  rule  la 
forbidden  by  the  analogies  of  the  law  and 
sound  public  policy."  This  case  was  cited 
and  relied  on  in  Wood  ▼.  State,  TTse  of  White, 
66  Md.  61,  6  Atl.  476,  where,  in  a  suit  on  an 
injunction  bond,  the  court  held  that  the 
plaintiff  could  not  recover  fees  paid  counsel 
for  procuring  a  dissolution  of  the  injunction. 
In  Johnson  t.  Glenn,  80  Md.  369,  30  Aa 
993,  a  provision  In  a  mortgage  authorizing 
"the  payment  of  all  expenses  Incident  to 
such  sale"  was  said  to  Include  services  of 
an  auctioneer,  cost  of  advertising,  etc.,  bat 
not  an  allowance  for  commissions.  Counsel 
fees  "are  not  allowable"  as  costs  "in  the  ab- 
sence of  a  statute,  or  in  the  absence  of  some 
agreement  or  stipulation  specially  authorise 
Ing  the  allowance  thereof."  11  Cyc.  104. 
While  parties  must  be  left  to  contract  as 
th^  please,  in  the  absence  of  a  dear  un- 
dertaking to  do  so,  one  party  to  a  contract 
should  not  be  required  to  pay  for  services 
■  rendered  for  the  benefit  of  the  other,  and, 
whatever  may  have  l>een  held  on  the  subject 
elsewhere,  under  the  decisions  in  this  state 
the  "cost  and  charge,"  which  the  plaintiff 
under  the  lease  Is  required  to  pay,  canmot 
be  held  to  include  a  counsel  fee  to  the  de- 
fendants for  examination  of  the  plalntllTs 
title. 

S.  The  next  ground  of  the  demurrer  is  that 
the  covenant  to  convey  the  fee  to  the  lessees, 
"their  heirs  and  assigns,"  is  not  a  covenant 
running  with  the  land.  In  Glenn  t.  Canby, 
24  Md.  127,  the  court  stated,  as  the  establish- 
ed doctrine,  "that  a  covenant  to  run  with  the 
land  must  extend  to  the  land,  so  that  the 
thing  required  to  be  done  will  affect  the  qual- 
ity, value,  or  mode  of  enjoying  the  estate  con- 
veyed, and  thus  constitute  a  condition  annex- 
ed or  appurtenant  to  it ;  there  must  also  be  a 
privity  of  estate  between  the  contracting  par- 
ties, and  the  covenant  must  be  consistent 
with  the  estate  to  which  it  adheres,  and  of 
such  a  character  that  the  estate  will  not  be 
defeated  or  changed  by  a  performance  of  it." 
This  is  the  doctrine  asserted  by  Mr.  Poe  in 
1  Poe's  P.  &  P.  (1st  Ed)  253,  and  reiter- 
ated by  this  court  in  Whalen  v.  B.  &  O. 
R.  R.  Co.,  69  Atl.  390.  In  Taylor's  Landlord 
and  Tenant  (7th  Ed.)  S  261,  it  is  said  that: 

"In  order  that  a  covenant  may  run  with  the 
land,  Its  performance  or  nonperformance  mnst 
affect  the  nature,  quality,  or  value  of  the  prop- 
erty demised,  Independent  of  collateral  circum- 
stances, or  must  affect  its  mode  of  enjoyment. 


It  mnst  not  only  concern  (be  land,  bat  flien 
must  be  a  privity  of  estate  between  the  con- 
tracting parties." 

"In  order  that  a  covenant'  may  run  with  the 
land — that  is,  that  its  benefit  or  obligation  may 
pass  with  the  ownership — it  must  respect  the 
thing  granted  or  demised,  and  the  act  covenant- 
ed to  be  done  or  omitted  must  concern  the  land 
or  estate  conveyed.  Whether  a  covenant  will 
or  will  not  run  with  the  land  does  not,  however, 
so  much  depend  on  whether  it  is  to  be  perform- 
ed on  the  land  itself,  as  on  whether  it  tends  di- 
rectly or  necessarily  to  enhance  its  value  or 
render  it  more  beneficial  and  convenient  to  those 
by  whom  it  is  owned  or  occupied,  for  If  this  be 
the  case  every  successive  assignee  of  the  land 
will  be  entitled  to  enforce  the  covenant."  11 
Cyc.  1080. 

"Such  covenants,  and  such  only,  run  with  land 
as  concern  the  land  itself,  in  whatsoever  bands 
it  may  be,  and  become  nnited  with,  and  form 
a  part  of,  the  consideration  for  which  tHe  land, 
or  some  mterest  in  it,  is  parted  with,  between 
the  covenantor  and  covenantee."  Waahbnm  on 
Real  Property,  S  1205. 

That  the  covenant  in  this  case  is  within 
these  requirements,  as  affecting  the  interest 
In  the  land  demised,  as  enhancing  the  value 
thereof,  and  aa  forming  a  part  of  the  consid- 
eration for  the  acceptance  of  the  lease  by  the 
lessees,  would  seem  to  be  free  of  doubt  The 
learned  counsel  for  the  appellants  contend, 
■however,  that  the  performance  of  the  cove- 
nant would  defeat  the  estate  of  the  lessor, 
and  change  the  character  of  the  estate  of  the 
lessee,  and  that  It  therefore  falls  within  the 
restrictions  of  Glenn  t.  Canby,  supra.  But  in 
Taylor's  Landlord  and  Tenant,  |  262,  it  is 
said: 

"The  ririit  of  renewal  constitntes  a  part  of 
the  tenant  s  interest  in  the  land,  and  a  covenant 
to  renew  is  consequently  binding  upon  the  as- 
signee of  the  reversion.  So  the  grant  of  an  ad- 
ditional term,  or  the  right  to  purchase,  is,  for 
many  purposes,  to  be  considered  a  continuation 
of  the  former  lease;  and,  if  there  is  nothing  Id 
the  lease  to  show  that  such  right  or  renewal  was 
intended  to  be  confined  personally  to  the  lessee, 
they  will  inure  to  his  assignees  or  executors, 
without  their  being  particularly  named."  , 

In  the  case  of  Maughlln  v.  Perry,  35  Md. 
352,  the  covenant  on  the  part  of  the  lessor 
was  as  follows: 

"And  the  said  party  of  the  first  part,  for  him- 
self, his  heirs  and  assigns,  doth  hereby  covenant 
and  agree  with  the  party  of  the  second  part,  his 
heirs  and  assigns,  to  sell  and  convey  unto  the 
party  of  the  second  part,  his  heirs  and  assigns, 
the  above-described  property  and  premises  for 
the  sum  of  fifteen  hundred  dollars  At  any  time 
before  the  expiration  of  this  lease  or  tenancy." 

The  lessor  died  after  having  sold  the  prop- 
erty, and  suit  was  brought  by  the  assignees 
of  the  lessee  against  the  assignee  of  the  les- 
sor for  a  specific  performance  of  the  cove- 
nant, and  the  court,  in  affirming  a  decree  re- 
quiring the  defendant  to  convey  the  proper- 
ty to  the  plaintiff  in  accordance  with  the 
terms  of  the  covenant,  said: 

"As  a  part  of  the  consideration  .of  the  lease 
constituting  the  contract  between "  the  parties. 
Wells,  the  lessor,  covenanted  to  sell  the  proper- 
ty to  Hynson,  his  lessee,  for  fifteen  hundred  dol- 
lars, at  any  time  during  the  existence  of  the 
lease.  This  was  a  continual  obligation  running 
with  the  lease  on  the  part  of  the  lessor,  witk 
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the  option  in  the  tenant  to  accept  the  same,  oi 
not,  within  that  time.  But  it  seems  Wells,  be- 
fore the  right  of  Hynson  to  malce  his  election 
had  determined,  made  sale  of  the  property  to 
Maughlin,  and  died.  Maughlin,  with  notice  of 
the  recorded  contract  between  the  parties,  can 
acquire  no  greater  right  than  possessed  by' 
WeUs." 

The  certain  and  definite  mle  dedadble  from 
tbe  authorities  cited,  then,  is  that  if  the  cove- 
nant, as  In  this  case,  touches  and  concerns 
the  land  or  estate  demised,  enhances  the  yal- 
ne  thereof,  and  forms  a  part  of  the  considera- , 
tlon  for  tbe  acceptance  of  the  lease  by  the 
lessee,  a  court  of  equity  wUl  decree  specUQc  j 
performance^  not  only  as  between  the  parties 
to  tbe  contract,  but,  in  the  absence  of  Inter- 
renlng  equities  controlling  its  conscience,  al- 1 
so  as  between  those  claiming  under  them  in  ' 
privity   of  estate.    24   Cyc   1026;    Gear   on  ' 
Landlord  and  Toiant,  §  84 ;  Laffan  y.  Naglee,  '■ 
9  Cal.  662,  70  Am.  Dea  6T8 ;  Robinson  v.  Per- 1 
ry,  21  Ga.  183,  68  Am.  Dec.  455 ;  Kerr  v. 
Day,  14  Pa.  112,  63  Am.  Dec.  526 ;  Hagar  t.  I 
Buck,  44  Vt.  286,  8  Am.  Rep.  368 ;  Spencer's  ; 
Case,  1  Smith's  Leading  Cases,  75.  j 

4.  The  remaining  ground  of  the  demurrer  i 
Is  that  the  covenant  cannot  be  enforced  be- 1 
cause  of  tbe  rule  against  perpetuities.  The 
nearest  approach  to  a  correct  definition  of 
a  perpetuity  Is  found,  this  court  said,  in 
Graham  v.  Whltrldge,  09  Md.  248,  57  Aa 
609,  58  Atl.  36,  66  L.  R.  A.  408,  In  Lewis  on 
Perpetuities,  and  Is  as  follows: 

"A  future  limitation,  whether  executory  or  by 
way  of  remainder,  and  of  either  real  or  person- 
al jtroperty,  whicli  is  not  to  vest  until  after  the 
expiration  of,  or  will  not  necessarily  vest  with- 
in, the  period  fixed  and  prescribed  by  law  for 
the  creation  of  future  estates  and  interests,  and 
which  is  not  destructible  by  the  person  for  the 
time  being  entitled  to  the  property  subject  to 
the  future  limitations  except  with  the  concur- 
rence of  the  individual  interested  under  that 
limitation." 

In  Gray  on  Perpetuities  (2d  Ed.)  {  230,  the 
author  says  tliat  covenants  for  perpetual  re- 
newal are  treated  as  an  exception  to  the  rule 
against  perpetuities,  but  that  it  is  "hardly 
necessary  to  create  an  exception  to  meet 
the  case — the  covenant  to  renew  is  a  part 
of  tbe  lessee's  present  Interest";  and.  In  sec- 
tion 230b,  that: 

"An  option  to  a  tenant  for  years  to  purchase 
a  fee,  exercisable  at  a  remote  time,  is  bad  as 
violating  the  rule  against  perpetuities.  •  •  • 
The  onl^  reason  for  coDsldering  the  rule  against 
perpetuities  as  inapplicable  to  such  an  option 
IS  the  analogy  to  covenants  for  renewal  treated 
ID  the  two  preceding  sections.  But  the  exemp- 
tion from  the  rule  in  the  case  of  covenants  for 
renewal  is  either  an  exception  which  there  is 
no  reason  to  extend,  or  is  to  be  explained,  as 
it  is  in  section  230,  on  the  ground  that  the  cov- 
enant to  renew  is  a  part  of  the  present  inter- 
est, a  ground  which  cannot  well  be  taken  when 
the  present  interest  is  a  tenancy  for  years,  and 
tbe  Interest  to  be  purchased  is  a  fee." 

While  the  statement  of  Mr.  Gray,  that  the 
option  to  a  tenant  to  purchase  Is  bad.  Is  sup- 
ported by  the  authorities  cited  by  the  appel- 
lants, the  distinction  be  makes  between  such 


an  qptlon  and  a  covenant  for  renewal  Is  not 
altogether  satisfactory.  The  application  of  the 
rule  is  not  determined  by  the  character  of  the 
estate  or  InterSat  conveyed,  but  by  the  answer 
to  the  question,  will  it  necessarily  vest  with- 
in the  time  fixed  by  the  rule?  If  the  fee 
covenanted  to  be  conveyed  in  the  covenant 
under  consideration  is  to  he  regarded  as  a 
future  limitation,  it  may  not  of  course  nec- 
essarily vest  under  the  terms  of  the  cove- 
nant within  the  prescribed  time.  Lilcewlse 
the  estate  to  be  conveyed  to  the  lessee  un- 
der the  covenant  for  a  renewal  of  the  lease, 
at  the  option  of  tbe  lessee,  and  upon  pay- 
ment of  a  fine,  etc.  If  the  covenant  to  re- 
new is  a  part  of  the  lessee's  present  interest, 
so  Is  the  covenant  for  a  conveyance  of  the 
fee.  The  estate  acquired  under  the  new 
lease,  while  of  the  same  character,  is  for  a 
different  term,  and  Just  as  much  a  new  and 
distinct  .estate  as  the  estate  acquired  un- 
der the  covenant  for  the  conveyance  of  tbe 
fee.  If  the  estate  conveyed  to  the  lessee, 
and  the  lessee's  present  Interest,  Is,  In  the 
one  case,  not  a  term  for  99  years,  but  a  term 
for  99  years  with  the  right  of  renewal,  so.  In 
the  other  case,  the  estate  conveyed  to  the 
lessee,  and  tbe  lessee's  present  interest,  Is 
not  a  definite  term,  but  the  term  coupled 
with  the  rlg^t  to  acquire  the  fee.  In  this 
connection  we  may  again  refer  to  the  state- 
ment in  Taylor's  Landlord  and  Tenant,  su- 
pra, that  "the  grant  of  an  additional  term, 
or  of  a  right  to  purchase,  Is,  for  many  pur- 
poses, to  be  considered  a  continuation  of  the 
former  lease."  But,  however  this  may  be, 
our  predecessors,  in  view  of  the  fact  that 
titles  to°  property  of  great  value  in  Baltimore 
city,  and  elsewhere  In  the  state,  are  held 
under  leases  of  the  character  of  the  one  In 
this  case  (the  forms  of  which,  generally  used, 
are  suggested  In  Latrobe's  Justices'  Practice 
[7th  Ed.]  pp.  463,  464,  and  Carey's  Forms  and 
Precedents,  pp.  364,  365),  have  somewhat  re- 
laxed the  technical  rules  applicable  to  such 
estates,  for  the  purpose  of  enforcing  the  con- 
tracts of  the  parties  thereto.  In  Banks  v. 
Haskie,  45  Md.  207,  where  a  bill  was  filed 
for  specific  performance  of  a  covenant  for 
renewal  In  a  lease  for  99  years,  renewable 
forever,  the  court,  in  dlscusslug  the  charac- 
ter of  estates  created  by  such  leases,  said; 

"This  character  «f  tenure  is,  so  far  as  we 
know  among  the  states,  peculiar  to  Maryland. 
It  has  not  been  generally  adopted,  so  far  as  we 
are  informed,  in  any  other  state.  It  was  in- 
troduced here  in  colonial  times,  and  has  l>een  a 
favorite  system  of  tenure  from  a  very  early  pe- 
riod. A  large  city  has  been  built,  and  improv- 
ed, and  a  vast  majority  of  the  real  estate  in 
Baltimore  is  now  held  under  it.  It  is  not  open 
to  any  of  tbe  objections  against  perpetuities. 
Property  is  not  thereby  placed  extra  commerci- 
um.  On  the  contrary,  these  leasehold  interests 
devolve  upon  the  personal  representatives  of  the 
owner,  are  in  terms  made  assif^nable,  and  they, 
as  well  as  the  ownerships  in  fee  under  the  de- 
nomination of  'ground  rents,'  are  subjects  of 
daily  transfer,  and  are  constantly  sought  for  as 
safe  investments  of  capital.  It  is  a  peculiar  de- 
scription of  tenure  which  has  been  sustained  by 
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our  courts,  and  spproyed  and  fostered  b^  oar 
people.  While  the  ground  rents  from  their  na- 
ture are  usually  of  a  fixed  value,  the  leasehold 
Interests  are  more  or  less  Suctuating.  In  many, 
and  indeed  in  most,  cases,  they 'have  largely  in- 
creased in  value  with  the  growth  of  the  city. 
And  most  extensive  and  costly  improvements 
have  been  and  are  daily  made  by  owners  of  Buch 
interests  on  grounda  urns  leased." 

Again,  In  the  case  of  Myers  r.  Sllljacka,  58, 
Md.  319,  speaking  of  leases  of  this  character, 
Jndge  Alvey  said: 

"We  all  know  that  estates  dependent  upon 
leases,  like  the  -  one  before  us,  are  exceedingly 
common  in  this  state,  and  particularly  so  in  the 
city  of  Baltimore.  Both  the  reversionary  free- 
hold and  the  leasehold  estates  are  the  subjects 
of  daily  transfers  and  assignments,  and  they 
constitute  a  considerable  portion  of  the  substan- 
tial wealth  of  the  people.  While  the  one  estate 
is  subject  exclusively  to  the  law  that  governs 
real  property,  the  other  is  mainly  controlled  by 
the  law  that  governs  personalty ;  the  one  estate 
passing  by  descent,  and  being  subject  to  the  law 
of  i>artition  amon^  heirs,  while  the  other  is  the 
subject  of  administration,  and  is  governed  by 
the  law  that  directs  distribution  of  the  person- 
al estate.  Both  estates  alike  are  the  subjects 
of  mortgage  and  judgment  liens,  and  are  con- 
stantly being  sold  and  transferred  in  the  en- 
forcement ot  such  charges.  It  is  of  the  utmost 
importance,  therefore,  that  the  tenure  be  main- 
tained with  entire  certainty ;  that  the  true  re- 
lation of  the  parties  to  the  property  be  at  all 
times  fully  recognized,  so  that  their  exact  rights 
may  be  known  and  enforced,  and  that  third  par- 
ties may  know  how  to  deal  with  respect  to  those 
rights.*' 

And  again,  In  tbe  case  of  Worthlngton  t. 
Lee,  supra,  tbe  court  said  that  the  above  cases 
fully  state  the  reasons  why  this  court  "has  ap- 
plied a  more  liberal  doctrine  to  these  cases 
than  that  applied  In  the  English  courts ;  and 
It  has  done  so  with  special  reference  to  the 
peculiar  nature  and  condition  of  tbe  local  ti- 
tles that  exist  In  tbe  city  of  Baltimore."  Witb- 
out  detracting  from  the  great  weight  and  re- 
spect to  which  tbe  authorities  cited  by  appel- 
lants are  Justly  entitled,  we  must  adhere  to 
the  previous  decisions  of  this  court,  and  hold 
that  the  lease  in  question  did  not  place  the 
property  extra  commercium,  and  that  tbe 
rights  of  the  parties  under  the  covenants 
therein  are  "not  open  to  any  of  the  objections 
against  perpetuities." 

It  follows,  from  what  we  have  said,  that 
tbe  decree  of  the  court  below  must  be  af- 
firmed. 

Decree  affirmed,  with  costs,  and  cause  re- 
manded. 

Supplemental  Opinion. 

Since  the  filing  of  tbe  opinion  in  this  case, 
our  attention  has  been  called  to  the  agreement 
of  counsel  and  the  certificate  of  the  clerk  of  the 
circuit  court  of  Baltimore  City,  filed  in  this 
conrt  on  the  day  of  the  argument,  whereby  it 
appears  that  the  petition  and  motion  of  Lee  M. 
Hollander  was  set  down  for  hearing  by  the 
plaintiff.  In  tbe  case  of  Paul  v.  Nixon,  report- 
ed in  a  note  to  Jones  v.  Magill,  1  Bland,  177, 
Chancellor  Hanson  said:  "If,  indeed,  the  de- 
fendant was  entitled  to  have  the  case  set  down 
for  final  hearing  on  bill  and  answer,  it  must  be 
on  terms  similar  to  those  of  the  complainants 
setting  down,  viz.,  that  everything  contained  in 
the  bill  is  true;    that  is  to  say,  the  rule  must 


bp  reversed.  But  theA  Is  no  sncli  practice." 
Miller's  Eq.  Procedure,  p.  319,  note  4. 

Who  is  a  nonresident  m  a  mixed  Question  of 
law  and  fact.  The  petitioner  states  in  his  pe- 
tition "that  he  has  lately  been 'in  Scandinavia 
for  a  year  and  a  half  for  the  purpose  of  study- 
ing philology,  and  is  now  in  the  city  of  New 
York  for  tbe  purpose  of  using  libraries  there  sit- 
uated, but  that  your  petitioner  has  never  aban- 
doned  his  residence  and  citizenship  in  the  state 
of  Maryland."  It  therefore  appears  that  be  has 
been  out  of  the  state  at  least  a  year  and  a  half. 
The  petition  does  not  say  when  he  expects  to 
return  to  Maryland,  or  whether  he  intends  to 
return  at  any  certain  time,  and  it  may  be  that 
he  Intends  to  remain  out  of  the  state  indefinite- 
ly. If  he  has  been  out  of  the  state  for  a  year 
and  a  half,  with  no  Intention  of  returning,  ''or 
with  the  intention  of  returning  at  some  indefi- 
nite time  in  the  future,  as  circumstances  may 
dictate  or  permit,"  he  is  a  nonresident,  within 
the  meaning  of  section  123  of  article  16  of  the 
Code  of  Public  General  Laws  of  1904,  and  may 
be  proceeded  against  as  such,  notwithstanding 
he  may  not  intend  to  abandon  his  domicile  in 
this  state ;  for.  as  fras  said  in  Dorsey  v.  Kyle, 
30  Md.  512,  96  Am.  Dec.  617:  "In  contempla- 
tion of  the  attachment  law,  the  domicile  may  be 
ir  this  state,  while  the  actual  residence  is  in  an- 
other." The  term  "nonresident,"  in  section  123 
of  article  16  of  the  Code  of  Pablic  General 
Laws  of  1904,  means  a  "person  who  doth  not 
reside  in  this  state"  as  defined  in  the  law  relat- 
ing to  attachment.  Doraey  v.  Dorsey,  30  Md. 
531.  06  Am.  Dec.  633 ;  Miller's  Eq.  Procedure, 
p.  160.  §  123. 

In  the  case  of  Dorsey  t.  Dorsey,  supra,  the 
defendant  stated  in  his  petition  that  he  left  his 
home  in  Maryland  to  visit  his  wife,  who  was 
then  sick  at  her  father's  in  Winchester,  Va., 
with  the  intention  of  returning  in  a  few  days; 
but  owing  to  the  position  of  the  armies  about 
Winchester  and  Harper's  Ferry  he  was  unable 
to  do  so.  and  was  forced  to  wait  for  the  close 
ot  the  Civil  War,  although  at  all  times  intend- 
ing to  return.  While  he  was  absent  from  the 
state  be  was  proceeded  against  as  a  nonresident, 
and  the  court  held  that  he  was  a  Donresident, 
within  the  meaning  of  the  provision  of  the  Code. 
In  the  case  of  Risewick  v.  Davis,  19  Md.  82, 
in  disposing  of  an  exception  to  evidence  offered 
to  show  the  intention  of  tbe  defendant  to  return 
to  the  state  at  some  indefinite  time,  the  court 
said:  "Residence  and  domicile  are  sometimes 
distinct  things.  In  the  Matter  of  Thompson,  1 
Wend.  (N.  X.)  43,  it  was  decided  that  residence 
out  of  tbe  state,  for  the  purpose  of  being  sub- 
ject to  foreign  attachment,  did  not  import  that 
domicile  should  be  out  of  the  state  also.  Frost 
V.  Brisbin,  19  Wend.  (N.  Y.)  14,  32  Am.  Dec 
423.  In  Hfiggart  v.  Morgan,  6  N.  Y.  428,  55 
Am.  Dec.  350,  the  defendant  offered  to  prova 
that  at  the  time  of  taking  oat  the  attachment 
he  was  not  a  nonresident,  but  a  resident  of  the 
city  of  New  York ;  that  he  had  been  absent 
about  three  years,  attending  a  lawsuit  at  New 
Orleans,  and  returned  in  the  spring  of  1848. 
The  judge  excluded  the  evidence,  on  tbe  ground 
that  the  offer  itself  showed  the  debtor  to  be  a 
nonresident,  within  the  spirit  of  the  act.  In 
the  case  at  bar  the  defendant  had  been  absent 
four  or  five  years,  and  non  constat  but  he  might 
he  absent  as  many  years  longer.  The  evidence, 
being  foreign  to  the  issue,  should  have  been  ex- 
cluded." 

Mr.  Poe  says:  "It  may  be  stated,  as  the  re- 
sult of  the  authorities,  that  where  a  citizen  ot 
this  state,  domiciled  here,  goes  abroad  on  busi- 
ness or  pleasure  for  a  brief  period,  without  any 
intention  of  abandoning  or  changing  his  domicile, 
and  with  a  fixed  purpose  to  return  at  a  defi- 
nite or  specified  time,  retaining  and  intending 
to  retain,  in  tbe  meantime,  both  his  domicile 
and  political  citizenship,  he  cannot  properly  be 
treated  as  a  nonresident,  within  the  meaning  of 
the  attachment  law,  simply  because  of  his  tem- 
porary absence  from  his   residence  and  home. 
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Where,  bowever,  he  leaves  the  state  and  remains 
absent  for  any  considerable  period,  without  any 
intention  of  returning,  or  with  the  intention  of 
returning  at  some  indefinite  time  in  the  future, 
as  circumstances  may  dictate  or  permit,  he  wiil 
be  liable  to  be  proceeded  against  as  a  nonres- 
ident, notwithstanding  he  may  not  have  acquir- 
ed a  fixed  residence  in  any  other  state  or  coun- 
try."    2  Poe's  P.  k  P.  (M  Ed.)  {  506. 

On  the  facts  stated  in  the  petition,  we  think 
the  plaintiff  had  a  ri^ht  to  proceed  against  the 
p<  titioner  as  a  nonresident,  and  that,  therefore, 
there  was  no  errbr  in  the  order  of  the  court 
overruling  the  motion  to  quash  the  proceedings 
•gainst  him.  As  we  have  said,  the  plaintiff  had 
no  right  to  have  the  matter  set  down  for  hear- 
ing on  the  petition  and  answer ;  but,  as  it  ap- 
piAta  he  did  so,  we  must  assume  that  it  was 
done  with  the  petitioner's  consent,  and  be,  there- 
fore, haa  no  right  to  complain  if  the  motion  was 
properly  dispoied  of  on  the  facta  stated  in  bis 
petition. 

(»  R.  I.  MO) 

BTATH  T.  CREPBAU. 

ISapreme .  Coart   of  Bbode   Island.     Dee.   29, 

1908.) 

MURICIPAI.  COBPOBATIONS  (f  624*)— Obdinah- 
CK8 — ^Validity— Bdildino  Regulations. 
An  ordinance  providing  that  every  person, 
firm,  or  corporation  doing  or  causing  to  be  done, 
and  every  owner  of  land  permitting  to  be  done, 
any  work  in  or  abont  tlie  construction  or  recon- 
struction of  a  building,  without  a  permit,  shall 
be  fined,  etc.,  and  making  every  day's  Tiolation 
of  the  ordinance  after  service  of  the  warrant  is- 
sued on  the  first  offense  a  distinct  offense,  is 
void  for  want  of  legislative  authority ;  Gen. 
Laws  1896,  e.  40.  i  21,  authorizing  towns  to 

Sass  ordinances  for  the;  ordering  of  the  pru- 
ential  affairs  and  police  of  their  town,  not 
repugnant  to  the  Ck)nstitution  and  laws  of  the 
state  or  of  the  United  States,  not  authorizing 
the  ordinance. 

[Ed.  Note.-^For  other  cases,  see  Municipal 
Corporations,    Cent.   Dig.   f   1375;    Dec.   Dig. 

Rosanna  Crepean  was  convicted  of  Tlolat* 
ing  an  ordinance,  and  her  motion  In  arrest  of 
Judgment  baa  been  certified  to  tbe  Supreme 
Court    Motion  granted. 

Charles  R.  Ea«ton,  for  the  State.  Edward 
W.  Biodgett,  for  defendant 

BLODGETT,  J.  ?%e  complaint  in  this 
case  charges  a  Tiolation  of  a  certain  ordi- 
nance of  the  town  of  Lincoln,  in  these  words 
and  figures,  viz.,  that  tbe .  respondent  "did 
tlien  and  there,  on  the  tentli  day  of  May, 
1907,  permit  and  suffer  to  be  done  on  her 
land,  -within  said  town,  work  and  labor  in  or 
about  the  construction  of  a  building  without 
a  permit,  against  an  ordinance  of  Lincoln 
aforesaid,  being  section  8  of  chapter  8  of 
said  ordinances,  and  against  the  statutes  and 
the  peace  and  dignity  of  the  state" ;  and,  after 
being  adjudged  guilty,  the  resi>ondent  has 
moved  In  arrest  of  Judgment  on  the  ground 
that  the  town  is  without  legislative  authority 
to  enact  the  ordinance  in  question,  without 
otherwise  questioning  the  sufficiency  of  the 
charge,  and  the  case  has  been  certified  here 
ander  the  provisions  of  section  478,  Court 
and  Practice  Act  1905. 


The  ordinance  is  as  follows: 

"See.  S.  Every  person,  fltm  or  corporation 
that  shall  do  or  cause  to  be  done,  and  every 
owner  of  land  who  shall  permit  or  suffer  to  be 
done,  on  said  land  within  this  town,  any  work 
or  labor  of  any  kind  whatsoever  in  or  about  the 
construction  or  reconstruction  of  any  building 
without  a  permit,  shall  be  fined  not  less  than 
two  nor  more  than  twenty  dollars  or  l>e  impris- 
oned not  exceeding;  ten  days  for  each  offense; 
and  every  day's  violation  of  any  of  the  provi- 
sions of  this  chapter  after  the  service  of  the 
warrant  issued  on  the  first  complaint  thereof 
shall  be  deemed  a  separate  offense  and  shall  sub- 
ject the  offender  to  the  penalties  herein  before 
enumerated." 

It  is  conceded  that  the  town  of  Lincoln  has 
no  special  statutory  authority  to  enact  build- 
ing regulations,  and  that  the  validity  of  the 
ordinance  must  depend  upon  the  concluding 
paragraph  of  section  21,  c.  40,  Gen.  Lawf 
1896,  which  is  as  follows: 

"And,  generally,  all  other  ordinances,  regula- 
tions and  by-laws  for  the  vffell-ordering,  manag- 
ing and  directing  of  the  prudential  affairs  and 
police  of  their  respective  towns  not  repugnant 
to  the  Constitution  and  laws  of  this  state,  or 
of  the  United  States." 

There  are  two  objections  to  this  ordinance, 
either  of  which  is  fatal  to  its  validity.  The 
first  is  an  entire  lack  of  legislative  authority 
to  enact  building  regulations,  inasmuch  as 
the  statute  above  cited  clearly  does  not  con- 
fer such  authority,  and  the  second  Is  the 
practically  unlimited  power  assumed  by  the 
town  council  in  this  ordinance,  such  as  was 
thus  characterized  in  State  v.  Tenant,  110  N. 
0.  609,  612,  14  8.  B.  387.  388.  16  L.  B.  A,  423. 
28  Am.  St  Rep.  715: 

"It  is  equally  clear  that,  if  an  ordinance  is 
passed  by  a  municipal  corporation  which  upon 
its  face  restricts  the  right  of  dominion  which 
the  individual  might  otherwise  exercise  without 
question,  not  according  to  any  general  or  uni- 
form rule,  but  so  as  to  make  the  absolute  en- 
joyment of  his  own  depend  ujpon  the  arbitrary 
will  of  the  governing  authorities  of  the  town  or 
city,  it  is  unconstitutional  and  void,  because  it 
fails  to  furnish  a  uniform  rule  of  action  and 
leaves  the  right  of  property  subject  to  the  des- 
potic will  of  aldermen,  who  may  exercise  it  so 
as  to  give  exclusive  profits  or  privileges  to  par- 
ticular persons." 

In  like  manner,  in  Bostock  v.  Sams,  95  Md. 
400,  413,  52  Atl.  665,  668,  59  L.  R.  A.  282,  93 
Am.  St  Rep.  394,  the  court  says: 

"Notwithstanding  the  delicate  power  conferred 
by  the  proviso  in  question,  a  power  to  control 
the  citizen  in  the  exercise  of  important  and  val- 
uable rights  of  property,  the  power  is  conferred 
in  the  most  vague  and  general  terms,  and  an 
unlimited  and  unregulated  discretion  is  given  to 
an  agency  of  the  city  government  thereunder. 
No  standard  is  set  up  according  to  which  this 
judgment-  is  to  be  exercised,  nor  means  provid- 
ed by  which  it  is  to  be  instructed  or  controlled, 
and  the  citizen  is  left  helpless  to  question  its 
exercise  in  any  particular  case." 

And  In  this  case  the  court  held  that  a  stat- 
utory provision  that  the  city  of  Baltimore 
might  enact  "such  ordinances  as  it  may  deem 
expedient  in  maintaining  the  peace,  good 
government  health  and  welfare  of  the  city  of 
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Baltimore"  was  Insufficient  to  authorize  the 
building  regulations  then  before  the  court 
See,  also.  City  of  Newton  t.  Belger,  143  Mass. 
598,  10  N.  E.  464. 

The  decision  of  the  court,  therefore,  Is  that 
the  ordinance  In  question  Is  ultra  vires  and 
yold,  and  that  the  motion  in  arrest  of  Judg- 
ment should  be  granted;  and  the  papers  in 
the  case  will  be  sent  back  to  the  district  court 
of  the  Eleventh  Judicial  district,  with  this 
decision  certified  thereon. 

29  R.  I.  338) 

McKENNA  BROS.  ▼.  BROWN,  Constable. 

(Supreme  Court  of  Rhode  Island.    Dec.  28^ 
1908.) 

ExECUTioH  (5  323*)— Sale— Proceeds— MoBT- 
GAfiEs— "Amount  Due  on  Execution." 
The  expenses  of  an  execution  sale  of  mort- 
gaged property  is  a  part  of  the  "amount  due  on 
the  execution,"  which  amount  is  required  by 
Court  and  Practice  Act  1905,  {  «20,  to  be  paid 
out  of  tlie  proceeds  of  the  sale  after  payment 
of  the  morti;age  debt ;  and  when  the  proceeds 
of  an  execution  sale  of  peisonalty  are  insnffi- 
cient  to  pay  the  mortgage  debt  the  mortgagee 
is  entitled  to  recover  from  the  levying  officer  the 
full  amount  of  the  sale,  without  any  deduction 
for  such  expenses. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  S  957;   Dec.  Dig.  {  323.*] 

Action  by  McKenna  Broo.  against  Samuel 
Brown,  constable.  Case  certified  to  the  Su- 
preme Court  from  the  district  court  on  agreed 
statement   at   facts.     Judgment   for  plain- 

turs. 

Joseph  H.  Oalner,  for  plaintiffs.  John  I. 
Devlin,  for  defendant 

PER  CURIAM.  This  case  was  certified  to 
this  court  from  the  district  court  of  the  Sixth 
Judicial  district  upon  the  following  agreed 
statement  of  facts: 

"The  defendant,  a  constable  in  and  for  the 
county  of  Providence,  on  the  23d  day  of  June, 
1908,  attached  the  stock  and  fixtures  of  a  bar- 
room on  Charles  street  belonping  to  Ferdinando 
Savastano,  on  whicli  the  plamtiffs  held  a  chat- 
tel mortgage  of  $1,000.  Said  mortgage  was 
made  Jrmuary  28,  1908,  and  was  recorded  in 
the  record  office  in  Providence  January  30, 
1908,  'vithin  five  days  from  date,  was  proper  in 
form,  and  was  given  for  an  actual  cash  consid- 
eration of  $1,000.  The  plaintiff  in  the  writ  of 
attachment  against  Savastano  obtained  judg- 
ment and  execution,  and  the  defendant  levied 
Mid  execution  on  above-described  chattels,  and 
sold  same  at  public  auction.  The  sale  brou|;ht 
about  $l47.  The  plaintiffs  claim,  under  section 
629,  Court  and  Practice  Act  1905,  that  the  en- 
tire amount  received  at  sale  should  be  turned 
over  to  them  in  satisfaction,  as  far  as  it  will 
go,  of  their  mortgage.  The  plaintiff  in  the  writ 
of  attachment  claims  that  under  the  statute, 
which  provides  that  the  'proceeds  of  the  sale 
shall  be-  applied  to  the  payment  of  the  amount 
due  on  the  mortgage,'  he  is  entitled  to  retain 
the  actual  expense  of  sale,  auctioneer's  fee,  $5, 
advertising,  $14,  and  rent  of  store  where  goods 
were  sold,  $5,  and  pay  the  balance  to  the  mort- 
gagee." 

The  statute  above  referred  to  reada  as 
follows: 

"Sec.  629.  The  proceeds  of  the  sale  shall  be 
applied  to  the  payment  of  the  amount  due  on 


the  mortgage,  with  such  deduction  for  interest 
for  the  anticipated  payment,  or  allowance  for 
damages  for  such  anticipated  payment,  as  may 
hi!  ascertained  and  allowed  by  the  court  to 
which  the  execution  is  returnable,  and  the  bal- 
ance shall  be  applied  to  the  payment  of  the 
amount  due  on  the  execution." 

A  proper  construction  of  the  foregoing 
statute  is  determinative  of  the  case.  In  onr 
opinion,  the  various  sums  which  tbe  Judg- 
ment creditor  claims  that  he  is  entitled  to 
retain  out  of  the  money  obtained  from  tbe 
sale  of  the  mortgaged  property  levied  upon 
by  him  constitute  a  portion  of  "the  amount 
due  on  the  execution,"  wtiicb  amount  is  to  be 
paid  out  of  tbe  balance  of  tbe  proceeds  of 
sale  remaining  after  payment  of  the  amoont 
due  on  the  mortgage.  As  there  is  no  such 
balance  of  such  proceeds,  there  is  no  fund 
out  of  wblcb  such  payment  can  be  made.  We 
therefore  decide  that  tbe  plaintiffs  are  en- 
titled to  recover  the  lull  amount  received 
for  the  property  sold  by  the  defendant,  with- 
out any  deduction,  and  with  interest  from  the 
date  of  the  writ 

The  papers  in  said  case,  with  our  decision 
certified  thereon,  are  remitted  to  the  district 
court  of  tbe  Sixth  Judicial  district,  with  di- 
rection to  enter  Judgment  for  tbe  plaintiffs 
upon  tbe  decision. 


(29  R.  I.  36E) 

EUHLAND  V.  WATERMAN,  Town  C\eA, 
et  al. 

(Supreme  Court  of  Rhode  Island.    Dec.  29, 
1908.) 

1.  Intoxicating  Liquobs  (§  K*)— Local  Op- 
tion—Statutes— Invaliditt. 

The  proviso  in  Gen.  Laws  1896,  c.  102,  $  4, 
authorizing  tbe  submission  at  general  election 
in  cities  and  towns  of  tbe  question  whetber  liq- 
uor licenses  shall  be  granted,  if  "a  number  of 
qualified  electors,  equal  in  cities  to  10  percentnm 
and  in  towns  to  15  per  centum  of  the  vote  cast 
for  general  ofiicers  at  tbe  election  next  preced- 
ing,' shall  petition  therefor,  etc.,  is  void  for  un- 
certainty because  it  fails  to  establish  a  basis 
of  mathematical  computation,  and  because  the 
words  "quali^ed  electors"  are  uncertain  in  mean- 
ing, and  because  the  manner  of  ascertaining  the 
fact  that  the  petitioners  for  a  vote  are  qualified 
electors  is  uncertain. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  31 ;   Dec.  Dig.  i  25.*] 

2.  Statxttes   (§   205*)— CoNSTBUcnoN— Inva- 
lidity OF  Proviso— Effect. 

Where  the  proviso  to  a  section  of  an  act  is 
void  for  unconstitutionality  or. other  reason, 
nevertheless,  though  not  enforceable,  such  inval- 
id proviso  cannot  be  disregarded  in  giving  th* 
interpretation  of  the  section. 

[Ed.    Note. — For    other    cases,    see    Statutes, 
Cent  Dig.  i  282 ;   Dec.  Dig.  §  205.*] 

S.  Intoxicating  Liquobs  (§  23*)— Local  Op- 
tion—Elections— Statutes. 

Gen.  Laws  1896,  c.  102  (entitled  "Of  ths 
Suppression  of  Intemperance")  §  4,  authorises 
the  submission  at  general  elections  in  cities  and 
towns  of  the  question  whetber  liquor  licenses 
shall  be  granted,  and  provides  that  no  vote  shall 
be  talcen  on  tbe  question,  unless  a  number  of 
electors  equal  in  cities  to  10  per  centum  and  in 
towns  to  15  per  centum  of  the  vote  cast  for  gen- 
eral officers  at  the  preceding  election  shall  peti- 
tion therefor.    Held,  that  the  section,  when  con- 
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sidered  in  the  light  of  the  history  of  liquor  legis- 
lation especially  as  to  local  option,  contijiues  the 
local  option  features  of  former  statutes,  and 
makes  this  law  applicable  throughout  the  state 
under  one  general  rule,  and  that  the  proviso  Is 
in  form  void  for  uncertainty  does  not  affect  the 
law. 

[Eld.  Note.— For  other  cases,  see  Intoxicating 
liiquois.  Cent.  Dig.  f  31 ;  Dec.  Dig.  {  23.*} 

4.  Intoxicating  Liquobs  (§  25*) — Locai,  Op- 
tion—Statutes— Validity. 

The  provision  in  Gen.  Laws  1896,  c  102, 
S  4,  providing  for  the  submission  at  general 
elections  in  cities  and  towns  of  the  question 
whether  liquor  licenses  shall  be  granted,  is  a 
complete  provision,  though  the  proviso  thereof, 
declaring  that  no  vote  shall  be  taken  on  the 
question  unless  a  number  of  electors  petition 
therefor,  is  stricken  out  because  uncertain  in 
meaning. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  31 ;  Dec.  Dig.  {  25.*] 

5.  STATtrres  (§  181*)—CoNSTBUCTioif— Inten- 
tion OF  Leoislatube. 

The  court  in  construing  a  statute  must  as- 
certain the  true  intent  of  the  Legislature. 

(lid.  Note. — For  other  cases,  see  Statutes. 
Cent.  Dig.  {  259;   Dec.  Dig.  S  i81.»] 

Petition  by  Lewis  Rnhland  for  cerOorarl 
to  review  the  action  of  Daniel  D.  Waterman, 
making  a  certificate  to  the  Secretary  of  State. 
Writ  granted. 

Edward  D.  Bassett,  John  W.  Hogan,  Ar- 
thur P.  Sumner,  and  Philip  S.  Knauer,  for 
petitioner.  William  B.  Greenough,  Atty. 
Gen.,  for  Secretary  of  State.  Benjamin  W. 
Grim,  for  respondent  Waterman. 

PARKHURST,  J.  In  this  cause  the  court 
on  the  23d  day  of  October,  1908,  filed  a  re- 
script (71  AU.  1). 

The  first  quesUon  that  arises  upon  the  pro- 
viso above  quoted  (Gen.  Laws  1896,  a  102,  ( 
4)  is  as  to  the  meaning  of  the  words  "unless 
a  number  of  the  qualified  electors  equal  In" 
cities  to  ten  per  centum,  and  In  towns  to 
fifteen  per  centum,  of  the  vote  cast  for  gen- 
eral officers  at  the  election  next  preceding, 
shall  petition  the  city  or  town  clerk  therefor 
at  least  twenty  days  prior  to  said  election"; 
and  this  question  subdivides  Into  two  others, 
viz.:  (1)  How  shall  the  city  or  town  clerks 
determine  the  number  of  qualified  electors 
necessary  to  a  valid  petition?  (2)  How  shall 
the  city  or  town  clerks  ascertain  whether 
the  names  appearing  upon  the  petltlons'are 
the  names  of  "qualified  electors"? 

The  basis  of  computation  as  to  the  requir- 
ed number  of  petitioners  is  a  fixed  percent- 
age of  the  "vote  cast  for  general  officers  at 
the  election  next  preceding" ;  and  It  was  con- 
tended before  us  by  the  petitioner's  counsel 
that  the  only  possible  construction  of  these 
words  must  be  either  the  sum  of  all  the  votes 
cast  for  each  general  officer  In  the  whole 
state,  or,  at  least,  the  sum  of  all  the  votes 
cast  for  each  general  officer  In  the  particular 
town  or  city  where  the  electors  petitioned  the 
clerk.  Now,  it  appears  from  the  printed  "of- 
ficial count,"  etc.,  prepared  by  the  state  re- 


turning board,  showhig  the  number  of  bal- 
lots cast  at  the  election  held  November  5, 
1907  (being  "the  election  next  preceding"), 
that  the  total  number  of  votes  (excluding 
blank  and  defective  ballots)  cast  for  general 
officers  was  as  follows: 

Whole  State. 

For    Governor 66,106 

For  Lieutenant  Governor...  64,I6S 

For  Secretary  of  State 64,016 

For  Attorney  General 64,022 

For  General  Treasurer 63,734 

Totals   322,04S  10,974 

Using  these  figures  as  the  basis  of  compu- 
tation, the  15  per  centum  required  In  the 
town  of  Cranston  would  be  either  48,307  sig- 
natures (on  the  basis  of  the  whole  state)  or 
1,647  signatures  (on  basis  of  Cranston  alone). 
On  the  former  basis  the  number  of  signatures 
required  would  be  more  than  twice  as  many 
as  the  whole  number  of  ballots  cast  at  that 
election  In  Providence,  and  on  the  latter  basis 
more  than  70  per  centum  of  the  total  num- 
ber of  ballots  cast  In  Cranston  alone  at  that 
election.  The  petitioner  thereupon  further 
contended  that,  under  either  of  these  meth- 
ods of  computation,  the  petitions  to  the  town 
clerk  would  be  insufficient  to  warrant  the 
town  clerk's  action  In  certifying  to  the  Secre- 
tary of  State,  as  above  set  forth,  for  want  of 
a  sufficient  number  of  names.  Another  sug- 
gestion offered  lo  the  court  by  counsel  for 
respondents  In  this  and  other  similar  pro- 
ceedings was  that  the  town  derk  or  city 
clerk  would  be  Justified  in  taking  the  vote 
for  governor  In  a  town  or  city  as  the  basis  of 
computation;  and  It  appeared,  as  to  the  town 
of  Cranston  and  some  other  towns  as  to 
which  evidence  was  offered,  that  this  method 
of  computation  was  In  fact  used;  It  being 
argued  that  this,  being  the  highest  number 
of  votes  cast  for  any  one  of  the  general  of- 
ficers, might  fairly  be  regarded  as  indicating 
"the  vote  cast  for  general  officers,"  and,  at 
all  events,  as  furnishing  a  safe  basis  of  com- 
putation, as  it  would  result  in  requiring  a 
larger,  number  of  signatures  than  would  be 
required  under  other  methods  to  be  hereafter 
mentioned.  Other  suggestions  were  that  the 
average  of  the  votes  cast  for  the  several  gen- 
eral officers  or  the  lowest  number  of  votes 
cast  for  any  general  officer  be  taken  as  the 
basis  of  computation.  It  thus  appears  that 
five  different  solutions  of  the  mathematical 
problem  set  by  the  language  imder  discus- 
sion were  offered  to  the  court  for  Its  con- 
sideration.' The  court  was  not  able  to  accept 
any  of  these  solutions,  for  the  plain  reason 
that  they  were  not  in  accordance  with  the 
statute.  The  words  are:  "The  vote  cast  for 
general  officers  at  the  election  next  preced- 
ing." It  Is  plain  that  these  words  are  not 
equivalent  either  to  the  "sum  of  all  the  votes 
cast  for  each  general  officer  In  the  whole 
state,"  or  to  the  "sum  of  all  the  votes  cast 
for  each  general  officer  In  the  town  or  city," 
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etc.,  and  the  resnlts  of  such  a  constrnctlon 
as  vorked  ont  aboye  Bbow  upon  tbeir  fac6 
that  It  would  be  a  forced  and  xinreaBonable 
construction.  It  Is  equally  evident  that  the 
words  under  discussion  are  not  equivalent  to 
"the  vote  for  Governor,"  "the  average  of  the 
votes  cast,"  or  "the  lowest  number  of  votes 
cast." 

What,  then,  do  the  words  "the  vote  cast  for 
general  o£9cers"  mean?  After  full  argument 
and  mature  deliberation,  we  are  forced  to 
say  that  they  have  no  meaning  under  our 
present  methods  of  election.  It  is  apparent 
from  reference  to  the  above  tabulation  of 
"the  votes  cast  for  general  oflScers"  In  the 
whole  state,  and  in  Cranston,  at  the  "next 
preceding  election,"  that  each  of  the  general 
oflBcers  had  a  different  number  of  votes. 
There  are  no  means  by  which  we  can  find 
any  certain  and  particular  number  which  can 
be  said  to  be  "the  vote  cast  for  general  of- 
ficers." It  might  have  been  possible  under  our 
former  manner  of  voting  before  the  Austra- 
lian ballot  came  into  use,  and  when,  perhaps, 
only  two  political  parties  contested  the  elec- 
tion, that  tlie  result  of  an  election  might 
have  shown  the  same  number  of  votes  cast 
for  each  general  officer  on  the  Republican 
ticket  and  the  same  number  of  votes  cast  for 
each  general  officer  on  the  Democratic  ticket; 
and  80  It  might  have  been  possible  to  say 
that  "the  vote  cast  for  general  officers"  un- 
der such  a  state  of  facts  would  have  been  the 
sum  of  the  votes  cast  for  the  two  tickets.  But 
this  state  of  facts  would  have  been  only  a 
possibility  even  in  the  past,  because  it  is  well 
known  by  all  that  even  then  the  Inalienable 
right  of  the  voter  to  "split,"  "scratch,"  or 
"scatter"  was  freely  exercised.  It  is  fully 
manifest,  therefore,  that  the  person  who 
drafted  the  proviso  in  question  and  the  Gen- 
eral Assembly  which  passed  it  failed  to  es- 
tablish a  basis  of  mathematical  computation, 
and  that  this  court  is  unable  so  to  construe 
the  proviso  in  this  regard  as  to  give  It  mean- 
ing. It  Is  therefore  void  for  imeertalnty  in 
this  respect 

There  la  also  another  uncertainty  In  the 
proviso,  in  that  It  uses  the  term  "qualified 
electors"  as  the  persons  who  may  petition 
the  town  clerk  or  city  clerk,  and  requires 
that  they  petition  "at  least  twenty  days  prior 
to  said  election."  At  once  the  question 
arises:  "Qualified"  when?  Must  they  have 
been  "qualified  electors"  at  the  next  preced- 
ing election,  or  may,  they  be  persons  whose 
names  have  been  placed  upon  the  voting  lists 
at  the  last  canvass  meeting  prior  to  the  filing 
of  the  petition,  or  may  they  be  persons  who 
may  be  qualified  to  vote  at  the  next  election, 
although  their  names  do  not  as  yet  appear 
upon  the  voting  list,  but  may  be  placed  there. 
If  proper  steps  are  taken  prior  to  the  elec- 
tion? Again,  a  further  question  arises.  How 
shall  it  be  ascertained  that  the  petitioners 
are  qualified  electors?  Shall  the  town  or 
city  clerk  be  governed  in  his  decision  as  to 
accepting  or  rejecting  names  on  such  peti- 


tions by  the  voting  lists  used  af  the  last  elec- 
tion or.  by  the  voting  lists  made  up  at  the 
last  canvass-meetlng  prior  to  the  receipt  of 
the  petition,  and  shall  he  require  that  the 
names  on  the  petition  shall  be  exactly  the 
same  in  all  respects  as  to  full  names,  ab- 
breviations of  Christian  names,  Initials,  and 
residences  as  appear  on  the  voting  list,  so 
that  be  may  prima  facie  be  satisfied  of  the 
identification  and  qualification  of  the  signers 
by  comparison  with  the  voting  lists,  and 
shall  he  reject  ail  names  other  than  those 
which  appear  In  Identically  the  same  foma 
and  with  the  same  residence  as  they  appear 
on  the  voting  lists,  or  shall  be  use  his  own 
knowledge  and  judgment  as  to  accepting 
names  which  do  not  appear  upon  the  voting 
lists  in  the  same  form  or  do  not  appear  at 
all,  determining  for  himself  whether  the 
signatures  are  those  of  electors  actually  qual- 
ified at  the  time  of  signing  the  petition,  or 
may  he  satisfy  himself  by  inquiry  or  by  tak- 
ing or  accepting  evidence  by  affidavit  or 
otherwise  as  to  the  validity  of  the  signa- 
tures? It  was  earnestly  contended  by  coun- 
sel for  the  petitioner  in  this  cause  that  the 
town  clerk  mtist  be  governed  solely  by  the 
voting  lists  In  bis  custody  or  accessible  to 
him  as  the  only  record,  evidence  of  the  qual- 
ification of  voters,  and  that  be  should  ac- 
cept as  valid  signatures  only  those  which 
were  written  in  the  same  Identical  form  as 
appeared  upon  such  voting  lists,  rejecting  all 
such  as  appeared  In  dlfterent  form,  whether 
by  initials,  abbreviation  of  Christian  names, 
different  residences,  or  otherwise.  It  ap- 
peared In  evidence  that  the  town  clerk  used 
his  own  judgment  as  to  accepting  such  sig- 
natures, relying  upon  their  identity  with  the 
names  upon  the  voting  lists  In  many,  per- 
haps in  the  majority,  of  cases,  but  also  re- 
lying in  case  of  discrepancy  upon  his  judg- 
ment or  knowledge  of  the  signatures  and 
electoral  quallflcations.  It  Is  plain  upon  a 
mere  statement  of  these  difficulties  that  it 
would  be  practically  Impossible  for  this  court 
to  define  what  Is  meant  by  the  words  "quali- 
fied electors,"  as  used  In  this  proviso,  so  as 
to  derive  from  the  language  of  the  statute 
an  intelligible  general  rule  to  be  applied 
throughout  the  state.  Inasmuch,  therefore, 
as  we  find  It  impossible  to  so  construe  the 
words  under  consideration  as  to  derive  there- 
from any  rule,  either  as  to  the  basis  of  com- 
putation of  the  number  of  names  required  to 
make  a  valid  petition,  or  as  to  the  method  by 
which  the  town  clerk  or  city  clerk  shall  de- 
termine that  the  signers  of  the  petition  are 
"qualified  electors,"  we  are  compelled  to  say 
that  the  proviso  above  set  forth  In  full  is 
void  for  uncertainty. 

The  final  question  that  arises  Is  whether 
the  fact  that  this  proviso  Is  void  for  uncer- 
tainty renders  void  the  whole  of  section  4, 
c  102,  or  whether  the  proviso  may  be  struck 
out  and  the  remainder  of  section  4  be  allow- 
ed to  stand  as  a  clear,  complete  and  Intel- 
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Itgibto  statute,  capable  of  enforcement  with- 
out the  proTlso.  It  was .  earneetly  contended 
on  behalf  of  the  petitioner  that  the  whole  of 
section  4  should  be  declared  void  because  it 
was  evident  that  the  General  Assembly  In- 
tended that  a  vote  for  or  against  the  granting 
of  licenses  should  not  be  taken  in  any  town 
or  city  unless  upon  the  initiative  of  qualified 
electors  by  petition,  and  that,  If  the  machin- 
ery provided  failed  to  work  by  reason  of  its 
uncertainty,  then  the  right  and  duty  of 
local  option  must  necessarily  cease;  that,  if 
the  court  should  find  the  words  of  the  pro- 
viso relating  to  petitioners  void  for  uncer- 
tainty, it  should  then  leave  the  section  to 
read  as  follows:  "Sec.  4.  The  electors  of  the 
several  cities  and  towns  who  are  qualified  to 
vote  in  the  election  of  all  general  officers, 
shall,  at  each  election  of  general  officers, 
cast  their  ballots  for  or  against  the  granting 
of  licenses  for  the  sale  of  intoxicating  liq- 
uors pursuant  to  this  chapter:  Provided,  that 
no  vote  shall  be  taken  on  this  question  in 
any  city  or  town."  The  petitioner  strenuous- 
ly urged  that  this  and  this  only  would  be  a 
true  Interpretation  of  the  legislative  Intent; 
and  cited  Commonwealth  v.  Potts,  79  Pa. 
164,  Philadelphia  v.  Barker,  160  Pa.  123, 
28  Atl.  644,  General  Assembly  V.  Gratz,  139 
Pa.  497,  20  Atl.  1041,  Connolly  v.  Union,  etc., 
Co.,  184-  U.  S.  540,  22  Sup.  Ct.  431,  46  L.  Ed. 
670,  and  numerous  other  cases,  to  the  general 
proposition  of  law  that,  where  the  proviso  to 
a  section  of  an  act-  la  void  for  unconstitution- 
ality or  for  other  reasons,  nevertheless,  though 
not  enforceable,  such  Invalid  proviso  or  por- 
tion cannot  be  disregarded  in  giving  the  In- 
terpretation of  the  section. 

We  do  not  for  an  Instant  dispute  the  gen- 
eral principle  of  these  cases.  On  the  con- 
trary, we  have  fully  considered  not  only  the 
proviso,  but  also  the  entire  section  and  the 
whole  chapter  in  the  endeavor  to  arrive  at 
the  true  legislative  Intent.  The  chapter  In 
question  Is  entitled,  "Chapter  102,"  "Of  the 
Suppression  of  Intemperance."  The  words 
show  in  a  general  way  what  is  the  scope  and 
purpose  of  the  chapter,  and  Its  various  sec- 
tions place  restrictions  upon  the  manufac- 
ture and  sale  of  intoxicating  liquors  by 
means  of  a  license  system  with  numerous 
and  minute  provisions  for  the  administra- 
tion of  such  system  and  for  the  enforcement 
of  penalties  for  Its  violation.  In  order  to 
ascertain  the  Intention  of  the  Legislature  In 
the  enactment  of  section  4,  c.  102,  Iiaws  1896, 
it  will  be  instructive  to  review  the  history 
of  liquor  legislation  In  this  state  preceding 
and  succeeding  the  period  of  constitutional 
prohibition  (from  the  year  1886  to  the  year 
1889)  in  so  far  as  local  option  provisions  are 
to  be  found  therein.  Chapter  87,  Pub.  St 
1882,  In  section  2  thereof,  vested  In  town 
oonncUs  and  boards  of  aldermen  power  to 
grant  liquor  licenses  within  their  respective 
towns  or  cities.  Section  S  of  said  chapter 
87  provided  that  the  electors  of  the  city  of 
Providence  at  each  annual  election  should 


cast  their  ballots  for  or  against  the  granting 
of  liquor  licenses,  and  provided  that  no  li- 
cense thereafter  granted  In  said  city  should 
be  valid  If  a  majority  of  the  ballots  cast  at 
any  such  city  election  were  against  the 
granting  of  such  licenses,  and  further  pro- 
hibited the  granting  of  such  licenses  la  that 
event  by  the  license  commissioners  of  Prov- 
idence. Sections  4  and  5  of  said  chapter  87 
provided  for  local  option  in  the  town  of 
Pawtucket,  and  enacted  that  licenses  might 
be  granted  by  the  town  council  if  the  bal- 
lots cast  were  in  favor  of  granting  the  same, 
and  that  no  licenses  should  be  granted  In 
said  town  if  a  majority  of  the  ballots  so 
cast  were  against  the  granting  of  such  li- 
censes. Section  9  of  said  chapter  87  provid- 
ed that  no  license  for  the  sale  of  intoxicating 
liquor  should  be  granted  by  any  town  coun- 
cil if  at  any  regular  meeting  such  town 
should  vote  not  to  grant  any  such,  the  vote 
thereon  to  be  by  ballot  upon  the  request  of 
any  five  qualified  electors.  Chapter  326,  p. 
1,  Pub.  Laws,  passed  June  1,  1882,  amended 
section  9  of  said  chapter  87  by  providing 
that  no  license  should  be  granted  in  any 
town  If  at  the  annual  town  meeting  jn  April 
such  town  should  vote  not  to  grant  such  li- 
cense, and  providing  that  the  town  clerk  upon 
request  In  writing  of  ten  qualified  electors 
should  Insert  a  proposition  providing  for  the 
taking  of  such  vote  In  the  warrant  calling 
such  meeting.  Chapter  .558,  p.  27,  Pub.  Laws, 
passed  March  30,  1886,  amended  said  chapter' 
87  of  the  Public  Statutes  of  1882  by  extend- 
ing the  method  of  casting  and  counting  bal- 
lots for  or  against  the  granting  of  licenses 
In  the  dty  of  Pawtucket  and  re-enacted  the 
provisions  of  said  chapter  87  permitting 
such  licenses  if  a  majority  of  such  ballots 
were  in  favor  thereof,  and  prohibiting  the 
granting  of  such  licenses  In  Pawtucket  If  a 
majority  of  said  ballots  were  against  the 
granting  thereof.  At  the  general  election' 
April,  1886,  a  prohibitory  amendment  was 
adopted  by  the  people  of  this  state,  article 
6  of  amendments  to  the  Constitution.  At  the 
May  session,  1886,  the  General  Assembly 
passed  chapter  596,  p.  2,  Pub.  Laws,  as  a  gen- 
eral act  for  the  enforcement  of  the  pro- 
hibitory amendment  repealing  chapter  87  of 
the  Public  Statutes  and  several  acts  in 
amendment  thereof  and  In  addition  thereto. 
At  the  May  session  of  the  General  Assembly 
1889,  the  amendment  article  8  annulling  the 
prohibitory  amendment  article  5  was  voted 
for  submission  to  the  people  at  a  special  elec- 
tion to  be  held  on  the  third  Thursday  in 
June,  1889,  under  and  by  the  provisions  of 
chapter  808,  p.  1,  of  the  Public  Laws  passed 
May  80,  1889,  at  which  special  election  ar- 
ticle 5  of  amendments  was  annulled  by  the 
adoption  of  article  8  of  amendments  by  vote 
of  the  people.  A  special  session  of  the  Gen- 
eral Assembly  called  and  holden  In  the 
month  of  July,  1889,  followed  the  repeal  of 
the  prohibitory  amendment.  An  act  to  reg- 
ulate the  sale  of  liquors  pawed  at  this  spe- 


Digitized  by 


i^oogle 


4S>i 


71  ATLANTIC  RBPORTBa 


(B.L 


clal  session  August  1,  1880,  contains  for  the 
first  time  a  clause  Identical  with  section  4, 
e  102,  Gen.  Laws  1896.  Pub.  Laws  July 
Sess.  1889,  p.  136,  c.  816,  {  4.  It  thus  appears 
that  the  right  of  "local  option"  on  the  part 
of  all  the  towns  and  cities  of  the  state  has 
i)een  for  many  years  recognized  and  preserv- 
ed by  the  General  Assembly  as  an  Important 
part  of  the  system  adopted  for  the  "supprea- 
sion  of  intemperance." 

It  Is  to'  be  noted  that  prior  to  Jnne  1,  1882, 
local  option  might  be  exercised  in  towns  at 
the  request  of  only  five  qualified  electors, 
and  that  after  Jane  1,  1882  (chapter  326,  p. 
1,  Pub.  Laws  of  1882),  and  down  to  the  adop- 
tion of  the  prohibitory  amendment,  local  op- 
tion might  be  exercised  in  towns  at  the  re- 
quest in  writing  of  only  10  qualified  electors ; 
and  It  is  also  to  he  noted  that  the  peremp- 
tory requirements  as  to  voting  at  each  an- 
nual election  for  or  against  the  granting  of  li- 
censes in  Providence  and  Pawtucket  appearing 
In  Pub.  St  1882,  c.  87,  !g  3,  4,  were  enacted 
by  the  General  Assembly  as  to  Pawtucket,  by 
Pub.  Laws,  p.  118,  c.  858,  passed  April  19, 
1881,  and  as  to  Providence  by  Pub.  Laws,  p. 
149,  c.  889,  i  8,  passed  AprU  29,  1881.  Each 
itnd  all  of  these  provisions  were  simple,  clear, 
and  easily  understood  and  administered.  Aft- 
er the  annulment  of  the  prohibitory  amend- 
ment, when  the  General  Assembly  by  Pub. 
Laws  1889,  p.  138,  c  816,  passed  August  1, 
1889,  re-established  a  license  system,  it  still 
showed  its  Intention  to  preserve  the  local 
option  features  of  the  former  statutes  by  the 
general  language  of  section  4 ;  and  it  also 
intended,  beyond  question,  to  make  this  law 
applicable  throughout  the  state  under  one 
general  rule,  so  that  there  should  no  longer 
be  one  rule  in  the  towns  and  another  rule  in 
the  cities  of  Providence  and  Pawtucket  It 
doubtless  supposed  that  this  intention  had 
been  fully  carried  out  in  both  particulars, 
and  that  the  section  as  passed  did  furnish  a 
method  by  which  a  vote  should  be  taken  on- 
ly at  the  instance  of  a  certain  number  of 
qualified  electors  expressed  In  a  definite  man- 
ner. We  cannot  suppose  that  the  General 
Assembly  knew  that  the  proviso  was  so  vague 
and  indefinite  as  to  be  void  for  uncertainty, 
and  that  it  knowingly  passed  such  a  proviso 
intentionally  for  the  purpose  of  annulling 
the  earlier  general  words  of  section  4,  and 
so  as  to  make  them  Inoperative.  Nor  can  we 
suppose  that,  as  urged  by  the  petitioner,  It 
would  not  have  passed  this  statute  without 
this  proviso.  If  it  had  understood  that  this 
proviso  would  render  the  whole  section  in- 
operative, we  are  convinced  that  it  would 
have  attempted  to  so  change  It  as  to  make 
it  accomplish  the  real  intent  The  consider^ 
atlon  of  the  entire  history  of  this  legislation, 
as  above  set  forth,  as  well  as  the  frame  of 
section  4  itself,  convinces  us  beyond  a  doubt 
that  the  real,  primary,  and  true  intent  was 
to  continue  and  preserve  the  right  of  "local 


option"  as  It  had  existed  and  been  exercised 
under  the  former  statutes;  and  the  enact- 
ment of  the  proviso,  in  a  form  which  is  void 
for  uncertainty,  does  not  express  the  true  in- 
tent and  meaning  of  the  Legislature,  because 
it  does  not  mean  anything  at  all.  We  have 
already,  in  the  rescripts  above  quoted,  suffi- 
ciently considered  and  answered  in  the  af- 
firmative the  question  whether  the  remainder 
of  section  4,  after  striking  out  the  proviso 
forms  In  Itself  a  clear,  complete,  and  intel- 
ligible statute,  and  have  shown  how  the  same 
should  be  administered. 

We  believe  that  we  have  found  and  de- 
clared what  was  the  true  intent  of  the  Gen- 
eral Assembly  in  this  matter  and  have  decid- 
ed this  cause,  so  as  to  preserve  that  true  in- 
tent in  accordance  with  principles  of  sacb 
universal  acceptance  In  the  courts,  tiiat  the 
citation  of  authority  Is  unnecessary.  All  of 
the  cases  cited  on  the  briefs,  so  far  as  they 
'apply  at  all,  support  the  same  general  doc- 
trine that  we  have  followed  above  as  to  the 
duty  of  the  court  to  ascertain  the  "true  in- 
tent" of  the  General  Assembly  in  construing 
statutes.  None  of  the  cases  cited  is  so  nearly 
similar  to  the  case  at  bar  as  to  give  us  direct 
aid  in  construing  the  language  here  in  ques- 
tion. And  there  is  no  case  cited  where  a  pro- 
viso, which  Is  void  merely  because  it  is  mean- 
ingless, has  been  held  to  have  the  effect  of 
rendering  an  entire  section  void,  where  tbe  re- 
mainder of  the  section  is  capable  of  a  dear 
construction  and  of  enforicement.  The  cases 
cited,  where  a  proviso,  or  a  distinct  section, 
has  been  held  to  have  the  effect  of  nullify- 
ing a  whole  section  or  a  wBCle  act  are  cases 
where  the  Intention  of  the  legislation  was 
perfectly  clear  and  Intelligible,  and  where 
such  intention  so  clearly  expressed  made  the 
act  unconstitutional,  and  therefore  void ;  and 
where  the  court  having  ascertained  what 
was  the  clear  Intention,  have  found  that  the 
act  without  the  obnoxious  portions  would  not 
express  the  true  Intent  We  are  therefore 
of  the  opinion  that  a  review  of  the  antbori- 
ties  cited  on  the  briefs  would  serve  no  use- 
ful purpose,  but  would  unnecessarily  encum- 
ber the  opinion. 


(H  R.  L  SM) 

JASTRA.M  V.  McAUSLAN  et  aL 
(Sapreme  Court  of  Rhode  Island.    Jan.  4,  1909.) 

1.  Contempt  (8  66*)  —  Civn,  Contki»t— Ap- 

PBAI.. 

An  appeal  lies  from  otdeis  in  proceedings 
for  civil  contempt. 

[Ed.   Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  H  223-228 ;    Dec  Dig.  f  66.*] 

2.  Contempt  (|  25*)— Osdebs  tob  Patmsrt  o* 

Monet— Enforcement. 

A  decree  for  payment  of  money  may  be  en- 
forced in  chancery  in  proceedings  for  contempt. 

[Ed.  Mote.— For  other  cases,  see  Contempt, 
Cent  Dig.  S$  75-78;  Dec.  Dig.  |  25.*] 
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5.  Contempt  (5  25*)— Oboicks  tob  Patmsnt.of 

Mo  N  E  Y— ENFOBCEMENT. 

The  power  of  a  chancery  court  to  punish 
by  imprisonment  for  contempt  for  failure  to  pay 
as  directed  by  its  decree  is  not  imprisonment 
for  debt,  but  rests  on  the  power  of  the  court  to 
vindicate  its  authority  and  to  punish  for  de- 
fiance thereof. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  SS  75-78 ;  Dec  Dig.  |  25. •] 

4.  Contempt  (8  25*)— Obdebs  fob  Payment 
or  MORXY— Enfobcement. 

A  court  of  chancery  may  panisb  by  impris- 
onment for  contempt  for  fhiture  to  pay  as  di- 
rected by  its  decree,  though  execution  might 
have  issued. 

[Dd.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  §i  75-78;   Dec.  Dig.  {  26.*] 

5.  Contempt-  (|  66*)  —  Obdebs  —  Appealabil- 

ITT— "FiNAI.  DeCBEE." 

A  decree  denying  and  dismissing  a  petition 
that  defendant  trustees  be  adjudged  m  contempt 
for  not  paying  to  complainant  a  specified  Sum 
in  satisfaction  of  a  decree  previously  entered 
determines  the  ri^ht  of  complainant,  and  is  a 
"final  decree."  within  Const.  Amend,  art.  12,  } 
1  (Laws  1903,  p.  2,  c.  1089),  granting  to  the 
Supreme  Court  appellate  jurisdiction  on  all 
questions  of  law  and  equity. 

[Bd.  Note. — For  other  cases,  see  Contempt, 
Cent.  Dig.  S  224;  Dec.  Dig,  {  66.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2774-2798 ;   vol.  8,  p.  7663.1 

6.  Contempt  (|  24*)— Decbee  of  Coubt— Vio- 
1.AT10N. 

Where  a  decree  requires  tmstees  to  pa^  to 
a  specified  person  dividends  and  income  from 
the  trust  estate  collected  by  the  trustees,  they 
cannot  justify  a  nonpayment  by  showing  that 
no  part  thereof  is  available  for  such  payment ; 
and  where  they  have  devoted  the  same  to  other 
purposes  they  must  reimburse  the  fond  from 
their  individual -estates. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  $i  72,  73 ;    Dec.  Dig.  {  24.*] 

7.  Appeal  and  Ehbob  (8  1207*)— DisPoairioH 
of  Cause  on  Appeal. 

A  decree  entered  by  the  superior  court  as 
directed  by  the  Supreme  Court  la  in  effect  ^he 
decree  of  the  Supreme  Court. 

[EJd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4696 ;    Dec  Dig.  8  1207.*] 

Appeal  from  Superior  Court,  Providence 
and  Bristol  Counties ;  William  H.  Sweetland, 
Presiding  Justice. 

Suit  by  Edward  P.  Jastram  against  Amelia 
B.  McAuslan  and  another.  From  a  decree 
dismissing  tbe  petition,  complainant  appeals. 
Reversed  and  remanded. 

Edwards  &  Angell  (Albert  Gerald,  of  coun- 
sel), for  appellant  Tilllnghast  &  Tilling- 
hast  and  Bassett  &  Raymond  (Russell  W. 
Richmond,  of  counsel),  for  respondents. 

BLOD6ETT,  J.  From  a  decree,  entered  in 
the  superior  court,  denying  and  dismissing 
the  complainant's  petition  that  the  respon- 
dent trustees  I>e  adjudged  in  contempt  for 
sot  paying  to  the  complainant  the  sum  of 
$11,732.80,  together  with  Interest  at  the  rate 
of  6  per  cent,  on  the  sum  of  $3,302.90,  from 
March  18,  1907,  to  the  date  of  satisfaction  of 
the  decree  heretofore,  entered  in  this  cause 
on  April  1,  1908,  the  complainant  has  appeal- 


ed to  this  court  The  respondents  hay«  mov- 
ed to  dismiss  the  appeal  on  the  ground  that 
no  appeal  lies  In  such  case,  and,  saving  their 
rights  under  that  motion,  contend  that  they 
are  not  In  contempt  of  the  decree  aforesaid. 
The  motion  to  dismiss  the  appeal  must  be 
denied.  The  distinction  between  criminal 
contempts  and  those  which  are  civil  In  their 
nature  is  well  settled ;  and  It  Is  well  settled, 
also,  that  an  appeal  will  lie  In  the  latter  class 
of  cases.  Bessette  v.  W.  B,  Conkey  Co.,  194 
U.  S.  »24,  24  Sup.  Ct  .665,  48  L.  Ed.  997. 
Thus,  in  Romeyn  v.  Caplis,  17  Mich.  449, 
454,  455,  It  is  said  of  an  order  adjudging  a 
respondent  In  contempt  for  the  violation  of 
an  Injunction:  "It  has  been  contended  be- 
fore us  that  the  order  In  this  case  was  not 
one  from  which  an  appeal  could  be  talcen, 
since  the  appellee  did  not  claim  that  an  ac- 
tual loss  or  Injury  had  been  produced  to  the 
party  by  the  misconduct  alleged,  and  did  not 
ask  for  any  sum  to  Indemnify  him.  I  think 
that    this    position    cannot    be    sustained. 

*  •  *  The  order  complained  of  was  final, 
and  not  merely  a  st^  in  the  course  of  pro- 
ceeding contemplating  further  action  by  the 
court  In  relation  to  the  same  matter;  and 
it  belonged  to  that  class  of  proceedings  which 
are  provided  to  secure  obedience  to  the  neces- 
sary   processes    of    courts    in    civil    cases. 

*  *  *  The  right  of  appeal  in  similar  cas- 
es has  long  been  recognized  and  sanctioned 
elsewhere,  and  the  necessity  therefor  will 
not  be  denied."  See,  also.  City  of  Newport 
V.  Newport  Light  Co.,  92  Ky.  445,  17  S.  W. 
435,  affirmed  in  Nlenaber  et  al.  t.  Tarvln, 
104  Ky.  149,  157,  46  S.  W.  513;  State  v. 
Leftwich,  41  Minn.  42,  42  N.  W.  598;  Ball- 
ston  Spa  Bank  v.  Marine  Bank  of  Milwau- 
kee, 18  Wis.  515;  People  v.  Slmonson,  9 
Mich.  '492;  Hundhausen  t.  U.  S.  Marine 
Fire  Ins.  (».  et  al.,  5  Helsk.  (Tenn.)  702;  In 
re  Day,  34  Wis.  638;  In  re  Milburn,  59  Wis. 
24,  17  N.  W.  965 ;  Baldwin  v.  Miles,  58  Conn. 
496,  20  Atl.  618;  State  v.  Homer,  16  Mo. 
App.  191-195    et  seq. 

That  a  decree  for  the  payment  of  money 
may  be  enforced  in  chancery  proceedings  for 
contempt  has  long  been  settled.  Thus,  In  Re 
Meggett,  105  Wis.  291,  81  N.  W.  419,  It  Is 
said  m  a  case  where  a  mortgagor  after  fore- 
closure had  collected  rents  in  violation  of.  an 
Injunction  and  was  ordered  to  repay  them: 
"The  court  having  exercised  Its  jurisdic- 
tion and  its  discretion  upon  the  facts  so  pre- 
sented, and  having  ordered  Immediate  pay- 
ment of  the  money,  had  It  not  power  to  ei- 
ther punish  nonpayment  or  compel  payment 
by  commitment  for  contempt?  Such  power 
has  always  been  deemed  Inherent  in  courts 
of  equity,  as  essential  to  the  enforcement  xOf 
their  decisions.  Indeed,  it  was  anciently 
their  only  weapon  for  enforcing  their  com- 
mands." And  the  power  thus  exercised  is 
held  not  to  be  Imprisonment  for  debt,  but  is 
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thni  defined  (ptge  298  of  105  Wis.,  page  422 
of  81  N.  W.) :  "It  is  the  exercise  of  the  con- 
tempt power  Inherent  In  courts  of  equity  to 
re-establish  a  status  quo  wrongfully  disturb- 
ed. The  punishment  inflicted,  even  in  civil 
contempts,  where  indemnity  to  another  party 
Is  the  dominant  purpose,  nevertheless  rests 
upon  the  power  of  the  court  to  rindicate  its 
own  authority,  and  to  punish  for  defiance 
thereof,  but  to  adjust  that  punishment  so  as 
to  protect  or  enforce  private  rights."  See, 
also,  Richardson  v.  Jones,  3  GIU  &  3.  (Md.) 
163,  185,  22  Am.  Dec.  283  et  seq  (1831); 
Lester  v.  People,  ISO  111.  420-425,  23  N.  B. 
887,  87  N.  B.  1004,  41  Am.  8L  Rep.  375 ;  Bris- 
tol T.  Pearson,  100  N.  a  718,  13  S.  K  925. 
And  this  may  be  done  although  execution 
might  also  have  issued.  Hall  et  al.  v.  Dana, 
2  AUc  881;  Brockway  v.  Copp,  2  Paige,  Cb. 
57& 

For  this  purpose  the  decree  of  the  superior 
court,  denying  and  dismissing  the  petition, 
may  well  be  held  to  be  a  final  decree,  inas- 
much as  it  determines  the  right  of  the  pe- 
titioner in  the  premises,  and  the  broad  grant 
of  "final  revisory  and  appellate  Jurisdiction 
upon  all  questions  of  law  and  equity,"  grant- 
ed to  this  court  by  section  1  of  article  12  of 
Amendments  to  the  Constitution  (Laws  1003, 
p.  2,  c  1089),  may  well  be  invoked  in  such  a 
case. 

The  respondents  urged  in  the  court  below, 
and  still  maintain  that  contention  iq  this 
court,  that  under  the  language  of  the  decree 
of  April  1,  1908,  they  were  only  required  to 
pay  from  the  trust  funds  in  their  hands  the 
amount  aforesaid,  and  the  superior  court 
adopted  this  construction  and  dismissed  the 
petition.  Here  there  was  error.  The  amount 
so  required  to  be  paid  is  specifically  declared 
to  be  dividends  and  income  from  the  trust 
estate  which  had  heretofore  been  received  by 
the  respondents  as  trustees,  and  to  which  the 
complainant  is  entitled.  There  is  no  limita- 
tion of  language  here  to  a  payment  out' of 
the  trust  estate  only;  nor,  indeed,  should 
snch  a  limitation  have  been  in  the  decree. 
The  respondents  are  found  to  have  collected, 
as  trustees,  Income  of  the  trust  estate  be- 
longing to  the  complainant,  and  this,  in  con- 
templation of  law,  they  should  pay  him  on 
demand;  but  the  duty  to  pay  the  complain- 
ant'dividends  and  income  of  the  estate  which 
they  have  collected  is  in  no  wise  to  be  prej- 
udiced by  the  fact  that  the  respondents  may 
have  devoted  the  complainant's  property  to 
other  purposes.  If  they  have  done  so,  they 
must  reimburse  him  from  their  individual 
estates,  and  cannot  be  heard  to  claim  that 
they  have  none  of  the  trust  income  now  avail- 
able therefor. 

It  Is  proper  to  observe  that  the  decree  of 
April  1,  1908,  was  framed  by  this  court,  and 
that  the  superior  court  was  directed  to  enter 
It  as  thus  framed.  In  ettect,  therefore,  the 
decree  In  question  is  the  decree  of  this  court. 


The  appeal  ia  accordingly  sustained.  tb» 
decree  of  the  superior  court  dismissing  the 
petition  is  reversed,  and  the  cause  is  remand* 
ed  to  the  superior  court,  with  direction  to 
enter  a  decree  that  the  respondents  and  each 
of  them  are  adjudged  to  be  In  contempt, 
and  that  they  may  purge  themselves  of  that 
contempt  by  the  payment  of  the  amonnt  nam* 
ed  in  the  decree  aforesaid,  with  interest 
thereon  from  the  date  of  the  decree,  wltbin 
00  days,  together  with  the  costs  of  this  ap- 
plication. 


LEDERER  REAI/TZ  CORP.  T.  HOPKINS. 

(Supreme  Court  of  Rhode  Island.    Dec.  28, 
1008.) 

1.  Statutes  (§  205*)  —  (3orstbuoiioii  —  Gbh- 
EBAi.  Rules. 

The  intention  of  the  whole  act  will  control 
interpretation  of  the  parts. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  f  282;   Dec.  Dig.  {  205.*] 

2.  Statdtbs  (§  158*)— Repkai,— Iicpusn  Rk- 

FEAI.. 

Repeals  by  implication  are  not  favored;  it 
being  the  duty  of  the  court  to  bo  construe  the 
acts,  if  possible,  that  both  shall  be  operative. 

[FA.  Note.— For  other  cases,  see  Statotes, 
Cent.  Dig.  S  228:   Dec.  Dig.  {  158.*] 

8.   MtTNICIPAL  CORPOBATIOITB  (J  601*)— ButLD- 

ino  Regulations. 

Pub.  Laws  1878,  p.  116,  c  688,  i  7,  provid- 
ing that  alterations  in  buildings  in  the  city  of 
Providence  should  be  subject  to  the  regulations 
of  the  law,  and  that  "no  building  *  •  *  shall 
be  raised  or  built  upon  in  such  manner  that, 
were-  such  building  wholly  bniit  or  constructed 
after  the  passage  of  this  act,  it  would  be  in  vio- 
lation  of  any  provision  hereof,"  is  not  impliedly 
repealed  by  section  34  of  chapter  688  'page  1^0), 
as  amended  by  Pub.  Laws  1S94,  p.  29,  c  1339, 
§  6,  permitting  the  alteration  of  any  wooden 
building,  subject  to  the  approval  of  the  building 
inai>ector,  provided  its  area  or  height  is  not 
increased,  because  the  two  acts  may  be  so  con- 
strued that  both  maj;  be  operative,  and  thus  ac- 
complish the  legislative  intent  and  policy  to  in- 
crease  the  strictness  of  snch  regulations. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  (  601.*] 

Appeal  from  Superior  Court,  Providence 
and  Bristol  Counties;  Charles  F.  Steams, 
Judge. 

Petition  for  mandamus  by  the  Lederer 
Realty  Corporation  against  Spencer  B.  Hop- 
kins, Inspe<^or  of  buildings.  From  a  Judg- 
ment dismissing  the  petition,  the  petitioner 
appeals.    Affirmed. 

The  following  Is  tlie  opinion  of  Steams, 
J.,  of-  the  lower  court: 

"This  is  a  petition  for  a  writ  of  manda- 
mus, by  which  the  question  is  raised  as  to  the 
legal  right  of  the  petitioner  to  make  certain 
proposed  changes,  etc.,  in  the  exterior  and 
Interior  of  a  certain  wooden  building  situated 
on  the  comer  of  Clemence  and  Weyboaset 
streets  in  the  First,  or  close,  district,  of  the 
city  of  Providence.  The  building  now  has 
three  stories  in  the  front  and  two  stories 
in  the  rear.    The  plan  of  the  hew  building 
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calla  for  a  three-story  wooden  ballding,  both 
In  front  and  In  rear,  thereby  increasing  the 
tear  of  the  building  by  one  story,  the  height 
of  the  new  building,  however,  not  to  exceed 
the  height  of  the  present  building.  To  make 
the  proposed  changes,  it  is  necessary  to  tear 
down  practically  the  entire  building  above 
the  first  story,  and  to  build  two  new  stories  of 
wood  on  the  present  first  story.  The  pro- 
posed building,  when  completed,  would  be  less 
dangerous  as  a  fire  risk  tlian  the  building 
as  it  now  stands.  The  witnesses  differ  as  to 
the  method  of  measuring  the  cubic  contents 
of  the  present  building  and  as  to  the  cubic 
contents  of  the  part  of  the  building  which 
Is  affected  by  the  proposed  chang& 

"Several  questions  are  raised  In  this  case, 
but  the  first  question,  which  calls  for  a  con- 
struction of  certain  sections  of  the  building 
laws  of  the  city  of  Providence,  is  decisive  of 
the  casew  The  building  law  is  found  in  chap- 
ter 688,  p.  lie,  Pub.  Laws  1878,  amended  by 
chapter  1339,  p.  20,  Pnb.  Laws  1894.  Section 
1  of  chapter  6S8  is  as  follows:  'Sec.  7.  Any 
alteration  in  or  addition  to  any  building  al- 
ready erected,  or  hereafter  to  be  built,  except 
necessary  repairs  not  affecting  the  construc- 
tion of  the  external  or  party  walls,  chimneys 
or  stairways,  shall  to  the  extent  of  such 
work,  be  subject  to  the  regulations  of  this 
act.  No  building  already  erected,  or  here- 
after bnilt,  shall  be  raised  or  built  upon  In 
snch  manner  that  were  such  building  wholly 
tmnt  or  constructed  after  the  passage  of  this 
act,  it  would  be  In  violation  of  any  provision 
hereof.'  Section  34  of  chapter  688,  as  amend- 
ed by  chapter  1889,  8  6,  is  as  follows:  'Sec. 
84.  Any  wooden  building  in  the  First  district 
may  be  altered  or  repaired,  subject  to  the  ap- 
proval of  the  inspector  of  buildings,  provid- 
ed its  area  or  height  is  not  increased;  ex- 
cept whenever  as  old  building  shall  be  torn 
down  or  burned  to  the  extent  exceeding  one- 
balf  of  such  building  (such  half  to  be  meas- 
ured In  cubic  feet),  the  rebuilding  thereof 
■hall  be  termed  the  erection  of  a  new  build- 
ing. No  wooden  building  shall  l>e  removed 
from  without  to  within  the  First  district' 
The  petitioner  admits  that,  if  said  section  7 
to  still  In  force,  the  proposed  building  would 
be  a  violation  of  the  building  law  and  that 
be  has  no  case;  but  the  petitioner  claims 
that  section  84,  ap  amended,  by  Implication 
repeals  section  7,  and  bases  his  claim  on 
said  section  34,  asserting  that  neither  the 
area  nor  height  of  the  old  building  is  In- 
creased in  the  new  building.  Without  pass- 
ing uiwn  this  point,  the  court  is  of  the  opin- 
ion that  section  7  of  chapter  688  Is  not  re- 
pealed by  said  section  34,  and  that  conse- 
qnently  the  petitioner  has  no  legal  right  to 
make  the  proposed  changes,  and  the  Inspect- 
or of  buildings  properly  refused  to  Issue  a 
permit  to  the  petitioner.  The  Intent  of  the 
law  In  question  apparently  is  to  reduce  the 
lire  risk  in  the  First  district,  which  Is  the 


part  of  the  city  most  closely  bnllt,  by  re- 
straining the  use  of  combustible  material  In 
buildings.  The  policy  of  the  Legislature,  as 
seen  In  the  various  changes  of  the  law,  ap- 
pears to  be  to  increase  the  strictness  of  such 
regulations,  and  not  to  relax  the  strictness  of 
the  first  act.  As  stated  in  Lewis'  Sutherland 
on  Statutory  Construction,  p.  370:  "The  In- 
tention of  the  whole  act  will  control  interpre- 
tation of  the  parts.'  And  on  pages  465  and 
466  the  same  author  says:  'Repeals  by  impli- 
cation are  not  favored.  This  means  that  It  is 
the  duty  of  the  coairt  to  so  construe  the  acts, 
if  possible,  that  both  shall  be  operative.' 

"Applying  these  principles  to  the  acts  In 
question  and  bearing  in  mind  the  purpose  of 
the  law,  It  seems  to  the  court  that  the  acts 
may  be  and  should  be  construed  in  a  manner 
whereby  both  acts  may  be  operative.  If  this 
view  Is  correct,  section  7  of  the  act  is  still 
In  force,  and  the  petitioner  has  no  right  un- 
der the  law  to  make  the  desired  changes. 

"The  petition  for  writ  of  mandamus  is  de- 
nied." 

Thomas  A.  Carroll  and  Walter  P.  Suesraan, 
for  appellant.  Albert  A.  Baker,  Henry  0, 
Cram,  and  Elmer  S.  Chace,  for  respondent 

PER  CURIAM.  We  find  no  error  In  the 
decision  of  the  superior  court  denying  the 
prayer  of  the  petitioner  for  a  writ  of  manda- 
mus. 

,The  appeal  of  the  petitioner  from  the  Judg- 
ment of  said  superior  court  Is  hereby  dis- 
missed, and  said  Judgment  affirmed,  and  the 
case  Is  remanded  to  the  superior  court  for 
further  proceedings. 


ao»  Hd.  «4) 
MEU8HAW  V.  STATE. 
(Court  of  Appeals  of  Maryland.    Dec.  2,  1008.) 

1.  LlOERSBB     (I     6*)  —  MUNICIPAI.     COBFOBA- 
TI0N8— rOWEB— REGULATIOH   Of   CMT   MaB- 

KET— "Tax." 

The  new  charter  of  the  city  of  Baltimore 
(section  6),  aathorizing  the  mayor  and  oouncil 
"to  license,  tax,  and  regulate  all  basineEses, 
trades,  avocations  or  professions,"  conferred  on 
the  city  the  power  to  impose  a  charge  on  com- 
mission merchants  for  the  privilege  of  selling  In 
the  city  maricet ;  such  charge  beioR  a  tax  for 
revenue,  and  not  a  license  or  regulation  tax. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Pec.  Dig.  §  (J.* 

For  other  deflQitlons,  see  "Words  and  Phrases, 
vol.  5,  pp.  4133-4141;  vol.  8»  pp.  6867-<>886, 
7706,  7813.] 

2.  Licenses  (J  7*)— Powib— Municipal  Cob- 

POBATIONB— REQULAKION  OfF  OTTf  MaBKKT— 

Reason  ablen  ESS. 

A  tax  of  $200  per  year  Imposed  by  a  mu- 
nicipal corporation  for  revenue  purposes  on 
conunisslon  merchants  using  the  ci^  market  in 
the  erection  and  maintenance  of  which  the  city 
had  expended  large  sams  of  money  was  not  un- 
reasonable. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent.  Dig.  {  15 ;   Dec.  Dig.  I  7.*] 
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3.  TAXAnoir  (|  ^3*)— Lkvt— Derbmikatior 

or  RAyB— Review  by  Codbts. 

The  courts  should  be  cautious  in  declaring 
a  tax  laid  by  competent  authority  to  be  ex- 
cessive and  unreasonable. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  493.*] 

4.  Licenses  (|  7*)— Power— Municipai,  Cob- 
poRATioNs- Market   House   Chabqes— Ue- 

VIEW   BT  COUBTB. 

The  mayor  and  council  of  the  city  of  Balti- 
more are  primarily  the  judges  of  the  reasonable- 
ness of  a  tax  imposed  on  commission  merchants 
for  the  privileges  of  the  city  market,  and  the 
courts  will  be  slow  to  review  the  judgment  of 
the  council ;  every  fair  intendment  being  made 
in  favor  of  such  judgment. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Dec  Dig.  S  7.*] 

5.  Licenses  (|  9*)- Municipal  Obdinancest— 
Construction— Mabkkt  House  Charges. 

Baltimore  City  Ordinance  No.  283,  §  106, 
provides  that  all  dealers  and  commissionmen 
shall  pay  in  advance  $200  per  annum  for  the 
privilege  of  selling  in  the  city  market.  Section 
107  provides  that  the  license  shall  begin  May 
1st  of  each  year,  and  the  fee  must  be  paid  by 
May  lOtb,  or  the  license  shall  be  void.  City 
Charter,  }  69,  provides  that  all  licenses  imposed 
by  ordinance  shall  be  due  and  payable  in  the 
first  week  of'  January  in  each  ^ear.  Beld, 
that  the  charge  imposed  by  section  106  was 
payable  before  a  commission  merchant  could 
enter  upon  the  use  of  the  privileges  of  the  city 
market,  and  section  107  cannot  operate  to  per- 
mit a  commiaslon  mercliant  who  begins  using 
the  privilege  after  May  10th  to  use  the  same 
free  of  charge  until  the  following  May;  and, 
since  the  charge  is  a  tax,  and  not  a  license, 
section  59  does  not  apply. 

[Ei.  Note.— For  other  cases,  see  Licenses,  Dec. 
Dig.  f  9.*] 

6.  Licenses  (i  5%*)  —  Municipal  Corpora- 
tions —  Market  Regulations  —  Reason- 
ableness or  Chaboes. 

In  a  prosecution  of  a  commission  merchant 
for  violating  the  ordinance  reguiring  payment 
of  a  charge  before  usin^  the  privileges  of  the 
city  market,  a  contention  by  defendant  that 
the  charge  was  unreasonable  on  account  of  the 
defective  arrangement  of  the  market  st^ls  can- 
not be  considered,  since  the  arrangement  of 
such  stalls  is  a  matter  ezdasively  for  the  mayor 
and  council. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Dec.  Dig.  I  6%.*] 

Appeal  from  Criminal  Court  of  Baltimore 
City  ;   Daniel  Giraud  Wrlgbt,  Judge. 

Clinton  Meushaw  was  convicted  of  violat- 
ing a  municipal  ordinance,  and  appeals.  Af- 
firmed. 

Argued  before  BOYD,  Q.  J.,  and  BRIS- 
COE, PBARCE,  8CHMUCKEB,  BURKE, 
THOMAS,  and  WORTHINGTON,  JJ. 

J.  Charles  Llnthicum  and  Moses  R.  Wal- 
ter, for  appellant.  Isaac  Lobe  Straus,  Atty. 
Gen.,  for  tbe  State. 

BTTRKB,  J.  The  mayor  and  dty  council 
of  Baltimore,  by  ordinance  283,  approved 
May  20,  1907,  made  provision  for  the  erec- 
tion and  maintenance  of  a  wholesale  prod- 
ace  market  in  Baltimore  city.  Section  101 
of  the  ordinance  defined  the  limits  of  the 
market  Section  102  provided  that  it  sbonid 
be  used  solely  for  the  purpose  of  wholesaling 


all  produce  and  fruits  brought  to  Baltimore 
In  vehicles,  and  that  retailing  therein  should 
be  uuiawful.  Section  104  declared  that  no 
permanent  structures  of  any  character  should 
be  erected  within  the  market  Section  105 
provided  that ,  the  market  should  be  open 
every  day  in  the  week,  except  Sundays  and 
holidays,  between  the  hours  of  3  o'clock  a. 
m.  and  6  o'clock  p.  m.,  and  should  be  thor- 
oughly cleansed  every  market  day  after  5 
o'clock  p.  m.  Sections  106  and  107,  which 
give  rise  to  the  Important  legal  questions 
presented  by  the  record,  are  as  follows: 

"Sec.  106.  All  dealers  and  commission  men 
shall  pay  In  advance  Two  Hundred  Dollars 
per  annum  for  the  ose  and  privilege  of  s^- 
Ing  in  this  market  -  Wholesaling  in  the  pub- 
lic streets  is  unlawful. 

"Sec.  107.  License  for  selling  shall  I>egin 
May  1  of  each  year,  and  must  be  paid  by 
May  10  of  each  year,  otherwise  the  same 
shall  be  void." 

Section  108  Imposes  certain  duties  npon 
the  assistant  market  master,  and  makes  it 
unlawful  for  any  one  to  interfere  with  him 
in  the  discharge  of  bis  duties.  It  then  pro- 
vides that  "any  one  falling,  or  refusing  to 
observe,  or  violating  the  provisions  and  re- 
quirements of  sections  106  to  108  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall 
be  subject  to  a  fine  of  ten  dollars  for  each 
and  every  offense,  the  same  to  be  collected 
as  other  fines  and  penalties  are  collected." 
Clinton  Meushaw,  the  appellant  was  indict- 
ed and  convicted  in  the  criminal  court  of 
Baltimore  for  violating  the  provisions  and 
requirements  of  this  ordinance,  and  was  ad- 
Judged  to  pay  a  fine  of  $10  and  costs.  From 
this  Judgment  he  has  brought  this  appeaL 

Tbe  Indictment  contains  six  counts;  bat 
the  fourth  and  fifth  counts  were  quashed  by 
the  court  at  tbe  request  of  tbe  state's  at- 
torney. •  It  Is  unnecessary  to  set  out  the 
averments  to  the  remaining  counts.  They 
each  substantially  charge  that  on  the  29th  of 
June,  1907,  the  appellant  being  a  dealer  and 
commlsslonman  engaged  in  selling  produce 
and  fruits  at  wholesale  in  the  wholesale 
produce  market  of  Baltimore  city,  did  sell 
at  wholesale  in  said  market  produce  and 
fruits  brought  to  said  dty  and  market  in 
wagons  without  having  paid  $200  per  annum 
for  the  use  and  privilege  of  selling  produce 
and  fruits  in  said  market  in  violation  of 
sections  106  and  108  of  the  above-mentioned 
ordinance.  The  traverser  demurred  to  each 
count  of  the  indictment  but  the  court  over- 
ruled the  demurrer,  and  the  case  proceeded 
to  trial  upon  the  Joinder  of  issue  upon  the 
appellant's  plea  of  not  guilty.  The  state 
offered  in  evidence  sections  101,  102,  103, 
104,  105,  106,  and  108  of  the  ordinance  above 
mentioned.  It  then  produced  Mr.  Harry 
Hooper,  the  dty  comptroller,  whose  duty  It 
is  to  collect  the  market  rentals  and  license 
fees,  who  testified  that  he  had  the  record  of 
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the  persons  who  occupied  the  wholesale  pro- 
duce market  during  tbe  year  1907  and  of 
those  vrbo  paid  the  rentals  or  license  fees 
for  that  year  required  by  the  ordinance  of- 
fered In  eTidence,  which  is  $200,  and  that 
the  trayerser  did  not  pay  said  sum.  It  then 
called  Mr.  Banner,  the  assistant  market  mas- 
ter at  Centre  Market,  which  includes  the 
wholesale  produce  market,  who  testified  that 
be  Tlsited  tbe  market  daily  from  May  20, 
1907,  to  July  1,  1907,  and  that  continuously 
during  that  period  he  saw  tbe  traverser,  who 
was  a  wholesale  produce  dealer  or  commis- 
sion merchant,  selling  at  wholesale  all  sorts 
of  produce,  ftruits,  and  strawberries;  that 
be  sold  In  the  wholesale  produce  market 
whenever  b<s  could  get  his  wagon  in;  that 
tbe  produce  reached  tbe  market  by  wagons, 
and  was  sold  by  the  wagon  load  within  tbe 
limits  of  the  market,  and  in  one  of  the  said 
aisles  which  ran  tbrough  the  market;  that 
the  traverser  never  paid  tbe  fee  of,  $200  re- 
quired by  the  ordinance,  but  refused  to  pay 
tbe  same,  and  that,  after  bis  refusal  to  pay, 
be  continued  to  sell  as  a  commission  mer- 
chant until  July  Ist.  This  witness  on  cross- 
examination  said  that  tbe  seven  aisles  were 
driveways  with  seven  openings,  running  from 
tbe  east  to  the  west,  from  Market  Space  to 
West  Falls  avenue,  straight  through  the 
market 

Tbe  following  questions  were  asked  the 
witness  on  cross-examination: 

"(1)  Suppose  a  wagon  went  In  one  of  these 
aisles,  could  It  get  in  the  other  aisle? 

"(2)  Suppose  a  wagon  in  that  aisle  would 
sell  Its  goods  before  a  wagon  ahead  of  It, 
could  the  wagon  which  bad  sold  get  out? 

"(3)  Where  was  Mr.  Meushaw  selling  be- 
fore the  market  was  completed? 

"(4)  Did  you  notify  him  that  be  must  go 
to  this  marketr 

The  court  upon  objection  by  the  state  re- 
fused to  allow  the  witness  to  answer  these 
questions,  and  these  rulings  constitute  tbe 
appellant's  first,  second,  third,  and  fourth 
bills  of  exception. 

Charles  H.  Scbenkel  was  called,  and  testi- 
fied that  Meushaw  did  business  In  the  whole- 
sale produce  market  during  the  whole  sea- 
son of  1907 — that  Is,  during  July,  August, 
and  September  of  that  year — that  be  sold 
produce  by  the  wholesale,  which  Is  brought 
in  country  wagons,  and  sold  from  the  wag- 
ons, the  wagons  being  somewhere  In  one  of 
the  seven  aisles.  On  cross-examination  the 
witness  was  asked  the  following  questions, 
which  the  court,  upon  objections  by  the 
state,  would  not  permit  him  to  answer:  "(1) 
Was  there  any  special  aisle  assigned  to  any 
of  these  commission  merchants?  (2)  Can  you 
explain  to  tbe  Jury  bow  these  aisles  are  con- 
structed?" These  rulings  are  made  the  sub- 
ject of  the  traverser's  fifth  and  sixth  bills 
of  exception.  He  then  offered  to  read  to  the 
Jury  section  107  of  tbe  ordinance;  but  the 
court  would  not  allow  It  to  be  read  in  evi- 
dence.    This  ruling  constitutes  tbe  seventh 


and  last  bill  of  exception.  With  this,  state- 
ment of  the  material  facts  we  are  prepared 
to  consider  the  reasons  urged  by  tbe  appel- 
lant in  support  of  tbe  demurrer.  It  Is  said 
that  tbe  charge  of  $200  Imposed  by  section 
106  of  tbe  ordinance  Is  void,  first,  because 
it  is  unreasonable;  second,  because  it  is  not 
uniform  as  to  all  produce  dealers  and  com- 
mlsslonmen;  third,  because  there  Is  no  au- 
thority under  the  charter  of  Baltimore  city 
given  to  the  mayor  and  city  councU  to  im- 
pose such  a  charge  for  the  use  of  the  mar- 
ket; fourth,  that.  If  tbe  ordinance  be  not 
invalid  for  any  or  all  of  these  reasons,  it 
is  contended  that  tbe  appellant  bad  not  vio- 
lated any  of  the  provisions  of  the  ordinance 
If  section  107  be  valid,  because  the  charge 
Imposed  by  106  was  not  payable  for  the  year 
1907  since  tbe  ordinance  was  not  approved 
unUl  May  20,  1907,  and  therefore  the  re- 
quirement of  that  section  could  not  become 
oi)erative  or  binding  upon  the  traverser  un- 
til May,  1,  1908;  but  It  Is  further  contended 
that,  If  that  section  be  Invalid,  the  demur- 
rer should  have  been  sustained,  because  by 
section  59  of  the  city  charter  the  license  Im- 
posed was  not  due  and  collectible  until  tbe 
first  week  of  January,  1908.  As  the  demur- 
rer denies  the  power  of  the  city  to  pass  the 
ordinance,  it  is  proper  in  the  first  place  to 
advert  to  the  general  rule  respecting  the 
construction  of  municipal  iwwers. 

In  St.  Mary's  Industrial  School  v.  Brown. 
45  Md.  310,  this  court,  speaking  through 
Judge  Alvey,  stated  tbe  rule  In  these  words : 
"And  first  and  principally  we  must  bear  In 
mind  that  all  such  powers  are  delegated,  and 
depend  upon  legislative  charter  or  gprant 
and  that  the  corporate  authorities  can  exer- 
cise no  power  which  Is  not  In  express  terms 
or  by  f&lt  and  reasonable  implication  con- 
ferred upon  tbe  corporation.  In  constming 
a  grant  of  municipal  powers  in  the  case  of 
Minturn  v.  Larue,  23  How.  435,  16  L.  Ed. 
074,  the  Supreme  Court  of  the  United  States 
but  announced  a  well-established  rule  when 
It  said:  "It  is  a  well-settled  rule  of  con-' 
structlon  of  grants  by  the  Legislature  to  cor- 
porations, whether  public  or  private,  that 
only  such  powers  and  rights  can  be  exercis- 
ed imder  them  as  are  clearly  comprehended 
within  the  words  of  the  act,  or  derived  there- 
from by  necessary  implication,  regard  being 
had  to  the  objects  of  the  grant  Any  am- 
biguity or  doubt  arising  out  of  the  terms 
used  by  the  Legislature  must  be  resolved  in 
favor  of  the  public.  This  principle  has  been 
so  often  applied  in  the  construction  of  cor- 
porate powers  that  we  need  not  stop  to  refer 
to  the  authorities."  This  is  conceded  to  be 
the  imiversally  accepted  rule,  and  a  citation 
of  the  numerous  cases  in  this  court  In  whlt^ 
it  has  been  applied  is  unnecessary.  In  this 
case  it  is  not  denied  that  the  city  has  the 
power  to  erect,  regulate,  or  maintain  tbe 
market  or  to  license  and  regulate  the  sale  of 
fresh  fruits,  meats,  vegetables,  and  all  other 
perishable  articles  In  the  dty  of  Baltimore, 
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because  this  power  Is  expressly  conferred 
npon  the  mayor  and  city  conncil  by  section 
6  of  the  charter.  The  city  had  the  unques- 
tionable right  under  the  powers  conferred 
by  that  section  to  regulate  the  sale  of  prod- 
uce In  Baltimore  city.  It  was  contended  at 
the  hearing  that  the  cases  of  State  v.  Rowe, 
72  Md.  550,  20  Atl.  179,  and  Vansant  v.  Har- 
iri Stage  Company,  59  Md.  334,  have  conclu- 
sively settled  the  invalidity  of  'this  license 
upon  two  grounds:  First,  because  of  Its 
unreasonableness;  and,  secondly,  because  of 
the  want  of  power  In  the  city  to  Impose  It. 
In  Rowe's  Case  this  court  held  Invalid  an 
ordinance  of  the  mayor  and  dty  council  of 
Baltimore  providing  that  no  person  should 
be  permitted  to  use  Centre  Market  for  the 
sale  of  flsh  and  crabs  without  first  paying  to 
the  clerk  of  that  market  $100  yearly  for  the 
license  provided  in  section  2  of  the  ordinance. 
It  was  sought  to  uphold  the  ordinance  as  a 
lawful  exercise  of  the  power  conferred  up- 
on the  city  "to  erect  and  regulate  markets," 
and  "lease,  sell,  and  dispose  of  the  stalls  and 
stands  In  any  manner  and  for  any  term  it 
might  think  proper."  In  reply  to  this  con- 
tention the  court  said:  "A  fair  and  rea- 
sonable construction  of  this  power  can  only 
give  the  city  authorities,  as  owners  of  the 
market  houses,  the  power  of  selling  and 
leasing  the  stalls  in  their  buildings  as  they 
may  judge  fit,  and  the  power  to  regulate  the 
markets,  givm  by  section  671,  can  only  be 
held  to  intend  to  give  reasonable  police  pow- 
ers with  reference  thereto."  The  court  then 
noticed  the  Vansant  Case,  supra.  In  that 
case  the  mayor  and  city  council,  under  the 
power  conferred  by  Acts  1880,  p.  103,  c.  69,  to 
license  carriages  and  all  vehicles,  including 
carts,  drays,  omnibuses,  wagons,  etc.,  and  "to 
license  and  regulate"  the  employment  of 
hackmen,  draymen,  etc..  Imposed  a  tax  of  $75 
on  each  omnibus,  and  $50  on  every  renewal. 
The  court  held  this  tax  void,  because  it  was 
a  clear  attempt  on  the  part  of  the  city  to 
exercise  a  power  which  had  not  been  granted. 
"As  the  word  tax,' "  say  the  court,  "was 
nowhere  to  be  found  in  the  law,  they  could 
not  hold  under  that  law  anything  more  than 
the  bestowal  of  a  police  power,  and  that, 
although  the  power  to  license  and  regulate 
gave  it  the  power  to  Impose  some  tax,  it  was 
the  mere  incident  to  the  main  ptirpose  of 
ttie  law,  and  only  the  means  of  carrying  the 
law  into  effect" 

But  we  think  it  perfectly  clear  that  the 
question  we  are  dealing  with  is  not  control- 
led by  those  cases.  This  la  not  a  question  of 
the  exercise  of  mere  police  power,  or  of 
the  power  merely  to  license  or  regulate. 
Much  larger  and  broader  powers  are  granted 
to  the  dty  under  the  new  charter  with  re- 
spect to  the  subject-matter  we  are  consider- 
ing than  were  passed  by  it  at  the  time  the 
Rowe  and  Vansant  Cases  were  decided.  Un- 
der section  6  of  the  charter  the  mayor  and 
city  council  Is  given  the  power  "to  license, 
tax,  and  regulate  all  businesses,  trades,  avo- 


cations, or  professions,"  and  under  this  grant 
of  power  the  city  had  the  clear  right  to  im- 
pose the  charge  of  $200  "for  the  use  and 
privilege  of  selling  in  tliis  market"  This 
conclusion,  we  think.  Is  fully  supported  by 
the  cases  of  Mason  v.  Cumberland,  92  Md. 
451,  48  Atl.  136,  Commission  of  Cambridge  v. 
Cambridge  Water  Company,  99  Md.  501,  -58 
Atl.  442,  and  State  v.  Applegarth,  81  Md. 
293,  31  Atl.  961,  28  li.  R.  A.  812.  The  city 
has  expended  large  sums  in  the  erection  and 
maintenance  of  this  market,  and  the  charge 
exacted  of  the  class  of  ijcrsons  mentioned  in 
the  ordinance  Is  not  strictly  a  license  or 
regulation  tax,  but  Is  a  tax  for  revenue  im- 
posed by  the  city  upon  persons  engaged  in 
the  wholesale  produce  business  in  that  mar- 
ket The  court  below  upheld  the  ordinance 
"upon  the  right  of  the  cl^  to  make  a  reason- 
able charge  for  the  accommodations  furnish- 
ed, though  under  the  new  charter  vesting  in 
the  dty  the  right  to  license,  tax,  and  regu- 
late all  businesses,  trades,  avocations,  or  pro- 
fessions authority  therefor  may  be  found." 
Nor  do  we  think  the  charge  made  can  be  said 
to  be  unreasonable.  It  is  less  than  55  cents 
per  day  for  the  enjoyment  of  the  facilities 
and  privileges  afforded.  This  seems  to  be  a 
moderate  sum  to  be  paid  as  compensation 
for  the  advantages  conferred  by  the  ordi- 
nance. The  court,  In  any  case,  should  be 
cautious  in  declaring  a  tax  laid  by  compe- 
tent authorities  to  be  unreasonable  or  ex- 
cessive, because,  as  was  said  In  Vansant's 
Case,  supra,  the  mayor  and  dty  council  of 
Baltimore  are  primarily  the  Judges  of  what 
is  a  reasonable  tax,  and  that.  If  there  be 
doubt  upon  the  question,  a  court  should  be 
slow  to  revise  the  Judgment  of  the  city  coun- 
cil, and'  that  every  fair  Intendment  should  be 
made  In  its  favor.  There  appears  to  be  a 
general  concurrence  of  authority  that  the 
power-  to  license  and  tax  occupations  and 
privileges  includes  the  power  to  license  and 
tax  as  a  condition  precedent  to  entering  up- 
on and  exercising  such  occupations  or  privi- 
leges, and  that  such  taxes  are  not  governed 
by  the  ordinary  rules  controlling  property 
taxation.  The  lower  court  held  section  107 
Invalid.  The  act  Is  complete  and  effective 
without  It,  and  to  give  it  the  con'structioa 
contended  for  by  the  appellant  would  not 
only  frustrate  the  real  purpose  and  intent  of 
the  ordinance,  but  would  permit  the  class  of 
persons  named  therein  to  use  the  market  for 
the  season  of  1907  as  the  traverser  did,  and 
enjoy  all  of  its  privileges  and  advantages 
without  cost  This  would  be  most  unreason- 
able and  unjust  to  the  dty,  and  the  court 
correctly  held  that  the  payment  of  the  charge 
was  a  condition  precedent  to  the  right  to 
sell  in  the  market.  Section  59  of  the  char- 
ter, which  declares  that  all  licenses  ImiMBed 
by  ordinance  shall  be  due  and  {layable  In  the 
first  week  of  January  in  each  year,  does  not 
apply  to  or  Include  charges  of  the  kind  im- 
posed by  this  ordinance.  It  applies  to  purely 
license  taxes.    There  Is  a  broad  distinction 
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between  revenae  received  from  the  exercise 
of  the  power  to  license  and  regulate  and 
revenue  received  under  the  power  to  tax. 
Thla  section  has  reference  to  money  received 
or  payable  under  the  exercise  of  the  first- 
named  power.  Cooley  on  Taxation,  698; 
State  y.  Rowe,  72  Md.  548,  20  Atl.  179;  Ma- 
son T.  Comberland,  92  Md.  461,  48  Atl.  136. 
What  we  have  said  disposes  of  the  appel- 
lant's seventh  bill  of  exception.  We  have 
In  an  earlier  part  of  this  opinion  set  ont  the 
questions  embraced  In  the  other  exceptions. 
Three  of  these  qaeStlons  suggest  that  some 
changes  In  the  arrangement  of  the  market 
ought  possibly  to  be  made  so  as  to  afTord 
better  facilities  and  accommodations  to  per- 
sons using  the  market ;  but  that  Is  a  matter 
exclusively  for  the  mayor  and  city  council  to 
consider.  We  dp  not  think  It  necessary  to 
discuss  the  exceptions,  as  it  will  be  apparent 
from  reading  them  that  none  of  them  has 
the  slightest  relevancy  to  the  real  Issue 
which  the  Jury  was  Impaneled  to  try. 
Judgment  affirmed,  with  oosta 
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MOORE  et  al. 

(Court  of  Appeals  of  Maryland.    Nov.  14,  1008.) 

L  Executors  and  Administbatohs  (S  534 «)— 
HjABiLrriES   on   Aduinzstbaiion   Bonds— 

D»-AULT   OF  PBINCIPAL. 

Code  Pub.  Gen.  Laws  1904,  art  93,  {  100, 
requiring  an  adminUtrator  to  pay  each  claim- 
ant bis  just  proportion  of  the  money  in  bis 
bands,  etc.,  and  section  104,  providing  that  no 
creditor  shall  sue  on  an  administration  bond  for 
any  "debt  or  damages"  due  from  decedent  be- 
fore a  noD  est  on  a  summons  is  returned  against 
the  administrator  or  a  fieri  facias  returned  nulla 
bona  or  the  insolvency  of  the  estate  of  the  ad- 
ministrator otherwise  appears,  must  be  read  to- 
gether, and  a  creditor  whose  debt  has  been  es- 
tablished cannot  sue  on  the  administration  bond 
without  complying  with  section  104. 

[Gd.  Note. — For  other  cases,  see  Execntors  and 
Administrators,  Cent  Dig.  U  2458-2461;  Dec 
Dig.  i  534.*] 

2L  Statutes  ({  lOl )— Constbuotioit— Bxcxf- 

TTOR. 

Where  a  general  intention  is  expressed  in  a 
■tatate,  which  also  expresses  a  particular  in- 
tention Incompatible  therewith,  the  particular 
intention  is  considered  in  the  nature  of  an  ex- 
ception. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {  272;   Dec  Dig.  {  194.*] 

Appeal  from  Circuit  Court;  Washington 
,Ooimty;    M.  L.  Keedy,  Judge. 

Action  by  the  State  of  Maryland,  for  the 
use  of  Frederick  Mortens  and  others,  against 
Virginia  B.  Moore  and  others.  From  a  Judg- 
ment sustaining  a  demurrer  to  the  declara- 
tion, plaintiffs  appeal.    Affirmed. 

Argued  before  BOTD,  a  J.,  and  BRISCOE, 
PEARCE,  SCHMUCKER,  BURKE,  WORTH- 
INOTON.  and  THOMAS,  JJ. 

J.  A.  Mason,  for  appellants.  Albert  J. 
Long,  for  appellees. 


BURKE,  J.  Suit  was  brought  In  the  cl* 
cult  court  for  Washington  county  by  certain 
creditors  against  the  administration  bond 
given  by  Virginia  B.  Moore,  the  administra- 
trix of  the  personal  estate  of  J.  Jesse  Moore, 
deceased.  An  account  was  stated  and  filed 
by  her  as  such  administratrix  in  the  orphans' 
court  for  that  county,  by  which  it  appeared 
that  certain  sums  of  money  stated  In  the  dec- 
laration were  due  and  payable  to  the  plain- 
tiffs as  creditors  of  said  deceased.  This  ac- 
count was  approved  and  passed  by  the  court 
The  declaration  alleges  that  it  was  the  duty 
of  the  administratrix,  after  the  account  had 
been  stated  and  approved,  to  pay  the  plain- 
tiffs the  several. stuns  of  money  therein  dis- 
tributed to  them.  The  breach  of  the  bond 
set  forth  In  the  narr.  is  alleged  to  be  the 
failure  and  neglect  of  the  administratrix  to 
pay  to  the  plaintiffs  the  amounts  distributed 
to  them  by  the  account  Ihe  court,  upon 
demurrer  filed  by  the  defendants,  held  the 
declaration  bad.  There  was  no  Judgment  en- 
tered on  the  demurrer ;  but  a  written  agree- 
ment has  been  filed  to  the  effect  that  the 
order  of  the  lower  court  sustaining  the  de- 
murrer shall  be  treated  for  the  purposes  of 
the  appeal  as  a  final  Judgment 

The  legal  question  raised  on  the  record  is 
a  narrow  one,  and  presents,  we  think,  little 
difficulty.  Its  solution  depends  upon  the  true 
construction  of  sections  100,  104,  art.  93, 
Code  Pub.  Gen.  Laws  1904.  Section  100  of 
that  article  provides:  "An  administrator  shall 
discharge  all  Just  claims  known  to  him,  and 
pay  each  claimant  his  Just  proportion  of  the 
money  then  In  his  hands  (retaining  as  herein 
directed),  within  thirteen  months  from  the 
date  of  his  letters,  or  within  such  further 
time,  not  exceeding  four  months  longer,  as 
shall  be  allowed  by  the  orphans'  court,  on 
his  making  oath  that  he  hath  reason  to  ap- 
prehend that  the  personal  estate  and  assets 
which  are  or  shall  be  in  his  hands  will  be 
insufficient  to  discharge  the  Just  debts  of 
and  claims  against  the  deceased;  it  shall 
likewise  be  his  duty,  once  In  every  term  of 
six  months,  after  the  first  distribution,  to 
make  a  distribution  of  the  money  which  hath 
since  come  to  his  hands,  until  he  shall  have 
fully  administered,  and  on  failure,  his  ad- 
ministration bond  may  be  put  in  suit"  Sec- 
tion 104  declares:  "No  creditor  shall  bring 
a  suit  upon  an  administration  or  testamen- 
tary bond  for  any  debt  or  damages  due  from 
or  recovered  against  the  decedent  before  a 
non  est  on  a  summons  is  returned  against 
the  administrator,  or  a  fieri  facias  returned 
nulla  bona  by  the  sheriff  of  the  county  where 
the  administration  was  granted,  or  where  the 
effects  of  such  deceased  lie,  or  such  other  ap- 
parent insolvency  or  insufficiency  of  the  es- 
tate of  such  administrator  as  shall.  In  the 
Judgment  of  the  court,  render  such  creditor 
remediless  by  any  other  reasonable  means. 
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save  that  of  suing  such  bond."  The  proposi- 
tion asserted  hy  the  plaintiffs  Is  that,  after 
the  amounts  due  them  had  been  ascertained 
by  the  account  filed  by  the  administratrix, 
they  had  a  right  to  proceed  directly  against 
the  bond  under  section  100,  and  that  section 
104  does  not  apply  to  cases  -where  the  claim 
of  the  creditor  has  been  ascertained  or  es- 
tablished. T^e  position  of  the  defendants  la 
that  no  creditor,  no  matter  whether  his 
claim  Is  established  or  not,  can  bring  suit  up- 
on an  administration  bond  until  the  condi- 
tions specified  In  section  104  have  been  com- 
piled with,  or  nntll  the  apparent  insolvency 
or  Insufficiency  of  the  estate  of  the  adminis- 
trator shall  be  shown  to  the  court  If  the 
position  of  the  defendants  be  sound,  it  must 
be  admitted  that  the  declaration  was  insuf- 
ficient, as  it  does  not  show  a  compliance  with 
those  conditions  or  the  existence  of  the  facts 
specified  In  section  104.  By  the  express  terms 
of  that  section  the  conditions  therein  men- 
tioned must  be  complied  with,  or  the  fact  of 
the  apparent  insolvency  or  Insufficiency  of 
the  estate  of  the  administrator  must  be 
shown  before  a  suit  can  be  brought  upon  the 
bond.  The  language  of  section  100  Is  suffi- 
ciently broad  and  comprehensive  to  authorize 
the  bringing  of  the  suit  upon  the  bond ;  but 
the  general  terms  of  the  section  must  be  held 
to  be  limited  by  section  104.  Both  sections 
being  in  pari  materia  must,  if  possible,  be 
given  a  harmonious  construction,  and  each 
must  be  given  the  meaning  and  effect-  intend- 
ed. Reading  them  together,  it  seems  clear 
that  the  Legislature  Intended  to  prohibit  suits 
by  creditors  upon  administration  and  testa- 
mentary bonds  until  the  condltloiu  men- 
tioned in  section  104  had  been  first  complied 
with.  By  section  104  suits  by  creditors  upon 
those  bonds  are  taken  out  of  the  operation 
of  the  general  principle  declared  In  section 
100,  leaving  the  general  rule  therein  stated  to 
govern  in  all  cases  coming  within  it.  This 
interpretation  Is  in  accordance  with  the  fa- 
miliar rule  of  statutory  construction  "that 
when  a  general  intention  is  expressed  in  a 
statute,  and  the  act  also  expresses  a  particu- 
lar intention,  incompatible  with  ■Oie  general 
Intention,  the  particular  intention  Is  to  be 
considered  in  the  nature  of  an  exception." 
Dwarrls  on  Statutes,  765. 

Section  104  is  a  codification  of  the  sub- 
stantial provisions  of  Act  1720,  c.  24,  S  2,  as 
amended  by  Act  1838,  c.  329.  In  Laidler's 
Adm'r  v.  State,  Use  of  Hawkins,  2  Har.  & 
O.  277,  which  was  a  suit  by  a  ^creditor  upon 
a  testamentary  bond,  it  was  held  that  the 
proceedings  must  disclose  a  compliance  with 
the  act  In  Dorsey  v.  State,  4  Oil!  &  J.  472, 
where  a  suit  had  been  brought  by  a  creditor 
against  an  administration  l>ond,  it  was  held 
that  a  creditor  could  not  bring  a  suit  upon 
the  testamentary  or  administration  bond  be- 
fore one  or  the  other  of  the  requisites  men- 
tioned in  the  act  of  1720  had  occurred.    Chief 


Judge  Buchanan,  after  quoting  the  provisions 
of  section  2  of  that  act,  speaks  as  follows: 
"And  as,  to  entitle  a  creditor  to  bring  suit 
on  a  testamentary  or  adopiaistration  bond, 
one  or  the  other  requisites  must  have  oc- 
curred before  the  bringing  of  the  suit  It  is 
Incumbent  upon  the  plaintiff  to  aver  it  in  bis 
declaration,  otherwise  he  does  not  show  that 
which  is  a  prerequisite  to  his  title  to  sue,  and 
without  which  he  cannot  be  rectus  in  curia. 
It  is  Just  as  necessary  as  an  averment  of  per- 
formance of  a  coitdition  precedent  is  in  a 
declaration  in  an  action  of  covenant  A 
plaintiff  must  in  his  declaration  show  tiimself 
entitled  to  sue  by  showing  that  which  alone 
gives  the  right,  otherwise  he  does  not  show 
himself  entitled  to  recover."  The  same  prin- 
ciple was  announced  in  State,  Use  of  Sprigg, 
V.  Jones  et  al.,  8  Md.  88.  After  carefully  am- 
^idering  the  act  of  1720,  It  was  there  held 
that  the  purpose  of  the  act  was  to  make  the 
principal  pay  Instead  of  the  surety.  That 
"it  was  passed,"  to  use  its  language,  to  do 
away  with  "a  most  oppressive  and  perni- 
cious practice" ;  In  other  words,  "to  prevent 
the  property  of  sureties  being  taken  to  satis- 
fy the  debts  of  the  principal  when  such  prin- 
cipal has  sufficient  property  to  satisfy  it" 
The  contention  of  the  plaintiffs  that  section 
104  does  not  prohibit  suits  upon  the  adminis- 
tration bond  by  creditors  whose  debts  have 
been  established  could  not  prevail  because 
that  section  distinctly  embraces  such  claims. 
It  applies  to  any  debt  or  damages  due  from 
or  recovered  against  the  decedent  and  upon 
which  a  fieri  facias  might  be  issued.  Being 
of  opinion,  for  the  reasons  stated,  that  the 
declaration  does  not  state  a  good  cause  of 
action,  the  Judgment  will  be  affirmed. 
Judgment  affirmed,  with  costs. 


CUM  Md.  1) 

SOMERSET  COUNTY  COM'RS  v.  POCO- 

MOKB  BRIDGE  CO. 

(Court  of  Appeals  of  Maryland.    Nov.  12,  1908.) 

1.  Statutes  (§  105*)— Titlb— Constitdtionai. 
Pbovibioks. 

The  object  of  Const,  art  3,  §  29,  providing 
that  every  law  shall  embrace  but  one  subject, 
which  shall  be  described  in  the  title,_  is  to  pre- 
vent the  combination  in  one  act  of  distinct  and 
incongruous  subjects,  and  to  apprise  the  Legis- 
lature and  the  people  of  the  real  nature  of  pend- 
ing legislation. 

[Ki.    Note.— For    other    cases,   see    Statutes, 
Cent  Dig.  {  117 ;   Dec.  Dig.  g  105.»] 

2.  CONSTITDTIOKAL  LaW  (§  45*)— VAUDITT  0» 

Statutes. 

While  courts  should  be  very  cautious  in  ad- 
judging acts  invalid,  the  conrts  must  protect 
the  public  and  tha  members  of  the  Legislature 
from  being  imposed  on  by  the  violation  of  con- 
stitutional provisions  intended  to  protect  them. 

[EJd.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  {  42 ;   Dec.  Dig.  |  45.*] 

3.  Statutes  (t  109*)— Title— Suiticiesct. 

The  title  of  an  act  should  not  only  fairiy 
indicate  the  general  subject,  but  should  be  suf- 
ficiently comprehensive  in  scope  to  reasonably 
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cover  all  Its  proTisions.  and  It  cannot  t)«  mia- 
leadiny  in  what  it  says  or  omits. 

[Ei  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {§  138,  137 ;   Dec.  Dig.  {  109.*] 

4.  Statotes  (J  113*)— Titij:— Sufficiency. 

Under  Const.  18G4,  art.  3,  §  28  (Const,  art. 
8,  I  29),  providing  that  every  law  shall  em- 
brace bat  one  subject,  which  shall  be  described 
in  the  title,  the  title  of  AcU  1SC5.  p.  18,  c.  14, 
entitled  "An  act  to  incorporate  the  Pocomolte 
Bridge  Company,"  is  not  sufficiently  compre- 
hensive to  include  a  provision  requiring  two 
coanties  to  levy  an  annual  tax,  and  pay  the 
same  to  the  company  authorized  to  build  a 
bridge  across  a  river  in  such  counties. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec  Dig.  i  113.*] 

5.  CoNSTiTunoNAi,  l^w  (f  43*)— Validitt  of 

STATDTBS — ACQDISfiCENCE  IN  VAIIDITY — EF- 
■KCT. 

Long  acquiescence  by  a  county  in  the  va- 
lidity of  an  act  requiring  the  county  to  pay  an 
annual  tax  does  not  estop  the  commissioners  of 
the  county  from  attacking  the  act  as  unconsti- 
tutional, the  commissioners  being  public  serv- 
ants bound  to  protect  the  public,  without  right 
■to  pay  out  county  money  unless  authorized  to 
do  so.  and  it  never  being  too  late  to  re-establish 
constitutional  rights,  the  observance  of  which 
has  been  silently  neglected. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  |  41 ;   Dec.  Dig.  {  43.*] 

6.  Statutes   (8  61*)— Validitt— Determina- 
tion—Acquiescence  TN  Vaxiditt— Effect. 

In  doubtful  cases  involving  the  constitution- 
ality of  an  act  because  of  Its  dtle,  the  court 
may  consider  long  acquiescence  in  ita  constitu- 
tionality in  support  of  the  act, 

[Ed.  Not&— For  other  cases,  see  Statutes,  Dec. 
Diig.  {  61.*] 

7.  Statutes  (|  64*)— iNVAUDrrr  nr  Part— Ef- 
fect. 

It  is  not  proper  to  declare  an  entire  act 
unconstitutional  because  a  provision  thereof  is 
void,  unless  the  provisions  are  so  connected  in 
■nbject-matter,  meaning,  or  purpose  that  it 
cannot  be  presumed  that  the  T^egislature  would 
have  enacted  one  provision  without  the  other. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Oent.  Dig.  H  58-66,  105;   Dec.  Dig.  {  64.*] 

8.  Statutes  (g  64*)  —  Invauditt  in  Pabt  — 
Effect— Bridges. 

Acts  1865,  p.  18,  c.  14,  incorporates  a 
bridge  company  to  construct  and  maintain  a 
toll  bridge,  authorizes  the  collection  of  toll,  but 
provides  that  residents  and  nonresident  taxpay- 
ers of  two  counties  shall  pass  over  the  bridge 
free  of  toll,  and  requires  such  counties  to  levy 
an  annual  tax  and  pay  the  same  to  the  com- 
pany. Held,  that  the  provisions  for  free 'pas- 
sage of  residents  and  nonresident  taxpayers  of 
the  counties  and  for  an  annual  tax  are  insep- 
arably connected  with  each  other,  and,  on  the 
latter  provision  being  void  because  not  embrac- 
ed'in  the  title  of  the  act,  the  former  provision 
mnst  also  be  adjudged  void,  but  the  invalidity 
of  such  provisions  does  not  invalidate  the  re- 
mainder of  the  act,  as  to  the  incorporation  of 
the  company  with  right  to  maintain  a  toll 
bridge. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  f|  68-66,  195;   Dec.  Dig.  {  64.*] 

Appeal  from  Circuit  Conrt,  Somerset  Coun- 
ty;  Henry  Lloyd,  Judge. 

Action  by  the  Pocomoke  Bridge  Company 
against  the  County  Commissioners  of  Somer- 
set Connty.    There  was  a  judgment  for  plain- 


tiff, and  defendant  appeals.    Reversed,  wltb* 
out  awarding  a  new  trial. 

Argued  before  BOYD,  O.  J.,  and  BRIS- 
COE, PEARCE,  8CHMUCKER,  BDRI?B, 
THOMAS,  WORTHINGTON,  and  HENRT, 
JJ. 

Joshua  W.  Miles  and  H.  Fillmore  Lank- 
ford,  for  appellant.  Melvln  &  Handy,  for 
appellee. 

BOYD,  C.  J.  This  is  a  suit  by  the  Poco- 
m<Ae  Bridge  Company,  a  corporation  incorpo- 
rated by  chapter  14,  p.  18,  Acts  1865,  against 
the  county  commissioners  of  Somerset  coun- 
ty, to  recover  $600,  claimed  to  be  due  under 
section  12  of  that  act  A  demurrer  to  the 
declaration  was  overruled  by  the  court  be- 
low, and  the  defendant  then  filed  six  pleas, 
in  the  first  of  which  Is  set  out  the  charter  of 
the  company  in  full,  and  all  of  them  allege^ 
either  that  the  whole  act  Is  unconstitutional 
and  null  and  yoid,  or  that  section  12  is. 
Some  of  them  assign  reasons  for  so  alleg- 
ing, fwhile  others  do  not;  the  prluiclpal 
ground  relied  on  being  that  the  title  to  the 
act  Is  not  sufficient,  particularly  In  so  far  aa 
the  provisions  contained  In  section  12  are 
concerned.  A  demurrer  to  the  pleas  was  sus- 
tained, and  the  general  issue  plea  of  not  guil- 
ty was  filed.  The  case  was  submitted  to  the 
court  without  the  Intervention  of  a  Jury,  and 
resulted  in  a  verdict  for  the  plaintiff.  Dur- 
ing the  trial  an  exception  was  taken  to  the 
admission  of  section  12,  on  the  ground  that  it 
Is  unconstitutional  and  void.  This  appeal 
was  taken  from  the  judgment  on  the  above- 
mentioned  verdict.  We  do  not  deem  it  neces- 
sary to  pass  on  the  demurrers  and  the  ex- 
ception separately,  but  wiU  proceed  at  once 
to  what  we  regard  the  Important  question  In 
the  case. 

It  involves  section  29,  art  8,  of  the  Consti- 
tution, or  more  properly  speaking  section  28, 
art  3,  of  the  Constitution  of  1864,  which  was 
In  force  when  the  act  of  1865  was  passed. 
The  provision  in  question  Is,  however,  the 
same  in  both — "every  law  enacted  by  the 
General  Assembly  shall  embrace  but  one  sub- 
ject, and  that  shall  be  described  In  its  ti- 
tle." The  title  of  the  act  Is:  "An  act  to  In- 
corporate the  Pocomoke  Bridge  Company." 
The  act  names  seven  persons  as  commrsslon- 
era  to  receive  subscriptions  to  the  capital 
stock,  "to  construct  a  bridge  across  the  Poco- 
moke river.  In  Worcester  and  Somerset  coun- 
ties, at  or  near  the  site  of  the  present  ferry, 
known  as  'Steven's  Ferry'";  said  stock  be- 
ing limited  to  $46,000,  divided  Into  shares  of 
$100  each.  As  soon  as  100  shares  were  sub- 
scribed, the  organization  of  the  company  was 
authorised,  and  various  provisions  were 
made  In  the  charter.  The  two  Important  sec- 
tions are  as  follows: 

"Sec.  11.  And  be  it  enacted,  that  upon  Ote 
completion  of  said  bridge,  all  citizens  and 
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realdentg  of  Somerset  and  Worcester  conn- 
ties,  and  all  nonresident  taxpayers  of  said 
conntlee,  shall  pass  over  said  bridge  free  of 
toll  or  charges,  but  all  other  persons  shall 
pay  such  tolls  and  charges  as  the  president 
and  directors  may  determine,  provided  said 
tolls  or  charges  shall  not  exceed  the  follow- 
ing rates:  For  each  foot  passenger,  five 
cents;  for  each  horse  and  rider,  ten  cents; 
for  each  carriage  with  one  horse  attached, 
twenty-five  cents;  for  each  carriage  with 
two  horses  attached,  fifty  cents;  for  each 
wagon  or  cart  with  more  than  two  horses  or 
oxen  attached,  seventy-five  cents. 

"Sec  12.  And  be  it  enacted,  that  the  coun- 
ty commissioners  for  Somerset  county  be  and 
are  hereby  required  to  levy  annually  on  the 
assessable  property  of  said  county  the  sum 
of  six  hundred  dollars,  and  to  pay  the  same 
to  the  president  and  directors  of  said  com- 
pany at  the  end  of  each  year,  and  that  the 
county  commissioners  of  Worcester  county 
be  and  they  are  hereby  required  to  levy  an- 
nually on  the  assessable  property  of  said 
county,  the  sum  of  seven  hundred  dollars, 
and  to  pay  over  the  same  to  the  president 
and  directors  of  the  company  aforesaid  at 
the  end  of  each  year." 

No  one  can  read  the  title  to  this  act  with- 
out being  impressed  with  the  fact  that  It  Is 
exceedingly  meager,  in  order  to  Justify  such 
legislation  as  section  12.  The  charter  was 
granted  before  the  General  Lawa  provided 
for  the  incorporation  of  bridge  companies. 
Since  1868  the  corporation  laws  of  this  state 
have  required  companies,  Incorporated  under 
the  General  Laws  for  the  erection  of  bridges, 
to  first  obtain.  In  writing,  the  consent  of  the 
county  commissioners  of  the  county  In  which 
the  bridge  is  to  be  located,  or  If  proposed  to 
be  erected  over  a  stream  dividing  two  counr 
ties  to  obtain  the  consent,  in  writing,  of  the 
county  commissioners  of  both  counties,  and 
the  commissioners  are  given  large  powers 
over  them.  Including  that  Of  requiring  the 
adjustment  and  revision  of  tolls,  so  as  to 
yield  not  more  than  8  per  centum  net  divi- 
dend. Although  those  provisions  were  not  In 
force  when  this  company  was  chartered, 
there  were  other  statutes  which  showed  the 
policy  of  this  state  to  be  to  nSqiilre  great 
care,  on  the  part  of  the  county  commission- 
ers, before  Incurring  obligations  In  connec- 
tion with  the  building  of  bridges.  They  were 
,  required  by  the  Ctode  of  1860  to  advertise 
lor  sealed  proposals  for  building  or  repair- 
log  a  bridge,  If  the  cost  exceeded  $200,  to- 
award  a  contract  to  the  lowest  competent 
bidder,  to  demand  a  bond  of  the  contractor, 
and,  upon  petition  praying  for  a  bridge  to 
be  built  or  repaired  over  a  stream  dividing 
two  adjoining  counties,  the  commissioners  of 
one  county  were  directed  to  obtain  the  con- 
currence of  those  of  the  other.  Three  exam- 
iners were  to  be'  appointed  by  each,  who  were 
required  to  examine  Into  the  expediency  of 
building  of  repairing  the  bridge,  the  place 
where,  the  plan,  material,  and  the  relative 


portion  of  the  cost  of  each  county,  to  ad- 
vertise for  proposals,  award  the  work  to  the 
lowest  bidder,  supervise  the  work,  etc.  An 
appeal  was  granted  any  citizen  or  citizens 
to  the  circuit  court,  if  the  county  commis- 
sioners determined  to  build  or  repair  any 
bridge,  or  unite  with  an  adjoining  county  In 
building  or  repairing  one  between  the  two 
counties,  etc.  Those  provisions  are  still  In 
force,  being  sections  19-38,  art  2.5,  Ck>de 
Pub.  Gen.  Laws  1904.  Notwithstanding  such 
precautions  were  to  be  taken  when  the  coun- 
ty commissioners  proposed  to  build  or  repair 
a  bridge,  this  act  required  the  county  com- 
missioners of  those  two  counties  to  pay  to  a 
private  corporation  $(100  and  $700,  respective- 
ly, every  year,  although  there  Is  nothing  more 
in  the  title  than  shown  above.  Was  that  law- 
fully done?  Or,  to  put  the  question  in  a 
more  apt  form,  Is  this  constitutional  provi- 
sion of  any  value,  if  two  counties  can  thus 
be  required  to  pay  annually  6  per  ceutum  on 
about  one-half  of  the  authorized  capital  of  a 
private  corporation,  under  an  act,  the  title 
to  which  does  not  make  the  remotest  sugges- 
tion of  such  a  provision  being  In  the  body  of 
the  act?  There  have  been  so  many  decisions 
by  this  court  relating  to  this  clause  of  the 
Constitution  that  it  would  seem  almost  as 
If  there  was  not  room  for  further  contention 
about  it,  but  the  difficulty  Is  that  the  prin- 
ciples applicable  to  It  must  be  applied  to  the 
particular  facts  and  circumstances  of  each 
statute  under  consideration,  ^nd  hence  It  is 
not  easy  to  find  a  case  exactly  In  point. 
What  may  be  considered  "one  subject"  In 
some  classes  of  legislation  may  not  be  in 
others. 

The  "subject"  of  the  law  now  under  con- 
sideration, as  Indicated  by  the  title,  was  th,e 
Incorporation  of  the  Pocomoke  Bridge  Com- 
pany, while  the  body  of  the  act  not  only 
contained  provisions  which  were  germane 
and  appropriate  to  that  subject,  but  also  this 
provision  which  required  the  two  counties 
to  pay  the  respective  sums  of  money  to  the 
company,  after  It  was  organized  and  the 
bridge  was  built.  If.lt  be  conceded  that  In 
a  charter  of  a  bridge  company  It  would  be 
gemiiane  and  lawful  to  authorize  a  county  to 
subscribe  to  its  capital  stock,  or  to  authorize 
the  company  to  agree  with  the  county  that 
on  payment  of  a  reasonable  sum  Its  citizens 
could  use  the  bridge  free  of  toUs^although 
not  mentioned  in  the  title — it  does  not  fol- 
low that  such  a  provision  as  that  now  attack- 
ed can  be  inserted  In  a  charter  of  a  private 
corporation,  and  thus,  compel  a  county  which 
Is  not  a  party  to  the  charter  to  levy  and  pay 
annually  a  fixed  sum  for  the  use  of  the 
bridge,  without  at  least  giving  some  notice 
of  such  legislation  in  the  title.  That  brings 
us  more  nearly  to  the  real  question  In  the 
case:  Is  the  subject  of  this  act  so  described 
in  the  title  as  to  anthorlKe  the  legislation 
embraced  in  section  12,  within  the  spirit  and 
moaning  of  the  constitutional  provision?  As 
a  matter  of  fact.  It  cannot  be  said  that  the 
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tlOe  would,  In  the  remotest  degree,  suggest 
to  eltber  the  county  commissioners,  to  any 
representative  of  Somerset  county  In  the 
L«gls1atnre,  or  to  any  taxpayer  of  the  county 
that  the  act  proposed  to  reqnire  the  county 
to  pay  the  corporation  $600,  or  any  other  sum 
of  money,  every  year.  If  we  assume  that 
they  were  informed  by  the  name  that  it  was 
proposed  to  form  a  corporation  to  build  a 
bridge  over  the  Pocomoke  river,  there  is  not 
even  anything  in  the  title  to  show  that  the 
bridge  was  to  be  between  Somerset  and  Wor- 
cester counties,  for  that  river  extended  into 
Worcester  county  for  a  considerable  dis- 
tance beyond  the  Somerset  boundary.  In 
many  of  the  cases  in  this  court  the  object  of 
this  constitutional  provision  has  been  stated, 
and  in  Stiefel  v.  Maryland  Institution,  etc., 
61  Md.  148,  It  was  said  of  it:  "Publicity  and 
a  knowledge  of  the  true  effect  and  operation 
of  every  bill  brought  before  the  Legislature 
are  the  great  safeguards  against  Ill-consid- 
ered and  improper  legislation.  The  provi- 
sion in  question  is  one,  among  many  others 
In  the  Constitution,  designed  to  promote 
those  objects."  In  Kafka  v.  Wilkinson,  90 
Md.  241,  57  AU.  618.  it  was  said,  and  has 
been  several  times  since  repeated,  that  its 
purpose  and  object  "have  t>een  declared  to 
be  twofold:  The  first  is  to  prevent  the  com- 
bination in  one  act  of  several  dlstlnc^  and 
incongruous  subjects;  and  the  second  is  that 
the 'Legislature  and  the  people  of  the  state 
may  be  fairly  advised  of  the  real  nature  of 
pending  legislation."  In  one  of  the  latest 
cases  (Font  v.  Frederick  Co.,  105  Md.  663,  66 
Atl.  488)  Judge  Burke  quoted  from  Cooley's 
Con.  Lim.  (3d  Ed.)  158.  that  the  purpose  of 
this  provision  Is:  "First,  to  prevent  hodge 
podge  'log  rolling'  legislation;  second,  to 
prevent  surprise  or  fraud  upon  the  Legisla- 
ture by  means  of  provisions  in  bills  of  which 
the  titles  give  no  intimation,  and  which 
might  therefore  be  overlooked  and  carelessly 
and  unintentionally  Adopted;  and,  third,  to 
fairly  apprise  the  people,  through  such  pub- 
lication of  legislative  proceedings  as  is  usual- 
ly made,  of  subjects  of  legislation  that  are 
being  considered,  in  order  tliat  they  may 
have  opportunity  of  being  heard  thereon,  by 
petition  or  otherwise,  if  they  shall  so  desire." 
While  courts  should  bo  very  cautious  in 
striking  down  acts  of  the  Legislature,  they 
must  protect  the  public,  and  the  members  of 
the  Legislature  themselves,  from  being  Im- 
posed on  by  the  violation  of  constitutional 
provisions  Intended  to  furnish  them  protec- 
tion. A  title  to  an  act  should  not  only  fair- 
ly indicate  the  general  subject  of  the  act,  but 
should  be  sufficiently  comprehensive  in  its 
scope  to  cover,  to  a  reasonable  extent,  all  its 
provisions,  and  mnst  not  be  misleading  by 
what  it  says  or  omits  to  say.  Applyiug  these 
and  the  above  principles  to  section  12  of  this 
act,  we  cannot  hesitate  to  declare  It  invalid 
If  it  was  actually  known  by  the  authorities 
and  people  of  the  two  counties  before  it  was 
passed,  this  condurion  may  possibly  work  a 
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hardE^ip,  on  the  stockholders  of  the  com- 
pany, to  now  strike  it  down;  but,  as  we  are 
called  upon  to  determine  the  question,  we 
must  do  so  regardless  of  the  consequences, 
however  much  we  may  regret  that  some  In- 
Jury  may  ensue  to  innocent  persons.  The 
long  acquiescence  by  the  county  in  paying 
the  amount  for  so  many  years  cannot  estop 
the  present  county  commissioners  from  xais- 
Ing  the  question,  and  thereby  make  an  uncon- 
stitutional law  in  effect  constitutional.  They 
are  public  servants,  whose  duty  is  to  protect 
the  public,  and  they  have  no  right  to  pay  out 
the  money  of  the  county  unless  authorized  to 
do  so.  It  was  said  by  Judge  Pearce  in  Ams- 
perger  v.  Crawford,  101  Md.  258,  61  Atl.  417, 
70  L.  R.  A.  497:  "It  was  urged  in  argument 
that  this  statute  has  been  silently  acquiesced 
in  BO  long  that  it  should  not  now  be  disturb- 
ed. This  argument  was  urged  in  Sadler  v. 
Langham,  84  Ala.  332,  but  the  court  replied. 
Justly  as  we  think,  that  it  was  never  too  late 
to  re-establish  constitutional  rights,  the  ob- 
servance of  which  has  been  silently  neglect- 
ed; and  we  may  add  that  It  is  the  infringe- 
ment of  the  constitutional  rights  of  the  few 
in  minor  matters  which  leads  to  the  disre- 
gard of  the  rights  of  the  body  of  the  people 
in  matters  of  graver  import,  and  that  no  con- 
stitutional right  can  be  so  unimportant  as  to 
Justify  a  court  in  failing  to  enforce  It,  when 
Its  aid  is  Invoked  for  that  purpose."  It  is 
said  In  26  Am.  ft  Eng.  Bncy.  of  Law,  575, 
that  'long  acquiescence  In  the  constitutional- 
ity of  an  act  In  respect  of  its  title  Is  entitled 
to  much  weight  in  determining  the  sufficiency 
of  the  title."  In  doubtful  cases  that  may  be 
properly  considered.  Just  as  we  may  consider 
the  circumstances  under  which  a  provision 
is  adopted,  the  construction  placed  on  It  by 
the  Legislature,  the  framers  of  the  Constitu- 
tion, and  the  people,  as  we  said  In  Bonsai  v. 
Yellott,  100  Md.  481,  60  Atl.  593,  69  L.  R.  A. 
914,  but  in  this  case  we  can  have  no  doubt 
as  to  the  uneonstltutionality  of  this  provi- 
sion, and  hence  must  declare  it  void. 

There  Is,  however,  another  branch  of  this 
case  to  be  determined.  It  Is  well  settled  that 
It  is  not  necessary,  or  proper,  to  strike  down 
an  entire  act  because  one  provision  is  void, 
"unless  the  provisions  are  so  connected  to- 
gether in  subject-matter,  meaning,  or  pur- 
pose, that  it  cannot  be  presumed  the  Legisla- 
ture would  have  passed  the  one  without  the 
other."  26  Am.  &  E3ng.  Ency.  of  Law,  579. 
That  principle  has  been  announced  by  this 
court  over  and  over  again,  and  it  has  been 
applied  to  cases  in  which  the  valid  and  void 
provisions  were  in  the  same  section  of  the 
act  Mayor,  etc.,  of  Hagerstown  v.  Dechert, 
32  Md.  S69;  Steenken  v.  State,  88  Md.  708, 
42  Atl.  212.  There  can  therefore  he  no  possi- 
ble-difficulty in  the  way  of  declaring  section 
12  unconstitutional  and  in  upholding  other 
sections,  unless  It  is  so  Inseparably  connect- 
ed with  the  others,  or  some  of  them,  as  to 
raise  the  presumption  that  the  Legislature 
would  not  have  passed  the  one  without  the 
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other.  It  l8  apparent  tliat  it  would  work  a 
great  hardship  on  the  appellee  to  strike  out 
section  12  and  retain  the  part  of  section  11 
which  authorizes  all  citizens,  residents,  and 
nonresident  taxpayers  of  the  two  counties 
to  pass  over  the  bridge  free.  It  Is  Impossi- 
ble to  read  those  two  sections  without  reach- 
ing the  conclusion  that  the  Legislature  gave 
that  right  to  the  people  and  taxpayers  of  the 
two  counties  by  reason  of  the  provisions  in 
section  12,  and  that  section  12  was  passed  in 
consideration  of  the  provision  In  section  11. 
No  other  explanation  can  be  given  for  the 
passage  of  the  provisions  referred  to  in  the 
two  sections,  and  the  fact  that  section  11  not 
only  gave  the  citizens  and  residents  of  the 
two  counties,  but  also  the  nonresident  tax- 
payers, the  right  to  use  the  bridge  free, 
strengthens  that  conclusion,  for  surely  the 
Legislature  would  not  have  made  the  exemp- 
tion in  favor  of  the  nonresident  taxpayers, 
bad  it  not  Imposed  the  burden  on  them  of 
contributing,  as  taxpayers,  to  the  payments 
provided  for  in  section  12.  If  the  provision 
in  section  11  had  been  inserted  in  section  12 
BO  as  to  read:  "And  be  it  enacted,  that  in 
consideration  of  said  company  passing  all 
citizens,  residents  and  nonresident  taxpay- 
ers of  said  counties  over  said  bridge  free  of 
toil  or  charges,  the  county  commissioners  of 
Somerset  county  be  and  are  hereby  .required 
to  levy  annually  on  the  assessable  property," 
etc. — using  the  language  of  what  is  now  sec- 
tion 12,  there  could  be  no  doubt  that  the  ex- 
emption from  payment  of  toll  or  charges 
would  have  fallen  with  the  rest  of  the  sec- 
tion, and  as  that  is  unquestionably  the  mean- 
ing of  the  two  sections,  as  they  now  stand, 
we  are  of  opinion  that  ttie  provision  referred 
to  in  section  11  must  fall  with  section  12. 

The  rest  of  the  act  is  applicable  to  the 
incorporation  of  the  company — to  what  the 
title  describes  the  act  to  be— and  after  a 
lapse  of  over  40  years,  during  which  time 
much  of  the  stock  of  the  company  has  doubt- 
less changed  hands,  It  would  be  manifest  in- 
justice to  strike  down  the  whole  charter,  but 
It  would  be  equally  unjust  to  strike  down  the 
section  that  was  clearly  Intended  to  provide 
compensation  for  the  privileges  granted  in 
the  other  section,  and  yet  permit  the  latter 
to  remain  in  force  so  as  to  continue  those 
privllegea  This  conclusion  will  permit  the 
appellee  to  charge  such  toll  as  the  president 
and  directors  may  determine — not  to  exceed 
the  rates  named  in  the  charter.  As  the  char- 
ter is  subject  to  amendment,  those  rates  can 
be  reasonably  regulated  by  the  Legislature, 
if  deemed  excessive  or  unreasonable. 

Inasmuch  as  we  have  reached  the  con- 
clusions already  announced,  it  is  not  neces- 
sary to  discuss  the  question  whether  the 
Legislature  could  validly  make  such  provi- 
sions as  are  contained  in  sections  11  and  12, 
although  we  do  not  understand  it  to  be  de- 
nied by  the  appellant  that  they  were  within 
the  power  of  the  Legislature.    The  question 


involved  in  this  case  Is  not  the  power  to  no 
legislate,  but  whether  the  power  was  validly 
and  constitutionally  exercised,  and  we  there- 
fore will  not  prolong  this  opinion  by  entering 
into  a  discussion  of  the  power  of  the  Legis- 
lature in  such  matters.  Nor  are  we  called 
up(»i  to  consider  other  questions  raised  or 
suggested. 

It  follows  froih  what  we  have  said  that 
the  judgment  must  be  reversed;  and,  as 
there  can  be  no  recovery,  we  will  not  award 
a  new  trial. 

Judgment  reversed,  without  awarding  a 
new  trial,  the  appellee  to  pay  the  costs  above 
and  below. 


(108  Md.  en 
WEBSTEH  V.  P.  W.  MOORE  &  SON. 
(Court  of  Appeals  of  Maryland.    Nov.  12,  1908.) 

1.  EviDKNCB  ({  258*)  —  Admissions  —  Exist- 
ence OF  AOENCT. 

In  an  action  to  recover  the  contract  price 
of  canned  goods  sold  through  a  broker,  where 
the  broker  testified  that  he  represented  both  par- 
ties, but  was  paid  by  plaintiff  in  accordance 
with  custom,  a  letter  from  the  broker  to  plain- 
tiff, saying  that  defendant  had  not  approved 
samples  sent,  and  had  requested  the  broker  to 
have  plaintiff  send  othets,  was  admissible  in 
connection  with  an  offer  to  show  that  the  broker 
was  defendant's  agent. 

[EJfi.    Note. — For   other   cases,    see   Evidence, 
Cent.  Dig.  {(  1006,  1007;   Dec.  Dig.  i  25&»] 

2.  Evidence  ({  472*)— Opiriohs  —  Facts  ob 
Conclusions. 

In  an  action  for  the  contract  price  of  can- 
ned goods,  where  there  was  no  question  that  501 
cases  had  been  sold  and  delivered  at  77^  cents 
per  dozen,  but  not  paid  for,  and  the  only  ques- 
tion was  what  abatement,  if  any,  defendant 
was  entitled  to  for  inferior  quality  thereof,  and 
for  the  nondelivery  of  others  embraced  in  the 
contract,  an  answer  of  a  plaintiff  to  the  ques- 
tion how  much  defendant  owed  him  that  he 
owed  for  501  cases  at  77}^  cents  per^ozen  was 
not  inadmissible  as  an  opmion  upon  the  question 
to  be  determined  by  the  Jury,  but  was  proper; 
it  being  equivalent  to  a  statement  as  to  now 
much  plaintiff  claimed  had  been  delivered  and 
not  paid  for. 

[Ed.    Note.— For  other   cases,    see   EMdence. 
Cent.  Dig.  {{  2186-2195 ;  Dec  Dig.  |  472.«] 

3.  Tbiai.  (8  36»)— Reception  of  Evidence— 
Facts  Conceded  by  Opponent. 

'  l^ere  should  be  no  hard  and  fast  rule  com- 
pelling a  party,  against  his  will,  to  accept  his 
adversary's  concession  of  a  bare  fact  sought  to 
be  proved  in  lieu  of  evidence  legally  admissible 
to  establish  the  fact,  since  In  some  cases  the 
strength  of  a  proponent's  case  woold  be  greatly 
weakened  by  its  application. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  89 ;   Dec  Dig.  {  36.*] 

4.  Appeal  and  Ebbob  (|  1047*)— Review— 
Rabmless  Ebbob  —  Compellino  Pabtt  to 
Accept  Advebsabt's  Concession  of  Fact 
Sought  to  be  Pboved. 

An  action  to  recover  the  contract  price  at 
goods,  compelling  defendant  to  accept  plaintiff's 
concession  of  the  bare  fact  that  the  contract 

grice  was  the  full  market  price,  and  rejecting 
is  evidence  to  establish  that  fact,  which  would 
have  shown  the  contract  price  higher  than  the 
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maiket  price,  was  not  teTersible  error;   it  not 
appearing  that  the  ruling  was  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4146 ;  Dec.  Dig.  S  1047.*] 

5.  Sales  (§  181*)  —  Pebfokuanck  —  Aduisbi- 
BiLriT  OF  Evidence— QuALmr  of  Goods. 

In  an  action  for  the  contract  price  of  can- 
ned goods,  to  prove  that  the  ^oods  delivered 
were  of  the  ^rade  specified,  evidence  was  ad- 
missible showing  that  the  pack  for  the  year  was 
examined  by  witness  each  day,  and  that  the 
goods  were  all  of  the  required  grade,  except  the 
last  day's  pack,  which  was  not  delivered  to  de- 
fendant ;  that  a  portion  embraced  in  the  con- 
tract, but  not  delivered,  were  packed  for  him 
from  the  same  lot  as  were  the  ones  delivered; 
that  another  witness  had  examined  samples  from 
the  foods  delivered,  and  that  they  were  of  the 
required  quality;  and  that  a  buyer  of  another 
canning  company  had  purchased  from  plaintiff 
some  of  the  goods  packed  that  year,  and  that 
they  were  of  the  required  quality. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  SS  480,  481,  483;   Dec.  Dig.  §  181.*] 

6.  SAI.K8  (J  181*)  —  Pkbfobhance  —  Admtssi- 
BrxJTz  of  Evidence. 

In  an  action  for  the  contract  price  of  goods, 
purchased  through  a  broker  by  sample,  which 
had  been  accepted,  where  a  letter  from  the  bro- 
ker's clerk  subsequent  to  the  acceptance  inform- 
ed plaintiff  that  defendant  had  rejected  the  sam- 
ples, a  letter  from  defendant  to  the  broker, 
which  was  referred  to  in  the  clerk's  letter  as 
basis  for  his  statement,  which  made  it  plain  that 
the  samples  rejected  by  defendant  were  not  the 
ones  accepted,  but  were  another  lot  which  had 
been  rejected  by  a  customer  of  defendant,  was 
admissible  to  clear  defendant  of  the  imputation 
of  bad  faith  in  attempting  to  revoke  his  previous 
approval  of  the  samples. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  8  485;   Dec.  Dig.  i  181.*] 

7.  Sauis  (I  181*)  —  Pebfokmanci  —  Admtssi- 
BrLiTY  or  Evidence. 

In  an  action  for  the  contract  price  of  can- 
ned goods,  evidence  that  a  portion  of  the  goods 
embraced  in  the  contract,  but  not  delivered, 
were  subsequently  sold  to  other  persons  as  the 
grade  apecified  in  the  contract,  and  that  other 
portions  of  the  year's  pack  were  sold  as  that 
grade  without  complaint  by  the  purchasers,  was 
not  admissible  to  show  that  the  goods  delivered 
under  the  contract  were  of  the  required  grade. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  f  480;   Dec.  Dig.  {  181.*] 

8.  Sat,E8  (S  174*)— Pebfobmancb— Excttsb  fob 
Nonpebfobmance. 

Where  a  contract  for  (roods  to  be  delivered 
at  successive  periods  provides  for  payment  at 
stated  times  after  such  deliveries,  if  payment 
for  goods  delivered  is  refused,  the  contract  is 
breached,  and  future  deliveries  need  not  be 
made,  so  that,  in  an  action  to  recover  the  price 
of  goods  delivered,  the  buyer  cannot  recoup 
damages  for  failure  to  make  future  deliveries. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  f  4S4;  Dec.  Dig.  {  174.*] 

0.  TbIAI.     (I     258*)— iNSTBDCnONS— RBQTTESia 
— SUFFICIKRCT. 

In  an  action  for  the  contract  price  of  can- 
ned goods,  where  an  essential  element  of  the 
contract  price  was  an  allowance  for  labels  fur- 
nished by  the  bujjer,  a  prayer  for  an  instruc- 
tion which,  in  stating  plaintiffs  right  to  recover, 
referred  to  the  contract  price  contemplated  the 
proper  allowance  for  the  labels. 


Dig. 


[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
ig.  f  646 :   Dec.  Dig.  I  2.58.*] 


10.  Appeal  and  Ebbob  ({  1068*)- HABVLEsa 
Ebrob— Ebboneoub  Chabge  Cubbd  bt  Yeb- 

DICT. 

An  error  in  a  charge  stating  plaintiffs 
right  to  recover  the  contract  price  of  canned 
Roods  in  not  providing  for  an  allowance  to  de- 
fendant  for  labels  furnished,  as  provided  by  the 
contract,  was  cured,  where  the  verdict  provided 
for  the  allowance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4228;   Dec.  Dig.  §  1068.*] 

11.  Afpeai.  and  Ebbob  (§  1078*)- Ebbob 
Waived  in  Appellate  Coubt— Failubb  to 
Abous. 

Alleged  errors  in  rejecting  prayers  which 
are  not  argued  orally  or  in  the  brief  are  presum- 
ed to  be  abandoned  in  the  appellate  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S  4256 ;  Dec.  Dig.  i  1078.*] 

Appeal  from  Circuit  Court,  Dorchester 
County;   Henry  Lloyd,  Judge. 

Action  by  P.  W.  Moore  &  Son  against 
Charles  Webster.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  new 
trial  awarded. 

The  following  prayers  of  plaintiff  were 
granted: 

"(6)  If  the  Jury  believe  from  the  evidence 
that  the  three  car  loads  of  tomatoes,  or  1,500 
cases,  admitted  to  have  been  delivered  to  the 
defendant  by  the  plaintiffs  on  the  2d,  8th, 
and  23d  days  of  October, '  1006,  were  No.  3 
standard  tomatoes,  and  were  of  the  kind  and 
quality  of  the  samples  submitted  to  the  de- 
fendant on  the  8th  day  of  September,  1906, 
and  approved  by  him,  then  In  that  case  the 
plaintiffs  are  entitled  in  this  cause  to  recover 
for  the  last  car  load  of  tomatoes,  or  500 
cases  containing  1,000  dozen  cans,  delivered 
as  aforesaid  to  the  defendant  on  the  23d  day 
of  October,  1906,  at  the  rate  of  77%  cents 
per  dozen,  with  interest,  if  any,  as  the  Jury 
may  allow,  and  also  to  recover  for  the  one 
case  of  sample  tomatoes  admitted  to  have 
been  procured  by  the  defendant  or  his  agent, 
and  which  was  sent  by  the  said  Webster  or 
his  agent  to  a  firm  of  New  Tork,  as  shown  by 
the  evidence,  at  whatever  price  the  said  case 
may  be  found  to  be  worth  at  the  time  of  their 
said  delivery  to  the  said  Webster  or  to  his 
said  agent" 

"(10)  If  they  shall  find  from  the  evidence 
that  the  tomatoes  sold  and  delivered  by  the 
plaintiffs  to  the  defendant  If  they  find  such 
sale  and  delivery,  were  not  No.  S  standard 
tomatoes,  and  were  not  of  the  kind  and  quali- 
ty of  the  samples  submitted  to  the  defendant 
of  September  8,  1906,  and  approved  by  him, 
and  should  further  find  that  the  defendant 
received  the  1,000  cases  of  tomatoes  shown 
by  the  evidence,  and  admitted,  to  have  been 
shipped  to  Pittsburgh,  Pa.,  and  500  cases 
shipped  to  Philadelphia,  Pa.,  and  subsequent- 
ly sold  by  them,  and  received  the  money 
therefor,  and  paid  for  1,000  of  said  cases,  but 
failed  to  pay  for  the  other  500  cases,  then  the 
plaintiffs  are  entitled  to  recover  the  value  of 
said  500  cases  of  tomatoes  at  the  contract 
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price,  less  any  damage,  If  any,  that  they  may 
find  the  defendant  to  have  sustained  by  rea- 
son of  the  said  1,500  cases  of  tomatoes  not 
having  been  No.  3  standard  tomatoes  of  the 
kind  and  quality  of  the  tomatoes  submitted, 
as  aforesaid,  on  September  8, 1906." 

The  following  prayers  of  defendant  were 
granted: 

"(6)  The  Jury  are  instructed  that.  If  they 
find  that  the  plalntifCs  received  the  labels, 
referred  to  In  evidence,  on  or  about  the  20th 
day  of  September,  1006,  and  that  the  plain- 
tiffs made  the  shipments  of  tomatoes  on  the 
2d,  8th,  and  23d  of  October,  1906,  upon  the 
orders  of  the  defendant,  as  testified  to  in  the 
evidence,  then  the  plaintiffs  thereby  waived 
all  provisions  of  the  contract  or  agreement  of- 
fered in  evidence  as  to  the  time  of  the  ship- 
ment of  labels." 

"(S)  If  the  Jury  shall  find  from  the  evi- 
dence that  the  1,000  cases  of  tomatoes  ship- 
ped to  Pittsburgh  by  the  plaintiffs,  as  testi- 
fied to  In  evidence  (if  they  shall  find  the 
same),  were  not  of  the  kind  and  quality  of 
the  samples  Submitted  to  the  defendant  on 
the  8th  day  of  September  and  approved  by 
him,  as  testified  to  in  evidence,  if  the  Jury 
shall  find  the  same,  but  were  of  a  grade  and 
quality  inferior  to  said  samples,  and  were 
not  of  the  grade  known  in  the  canned  goods 
trade  as  'No.  3  standards,'  but  were  of  a 
grade  and  quality  inferior  to  what  is  known 
in  the  canned  goods  trade  as  'No.  3  stand- 
ards,* then  the  Jury  shall  deduct,  from  any 
amount  they  may  find  the  plaintiffs  are  en- 
titled to,  the  difference  between  what  1,000 
cases  of  No.  3  standards  canned  tomatoes  of 
the  grade  and  quality  of  said  samples  would 
have  been  worth  at  Pittsburgh,  and  what 
they  shall  find  the  1,000  cases  mentioned  In 
evidence  as  having  been  actually  shipped 
from  Cambridge  to  Pittsburgh  were  worth  in 
Pittsburgh  on  their  arrival  at  Pittsburgh ; 
and,  if  the  Jury  shall  also  find  that  the  500 
cases  of  tomatoes  shipped  to  Philadelphia  by 
the  plaintiffs,  as  testified  to  in  evidence  (If 
thie  Jury  shall  find  the  same),  were  not  of  the 
kind  and  quality  of  said  samples,  but  were  of 
fl  grade  and  quality  inferior  to  same,  and  not 
of  the  grade  known  in  the  canned  goods 
trade  as  'No.  3  standards,'  but  were  of  a 
grade  and  quality  inferior  to  same,  then  the 
Jury  shall  also  deduct,  from  any  amount  they 
may  find  the  plaintiffs  are  entitled  to,  the  dif- 
ference between  what  500  cases  of  No.  8 
standard  canned  tomatoes  of  the  grade  and 
'quality  of  said  samples  would  have  been 
worth  at  Philadelphia,  and  what  they  find 
the  500  cases  mentioned  In  the  evidence  as 
liaving  been  actually  shipped  from  Cam- 
bridge to  Philadelphia  were  worth  In  Phila- 
delphia on  their  arrival  at  Philadelphia." 

Argined  before  BOYD,  C.  J.,  and  BRISCOE, 
PBARCB,  SCHMUCKBR,  BURKE,  WORTH 
INGTON.  THOMAS,  and  HENRY,  JJ. 

Fred.  H.  Fletcher,  for  appellant.  Emerson 
O.  Harrington,  for  appellee. 


PEARCE,  J.  This  is  an  action  of  assnmp- 
sit  by  the  appellees  to  recover  for  500  cases 
of  canned  tomatoes  sold  and  delivered  to 
the  appellant  Both  parties  are  packers  of 
canned  goods  residing  in  Dorchester  county, 
Md.,  the  plaintiffs  at  Cambridge,  and  the  de- 
fendant at  East  Newmarket  The  memoran- 
dum of  the  contract  executed  in  duplicate, 
is  as  follows :  "Bought  of  Mess.  P.  W.  Moore 
&  Son,  Cambridge,  Md.  For  account  of  Mr. 
Chas.  Webster,  Bast  Newmarket  Md.  2000 
c/8  No.  8  Standard  Tomatoes  at  77%#  per 
dozen  f.  o.  b.  Cambridge,  Md.  Cash  less  1%% 
in  ten  days  from  prompt  shipment  Buyers 
labels  to  be  put  on  free  with  an  allowance  of 
90^  per  M.  Subject  to  approval  of  samples 
submitted  on  Sept  8,  1906.  Prompt  shipment 
of  labels.  Duplicate.  Accepted  tlils  8th 
day  of  Septem'ber  1906.  Chns.  Webster,  Buy- 
er. Accepted  this  8th  day  of  September  1906. 
P.  W.  Moore  &  Son,  Seller."  The  sale  was 
made  through  Edgar  B.  Simmons,  a  canned 
goods  broker,  of  Cambridge.  The  samples 
mentioned  in  this  contract  were  duly  sub- 
mitted, and  were  approved  on  Tuesday  fol- 
lowing the  8th  of  September.  Some  days 
later,  one  case  of  24  dozen  cans  No.  8  stan- 
dard tomatoes  were  gotten  by  Simmons  from 
the  plaintiffs,  to  be  used  as  samples  by  de- 
fendant in  a  contemplated  sale  by  Iiim  to 
Austin  Nichols  &  Co.  of  New  York,  but  it 
does  not  appear  that  the  plalntlfCs  knew  to 
whom  these  samples  were  to  be  sent  On 
September  14th  the  plaintiffs  received  a  let- 
ter of  that  date,  purporting  to  be  signed  by 
Simmons,  bat  written  and  signed  in  his  ab- 
sence, and  without  his  knowledge,  by  a  clerk 
in  his  office,  saying:  "I  am  in  receipt  of  a 
letter  to-day  from  Mr.  Chas.  Webster,  say- 
ing the  samples  you  sent  him  were  not  ap- 
proved, as  they  were  watery  and  Juicy,  and 
requested  me  to  see  you  smd  get  you  to 
send  him  more  samples.  So  please  send  him 
another  lot  of  samples  at  your  earliest  con- 
venience, and  oblige.  Yours  truly."  Between 
September  8th  and  14th  the  price  of  canned 
tomatoes  bad  materially  advanced.  On  Sep- 
tember 15th  the  plaintiffs  wrote  Simmons: 
"Yours  of  14th  inst  received,  saying  that 
Chas.  Webster  did  not  approve  the  samples 
sent  him;  that  they  were  too  Juicy;  and 
as  the  contract  claimed  approval  of  samples, 
and  prompt  delivery  of  labels  which  have  not 
yet  arrived,  we  therefore  deem  the  contract 
broken,  and  the  aforesaid  Instrument  is  null 
and  void.  P.  W.  Moore  &  Son."  On  Septem- 
ber 18th  Webster  and  Simmons  went  together 
to  see  plaintiffs  about  the  performance  of  the 
contract  and  Webster  told  them  he  had  not 
rejected  the  tomatoes,  and  Insisted  on  their 
delivery;  that  Austin  Nichols  &  Co,  to 
whom  the  last  samples  had  been  sent  had 
nothing  to  do  with  the  contract  In  question; 
that  he  (Webster)  was  the  purchaser,  ani 
was  perfectly  satisfied  with  the  tomatoes; 
that  be  then  proposed  the  tomatoes  should  be 
delivered  in  car  lots — 500  case  lots — t  o.  b. 
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Cambridge,  payment  for  each  car  to  be  made 
on  receipt  of  bill  of  lading  (thus  modifying 
tbe  terms  of  the  memorandum  of  sale).  Tbe 
plaintltrs  did  not  then  agree  to  this  proposal, 
bat  did  so  agree  on  the  following  day,  and 
80  notified  Webster  by  phone,  and  that  the 
memorandum  of  September  Sth  was  to  be  the 
guide  as  to  kind  and  Quality  of  goods.  Two 
car  loads  of  500  cases  each  were  accordingly 
shipped  on  October  2d  and  Sth,  respectively, 
and  payment  therefor  wag  made  on  receipt 
of  bill  of  lading.  A  third  car  load  was  ship- 
ped on  October  23d,  and  bill  of  lading  mailed 
to  Webster,  who  refused  to  pay  the  contract 
price  therefor,  because  he  claimed  to  have 
discovered,  since  paying  for  the  two  car 
loads,  that  neither  these  npr  the  third  car 
were  of  the  contract  quality,  whereupon  the 
plaintiffs  refused  to  deliver  the  fourth  car, 
though* Webster  demanded  delivery  thereof. 
The  present  suit  is  for  the  contract  price 
of  the  third  car,  and  for  the  last-mentioned 
case  of  samples.  Webster  claims  to  recoup 
against  the  price  of  the  third  car  the  dam- 
ages resulting  from  the  alleged  Inferiority 
of  all  three  cars,  and  from  the  nondelivery 
of  the  fourth  car.  The  narr.  contains  only  the 
common  counts  and  the  pleas  are  tbe  usual 
general  issue  pleas.  The  verdict  and  judg- 
ment being  for  the  plaintiffs  for  the  contract 
price  of  the  third  car  load,  and  for  the  value 
of  the  last  case  of  samples,  the  defendant 
has  appealed.  Sixteen  exceptions  were  tak- 
en, 15  to  rulings  upon  evidence,  and  1  to  the 
ruling  on  the  prayers. 

The  first  exception  was  to  the  admission 
of  the  letter  of  Simmons  of  September  14th, 
above  quoted,  in  connection  with  the  offer 
to  show  that  Simmons  was  defendant's  agent. 
Simmons  himself  testified  that  he  represent- 
ed both  parties  as  broker,  though  his  broker- 
age was  paid  by  the  plabitiff,  in  accordance 
with  tbe  custom  In  such  transactions.  The 
manifest  purpose  of  the  introduction  of  this 
letter  by  the  plaintiff  was  to  lead  the  Jury 
to  believe,  as  the  plaintiff  may  have  be- 
lieved, that  Webster  had  rejected  the  samples 
submitted  September  Sth  as  the  standard 
for  the  2,000  cases  then  purchased,  and  thus 
to  Justify  the  plaintiffs  in  their  attempted 
cancellation  of  that  contract.  Standing 
alone,  and  unexplained.  It  certainly  tended 
to  support  the  plalntlfTs  view,  and  we  per- 
ceive no  error  in  its  admission. 

After  Perry  W.  Moore,  one  of  the  plaintiffs, 
ha^  given  his  version  of  the  transaction  on 
examination  In  chief,  his  counsel  then  asked 
him,  "What  does  Mr.  Webster  owe  you?" 
to  which  question  the  defendant  objected, 
but  the  court  overruled  the  objection,  and 
after  exception  taken  by  defendant,  the  wit- 
ness answered,  "He  owes  us  for  501  cases  of 
tomatoes  at  77^  cents  per  dozen."  This  con- 
fltitntes  the  second  exception ;  the  ground  l>e- 
ing  that  the  purpose  of  the  question,  and  the 
result  of.  the  answer  permitted,  was  to  enable 
the  witness  to  give  his  opinion  and  decision 
opon  the  precise  question  which  was  for  the 


determination  of  the  Jury,  from  a  considera- 
tion of  all  the  facta  and  circumstances  in  the 
case.  If  such  was  the  purpose  and  effect  of 
the  question  and  answer,  the  ruling  would 
be  Erroneous,  as  was  held  In  Belt  R.  R.  Co. 
Vi  Sattler,  100  Md.  335,  59  Atl.  654,  and  in 
Western  U.  Tel.  Co.  jr.  Ring,  102  Md.  681,  62 
Atl.  801.  But  we  do  not  think  such  was  ei- 
ther the  purpose  or  effect  of  the  answer  elicit- 
ed. There  was  no  dispute  here  that  501 
cases  of  tomatoes  had  been  sold  at  ^^^  cents 
per  dozen,  had  been  delivered,  and  had  not 
been  paid  for  in  whole  or  In  part  The  only 
open  question  under  the  pleadings  and  evi- 
dence for  the  determination  of  the  Jury  was 
what  abatement.  If  any,  the  defendant  was 
entitled  to  from  the  contract  price  of,  these 
500  cases,  by  reason  of  the  alleged  Inferiori- 
ty of  the  1,500  cases  delivered,  and  the  non- 
delivery of  the  remainhig  500  cases.  The 
question,  we  think,  was  equivalent  to  ask- 
ing what  the  plaintiff  claimed  to  have  been 
delivered,  and  not  paid  for,  and  the  answer 
given  would  have  been  strictly  appropriate 
and  responsive  to  such  a  question.  Viewed 
In  that  light,  this  exception  bears  no  analogy 
to  those  In  the  two  cases  relied  on  and  cited 
above,  and  is  not  within  the  reason  on  which 
they  were  decided.  It  would  be  a  narrow 
and  arbitrary  construction  of  that  question 
and  answer  to  hold  that  there  vf  as  reversible 
error  in  their  admission. 

The  third  and  fifth  exceptions  raised  but 
one  question.  In  the  third  Simmons  was  ask- 
ed "What  was  the  value  at  Cambridge  of  No. 
3  standard  tomatoes,  f.  o.  b.  cars  on  Septem- 
ber 8,  1906?"  for  the  purpose  of  showing 
that  the  contract  price  was  the  full  market 
price.  The"  plaintiff  objected,  but  conced- 
ed that  the  contract  price  was.  the  full  mar- 
ket price  that  day,  and  the  court  sustained 
the  objection.  In  the  fifth  exception  while 
the  deposition  of  a  Mr.  Jessup,  taken  under 
a  commission,  was  being  read,  the  following 
question  was  read:  "What  was  the  value  of 
S  lb.  standard  tomatoes  at  Cambridge  f.  o.  b. 
September  8,  19067'  The  answer  in  the 
deposition  was  "seventy-five  cents."  The 
plaintiff  objected  to  the  question,  though  the 
defendant  stated  he  expected  to  show  by  the 
answer  that  he  had  agreed  to  give  a  price 
equal  to  the  market  price  of  that  day,  and 
the  court  sustained  the  objection  on  the 
ground  that  the  matter  thus  proposed  to  be 
proved  bad  already  been  conceded  when  the 
ruling  on  the  third  exception  was  made.  Up- 
on principle  It  would  seem  that  there  ought 
not  to  be  laid  down  a  hard  and  fast  rule 
compelling  a  party,  against  his  will,  to  accept 
his  adversary's  concession  of  a  bsxe  fact 
sought  to  be  proved  In  lieu  of  the  evidence 
by  which  the  fact  Is  proposed  to  be  estab- 
lished. There  are,  no  doubt,  cases  in  which 
no  actual  injustice  would  be  worked  by  such 
a  rule,  but  there  are  others  in  which  the 
strength  of  a  proponent's  case  would  be 
greatly  weakened  by  Its  application.  The 
appellant  has  cited  four  cases  tn  support  of 
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these  ezceptloim,  all  trom  the  Michigan  Court, 
viz.,  John  Hancock  Co.  v.  Moore,  34  Mich. 
41.'  Kimball  Co.  v.  Vroman,  35  Mich.  310,  24 
Am.  Rep.  558,  De  Camp  t.  Scofleld,  75  Mich. 
.44&,  42  N.  W.  9C2,  and  Baumler  v.  Antlau, 
79  Mich.  509,  44  N.  W.  939.  In  the  first  and 
second  of  these  cases  tjfe  concession  would 
have  operated  to  exclude  record  of  documen- 
tary evidence.  In  the  third  it  was  held  that 
the  conceding  of  a  valuable  consideration  for 
a  written  promise  cannot  deprive  the  prom- 
isor of  the  right  to  prove  what  the  consider- 
ation was;  and  In  the  fourth  It  was  held  that, 
though  the  defendant  offered  to  admit  that 
the  plaintiff  was  kept  out  of  possession  of 
certain  premises  by  blm,  plaintiff  was  en- 
titled to  give  evidence  of  the  fact  and  of  the 
attending  circumstances,  the  court  In  that 
case  using  this  emphatic  language:  "The 
right  of  a  plaintiff  to  present  bis  proof  to  the 
Jury  In  his  own  way,  subject  to  the  rules 
of  evidence,  is  a  substantial  and  Important 
one,  of  which  he  cannot  be  deprived  by  the 
proffered  admission  of  the  defendant."  If 
this  is  the  plaintiff's  right,  it  Is  equally  the 
defendant's  right — the-  rule  must  be  appli- 
cable to  both  parties  alike.  We  have  not  be&x 
referred  to  any  other  decisions  in  point,  and 
we  have  discovered  none,  nor  have  we  found 
any  consideration  of  this  question  in  the 
text-books  or  encyclopedias.  The  excluded 
answer  showed  that  the  contract  price  was 
2^  cents  above  the  market  price  of  that  day, 
and  thus  Illustrates  the  obvious  difference 
In  effect  in  some  cases  between  a  naked 
concession  of  a  fact  and  the  production  of  the 
evidence  by  which  the  fact  is  proposed  to 
be  established.  We  have  not  had  pointed 
out  to  us  any  specific  Injury  worked  to  the 
defendant  In  this  case,  by  the  ruling  com- 
plained of;  and,  in  the  absence  of  Injury, 
the  errcMT  cannot  be  held  reversible,  but  we 
cannot  give  our  sanction  to  the  laying  dovrn 
of  a  general  rule  .which  would  deprive  a 
party  of  his  right  to  produce  to  the  jury,  in 
his  own  time  and  way,  the  evidence  upon 
which  be  relies,  and  which  is  legally  ad- 
missible for  that  purpose. 

The  seventh,  eighth,  tenth,  eleventh,  thir- 
teenth, fourteenth,  and  fifteenth  exceptions 
may  be  considered  together.  They  all  re- 
late to  the  admission  of  testimony  by  which 
the  plaintiff  sought  to  show  that  the  1,500 
cases  delivered  were  No.  3  standard  tomatoes 
such '  as  the  contract  specified.  In  the  sev- 
enth one  of  th'e  plaintiffs  was  asked  to  state 
"how  they  packed  their  tomatoes  in  1906, 
and  the  grade  and  quality  of  the  whole  pack 
for  that  year."  The  answer  was  that  the 
whole  pack  was  by  hand,  by  girls,  who 
weighed  34  ounces  of  tomatoes  in  each  can, 
that  witness  personally  supervised  this  pack- 
ing, and  that  each  day's  pack  was  examined 
as  packed,  and  that  all  were  standards  No. 
3  of  fair  quality,  except  the  last  day's  pack, 
which  were  kept  In  a  separate  house,  and 
none  of  which  were  delivered  to  the  defend- 
ant.    The.  eighth  exception  relates  to  400 


cases  labeled  with  defendant's  labels,  and 
designed  for  delivery  to  him  as  part  of  the 
fourth  car  load,  not  delivered  because  of  his 
refusal  to  pay  for  the  third  car  load.  The 
same  witness  (Moore)  was  allowed  to  state 
that  these  400  cases  were  packed  for  Web- 
ster, and  taken  from  the  same  pile  from 
which  the  three  car  loads  were  taken.  In  tbe 
tenth  exception  the  same  vritness,  after  stat- 
ing that  he  had  2,600  cases  on  band  at  the 
end  of  the  packing  season  and  that  Wm.  E. 
Heam  examined  samples  from  these.  Includ- 
ing the  400  cases  above  mentioned,  was  al- 
lowed to  state  that  some  of  the  samples  ex- 
amined by  Heam  were  from  the  same  lot 
from  which  the  1,500  cases  delivered  to  the 
defendant  were  taken,  this  answer  being  al- 
lowed upon  condition  that  It  should  be  fol- 
lowed up  by  Heam's  own  testimony  upuu 
that  point.  In  the  eleventh  exception  the 
same  witness  was  allowed  to  say  that  th<> 
quality  of  the  samples  examined  by  Heam 
were  all  fair  standards.  In  the  thirteenth  ex- 
ception Heam  was  allowed  to  .confirm 
Moore's  statement  in  the  eleventh.  In  the 
fourteenth  exception,  during  the  reading  of 
the  deposition  of  Thos.  J.  Burke,  a  canner 
of  Duluth,  it  appeared  that  he  was  the  vice 
president  and  buyer  for  a  canning  company 
of  that  city,  and  bought  from  the  plaintiff 
in  July,  1907,  500  casep  of  Springfield  brand 
canned  tomatoes,  and  was  allowed  to  state 
that  be  found  them  "satisfactory."  And  in 
the  fifteenth  exception  he  was  allowed  to 
say  these  tomatoes  were  good  quality  of 
standards,  thus  explaining  what  was  meant 
by  the  term  "satisfactory."  It  Is  plain  that 
the  purpose  of  this  testimony  was  to  show 
that  the  1,500  cases  delivered  were  of  the 
character  and  quality  required  by  the  con- 
tract The  objection  made  to  all  this  tes- 
timony is  that  the  issue  in  the  case  was  the- 
qualify  and  character  of  the  1,500  cases  de- 
livered, and  that  this  could  not  be  estab- 
lished either  by  evidence  as  to  the  method  pur- 
sued in  the  packing  of  that  year,  or  only  evi- 
dence as  to  the  quality  of  any  other  part  of 
the  pack  of  that  year,  but  after  a  careful 
consideration  of  this  objection,  we  do  not 
think  it  should  be  sustained.  It  was  not 
In  the  power  of  the  plaintiffs  to  produce 
the  tomatoes  delivered  to  the  defendant,  and 
the  evidence  they  offered  was  the  best  evi- 
dence obtainable.  Ames  v.  Qulmby,  106  U» 
S.  342,  1  Sup.  Ct  116,  27  L.  Ed.  100.  If 
they  were  not  permitted  to  Introduce  that 
evidence,  their  mouths  were  sealed,  except  to- 
affirm  merely  that  the  goods  complied  with 
the  contract  Stirely  evidence'that  the  plain- 
tiffs packed  but  one  grade  and  quality  of 
goods  that  year,  and  this  designated  No.  S 
standard,  that  the  work  was  done  by  compe- 
tent and  careful  employ^,  and  under  con- 
stant and  careful  supervision,  and  that  a 
disinterested  and  competent  person  examined 
samples  from  all  the  2,600  cases  packed.  In 
addition  to  the  1,500  cases  sold  the  defend- 
ant, and  pronounced  thfem  all  to  be  good  No. 
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3  standards,  afforded  gome  reasonable  ground 
for  the  belief  that  they  were  all  of  the  same 
grade  and  quality,  and  constituted  Informa- 
tion ^irhich  ought  not  to  have  been  withheld 
from  the  jury,  and  In  our  opinion  there  maa 
no  error  in  these  rulings. 

The  fourth  and  sixth  exceptions  were  tak- 
en to  the  exclusion  of  the  following  letter 
offered  In  evidence  by  the  defendant:  "E3ast 
Newmarket.  Md.  9/13-1906.  Mr.  E.  B. 
Simmons,  Cambridge  Md. — Dear  Sir:  I  in- 
close a  letter  received  to-day  from  Austin 
Xlchols  &  Co.  concerning  those  samples 
sent  by  P.  W.  Moore.  Surely  those  samples 
could  not  have  been  like  those  cut  in  your 
office.  I  regret  that  Austin  Nichols  &  Co. 
should  fail  to  approve  these  samples,  as  It 
may  cause  some  delay  in  getting  them  out. 
However,  if  Mr.  Moore  will  send  me  another 
case  of  samples,  I  will  see  what  I  can  do  in 
other  directions.  Tours  truly,  Chas.  Web- 
ster." It  is  apparent  that  this  letter  Is  the 
same  referred  to  by  Simmons  In  his  letter 
of  September  14th,  which  had  been  previous- 
ly admitted,  and  it  at  least  tends  to  itrove, 
if  it  does  not  conclusively  prove,  that  the 
samples  referred  to  in  the  letter  of  the  14th 
Inst,  were  not  those  sent  with  the  contract 
in  suit,  but  were  those  subsequently  fur- 
nished and  sent  to  Austin  Nichols  &  Co.,  not 
being  connected  in  any  way  with  this  con- 
tract. The  letter  of  the  14th,  written  by  a 
clerk  of  Simmons,  without  his  knowledge  or 
that  of  Webster,  unexplained  by  this  letter, 
tended  to  show  an  attempt  by  Webster  to 
reject  samples  he  had  already  approved  as 
the  basis  of  this  contract,  and  iC  was  of- 
fered with  that  purpose,  in  order  to  Justify 
the  plaintiffs  in  their  proposed  cancellation 
of  the  contract  of  the  8th  Inst.  Simmons 
acted  as  agent  for  both  parties  In  that  trans- 
action, and  fairness  requires  that  this  letter 
of  Webster  to  him,  as  such  agent,  should  be 
admitted  in  explanation  of  Simmons'  letter 
of  the  14th  Inst.  The  principle  which  so  re- 
quires was  applied  in  Roe  v.  Day,  7  Car.  & 
Payne,  705,  and  In  Watson  v.  Moore,  7  Car. 
&  Kirwan,  627,  cited  in  note  to  Grecnlcaf 
on  I^rldence,  vol.  1,  {  201.  In  the  latter  case, 
a  letter  from  defendant's  attorney  purport- 
ing to*  be  an  answer  to  a  letter  to  him  from 
plaintiff's  attorney,  previously  admitted,  was 
objected  to  by  the  plaintiff,  but  was  admitted 
by  Chief  Baron  Pollock,  who  said:  "If  you 
do  not  like  to  put  in  the  letter  of  Messrs. 
Frankum  and  Bartlett  to  which  this  is  an 
answer,  you  should  not  give  this  letter  in 
evldenca  You  should  either  put  in  both  the 
letters  or  neither."  We  think  there  was  er- 
ror in  these  rulings.  The  appellees  contend 
that,  if  admitted.  It  could  not  have  affected 
the  issues  on  any  point,  and  was  therefore 
not  reversible  error.  But  that  ruling  left 
the  defotdant  under  the  imputation  of  bad 
faith  In  attempting  to  revoke  his  previous 
approval  of  the  samples  of  the  Sth  inst.,  and 
It  is  impossible  to  determine  how  far  this 
imputation  may  have  affected  the  Jury  In 


their  consideration  of  the  defendant's  good 
faith  in  bis  subsequent  assertion  that  the 
three  car  loads  delivered  were  Inferior  In 
quality  to  the  samples  by  which  they  were 
sold. 

The  ninth  and  twelfth  exertions  may  be 
considered  together.  In  the  ninth  Perry  W. 
Moore  was  allowed  to  state  that  the  400 
cases  labeled  for  Webster,  but  not  delivered 
because  he  failed  to  pay  for  the  third  car, 
were  subsequently  sold  to  parties  in  Min- 
nesota "as  standard  No.  3  tomatoes,  and 
were  accepted  by  them  as  such."  In  the 
twelfth  the  same  witness  was  allowed,  to 
state  that,  in  addition  to  the  1,500  cases  de- 
livered to  the  defendant,  he  packed  that 
year  2,000  other  cases,  and  had  sold  all  these 
"for  No,  8  standards,  and  at  No.  3  standard 
prices,"  without  complaint  as  to  any.  The 
issue  Involved  In  these  exceptions  was  the 
quality  and  grade  of  the  1,500*  cases  deliver- 
ed to  Webster,  and  this  could  notrbe  estab- 
lished by  proof  that  any  other  part  of  their 
pack  was  sold  and  delivered  as  standards, 
even  though  without  complaint  by  the  pur- 
obaser.  Selling  an  article  as  of  certain 
grade  and  quality  is  far  from  proof  that  it 
actually  was  of  such  grade  and  quality,  and 
the  evidence  in  this  case  shows  that  subse- 
quent to  Webster's  purchase  the  market  price 
of  canned  goods  advanced  largely,  and  so 
remained  for  a  considerable  period,  a  cir- 
cumstance which  always  goes  far  to  remove 
slight, objections  to  defects,  and  to  reconcile 
purchasers  to  contracts  which  they  might 
otherwise  seek  to  repudiate.  We  think  un- 
der the  seventh,  eighth,  tenth,  eleventh,  thir- 
teenth, fourteenth  and  fifteenth  exceptions, 
the  plaintiffs  were  allowed  full  latitude  as 
to  the  proof  of  the  quality  and  grade  of  the 
goods  delivered  to  the  defendant,  and  that 
there  was  error  in  the  ruling  on  th«  ninth 
and  twelfth  exceptions. 

This  brings  us  to  the  'rulings  on  the 
prayers.  Only  the  sixth  and  tenth  prayers 
of  the  plaintiffs,  and  the  sixth  and  eighth 
prayers  of  the  defendant,  were  granted,  and 
by  these  we  think  the  case  was  fairly  and 
fully  submitted  to  the  Jury.  The  defendant's 
sixth  prayer  is  not  Important,  but  the  grant- 
ed prayers  will  be  set  out  by  the  report- 
er. The  defendant  objects  to  the  plalntifTs 
granted  prayers  on  two  grounds:  First,  that 
they  Ignore  the  right  claimed  by  the  defend- 
ant to  recoup  for  damages  growing  out  of 
the  plaintiff's  failure  and  refusal  to  deliver 
the  fourth  car  of  tomatoes,  after  defendant's 
refusal  to  pay  for  the  third  car  delivered; 
and,  second,  because  he  alleges  that  these 
two  prayers  do  not  direct  or  permit  any  al- 
lowance for  the  12,000  labels  used  in  the 
third  car.  The  first  objection  is  disposed  of 
by  the  case  of  Baltimore  City  v.  Schaub,  96 
Md.  635,  54  Atl.  106,  and  McGrath  v.  Oeg- 
ner,  77  Md.  331,  26  Atl.  502,  39  Am.  St.  Rep. 
415.  These  cases  determine  that,  where  a 
contract  for  the  sale  of  goods  to  be  deliver- 
ed at  soccessive  i)erlods,  provides  for  pay- 
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ment  at  stated  times  after  snch  deliveries, 
tben  if  payment  for  goods  delivered  is  re- 
fused, such  refusal  is  a  breacli  of  contract 
wliich  justifies  the  seller  In  refusing  to  matce 
further  deliveries,  and  in  an  action  by  him 
to  recover -the  price  of  goods  delivered,  the 
buyer  is  not  entitled  to  recoup  damages  for 
failure  to  make  further  deliveries.  The  sec- 
ond objection  we  do  not  think  should  pre- 
vail. The  tenth  prayer,  properly  viewed  and 
interpreted,  contemplates  the  proper  allow- 
ance for  labels.  It  refers  to  the  contract 
price,  and  the  essential  element  of  the  con- 
tract price  is  the  allowance  provided  by  the 
contract  for  the  labels.  The  sixth  prayer  is 
defective  in  neither  expressly  providing  for 
this  allowance,  nor  in  impliedly  so  providing, 
by  reference  to  the  contract,  and  if  the  ver- 
dict did  not  cure  this  defect.  It  would  be 
ground  for  reversal  if  that  was  the  only 
granted  prayer.  Biit  it  will  be  seen,  on  ref- 
erence to^he  verdict  and  an  examination  of 
the  calculation  by  which  it  was  reached,  the 
allowance  for  labels  was  made  by  the  jury. 
Their  verdict  was  rendered  November  15, 
1907,  for  the  sum  of  $813.22.  It  was  reach- 
ed in  this  way: 

1,000  dozen  cans  at  7TH  cents  per  dozen |77B, 

1  case  samples  t  dozen  cans  at  71%  cents  per 
dozen 1.SS 

I776.B5 
Credit  allowance  tor  12,000  labels  on  12,000 
cans   10.80 


res.7s 

Tb«  contract  provided  tor  aa  allowance  of 
ten  days  tor  casb  payment  Tbe  tblrd  cor 
was  sJblpped  October  Z3,  1906,  so  tbat  inter- 
est should  bpgln  on  November  8,  1906.  In- 
terest on  $765.75  from  November  3,  1906,  to 
date  of  verdict  November  16,  1M7 47.47 

IS13.22 

•—Which  Is  tbe  exact  amount  of  the  verdict 
rendered. 

This  demonstrates  that  the  jury  were  not 
misled,  either  by  the  omission  of  any  refer- 
ence in  tbe  sixth  prayer  to  the  allowance  for 
labels,  or  by  the  obscurity  of  the  reference 
thereto  in  the  tenth  prayer,  and  that  they 
did  in  fact  make  the  proper  allowance 
therefor.  There  was  thus  no  injury  worked 
by  either  of  these  prayers.  The  defendant's 
sixth  and  eighth  prayers  which  were  grant- 
ed gave  them  ail  the  law  to  which  they  were 
entitled.  The  appellant's  first  prayer  as- 
serted tbat  there  was  no  legally  sufficient 
evidence  to  show  that  the  terms  of  the  orig- 
inal contract  were  ever  changed,  and  the 
seventh  that  there  was  no  legally  sufficient 
evidence  under  the  pleadings  to  entitle  the 
plaintifiF  to  recover.  These  were  not  argued, 
either  orally  or  in  tbe  appellant's  brief,  and 
were  presumably  abandoned.  In  any  event 
they  were  properly  rejected.  The  remaining 
prayers  of  the  defendant  all  denied  the  plain- 
tlfTs  right  of  rescission,  and  were  properly 
rejected. 


For  the  errors  In  the  mllng  on  Che  fonrtb, 
sixth,  ninth  and  twelfth  exceptions,  the  jadg- 
ment  must  be  reversed. 

Judgment  reversed,  with  costs  to  the  ap- 
pellant above  and  below,  and  new  trial 
awarded. 


(104  ICe.  121) 

HEAtET  V.   SPAULDING. 

(Supreme  Judicial  Coart  of  Maine.    March  24, 
1908.) 

1.  Torts  (|  18*)— Acts  Done  in  Retaijatiok. 

Though  injurious  acts  done  in  self-defense 
may  be  justifiable,  such  acts  done  for  retalia- 
tion are  not  justifiable  by  the  law. 

JFA.  Note.— For  other  cases,  see  Torts,  Gent. 
Dig.  §  25 ;    Dec.  Dig.  {  18.*] 

2.  Defenses — Retaliation. 

If  acts  begun  in  self-defense  are  extended 
to  retaliate  for  injuries  received,  they  become 
unlawful. 

8.  AD.T0ININO  Landowrebs  (S  6*)— Pence  — 

"Nuisance." 

One  may  erect  upon  bis  own  land  a  fence 
as  much  higher  titan  six  feet  as  may  i>e  neces- 
sary to  protect  himself,  his  family,  and  his 
property  from  annoyances  inSicted  or  threaten- 
ed by  his  neiglibor;  but  if  he  build  the  fence 
still  higher  for  the  malicious  purpose  of  annoy- 
ing his  neighbor,  in  turn,  such  extra  height  is 
unlawful  and  a  private  "nuisaiice"  under  tbe 
statute  Rev.  St.  c.  22.  §  6. 

[Kd.  Note.~For  other  cases,  see  Adjoining 
Landowners,  Cent  Dig.  H  52,  81 ;  Dec  Dig.  I 
6;*    Nuisance,  Cent.  Dig.  {  2. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  .pp.  4855-4864 ;   vol.  8,  p.  7734.] 

4.  Adjoinino  Landownebs  (J  6*)  — Pbivats 
"Nuisance"— Fence  — PuKPOSE  —  Annot- 

ANCE. 

In  determining  whether  such  fence  is  a 
private  nuisance  under  tbe  statute,  it  is  not  nec- 
essary to  show  that  the  purpose  of  annoyance 
was  the  sole  purpose.  It  is  enough  to  show  that 
it  was  the  dominant  one. 

[EM.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Cent.  Dig.  §!!'  o2,  81 ;  Dec.  Dig.  i 
6;*    Nuisance,  Cent.  Dig.  {  2.] 

(Official.) 

On  Motion  from  Superior  Court,  Kennebec 
County. 

Action  on  tbe  case  by  Bessie  A  Healey 
against  Dexter  H.  Spa  aiding.  Verdict  for 
defendant,  and  plaintiff  moves  for  a  new 
trial.  Motion  sustained,  and  verdict  set 
aside. 

Action  on  the  case  brought  by  tbe  plain- 
tiff in  the  superior  court,  Kennebec  county, 
to  recover  damages  for  an  alleged  private 
nuisance  maintained  by  the  defendant,  con- 
sisting of  a  tight  board  fence,  12  feet  In 
height,  erected  on  land  of  the  defendant  and 
near  the  dividing  line  between  the  plalntUTs 
lot  and  the  defendant's  lot  The  declara- 
tion in  tbe  plaintiffs  writ  is  as  follows: 

"In  a  plea  of  the  case,  for  t)iat  tbe  plaintiff 
says  tbat  she  is  the  owner  and  occnpant  of 
a  lot  of  land  situate  on  the  westerly  side  of 
Burleigh  street.  In  the  city  ot  Watervllie,  In 
said  county  of  Kennebec,  upon  which  stands 
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b«r  residence  numbered  28  In  the  numbering 
of  tbe  buildings  on  said  Bnrlelgb  street,  and 
bounded  northerly  by  a  lot  of  land  on  said 
Burlelgb  street,  occupied  by  the  defendant, 
and  upon  whicb  the  house  occupied  by  tlie 
defendant  as  a  dwelling  now  stands. 

"And  tbe  plalntUT  says  that  on  the  SOtb 
'  day  of  July,  A.  D.  1906,  tbe  defendant  ma- 
lldously  erected,  and  since  that  date  has 
maliciously  kept  and  maintained  upon  said 
lot  occupied  by  him,  for  the  purpose  of  an- 
noying the  plaintiff,  a  tightly  built  fence  or 
structure  In  the  nature  of  a  fence,  unneces- 
sarily exceeding  6  feet  In  height,  to  wit,  of 
the  height  of  12  feet,  from  near  tbe  front 
of  said  lot  on  Burleigh  street  along  tbe  line 
or  near  the  line  that  divides  tbe  lot  of  land 
of  tbe  plaintiff  from  that  occupied  by  the 
defendant,  for  tbe  distance  of  85  feet 

"That  said  fence  or  structure  In  the  nature 
of  a  fence  Interfered  with  tbe  passage  of 
light  and  air  to  tbe  windows  on  the  norther- 
ly Bide  of  tbe  plaintiff's  said  residence,  and 
the  view  in  a  northerly  direction  from  the 
windows  in  plalntifTs  said  residence  Is  ob- 
structed by  said  fence  or  structure  in  the 
aature  of  a  fence,  whereby  tbe  rooms  in  the 
northerly  part  of  plalntlfTs  said  residence 
are  darkened,  made  less  pleasant  and  fit  for 
occupancy.  And  the  plaintiff  alleges  that 
said  fence  or  structure  in  the  nature  of  a 
fence  Injures  berln  the  comfort  and  enjoy- 
ment of  her  said  estate  and  her  said  prop- 
erty. Wherefore,  by  virtue  of  the  statute  In 
such  case  made  and  provided,  an  action  bath 
accrued  to  the  plaintiff  to  recover  of  the 
defendant  the  damages  sustained   thereby." 

Plea,  the  general  issue,  with  brief  state- 
ment as  follows: 

"And,  for  a  brief  statement  of  special 
matter  of  defense  to  be  used  under  tbe  gen- 
eral Issne  pleaded,  tbe  defendant  further  says 
that  plaintiff  was  at  the  time  of  erection  of 
the  fence  complained  of  and  for  many  years 
prior  thereto  bad  been  and  still  is  a  com- 
mon scold  and  public  nuisance  causing  con- 
stant and  extreme  annoyance  and  injury  to 
all  persons  In  her  vicinity,  and  that  she  caus- 
ed great  and  continuous  annoyance  to  de- 
fendant and  bis  family,  and  abused,  insulted, 
and  slandered  bimself,  bis  wife,  and  bis 
little  child. 

"And  defendant  further  says  that  plaintiff, 
with  her  two  minor  daughters,  who  lived 
with  her  in  tbe  house  mentioned  at  the  time 
of  and  before  the  erection  of  the  fence  com- 
plained of,  were  in  tbe  habit  of  constantly 
mocking,  reviling,  and  ridiculing  defendant, 
bis  wife,  and  little  child. 

"And  defendant  further  says  that  plain- 
till  at  and  before  tbe  erection  of  tbe  fence 
complained  of  was  in  tbe  habit  of  throwing, 
putting  and  placing  upon  his  lot  and  upon 
bis  property  thereon  dust,  dirt,  and  refuse, 
to  the  great  damage  and  Injury  of  his  said 
lot  and  property. 

"And  defendant  says  that  tbe  annoying, 
iajorioos  aad°  insultlnK  practices  above  al- 


luded to  were  practiced  and  carried  on  by 
plaintiff  and  her  said  minor  daughters  living 
-with  her  in  tbe  house  mentioned  from  tbe 
piazzas  and  windows  on  the  side  of  her  bouse 
next  to  bis  house  and  lot,  wherefore  be  erect- 
ed the  fence  complained  of  to  protect  bis 
property  and  to  secure  peace  and  quiet  for 
his  family  and  bimself." 

Verdict  for  defendant  Tbe  plaintiff  then 
filed  a  general  motion  for  a  new  trial. 

Rev.  St  c  22,  I  6,  relating  to  a  fence 
as  a  private  nuisance,  provides  as  follows: 
"Any  fence  or  other  structure  in  tbe  nature 
of  a  fence,  unnecessarily  exceeding  six  feet 
in  height  maliciously  kept  and  maintained 
for  tbe  purpose  of.  annoying  the  owners  or 
occupants  of  adjoining  property,  shall  be 
deemed  a  private  nuisance." 

Argued  before  EMEItY,  C.  J.,  and  WHITB- 
HOU8B,  STUOUX,  SAVAGB,  PEABODI, 
and  KINO,  JJ. 

Charles  F.  Johnson,  for  plalbtlff.  Harvey 
D.  Eaton  and  Warreu  O.  Fhllbrook,  for  de- 
fendabt 

EMERY,  a  J.  Tbe  plaintiff  and  defend- 
ant owned  and  occupied  dwellings  on  small 
adjoining  lots  In  a  city.  The  defendant  built 
on  bis  lot  but  close  to  the  plaintiff's  lot,  and 
within  a  foot  of  her  bouse,  a  tight  board 
fence  extending  from  tbe  street  some  35 
feet  back.  For  a  few  feet  next  to  the  street 
tbe  fence  was  about  six  feet  bl;;b,  but  for 
the  rest  of  the  distance  It  was  some  twelve 
feet  high,  and  up  nearly  even  with  tbe  tops  of 
tbe  plaintiff's  lower  story  windows.  It  prac- 
tically shuts  in  her  back  porch,  materially 
darkens  her  lower  story  rooms  on  that  side, 
aud  shuts  off  her  view  along  the  street  in 
that  direction.  She  claims  that  tbe  fence  was 
unnecessary,  and  was  built  maliciously  for 
the  purpose  of  annoying  her,  against  tbe 
provisions  of  the  statute.  Rev.  St  c  22, 
{  9. 

The  defendant  denies  that  tbe  fence  was 
built  maliciously  for  tbe  purpose  of  annoying 
tbe  plaintiff,  and  claims  it  was  built  to 
protect  himself  and  family  from  persistent 
insulting  and  annoying  language  and  con- 
duct on  tbe  part  of  the  plaintiff  and  her  fam- 
ily. Whether  that  was  the  real  dominant 
motive  for  building  tbe  fence  was  the  ques- 
tion, as  tbe  defendant  admits  such  a  fence 
was  not  necessary  for  any  other  purpose. 

The  Jury  found  for  the  defendant  but  we 
think  enough  appears  from  the  defendant's 
own  testimony  to  make,  it  clear  tbiit  tbe 
Jury  erred,  either  in  their  understanding  of 
the  law  or  of  tbe  force  of  the  testimony.  It 
was  not  necessary  for  tbe  plaintiff  to  prove 
that  malice,  tbe  purpose  to  annoy,  was  the 
sole  motive  for  building  tbe  fence.  It  was 
only  necessary  to  prove  that  such  was  tbe 
dominant  motive.  Granting,  as  claimed,  that 
tbe  plaintiff  and  her  daughters  annoyed  the 
defendant  and  his  family  by  using  oppro- 
brious epithets,  by  mocking  pantomime^  and 
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by  shaking  dirty  rugs  bo  that  the  dust  would 
blow  on  the  defendant's  line  ot  washed 
clothes  (and  the  annoyance  does  not  appear 
to  have  been  anything  more),  the  tenor. of 
the  defendant's  testimony  'shows  that  he  was 
not  a  patient  sufferer  acting  only  on  the  de- 
fensive. He  was,  In  his  turn,  an  aggres- 
sor and  an  exasperating  aggressor.  His  ag- 
gressions appear  to  have  been  the  beginning 
of  the  troubles.  His  testimony  showed  much 
animosity  against  the  plaintiff  and  a  dlqrasl- 
tion  to  Ignore  her  rights.  All  this,  and  the 
extraordinary  and  unnecessary  height  of  the 
fence  (12  feet),  causing  such  serious  injury 
to  the  plaintiff  and  her  property,  satisfy  us 
notwithstanding  the  yerdlct  of  the  Jury  that 
the  fence  was  built  to  that  extreme  height 
more  for  retaliation,  for  punishment,  than 
for  defense.  We  fear  the  jury  did  not  have 
In  mind  the  distinction  bet^'een  retallatiou 
and  defense.  The  lay  mind  Is  too  apt  to 
reg^ard  retallajtlon  as  Justifiable,  but  the  law 
never  does.  In  a  well-ordered  state  no  one 
is  allowed  to  retaliate  for  any  injury.  He 
must  resort  to  legal  remedies,  which  are 
ample.  The  defendant  had  complete  protec- 
tion from  the  plaintlfTs  annoying  conduct  In 
the  statute  (Pub.  Laws  1905,  p.  183,  C.  167), 
or  by  a  much  lower  fence. 

Motion  sustained. 

Verdict  set  aside. 


(IM  He.  108) 

PHILLIPS  VILLAGE  CORPORATION  v. 
PHILLIPS  WATER  CO. 

(Supreme  Judicial  Court  ot  Maine.    March  17, 
1908.) 

1.  Municipal  Cobpobations  (8  67*)— Powers 
—Express  and  Iupued. 

A  Tillage  corporation,  being  a  creature  of 
the  statute,  has  only  such  powers  as  are  con- 
ferred by  statute  or  by  necessary  implicntion. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  (  144;  Dec.  Dig.  § 
57.*1 

2.  Specific  Pebfobu ance  ({  86*)— Cohtkacts 

ENFOBGEABLB— VlIXAGE  CONTBACTS— ULTBA 

Vibes. 

When  a  village  corporation  has  made  a 
contract  ■which  is  ultra  vires,  a  bill  in  equity 
brought  by  itself  for  the  specific  i>erformance  of 
the  same  cannot  be  maintained. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  {  107 ;   Dec.  Dig.  |  36.*] 

8.  Watebs  AND  Wateb  Coubses  (I  183*)— 
Wateb  WoBKS— Pubchase  by  City. 

When  a  village  corporation  is  only  invested 
with  power  "to  raise  such  sums  of  money  as 
may  be  sufficient  for  the  support  of  a  suitable 
number  of  hydrants  in  case  water  is  brought 
into  its  limits  in  a  suitable  manner  and  sufficient 
quantity,  and  suitable  fire  engines,  engine  houses, 
hose,  buckets,  hooks,  and  ladders,  and  provide 
a  sufficient  quantity  of  water  in  the  different 
parts  of  said  corporation  for  the  extin^isbment 
of  fire  and  for  organizing  and  maintainmg  within 
its  limits  an  efficient  fire  department,"  and  has 
no  power  to  raise  money  for  any  other  purpose, 
such  corporation  has  no  authority  to  enter  into 
a  contract  with  a  water  company  providing  that, 
after  the  expiration  of  a  term  of  years,  the  cor- 


poration should  have  the  right  to  purchase  the 
water  company's  entire  plant  at  an  appraised 
value  to  be  fixed  by  three  appraisers,  chosen 
one  by  the  corporation,  one  by  the  water  com- 
pany, the  third  by  these  two,  and,  on  payment 
of  the  price  so  determined,  that  the  water  com- 
pany should  transfer  to  the  corporation  its  en- 
tire plant,  and,  if  such  corporation  does  enter 
into  such  a  contract,  it  is  ultra  vires. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §  278 ;  Deo.  Dig.  f 
183.*] 

4.  Watebs  and  Wateb  Cotjbses  (5  183*)  — 
Water  Wobks— Pubchase  by  City— Meth- 
od OF  EXEBCISINO  POWEB. 

When  a  village  corporation  has  made  a 
contract  for  the  purchase  of  the  plant  of  a  wa- 
ter company,  and  which  contract  was  ultra 
vires  at  the  time  it  was  made,  and  afterwards 
by  a  legislative  act  such  corporation  has  been 
authorized  to  "vote  to  purchase  the  entire  works 
and  rights"  of  the  water  company  "for  such 
sums  of  money  as  may  be  adjudged  payable  ac- 
cording to  the  terms"  of  the  contract,  such  au- 
thority may  have  a  retrospective  action  and 
make  valid  the  contract,  but,  when  the  corpora- 
tion attempts  to  avail  itself  of  the  granted  pow- 
er, it  must  proceed  according  to  the  terms  of 
the  act,  and  first  "vote  to  purchase,"  etc.,  "for 
such  sums  of  money  as  may  be  adjudged  pay- 
able," etc.,  before  it  can  maintain  a  bill  in 
equity  for  the  specific  performance  of  the  con- 
tract. 

[Ed.  Note.— For  other  casesj,  see  Waters  and 
Water  Courses,  Cent.  Dig.  f  278 ;  Dec.  Dig.  | 
183.*] 

(Official.) 

Report  fr<»n  Supreme  Judicial  Court. 
Franklin  County,  In  Equity. 

Bill  for  speciflc  performance  by  the  Phillips 
Village  Corporation  against  the  Phillips  Wa- 
ter Company.  Case  reported  to  the  law  court 
for  determination.    Bill  dismissed. 

Bill  In  equity  brought  by  the  plaintiff  cor- 
poration against  the  defendant  water  compa- 
ny for  speciflc  performance  of  article  10  of 
a  certain  written  contract  entered  Into  be- 
tween the  plaintiff  corporation  and  the  de- 
fendant water  company  September  15,  1896, 
whereby  the  plaintiff  corporation  sought  to 
compel  the  defendant  water  company  to  select 
an  appraiser  as  provided  in  said  article  10. 

The  plaintiff  corporation  was  Incorporated 
under  the  provisions  of  chapter  490,  p.  667, 
Prlv.  &  Sp.  Laws  1885,  and  by  the  provisions 
of  chapter  141,  p.  177,  Prlv.  &  Sp.  Laws  1887. 
Section  2  of  said  chapter  490  was  amended 
so  as  to  read  as  follows: 

"Said  corporation  Is  hereby  Invested  with 
power,  at  any  legal  meeting  called  fop  the 
purpose,  to  raise  such  sums  of  money  as  may 
be  sufficient  for  the  snpport  of  a  suitable 
number  of  hydrants,  in  case  water  Is  brought 
Into  its  limits  in  a  suitable  manner  and  suffi- 
cient quantity,  and  suitable  Are  engines,  en- 
gine houses,  hose,  buckets,  hooks  and  ladders, 
and  provide  a  snfliclent  quantity  of  water  In 
the  different  parts  of  said  corporation  for 
the  extinguishment  of  fire  and  for  organising 
and  maintaining  within  Its  limits  an  efficient 
fire  department  and  no  money  shall  be  raised 
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for  any  oHier  purpose  except  as  above  speci- 
fied." 

September  15,  1896,  the  plaintiff  corpora- 
tion and  the  defendant  water  company  enter- 
ed Into  a  written  contract  as  aforesaid  In  re- 
lation to  a  supply  of  water  for  the  extin- 
guishment of  fires  within  the  limits  of  the 
plaintiff  corporation,  and,  in  addition  there- 
to, by  article  10  of  the  contract,  further 
agreed  as  follows: 

"Art  10.  It  Is  further  agreed  that  said  cor- 
poration shall  have  the  right  to  purchase  the 
company's  entire  works  and  rights  at  the  ex- 
piration of  ten  years  from  the  date  of  this 
contract,  for  ten  per  cent  additional  to  their 
appraised  value,  to  be  determined  as  herein- 
after provided.  And  it  is  further  agreed 
that,  at  the  expiration  of  twenty  years  froln 
the  date  of  this  contract,  the  said  corpora- 
tion shall  have  the  right  to  purchase  said 
company's  entire  works  and  rights  at  their 
appraised  value,  to  be  determined  as  herein- 
after provided. 

"In  case  the  corporation  should  avail  Itself 
of  this  option  and  purchase  said  waterworks, 
it  is  agreed  and  understood  that  they  shall 
have  appraised,  take  over  and  pay  for  all  the 
property,  rights  and  franchises  of  said  com- 
pany, and  shall  assume,  perform  and  carry 
out  all  agreements  made  by  said  company, 
and  the  said  company  shall,  on  payment  of 
the  price  determined,  make  all  deeds,  convey- 
ances, assignments  and  transfers,  necessary 
to  carry  into  effect  this  article  of  this  agree- 
ment 

"For  the  purpose  of  ascertaining  the  value 
of  said  waterworks,  for  the  purposes  covered 
by  this  article,  it  Is  agreed  that  said  corpora- 
tion may  select  one  appraiser,  said  water 
company  one  appraiser,  and  those  two  select 
a  third,  and  that  said  committee  so  formed 
and  created,  after  due  notice  and  hearing  giv- 
en all  parties  interested  shall  appraise  and 
fix  the  value  of  said  waterworks  and  all  the 
property  of  said  company,  and  the  sum  at 
which  said  corporation  shall  have  the  right 
to  purchase  and  take  over  said  works,  rights, 
franchises  and  otlier  property." 

By  the  provisions  of  chapter  1C2,  p.  191, 
Prlv.  &  Sp.  Laws  1905,  the  aforesaid  chapter 
490  as  amended  by  the  aforesaid  chapter  141 
was  further  amended  by  adding  to  said  chap- 
ter 490  sections  12  and  13;  section  12  reading 
aa  follows: 

"Sec.  12.  Said  Phillips  Village  Corpora- 
tion at  any  legal  meeting  called  for  that  pur- 
pose may  vote  to  purchase  the  entire'  works 
and  rights  of.  the  Phillips  Water  Company 
for  such  sums  of  money  as  may  be  adjudged 
payable  according  to  the  terms  of  article  ten 
of  the  contract  entered  into  between  said 
Phillips  Village  Corporation  and  said  Phillips 
Water  Company.  Or  In  accordance  with  the 
terms  of  any  other  contract  hereinafter  enter- 
ed into  by  the  same  parties.  Said  Phillips 
Village  Corporation  shall,  after  such  vote, 
and  payment  of  the  purchase  price  to  said 
■PhllUps  Water  Company,  receive  from  said 


Phillips  Water  Company  an  assignment  and 
transfer  of  all  the  works  and  rights  of  said 
Phillips  Water  Company.  And  shall  there- 
after own  and  operate  said  works  and  exer- 
cise and  enjoy  the  rights  and  franchise  of 
said  Water  Company  as  fully  as  If  granted  to 
It  direct. 

"Sec.  la  The  Phillips  Village  Corporation 
is  hereby  vested  with  the  authority  to  raise 
such  sum  or  sums  of  money  as  are  necessary 
for  the  payment  of  the  purchase  price  of  said 
works,  or  in  payment  of  future  extensions, 
additions,  or  improvements  of  the  same,  by 
assessment  upon  the  polls  and  property  with- 
in its  territory,  or  by  the  Issuance  of  bonds 
of  the  corporation  and  to  execute  Its  mort-  - 
gage  of  the  above  works  and  rights  as  se- 
curity for  their  payment" 

The  plaintiff  corporation  had  never  voted 
to  purchase  the  plant  of  the  defendant  water 
company,  but  had  twice  refused  so  to  do. 

The  cause  came  on  for  hearing  before  the 
Justice  of  the  first  instance  on  bill,  demurrer, 
answer,  replication,  and  proof,  and,  at  the 
conclusion  of  the  evidence  and  by  agreement 
of  the  parties,  the  case  was  reported  to  the 
law  court  for  determination  upon  so  much  of 
the  evidence  as  was  "legally  admissible  and 
competent." 

Argued  before  EMERY,  C.  X,  and  WHITE- 
HOUSE,  STROUT,  SAVAGE,  SPEAR,  and 
CORNISH.  JJ.   , 

E.  E.  Richards,  F.  W.  Butler,  and  T>.  B. 
Ross,  for  plaintiff.  Foster  &  Foster  and  F. 
B.  Tlmberlake,  for  defendant 

STROUT,  J.  Plaintiff  was  Incorporated  by 
the  Legislature  by  chapter  490,  p.  667,  Prlv. 
&  Sp.  Laws  1885,  amended  by  chapter  141, 
p.  177,  Prlv.  &  Sp.  Laws  1887.  Being  a 
creature  of  statute,  it  had  only  such  powers 
as  were  conferred  by  statute  expressly  or  by 
necessary  Implication.  By  section  2,  c.  490, 
p.  668,  Prlv.  &  Sp.  Laws  1885,  as  amended 
by  chapter  141,  p.  178,  Prlv.  &  Sp.  Laws 
1887,  it  was  empowered  to  raise  money  to 
provide  water  for  the  extinguishment  of  fires, 
provide  hydrants,  etc.,  and  for  no  other  pur- 
pose. Under  this  grant  of  power  It  might 
contract  with  a  water  company  to  supply 
water  for  such  purpose.  It  did' this  by  a  con- 
tract with  defendant  company  Incorporated 
by  chapter  170,  p.  273,  Priv.  &  Sp.  Laws 
1891,  which  authorized  defendant  to  contract 
with  plaintiff  for  supply  of  water.  By  arti- 
cle 10  of  that  contract  the  parties  provided 
that,  after  the  expiration  of  10  years,  the 
plaintiff  should  "have  the  right  to  purchase 
the  [defendant]  company's  entire  works"'  at 
an  appraised  value  to  be  fixed  by  three  ap- 
praisers chosen  one  by  plaintiff  and  one  by 
defendant,  and  the  third  by  these  two,  and, 
on  payment  of  the  price  so  determined,  the 
defendant  should  transfer  to  plaintiff  by 
proper  conveyance  its  entire  plant 

The  plaintiffs  have  selected  an  appraiser, 
and  asked  defendant  to  select  one,  which  It 
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has  failed  to  do,  and  this  bill  Is  brought  for 
specific  performance  to  compel  the  defend- 
ant to  select  one  appraiser  as  provided  for 
in  article  10.  To  this  the  defendant  says 
that  article  10  was  ultra  Tires,  and  is  not 
binding.  Prior  to  the  act  of  1905  (Prlv.  & 
Sp.  Laws,  p.  191,  c.  162)  no  authority  had 
been  conferred  upon  plaintiff  to  purchase  de- 
fendant's plant,  or  to  raise  money  to  pay  for 
it.  The  agreement  consequently  was  ultra 
vires,  and  without  force.  The  act  of  1905 
authorized  plaintiff  "at  any  legal  meeting 
called  for  that  purpose"  to  "vote  to  pur- 
chase the  entire  works  and  rights  of  the 
Phillips  Water  Company  for  such  sum  of 
money  as  may  be  adjudged  payable  accord- 
ing to  the  terms  of  article  ten  of  the  con- 
tract entered  into  between  said  Phillips  Vil- 
lage Corporation  and  said  Phillips  Water 
Company,  or  in  accordance  with  the  terms 
of  any  other  contract  hereinafter  entered  In- 
to by  the  same  parties,"  and  the  plaintiff 
was  authorized  by  the  act  to  raise  money 
for  the  payment  of  the  price,  and  for  future 
extension  by  assessment  or  by  issuing  bonds. 

Prior  to  this  act  we  find  no  authority  giv- 
en to  plaintiff  to  purchase  the  works  or  to 
raise  money  to  pay  for  them. 

This  authority  given  by  the  act  of  1905 
may  have  a  retrospective  operation,  and  make 
valid  article  10  of  the  contract,  theretofore 
Invalid.  But,  when  the  village  corporation 
attempts  to  avail  itself  of  the  granted  pow- 
er, it  must  proceed  according  to  the  terms 
of  the  act  That  contemplated  a  single  vote 
of  the  village  corporation  to  purchase  the 
waterworks  "for  such  sum  of  money  as  may 
be  adjudged  payable,"  etc.  This  language 
clearly  implies  that  the  vote  shall  precede 
the  appraisal.  It  cannot  be  construed  to  au- 
thorize an  appraisal  in  the  first  Instance,  and 
leave  to  the  village  corporation  the  option 
then  to  buy  or  not  Fair  dealing,  as  well 
as  the  reading  of  the  statute,  requires  that 
before  an  appraisal  is  had,  there  should  be 
an  obligation  to  purchase  on  the  one  hand 
and  to  sell  on  the  other,  in  which  case  an 
appraisal  would  be  useful  and  binding. 
There  is  no  reason  why  the  water  company 
should  be  subjected  to  the  expense,  trouble, 
and  exposure  of  its  business  attendant  upon 
an  appraisal  when  there  Is  no.  obligation  of 
the  village  corporation  to  buy,  and  perhaps 
no  intention  to  do  so.  It  must  be  borne  in 
mind  that  prior  to  the  enabling  act  the  vil- 
lage corporation  had  no  authority  to  pur- 
chase or  require  an  appraisal. 

No  vote  of  the  village  corporation  to  pur- 
chase has  ever  been  passed.  On  the  con- 
trary, at  two  meetings  of  the  corporation  in 
the  warrants  for  which  was  an  article  to  see 
If  the  corporation  would  vote  to  purchase 
the  water  plant  It  was  voted  to  pass  over 
the  articles;  thus  refusing  to  commit  the 
corporation  to  the  purchase. 

The  plaintiffs  are  not  entitled  to  an  ap- 


praisal until  It  shall  vote  to  {mrchase  as 
provided  In  the  act  In  Farmington  v.  Wa- 
ter Co.,  S3  Me.  192,  44  Atl.  609,  there  was  a 
valid  contract  between  the  parties,  and  the 
case  turned  upon  the  construction  of  that 
contract  Here  there  was  no  .valid  contract 
between  the  village  corporation  and  the  wa- 
ter company  until  the  village  corporation 
voted  to  purchase,  as  authorized  by  the  act 
of  1905.  Such  vote  was  necessary  to  make 
any  contract  between  the  parties.  Kennebec 
Water  District  v.  Waterville,  96  Me.  234,  52 
Atl.  774,  cited  by  plaintiff,  has  no  applica- 
tion to  this  case,  and  the  same  Is  true  of 
Mayo  T.  Village  Fire  Co.,  96  Me.  541,  53  Atl. 
62.  In  Klttery  Water  District  v.  Agamentl- 
CU8  Water  Co.,  103  Me.  25,  67  Atl.  631,  the 
statute  authorizing  the  purchase  of  the  wa- 
ter plant  provided  that  if  the  parties  did  not 
agree  upon  the  prices  the  water  district  might 
apply  to  a  Justice  of  this  court  for  the  ap- 
pointment of  appraisers.  That  case  does  not 
apply  to  the  question  In  this. 

The  oitry  must  be: 

Bill  dismissed,  with  costa. 

ao4  Me.  IDS) 

PERKINS  V.  OXFORD  PAPER  CO. 

(Supreme  Judicial  Coart  of  Maine.    March  17, 
lOOa) 

1.  Dkatk  ({  10*)  — AcnoRS  roB  OAtTsraa  — 
"IMUKOIATB  Death." 

Rev.  St.  1903,  c.  89,  i  9,  provides  as  fol- 
lows: "Whenever  the  death  of  a  person  shall 
be  caused  by  wrongful  act,  neglect  or  defanlt 
and  the  act,  neglect  or  default,  is  such  as  wonld,- 
if  death  bad  not  ensued,  have  entitled  the  party 
injured  to  maintain  an  action  and  recover  dam- 
ages in  respect  thereof,  then,  and  in  every  such 
case,  the  peison  who,  or  the  corporation  which, 
would  have  been  liable,  if  death  bad  not  ensued, 
shall  be  liable  to  an  action  for  damages,  not- 
withstanding the  death  of  the  person  injured, 
and  although  the  death  shall  have  been  caused 
under  such  circamstances  as  shall  amount  to  a 
felony."  Held,  that  this  statute  was  designed 
to  cover  cases  of  immediate  death,  which  in- 
clude cases  both  of  instantaneous  death  and  of 
total  unconsciousness,  following  immediately  up- 
on the  accident  and  continuing  until  deatti,  and 
the  duration  of  that  period  of  unconsciousness 
is  immaterial. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  i  18 ;   Dec  Dig.  {  16.*] 

2.  Mabteb  and  Sekvawt  (81  217,  238*)— In- 
juries TO  SEBVANT— CONTMBUTOBT  NBBU- 
OERCE— ABSUUPTION   OF   RISK. 

When  there  is  a  comparatively  safe  and 
likewise  a  more  dangerous  .way  known  to  a 
servant  by  means  of  which  he  may  discharge  his 
duty,  it  is  negligence  for  tiim  to  select  the  more 
dangerous  method,  and  he  thereby  assumes  the 
risk  of  Injury  which  its  use  entails. 

TEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  IS  693,  745;    Dec.  Diff.  H 

3.  Death  (J  16*)  —  Mastkb  and  Sebvant 
(i  233*)— Actions  fob  Causing- Immkdiatk 
Death  —  Injubies  to  Sebvant— Contbibo- 
tory  Negligence. 

The  plaintiff's  intestate  was  employed  as  an 
engineer  m  the  defendant's  mill,  and  had  been 
so  employed  for  about  five  years  prior  to  his 
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death.  In  attemptinc  to  pa«s  under  a  large  and 
rapidly  moving  belt  shackled  with  "Jackson 
hooks, '  so  called,  the  nats  and  bolts  of  which 
projected  aboat  one  inch  from  the  surface  of  the 
belt,  he  was  struck  on  the  head  by  the  hooks, 
and  knocked  to  the  floor  in  an  unconscious  con- 
dition, and  remained  unconscious  until  his  death 
75  hours  later.  The  plaintiff  administrator  then 
brought  an  action  against  the  defendant  nnder 
the  provisions  of  Rev.  St.  1903.  c.  88,  f  9.  The 
defendant  contended  (1)  that  this  form  of  action 
could  not  be  maintained  as  a  matter  of  law  be- 
cause the  death  was  not  immediate:  (2)  that 
the  plaintiff's  intestate  was  guilty  of  contiibn- 
tory  negligence. 

Held  (1)  that  the  action  was  properly  brought 
under  the  statute,  although  the  plainttfTs  intes- 
tate survived  the  accident  75  hours;  (2)  that 
the  plaintiifs  intestate  was  guilty  of  contribu- 
tory negligence,  as  there  was  no  necessity  for 
hia  passing  under  the  belt  at  a  point  where  h« 
was  liable  to  be  struck  by  It 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  !  18;  Dec.  Dig.  {  16;*  Master  and  Serv- 
ant, Cent  Dig.  I  702;    Dec.  Dig.  g  233.*] 

(Official.) 

4  Words  and  Phkasxs  —  "Instartanbottb." 
"Instantaneous"  means  done  or  occurring  In 
an  instant  or  without  any  perceptible  duration 
of  timt. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  4,  p.  3659.] 

Exceptions  from  Supreme  Judicial  Court, 
Oxford  County. 

Action  on  the  case  by  Frank  C  Perkins, 
administrator  of  the  eatate  of  Arthur  N.  Per- 
kins, deceased,  against  the  Oxford  Paper 
Company.  Verdict  for  plaintiff,  and  defend- 
ant filed  exceptions  and  moves  to  have  the 
same  set  aside.  Motion  sustained,  and  veiv 
diet  Bet  aside. 

Action  on  the  case  brought  under  Rev.  St 
1903,  c.  iB9,  t  9,  by  the  plalntlfT  as  administra- 
tor of  the  estate  of  Arthur  N.  Perkins,  de- 
ceased intestate,  for  the  benefit  of  the  widow 
of  said  Arthur  N.  Perkiiis  and  against  the 
defendant  corporation  to  recover  damages  for 
the  death  of  the  said  Arthur  N.  Perkins; 
such  death  having  been  caused  by  the  alleged 
negligence  of  the  defendant  corporation.  The 
declaration  In  the  plaintiff's  writ  is  as  fol- 
lows: "In  a  plea  of  the  case,  for  that  the 
defendant  on  the  23d  day  of  November,  1906, 
was  the  owner  and  operator  of  a  certain  mill, 
with  its  machinery  appurtenances  and  appli- 
ances, situated  In  Rumford,  in  the  coimty  of 
Oxford,  and  state  of  Maine,  used  for  the 
manufacture  of  ptilp  and  paper.  And  the 
plaintiff  avers  that  It  was  then  and  there  the 
duty  of  said  defendant  to  provide  a  safe  and 
suitable  place  for  Its  employes  to  perform 
their  labor,  and  also  safe  and  suitable  ma- 
chinery and  appliances.  And  the  plaintiff 
avers  that  the  said  defendant  on  said  23d 
day  of  November  was  unmindful  of  its  duty 
In  this  behalf,  ta  that  It  then  and  there  un- 
lawfully and  negligently  failed  to  provide  ei- 
ther a  safe  and  suitable  place  for  his  In- 
testate to  perform  his  labors,  or  safe  and 
suitable  machinery  or  appliances,  as  required 
by  law.     And  the  plaintiff  avers  that  as  a 


part  of  the  machinery  of  said  mill  owned  and 
operated  by  the  defendant  as-  aforesaid  is  an 
engine  numbered  4,  with  all  of  Its  appurtenan- 
ces and  appliances,  about  which  it  was  the  du- 
ty of  the  plaintiff's  Intestate  then  and  there  to 
be  employed.  And  It  Is  averred  that  as  a  part 
of  the  appliances  of  said  mill,  then  and  there 
owned  and  operated  by  the  said  defendant, 
was  a  large  belt  known  as  the  'speed'  or 
"power'  belt  which  was  then  and  there  fast- 
ened or  connected  with  a  large  wheel  or  pul- 
ley on  said  engine,  and  then  and  there  ex- 
tending to  the  main  shaft  in  said  mill,  and 
which  moved  with  great  rapidity.  And  It  Is 
averred  that  the  defendant  then  and  there 
unlawfully,  carelessly,  and  negligently  con- 
nected the  two  ends  of  said  belt  by  means  6t 
bolts,  clasps,  and  nuts,  a  system  of  connec- 
tion known  to  the  mill  trade  as  'Jackson 
hooks';  that  the  said  defendant  then  and 
there  unlawfully,  carelessly,  and  negligently 
allowed  said  bolts  by  which  the  said  belt  was 
then  and  there  connected  to  project  a  great 
distance  from  the  belt.  And  the  plaintiff 
avers  that  on  the  said  23d  day  of  November, 
and  for  a  long  time  prior  thereto,  his  intes- 
tate, Arthur  N.  Perkins,  was  then  and  there 
employed  by  the  said  defendant  for  hire,  in 
its  mill,  as  aforesaid,  as  engineer,  and  that 
It  was  the  duty  of  the  plalntifTs  Intestate  to 
labor  around  and  about  the  said  engine,  its 
appurtenances,  and  appliances.  And  the 
plaintiff  avers  that  while  his  intestate  was 
then  and  there  employed  about  said  engine  in 
the  regular  performance  of  his  duty,  and 
while  in  the  exercise  of  due  care  and  caution, 
and  without  fault  on  his  part,  due  wholly  to 
the  unlawful  carelessness  and  negligent  man- 
ner, by  which  the  said  belt  was  then  and 
there  connected,  by  the  said  defendant,  your 
plaintiff's  intestate  was  then  and  there  sud- 
denly and  forcibly  struck  in  the  head  by  one 
of  the  bolts  aforesaid,  then  and  there  receiv- 
ing injuries  from  whlcli  he  then  and  there 
Immediately  died.  Whereby  Lula  Perkins, 
wife  of  the  said  Arthur  N.  Perkins,  for  whose 
benefit  this  action  Is  brought  suffered  great 
loss  and  damage,  and  whereby  and  by  virtue 
of  the  statute  in  such  case  made  and  provided 
an  action  has  accrued  to  the  plaintiff  In  his 
capacity  as  administrator,  as  aforesaid,  to 
have  and  recover  of  the  said  defendant  said 
loss  and  damage  for  the  benefit  of  the  said 
Lula  Perkins,  yet  the  said  defendant,  though 
often  requested,  has  not  paid  the  same,  but 
neglects  and  refuses  so  to  do,  to  the  damage 
of  said  plaintiff  (as  he  says)  the  sum  of  $5,- 
000,  which  shall  be  made  to  appear,  with 
other  due  damages,  and  have  you  there  this 
writ  with  your  doings  therein." 

Plea  the  general  Issde.  Tried  at  the  May 
term,  1907,  Supreme  Judicial  Court,  Oxford 
county.  Verdict  for  plaintiff  for  $3,250.  The 
defendant  then  filed  a  general  motion  to  have 
the  verdict  set  aside.  Several  exceptions 
were  taken  by  the  defendant  during  the  trial. 


•ITor  other  eases  see  same  tople  and  section  NXWBBR  la  Dec.  *  Am,  Digs.  1907  to  date,  4s  Reportar  Indexes 
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but  the  same  were  not  considered  by  the  law- 
court. 

The  case  fully  appears  In  the  opinion. 

Argued  before  EMERY,  0.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  SPEAR,  and  CORNISH, 
JJ. 

Matthew  McCarthy  and  Wm.  H.  Newell, 
for  plalntlfF.    Bisbee  &  Parker,  for  defendant 

CORNISH,  J.  This  Is  an  action  on  the 
case  brought  under  section  9  of  chapter  81) 
of  the  Revised  Statutes  of  1903  for  the  bene- 
fit of  the  widow  of  Arthur  N.  Perkins,  the  in- 
testate, for  the  death  of  said  Intestate  caus- 
ed by  injuries  received  by  him  while  in  the 
employment  of  the  def^idant  corporation. 
The  case  is  before  this  court  on  motion  and 
exceptions  by  defendant. 

There  was  little  conflict  of  testimony.  The 
undisputed  facts  are  as  follows:  Arthur  N. 
Perkins  at  the  time  of  the  accident  was  32 
years  of  age,  and  had  been  employed  by  the 
defendant  as  an  engineer  for  about  five  years. 
He  had  charge  of  engines  No.  3  and  4  and 
their  appurtenances,  situated  in  machine 
room  No.  2.  These  engines  and  the  shafting 
and  pulleys  connected  therewith  were  similar 
,  in  construction.  A  large  belt  known  as  the 
"step  speed  belt"  extended  from  the  pulley  on 
the  front  cone  shafting  (said  pull^  being  set 
between  piers  on  the  floor)  to  the  machine 
shafting  at  the  upper  part  and  rear  of  the 
room.  The  lower  side  of  this  belt  moved  from 
the  machine  shafting  downward  on  an  incline 
toward  the  pulley,  and  its  height  from  the 
floor  varied  from  a  few  Inches  at  the  pulley 
to  eight  or  nine  feet  at  the  machine  shafting. 
The  belt  was  18  inches  wide,  fastened  togeth- 
er with  "Jackson  hooks,"  so  called,  the  nuts 
and  bolts  of  which  projected  about  one  inch 
from  the  surface,  and,  when  the  machinery 
was  in  operation,  as  at  the  time  of  the  ac- 
cident, the  belt  moved  at  the  rate  of  a  mile 
a  minute.  The  distance  on  the  floor  from 
the  center  of  the  front  cone  shafting  to  a 
point  beneath  the  tenter  of  the  machine  shaft- 
ing was  about  30  feet 

Standing  by  the  front  cone  shafting,  and 
looking  toward  the  belt  and  the  rear  wall, 
one  would  see  at  the  left  of  the  belt  and 
about  8  Inches  from  it  two  upright  steel  col- 
tunns,  the  nearest  9  feet  distant  and  the 
furthest  21.  Between  the  furthest  column 
and  the  rear  wall,  a  distance  of  about  9  feet 
but  a  little  toward  the  left  was  a  pump,  so 
placed  that  there  was  a  dear  space  of  3% 
feet  between  it  and  the  column.  At  the  left 
of  these  columns  was  a  wide  and  unobstruct- 
ed passageway. 

On  the  other  side,  at  the  right  of  the  speed 
belt  and  about  10  feet  from  it  was  a  cross- 
belt  connecting  the  front  cone  shafting  with 
the  rear  cone  shafting.  The  engineer  at 
times,  in  the  course  of  his  duty,  had  occasion 
to  visit  this  Intervening  space,  and  this  could 
not  be  reached  from  the  broad  passageway 
on   the  left  without  going  under   the  speed 


belt  at  some  point  At  no  point  between  tbe 
first  and  -second  columns  could  a  man  cross 
without  stooping, -but  at  any  point  beyond  tbe 
second  column  stooping  was  unnecessary,  as 
the  height  of  the  belt  varied  from  six  feet 
three  inches  to  nine  feet  At  the  time  of  tbe 
accident  Mr.  Perkins  started  to  go  beneath 
tbe  rapidly  moving  belt  at  a  point  between 
the  two  steel  columns  where  the  height  of  tbe 
belt  above  the  floor  was  4  feet  9%  Inches. 
His  height  was  five  feet  four  Inches.  As 
he  crossed,  he  stooped^  but  not  enough.  His 
head  was  struck  by  the  hooks  in  tbe  belt  and 
he  was  knocked  to  the  floor  in  an  unconscious 
condition.  The  accident  occnrred  at  about 
10  a.  m.  November  23,  1908,  and  he  remained 
unconscious  until  1  p.  m.  on  November  26th, 
a  period  of  75  hours,  when  he  died. 

1.  Form  of  Action. 

The  first  point  raised  by  the  defense  Is  that 
this  action  cannot  be  maintained  as  a  matter 
of  law  because  death  was  not  immediate. 

It  is  admitted  that  the  Intestate  survived 
75  hours  after  the  Injury,  taking  nourishment 
that  was  administered,  but  was  In  an  uncon- 
scious condition  during  the  whole  period,  so 
that  even  an  operation  upon  the  skull  was 
performed  without  the  use  of  ansstbetlcs. 
Tbe  question  is  raised  sharply  whether  sec- 
tions 9  and  10  of  chapter  89  of  tbe  Revised 
Statutes  of  1903  should  be  construed  to  cover 
such  a  case.  The  history  of  this  legislation 
and  the  construction  put  upon  it  by  the  court 
are  Interesting  and  important  At  commmi 
law  no  value  was  put  upon  human  life  to  bie 
recovered  in  the  way  of  damages.  At  com- 
mon law,  too,  a  right  of  action  to  recover 
damages  for  personal  injuries  did  not  sur- 
vive. But  by  an  early  statute,  now  Rev.  St 
IdOa,  c.  89,  8  8,  those  actions  that  could  be 
maintained  at  conmum  law  for  personal  in- 
juries were  made  to  survive,  and  could  be 
prosecuted  by  the  personal  representatives 
whether  an  action  had  been  brought  In  the 
lifetime  of  the  injured  party  or  simply  tbe 
cause  of  action  had  accrued  and  the  injured 
party  had  died  before  suit  was  actually 
brought 

A  remedy  by  indictment  against  steam- 
boats and  railroads  In  case  the  life  of  a  per- 
son was  lost  through  the  carelessness  of  the 
respondent's  servants  was  provided  by  chapter 
70,  p.  59,  Pub.  Laws  1848,  and  the  limit  of 
recovery  extended  to  $5,000  by  chapter  161, 
p.  159,  Pub.  Laws  1855.  This  statute  was 
construed  to  cover  cases  of  immediate  death 
•only.  State  t.  Maine  Central  Railroad  Com- 
pany, eo  Me.  491.  That  case  came  before 
the  court  on  a  demurrer  to  the  indictment 
which  alleged  that  the  accident  occurred  on 
June  27th,  and  death  ensued  on  Jane  29th, 
but  did  not  state  whether  the  injured  party 
was  In  a  conscious  or  unconscious  condition 
during  that  time,  and  the  court  did  not  at- 
tempt to  define  the  word  "immediate"  as  used 
in  that  connection. 
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In  State  y.  Grand  Trunk  Railway,  61  Me. 
114,  14  Am.  Rep.  552,  a  similar  proceeding  by 
Indictment,  tbe  court  In  reaffirming  the  es- 
sential element  of  Immediate  deatb  also  call 
attention  to  the  conscious  condition  of  tlie 
sufferer  in  these  words:  "In  this  case  the  evi- 
dence shows  clearly  and  beyond  a  reasonable 
doubt  that  Fullen,  the  person  Iqjured,  did  not 
die  Immediately.  He  not  ooly  survived  sev- 
eral hours,  but  during  most  of  the  time  was 
conscious  and  able  to  converse  intelligently. 
A  right  of  action,  therefore,  accrued  to  bim, 
which,  upon  his  subsequent  deatb,  descended 
to  his  personal  representatives." 

A  similar  statute  giving  remedy  by  Indict- 
ment was  construed  by  tbe  Supreme  Court  of 
Massachusetts  not  to  be  limited  to  cases 
where  death  was  Instantaneous.  Cwnmon- 
wealth  y.  Metropolitan  R.  R.  Co.,  107  Mass. 
23& 

Chapter  124,  p.  185,  Pub.  Laws  1801,  en- 
titled "An  act  to  give  a  right  of  action  for 
injuries  causing  death"  extended,  in  section 
1,  the  remedy  to  a  civil  action  In  these  words: 

"Whenever  the  death  of  a  person  shall  be 
caused  by  wrongful  act,  neglect  or  default, 
and  the  act,  neglect  or  default,  Is  such  as 
would.  If  death  had  not  ensued,  have  entitled 
the  party  Injured  to  maintain  an  action  and 
recover  damages  in  resp6ct  thereof,  then,  and 
In  every  such  case,  the  person  who,  or  the 
corporation  which  would  have  been  liable.  If 
death  had  not  ensued,  shall  be  liable  to  an 
action  for  damages  notwithstanding  the 
death  of  the  person  Injured  and  although  the 
death  shall  have  been  caused  under  such  cir- 
cumstances as  shall  amount  to  a  felony." 
Rev.  St.  1903,  C.  80,  §  9. 

It  wIU  be  noted  that  In  this  statute  neither 
the  word  "Instantaneous"  nor  "inunedlate" 
Is  used.  The  test  Is  not  life  or  death,  as  was 
applied  by  the  Supreme  Court  of  Massachu- 
setts In  construing  the  statute  relating  to  the 
survival  of  actions  In  Kearney  v.  Railroad 
Co.,  9  Cush.  (Mass.)  108,  Hollenbeck,  Adm'r, 
V.  Railroad  Co.,  9  Cush.  (Mass.)  4T8,  and  Ban- 
croft V.  B.  &  W.  Ry.,  11  Allen  (Mass.)  34. 
The  statute  thore  under  cotislderatlon  pro- 
vided that  "the  action  of  trespass  on  the  case, 
for  damage  to  the  person,  shall  hereafter 
survive,  so  that  in  the  event  of  the  death  of 
any  person  entitled  to  bring  such  action,  or 
liable  thereto,  the  same  may  be  prosecuted 
or  defended  by  or  against  his  executor  or  ad- 
ministrator, in  the  same  manner  as  if  be  were 
living."  It  Is  similar  to  section  8  of  chapter 
80  of  the  Revised  Statutes  of  1903  of  Maine. 
The  court  there  logically  held  that  the  only 
question  Involved  in  the  construction  of  tliat 
statute  was  whether  the  sufferer  survived 
the  Injury.  If  he  did,  a  right  of  action  ac- 
crued without  regard  to  the  consciousness  or 
mental  capacity  of  the  sufferer. 

A  right  of  action  could  only  survive  If  It 
once  existed  and  It  could  exist  If  the  sufferer 
survived  the  Injury  for  any  appreciable  time. 
The  test  was  tbe  continuance  of  life  after 


the  accident,  and  not  the  length  Of  time  nor 
want  of  consciousness  during  that  time. 

Following  this  construction,  the  Massachu- 
setts court  In  a  subsequent  case,  where  the 
Injured  party  survived  10  minutes  In  an'  un- 
conscious state,  logically  held  that  a  cause  of 
action  accrued  to  the  intestate  In  his  lifetime 
and  survived  to  his  personal  representative, 
but,  as  there  was  no  evidence  to  warrant  the 
jury  bi  finding  that  the  deceased  endured 
any  conscious  pain  or  suffering,  further  held 
that  only  nominal  damages  could  be  recover- 
ed. Mulcahey,  Adm'x,  v.  Washburn  Car 
Wheel  Co.,  146  Mass.  281,  14  N.  B.  106,  1 
Am.  St.  Rep.  458. 

Counsel  foi*  defendant  dte  these  cases  as 
decisive  of  the  one  at  bar,  and  claim  tbat  the 
act  of  1891  should  be  construed  with  equal 
strictness,  that  under  the  facts  here  a  right 
of  action  accrued  to  tbe  sufferer  to  be  en- 
forced by  his  personal  representative,  and 
that  this  statutory  action  cannot  be  main- 
tained. 

This  brings  us  to  the  construction  of  the 
statute  of  1891,  which  Is  quite  different  from 
that  of  the  survival  statute  before  consider- 
ed. What  did  the  Legislature  mean  by  grant- 
ing a  right  of  action,  although  death  ensues 
where  the  act,  neglect,  or  default  Is  such  as 
would  have  "entitled  the  party  Injured  to 
maintain  an  action  and  recover  damages  In 
respect  thereof  If  death  had  not  ensued. 
We  think  the  plain  intent  was  to  give  not  an 
empty  right  of  action,  but  a  right  that  should 
bring  substantial  damages,  not  merely  a 
right  to  sue  but  a  right  to  recover. 

Prior  to  Its  passage,  if  death  was  Instan- 
taneous, there  was  no  remedy  whatever,  and. 
If  the  Injury  was  Immediately  followed  by  a 
comatose  condition  for  a  longer  or  shorter 
period  and  that  by  death,  there  was  no  real 
remedy;  for,  although  the  personal  repre- 
sentative had  a  right  of  action  under  the  sur- 
vival statute,  the  damages  were  nominal  as 
in  Mulcahey,  Adm'r,  v.  Washburn  Car  Wheel 
Co.,  supra.  The  right  was  a  husk  without 
the  kernel.  To  obviate  this  Injustice  and  to 
grant  compensation  to  the  family  of  the  in- 
jured party,  the  act  of  1891  was  passed,  and 
a  fair,  just,  and  reasonable  interpretation  of 
that  statute  Is  that  it  gave  relief  where  no 
substantial  relief  existed  before,  and  that  In- 
cludes both  Injuries  producing  Immediate 
death  where  no  action  could  before  be 
brought,  and  those  producing  at  once  a  condi- 
tion of  Insensibility,  continuing  without  ces- 
sation until  death,  where  an  action  could  be 
brought  but  only  nominal  damages  could  be 
recovered. 

Whether  the  unconscious  condition  contin- 
ues for  minutes  or  hours  or  days  the  reason 
of  the  rule  still  prevails  and  the  statute  ap- 
plies. 

The  decisions  In  this  state  are  In  harmony 
with  this  view.  The  court  held  In  State  v. 
Maine  Central  R.  R.  Co.,  60  Me.  490,  and 
State  v.  Grand  Trunk  Railway,  61  Me.  114, 
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14  Am.  Rep.  552,  nnder  the  Indictment  Btat- 
ate,  that  death  must  be  Immediate,  without 
attempting  to  define  the  precise  meaning  of 
the  term.  In  Sawyer  ▼.  Perry,  88  Me.  42, 
38  Atl.  660,  which  came  to  this  court  on  a 
demurrer  to  the  declaration  and  was  the  first 
«a8e  u'tader  the  Civil  Act  of  1891,  the  court 
for  the  first  time  defined  ttie  meaning  of  "im- 
mediate" in  these  words;  the  same  justice 
drawing  the  opinion  as  In  both  the  Indict- 
ment cases  al>OTe  referred  to : 

"We  do  not  say  tliat  the  death  must  be  in- 
stantaneous. We  hare  never  so  held.  Very 
few  Injuries  cause  Instantaneous  death.  In- 
stantaneous' means  done  or  occurring  In  an 
instant,  or  without  any  perceptible  duration 
of  time;  as  the  passage  of  electricity  ap- 
pears to  be  Instanfaneoua  •  *  •  xnd, 
when  we  say  ttiat  the  death  must  be  im- 
mediate, we  do  not  mean  to  say  that  It  must 
follow  the  injury  wittiin  a  time  too  brief  to 
be  perceptible.  If  an  Injury  severs  some  of 
the  principal  blood  vessels  and  causes  the 
person  Injnred  to  bleed  to  death,  we  thinlc 
bis  death  may  be  regarded  as  immediate, 
though  not  instantaneous.  If  a  blow  upon 
the  head  produces  unconsciousness  and  ren- 
ders the  person  injured  incapable  of  intelli- 
gent thought  or  speech  or  action,  and  be  so 
rem^ains  for  several  minutes  and  then  dies, 
we  thinlc  his  death  may 'very  properly  be  con- 
sidered as  immediate,  though  not  instantane- 
ous. Such  a  discrimination  may  be  regarded 
by  some  as  excessively  exact  or  nice,  and 
therefore  hypercritical.  But  in  stating  legal 
propositions  it  is  Impossible  to  be  too  exact; 
and,  while  other  courts  and  some  writers  of 
text-books  have  used  Indiscriminately  the 
words  'instantaneous'  and  'immediate,'  and 
the  adverbs  'instantaneously'  and  'immediate- 
ly,' we  have  not  regarded  them  in  this  class 
of  cases  as  meaning  precisely  the  same  thing, 
and  have  preferred  to  use  the  words  'im- 
mediate' and  'immediately'  as  being  more 
comprehensive  and  elastic  in  their  meaning 
than  the  words  'instantaneous'  and  'instan- 
taneously,' and  better  calculated  to  convey 
the  idea  which  we  wish  to  express.  Of 
course,  an  instantaneous  death  is  an  im- 
mediate death;  but  we  have  not  supposed 
that  an  immediate  death  Is  necessarily  and  Ip 
all  cases  an  instantaneous  death." 

The  word  "immediate"  Is,  as  the  court 
say,  an  "elastic  term,"  depending  upon  the 
facts  of  each  case.  This  construction  recog- 
nizes a  statutory  right  of  action  in  case  of  a 
blow  producing  unconsciousness  that  contin- 
ues until  death.  The  doctrine  admitted,  it 
matters  not  bow  long  a  period  of  unconscious- 
ness may  intervene. 

In  Conley  v.  Portland  Gaslight  Co.,  96 
Me.  281,  52  Atl.  656,  which  also  came  to  this 
court  on  demurrer  to  the  declaration,  the 
court  emphasizes  the  same  view  in  the  follow- 
ing language: 

"As  construed  by  our  court  in  Sawyer  v. 
Perry,  supra,  it  is  obvious  that  the  statute 
of  1891  In  question  affords  a  right  of  action 


for  'injuries  causing  death'  sulwtantlally  like 
that  given  to  employes  by  the  employers'  lia- 
bility act  in  Massachusetts.  The  second  seo 
tlon  of  that  act  (chapter  270,  Pub.  St  1887) 
gives  a  right  of  action  'where  an  employe  Is 
instantly  killed,  or  dies  without  consdons  suf- 
fering'; and  it  was  held  In  Martin  v.  Bos- 
ton ft  Maine  Railroad,  175  Mass.  502,  56  N.  B. 
719,  that  an  action  could  not  be  maintained 
nnder  this  statute  In  a  case  where  the  in- 
jured person  survived  and  endured  conscious 
suffering  less  than  one  minute  after  the  in- 
jury. See,  also,  Hodnett  t.  Boston  ft  Albany 
Railroad,  166  Mass.  86,  80  N.  B.  224 ;  Green 
V.  Smith,  169  Mass.  485,  48  N.  B.  621 ;  Brode- 
rlck  T.  Higginson,  169  Mass.  482,  48  N.  B. 
269,  61  Am.  St  Rep.  296 ;  Willey  y.  Boston 
Electric  Light  Co.,  168  Mass.  40,  46  N.  B. 
395,  87  L.  B.  A.  728.  Whether,  In  the  case 
at  bar,  It  might  not  reasonably  be  considered 
an  immediate  death  within  the  meaning  and 
purpose  of  our  statute.  If  the  decedent  Im- 
mediately became  unconscious  after  bis  in- 
jury and  remained  In  a  comatose  state  for 
20  minutes  or  even  for  several  hours  or 
days,  until  life  became  extinct  it  Is  unneces- 
sary here  to  determine." 

In  the  case  under  consideration  this  ques- 
tion Is  squarely  raised,  and  it  is  the  opinion 
of  the  court  that  the  suggestion  in  Conley 
V.  Portland  Gaslight  Company  is  sound,  and 
that  the  statute  of  1891  was  designed  to  cov- 
er cases  of  immediate  death,  which  include 
cases  both  of  Instantaneous  death  and  of  to- 
tal unconsciousness  following  Immediately  up- 
on the  accident  and  continuing  until  death, 
and  the  duration  of  that  period  of  uncon- 
sciousness is  Immaterial.  The  defendanfs 
contention  upon  this  point  falls. 

2.  Contributory  Negligence. 

The  cause  of  the  accident  was  the  Intes- 
tate's act  in  attempting  to  pass  beneath  the 
swiftly  moving  belt  at  such  a  point  that  he 
was  hit  by  the  Jackson  hooks.  The  dasger 
was  an  obvious  one,  at  least  the  belt  Itself 
was  obvious,  and  the  danger  of  contact  with 
It,  whatever  the  fastening,  was  apparent  to 
any  man  using  his  senses.  It  was  not  nec- 
essary that  he  should  appreciate  the  danger 
in  all  its  details.  Connelly  v.  Woolen  Co., 
163  Mass.  156,  39  N.  B.  787.  But  the  evi- 
dence is  convincing  that  the  intestate  did 
know  and  appreciate  the  particular  danger 
of  which  complaint  is  now  made.  These 
hooks  had  been  placed  upon  the  belt  about 
six  months  before  tbe  accident  and  bad  been 
In  continuous  use  since.  Admitting  that  they 
could  not  be-  seen  when  the  belt  was  in  mo* 
tlon,  yet  the  engine  was  shut  down  every 
Sunday  morning  for  the  day  in  order  that 
the  engine,  shafting,  and  belting  might  be 
inspected  and  the  plaintiff  as  engineer  was 
present  during  that  time.  He  had  full  op- 
portunity to  know  and  must  have  known 
what  these  fastenings  were.  This  is  confirm- 
ed by  the  testimony  of  two  witnesses,  one 
of  whom  testified  that  Mr.  Perkins  helped 
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him  mend  the  belt  on  engine  No.  8,  which 
was  similar  to  No.  4  and  under  Perkins' 
charge,  and  the  other  testified  that  Perkins 
once  told  him  he  "would  hate  to  get  hit  by 
them."  The  conclusion  that  Perkins  knew 
the  exact  condition  Is  Irresistible.  Assuming 
that  duty  called  the  Intestate  to  the  open 
space  beyond  the  belt,  he  had  two  routes 
open  before  him  by  which  to  reach  It,  one 
admittedly  safe,  the  other  attendant  with 
danger;  one  enabling  him  t6  pass  beneath 
the  belt  between  the  second  pillar  and  the 
rear  wall  where  there  was  a  passageway  of 
three  and  a  half  feet  between  the  second 
pillar  and  the  pump  and  a  clear  space  \fe- 
tween  the  top  of  his  head  and  the  belt  of 
from  one  to  three  feet,  and  the  other  be- 
tween the  two  pillars  where  the  belt  was 
about  six  inchs  below  the  top  of  his  head, 
and  he  must  stoop  low  If  he  could  pass  be- 
neath it  at  all. 

He  chose  the  latter,  the  obviously  unsafe 
route,  and  he  alone  must  bear  the  conse- 
quences. In  American  Linseed  C!o.  t.  Heins, 
141  Fed.  49,  72  C.  O.  A.  683,  the  employe 
made  a  similar  choice,  and  on  this  point  the 
court  say:  "There  was  no  necessity  justify- 
ing his  conduct  In  passing  over  the  re- 
volving drum.  He  could  have  reached  the 
place  to  which  he  desired  to  go  by  means  of 
a  platform  which  at  least  in  comparison  with 
the  way  be  did  adopt  was  entirely  safe  His 
failure  to  choose  the  safe  way  was  under  the 
decisions  of  this  court  negligence." 

In  Morris  v.  Railway  Co.,  108  Fed.  747,  47 
C.  C.  A.  661,  the  court  declare  the  rule  as 
follows:  "When  there  is  a  comparatively 
safe  and  a  more  dangerous  way  known  to  a 
servant  by  means  of  which  he  may  discharge 
his  duty.  It  is  negligence  for  him  to  select 
the  more  dangerous  method,  and  he  thereby 
assumes  the  risk  of  Injury,  which  its  use 
entaiia"  To  the  same  effect  are  Russell  v. 
Tlllotson,  140  Mass.  201,  4  N.  E.  231 ;  Galvin 
V.  Railroad  Co..  162  Mass.  533,  39  N.  E.  186 ; 
Leard  v.  Paper  Co.,  100  Me.  -59,  60  Atl.  700. 
This  was  not  the  case  of  an  emergency  call 
and  a  quick  hurrying  order  from  a  foreman 
which  the  servant  instinctively  obeyed,  as  In 
Millard  V.  Railway  Co.,  173  Mass.  612,  58  N. 
E.  900,  and  Jensen  v.  Kyer,  101  Me.  106,  63 
Atl.  3^.  Here  the  servant  acted  voluntarily 
and  deliberately,  and  made-  the  short  cut 
which  he  must  have  known  was  dangerous 
had  he  stopped  to  think,  or  else  he  attempt- 
ed It  thoughtlessly.  Either  view  would  pre- 
vent recovery. 

It  is  fair  to  assume  that  he  did  think  of 
the  danger  and  relied  upon  his  own  judgment 
to  avoid  Jt  because  the  only  witness  who  saw 
the  accident  states  that  he  saw  him  stooping 
as  he  approached  the  belt 

But  to  attempt  to  pass  voluntarily  and  un- 
necessarily beneath  a  rapidly  moving  belt  at 
such  a  point  that  he  was  liable  to  be  struck 
by  it  and  owing  to  his  own  error  in'  judg- 


ment was  In  fact  ttnu^  by  It  was  dearly 
negligence  on  his  part 

Analogous  cases  of  a  set  screw  upon  a  re- 
volving shaft  emphasize  this  acc^ted  doc- 
trine. Rooney  v.  Cordage  Co.,  161  Mass.  163, 
36  N.  E.  789;  Ford  v.  Mount  Tom  Sulphite 
Co.,  172  Mass.  541,  62  N.  E.  1065,  48  U  K. 
A.  96;  Demers  v.  Marshall,  172  Mass.  648, 
52  N.  B.  1066;  Id.,  178  Mass.  9,  69  N.  B.  454 
In  Kennedy  v.  Merrimack  Paving  Co.,  186 
Mass.  442,  70  N.  E.  437,  where  an  experienc- 
ed machinist  attempted  to  step  over  a  re- 
volving shaft  the  plaintltTs  right  of  recov- 
ery was  denied  In  these  words:  "The  plain- 
tiff was  a  man  of  experience ;  and,  while  he 
testifled  that  he  did  not  know  of  the  exist- 
ence of  the  old  collar  on  the  shaft  he  had 
ample  opportunity -to  ascertain  Its  existence. 
The  defendant  was  not  bound  to  change  his 
machinery  or  to  point  out  to  the  plaintiff  the 
fact  of  the  existence  of  the  set  screw  on  the 
collar.  The  danger  from  the  revolving  shaft 
was  apparent  and  as  such  shafts  have  col- 
lars fastened  to  them  by  set  screws,  a  fact 
well  known  to  the  plaintiff,  hig  getting  so 
near  the  shaft  as  to  be  caught  was  an  act  of 
negligence.  Moreover,  be  could  have  gone  by 
a  safer  way,  and,  unless  he  chose  to  take 
'the  risk  of  stepping  over  a  revolving  shaft 
he  could  have  stopped  the  engine  over  the 
running  of  which  he  had  full  control." 

The  fact  that  others  took  the  same  route 
In  doing  the  same  worii:  is  Immaterial.  Gil- 
lette V.  Electric  Co.,  187  Mass.  1,  72  N.  E. 
256.  That  fact  rendered  the  way  no  less 
dangerous  nor  their  conduct  less  negligent 
It  is  common  knowledge  that  experience 
sometimes  renders  men  careless  In  the  per- 
formance of  duties,  and  leads  them  to  take 
chances  that  the  ordinarily  prudent  man  un- 
der the  same  circumstances  would  not  take. 

It  Is  needless  to  multiply  authorities.  Aft- 
er a  careful  consideration  of  the  whole  evi- 
dence, we  feel  satisfied  that  the  unfortunate 
accident  to  the  plaintiff's  Intestate  is  at- 
tributable to  the  want  of  due  care  on  bis 
own  part 

This  view  of  the  case  renders  it  unneces- 
sary" to  consider  the  question  of  negligence 
on  the  part  of  the  defendant  or  the  excep- 
tions. 

Motion  sustained. 

Verdict  set  aside. 


(77  N.  J.  L.  IBT) 
STATE  T.  NUGENT  et  al. 
(Supreme  Court  of  New  Jersey.    Nov.  9,  1908.) 
Elections  (g  328*)  —  Pbiuabt  Emctiokb  — 

FBAUDULENT  CONSPIBACY— iNniCTMENT. 

In  an  indictment  charging  a  conspiracy  to 
procure  Illegally  and  fraudulently  votes  at  a 
primary  election,  the  allegation  was  that  such 
primary  election  was  held  by  a  "certain  politi- 
cal party  of  this  state,  to  wit,  the  Democratic 
party."  Held,  that  the  Indictment  is  defective 
in  failing  to  define  the  political  party,  in  the 
langaage  of  the  statute,  as  one  which  bad,  at 
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an  election  for  members  of  the  General  Assem- 
bly next  preceding  the  holding  of  the  primary, 
polled  for  members  to  the  General  Assembly  at 
least  o  per  cent,  of  the  whole  number  of  votes 
cast  in  the  district  in  which  and  for  which  the 
nominations  were  made. 

[Ed.  Note. — For  other  cases,  see  £<IectioDs, 
Cent.  Dig.  §  358 ;  Dec  Dig.  8328.»] 

(Syllabus  by  the  Ck>urt.) 

Application  for  certiorari  to  review  an  in- 
dictmeut  of  James  R.  Nugent  and  others, 
charging  a  conspiracy  to  procure  Illegal  and 
fraudulent  votes  at  a  primary  election  for 
delegates  to  state,  county,  and  city  conven- 
tions.   Indictment  quashed. 

Argued  June  term,  1908,  before  REED, 
BERGEN,  and  VOORHEES,  JJ. 

Louis  Hood  and  Wilbur  Mott,  Prosecutor 
of  the  Pleas,  for  the  State.  Samuel  Kaliscb, 
for  defendants. 

VOORHEES,  J.  This  writ  of  certiorari 
brings  under  review  an  indictment  found 
against  James  R  Nugent,  Philip  Loeser,  Jo- 
seph J.  Kenny,  Abraham  Schwartz,  John 
Shannon,  John  Rogers,  Robert  E.  McGuire, 
Franli  Corbitt,  and  Otto  Fllliger  by  the  grand 
jury  of  the  county  of  Essex,  charging  a  con- 
spiracy to  procure,  illegally  and  fraudulently, 
votes  at  a  primary  election  held  at  Newark 
by  a  political  party  on  the  10th  day  of  Sep- 
tember, 1907,  for  the-  choice  of  delegates  to 
state,  county,  and  city  conventions.  The  ba- 
sis of  the  indictment  is  sections  214  and  215 
of  "An  act  to  regulate  elections.  Revision  of 
1898"  (P.  L.  1898,  p.  330),  under  subdivision 
"Primary  Meetings." 

By  section  214  it  Is  enacted  that  "No  per- 
son not  at  the  time  entitled  to  vote  by  the 
laws  of  this  state,  at  the  special,  general  and 
local  elections  held  In  this  state,  shall  vote  at 
any  primary  meeting  or  caucus  called  or  held 
by  any  political  party  or  political  organiza- 
tions of  this  state  for  the  nomination  or  selec- 
tion of  persons  to  be  voted  for  at  any  such 
elections,  nor  shall  such  person  vote  unless 
he  Is  a  legal  resident  of  the  political  division 
in  and  for  which  such  primary  meeting  or 
caucus  Is  held."  By  the  next  section  it  Is 
made  a  misdemeanor  If  any  person  not  en- 
titled to  vote  as  aforesaid  shall  offer  to  vote 
at  any  such  primary  meeting,  or  If  any  per- 
son or  persons  shall  counsel  or  procure  any 
one,  loiowing  or  having  reason  to  believe  that 
such  person  is  not  entitled  to  vote,  to  vote 
thereat.  It  Is  likewise  made  a  misdemeanor 
If  any  person  having  votes  at  such  primary 
shall  vote  or  offer  to  vote  at  a  primary  held 
by  any  other  political  party. 

A  supplementary  act  was  passed  in  1903 
(P.  L.  1903,  p.  603).  The  first  section  of  tbis 
supplement  enacts:  "In  addition  to  the  elec- 
tions for  filling  public  offices  that  now  are, 
or  hereafter  may  be,  held  under  the  laws  of 
this  state,  there  shall  also  be  held  primary 
elections  for  the  selection  of  delegates  to  con- 


ventions of  political  parties  and  for  the  nomi- 
nation of  candidates  for  certain  public  offices 
as  hereinafter  provided."  And  It  then  de- 
clares that  certain  elective  officers  required 
to  be  voted  for  by  the  voters  of  more  than 
one  ward  or  township  shall  be  nominated  at 
a  convention  of  delegates  chosen  "at  primaiy 
elections  held  pursuant  to  this  act,"  and  that 
all  candidates  to  be  voted  for  by  the  members 
of  a  single  ward  or  township  shall  be  nomi- 
nated directly.  The  second  section  provides 
that  only  such  persons  as  shall  be  registered 
for  the  ensuing  general  election  shall  l>e  qual- 
ified to  vote.  The  third  section  enacts:  "A 
political  party  within  the  meaning  of  this 
act  shall  be  a  political  party  which  at  the 
election  for  members  of  the  General  Assem- 
bly next  preceding  the  holding  of  any  pri- 
mary election  held  pursuant  to  this  act  xwUed: 
for  members  of  the  General  Assembly  at  least 
five  per  centum  of  the  total  vote  cast  in  the 
territorial  district  or  division  in  and  for 
which  the  nominations  are  made  or  delegates 
are  chosen." 

The  charge  In  the  Indictment  is  that  on 
September  10,  1907,  there  was  held  in  each 
election  district  of  the  city  of  Newark  "a 
primary  meeting  and  election  by  a  certain 
political  party  of  this  state,  to  wit,  the  Demo- 
cratic part7,  duly  and  in  due  form  of  law 
and  under  and  pursuant  to  the  laws  of  tJie 
state  of  New  Jersey,"  and  reciting  that  the 
city  of  Newark  was  then  a  city  having  by  the 
next  preceding  state  census  a  population  ex- 
ceeding 30,000,  mentioning  the  districts  at 
which  the  primary  meeting  and  election  was 
held,  and  the  convention  for  which  delegates 
were  to  be  voted,  and  the  offices  for  which 
candidates  were  to  be  nominated.  The  in- 
dictment then  charges  that  the  defendants, 
"wickedly  devising  and  Intending  at  said  pri- 
mary meeting  and  election  of  the  said  cer- 
tain political  party  of  the  state  of  New  Jer- 
sey, to  wit,  the  Democratic  party,  to  be  held 
on  the  10th  day  of  September  In  the  year 
1907,  to  procure  divers  i)ersons  known  to 
them  not  to  be  qualified  voters  to  vote  there- 
at, and  to  procure  divers  persons  to  vote 
thereat  In  more  than  one  election  district, 
and  to  procure  divers  persons  to  vote  there- 
at upon  names  other  than  their  own,  on  the 
said  10th  day  of  September,  In  the  year  of 
our  Lord  1907,  with  force  and  arms,  at  the 
said  city  of  Newark,  in  the  county  of  Essex 
aforesaid,  and  within  the  Jurisdiction  of  this 
court,  did  unlawfully  and  willfully  combine, 
unite,  confederate,  conspire,  and  bind  them- 
selves by  agreement  to  unlawfully,  willfully, 
and  corruptly  procure  Joseph  Torrello  to  vote 
at  the  primary  meeting  and  election  afore- 
said to  be  held  as  aforesaid  in  the  First  elec- 
tion district  of  the  Fourth  ward  of  the  city 
of  Newark  aforesaid,  in-  trte  coimty  aforesaid, 
and  before  the  board  of  registry  and  election 
of  the  said  election  district,  constituted  and 
organized  according  to  law  and  sitting  at  the 
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place  within  the  said  election  district  provid- 
ed for  by  law,  well  knowing  the  said  Joseph 
Torrello  not  to  be  a  qualified  voter  in  the  said 
election  district  at  the  primary  meeting  and 
election  aforesaid  to  be  held  as  aforesaid,  and 
not  to  be  by  law  entitled  to  vote  therein  and 
thereat,  by  reason  that  he  did  not  legally  re- 
side within  the  said  election  district,"  and, 
continuing,  charging  certain  other  overt  acts 
done  in  pursuance  of  said  conspiracy,  and 
then  charges  "that  in  pursuance  of  and  ac- 
cording to  said  conspiracy,  combination,  con- 
federacy, and  agreement  between  themselves 
had  as  aforesaid,"  and  to  enable  "the  said 
nongualifled  votors  to  vote  at  said  primary 
election,  the  defendants  •  •  •  did  un- 
lawfully, willfully,  and  corruptly  counsel,  aid, 
advise,  assist,  and  abet  the  said  Joseph  Tor- 
rello in  voting  In  Sie  name  of  Joseph  White, 
•  •  •  by  then  and  there  unlawfully,  will- 
fully, and  corruptly  counseling,  aiding,  ad- 
vising, assisting,  and  abetting  the  said  Joseph 
Torrello  to  appear  In  person  before  the  board 
of  registry  and  election  of  the  election  dis- 
trict aforesaid,  and  to  knowingly  and  falsely 
pretend  and  represent  that  his  name  was  Jo- 
seph White,  *  »  •  and  that  he,  the  said 
Joseph  Torrello,  In  the  name  of  Joseph  White, 
was  entitled  to  the  right  of  suffrage  In  the 
election  district  aforesaid  at  the  primary 
meeting  and  election  aforesaid,"  and  further 
charges  that  thereby  he  was  falsely  register- 
ed under  the  name  of  Joseph  White,  and  that 
after  such  registry  he  "did  give  in  and  cast 
his  vote  at  the  primary  meeting  and  election 
aforesaid  in  the  name  of  Joseph  White,  well 
knowing  himself  not  to  l)e  a  resident  and 
qualified  voter  of  the  said  election  district  at 
the  said  primary  meeting." 

The  primary  law  Is  concerned  simply  with 
providing  a  method  for  the  selection  of  per- 
sons to  be  voted  for  at  a  public  election.  This 
was  unknown  to  the  common  law,  and  rests 
entirely  upon  the  statute  by  which  It  was 
created  and  defined.  State  v.  Woodruff,  68 
N.  J.  Law,  89,  52  Atl.  294.  This  Indictment 
fails  to  state  that  there  was  held  a  primary 
meeting  by  a  party  which  had,  at  an  election 
for  members  of  the  General  Assembly  next 
preceding  the  holding  of  a  primary,  polled  for 
members  of  the  General  Assembly  at  least  5 
per  cent,  of  the  whole  number  of  votes  east 
In  the  district  In  which  and  for  which  nomi- 
nations were  made.  It  does  state  that  such 
primary  election  was  held  by  a  "certain  po- 
litical party  of  this  state,  to  wit,  the  Demo- 
cratic party."  This  is  uncertain  and  equivo- 
cal. It  may  mean  a  political  party  such  as 
Is  popularly  known  as  the  Democratic  party, 
or  It  may  mean  a  definite  political  organiza- 
tion, such  as  the  act  concerning  elections  de- 
fines. This  at  once  presents  a  situation 
where  It  is  essential  In  an  indictment  that 
the  court  and  the  defendant  should  be  In- 


formed which  meaning  Is  to  be  attributed  to 
the  phrase  or  word  used.  We  think,  there- 
fore, that  the  Indictment  Is  defective  In  fail- 
ing to  define  the  political  party  In  the  lan- 
guage of  the  statute  as  one  which  bad,  at  an 
election  for  members  of  the  General  Assem- 
bly next  preceding  the  holding  of  the  pri- 
mary, polled  for  members  to  the  General  As- 
sembly at  least  6  per  cent  of  the  whole  num- 
ber of  votes  cast  In  the  district  in  which  and 
for  which  the  nominations  were  made. 

The  crime  charged  Is  a  purely  statutory 
one,  and  the  indictment  should  charge  with 
certainty  and  precision  all  matters  in  which 
the  llle^lity  consists,  where  the  act  per  se 
Is  not  imlawful.  To  vote  at  a  primary  elec- 
tion held  by  a  political  party  or  organiza- 
tion not  within  the  terms  of  the  act  would 
manifestly  not  be  illegal',  for  such  party  could 
not  hold  an  effective  primary.  The  charge 
must  go  further,  and  set  out  that  the  pri- 
mary was  held  by  a  political  organization  de- 
fined by  the  statute.  The  statutory  offense 
Is  voting  at  a  primary  held  by  a  political 
party  which  casts  at  least  6  per  cent,  of  the 
total  vote  at  the  next  previous  election  for 
members  of  the  General  Assembly,  and  under 
authority  of  Roberson  v.  Lambertville,  38  N. 
J.  Law,  69,  the  description  of  the  crime  must 
in  all  respects  correspond  with  the  statute. 

Nor  is  this  view  overcome  by  the  argument 
advanced  by  the  state  that  the  court  Is  In- 
formed of  the  fact  that  the  Democratic  par- 
ty had,  at  an  election  preceding  the  primary, 
polled  more  than  5  per  cent,  of  all  the  votes 
cast,  because  by  section  108  of  the  act  of 
1898  (P.  L.  p.  291)  the  board  of  county  can- 
vassers Is  charged  with  making  two  state- 
ments of  the  result  of  the  election,  and  by 
section  110  such  board  must  deliver  one  of 
these  statements  to  the  Secretary  of  State, 
who  is  charged  with  filing  the  same,  whereby 
it  will  be  apparent  whether  or  not  the  Demo- 
cratic party  was  qualified  to  hold  a  primary; 
the  court  taking  Judicial  notice  of  the  ar- 
chives of  the  Secretary  of  State.  Upon  turn- 
ing to  section  108  it  is  apparent  from  the 
form  of  certificate  there  given,  that  the  politi- 
cal party  of  the  candidates  voted  for  Is  no- 
where mentioned  or  required  to  be  mentioned 
In  such  statement  But,  if  it  be  conceded 
that  the  court  would  take  Judicial  notice  of 
such  return  as  a  matter  of  proof,  assuming 
that  such  return  did  contain  the  political 
faith  of  the  persons  certified  to  have  been 
voted  for,  yet  it  does  not  follow  that  the  In- 
dictment should  not  set  forth  that  the  politi' 
cal  party  was  of  the  Constitution  prescribed 
by  the  statute. 

For  this  reason,  therefore,  the  Indictment 
should  be  quashed.  This  conclusion  renders 
it  unnecessary  to  examine  the  other  points 
made  by  counsel  for  the  defendants. 
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STATU  ▼.  NUGENT  et  al. 
(Sopreme  Court  of  New  Jersey.    Not.  9,  1908.) 

1.  Elections  (|  328*>— Violations  or  Eleo- 
TiCN  Laws— Indictment— Sufficiency. 

An  indictment  for  violation  of  P.  L.  1905, 
p.  224.  par.  2,  making  a  peraon  who  shall 
willfully  coansel,  procure,  or  abet  the  register- 
ing of  the  name  of  any  person  on  a  registry  list 
of  an  election  district,  knowing  that  such  per- 
son is  not  entitled  to  vote  therein,  guilty  of  a 
misdemeanor,  which  states  the  number  of  the 
district  and  the  ward  within  which  it  lies,  suf- 
ficiently shows  that  the  district  ia  a  legally  con- 
stituted election  district. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  §  32a»] 

2.  Blkctions  (i  328*)— Violations  of  Elec- 
tion  Laws— Indictment— Sufficiency. 

An  indictment  for  a  violation  of  P.  L. 
1905,  p.  224,  par.  2,  making  a  person  who  shall 
willfully  counsel,  procure,  or  abet  the  register- 
ing of  the  name  of  a'ny  person  on  a  registry 
list  of  an  election  district,  knowing  that  such 
person  is  not  entitled  to  vote  therein,  guilty  of 
a  misdemeanor,  is  not  required  to  allege  that 
the  false  registration  was  made  with  Intent  to 
vote  at  a  general  election,  as  snch  intention  is 
not  a  part  of  the  defined  statutory  offense. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  S  35T;   Dec.  Dig.  {  S28.*] 

3.  Elections  (8  312*)— Violations  of  Elec- 
tion Laws— Pbocubing  False  Reoistba- 

TION. 

P.  L.  1905,  p.  224,  par.  2,  making  a  person 
who  shall  willfully  counsel,  procure,  or  abet 
the  registering  of  the  name  of  any  per.son  on  a 
registry  list  of  an  election  district,  knowing  that 
such  person  is  not  entitled  to  vote  therein,  guil- 
ty of  a  misdemeanor,  does  not  extend  merely  to 
influence  exercised  directly  upon  the  board  of 
registry,  as  by  presenting  to  the  board  an  affi- 
davit of  persons  who  have  not  been  registered 
as  person^s  who  are  entitled  to  be,  but  includes 
the  persuading  of  a  voter  to  personate  another 
voter,  or  to  do  any  act  which  may  result  in  the 
registration  of  a  name  of  a  person  not  entitled 
to  vote. 

[E^.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  |  837;   Dec.  Dig.  »  312.*] 

4.  Elections  (i  312*)— Violations  of  Elec- 
tion Laws— False  Registbation— Joint  ob 
Several. 

The  offense  defined  by  P.  L.  1905,  p.  224, 
par.  2,  making  a  person  who  shall  willfully 
counsel,  procure,  or  abet  the  registering  of  the 
name  of  any  person  on  a  registry  list  of  an  elec- 
tion district,  knowing  that  sucn  person  is  not 
entitled  to  vote  therein,  guilty  o{  a  misdemeanor, 
is  not  such  an  offense  as  is  incapable  of  being 
committed  by  more  than  one  person,  but  there 
may  be  a  joint  counseling,  procuring,  or  abet- 
ting, for  which  more  than  one  person  may  be 
convicted. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  {  337;  Dec.  Dig.  {  312.*] 

5.  Indictment  and  Information  (8  82*)  — 
Sufficiency— Joint  Offense. 

An  indictment  of  more  than  one  person  for 
an  offense  committed  jointly  is  not  required  to 
employ  the  word  "jointly"  in  describing  the  of- 
fense. 

[Eld.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {  225 ;  Dec.  Dig.  8 

Application  for  certiorari  to  review  an  in- 
dictment of  James  R.  Nngent  and  others  for 
violation  of  P.  L.  1905,  p.  224,  par.  2,  mak- 
ing a  person  who  shall  willfully  counsel,  pro- 


cure, or  abet  the  registering  of  the  name  of 
any  person  on  a  registry  list  of  an  election 
district,  knowing  such  person  Is  not  entitled 
to  vote,  guilty  of  a  misdemeanor.  Applica- 
tion overruled. 

Argued  June  term,  1908,  before  REED, 
BERGEN,  and  VOORHEES,  JJ. 

Samuel  Kallsch,  for  application.  Loula 
Hood,  opposed. 

REED,  J.  This  indictment  Is  against  Joint 
defendants.  The  indictment  charges  that  oo 
October  22,  1907,  at  the  city  of  Newark,  in 
the  county  of  Essex,  the  board  of  registry 
and  election  for  the  Sixth  election  district 
of  the  First  ward  of  the  city  of  Newark,  be- 
ing then  organized  according  to  law,  was 
then  and  there  In  session,  at  the  place  within 
the  said  election  district  provided  for  by 
law,  to  register  the  names  of  persons  resid- 
ing in  the  said  district  entitled  to  the  right 
of  suffrage  therein  at  the  general  election 
to  be  held  on  November  5,  1907,  whereupon 
the  four  defendants.  In  the  said  county,  did 
then  and  there  unlawfully  and  willfully  aid. 
advise,  assist,  and  abet  one  William  Brown, 
alias  Thomas  Curran,  in  registering  the  name 
of  Thomas  Curran  on  the  registry  list  of 
said  election  district,  well  knowing  the  said 
William  Brown,  alias  Thomas  Curran,  not 
to  be  entitled  to  vote  therein  at  the  said 
election,  by  then  and  there  unlawfully  anil 
willfully  counseling,  aiding,  advising,  as- 
sisting, and  abetting  the  said  Thomas  Cur- 
ran to  appear  In  person  before  the  said 
board  of  registry,  and  to  unlawfully,  know- 
ingly, and  falsely  pretend  and  represent  to 
the  said  board  of  registry  that  bis  name  was 
Thomas  Curran  and  that  he  resided  at  No. 
33  Atlantic  street.  In  the  said  election  dis- 
trict, and  that  he  was  entitled  to  the  riglit 
of  suffrage  at  the  said  general  election,  and 
by  willfully  counseling,  aiding,  advising,  as- 
sisting, and  abetting  the  said  Curran,  and  re- 
quest the  said  board  of  registry  to  register 
the  name  of  Thomas  Curran,  residing  at  No. 
33  Atlantic  street,  upon  the  said  registry 
list  as  a  person  residing  in  said  district  and. 
entitled  to  the  right  of  suffrage  therein,  whicU 
said  registering  of  Thomas  Curran  the  said 
board  of  registry  then  and  there  made;  the 
said  defendants  then  and  there  well  knowing 
that  Curran  was  not  In  fact  Thomas  Curran. 
residing  at  No.  33  Atlantic  street  in  the  said 
district,  and  that  he  was  not  entitled  to  vote 
In  the  said  district  at  the  said  election  by 
reason  of  his  nonresldence  therein. 

The  indictment  is  founded  upon  the  follow- 
ing clause  in  paragraph  2  of  the  supplement 
to  "An  act  to  regulate  elections"  (P.  L.  1905. 
p.  224):  "Whoever  shall  wUifuUy  counsel, 
procure,  and  advise,  assist  or  abet  in  the 
registering  of  the  name  of  any  person  on  a 
registry  list  of  an  election  district  or  pre- 
cinct, knowing  such  other  i>erson  Is  not  en- 
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tlUed  to  vote  therein,  •  •  •  shall  be  guil- 
ty of  a  misdemeanor." 

It  Is  first  charged  that  the  Indictment  Is 
fault?  In  falling  to  set  out  facta  to  show  that 
the  district  was  a  legally  constituted  election 
district  We  think  that  the  statement  of  the 
number  of  the  district  and  the  ward  within 
which  it  lies  was  sufScIent. 

It  is  Insisted  that  there  Is  no  statement 
that  the  false  registration  was  made  with 
the  Intention  to  vote  at  the  alleged  general 
election.  It  Is  sufficient  to  say  that  such 
Intention  Is  not  a  part  of  the  defined  statu- 
tory offense.  The  statute  malces  the  misde- 
meanor complete  when  the  defendant  will- 
fully aids  and  assists  in  the  registration  oC 
a  person  not  qualified  to  vote,  knowing  of  his 
disqualification. 

Again,  it  Is  Insisted  that  the  clause  lu 
paragraph  2  of  the  act  of  1005,  supra,  only 
Includes  Instances  where  the  Influence  Is  to 
be  exercised  upon  the  members  of  the  board 
of  registry  directly,  by  inducing  them  to 
place  fraudulent  names  upon  the  list,  as,  for 
Instance,  by  presenting  to  the  board  of  reg- 
istry an  affidavit  of  persons  who  have  not 
been  registered  as  persons  who  are  entitled 
to  be  registered  and  to  vote  In  the  district. 
It  is  therefore  insisted  that  merely  advising 
a  person  to  register  his  name,  knowing  him 
to  be  disentitled  to  vote,  is  not  within  the 
language  of  .the  statute.  We  think  different- 
ly. We  think  the  counseling  and  procuring 
of  the  registration  of  the  name  of  any  other 
person  on  a  register  includes  the  persuading 
of  the  person  to  personate  another  voter,  or 
to  do  any  act  which  may  result  in  the  regis- 
tration of  a. name  not  entitled  to  vote.  The 
procuration  need  not  directly  affect  the  board 
of  registration;  but  If  it  puts  In  motion  an 
act  operating  either  npon  the  voter  or  upon 
the  board,  which  results  In  getting  a  false 
name  upon  the  registry  list,  it  Is  within  the 
act. 

The  last  objection  pressed  Is  that  the  stat- 
utory offense  is  distinct  in  its  nature,  and 
that  a  single  act  Is  Incapable  of  being  com- 
mitted by  more  than  one  person.  It  Is  In- 
sisted, therefore,  that  the  conviction  of  these 
defendants  Jointly  is  a  legal  Impossibility. 
The  question  is,  can  two  or  more  persons 
■wlllfnlly  counsel,  procure,  aid,  advise,  assist. 
or  abet  In  the  false  registration  of  a  name? 
Says  Mr.  Bishop:  "The  test  to  determine 
-whether  an  offense  may  be  deemed  Joint  or 
not,  has  been  stated  by  an  American  judge 
(Robertson,  C.  J.,  in  Com.  v.  McChord,  2 
Dana  [Ky.]  242)  as  follows:  'It  is  to  consider 
whether  each  offender  be  guilty  in  the  same 
degree  of  the  same  crime  so  that  he  might 
be  separately  convicted,  even  though  another 
was  the  actual  perpetrator.  If  each  may 
be  00  convicted,  their  gnllt  Is  Joint;  but  oth- 
erwise, it  is  several.'"  Mr.  Bishop  continu- 
ed: "'Thus,'  says  Mr.  Starkle,  in  a  case 
of  obtaining  money  under  false  pretenses. 


If  several  defendants  act  In  concert  together, 
though  the  pretense  be  conveyed  by  words 
spoken  by  one  of  them,  yet  they  may  be  all 
Jointly  Indicted  under  the  statute.  •  *  • 
So  where  several  are  Jointly  concerned  in 
the  publication  of  the  same  libel.' "  1  Bish. 
Cr.  Pro.  p.  467  et  seq.  See,  also,  2  Blsh. 
Cr.  Pro.  p.  811.  So  If  two  or  more  persons 
should  together  visit  another  whom  they 
knew  to  be  not  entitled  to  vote,  and  one  of 
the  visitors  should  offer  money  to  the  per- 
son visited  to  induce  him  to  register  as  a 
voter,  or  should  counsel  that  person  to  regis- 
ter as  a  voter,  and  it  appeared  that  each 
visitor  had  contributed  to  the  offered  bribe, 
or  each  visitor  Joined  In  giving  their  approv- 
al to  the  words  and  acts  of  their  spokesman 
and  leader  employed  to  Induce  the  person 
to  falsely  register.  In  such  a  situation  each 
would  be  indictable  for  the  specific  act,  and 
thus  all  would  be  Jointly  Indictable.  We 
think,  therefore,  that  there  may  be  a  Joint 
counseling,  aiding,  and  procuring,  and  that, 
therefore,  the  charge  of  these  four  defendants 
in  one  Indictment  Is  permissible. 

It  Is  to  t>e  further  remarked  that,  when  the 
Indictment  is  against  more  defendants  than 
one  for  an  offense  committed  by  them  Joint- 
ly, It  need  not  employ  the  word  "Jointly"  In 
describing  the  offense.  1  Blsh.  Cr.  Pro. 
p.  471. 

The  application  is  overruled. 


<W  N.  J,  L.  84) 
STATE  V.  NUGENT  et  al. 
(Supreme  Court  of  New  Jersey.    Nov.  0,  1908.) 

1.  CONSPIBACT  (§  43*)  —  Election  FBAuns  — 
Indictment— Sufficiency. 

An  indictment  charging  that  defendants  un- 
lawfully combined,  united,  coufederated,  conspir- 
ed, and  bound  themselves  to  procure  another  to 
vote  at  a  general' election,  knowing  that  he  was 
not  qualified,  is  not  open  to  the  objection  that 
the  words  employed  are  not  apt  to  charge  a 
criminal  conspiracy,  because  the  words  "the  de- 
fendants did  bind  themselves  by  an  agreement" 
do  not  necessarily  Import  that  the  agreement 
was  between  themselves,  but  leave  open  the  pos- 
sibility that  the  agreement  might  have  been  be- 
tween each  defendant  and  some  third  person. 

[Ed.  Note. — For  other  cases,  see  Conspiracy. 
Cent.  Dig.  g§  87,  91 ;    Dec  Dig.  §  43. •] 

2.  Indictment  and  Intobmation  (f  110*)— 
CoNspiKACT— Election  F'sAtrDS— Lanouaoe 
OF  Statute. 

The  indictment  Is  not  open  to  the  objection 
for  the  further  reason  that  it  Is  couched  in  the 
language  of  Crimes  Act  (P.  L,  1898,  p.  805)  S  37, 
as  amended  by  Act  March  22,  1899  (P.  L.  1899, 
p.  214),  which  section  does  not  merely  indicate 
the  punishment  for  a  crime  known  to  the  com- 
mon law,  but  defines  the  crime  itself. 

[Ed.   Note. — For  other  cases,  see  Indictment 
and  Information,  Dec  Dig.  |  110.*] 

8.  CoNSPiBACT  (8  43*)  —  Election  Fbauds  — 
Indictment— SuFFiciENCT. 

An  indictment  charging  a  conspiracy  to  pro- 
cure disqualified  persons  to  vote,  and  to  pro- 
cure qnalified  persons  to  vote  in  more  than  one 
election  district  and  to  vote  under  names  other 
than  their  own  at  a  general  election,  but  spe- 
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.cifically  charging  a  conspiracy  to  procure  a  cer- 
tain person  to  vote  in  a  certain  election  district 
in  a  certain  county,  fixes  the  place  wliere  tlie 
purpose  of  the  conspiracy  was  to  be  executed. 

[EM.  Note.— For  other  cases,  see  Conspiracy, 
Dec.  Dig.  §  43. •] 

4.  Cbiminal  Law  (|  97*)— Conspibaot— Ju- 
bi8diction. 

So  far  as  concerns  jurisdiction,  the  ques- 
tion is  as  to  wtiere  a  conspiracy  was  entered 
into,  and  not  where  its  purpose  was  to  be  ex- 
ecuted. 

(Ed.    Note.— For  other  cases,   see    Criminal 
Law,  Dec.  Dig.  {  97.*] 

5.  Conspibaot  (S  84*)— Fbattdumnt  Voting 
—  VPebvebsion  OB  Obstbuction  op  the 
Dtje  Administbation  op  Law." 

Fraudulent  voting  at  an  election,  whether 
consisting  of  voting  disqualified  persons,  repeat- 
ing, or  voting  under  the  names  of  otner  vot- 
ers, is  a  "perversion  or  obstruction  of  the  dae 
administration  of  law,"  which  by  Crimes  Act 
(P.  L.  1898,  p.  805)  i  37.  as  amended  by  Act 
March  22,  1809  (P.  L.  1899,  p.  214),  U  made 
the  subject  of  a  criminal  conspiracy. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Dec.  Dig.  {  34.*] 
9.  Conspibaot  {§  43*)  — Indictment— SopFi- 

OIKNCT. 

An  indictment  charging  specific  facts  bring- 
ing defendants  within  Crimes  Act  (P.  L.  1898, 
p.  805)  i  37,  as  amended  by  Act  March  22, 
1899  (P.  L.  1899,  p.  214),  mailing  persons  who 
shall  combine  to  commit  any  act  for  the  per- 
version or  obstruction  of  the  due  administration 
of  the  law  guilty  of  a  misdemeanor,  and  enlarg- 
ing them  so  as  to  inform  defendants  with  abso- 
lute certainty  of  the  character  and  nature  of 
the  offense,  is  sufficient,  though  not  charging 
tliat  defendants  conspired  to  commit  tm  act  for 
the  perversion  or  obstruction  of  the  due  admin- 
istration of  the  law. 

[EM.  Note. — For  other  cases,  see  Conspiracy, 
Cent.  Dig.  {  91 ;   Dec.  Dig.  {  43.*] 

7.  Conbpibact   (f  27»)— Failubk  to  Acoou- 

PUBH  PUBPOSE— EFPECT. 

Where  there  is  a  design  to  procnre  a  dis- 
qnalified  person  to  vote,  followeo  by  an  overt 
act  in  pursuance  of  that  design,  the  conspiracy 
is  complete,  though  its  purpose  fail  and  thi  per- 
son does  not  actually  vote. 

[EJd.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  8  39;   Dec.  Dig.  {  ^7.*] 

8.  Conspibaot  (8  27*)— Ovkbt  Act. 

The  fact  that  there  is  a  distinct  statutory 
provision  for  punishing  the  counseling  of  false 
registration  or  false  voting  in  no  way  impairs 
the  charge  of  a  conspiracy  to  procure  a  dis- 
qualified person  to  vote,  and  the  charge  of  pro- 
curing such  person  to  register  as  the  overt  act 
in  pursuance  of  snch  conspiracy,  as  counseling 
by  a  single  person  is  quite  distinct  from  the 
combined  counseling  of  several  persons. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Dec.  Dig.  i  27.»] 

9.  Conspibaot  (|  27*)— Ovebt  Act. 

Aiding  and  abetting  in  the  false  registration 
of  a  person  is  a  sufficient  overt  act  in  execution 
of  a  conspiracy  to  have  such  person  fraudulently 
vote  at  the  following  election. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Dec  Dig.  {  27.*] 

10.  Indictment  and  Infobmation  ({  61*)— 
Evidence— JuDiciAi,  Notice. 

Whether  the  court  will  take  judicial  notice 
of  the  location  of  an  election  district  is  a  ques- 
tion of  evidence,  and  not  of  pleading. 

[Ed.  Note. — For  other  cases,  see  Indictment  and 
Information,  Cent.  Dig.  8  183 ;  Dec.  Dig.  §  61.*] 


11.  Elections  (|  828*)— Violation  or  Bixo- 
TiON  Laws— Indictment— SUFFICIKNOT. 

A  description  of  the  election  district  hji 
number  and  ward  in  an  indictment  alleging  a 
design  to  procure  a  fraudulent  vote  therein  waa 
sufficiently  certain,  without  Betting  oat  the 
boundaries  of  the  district. 

[Ed.  Note.^For  other  cases,  see  Elections, 
Dec  Dig.  §  328.*] 

12.  Indictment  and  Inpobmation  (f  125*)— 
Multifabiousness. 

An  indictment  for  conspiracy  is  not  multi- 
farious because  charging  a  design  having  a  mal- 
titude  of  objects. 

[Ed.  Note. — For  otiier  cases,  see  Indictment 
and  Information,  Dec.  Dig.  1 125.*] 

Application  for  certiorari  to  review  an  In- 
dictment of  James  R.  Nugent  and  others, 
cliarging  a  conspiracy  to  procure  a  person  to 
vote  at  a  general  election,  well  knowing  that 
be  was  not  a  qoallfled  voter.  Application 
overruled. 

Argued  June  term,  1908,  before  REED, 
BERGEN,  and  VOORHEES,  JJ. 

Samuel  Kallsch,  for  a{)pllcants.  Louli 
Hood,  for  the  State. 

REBD,  J.  The  Indictment  In  question 
charges  that  the  defendants  did  unlawfully 
and  wlcltedly  combine,  unite,  confederate,  con- 
spire, and  bind  themselves  by  agreement  to 
unlawfully  and  corruptly  procure  one  W.  B. 
to  vote  at  a  specified  general  election  in  the 
Sixth  election  district  of  the  Sepotad  ward  of 
the  cit^  of  Neweric,  well  isnowing  the  said  W. 
B.  not  to  be  a  qualified  voter  In  said  election 
district  at  that  election. 

It  la  insisted  that,  regardless  of  otlier  ob- 
jections to  the  Indictment,  the  words  em- 
ployed are  not  apt  to  charge  a  criminal  con- 
spiracy. The  alleged  defect  pointed  out  is 
that  the  words  "the  defendants  did  bind 
themselves  by  an  agreement"  do  not  neces- 
sarily import  that  the  agreement  was  between 
themselves,  but  leave  open  the  possibility  that 
the  agreement  might  have  l>een  l>etween  each 
defendant  and  some  third  person  or  persons. 
There  is  no  doubt  that  the  forms  ij)  indict- 
ments for  conspiracy  contain  the  charge  that 
the  defendants  did  agree  togetlier,  or  that  the 
defendants  did  among  themselves  conspire 
and  agree  together;  but  it  seems  Impossible  to 
ascribe  to  the  other  words,  "combine,  confed- 
erate, conspire,"  any  meaning  other  than  that 
the  defendants  mutually  engaged  to  accomp- 
lish the  purposes  charged.  When  It  is  said 
that  A.  and  B.  confederated  or  conspired  to 
do  an  act,  the  words  seem  to  have  a  well-de- 
fined significance.  The  etymological,  techni- 
cal, and  popular  significance  of  these  words, 
when  predicated  of  two  or  more  persons,  is 
that  they  reciprocally  will  to  assist  in  a  com- 
mon enterprise ;  and  the  enterprise  being  com- 
mon, and  the  will  of  all  the  defendants  being 
common,  the  agreement  was  common  and  be- 
tween each  and  all  of  the  defendants.  This 
Is  the  equivalent  for  agreeing  together  to  per- 
form the  act    Besides,  the  charge  is  couched 


*Fer  stliar  case*  see  same  topic  and  lectlon  NUMBER  la  Dae.  *  Am.  Big*.  1907  ta  datt^  ft  Bsportar  Ind«sM 


Digitized  by 


Google 


N.X) 


STATE  T.  NUGENT. 


<8T 


in  the  language  of  section  37  of  tlie  crimes 
act  (P.  L.  1888,  p.  805),  as  amended  by  the  act 
of  1899  (P.  L.  1899,  p.  214).  This  secUon  does 
not  merely  indicate  the  pimisbment  for  a 
crime  known  to  common  law,  bnt  defines  the 
crime  itself.  I  therefore  think  the  statement 
of  conspiracy,  from  the  point  of  view  in  which 
It  is  attacked,  is  sufficient. 

It  is  again  insisted  that  the  Indictment  does 
not  show  that  the  defendants  conspired  to 
conmiit  a  crime  In  the  county  of  Essex.  As- 
suming tliat  such  a  charge  was  essential  un- 
der the  statute,  it  nevertheless  appears  In  the 
indictment  The  genera]  purpose  of  the  con- 
spiracy as  set  out  was  to  procure  disqualified 
persons  to  vote,  and  to  procure  qualified  per- 
sons to  vote  in  more  than  one  election  dis- 
trict and  to  vote  upon  names  other  than  their 
own  upon  a  general  election  held  in  this  state 
en  a  certain  date;  but  the<  specific  charge  is 
that  they  conspired  to  procure  a  certain  per- 
son to  vote  in  a  certain  election  district  in 
£^ex  county.  This  fixes  the  place  where  the 
purpose  of  the  conspiracy  was  to  be  executed. 
But  the  real  x>oint,  so  far  as  concerns  jurisdic- 
tion, is,  where  was  the  conspiracy  entered  in- 
to? Dealy  v.  U.  S.,  152  U.  S.  539,  14  Sup.  Ct 
680,  38  h.  Ed.  545.  And  the  indictment 
cliarges  it  to  have  been  in  the  county  of  Es- 
sex. 

But  it  Is  said  that  it  is  not  charged  that  the 
conspiracy  was  to  commit  a  crime,  and  that, 
as  the  crime  of  conspiracy  Is  limited  by  sec- 
tion S7  of  the  act  concerning  crimes  as  that 
section  was  amended  Jn  1899  (P.  L.  1899,  p. 
214),  the  only  ground  upon  which  this  indict- 
ment can  stand  Is  that  the  purpose  to  be  ac- 
complished by  the  conspiracy  was  the  commis- 
sion of  a  crime;  and  it  is  insisted  that,  while 
the  purposes  to  be  accomplished  were  crimes 
under  section  2  of  the  act  of  1905  (P.  L.  1905, 
p.  224),  yet  that  section  has  been  repealed  by 
a  later  act  in  1905  (P.  L.  1905,  p.  402),  the 
thirty-fifth  section  of  which  later  act,  it  is 
insisted,  provides  for  the  sole  punishment  of 
acts  which  under  the  previous  acts  were 
crimes;  the  punishment  being  a  penalty  to  be 
recovered  in  a  civil  action.  It  Is  to  be  ob- 
served that  the  legislation  contained  In  sec- 
tion 33  of  the  later  act  seems  to  be  entirely 
aside  from  the  purpose  Indicated  In  the  title 
of  the  flct.  The  purchase  of  voting  machines, 
and  the  regulation  of  the  use  of  voting  ma- 
chines, can  hardly  be  said  to  express  a  pur- 
pose to  legislate  for  the  punishment  of  Illegal 
voting,  which  punishment  has  always  been 
provided  for  in  the  crimes  act  or  In  the  act  to 
regulate  elections. 

But  the  question  of  repealer  is  unimport- 
ant It  Is  unimportant  because  the  assump- 
tion that  the  Indictment  is  valid  only  if  it 
charges  a  design  to  commit  crime  Is  unten- 
able. Assuming,  for  the  purpose  of  defend- 
ants' argument  that  section  37  of  the  crimes 
act  (P.  li.  1808,  p.  805),  as  amended  in  1809 
(P.  L.  1899,  p.  214),  covers  the  whole  field  of 
criminal  conspiracy,  and  that  this  section,  not- 
withstanding State  T.  Morton,  23  N.  J.  Law, 


33,  excludes  any  matter  as  the  subject  for  a 
criminal  conspiracy  save  those  pointed  out  in 
the  statute,  yet  the  matters  included  within 
this  statute  are  not  confined  to  a  combination 
to  commit  a  crime.  One  of  the  purposes,  a 
combination  to  effect  which  Is  a  conspiracy.  Is, 
in  the  language  of  tills  section,  "a  design  to 
commit  an  act  for  the  perversion  or  obstruo- 
tlon  of  Justice  or  the  due  administration  of 
the  laws."  Now  the  fraudulent  voting  at  an 
election,  whether  in  the  shape  of  voting  dis- 
qualified persons,  repenting,  or  voting  upon 
the  names  of  other  voters,  is  a  perversion  or 
obstruction  of  the  due  administration  of  law. 
It  is  as  palpably  so  as  was  the  tampering  with 
ballot  boxes,  dealt  with  in  the  case  of  Mob- 
chell  V.  State,  53  N.  J.  Law,  408,  22  Atl.  60, 
affirmed  54  N.  J.  Law,  890,  25  Atl.  964.  •  In 
that  case  an  indictment  for  conspiracy  was 
sustained  upon  these  grounds.  Therefore  It 
would  not  matter  whether  these  acts  of  fraud- 
ulent voting  were  criminal  or  penal  acts,  or 
neither  criminal  nor  penal.  They  were  In  any 
aspect  perversive  of  the  due  administration 
of  the  law.  It  Is  true  that  the  Instrument 
does  not  charge  that  the  defendants  con- 
^Ired  to  commit  an  act  for  the  perversion  or 
obstruction  of  Justice  or  the  due  admlnistra- 
tlon  of  the  law.  But'  It  does  cliarge  specific 
facts  which  bring  the  defendants  within  the 
ban  of  the  statutory  language,  and  charges 
those  facts  so  as  to  inform  them  with  abso- 
lute certainty  of  the  character  and  nature  of 
the  specific  charge,  and  this  was  all  that  was 
requisite.  State  v.  Thatcher,  35  N.  J.  Law, 
445;   State  v.  Startup,  39  N.  J.  Law,  423. 

Again,  it  Is  insisted  that  no  overt  act  is 
properly  pleaded.  The  overt  acts  pleaded  are 
that  the  defendants  in  pursuance  of  their 
conspiracy  aided  and  abetted  the  disqualified 
persons  whom  they  had  conspired  to  have  vote 
to  falsely  register  their  names  or  the  names 
of  others  on  a  certain  registry  list  as  persons 
qualified  to  vote.  It  is  first  said  that  there  is 
no  charge  that  such  persons  voted  or  offered 
to  vote;  and,  secondly,  tliat  there  Is  a  distinct 
statutory  provision  for  punishing  a  person 
who  shall  counsel  the  registration  of  any 
name  of  any  person  knowing  him  not  to  be 
entitled  to  a  vote,  and  there  Is  also  a  distinct 
provision  for  punishing  any  one  who  shall 
counsel  a  person  to  vote  on  election  day.  In 
the  first  place,  the  act  which  the  defendants 
conspired  to  effect  need  not  l>e  accomplished. 
If  there  was  a  Aealga  to  procure  a  disquailfled 
person  to  vote,  followed  by  an  overt  act  la 
pursuance  of  that  design,  the  conspiracy  was 
complete,  although  for  some  reason  its  pur- 
pose failed  and  the  person  did  not  actually 
vote.  Secondly,  the  fact  that  there  is  a  provi- 
sion for  punishing  the  counseling  to  false 
registration,  or  counseling  to  false  voting.  In 
no  way  impairs  the  charge  of  a  conspiracy  to 
procure  a  disqualified  person  to  vote,  and  the 
charge  of  procuring  such  person  to  register  as 
an  overt  act  Indeed,  is  may  be  observed  tha^ 
counseling  by  a  single  person  is  quite  distinct 
from  the  combined  counseling  of  several  per* 
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■OBB.  It  la  tlie  power,  and  conaeqiiently  the 
dangw  tbat  springs  from  the  union  of  In- 
fluence of  many  minds  and  wills  to  bring 
about  the  result,  tbat  constitutes  the  criminal- 
ity of  a  conspiracy.  Respecting  the  essential 
act  In  execution  of  the  Joint  design  required 
by  the  statute,  we  think  that  the  registration 
Is  such  a  step  In  the  assertion  of  the  right  to 
TOte,  and  In  the  equipment  of  the  person  as- 
serting the  right,  with  the  privilege  of  voting, 
that,  where  there  is  a  design  to  vote  fraudu- 
lently, then  a  fraudulent  registration  Is  an 
act  taken  In  the  execution  of  that  purpose^  It 
follows  tbat  the  aiding  and  abetting  In  the 
false  registration  of  W.  B.  was  an  overt  act 
In  carrying  Into  execution  the  design  to  pro- 
cnre  W.  B.  to  vote  at  the  following  election. 

It  Is  again  objected  that  an  election  district 
to  not  a  political  division  of  the  state  of  which 
the  conrt  will  take  Judicial  notice;  that  there- 
fore the  charge  of  a  design  to  procure  a  per- 
son to  vote  In  a  certain  numbered  election  dis- 
trict tn  a  certain  ward  In  a  city  Is  insufficient 
for  want  of  certainty.  Whether  the  court 
win  take  Judicial  notice  of  the  location  of  an 
election  district  Is  a  matter  of  evidence,  and 
not  of  pleading,  and  we  think  that  a  descrip- 
tion of  the  election  district  by  number  and 
ward  was  sufficiently  'certain,  without  set- 
ting oat  the  boundaries  of  the  district. 

It  Is  again  Insisted  that  the  Indictment  is 
multifarious.  In  tbat  It  charge  a  design  hav- 
ing a  multitude  of  objects  to  be  accomplished. 
But  this  objection  is  answered  by  the  opinion 
of  Beaaley,  C.  J.,  In  Noyes  v.  State,  41  N.  J. 
Law,  418.  The  requirements  of  an  overt  act 
In  no  way  modify  the  principle  that  the  con- 
federacy Is  a  single  act,  and  that  It  may  In- 
clude in  Its  purpose  any  number  of  particulars. 

Our  consideration,  therefore,  of  these  and 
other  points  urged  on  behalf  of  the  applica- 
tion, leads  us  to  the  conclusion  that  the  appli- 
cation must  be  refused. 


(7B  N.  J.  B.  7« 

PISCHEE  r.  riSCHER  et  al. 

(Court  of  Chancery  of  New  Jersey.     Nov.  19, 
1908.) 

1.  WrLLs  a  538*V-CoNSTBUcnow— "In  Cask 
or  His  Deais." 

Wliere  there  is  a  bequest  to  one  and  "in 
ease  of  liis  death"  to  another,  the  expression  "In 
case  of  his  death"  unexplained  by  the  context 
refeis  to  the  event  of  death  happening  before 
the  death  of  the  testator. 

TEd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  fi!  1162-1164;   Dec.  Dig.  g  638.* 

For  other  definitions,  see  Words  and  Fhrasea, 
vol.  4,  pp.  3468-3469.] 

2.  Wills  (J  fi38*)-Coi»8Ti»ucnoN— "Ih  Oab« 
or  His  Death." 

An  absolute  bequest  to  a  person,  followed 
by  the  expression  "in  case  of  his  deatli,"  cannot 
be  construed  to  mean  "at  his  death"  or  "froin 
his  death" ;  the  element  of  contingency  being 
absent  in  that  case,  as  no  proper  force  could 
then  be  given  to  the  expression,  "in  case  of." 

FEd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  1162-1164 ;  Dec  Dig.  i  538.*] 


3.  Wiu4  (I  638*>-CoNsn(Tonon— "In  Cask 

OF." 

Where  the  context  of  the  will  Is  silent,  the 
words,  "in  case  of,"  and  similar  expressions,  re- 
ferring to  the  death  of  a  prior  legate*  in  con- 
nection with  some  collateral  event,  apt-ly  to  the 
contingency  happening  as  well  after  as  before 
the  death  of  testator. 

[EM.  Note.-^For  other  cases,  see  Wills,  Cent 
Dig.  (!  1162-llGl ;  Dec.  Dig.  {  83&*] 

4.  WniS  (I  625*)  —  CoNSTBUcnoK  —  BsTAT* 

DCVISBD. 

Testatrix,  by  the  first  paragraph  of  her 
will,  gave  her  entire  estate  to  her  son  and  his 
'wife.  By  the  second  paragraph  she  imposed  on 
iK>th  the  harden  of  supporting  her  in6rm  hus- 
band for  life,  and  bv  the  third  declared  that. 
In  case  the  son  sliould  die  before  his  wife,  his 
widow  should  then  become  the  owner  of  the 
property  in  common  with  her  two  children,  with 
the  added  condition  that,  in  case  she  remarried, 
the  two  children  should  become  the  owners  of 
the  entire  estate.  Held  that,  as  to  testatrix's 
real  estate,  the  will  created  an  estate  in  fee  by 
the  entirety  in  testatrix's  son  and  his  wife  with 
limitation  over  by  way  of  executory  devise  in 
the  event  of  the  son's  death  before  his  wife,  ir- 
respective of  the  death  of  testatrix,  and,  at  the 
son's  death,  the  estate  by  the  entirety  was  de- 
feated by  the  happening  of  the  contingency  nam- 
ed, and  the  fe«  passed  to  the  widow  and  her 
two  children  In  equal  shares;  the  fee  in  the 
widow's  share  being  defeasible  in  case  of  her 
remarriage.  In  which  event  the  entire  estate 
passed  to  the  children. 

fEd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  a  1447-1460;  Dec.  Dig.  ^  625.»] 

Suit  by  Mary  N.  Fischer  against  George 
A.  Fischer  and  another  to  quiet  title  to  land. 
Judgment  for  defendants. 

The  bill  is  filed  by  complainant  against  her 
two  minor  children  to  quiet  the  title  to  cer- 
tain real  estate  which  was  owned  by  the 
grandmother  of  the  two  minors  at  the  time 
of  her  decease  and  disposed  of  by  her  will. 
In  effect,  the  bill  Is  to  procure  a  construction 
of  the  provisions  of  tbat  will  touching  cer- 
tain real  estate  therein  referred  tp. 

The  will  of  Kunigunde  Fischer  (the  mother 
of  the  father  of  the  two  defendant  minor 
children,  and  the  mother  of  the  hnsband  ot 
complainant)  provided  as  follows: 

"First  after  my  lawful  debts  are  paid  I 
give  and  bequeath  and  devise  all  my  real 
estate  being  my  house  known  as  *numl>er  (108) 
one  hundred  and  eight  Monroe  Street'  in  the 
city  of  Hoboken,  county  of  Hudson,  and  state 
of  New  Jersey  as  well  as,  all  my  personal 
estate,  goods  and  chattels  of  whatever  nature 
and  kind  soever  to  my  beloved  son  Otto  A. 
Fischer  and  his  wife  Mary  N.  Fischer  and 
their  heirs  and  assigns  forever. 

"Second,  my  dear  husband  Charles.  Angust 
Fischer  who  had  been  and  Is  now  In  feeble 
health  and  will  be  taken  care  of  by  my  son 
and  his  wife  so  that  they  have  to  care  for  all 
his  necessities  and  wants  and  will  receive 
from  them  as  pocket  money  four  (4)  dollars 
cash  every  month  during  his  lifetime. 

"Third.  In  case  my  son  Otto  August  Fisch- 
er should  die  before  his  wife  It  Is  my  wUl 
that  as  long  as  his  wife  Mary  N.  Fischer  does 
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not  remarry  and  will  be  his  widow,  that  In 
this  case  she  becomes  the  heir  to  the  property 
with  her  two  children  Anna  and  George,  oth- 
erwise the  property  baa  to  go  to  these  two 
children  alone  as  their  Inherltanca  from  their 
grandmother." 

The  will  beam  date  March  13,  1901.  Knni- 
gnnde  Fischer,  testatrix,  died  April  12,  1901. 
Charles  Angnst  Fischer,  the  husband  of  tes- 
tatrix named  to  the  second  paragraph  of  the 
will,  died  November  8,  1901.  Otto  Fischer, 
the  son,  died  April  16,  1906.  Mary  N.  Fisch- 
er, the  son's  wife  named  in  the  will,  and  the 
two  minor  children  Anna  and  Oeorge,  grand- 
children of  testatrix,  are  still  alive,  and  Mary 
N.  Fischer  (complainant)  has  not  remarried. 
The  bill  is  ffled  by  Mary  N.  Fischer,  widow 
of  the  son,  against  her  two  minor  children 
Anna  and  Oeorge.  It  is  contended  In  behalf 
of  complainant  that  upon  the  death  of  tes- 
tatrix an  estate  by  the  entirety  vested  In 
the  son  Otto  A.  and  complainant,  and  that, 
npon  the  death  of  Otto  A.,  ka  absolute  es- 
tate became  vested  In  complainant,  and  that 
the  two  minor  grandchildren  of  testatrix  in 
consequence  take  nothing  under  the  will. 

William  S.  Stnhr,  tor  complalnaiit  Sam- 
nel  A.  Besson,  for  defendants. 

LEAMINO,  V.  0.  (after  stating  the  facts  as 
above).  It  win  be  observed  that  testatrix  by 
the  first  paragraph  of  her  will  devises  an  ab- 
solnte  estate  to  her  son  Otto,  and  his  wife. 
By  the  third  paragraph  two  successive  con- 
tingencies are  introduced  to  the  effect,  first, 
that.  If  the  son  Otto  dies  before  his  wife,  the 
property  shall  go  to  the  wife .  and  the  two 
grandchildren ;  and,  second.  If  the  wife  there- 
after remarries,  the  property  shall  go  wholly 
to  the  two  grandchildren.  The  question  is 
therefore  presented  whether  the  death  of  Ot- 
to before  his  wife  Is  a  contingency  which  tes- 
tatrix Intended  to  -be  operative  only  in  the 
event  of  the  contingency  occurring  before  the 
death  of  testatrix,  or  as  a  contingency  to  be 
equally  operative  In  the  event  of  t&e  contin- 
gency happening  after  the  death  of  testatrix. 
As  the  contingency  did  not  occur  until  after 
the  death  of  testatrix,  her  Intention  in  the 
respect  named  must  be  ascertained. 

The  provisions  of  the  will  which  are  to  be 
here  construed  relate  to  both  the  real  and 
personal  property  of  testatrix ;  and  the  con- 
tention in  behalf  of  complainant  is  that  the 
gift  falls  within  the  well-recognized  rule  of 
construction  that,  where  there  Is  a  bequest 
to  one  person  and  "In  case  of  his  death"  to 
another  person,  the  expression  "In  case  of 
bis  death,"  unexplained  by  the  context  of  the 
will,  will  be  nnderstood  as  referring  to  the 
event  of  death  happening  before  the  death 
of  testator.  While  the  rule  of  construction 
referred  to  is  in  most  cases  applied  to  be- 
quests of  personal  property,  the  same  rule 
has  by  some  aathorities  been  applied  to  de- 
vises of  real  estate.   The  precise  purpose  und 


application  of  the  rule  should  fherefore  be 
considered  in  this  case. 

Conceding  the  rule  of  construction  referred 
to  as  applicable  to  the  same  extent  in  devises 
of  real  estate  as  in  bequests  of  personal 
property,  I  am  unable  to  reach  the  conclu- 
sion that  the  contingency  of  the  death  of  Ot- 
to referred  to  by  testatrix  was  intended  by 
her  to  relate  to  the  death  of  Otto  only  In  the 
event  of  the  death  of  Otto  occurring  before 
the  death  of  testatrix.  Where  a  bequest  is 
made  to  one  person  with  a  gift  over  in  case 
of  his  death,  courts  have  uniformly  held  that 
the  expression  '^  case  of  his  death"  must 
be  understo<id  to  mean  in  case  of  his  death 
before  the  death  of  testator,  or  In  case  of 
his  death  before  distribution  where  a  period 
of  distribution  may  be  said  to  be  contemplat- 
ed. But  the  reason  of  that  rule  is  apparent 
and  well  understood;  and,  as  is  the  case 
with  any  general  rule.  It  Is  difficult  to  find 
justification  for  Its  retention  when  the  rea- 
son for  its  application  disappears.  The  ex- 
pression "in  case  of  his  death"  imports  a 
contingency  In  the  mind  of  testator,  and  yet 
death  is  not  a  contingency,  but,  on  the  con- 
trary, is  the  most  certain  of  all  events. 
Hence  an  absolute  bequest  to  a  person  fol- 
lowed by  the  expression  "In  case  of  his 
death"  cannot  be  understood  to  mean  "at  his 
death"  or  "from  his  death,"  because  In  tliat 
case  the  element  of  contingency  is  absent 
and  no  proper  force  is  given  to  the  expres- 
sion "In  case  of."  To  give  full  meaning  to 
the  words  "tn  case  of,"  something  that  is  a 
real  contingency  must  be  understood  to  have 
been  in  the  mind  of  testator.  So,  in  order  to 
give  entire  force  to  the  expression.  It  is  nec- 
essary to  connect  with  the  death  of  the  lega- 
tee some  circumstance  which  is  not  certain 
but  which  is  contingent.  That  circumstance 
is  necessarily  the  contingency  of  the  death  of 
testator  before  the  death  of  the  devisee. 
Such  expressions  are  therefore  understood  to 
mean  the  contingency  of  death  of  the  legatee 
before  the  death  of  the  testator.  The  tend- 
ency Of  courts  to  favor  the  vesting  of  estates 
is  also  thought  to  have  had  an  influence  in 
establishing  tbe  rule  of  construction  refer- 
red to.  But  It  seems  manifest  that,  where 
death  la  referred  to  in  connection  with  some 
collateral  event  which  is  in  Itself  a  pure 
contingency,  the  reason  for  the  rule  is  absent, 
so  far  as  it  seeks  to  determine  testator's  in- 
tent by  giving  force  to  all  expressions  of  the 
will.  In  the  will  now  under  consideration 
the  contingency  referred  to  is  as  follows: 
"In  case  my  son  Otto  Augustus  Fischer 
should  die  before  his  wlf&"  This  is  a  pare 
contingency,  and  I  am  aware  of  no  logical 
reason  that  can  be  found  for  adding  to  this 
contingency  the  additional  contingency  that 
Otto  shall  also  die  before  testatrix,  if  the  in- 
tention of  testatrix  Is  to  be  sought  by  giving 
appropriate  force  to  all  of  the  proviJaions  of 
her  will.  In  consequence,  in  2  Jarman  on 
Wills,  p.  640,  tbe  author  has,  with  some  hes- 
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Itancy,  It  la  stated,  defined  a  second  rnle  as 
follows:  "The  general  rule  is  that,  where 
the  context  Is  silent,  the  words  ('in  case  of 
and  similar  expressions)  referring  to  the 
death  of  the  prior  legatee,  In  connection  with 
some  collateral  event,  apply  to  the  contin- 
gency happening  as  well  after  as  before  the 
death  of  the  testator."  The  following  cases 
which  are  reviewed  by  the  author  sustain 
the  rule  as  it  Is  there  defined:  Allen  v. 
Farthing,  2  Mad.  310;  Child  v.  Gilbert,  3  My. 
ft  K.  71;  Smith  v.  Stewart,  4  De  G.  ft  S. 
233.  I  am  aware  that  the  rule  last  referred 
to  falls  to  find  entire  recognition  In  many  ad- 
judicated cases.  These  coses  in  the  main 
relate,  so  far  as  I  have  examined  them,  to 
bequests  over  in  case  of  the  death  of  the 
first  legatee  without  issue.  In  such  cases  the 
event  of  death  without  Issue  does  not  ap- 
pear to  be  uniformly  treated  as  a  collateral 
event,  and  an  absolute  estate  is  held  to  vest 
In  the  first  legatee  if  alive  at  the  time  of  dis- 
tribution. 

But  i  find  it  unnecessary  to  base  my  con- 
clusions upon  the  rule  above  quoted  from  the 
text  of  Jannan  on  Wills.  All  authorities  ap- 
pear to  agree  that,  where  the  context  of  the 
will  discloses  any  manifestation  of  an  in- 
tent upon  the  part  of  testator  to  refer  to 
death  subsequent  to  testator's  death,  such 
manifestation  of  intent  will  be  recognized 
and  regarded  as  controlling,  even  though 
such  manifestation  of  Intent  may  be  but 
slight.  The  English  cases  to  that  effect  are 
reviewed  and  followed  by  Chancellor  McGlll 
In  Burdge  v.  Walling,  45  N.  J.  Eq.  10,  16 
Atl.  51.  I  find  In  the  subject-matter  of  the 
present  will  evidences  of  the  intention  of 
testatrix  to  limit  the  estate  of  her  son  Otto 
in  the  event  named,  irrespective  of  whether 
his  death  occurred  before  or  after  her  death. 
By  the  first  paragraph  of  the  will  the  entire 
estate  of  testatrix  is  given  to  her  son  Otto 
and  his  wife  absolutely.  By  the  second  para- 
graph the  will  imposes  upon  both  the  son 
and  wife  the  burden  of  supporting  the  Infirm 
husband  of  testatrix  during  his  life,  and  pay- 
ing him  f4  per  month  during  that  period. 
The  third  paragraph  contemplates  the  con- 
tingency, now  in  question,  of  the  death  of  the 
son,  and  provides,  in  substance,  that.  In  case 
the  son  should  die  before  bis  wife,  his  widow 
(complainant  herein)  should  then  become 
owner  of  the  property  in  common  with  her 
two  children,  grandchildren  of  testatrix, 
with  the  condition  added  that,  in  the  event 
of  her  (complainant)  remarrying,  then  the 
two  grandchildren  of  testatrix  should  become 
owners  of  the  entire  estate.  This  provision, 
designed  to  defeat  the  estate  of  complain- 
ant, and  to  secure  to  the  grandchildren  of 
testatrix  tlie  entire  estate  in  the  event  of  the 
remarriage  of  complainant,  is  one  so  usual 
that  Its  purpose  can  scarcely  be  mistaken. 
It  seems  manifest  that  testatrix  entertained 
a  defined  purpose  to  guard  against  the  pos- 


sibility of  a  second  marriage  of  her  daughter- 
in-law  to  the  detriment  of  her  children  by 
the  son  of  testatrix.  If  this  purpose  of  tes- 
tatrix can  be  discerned,  it  seems  manifest 
that  this  contingency  is  one  which  cannot  be 
assumed  to  have  been  intended  to  be  guard- 
ed against  only  in  the  event  of  the  death  of 
the  son  before  the  death  of  testatrix.  It  will 
be  observed,  also,  that  the  second  paragraph 
of  the  will  enjoins  both  the  son  Otto  and  his 
wife  to  care  for  the  enfeebled  husband  of  tes- 
tatrix during  his  lifetime,  and  to  pay  to  him 
a  weekly  stipend.  This  also  Indicates  that 
testatrix  had  in  mind  the  death  of  her  son 
after  her  death,  at  least  so  far  as  the  provi- 
sions of  that  paragraph  of  the  will  are  con- 
cerned ;  for  the  necessity  of  support  and  the 
provisions  of  the  will  touching  support,  which 
are  directed  alike  to  the  son  and  daughter- 
in-law,  could  only  become  operative  at  the 
death  of  testatrix. 

Touching  the  real  estate  in  question,  I 
think  it  entirely  clear  that  the  will  created 
an  estate  in  fee  by  the  entirety  (Den  v. 
Hardenbergh,  10  N.  J.  Law,  42,  18  Am.  Dec. 
371)  in  Otto  and  his  wife,  with  limitation 
over  by  way  of  executory  devise  In  the  event 
of  the  death  of  Otto  before  his  wife,  irre- 
spective of  whether  Otto's  death  occurred 
before  or  after  the  death  of  testatrix.  At  the 
death  of  Otto,  the  estate  by  the  entirety  was 
defeated  by  the  happening  of  the  contingency 
named,  and  the  fee  passed  to  complainant  and 
her  two  children  in  equal  shares,  with  the 
fee  of  complainant  in  her  share  made  again 
defeasible  In  the  event  of  her  remarriage,  in 
which  latter  event  the  whole  estate  will  pa^ 
to  the  two  children  absolutely.  This  appears 
to  be  in  accordance  with  the  manifest  Intent 
of  testatrix,  and  I  find  no  rule  of  construc- 
tion or  principle  of  law  touching  the  disposi- 
tion of  real  estate  by  devise  inconsistent  with 
the  creation  of  the  estates  above  defined. 


LAWTON  T.  BEDELL  et  aL 

(Court  of  Chancery  of  New  Jersey.     Oct  24, 
1908.) 

1.  CoKPORATioNB  (i  155*)— PBAtrn  ON  Stock- 

HOLDEBS  —  SKTTINO    ABIOK   WOBKIirO   CAP- 
ITAIm 

Evidence,  in  a  snit  to  require  the  declaring 

of  a  dividend  by  a  corporation,  held  to  ahow 
thflt  a  resolution  of  two  of  the  three  directors, 
setting  aside  all  its  eaminca,  and  more,  as  a 
workinr  capital,  was  a  frand  on  the  only  other 
stockholder,  the  third  director. 

rE<d.  Note.— For  other  cases,  see  CorporationaL 
Cent  Dig.  ii  561,  5C7;   Dec.  Dig.  |  155.*] 

2.  CJoBPOBATions  (S  156*)— FsAun  ow  Stock- 
HOLDEBS— Dividends — Remedies. 

Where  two  of  the  three  directors  of  a  cor- 
poration, one  a  nominal  stockholder  only,  1^ 
resolution  set  aside  all  Its  earnings  as  a  work- 
ins  capital,  in  frand  of  the  only  other  stock- 
holder, the  third  director,  they  at  his  snit  will 
be  required  to  declare  a  dividend  of  all  the  net 
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earnings  not  needed  for  the  legitimate  puiposes 
of  the  company's  business. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
CenL  Dig.  tS  561,  567;  Dec.  Dig.  1155.*] 
8.  OORPOBATIONS  (J  308*)— Salabies— Frattd. 
B.  owned  20  shares  of  stocli  of  a  corpora- 
tion, and  L.  owned  the  remaining  12.  One  of 
B.'s  shares  was  put  in  the  name  of  liis  sister  to 
qoalify  her  as  a  director,  and  she  and  B.,  as 
directors,  took  from  L.  tne  office  of  president, 
and  discharged  him  from  the  company  s  employ, 
thongh  he  had  brought  it  most  of  its  business; 
the  reason  given  being  that  it  was  to  reduce 
expenses.  There  was,  howeverj  no  other  re- 
duction of  expenses,  and  in  addition  to  setting 
aside  all  the  prior  earnings  as  a  working  cap- 
ital, they  increased  B.'s  salary,  though  enough 
business  to  even  pay  this  was  not  done  there- 
after. Beld,  that  B.  was  not  entitled  to  the  full 
amount  of  such  salary  as  against  ti. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  1340-1342 ;   Dec.  Dig.  S  308.*] 
4.  COBPOBATIOHS  (I  181*)— DnUECTOBS— Acciss 

TO  Books. 

A  director  of  a  corporation  is  entitled  to 
access  to  all  its  books. 

[Kd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  i  674;    Dec.  Dig.  i  181.*] 

Suit  by  Lawton  against  Clinton  W.  Bedell 
and  another.    Decree  for  complainant 

Anderson  Price,  for  complainant  William 
T.  Carter,  Jr.,  for  defendants. 

HOWBLTj,  V.  C.  (orally).  Tills  corpora- 
tion, by  name  Lawton,  Bedell  &  Co.,  was  or- 
ganised mider  the  general  corporation  laws 
of  New  Jersey  In  the  month  of  October, 
1905.  with  a  capital  of  |3,100,  all  of  which 
I  understand  was  paid  up  in  some  way  or 
other;  but  concerning  that  there  is  no  ques- 
tion in  tbis  case.  The  cliarter  contains  In 
Its  sixth  paragraph  a  provision  that  the 
tMard  of  directors  shall  have  power,  without 
the  assent  or  vote  of  the  stockholders,  among 
other  things,  to  fix  the  amount  to  be  reserved 
as  a  working  capital.  The  cause  of  action 
In  this  case  will  turn  very  largely  upon  that 
paragraph. 

The  corporation  began  business  at  the  time 
of  its  organization.  During  the  first  year 
it  made  a  very  small  amount  of  money,  $40, 
as  one  of  the  witnesses  testifies.  But  during 
the  second  year,  and  during  the  third  year, 
it  made  considerable  profits,  so  that  at  the 
end  of  the  third  year,  or  say  in  the  month 
of  March,  1908,  it  had  a  surplus  which  was 
considerably  larger  than  its  capital,  possibly 
twice  as  large.  I  think  the  complainadt  in- 
sists tbat  it  was  about  three  times  as  large ; 
but  at  any  rate  it  was  a  substantial  surplus, 
and  consisted  very  largely  of  cash  in  bank. 
Aboat  six  months  before  March,  and  before 
the  events  that  happened  In  March,  1908,  Mr. 
Lawton,  tbe  complainant,  became  dissatis- 
fied with  his  position  in  the  corporation,  and 
desired  either  to  buy  or  sell,  and  made  such 
a  proposition  to  Mr.  Bedell.  In  the  mean- 
time, and  during  the  whole  of  that  six 
months,  very  little  business  came  in,  and,  as 
I  take  it  from  the  testimony,  It  was  up  to 


Mr.  Lawton  to  see  tbat  the  business  was 
brought  in,  and,  in  fact,  he  says  so,  and 
boasts  of  his  failure  to  do  so,  because  he  says 
that  during  the  existence  of  the  company  he 
brought  in  pretty  nearly  $80,000  worth  of  busi- 
ness. While  there  Is  no  testimony  that  there 
were  disagreements  between  the  two  prlnci- , 
pal  owners,  I  take  It  that  the  feeling  between 
them  was  not  very  cordial.  Mr.  Lawton,  the 
complainant,  was  the  holder  of  12  shares  of 
the  stock  of  the  company.  Mr.  Bedell  was 
the  holder  of  19  shares.  There  was  one  other 
share  that  was  beld  by  a  man  named  Tal- 
man,  which,  in  October,  1906,  was  transferred 
to  Miss  Bedell,  a  sister  of  Clinton  W.  Bedell. 
That  one  share  of  stock  was  a  qualification 
share  undoubtedly,  and  belonged  to  Mr.  Clin-  - 
ton  W.  Bedell.  It  was  put  by  blm  In  the 
name  of  his  sister,  evidently  for  the  purpose, 
of  qualifying  her  to  become  a  member  of  the 
board  of  directors.  She  is  a  school  teacher 
in  New  York,  and  does  not  live  in  New  Jer- 
sey, has  no  interests  here  apparently;  and 
she  thereupon  became  a  director  of  the  cor- 
poration. Now  the  culmination  of  all  this 
was  In  the  month  of  March,  1908.  At  a  meet- 
ing of  the  directors  held  at  that  time  a  great 
many  things  were  done  which  convince  me  of 
the  character  of  this  attempted  transaction. 
In  the  first  place  Mr.  Lawton,  without  any 
reason  being  assigned,  was  dismissed  from 
employment  of  the  company.  He  was  elected 
a  director,  but  there  was  taken  from  him  the 
oflSce  of  president,  which  he  had  previously 
beld  and  he  was  put  out  on  the  world  with- 
out any  means  of  obtaining  his  livelihood,  un- 
less he  could  get  dividends  from  this  coriwra- 
tion.  The  reason  given  by  Mr.  Bedell  for 
turning  him  out  was  tbat  it  was  done  for  the 
purpose  of  reducing  expenses.  The  expense 
it  reduced  was  $35,  the  weekly  salary  of  Mr. 
Lawton,  and  his  traveling  expenses,  wbatev- 
er  ttiey  were;  but,  in  order  to  offset  that, 
Mr.  Bedell  Immediately  raised  his  own  salary 
from  $35  to  $40,  and  there  was  a  continua- 
tion of  all  the  other  expenses  of  the  business. 
There  does  not  seem  to  have  been  any  reduc- 
tion at  all,  while  in  the  meantime,  and  since 
tbat  action  was  taken,  Mr.  Bedell  has  suc- 
ceeded in  getting  two  small  jobs  aggregating, 
as  he  says,  $3,000  (possibly  $3,500  or  $4,000), 
on  which  the  profit  Is  expected  to  be  10  to  16 
per  cent,  not  enough  to  pay  the  expenses 
which  have  been  incurred  by  him.  Since  the 
resolution  was  passed  In  March  be  has  been 
in  absolute  control;  has  continued  the  busi- 
ness ;  has  continued  the  expenses ;  has  raisied 
his  own  salary ;  and  has  retained  a  stenogra- 
pher at  $12  a  week.  He  has  paid  out  $500 
to  a  man  for  commissions  for  getting  busi-' 
ness,  for  whldi  he  has  received  nothing.  He 
has  warned  the  public  against  trusting  Mr. 
Lawton,  the  complainant,  and  seems  to  have 
done  everything  he  iMsslbly  conld  In  the  di- 
rection of  running  the  company  for  his  own 
benefit  and  advantage,  and  for  the  detriment 
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and  dlaadrantage  of  Mr.  Lawton.  Now  -with 
this  large  surplus  In  cash  on  the  30th  day  of 
March,  the  hoard  of  directors — that  is,  Mr. 
Bedell  and  Miss  Bedell — by  a  yote  of  two  to 
one,  vote  not  to  pay  any  dividends  until  the 
month  of  January,  I  think  it  was  1900.  They 
likewise  vote  a  resolution  setting  apart  $10,- 
000  as  a  working  capital.  Now  they  did  not 
have  $10,000  In  the  treasury  to  set  apart,  to 
start  with;  and,  In  the  second  place,  there 
was  no  business  In  sight  which  required  any 
such  sum  of- money.  As  I  said  during  the 
cpurse  of  the  bearing,  the  mere  passage  of 
the  resolution  to  make  it  $10,000  did  not  give 
them  any  greater  faculties  or  any  greater 
facility  for  taking  on  business  than  they  bad 
before,  because  they  had  to  take  on  business 
In  order  to  make  money  up  to  $10,000.  They 
could  not  get  it  until  they  took  on  business 
and  transacted  the  business  and  made  profits 
out  of  it  So  I  think  that  the  attempt  to  set 
aside  the  $10,000  as  a  working  capital  is  a 
clear  fraud,  and  done  for  the  purpose  of  ty- 
ing up  the  surplus  of  this  corporation  In  the 
hands  of  the  treasurer  so  that  it  would  not 
be  possible  for  Mr.  Lawton  to  get  any  divi- 
dends out  of  it  The  case  strikes  me  very 
much  like  the  case  of  Laurel  Springs  v.  Fon- 
geray,  50  N.  J.  756,  28  Atl.  886,  In  the  Court 
of  Appeals.  In  that  case  there  were  three 
men  who  formed  a  corporation,  and  they 
were  equal  stockholders,  and  two  of  them 
combined  to  defraud  the  third.  Here  there 
are  three  people,  although  only  two  having 
interests,  and  one  of  them,  the  creature  of 
Mr.  Bedell,  who  is  not  Interested  In  the  com- 
pany at  all  to  any  beneficial  or  considerable 
amount,  but  who  Is  a  mere  factotum,  joins 
with  him  for  the  purpose  of  putting  down 
the  other  one.  It  Is  really  one  against  one. 
It  is  really  20  against  12—20  shares  against 
12  shares.  Now  no  court  would  stand  that 
kind  of  a  transaction,  and  I  am  going  to  fol- 
low the  direction  of  the  Court  of  Appeals  in 
the  case,  of  the  Laurel  Springs  Land  Com- 
pany V.  Fougeray,  60  N.  J.  Eq.  756,  26  Atl. 
886.  Mr.  Justice  Garrison  wrote  that  opin- 
ion, and  be  says:  "Generally,  suits  to  com- 
pel the  declaration  of  dividends  must  be  in 
the  name  of  the  corporation,  but  where  the 
corporation  is  a  defendant,  and  the  majority 
of  directors  are  parties  charged  with  frauds 
in  this  very  respect,  the  suit  will  proceed  to 
a  decree  upon  the  complainant's  rights.  In 
the  present  case  the  prayer  of  the  complain- 
ant should  be  met  by  a  decree  requiring  the 
defendant,  as  directors,,  to  declare  a  divi- 
dend of  all  the  net  earnings  not  needed  for 
the  legitimate  purposes  of  the  company's  busi- 
ness." Now  the  duty  of  the  board  of  direct- 
ors under  that  is  to  come  together  and  de- 


clare a  dividend  of  all  the  net  earnings  that 
are  not  needed  for  the  legitimate  purposes 
of  Hie  company's  business.  Mr.  Justice  Gar- 
rison says  further:  "And  In  order  that  the 
matter  may  remain  under  the  scrutiny  of  the 
court,  the  decree  directing  the  defendants  to 
account  and  elect  as  to  salary  or  commissions 
should  be  supplemented  by  requiring  them  to 
declare  such  reasonable  dividends,  and  to  do 
60  from  time  to  time  as  the  financial  status 
of  the  business  may  warrant,  with  leave  to 
the  complainant  to  apply  to  the  Court  of 
Chancery  for  relief  in  the  premises  if  it  be 
necessary  for  him  so  to  do."  Tlie  decree  then 
will  be  in  accordance  with  the  declaration  in 
that  opinion. 

Now  one  other  thing.  The  question  of  sal* 
aries  ought  to  be  dealt  with  in  this  same 
case.  It  appears  that  Mr.  Bedell,  after  turn- 
ing out  Mr.  Lawton,  raised  his  own  salary 
to  $40  per  week,  so  that  during  the  weeks 
that  have  eli^sed  since  the  30th  day  of  March 
he  has  drawn  the  sum  of  $1,200  in  cash  from 
the  Surplus  of  the  company,  because  accord- 
ing to  bis  own  statement,  the  profits  which 
he  says  could  be  made  out  of  the  two  con- 
tracts that  the  company  was  engaged  In  ex- 
ecuting, and  which  amounted  to  say  $3,000 — 
and  there  was  talk  of  a  little  larger  sum  than 
that  also — ^would  be  10  to  15  per  cent  Un- 
der those  circumstances  I  do  not  think  that 
Mr.  Bedell  has  any  right  under  the  case  in 
New  Jersey,  to  take  any  such  sum  of  money 
as  that  He  voted  it  to  himself ;  he  was  the 
director  who  was  In  charge ;  he  was  the  20- 
share  man,  1  share  standing  In  the  name  of 
his  sister.  Ttiat  hardly  needs  a  citation  of 
cases,  but  I  will  call  your  attention  to  the 
old  case  of  Gardner  v.  Butler,  30  N.  J.  Eq. 
702,  on  that  point,  which  has  been  followed 
down  to  the  present  time,  and  the  case  of 
Hayes  v.  Plerson,  65  N.  J.  Eq.  353,  45  Atl. 
1091,  58  Atl.  728,  which  is  quite  a  recent  case^ 
in  which  the  stockholders  unanimously  agreed 
upon  a  salary  of  $4,000  for  the  president  of 
the  corporation,  all  done  In  good  faith,  too,  at 
the  time,  and  the  corporation  failed  inside  of 
a  year  and  a  half.  The  president  of  the  cor- 
poration was  required  to  give  up  tlie  $4,000 
for  a  good  share  of  that  time. 

There  is  one  other  badge  of  fraud  that  I 
ought  to  speak  of,  and  that  is  the  denial  of 
Mr.  Bedell  to  Mr.  Lawton  of  access  to  the 
books.  Undoubtedly,  as  a  director  of  this 
corporation,  he  has  the  right' of  access  to  all 
of  the  books  of  the  corporation,  because  as 
director  he  was  charged  with  the  duty  of 
knowing  what  was  going  on.  He  could  not 
know  what  was  going  on  imless  be  could  see 
the  books. 

I  think  that  disposes  of  the  case. 
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NEW  JE2R8BJT  BUK}.,  LOAN  ft  INV.  CO. 
T.  McNULTI. 

(Court  «f  Chancetr  of  New  Jersey.     Oct  12, 
1908.) 

1.  BvTLxnva  aitd  Loan  AssooiATioirB  (t  42*) 
—  Loans  —  Mobtoaqes  —  Fobkclosubb  — 

IjIABILiniS  OV  BOBBOWIIfO  Membkbs. 

Where  a  mortgage  given  to  a  bailding  as- 
sociation b;  a  borrowiDg  member  thereof  was 
matured  by  the  Inaolvency  of  the  association, 
the  member  as  mortgagor  coald  not  be  charged 
with  any  part  of  the  running  expenses  of  the 
association  imposed  only  by  the  laws  of  the  as- 
sociation and  expressly  limited  to  the  stock,  nor 
could  he  be  charged  with  any  sam  as  a  reduc- 
tion charge  in  the  book  value  of  his  stock  ajs- 
signed  as  collateral ;  the  expenses  and  reduction 
<marKes  relating  only  to  the  value  of  the  stock 
not  involved  in  determining  his  liability  under 
the  mortgage. 

[Ed.  Note. — For  other  cases,  see  Building  and 
Loan  Associations,  Gent.  Dig.  I  66;   Dec.  Dig. 

2.  BUILDIRO  ARD  LOAN  ASSOCIATIOIfB  (|  42*) 
— LOAWS— CONTBAOTS— iHBOlVEMOT  OJ  ASSO- 

OIATION— Effect. 

The  insolvency  -of  a  building  association 
holding  mortgages  to  secure  loans  to  members 
who  assigned  their  stock  as  collateral  renders 
the  sums  borrowed  payable  immediately  regard- 
less of  the  contract,  and  the  association  may,  at 
its  option  resort  either  to  the  mortgage  or  to 
the  stock,  or  to  both  if  necessary,  for  the  col- 
lection of  the  debt,  bat  neither  party  can  force 
a  sale  of  the  stock,  the  value  of  which  is  not 
ascertainable  until  the  final  act  of  winding  up 
the  insolvent  association. 

[Ed.  Note. — For  other  cases,  see  Building  and 
Loan  Associations,  Dec.  Dig.  f  42.*] 

8.  Buii.DiNe  AND  LoAir  AseociATions  (i  42*) 

— CONTBACTS— CONSTBUCTION . 

The  provisions  in  the  articles  of  a  building 
association  providing  that  shareholders  In  good 
standing  may  withdraw  the  amount  paid  in 
monthly  installments  on  their  stock,  and  that, 
on  such  withdrawals,  memtiers  shall  receive  in- 
terest for  the  average  time  such  payments  have 
been  made  to  the  association,  are  dependent  on 
the  association  being  a  going  concern,  and  they 
cannot  apply  during  insolvency,  which  at  once 
abrogates  such  provisions  of  the  contract  be- 
tween the  association  and  the  members,  and  the 
loan  fund  Into  which  such  installments  of  dues 
were  paid,  as  well  as  other  estates  of  the  as- 
Bociatfon,  must  be  held  until  the  losses  thereof 
and  the  costs  of  liquidation  have  been  ascer- 
tained. 

[Eld.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Cent.  Dig.  f  16;  Dec  Dig. 
I  42.*] 

4.  BuiTDiifo  ARD  Loan  AssociATions  ({  42*) 
—Loans  —  Mobtoaoes  —  Liabiutz  of  Bob- 
BOWINO  Mkmbeb. 

Where  a  mortgage  given  to  a  building  as- 
sociation bv  a  borrowing  mem(>er  was  matured 
by  the  insolvency  of  the  association,  the  member, 
as  mortgagor,  was  to  be  debited  only  with  the 
amount  of  his  loan  and  interest  thereon,  and 
was  to  be  credited  only  with  interest  and  premi- 
ums paid,  and  interest  on  such  premiums  cal- 
culated by  the  application  of  the  rule  of  av- 
erage payments,  and  he  could  not  be  credits 
with  dues  paid  on  his  stock,  and  dividends  al- 
lowed thereon  before  the  association  beoune  in- 
•olvent 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Cent  Dig.  |  66;    Dec.  Dig. 


Suit  by  the  New  Jersey  Building,  Loan  * 
Investment  Company  against  Anthony  Mc- 
Nulty  to  foreclose  a  mortgage.  Decree  of 
foreclosure. 

The  following  Is  the  opinion  of  Special 
Master  Rellstab,  appointed  to  report  on  ex- 
ceptions to  the  master's  rejwrt: 

"The  complainant  is  a  building  and  loan 
association  In  the  course  of  liquidation.  The 
defendants  are  shareholders  and  borrowing 
members  of  said  association.  The  associa- 
tion advanced  them  $2,000  on  their  shares  of 
stock,  and,  to  secure  this  loan,  the  defend- 
ants  gave  It  their  bond  and  mortf-ige  for 
that  amount,  and,  as  additional  collateral,  as- 
signed to  It  their  shares  In  snch  association. 
The  complainant  is  foreclosing  said  Mort- 
gage, and  the  master,  to  whom  the  case 
was  referred  with  directions  to  ascertain  the 
amonnt  due  upon  said  mortgage,  reported 
that  said  defendants  should,  in  addition  to 
the  principal  and  accrued  Interest  of  said 
loan,  be  charged  $64  on  account  of  operat- 
ing expenses  and  $56.83  in  reduction  of  the 
book  value  of  the  defendants'  shares  of 
stock,  and  that  they  should  be  credited  with 
all  payments  made  by  them  as  dues.  Interest, 
and  premiums  (being  all  the  payments  made 
by  them  to  said  association  on  account  ot 
such  shares  and  loan),  and  also  with  the 
stun  of  $32.64  dividends  declared.  The  mas- 
ter found  that  there  was  due  to  the  complain- 
ant on  the  date  of  his  report  the  sum  of  $1,029.- 
19.    To  this  finding  the  defendant  excepted. 

"These  exceptions,  In  terms,  are  as  follows: 

"'First  Exception.  For  that  the  master 
having  reported  that  the  said  defendants 
should  be  charged  with  the  sum  of  $64  for 
expenses.  In  addition  to  legal  Interest  on 
the  said  bond  and  mortgage,  and  that  de- 
fendants Insist  that  It  Is  contrary  both  to 
law  and  equity  to  so  charge  them  with  snch 
expenses. 

"  'Second  Exception.  For  that  the  said 
master  having  reported  that  the  said  defend- 
ants should  be  charged  with  the  sum  of  $56.- 
83,  as  a  reduction  charge.  In  addition  to 
legal  interest  And  said  defendants  Insist 
that  It  Is  Illegal  to  charge  them  with  said 
snm,  and  that  no  such  charge  can  be  made 
In  ascertaining  the  amonnt  dne  on  the  said 
bond  and  mortgage. 

"  'Third  Exception.  For  that  the  said  mas- 
ter in  his  report  has  failed  to  credit  the 
said  defendants  on  the  mortgage  debt,  with 
the  value  of  the  stock,  the  shares  of  which 
were  assigned  as  collateral  security  to  the 
mortgage  debt,  as  sef  forth  In  the  complain- 
ant's bill  of  complaint  as  in  equity  said 
master  should  have  done. 

"  'Fourth  Exception.  For  that  the  value 
of  said  stock  was  not  ascertained  by  sale  and 
credited  on  the  said  bond  and  mortgage  be- 
fore the  said  master  by  his  report  ascertain- 
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ed  the  amoant  for  which  the  mortgaged 
premises  should  be  sold.  And  the  said  de- 
fendant claims  the  right  to  require  that  the 
said  stock  should  be  sold  by  the  complain 
ant,  and  the  proceeds  applied  to  the  payment 
of  the  amount  due  on  the  said  bond  and 
mortgage,  before  recourse  is  had  by  the  com- 
plainant to  the  said  mortgaged  premises. 

"  Tlfth  Exception.  For  that  the  said  mas- 
ter in  his  report  should  have  credited  on 
the  Bald  bond  and  mortgage  only  the  Inter- 
est that  had  been  paid  on  the  said  bond  and 
mortgage,  and  the  premiums  that  had  been 
paid  at  the  rate  of  $10  paid  monthly  for 
89  months,  together  with  Interest  on  said 
premiums  so  paid,  and  the  said  master  errec 
In  credltlug  the  said  bond  and  mortgage  with 
the  whole  amount  that  had  been  paid  for 
dues,  interest,  and  premiums,  and  also  a  cer- 
tain sum  amounting  to  $52.64,  stated  to  be 
for  dividends  allowed,  and  the  said  defend- 
ants claim  that,  on  account  of  the  matter 
mentioned  in  this  exception,  the  said  master 
has  not  reported  properly  in  accordance  with 
the  principles  of  equity.' 

"The  master  In  his  findings  actec  upon  the 
theory  that  In  this  foreclosure  all  the  rights 
of  the  parties,  whether  arising  out  of  the 
defendants'  relation  to  the  association  as 
shareholders  or  as  borrowers,  should  be  set- 
tled. The  exceptions  are  predicted  on  a 
like  theory ;  the  exceptants  contending,  how- 
ever, that  the  master  erred  in  the  applica- 
tion thereof  to  the  defendants'  prejudice. 
The  first  and  second  exceptions  attack  the 
debit  side,  and  the  remaining  exceptions  the 
credit  side  of  the  master's  computation.  "! 
am  of  the  opinion  that  the  theory  adopted 
by  the  master  and  approved  by  the  except- 
ants is  untenable  as  far  as  this  foreclosure 
Is  concerned. 

"As  to  the  first  and  second  exceptions, 
there  Is  nothing  In  the  bond  and  mortgage 
that  requires  the  obligors  to  pay  any  por- 
tion of  the  running  expenses  of  the  associa- 
tion. This  liability  Is  created  by  article  18 
of  the  association  articles  and  by-laws,  but 
it  Is  expressly  limited  to  the  stock,  and  sec- 
tion 1,  as  amended,  directs  that  five  cents  be 
deducted  from  the  monthly  installment  on 
each  share  of  such  stock;  and  section  4' 
directs  that  one  per  cent,  of  the  maturity  par 
value  shall  be  deducted  from  the  first  year- 
ly payment.  These  shares  of  stock  owned 
by  the  defendants  are  properly  chargeable 
with  their  proportionate  share  of  such  ex- 
penses, but  In  this  controversy,  which  re- 
lates only  to  the  defendants'  liability  as  bor- 
rowers, such  expenses  amounting  to  $64  may 
not  be  added  to  the  loan.  The  reduction 
charge  of  $56.83,  being  a  reduction  of  14^ 
per  cent  In  the  book  value  of  the  shares.  Is 
untenable  for  the  same  reason.  Both  these 
expenses  and  reduction  charges  relate  only 
to  the  value  of  the  shares,  and  are  not  to  be 
mnsldered  In  a  foreclosure  suit,  where  the 
rights  of  the  defendants  as  shareholders  are 
not  necessary  to  be  adjudicated. 


"The  third  and  fourth  exceptions  charge 
that  the  master  failed  to  credit  the  defend- 
ants' mortgage  debt  with  the  value  of  the 
stock  which  tlye  complainant  held  as  col- 
lateral security  for  the  payment  of  such  loan. 

"The  master  credited  such  debt  with  89 
monthly  payments  of  dues,  Interest,  and  pre- 
miums, which  was  all  that  they  had  paid  in- 
to the  association,  either  as  Jborrowers  or 
shareholders,  also  the  whole  of  the  dividends 
allotted  on  their  shares.  The  value  of  the 
shares  could  be  no  more  than  had  been  paid 
on  account  thereof  plus  their  share  of  the 
net  earnings.  If  the  defendants  were  enti- 
tled to  a  credit  on  their  bond  of  the  value 
of  their  shares,  the  master's  allowance  ex- 
ceeded the  value  of  such  shares,  for  the  evi- 
dence taken  In  this  cause  shows  that  the 
dividends  declared  were  made  on  the  sup- 
position that  the  premiums  paid  by  the  bor- 
rowing members  as  well  as  the  earnings 
therefrom  were  assets  of  the  association  to 
be  distributed  among  the  shareholders. 

"In  Harris  v.  Nevlns,'  68  N.  J.  Eq.  684. 
63  Atl.  172,  the  Court  of  Errors  and  Appeals 
held  that  'In  the  computation  of  the  amount 
payable  upon  a  mortgage  made  to  a  building 
and  loan  association  by  one  of  its  members, 
and  which  has  become  due  by  reason  of  the 
Insolvency  of  the  association,  the  mortgagor 
is  entitled  to  have  credited  upon  the  princi- 
pal of  the  mortgage  all  sums  paid  by  him  as 
premiums  for  the  loan.'  It  foUowE  as  a  nec- 
essary deduction  that.  If  the  association  had 
not  considered  the  premiums  paid  by  bor- 
rowers as  assets  of  the  association,  the  divi- 
dends allotted  on  the  defendants'  shares 
would  have  been  considerably  less  than  de- 
clared. By  the  assignment  ot  the  defend- 
ants' shares  to  the  association  as  collateral 
security  for  the  payment  of  said  loan,  la- 
dorsed  on  the  defendants'  said  bond,  the 
association  was  authorized  to  make  sale  or 
withdraw  the  same  In  case  the  defendants 
defaulted  in  payment  of  dues.  Interest,  etc., 
and  to  apply  the  proceeds  of  such  sale  or 
withdrawal  to  payment  of  said  loan.  This 
authorization,  as  well  as  the  obligation  of 
the  bond  and  mortgage  of  the  defendants  to 
pay  dues  and  premiums,  was  of  force  only 
as  long  as  the  association  was  a  going  con- 
cern. In  Weir  v.  Granite  State  Provident 
AssociaUon,  56  N.  J.  Eq.  234,  38  AU.  643,  ap- 
proved In  Nevins  v.  Harris,  supra,  it  was 
considered  as  settled  law  that  la  case  of 
bonds  and  mortgages  given  by  borrowing 
members  of  such  association  which  after- 
wards became  insolvent  that  such  insolvency 
worked  a  rescission  of  the  contract,  and  that 
the  sums  borrowed  became  Immediately  due 
and  payable,  regardless  of  the  terms  of  pay- 
ment fixed  by  the  contract  By  the  assign- 
ment to  the  association  of  such  shares  as 
additional  collateral  for  the  payment  of  the 
mortgage  debt,  such  association  had  the  right 
in  case  the  loan  became  due  to  resort  to 
either  the  mortgaged  premises  or  such  stock 
for  the  collection  of  such  debt,  or  to  both 
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If  It  became  necessary  so  to  do.  In  sucb 
case  the  defendant  could  not  control  the  as- 
sociation as  to  which  collateral  shonld  be 
first  enforced.  In  what  respect  is  their  posi- 
tion superior  now  that  the  association  is  in- 
solvent? There  Is  nothing  in  the  terms  of 
their  contracts,  as  borrowers  or  shareholders 
that  entitles  them  to  first  have  their  shares. 
of  stock  disposed  of  before  the  mortgaged 
premises  are  resorted  to.  Before  insolvency, 
the  association  bad  the  right  to  waive  any 
default  of  the  borrowing  members  and  ex- 
tend the  time  of  payment.  With  the  advent 
of  insolvency,  however,  the  duty  to  conver. 
the  assets  into  cash  In  order  to  liquidate  its 
obligations  became  Imperative.  While  the  as- 
sociation was  a  going  concern,  the  value  of 
the  outstanding  shares  was  a  mere  matter 
of  bookkeeping.  The  total  of  Installments 
paid  on  the  shares  plus  net  earnings  con- 
stituted the  value  of  all  the  shares,  and  the 
value  of  any  given  number  of  shares  was 
easily  determined  by  computation.  Insolven- 
cy, however,  changed  all  this.  Considerable 
of  what  were  assets  before  are  now  llablll- 
tles.  Before  Insolvency,  all  premiums  paid 
by  borrowers  and  the  earnings  therefrom  be- 
longed to  the  shareholders,  and  were  so  treat- 
ed and  formed  a  part  of  all  dividends  that 
had  been  declared  on  the  Bi-nck.  Not  so  after 
the  advent  of  insolvency.  From  that  time 
under  the  cases  last  cited,  all  premiums 
paid  by  borrowers  with  interest  had  to  be 
credited  on  their  loans.  All  previous  decla- 
rations of  dividends,  which  entered  Into  the 
book  values  of  the  shares,  are  ndw  proven  to 
be  erroneous.  A  new  listing  of  assets  and 
restatement  of  values  must  be  made,  and,  as 
a  closing  up  of  the  association's  business  is 
now  the  only  thing  left,  such  values  cannot 
be  determined  till  all  the  assets  shall  have 
been  collected,  the  costs  of  liquidation  paid, 
and  the  amount  left  for  distribution  among 
the  shareholders  ascertained. 

"In  Welp  V.  Granite,  etc.,  Ass'n,  supra,  a 
similar  claim  was  denied.  In  that  case  the 
Insolvent  aBsocIatlon  held  the  stock  of  the 
borrower  as  collateral  security.  The  borrow- 
er sought  credit  for  the  dues  paid  by  him  on 
such  stock.  V.  C.  Reed  held  that  the  borrow- 
ing member  was  not  entitled  to  credit  on 
the  mortgage  debt  for  any  of  the  dues  paid 
on  account  of  the  shares  of  stock,  and  that 
the  only  equitable  rule  Is  to  require  such 
borrower  to  await  the  final  distribution  of 
the  assets  of  the  association,  and  then  take 
what  his  shares  are  proved  to  be  worth. 

"In  Hoagland  v.  Saul  (N.  J.  Ch.)  53  Atl. 
704,  It  was  held:  'On  foreclosure  of  a  mort- 
gage given  to  a  building  and  loan  association, 
the  stock  held  by  the  mortgagor,  and  assign- 
ed as  collateral  to  the  mortgage,  should  be 
sold,  and  the  proceeds  credited  on  the  mort- 
gage debt,  before  recourse  to  the  mortgaged 
premises.' 

"This  holding,  and  the  reasoning  of  V.  C. 
Oray  in  support  thereof,  to  my  understand- 
ing to  contrary  in  principle  to  the  holding 


I  and  reasoning  of  V.  C.  Reed  In  Weir  Case, 
supra.  The  facts  in  both  cases  were  sub- 
stantially alike.  Both  assodatious  were 
insolvent ;  both  defendants  were  borrowing 
members;  both  bad  paid  dues,  on  account 
of  the  stock  as  well  as  interest  and  premi- 
um on  the  loan ;  each  sought  to  obtain  cred- 
it on  the  mortgage  debt  for  sucb  payment  of 
dues.  In  both  cases  the  right  to  credit  the 
dues  on  such  debt  was  denied,  but  in  the 
Saul  Case  the  learned  Vice  Chancellor  prac- 
tically allowed  such  credit  by  requiring  the 
stock  held  as  collateral  to  be  sold,  and  the 
proceeds  to  be  applied  to  such  debt  before  the 
taking  of  final  decree.  In  this  latter  case  the 
learned  Vice  Chancellor  sought  to  adjust 
the  rights  of  the  defendant  as  a  sharehold- 
er as  well  as  a  borrower,  seemingly  overlook- 
ing the  distinction  between  'the  two  clearly 
pointed  out  In  the  Weir  Case  and  the  conclu- 
sion there  reached  that  the  borrowing  mem- 
bers' rights  as  a  shareholder  were  in  no  re- 
spect superior  to  those  of  a  nonborrowlng 
shareholder,  and  that  the  borrower  must, 
like  them,  await  the  final  wind-up  of  the 
insolvent  association  before  obtaining  the 
value  of  their  shares  of  stock.  By  section 
2,  art.  14,  of  association's  articles,  it  is  pro- 
vided that  shareholders  in  good  standing 
may  withdraw  amount  paid  In  monthly  In- 
stallments on  their  stocks;  and  by  section 
3  of  the  same  article  it  is  provided  that  on 
such  withdrawals  members  shall  receive  6 
per  cent  Interest  per  annum  for  the  average 
time  such  payments  have  been  made  to  the 
company.  Manifestly  these  provisions  as  to 
the  right  to  withdraw  and  the  terms  upon 
which  such  withdrawals  are  to  take  place 
are  dependent  upon  the  association  being  a 
going  concern.  They  cannot  apply  during 
insolvency.  Insolvency,  at  once  abrogates 
such  provisions  of  the  (contract  between  the 
association  and  the  shareholders.  In  addi- 
tion to  cases  cited,  see  those  noted  in  6 
Cyc.  130.  The  loan  fund  into  which  sucb 
installments  of  dues  were  paid,  as  well  as 
other  assets  of  the  association,  must  be  held 
till  tbe  losses  of  the  association  and  the  cost 
of  liquidation  have  been  ascertained. 

"In  the  very  nature  of  the  case  It  cannot 
be  otherwise.  If  the  borrowing,  member 
could  withdraw  from  the  association  and 
receive  the  so-called  value  of  his  shares, 
every  other  member  (borrower  or  nonbor- 
rower)  could  do  the  same.  Upon  what  basis 
could  such  values  be  determined?  'Certainly 
no  rational  basis  is  suggestible.  At  best, 
the  amount  fixed  would  be  a  guess,  with 
a  strong  probability  that  either  the  with- 
drawing member  or  those  who  awaited  the 
final  accounting  would  suffer  loss.  To  force 
a  sale  of  the  stock  with  tbe  purpose  of  credit- 
ing the  bond  with  the  proceeds  would  neces- 
sarily entail  a  loss  upon  some  one.  Insolven- 
cy having  abrogated  tbe  express  contract 
between  the  parties,  neither  party  should 
be  permitted  to  force  the  sale  of  the  stock, 
the  value  of  which  is  not  ascertainable  tUl 
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the  final  act  of  winding  up  the  Insolrent  con- 
cern. There  can  be  no  final  accounting  till 
all  the  loans  have  been  paid,  and  the  bor- 
rowing member  cannot  preyent  a  decree  for 
the  amount  due  by  him  on  hla  bond  merely 
because.  In  the  final  wind-up,  he  may  be  en- 
titled to  receive  something  on  the  shares 
owned  by  him.  The  borrowing  member  oc- 
cupies a  dual  relation.  Some,  bnt  not  all, 
of  the  terms  of  the  contract  with  the  as- 
sociation In  both  relations,  are  necessarily 
abrogated  by  the  association's  Insolvency. 
With  respe<<t  to  bis  contract  as  a  borrower, 
he,  as  a  result  of  the  abrogation.  Is  treat- 
ed as  If  he  were  not  a  shareholder  at  all. 
Under  the  decisions  of  the  Court  of  Brrors 
and  Appeals,  In  the  Nevlns  Case,  supra,  he 
Is  charged  with  the  entire  amount  of  the 
loan  secured,  with  legal  Interest,  and  Is  cred- 
ited with  all  payments  made  by  blm  by  rea- 
son of  such  loan.  His  payments  as  Interest 
are  credited  as  such,  and  his  payments  of 
premiums  together  with  interest  to  be  cal- 
culated thereon  are  credited  to  him  as  made 
on  account  of  the  principal  of  such  loan. 
Assuredly  Insolvency  baa  worlced  no  harm 
to  him  as  a  borrower.  With  respect  to  his 
contract  as  a  shareholder,  he  must  be  treat- 
ed as  If  he  were  not  a  borrower,  and  take 
his  stand  with  the  nonborrowing  members, 
and  share  with  them  In  whatever  hardships 
or  losses  are  ultimately  to  be  charged  against 
the  stocli  of  the  company.  The  learned  Vice 
Chancellor  In  Hoagland  v.  Saul,  supra.  In 
support  of  his  conclusion  that  the  stock  of 
the  borrower  held  as  collateral  by  the  as- 
sociation, should  be  sold  and  the  proceeds  ap- 
plied in  reduction  of  the  mortgage  claim  be- 
fore final  decree  should  be  made,  cited  Ass'n 
r.  Patterson,  27  N.  J.  Eq.  223.  In  this  case, 
as  well  as  Ass'n  v.  Conover,  14  N.  J.  Eq. 
219  relied  upon  In  the  Patterson  Case,  the 
association  was  not  Insolvent.  Furthermore, 
In  both  of  these  cases  there  were  subsequent 
mortgages,  and,  as  neither  of  these  second 
mortgages  had  any  Hen  upon  the  shares  of 
stock  which  the  mortgagors  had  assigned 
to  the  first  mortgagee  as  collateral,  a  mar- 
shaling of  the  assets  to  preserve  the  equi- 
ties of  these  subsequent  incumbrances  was 
necessary. 

"In  my  opinion  the  cases  of  Weir  v.  Gran- 
ite State  Prov.  Ass'n,  and  Hoagland  v.  Saul, 
supra,  are  not  in  harmony  on  this  subject. 
If  they  were,  I  should  be  constrained  to  fol- 
low the  latter  without  regard  to  my  person- 
al views.  As  I  read  them,  however,  they 
are  irreconcilable  on  the  right  of  the  bor- 
rower to  have  his  loan  credited  with  the 
probable  value  of  his  shares  of  stock  held 
by  the  association  as  collateral.  With  such  a 
conflict  of  authority  confronting  me  I  am 
forced  to  adopt  the  case  which  appears  to  me 
to  furnish  the  rule  that  best  safeguards  all 
the  equities.  In  my  Judgment  the  reasons 
given  by  V.  C.  Reed  In  the  Weir  Case,  end 
which  were  concurred  in  the  Court  of  Errors 


and  Ai^)eals,  furnish  the  true  rule  to  be 
applied  on  this  question.  For  the  reasons 
given  In  support  of  the  conclusions  reached 
In  such  case,  and  those  herein  mentioned, 
I  am  of  the  opinion  that  the  defendants  In 
this  case  are  not  entitled  to  a  credit  upon 
this  mortgage  debt  of  the  value  of  their 
shares  of  stock  held  by  the  association  as 
collateral,  and  that  the  amount  due  by  them 
to  such  association  In  this  foreclosure  suit 
Is  to  be  determined  by  the  relation  such  de- 
fendants bear  to  said  association  as  borrow- 
ers, and  not  as  shareholders. 

"As  to  the  fifth  exception :  This  challenges 
the  principle  adopted  by  the  master  in  mak- 
ing his  credits,  and  in  efTect  charges  that 
he  erred  In  crediting  the  bond  with  the  whole 
amount  paid  for  dues  and  dividends  declar- 
ed, and  further  that  he  erred  in  not  credit- 
ing such  bond  with  interest  on  the  paid 
premiums. 

"I  am  of  the  opinion  that  this  exception 
must  be  sustained.  The  case  of  Weir  t. 
Granite  State  Provident  Ass'n,  supra,  Is  di- 
rectly  in  point  It  expressly  decides  that 
such  borrower  is  entitled  to  interest  on  pre- 
miums paid  on  account  of  loan,  and  that  he 
Is  not  entitled  to  any  credit  for  dues  paid  on 
account  of  his  stock;  and  inferentlnlly  such 
case  decides  that  no  profit  (dividends)  deriv- 
ed from  the  stock  payments  Inure  to  the  bor- 
rower 88  such,  but  only  to  him  as  a  stock- 
holder. 

"Summarized,  my  conclusions  are  .as  fol- 
lows : 

"First  That  the  master  whose  findings  are 
here  under  review  on  such  exceptions  erred 
in  debiting  the  borrower  with  the  expense 
and  reduction  charges,  and  in  crediting  them 
with  the  dues  paid  on  the  shares  of  stock, 
and  the  dividends  allowed  thereon  before 
the  association  became  insolvent  and  for  fall- 
ing to  credit  them  with  the  Interest  on  pre- 
miums paid. 

"Second.  That  the  borrower  is  to  be  deb- 
ited only  with  the  amount  of  his  loan  and 
the  legal  rate  of  Interest  thereon,  and  Is  to 
be  credited  only  with  the  Interest  and  pre- 
miums paid,  and  Interest  on  such  premiums. 

"Third.  That  as  these  premiums  were  paid 
at  Intervals,  the  interest  thereon  be  calculat- 
ed by  the  application  of  the  rule  of  average 
payments. 

"Fourth.  That  the  date  of  the  report  of 
the  former  master  be  taken  by  the  witness 
who  calculated  the  Interest  on  such  pre- 
miums as  the  date  to  which  such  Interest 
was  calculated,  and,  as  this  was  acquiesced 
In  by  counsel  for  all  parties,  such  date  be 
adopted  for  the  same  purpose,  and  also  be- 
cause a  ready  comparison  of  the  results  here 
reached  with  those  reported  by  the  former 
master  will  thus  be  afforded. 

"And  I  further  report  that  the  schedule 
hereto  annexed,  and  making  part  hereof, 
contains  a  statement  and  account  of  the  prin- 
cipal and  Interest  money  due  to  the  com> 
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plainant  on  Its  aatd  mortgage  fonnd  In  ac- 
cordance with  my  conclusions  as  aforesaid, 
and  to  whlcb  I,  for  greater  certainty,  refer." 

Sekeduto  No.  L 
Dr. 

Bond  bearlBK  data  tli*  ITth  day  ot 

Decambar,    1896,    In    tha    panal 

■am   ot    $4,000,    conditioned    tor 

tbe  payment  ot  |2,000,  wltb  In- 
terest   tbereon    secured   by    tbe 

mortgaee   In   tba   oomplalnant'i 

bin    mentioned $2,000  00 

Interest   tbereon   at    6   per   cent 

trom  December  17,  1896  to  April 

IE,  190T— 10  years,  $  montbs,  and 

18    days I,a9  84 

$1,239  84 
Cr. 

By  88  monthly  payments  ot  $10 
each,  as  Interest $  890  00 

By  89  monthly  payments  ot  $10 
each  ail  premiums  on  loan 880  00 

By  legal  interest  on  such  month- 
ly payments  ot  premiums  cal- 
culated on  the  rule  ot  average 
payments,  accepting  E*/t  years 
as  tbe  avenge  period ITS  80 

$2,'0SE  90    $Z.05E  90 

Amount     due     eomplalnant     fhe  — — 

Utb  day  ot  April,  1907 >$l,U8it 

Barton  B.  Hutchinson,  for  complainant 
Charles  T.  Cowenhoven,  for  defendant 

WALKER  V.  C.  This  is  a  foreclosure 
case.  Tbe  defendant  Anthony  McNulty  ap- 
plies by  petition  to  open  tbe  final  decree,  to 
set  aside  tbe  execution,  and  to  set  aside  the 
master's  report  so  far  as  It  denies  to  tbe 
petitioner  the  right  to  have  certain  sharee 
of  stock  in  the  complainant  company,  an  In- 
solvent corporation,  sold  before  tbe  mort- 
gaged premises  are  sold.  The  matter  is  pre- 
sented in  this  form  because  no  exceptions 
were  filed  to  the  master's  report  the  excnse 
given  being  that  counsel  for  the  defendant 
was  to  have  had  actual  notice,  by  arrange- 
ment of  tbe  parties,  of  the  filing  of  tbe  re- 
port, which  notice  he  did  not  receive,  and  a 
final  decree  was  entered  ex  parte  upon  tbe 
report  in  due  course  and  an  execution  issued 
Itefore  lie  became  aware  of  the  situation. 

For  the  purpose  of  deciding  the  question 
here  presented  I  sball  assume  that  the  ar- 
rangement was  as  claimed  on  behalf  of  the 
defendant  Tlte  case  then  stands  In  tbe  pos- 
ture of  an  application  to  open  a  Judgment 
by  default,  In  order  to  accomplish  which  tbe 
party  applying  must  show  both  surprise  and 
merits. 

Coming  to  the  question  of  merits,  I  find 
that  the  petitioner  1b  without  them.  The 
question  presented  on  this  application  was 
fully  tried  out  before  tbe  able  master  who 
made  tbe  report,  and  be  supported  bis  find- 
ing by  tbe  citation  of  authorities,  and.  In 
my  Judgment,  bis  reasonings  deduced  from 
those  authorities  are  correct,  arid  were  cor- 


rectly applied  to  the  facts  of  this  case.  Tbe 
result  is  that  the  prayer  of  the  petition  must 
be  denied. 

(81  Coim.  878) 

FINNUCAN  V.   FEIGENSPAN. 

(Supreme  Court  of  Errors  of  Connecticut    Dec. 
18,  1008.) 

1.  GuABANTT  (J  27*)— CoKSTRUCTiON— Intent 

OF  Pabties. 

A  contract  of  ^aranty  is  to  be  construed 
according  to  what  is  fairly  to  be  presumed  to 
have  been  tbe  understanding  and  intent  of  the 
parties,  and  the  language  used  will  not  be  ex- 
tended by  any  strained  construction  to  enlarge 
the  guarantora'  liability. 

[Ed.  Note. — For  other  cases,  see  Guaranty, 
Cent  Dig.  |  28;   Dec.  Dig.  i  27.*] 

2.'  GUABANXr    (I  27*)  —  COKSTBDCTIOH  —  EVI- 
DENCE. 

To  discover  the  intent  of  parties  to  a  con- 
tract of  guaranty,  their  situation  and  Che  cir- 
cumstances connected  with  the  transaction  may 
be  considered,  and  their  language  interpreted 
with  the  help  of  that  evidence. 

[Bd.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  i  28;   Dec.  Dig.  |  27.*] 

3.  Guaranty  (J  38*)— Constbuction. 

Defendant  having  agreed  to  loan  a  per- 
son $450  and  furnish  him  merchandise  neces- 
sary for  a  saloon  business,  certain  others  agreed 
to  guarantee  to  defendant  payment  for  merchan- 
dise to  be  thus  furnished  and  the  repayment  of 
the  $4.')0,  not  exceeding  the  sum  of  $750.  HeU, 
that  the  guaranty  waa  not  a  continuing  one. 
but  only  a  guaranty  of  repayment  of  tbe  ^50 
and  of  the  purchase  price  of  merchandise  in  a 
further  amount  which  would  bring  the  total  of 
cash  and  goot^a  up  to  $760,  and,  where  the  prin- 
cipal had  made  payments  on  the  cash  loan,  the 
sureties'  liability  was  diminished  to  the  extent  of 
the  payments  with  Interest  thereon,  though  his 
indebtedness  to  defendant  aside  from  the  pay- 
ments exceeded  $750. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  {  47;   Dec  Dig.  |  38.»] 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  County;  Isaac  Wolfe,  Judge. 

Action  by  Martin  7.  Finnucan,  administra- 
tor, against  Christian  Felgenspan,  corpora- 
tion. Judgment  for  plaintiff,  and  defendant 
appeala    Alfirmed. 

On  or  about  December  6,  1896,  one  Martin 
J.  Finnucan  was  desirous  of  engaging  in  tbe 
business  of  selling  spirituous  and  intoxicating 
liquors  in  Ansonia.  He  did  not  have  the  nec- 
essary means,  and  applied  to  the  defendant, 
a  Newark,  N.  J.,  corporation,  having  an  agen- 
cy in  Ansonia,  to  furnish  them  to  him.  In 
response  to  this  application,  the  defendant 
agreed  to  loan  Finnucan  $450  in  cash,  and 
to  furnish  him  certain  merchandise  of  its 
manufacture  necessary  for  the  conduct  of  the 
business  upon  condition  tliat  security  to  in- 
demnify it  against  loss  for  sucb  loan  and  fur- 
nishing of  merchandise  was  given.  Finnucan 
thereupon  appealed  to  ^rs.  Corr  and  Mamie 
Finnucan  to  provide  the  demanded  security, 
and  thereupon  they  agreed  with  tbe  defend- 
ant "to  guarantee  to  tbe  defendant  payment 
for  merchandise  to  be  tbus  furnished  by  tlie 
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defendant  to  said  Martin  J.  Finnucan  and  the 
repayment  of  said  sum  of  $450  to  be  tbus 
loaned  to  him  by  the  defendant,  not  exceed- 
ing the  sum  of  $750."  On  the  same  day,  in 
pursuance  of  this  agreement,  Mrs.  Corr  and 
Mamie  Finnucan  executed  in  favor  of  the  de- 
fendant their  note  for  the  sum  of  $750,  pay- 
able on  demand,  with  interest,  and,  to  se- 
cure the  note,  a  mortgage  on  a  piece  of  land 
belonging  to  them.  The  defendant  thereupon 
loaned  Finnucan  the  $450  as  agreed,  and  sup- 
plied merchandise  for  the.  conduct  of  the  busi- 
ness, which  was  begun  December  12,  1896. 
Finnucan  carried  on  the  business  for  about 
three  months.  During  this  time  the  defend- 
ant continued  to  furnish  merchandise.  At 
the  end  of  that  time,  the  business  having 
proved  unprofitable,  and  the  defendant  hav- 
ing refused  to  continue  selling  to  Finnucan, 
he  turned  over  the  business.  Including  the  11-' 
cense,  to  the  defendant  and  another  person 
secured  by  the  defendant  to  continue  the  busi- 
ness. The  goods  furnished  Finnucan  by  the 
defendant  amounted  to  $464.50,  and,  when  he 
ceased  business,  he  was  Indebted  to  the  de- 
fendant in  that  sum  therefor,  and  also  for 
the  cash  loan  of  $450.  Later  in  1897  he  made 
to  the  defendant  seven  payments  of  $37.50 
each,  making  in  all  $262.50,  which  were  spe- 
cifically made  on  account  of  the  $450  loan. 
What  became  of  the  apparent  credit  for  the 
transfer  of  the  business  and  license  is  not 
stated.  Mrs.  Corr  died  in  January,  1898,  and 
Daniel  E.  McMahon  was  appointed  by  the 
court  of  probate  to  sell  her  real  estate,  in- 
cluding the  mortgaged  premises,  to  discharge 
the  liens  of  record  out  of  the  proceeds,  and 
to  pay  over  the  balance  to  the  administrator 
of  her  estate,  who  was  the  defendant's  local 
agent.  McMahon  sold  the  property  as  direct- 
ed, and  out  of  the  proceeds  paid  to  the  de- 
fendant in  discharge  of  said  mortgage  $972, 
being  the  principal  of  said  mortgage  note 
with  interest  thereon  from  its  date  to  the 
date  of  the  payment,  December  12,  1901. 
At  the  time  McMahon  made  this  payment,  he 
was  not  Informed  that  any  payments  had 
been  made  by  Finnucan  on  account  of  his 
indebtedness  for  which  said  security  had  been 
given,  and  believed  that  none  had  been  made. 
Said  several  payments,  with  the  interest 
thereon  to  said  Deciember  12,  1901,  amounted 
to  $311.55,  for  which  amount  Judgment  was 
rendered. 

Charles  C.  Ford,  for  appellant  Bernard  E. 
Lynch  and  Frederick  M.  McCarthy,  for  ap- 
pellee. 

PRENTICE.  J.  (after  stating  the  facts  as 
above).  The  plaintiff  confessedly  is  entitled 
to  recover  back  from  the  defendant  any  ex- 


cess of  the  payment  made  to  It  by  McMahon 
over  and  above  the  sum  which  it  was  then 
entitled  to  receive  by  virtue  of  the  guaranty 
obligation  entered  Into  by  Ellen  Corr  and 
Mamie  Finnucan,  together  with  the  Interest 
on  such  overpayment.  This  obligation  was 
created  by  a  parol  agreement  in  pursuance  of 
which  the  note  and  mortgage  given  by  the 
guarantors  were  made  and  delivered  to  tlic 
defendant  as  collateral  security  for  the  per- 
formance of  the  obligation  assumed.  These 
instruments  do  not  express  the  principal  con- 
tract entered  into.  They  embody  an  incidental 
contract  only.  The  court  has  found  the  terms 
of  the  parol  guaranty  contract,  the  circum- 
stances which  led  up  to  its  creation,  and  the 
situation  surrounding  the  parties  at  the  time 
of  its  creation.  This  contract,  which  meas- 
ures the  extent  of  the  obligation  of  Mrs.  Corr 
and  her  co-guarantor.  Is  to  be  construed,  like 
other  contracts,  according  to  what  is  fairly 
to  be  presumed  to  have  been  the  understand- 
ing and  intent  of  the  parties,  and  the  lan- 
guage used  will  not  l>e  extended  by  any 
strained  construction  for  the  purpose  of  en- 
larging the  guarantors'  liabUity.  Gay  ▼. 
Ward,  67  Conn.  147,  161,  34  Atl.  1025,  82  L. 
R.  A.  818;  Lewis  v.  Dwlght,  10  Conn.  95, 
100 ;  White  v.  Reed,  15  Conn.  457,  467.  For 
the  purpose  of  discovering  the  intent  of  the 
parties,  their  situation  and  the  circumstances 
connected  with  the  transaction  may  be  con- 
sidered, and  their  language  Interpreted  with 
the  help  of  that  evidence.  Bartholomew  v. 
Muzzy,  61  Conn.  S87,  393,  28  Atl.  604,  29  Am. 
St.  Rep.  206.  Reading  the  language  used  by 
these  parties  in  this  way.  It  cannot  be  fairly 
said  that  It  embodies  a  continuing  guaranty. 
Its  fair  Import  la  that  the  obligors  agreed  to 
guarantee  the  repayment  by  Finnucan  of  the 
$450  cash  advanced  and  the  payment  by  him 
of  the  purchase  price  of  merefaandise  to  be 
furnished  for  the  business  in  a  further 
amount  which  would  bring  the  total  of  cash 
and  goods  up  to  $750.  Upon  two  occasions 
strikingly  similar  guaranty  contracts  liare 
had  a  similar  construction.  Hall  v.  Rand,  8 
Conn.  560;  White  v.  Reed,  15  Conn.  457. 

The  court  was  therefore  not  in  error  In 
holding  that  the  payments  made  by  Finnucan 
to  the  defendant,  all  of  which  were  made  on 
account  of  the  $450  loan,  were  in  reduction 
of  the  Indebtedness  which  was  the  subject  of 
the  guaranty,  and  that  the  payment  by  Mc- 
Mahon, being  for  the  whole  amount  of  $750 
and  the  interest  thereon,  was  an  overpayment 
of  the  amount  actually  due  from  the  guaran- 
tors by  the  amount  of  the  several  Finnucan 
payments  and  the  Interest  thereon  since  they 
were  made. 

There  Is  no  error.  The  other  Judges  con- 
curred. 
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(81  Conn.  463) 

NtJTMEXJ  PARK  DRIVING  C»RPORA- 

TION  v.  FISKB. 

(Sapreme  Court  of  E^rrora  of  Connecticut.    Dec 

18,  1908.) 

Landi^bd  and  Tekart  (i  86*)— Leasb— Op- 
tion FOB  Renew AJ>—ACCEPTANCB—EFrBCT. 

Where  a  lease  gave  the  lessee  the  option 
of  renewing  it  on  the  same  terms,  on  notice  to 
the  lessor  six  months  before  the  lease  expired, 
the  option  was  in  the  nature  of  a  continuing 
offer  by  the  lessor  of  a  new  lease,  and  when  the 
lessee  gave  notice  that  he  would  continue  to 
lease  the  premises,  and  the  lessor  accepted,  the 
rights  of  the  parties  became  fixed,  without  fur- 
ther action  on  the  lessee's  part. 

(EM.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  f  275 ;   Dec.  Dig.  S  86.*] 

Appeal  from  Superior  Court,  Fairfield 
County;    Silas  A.  Robinson,  Judge. 

Artlon  by  the  Nutmeg  Park  Driving  Cor- 
poration against  Louis  A.  Fiske  for  rent,  and 
to  (Compel  defendant  to  execute  a  renewal 
lease  There  was  a  Judgment  for  plaintiff, 
and  defendant  appeals.    No  error. 

The  plaintiff  leased  to  the  defendant  cer- 
tain premises  known  as  Nutmeg  Driving 
Park,  for  the  term  of  two  years  from  the  1st 
day  of  December,  1904,  at  the  annual  rental 
of  $1,200,  payable  semiannually  in  advance. 
The  lease,  which  w^as  In  writing,  contained 
the  following  provision:  "It  Is  further  mu- 
tually agreed  that  the  lessee  shall  have  the 
option  at  the  expiration  of  this  lease  of  re- 
newing the  same  upon  the  same  terms  for 
a  period  of  three  years,  provided  he  gives 
the  lessor  written  notice  of  his  intention  to 
avail  himself  of  said  option  six  months  be- 
fore said  lease  expires.  Should  said  lessee 
avail  himsMf  of  said  option,  then  at  the 
expiration  of  said  period  of  three  years,  said 
lessee  shall  have  the  privilege  of  a  further 
lease  for  the  period  of  five  years  at  the  an- 
nual rental  of  fifteen  hnndred  ($1,500)  dol- 
lars, payable  In  semiannual  payments  in  ad- 
vance, provided  he  gives  the  lessor  the  same 
notice  as  is  above  provided  for  the  first  re- 
newal." The  defendant  entered  into  posses- 
sion, occupied  during  the  two  years,  and  paid 
the  stipulated  rent  therefor.  On  June  1, 
1906,  and  six  months  before  the  expiration 
of  the  two-year  term  of  the  lease,  the  de- 
fendant sent  the  plaintiffs  agent  In  charge 
of  the  rental  of  the  premises  a  telegram 
containing  the  words  "Will  continue  lease  on 
Nutmeg  Park,"  and  at  the  same  time  a  let- 
ter addressed  to  said  agent,  as  follows: 
"Shall  continue  to  lease  Nutmeg  Park  as 
per  agreement."  On  June  5th  the  agent 
wrote  to  the  defendant  In  reply:  "We  are 
In  receipt  of  your  favor  dated  June  2d,  noti- 
fying as  that  you  avail  yourself  of  the  op- 
tion given  in  the  lease  of  the  'Nutmeg  Park' 
property,  as  per  the  terms  of  said  lease.  We 
hereby  accept  the  same."  The  defendant 
has  failed  to  execute  a  lease  for  any  period 
subsequent  to  December  1,  1006,  although  a 
draft  of  one  for  the  term  of  three  years 


thereafter,  conformable  in  Its  provisions  to 
the  original  lease,  was  tendered  him  for  exe- 
cution in  July,  1906,  and  since  the  sending 
of  said  telegram  and  letter  he  has  not,  down 
to  the  time  the  action  was  commenced,  B^b- 
ruary  18,  1907,  communicated  with  either 
the  plaintiff  or  its  agent  with  reference 
thereto.  The  possession  of  the  premises  has 
not  been  surrendered  to  the  plalntUT.  The 
rent  of  the  premises  for  the  original  term 
has  been  paid.  No  rent  has  been  paid  for 
any  8uJ[>seqaent  pertod.  Between  June  1, 
1906,  and  December  1,  1906,  the  plaintiff 
had  offers  to  lease  the  premises,  and  to  dis- 
pose of  them,  which  were  refused  in'  reli- 
ance upon  the  terms  of  the  orighial  lease 
and  the  defendant's  two  communlcatlong  of 
June  1,  1906. 

Frank  J.  Kinney,  for  appellant  William 
B.  Boardman,  for  appellee. 

PRENTICE,  J.  (after  stating  the  facts  as 
above).  The  defendant  contends  that  the 
court  erred  in  holding  that  under  the  terms 
of  the  lease  of  June,  1904,  he,  as  the  lessee, 
could  avail  himself  of  the  option  of  renewal 
before  its  expiration,  December  1,  1906;  In 
holding  that  he  could  be  held  responsible  for 
the  additional  period  of  three  years  without 
bis  having  done  two  things,  to  wit,  first,  giv- 
en, on  June  1,  1906,  written  notice  of  his  In- 
tention to  avail  himself  of  the  option  given 
him;  and,  second,  availed  himself,  on  De- 
cember 1,  1906,  of  the  option,  and  in  holding 
that  be  could  be  held  liable  for  the  addi- 
tional period  of  three  years.  In  case  he  did 
no  more  than  give  written  notice  of  his  In- 
tention to  avail  himself  of  the  option. 

The  defendant's  conception  of  the  construc- 
tion to  be  given  to  the  original  lease  is  that 
the  act  by  which  its  renewal  could  be  accom- 
plished was  one  which  could  be  performed 
only  after  Its  termination ;  that  the  exercise 
of  this  right  of  renewal  was  conditioned  up- 
on the  performance,  six  months  earlier,  of  an 
act  Indicative  of  an  Intention  to  renew  when 
the  lease  expired;  that  this  first  act  could 
have  no  effect  beyond  the  preservation  of 
the  right  of  renewal;  that  both  acts  were 
requisite  to  effect  a  renewal;  and  that  nei- 
ther could  be  anticipated  In  point  of  time. 
It  Is  unnecessary  to  consider  all  these  propo- 
sitions. It  might,  for  Instance,  be  assumed 
tliat  the  terms  of  the  original  lease  placed  It 
In  the  power  of  the  defendant  to  postpone 
the  time  for  the  exercise  of  his  election  un- 
til the  expiration  of  the  first  lease,  by  his 
giving  of  a  six  months'  notice  of  intention, 
and  even  that  it  gave  him  no  right  to  effect 
a  renewal  until  that  time,  and  yet  the  de- 
fense must  fail,  since  even  upon  this  theory 
there  would  be  no  Justification  for  the  claims 
that  an  election  could  not  be  made  before 
the  expiration  of  the  lease  with  the  plain- 
tiffs acquiescence,  and  that  the  provision  for 
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the  giving  of  notice  of  Intention  had  other 
importance  than  as  a  means  of  Iceeplng  alive 
tbe  right  of  election  until  It  should  be  ex- 
ercised. The  option  which  the  lease  gave 
to  the  defendant  was  In  the  nature  of  an 
offer  on  the  plaintiffs  part  of  a  new  lease 
upon  tbe  terms  stated.  Wlllard  v.  Tayloe, 
75  n.  S.  557,  561,  19  U  Ed.  501;  Boston  & 
Maine  R.  Co.  v.  BarUett,  57  Mass.  224,  227. 
When  accepted,  as  provided,  the  rights  and 
obligations  of  the  parties  would  become  fix- 
ed. Brown  v.  Slee,  103  U.  S.  828,  837,  26 
L.  Ed.  618;  Boston  &  Maine  B.  Co.  T.  Bart- 
lett,  67  Mass.  224,  227;  Guyer  v.  Warren, 
175  111.  828,  835,  51  N.  B.  580.  The  defend- 
ant's letter  and  telegram  of  June  1,  1S06, 
contained.  In  unequivocal  language,  an  ac- 
ceptance of  the  ofter  which  the  lease  em- 
bodied, and  tbe  reply  confirm«d  them  as 
having  that  eflTect  The  defendant's  right  of 
election  was  thereby  fully  exercised,  and  the 
rights  and  liabilities  of  tbe  parties  fixed. 

No  other  questions  are  presented  by  the 
appeal. 

There  Is  no  error. 


(81  Conn.  S8») 
SALZMAN  T.  CITT  OF  NEW  HAVEN. 

(Sapreme  Court  of  Errors  of  Connecticut    Dec, 
18,  1908.) 

Municipal  Cobpobations  (5  733*)  —  DKFEOr- 

IVE   STBEETS— INJUBIBS  FBOM   RAIN. 

A  city,  which  in  making  repairs  of  a  high- 
way leaves  the  earth  therein  insufficiently  pack- 
ed, whereby  water  from  a  heavy  rain  occurring 
during  the  night  passes  through  the  excavation 
and  into  an  adjoining  cellar,  is  not  liable  for 
the  damage  (Gen.  St.  1902,  J  2020),  providing 
that  any  person  injured  in  jperson  or  property 
by  means  of  a  defective  road  may  recover  dam- 
ages from  the  one  bound  to  keep  it  in  repair, 
applying  only  to  injuries  in  traveling  on  the 
highway. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  t  1547;  Dee.  Dig.  { 
733.»] 

Appeal  from  City  Court  of  New  Hayen; 
Albert  McC.  Mathewson,  Judge. 

Action  by  Henry  Salzman  against  the  City 
•of  New  Haven  for  injury  to  plaintiff's  prem- 
ises from  surface  water.  From  judgment 
for  defendant  on  the  sustaining  of  a  demur- 
rer to  the  complaint,  plaintiff  appeals.  Af- 
firmed. 

Benjamin  Slade,  Maxwell  Slade,  and  David 
H.  Slade,  for  appellant  Edward  H.  Rogers 
.and  Edward  P.  O'Meara,  for  appellee. 

RORABACK,  3.  This  Is  an  action  against 
the  city  of  New  Haven  to  recover  damages 
for  an  injury  to  the  plaintiff's  premises  from 
a  flow  of  surface  water  by  the  alleged  negli- 
gence of  the  defendant 

The  material  facts  set  forth  4h  the  com- 
plaint are  as  follows:  On  the  27th  day  of 
October,  1907,  and  for  a  long  time  prior  there- 
to, the  plaintiff  owned  certain  premises  on 
Commerce  street.  In  the  city  of  New  Haven. 


On  said  27th  day  of  October,  1907,  the  city  of 
New  Haven,  acting  by  its  duly  authorized 
agents  and  servants,  was  engaged  in  exca- 
vating the  public  highway  or  road  in  front 
of  the  plaintiff's  premises,  and  on  said  date 
it  was  the  duty  of  tbe  defendant  to  keep  said 
public  highway  or  road  In  good  repair  and 
safe  condition.  As  a  result  of  the  careless- 
ness and  negligence  on  the  part  of  tbe  de- 
fendant's agents  and  servants  the  highway 
in  front  of  the  plaintiff's  premises  was  care- 
lessly and  negligently  left  open  or  insuffi- 
ciently paclied  or  filled.  During  tbe  night 
season  between  the  27th  day  of  October;  and 
the  28th  day  of  October,  1907,  a  heavy  rain- 
storm occurred,  and  the  water  from  such 
rainstorm  entered  said  highway,  and  as  a 
result  of  tbe  negligent  condition  in  which 
said  part  of  tbe  highway  was  left,  as  herein- 
before described,  tbe  water  passed-  through 
the  said  opening  or  excavation  insufficiently 
packed  and  under  tbe  sidewalk  in  front  of 
said  premises  and  through  tbe  fonndatlon  of 
tbe  plaintiff's  buildings  and  into  the  cellar 
thereof.  As  a  result  of  the  acts  aforesaid, 
the  foundation  of  tbe  plaintieTs  building  was 
greatly  damaged,  and  tbe  water  entering  said 
cellar  destroyed  25,000  t>ottle  covers  or  pack- 
ages and  75  barrels,  and  otherwise  injured 
the  plaintiffs  building.  To  the  complaint 
the  defendant  demurred  for  the  following 
reasons:  "Because  It  appears  from  tbe  com- 
plaint that  tbe  alleged  negligent  acts  of  the 
defendant  were  done  by  it  within  the  limits 
of  its  public  highway  and  within  the  limits 
of  Its  Jurisdiction,  and  that  the  alleged  in- 
jury to  the  plaintiff  resulting  therefrom  la 
wholly  Incidental  to,  and  consequential  upon, 
the  exercise  by  the  defendant  of  its  lawful 
powers.  Because  the  liability  Imposed  by 
statute  on  the  defendant  in  the  building  and 
maintenance  of  Its  public  highways  extends 
to  and  includes  only  such  injuries  as  result 
directly  from  the  neglect  and  failure  of  tbe 
defendant  to  keep  said  public  highways  in 
good  repair  and  safe  condition,  and  tbe  only 
allegation  of  negligence  In  the  complaint 
from  which  the  alleged  Injury  to  tbe  plain-* 
tiff  resulted  Is  Its  failure  to  keep  its  public 
highway  or  road  in  good  repair  and  safe  con- 
dition, and  said  alleged  injury  did  not,  as 
appears  from  the  complaint,  result  directly, 
but  incidentally  and  consequentially,  from  said 
failure  of  the  defendant  to  keep  Its  public 
highway  or  road  In  good  repair  and  safe  con- 
dition. Because  It  does  not  appear  from  the 
complaint  that  the  defendant's  acts  from 
which  the  alleged  injury  resulted  were  done 
wantonly  or  unnecessarily,  or  that  any  wan- 
ton or  unnecessary  damage  was  done  to  the 
plaintiff  by  reason  of  any  of  tbe  defendant's 
acta."    The  demurrer  was  sustained. 

It  appears  from  the  complaint  that  the 
negligent  acts  complained  of  were  perform- 
ed within  tbe  limits  of  a  public  highway,  and 
were  done  by  the  defendant  while  in  the  per^ 
formance  of  a  governmental  duty,  and  for 
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the  public  nse  and  benefit  It  Is  not  averred 
that  these  acts  were  performed  wantonly  or 
maliciously,  or  that  any  wanton  or  unneces- 
sary damage  was  done.  It  Is  alleged  that  the 
defendant  Is  liable  for  leaving  the  excava- 
tions in  the  highway  open  and  Insufficiently 
packed,  so  that  surface  water  from  a  heavy 
rnlnstonn  in  the  night  season  passed  through 
the  excavation  into  and  upon  the  plaintilTs 
property  causing  him  damage.  The  law  wise- 
ly provides  that  an  action  will  not  He  to  re- 
cover damages  for  an  injury  which  did  not 
result  from  any  direct  action  of  the  munic- 
ipality, but  occurred  as  a  consequential  In- 
Jury  Incident  to  the  discharge  of  Its  duty  and 
lawful  powers.  "When  authority  is  vested  in 
the  municipal  corporation,  by  charter  or  stat- 
ute, to  Improve  streets  and  establish  street 
grades,  and,  in  the  exercise  of  that  power, 
changes  are  made  In  the  surface  of  the  city's 
highways,  by  which  surface  water  is  caused 
to  collect  on  or  flow  over  the  adjacent  land 
of  private  owners,  there  is  no  implied  liabil- 
ity, on  the  part  of  the  municipal  corporation, 
for  such  Indirect  and  consequential  injuries, 
provided  the  city  does  not  exceed  Its  lawful 
power.  Tledman  on  Municipal  Corporations, 
f  354a,  p.  732."  In  the  recent  case  of  Rud- 
nyal  v.  Harwinton,  79  Conn.  91,  63  Atl.  948, 
an  action  for  discharging  surface  water  upon 
adjoining  land,  this  court  held  that  in  bnlld- 
Ing  and  repairing  highways  a  town  Is  en- 
gaged In  the  performance  of  a  public  govern- 
mental duty  Imposed  upon  it  by  the  state  (Qen. 
St  1902,  S  2013),  and  is  not  liable  In  dam- 
ages for  consequential  Injuries  to  land  of  an 
adjoining  proprietor.  Incident  to  the  dis- 
charge of  that  duty,  unless  so  made  by  stat- 
ute. In  the  preceding  case  the  special  dV' 
cnmstances  under  which  a  municipality  can 
be  made  liable  for  the  discharge  of  surface 
water  Is  stated  to  be  as  follows:  "Wlmtever 
may  be  the  constitutional  limit  of  the  powers 
of  towns  under  Oen.  St  1902,  §  2031,  re- 
specting the  drainage  of  highways,  tliey  cer- 
tainly have  no  right  to  collect  In  ditches 
alongside  the  highway  the  surface  water 
flowing  from  lands  above  it  and  discharge 
such  water,  by  means  of  sluices  across  the 
road,  upon  the  lower  premises  of  an  adjoin- 
ing owner,  when  by  a  moderate  expenditure 
of  money  the  water  would  have  been  carried 
off  so  as  not  to  injure  such  premises."  One 
principle  enunciated  by  this  decision  Is  that 
a  manidpal  corporation  has  no  right  to  col- 
lect surface  water  from  adjoining  lands  and 
Its  streets  Into  an  artificial  channel,  and  then 
discharge  It  upon  the  land  of  an  adjoining 
proprietor.  In  the  present  case  no  such 
elements  of  liability  appear  from  the  allega- 
tlona  set  forth  in  the  plaintiff's  complaint 
The  grievance  of  which  the  plaintiff  com- 
plains Is  that  by  the  negligent  repair  of  a 
certain  public  highway  by  the  defendant, 
surface  water  from  a  heavy  rainstorm  In  the 
night  season  passed  in  and  upon  his  premises 
causing  him  damage.  That  such  a  co;nplaint 
does  not  all^e  a  cause  of  action,  is  too  well  set- 


tled In  this  state  to  be  seriously  questioned. 
Rudnyal  v.  Harwinton,  supra;  Downs  v.  An- 
sonla,  73  Conn.  33,  46  Atl.  243;  Sisson  v. 
Stonlngton,  73  Conn.  848,  47  Ati.  662;  Byrne 
V.  Farmlngton,  64  Conn.  367,  30  Atl.  138;' 
Bronson  v.  Wallingford,  54  Conn.  613,  9  Atl. 
393;  Judge  v.  Meriden,  38  Conn.  90. 

But  the  plaintiff  contends  that  the  suffi- 
ciency of  bis  complaint  can  be  safely  tested 
by  the  provisions  of  section  2020  of  the  Gen- 
eral Statutes  of  1902,  which  In  part  provide 
that  "Any  person  Injured  In  person  or  prop- 
erty by  means  of  a  defective  road  or  bridge, 
may  recover  damages  from  the  party  bound 
to  keep  it  in  repair."  This  Is  a  statute 
creating  a  liability  for  an  Injury  to  the  per- 
son «»pr<q)erty  by  means  of  any  defect  or 
want  of  repair  In  the  highway.  This  liabil- 
ity is  a  limited  one,  and  not  to  be  extended 
beyond  the  special  purposes  of  protecting  per- 
sons from  injury  while  traveling  on  such 
highway.  Seldel  v.  Woodbury,  81  Conn.  65,  70 
Atl.  58;  Bartram  v.  •  Sharon,  71  Conn.  686- 
694,  43  Atl.  143,  46  L.  R.  A.  144,  71  Am.  St 
Rep.  225;  Makepeace  v.  Waterbury,  74  Conn. 
360-^62,  50  Atl.  876;  Upton  v.  Windham,  75 
Conn.  288-291,  53  AU.  660,  96  Am.  St  Rep. 
197.  Public  highways  are  to  be  built  and 
kept  In  repair  by  tlie  towns  within  which 
they  are  situated,  so  that  they  shall  be  safe 
and  convenient  for  any  person  traveling 
thereon.  This  requisition,  imposing  upon  all 
municipal  corporations  a  serious  and  weighty 
obligation,  by  necessary  Implication  author- 
izes them  to  do  all  acts  necessary  to  the  com- 
plete and  faithful  discharge  of  their  duty  In 
this  particular.  They  may  therefore  bestow 
labor  upon  all  parts  of  the  located  way,  and 
make  such  changes  in  the  natural  surface  of 
the  soil  as  will  add  to  the  convenience  or 
safety  of  the  traveler.  If,  in  consequence  of 
such  changes,  the  water  accumulating  upon 
the  surface  of  the  way,  by  the  fall  of  rain  or 
the  melting  of  snow,  passes  onto  adjoining 
lands  In  different  places,  or  In  somewhat 
greater  quantities  In  particular  places  than 
It  otherwise  would  have  done,  that  is  to  be 
considered  as  one  of  the  natural,  probable, 
or  necessary  consequences  resulting  from  the 
establishment  and  maintenance  of  the  way; 
and  therefore  no  action  will  lie  for  such  in- 
Jury,  as  for  tort  but  the  damage  must  be  re- 
garded as  a  matter  contemplated  In  the  lo- 
cation of  the  road.  Flagg  v.  City  of  Wor- 
cester, 18  Gray  (Mass.)  603. 

In  Bronson  v.  Borough  of  Wallingford,  su- 
pra, which  was  an  action  for  an  Injury  to 
the  plaintiff's  land  by  the  turning  on  of  wa- 
ter and  sewage,  it  was  held  that  municipal 
corporations,  so  long  as  their  acts  are  kept 
within  the  authority  of  the  statute,  are  not 
liable  for  the  damage  done  to  such  adjoining 
land  by  the  water  turned  upon  it  and  there- 
fore are  not  liable  to  the  owner  of  land  abut- 
ting the  highway  In  an  action  for  negligence 
in  permitting  a  sluiceway  or  culvert  to  become 
obstructed,  in  consequence  of  which  water  was 
set  back  upon  his  premises.    It  was  also  held 
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In  this  case  that  the  statute  (Gen.  St,  Revision 
1902,  {  2031),  as  to  draining  highways,  bad  no 
application,  and  that  this  statute  went  so  far 
as  to  exempt  municipal  corporations  from 
damages  from  draining  water  from  highways 
onto  private  lands,  "unless  It  appears  that  the 
work  was  done  In  such  a  way  as  to  do  un- 
necessary damage,  or  that  the  water  was 
drained  Into  some  place  prohibited  by  the 
statute."  Nothing  of  this  character  Is  alleged 
in  the  complaint  now  before  us.  The  plain- 
tiff places  special  emphasis  upon  the  cases  of 
Danbury  &  Norwalk  Railroad  Company  t. 
Norwalk,  37  Conn.  109,  and  Mootry  v.  Dan- 
bury,  45  Conn.  550,  29  Am.  Rep.  703.  The 
present  case  is  unlike  Railroad  Company  t. 
Norwalk,  In  which  a  railroad  was  carried 
through  a  densely  populated  village  by  a 
deep  cut  running  under  the  principal  street, 
which  crossed  it  by  a  bridge,  the  station  be- 
ing .located  on  the  side  of  the  street  and  sup- 
ported by  the  walls  of  the  excavation.  The 
town  undertook  to  construct  a  drain,  which 
was  to  discharge  the  water  of  the  street  In- 
to the  cut  under  the  bridge,  to  the  Injury  of 
the  wall  and  the  railroad.  The  railroad  In 
Its  location  and  construction  Intercepted  the 
natural  course  of  the  drainage  of  the  local- 
ity, and  it  was  indispensable  that  a  drain  be 
constructed  for  the  street,  but  it  appeared 
that  at  a  greater,  but  not  tmreasonable,  ex- 
pense one  could  be  constructed  that  would 
not  Injure  the  railroad  company.  In  Mootry 
V.  Danbury  the  authorities  of  the  town  of 
Danbury  built  a  bridge  In  such  a  manner  as 
to  set  back  the  water  of. a  stream  upon  the 
plalntlfT.  The  present  case  presents  no  such 
conditions.  .  It  appears  from  the  plalnttTa 
complaint  that  tbe  surface  water  from  a 
heavy  rainstorta,  by  reason  of  the  action  of 
the  defendant,  the  natural  features  of  the 
ground,  and  the  force  of  gravity,  passed  on 
and  over  the  plalntifT's  lot.  The  discharge 
of  water  was  unusual,  of  a  temporary  and 
imezpected  character.  There  Is  a  wide  dis- 
tinction between  a  liability  to  deal  with 
surface  water  falling  on  land  from  a  heavy 
rain  storm,  and  the  right  to  set  back  the 
water  of  a  stream  by  a  permanent  structure. 
There  is  no  error.  The  other  Judges  con- 
curred. 


(U  Conn.  IBS) 

Appeal  of  BORMANM. 

(Supreme  (yonrt  of  Errors  of  Oonnecticnt.    Dec 
18,  1908.) 

1,  Intoxicating  Liquoss  (J  104*)— I/ICEnsks 
—Removal  Pebmits. 

An  application  for  a  removal  permit  under 
Gen.  St.  1902,  i  2669,  relating  to  liquor  li- 
censes, in  applying  the  provision  of  section  2645 
that  an  application  for  a  license  may  be  denied 
when  It  appears  that  there  already  exists  suffi- 
cient licensed  places  in  the  vicinity,  might  be 
treated  as,  in  effect,  an  original  application  for 
a  license  when  the  result  of  granting  it  would 


be  to  unduly  increase  the  number  of  saloons  in 
a  particular  locality. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  i  109;  Dec.  Dig.  §  104.*] 

2.  intoxicatinq  liquors  ({  104*)— licenses 

—"Renewal." 

A  "renewal"  of  a  license,  within  Gen.  SL 
1902,  {  2647,  as  amended  by  Pnb.  Acts  1907, 
p.  750,  c.  200,  provided  that  no  liquor  license, 
excepting  a  renewal,  shall  be  granted  in  the 
resioiential  and  manufacturing  parts  of  a  town. 
Is  a  granting  to  the  same  person  of  the  same 
privilege  granted  to  him  the  previous  year  to 
sell  in  the  same  place ;  and  hence  an  applica- 
tion for  a  removal  permit  was  properly  not 
treated  as  an  application  for  a  renewal,  where 
it  was  found  that  the  new  location  was  no- 
suitable  and  more  unsuitable  than  the  ord- 
inal location. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  g  109;    Dec.  Dig.  §  104.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6085,  6086.] 

8.   INTOXICATINO   LiQUOBS    (f   104*)— LICENSES 
— STnTABILITT  OF  LOCATION— EVIDENCE. 

On  application  for  a  removal  permit  under 
a  liquor  license,  that  the  licensee  had  agreed 
with  manufacturers  that  he  would  not  sell  to 
their  employes  during  certain  hours  was  evi- 
dence that  the  location  was  nnsuitable  for  a 
saloon. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {  109 ;   Dec  Dig.  {  104.»] 

4.  intoxioatino  liquobs  (§  104*)— licenses 
—Removal  Pebmits— Refusal— Appeal. 
The  gue.^t!on8  presented  by  an  appeal  un- 
der Gen.  St  1902.  g  2660,  from  a  decision  of  the 
county  commissioners  on  an  application  for  a 
removal  permit  under  a  liquor  license,  are 
whether  the  county  commissioners  acted  legally, 
and  whether  they  exceeded  or  abused  their 
powers. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  8  109;   Dec.  Dig.  {  104.*] 

Appeal  from  Superior  Court,  Fairfield 
County:    Ralph  Wheeler,  Judge. 

County  Commissioners  of  Fairfield  County 
having  granted  a  removal  i>ermlt  to  lYank 
P.  Hartley  under  a  license  to  sell  intoxicants, 
Henry  H.  Bormann  appealed  to  the  superior 
court  and  Hartley  appeals  from  a  judgment 
vacating  the  permit     Affirmed. 

Howard  W.  Taylor,  for  appellants.  James 
E.  Walsh  and  William  H.  Cable,  for  appellee. 

HALL,  J.  On  November  1,  1907,  the  coun- 
ty commisslonetB  of  Fairfield  county  granted 
to  Frank  P.  Hartley  a  license  to  sell  spiritu- 
ous and  intoxicating  liquors  at  No.  60,  on  the 
west  Bide  of  River  street,  in  Danbury,  and 
on  January  27,  1908,  granted  him  permis- 
sion to  remove  his  place  of  business  to  No. 
59  on  the  east  side  of  River  street.  Upcm  the 
appeal  from  said  removal  permit  taken  by 
the  appellant  Hormann,  a  taxpayer  of  said 
town,  the  superior  court  held  that  the  grant- 
ing by  the  county  commissioners  of  said  re- 
moval permit  was  not  a  reasonable  exercise 
of  their  power  and  discretion,  and  was  Il- 
legal, and  set  the  same  aside.  Section  2869 
of  the  General  Statutes  of  1902  provides  that 
"every  license  for  the  sale  of  spirituous  and 
Intoxicating  liquors  shall  specify  the  town 
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and  the  particular  building  or  place  in  such 
town,  In  which  such  spirituous  and  Intoxicat- 
ing liquors  are  to  be  sold,  and  shall  not  au- 
thorize any  sale  In  any  other  place  or  build- 
ing. *  •  *  The  county  commlseloners  may 
indorse  upon  said  license  permission  to  the 
person  so  licensed  to  remove  from  one  build- 
ing to  another  in  said  town,  but  the  applicant 
for  said  permission  shall  specify  the  building 
to  which  he  wishes  to  remove,  and  the  com- 
missioners shall  not  permit  such  removal  or 
transfer  except  upon  due  notice  and  hearing 
as  now  provided  by  law  for  original  appllca> 
tions,  and  the  law  concerning  appeals  from 
county  commissioners  shall  apply  to  such 
cases." 

The  superior  court  found  these  facts:  For 
some  years  prior  to  January  27,  1908,  said 
Bartley  had  conducted  a  licensed  saloon  busi- 
ness at  No.  60  River  street,  occupying  the 
premises  under  lease  from  month  to  month. 
In  October,  1907,  one  Cono  Stavolo,  with  the 
knowledge  of  Bartley,  purchased  the  premises 
from  the  latter's  lessor  by  deed  recorded  No- 
vember 7, 1907,  and  Bartley,  although  he  had 
in  September  applied  for  the  license  for  the 
ensuing  year,  which  was  granted  November 
1st,  as  aforesaid,  and  had  on  or  before  No- 
vember Ist  represented  to  one  of  the  com- 
missioners that  he  expected  to  continue  to 
occupy  No.  60,  had  before  November  Ist  pur> 
chased  the  premises  No.  58  River  street.  In- 
tending to  occupy  them  as  a  saloon  as  soon 
as  the  building  thereon  could  be  completed, 
and  bad  promised  to  vacate  the  premises  No. 
60  on  or  before  November  1st  Bartley  did 
not  vacate  the  premises  No.  60  until  about 
the  27  th  of  January,  1908,  when  his  removal 
permit,  for  which  he  applied  in  December; 
1907,  bad  been  granted  and  after  proceed- 
ings in  summary  process  had  been  brought 
against  him  by  said  Stavolo,  when  he  remov- 
ed to  No.  59.  On  October  19,  1907,  said  Cono 
Stavolo  applied  for  a  license  for  No.  60  River 
street  (having  already  agreed  with  the  owner 
for  the  purchase  of  said  premises,  although 
he  had  not  then  received  a  deed  of  them), 
which  application  was  refused  by  the  county 
commissioners  on  the  8th  of  February,  1908 ; 
Stavolo  having  received  no  notice  of  a  re- 
monstrance filed  against  the  granting  of  said 
application.  Bartley  is  a  suitable  person  to 
receive  a  license.  "No.  59  River  street  Is  an 
entirely  unsuitable  place  at  which  to  grant 
a  license  for  the  sale  of  Intoxicating  liquors." 
No.  80  la  less  unsuitable  than  No.  59,  and 
more  than  one  saloon  In  this  locality  would 
be  too  many.  The  part  of  the  city  In  which 
niunbers  59  and  60  River  street  are  situated 
Is  "practically  a  manufacturing  and  residen- 
tial section,"  and  that  side  of  River  street 
upon  which  No.  58  is  situated  Is  the  main 
thoroughfare  from  a  large  residential  district 
to  the  principal  business  street  in  the  city, 
and  Is  one  over  which  a  large  number  of 
school  children  xmss.  By  consent  of  counsel 
the  trial  court  viewed  the  locality.  There 
baa  heretofore  been  an  arrangement,  known 


to  the  county  commissioners,  between  Bart- 
ley and  some  of  the  manufacturers  that  Bart- 
ley would  not  sell  to  employes  of  said  manu- 
facturers during  certain  hours.  The  finding 
states  that  the  court  regarded  this  arrange- 
ment "as  an  admission  against  the  suitability 
of  the  place  rather  than  as  making  the  place 
suitable."  Counsel  for  Bartley  contends  that 
oecause  the  finding  states  that  more  than 
one  saloon  In  the  locality  of  Nos.  59  and '60 
would  be  too  many,  it  follows  that  the  trial 
court  must  have  held,  and  held  erroneously, 
that  the  granting  «f  the  removal  permit  was 
the  granting  of  another  license,  which  should 
have  been  refused  under  the  provision  of 
section  2645;  that  an  application  for  a  li- 
cense may  be  denied  when  it  appears  that 
there  already  exists  a  sufficient  number  of 
licensed  places  In  the  vicinity.  An  applica- 
tion for  a  removal  permit  under  section  2669 
of  the  General  Statutes  might.  In  applying 
the  provisions  of  section  2645,  be  treated  aa 
In  effect  an  original  application  for  a  license, 
when  the  result  of  granting  It  would  be  to  un- 
duly Increase  the  number  of  saloons  In  a 
particular  locality.  It  was  clearly  not  so  re- 
garded by  the  trial  court  In  this  case.  The 
trial  court  confirmed  the  refusal  of  a  license 
to  Stavolo  for  No.  60.  As  there  appear  to 
have  been  no  other  licensed  places  in  that 
neighborhood,  the  transfer  of  Bartl^'s  li- 
cense from  No.  60  to  No.  59  would  have  left 
but  one  saloon  in  that  vicinity. 

The  applicant  Bartley  next  argues  that, 
from  the  finding. that  this  part  of  the  town 
is  "practically  a  manufacturing  and  residen- 
tial section"  (and  he  concedes  that  the  words 
"practically"  in  the  finding  and  "purely"  In 
the  statute  should  be  given  the  same  mean- 
ing), it  Is  apparent  that  the  trial  court  er- 
roneously regarded  the  application  for  a  re- 
moval permit  "as  an  original  application  for 
a  new  license,"  and  not  for  a  renewal  of 
a  license  within  the  exception  of  section 
2647  as  amended  by  chapter  200,  p.  750,  Pub. 
Acts  1907,  which  provides  that  "no  license, 
except  the  renewal  of  a  license,  at  the  dis- 
cretion of  the  county  commissioners  as  to 
the  snitabllity  of  person  and  place  •  •  • 
shall  be  granted  in  the  purely  residential  and 
manufactrurlng  parts  of  a  town."  A  renewal 
of  a  license  within  the  meaning  of  section 
2647  as  amended  In  1907  Is  a  granting  to  the 
same  person  the  same  privilege  granted  to 
him  the  previous  year  to  sell  In  the  same 
place.  The  removal  permit  granted  by  the 
county  commissioners  not  only  allowed  Bart- 
ley to  sell  In  a  manufacturing  and  residential 
section,  but  at  a  difTerent  location  from  that 
spedfled  In  his  previous  licenses,  and  one 
found  to  be  entirely  unsuitable,  and  more 
unsuitable  then  the  one  where  he  had  pre- 
viously been  permitted  to  s^.  The  trial 
court  was  not  required  to  treat  the  removal 
permit  as  a  reijiewal  within  the  ezceptl(m  of 
section  2647. 

Counsel  for  Bartley  further  claim  that  tbe 
trial  court  erred  In  regarding  the  fact  that 
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there  was  an  arrangement  that  Bartley 
would  not  sell  to  employes  In  the  nelgbbot^ 
tag  factories  during  certain  hours  as  evidence 
of  unsultablilty  of  place.  Apparently  the  ex- 
istence of  such  an  arrangement  was  proved 
for  showing  that  the  place  was  suitable.  We 
discover  no  error  of  law  in  the  view  taken 
by  .the  trial  court  tliat  It  rather  indicated 
the  contrary.  'Section  2668  of  the  General 
Statutes  of  1902  expressly  permits  an  appeal 
from  the  decision  of  the  county  commission- 
ers upon  an  application  for  a  removal  permit, 
and  the  questions  presented  by  such  an  ap- 
peal are:  Have  the  county  commissioners 
acted  legally?  Have  they  exceeded  or  abused 
their  powers?  Moynlhan's  Appeal,  75  Ck>nn. 
8SS,  361,  63  Atl.  803.  The  trial  court  com- 
mitted no  error  of  law  in  deciding  these  ques- 
tions as  above  stated. 

There  is  no  error.  Tbe  other  Judges  con- 
dnrred. 

(St  Conn.  «I0) 

LUDDINGTON  v.  MERRIIXu 

(Supreme  Court  of  Errors  of  Connecticut    Dec. 
18,  1908.) 

1.  Courts  (i  188*)— Cnr  CouBxa— Jumsdio- 

TION. 

Sp.  Act  1895  (12  Sp.  Laws,  p.  65)  I  22, 
givine  the  city  court  of  Waterbury  Jurisdiction 
of  "all  civil  actions"  involving  not  more  than 
$100,  and  authorizing  appeals  from  its  judg- 
ments and  decrees,  confers  jurisdiction  of  ac- 
tions in  which  equitable  or  legal  relief,  or  both, 
is  demanded,  and  hence  the  court  baa  jurisdic- 
tion of  an  action  to  foreclose  a  chattel  mortgage 
seen  ring  an  $80  note. 

[B3d.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  g  412;  I>ec.  Dig.  {  188.*] 

2.  Action  (J  25*)— "Civil  Actions." 

The  term  "civil  actions"  as  used  •  in  the 
practice  act  includes  actions  for  equitable  or 
legal  relief,  or  both, 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  S!  156-159;  Dig.  Dec.  f  25.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1183-1183 ;   vol.  8,  p.  7603.] 

8.  CouiRTs  (S  20*)— JtJsisDicnoN. 

Under  the  express  terms  of  Practice  Act. 
7  (Laws  1879.  p.  433,  c.  &3;  Gen.  St  1802, 
613),  all  courts  to  which  civil  actions  as  de- 
jned  by  the  act  may  properly  be  made  return- 
able, excepting  justice  courts,  may,  in  the  ai>- 
sence  of  express  law  to  the  contrary,  apply  both 
legal  and  equitable  remedies  in  determining  such 
actions. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec 
Dig.  i  20.*] 

Appeal  from  Cl^  Court  of  Waterbury; 
Frederick  M.  Peasley,  Judge. 

Action  by  Frank  J.  Luddlngton  against 
Mrs.  Jay  E.  Merrill.  From  a  judgment  for 
plaintiff,  defendant  appeals.    AfBrmed. 

Edward  B.  Relley,  for  appellant  Wilson 
H.  Pierce,  for  appellee. 

HALL,  J.  This  l8  an  action  to  foreclose  a 
mortgage  on  a  piano,  given  to  secure  the  pay- 
ment of  the  defendant's  note  for  $80.  It 
was  brought  to  the  city  court  of  Waterbury, 


and  the  foreclosure  of  the  mortgage  was  the 
only  relief  demanded  in  the  original  com- 
plaint. The  amount  of  the  matter  in  demand 
was  therefore  $80,  the  amount  of  the  debt 
secured  by  the  mortgage.  Gen.  St  1902,  | 
541.  The  defendant  moved  to  erase  the  case 
from  the  docket,  and  afterwards  demurred  to 
the  complaint  the  ground  of  both  the  motion 
and  demurrer  being  that  the  clfy  court  of 
Waterbury  has  no  Jurisdiction  to  grant  equi- 
table relief.  Tbe  denial  of  the  motion  to 
erase  and  tlie  overruling  of  the  demurrer  are 
the  errors  assigned  in  the  appeal. 

By  section  533,  Gen.  St.  1802,  Jlustlces  of 
the  peace  are  giyen  Jurisdiction  of  "all  civil 
actions  for  legal  relief,  wherein  the  matter  In 
demand  does  not  exceed  one  hundred  dollars. 

•  •  •  "  Section  534  provides  that  "all  civ- 
il actions  for  equitable  relief  only,  wherein 
the  matter  in  demand  does  not  exceed  five 
hundred  dollars,  •  •  •  shall  be  brought 
to  the  court  of  common  pleas,  except  in  coun- 
ties where  there  is  no  such  court"  There  is 
such  a  court  in  the  county  In  which  this  ac- 
tion was  brought 

Section  502  provides  that  "all  borough, 
city,  police  and  town  courts  and  the  officers 
thereof  shall  have  all  the  powers  and  Juris- 
diction which  shall  have  been  conferred  up- 
on them."  Jurisdlctiou  of  civil  actions  was 
conferred  by  the  Legislature  upon  the  city 
court  of  Waterbury  by  the  following  lan- 
guage of  section  22,  Sp.  Act  1883  (Sp.  Laws, 
vol.  12,  p.  65):  "The  city  court  shall  have 
Jurisdiction  of  all  civil  actions  wherein  the 
matter  in  demand  does  not  exceed  one  hun- 
dred dollars,  provided  the  parties  or  either 
of  them  reside  within  tbe  limits  of  tbe  town 
of  Waterbury,  and  shall  have  power  to  hear 
and  try  the  same  with  or  without  a  Jury  as 
may  be  proper  and  proceed  therein  to  final 
Judgment   and   execution   according  to  law. 

•  •  •  But  from  all  final  Judgments  or  de- 
crees rendered  or  passed  by  said  court  ex- 
cept •  •  •  the  party  feeling  aggrieved 
thereby  may  appeal.  •  •  •"  No  more 
apt  words  than  "civil  actions  wherein  the 
matter  in  donand  does  not  exceed  one  hun- 
dred dollars"  could  have  been  used  to  de- 
scribe actions  In  which  equitable  relief  on- 
ly, or  legal  relief  only,  or  both  equitable  and 
legal  relief,  to  the  amount  named.  Is  de- 
manded In  the  complaint  That  Jurisdiction 
of  actions  demanding  equitable  relief,  as  well 
as  of  those  demanding  legal,  were  Intended 
to  be  conferred  by  this  section  is  also  Indi- 
cated by  the  use  of  the  word  "all"  with  the 
words  "civil  actions,"  and  by  the  provision 
for  an  appeal  both  from  all  Judgments  ren- 
dered and  all  decrees  passed.  As  used  in 
the  practice  act  the  term  "civil  actions"  Is 
clearly  Intended  to  Include  actions  demand- 
ing equitable  or  legal  relief,  or  both.  To  do 
away  with  the  old  names  and  forms  of  the 
different  actions  at  law  and  In  equity  and 
enable  a  plaintiff  to  always  demand  and  ob- 
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tain,  In  one  proceeding  called  a  "cItQ  ac- 
tion," both  sncb  equitable  and  legal  relief  as 
the  facts  alleged  in  his  complaint  entitled  him 
to  receive  were  some  of  the  principal  purpoaes 
and  results  of  the  adoption  of  our  practice  act 
Section  7,  Practice  Act  (Laws  1879,  p.  433,  c. 
83 ;  section  613,  Oen.  St  1002),  provides  that 
"In  every  civil  action,  not  brought  before  a 
Jnstlce  of  the  peace,  the  plaintiff  may  include 
In  his  complaint  both  legal  and  equitable 
rights,  and  causes  of  action,  and  demand 
both  legal  and  equitable  remedies."  It  fol- 
lows that  all  our  courts  to  which  civil  ac- 
tions, as  defined  by  the  practice  act,  may 
properly  be  made  returnable,  excepting  jus- 
tice courts,  may,  in  the  absence  of  express 
law  to  the  contrary,  apply  both  l^al  and 
equitable  remedies  In  the  determination  of 
such  actions. 

The  city  court  properly  denied  the  motion 
to  erase,  and  overruled  the  demurrer. 

There  is  no  error.  The  other  Judges  con- 
enrred. 


(81  Conn.  M7) 

ATWATER,  Tax  Collector,  v.  O'UEILLT. 

(Supreme  Court  of  Errors  of  Connecticut.    Dec. 
18.  1908.) 

1.  Taxatiow   (I  672*)— Taxes— CoiXEOTiOH— 
Proceedings. 

A  proceeding  under  Gen.  St.  1902,  |  2395, 
as  amended  by  Pub.  Acts  1907,  p.  019,  c.  50, 
authorizing  the  commitment  of  persons  failing 
to  pay  military  taxes,  etc.,  is  a  special  statutory 
proceeding,  and  is  not  an  action  governed  by 
ordinary  roles  of  pleading  in  civil  or  criminal 
cases,  and  its  purpose  is  not  to  enable  the  tax 
collector  to  obtain  a  juderment  for  the  amount 
of  the  taxes,  nor  to  require  him  to  establish  be- 
fore a  court  the  validity  of  the  same. 

[Ed.    Note. — For   other  cases,   see   Taxation, 
Cent  Dig.  S  1132;    Dec.  Dig.  ^  572.*] 

2.  Taxation  (|  573*)— Miutabt  Taxes— Col- 
lection—Statutes. 

Gen.  St.  1902,  J  2395,  as  amended  by  Pub. 
Acts  1907,  p.  619,  c.  50,  authorising  the  collec- 
tion of  military  taxes  by  imprisonment,  does 
not  expressly  or  impliedly  repeal  the  general 
provisions  for  the  collection  of  military  taxes  in 
sections  2381,  2394,  2412,  and  2998,  providing 
for  the  collection  of  taxes  by  levy  on  taxable 
goods  and  chattels,  etc.,  and  a  tax  collector  may 
proceed  under  the  latter  sections  afterwards  and 
for  want  of  goods  or  cba.;te>s  of  a  delinquent 
taxpayer  on  which  to  levy,  and  on  further  legal 
demand,  the  collector  may  levy  on  the  taxpay- 
er's body,  and,  without  granting  him  a  hearing, 
commit  him  to  jail  until  the  tax  is  paid. 

ffed.    Note.— For   other   cases,   see   Taxation, 
Cent.  Dig.  i  1143 ;  Dec.  Dig.  |  673.*] 

3.  Taxation   ({   602*)— Colleotiok— Actions 
— Complaint— ScFFiciENor. 

A  complaint  under  Gen.  St  1902,  J  2395, 
•a  amended  by  Pub.  Acts  1907,  p.  619,  c.  50, 
authorizing  the  collection  of  military  taxes  by 
imprisonment,  which  describes  complainant  as 
the  tax  collector  of  a  town,  duly  appointed  and 
qualified,  and  that  defendant  has  tailed  to  pay 
the  military  commutation  taxes  assessed  against 
him  for  the  annual  town  taxes  of  designated 
years,  which  taxes  became  due  on  designated 
dates,  that  payment  thereof  was  legally  demand- 
ed, and  that  defendant  failed  to  pay  the  same, 
is  sufficient  to  give   the   court  jurisdiction   to 


order  the  commitment  of  defendant  for  noni>ay- 
ment  of  such  taxes. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  ^  1222,  1223 ;   Dec  Dig.  f  602.*] 

4.  Taxation  (§  106*)— MiLiTAaY  Taxes— Pke- 
soNS  Liable. 

Under  Gen.  St  1902,  ||  2997,  2998,  author- 
ising the  imposition  of  a  military  tax  on  every 
person  liable  to  military  duty,  etc.,  one  appar- 
ently well  and  strong  is  not  exempt  from  a  mili- 
tary tax  because  of  his  poverty. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S  204;    Dec  Dig.  |  106.*] 

6.  Taxation    (|   468*)— Assessment— Redttc- 

TION   of  AMOtTNT  OP  TAXES— VALIDITY. 

Where  one  was  liable  to  an  annual  military 
tax  of  $2  imposed  by  Gen.  St  1902,  H  2997, 
2998,  a  resolution  of  a  town  meeting  reducing 
the  amount  of  the  tax  was  ineffectual. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  {  837;    Dec,  Dig.  {  468.»] 

6.  TAXATIOIf   (I  602*)— COLLKOTION— PaOOKED- 
IN08. 

A  tax  collector  of  a  town  who  institutes  a 
proceeding  under  Gen.  St.  1902,  S  2395,  as 
amended  by  Pub.  Acts  1907,  p.  619,  c  50,  au- 
thorizing the  collection  of  military  taxes  by 
imprisonment  for  an  order  for  the  commitment 
of  defendant  for  nonpayment  of.  a  military  com- 
mutation tax,  and  shows  that  he  was  the  tax 
collector,  that  the  rate  bills  and  warrant  for  the 
collection  of  the  taxes  were  delivered  to  him, 
that  payment  of  the  tax  had  been  demanded  of 
defendant  and  refused,  establishes  the  facts  es- 
sential to  the  relief  demanded,  and,  on  defend- 
ant failing  to  show  sufficient  reason  why  the 
tax  had  not  been  paid,  an  order  of  commitment 
was  proper. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  SS  1222,  1223 ;   Dec.  Dig.  g  602.*] 

7.  Evidence  (§   83*)  —  Presumptions  —  Peb- 
roRMANCE  OF  Official  Duty. 

Public  officers  acting  officially  are  presum- 
ed to  have  done  their  duty  until  the  contrary 
appears. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  105;   Dec  Dig.  f  83.*] 

Appeal  from  City  Court  of  Meriden ;  Frank 

5.  Fay,  Judge. 

Complaint  by  Francis  Atwater,  tax  collect- 
or, against  Fred  O'PeUly,  for  an  order  of 
commitment  of  defendant  for  nonpayment  of 
a  military  commutation  tax.  From  an  order 
of  commitment  entered  after  a  hearing  after 
overruling  a  demurrer  to  the  complaint,  de- 
fendant appeals.    Affirmed. 

Oswln  H.  D.  Fowler,  for  appellant  George 
A.  Clark  and  Patrick  T.  O'Brien,  for  appellee. 

HALL,  J.  Section  2395  of  the  General 
Statutes  of  1902,  as  amended  by  chapter  50, 
p.  019,  Pub.  Acts  1907,  provides  that  "when 
any  person  shall  neglect  or  refuse  to  pay  any 
poll  or  military  tax  assessed  against  him, 
after  payment  of  the  same  has  been  legally 
demanded,  the  collector  of  the  town  to  which 
said  tax  is  due,  and  who  is  authorized  to  col- 
lect said  tax,  may  at  any  time  within  three 
years  after  said  tax  shall  become  due,  prefer 
his  complaint  to  any  justice  of  the  peace  re- 
siding in  said  town,  or  to  any  city,  town  or 
borough  court  established  within  said  town, 
alleging  the  nonpayment  of  said  tax,   and 
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such  jUBtlce  of  the  peace  or  conrt  shall  there* 
npon  cause  said  delinquent  taxpayer  to  be 
arrested  and  brought  before  sucb  justice  or 
court  Such  Justice  or  court  shall  thereupon 
hear  and  determine  such  case,  and  if  no  prop- 
er or  sufficient  reason  is  shown  by  said  de- 
linquent taziMiycr,  why  said  tax  has  not  been 
paid  shall  order  the  accused  to  stand  com- 
mitted to  the  Jail  or  workhouse,  In  the  coun- 
ty, until  such  tax  with  the  Interest  thereon 
and  all  costs  of  the  proceedings  shall  be  paid. 
Any  i)erson. committed  to  Jail  under  the  pro- 
visions of  this  section  shall  be  required  to  do 
such  work  as  his  physical  condition  may  al- 
low, and  shall  be  discharged  when  his  labor 
at  the  rate  of  one  dollar  a  day  shall  amount 
to  said  tax  and  costs,  and  thereui>on  the 
county  commissioners  shall  pay  to  the  tax 
coU^or  of  the  municipality  from  which  the 
delinquent  was  committed  the  amount  of  said 
tax.  •  •  • "  In  the  proceeding  before  us, 
the  complainant  Is  described  as  the  tax  col- 
lector of  the  town  of  Meriden,  duly  appointed 
and  qualified.  One  iiaragraph  of  the  com- 
plaint alleges  that  Fred  O'Reilly  has  failed 
to  pay  the  military  commutation  tax  of  $2, 
assessed  against  him  upon  the  rate  bill,  for 
tbe  annual  town  tax  of  said  town  on  the  list 
of  1904,  and  which  l>ecame  due  on  the  2l8t  of 
April  1903,  and  payment  of  which  was  legal- 
ly demanded,  and  another  paragraph  contains 
similar  allegations  of  the  failure  of  said 
O'Reilly  to  pay  his  military  commutation  tax 
due  on  the  21st  of  April,  1907.  The  delin- 
quent  taxpayer  demurred  to  the  complaint 
upon  the  grounds,  in  substance,  that  it  did 
not  appear  that  said  taxes  were  properly  or 
lawfully  assessed  against  the  defendant  or 
Included  in  said  rate  bills ;  or  that  payment 
of  the  same  bad  been  legally  demanded;  or 
that  the  plaintiff  was  authorized  to  collect 
them.  The  overruling  of  this  demurrer  is 
one  of  the  reasons  of  appeal. 
•  This  Is  not  an  action  to  which  the  ordi- 
nary rules  of  pleading  In  either  civil  or  crim- 
inal cases  must  be  applied.  It  Is  a  special 
statutory  proceeding.  The  purpose  of  It  is 
not  to  enable  the  tax  collector  to  obtain  a 
Judgment  for  the  amount  of  the  taxes,  nor 
to  require  bim  to  establish  before  a  court  the 
validity  of  the  tax,  his  authority  to  collect 
it,  and  that  It  has  been  legally  demanded  be- 
fore be  can  procure  a  delinquent  taxpayer  to 
be  committed  to  Jail.  The  court  or  Justice  to 
which  such  a  complaint  as  this  Is  preferred 
renders  no  Judgment  of  indebtedness.  Sec- 
tion 2305,  enacted  in  1901  and  amended  in 
1905,  and  again  in  1907,  does  not  either  ex- 
pressly or  by  implication  repeal  the  general 
provisions  regarding  the  collection  of  mili- 
tary commutation  taxes  contained  in  sec- 
tions 2381,  2394,  2412,  and  2998.  The  col- 
lector Atwater  could  therefore.  If  he  had 
seen  fit,  have  proceeded  under  the  warrant 
Issued  to  him  In  March,  1908,  under  sections 
2SS1  and  2389,  described  below,  and  for  want 


of  goods  or  chattels  of  the  dellnqnent  tax- 
payer upon  which  to  levy,  and  after  legal 
demand  upon  him  could  have  levied  npon^  bia 
body,  and  without  granting  him  any  oppor- 
tuni^  for  a  hearing  have  conmiitted  blm  to 
Jail  until  the  tax  was  paid.  The  distinctive 
features  of  section  2395,  as  amended  In  1907, 
are  found  In  the  provisions  that  any  person 
committed  to  Jail  "under  the  provisions  of 
this  section"  may  be  required  to  worlc  out 
his  military  tax  at  the  rate  of  $1  a  day  for 
his  labor,  and  to  pay  his  own  board  during 
bis  commitment,  and  that  the  county  com- 
missioners  are  required  to  pay  the  tax  to  the 
town.  Before  the  delinquent  taxpayer  can 
be  committed  under  this  8ection<  he  must  be 
given  an  opportunity  to  show  some  "proper 
or  sufficient  reason  why  the  tax  has  not  been 
paid."  The  averments  of  the  complaint,  as 
attove  set  forth,  were  a  sufficient  compliance 
with  the  provisions  of  this  section  to  give  the 
court  Jurisdiction  to  make  the  order. 

By  way  of  answer,  the  delinquent  taxpayer 
alleged  that  be  was  too  poor  to  pay  the  tax, 
and  that  the  town,  to  avoid  litigation  regard- 
ing the  validity  of  military  taxes,  had  voted 
to  accept  $1  from  every  person  owing  a  mili- 
tary tax  In  full  settlement  of  the  same,  and 
that  he  bad  tendered  that  sum  to  the  tax 
collector.  These  were  properly  held  to  be 
Insufficient  reasons  for  failure  to  pay  said 
taxes.  The  poverty  of  O'Reilly,  who  was 
found  to  be  a  young  man  apparently  well  and 
strong,  did  not  exempt  him  from  a  military 
tax.  Gen.  St  1902,  {g  2997,  2998.  The  resolu- 
tion of  tbe  town  meeting  was  ineffectual  to 
reduce  tbe  amount  of  a  tax  duly  laid.  State 
ex  rel.  Coe  v,  Fyler,  48  Conn.  145-158. 

In  the  city  court  these  facts  were  proved: 
Tbe  complainant  was  elected  tax  collector  of 
the  town  of  Meriden  In  Octol>er,  1907,  suc- 
ceeding one  Holt  who  had  held  the  office  dur^ 
Ing  the  preceding  15  years.  Tbe  compensa- 
tion of  iMth  said  collectors  was  fixed  by 
salary.  Tbe  plaintiff  filed  bis  bond,  and  re- 
ceived from  Holt  tbe  rate  bills  signed  by  the 
selectmen  for  the  uncollected  back  taxes,  in- 
cluding the  two  against  the  defendant  de- 
scribed In  tbe  complaint  In  the  books  con- 
taining these  rate  bills  were  warrants  issued 
and  directed  to  said  collector  Holt  in  1905 
and  1907,  respectively.  In  March,  1908,  tbe 
selectmen  of  Meriden  procured  a  warrant  to 
be  issued  to  the  complainant  for -the  colleo 
tlon  of  the  taxes  laid  in  the  previous  Oc- 
tober and  of  tbe  uncollected  taxes  of  certain 
previous  years,  including  said  military  taxes 
due  from  O'Reilly.  In  January,  1908,  O'Reil- 
ly received  a  bill  from  the  complainant  noti- 
fying him  that  military  taxes  to  the  amonnt 
of  $4  were  due  to  the  collector.  On  the  14t]i 
of  Marcb,  1908,  the  complainant  personal- 
ly demanded  payment  of  said  taxes  of 
O'Reilly;  but  he  failed  to  pay  them.  At 
tbe  bearing  counsel  for  O'Reilly  made  vari- 
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oos  claims  of  law,  by  obJeetlonB  to  evidence 
and  otberwise,  among  whtch  were  these: 
That  It  did  not  appear  that  O'Reilly's  name, 
although  entered  upon  said  rate  bllla,  was 
ever  placed  npon  the  enrollment  list,  as  re- 
quired by  sections  2905  and  2998;  and  that 
the  complainant  was  required  to  prove,  and 
that  by  the  writing  Itself,  that  notice  of  the 
time  and  place  at  which  the  collector  would 
receive  payment  of  taxes  had  been  published 
and  posted  as  required  by  section  2391  of  the 
General  Statutes.  These  claims  are  appar- 
ently based  upon  a  misunderstanding  of  the 
real  purpose  of  this  proceeding  and  of  the 
evidence  necessary  to  be  offered  by  the  com- 
plainant to  enable  him  to  obtain  an  order  of 
commitment.  He  was  not  compelled  to  pre- 
sent proof  that  the  various  town  officers  In 
assessing  these  taxes  against  O'Reilly  had 
taken  each  particular  step  required  by  stat- 
ute., Public  officers  acting  officially  are  pre- 
sumed to  have  done  their  duty  until  the  con- 
trary appears.  State  v.  Main,  69  Conn.  123- 
140,  37  Atl.  80,  3«  li.  R.  A.  023,  «1  Am.  St 
Rep.  30;  Hart  v.  Tleman,  59  Conn.  621-626, 
21  Atl.  1007.  Having  proved  that  he  was  the 
tax  collector  of  the  town,  that  the  rate  bills 
and  warrant  for  the  collection  of  these  taxes 
had  been  delivered  to  him,  that  payment  had 
been  demanded  and  refused,  the  complainant 
had  established  all  the  facts  wblcb  the  stat- 
ute required  him  to  prove,  and,  the  delin- 
quent taxpayer  having  shown  no  proper  or 
snfliclent  reason  why  the  taxes  had  not  been 
paid,  the  order  of  commitment  was  properly 
made. 

There  is  no  error. .  The  other  Judges  con- 
curred. 


<81  donn.  4M) 

BERMAN  V.  KMNO. 

(Supreme  Court  of  Errors  of  Connectlcat.    Dec. 
18,  1908.) 

1.  Tbial  ({  251*)— Pleadings— iRSTRTTonoNS 
— Applicabilitt. 

Where  the  complaint  alleged  a  conversion 
of  i>lamtiff's  tools  by  defendant,  and  the  con- 
version was  tUe  controlling  issue  presented,  an 
inatmctlon  which  assumed  that  plaintiff's  cause 
of  action  was  based  on  the  neglect  of  defendant 
in  breaking  and  leaving  open  plaintiff's  tool 
chest  was  erroneous  because  not  presented  by 
the  pleadings. 

(EJd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  587-595;    Dec.  Dig.  i  251.*] 

2.  JUDOKEHT  (S  251*)— CORrOBMITY  TO  PLKAD- 
INGS. 

A  judgment  based  on  facts  found  by  the 
trial  court,  but  not  involved  In  the  issue  raised 
Iqr  the  pleadings,  is  erroneons. 

[Ed.    Note. — For   other  cases,   see  Judgment, 
Cent  Dig.  {  437 ;  Dec.  Dig.  i  251.*] 

8.  JtTDGMKRT  (I  250*)— CONFOBMmr  TO  Plbad- 
IHOS. 

A  party  cannot  all^e  one  cause  of  action, 
and  recover  judgment  on  another. 

[£31.    Note. — For  other  eases,   see  Judgment, 
Cent  Dig.  S  436 ;   Dec.  Dig.  $  250.*] 


4.  Jttdoment  (J  248*)— CosFOSMrrr  to  Plead- 
ings. 

Under  the  practice  act,  the  right  to  recover 

is  limited  by  the  facts  alleged  in  the  complaint. 

[Ed.   Note. — For  other  cases,  see  Judgment, 

Cent  Dig.  §f  434,  439,  440 ;   Dec.  Dig.  §  248.*] 

5.  Tbial  (§  251*)- Issues— Instbuctions— Ap- 
PLiCABiLirr. 

The  instructions  of  the  court  must  be  cor- 
rect, adapted  to  the  issue,  and  sufficient  for 
the  guidance  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  587-595 ;   Dec.  Dig.  $  251.*] 

6.  Tboveb  and  Convebsion  (§  35*)— Issues— 
BrrRDEK  of  Pboof. 

Where,  in  conversion,  defendant  entered  a 
general  denial,  plaintiff  had  the  burden  of  prov- 
ing that  defendant  either  actually  appropriat- 
ed the  property  in  controversy  to  his  own  use 
or  refused  to  deliver  it  on  proper  demand  to 
plaintiff,  and  defendant  was  not  required  to 
prove  that  he  did  not  convert  the  goods  to  his 
own  nse. 

[EM.  Note. — ^For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  S  216;  Dec.  Dig.  i 
35.*] 

7.  Tboveb  and  Convebsion  (|  7*)— Acts  Con- 
stituting CONVEBSION. 

An  employer  who  allows  the  tools  of  an 
employ^  to  remain  on  his  premises  after  the  em- 
ploye has  quit  work,  and  who  refuses  to  carry 
the  tools  to  plaintiff's  house  or  such  place  as 
plaintiff  designates,  and  who  opens  the  chest 
containing  the  tools  for  the  sole  purpose  of  re- 
possessing himself  of  tools  belongmg  to  himself, 
IS  not  guilty  of  converting  the  tools,  though 
they  are  lost  or  misappropriated  by  some  one 
on  the  employer's  premises,  and  the  employer  is 
not  liable  unless  It  is  proved  that  he,  either  by 
himself  or  by  some  one  under  his  direction,  mis- 
appropriated the  tools. 

[EM.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Dec.  Dig.  i  7.*] 

8.  Tbial  (§  214*)— Evidence— Instbuctions. 

Where  evidence  is  offered  by  either  party 
to  prove  a  certain  state  of  facts,  and  the  claim 
is  made  that  they  are  proved,  and  the  court  is 
correctly  requested  to  charge  the  jury  what  the 
law  is  as  applicable  to  the  case,  the  court  must 
comply. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  480;   Dec  Dig.  §  214.*] 

9.  Tbial  (§  2G0*)— Refusal  to  Oive  Instbuc- 
tions Covebed  by  Those  Given. 

It  is  not  error  to  refuse  requested  Instruc- 
tions sufficiently  covered  by  the  instructions 
given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  651-659 ;   Dec.  Dig.  I  260.»] 

Appeal  from  City  Court  of  New  Haven; 
Albert  McC.  Mathewson,  Judge. 

Action  by  William  Herman  against  Law- 
rence KUng  to  recover  the  value  of  tinner's 
tools  which  plaintiff  alleged  were  converted 
to  the  use  of  defendant  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  appeals,  al- 
leging errors  In  refusing  to  set  aside  the  ver- 
dict as  being  against  the  evidence,  In  refus- 
ing to  direct  for  defendant  and  for  errors 
in  tlie  charge  of  the  court  Reversed,  and 
new  trial  ordered. 

Charles  S.  Hamilton,  for  appellant  Carl 
A.  Mears,  for  appellee. 

RORABACK,  J.  The  complaint  In  sub- 
stance, alleges:    That  on  or  about  January 


•For  otliar  casM  see  same  tapie  and  Motion  NUMBER  la  Dec  ft  Am.  Diss.  U07  to  data,  *  Beportar  Isd«»s 
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1,  1008,  the  defendant  had  In  Mb  possession 
certain  articles  of  personal  property  belong- 
ing to  the  plaintiff.  On  said  day  the  de- 
fendant used  said  property,  and  permitted 
others  In  his  employ  to  use  them,  without 
authority  from  the  plaintiff,  and  thereby  con- 
verted the  same  to  his  own  use.  Said  prop- 
erty has  never  been  returned  to  the  plain- 
tiff, although  the  plaintiff  has  demanded  the 
same  from  the  defendant 

From  the  finding  it  appears  that  the  fol- 
lowing facts  were  substantially  conceded: 
That  the  plaintiff  was  a  tinner  who  had  been 
In  the  employ  of  the  defendant  about  eight 
months  when  be  stopped  work  In  conse- 
quence of  a  strike.  When  the  plaintiff  left, 
certain  tinning  tools  belonging  to  him  were 
locked  in  his  chest  in  the  defendant's  shop. 
Two. or  three  days  thereafter  the  defendant 
made  search  for  soldering  irons  belonging  to 
him  which  the  plaintiff  bad  been  using,  and, 
being  unable  to  find  them,  the  defendant 
opened  the  plaintlCTs  tool  chest  by  unscrew- 
ing the  hinges,  and  took  therefrom  the  miss- 
ing tools.  A  few  days  after  the  plaintiff 
stopped  work,  be  called  at  the  diop  of  the 
defendant,  and  'found  his  chest  open  and 
some  of  his  tools  missing.  These  tools  and 
cbest  had  been  in  the  possession  of  the  de- 
fendant from  the  time  the  plaintiff  stopped 
work  on  December  1,  1907,  until  the  strike 
was  ended  about  two  months  later.  The 
plaintiff  claimed  that  he  had  shown  that  his 
tools  had  never  been  returned  to  him,  al- 
though demanded  from  the  defendant.  The 
defendant  claimed  to  have  proven  that  he 
had  not  touched,  taken,  or  used,  or  given  any 
person  permission  to  take  or  use,  the  tools 
in  gnestlon ;  that  be  simply  opened  the  plain- 
tiff's tool  chest  for  the  purpose  of  recover- 
ing his  own  tools  which  the  plaintiff  had 
stored  therein.  The  alleged  conversion  of 
the  plaintiffs  tools  by  the  defendant  was  the 
controlling  issue  presented  by  the  pleadings 
and  the  claims  of  the  parties. 

The  court  charged  the  Jury  as  follows :  "If 
the  defendant  had  not  touched  this  chest, 
then  his  responsibility  regarding  the  tools 
and  chest  would  have  been  very  slight,  if 
any.  But,  according  to  the  evidence  of  the 
plaintiff  and  defendant,  the  chest  was  brok- 
en Into  by  the  defendant,  and  according  to  a 
part  of  the  evidence*  as  to  which  you  will 
recall,  the  cbest  was  left  unlocked;  that  is, 
broken  open,  and  not  being  secured  by  the 
defendant  after  he  had  broken  it  open.  His 
responsibility  was  increased  in  that  case, 
and.  If  you  find  In  that  case  tbat  on  account 
of  his  opening  the  box  the  tools  were  lost  or 
used  by  the  defendant,  then  the  responsibil- 
ity of  the  defendant  was  by  that  fact  in- 
creased, and  be  may,  on  account  of  his  break- 
ing open  the  chest  and  leaving  it  In  this  con- 
dition, become  liable  for  the  tools,  provided 
you  find  it  was  on  account  of  his  negligence. 
As  I  say,  the  defendant  had  the  right,  if  his 
tools  were  locked  up  in  this  chest,  to  open  it 
with  tiie  least  possible  damaget  but  by  do- 


ing so  he  assumed  a  responsibility  which  was 
not  attached  to  him  up  to  that  time,  and 
then,  further,  if  you  find  that  he  left  the 
chest  as  secure  after  he  had  broken  It  open 
as  It  was  before,  then  this  responsibility 
would  not  be  any  greater  than  it  was  before 
that,  and  be  would  be  liable  only  for  slight 
care  In  case  the  tools  or  chest  became  lost" 
In  this  there  was  error.  The  complaint  al- 
leged  a  taking  and  conversion  of  the  plain- 
tiff's tools  by  the  defendant  The  instroc- 
tlons  directed  the  attention  of  the  Jury  to 
other  and  different  elements  of  liability. 
Tbe  instructions  did  not  confine  the  atten* 
tion  of  tbe  Jury  to  the  case  stated  In  the 
pleadings,  but  the  Jury  were  given  to  tmder- 
stand  that  they  might  find  against  tbe  de- 
fendant upon  a  cause  of  action  foreign  to  the 
Issue.  This  charge  assumes  that  tbe  plain- 
tilTB  cause  of  action  was  based  upon  negli- 
gence In  breaking  and  leaving  open  tbe  plain- 
tiff's chest  containing  his  tools.  This  '  as- 
sumption was  wrong,  as  there  was  no  such 
issue  presented  by  the  pleadings.  As  here- 
tofore stated,  the  whole  case  exhibited  in  the 
complaint  rested  upon  an  alleged  conversion 
of  tbe  plaintiff's  personal  property.  Plead- 
ings are  essential  In  every  system  of  Juris- 
prudence, and  there  can  be  no  orderly  ad- 
ministration of  Justice  without  them;  but. 
If  a  party  can  allege  one  cause  of  action  and 
then  recover  upon  another,  his  complaint  will 
serve  no  useful  purpose.  It  will  ratber  serve 
to  ensnare  and  mislead  his  adversary.  South- 
wick  T.  First  National  Bank  of  Memphis, 
84  N.  T.  420-428.  A  Judgment  based  upon 
facts  found  by  the  trial  court,  but  not  In- 
volved in  the  issue  raised  by  the  pleadings, 
is  erroneous,  and  cannot  be  upheld.  Green- 
thai  V.  Lincoln,  Seyms  &  Co.  et  al.,  67  Conn. 
372,  35  Atl.  266,  377,  878.  A  party  cannot 
allege  one  cause  of  action  and  recover  Judg- 
ment upon  another.  Moran  et  al.  v.  Bentley, 
Adm'r,  69  Conn.  892-403,  87  Atl.  1092.  Un- 
der our  practice  act  the  right  to  recover  Is 
limited  by  the  facts  alleged  in  tbe  complaint 
Powers  V.  Mulvey,  51  Conn.  432,  433.  The 
instructions  of  the  court  must  be  correct, 
adapted  to  the  issue,  and  sufifdent  for  the 
guidance  of  the  Jury  in  the  case  before  them. 
State  V.  Kelly,  77  Conn.  266-274,  58  Atl.  705 ; 
Hartford  v.  Champion,  68  Conn.  268,  20  AtL 
471;    Waters  v.  Bristol,  26  Conn.  898. 

The  defendant  in  writing  requested  tbe 
court  to  charge  the  Jury  as  follows:  ""This 
action  is  brought  by  the  plaintiff  for  the  con- 
version by  the  defendant  to  bis  own  use  of 
certain  mechanic's  tools  described  In  the 
complaint,  and  to  this  the  defendant  has 
entered  a  general  denial.  The  burden  of 
proof  is  therefore  on  the  plaintiff  to  satis- 
fy you  by  a  fair  preponderance  of  the  evi- 
dence that  the  defendant  either  actually  ai>- 
proprlated  the  goods  in  question  to  his  own 
use,  or  refused  to  deliver  them  up  on  a  prop- 
er demand  made  by  the  plaintiff.  If  the 
plaintiff  has  failed  to  satisfy  you  by  a  fair 
preponderance    of    the    evidence    on    Qiese 
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points,  your  verdict  shonld  be  for  the  defend- 
ant It  l8  not  for  the  defendant  to  prove 
that  he  did  not  convert  the  tools  to  his  own 
nse,  but  the  plaintiff  must  prove  that  he  did, 
and,  If  the  plaintiff  has  failed  to  make  out 
bis  case,  the  verdict  goes  for  the  defendant 
as  a  matter  of  course.  If  yon  find  that  the 
plaintiff  was  in  the  employ  of  the  defend- 
ant and  qnlt  work  and  left  bis  tools  on  the 
premises  of  the  defendant,  and  the  defend- 
ant did  nothing  more  to  or  with  them  than 
to  allow  them  to  remain  there,  and  refused 
to  carry  them  to  the  plaintiff's  house,  or  such 
place  as  the  plaintiff  designated,  and  that 
his  opening  of  the  tool  chest  was  merely  to 
repossess  himself  of  tools  belonging  to  the 
defendant,  then  your  verdict  should  l>e  for 
the  defendant,  for  these  acts  would  not  con- 
stitute any  conversion  of  the  plaintiff's  prop- 
erty. Even  If  you  find  that  the  plaintiffs 
tools  were  lost  or  misappropriated  by  some 
one  on  the  premises  of  the  defendant,  that 
does  not  make  the  defendant  liable.  He 
cannot  be  liable  unless  It  Is  proved  by  a  fair 
pr^Mnderance  of  the  evidence  that  he,  the 
defendant,  either  by  himself  or  tinder  his 
direction  misappropriated  the  tools  of  the 
plaintiff."  The  propositions  contained  in 
these  requests  were  a  correct  statement  of 
the  law  and  applicable  to  the  case.  The  de- 
fendant was  entitled  to  have  them  given  to 
the  jury,  at  least  In  substance.  An  examina- 
tion of  the  charge  which  Is  set  out  in  full  In 
the  record  discloses  that  these  requests  were 
not  given  in  form  or  substance.  On  the 
contrary,  the  charge  (as  already  Indicated) 
contains  directions  to  the .  jury  inconristent 
with  the  instructions  requested.  When  evi- 
dence is  offered  by  either  party  to  prove  a 
certain  state  of  facts,  and  the  claim  is  made 
that  they  are  proved  and  the  court  is  cor- 
rectly requested  to  charge  the  jury  what  the 
law  is,  as  applicable  to  the  case,  the  court 
mnst  comply.  Morris  v.  Piatt,  32  Conn.  75- 
82.  It  is  not  error  to  refuse  to  give  requested 
Instructions  which  are  sufficiently  covered  by 
the  instructions  in  the  case.  Grotty  v.  Dan- 
bary,  79  Ckinn.  380,  65  Atl.  147;  Houghton 
Y.  New  Haven,  79  Conn.  659,  66  Atl.  509; 
RidgefiAd  V.  Fairfield,  78  Conn.  47,  51,  46 
Atl.  245;  Charter  v.  Lane,  62  Conn.  121,  25 
Atl.  464;  Hartford  v.  Champion,  68  Conn. 
269.  20  AQ.  471. 

There  is  error,  and  new  trial  ordered. 


(a  Conn,  tss) 

PETTTJS  et  al.  v.  GAULT  et  aL 

fSapreme  Court  of  Errors  of  Connecticut.    Dec. 
18,  1908.) 

1.  PLKAonro  (I  418*)— BnuRQS  oir  Dnnni- 
BEB— Waivkk. 

A  defendant  voluntarily  filing  an  amended 
or  substitute  answer  after  a  former  one  has 
been  adjudged  Insufficient  on  demurrer  waives 


the  right  to  except  to  the  sustaining  of  the  de- 
murrer. 

[Ed.   Note. — For   other   cases,    see    Pleading, 
Cent  Dig.  §  1403;   Dec.  Dig.  g  418.*] 

2.  PuEADiNO  (S  418*)— Rulings  oh  Demub- 
EER— Waives. 

The  first  defense  in  the  answer  admitted  or 
denied  all  the  allegations  of  the  complaint.  The 
second  defense  and  counterclaim  were  beld  in- 
sufficient on  demurrer.  The  court  subsequently 
granted  plaintiff's  motion  for  answer  to  unan- 
swered paragraphs  of  the  complaint  and  order- 
ed that  an  answer  be  filed  within  a  specified 
time.  Held,  that  the  order  merely  limited  Uie 
time  for  the  filing  of  any  additional  answer  and 
an  election  to  file  an  amended  answer  was  vol- 
untary, 80  that  defendant  by  filing  an  amended 
answer  waived  the  sustaining  of  the  demurrer. 
[EM.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §  1403 ;  Dec.  Dig.  |  41&*] 

3.  Attachment  (|  54*)  —  Pbopebty  Subject 
to. 

The  interest  of  a  mortgagee  in  the  mort- 
gaged premises  cannot  be  attached. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  {  144;   Dec.  Dig.  |  !54.*] 

4.  Execution  (§  38*)— Pkopebtt  StJBJEcr  to. 

The  Interest  of  a  mortgagee  in  tbe  mort- 
gaged premises  cannot  be  set  off  on  execution. 
[Ed.   Note.— For  other  cases,  see  Execution, 
Cent  Dig.  J  100;   Dec.  Dig.  §  38.*] 

5.  JUDOHINT  ({  777*)— LiKK— PBOPKETY  SUB- 
JECT TO. 

Under  Gen.  St  1902,  (  4151,  providing  that 
no  judgment  lien  shall  be  valid  as  to  any  inter- 
est in  real  estate  which  might  not  have  been 
levied  on  under  an  execution  on  the  same  judg- 
ment the  interest  of  a  mortgagee  in  tbe  mort- 
gaged premises  cannot  be  reached  by  a  judg- 
ment lien. 

[EM.   Note.— For  other  cases,   see  Judgment 
Cent  Dig.  i  1338 ;   Dec.  Dig.  t  777.*] 

6.  MOBTOAOES    (i    476*)  —  FOBEOLOBUBK    Pbo- 
OEEDINOS— NATUBE. 

Mortgage  foreclosure  proceedings  are  insti- 
tuted to  enable  a  mortgagee  or  lienor  to  cut  off 
equities  of  redemption,  and  thus  bring  perfection 
to  his  incomplete  title,  and  they  do  not  have 
for  their  purpose  the  settlement  of  disputed  ti- 
tles, and  iuTestigation  into  the  title  of  the  mort- 
gagee or  lienor  is  permissible  only  when  it  Is 
mcidental  to  the  main  object  of  tbe  proceed- 
ings. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  i  1392;   Dec.  Dig.  f  476.*] 

7.  Judgment  (8  660*)— Res  Judicata— Eeeo- 
NEOUB  Judgment. 

One  sued  a  mortgagee,  and  attached  her 
Interest  in  the  mortgaged  premises.  He  subse- 
quently filed  a  judgment  hen  on  the  premises. 
The  mortgagee  and  equity  owners  were  made 
parties  to  a  proceeding  to  foreclose  such  lien. 
A  judgment  of  foreclosure  was  rendered  and  the 
tiqie  limited  fqr  the  several  parties  to  redeem. 
No  one  redeemed,  and  a  foreclosure  certificate 
was  filed  of  record.  Held,  that  the  judgment 
foreclosing  the  judgment  lien  was  not  effectual 
to  establish  in  the  judgment  creditor  title  to 
the  mortgagee's  interest;  such  interest  not  be- 
ing liable  to  attachment  nor  to  be  set  off  on 
execution,  and  hence  not  subject  to  a  judgment 
lien,  and  a  decree  in  favor  of  a  party  without 
interest  in  the  subject  to  be  affected  is  useless. 
[EA.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  8  1171;    Dec.  Dig.  8  660.*] 

8.  MoBTOAOES  (8  1*)— Nature— Real  ob  Pbb- 

SONAL  PBOPEBTT. 

A  note  given  to  evidence  an  indebtedness 
and  a  mor^ge  to  secure  it  are  personal  prop- 
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erty  in  the  hands  of  the  transferee  of  the  note 
and  piortgage. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  $  1 ;   Dec  Dig.  {  1.*] 

■9.  Httsband   and  Wife   (|   135*)— Pbopebtt 

Rights— Statutes  . 

Under  Gen.  St.  1902,  §  4541,  providing  that 
the  personal  property  of  any  woman  married 
after  June  22,  1849,  and  prior  to  April  20,  1877, 
shall  vest  in  the  husband  in  trust,  etc.,  the  legal 
title  to  a  note  and  mortgage  securing  it,  assigned 
to  a  woman  who  married  between  the  designated 
d^tes,  vests  in  the  husband,  and  the  equitalile 
title  remains  in  her,  and,  on  the  husband's 
death,  the  trust  terminates  and  the  legal  title 
vests  in  her,  making  her  the  absolute  owner. 

[E!d.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §  501 ;    Dec.  Dig.  §  135.*] 

10.  Husband  and  Witb  (§  199*)  —  Convet- 
ANCE— Ratification. 

A  married  woman  who  assigns  a  note  and 
mortgage  assigned  to  her  may  ratify  the  as- 
signment after  the  death  of  the  husband  who  did 
not  join  therein. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §  734 ;   Dec.  Dig.  §  199.*] 

11.  Husband  and  Wife  (§  202*)  —  AssioN- 
usftT  OF  Mobtoagb-^oindkr  of  Husband 
—Objections  by  Mobtgagor. 

A  married  woman  having  the  equitable  title 
In  a  note  and  mortgage  securing  it  transferred 
it  J  her  hnsband,  who  had  the  legal  title,  not 
joining  in  the  transfer.  Subsequently  the  hus- 
band died,  and  thereafter  the  assignee  brought 
a  suit  to  foreclose  the  mortgage,  making  the 
married  woman  a  party  defendant.  She  acqui- 
esced in  the  title  of  the  assignee.  Held,  that 
the  owner  of  the  equity  in  the  mortgaged  prem- 
ises could  not  attack  the  validity  of  the  trans- 
fer on  the  ground  that  the  husband  did  not 
join  therein. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  i  737;   Dec.  Dig.  i  202.*] 

12.  MOBTOAGES  (i  463*)— F0BECI.08UBK— Evi- 
dence. 

Where,  in  a  suit  to  foreclose  a  mortgage 
brought  by  the  assignee  of  the  note  secured 
thereby,  the  answer  admitted  the  giving  of  the 
mortgage,  its  terms,  and  its  record,  and  plain- 
tiff proved  his  ownership  of  the  note  and  the 
nonpayment  thereof,  the  court  properly  fore- 
closed the  mortgage,  though  neither  the  mort- 
gage nor  a  copy  thereof  was  offered  in  evidence, 
and  though  there  was  no  evidence  that  the 
mortgage  had  ever  been  in  the  possession  of 
plaintiff,  or  that  it  existed  at  the  time  of  the 
assignment  to  him ;  Gen.  St.  1902,  §  4127,  au- 
thorizing a  foreclosure  of  the  mortgage  by  the 
owner  of  the  debt  secured. 

[Ed.   Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  f  1361;    Dec  Dig.  S  463.*] 

13.  MoETOAOES  (S  235*)— Incident  to  Debt 
Secured. 

A  mortgage  securing  a  debt  is  only  an 
incident  to  the  debt  from  which  it  cannot  be 
detached,  and  the  holder  of  the  mortgage  must 
hold  it  for  the  benefit  of  the  holder  of  the  debt 
[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §  620;   Dec  Dig.  §  235.*] 

14.  Evidence  (§  67*)  —  Foeeclosubb  —  Evi- 
dence—Presumptions. 

Where,  in  a  suit  to  foreclose  a  mortgage, 
the  answer  admitted  the  giving  of  the  mortgage, 
its  terms,  and  its  record,  a  presumption  arose 
that  the  condition  created  continued  to  exist 
which  was  sufficient  for  plaintiff's  purpose  until 
something  to  indicate  the  contrary  appeared. 

[Ed.   Note.— For   other,  cases,   See    Evidence, 
Cent  Dig.  f  87;   Dec  Dig.  $  67.*] 


Appeal  from  Superior  Court,  New  Haven 
County ;  Edwin  B.  Gager,  jQdge. 

Action  by  Isabella  M.  Pettus  and  anotha 
against  Leonard  Gault  and  another  to  fore- 
close a  mortgage  of  real  estate.  From  a  judg- 
ment for  plaintiffs,  defendant  Leonard  Oanlt 
appeals.    Affirmed. 

William  Burr  Wright  In  his  lifetime  re- 
ceived from  the  then  owners  of  the  land  de- 
scribed in  the  complaint  the  note  and  mort- 
gage also  described  in  the  complaint  The 
note  was  given  to  evidence  an  indebtedness 
and  the  mortgage  as  security  therefor.  His 
daXigbter,  the  defendant  Mary  B.  Wright 
Smith,  on  May  16,  1887,  became  the  owner  of 
this  note  and  mortgage,  which  continued  to 
be  hers  until  October  12,  1900.  She  was  dur- 
ing all  this  period  a  married  woman  living 
with  her  husband,  to  whom  she  was  married 
prior  to  1877.  He  died  on  or  about  January 
9,  1901.  On  October  12,  1900,  Mrs.  Smith, 
for  value  received,  assigned  and  transferred 
her  interest  in  the  note  to  the  plaintiffs,  who 
are  now  the  good-faith  owners  thereof.  The 
mortgage  was  not  delivered  to  the  plaintiffs, 
and  they  never  had  possession  of  it,  and  Mr. 
Smith  did  not  join  in  the  assignment  In 
the  course  of  events  one  Mary  E.  Schofield 
died  In  December,  1898,  possessed  of  the  equi- 
ty in  the  mortgaged  premises.  Pursuant  to 
a  provision  of  her  will,  Its  executor  convey- 
ed this  equity  to  the  Hill  &  Hubbell  Lumber 
Company  April  27,  1899,  and  shortly  there- 
after this  company  conveyed  all  its  right, 
title,  and  Interest  in  the  premises  to  the  de- 
fendant Gault.  The  defendant  Gault  filed  an 
answer  containing  two  defenses  and  a  count- 
erclaim. The  second  of  these  defenses  as- 
serted that  on  December  28,  1898,  said  lum- 
ber company  commenced  an  action  returnable 
to  the  town  court  of  Norwalk  against  Mrs. 
Smith  and  placed  an  attachment  therein  <»i 
her  right,  title,  and  interest  In  the  mortgaged 
premises ;  that  subsequently  the  company  had 
judgment  for  $180  damages  and  $30.15  costs ; 
that  February  9,  1899,  the  company,  for  the 
purpose  of  securing  this  judgment,  filed  a 
judgment  lien  upon  the  premises;  that  Feb- 
ruary 15,  1899,  proceedings  for  the  foreclo- 
sure of  this  lien  were  begun  In  satd  town 
court,  Mrs.  Smith  and  the  equity  owners  l>e- 
Ing  made  parties;  that  judgment  of  foreclo- 
sure was  subsequently  rendered  and  times 
limited  for  the  several  parties  to  redeem: 
that  no  one  redeemed  within  the  times  so  lim- 
ited, the  last  of  which  was  fixed  at  April 
26,  1899 ;  that  on  April  28,  1899,  a  foreclosure 
certificate  was  filed  of  record ;  that  thereaft- 
er, to  wit,  on  May  6,  1899,  the  company  con- 
veyed the  premises  to  the  defendant  Gault 
by  a  warranty  deed ;  that  the  title  thereupon 
became  perfect  In  Gault  as  the  absolute  own- 
er of  the  premises;  and  that  the  alleged  as- 
signment to  the  plaintiffs  was  subsequent  to 
all  these  transactions.  This  defense  was  suc- 
cessfully demurred  to.    A  substitute  answer 
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was  tben  filed,  wbicb  was  In  turn  demurred 
to.  This  demurrer  was  sustained  as  to  the 
second  and  third  defenses.  Upon  the  trial 
neither  the  mortgage  nor  a  copy  was  offered 
tn  evidence,  and  no  evidence  was  presented  to 
snow  that  the  mortgage  had  been  lost  or  de- 
stroyed, or  what  disposition  had  been  made 
of  it.  The  defendant  Gault  alone  filed  an  an- 
swer. Mrs.  Smith,  the  only  other  defendant, 
made  default  of  appearance. 

Edward  M.  Lockwood,  for  appellant  John 
O'Neill,  for  appellees. 

PRENTICE,  J.  (after  stating  the  facts  as 
above).  The  first  assignment  of  error  charges 
that  there  was  error  In  the  sustaining  of  a 
demurrer  filed  to  the  second  defense  of  the 
original  answer  of  the  defendant  Gault.  For 
this  answer  in  its  entirety  another  was  later 
substituted,  which,  in  its  turn,  was  demurred 
to.  When  a  defendant  voluntarily  files  an 
amended  or  substitute  answer  after  a  former 
one  has  been  adjudged  insufficient  on  demur- 
rer, he  waives  all  right  to  except  to  the  ac- 
tion of  the  court  in  sustaining  the  demurrer 
to  the  first  answer.  Mitchell  v.  Smith,  74 
Conn.  125,  128,  49  Atl.  908;  Burke  v.  Wright, 
75  Conn.  641,  643,  55  Atl.  14.  The  defendant 
contends  that  his  action  in  filing  the  substi- 
tute answer  was  not  voluntary,  but  In  com- 
pliance with  an  order  of  court  It  appears 
that  after  the  second  defense  and  counter- 
claim contained  in  the  original  answer  had 
been  held  insufficient,  the  plaintiffs  placed  up- 
on the  short  calendar  a  motion  for  answer 
to  paragraphs  of  the  complaint  standing  un- 
answered, and  the  conrt  granted  the  motion, 
and  ordered  that  an  answer  be  filed  within 
two  weelss.  As  the  first  defense  either  ad- 
mitted or  denied  all  the  allegations  of  the 
complaint,  it  does  not  appear  what  the  reason 
or  purpose  of  the  motion  was  unless  it  was 
prompted  by  a  desire  to  expedite  the  filing 
of  any  additional  defense  the  defendant  might 
wish  to  avail  himself  oft  But,  however  thi^ 
might  be,  the  so-called  order  was  in  no  sense 
a  command  to  the  defendant  that  he  answer 
further.  He  was  left  at  perfect  liberty  to  do 
so  or  not  as  he  chose.  The  only  compulsion 
that  he  was  placed  under  was  to  file  any  ad- 
ditional answer  that  he  wished  to  incorporate 
in  his  pleadings  within  the  time  specified  if 
he  did  not  wish  his  right  to  answer  further 
cut  off.  The  order  was  nothing  more  than  a 
limitation  of  time,  and  in  all  respects  save  as 
to  the  matter  of  time  he  remained  as  free  to 
act  bis  will  after  as  he  was  before  it  was 
made.  His  election  to  file  an  amended  answer 
was  in  the  fullest  sense  a  voluntary  act  on 
bis  part,  carrying  with  it  the  waiver  of  all 
right  to  challenge  the  correctness  of  the  ml- 
ing  of  the  court  upon  the  demurrer  to  the 
superseded  pleading. 

Bat  this  defendant,  by  the  operation  of 
tbls  rule,  has  not  been  deprived  of  any  sub- 
stantial benefit  The  Hill  &  Hubbell  Lumber 
Company,  to  whose  rights  he  has  succeeded,  ac- 


quired upon  the  facts  pleaded  tn  the  first  an- 
swer no  Interest  in  the  property  in  question, 
either  by  the  attachment  attempted  to  be 
made  in  its  action  against  Mary  E.  Wright 
Smith  or  by  the  Judgment  Hen  which  was 
filed.  Mrs.  Smith  had  no  other  title  or  in- 
terest in  the  property  than  as  mortgagee. 
Such  an  interest  in  lands  cannot  be  attached 
or  set  off  on  execution.  Huntington  v.  Smith, 
4  Conn.  235,  237;  McKelvey  v.  Creevey,  72 
Conn.  464,  467,  46  AO.  4,  77  Am.  St  Rep.  321. 
Neither  can  it  be  reached  by  a  Judgment  lien. 
Gen.  St.  1902,  }  4151.  The  Judgment  of  the 
town  court  of  Norwalk  purporting,  upon  the 
complaint  of  the  lumber  company,  to  fore- 
close the  Jud^ent  lien,  although  Mrs.  Smith 
was  made  a  party  to  the  proceedings,  was  not 
effectual,  as  claimed,  to  establish  in  the  com- 
pany as  res  adjudicata  a  title  to  her  mortgage 
Interest  which  had  not  become  subject  to  the 
lien  foreclosed.  It  is  doubtless  true  that  the 
title  of  a  mortgagee  may  to  a  certain  extent 
and  for  certain  purposes  become  the  subject 
of  inquiry  and  decision  in  foreclosure  proceed- 
ings. Cowles  V.  Woodruff,  8  Conn.  35,  38; 
Frlnk  v.  Branch,  16  Conn.  260,  268;  Bull  v. 
Moloney,  27  Conn.  560,  562;  Mlddletown  Sav- 
ings Bank  v.  Bacharacb,  46  Conn.  513,  526; 
De  Wolf  v.  Sprague  Mfg.  Co.,  49  Conn.  282, 
306.  It  is  unnecessary  for  the  purposes  of 
this  case  to  analyze  these  cases  and  the  prior 
ones  of  Broome  v.  Beers,  6  Conn.  198,  and 
Palmer  v.  Mead,  7  Conn.  149,  expressing  dif- 
ferent views  to  determine  the  precise  state  of 
our  law  upon  this  subject  It  is  sufficient  for 
present  purposes  that  such  proceedings  do  not 
have  for  their  purpose  the  settlement  of  dis- 
puted titles  and  are  not  appropriate  to  that 
end.  Cowles  v.  Woodruff,  8  Conn.  35-37. 
They  are  instituted  to  enable  a  mortgagee  or 
lienor  to  cut  off  equities  of  redemption,  and 
thus  bring  reinforcement  or  perfection  to  his 
Incomplete  title.  Bull  v.  Meloney,  27  Conn. 
560,  562.  Such  Investigation, Into  the  title  of 
the  mortgagee  or  lienor  as  is  permissible  is 
one  which  is  incidental  to  the  main  object  of 
the  proceedings.  It  is  recognized  that  the  as- 
sumed status  of  the  foreclosing  mortgagee  or 
lienor  Is  one  which  ought  to  be  open  to  inquiry 
if  Judicial  proceedings  are  riot  to  be  trified 
with,  but  the  issue  Is  not  necessarily  present-- 
ed,  and  is  not  to  be  regarded  as  necessarily 
adjudicated.  All  that  the  cases  recognize  is 
that  the  title  may  be  made  the  subject  of  in- 
vestigation for  pn^er  purposes.  Frink  v. 
Branch,  16  Conn.  260,  268;  De  Wolf  y, 
Sprague  Mfg.  Co.,  49  Conn.  282,  306,  307.  In 
the  foreclosure  in  question  the  then  plaintiff 
bad  nothing  in  the  way  of  title  or  Interest  to 
perfect.  The  Judgment  of  the  court  limiting 
a  time  for  the  exercise  by  Mrs.  Smith  of  a 
right  to  redeem  was  but  a  barren  ceremony. 
"A  decree  in  favor  of  a  party  without  Interest 
in  the  subject  to  be  affected  would  be  useless." 
Frink  v.  Branch,  16  Conn.  260,  268. 

The  appealing  defendant  complains  of  the 
action  of  the  court  in  rendering  a  Judgment  of 
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foredosnre,  notwltbstaadlDg  It  appeared  that 
the  plaintiffs  had  no  other  title  to  or  Interest 
in  the  mortgage  note  and  security  than  that 
derived  from  an  assignment  and  transfer  for 
value  from  a  married  woman  married  prior  to 
1877  and  at  the  time  of  the  transaction  living 
with  her  husband.  The  right  of  the  defendant 
to  thus  challenge  the  plaintiffs'  right  to  prose- 
cute their  action  has  already  been  noticed. 
It  was  not,  however,  well  made.  It  is  not 
distinctly  found  whether  Mrs.  Smith,  the 
transferror  of  the  note,  was  married  before  or 
after  1819.  The  presumed  intent  of  the  find- 
ing, however,  is  that  her  married  status  and 
property  rights  are  to  be  determined  by  the 
law  as  it  was  daring  the  period-  of  nearly  30 
years  which  immediately  preceded  1877.  By 
that  law  the  legal  title  to  Mrs.  Smith's  per- 
sonal estate,  there  being  nothing  to  show  that 
it  was  her  sole  and  separate  estate,  vested 
In  her  husband  as  tiustee.  Gen.  St  1902,  { 
4S41.  This  note  and  its  security  Is  to  be  re- 
garded as  personal  estate.  Waterbury  Sav- 
ings Bank  v.  Lawler,  46  C!onn.  243,  246;  Mc- 
Kelvey  v.  Creevey,  72  Conn.  464,  467,  45  Atl. 
4,  77  Am.  St  Rep.  321.  The  equitable  title 
was  in  Mrs.  Smith.  Belden  v.  Sedgwlclc,  68 
Conn.  560,  566,  37  Atl.  417.  Upon  the  death 
of  Mr.  Smith  in  1901,  the  trust  terminated, 
and  the  legal  title  to  all  of  Mrs.  Smith's  per- 
sonalty vested  in  her,  thus  merging  the  legal 
and  equitable  estates  and  making  her  its  ab- 
solute owner.  Connecticut  T.  &  S.  D.  Co.  v. 
Security  Co.,  67  Conn.  438,  442,  35  Atl.  342. 
Whatever  title  or  interest  in  the  note  and  its 
security  which  Mrs.  Smith  undertook  to  trans- 
fer to  these  plaintiffs  failed  to  pass  to  them  by 
virtue  of  the  transfer  thus  became  upon  the 
death  of  her  husband  vested  in  her  without 
restraint  upon  her  power  of  dominion  and  con- 
trol over  them  on  the  part  of  anybody.  If  it 
be  assumed,  therefore,  that  her  orl^al  as- 
signment was  Ineffectual  to  carry  a  good  title 
to  these  plaintiffs  and  that  she  would  not  be 
estopped  from  questioning  that  title,  it  cer- 
tainly was  in  her  power  after  her  husband's 
death  to  confirm  and  ratify  either  expressly 
or  by  conduct  the  transfer  she  had  previously 
attempted  to  make,  and  It  is  still  in  her  power 
80  to  do.    In  any  event,  the  right  to  challenge 


the  validity  of  the  asBlgnment  and  transfer 
was  and  is  one  personal  to  her,  and  no  other 
person  ie  in  a  position  to  do  so.  She  1&  a 
party  defendant  to  this  action.  She  has  not 
chosen  to  question  the  title  of  these  plaintiffs 
to  the  note  and  security  sought  to  be  enforced. 
On  the  contrary,  she  has  chosen  to  remain 
silent  and  acquiesce  in  the  validity  of  tlie  title 
she  attempted  to  glv&  The  defendant  Oanlt 
has  no  standing  to  act  for  her  or  to  assert 
rights  which  are  hers  alone. 

The  defendant  in  his  last  reason  of  appeal 
cliarges  that  there  was  error  in  rendering  the 
judgment  of  foreclosure  when  the  mortgage 
or  a  copy  thereof  had  not  been  produced  at 
the  trial,  no  evidence  offered  that  the  mort- 
gage had  ever  been  in  the  hands  or  possession 
of  the  plaintiffs,  and  no  proof  of  the  existence 
of  the  mortgage  at  the  time  of  the  alleged  as- 
signment to  the  plaintiffs  produced.  The 
mortgage  which  the  answer  admits  to  have 
been  given  to  secure  the  payment  according 
to  its  tenor  of  the  note  described  in  the  com- 
plaint and  to  have  been  duly  recorded  was 
only  an  incident  to  the  debt  from  which  It 
could  not  be  detached  and  distinct  from  which 
it  had  no  determination  value,  and  the  bolder 
or  assignee  of  it  must  hold  it  at  the  will 
and  disposal  of  the  creditor.  Huntington  ▼. 
Smith,  4  Conn.  235,  237;'  Chamberlain  v.  Con- 
necticut Central  R.  Co.,  54  Conn.  472,  484, 
9  Atl.  244.  This  mortgage,  therefore,  whether 
it  remained  in  Mrs.  Smith's  hands  or  passed 
into  other  bands  or  had  become  destroyed  re- 
mained until  lawfully  discharged  security  for 
the  note  in  suit  after  the  plaintiffs  received 
it  and,  when  the  plaintiffs  established  their 
ownership  of  the  note  and  satisfied  the  court 
of  its  nonpayment  their  right  to  avail  them- 
selves of  such  'security  as  the  mortgage  af- 
forded was  sufiSciently  established.  See  Gen. 
St  1902,  S  4127.  As  the  answer  admitted  the 
giving  of  the  mortgage,  Its  terms,  and  its  rec- 
ord, a  presumption  arose  that  the  condition 
thus  created  continued  to  exist  which  would 
be  suCQcient  for  the  plaintiffs'  purpose  until 
something  to  indicate  the  contrary  appeared. 
Gray  v.  Finch,  28  Conn.  495,  513. 

There  is  no  error.  The  other  Jndges  cos- 
corred. 
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McKStmA  T.  OnRRAN  &  BURTON. 
(Sopiema  Conrt  of  Rhode  Island.    Jan.'  7, 1909.) 

New  Trial  (S  108*)— Qbouwdb— Nkwlt  Dis- 

COVEBID  Etidbrck. 

In  an  action  afainst  a  master  for  injuries 
rcaslting  from  the  negligence  of  another  em- 
ploy^ in  which  there  has  been  a  verdict  for  the 
master,  a  new  trial  should  not  be  graated  on  af- 
fidavits of  newly  discovered  evidence  showing 
tiiat  snch  other  employ^  was  incompetent,  where 
there  is  nothing  to  show  that  such  fact  was 
known  to  the  defendant,  or  could  have  been 
discovered  by  him,  prior  to  the  accident,  by  the 
exercise  of  reasonable  care. 

[Bd.  Note.— For  other  cases,  see  New  Trial, 
Cenb  Dig.  8  226;  Dec.  Dig.  i  108.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Conntles ;  Willard  B.  Tan- 
ner, Judge. 

Action  by  John  McKenna  against  Cnrran 
A  Burton.  Defendants  were  coal  dealers, 
and  plaintiff  was  employed  to  shovel  coal 
In  the  bold  of  a  barge.  The  coal  was  brought 
to  the  barge  by  means-  of  a  bucket,  which 
was  swung  over  the  barge,  and  It  was  the 
duty  of  a  trolley  man  to  regulate  the  move- 
ments of  the  bucket.  Flalntiff  claimed  to 
bare  been  injured  by  the  negligence  of  the 
trolley  man.  A  verdict  was  rendered  for  de- 
fendant, and  plaintiff  moved  for  a  new  trial 
on  affidavits  showing  that  the  trolley  man 
was  Incompetent  The  new  trial  was  grant- 
ed, and  defendant  brings  exceptions.  Ex- 
ceptions sustained. 

Albert  B.  Crafts,  for  plaintiff.  Vincent, 
Boss  &  Bnmefleld  and  Alexander  L.  Church- 
111,  for  defendant. 


PER  CURIAM.  The  affidavits  of  newly 
discovered  evidence  were  obtained  only  aft- 
er the  most  persistent  efforts  of  persons 
specially  employed  for  that  purpose  for 
months  after  verdict  for  the  defendant  If 
the  trolley  tender  was  Incompetent,  there  Is 
nothing  to  show  that  the  fact  was  known  to 
tlie  defendant,  or  could  have  been  discovered 
by  it,  prior  to  the  accident  by  the  exercise 
of  reasonable  care. 

The  defendant's  exception^  are  therefore 
sustained,  and  the  case  is  remitted  to  the 
mrperlor  court,  with  direction  to  enter  Judg- 
ment on  the  verdict 


HART  et  al.  v.  SUPERIOR  COURT. 
(Supreme  Court  of  Rhode  Island.    Jan.  7, 1909.) 
FosciuL.!;  Entbt  and  DirrAinEB  (§  44*)— Ri- 

VIBW— CEBTIOBABt. 

Under  Pub.  Laws  1908.  p.  89v  c.  1533  (en- 
titled "An  act  concerning  forcible  entry  and 
detainer")  i  9,  such  proceeding  may  be  removed 
by  certiorari  into  the  Supreme  Court  and  be 
there  quashed  for  any  irregularity. 

(Ed.  Note.— For  other  cases,  see  Forcible  B)n- 
try  and  Detainer,  Cent  Dig.  {  183 ;    Dec  Dig. 


Richard  Hart  and  others  petitioned  for  a 
writ  of  certiorari  to  the  superior  court 
Writ  granted. 

This  Is  a  petition  for  a  writ  of  certiorari 
preferred  In  accordance  with  the  provisions 
of  Pub.  tiaws  R.  I.  p.  31,  c.  1633  (Jan.  Sess. 
1908),  entitled  "An  act  concerning  forcible 
entry  and  detainer."  The  petition  is  pre- 
ferred in  accordance  with  section  9  of  said 
chapter,  which  provides:  "Such  proceeding 
may  be  removed  by  certiorari  into  the  Su- 
preme Court  and  be  there  quashed  for  ir- 
regularity, if  any  such  there  be."  The  origlu. 
al  proceeding  in  the  superior  court  Is  upon 
a  complaint  made  to  a  Justice  of  said  su- 
perior court  of  forcible  entry  and.  detainer, 
etc 


Julius  U.  Mitchell,  for  petitioners. 
11am  A.  Heathman,  for  respondents. 


Wil- 


PER  CURIAM.  In  order  that  we  may 
make  the  necessary  examination  required 
to  pass  upon  the  regularity  of  the  inroceed- 
Ings,  the  writ  of  certiorari  may  Issuer 


STATE  T.  ROSBNKRAN3. 
(Supreme  Court  of  Rhode  Island.    Jan.  8,  1909) 

1.  .\rPEAL  AND  Ebror  (i  316*)  —  Cbbiifud 
Questions— SxnTiciENOT. 

A  certified  question  as  to  whether  Oen. 
Laws  ISflC,  c.  16o,  as  it  stood  during  a  specified 
period,  without  reference  to  the  section  or  sec- 
tions objected  to,  violates  a  specified  constitu- 
tional provision,  is  too  indefinite  for  considerap 
tion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  1781 ;   Dec.  Dig.  f  316.*] 

2.  Appeal  and   Ebrob  (S    309*)- Cebtifibd 
Questions — Moot  Questions. 

A  certified  question  as  to  whether  the  Leg- 
islature can  delegate-  Its  police  power  to  a  state 
board  without  violating  Const,  art.  4,  §  2,  vest- 
ing the  le^slatlve  power  In  the  General  Assem- 
bly, cannot  be  considered,  since  It  presents  a 
moot  question;  the  only  question  proper  for 
consideration  being  as  to  the  effect  of  actual, 
and  not  of  potential,  legislation. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1770;   Dec  Dig.  {  S09.*J 

3.  Appeal  and   Ebbob   (i   809*)— Cbbtified 

QUF-STIONS. 

Certified  questions  whether  the  General  As- 
sembly can  pass  a  retrospective  law  prohibiting 
a  dentist  to  continue  his  practice,  who  has  law- 
fully practiced  before  the  law  took  effect,  with- 
out violating  the  federal  constitutional  prohibi- 
tion against  retrospective  laws,  whether  the  Leg- 
islature can  take  away  the  pHvllege  of  a  citizen 
existing  in  another  state  to  follow  his  profes- 
sion, and  deprive  bim  of  the  same  when  he 
comes  into  this  state  and  oO'ers  to  pay  the  state 
license  and  pursue  his  profession  under  estab- 
lished qualifications  presented  to  the  board, 
withont  violating  Const.  U.  S.  art  4,  g  2.  guar- 
anteeing to  citizens  of  each  state  all  privileges 
and  immunities  of  the  citizens  in  the  several 
states,  and  If  it  is  not  a  violation  of  Const.  U.  S. 
art.  4,  i  1,  the  full  faith  and  credit  clause,  for  one 
'state  to  ignore  certificates  from  other  states 
through  their  state  board,  who  have  passed  upon 
one's  qnalifications  and  pronounced  bIm  fit  and 
competent  to  practice,  and  he  having  offered  to 


•Far  ether  cum  sec  same  toplo  and  secUon  NUMBBB  In  Deo.  *  Am.  Digs.  1M7  to  data,  ft  B«port«r  Ind«XM 
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pa;  for  the  license  to  practice  in  Hhode  Island 
when  be  presents  the  evidence  of  such  certifi- 
cates from  other  states  to  the  board,  to  ignore 
such  evidence  of  his  established  cjaalifications 
passed  upon  by  competent  authority,  and  pro- 
vide by  statute  that  he  is  guilty  of  a  misdemean- 
or for  practicing  without  a  license  which  he  has 
offered  to  pay,  and  has  shown  that  he  was  am- 
ply qualilied  to  practice,  are  not  proper  subjects 
for  consideration,  in  that  they  preseijt  moot 
questions,  and  are  too  indefinite  to  be  answered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  1770;   Dec.  Dig.  |  800.*] 

4.  Appeal  akd  Ebrob  (J  316*)— Certified 
Questions— Unintellioiblb  QuEsriONS. 
Certified  questions  as  to  whether  it  is  not  a: 
violation  of  the  state  and  federal  Constitutions, 
under  the  claim  of  exercising  the  police  power 
of  that  part  of  the  Constitution  for  the  guaran- 
teeing of  life,  liberty,  and  the  pursuit  of  happi- 
ness, for  the  Legislature  to  make  it  a  crime  for 
a  qualified  dentist,  successfully  and  continuously 
practicing  for  25  years,  possessing  the  declara- 
tion of  two  state  boards  that  he  is  fit  and  com- 
petent to  practice,  and  if  it  is  not  a  violation  of 
Const.  U.  S.  art.  4,  §  4,  guaranteeing  to  each 
state  a  republican  form  of  government  are  un- 
intelligible, and  cannot  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  1781 ;   Dec.  Dig.  {  316.*] 

Case  Certified  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  WlUard  B.  Tan- 
ner, Judge. 

Evan  B.  Rosenkrans,  having  been,  Indict- 
ed for  practicing  dentistry  without  registra- 
tion, moved  to  dismiss  the  Indictment  on 
the  ground  of  the  unconstitutionality  of  Gen. 
Laws  1896,  c.  155,  and  the  constitutional 
questions  Involved  have  been  certified  by 
the  superior  court.    Questions  returned. 

See,  also,  68  Atl.  309. 

Tbe  questions  are  as  follows: 

"No.  1.  Is  not  chapter  156  of  tbe  General 
Laws  of  1896  of  the  state  of  Rhode  Island, 
as  It  stood  at  the  time  charged  In  the.  Indict- 
ment that  defendant  was  practicing  unlaw- 
fully, without  license,  etc.,  contrary  to  and 
in  violation  of  tbe  provision  of  section  2, 
art.  4,  of  tbe  Constitution  of  the  state  of 
Rhode  Island? 

"No.  2.  Can  the  Legislature  of  Rhode  Is- 
land delegate  Its  police  power  to  tbe  State 
Board  of  Registration  in  Dentistry  without 
violating  section  2,  art  4,  of  the  Constitution 
of  tbe  state  of  Rhode  Island,  vesting  the 
legislative  power  in  the  General  Assembly? 

"No.  3.  Can  tbe  General  Assembly  pass  a 
retrospective  law  making  it  an  offense  for 
a  dentist  to  continue  bis  practice  who  was 
lawfully  practicing  before  the  law  took  ef- 
fect, without  violating  the  pravlslon  of  tbe 
United  States  Constitution  prohibiting  retro- 
spective laws? 

"No.  4.  Can  tbe  Legislature  take  away  the 
privilege  of  a  citizen  existing  in  one  state 
to  follow  bis  profession  and  deprive  him  of 
the  same  when  he  comes  into  Rhode  Island, 
offers  to  pay  tbe  state  license  and  pursue 
bis  profession  under  established  qualifica- 
tions presented  to  the  board,  without  violat- 


ing the  provisions  of.  the  Bul>dlvlsIon  of  ar- 
ticle 4  of  the  United  States  06nstitation 
which  provides  that  the  citizens  of  each  state 
shall  be  entitled  to.  all  privileges  and  im- 
munities of  the  citizens  in  the  several  states? 

"No.  5.  Is  it  not  a  violation  of  article  4,  | 
1,  of  the  United  States  Constitution,  under 
the  full  faith  and  credit  clause,  for  one  state 
to  ignore  certificates  from  other  states 
through  their  stat0  board,. who  have  passed 
upon  the  qualifications  of  the  defendant  and 
pronounced  him  fit  and  competent  to  prac- 
tice dentistry,  and  tbe  defendant  having  of- 
fered to  pay  fo7  the  license  to  practice  in 
Rhode  Island  at  the  time  he  presents  the  evi- 
dence of  said  certificates  from  other  states 
to  said  board,  to  ignore  said  evidence  of  bis 
established  qualifications  passed  upon  by 
competent  authority,  and  provide  by  the 
Rhode  Island  statute  that  he  is  guilty  of  a 
misdemeanor  for  practicing  without  a  li- 
cense, which  he  has  offered  to  pay  for  and 
has  shown  that  he  was  amply  qualified  to 
practice? 

"No.  0.  Is  it  not  a  violation  of  the  Oon- 
stitution  of  the  state  of  Rliode  Island  and 
tliat  of  the  United  States,  under  tbe  claim 
of  the  exercise  of  the  police  power  of  that 
part  of  the  Constitution  providing  for  the 
guarantee  of  life,  lil>erty,  and  the  pursuit  of 
happiness,  for  tbe  Legislature  of  Rhode  Is- 
land to  make  it  a  crime  for  a  qualified  den- 
tist, successfully  and  continuously  practicing 
for  25  years,  possessing  the  declaration  of 
two  state  boards  that  be  is  fit  and  compe- 
tent to  practice? 

"No.  7.  Is  it  not  a  violation  of  tbe  tfnlted 
States  Constitution,  art.  4,  }  4,  guaranteeing 
to  each  state  a  r^ubllcan  form  of  govern- 
ment? 

"It  is  respectfully  submitted  tliat  these 
constitutional  questions,  affirmatively  stated, 
claiming  the  acts  of  the  General  Assembly 
as  unconstitutional,  should  be  certified  up 
forthwith  to  the  Supreme  Court  of  the  state 
of  Rhode  Island  for  their  decision,  and  tbe 
defendant  prays  that  same  may  be  done  witli 
all  due  speed,  and  that  proceedings  ih  tbe 
meantime  be  stayed." 

Henry  W.  Greenough,  Asst  Atty.  Gen.,  for 
the  State.     George  is.  Engle,  for  defendant- 

PER  CURIAM.  The  first  question  is  too 
indefinite.  The  opinion  of  tbe  court  is  sought 
as  to  the  constitutionality  of  tbe  whole  of 
chapter  155,  Gen.  Laws  1896,  and  its  ad- 
ditions and  amendments,  witliin  the  time 
charged  in  tbe  continuendo  in  tbe  indict- 
ment, viz.,  January  1,  1906,  to  December  2, 
1907.  The  section  or  sections  of  the  statute 
to  which  objection  is  made  cannot  be  def- 
initely ascertained  from  the  question  aa 
propounded. 

The  second  question  is  a  moot  question. 
Strictly  construed,  it  might  be  held  to  In- 


•For  otber  cues  see  same  topic  and  lecUon  NUMBER  in  Dec.  ft  Am.  Digs.  1807  to  date,  &  Keporter  Indexaa 
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qnlre  whether  Qie  Legtslatnre  can  delegate 
its  entire  police  power  to  the  State  Board  of 
Registration  In  Dentistry.  The  only  ques- 
tion proper  for  consideration  is  aa  to  the  ef- 
fect of  actual,  and  not  of  potential,  legisla- 
tion. 

The  third,  fourth,  and  fifth  questions  are 
also  moot  questions,  and  too  indefinite  to 
be  answered. 

The  sixth  and  seventh  questions  are  unin- 
telligible. 

For  these  reasons,  the  questions  submitted 
are  returned  to  the  superior  court.  In  order 
th&t  definite  constitutional  questions  may  be 
cwtifled  to  this  court,  if  desired. 


a09  Ud.  30) 

JONES  T.  CRISP  et  aL 
(Court  of  Appeals  of  Maryland.    Dec  0,  1908.) 

1.  Gifts  (8  SO*)— Iktkb  Vivos— Dbposhh  ib 
Savings  Banks. 

To  make  a  gift  inter  vivos  of  a  deposit  in  a 
savings  bank,  there  must  be  an  actual  transfer 
of  all  right  and  dominion  over  the  deposit  by 
the  donor  and  an  acceptance  by  the  donee  or 
some  competent  person  for  him,  and  the  gift 
must  transfer  the  property  at  once;  and,  until 
the  gift  is  thus  made  perfect,  the  donor  may 
make  any  other  disposition  of  the  property. 

TEd.  Note.— For  other  cases,  see  Qifts,  Cent. 
Dig.  {{  52-67 ;    Dec  Dig.  {  30.»] 

2.  Gifts  (§  30*)— Inteb  Vivos— Deposits  ik 
Savirob  Banks. 

A  depositor  in  a  savings  bank  who  caused 
the  deposit  to  be  entered  In  the  book  of  deposit 
in  her  name,  and,  in  case  of  her  death,  payable 
to  another,  does  not  thereby  make  a  gift  inter 
vivos  of  the  deposit,  as  she  retains  the  absolute 
control  over  the  deposit,  and  the  transfer  of  the 
deposit  has  reference  to  a  future  time. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  S{  52-57;   Dec  Dig.  {  30.»J 

8.  Gifts  (J  30*)— Intkb  Vivos— Dkpobits  in 
SlAViBOS  Banks. 

A  depodtor  in  a  savings  bank  caused  the 
deposit  to  t>e  entered  in  her  name,  and,  in  case 
of  her  death,  payable  to  a  third  person,     Subse- 

Snently  she  delivered  the  book  of  deposit  to  the 
ttter,  who  was  in  possession  thereof  at  the 
time  of  the  depositor's  death.  A  rule  of  the 
bank  required  the  production  of  the  book  on  the 
withdrawal  of  any  part  of  the  deposit.  The  de- 
positor after  the  deposit  declared  that  all  that 
the  third  person  would  have  to  do  to  obtain  the 
deposit  was  to  take  the  book  down  to  the  bank 
and  have  it  transferred.  Beld  not  to  show  a 
valid  gift  inter  vivos  of  the  deposit. 

[Ed.  Note. — For  other  cases,  see  Gifts,  Cent. 
Dig.  J  55;   Dec.  Dig.  i  30.*] 

4.  Wiixs  (5  108*)  —  Tbbtamentabt  Disposi- 
tion-Validpit. 

An  entry  on  a  book  «f  deposit  in  a  savings 
bank  which  recites  that  the  deposit  shall  be 
payable  to  the  depositor,  and,  in  case  of  her 
death,  to  a  third  person  cannot  operate  as  a 
testamentary  disposition  of  the  deposit  to  the 
third  person,  where  the  entry  was  not  executed 
as  the  law  requires. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
IMig.  S  249;  Dec.  Dig.  {  108.*] 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City;  James  P.  Gorten,  Judge. 
Bill  of  interpleader  by  the  Canton  National 


Bank  of  Baltimore  County  against  Evan 
Jones  and  others  to  determine  the  ownership 
of  a  deposit  in  the  savings  department  of  the 
bank.  From  a  decree  awarding  the  deposit 
to  the  estate  of  Frederics  Crisp,  deceased, 
William  D.  Jones,  administrator  of  Evan 
Jones,  who  died  after  the  decree,  appeals. 
Affirmed. 

Argued  before  BOYD,  O.  J.,  and  BKISOOBt 
PBARCB,  SCHMUCKER,  BURKE,  THOM- 
AS, and  HENRT,  JJ. 

Robert  H.  Smith,  for  appellant  J.  CocilL' 
man  Boyd,  for  appellees. 

BRISCOE,  J.  This  is  a  bill  of  Interplead- 
er, filed  on  the  22d  of  March,  1906,  In  the 
circuit  court  No.  2  of  Baltimore  city  by  the 
plaintiff  against  the  defendants  for  the  par- 
pose  of  establishing  the  ownership  or  title  to 
a  certain  deposit  of  $2,500,  deposited  in  the 
savings  department  of  the  Canton  National 
Bank  of  Baltimore  County.  The  plaintiff 
bank  disclaimed  any  claim  or  interest  in  the 
deposit,  and  on  the  21st  of  June,  1905,  un- 
der and  by  virtue  of  a.  decree  of  interpleader, 
the  bank  paid  the  sum  of  $2,435.46  into  court, 
to -the  credit  of  the  cause,  to  await  the  in- 
quiry as  to  who  is  entitled  to  the  fund.  The 
fund  was  claimed,  first,  by  the  plaintiff,  now 
deceased,  under  the  terms  of  the  entry  in  the 
bank  book  of  deposit  to  wit,  "Frederics  Crisp, 
in  case  of  death,  payable  to  Evan  Jones"; 
secondly,  by  the  defendant  Virginia  Lee  Ben- 
ton under  and  by  virtue  of  the  provisions  of 
the  last  will  and  testament  of  one  Joseph 
Crisp,  deceased;  thirdly,  by  the  administra- 
tors d.  b.  n.  a  t.  a.  of  Joseph  Crisp,  deceased, 
as  the  property  of  his  estate;  .and,  lastly,  by 
tlie  administrators  of  Frederics  Crisp,  as  the 
property  of  the  deceased  intestate,  ^e  case 
was  heard  upon  bill,  answers,  and  proof,  and 
the  decree  of  the  court,  passed  on  the  31st 
day  of  March,  1908,  directed  the  fund  to  be 
paid  to  the  administrators  of  the  estate  of 
Frederics  Crisp  as  a  part  of  her  eststa 
The  defendant,  Evan  Jones,  having  departed 
tills  life  on  the  6th  day  of  May,  1908,  after 
the  date  of  the  decree,  his  administrator, 
Wm.  D.  Jones,  was  subsequently  made  a  par- 
ty plaintiff,  and,  from  the  decree  passed  on 
the  Slst  of  March,  1908,  he  has  appealed. 

It  will  be  noticed  that  no  appeal  has  been 
taken  from  this  decree  by  either  Mrs.  Vir- 
ginia Lee  Benton  or  the  administrators  of 
Joseph  Crisp,  and,  for  the  purposes  of  this 
appeal,  the  deposit  will  be  treated  as  tlie 
property  of  Mrs.  Crisp  at  the  date  of  the  de- 
posit by  her.  The  learned  Judge  who  decided 
the  case  below  stated  in  his  opinion  that,  as 
to  the  dalm  of  Virginia  Lee  Benton:  "I  do 
not  think  the  evidence  establishes  the  fact 
that  the  fund  in  question  is  part  of  the  es- 
tate of  Joseph  Crisp  and  so  impressed  with 
a  trust  as  to  Justify  me  in  intercepting  it  be- 
fore It  passes  into  the  estate  of  Frederics 
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Crisp.  I  leave  any  dalm  Virginia  Ijee  Ben- 
ton may  have  against  Frederlca  Crisp  per- 
sonally or  as  administratrix  of  Joseph  Crisp 
to  be  asserted  against  the  estate  of  Freder- 
lca Crisp." 

Coming,  then,  to  the  real  question  present- 
ed on  the  appeal,  and  that  is,  did  the  entry 
In  the  bank  book  of  the  savings  department 
of  the  Canton  National  Bank  of  Baltimore 
County,  "Frederics .  Crisp  In  case  of  death 
subject  to  the  order  of  Evan  Jones,"  consti- 
tute a  valid  gift  of  the  fund  In  controversy 
to  Evan  Jones  under  the  laws  of  this  state. 
The  record  In  the  case  Is  quite  a  voluminous 
one;  but,  as  a  large  portion  of  the  testimony 
has  no  bearing  upon  the  question  vre  are  call- 
ed upon  to  decide.  It  wUl  not  be  necessary  for 
us  to  consider  it  on  this  appeal.  The  essen- 
tial facts  are  set  out  In  the  pleadings  and 
proof,  and  briefly  stated  appedr  to  be  these: 
Frederlca  Crisp,  widow,  late  of  Baltimore 
city,  deceased,  departed  this  life  on  the  20th 
day  of  February,  1905,  Intestate,  and  without 
children.  On  the  15th  of  August,  1904,  she 
opened  an  account  with  the  Canton  National 
Bank  of  Baltimore  County,  and  deposited 
therein  the  sum  of  $2,600,  the  fund  In  ques- 
tion. The  account  was'c^iened  by  the  receiv- 
ing teller  of  the  bank  by  her  direction,  and 
the  following  entry  made  on  a  book  of  deposit 
of  the  savings  department  of  the  bank: 
"Frederlca  Crisp,  in  case  of  death  payable  to 
Evan  Jones."  This  entry  Is  in  the  handwrit- 
ing of  the  teller  of  the  bank,  and  the  deposit 
book  bearing  the  number  of  the  account  (No. 
1,502)  was  delivered  to  her.  The  teller  (Mr. 
Bramble)  testified  that  Mrs.  Crisp  was  in- 
troduced to  him  by  Mr.  Evan  Jones,  who 
came  to  the  bank  with  her,  but  was  not  pres- 
ent when  the  conversation  took  place  between 
them  at  the  time  of  the  d^msit  He  further 
stated:  "Well,  she  came  In  and  asked  to 
open  this  account  with  $2,5C0,  and,  as  is  the 
custom  in  a  case  of  that  kind,  I  asked  bow 
she  wanted  the  book  opened,  and  she  said: 
'I  want  this  opened  in  my  name,  and,  in  event 
of  death,  to  be  payable  to  Mr.  Jones.'  I 
opened  it  in  that  manner,  and  the  transac- 
tion was  closed  as  far  as  we  were  concerned. 
I  carried  out  her  instructions  to  the  letter." 
There  was  testimony  to  the  effect  that  Mrs. 
Crisp  retained  iwssesslon  of  the  book  of  de- 
posit until  some  time  in  October,  1004,  about 
four  months  before  she  died,  when  she  gave 
it  to  the  plaintiff's  intestate,  and  that  the 
book  was  in  his  possession  at  the  time  of  her 
death.  There  was  also  testimony  as  to  cer- 
tain declarations  of  Mrs.  Crisp  made  to  mem- 
bers of  the  plaintiff's  family  subsequent  to 
the  deposit,  and  in  the  presence  of  the  plain- 
tiff, to  the  effect:  "All  your  father  would 
have  to  do  is  to  take  the  book  down  to  the 
bank  and  have  it  transferred.  •  •  •  I 
am  satisfied  your  father  has  as  much  money 
in  the  bank  as  I  have."  Mrs.  Jones,  the  wife 
of  the  plaintiff,  testified  that  Mrs.  Crisp 
'  brought  the  book  to  her  house,  asked  her  to 
get  a  piece  of  muslin,  make  a  bag,  and  sew 


the  book  in  it  After  complying  with  her  re- 
quest, she  gave  the  Ixwk  to  her  husband,  and 
he  put  It  away  in  the  bureau  drawer.  The 
witness  Nellie  Jones  testified  that,  after  Mrs. 
Crisp  came  back  from  the  bank,  she  lianded 
her  the  book,  and  stated:  "I  want  you  to  see 
how  I  liave  fixed  the  bank  book.  I  have  put 
it  in  l>oth  names."  It  also  appears  that  one 
of  the  rules  and  regulations  of  the  savings 
bank  was:  "E>very  person  depositing  shall  be 
furnished  with  a  book.  In  which  the  deposits 
and  payments  stiali  be  entered;  this  book 
must  be  brought  to  the  bank  whenever  a  de- 
posit Is  made  or  money  withdrawn,  that  the 
transaction  may  be  regularly  entered  there- 
on"— and  that  the  bank  would  not  pay  out 
money  deposited  in  the  savings  department 
without  the  production  of  the  book. 

Now,  on  this  state  of  facts,  the  appellant 
contends  that  it  was  the  clear  intention  of 
Mi-s.  Crisp  to  give  the  money  In  question  to 
the  appellant's  intestate,  and  the  delivery  of 
the  bank  book  to  hliu  under  the  circumstan- 
ces of  the  case  constituted  a  perfect  and  com- 
plete gift  inter  vivos.  The  law  controlling  a 
gift  inter  vivos  of  deposits  in  savings  banks 
is  well  settled  in  this  state,  and  it  is  clearly 
stated  in  Taylor  v.  Henry,  48  Md.  650,  30 
Am.  Rep.  486,  to  be  this:  To  make  such  gift 
perfect  and  complete,  tl^ere  must  be  an  actu- 
al transfer  of  all  right  and  dominion  over  the 
thing  given  by  the  donor,  and  an  acceptance 
by  the  donee,  or  some  competent  person  for 
him,  and  it  is  essential,  to  the  validity  of 
such  gift,  that  It  should  go  into  effect — that 
is,  transfer  the  property,  at  once  and  com- 
pletely— ^for,  if  it  has  reference  to  a  future 
time  when  it  is  to  operate  as  a  transfer,  it 
is  but  a  promise  without  consideration,  and 
cannot  be  enforced,  either  at  law  or  In  equity. 
Until  the  gift  is  thus  made  perfect,  a  locus 
poenltentisa  remains,  and  the  owner  may  make 
any  other  disposition  of  the  property  that  he 
may  think  proper.  In  the  present  case  the 
entry  in  the  book  of  deposit  was  Frederlca 
Crisp,  In  case  of  death,  subject  to  the  order 
of  Evan  Jones.  ,  It  appears,  then,  by  the 
terms  of  the  entry  itself  In  the  book  of  de- 
posit that  the  fund  here  in  question  was  to 
remain  the  property  of  the  alleged  donor  dur- 
ing her  life,  and,  only  in  case  of  her  death 
was  it  subject  to  the  order  of  the  donee.  By 
this  entry  she  not  Y>nly  retained  the  absolute 
control  and  dominion  over  it,  but  could  have 
drawn  it  out  of  the  bank  during  her  lifetime 
and  dispose  of  it  at  her  pleasure.  The  trans- 
fer of  the  fund  was  not  to  take  place  "at 
once  or  completely,"  but  it  had  reference  to 
a  future  time  when  it  was  to  operate;  that 
is,  in  case  of  death  of  the  donee.  In  Dough- 
erty V.  Moore,  71  Md.  250,  18  Atl.  36,  17  Am. 
St.  Rep.  524,  it  is  said:  "There  is  ao  case 
which  decides  that  the  donor  may  resume  the 
possession  and  the  donation  continue,  nor 
will  the  mere  fact  of  possession  in  itself  be 
sufficient,  but  it  must  appear  that  such  pos- 
session was  acquired  with  the  consent  of  the 
owner,  and  with  the  intent  on  hia  part  to  re- 
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llnqulsh  all  right  and  Interest  In  the  subject 
of  the  gift,  and  making  It  the  property  of  the 
donee."  Nor  did  the  delivery  of  the  book  of 
deposit  by  the  alleged  donor,  and  the  posses- 
sion of  It  by  the  donee,  at  the  time  of  the 
death  of  the  donor,  under  the  facts  and  clr- 
comstances  of  this  case,  operate  to  make  a 
valid  and  complete  gift  Inter  vlvoij  of  the 
fnnd  In  question.  Murray  t.  Cannon,  41  Md. 
477;  Whalen  v.  Mllholland,  89  Md.  207,  43 
AU.  45,  44  L.  R.  A.  208.  The  delivery  of  the 
book  of  deposit  In  this  case  with  the  entry 
thereon,  "In  case  of  death,  subject  to  order  of 
the  donee,"  did  not  constitute  a.  delivery  of 
the  money,  because  the  delivery  of  the  fund 
was  limited  "In  case  of  death  of  the  donor." 
The  possession  of  the  book  was  entirely  con- 
sistent with  the  form  of  the  entry  In  the 
book,  because  the  donee  could  not  withdraw 
the  money.  It  la  very  clear,  we  think,  that 
she  did  not  Intend  to  part  with  the  posses- 
sion and  dominion  over  the  property,  and, 
under  all  the  decisions,  this  Is  necessary  to 
constitute  a  valid  and  perfect  gift  Inter  vivos. 
While  the  donor  here  did  not  intend  to  relin- 
qnlsh  her  right  to  the  fund  in  her  lifetime, 
she  did  mean  that  In  case  of  her  death  the 
donee  should  draw  the  funds  then  In  bank. 
The  entry,  however,  cannot  operate  as  a  tes- 
tamentary disposition  of  the  fund  because  it 
is  not  executed  as  the  law  requires.  Taylor 
V.  Henry,  48  Md.  557,  80  Am.  Rep.  480; 
Dougherty  v.  Moore,  71  Md.  252,  18  AU.  85, 17 
Am.  St  Repw  524.  Being  of  opinion,  under 
the  facts  of  this  case,  there  was  no  valid  gift 
inter  vivos  of  the  fnnd  here  in  controversy, 
the  decree  of  the  court  below  wUl  be  affirmed. 
Decree  aCBrmed,  the  cost  to  be  paid  out  of 
the  fnnd  by  the  adrntnistratom 

(IW  Hd.  tt) 
8TEINMAN  v.  BALTIMORE  ANTISEPTIC 

STEAM  LAUNDRY  CO. 
(Conrt  of  Appeals  of  Maryland.    Dec.  4,  190&) 

1.  ASSAn-T    AND    BaTTEBT    (I    8*)— ELKliEWTS. 

S.,  having  delivered  certain  laundered  blan- 
kets to  plaintiff  without  collecting  charges,  re- 
tnmed,  asked  for  tlie  blankets,  and  told  plain- 
tiff he  was  going  to  take  them.  Plaintiff  resist- 
ed, pat  ber  bands  on  the  blankets,  which  lay 
on  a  chair  near  that  on  which  she  was  sitting, 
when  8.  stated  that,  if  she  did  not  take  her 
hands  off  the  blankets,  be  would  call  a  police- 
man and  have  ber  arrested.  She  turned  to  look 
for  the  policeman,  and,  as  she  did  so,  S.  took 
the  blankets  and  went  out.  While  he  was  try- 
ing to  take  tbe  blankets  from  the  diair,  bis  knee 
came  in  contact  with  her  knee,  causing  her  no 
pain,  but  she,  being  enceinte,  suffered  a  sub- 
sequent hemorrhage  from  the  shock.  Held,  that 
since  the  mere  touching  of  one's  person  by  an- 
other unless  willful  or  in  anger,  or  in  a  con- 
temptuous or  Insolent  manner,  does  not  consti- 
tnte  a  battery,  such  facts  were  insufficient  to 
justify  a  recovery  for  assault  and  battery. 

[Ed.  Note.— For  other  cases,  gee  Assault  and 
Battery,  Cent.  Dig.  i  2;    Dec  Dig.  g  3.*] 

2.  Master  awd   Sebvant  (5  302*)— Acts  of 
SntVAiTT — Scope  of  AuTnoRiTV. 

A  rule  of  defendant  laundry  company  pro- 
vided that,  if  drivers  delivered  work  without  col- 


lecting the  charge,  they  did  so  at  their  own  risk, 
and  must  account  therefor  as  though  received. 
Held,  that  where  a  driver,  having  delivered  cer- 
tain blankets  to  plaintiff  without  receiving  the 
charge,  returned  and  demanded  the  blankets, 
and,  in  obtaining  them,  committed  an  alleged 
assault,  his  act  was  not  within  the  scope  ofnis 
authority,  and  the  laundry  company  was  not 
responsible  therefor. 

[Ed.  Note.— For  otbor  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1221 ;   Dec.  Dig.  S  302.*] 

3.  Pbincipal  and  Agkkt  (§  166*)— Ratifica- 
tion. 

Ratification  of  tbe  acts  of  an  agent  can 
only  occur  when  the  principal  has  full  knowl- 
edge of  all  the  material  facts. 

[Ud.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  g  627 ;   Dec  Dig.  §  166.*] 

4.  Masteb  and  Sebvant   (§  308*)— AssadIiT 
BY  Servant— Ratification. 

Where  a  laundry  driver,  having  delivered 
certain  blankets  without  collecting  the  charges, 
returned  to  retake  them,  and  committed  an  al- 
leged assault  on  plaintiff  in  so  doing,  a  letter 
written  by  tbe  laundry  company's  attorneys 
notifying  plaintiff's  husband  to  call  at  the  laun- 
dry, and  obtain  the  blankets  and  pay  the  char- 
ges, did  not  operate  as  a  ratification  of  the  as- 
sault. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  g  1234 ;    Dec.  Dig.  S  308.»] 

Appeal  from  Baltimore  City  Court;  Oeorge 
M.  Sharp,  Judge. 

Action  by  Edith  Blanche  Stelnman  against 
the  Baltimore  Antiseptic  Steam  Lauhdiy 
Company.  Judgm«at  for  defendant,  and 
•plaintiff  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  PEARCE, 
SCHMUCKER,  BURKE,  and  WORTHINQ- 
TON,  JJ. 


Arthur  L.    Jackson,    for   appellant 
Stewart  Symington,  for  appellee. 


W. 


PEARCE,  J.  This  is  an  action  of  tres- 
pass vl  et  armls  by  the  appellant  against  the 
appellee  for  an  alleged  assault  and  battery 
committed  by  an  agent  and  servant  of  the 
defendant  corporation  in  the  r^ular  course 
of  his  employment  by  the  defendant  The 
defendant  is  a  laundry  company,  duly  incor- 
porated. 

The  plaintiff,  who  Is  a  married  woman,  to 
prove  her  case,  produced  only  two  witnesses. 
Her  first  witness  was  G.  B.  Saffron,  who  tes- 
tified that  he  was  route  superintendent  of  de- 
fendant at  the  time  of  the  alleged  assault  and 
that  he  was  required  in  the  discharge  of  his 
duty  to  adjust  disputies  about  the  work  done 
by  the  laundry  company,  the  nondelivery,  or 
mlsdellversy,  of  laundered  goods,  and  com- 
plaints made  to  the  laundry  Company,  or 
claims  presented  against  the  company.  On 
cross-examination  he  said  he  was  authorized 
to  compromise  or  settle  claims  under  50  cents, 
but  for  any  claim  over  that  amount  be  wss  ob- 
liged to  obtain  the  authority  of  the  manager 
of  the  company.  He  also  said  he  was  anthor- 
ized  to  collect  money  due  the  company ;  that, 
when  the  wagon  drivers  deliver  work  with- 
out getting  the  money,  they  do  so  at  their 
own  risk;   and  that  in  such  case  he  Is  an- 
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thorlzed  to  compromise  the  dalme  under  50 
cents,  but  that  be  bas  no  authority  to  arrest 
persons  against  whom  the  company  has 
claims  for  work  done.  He  also  stated  that, 
■when  a  driver  Is  sick  or  discharged,  he  takes 
his  wagon  at  the  laundry,  and  tbat,  when 
he  went  to  Mrs.  Steinman's  house  on  the  daj 
of  the  alleged  assault,  he  went  of  his  own 
accord  to  collect  his  own  money.  The  plain- 
tiff, Mrs.  Stelnman,  was  the  only  other  wit- 
ness. She  testified:  That  Saffron  came  to  her 
bouse  on  the  day  of  the  alleged  assault,  and 
said:  "Let  me  see  the  blankets  that  were 
left  here."  Tbat  she  brought  the  blankets, 
and  said:  '"Are  they  the  wrong  blankets?" 
And  be  said :  "No ;  they  are  the  right  blan- 
kets, and  I  am  going  to  take  them  with  me." 
That  she  said:  "No;  you  are  not,"  and  he 
put  his  bands  on  the  blankets,  and  she 
said,  "No;  you  are  not,"  and  put  her  hands 
on  them.  Tbat  he  then  said:  "There  is  a 
police  across  the  street,  and,  if  you  don't 
take  your  hands  off  the  blankets,  I  will  call 
him  and  have  the  policeman  arrest  you." 
She  says  she  thought  he  had  a  policeman 
with  him  and  she  turned  and  looked,  and, 
when  she  turned,  "he  took  the  blankets  and 
went  out,  and  then  came  back  and  said, 
'Don't  tell  your  husband  I  frightened  you  to 
death ;'  and  then  I  knew  nothing  else."  She 
was  then  asked  If  he  touched  her  at  all,  and 
she  replied,  "with  his  knee  against  my  knee" ; 
that  she  was  sitting  on  a  chair,  and  the 
blankets  were  on  seat  beside -her;  that  she 
was  then  about  four  months  advanced  In 
pregnancy;  that,  when  his  knee  tou(Aed 
hers,  it  caused  no  pain.  She  then  offered  to 
prove  by  herself  that,  after  the  facts  above 
stated,  she  fainted,  and,  when  she  revived, 
found  she  had  suffered  a  uterine  hemorrhage, 
and  further  offered  to  prove  by  a  practicing 
physician  of  20  years'  standing  that  he  was 
her  physician  and  knew  she  was  then  about 
four  months  advanced  In  pregnancy,  and  that 
the  uterine  hemorrhage  testified  to  by  ber 
was  a  natural  result  of  the  nervous  shook 
and  fright  caused  by  the  conduct  of  Saffron 
as  described  by  her.  She  also  offered  to 
prove  that  her  husband  about  three  weeks 
after  this  occurrence  received  a  letter  from 
Messrs.  Tellott  &  Symington,  attorneys  for 
the  laundry  company,  asking  him  to  call  at 
the  laundry  for  "his  two  blankets"  which  hie 
could  have  on  payment  of  $1,  the  charge  for 
washing  them,  or  they  would  be  sent  him  on 
payment  of  that  amount.  All  this  offer  of 
testimony  was  objected  to,  and  to  Its  exclu- 
sion the  first  exception  was  taken. 

The  defendant  then  offered  two  prayers 
withdrawing  the  case  from  the  Jury,  both  of 
which  were  granted.  The  first  of  these  pray- 
ers asserted  there  was  no  legally  sufficient 
evidence  to  entitle  the  plaintiff  to  recover, 
and  the  second  that  there  was  no  legally 
sufficient  evidence  tbat  the  alleged  assault 
was  committed  by  the  witness  Saffron  with- 
in the  scope  of  his -employment  by  the  de- 
fendant   The  declaration  is  unusually  brief, 


merely  alleging  that  "the  defendant  by  Its 
agent  and  servant,  in  the  regular  course  of 
employment,  assaulted  and  beat  the  plaintiff 
in  the  city  of  Baltimore  on  May  25,  1906. 
And  the  plaintiff  claims  $5,000  damages." 
But  the  averments  ore  ample  to  warrant  re- 
covery, If  sustained  by  legally  sufficient  evi- 
dence. It  was  necessary  to  prove  (1)  that  an 
assault  was  committed  by  defendant's  serv- 
ant; and  (2)  that  it  was  committed  in  the 
course  of  his  employment.  It  would  not  be 
sufficient  to  show  that  a  wrong  was  commit- 
ted In  taking  the  blankets  from  the  premises 
and  possession  of  the  plaintiff.  The  exclu- 
sion of  the  testimony  offered  and  the  ruling 
upon  the  prayers  involve  but  one  question 
and  may  be  considered  together.  If  the  prof- 
fered testimony  was  l^ally  sufficient  as 
tending  to  show  an  actual  assault  by  Saf- 
fron, and  that  it  was  committed  in  the  course 
of  his  employment,  or  that  It  was  ajiproved 
and  ratified  by  the  defendant.  It  should  have 
been  admitted.  If  it  did  not.  It  was  properly 
excluded,  and  the  same  principles  are  ap- 
plicable to  the  prayers  offered. 

The  only  evidence  that  Saffron  touched  the 
plaintiff's  person  at  all  was  ber  evidence  that 
when  he  took  the  blankets  from  the  chair 
upon  which  they  were  lying,  and  which  was 
beside  the  chair  In  which  she  was  seate^,  his 
knee  came  in  contact  with  her  knee,  causing 
her  as  she  says  no  pain.  There  is  no  evi- 
dent whatever  of  any  threat  of  violence  or 
any  attempt  to  use  force,  or  of  any  gesture 
indicating  such  purpose.  It  would  not  be 
possible,  if  his  knee  had  not  touched  hers, 
that  an  action  for  assault  alone  could  be 
maintained,  and,  to  warrant  a  recovery,  the 
evidence  must  establish  a  battery.  The 
weight  of  authority  is  decided  that  the  mere 
touching  of  one's  person  by  another,  unless 
willfully  or  In  anger,  or  in  a  contemptuous 
or  insolent  manner,  does  not  constitute  a 
battery,  but  It  is  unnecessary  to  review 
these*  authorities.  There  is  no  pretense  here 
that  this  contact  of  his  knee  with  hers  was 
willful,  angry,  or  insolvent,  and  the  only  In- 
ference from  her  testimony  Is  that  It  was 
purely  accidental,  as  In  the  case  of  one  stum- 
bling, and.  In  his  fall,  coming  In  contact 
with  the  person  of  another. 

But  the  plaintiff  nevertheless  contends 
that,  as  she  claims  to  have  had  her  hands 
resting  on  the  blankets  when  Saffron  took 
them  from  the  chair,  he  was  guilty  of  tech- 
nical assault,  and,  to  sustain  this  contention, 
she  relies  upon  the  case  of  Dyk  v.  De  Young, 
35  ni.  App.  138.  In  that  case  the  defend- 
ant attempted  to  snatch  from  the  hands  of  a 
married  woman  then  pregnant  a  receipt 
which  she  held.  In  the  struggle  the  paper 
was  torn,  and  she  testified  that  the  defend- 
ant, as  he  grasped  for  the  receipt,  struck  ber 
In  the  abdomen.  The  court  held  tbat  this 
was  a  technical  assault  It  Is  true  that  "any- 
thing attached  to  the  person  partakes  of  its 
inviolability,"  as  stated  In  Selwyn's  Nisi 
Prius,  27,  and  there  is  no  occasion  to  critlclBe 
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the  Illinois  case  above;  Its  facts  bringing  It 
within  that  rule.  But  the  present  case  Ib 
quite  different.  Here  it  is  clear  that,  in- 
stead of  using  violence,  the  defendant  re- 
sorted to  a  ruse  to  obtain  the  blankets.  He 
told  her :  "I  will  call  that  police  and  have 
yon  arrested."  She  saye,  "I  looked,  and 
there  was  a  policeman  across  the  street,  and, 
when  I  looked,  he  took  the  blankets,  and 
went  out,  and  then  he  came  back,  and  said, 
"Don't  tell  your  husband  I  frightened  you 
to  death.' "  The  latter  part  of  this  statement 
l8  somewhat  difficult  to  understand;  but  its 
truth  or  accuracy  plays  no  part  in  the  ques>- 
tions  we  are  considering. 

After  a  careful  consideration  of  the  facts 
of  this  case,  we  cannot  agree  that  it  meas- 
ures up  to  the  Illinois  case,  nor  to  the  cases 
cited  therein,  and  we  are  of  opinion  that 
there  was  no  error  In  excluding  the  evidence 
offered  nor  in  granting  the  defendant's  first 
prayer.  But,  if  an  assault  were  made  out, 
we  think  It  is  dear  from  the  evidence  that 
Saffron  was  not  acting  within  the  scope  of 
his  employment,  and  that  there  was  no  ratifi- 
cation of  his  action  by  the  defendant  He 
was  called  as  a  witness  by  the  plaintiff,  and 
his  undisputed  testimony  was  that,  when  a 
driver  leaves  laundered  goods  with  a  custom- 
er without  getting  the  money  for  the  work, 
he  is  responsible  for  the  money  to  the  com- 
pany, and  that  he  went  there  "of  his  own  ac- 
cord to  get  his  own  money."  This  branch  of 
the  case  is  well  Illustrated  In  McDermott  v. 
Brewing  Co.,  105  La.  124,  29  South.  498,  52 
L.  R.  A.  684,  8S  Am.  St.  Bep.  225.  In  that 
case  a  driver  of  the  defendant  delivered  beer 
to  a  customer  upon  a  sale  for  cash  which  he 
was  required  to  collect  on  delivery  or  be 
charged  personally  with  the  amount.  He 
failed  to  collect  at  the  time  of  delivery,  and, 
when  ho  subsequently  called  for  that  pur- 
pose, he  got  Into  an  altercation  with  one  of 
the  customer's  servants  over  the  matter,  and 
assaulted  him,  and  took  back  the  unused 
beer  to  his  employers.  In  a  suit  against  the 
company  for  this  assault  It  was  held  not  li- 
able. The  court  said :  "The  act  of  this  driv- 
er was  not  in  furtherance  of  the  company's 
business  nor  in  the  protection  of  Its  inter- 
ests. The  defendant  had  not  sent  him  to  col- 
lect, nor  was  It  interested  in  recovering  loss- 
es l>y  pursuing  the  violent  methods  which  it 
pleased  the  driver  to  pursue.  •  •  •  He 
thereby  sought  to  protect  his  own  interesta 
•  •  *  His  employer  had  made  provision 
to  protect  Itself  in  case  of  the  driver's  fail- 
ure to  collect  *  *  •  By  the  effect  of  the 
agreement  between  the  defendant  and  the 
driver.  It  had  become  the  latter's  business." 
This  language  is  as  sensible  as  it  Is  Just 
Quoad  that  transaction,  the  relation  of  mas- 
ter and  servant  had  no  existence.  The  same 
view  was  expressed  in  Feneran  v.  Singer 
Co.,  20  App.  Div.  574,  47  N.  X.  Supp.  284. 

There  was  no  evidence  of  ratification  of 


Saffron's  act  by  defendant  Ratification  re- 
quires proof  of  full  knowledge  of  all  mate- 
rial facts,  and  upon  this  point  the  record  is 
absolutely  silent  There  is  not  a  word  to 
show  that  the  defendant  knew  the  blankets 
had  ever  been  delivered  to  the  plaintiff,  or 
that  any  assault  had  been  committed  or  even 
charged.  The  letter  of  Messrs.  Yellott  & 
Symington  throws  no  light  upon  this  ques- 
tion. It  Is  simply  a  notice  to  call  at  the 
laundry,  pay  the  charges,  and  take  away  the 
blankets,  and  it  Is  nothing  more.  Such  a 
notice  is  a  natural  and  proper  mode  of  call- 
ing attention  to  the  debt,  and  getting  rid  of 
completed  work.  It  would  require  a  reck- 
less stretch  of  imagination  to  deduce  from 
such  a  notice  knowledge  by  defendants  of 
the  alleged  assault  with  all  its  circumstances, 
and  a  purpose  to  approve  and  ratify  it 

For  these  reasons,  we  are  of  opinion  the 
defendant's  second  prayer  was  properly 
granted,  and  the  Judgment  will  foe  affirmed. 

Judgment  affirmed,  with  costs  to  the  appel- 
lee above  and  below. 


(IM  MO.  IM) 
DODOE  et  al.  v.  DODOS  et  al. 
(Court  of  Appeals  of  Maryland.    Dec.  9,  1908.) 

1.  Wills  (|  681»)  —  Oonstbuction  —  Tesxa- 

MENTAKY    TEUSTS. 

Whether  a  testamentary  trust  is  personal 
in  its  character  or  is  annexed  to  the  office  of 
trustee  is  a  matter  of  intention,  to  be  gathered 
from  a  consideration  of  the  whole  will  and 
from  the  nature  and  objects  of  the  trust  created 
thereby. 

[Ed.  Note.— For  oUier  cases,  see  Wills,  Cent 
Dig.  {  1599;    Dec  Dig.  i  681.*] 

2.  Wills    (§   681*)  — Constbuction  — Testa- 

MENTAKT  TBUaTS— "HEIBS,   ADMIMSTBATOBS, 
AND    EXECUTOBS." 

Where  the  words,  "heirs,  administrators, 
and  executors,"  or  words  of  similar  import,  are 
added  to  the  designation  of  a  testamentary  trus- 
tee by  name,  the  will  excludes  the  idea  of  a 
personal  trust,  as  it  is  impossible  for  a  testa- 
tor to  know  who  the  heirs,  administrators,  and 
executors  of  a  person  named  as  trustee  may  be. 
[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  I  1599;  Dec  Dig.  {  681.*] 

3.  Wills.  (8  681*)  —  Constbuction  —  Testa- 
mentary Teusts. 

Testator  gave  his  residuary  estate  to  per- 
sons named  and  the  "survivors  and  last  sur- 
vivor, and  the  heirs,  executors,  administrators, 
and  assigns  of  sach  last  survivor,"  in  trust  to 
hold  the  same  with  power  to  manage  and  sell  for 
the  benefit  of  his  children.  In  other  sections 
of  the  will  similar  words  were  nsed,  except  in 
the  section  where  the  testator  authorized  the 
trustee  to  renuer  assistance  to  such  persons  as 
the  testator  might  suggest  in  the  letter  to  be 
addressed  to  the  trustees,  and  except  in  the 
clause  appointing  the  trustees  guardians  for  the 
infant  children  of  the  testator.  Held,  that  the 
trust  of  the  residuary  estate  was  not  personal 
in  its  nature,  and  the  court  might  appoint  a 
substituted  trustee. 

[Ed.  Note— For  other  cases,  see  Wills,  Cent 
Dig.  8  1599;  Dec  Dig.  S  681.*] 

4.  Tbusts    (8    191*)— PowEB    OF   Sale— Who 
May  Bxekctse. 

In  the  absence  of  a  clearly  expressed  idea 
to  the  contrary,  the  power  of  sale  conferred  on 
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a  trastee  in  a  will  ia,  aa  a  general  role,  an- 
nexed to  the  office  and  passes  to  any  person 
lawfully  sabstitoted  in  the  place  of  the  original 
trastee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  f  243;  Dec  Dig.  {  191;*  Powers,  Cent 
Dig.  Is  82-98.] 

6.  Tbusts  (t  160*)— Afpoihtkbitc  ov  Tbubtek 

—Decree. 

Where  some  of  the  trusts  created  by  a  will 
are  personal,  and  some  are  not,  a  decree  ap- 
pointing a  substituted  trustee,  without  making 
a  designation  as  to  whether  the  trusts  are  per- 
sonal or  otherwise,  is  good  pro  tanto,  though 
ineffectual  in  attempting  to  invest  the  substitu- 
ted trustee  with  the  powers  which  are  of  a 
■personal  nature. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  S3  207,  208 :    Dec.  Dig.  I  160.*] 

6.  Tbubts  (g  169*)- DiaoLAiMKB  bt  Tbubtee. 

A  disclaimer  of  a  trust  may  be  by  acts 
and  conduct  as  well  as  by  deed,  and  where  a 
trust  descended  on  the  death  of  the  trustee  to 
bis  heir,  pursuant  to  Code  Pub.  Gen.  Laws 
1904,  art.  46,  g  24,  and  the  heir  was  a  party 
complainant  in  a  suit  for  the  appointment  of  a 
subetituted  trustee,  the  heir  renounced  the  trust, 
creating  a  vacancy  which  the  court  might  fill. 
[Ed.  Note.— For  other  cases,  see  TrustSt  Cent 
Dig.  {  222;    Dec.  Dig.  I  169.*] 

7.  Tbdbtb  (8  158*)- Death  of  Tbcbtkb— Ap- 

POINTUENT  OF   SuCCESaOB. 

A    court   of   equity   has  power,   under  its 

Sineral  powers,  as  well  as  under  Code  Pub. 
en.  Laws  1904,  art  16,  g  90,  authorizing  the 
court  to  appoint  a  trustee  on  the  trustee  ap- 
pointed refusing  to  execute  the  trust  etc.,  to 
appoint  a  testamentary  trustee  on  the  death  of 
the  surviving  trustee  and  on  his  heir  renounc- 
ing the  trust. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  g  205 ;   Dec.  Dig.  i  ISa*] 

8.  Trusts  (g  IGO*)  —  Appointiiknt— Judiciai, 

Appointment. 

The  selection  of  a  trustee  is  in  the  discre- 
tion of  the  court  though  the  better  practice 
requires  the  court  to  select  a  resident  as  trus- 
tee, though  there  may  be  circumstances  jus- 
tifying a  departure  therefrom. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 

Dig.  a  '-■  —  -    -    "  — 


20i,  207 ;   Dec.  Dig.  g  160.*] 


9.  Tbubts  (g   169*)— AppoiwriiKNT— Judiciai, 
Appointment. 

Testator  creating^  a  testamentary  trust  was 
a  resident  of  the  District  of  Columbia.  The 
original  trustees  appointed  by  the  will  were 
residents  thereof.  The  beneSciaries  of  the  trust 
resided  there,  and  they  united  in  a  petition  for 
the  appointmeiit  as  substituted  trustee  of  a 
designated  person  who  resided  in  the  district 
The  larger  part  of  the  trust  property  was  sit- 
uated in  Maryland  in  convenient  proximity  to 
the  residence  of  such  person.  Beld,  that  the 
court,  in  the  exercise  of  a  sound  discretion, 
properly  appointed  the  designated  person. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  g  222 ;   Dec  Dig.  {  169.*] 

10.  Tbubts  (g  200*)— Sam  bt  Tbubteb— Con- 

nBMATION._ 

A  substituted  trustee  of  a  testamentary 
trust  sold  land  to  a  purchaser,  who,  after  mak- 
ing a  cash  payment,  filed  objection  to  the  rati- 
fication of  the  sale  on  the  ground  that  the 
court  was  without  jurisdiction  to  appoint  a  tras- 
tee, and  that  the  substituted  trustee  was  without 
power  to  sell.  The  substituted  trustee  report- 
ed the  sale,  and  every  person  in  interest  in 
the  trust  was  made  a  party  to  the  proceedings. 
The  report  stated  under  affidavit  that  the  sale 
was  to  the  advantage  of  all  the  parties,   and 


that  it  was  made  with  the  approval  of  the 
children  of  testator.  Neither  party  asked  leave 
to  take  testimony,  and  the  allegations  of  the 
report  were  not  disputed  bv  the  written  excep- 
tions, which  merely  raised  points  of  law  on 
admitted  facts.  Held,  that  the  court  properly 
ratified  the  sale  without  proof,  as  against  the 
objection  that  it  was  possible  for  the  trust  to 
open  to  let  in  unborn  persons. 

[Ed.  Note.— For  other  cases,  see  Trosti,  Cent 
Dig.  g  268;  Dec.  Dig.  g  200.*] 

Appeal  from  Circuit  Coort,  Montgomerr 
County,  in  Equity. 

Suit  by  William  M.  C.  Dodge  and  others 
against  Henry  Henley  Dodge  and  others  for 
the  appointment  of  a  substituted  trustee  un- 
der the  will  of  Henry  Henley  Dodge,  de- 
ceased. There  was  a  decree  appointing  a  sub- 
stituted trustee,  and,  from  an  order  ratify- 
ing a  sale  by  the  substituted  trustee,  the 
parties  aggrieved  appeal.    Affirmed. 

Argued  before  BOTD,  C.  J.,  and  BRIS- 
COE, PEARCE,  SCHMUCKER,  BURKE, 
WORTHINGTON,  and  HENRY.  JJ. 

Edward  O.  Peter,  for  appellants.  Robert 
B.  Peter,  for  appellees. 

HENRT,  ■3.  This  appeal  brings  up  for 
consideration  the  question  as  to  the  right  of 
Joseph  H.  Bradley,  substituted  trustee  under 
the  last  will  and  testament  of  the  late  Henry 
Henley  Dodge,  to  sell  certain  real  estate  of 
the  testator  lying  In  Montgomery  county. 

In  the  Item  of  the  will  with  which  we  are 
primarily  concerned,  the  testator  devises  and 
bequeathes  the  residue  of  his  estate  to 
Tsidora  B.  M.  Dodge,  Maurice  J.  Adler,  and 
Harrison  Howell  Dodge,  all  of  the  District 
of  Columbia,  "and  the  survivors  and  last  sur- 
vivor, and  the  heirs,  executors,  administra- 
tors and  assigns  of  such  last  survivor,  in 
trust,  to  have  and  to  hold  the  same  with  full 
power  according  to  their,  his  or  her  best 
judgment  and  discretion,  to  manage  and  di- 
rect the  same,  to  s^ll  and  convey  and  deliver 
the  same  or  any  part  thereof,  according  to> 
the  quality  of  said  estate,  to  lease  or  en- 
cumber the  same  or  any  part  thereof,  with 
full  power  to  Invest  the  same  or  any  part 
thereof,  and  to  change  investments,"  etc, 
for  the  benefit  of  his  children,  eto.  Maurice 
J.  Adler  and  Harrison  Howell  Dodge  re- 
nounced the  trust  Imposed  by  the  will  afore- 
said, but  Ysidora  M.  Dodge  qualified  as  exec- 
utor and  trustee  and  continued  to  act  In  both 
capacities  until  her  death  in  February,  1904. 
In  December  of  that  year,  the  appellees 
filed  a  bill  of  complaiiit  in  the  circuit  court 
for  Montgomery  county,  to  which  all  the 
parties  in  Interest  under  the  aforementioned 
will  were  made  parties,  and  which,  after  re- 
citing the  aforegoing  and  other  facts,  stated 
that  all  parties  desired  the  appointment  of 
Joseph  H.  Bradley,  of  the  District  of  Co- 
lumbia, as  trustee  in  the  place  of  the  said 
Ysidora  M.  Dodge,  deceased,  and  praying 
that  he,  or  some  other  suitable  person  or 
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persons,  be  bo  appointed  and  be-  Invested 
'With  all  the  rights  and  powers  given  to  the 
trustees  mentioned  In  the  wUL  In  March, 
1900,  Mr.  Bradley  was  appointed  trustee,  as 
prayed,  and  duly  qualified  by  filing  an  ap- 
proved bond.  Shortly  thereafter,  he  sold  a 
valuable  tract  of  land  to  the  Chevy  Chase 
Club,  a  corporation,  which,  after  making  a 
cash  payment  of  $5,000,  filed  objecttons  to 
the  ratification  of  the  sale  on  the  ground  that 
the  court  was  without  Jurisdiction  to  appoint 
a  trustee,  that  the  said  Bradley  had  no 
power  to  make  said  sale,  and  because  the 
trust  created  by  the  will,  upon  the  death  of 
Vsldora  M.  Dodge,  devolved  upon  one  of  the 
complainants  In  this  suit,  William  M.  C. 
Dodge,  her  eldest  son  and  heir  at  law.  Not- 
withstanding such  objections,  the  court  final- 
ly ratified  and  confirmed  the  sale  on  Septem-> 
ber  19,  1908,  overruling  the  exceptions  filed. 
From  the  order  of  ratification,  an  appeal  was 
Hitored  to  this  court 

It  is  contended  by  the  appellants.  In  the 
first  place,  that  the  trust  created  by  the  will 
was  personal  in  its  nature  and  Incapable  of 
transmission  to  a  trustee  appointed  by  the 
court.  This  question  has  not  infrequently 
been  before  this  court,  which  has  uniformly 
held  that  It  is  purely  a  matter  of  intention, 
to  be  gathered  from  a  consideration  of  the 
whole  will  and  from  the  nature  and  objects 
of  the  trust  created  thereby,  as  to  whether  a 
trust  Is  personal  In  Its  character  or  Is  annex- 
ed to  the  ot&ce  of  trustee.  Among  the  latest 
dedslonfl  on  the  subject  U  that  la  Snyder  v. 
Safe  Deposit  &  Trust  Company,  93  Md. 
225,  48  Atl.  719,  where  the  court,  speaking 
'through  Judge  Pearce,  reviews  several  ear- 
11a:  decisions  and  clearly  anoqunces  the  rule 
on  the  subject,  and  in  the  case  of  Safe  De^ 
posit  &  Trust  Company  v.  Sutro,  75  Md.  361, 
23  Atl.  732,  it  was  held  that  when  the  words 
"heirs,  administrators,  and  executors,"  or 
words  of  similar  Import,  were  added  to  the 
designation  of  the  trustee  by  name,  It  had 
the  effect  of  excluding'  the  Idea  of  a  per^ 
sonal  trust,  toasmucb  as  It  was  impossible 
for  a  testator  to  know  who  the  heirs,  etc., 
of  any  person  named  as  trustee  by  him 
might  be.  Applying  this  test  to  the  will  of 
Mr.  Dodge,  we  find  that  in  the  section  quot- 
ed, after  the  designation  of  the  trustees  by 
name,  he  adds,  "and  the  survivors  and  the 
last  survivor,  and  the  heirs,  executors,  ad> 
mlBlfltrators  and  assighs  of  such  last  sur- 
Tlvor,"  and  similar  words  are  used  In  all 
other  sections  of  the  will,  except  two.  One 
of  these  exceptions  is  In  the  clause  where 
the  testator  authorised  the  trustees  to  render 
asdstance  to  such  person  as  he  maysug- 
g&st  in  a  letter  to  be  addressed  by  him  to 
tbem,  '^he  character  and  amount  of  such  as- 
aistance  to  be  according  to  the  Judgment" 
of  the  said  trustees,  and  the  other  exc^>- 
tlon  la  in  the  clause  appointing  the  said 
trustees  gnandlana  for  his  Infant  children. 
In  both  of  these  Instances,  the  words, 
*%elt8,"  etc  are  omitted  after  the  designa- 


tion of  the  trustees,  while  the  naturd  of  the 
dudes  Imposed,  particularly  In  the  instance 
first  cited,  makes  It  app'arent  that  the  tes- 
tator was  creating  a  personal  trust  to  be  ex- 
ecuted only  in  the  discretion  of  the  trustees 
actually  named  In  the  will;  but  the  particu- 
larity with  which  the  words  "heirs,"  etc., 
are  added  In  other  sections  Indicated  a  differ- 
ent purpose  as  to  them,  and,  generally  speak- 
ing. It  may  be  said  that,  in  the  absence  of  a 
clearly  expressed  Intent  to  the  contrary,  the 
power  of  sale  conferred  upon  a  trustee  in  a 
will  Is  regarded  as  a  mlnDsterlal  duty,  an- 
nexed to  the  ofQce,  and  passing  to  any  person 
lawfully  substituted  In  tbe  place  of  the  orig- 
inal trustee.  It  is  contended  in  argument 
by  the  appellant  that  some,  at  least,  of  the 
trusts  created  by  tbe  will  are  personal,  and 
that  the  decree  naming  a  new  trustee  Is  in- 
valid in  not  making  a  distinction  in  thl6  re- 
spect Accepting  the  statement  as  a  fact, 
we  think  that  the  decree  is  good  pro  tanto, 
though  ineffectual  in  attempting  to  Invest 
the  substituted  trustee  with  these  powers 
wliich,  as  above  set  forth,  are  of  a  persojial 
nature. 

It  is  further  urged  that  upon  the  death 
of  Tsldora  M.  Dodge,  the  trust  descended  up- 
on her  heir  at  law,  nnder  the  provisions  of 
section  24,  art  46,  Code  Pub.  Oen.  Laws 
1904.  While  this  is  true,  the  heir  at  law  in 
this  case  Is  a  party  complainant  in  the  suit 
and  this  is  in  effect  a  renunciation  of  the 
trust  A  disclaimer  of  a  trust  may  be  by 
acts  and  conduct  as  wdl  as  by  deed,  though 
In  this  case  It  Is  one  of  the  admitted  tacts 
that  William  M.  C.  Dodge,  the  heir  at  com- 
mon law,  conveyed  the  legal  estate  to-  the 
aforesaid  Joseph  H.  Bradley,  so  tbat  both  by 
deed,  as  well  as  by  conduct  amounting  to  a 
disclaimer,  the  heir  has  renounced  the  trust, 
and  there  was  a  vacancy  which  the  court 
was '  called  upon  to  fill.  It  Is  a  rule  In 
equity,  which  admits  of  no  exception,  that 
the  court  never  wants  a  trustee,  and  under 
its  general  powers,  even  If  statutory  author- 
ity were  not  given  by  section  90,  of  article 
16,  Cbde  Pub.  Gen.  Laws  1004,  It  would 
have,  under  circumstances  like  those  In  the 
present  case,  power  to  appoint  some  suitable 
person  to  execute  the  trusts  made  In  the  will 
of  the  testator. 

The  objection  is  also  made  tbat  Mr.  Brad- 
ley, being  a  nonreeldwt  of  tbe  state,  is  in- 
eligible to  the  ofiBce.  The  selection  of  a 
trustee  Is  a  matter  In  the  discretion  of  the 
court,  and,  while  It  Is  a  wise  custom  and  the 
better  practice  to  select  a  resident  yet  there 
are  drcuroBtances  which  will  Justify  a  de- 
parture from  the  rule.  The  testator  In  this 
case  was  himself  a  resident  of  the  District 
of  Columbia,  the  original  trustees  appointed 
by  tbe  will  where  residents  of  the  same  dis- 
trict the  beneficiaries  under  the  trust  now 
reside  there,  and  all  have  united  In  a  peti- 
tion for  the  appointment  of  Mr.  Bradley, 
while  the  larger  part  of  the  trust  property 
is  situated  in  Montgomery  county  in  cob- 
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venlent  proximity  to  tbe  residence  of  tbe 
trustee,  so  tlvat  Its  management  and  supervi- 
sion can  be  easily  looked  after  by  him.  Tlie 
recommendation  of  tbe  parties  in  Interest  is 
always  entitled  to  weight,  and,  in  view  of 
this  and  the  other  facts  recited,  we  think 
the  court  exercised  a  sound  discretion  In  ap- 
pointing Mr.  Bradley  to  the  vacant  trustee- 
ship. Story's  Equity,  vol.  2,  $  976;  A.  & 
E,  Encyc  vol.  28,  p.  960;  Miller's  Equity, 
i  315. 

Another,  and  final,  objection  made  In  the 
appellant's  brief  is  that  the  allegations  in 
the  trustee's  report  of  sale  should  have  been 
supported  by  proof,  and  that,  Inasmuch  as  It 
is  possible  for  the  trust  to  open  to  let  in  un- 
born persons,  the  report  shoulQ  have  stated 
that  the  sale  was  to  the  advantage  of  such 
unborn  cestuis  que  trustent  We  do  not 
think  that  either,  under  the  circumstances, 
was  necessary.  Neither  party  asked  for 
leave  to  take  testimony,  and  the  allegations 
of  the  report  were  not  disputed  by  the  writ- 
ten exceptions  filed,  which  merely  raised 
soioe  points  of  law  upon  admitted  facts.  It 
would  be  entirely  speculative  for  the  court 
to  hold  that  the  interest  of  persons  unborn 
would  not  be  identical  with  those  of  living 
cestuis  que  trustent.  Every  person  in  esse, 
having  an  interest  in  the  trust,  was  made  a 
party  to  the  proceedings,  and  the  report 
states,  under  affidavit,  that  such  sale  was  to 
the  advantage  of  all  the  parties,  and  that  It 
was  made  with  tbe  approval  of  the  children 
of  the  testator.  We  think  this  sufllclent, 
under  the  circumstances  stated,  to  warrant 
the  action  of  the  court  In  ratifying  the  sale. 

Order  afllrmed,  tbe  costs  to  oe  paid  out  of 
the  estata 

ao»  Md.  88) 

SIMS  et  al.  v.  AMERICAN  ICE  CO. 
(Court  of  Appeals  of  Maryland.    Dec.  4,  1908.) 

1.  RAII.B0AD8  (S  481*)— Fires— BviDBROK. 

In  an  action  for  the  destruction  of  plain- 
tiff's property  by  fire  alleged  to  have  been  emit- 
ted from  defendant's  dinkey  engines  operated  in 
railroad  construction  near  the  property  destroy- 
ed, evidence  that  witnesses  had  seen  the  engines 
throw  sparks  shortly  t>efore  tbe  fire  when  work- 
ing near  the  property,  and  that  the  sparks  bad 
set  fire  to  combustible  material  near  the  tracks, 
was  admissible. 

[Ed.  Note.— For  other  eases,  see  Railroads, 
C«nt.  Dig.  {§  1721-1722;    Dec.  Dig.  S  481.*] 

2.  Appeal  and  Ehbob  (§  1050*) -Review — 
Haiucless  Ebbod— Evidence. 

Where  a  witness  had  previously^  testified, 
without  objection,  that  on  tbe  morning  plain- 
tiPs  bnildings  were  destroyed  by  fire,  as  on  pre- 
vious mornings,  witness  saw  defendant's  din- 
key engines  at  work,  and,  just  before  they  got 
to  the  buildings,  open  the  exhaust  and  throw 
cinders  10  or  15  feet  high,  defendant  was  not 
prejudiced  by  the  admission  of  evidence  of  other 
witnesses  that  they  had  seen  the  eni;ines  throw 
sparks  when  working  near  plaintifiTs  property 
shortly  before  the  fire. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1050.*) 


3.  Railroads    ({    481*)— Fibe— Evidbncb. 

In  an  action  for  the  destruction  of  plain- 
tiff's buildings  by  fire  alleged  to  have  been  set 
out  by  defendant's  engines,  evidence  that  the  en- 
gines of  another  railroad  company,  while  pass- 
ing through  different  sections  of  tbe  county, 
would  throw  sparks  su£Scient  to  fire  rubbish 
and  other  inflammable  materials,  was  inadmis- 
sible for  remoteness. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1717-1722;   Dec.  Dig.  f  481.*] 

4.  Evidence  (§  876*)— Docitiunts  —  Clebk's 
Bntbies— Authentication. 

Entries  made  by  a  clerk,  who  had  no  inter- 
est at  the  time  to  state  an  nn truth,  and  in  the 
regular  course  of  business,  are  admissible  on 
proof  of  his  handwriting,  after  his  death  or  in 
case  of  his  absence  from  tbe  state. 

[Ed.  Note. — For  other  cases,  see  Evidence. 
Cent.  Dig.  {J  16il4,  1637;    Dec.  Dig.  |  376.*] 

5.  Railboads  (S  485*)- Fibes— Instbtjctions. 

An  Instniction  that  if  plaintiff's  icehouses 
with  their  contents  were  destroyed  by  fire  com- 
municated from  defendant's  engines,  and  defend- 
ants did  not  exercise  reasonable  care  to  avoid 
injury  to  property  along  the  line  by  having  their 
engines  properly  constructed  and  in  good  condi- 
tion, plaintiff  was  entitled  to  recover,  was  cor- 
rect. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  S  485.*] 

0.  Railboads  ({  482*)  —  Fibes  —  Pboxihatx 

Cause, 

Defendants  could  not  be  made  liable  for  the 
alleged  destruction  of  plaintiffs  property  by 
fire  emitted  from  defendant's  engines  on  a  mere 
probability  that  the  fire  was  so  caused,  but  only 
on  a  preponderance  of  proof  thereof  and  on  evi- 
dence of  defendant's  negligence. 

[Ed.  Note. — For  Other  cases,  see  Railroads, 
Cent.  Dig.  fS  1730-1736;  Dec.  Dig.  §  482.*] 

Appeal  from  Circuit  Coart,  HarfoM  Coun- 
ty;  Geo.  L.  Van  Bibber,  Judge. 

Action  by  the  American  Ice  Company 
against  Charles  A.  Sims  and  others.  Judg- 
ment for  plalntur,  and  defendants  appeal. 
Afilrmed. 

Argued  before  BOTD,  0.  J.,  and  BRISCOE, 
PEARCE,  SCHMUCKER,  BURKE,  THOM- 
AS, WORTHINGTON,  and  HENRY,  JJ. 

M.  M.  Fahey  and  John  S.  Young,  for  ap- 
pellants.   John  C.  Rose,  for,  appellee. 

BRISCOE,  J.  The  appellee,  a  body  cor- 
porate, brought  this  action  against  the  ap- 
pellants to  recover  damages  for  the  destrac- 
tlon  by  fire  of  certain  property,  situate  on 
tbe  east  bank  of  tbe  Susquehanna  river,  in 
proximity  to  a  railroad,  operated  by  the  ap- 
pellants, near  Frenchtown,  Cecil  county, 
Md.  The  suit  was  Instituted  In'  the  drcnit 
court  for  Cecil  county,  but  on  suggestion  of 
tbe  defendants  the  case  was  removed  to  the 
circuit  court  for  Harford  county.  The  sec- 
ond trial  of  the  case  resulted  in  a  verdict 
for  the  plaintiff  for  the  sum  of  $8,000,  and, 
from  the  Judgment  entered  thereon,  the  de- 
fendants have  appealed. 

The  record  In  the  case  presents  16  bills  ot 
exertions.  Fourteen  of  them  relate  to  tbe 
rulings  of  the  court  upon  the  evidence.  The 
seventh  exception  was  abandoned  at  the  hear- 
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lug,  and  the  slzteenth  was  taken  to  the  ac- 
tion of  the  court  In  granting  the  plaintiff's 
prayw,  and  In  rejecting  the  defendants'  first, 
second,  third,  fourth,  fifth,  sixth,  and  elev- 
enth prayers,  and  In  overruling  the  defend- 
ants' exception  to  the  plaintiff's  prayer. 
The  defendants'  seventh,  eighth,  ninth,  and 
tenth  prayers  were  granted,  and  will  be  here- 
after considered  In  the  discussion  of  the 
propositions  of  law  raised  on  the  various  ex- 
ceptions set  out  in  the  record. 

It  appears  from  the  evidence  that  the  a)?- 
pellee,  at  the  time  of  the  fire,  was  the  owner 
of  an  Icehouse  with  certain  appurtenant 
buildings,  consisting  of  a  stable,  engine,  boil- 
er house,  etc.  The  ice  storage  bouse  contain- 
ed 6,600  tons  of  ice,  worth  ?1.11  a  ton.  The 
api>ellant8  were  engaged,  at  the  time  of  the 
fire.  In  certain  railroad  construction  work 
-for  the  Pennsylvania  Railroad  Company,  ahd 
were  operating  what  are  called  "dinkey  en- 
gines" of  about  10-ton  weight  hauling  cars 
with  dirt  and  other  material  over  tracks  laid 
for  the  purpose  from  a  point  on  the  Phila- 
delphia, Baltimore  &  Wilmington  Railroad 
to  a  point  on  the  Columbia  &  Port  Deposit 
Railroad.  These  construction  tracks  were  lo- 
cated about  6  to  10  feet  distant  from  the  Ice- 
bouse,  and  ran  on  the  east  front  of  the  prop- 
erty of  the  appellee,  between  the  Pennsylvania 
Railroad  track  and  the  icehouse.  The  fire 
occurred  about  24  minutes  after  10  o'clock, 
on  the  morning  of  June  16,  1905,  and  In  the 
end  of  the  Icehouse  next  to  the  railroad.  The 
Icehouse  measured  00  feet  7  Inches  from  east 
to  west  by  160  feet  4  inches  from  north  to 
south.  It  was  93  feet  3  inches  from  the 
northeast  comer  of  the  Icehouse  to  the  cen- 
ter of  the  Baltimore  &  Ohio  Railroad  (the 
bridge  across  the  Susquehanna  river),  from 
the  northwest  corner  of  icehouse  to  center 
line  of  Baltimore  &  Ohio  Railroad  is  80  feet, 
and  64  feet  from  the  northwest  comer  of  the 
Icehouse  to  the  pier  of  the  railroad  company. 
The  tracks  of  the  Pennsylvania  Railroad  also 
passed  along  the  east  side  of  the  icehouse; 
the  nearest  of  those  tracks  being  about  20 
feet  from  the  icebouse.  The  declaration  al- 
leges that  the  property  was  destroyed  by 
fire  caused  by  sparks  thrown  out  by  an  en- 
gine which  was  operated  by  the  defendants 
on  a  railroad  In  close  proximity  to  the  plaln- 
tUFs  Icehouse.  The  negligence  was  charged 
to  have  consisted  in  the  selection  and  equip- 
ment of  the  engines  furnished  and  by  the 
lack  of  ordinary  care  in  the  operation  of  the 
engines  by  the  defendants'  employes. 

The  first  question  presented  by  the  rec- 
ord arises  upon  the  first,  second,  third, 
fourth,  fifth,  and  sixth  exceptions,  and  re- 
lates to  the  admission  of  testimony  of  various 
witnesses  to  the  effect  they  had  seen  the 
dinkey  engines,  when  working  near  the  de- 
fendants' property,  throw  sparks  shortly  be- 
fore the  fire,  and  that  these  sparks  had  set 
fire  to  combustible  material  near  the  dinkey 
tracks.  The  court,  we  think,  properly  over- 
ruled the  objections  to  this  testimony  and 


permitted  It  to  be  given  to  the  Jury.  In  An- 
napolis &  Elkrldge  R.  R.  Co.  v.  Gaatt,  39 
Md.  115,  and  in  Green  lUdge  Railroad  Co. 
V.  Brinkman.  64  Md.  53,  20  Att.  1024,  54  Am. 
Rep.  755,  this  character  of  testimony  was 
held  to  be  admissible  for  the  purpose  of  es- 
tablishing the  fact  from  which  the  Jury  may 
find  negligence  on  the  part  of  the  defendant. 
Judge  Bartol  in  delivering  the  opinion  of  the 
court  In  Gantt's  Case,  supra,  said:  "Here 
the  evidence  was  confined  to  the  time  of  the 
occurrence,  within  a  week  of  the  happening 
of  the  fire  on  the  plaintiff's  property,  and 
pointed  directly  to  the  condition  of  the  de- 
fendant's engines,  tending  to  prove  that  they 
were  not  In  suitable  repair  at  the  time  of  the 
Injury,  and  we  think  both  upon  reason  and 
authority  it  was  admissible  for  the  purposes 
mentioned."  All  of  tbese  exceptions  present 
the  same  legal  question,  and  for  the  reasons 
stated  we  are  clearly  of  opinion  that  the  tes- 
timony was  properly  admitted.  But  apart 
from  the  admlBslbiUty  of  the  testimony  ob- 
jected to  in  these  exceptions,  the  witness 
Lewis  had  previously  testified,  without  ob- 
jection, that  on  the  morning  of  the  fire,  as  on 
previous  mornings,  he  saw  the  dinkey  en- 
gines of  the  defendants  at  work,  and  just  be- 
fore they  got  to  the  icehouses  they  would 
oj>en,  exhaust,  aud  throw  cinders  10  or  15 
feet  high  out  of  stack,  greater  the  blast, 
more  cinders  would  fiy  out  of  the  stack,  and 
his  testimony  was  not  subsequently  excluded. 

The  testimony  contained  In  the  eighth  ex- 
ception was  properly  rejected.  The  fact  that 
engines  on  the  Baltimore  &  Ohio  Railroad, 
while  passing  through  different  sections  of 
Harford  county,  would  throw  out  sparks  and 
fire  sufficient  to  set  fire  to  rubbish  and  other 
Inflammable  materials,  could  throw  no  light 
upon  the  question  whether  the  fire  complain- 
ed of  here  was  caused  by  the  engines  of  the 
defendants.  It  did  not  tend  to  show  negli- 
gence In  the  case  under  consideration  and 
was  In  no  way  connected  with  the  fire  in 
question.  It  was  too  remote  and  simply  tend- 
ed to  prove  that  an  engine  was  capable  of 
setting  fire  to  property  near  Its  railroad. 

The  ninth,  tenth,  eleventh,  twelfth,  thir- 
teenth, and  fourteenth  exceptions  were  tak- 
en to  the  admission  in  evidence  of  certain 
entries  made  by  one  Wall,  who  had  been  In- 
spector of  engines,  in  the  service  of  the  Balti- 
more &  Ohio,  as  to  the  inspection  of  loco- 
motives made  by  him.  Tbese  entries  were 
made  in  a  book  of  the  Baltimore  &  Ohio  Rail- 
road, and  were  made  at  the  time  of  the  in- 
spection of  the  engines.  The  entries  were  in 
the  handwriting  of  Wall,  who  had  left  the 
service  of  the  road  and  was  absent  from  the 
state,  and  his  whereabouts  unknown.  The 
witness  Given  testified  that  they  were  In  the 
handwriting  of  Wall  and  were  made  in  the 
regular  course  of  official  duty.  We  find  no 
error  in  the  admission  of  this  testimony.  In 
Ueiskell  v.  Rollins,  82  Md.  15,  33  Atl.  263, 
51  Am.  St.  Rep.  455,  it  was  said:  "It  has 
long  been  held  that  entries  made  by  a  clerk 
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In  the  regular  course  of  biiBinesa,  he  having 
no  Interest  at  the  time  in  stating  an  untruth, 
should  be  received  in  evidence  after  the 
clerk's  death  on  proof  of  bis  handwriting, 
and  such  entries  are  equally  admissible  where 
the  witness  Is  absent  from  the  state."  Rey- 
nolds V.  Manning  &  Co.,  15  Md.  523 ;  Morris 
&  Co,  V.  Colombia  Iron  Works,  76  Md.  35T, 
25  Atl.  417.  17  U  B.  A.  861. 

The  fifteenth  exception  was  taken  to  the  ac- 
tion of  the  court  in  overruling  a  general  ob- 
jection to  certain  witnesses  being  allowed  to 
testify  In  rebuttal.  We  do  not  deem  It  neces- 
sary to  go  Into  a  recital  of  the  testimony  em- 
braced In  this  exertion.  An  examination  of 
the  record  will  show  it  was  strictly  and  di- 
•rectly  in  rebuttal  of  the  evidence  by  the  de- 
fendants' witnesses  to  the  effect  that  a  Balti- 
more &  Ohio  Railroad  freight  train,  bound 
east,  passed  the  east  end  of  the  bridge  about 
the  time  of  the  fire  throwing  out  smoke  and 
cinders,  and  shortly  afterwards  the  Icehouse 
was  seen  on  flre.  The  evidence  was  clearly 
competent  for  the  purposes  offered,  and,  be- 
ing evidence  In-  rebuttal,  was  largely  In  the 
discretion  of  the  trial  court. 

We  come  now  to  a  consideration  of  the 
rulings  of  the  court  upon  the  prayers  set  out 
in  the  sixteenth  exception.  The  plaintiffs 
prayer  is  as  follows:  The  Jury  are  instructed 
that  If  they  shall  find  from  the  evidence  that 
the  plaintiff's  Icehouses  with  their  contents 
were  destroyed  by  fire  communicated  from 
the  defendants'  engines,  and  shall  further 
find  that  the  defendants  did  not  exercise  rea- 
sonable care  and  diligence  to  avoid  as  far  as 
practicable  injury  to  the  property  along  the 
line  of  the  road  upon  which  their  engines 
were  operated  by  having  their  said  engines 
properly  constructed  and  In  good  condition, 
then  their  verdict  must  be  for  the  plaintiff. 
This  prayer  as  applicable  to  the  facts  of  this 
case  Is  entirely  free  from  objection  and  was 
properly  granted  by  the  court.  There  is  testi- 
mony in  the  record  tending  to  establish  every 
hypothesis  of  the  prayer,  and  the  special  ex- 
ception that  there  was  no  evidence  that  the 
defendants'  engines  were  not  properly  con- 
stmcted  was  rightly  overruled.  There  was 
evidence  that  the  dinkey  engines  had  no 
spark  arresters  In  them  at  the  time  of  the 
fire,  that  they  had  been  taken  out,  and  none 
of  them  had  netting  In  their  smoke  box. 
There  was  also  evidence  to  the  effect  that  the 
Tyrone,  one  of  the  engines,  stopped  in  front 
of  the  Icehouse  before  the  fire,  and  that  it  had 
no  spark  arrester  In  it  In  Ryan  &  McDon- 
ald v.  Gross.  68  Md.  380,  12  Atl.  116,  16  Atl. 
302,  the  court  held  it  was  the  duty  of  the 
defendants  to  see  that  the  spark  arrester  was 
In  proper  repair,  and,  If  It  was  not  In  propet 
repair,  In  consequence  of  which  sparks  es- 
caped from  the  engine  and  set  fire  to  rubbish 
along  the  road,  and  spread  thence  to  the 
plaintiff's  land,  these  facts  were  sufficient  to 
Justify  the  Jury  In  finding  negligence  on  the 


part  of  the  defendants,  and  that  the  destruc- 
tion of  the  plaintiff's  property  was  the  direct 
and  natural  consequence  of  such  negligence. 
But  apart  from  this,  the  Jury  were  ^instruct- 
ed, by  the  defendants'  ninth  prayer,  that  to 
entitle  the  plaintiff  to  recover  in  this  case, 
it  must  prove  by  a  preponderance  of  testi- 
mony two  facts,  first,  that  the  locomotives  of 
the  defendants  emitted  the  sparks  that  set 
fire  to  the  icehouses  of  thf  plaintiff,  and,  sec- 
ond, that  the  defendants  were  guilty  of  negli- 
gence in  the  management  of  the  engine  that 
emitted  the  sparks  that  set  fire  to  the  ice- 
houses of  the  idalntlff,  and  if  the  testimony' 
in  this  case  should  be  such  as  to  leave  the 
minds  of  the  Jury  in  a  state  of  equipoise  as  to 
either  of  the  facts,  their  verdict  must  be  for 
the  defendants.  And  by  the  defendants' 
eighth  prayer  the  Jury  were  farther  told  that 
If  from  the  evidence  it  Is  equally  probable 
that  the  fire  originated  from  any  cause,  other 
than  the  defendants'  engines,  the  defendants 
are  not  liable  In  this  action,  and  their  ver- 
dict must  be  for  the  defendants ;  that  the  de- 
fendants cannot  be  made  liable  in  this  action 
on  a  mere  probability  that  the  fire  was  caus- 
ed by  their  engines,  but  only  on  the  preponder- 
ance of  proof  that  it  was  so  caused,  and  then 
only  upon  proof  of  negligence  on  the  part  of 
the  defendants. 

The  theory  of  the  defendants'  case,  we 
think,  was  fully  submitted  in  their  granted 
prayers,  and  they  obtained  all  the  law  they 
were  entitled  to.  The  defendants'  first  sec- 
ond, third,  fourth,  fifth,  sixth,  and  eleventh 
prayers  were  properly  refused.  The  first 
second,  third,  and  fourth  prayers  were  de- 
murrers to  the  evidence  and  could  not  under 
the  facts  of  the  case,  have'  been  granted.  The 
fifth  and  sixth  prayers  submitted  the  same 
propositions  covered  by  the  defendants' 
eighth  and  ninth  prayers,  and  were  properly 
refused.  The  eleventh  prayer  was  manifestly 
erroneous.  It  asserted  a  proposition  not 
bearing  upon  the  case,  and  its  rejection 
could  not  have  Injured  the.  defendants. 

Finding  no  error  in  the  rulings  of  the  court 
and  as  the  case  was  one  to  be  submitted  to 
the  Jury  upon  the  facts,  the  Judgment  wlU 
be    affirmed. 

Judgment  affirmed,  with  costs. 

aw  Md.  as) 
GENBRAIi  ACCIDENT,  FIRE  &  MFE 
ASSUR.  CO.  V.  HOMELY. 
(Court  of  Appeals  of  Maryland.    Dec.  9,  1008.) 

1.  Tmal  a  139*)— Juar  Question— WxiaHT 
or  Evidence. 

The  weight  of  the  evidence  is  for  the  Jury. 
[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  f  332;  Dee.  Dig.  {  139.*] 

2.  IWSUKANOlt     ({     669*)— AcnOHB— IHBITBTTO- 

TioNS— Cause  of  Death. 

lu  an  action  on  an  insurance  policy  for 
death  by  accidental  injury,  an  instruction  that 
if  insured  was  injured  by  being  struck  by  a  bale 
of  bay.  and  on  the  next  day  then  waa  a  welt 
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on  his  back,  and  an  examination  on  the  fourth 
day  thereafter  showed  a  tension  of  the  muscles 
of  the  back,  and  three  days  thereafter  insured 
died  of  acute  nephritis  caused  by  the  accident, 
and  was  free  from  ail  disease  until  his  death  ex- 
cept that  caused  by  the  accident,  plaintifiF  could 
lecorer,  while  not  afBrmatively  requiring  a  find- 
ioe  that  his  death  was  caused  by  the  accident 
independent  of  all  other  causes,  did  so  in  effect. 
[£d.  Note.— For  other  casaa,  ■«•  Insurance, 
Dec.  Dig.  i  669.*] 

8.  Death   (|   17*)  —  Diskasi  —  Pboxihatb 

Cause. 

Where  death  rcsnlts  from  a  disease  caused 
directly  by  an  accident,  the  accident  is  the 
proximate  cause  of  the  death,  which  is  regarded 
as  having  resulted  from  the  accident  independ- 
ently of  all  other  causes. 

[Kd.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  8  19;   Dec.  Dig.  i  17. 'J 

4.  INBUBANCB  (S  668*)  —  Actions  —  Question 
»0B  JuEY — Cause  or  Death. 

In  an  action  on  an  insurance  policy  for 
death  by  accidental  injury,  where  it  waa  undis- 
puted that  insured  was  struck  by  a  bale  of  hay, 
and  was  thereafter  III,  whether  the  accident  was 
the  proximate  cause  of  his  illness  and  subse- 
quent death  held  for  the  jnty  nader  the  medical 
testimony. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Dec.  Dig.  {  668.*] 

6.  Insdbance  (I  669*)- Actions  — iNarniuo- 
TiONS— Applicabilitt  to  Issues. 

Where  the  policy  sued  on,  in  addition  to 
Btipalating  for  a  certain  amount  in  case  of 
death  from  purely  accidental  causes,  also  pro- 
vided for  payment  of  one-fifth  of  that  sum  if 
the  injury,  fatal  or  otherwise,  was  due  wholly 
or  in  part  to  disease  or  bodily  infirmity,  in- 
stmctions  which  barred  any  recovery  at  all  un- 
less death  was  due  wholly  to  accidental  causes 
were  properly  refused. 

[Ed.  Note.— For  other  cases^  see  Insurance, 
Dea  Dig.  i  669.*] 

Appeal  from  Snperlor  Court  of  Baltimore 
City:  Thos.  Ireland  Elliott,  Judge. 

Action  by  Harriet  Homely  against  the 
General  Accident,  Fire  A  Life  Assurance 
Company.  From  a  Judjrment  for  plaintitT. 
defendant  appealed.    Affirmed. 

Affrned  before  BOYD,  C.  J.,  end  BRISCOE, 
8CHMU0KER.  B1JRKB,  THOMAS,  and 
WOBTHINGTON,  33. 

Cbarles  W.  Main,  for  appellant  Jefferson 
D.  Norrls;  for  appellee. 

SCHMUGKER,  J.  The  appellee  sued  the 
appellant  company  tn  ass^unpsit  in  the  su- 
perior court  of  Baltimore  city  upon  a  policy 
of  Insarance  issued  by  It  upon  the  life  of 
ber  son,  George  H.  Gardiner.  The  verdict 
And  Judgment  below  were  in  her  favor  for 
tile  full  amount  of  the  policy,  and  the  com- 
pany took  the  present  appeal. 

The  policy  sued  on  Is  of  the  now  familiar 
dass  which  fnmlsb  Indemnity  to  a  desig- 
nated beneficiary  for  loss  accruing  from  ac- 
cidental and  external  injtirles,  fatal  or  other* 
wise,  to  the  assured.  The  expressions  em- 
ployed in  the  earlier  part  of  the  policy  limit 
the  liability  of  thb  company  to  losses  result- 
Ing  from  external  acidental  agencies  "inde- 
pendently of  all  other  causes,"  but  In  a 


later  clause  of  the  document  a  modified  lia- 
bility Is  distinctly  assumed  for  loss  from 
"Injury  fatal  or  otherwise  or  disability  due 
wholly  or  In  part,  directly  or  Indirectly,  to 
disease  or  bodily  Infirmity."  The  portion  of 
the  policy  providing  for  that  modified  re- 
sponsibility of  the  company  Is  known  as 
clause  "h."  and  is  In  the  following  language: 
"In  event  of  injury  or  loss,  fatal  or  other- 
wise, of  which  there  shall  be  nb  external  or 
Tlslble  mark  on  the  lM>dy,  or  Injury,  fatal 
or  otherwise,  or  disability  due  wholly  or  In 
part  directly  or  Indirectly  to  disease  or  bodi- 
ly Infirmity,  •  •  •  then  and  In  all  such 
cases  referred  to  In  this  paragraph  the  limit 
of  the  company's  liability  shall  be  one-fifth 
of  the  amount  which  would  otherwise  be 
payable  under  this  policy  anything  herein 
to  the  contrary  notwithstanding."  The  dec- 
laration In  .the  case  before  us  only  avers  an 
Insurance  against  death  resulting  directly 
and  Independently  of  all  other  causes  from 
bodily  Injuries  effected  through  external, 
violent  and  accidental  means,  bnt  declares 
upon  the  policy  designating  It  by  Its  number 
and  date. 

There  Is  bnt  one  bill  of  exceptions  In  the 
record,  and  that  Is  to  the  court's  action  on 
the  prayers.  The  plaintiff  offered  but  one 
prayer,  which  the  court  granted.  It  asked 
the  cotnrt  to  Instruct  the  Jury  "that  If  they 
shall  find  from  the  evidence  that  on  October 
20,  1906,  George  H.  Gardiner  was  Insured  In 
the  defendant  company  against  death  by  ac- 
cident and  that  upon  that  date  the  said 
George  H.  Gardiner  sustained  an  Injury 
through  being  struck  by  a  bale  of  hay  upon 
the  back  or  side,  and  that  upon  the  day  fol- 
lowing said  'accident  there  was  a  welt  upon 
his  back,  and  that  on  the  fourth  day  after 
the  accident  an  examination  of  the  said 
Gardiner  by  two  practicing  physicians  dis- 
closed a  tremor,  tension,  and  sensitiveness  of 
the  muscles  of  the  back,  and  that  on  the 
27th  day  of  October,  1006,  the  said  George  H. 
Gardiner  died  of  acute  nephrttis,  caused  by 
tte  said  accident  and,  if  they  shall  furthw 
find  that  said  Gardiner  was  at  the  time  of 
said  accident  and  until  his  death  free  from 
disease,  except  acute  nephritis,  caused  by  the 
accident  and  that  from  and  after  the  said 
accident  he  was  unable  to  perform  his  duties, 
then  their  verdict  may  be  for  the  plaintiff." 
The  court  rejected  the  defendant's  first  and 
third  prayers,  and  granted  Its  second  prayer 
as  modified  and  Its  fourth  prayer  as  origi- 
nally offerekl.  The  first  of  these  prayers 
asked  the  court  to  take  the  case  from  the 
Jury  for  want  of  legally  sufficient  evidence 
to  entitle  the  plaintiff  to  recover.  The  sec- 
ond placed  upon  the  plaintiff  the  burden  of 
proof  that  the  death  of  the  insured  waef 
caused  by  external,  violent  and  accidental 
means,  and  concluded  with  the  words:  "And, 
If  those  Injuries  alone  did  not  occasion  his 
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death,  tben  the  verdict  must  be  for  the  de- 
fendant" The  court  struck  out  the  con- 
clnding  words,  and  granted  the  prayer  as 
thus  modified.  The  third  prayer  declared 
that  If  the  Jury  found  from  the  evidence  that 
at  the  time  of  the  accident  the  Insured  was 
suffeiing  from  a  pre-existing  disease,  In  the 
absence  of  which  the  accident  would  not 
have  caused  his  death,  and  that  he  died  be- 
cause the  accident  aggravated  the  disease  or 
the  disease  aggravated  the  effects  of  the 
accident,  then  their  verdict  must  be  for  the 
defendant  There  la  evidence  in  the  record 
tending  to  show  the  following  state  of  facts: 
The  assured  was  an  unmarried  colored  man 
about  40  years  of  age,  who  had  been  employ- 
ed for  more  than  6  years  prior  to  his  death 
at  the  Warwick  stables  in  Baltimore  city. 
He  was  a  person  of  unusual  strength,  in  ap- 
parently good  health,  and  was  uniformly  In- 
dustrious and  attentive  to  his  duties.  He 
took  an  occasional  drink  of  Uquor,  but  was 
not  intemperate  In  his  habits.  On  Saturday 
afternoon,  October  20,  1806,  when  he  was  at 
work  on  the  ground  floor  of  the  stable,  a 
bale  of  hay  was  thrown  down  the  hatchway 
from  an  upper  story  of  the  building,  and 
struck  the  ground  nearby  him,  and  then,  re- 
bounding, struck  him  on  the  back,  and 
knocked  him  down.  He  was  picked,  up  by 
his  fellow  workman  ahd  complained  of  pain 
In  his  back  where  the  hay  struck  him.  He 
showed  his  back  to  one  of  them,  Harrison 
Hayden,  who  testified  that  he  saw  a  bruise 
there,  and  rubbed  it  with  liniment  Gardi- 
ner remained  at  tiie  stable  the  remainder  of 
the  afternoon,  and  wanted  to  go  on  with  his- 
work,  but  his  comrades  would  not  permit 
him  to  do  so.  After  going  home  on  Saturday 
evening,  he  never  returned  to  the  stable, 
but  after  sufiTerlng  for  some  days  from  acute 
nephritis  accompanied  by  violent  convulsions, 
died  on  October  27th.  Dr.  B.  B.  Iglehart,  a 
physician  and  surgeon  of  10  years'  practice 
and  an  Instructor  of  surgery  in  the  Johns 
Hopkins  Medical  School,  testified  that  he,  in 
company  with  Dr.  Frank  Smith,  examined 
Gardiner  after  his  accident  and  that  he  gave 
evidence  of  having  received  an  injury.  The 
doctor  said,  in  that  connection:  "I  found  a 
definite  muscle  spasm  on  the  right  of  his 
back  and  some  tenderness  on  pressure  over 
his  back  on  the  left  side."  That  to  his  mind 
the  man's  condition  was  entirely  consistent 
with  having  been  struck  by  a  bale  of  hay. 
A  hypothetical  question  was  then  put  to  the 
doctor  stating  the  circumstances  of  Gardi- 
ner's accident,  subsequent  illness  and  death, 
and  asking  him  to  state  with  those  facts 
before  him,  taken  in  conjunction  with  the 
facts  discovered  by  him  in  his  examination, 
what  in  his  opinion  caused  the  man's  death. 
He  replied:  "I  don't  see  how  the  accident 
can  be  ruled  out  as  the  factor  of  his  death. 
I  don't  see  how  the  accident  could  be  ruled 
out"  In  response  to  further  questions,  he 
said  that  a  blow  over  the  Iddneys  would 


cause  acute  nephritis  with  uraemic  poison- 
ing, which  frequently  produces  death.  Being 
asked  on  cross-examination  whether  be  con- 
sidered Gardiner's  Injury  as  the  sole  cause 
of  his  death,  he  replied:  "I  should  have  to 
give  a  certificate  to  that  ettect  if  I  signed 
his  death  certificate,  seeing  him  only  once 
as  I  did.  That  is  all  I  can  say.  I  should 
have  been  compelled  to  fill  out  his  certificate 
that  the  man  died  of  traumatic  nephritis, 
the  result  of  a  blow,  as  I  had  seen  him  only 
once."  Dr.  Frank  Smith  fixed  the  date  of 
the  joint  visit  of  Dr.  Iglehart  and  himself  to 
Gardiner  as  October  23,  1906,  three  days 
after  the  accident  He  expressed  views  as 
to  the  nature  and  cause  of  Gardiner's  ill- 
ness and  death  similar  to,  but  less  positive 
than,  those  of  Dr.  Iglehart.  The  record  con- 
tains, as  it  always  does  in  such  cases,  ex- 
pert medical  testimony  of  an  opposite  tenor 
introduced  on  behalf  of  the  defendant  Sev- 
eral witnesses  also  testify  that  they  saw  the 
person  of  the  assured  after  the  accident  and 
could  see  no  bruises  or  other  evidences  of 
Injury  thereon;  but  the  question  of  the 
weight  of  the  evidence  is  one  for  the  Jury. 
We  find  no  reversible  error  in  the  action  of 
the  learned  judge  below  upon  the  prayers. 
The  plaintiff's  prayer,  which  was  evident- 
ly Intended  to  refer  to  a  recovery  of  a  ver- 
dict for  a  death  of  the  assured  from  acci- 
dental canses  alone,  does  not  afiElrmatlvely 
require  the  Jury  to  find  that  his  death  was 
caused  by  the  accident  Independently  of  all 
other  causes,  but  it  does  so  In  effect  by  re- 
quiring them  to  find  that  he  died  of  acute 
nephritis  caused  by  the  accident  and,  also, 
that  he  was  at  the  time  of  the  accident  and 
until  his  death  free  from  disease  except  the 
acute  nephritis  caused  by  the  accident  It 
has  been  held  In  a  number  of  cases  that, 
where  the  death  is  from  a  disease  which  was 
itself  caused  by  the  accident  the  latter  is  to 
1)0  regarded  as  the  true  and  predominant 
cause  of  the  death,  and  the  disease  as  a 
mere  link  in  the  chain  of  causation,  and  the 
death  is  to  be  regarded  as  having  resulted 
solely  from  the  accident  independently  of 
all  other  causes.  Freeman  v.  Mercantile  Ac- 
cident Ins.  Co.,  156  Mass.  351,  30  N.  B.  1013, 
17  L.  R.  A.  753;  Delaney  v.  Modem  Accident 
Club,  121  Iowa,  528,  97  N.  W.  91,  63  L.  R.  • 
A.  603;  Fetter  v.  Fidelity  Co.,  174  Mo.  256, 
73  S.  W.  592,  61  L.  R.  A.  459,  97  Am.  St 
Rep.  560;  Horsfall  v.  Pac.  Mut  Life  Ina  Co.. 
32  Wash.  132,  72  Pac.  1028,  63  L.  R.  A.  425, 
98  Am.  St  Rep.  846;  Carey  v.  Preferred 
Accl.  Ins.  Co.,  127  Wis.  67,  106  N.  W.  1055; 
Cent  Accl.  Ins.  Co.  v.  Rembe,  220  111.  151. 
77  N.  a  123,  5  L.  R.  A.  (N.  S.)  933,  110  Am. 
St  Rep.  235;  Fidelity  &  Casualty  Co.  v. 
Johnson,  72  Miss.  333,  17  South.  2,  30  L.  R. 
A.  206,  and  cases  collected  In  note  there- 
to. The  defendant's  first  iH-ayer  was  proper- 
ly refused.  The  uncontradicted  evidence 
showed  the  occurrence  of  the  accident  to 
Gardiner  in  the  stable^  and  his  subsequent 
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lUnese  and  death.  The  testimony  of  Drs. 
Iglehart  and  Smith  was  certainly  legally 
sufficient  to  go  to  the  jury  upon  the  question 
of  the  causal  connection  between  the  acci- 
dent and  the  death  under  the  authority  of 
the  cases  above  cited  by  us,  as  well  as  the 
cases  of  City  Pass.  Railway  t.  Kemp,  61  Md. 
74,  and  P.  B.  &  W.  By.  Co.  ▼.  Mitchell,  lOT 
Md.  — ,  e&  AO.  422.  Nor  was  there  any 
error  in  modifying  the  defendant's  second 
prayer  or  In  rejecting  its  third  one,  because 
both  the  third  prayer  and  the  second  one  In 
Its  original  form  totally  disregarded  the 
operation  of  clause  "h"  of  the  policy  sued 
on,  which  made  the  company  liable  to  the 
extent  therein  stated  for  Injury,  fatal  or 
otherwise,  to  the  assured  due  wholly  or  In 
part  to  disease  or  bodily  Infirmity. 

Finding  no  error  In  the  rulings  of  the 
court  below,  we  will  affirm  the  Judgment  ap- 
pealed from. 

Judgment  affirmed,  with  costs. 

(IM  Hd.  Ill) 

STINSON  V.  ELLICOTT  CITT  ft  CliARKS- 
VILLE  CO. 

(Court  of  Appeals  of  Maryland.    Dec.  4,  190a) 

1.  Ajppkai.  and  Kbbob  (S  102*)— Dbcisiohs 
Reviewable  —  Natube  of  Decision  — Or 
Demubbeb. 

An  appeal  Ilea  from  an  order  OTermling  a 
demurrer  to  a  bill. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8§  688-698;  Dec.  Dig.  t 
102.»] 

2.  Afpeai.  and  E^rob  (i  360*)— Pboceedings 

FOB  TBANSFEB  of  CAUSB— PAYMENT  OF  FEES 

OB  Coots. 

The  right  of  appeal  from  an  order  orerral- 
ing  a  demurrer  to  a  bill  does  not  depend  upon 
the  payment  of  the  $10  and  costs  which  Code 
Pub.  Gen.  Laws  1904,  art.  16.  f  154,  requires 
to  be  paid  by  a  party  whose  demurrer  is  over^ 
ruled,  and  nonpayment  thereof  is  not  ground  for 
dismissing  the  appeaL 

[Ed.  Note.— For  othpr  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  1998;    Dec.  Dig.  I  369,*1 

3.  Injunction  (8  118*)  —  AcnoHS  fob  In- 
JtTNmONS— Pleadino— Biix. 

The  general  role  that  a  bill  in  equity  must 
contain  a  clear  statement  of  the  facts  upon 
which  plaintiff  relies  for  relief  is  applied  rig- 
orously to  a  bill  for  an  injunction. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  jig  223-242;   Dec.  Dig.  |  118.*] 

4.  Injunction  (|  118*)- Actions  foe  Injunc- 
tions—Pleading— Bru.. 

If  a  turnpike  companjr'B  right  of  way, 
sought  to  be  protected  by  an  Injunction,  is 
claimed  by  the  plaintiff  under  a  deed  or  other 
writing  from  a  third  person,  the  deed,  or  a  copy 
of  it,  should  be  filed  with  the  bill,  or  sufficient 
reason  for  its  nonproductlon  given,  and  a  bill 
which  is  defective  In  this  respect  is  demurrable. 
VEA.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  >  242;   Dec.  Dig.  S  Ha*] 

5.  INJTTNCTION  fS  118*)  —  ACTIONS  FOB  IN- 
JTJNCTIONS— Pi.EAniNQ— Bll.1.. 

If  a  turnpike  company's  right  of  way, 
songht  to  be  protected  by  an  injunction,  is  not 
claimed  under  a  deed  or  other  writing,  the 
plaintiff's  bill  should  state  how  it  acquired  Its 


rights,  and  what  they  were;  and,  if  the  plain- 
tiff's rights  as  against  the  defendant,  and  the 
width  of  its  right  of  way,  are  left  in  doubt  by 
the  bill,  it  is  demurrable. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  i!  223-242;   Dec.  Dig.  f  118.*] 

6.  Injunction    (S    118*)  —  Actions   fob   In- 
junctions—Pleading— Biix. 

A  party's  right  to  an  injunction  ought  not 
to  l>e  left  in  doubt  by  the  bill,  and  the  defend- 
ant ou$rht  not  to  be  required  to  guess  what 
plaintiff  relies  on. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  Hi  22.-{-242;    Det  Dig.  S  118.*] 

7.  EQumr  (|  223*)— Pleading -=- Demubbeb  — 

tiENERAL  DEUURBEB. 

Where  plaintifTs  right  to  an  Injunction  Is 
left  in  doubt  by  the  bill,  and  no  other  relief 
could  be  granted,  if  such  defect  did  not  exist,  a 
demurrer  to  the  bill  should  be  sustained,  though 
it  also  contains,  a  prayer  for  general  relief. 

[Ed.  Note.— For  other  cases,  see  Equity,  Dec. 
Dig.  i  228.*] 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty ;    Wm.  Henry  Forsythe,  Jr.,  Judge. 

Action  by  the  Elllcott  City  ft  Clarksvllle 
Company  against  William  H.  Stln8<m.  From 
an  order  overruling  a  demurrer  to  the  bill, 
defendant  appeals.     Reversed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARCE,  SCHMUCKBR,  BURKE, 
WORTHINGTON,  and  THOMAS,  JJ. 

Edward  M.  Hammond,  for  appellant  Jo- 
seph L.  Donovan,  for  appellee. 

BOTD,  C.  J.  This  Is  an  appeal  from  an 
order  overruling  a.  demurrer  to  a  bill  of 
complaint,  filed  by  the  appellee  against  the 
appellant  The  bill  alleges  that  the  plaintifF 
under  Its  charter  constructed  a  turnpike  road 
leading  from  Elllcott  City  to  Clarksvllle,  In 
Howard  county,  "and  that  by  virtue  of  a 
grant  from  the  late  John  R.  Clarke,  who  was 
then  the  owner  of  the  property  hereinafter 
referred  to,  and  which  Is  now  owned  by 
William  H.  Stlnson,  as  hereinafter  referred 
to,  your  complainant  was  granted  the  right 
to  go  upon  the  property  and  build  through 
and  upon  said  property  the  pike  hereinbefore 
referred  to,  and  that  tiiey  have  exercised  the 
said  right  and  privilege  for  the  past  30  years 
or  more."  It  then  alleges  that  while  the  road- 
way was  In  peaceful  possession  of  the  com- 
plainant, and  It  was  enjoying  the  privileges 
granted  by  Its  charter  "and  by  the  grant 
from  the  said  John  R.  Clarke,"  the  de- 
fendant, who  owned  and  resided  upon  the 
farm,  binding  upon  said  turnpike,  without 
the  consent  of  the  plaintiff,  and  against  Its 
protest,  with  his  servants  and  employes  en- 
tered upon  the  turnpike  and  dug  a  large 
number  of  holes  In  it,  placed  posts  In  said 
holes  from  four  to  five  feet  In  height  and 
built  a'  fence  commonly  called  a  "post  and 
rail  fence,"  and  is  about  to  build  more  t&ux 
of  a  like  character  upon  the  pike.  It  fur- 
ther charges  that  the  fence  will  greatly  less- 
en the  width  of  the  pike,  will  endanger  lives 
and  property  of  persons  having  occasion  to 
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use  it,  will  prevent  the  cleaning  of  the  drains 
and  dltcttee  in  connection  wltli  tlie  pllce,  and 
will  subject  tbe  complainant  to  great  loss 
and  Injury.  It  also  cliarges  that  the  fence  is 
BO  constructed  that  tbe  Citizens'  Telephone 
Company  has  been  compelled  to  place  its 
poles  outside  of  the  fence  and  in  the  road- 
way, which  greatly  adds  to  the  danger  of  all 
persons  using  tbe  pike,  but  it  does  not  state 
bow  that  company  acquired  the  right  to  so 
place  its  poles.  The  bill  prays  for  a  writ 
of  Injunction,  enjoining  and  prohibiting  tbe 
defendant  from  digging  holes  in  and  upon 
the  pike,  and  planting  posts  therein,  from 
constructing  the  fence,  and  commanding  him 
to  remove  the  fencing  already  constructed  by 
him  on  the  pike.  There  Is  also  a  prayer  for 
general  relief.  A  copy  of  the  charter  of  the 
plaintiff  was  filed  with  the  bill,  but  no  deed 
or  other  exhibit  A  motion  to  dismiss  the 
appeal  was  made  on  tbe  ground  that  the  ap- 
pellant had  not  paid  the  $10  and  costs  refer- 
red to  in  section  154,  art.  16,  Code  Pub.  Gen. 
Laws  1004.  That  section  provides  that  the 
■party  whose  demurrer  Is  overruled  or  with- 
drawn without  leave  of  court,  "shall  pay  to 
the  oipposite- party  the  sum  of  ten  dollars, 
and  the  costs  thereof,  and  be  In  contempt 
until  the  said  sum  of  money  and  costs  are 
fq}ly  paid,  unless  the  court  shall  otherwise 
specifically  order."  The  appellee  relied  on 
Gilbert  v.  Arnold,  30  Md.  29,  to  sustain  Its 
motion.  In  that  case  the  court  bad  an- 
nounced Its  determination  to  overrule  a  de- 
murrer which  had  been  filed,  and  to  grant  an 
injunction  prayed  for,  and  had  prepared  an 
order  to  that  efitect,  which  was  not  filed  at 
the  time  "at  the,  request,  of,  and  in  courtesy 
to,  the  solicitors  for  the  defendants,"  who 
desired  time  to  examine  into  their  right  to 
withdraw  the  demurrer  and  file  their  answer, 
after  tbe  opinion  had  been  announced  and 
the  order  signed.  Tbey  then,  without  leave  of 
the  court,  filed  an  order  with  the  clerk  with- 
drawing thje  demurrer,  and  filed  their  answer, 
.On  the  same  day  the  order  of  the  court  over- 
ruling the  demurrer  and  granting  the  injunc- 
tion was  placed  on  file.  This  court  held  that, 
as  tbe  defendants  Were  in  contempt  for  the 
nonpayment  of  the  fine  and  costs,  tbey  bad 
no  right  to.  file  their  answer,  and  the  court 
below  was  Justified  In  acting  upon  tbe  bill 
and  exhibits  without  considering  the  answer; 
but,  as  it  appeared  that  the  fine  and  costs 
were  paid  before  tbe  appeal  was  taken,  tbe 
answer  would  be  considered  "in  so  far  as  to 
entitle  tbe  defendants  to  the  right  of  appeal 
from  the  order  granting  the  writ  of  Injunc- 
tion." That  had  reference  to  the  statute, 
now  section  27,  art  5,  Code  Pub.  Gen.  Laws 
1904,  which  required  the  answer  of  the  party 
appealing  from  a^  order  granting  an  injunc- 
tion to  be  first  filed.  It  Is  manifest  that  that 
decision  does  not  sustain  the  motion  to  dls- 
palss  this  appeal  The  question  involved  was 
tjhe  right  to  file  an  answer,  without  leave  of 
tbe  court,  after  withdrawing  a  demurrer 
wttbont  first  obtaining  leave  to  do  so.    Such 


action  of  the  defendants  pnt  fhem  In  eoa- 
tempt  by  the  terms  of  the  statute,  and  they 
bad  no  right  to  file  their  answer  without  ob- 
taining leave  of  the  court — at  least  until 
they  purged  themselves  of  the  contempt  by 
paying  the  $10  and  costs.  No  such  question 
could  have  arisen  in^this  case,  as  the  court 
below  expressly  granted  leave  for  tbe  defend- 
ant to  file  an  answer ;  and,  unless  it  was  sat- 
isfied that  the  demurrer  was  Intended  for 
vexation  and  delay,  the  court  was  directed 
by  section  153,  art  16,  to  require  tbe  de- 
fendant to  file  an  answer.  But,  beyond  all 
that,  the  very  question  Involved  In  this  ap- 
peal is  whether  tbe  court  t>elow  rightfully 
overruled  the  demurrer — the  result  of  which 
action,  if  sustained,  not  only  required  the 
defendant  to  answer,  but  subjected  it  to 
the  payment  of  the  fine  and  costs.  That  a 
defendant  may  appeal  from  an  order  over- 
ruling a  demurrer  to  a  bill  of  co&plalnt  is 
settled  by  Chnppell  v.  Funk,  57  Md.  465,  Hy- 
attsvllle  V.  Smith,  105  Md.  821,  66  AU.  44, 
and  other  cases  In  this  state,  and  it  has  nev- 
er  been  thought  necessary  for  this  court  to 
Inquire  whether  tbe  $10  and  costs  were  paid 
before  entertaining  the  appeal,  which  would 
be  proper.  If  not  necessary,  If  the  right  of 
appeal'  depended  upon  the  payment  of  them. 
Rucb  a  rule  would  require  a-  defendant  to 
do.  In  part,  what  he  Is  asking  this  court  to 
determine  whether  the  court  below  rightfully 
required  him  to  do.  The  motion  to  dismiss 
seems  to  assume  that  If  a  bond  bad  been 
given  to  stay  the  operation  of  the  order,  the 
motion  could  not  have  prevailed,  as  It  alleges 
that  no  such  bond  had  been  given,  but  a  bond 
is  only  given  to  stay  the  operation  of  en 
order  or  decree,  and  the  question  whether 
th<j  $10  and  costs  can  be  collected  pending 
this  appeal  is  not  Involved  In  this  case,  but 
merely  whether  the  appeal  will  lie.  As  we 
have  no  doubt  as  to  the  latter,  the  motion 
to  dismiss  tbe  appeal  will  be  overruled,  with- 
out relying  on  the  fact  that  there  Is  nothing 
In  this  record  to  show  that  the  fine  and  costs 
have  net  been  paid. 

Without  deeming  It  necessary  to  enter 
into  a  discussion  of  tbe  question  as  to  how  a 
right  of  way  can  be  acquired  by  such  a  cor- 
poration as  the  appellee,  or  whether  a  grant 
must  be  In  writing  and  executed  as  provided 
by  article  21,  Code  Pub.  Gen.  Laws  1904,  as 
tbe  appellant  has  done  in  his  brief.  It  would 
seem  to  be  dear  that  we  must  either  construe 
the  language  of  the  bill  to  mean  that  the 
grant  was  acquired  by  deed  or  some  Instru- 
ment in  writing,  or  we  must  hold  that  the 
bill  failed  to  Inform  the  court  how  it  was 
acquired.  It  certainly  does  not  give  any  def- 
inite information  as  to  what  was  acquired, 
for  It  might  be,  so  far  as  the  bill  discloses, 
either  a  narrow  or  a  wide  strip  of  land,  and 
In  either  event  some  part  of  the  land  that 
was  not  In  fa^t  acquired.  As  is  said  In  Mil- 
ler's Eq.  Proc.  687,  "The  general  rule  that 
every  bill  In  equity  must  contain  a  clear 
statement  of  the  facts  upon  which  the  plain- 
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tiff  rdies  for  rdief  to  airplled  with  mncb  rig- 
or to  a  bill  for  an  iojnnctlon,"  and  It  was 
impoeslble  for  the  defendant  to  ascertain 
from  tbls  bill  what  the  plaintiff's  rights  to 
the  property  were,  or  were  d aimed  to  be. 
If  we  assume  that  It  meant  to  allege  that  the 
plaintiff  claimed  under  a  deed  or  other  writ- 
ing from  John  R.  Clarke,  then  a  copy,  or  the 
original,  should  have  been  filed,  or  some  suf- 
ficient reason  for  Its  nonproductlon  given. 
Bankey  ▼.  Abrahams,  28  Md.  588,  Miller  y. 
Balto.  Go.  Marble  Company,  62  Md.  642; 
Baltimore  w.  Coates,  8S  Md.  5S1,  87  Atl.  18. 
That  such  omission  Is  ground  for  demurrer  Is 
decided  In  Miller  t.  Marble  Co.,  snpra,  where 
It  Is  said  that  the  defect  is  not  waived  by 
the  demurrer,  for  It  "admits  only  the  truth 
of  the  facts  stated  In  the  bill,  so  far  as  they 
are  relevant  and  well  pleaded."  If,  on  the 
other  hand,  the  plaintiff  does  not  rely  on  a 
deed  or  a  contract  in  writing,  the  bill  should 
state  how  It  did  acquire  the  rights  sought 
to  be  protected,  and  what  they  were;  for, 
even  If  It  be  true  that  the  plaintiff  had  ac- 
quired a  right  of  way  over  this  land  from 
Clarke,  there  may  still  be  some  question 
whether  It  so  acquired  It  as  to  be  binding  on 
the  defendant,  or  whether  it  acquired  such 
a  width  as  to  authorize  a  court  of  equity 
to  grant  an  injunction  against  the  defendant 
from  constructing  the  fence  complained  of  or 
compelling  him  to  remove  that  already  con- 
structed. When  a  party  seeks  the  aid  of 
a  court,  by  a  writ  of  injanctlon,  his  right 
to  It  ought  not  to  be  left  in  doubt  by  the 
allegations  of  the  bill,  and  the  defendant 
ought  not  to  be  required  to  guess  what  the 
plaintiff  does  rely  on.  The  bin  should  be 
more  specific  on  that  Important  subject  than 
this  one  Is. 

As  under  the  allegations  of  the  bin  no  re- 
lief coald  be  granted  other  than  that  of  an 
Injunction,  if  the  defect'  above  pointed  out 
did  not  exist,  the  prayer  for  general  relief 
can  be  of  no  avail,  and  for  the  reascms  we 
have  given  the  demurrer  ought  to  have  been 
sustained.  We  wUi  remand  the  case  so  that 
the  lower  court  can  grant  leave  to  amend 
the  bill.  If  desired  by  the  plaintiff. 

Order  reversed,  and  cause  remanded;  the 
appellee  to  pay  the  costs,  above  and  bdow. 


(MS  Hd.  682) 

FRALINOER  v.  COOKS). 

IConrt  of  Appeals  of  Maryland.    Nov.  20, 1008.) 

J.   MtTNtCIPAt      COBPOBATIOITS      ({      667*)      — 

Btbexts— OBANomo  to  Aluet— Cohtbaots 

—Rights  or  Orrr. 

Where  an  agreement  waa  made  by  property' 
owners  on  a  street  to  clone  the  street  and  make 
It  into  an  alley,  and  in  puranance  of  that  agree- 
ment tlie  recommendation  was  nlaced  before  the 
city  conncU  and  acted  on  ana  the  alley  con- 
•tructed,  the  city  bad  the  some  power  over  the 
alley  as  any  other  alley  in  the  city,  and  could 


grant  minor  privileges,  snch  as  the  erection  in 
the  alley  of  bay  windows,  etc. 

[E<d.  Note.— For  other  caxes,  see  Mnnicipal 
Corporations,  Cent.  IMg.  (  1448;    Dea  Dig.  I 

2.  MURIOIPAI,  COBFOBATIONS  ({  667*)  —  Bi«- 
CXOACHMENTS    ON    AlXET— STATUTES. 

Baltimore  City  Charter  (Laws  1896,  p. 
241,  c.  123,  as  amended  by  Laws  1900,  p.  117, 
c.  109),  authorizing  the  erection  of  encroach- 
menta  on  an  alley  on  notice  being  given  to  the 
adjoining  property  owners  of  the  filing  of  the 
application  therefor,  U  not  merely  directory  as 
to  notice ;  and,  where  notice  is  not  given,  the 
appearance  of  a  property  owner  by  attorney, 
after  the  application  has  been  acted  upon,  ia  not 
equivalent  to  notice  previously  given. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1443  l  Dec.  Dig.  ( 
667.»] 

3.  MtTNICrPAI,  COBPOBATTOWS  (§  6G7*)  —  Er- 
CBOAOHIfSNTS  ON  ALLET— APPLICATION— NO- 
TICE—"ADJOINING  Pbopebtt  Owners." 

Baltimore  City  Charter  (Laws  1808,  p. 
241,  c.  123,  as  amended  by  Laws  1900.  p.  117, 
c.  109),  provides  that  the  board  of  estimates 
may  grant  minor  privileges,  such  as  the  erec- 
tion on  alleys  of  bay  windows,  steps, .  etc.,  on 
the  service  of  a  copy  of  the  application  therefor 
on  the  "adjoining  property  owners"  before  fil- 
ing the  application  with  the  board.  Held, 
that  service  need  not  be  made  on  an  owner  of 
property  on  the  opposite  side  of  the  alley,  since 
the  quoted  words  referred  to  property  owners 
on  the  same  sidt  of  the  alley,  whether  the  fee 
be  in  the  city  or  in  the  property  owners. 

[Sd.  Note.— For  other  cases,  see .  Mnnicipal 
Corporations,  Cent  Dig.  i  1443;  Dec.  Dig.  | 
667.* 

Fbr  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  189,  190.] 

4.  MuwiciPAi,  Cobporattons  (!  671*)  —  At- 

I.BTB  —  ENOBOAOHMENTS  —  INJUNCTIVE      RK- 
UKP. 

Where  encroachm^tts  are  erected  on  an  air 
ley  in  pursuance  of  lawful  permits  from  the 
city,  any  damage  or  inconvenience  resulting  to 
another  pro^rty  owner  therefrom  is  damnum 
al>sqDe  injuria  and  gives  no  ground  for  injunc- 
Oon. 

TEd.  Note. — For  other  cases,  see  Sluniclpal 
Corporations,  Cent  Dig.  {{  1447-1450;  Dec 
Dig.  «  071.*] 

5.  MuNTrTPAi,  Cobporattons  n  C71*)  —  En- 

OBOACIIMENTS   ON    ATUIT  —  DaMAOES  —  iN- 
JtmCTIVE  RR.IEr. 

Where  a  property  owner  on  an  alley  with- 
out a  permit  from  the  city  erects  a  fence  en- 
croaching on  the  alley  from  1%  to  3  inches,  and 
the  fence  causes  no  special  damages,  either  ac- 
tual or  threatened,  to  a  complaining  property 
owner  on  the  alley,  injunotire  relief  will  be  de- 
nied, especially  where  it  is  shown  that  com- 
plainants fence  also  encroaches  on  the  alley. 

fBd;  Note.— For  other  cases,  see  Municipal 
CorpoTBtlons,  Cent  Dig.  H  1447-14S0;  Dec. 
Dig.  {  671.*1 

6.  iNJUNcnow  (I  18*)<— Gboonds  — Tbiviai. 
Wbongb. 

A  writ  of  Injunction  should  not  be  issued 
for  trivial  or  nominal  wrongs. 

[Ed.  Note.— For  oth^r  cases,  see  Injunction, 
Gent  Dig.  |  13;   Dec  Dig.  <  18.*] 

Appeal  from  Circuit  Court  of  Baltimore 
City;  Thos.  Ireland  Elliott,  Judge. 

Action  by  Anna  E.  Frallnger  against  Theo- 
dore Cooke  to  enjoin  encroachments  on  an 
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alley.    From  an  order  dissolving  the  injunc- 
tion, complainant  appeals.    AflSrmed. 

Argued  before  BOYD,  0.  J.,  and  BRIS- 
COE, PEARCE,  SOHMUCKER,  BURKE, 
THOMAS,  WORTHINGTON,  and  HENRY, 
JJ. 

Allen  C.  Olrdwood  and  Henry  Duffy,  tot 
appellant    Vernon  Cook,  for  appellee. 

HENRY,  J.  The  appellant,  who  was  the 
plaintiff  below,  is  the  owner  of  a  lot  abut- 
ting on  what  was  formerly  Myers  street,  a 
public  highway  of  Baltimore  city,  and  the 
appellee  is  the  owner  of  a  lot  abutting  on 
the  opposite  side  of  the  same  street.  The 
principal  thoroughfare  in  that  section  of  the 
city  is  Fort  aTenue,  which  runs  parallel  with 
Myers  street,  and  only  about  30  feet  distant 
therefrom.  Myers  street  was  formerly  about 
40  feet  wide,  but  extended  only  a  short  dis- 
tance, connecting  Covington  street  with  Jack- 
son street,  and  it  was  deemed  advantageous 
to  the  property  owners  on  both  sides  there- 
of that  it  should  be  narrowed,  leaving  open 
only  a  10-foot  alleyway.  In  pursuance  of 
this  plan,  the  following  agreement  was 
made:  "In  consideration  of  the  sum  of  one 
dollar  In  Her  of  damages  and  provided  the 
bed  of  Myers  street  reverts  to  me,  I  hereby 
agree  to  grant  and  assign  to  the  signers  of 
.the  annexed  petition,  owners  of  property 
binding  on  Myers  St.  from  Covington  to 
Jackson  St.,  according  to  and  in  proportion 
to  their  respective  interest  in  said  property, 
whether  fee  simple  or  leasehold,  all  my  right 
and  Interest  In  a  strip  of  land  of  the  width 
of  their  respective  lots  and  with  a  depth 
southerly  seven  feet  to  a  ten-foot  alley,  there 
situate,  for  the  use  of  the  property  binding 
thereon;  and  I  further  agree  to  move  all 
fences  of  all  the  signers  of  the  annexed  peti- 
tion, pave  the  balance  of  their  yards  and 
pave  the  said  ten-foot  alley  opposite  their 
said  lots.  And  I  further  agree  to  indemnify 
and  save  harmless  the  said  signers  of  the 
annexed  petition  from  any  loss  or  damage 
arising  from  any  assessments  for  benefit  or 
any  other  charges  whatever.     Witness  my 

hand  and  seal  this  day  of  Se » 

Nineteen  hundred  and  three.  Theodore 
Cooke.  [Seal.]"  And  the  following  peti- 
tion, or  recommendation,  signed  by  all  the 
owners  of  property  abutting  on  the  aforesaid 
street,  about  20  in  number,  including  the  ap- 
pellant, was  presented  to  the  mayor  and  city 
council  of  Baltimore  city:  "We,  the  under- 
signed, owners  of  property  on  Myers  St, 
hereby  recommend  that  the  mayor  and  city 
council  of  Baltimore  city  close  said  Myers 
St,  upon  the  following  conditions:  Ist  That 
an  alley  10  feet  wide,  located  7  feet  south  of 
the  southern  outline  of  our  property,  be  left 
open  for  the  nne  of  our  said  proper^.  2nd. 
That  if  the  bed  of  said  Myers  St,  after 
closing  the  said  St.,  should  revert  to  Theo. 
Cooke,  the  said  Theo.  Cooke  will  grant  the 
respective  signers  the  said  lots,  in  lieu  of 


said  damages,  a  strip  of  land  of  the  width  of 
their  respective  lots  and  with  a  depth  of 
seven  feet  to  the  said  10-foot  alley,  and  that 
the  said  Theo.  Cooke  shall  move  all  fences, 
pave  the  balance  of  our  yards  and  pave  the 
said  10-foot  alley,  and  further  agree  to  indem- 
nify and  save  harmless  the  undersigned  from 
any  loss  or  damage  arising  from  any  assess- 
inents  for  benefits,  or  any  other  charges 
whatever."  Acting  upon  the  recommenda- 
tion, Myers  street,  was  closed  by  the  city 
council,  leaving  open  an  alleyway  10  feet 
wide,  as  aforesaid.  The  appellee>  fulfilled  all 
the  terms  of  the  agreement  on  his  part  to 
be  performed,  but  it  is  charged  in  the  bill  of 
complaint,  hereinafter  referred  to,  that  he 
"has  lately  commenced  the  erection  of  a 
store  and  dwelling  at  the  southeast  corner  of 
Covington  street  and  the  10-foot  alley  laid 
out  In  accordance  with  the  agreement,  and 
has  encroached  on  said  alley  in  no  less  than 
seven  different  places,  namely,  bay  window 
at  corner  1  foot  on  said  all^;  base  of  side 
bay  yrindow  6^  inches  in  the  alley,  and  the 
total  projection  above  ground  3  feet  3  Inches; 
one  doorway,  with  step  in  alley;  S  cellar 
areaways,  each  1  foot  1  inch  on  alley,  and 
running  3  feet  3  inches;  fence  from  1%  to 
3  inches  in  alley."  The  appellant  filed  her 
bill  of  complaint  in  the  circuit  court  fm:  Bal- 
timore city,  seeking  to  enjoin  the  comple- 
tion of  said  building,  with  the  encroachments 
in  the  alley  as  aforesaid.  The  court  direct- 
ed the  injunction  to  issue,  and  the  appellee, 
the  defendant  below,  after  answering  the 
bin,  moved  for  the  dissolution  of  the  In- 
junction. Testimony  wa;B  taken,  and  at  the 
hearing  the  court  dissolved  the  injunction, 
and  from  sudi  ordw  of  dissolution  an  appeal 
has  been  taken  to  this  court 

The  testimony  shows  that  the  appellee  ob- 
tained permits,  executed  In  the  usual  form, 
from  the  board  of  estimates  for  the  erection 
of  all  the  alleged  encroachments  on  the  al- 
ley, except  the  fence,  paying  therefor  the 
amounts  charged  by  the  city  for  such  privi- 
leges, but  that  no  copy  of  the  application 
was  served  upon  the  appellant  before  the 
filing  of  the  same  with  the  board  of  esti- 
mates, though  after  the  granting  of  the  per- 
mits, the  appellant's  attorney  appeared  be- 
fore the  said  board,  and  urged  the  revoca- 
tion of  the  same,  and  that  notwithstanding 
such  protest  the  board  declined-  to  revoke 
them.  By  the  charter  of  Baltimore  city 
(Laws  1898,  p.  241,  c.  123,  as  amended  by 
Laws  1900,  p.  117,  c.  106)  the  mayor  and 
city  council  are  given  ample  power  over  the 
streets,  bridges,  lanes,  alleys,  and  thorough- 
fares of  the  city,  and  the  board  of  estimates, 
by  section  37  of  said  charter.  Is  given  power 
to  grant,  upon  application,  permits  for  the 
erection  on  said  streets  and  alleys  at  "bay 
windows,  hitching  posts,  areaways,  stei>s, 
storm  doors,"  etc.,  all  of  which  are  denomi- 
nated as  "minor  privileges,"  "provided,  how- 
ever, that  copies  of  said  application  be 
served  upon  the  adjoining  property  owners 
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by  said  applicant  before  filing  said  applica- 
tion before  said  board."  It  is  obvious  that 
when  Myers  street,  originally  40  feet  wide, 
was  narrowed  to  a  10-foot  alley,  in  pursu- 
ance of  the  agreement  and  recommendation 
aboye  set  fortli,  the  alley  became  subject  to 
municipal  control  In  the  same  manner  as 
otber  streets,  lanes,  and  alleys  of  the  city. 
There  is  nothing  In  the  proceedings  for  dos- 
ing the  street,  nor  in  the  agreement  of  the 
appellee,  to  Indicate  a  dltfereot  purpose,  or 
that  such  alley  should  become  the  private 
property  of  the  abutting  owners.  It  became 
subject  to  the  same  regulations  and  uses, 
under  city  control,  as  the  original  street  was,' 
and  there  is  no  contractual  relation  between 
the  parties  hereto  which  would  forbid  the 
appellee  or  any  other  person,  owning  prop- 
erty thereon,  from  applying  for  and  receiv- 
ing such  privileges  as  respects  the  alleyway 
as  the  dty  had  the  right  to  grant.  The 
primary  and  essential  character  of  the  alley 
as  a  highway  being  undisturbed,  and  the 
right  to  grant  the  franchises  specified  being 
conceded,  the  point  is  made  that  the  permits 
were  unlawful  because  no  copy  of  the  ap- 
plication was  served  upon  the  appellant  be- 
fore it  was  filed  with  the  board  of  estimates, 
as  called  for  by  the  charter  of  the  city.  We 
cannot  adopt  the  view  suggested  by  the  ap- 
pellee that  this  requirement  as  to  notice  was 
merely,  directory,  or  that  the  subsequent  ap- 
pearance of  Mrs.  Frallnger,  by  attorney,  be- 
fore the  board  of  estimates,  and  the  action 
of  the  board  on  the  protest  then  made,  was 
equivalent  to  notice  previously  given.  In 
this  connection  we  may  adopt  the  language 
of  the  court  in  the  case  of  Baltimore  City  v. 
Poole.  97  Md.  71,  54  Atl.  683:  "The  section 
contemplates  a  hearing  before  action  is  tak- 
en, when  the  mind  Is  open  and  unbiased, 
and  not  after  action  when  an  ex  parte  con- 
duBlon  has  been  reached,  and  the  natural 
and  Inevitable  disposition  to  sustain  the  posi- 
tion taken  has  been  aroused." 

But  we  think  the  solution  of  the  difficulty 
turns  upon  the  point  as  to  whether  the  ap- 
pellant, whose  property  abutted  on  the  same 
street  as  that  of  the  appellee,  and  directly 
opposite  thereto,  was  an  adjoining  property 
owner  within  the  meaning  of  the  law. 
While  the  record  does  not  show  as  to  wheth- 
er the  fee  of  the  street,  which  separates  their 
properties,  Is  owned  by  the  city  or  the  ap- 
pellee, yet.  If  It  should  appear  that  It  belong- 
ed to  the  latter,  subject  to  the  public  ease- 
ment. It  would  be  extremely  technical,  and 
would  be  straining  the  law  beyond  a  reason- 
able construction  to  hold  that  the  two  prop- 
erties adjoined.  We  think  this  section  is 
soundly  interpreted  by  the  board  of  esti- 
mates in  holding  that  it  refers  to  property 
adjoining  on  the  same  side  of  the  street,  and 
not  to  property  abutting  on  the  same  street, 
but  on  the  opposite  side  thereof.  This  Inter- 
pretation is  borne  out  by  the  signification  of 
tba  word  "adjoining,"   wliich  carries  with 


It  the  idea  of  actual  contact  and  toucli,  as 
well  as  by  the  reason  of  the  law  itself  con- 
cerning these  privileges,  which  ordinarily 
only  affect  the  convenience  of  property 
owners  on  the  same  side.  Entertaining  this 
view,  we  hold  that  the  appellant  was  not 
entitled  to  notice  of  the  application,  and 
that,  the  appellee  belng^  the  owner  of  the 
adjoining  property  on  each  side  of  the  prop- 
erty to  be  improved,  no  formal  notice  was 
necessary,  and  that  therefore  the  permits 
mentioned  were  lawfully  granted  by  the 
board  of  estimates,  and  the  alleged  encroach- 
ments were  lawfully  erected  by  the  appellee. 
Under  these  circumstances,  we  think  the  prin- 
ciple laid  down  by  this  court  In  the  case  of 
Garrett  v.  Janes,  65  Md.  260,  3  Atl.  597, 
cited  in  both  briefs,  is  applicable.  There  a 
structure  to  be  used  as  a  portico  was  erected 
by  Garrett  In  front  of  his  residence  on 
Mount  Vernon  Pla'ce,  In  Baltimore,  extending 
9  feet  from  the  building  line,  in  conformity 
with  a  special  ordinance  of  tie  city  relating 
to  Mount  Vernon  Place,  passed  by  virtue  of 
proper  legislative  authority.  On  a  bill  filed 
to  restrain  the  erection  of  such  a  structure, 
the  court  held  that  it  was  lawfully  erected; 
and,  even  If  some  measure  of  inconvenience 
was  suffered  by  the  complainant,  who  was 
an  adjoining  property  owner,  such  damage 
was  damnum  absque  Injuria,  and  afforded  no 
case  for  legal  redress.  In  the  case  we  are 
now  considering  there  was  no  special  ordi- 
nance respecting  Myers  street,  but  the  board 
of  estimates  was  directly  authorized  by  the 
Legislature,  upon  the  conditions  mentioned 
In  the  act,  to  grant  permits  for  such  privi- 
leges as  have  been  hereinbefore  enumerated 
on  any  street  or  alley  of  the  city.  The  en- 
croachments on  the  alley  were  lawfully 
erected  by  the  appellee;  and.  as  in  our  opin- 
ion It  falls  In  with  the  dedslon  announced  in 
the  Garrett  >.  Janes  Case,  supra,  it  Is  un- 
necessary for  us  to  consider  the  point  raised 
In  the  briefs  and  In  the  argument  as  to 
whether  the  damage  to  the  appellant  was  of 
such  a  substantial  character  as  to  entitle  her 
to  the  remedy  for  which  the  suit  was  insti- 
tuted. 

Bui  this  latter  point  Is  Involved  when  we 
come  to  consider  the  fence,  tor  which  no 
permit  was  obtained,  and  which  extends,  ac- 
cording to  the  testimony,  firom  1^  to  3 
inches  on  the  alley.  There  was  no  testimony 
to  show  that  this  fence  caused  the  com- 
plainant any  special  damage  whatever,  dther 
actual  or  threatened,  and  It  appears  from  the 
record  that  the  fence  of  the  appellant  also 
encroached  a  few  Inches  on  the  same  alley. 
Both  were  perhaps  unintentionally  located, 
and  were  apparently  unobjectionable,  as 
the  appellant  herself  testifies  that  the  en- 
croachment was  impwceptible  to  her,  and 
that  she  was  not  aware  the  fence  was  on 
the  alley  until  the  surrey  was  made.  Cer- 
tainly it  does  not  Infiict  upon  the  complain- 
ant such  a  BUbetantial  or  Irreparable  injuir 
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as  vronld  call  ,for  the  Interposition  of  a  court 
of  equity.  The  writ  of  injunction  should  not 
be.issued  for  mere  trifling  or  nominal  wrongs. 
Cyc.  vol.  1,  p.  173;  Fort  ▼.  Groves,  29  Md. 
188;  Purdy  v.  Manhattan  Electric  Railway 
Ck>.,  36  N.  Y.  St  Rep.  46,  18  N.  T.  Supp.  295; 
Woodbury  ▼.  Marine  Society,  80  Me.  18,  87 
AU.  323. 
Decree  affirmed,  with  costs. 

(109  Hd.  U7) 

BENTON  V.  STOKB5S. 
(Oonrt  of  Appeals  of  Maryland.    Dec.  9,  1908.) 

1.  Appkai.  and  EsnoB  (§  32*)— Decisiohs  Re- 
TiEWABLE  —  Gases  Obioxnatiro  bevobb 
Justices  or  the  Peace. 

No  appeel  lies  to  the  Supreme  Court  from 
the  action  of  the  circuit  court  on  appeal  from  a 
justice  of  the  peace  if  the  justice  has  jurisdic- 
tion. 

[EA,  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  32.*] 

2.  LANDLOBD  and  TENANT  (§  303*)— Pboceed- 
INGS  TO  KeCOVEB  POSSESSION— JuBTIOBS  OF 
THE   PeACB-^UHISDICTION. 

Under  Code  Pub.  Gen.  Laws  1901,  art. 
53,  {  1,  providinz  that  a  lessor  desiring  to  re- 
ponsess  himself  alter  the  expiration  of  ue  term 
shall  give  notice  in  writing  to  the  tenant,  and, 
if  the  tenant  refuses  to  comply,  the  lessor,  his 
heirs,  executors,  administrators,  or  assigns,  may 
make  complaint  in  writing  to  a  justice  of  the 
peace,  a  notice  to  quit  and  a  complaint  to  recov- 
er possession,  signed  by  the  lessor's  agent,  were 
sufficient  to  confer  jurisdiction  on  the  justice. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  i  303.*] 

3.  Pbincipai.  and  Agent  ({  25*)— Lease— Es- 
toppel. 

Where  a  tenant  slgiied,  and  occupied  prem- 
ises under,  a  lease  reciting  that  R.  and  F.  were 
the  landlord's  agents  to  rent  the  property,  the 
tenant  was  estopped  to  deny  such  authority. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  S  44;    Dec  Dig.  f  25.*] 

4.  Pbincipai,  and  Agent  (f  100*)— Agent 
FOB  Landlobd— Pbeshmed  Attthoritt. 

A  landlord's  agent  having  authority  to  rent 
property  is  presumed  to  -have  authority  to  give 
notice  to  quit  to  the  tenant. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec  Dig.  {  100.*] 

5.  Pbinoipai,  and  Agent  (§  171*)— Acts  of 
Agent— Ratification. 

Where  a  landlord  declared  In  a  petition  to 
a  justice  of  the  peace  that  she  had  madb  the 
lease  and  gave  a  notice  to  quit,  she  thereby  rati- 
fied the  ^ct  of  her  agent  in  making  the  lease 
and  giving  such 'notice. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  i  655 ;  Dec  Dig.  f  171.*] 

6.  Justices  of  the  Pbacx  ($  97*)— Repbx- 
sentation  of  LrrioANT  bt  Counsel. 

A  petition  bv  a  landlord  to  recover  posses- 
sion In  a  suit  before  a  justice  of  the  peace  was 
properly  signed  by  her  counsel ;  it  appearing  to 
have  been  her  petition,  and  the  prayer  for  relief 
being  In  her  behalf. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §  333;   Dec.  Dig.  i  97.*] 

Appeal  from  Circuit  Court,  Prince  George's 
<3ounty. 

Action  by  NelUe  B.  Stokes  against  Wil- 
liam H.  Benton.    From  a  Judgment  of  the 


circuit  court  affirming  a  Judgment  of  a  Jus- 
tice of  the  peace  directing  restitution  of  cer- 
tain premises,  defendant  appeals.  Dismissed. 
Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEABCB,  SCHMUCKER,  BURKE,  THOM- 
AS, and  WORTHINGTON,  JJ. 

T.  Van  Clagett,  for  appellant  O.  B.  Ck>l- 
vert,  for  appellee. 

SCHMUCKER,  X  This  ts  an  appeal  from 
a  Judgment  of  the  circuit  court  for  Prince- 
George's  county,  which  affirmed  upon  appeal 
the  decision  of  a  Justice  of  the  peace  award- 
ing restitution  of  certain  demised  premises 
to  the  appellee  as  landlord.  The  proceeding 
before  the  Justice  had  been  taken  by  the  ap- 
pellee against  the  appellant  as  her  tenant 
under  the  provisions  of  article  53,  Code  Pub. 
Gen.  Laws  1004,  relating  to  tenants  holding 
over.  At  the  trial  of  the  case  in  the  circuit 
court,  the  appellant  moved  to  quash  the  pro- 
ceedings for  want  of  Jurisdiction  In  the  Jus- 
tice of  the  peace  to  entertain  them,  but  the 
court  overruled  the  motion,  and  affirmed 
the  Judgment  The  appellant  then  appealed 
from  the  ordei:  overruling  the  motion  to 
quash  and  from  the  Judgment  of  affirmance. 

The  vital  question  presented  for  our  deter- 
mination by  the  record  is  whether  the  Justice 
had  Jurisdiction  of  the  proceeding  Instituted 
before  him;  for,  if  he  had,  it  is  settled  by 
numerous  decisious  of  this  court  ttiat  no  ap- 
peal lies  to  us  from  the  action  of  the  circuit 
court  upon  the  appeal  from  the  Justice  to  that 
tribunal.  Cole  v.  Hynes,  46  Md.  184;  Herz- 
berg  V.  Adams,  39  Md.  312 ;  Mears  v.  Remare, 
33  Md.  250 ;  Darrell  v.  Biscoe,  94  Md.  684,  51 
AtL  410;  Hopkins  v.  P.  W.  &  B.  R.  B.  Co.,  94 
Md.  257,  61  Atl.  404;  Both  T.  State,  88  Md. 
524,  43  Atl.  769.  The  material  facts  appear- 
ing from  the  record  are  as  follows:  On  July 
12,  1006,  a  written  lease  under  seal  for  the 
demised  premises,  consisting  of  an  improved 
lot  of  land  in  Hyattsville,  was  made  between 
the  parties  to  this  appeal  for  the  term  of  one 
year,  to  begin  on  July  30,  1906,  at  the  rent 
therein  stipulated  payable  in  monthly  install- 
ments, with  a  provision  that  the  lease  was 
to  continue  In  force  from  term  to  term,  with 
the  right  to  either  party  to  terminate  it  at 
the  end  of  any  term  "by  giving  at  least  sixty 
days'  previous  notice  thereof  in  writing." 
This  lease  recited  on  its  face  that  it  was  made 
"between  Rogers  &  Farden,  agents  for  Nellie 
E.  Stokes,  landlord,  and  Wm.  H.  Benton,  ten- 
ant" On  May  20,  1907,  Rogers  &  Farden,  as 
agents  of  the  appellee,  served  on  the  appel- 
lant a  notice  to  quit  the  premises  at  the  end 
of  the  year  on  July  30th  midnight  This  no- 
tice was  In  the  usual  form,  and  was  signed 
"Rogers  ft  Farden,  agents  for  Nellie  E. 
Stokes."  On  September  19,  1907,  the  tippti- 
lant  filed  with  Arthur  Carr,  a  Justice  of  the 
peace  for  Prince  George's  county,  her  peti- 
tion, alleging  her  ownership  of  Qie  demised 
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premises,  their  occupancy  by  the  appellant  as 
her  tenant  for  a  term  vrhich  expired  at  mid- 
night on  July  81,  1907,  the  service  upon  him 
of  the  notice  to  quit,  and  his  refusal  to  give 
up  the  premises.  The  petition  concluded 
with  a  prayer  for  a  summons  against  the 
appellaiit,  requiring  him  to  show  cause  why 
restitution  of  the  premises  should  not  be 
made  to  th«  petitioner.  This  petition,  al- 
though in  the  name  of  the  appellee  "Nellie  B. 
Stokes,"  was  not  signed  by  her,  but  by 
"James  C.  Rogers,  Atty.  for  Nellie  E.  Stokea." 
Upon  the  filing  of  the  petition,  summons  was 
issned  as  prayed  for  against  the  appellant, 
and,  he'  failing  to  appear  in  response  thereto, 
the  case  was  adjourned  for  one  week,  and 
then,  after  "trial  had"  before  the  Justice,  the 
Judgment  for  the  restitution  was  rendered, 
from  which  the  appeal  to  the  circuit  conrt 
was  taken. 

No  objection  is  made  by  the  appellant  to 
the  contents  of  the  notice  to  quit  or  the  peti- 
tion to  the  Justice.  The  two  grounds  stated 
by  him  in  his  motion  to  quash  the  proceed- 
ings in  the  circuit  court,  and  relied  on  In 
his  brief  in  this  court,  for  denying  the  Ju- 
risdiction of  the  Justice  of  the  peace  to  en- 
tertain the  appellee's  petition,  are  that  nei- 
ther the  notice  to  quit  nor  the  petition  to  the 
Justice  were  signed  by  the  appellee  herself, 
and  that,  therefore,  they  failed  to  so  comply 
with  the  provisions  of  article  53,  C!ode  Pub. 
Gen.  Laws  1904,  as  to  give  the  Justice  Juris- 
diction. We  do  not  regard  either  one  of 
these  grounds  of  objection  as  sound.  Section 
1,  art.  53,  Code  Pub.  Gen.  Laws  1904.  pro- 
vides both  for  giving  the  notice  to  quit  and 
filing  the  petition  to  the  Justice  of  the  peace. 
Its  language  Is:  "In  all  cases  where  any  In- 
terest In  real  estate  shall  be  let  or  leased  for 
any  definite  term  or  at  will  and  the  lessor 
his  heirs,  executors,  administrators  or  as- 
signs shall  desire  to  repossess  the  same  after 
the  expiration  of  the  term  for  which  it  was 
demised  and  shall  give  notice  in  writing  one 
month  before  the  expiratfon  of  said  term  or 
determination,  of  said  will,  to  the  tenant  or 
the  person  actually  in  possession  of  the  prem- 
ises to  remove  from  the  same  at  the  end  of 
mid  term,  and  if  the  said  tenant  or  person 
In  actual  possession  shall  refuse  to  comply 
therewith  the  lessor,  his  heirs,  executors,  ad- 
ministrators or  assigns  may  make  complaint 
thereof  in  writing  to  any  Justice  of  the  peace 
of  the  county  wherein  such  real  estate  is 
filtnata"  It  is  to  be  observed  that  this  sec- 
tion merely  authorizes  the  lessor  to  "give  no- 
tice In  writing"  to  tbe  tenant  at  the  time 
therein  mentioned,  and,  in  tbe  event  of  the 
refnaal  of  the  tenant  to  comply  therewith, 
"to  make  complaint  thereof  in  writing"  to  the 
Jastice  without  specifying  the  form  of  the  no- 
tice or  the  method  of  Its  service,  or  Indicat- 
ing the  style  xtr  details  of -the  complaint  to 
be  made  to  the  Justice  other  than  to  require 
both  to  be  In  writing.  It  does  not  in  terms 
require  either  instrument  to  be  signed  by  the 
landlord  In  person.    ITfider  these  circumstan- 


ces, It  must  be  presumed  that  the  Legislature 
Intended  that  the  notice  to  tbe  tenant  must 
be  such  as  to  clearly  inform  him  by  whom 
or  on  whose  behalf  it  was  sent,  to  what  proi>- 
erty  It  related,  and  of  what  facts  It  was  in- 
tended to  inform  him. 

In  Cook  V.  Creswell,  44  Md.  581,  it  was 
contended  that  a  landlord's  notice  to  quit, 
almost  identical  in  terms  with  tbe  one  now 
before  us^  was  bad  because  it  was  addressed 
to  and  served  upon  the  tenant's  husband,  in- 
stead of  the  tenant  herself,  but  our  predeces- 
sors held  It  to  l>e  good,  saying  in  that  con- 
nection: "A  notice  to  quit  will  be  held  good 
If  upon  the  whole  it  is  Intelligible  and  so  cer- 
tain that  the  tenant  cannot  reasonably  mis- 
understand It  An  obvious  mistake  in  some 
part  will  not  invalidate  it,  if  it  la  otherwise 
so  explicit  that  the  party  receiving  It  cannot 
be  misled.  *  •  •"  In  Clark  v.  Kellher, 
107  Mass.  406,  the  notice  was  addressed  to 
John  Clark,  whose  full  name  was  Thomas  B. 
Clark.  Ames,  J.,  in  considering  this  mistake, 
uses  the  following  language:  "The  notice 
to  quit  was  sufficient  and  lawful  both  in  sub- 
stance and  tbe  mode  of  service.  There  was 
no  uncertainty  as  to  the  party  from  whom  it 
emanated  or  the  tenement  to  which  It  ap- 
plied, and  there  could  have  been  no  doubt 
that  It  was  Intended  for  the  family  who  oc- 
cupied that  tenement"  Upon  the  principles 
thus  announced,  there  can  be  no  doubt  of  the 
sufficiency  of  the  notice  now  nnder  considera- 
tion. 

The  appellant  having  signed  and  sealed  the 
lease  of  July  12,  1006,  and  gone  Into  posses- 
sion of  and  occupied  the  demised  premises 
under  and  b^  virtue  of  that  lease.  Is  estopped 
from  denying  tbe  truth  of  the  recital  contain- 
ed on  its  face  that  Rogers  &  Farden  were 
the  agents  of  the  appellee  to  rent  tbe  proper- 
ty. A  landlord's  agent  having  authority  to 
rent  a  property  is  presumed  to  have-  like  au- 
thority to  give  to  the  tenant  a  notice  to  quit 
24  Cyc.  1331;  McClung  v.'McPherson,  47  Or. 
73,  81  Pac.  667,  82  Pac.  13.  Furthermore,  the 
appellee  as  landlord  subsequently  ratified  the 
act  of  her  agent  In  making  tbe  lease  and  giv- 
ing the  notice  to  quit  by  declaring  In  her 
petition  to  the  Justice  Of  tbe  peace  that  sbe 
bad  made  both  of  them.  It  is  equally  clear 
that  the  signing  of  the  petition  to  the  Justice 
by  the  counsel  of  the.  appellee  was  both  ap- 
propriate and  sufficient  It  professed  on  its 
face  to  be  her  petition,  and  the  prayer 
for  relief  was  on  her  behalf.  It  was  said  in 
the  opinion  of  this  court  In  Welkel  v.  Cate, 
58  Md.  105,  that  the  office  of  Justice  of  the 
peace  has  never  been  considered  a  court  of 
law  because  a  conrt  of  law  within  tbe  mean- 
ing of  the  Constitution  is  a  conrt  of  record: 
yet  that  office  Is  almost  as  old  as  the  com- 
mon law  itself.  Originally  justices  of  the 
peace  were  merely  conservators  of  tbe  peace, 
but  at  an  early  day  In  England  they  were  in- 
vested by  statute  with  limited  Judicial  pow- 
ers in  both  civil  and  criminal  matters.  They 
are  classed  among  Judicial  officers  by  the  Con- 
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stitutlon,  wblch  provldefl  for  their  appoint- 
ment, and  declares  that  their  jurisdiction 
shall  be  the  same  which  they  theretofore  ex- 
ercised or  should  thereafter  be  prescribed  by- 
law. A  litigant  is  not  required  to  conduct 
proceedings  before  them  by  counsel,  but  it 
has  long  been  a  recognized  method  of  prac- 
tice to  do  so,  and  we  think  that  the  filing  of 
her  petition  by  the  appellee  over  the  signa- 
ture of  her  counsel  in  the  present  case  consti- 
tuted a  compliance  with  the  requirements  of 
article  68,  Code  Pub.  Oen.  Laws  1904,  in 
that  connection.  As  the  Justice  of  the  peace 
before  whom  the  present  proceedings  were 
instituted  had  JurlBdlctlon  to  entertain  them, 
the  judgment  of  the  circuit  court  affirming 
his  decision  was  final,  and  no  appeal  lies 
therefrom  to  this  court,  and  the  ptesent  ap- 
peal must  be  dismissed. 
Appeal  dismissed,  with  costs. 


(75  N.  H.  138) 
DRESSER  V.  TOWN  OP  HOPKINTON. 

(Supreme  Court  of  New  Hampshire.    Merri- 
mack.   Ded,  1908.) 

Taxation   ft  274*)  —  Personal  Peopebty  — 

Place— Rksidence  of  Owner. 

Under  Pnb.  St.  1901,  c.  58,  |  1,  providing 
that  personal  property  shall  be  taxed  to  the 
owner  at  the  place  of  his  residence,  and  under 
sectioua  10,  1a  16,  and  18,  excepting  from  sec- 
tion 1  animals  and  stock  in  trade,  vessels,  and 
boats,  wood,  lumber,  etc.,  a  steam  derrick  used 
in  the  erection  of  a  mill  by  the  owner  in  a  place 
other  than  his  residence  is  not  subject  to  tax 
in  such  latter  place;  the  exceptions  not  cover- 
ing steam  derricks. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §  448;   Dec.  Dig.  |  274.*] 

» 

Exceptions  from  Superior  Court,  Merri- 
mack County;   Wallace,  Chief  Justice. 

Petition  by  John  W.  Dresser  against  the 
Town  of  Hopklnton  to  abate  a  tax.  From  a 
judgment  abating  the  tax,  defendant  brings 
ezceptiona     ExcepjUons  overruled. 

April  1,  1907,  the  defendants  assessed 
against  the  plaintiff  a  tax  of  $9.50  upon  a 
steam  derrick  which  was  then  in  that  town 
for  a  temporary  purpose,  being  used  there 
in  the  erection  of  a  mill.  On  that  date,  and 
for  more  than  20  years  previously,  the  plain- 
tiff had  his  residence  and  domicile  in  Frank- 
lin. He  was  duly  notified  of  tlie  tax,  sea- 
sonably applied  to  the  selectmen  for  an 
abatement,  and,  upon  their  refusal,  season- 
ably filed  his  petition.  In  1907  he  was  taxed 
on  the  same  property  in  Franklin.  Upon  the 
foregoing  facts  it  was  ordered  that  the  tax 
be  abated,  and  the  defendants  excepted. 

Leach,  Stevens  &  Couch,  for  plaintiff. 
Dudley  ft  Lows,  for  defendant 

BINOHAM,  J.  As  a  rale,  personal  prop- 
erty is  taxable  In  the  town  in  which  the 
owner  resides.  Pub.  St  1901,  c.  66,  {  1;  Kent 
V.  Exeter,  68  N.  H.  489,  44  Atl.  607.    There 


are,  however,  exceptions  to  tbls  rale  (Pnh 
St  1901,  c.  56,  SS  10,  12,  16.  18;  Conn.  River 
Lumber  Co.  v.  Columbia,  62  N.  H.  286;  Coe 
V.  Errol,  62  N.  H.  303 ;  Winkley  r.  Newton, 
67  N.  H,  80,  36  Atl.  610,  35  L.  R.  A.  756; 
Wlnnipiseogee  Paper  Co.  v.  Northfleld,  67  N. 
H.  865,  29  AtL  453;  Conn.  Valley  Lumber 
Co.  V.  Monroe,  71  N.  H.  473,  62  AtL  940); 
but  no  provision  of  law  making  an  exception 
of  the  cl^ss  of  property  here  in  question  has 
been  pointed  out,  and  an  examination  of  the 
statutes  has  disclosed  none.  The  abatement 
was  properly  granted. 
Exception  overruled.    All  conconedL 

(76  N.  H.  US) 
LAWREJNCB  ▼.  TOOTHAKER  et  aL 
(Supreme  Court  of  New  Hampshire.    (3oob. 
Dec.  1,  1908.) 

1.  MUNICIPAI,    COBFOBATIONB    (|    170*) — CON- 

TBACT8— LrABiLrrr  of  Officers— Evidbrcb. 
Evidence  held  not  to  support  a  finding  that, 
when  a  city  board  of  education  contracted  with 
an  architect  to  draw  plans  for  a  schoolhouse^ 
the  members  of  the  board  intended  to  bind  them- 
selves nersoDally,  or  that  the  architect  nnder- 
stood   Chat  they  so  intended. 

[Ed.  Note.— For  other  cases,  see  Mnnicipal 
(Corporations,  Cent  Dig.  H  380,  891 ;  Dec.  Dig. 

§  m*] 

2.  MtTNIOIPAL  COBPOBATIONS  (|  170*)— OFFI- 
CERS —  Contract  —  Notice  ,of  Statottobt 
Power. 

Where  a  person  cootracted  with  a  dtr 
board  of  education  in  its  official  capacity,  he  was 
chargeable  with  knowledge  whether  the  board 
had  statutory  power  to  make  the  contract  wblch 
would  ordinarily  be  a  question  of  law,  and,  the 
contract  not  bemg  within  the  board's  authority 
to  make,  he  could  not  recover  thereon  from  the 
memibers  of  the  board  personally,  where  both 
parties  acted  in  good  faith,  believing  the  board 
bad  the  requisite  authority,  in  the  absence  of 
their  guaranty  of  their  authority. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  381;  Dec.  Dig.  { 
170.*] 

Exceptions  from  Superior  Court,  Coos 
County;    Chamberlain,  Judge. 

Action  by  Archibald  I.  Lawrence  against 
Oliver  H.  Toothaker  and  others.  Verdict 
for  plaintiff,  and  case  transferred  from  the 
superior  court  on  defendants'  exception.  Ex- 
ception sustained,  and  verdict  set  aside. 

I^e  evidence  tended  to  show  the  following 
facts:  The  plaintiff  is  an  architect  and  the 
defendants  constituted  the  board  of  educa- 
tion in  Berlin  at  the  time  of  the  contract  la 
question.  The  defendants  requested  the 
plaintiff  to  make  plans  for  a  school  building 
to  take  the  place  of  one  which  had  been 
burned,  and,  after  some  negotiations  between 
the  parties,  a  contract  was  agreed  upon  for 
bis  employment  'Soon  afterward  the  de- 
fendants notified  the  plaintiff  to  cease  work- 
ing on  the  plans,  as  they  did  not  wish  to 
use  them.  He  replied  that  he  should  hold 
them  to  the  contract  He  charged  his  serv- 
ices to  the  city  of  Berlin,   and  understood 
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tliat  h«  was  dealing  witb  tbe  board  of  edu- 
catloa  In  a  suit  against  tbe  city  on  this 
account  be  was  unsnccessfnl,  upon  tbe 
ground  tbat  the  board  of  education  bad -no 
autborlty  to  bind  the  city.  Both  parties  act- 
ed In  good  faith  In  making  the  contract 

Scott   Sloane,    for   plalntlfT.     Matthew   J. 
Ryan  and  Bdmnnd  Sullivan,  for  defendants. 

WALKER,  3.  The  evidence  Is  not  suffi- 
cient to  support  a  finding  that  at  tbe  time  tbe 
contract  was  made  the  defendants  Intended 
to  blud  themselves  personally,  or  that  tbe 
plaintiff  understood  they  did.  No  express 
promise  on  the  part  of  the  defendants  was 
made,  and  It  was  not  suggested  by  tbe  plain- 
tiff that  the  defendants  were  to  be  deemed 
the  responsible  contracting  parties.  Nor  Is 
there  any  evidence  that  the  defendants  sup- 
pressed any  material  facts  relating  to  their 
authorization  to  bind  the  city.  Both  parties 
acted  in  good  faith,  upon  the  assumption 
that  the  defendants  were  anthorized  to  make 
the  contract  as  representatives  of  the. city; 
and.  In  accordance  with  that  understanding, 
tbe  plaintiff  gave  credit  to  tbe  city.  It  may  be 
conceded  that  the  defendants,  as  the  board 
of  education,  had  no  authority  to  contract 
with  the  plaintiff  for  and  In  behalf  of  the 
city,  and  that  the  attempted  exercise  of  such 
authority  was  futile.  But  It  does  not  follow 
that  the  defendants  bound  ■themselves  to 
pay  for  the  plalntlfTs  services.  Ogden  t. 
Raymond,  22  Conn.  379,  384,  58  Am.  Dec. 
429.  The  board's  want  of  statutory  power  to 
do  what  it  attempted  to  do  was  as  within  tbe 
cognizance  of  the  plaintiff  as  that  of  the 
defendants.  Richards  ▼.  Columbia,  55  N.  H. 
96,  99;  Spragne  v.  Cornish,  59  N.  H.  161. 
The  plaintiff  was  cbai'geable  virith  knowledge 
of  their  official  limitations;  and,  having 
volnntarlly  contracted  with  them  in  their 
official  capacity  and  given  credit  to  the  city 
for  the  performance  of  the  contract,  he  Is  in 
no  position  to  claim  that  the  defendants  are 
personally  responsible  on  the  contract.  In 
the  absence  of  an  express  promise  by  tliem 
to  incur  that  responsibility,  unless  the  law 
wonld  imply  a  promise  of  guaranty  that  they 
had  the  requisite  power.  But  "where  all 
the  facts  and  circumstances  surrounding  the 
case  are  known  to  both  the  agent  and  third 
party,  but  there  Is  a  mutual  mistake  as  to 
a  matter  of  law — as  the  principal's  liability 
or  the  legal  effect  of  the  agent's  written  au- 
thority— tbe  agent  cannot  be  held  personally 
responsible  by  reason  of  the  mere  fact  that 
tbe  principal  cannot  be  held,  unless  the  agent 
by  some  apt  expression  guarantees  tbe  con- 
tract or  assumes  it  himself."  2  CL  &  Sk. 
Ag.  582b;  Jefts  v.  York,  10  Gush.  (Mass.) 
392.  And  this  principle  of  law  is  equally  ap- 
plicable when  pnbllc  officers,  like  the  defend- 
ants, assume  to  bind  the  public  by  their  con- 
tracts with  third  parties.  Their  authority  is 
statutory;   and  whether  their  attempted  ex- 


ercise of  It  in  a  particular  case  Is  authorized 
is  ordinarily  a  question  of  law,  which  the 
other  contracting  party  has  ample  opportuni- 
ty to  Investigate  and  decide  for  himself.  If 
for  any  reason  he  Is  unwilling  to  incur  that 
risk,  an  express  guaranty  by  the  other  that 
he  acts  within  the  scope  of  his  authority 
would  be  necessary  to  render  the  latter  lia- 
ble on  the  contract  Underbill  v.  Gibson,  2 
N.  H.  352,  9  Am.  Dec.  82;  Brown  v.  Rund- 
lett  13  N.  H.  360;  Famam  v.  Davis,  32  N. 
H.  302.  Cases  like  Weare  v.  Gove,  44  N. 
H.  196,  do  not  conflict  with  this  result.  It 
was  there  expressly  recognized  (page  197  of 
44  N.  H.)  that  the  agent  cannot  be  held 
"where  the  promisee,  being  fully  Informed 
of  the  facts  upon  which  the  assumed  au- 
thority rests,  forms  his  own  judgment  and 
contracts  for  and  relies  upon  the  engage- 
ment of  the  principal  alone.  In  such  a  case 
It  would  be  unjust  that  tbe  agent  should  be 
hound  because  such  was  not  the  contract" 

As  the  reported  evidence  negatives  the  Idea 
that  the  parties  intended  that  the  defendants 
should  be  individually  liable  on  the  contract, 
and  as  there  is  no  evidence  that  they  guaran- 
teed their  authority,  or  were  grullty  of  any 
fraud  upon  the  plaintiff,  the  defendants'  mo- 
tion for  a  verdict  should  have  bef n  granted. 

Exception  sustained.  Verdict  set  aside. 
All  concurred. 

(76  N.  B.  lU) 
DANFORTH  ▼.  FISHER. 
(Supreme  Court  of  New  Hampshire.    Hillsbor- 
ough.   Nov.  4,  190a) 

1.  Masieb  and  Servant   (S  302*)— Injueies 
TO  Third   Pxbsons— Deviation  from  In- 

BTBUCnONB.   ■ 

Where  a  chauSenr  was  told  to  take  defend- 
ant's automobile  to  a  hotel  at  a  specified  time, 
and,  instead,  takes  the  automobile  in  another 
direction  to  call  on  a  friend,  and,  while  re- 
tu-ming,  mns  a^inst  plaintiff's  horse,  which 
ran  away  and  injured  plaintiff,  defendant  is  not 
liable  for  the  injuries,  a  master  not  being  liable 
for  an. injury  caused  by  his  servant  not  acting 
within  the  scope  of  his  employment. 

[Ed.  Note.— Fop  other  cases,  see  Master  and 
Servant  Cent  Dig.  I  1220;   Dec.  Dig.  «  302.*] 

2.  Mastbb  and   Skbvant  (f  302*)— Danosb- 

OUS  INSTBUVENTALITIES — ArTOltOBILB. 

The  owner  of  an  automobile  is  not  liable 
for  injuries  resulting  from  its  use  merely  be- 
cause he  is  tbe  owner,  and  regardless  of  wheth- 
er the  peison  In  charge  of  the  automobile  was 
acting  nnder  his  directions  at  the  time  of  the 
accident. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1217-1221 ;  Dec  Dig.  t 
302.*] 

3.  Master  and  Servant  (8  802*)— Injuries 
TO  Thibd  Persons— lNC0](PirrENor  or  Sebv- 

ANT. 

Knowledge  by  the  owner  of  an  automobile 
that  his  chauffeur  is  a  reckless  driver  will  not 
make  the  owner  liable  for  injuries  which  occur- 
red at  a  time  when  the  chauffeur  was  using  the 
automobile  for  his  own  use,  contrary  to  the  di- 
rections of  the  owner. 

[Ed.  Note.— For  other  cases, -see  Master  and 
Servant  Cent  Dig.  S  1220;   Dec.  Dig.  {  302.*] 
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BxceptloDB  firom  Snperlor  Court,  Elllsbor- 
ODgh  County;   Chamberlln,  Judge. 

Action  by  Clarence  Oanforth  against  Fred 
W.  Fisher  for  personal  Injuries  received  by 
being  thrown  from  his  wagon  in  the  running 
away  of  bis  team,  which  was  run  Into  by 
defendant's  automobile.  A  nonsuit  was  or- 
dered and  plalntUC  excepts.  EiXceptlon  orer- 
ruled. 

Osgood  &  Osgood,  for  plaintiff.  Branch  & 
Branch,  for  defendant. 

YOUNG,  J.  1.  However  it  may  be  In  oili- 
er Jurisdictions,  In  this  state  the  test  to  de- 
termine whether  a  master  is  liable  to  a 
stranger  for  the  consequences  of  his  serv- 
ant's misconduct  is  to  inquire  whether  the 
latter  was  doing  what  he  was  employed  to 
do  at  the  time  he  caused  the  injury  com- 
plained of.  If  he  was,  the  fact  that  he  was 
not  doing  it  in  the  way  expected  Is  immate- 
rial. Rowell  y.  Railroad,  68  N.  H.  358,  44 
Atl.  488.  But,  If  at  the  time  he  did  the  act 
which  caused  the  injury  he  was  not  acting 
within  the  scope  of  his  employment,  the  mas- 
ter is  not  liable.  Cordner  t.  Railroad,  72  N. 
H.  413,  57  Atl.  634;  Turley  v.  Railroad,  70 
N.  H.  348,  47  Atl.  261 ;  Searle  v.  Parke,  68 
N.  H.  811,^  Atl.  744;  Page  v.  Hodge,  63  N. 
H.  610,  4  Atl.  805;  Andrews  v.  Green,  62 
N.  H.  436;  Grimes  t.  Keene,  62  N.  H.  330, 
335 ;  Wilson  v.  Peverly,  2  N.  H.  648.  At  6 
o'clock  on  the  day  of  the  accident  McCauley, 
who  was  employed  by  the  defendant  as  a 
chauffeur,  took  the  automobile  from  the 
place  where  it  was  kept,  drove  to  the  defend- 
ant's store,  and  awaited  orders.  He  was 
told  to  get  bis  supper  and  to  be  at  the  New 
City  Hotel  with  the  automobile  at  a  quarter 
before  7  o'clock.  After  he  bad  eaten  supper. 
Instead  of  taking  the  car  to  the  hotel  ac- 
cording to  the  defendant's  order,  he  drove  to 
West  Manchester,  a  mile  or  two  distant  from 
bis  boarding  place,  and  in  an'opposlte  direc- 
tion from  the  hotel,  for  the  purpose  of  call- 
ing upon  a  friend.  At  the  time  of  the  acci- 
dent be  liad  finished  his  call,  and  was  on  his 
way  to  the  hotel.  Altbongb  the  evidence 
((hows  that  McCauley  was  the  defendant's 
servant,  and  that  he  drove  the  automobile 
against  the  plaintiff's  horse  and  caused  the 
animal  to  run  away,  it  also  shows  that  be 
took  the  automobile  without  the  defendant's 
permission  and  went  with  it  on  an  errand  of 
his  own;  that  he  was  acting  for  himself, 
and  not  for  the  defendant,  at  that  time.  As 
It  cannot  be  found  from  the  evidence  that 
McCauley  was  doing  what  he  was  employed 
to  do  at  the  time  the  plaintiff  was  injured, 
there  was  no  error  In  the  order  of  nonsuit. 

2.  The  plaintiff  contends  that  the  law  of 
this  state  on  the  subject  Is  not  in  harmony 
with  the  view  which  obtains  in  most  com- 
mon-law Jurisdictions.  That  his  contention 
is  not  well  founded  will  appear  from  an  ex- 
amination of  the  authorities.  Peristein  v. 
Company,  177  Mass.  580,  69  N.  B.  194,  52 
L.  B.  A  959;    McCarthy  r.  Tlmmlns,  178 


Mass.  878,  69  N.  B.  1038,  86  Am.  St  Bep. 
490;  Stone  v.  HUIs,  45  Conn.  44>  29  Am. 
Rep.  635 ;  Flske  v.  Enders,  73  Conn.  388,  47 
Atl.  681;  Doran  v.  Thomsen,  74  N.  J.  Law, 
445,  66  Atl.  897;  Quigley  v.  Thompson,  211 
Pa.  107,  60  Atl.  506;  Lotz  v.  Hanlon.  217 
Pa.  339,  66  Atl.  525,  10  L.  R.  A  (N.  S.)  202, 
118  Am.  St.  Bep.  022;  Thorp  v.  Minor.  109 
N.  C.  152,  13  S.  E.  702 ;  Lewis  v.  Amorous,  3 
Ga.  App.  50,  59  S.  &  338;  Beanme  ▼.  New- 
comb,  124  Mich.  137,  82  N.  W.  806;  Beynolds 
V.  Buck,  127  Iowa,  601,  103  N.  W.  948 ;  •  Sta- 
ter r.  Company,  97  Minn.  305,  107  N.  W.  133; 
Evans  v.  Company,  121  Mo.  App.  266,  101  8. 
W.  1132;  Jones  v.  Hoge,  47  Wash.  663,  92 
Pac.  433,  14  L.  B.  A.  (N.  S.)  216;  Patterson 
V.  Kates  (C.  C.)  152  Fed.  481;  26  Cyc.  1538; 
20  Am.  &  Eng.  Ena  Law,  163  et  seq.;  34 
Cent.  Dig.  tit  Master  &  Servant,  Sg  1219. 
1220. 

3.  The  defendant  Is  not  liable  merely  be- 
cause be  was  the  owner  of  the  automobile 
by  which  the  plaintiff  was  Injured.  If  the 
Legislature  can  enact  that  an  automobile  or 
its  owner  shall  be  liable  for  any  injury  the 
driver  may  do  to  others  whenever  the  latto' 
would  be^  it  has  not  seen  fit  to  do  so.  Nor 
is  there  any  force  in  the  plaintUCs  conten- 
tion that  the  owner  of  an  automobile  Is  lU- 
ble  to  strangers  in  the  same  way  and  to  the 
same  extent  he  would  be  if  it  were  a  wild 
animal.  If  it -were  the  law  of  this  state  that 
pne  who  has  a  dangerous  element  or  a  wild 
animal  en  bis  premises  is  liable  for  all  the 
damage  it  does  after  escaping  from  his  oon^ 
trol,  that  rule  would  have  no  application  to 
the  facts  here  presented-  In  this  case  'the 
automobile  did  not  esca^  from  the  defend- 
ant's control.  It  was  takeiKfrom  him  by  Mc- 
Cauley. There  is  nothing  int^erently  danger- 
ous about  An  automobile  sJty  more  than 
about  an  axe.  Both  are  harmle.ss  so  long  as 
no  one  attempts  to  use  them,  ai^d  both  are 
likely  to  injure  tbose  who  come  tin  contiu^ 
with  them  when  they  are  used  for\the  pur- 
pose for  which  they  were  intendei0-  The 
case  does  not  stand  exactly  as  it  vv^rald  If 
the  defendant  had  employed  McCauW  ^'> 
care  for  his  horse,  and  the  latter  had  driven 
the  animal  to  West  Manchester,  and  l^t  It 
unhitched  in  the  street  while  he  made  a^call 
upon  his  friend.  In  such  case,  if  the  h()rse 
ran  away  and  Injured  a  third  person,  tb^ere 
would  be  a  basis  for  the  argument  that  ijc- 
Cauley's  wrongful  act  in  driving  the  hoiW 
to  West  Manchester  was.  the  occasion,  an9 
his  leaving  it  unhitched  was  the  cause  ot 
the  injury.  Hayes  t.  Wilklns,  194  Mass.  223l 
80  N.  El  449,  9  L.  B.  A  (N.  8.)  1033,  120^ 
Am.  Bt  Rep.  549;  Ritdiie  v.  Waller,  63 
Conn.  155,  28  Atl.  29,  27  L.  R.  A  161,  38  Am.' 
St  Bep.  361 ;  Loomls  v.  Holllster,  75  Conn.  < 
275,  53  AtL  679;  Joel  v.  Morison,  6  Car.  & 
P.  601. 

4.  If  It  were  conceded  that  McCauley  was  \ 
a  reckless  operator  and  that  the  defendant  ' 
was  aware  of  that  fact,  it  could  not  be  found 
that  the  continued  employment  ot  a  careless 
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■ervaot  hf  the  defendant  was  the  legal  cause 
of  the  plalntUTB  Injury.  Knowledge  that 
McCauIey  was  habitually  careless  In  the  op- 
eration of  the  automobile  has  no  tendency  to 
prove  that  the  defendant  ought  to  have 
known  or  anticipated  that  he  would  steal 
the  vehicle,'  or  use  It  for  his  OTicn  purposes 
contrary  to  the  owner's  explicit  order;  and, 
unless  that  fact  Is  found,  it  cannot  be  said 
that  the  defendant's  fault  in  employing  a 
chaufFeur  whom  he  knew  to  be  reckless  was 
the  cause  of  the  plalntUTs  Injury. 

The  question  whether  the  plaintiff  could 
racover  If  the  defendant  had  known  Mc- 
Qauley  was  likely  to  use  the  automobile 
without  permission  la  not  In  issue,  and  no 
opinion  is  Intended  to  be  expressed  thereon. 

Exceptton  overruled.    All  concurred. 


McCABTEB,  Atty.  Gen.,  v.  DUNOAN  et  aL 

^nit  «t  Chancery  of  New  Jersey.     Dea  7, 
1908.) 

1.  iHJuncnoR  (I  92*)— Subjects  of  Rklikf— 
Ubk  of  Pubuo  Pbofebtz. 

Equity  will  hesitate  to  interfere  by  pre- 
Hminary  injunction  with  the  management  of  an 
annory  bniidiDg,  where  the  persons  intrusted 
with  the  management  thereof  are  manifestly 
exercising  in  good  faith  their  best  judgment  and 
discretion  in  the  use  of  the  building. 

(E^  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  S  164;   Dec.  Dig.  {  92.*] 

2.  Militia  ((  17*)— Use  of  Abmobt— Injunc- 
tion. 

The  use  of  an  armory  building  erected  for 
the  militia  for  amusement  purposes  is  lawful, 
where  it  can  be  said  reasonably  that  the  amuse- 
ments are  essential  to  the  needs  of  the  militia, 
and  the  use  is  not  injurious  to  the  property 
itself;  and  where  an  amusement  conducted  in 
the  buildin|[  can  reasonably  be  said  to  be  neces- 
sary to  mamtain  the  interest  of  the  membets  of 
the  militia,  or  tends  to  aid  the  procurement 
of  re-enlistments  or  in  procuring  new  enlist- 
ments, equity  will  not  interfere. 

[Ed.  Note.— For  other  cases,  see  Militia,  Dec 
Dig.  {  17.*] 

&  Militia  {§  17*)- Usx  of  Abm<»t— Irjunc- 

TION. 

The  fact  that  an  amusement  conducted  in 
an  armory  building  was  of  such  a  nature  that 
the  meml)erB  of  the  militia  could  not  participate 
therein,  except  as  spectators,  did  not  show  an 
improper  use  of  the  building  justifying  relief  by 
temporary  injunction,  provided  the  single  and 
primary  purpose  was  to  supply  such  amuse- 
ments as  were  necessary  to  maintain  the  in- 
terest of  the  members  as  distinguished  from  a 
purpose  to  make  money,  especially  where  the 
use  of  the  building  for  drilling  purposes  was 
not  interfered  witli. 

{Ed.  Note.— For  other  eases,  see  Militia,  Dea 
Dig.  }  17.*]  ^^ 

Suit  by  Robert  H.  McCarter,  Attorney 
General,  against  Nelson  Y.  Dungan  and  oth- 
ers. Heard  on  bill  for  injunction  on  return 
of  order  to  show  cause.    Denied. 

John  H.  Backes,  for  complainant  Nelsou 
Y.  Dungan,  pro  se. 


LEAMING,  y.  O.  (oratly).  I  adhere  to  the 
views  which  I  expressed  at  the  time  the 
former  application  for  a  preliminary  Injunc- 
tion was  made  in  this  case;  and  I  entertain 
the  view  that  the  present  record  discloses  no 
conditions  so  essentially  different  from  those 
existing  at  the  time  of  the  former  applica- 
tion as  to  warrant  preliminary  relief  at  this 
tlma  I  ttiink  that  this  court  should,  by  a 
preliminary  writ  at  least,  hesitate  to  inters 
fere  with  the  management  of  an  armory 
building  when  the  persons  who  are  by  law 
Intrusted  with  tlie  management  are  mani- 
festly  exercising,  in  good  faitli,  their  best 
Judgment  and  discretion  in  the  use  of  the 
building,  and  are  devoting  it  to  uses  which 
tbey  believe  to  be  essential  and  conducive  to 
tlie  general  benefits  and  needs  of  the  mili- 
tary organization,  unless,  of  course,  it  should 
be  made  to  plainly  appear  that  the  manag- 
ing otBcials  are  so  clearly  mistaken  in  their 
views  that  their  Judgment  cannot  be  properly 
accepted  as  an  exercise  of  a  discretion  which 
the  law  has  imposed  upon  them.  I  also  en- 
tertain the  view  that  the  use  of  an  armory 
building  for  amusement  purposes  is  entirely 
lawful  when  it  can  reasonably  be  said  that 
the  amusements  for  which  it  is  used  are  es- 
sential to  the  esprit  de  corps  of  the  regiment. 
If  irses  are  indulged  which  tend  to  material- 
ly Injure  the  corpus  of  tbe  arm<M7  build- 
ing, and  are  in  that  manner  destructive  of 
the  state's  property,  or  if  amusements  are 
engaged  In  for  purely  commercial  purposes, 
a  different  question  is  presented:  but,  where 
the  amusements  which  are  conducted  in  the 
building  are  not  injurious  to  the  property 
Itself,  and  where  It  can  reasonably  be  said 
that  they  are  necessary  to  maintain  the  in- 
terest of  the  members  of  the  guard  and  tend 
to  aid  the  procurement  of  re-enllstnients,  or 
aid  in  procuring  new  enlistment!),  or  'operate 
to  stimulate  general  interest- and  attendance 
in  the  regular  drill  and  instruction  work,  It 
seems  to  me  entirely  clear  that  such  uses 
come  within  the  contemplated  uses  for  which 
the  armory  is  erected. 

In  the  case  as  It  was  first  presented  the 
amusements  which  were  sought  to  be  en- 
Joined  were  dancing  and  roller  skating,  and 
in  those  amusements  the  members  of  the  reg- 
iments participated  with  the  public,  and  In 
that  way  shared  in  the  active  enjoyment  of 
the  amusements,  not  only  as  spectators,  but 
as  participants.  The  complaints  which  are 
now  made  embody  one  new  condition,  so  far 
as  the  amusement  which  was  conducted  in 
the  armory  building  In  September  is  con- 
cerned, in  that  that  amusement  appears  to 
have  been  of  such  a  nature  that  the  mem- 
bers of  the  organization  coujd  not  participate 
in  it  except  as  spectators;  and  that,  I  think. 
Is  the  only  occasion  In  which  the  armory  tias 
been  used  for  entertainment  pnrpiutes  in  a 
manner  in  which  the  memlterB  of  the  Guard 
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have  not  been  active  participants,  or  have  not 
been  privileged  to  become  active  participants. 
I  cannot  think,  however,  that  that  fact  In 
any  way  Introduces  a  new  principle.  It  still 
leaves  the  controlling  inquiry,  as  I  think  I 
stated  it  when  the  matter  was  first  under 
consideration,  whether  or  not,  as  a  fact,  the 
use  which  is  In  question  is  such  a  nse  as  is 
primacily  for  the  purpose  of  increasing  the 
Interest  of  the  members  of  the  organization, 
and  conducive  to  that  general  purpose,  or 
whether  the  use  is  simply  a  commercial  use; 
and  the  affidavits  now  on  file  are  positive 
and  convincing  to  the  effect  that  the  single 
and  primary  purpose  of  the  officers  of  the 
organization  is  to  supply  such  amusements 
as  are  necessary  to  maintain  the  Interest  of 
the  members,  and  that  the  amusements  in 
question  have  been  inaugurated  and  are  be- 
ing conducted  to  that  end,  and  that  the  reve- 
nues derived  by  the  admission  fees,  which 
are  charged  are  a  matter  of  no  concern  fur- 
ther than  to  make  revenues  commensurate 
or,  if  possible,  a  little  in  excess  of  the  ex- 
penses incident  to  the  entertainments.  It 
would  be  doing  violence  to  the  affidavits  on 
ffle  to  make  a  finding  of  fact  that  any  en- 
tNtainment  has  been  given  in  the  armory 
building  In  question  that  has  not  had  for  its 
primary  aim  the  stimulus  of  an  Interest  on 
the  part  of  the  members  of  the  organization 
Itself,  as  distinguished  from  any  purpose  to 
make  money.  It  may  be  that  a  bicycle  track 
approaches  near  to,  if  it  does  not  pass  over, 
the  boundary  line  between  an  appropriate 
and  inappropriate  nse.  A.  bicycle  track  nec- 
essarily occupies  space  that  is  primarily  in- 
tended for  drilling  purposes;  but  the  evi- 
dence Is  that  the  drilling  floor  was  appro- 
priated for  the  bicycle  track  at  a  time  when 
drilling  had  been  suspended  for  the  summer 
season  and  when  the  floor  was  not  needed 
for  any  other  purpose,  and  that  the  track 
was  removed  before  the  part  of  the  floor 
which  had  been  occupied  was  needed  for 
drilling  purposes.  I  think  the  evidence  Is 
also  of  such  a  nature  as  to  necessitate  the 
finding  that  the  presence  of  the  bicytde  track 
<m  the  armory  floor  in  no  way  injured  the 
floor  or  other  parts  of  the  building. 

I  am  entirely  convinced  that  so  long  as 
the  amusements  which  are  afforded  are  with- 
in the  lines  which  I  have  undertaken  to  in- 
dicate— ^that  is,  so  long  as  the  amusements 
which  are  held  appear  to  be  in  pursuance  of 
a  reasonable  exercise  of  discretion  upon  the 
part  of  the  officers  in  charge,  to  the  sole  end 
and  purpose  that  the  interest  of  the  indl 
Tidual  members  of  the  military  organization 
may  be  increased  and  the  needs  of  the  regi- 
ment in  that  manner  conserved,  and  not  for 
tlie  purpose  of  making  money — a  court  of 
equity  should  not  interfere  In  the  use.  I 
will  advise  an  order  denying  the  prayer  for 
a  preliminary  injunction. 


(US  'Pa.  sn) 

HABTTB  r.  HARTJB. 

(Supreme  Court  of  PennsylTsnia.    Nov.  t, 
1008.) 

CionBTs  (S  242*)— Appbixati  JuBiSDicnoir— 

Dbcbek  in  Divokcb. 

Under  Act  May  5,  1899  CP.  !•.  250)  i  7, 
from  a  decree  allowing  counBel  fees  and  alimony 
in  divorce,  appeal  lies  to  the  superior,  and  not 
the  supreme,  court 

[Ed.  Note.— For  other  cases,  see  Coarts,  Dee. 
Dig.  {  242.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Hartje  against  Hartje  for  di- 
vorce. BVont  a  decree  allowing  counsel  fees 
and  alimony,  defendant  appeals.  Remitted  to 
superior  court 

Argued  before  KITCHEI/L,  C  J.,  and 
FELL,  BEOWN,  MESTREZAT,  POXTKK, 
BLKIN.  and  STEWABT,  JJ. 

PER  CURIAM.  This  is  an  appeal  from  de- 
cree allowing  counsel  fees  and  nlimony  in  di^ 
Torce.  The  decree  being  for  the  payment  of 
more  tlian  fl,600  would  appear,  prima  fade, 
to  come  within  the  principle,  if  not  the  exact 
terms,  of  the  decision  in  Prentice  t.  Hancodc, 
204  Pa.  128,  63  Atl.  763,  and  the  appeal, 
therefore,  would  lie  in  this  court  But  the 
same  act  (May  5,  1899  [P.  h.  248])  on  whldi 
Prentice  v.  Hancock  was  based,  in  section  7 
gives  the  superior  court  Jurisdiction  over  "ap- 
peals in  proceedings  In  divorce."  The  orig- 
inal proceeding  In  the  court  below  was  for 
divorce,  and  an  appeal  at  any  previous  stage 
of  it  would  certainly  have  lain  to  the  superi- 
or court  The  fact  that  this  Is  a  money  de- 
cree does  not  prevent  It  from  being  still  a 
part  of  the  same  proceeding.  There  is  no 
real  repugnance  between  the  different  sec- 
tions of  the  act  Section  1(c),  for  purpose  of 
Jurisdiction  In  appeals,  classifies  all  money 
Judgments  according  to  their  amount,  without 
reference  to  the  nature  of  the  action,  while 
section  7  deals  with  proceedings  in  divorce  as 
a  special  class,  without  reference  to  a  pos- 
sible money  Judgment  which  may  be  incident 
to  the  action.  This  being  made  a  special 
"class,  the  legislative  Intent  is  clear  to  take  it 
out  of  the  general  classification  in  section  1. 

The  appeal  is  i^emitted  to  the  superior 
court. 


on  Pa.  tEQ 
DAVIS  et  al.  v.  WBSTMORHIAND  COUN- 
TY RY.  CO. 

(Supreme  Court  of  Pennsylvania.     Nov.  2, 
190&) 

1.  Stbekt  Railroads  ((  117*)  —  Irjust  to 
Child— Nbolioence  of  Motorjiar. 

Where  a  motorman  sees  a  child  mnning 
parallel  to  the  tracks,  so  that  a  step  or  two 
mlg-bt  bring  her  upon  them,  the  danger  to  such 
child  is  not  so  imminent  as  to  excuse  him  for 
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failintr  to  see  another  child,  about  two  years 
old,  in  dangerous  proximity  to  the  tracks;  and 
the  question  of  his  negligence  is  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  i  253 ;    Dec  Dig.  J  117.*] 

2.  NeOLTGENCB  (§  136»)— INJUBT  TO  INFANIS— 
NeOUOEKCE  OS  PaBERT  —  QnSSTIOR  FOB 
JUBT. 

Where  the  wife  of  a  miner  leaves  a  child 
2  years  old'  in  charge  of  her  daughter  10  years 
old  while  the  husband  is  at  wor£,  the  qnestion 
of  the  parent's  negligence,  where  the  younger 
diild  is  injured  by  a  street  car,  is  for  the  jury. 
[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  S  352;   Dec.  Dig.  i  136.*] 

Appeal  from  Court  of  Common  Pleas, 
Westmoreland  County. 

Action  by  Loretta  Davis,  by  ber  father, 
John  E.  Davis,  and  John  E.  Davis  In  his  own 
right,  against  the  Westmoreland  Cofunty  Rail- 
way Company.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Affirmed. 

At  the  trial  it  appeared  that  on  August  12, 
1907,  the  mother  of  Loretta  Davis  left  Lor- 
etta in  charge  of  another  daughter,  10  years 
old,  and  went  on  an  errand.  The  father  of 
the  child,  John  E.  Davis,  was  at  the  time  at 
worlc  In  the  mines  where  he  was  employed. 
During  the  absence  of  the  parents  Loretta 
was  run  over  by  an  electric  car,  and  seriously 
injured.  There  was  evidence  that.  Immedi- 
ately before  the  accident,  the  motorman's  at- 
tention had  been  diverted  by  a  little  girl  run- 
ning parallel  with  the  tracks,  and  In  some- 
what dangerous  vicinity  to  them. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MBSTREZAT,  POTTEE, 
ELKIN,  and  STEWART,  JJ. 

Wm.  A.  Stone,  Jas.  S.  Beacom,  David  L. 
NewIU,  Stephen  Stone,  and  Albert  P.  Meyer, 
for  appellant  Chas.  O.  Crowell,  Curtis  H. 
Gregg,  and  Sidney  J.  Potts,  for  appellees. 

PER  CURIAM.  When  the  larger  child  ran 
out  of  the  house  and  along  the  tracks,  the 
motorman's  attention  was  naturally  and  prop- 
erly directed  to  her.  Though  she  was  not 
on  the  tracks,  she  was  running  parallel  to 
them,  and  so  close  that  a  step  or  two  might 
bring  her  upon  them  at  any  instant  But 
the  danger  to  her  was  not  so  imminent  as  to 
justify  him,  as  a  matter  of  law,  in  closing 
bis  eyes  to  other  obstructions  or  risks  in  his 
path.  He  was  bound  to  keep  a  general  look- 
out in  the  performance  of  hla  duties.  • 

It  Is  negligence  In  a  traveler  along  the 
streets  of  a  city  not  to  keep  a  general  lookout 
where  he  is  going.  This  was  the  rule  held  In 
regard  to  a  foot  passenger  In  Robb  v.  Con- 
nellsvllle  Boro.,  137  Pa.  42,  20  Atl.  564,  and 
Harris  v.  Commercial  Ice  Co.,  153  Pa.  278,  25 
AtL  1138,  and  the  same  rule  was  applied  to 
the  driver  of  a  vehicle  In  Graham  v.  Phila- 
delphia, 19  Pa.  Super.  Ct.  292.  This  being  the 
law  in  regard  to  negligence  in  an  ordinary 
traveler,  a  fortiori  applies  to  the  motorman  In 
charge  of  a  car.    Whether  In  this  case  be  did 


80,  as  far  as  the  circumstances  permitted, 
or  whether,  notwithstanding  the  primary  call 
upon  his  attention,  he  should  have  seen  the 
smaller  child  In  time  to  avoid  it,  was  a  ques- 
tion of  fact  which  only  a  Jury  could  answer. 

On  the  second  question  the  negligence  of 
the  parents  In  allowing  so  young  a  child  to  be 
upon  the  street  under  the  circumstances  is 
equally  clearly  a  question  for  the  jury. 
Woeckner  v.  Erie  Electric  Motor  Co.,  182  Pa. 
182,  37  Atl.  936;  Jones  v.  United  Traction 
Co.,  201  Pa.  346,  50  Atl.  827. 

Judgment  affirmed. 


(222  Pa.  S62) 


f    COIiLER  V.  KNOX. 


(Supreme  Court  of  Pennsylvania.    Nov.  2,  1908.) 

1.  HiOHWATS  (§  184*)  —  Runaway  Teau  — 
Neolioence. 

The  mere  fact  that  a  team  ran  away  does 
not  itself  imply  negligence. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  I  472;   Dec.  Dig.  g  184.*] 

2.  Highways  ({  184*)  —  Runaway  Team  — 
NEai,ioi;NOK. 

When  plaintiff  passed  a  lane  leading  from 
defendant's  house  to  a  public  road,  he  saw  de- 
fendant's team  standing  in  the  lane.  He  drove 
slowly  past,  and  when  he  got  200  feet  down 
the  road,  he  heard  a  warning  to  look  out,  and 
was  struck  by  the  runaway  team.  Held,  that 
a  nonsuit  was  properly  entered. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Dec.  Dig.  §  184.*] 

Appeal  from  Court  of  Common  Pleas, 
Lawrence  County. 

Action  by  William  H.  CoUer  against  Alex- 
ander Q.  Knoz.  From  an  order  refusing  to 
take  off  a  nonsuit,  plaintiff  appeals.    Affirmed. 

Argued  before  MITCHEaL/L,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

C.  H.  Akens,  for  appellant  J.  Norman 
Martin  and  A.  Martin  Graham,  for  appellee. 


PER  CURIAM.  There  was  no  evidence  of 
negligence  on  the  part  of  defendant.  The 
only  testimony  as  to  the  facts  of  the  occur- 
rence was  from  the  plaintiff  himself,  and 
was  to  the  effect  that,  when  he  passed  the 
lane  leading  from  defendant's  house  to  the 
public  road,  he  savw  the  team  of  defendant 
standing  In  the  lane,  and  a  man  standing  at 
the  head  of  the  horses.  He  drove  slowly 
past  the  end  of  the  lane,  and  when  he  had 
gotten  180  or  200  feet  down  the  road,  he 
heard  a  warning  to  "look  out,"  and  imme- 
diately after  was  struck  by  the  runaway 
team.  In  all  this  there  is  no  evidence  of  neg- 
ligence. The  mere  fact  of  a  runaway  does 
not  by  itself  imply  negligence,  nor  would 
even  leaving  a  team  standing  in  a  private 
lane  do  so.  But  in  this  case  the  affirmative 
evidence  Is  that  when  last  seen,  only  a  few 
moments  t>efore  the  collision,  there  was  a 
man  standing  at  the  horses'  heads.    The  cas- 
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es  cited  by  the  appellant  of  horses  left  un- 
hitched and  unattended  on  a  city  street  stand 
upon  an  entirely  dUferent  footing. 
Judgment  affirmed. 


(222  Pa.  SM) 

WILSON  T.  BROWN. 

(Supreme  C!ourt  of  Pennsylvania.     Nor.  2, 

looa) 

Masteb  and  Servant  (S  286*)  — Injubt  to 

SEBVANT— EVIDEKCB. 

In  an  action  to  recover  for  injuries  while 
in  defendant's  employment  by  being  struck  by 
a  falling  plank,  held,  that  a  compulsory  non- 
suit was  properly  entered. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  1010-1050;  Dec.  Dig.  § 
280.*] 

Appeal  from  Court  of  Common  Pleas,  Bnt- 
ler  County. 

Action  by  William  B.  Wilson,  Jr^  against 
Frederlcli  8.  Brown.  From  an  order  refus- 
ing to  take  off  a  nonsuit,  plaintiff  appeals. 
Affirmed. 

The  following  is  the  opinion  of  Oalbreath, 
P.  J.,  of  the  court  below: 

"This  suit  was  brought  by  the  plaintiff 
against  the  defendant  for  recovery  of  dam- 
ages alleged  to  b{iTe  been  sustained  by  him 
by  an  Injury  received  while  in  defendant's 
employ  In  the  construction  of  concrete  piers 
or  abutments  on  the  line  of  the  Pittsburg  ft 
Western  Railway  Company.  In  the  construc- 
tion of  said  piers,  wooden  forms  were  used 
for  the  purpose  of  giving  shape  to  and  retain- 
ing the  concrete  In  place  until  It  had  settled 
and  hardened.  The  work  of  building  up  the 
piers  was  by  sections,  and,  as  each  section 
hardened,  the  forms  were  removed  from  the 
concrete  and  placed  further  up  for  the  pur- 
pose of  constructing  in  the  same  manner 
another  section  on  top  of  that  already  con- 
structed. These  wooden  forma  were  held  to- 
gether by  10-penny  nails  'toed  in'  as  describ. 
ed  by  the  witnesses.  When  the  construction 
of  the  pier  had  reached  considerable  height, 
on  February  25,  1907,  the  workmen,  including 
the  plaintiff  in  this  case,  were  engaged  In  re- 
moving the  wooden  forms;  the  plaintiff  b»- 
Ing  engaged  down  upon  the  ground  near  the 
base  of  the  pier.  Several  of  the  planks  had 
already  been  pried  loose  by  the  worlonen 
engaged  on  the  pier  and  had  fallen  to  the 
ground.  The  plaintiff  was  standing  at  the 
foot  of  the  pier,  not  directly  under  the  place 
where  tbe  planks  were  being  pried  off,  but 
around  the  comer  of  the  pier,  and  so  seemed 
to  be  removed  from  any  danger  consequent 
upon  the  failing  plank.  The  testimony  in  the 
oase  indicates  that  the  freezing  weather  had 
caused  the  planks  to  adhere  to  the  concrete 
so  that  some  considerable  force  had  to  be 
expended  in  prying  them  loose.  During  the 
progress  of  this  work,  when  one  of  the 
planks  had  been  loosened  at  one  end  with  a 


bar,  as  testified  to  by  the  witnesses,  said 
plank  swung  out  and  around  the  comer  of 
the  pier,  falling  at  the  side,  not  directly  un- 
derneath, as  had  the  other  planks  which  had 
been  removed,  but  at  the  point  where  the 
plaintiff  was  standing,  striking  him  and  do- 
ing the  Injury  which  Is  complained  of.  On 
part  of  plaintiff  it  Is  contended  that  this  was 
due  to  defective  construction  on  part  of  the 
defendant  of  the  forms  used  in  building  up 
the  concrete,  that  the  10-penny  nails  used 
for  that  purpose  were  not  sufficient,  and  that 
the  failure  to  use  heavier  nails  was  the  cause 
of  the  swinging  out  of  the  plank,  which  caus- 
ed the  plaintiff's  injury.  There  la  nothing 
In  the  evidence  In  this  case,  we  think,  from 
which  It  can  be  reasonably  inferred  that  the 
swinging  out  of  the  'plank  in  the  manner  tes- 
tified to  by  the  witnesses  was  In  any  degree 
due  to  the  manner  of  construction  of  the 
wooden  forms,  or  that  the  same  thing  would 
have  been  less  likely  to  have  occurred  If 
larger  nails  or  spikes  had  been  used.  It  can- 
not be  said  that  the  adhering  of  the  plank, 
which  caused  the  injury,  at  one  end  after 
the  other  had  been  pried  loose,  was  in  any 
way  due  to  the  fact  that  the  nails  used  were 
not  of  larger  size.  The  testimony  in  the  case 
Indicates  that  the  accident  was  one  of  those 
occurrences  which,  while  unfortunate,  could 
not  reasonably  have  been  foreseen  and  guard- 
ed  against,  or  that.  If  there  were  negltg^ee 
on  the  part  of  any  one  or  in  any  respect,  It 
was  not  the  negligence  of  the  defendant  in 
the  construction  of  the  wooden  forms,  but 
rather  on  the  part  of  the  plaintiff's  fdlow 
worlnnen,  who  were  taking  the  forms  aiuirt 
We  are  not  convinced  therefore  that  this  Is  a 
case  which  should  have  been  submitted  to 
the  Jury ;  there  being  no  evidence  from  which 
any  reasonable  Inference  of  the  defendant's 
negligence  could  be  drawn.  For  this  reason, 
the  motion  of  plalntUTs  counsel  to  take  off 
the  oompulsory  nonsuit  is  refused." 

Argued  before  MITCHELL,  a  J.,  and 
FELL,  BROWN.  MESTRBZAT,  POTTER, 
ELKIN  and  STEWART,  JJ. 

John  M.  Greer,  John  B.  Greer,  and  Thos. 
H.  Greer,  for  appellant  WIshart  &  Dickey 
and  R.  P.  Scott,  for  appellee. 

PER  CURIAM.  The  Judgment  is  affirmed 
on  the  opinion  of  the  court  below. 


(222  Pa.  272) 

ENTERPRISE  TRANSIT  CO.  t.  COL- 
LINS et  al. 

(Supreme  Court  of  Pennsylvania.     Nov.  2. 
1908.) 

BOUNDAKIES   (S  6*)  —  Sttbvetb  —  Absbitce  0» 
Monuments. 

Where  the  north  corner  and  west  comer  of 
a  survey  are  mariced  on  the  grounds,  and  the 
northwesterly  line  between  them  is  fixed,  the 
southwesterly  line  will  be  located  by  the  olBcial 
courses  and  distances,  where  there  are  no  monu- 
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ments  on  sncb  lioe  made  for  that  line  to  stop  St 
short  of  BQch  distances. 

[EU.  Note.— For  other  cases,  see  Bonndaries, 
Cent.  Dig.  {  47;   Dee.  Dig.  i  6.*] 

Appeal  from  Court  of  Common  Pleas,  For- 
est Connty. 

Action  by  the  Enterprise  Transit  Company 
agaliist  T.  D.  Collins  and  others.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

The  case  turned  upon  the  location  of  the 
southeastern  line  of  warrant  No.  5,270 ;  the 
plaintiffs  claiming  tbe  land  in  dispute  under 
warrant  No.  6,132  whicb  was  three  days 
junior  to  No.  6,270.  It  was  undisputed  that 
the  northern  and  western  corners  of  No. 
6,270  were  well-marlced  trees,  and  that  the 
northwestern  line  was  fixed  by  these  monu- 
ments. Tbe  return  of  snry^  called  for  a 
line  from  the  northern  comer  south  43  de- 
grees east,  320  rods,  to  a  spruce.  At  tbe 
time  of  the  trial  the  spmce  had  disappeared, 
and  no  living  person  could  tell  the  place  of 
its  location.  Warrant  No.  6,270  was  alleged 
by  tbe  plaintiffs  to  be  one  of  a  body  of  100 
warrants  issued  to  George  Mead  and  was 
returned  as  having  four  marked  comers  on 
the  ground.  The  plaintiffs  claimed  to  fix 
the  location  of  tbe  missing  spruce  by  pro- 
tracting other  lines  of  adjacent  warrants  of 
the  same  block,  and  in  so  doing  fixed  the 
width  of  said  warrant  at  28S.9,  instead  of 
820,  rods ;  tbe  strip  of  S6.1  rods  wide  being 
the  land  in  controversy.  The  defendants  con- 
tended that  the  place  of  the  spruce  and  the 
sontbeastem  line  of  said  warrant  should  be 
fixed  by  running  tbe  official  courses  and  dis- 
tances from  the  monuments  found  on  the 
north  and  west,  as  long  as  no  other  marks 
were  found  to  stop  it  short. 

The  court  (Lindsey,  P.  J.)  charged  as  fol- 
lows: 

"This  Is  an  action  of  trespass  brought  by 
the  Enterprise  Transit  Company,  plaintiff, 
against  T.  D.  Collins  and  others,  defendants, 
to  recover  the  value  of  timber  alleged  to 
hare  been  cut  and  taken  away  from  the 
plaintlflTs  lands  which  are  described  in  the 
statement  of  claim.  The  answers  to  the 
points  presented  by  counsel  for  the  parties 
will  determine  whether  or  not  the  plaintiff 
has  a  right  to  recover,  and  we  will  now  an- 
swer those  points: 

"Second.  The  principal  question  of  loca- 
tion for  tbe  Jury  to  determine  in  this  case 
is  the  dividing  line  upon  the  ground  between 
tbe  plaintiffs  warrant  No.  6,132  and  tbe  de- 
fendants' warrant  No.  6,270,  and  that  is  to 
be  determined  by  ascertaining  tbe  true  loca- 
tion upon  tbe  ground  of  the  southeastern 
line  of  warrant  No.  5,270.    ASirmed. 

"Third.  The  returns  of  survey  of  the  sev- 
eral Oeorge  Mead  warrants  Nos.  5,266,  5,267 
6,268,  6,268,  and  6,270  each  calls  for  the  war- 
rant lying  northeast  of  it  respectively,  that 
to  tn  say,  the  return  of  survey  of  6,266  calls 


for  5,265  as  its  adjolner  upon  the  northeast, 
6,267  calls  for  6,266,  6268  calls  for  5,267, 
6,269  calls  for  6,268,  and  5,270  calls  for  6,269 
as  Its  adjolner  upon  its  northeast  boundary, 
so  that  each  of  said  warrants  respectively 
is  the  leading  warrant  for  the  tract  lying 
Immediately  as  its  adjolner  to  the  southwest. 
And  in  locating  the  southeastern  line  of  suld 
tier  of  Mead  warrants,  we  must  follow  tbe 
footsteps  of  the  surveyor  in  ascertaining  tbe 
said  line,  and  the  monuments  he  marked  or 
called  for  therein,  as  the  landmarks  of  the 
several  tracts  mentioned  of  which  It  forms 
the  southeastern  bonndary.    Refused. 

"Fourtb.  Warrant  No.  5,267  is  to  be  located 
from  its  undisputed  monoments  given  In  evi- 
dence in  this  case,  to  wit,  the  spruce  for  its 
northern  corner,  the  spruce  for  its  eastern 
comer,  the  white  oak  for  its  southern  cor- 
ner, and  the  white  oak  for  Its  western  cor- 
ner.   Refused. 

"Fifth.  Warrant  Na  6,268  is  to  be  located 
from  its  undisputed  eastern,  northern,  and 
western  monuments  given  in  evidence  In  this 
case,  to  wit,  the  white  oak  for  its  eastern 
corner,  the  white  oak  for  Its  northern  cor- 
ner, and  the  service  berry  for  its  western 
corner,  and  the  location  of  its  southern  cor- 
ner is  to  IM  determined  by  the  intersection 
of  the  undisputed  lines  upon  the  ground 
leading  southwest  from  tbe  white  oak  east- 
em  comer,  and  southeast  from  the  service 
berry  western  comer  their  official  courses.  In 
Salmon  creek  at  the  reputed  location  of  the 
black  oak  called  for  in  the  return  of  survey 
of  said  warrant  No.  5,268.    Refused. 

"Sixth.  Warrant  No.  5,269,  in  the  absence 
of  other  evidence  of  the  place  of  the  location 
of  the  spruce  called  for  in  its  return  of  sur- 
vey for  its  southern  comer,  is  to  be  located 
by  ascertaining  upon  the  ground  its  north- 
west line  between  tbe  location  of  the  spruce 
western  corner  and  Its  service  i)erry  north- 
ern comer,  and  tbe  location  upon  the  ground 
of  its  eastern  line  between  the  location  upon 
the  ground  of  said  service  berry  northern  cor- 
ner and  ttie  place  fixed  by  tbe  Jury  as  tbe 
location  of  the  black  oak  southern  corner  of 
No.  6,268,  and  the  southern  comer  of  No. 
6,269  will  b0  ascertained  by  protracting  tbe 
southeastern  line  of  No.  6,268  southwest  par- 
allel with  tbe  northwest  line  of  6,2G9,  Its  of- 
ficial course,  until  it  intersects  a  line  running 
from  the  spruce  western  corner  southeast 
parallel  with  Its  northeastern  line,  its  official 
course,  and  the  point  of  intersection  of  said 
lines  will  be  tbe  southern  corner  of  said  war- 
rant No.  5,269.     Refused. 

"Seventh.  Warrant  No.  5,270  will  be  locat- 
ed In  the  same  manner  by  ascertaining  upon 
the  ground  the  northwest  line  between  Its 
black  oak  western  corner  now  standing,  and 
tbe  location  of  Its  spruce  northern  comer, 
and  the  location  upon  the  ground  of  its 
northeast  line  between  the  location  of  Its 
spruce  north  comer  and  the  point  ascertain- 
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«d  for  the  location  of  the  southern  comer  of 
5,269,  and  the  aoathem  comer  of  said  war- 
rant No.  5,270  will  be  ascertained  by  pro- 
tracting the  southeastern  line  of  No.  5,289 
southwest  parallel  with  the  northwest  line 
of  5,270,  Its  oflSclal  course,  until  it  intersects 
a  line  running  from  said  black  oak  western 
corner  southeast  parallel  with  Its  nortli- 
eastem  line,  its  official  course,  and  the  point 
of  intersection  of  said  lines  will  be  tbe  south- 
ern corner  of  the  defendants'  warrant  No. 
5570. 

"We  are  unable  to  take  the  view  in  rela- 
tion to  this  case  that  the  counsel  for  the 
plaintiff  has  taken  In  these  points  last  read, 
being  the  third,  fourth,  fifth,  sixth,  and  sev- 
enth, and  we  therefor  answer  them  In  tbe 
negative. 

"Defendants'  points: 

"(1)  Under  the  law  and  the  evidence  the 
plaintiff  is  not  entitled  to  recover,  and  the 
verdict  must  be  for  tbe  defendants.  Af- 
firmed. 

"(2)  Inasmuch  as  the  north  corner  and  the 
west  comer  of  the  defendants'  survey  Is  un- 
disputed, and  there  are  no  monuments  on 
the  southeasterly  side  made  or  adopted  for 
that  line  to  stop  it  short  of  its  official  dis- 
tance, .that  southeasterly  line  is  to  be  located 
by  the  official  courses  and  distances,  and  by 
such  location  the  plaintiff  cannot  recover,  and 
the  verdict  must  be  for  the  defendants.  Af- 
firmed. 

"(3)  The  location  of  5270  cannot  be  limited 
or  controlled  by  the  black  oak  of  5,268  and 
5,269  at  Salmon  creek  nearly  two  miles  dis- 
tant, and  the  verdict  must  be  for  the  defend- 
ants.   Afflrmed. 

"The  Court:  Under  the  answers  to  the 
points,  gentlemen,  there  can  be  no  recovery 
in  the  case.  We  thus  take  the  responsibility 
of  deciding  the  case,  and  there  Is  nothing 
for  you  to  do  but  to  render  your  verdict  for 
the  defendants." 

Argued  before  MITCHELL,  C.  X,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

D.  I.  Ball  and  A.  C.  Brown,  for  appellant. 
Thomas  H.  Murray,  Ritchie  &  Carrlnger,  and 
A,  la.  Cole,  for  appellees. 

PER  CURIAM.  The  Judgment  is  afflrmed 
on  the  charge  and  answers  to  the  points  by 
the  learned  judge  below. 


<222  Pa.  S60 

GUTHRIE  et  ux.  v.  BALTIMORE  & 
O.  R.  CO. 

(Supreme  Court  of  Pennsylvania.     Nov.  2, 

loUo.) 

Railboads  (J  350*)— Accident  at  Cbossiro — 

BVIDENCB--<5UESTI0N    FOB    JtfBT. 

In  an  action  af^ainst  a  railroad   company 
(or  personal   injuries   at  grade  crossing,   held, 


that  the  negligence  of  defendant  was  for  tiie 
jury. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  Sf  1152-1165;   Dec.  Dig.  i  850.*] 

Appeal  from  Court  of  Common  Pleas, 
Washington  County. 

Action  by  M.  G.  Guthrie  and  wife  against 
the  Baltimore  &  Ohio  Railroad  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 

Argued  before  MITCHEH^  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  BLKIN,  and 
STEWART,  JJ. 

Norman  E.  Clark  and  Wlnfleld  Mcllvaine, 
for  appellant    T.  P.  Birch,  for  appellees. 

PER  CURIAM.  The  crossing  at  which  the 
accident  occurred  is  conceded  to  be  exception- 
ally dangerous,  and  at  the  time  was  incum- 
bered with  cars,  etc.,  which  obstructed  the 
view.  The  plaintiff,  driving  towards  the 
crossing,  8toiq>ed  at  a  i)oint  about  8U  feet 
from  the  tracks,  looked  through  a  driveway 
or  opening  to  the  east,  where  a  view  could 
be  had  for  a  distance  of  about  500  feet,  and, 
seeing  or  hearing  nothing,  drove  on  to  a  fur- 
ther point  variously  stated  from  50  to  25  feet, 
and  again  stopped,  looked,  and  listened.  A 
freight  train  was  pulling  out  from  the  siding 
at  this  point,  and  when  It  had  cleared  tbe 
crossing  the  driver  looked  again,  having  a 
clear  view  to  the  east  for  about  800  feet, 
started  to  cross,  and  was  struck  by  an  ex- 
press train  coming  from  the  east  on  the  main 
track.  At  the  time  of  starting  several  per- 
sons, including  a  brakeman  on  the  rear  of 
the  freight  train  pulling  out,  called  and  mo- 
tioned to  tbe  driver,  who  unfortunately  mis- 
took the  signals  to  mean  "come  on"  instead 
of  "keep  back." 

This  Is  a  brief  outline  of  the  chief  elements 
in  a  rather  complicated  situation,  but  it  Is 
sufficient  to  show  that  the  plaintiffs  driver 
was  endeavoring  to  observe  the  rule,  and  not 
dashing  ahead  In  reckless  disregard  of  It 
Whether  he  used  the  diligence  and  caution 
which  the  situation  required  was  therefore 
a  question  for  the  jury.  Elly  v.  Pittsburgh, 
etc.,  Ry.  Co.,  158  Pa.  233,  27  AtL  970;  Beach 
V.  Penna.  R.  R.  Ca,  212  Pa.  567,  61  AtL  1106; 
Howard  v.  B.  &  O.  R.  R.  Co.,  219  Pa.  358, 
68  Atl.  848. 

How  far  the  driver  was  excusable  for  re- 
garding what  he  took  to  t>e  Invitation  or  ad- 
vice to  driye  on  was  also  a  matter  for  tbe 
Jury.  It  depended  altogether  on  the  circum- 
stances and  is  not  susceptible  of  subjection  to 
a  fixed  rule.  It  Is  urged  by  appellant  that 
the  brakeman  was  not  in  the  position  of.  a 
watchman  for  the  crossing,  and  therefore  his 
action,  even  If  it  had  been,  as  the  driver 
thought  it  was,  an  invitation  to  drive  on, 
could  not  bind  the  railroad;  but  that  Is  not 
Its  application.  It  was  not  evidence  of  de- 
fendant's negligence,  but  evidence  tending  to 
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tebnt  c(mtribTitoi7  negligence  on  the  part  of 
plaintiff.  The  absence  of  official  character  In 
the  person  giving  the  advice  did  not  go  to 
the  admisBlbillty  but  to  the  weight  of  the 
evidence.  To  drive  on  In  the  face  of  an  nn- 
derstood  warning  to  keep  back,  no  matter 
from  whom  received,  would  certainly  be  some 
evidence  of  negligence^  and  for  like  reason 
an  invitation  or  advice  to  come  on  would  be 
evidence  to  negative  negligence,  not  so  strong 
as  in  the  other  caaev  for  in  positions  of  risk 
or  danger  every  one  is  bound  to  use  his  own 
senses  in  acting  with  care,  bi)t  nevertheless 
evidence  of  such  weight  as  the  Jury  should 
accord  it  under  the  circumstances. 
Judgment  afOrmed. 


022  Pa.  865)  

EASTMAN  Y.  TROTTER  WATB3R  CO. 

(Supreme  Court  of  Pennsylvania.     Nov.  2, 
1908.) 

lujuwcnoN  (1 137*)— Qroukds— Ejonknt  Do- 

XAIR. 

In  a  bill  to  lestialn  a  water  company  from 
exercising  the  right  of  eminent  domain,  on  the 
ground  tEat  It  is  a  corporation  for  private  uses, 
a  preliminary  injunction  is  properly  denied, 
where  it  is  shown  that  defendant  is  a  public 
service  corporation. 

[E<d.  Note.— For  other  cases,  see  Injunction, 
Dec  Dig.  S  137.*] 

Appeal  from  Court  of  Common  Pleas, 
Fayette  County. 

Suit  by  T.  N.  Eastman  against  the  Trotter 
Water  Company.  From  a  decree  refusing  a 
preliminary  injunction,  plaintiff  appeals.  Af- 
firmed. 

The  following  is  the  opinion  of  Umbel,  P. 
J.,  of  the  court  below: 

"And  now,  July  28,  1908,  the  within  bill 
being  presented  In  open  court,  together  with 
the  injunction  affidavits  and  bond,  after  due 
consideration  and  under  the  authority  of 
Hoore  et  al.  y.  Trotter  Water  Company,  No. 
475,  In  equity  of  this  court,  where  the  consti- 
tntlonal  questions  here  raised  were  passed 
upon,  and  it  was  established  to  the  satisfac- 
tion of  the  court  that  the  defendant  is  a  pub- 
lic service  corporation,  and  not  merely  a 
corporation  for  private  uses,  It  is  ordered, 
adjudged,  and  decreed  that  the  prayer  of  the 
bill  be  denied,  and  a  preliminary  Injunction 
be,  and  the  same  Is  hereby,  accordingly,  re- 
fused." 

Argnedi  before  MITCHEHLL,  C.  J.,  and 
FELL,  BROWN,  MBSTREZAT,  POTTER, 
ESLKIN.  and  STEWART,  JJ. 

A.  E.  Jones,  for  appellant.  W.  F.  McCook, 
•nd  B.  H.  Reppert,  for  appellee. 


FES  CtTRIAM.     This  Is  plainly  a  case 
for  final  hearing. 
Appeal  dismissed. 


CLARION   COUNTT   v. 


(laPa.  ISO) 
CLARION   TP. 


(Supreme  Court  of  Pennsylvania. 
1908.) 


Nov.  2, 


1.  Staitjtes  (J  123*)— TrrLi  of  Act. 

Act  April  20,  1905  (P.  L.  237),  being  an 

act  to  provide  for  the  maintenance  of  turnpikes 
for  public  use,  free  of  toll,  is  not  unconstitu- 
tional for  failing  to  express  the  subject  of  the 
act  in  the  title. 

[E)d.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  i  123.*] 

2.  Statutes  (S  131*)— Amendment— Vauditt. 

Act  April  20,  1905  (P.  L.  237),  relating 
to  appropriation  of  turnpikes  for  public  use, 
free  of  tolls,  is  not  a  violation  of  Const,  art.  3, 
I  6,  prohibiting  the  revival,  amendment,  or  <'x- 
tension  of  any  law  by  reference  to  its  title ; 
it  not  being  an  amendment  to  Act  June  2,  1887 
(P.  Li.  310),  f  11,  but  a  new  law  covering  the 
whole  subject  and  complete  in  itself. 
.  [Ed.  Moteii— For  other  cases,  see  Statutes, 
CJent  Dig.  {  199;   Dec  Dig.  8  131.*) 

8.   TAXATION    (S    40*)  —  EQUALITT— CONSTITO- 

TioNAL  Law. 

Act  April  20,  1905  (P.  L.  237),  relating  to 
appropriation  of  turnpikes  for  public  use,  is  not 
a  violation  of  Const,  art.  9,  |  1,  demanding  uni- 
formity of  taxes;  the  law  not  involving  any 
question  of  legality  of  taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  }  69;    Dec  Dig.  I  40.*] 

Appeal  from  Superior  CJourt 

Action  by  Clarion  County  against  Clarion 
Township.  From  a  Judgment  of  the  Superior 
Court,  affirming  a  Judgment  in  favor  of  de- 
fendant, plaintiff  appeals.    Affirmed. 

The  following  is  the  per  curiam  opinion 
of  the  Superior  Court: 

"The  general  question  for  decision  in  this 
case  is  whether  or  not  it  Is  the' duty  of  Clari- 
on county  to  repair  and  maintain  a  portion 
of  a  certain  turnpike  that  was  condemned, 
and  for  which  condemnation  damages  were 
paid  by  the  county.  The  decision  of  this 
question,  it  is  conceded  by  counsel  for  appel- 
lant, depends  upon  the  proper  determination 
of  the  question  whether  Act  April  20,  1005 
(P.  L.  237),  and  Act  April  25, 1907  (P.  L.  104). 
are  constitutional.  The  court  below  decided 
both  questions  in  the  affirmative.  The  pre- 
cise question  was  decided  by  the  Superior 
Court  in  February  last,  in  the  case  of  Com- 
monwealth ex  rel.  y.  Van  Bowman  et  al.,  up- 
on appeal  from  the  judgment  of  the  court  of 
common  pleas  of  Cumberland  county.  That 
case  was  not  reported  at  the  time  the  present 
appeal  was  taken  or  argued.  Consequently, 
it  had  not  come  to  the  notice  of  counsel. 
Nothing  has  been  suggested  in  the  argu- 
ment which  was  not  fully  considered  In  the 
decision  referred  to,  and  we  see  no  occasion 
to  add  anything  to  the  opinion  rendered  by 
our  Brother  HENDERSON  in  that  case. 

"The  Judgment  is  affirmed." 

The  following  is  the  opinion  of  HENDER- 
SON, J.,  in  the  Superior  Court,  In  Common- 
wealth ex  rel.  Dlst  Atty  y.  Van  Bowman,  et 
al.,  35  Pa.  Super.  C!t  410: 

"The  appellants  except  to  the  decree  cS 
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the  conrt  below,  on  the  ground  that  the  act 
of  assembly  under  trblch  the  proceeding  was 
Instituted  Is  unconstitutional.  Tbo  first  ob- 
jection Is  that  Its  title  Is  defective,  and  there- 
fore repugnant  to  section  S  of  art  8  of  the 
Constitution.  The  title  Is  'An  act  to  provide 
for  the  repair  and  maintenance  or  improve- 
ment, by  the  proper  county,  dty  or  borough, 
of  turnpikes  heretofore  or  hereafter  appro- 
priated or  condemned,  or  any  part  thereof, 
for  public  use  free  of  tolls.'  Then  follows 
the  enactment  of  section  1:  That  when  any 
turnpike,  or  part  thereof,  has  been,  or  may 
thereafter  be,  appropriated  or  condemned  for 
public  use,  free  of  tolls,  under  any  existing 
laws,  and  the  assessment  of  damages  therefor 
shall  have  been  paid  by  the  proper  county, 
such  turnpike,  or  part  thereof,  shall  be  prop- 
erly repaired  and  maintained  at  the  expense 
of  the  county,  city  or  borough  In  which  the 
turnpike,  or  part  thereof  lies.'  There  Is  cei> 
talnly  no  such  omission  to  set  forth  in  the 
title  the  subject  of  the  act  as  brings  it  un- 
der the  constitutional  prohibition.  It  would 
be  a  superfluous  repetition  to  engage  in  the 
discussion  of  this  question.  .  Many  cases 
hold  that  it  is  sufficient  if  the  title  fairly 
gives  notice  of  the  real  subject  so  as  to  rea- 
sonably lead  to  an  Inquiry  as  to  what  is  con- 
tained In  the  body  of  the  act  Some  of  the 
later  cases  are:  Franklin  v.  Hancock,  204 
Pa.  110,  53  Atl.  644 ;  Brldgewater  Borough  v. 
Bridge  Co.,  210  Pa.  105,  69  AO.  697;  Middle- 
town  Road,  15  Pa.  Super.  Ct  167;  Com.  ▼. 
Meads,  29  Pa.  Super.  Ct  821.  Courts  ap- 
proach the  consideration  of  the  constitution- 
ality of  a  statute  with  the  desire  and  duty 
to  sustain  it,  if  that  be  practicable,  and  its 
Invalidity  must  very  clearly  appear  before 
that  fact  will  be  declared.  All  of  the  pro- 
visions of  the  act  under  consideration,  ex- 
cept the  repealing  clause,  are  contained  in 
section  1.  The  title  not  only  directs  attention 
to  the  subject  of  the  act,  but  Is  a  full  syl- 
labus of  it  and  contains  about  one-third  of 
the  number  of  words  found  in  the  statute. 
The  act  has  but  one  subject;  that  Is,  the 
maintenance  of  certain  highways  by  the  coun- 
ty, dty,  or  borough  where  such  highways  ex- 
ist, and  this  is  set  forth  more  fully  and  clear- 
ly in  the  title  than  is  usual,  and  much  more 
so  than  in  many  statutes  whose  constitution- 
ality in  this  respect  has  been  sustained  by 
the  Supreme  Court 

"It  is  further  objected  that  the  act  1b  in 
violation  of  section  6  of  art  3  of  the  Consti- 
tution, which  prohibits  the  revival,  amend- 
ment, or  extension  of  any  law  by  reference 
to  its  title  alone.  The  argument  is  that  the 
act  is  merely  a  part  of  a  system  devised  for 
opening  toll  roads  for  the  use  of  the  public, 
and  is  an  amendment  to  section  11  of  Act 
June  2,  1887  (P.  Ia  310).  The  answer  to  this 
ia  that  the  statute  is  in  form  and  legislative 
intention  a  new  law  covering  the  whole  sub- 
ject and  changing  the  legislation  of  the  act 
at  1887.  It  is  complete  in  Itself.  Its.  mean- 
ing is  apparent  on  its  face,  and  it  does  not 


require  the  re-enforcement  of  any  other  stat- 
ute to  give  it  efFect  Sucb  an  act  doea  not 
violate  the  Constitntlon,  though  it  may  op- 
erate to  alter  or  repeal  a  prior  act  Sea- 
right's  Bstate,  163  Pa.  210,  29  AtL  800; 
Greenfield  Ave.,  191  Pa.  290,  48  AO.  225; 
Emsworth  Borough,  5  Pa.  Super.  Ct  29.  A 
casual  glance  at  the  statutes  will  disclose  the 
jevolution  of  the  law  on  many  subjects 
brought  about  by  lndep«ident  enactments  in- 
corporating new  provisions  which  in  ^ect 
amended  previous  legislation  on  the  same 
subjects,  but  it  never  was  supposed  that  such 
enactments  could  only  be  made  constitntional 
by  connecting  them  in  terms  with  prior  leg- 
Islation.  Section  2  repeals  all  inconsiatent 
acts,  and  there  is  no  foundation  for  the  posi- 
tion that  there  is  an  amendment  within  the 
constitutional  provision  referred  to. 

"It  is  further  contended  that  the  act  vlo- 
lates  section  1  of  article  9  of  the  Constitution, 
which  demands  uniformity  of  taxation.  This 
objection  is  met  by  the  reply  that  the  subject 
of  the  statute  is  not  one  of  taxation  at  all. 
There  ia  no  constitutional  obligation  on  any 
municipal  district  to  maintain  public  high- 
ways. The  duty  is  Imposed  by  statute,  and 
it  is  a  matter  of  legislative  discretion  whether 
a  highway  shall  be  maintained  by  the  county 
or  by  a  local  municipal  district  It  fs  not  a 
matter  of  legal  concern  to  the  taxpayers  of  a 
borough  or  city  that  the  county  assumes  the 
cost  of  the  maintenance  of  a  public  road  in 
a  township.  A  county  bridge  and  the  ap- 
proaches thereto  are  a  part  of  a  public  high- 
way often  wholly  in  one  township  and  are 
erected  and  maintained  at  the  charge  of  the 
county,  but  no  one  contends  that  the  town- 
ship may  not  be  relieved  from  the  cost  ol 
such  part  of  a  public  highway  by  proper  pro- 
ceedings iu  the  court  of  quarter  sessions.  In 
such  a  case  all  of  the  taxpayers  of  the  coun- 
ty are  required  to  contribute  to  the  erection 
and  maintenance  of  the  bridge,  which  before 
it  was  made  a  county  charge,  was  a  burden 
upon  the  local  district  Highways  are  for  the 
use  of  the  public,  generally,  and  if,  by  rea- 
son of  difficulty  of  construction  or  cost  of 
maintenance,  it  Is  deemed  advisable  that  one 
of  them  be  constructed  or  maintained  out  of 
the  county  fund,  taxpayers  of  another  town- 
ship or  borough  have  no  standing  to  object 
on  the  ground  of  Inequality  of  taxation.  The 
cost  of  the  maintenance  of  roads  is  necessari- 
ly greater  in  some  districts  than  in  others, 
owing  to  the  larger  mileage,  the  quality  of 
the  soil,  and  the  topograpblckl  conditions. 
The  section  of  the  Constitution  under  consld> 
eration  does  not  forbid  the  Legislature  to  au- 
thorize the  construction  or  maintenance  of 
a  part  or  the  whole  of  a  public  highway  at 
the  expense  of  the  county.  We  think  the 
learned  counsel  are  in  error  in  supposing  that 
any  question  of  equality  of  taxation  ia  involv- 
ed in  the  case. 

"The  contention  that  the  act  Is  local  or  spe- 
cial legislation  is  not  maintainable.  Tbe  law 
is  general  in  its  terms  and  is  appUcaUe 
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thioi^out  the  conunonwealth.  Erery  person 
l8  affected  by  It  who  Is  brought  within  the  re- 
lations and  drcumatances  provided  for.  The 
mere  fact  that  local  results  may  be  produced 
through  Its  operation  does  not  necessarily 
render  It  unconstitutional.  A  law  may  by 
classlflcatlon  or  otherwise  produce  diversity 
of  result,  and  yet  be  general  where  the  classl- 
flcatlon Is  based  on  a  real  distinction.  It  Is 
for  the  Legislature  to  determine  the  expedl- 
«tC7  of  the  law.  Rrans  t.  Phllllpl,  117  Pa. 
226,  11  Aa  630,  2  Am.  St  Rep.  655;  Lehigh 
Valley  Goal  Co.'s  Appeal,  164  Pa.  44.  SO  AU. 
210;  Stegmaler  r.  Jones,  203  Pa.  47,  52  Atl. 
56:  Com.  T.  Brown,  210,  Pa.  29,  59  AU.  479; 
Mlddletown  Road,  15  Pa.  Super.  Ct  167. 
Every  county  similarly  situated  as  to  con- 
demned or  abandoned  turnpikes  Is  within 
the  operation  of  the  statute.  None  are  ex- 
cluded because  of  any  local  condition  or  cir- 
cumstance. 

"It  is  also  argued  that  there  is  an  Incon- 
sistent election  allowed  to  county  commis- 
sloners  with  reference  to  the  manner  of  main- 
taining the  road  because  of  Act  June  26, 
1S95  (P.  I*  336).  These  acta  are  not  Incom- 
patible and  relate  to  different  subjects.  The 
latter  act  provides  for  the  permanent  Im- 
provement of  certain  public  highways  and 
makes  such  Improved  highways  county  roads. 
The  act  of  1905  (Act  April  20.  1905  [P.  L. 
237])  relates  solely  to  the  repair  and  main- 
tenance or  Improvement  by  the  proper  coun- 
ty, city,  or  borough  of  appropriated  or  con- 
demned turnpike  roads.  I(  any  question  of 
election  arose,  the  opinions  in  Mlddletown 
Boad,  15  Pa.  Super.  Ct  167,  and  Lehigh  Val- 
ley Coal  Co.'s  Appeal,  164  Pa.  44,  30  AU.  210, 
fully  answer  the  argument  None  of  the  ob- 
jections to  the  constitutionality  of  the  law 
are  sustained. 

'The  decree  Is  affirmed." 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTRBZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

J.  T.  Relnsel,  for  appellant  W.  D.  Bums, 
tor  appellee. 

PER  CURIAM.  The  Judgment  Is  affirmed 
on  the  opinion  of  the  Superior  Court  'or  the 
reasons  stated  in  Com.  ▼.  Van  Bowman,  85 
Pa.  Super.  Ct  410. 


(2S  Fa.  m) 

MUNNS  T.  PITTSBURG  RTS.  CO. 

(Supreme  Court  of  Pennsylvania.    Nov.  2, 
1908.) 

Haeteb   and  Sbbvant   (8  289*)— Injtjet  to 

SEBVANT— COKTBIBUTOBT    NEGMOENCB. 

In  an  action  to  recover  for  the  death  of  a 
mototman,  a  nonsuit  held  properly  entered  on 
evidence  showing  contributoiy  negligence. 

[Ed.  Note^-For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1089-1132;  Dec.  Dig.  8 
289.n 


Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Mamie  Munns  against  the  Pitts- 
burg Railways  Company.  From  an  order  re- 
fusing to  take  off  a  nonsuit  plaintiff  appeals. 
Affirmed. 

The  following  is  the  opinion  of  Kennedy, 
P.  J.,  In  the  court  below : 

"This  action  is  brought  for  Uie  recovery  of 
damages  to  the  plaintiffs  for  the  death  of  the 
decedent,  which,  they  allege,  was  caused  by 
tlie  negligence  of  the  defendant  company. 
The  deceased  was  at  the  time  In  the  employ 
of  the  defendant  company  as  motorman,  and 
was  operating  the  car  to  which  the'  acddent 
occurred.  The  statement  and  claim  of  the 
plaintiffs  is  that  the  car  left  the  track  on  a 
bridge  which  was  built  by  and  belonged  to 
the  city  of  Pittsburg,  and  over  which  the  de- 
fendant company  had  no  control.  The  testi- 
mony as  to  the  condition  of  the  track  on  the 
approach .  to  the  bridge  does  not,  therefore, 
seem  to  have  anything  to  do  with  this  ac- 
cident and  the  testimony  with  reference 
thereto  was  properly  excluded;  the  allega- 
tion In  plaintiffs'  statement  and  the  testl- 
Oiony  with  regard  thereto  showing  that  the 
accident  occurred  by  the  car  leaving  the 
track  on  the  bridge. 

"The  deceased  had  been  In  the  employ  of 
the  defendant  company  for  some  time  previ- 
ous to  the  accident  and  had  operated  cars 
on  the  line  where  the  accident  occurred.  The 
testimony  does  not  show  any  negligence  on 
the  part  at  the  defendant  company  which 
proximately  occasioned  the  accident  It 
seems,  from  the  testimony  on  behalf  of  the 
plaintiffs,  that  the  motorman  was  operating 
the  car  at  the  time  at  an  undue  rate  of 
speed,  and  that  he  disregarded  the  notice  to 
stop  at  the  approach  to  the  bridge,  and  that 
the  accident  was  caused  by  his  own  contribu- 
tory negligence.  The  length  of  time  that  he 
was  in  the  employ  of  the  company  and  cross- 
ing over  this  particular  bridge  tended  to 
show  that  he  assumed  the  risk  of  the  em- 
ployment This  being  the  case,  and  there  be- 
ing no  negligence  on  the  part  of  the  defend- 
ant company  shown  creating  any  liability  to 
these  plaintiffs,  and  the  testimony  showing, 
also,  that  the  decedent  under  the  circum- 
stances was  guilty  of  negligence,  we  do  not 
think  that  this  nonsuit  should  be  taken  oft 

"The  rule  to  show  cause  Is  discharged." 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Rody  P.  Marshall  and  Thos.  M.  Martthall,  ' 
for  appellant     William  A.  Challener,  Clar- 
ence Burleigh,  and  James  O.  Gray,  for  ap- 
pellee. 

PER  CURIAM.  The  judgment  Is  affirmed, 
on  the  opinion  of  the  court  below  refusing  to 
take  off  the  nonsuit 
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<81  Conn.'  423) 

SIMEOU    ▼.    DERBY    RUBBER    CO. 

(Supreme  Court  of  Errors  of  Connecticut    Dec. 
18,  1908.) 

1.  Tbial  (I  105*)— Reception  of  Evidekc»- 
Failubb  to  Object — Effect. 

Where,  in  a  servant's  action  for  injuries, 
tiie  complaint  properly  described  several  acts 
of  negligence  as  the  causes  of  plaintiff's  injuries, 
and  all  of  them  were  proved,  the  fact  that  sev- 
eral others  were  also  established  without  objec- 
tion should  not  defeat  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  260-266;    Dec.  Dig.  5  105.*] 

2.  Mabteb  AND  Sebvant  (I  264*)— Injubibb  to 

SEBVANT— PLKADIHO— VABIANCE. 

In  a  servant's  action  for  injuries  while 
operating  a  rubber  roiling  machine,  there  was 
no  variance  between  averments  in  the  com- 
plaint that  defendant's  superintendent  ordered 
plaintitF  to  hurry  and  feed  faster  and  directed 
him  to  work  on  the  machine,  and  proof  that  the 
superintendent  ordered  plaintiff  to  put  in  anoth- 
er shovelful  of  powder,  and  not  to  pick  the 
rubber  dough  up  in  pieces,  but  to  take  it  up  al- 
together, and  shove  it  in,  plaintiff  not  being  re- 
quired to  allege  the  precise  words  by  which  he 
was  directed  to  work  on  the  roller. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  264.*] 

8.  Jttdohknt  (S  101*)— Dbfaui,t  JuDaHERT— 
Fleadinos  to  Sustain. 

In  a  servant's  action  for  injuries,  the  com- 
plaint held  to  sufficiently  allege  that  plaintiff 
was  directed  to  work  on  a  certain  machine  and 
to  contain  a  sufficient  description  of  the  acts  of 
negligence  proved  to  sustain  a  judgment  ren- 
dered on  a  hearing  in  damages  after  default. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Dec  Dig.  i  101.*] 

4.  Masteb  and  Sebvant  (J  261*)- Injubies  to 
Sebvant— Negi,iqencb--Contbibdtobt  Neo- 
I.IQENOB— Pleadings. 

Where,  in  a  servant's  action  for  injuries, 
the  complaint  directly  alleged  that  the  injuries 
were  caused  by  defendants  negligence,  a  sep- 
arate averment  that  the  negligence  of  plaintiff 
did  not  contribute  to  the  injury  or  that  he  was 
in  the  exercise  of  due  care  was  unnecessary. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {t  849-S54;  Dec.  Dig.  9 
261.*] 

B.  Masteb  and  Sebvant  (J  260*)  — Injubies 
TO  Sebvant — Complaint— Sufficiency. 
Where,  in  a  servant's  action  for  injuries 
while  working  on  a  machine,  it  sufficiently  ap- 
peared by  the  averments  of  the  complaint  that 
defendant  knew  of  the  unsafe  conditions  de- 
scribed and  of  the  plaintiff's  inexperience,  and 
that  plaintiff,  who  was  17  years  old  and  who 
had  worked  on  the  machine  but  a  few  days 
and  without  adequate  instructions,  had  not  the 
knowledge  or  means  of  knowledge  possessed  by 
defendant  of  the  danger  of  the  work,  the  com- 
plaint was  not  defective  for  failing  to  aver  that 
plaintiff  did  not  have  equal  means  of  knowledge 
with  defendant  of  the  alleged  unsafe  conditions. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Dec  Dig.  !  260.*] 

6k  Release  (%  15*)— Damages  fob  Injubies  to 
Pebson— Validity. 

In  a  minor  servant's  action  for  Injuries, 
the  court  properly  held  invalid  a  release  of 
damages  executed  by  plaintiff;  it  appearing  that 
after  plaintiff,  who  was  ignorant  of  the  English 
language,  had  left  the  hospital,  he  was  called 
into  defendant's  office  and  his  signature  to  a 


release  obtained,  no  interpreter  or  «tfaer  person 
or  friend  of  plaintiff  being  present. 

[Ed.  Note.— For  other  cases,  see  Release,  Dec 
Dig.  i  15.*] 

7.  Release  (J  52*)— Invaliditt— Pleading- 
Necessity. 

In  a  servant's  action  for  injuries,  plaintiff 
was  not  required  to  plead  the  invalidity  of  a 
release  of  damages  pleaded  on  a  hearing  in  dam- 
ages after  default 

[Ed.  Note.— For  other  cases,  see  Release,  Cent, 
Dig.  J  92 ;    Dec.  Dig.  f  52.*] 

8.  Release  (!  24*)— Sethno  Asidb— Condi- 
tions Pbecedent. 

Where  in  a  servant's  action  for  injuries,  it 
appeared  that  payments  of  plaintiff's  wages  and 
a  part  of  bis  hospital  bills  were  voluntarily 
made  by  defendant  and  not  under  any  agree- 
ment of  settlement,  a  return  of  the  sums  so  paid 
was  not  a  condition  precedent  to  the  an^iulment 
of  a  release  of  damages  executed  by  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Release,  Cent 
Dig.  f  45 ;    Dec  Dig.  g  24.*] 

9.  Appeal  and  Ebbob   (S  1058*)— Habicless 
Ebsob. 

The  exclusion  of  a  question  was  not  preju- 
dicial to  appellant  where  the  witness  afterwards 
answered  practically  the  same  question. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
EJrror,  Cent  Dig.  H  4195,  4200-1206;  Dec 
Dig.  8  1058.*] 

10.  Appeal  and   Ebbob  (S  971*)— Review— 
Evidence— Discbetion  of  Coubt. 

Where,  in  a  servant's  action  for  injuries, 
plaintiff's  father  was  asked  on  cross-examination 
whether  he  did  not  understand  that  if  defend- 
ant's manager  paid  certain  bills  and  did  cer- 
tain things  that  would  settle  the  case,  and  h* 
answered  "No,"  whether  the  question,  "What 
do  you  suppose  he  was  doing  this  for?"  should 
have  been  allowed,  was  so  far  discretionary  with 
the  trial  court  in  determining  the  proper  limits 
of  cross-examinatifin  that  its  exclusion  was  not 
a  sufficient  ground  for  a  new  trial. 
'  [Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  971.*] 

Appeal  from  Snperior  Conrt,  New  Haveu 
County ;   Alberto  T.  Roraback,  Judge. 

Action  by  Joseph  Slmeoli  against  the  Der- 
by Rubber  Company  for  personal  injuries. 
Heard  in  damages  after  default  Judgment 
for  plaintiff,  and  defendant  appeals.  No  er- 
ror. 

This  is  an  action  for  damages  fOr  an  In- 
jury sustained  by  the  plaintiff,  a  boy  abont 
17  years  of  age,  by  having  his  hand  caught 
l>etween  the  revolving  grinding  rolls  of  a  ma- 
chine in  the  defendant's  factory,  designed  for 
the  crushing  or  rolling  of  rubber,  and  upon 
which  the  plaintiff  was  working  as  an  em- 
ployfi  of  the  defendant  These  acts  of  al- 
leged negligence  of  the  defendant  are  de- 
scribed In  the  complaint  The  floor  in  front 
of  the  machine  was  not  level,  but  pitched 
downward  at  a  sharp  grade,  and  the  ma- 
chine stood  at  the  top  of  the  incline.  Large 
amounts  of  water  were  negligently  allowed 
to  drain  and  run  over  the  floor  around  the 
machine,  and  the  wet,  slippery,  and  Inclin- 
ing floor  was  unsafe  to  work  upon,  all  of 
which  was  well  known  to  the  defendant. 
That  portion  of  defendant's  factory  around 
said  machine  was  not  a  reasonably  safe  place 
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for  defendant's  employes  to  work,  owing  to 
said  wet,  slippery,  and  unlesvel  floor.  The 
grinding  rolls  of  said  machine  were  not 
guarded  so  as  to  prevent  persons  falling 
against  said  machine.  There  was  no  ship- 
per, brake,  or  other  device  by  which  the 
machine  could  be  stopped  within  reasonable 
time  in  case  of  accident  There  were  no 
cleats  fastened  to  the  floor  to  prevent  de- 
fendant's operatives  from  slipping  and  fall- 
ing against  the  rolls  of  the  machine.  The 
plaintiff,  a  boy  aged  17  years,  had  t>een  em- 
ployed by  the  defendant  In  said  factory 
about  one  week,  and  was  ignorant  of  the  dan- 
gers connected  with  the  operation  of  said 
grinding  machine.  The  plaintiff,  while  feed- 
ing said  machine,  was  ordered  by  B.  M.  War- 
ren, defendant's  superintendent  in  charge  of 
said  factory,  to  hurry  and  feed  faster. 
While  attempting  to  carry  out  the  orders  of 
said  superintendent  and  work  faster,  the 
plaintiff  slipped  on  the  wet  and  inclined 
floor  about  said  machine,  and  fell  against 
same,  and  his  right  hkifd  was  caught  be- 
tween said  rolls,  and  all  four  fingers  of  said 
hand  were  so  badly  crushed  that  same  had  to 
be  amputated.  The  plaintiff  never  received 
any  caution  or  instruction  from  the  defend- 
ant in  regard  to  the  operation  of  said  ma- 
chine or  the  danger  connected  therewith. 

The  following  facts  were  found  by  the 
trial  court: 

The  dtfendant  corporation  is  engaged  in 
ttie  manufacture  of  reclaimed  rubber,  using 
therefor  in  its  factory  several  machines  prac- 
tically alike  and  ail  operated  by  a  shaft  run- 
ning underneath  them,  driven  by  a  water 
wheel.  The  machine  itself  consisted  of  two 
cast-iron  hollow  cylindrical  rolls,  3  feet  long 
and  16  inches  In  diameter,  set  In  tlie  same 
horizontal  plane,  parallel  to  each  other,  and. 
when  in  operation,  revolving  toward  each 
other,  from  19  to  21  revolutions  per  minute. 
The  top  of  these  rolls  was  44  inches  above 
the  level  of  the  floor  in  front  of  the  machin- 
ery, and  the  two  rolls  were  supported  at 
each  end  by  iron  frames.  By  turning  cer- 
tain screws,  the  front  roll  could  be  moved 
toward  or  away  from  the  rear  roll  so  as  to 
Increase  or  diminish  the  space  l)etween  the 
ttUa.  Under  the  rolls  was  a  stock  box  for 
catching  material  which  had  passed  down 
between  the  two  rolls.  These  rolls  were  for 
crushing  and  grinding  powdered  rubber  fed 
through  between  them,  which  to  be  well 
ground  must  pass  tlirougfa  them  several 
times.  The  machine  on  which  plaintiff  was 
hurt  was  so  constructed  that  it  could  not  be 
stopped  without  stopping  the  water  wheel  it- 
self;  and,  to  stop  the  machine,  it  was  neces- 
sary for  some  person  to  go  to  the  water 
wheel  pit,  about  30  feet  away,  and  turn  a 
wheel  by  which  tlie  water  wheel  was  grad- 
ually slowed  down  and  stopped.  A  rubber 
grinding  machine  like  that  on  which  plain- 
tiff was  Injured,  with  no  device  for  stopping 
It  in  case  of  accident,  without  stopping  the 
main  power  Itself,  is  unusual  and  extraordi- 


nary. When  what  Is  calleS  "washing"  was 
done  on  these  machines,  large  quantities  of  , 
water  were  allowed  to  drop  on  and  flow  onto 
the  rolls  and  run  onto  the  floor,  and  the  floor 
in  front  of  and  around  the  machines  was  al- 
ways wet  when  the  machines  were  used  for 
washing,  and  a  board  or  block  was  placed 
on  the  floor  and  used  by  the  operator  to 
stand  on  so  as  to  keep  his  feet  dry.  The  use 
of  the  same  machines  for  Iwth  sheeting  and 
washing  was  unusual  and  peculiar  to  de- 
fendant's mill,  and  was  dangerous,  because 
It  made  the  floor  slippery  and  unsafe.  On 
or  about  September  8,  1906,  the  defendant's 
superintendent  assigned  the  plaintiff,  an  Ital- 
ian boy  al)out  17  years  old,  who  entered  the 
employ  of  the  defendant  on  the  22d  of  the 
previous  month,  to  work  on  the  rolls.  He 
gave  plaintiff  no  caution  or  Instruction  re- 
garding the  operation  of  any  of  the  machines, 
except  to  say  in  English,  which  it  did  not 
appear  the  plaintiff  understood:  "Men  on 
machines  must  keep  their  eyes  open,  and  all 
machinery  must  be  watched."  He  gave 
plaintiff  no  caution  or  warning  about  the 
inclining  floor,  or  the  danger  of  slipping  on 
same,  or  the  danger  of  the  movable  block 
slipping  on  which  he  was  ordered  to  stand. 
One  Rocco,  at  the  direction  of  the  defend- 
ant's superintendent,  showed  the  plaintiff  the 
operation  of  the  machines  and  pointed  out 
how  the  machines  were  adjusted,  and  how 
the  sheets  of  rubber  were  formed  between 
the  rolls,  and  plaintiff  was  told  by  him  not 
to  get  his  fingers  between  the  rolls  or  to  put 
them  beyond  a  certain  point,  or  he  would 
lose  them.  Rocco  was  not  a  proper  or  com- 
petent person  to  instruct  green  hands  like 
the  plaintiff  in  the  operation  of  the  machines. 
On  the  third  day  after  he  had  been  turned 
over  to  Rocco  for  Instruction,  plaintiff  was 
left  to  operate  the  machines  alone,  and  con- 
tinued to  operate  one  alone  up  to  the  time  he 
was  Injured.  On  September  13th  plaintiff 
was  making  rubber  sheets  on  one  of  said  ma- 
chines. This  operation  consisted  of  putting 
three  shovelfuls  of  powdered  rubber  on  top  of 
the  rolls.  After  being  ground  between  them, 
the  powder  becomes  a  plastic  mass,  and 
drops  in  pieces  into  the  stock  box  below. 
The  operator  picks  up  these  pieces  with  his 
hand,  smd  throws  them  on  top  of  the  rolls 
aiealn.  The  superintendent  hdd  assigned 
plaintiff  to  work  on  this  particular  machine 
the  day  before.  During  the  day  he  told  the 
plaintiff  he  was  working  too  slow,  and  that 
he  muAt  work  faster,  and  make  as  many  as 
the  others  did.  Just  before  the  accident,  the 
plaintiff  had  put  three  shovelfuls  of  the  pow- 
dered rubber  into  the  machines  several  times, 
but  It  did  not  mix  well.  The  superintendent 
told  him  to  put  in  another  shovelful  of  pow- 
der, which  he  did.  He  then  attempted  to 
pick  up  the  pieces  of  dough  in  the  stock 
box,  to  throw  them  onto  the  rolls,  when  the 
superintendent  said:  "Don't  pick  it  up  in 
pieces.  Take  it  up  altogether,  and  shove  It 
in.'.'    Plaintiff  then  put  the  pieces  of  rubber 
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dough  together  In  an  attempt  to  ob«y  the  or- 
der of  the  superintendent  To  do  bo  he  was 
obliged  to  lift  this  mass,  which  weighed  some 
60  or  70  pounds,  out  of  the  stock  box,  and 
put  it  forward  from  his  body  so  that  It 
would  drop  between  the  rolls  and  feed  in. 
He  attempted  to  do  this  while  standing  upon 
the  block,  and  the  position  he  was  required 
to  assume  to  make  the  necessary  movements 
caused  the  block  to  slip  backwards,  and  away 
from  the  machine  for  about  two  feet  because 
of  the  slippery  and  inclined  floor,  and  l^ 
such  slipping,  and  without  negligence  on  his 
part,  he  was  thrown  against  the  machine, 
and  bis  right  hand  went  between  the  two  re- 
volving rolls.  He  cried  out,  and  seized  the 
frame  of  the  machine  with  his  other  hand 
and  endeavored  to  prevent  his  right  hand 
from  feeding  Into  the  rolls.  A  fellow  em- 
ploy4  attempted  to  hold  him  away  from  the 
drawing  force  of  the  rolls,  and  shouted  to 
Rocco  to  stop  the  water  wheel,  who  went  to 
the  wheel  pit  and  attempted  to  stop  the  water 
wheel,  but  did  not  succeed,  and  the  plaintiff 
by  his  own  efforts  disengaged  his  hand.  The 
rolls  were  revolving  slowly,  and,  had  this 
machine  been  equipped  with  any  of  the  safe- 
ty devices  In  common  use  at  that  time  they 
could  have  been  stopped  almost  instantly, 
and  probably  before  plaintiff  had  received 
any  substantial  Injury  whatsoever  to  bis 
hand,  at  least  before  the  serious  Injury  act- 
ually suffered  had  been  received.  The  four 
fingers  of  the  plaintlfTs  right  hand  were  so 
badly  crushed  between  the  rolls  that  amputa- 
tion of  the  fingers  became  necessary. 

While  plaintiff  was  In  the  hospital,  his  fa' 
ther  and  mother  called  at  the  office  of  the  de- 
fendant, and,  through  an  Interpreter,  told  the 
vice  president  and  general  manager  of  the 
company  that  they  wanted  to  know  what  the 
company  was  going  to  do.  The  manager  told 
them  that  the  company  would  give  plaintiff  a 
permanent  Job,  and  told  the,  father  to  come 
to  work  at  once.  The  father  commenced 
work  In  defendant's  factory  September  24, 
1900,  and  was  employed  there  until  February 
4,  1907,  when  he  was  discharged.  The  plain- 
tiff returned  to  work  at  defendant's  factory 
November  11,  1906,  and  remained  there  until 
January  21, 1907,  doing  sweeping  and  similar 
work.  On  December  14,  1906,  the  plaintiff 
was  called  into  the  office  and  his  signature 
to  a  release  of  all  his  claims  against  the  de- 
fendant was  obtained  by  the  bookkeeper  and 
the  superintendent  of  the  defendant  company. 
No  interpreter  or  any  other  person,  friendly 
to  or  In  the  interest  of  plaintiff,  was  present 
when  the  release  was  signed.  The  consider- 
ation expressed  In  the  release  was  $107.50  re- 
ceived from  the  defendant.  The  defendant 
bad  voluntarily  paid  wages  to  the  plaintiff 
since  his  Injury,  and  part  of  his  hospital  bill, 
amounting  in  all  to  $75.50,  but  these  jMiy- 
ments  were  not  made  as  a  part  of  any  agree- 
ment. .The  persons  who  procured  the  plaln- 
tifTs  signature  claimed  to  have  told  him  that 
the  paper  was  a  release  of  all  his  claims 


against  the  defendant  In  return  for  his  doc- 
tor's bill  and  hospital  bill  and  wages,  and 
that  he  could  work  for  the  defendant  com- 
pany at  reg^ular  pay  as  long  as  he  did  not  get 
lazy.  Soon  after  tlie  release  had  been  ob- 
tained, the  plaintiff  and  his  father  were  dis- 
charged. It  was  the  Intention  of  defendant's 
superintendent  to  obtain  this  release  with- 
out consideration,  and  the  same  was  procured 
in  such  a  manner  that  it  would  be  grossly 
Inequitable  to  hold  the  plaintiff  to  be  bound 
thereby. 

The  trial  court  found  that  the  defendant 
was  negligent  In  the  following  particulars: 
In  maintaining  said  unlevel  and  inclining 
floor;  in  falling  to  provide  wooden  cleats  or 
lattice-work  for  the  employes  to  stand  upon 
and  prevent  slipping;  in  causing  large  quan- 
tities of  water  to  be  discharged  on  the  floor 
In  front  of  the  sheeting  machines,  thereby 
causing  It  to  become  slippery;  In  falUng  to 
exercise  reasonable  care  to  provide  a  reason- 
ably safe  place  In  which  plaintiff  was  re- 
quired to  work  in  respect  to  said  conditions; 
In  operating- the  machines  without  any  safe- 
ty device  to  stop  same  without  stopping  the 
water  wheel ;  In  falling  to  give  plaintiff  ade- 
quate instruction  and  cantion  In  regard  to  the 
operation  of  said  machine,  and  In  ordering 
and  permitting  plaintiff  to  operate  the  mills 
alone  nntll  he  had  become  more  experienced ; 
In  ordering  plaintiff  to  stand  upon  the  move- 
able block  without  instruction  and  caution 
that  the  floor  was  unlevel,  and,  when  wet, 
likely  to  l>e  slippery,  and  that  the  block  was 
likely  to  slip;  In  trying  to  hurry  and  force 
plaintiff,  a  green  boy,  to  accomplish  as  much 
work  on  the  machine  as  experienced  men; 
and  ordering  him  not  to  feed  the  rubber 
dough  In  pieces,  but  to  lift  It  lo  all  at  one 
time.  The  court  farther  fonnd  that  the  plain- 
tiff was  In  the  exercise  of  reasonable  care 
nnder  the  conditions  prevailing,  and  that  his 
Injury  did  not  result  from  a  cause  of  danger 
that  was  obvious  to  him.  and  rendered  judg- 
ment for  the  plaintiff  for  $1,500  damages. 

Upon  the  trial  the  plalntlfTs  father,  having 
been  called  as  a  witness  in  rebuttal  to  con- 
tradict defendant's  claims  as  to  what  was 
said  at  the  time  the  plaintifTs  father  and 
mother  called  at  defendant's  office  and  had  a 
conversation  with  defendant's  general  man- 
ager, was  asked  on  cross-examination  this 
question:  "Well,  you  understood,  didn't  yon, 
that  If  Mr.  Askam  [defendant's  general  man- 
ager] paid  the  doctor's  bill  and  the  hospital 
bills,  and  Joseph's  wages,  and  did  the  rest 
of  the  things  he  said  he  would,  do,  that  that 
would  settle  the  case?"  This  question  was 
excluded  upon  plaintiff's  objection.  Subse- 
quently on  cross-examination  he  was  asked: 
"Did  Mr.  Askam,  or  any  one,  say  anything 
to  yoa  at  the  time  of  that  conversation 
•  •  •  which  led  you  to  believe  or  under- 
stand that  If  Mr.  Askam  and  the  company 
did  what  Mr.  Askam  said  he  or  It  would  do 
that  it  would  settle  Joseph's  claim  against  the 
company}"     The   witness  having  answered 
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•TIo,"  was  asked:  "What  did  yon  suppose 
he  was  doing  this  for?"  The  court  sustained 
plalntUTs  objection  to  this  question. 

Seymour  O.  Loomls,  for  appellant  J. 
Blmey  Tuttle,  for  appellee. 

HALLk  J.  (after  stating  the  facts  as  above). 
In  his  appeal  to  this  court  the  defendant 
claims  that  the  superintendent's  orders  to 
the  plaintiff  to  "put  In  another  shovelful  of 
powder"  and  "not  to  pick  It  (the  rubber 
dough)  up  In  pieces,"  but  to  "take  it  up  al- 
together and  shove  It  In,"  was  the  real  cause 
of  th«  accident,  and  that  these  acta  of  negli- 
gence are  not  alleged  In  the  complaint,  and 
were  therefore  erroneously  made  the  basis 
of  the  Judgment  for  substantial  damages. 
The  complaint  states  a  good  cause  of  action, 
and  properly  describes  several  acts  of  de- 
fendant's negligence  as  the  causes  of  the 
plalntlflTs  injury.  All  of  them  having  been 
proved,  the  fact  that  several  others  were  also 
established  without  objection  ought  not  to  de- 
feat the  plaintiff's  recovery. 

But  proof  that  these  two  orders  were  giv- 
en is  not  variant  from  the  averments  of  the 
complaint  that  the  superintendent  ordered  the 
plaintiff  "to  hurry  and  feed  faster,"  and  di- 
rected him  to  work  upon  this  machine.  The 
plaintiff  was  not  required  to  state  In  his  com- 
plaint the  precise  words  by  which  he  was  di- 
rected to  work  on  this  roller.  The  complaint 
contains  a  sufiScIent  averment  that  he  was  so 
directed,  and  a  sufficient  description  of  the 
acts  of  negligence  proved,  to  sustain  the  Judg- 
ment rendered  upon  a  bearing  in  damages 
after  a  default  Anderson  v.  United  States 
Rubber  Co.,  78  Conn.  48,  52,  60  Atl.  1057. 
The  complaint  contains  a  direct  allegation 
that  the  plaintifTs  Injury  was  caused  by  the 
defendant's  negligence.  A  separate  averment 
that  the  negligence  of  the  plaintiff  did  not 
contribute  to  the  injury  or  that  he  was  in  the 
exercise  of  due  care  was  therefore  unneces- 
sary. Brockett  v.  Pair  Haven  &  W.  R.  Co., 
73  Conn.  428,  433.  47  Atl.  763. 

It  Is  contended  that  the  complaint  Is  In- 
sufficient because  It  fails  to  aver  that  the 
plaintiff  did  not  have  equal  means  of  knowl- 
edge with  the  defendant  of  the  alleged  unsafe 
conditions;  and  Keefe  v.  National  Folding 
Box  Co.,  66  Conn.  38,  is  cited  as  sustaining 
this  dalm.  In  that  case  the  complaint  al- 
leged that  the  plaintiff  was  negligently  put  to 
work  In  placing  colored  paper  saturated  with 
poison  In  a  box  grcstly  heated  with  steam. 
It  was  held  upon  demurrer  that  the  facts 
alleged  failed  to  sustain  the  averments  that 
the  defendant  was  bound  to  know  of  the  pres- 
ence of  the  poison,  and  that,  so  far  as  ap- 
peared, the  trialntlfTs  means  of  knowing  it 
were  as  good  as  the  defendant's.  In  the  case 
l)€fore  us  It  appears  sufficiently  clear  from  the 
averments  of  the  complaint  that  the  defend- 
ant knew  of  the  unsafe  conditions  described. 


and  of  the  plalutlfrs  Inexperience,  and  that 
the  boy  17  years  old  who  had  worked  on  the 
machine  but  a  few  days,  and  that  without 
adequate  instructions,  had  not  the  knowledge 
or  means  of  knowledge  possessed  by  the  de- 
fendant of  the  danger  of  the  work  which  he 
was  directed  to  perform.  Assuming  that  the 
defendant  might  upon  the  hearing  In  damages 
have  availed  itself  of  a  legal  discharge  from 
all  liability,  the  trial  court  properly  treated 
the  release  presented  In  evidence  by  the  de- 
fendant as  invalid.  The  infancy  of  the  plain- 
tiff, his  ignorance  of  the  English  language, 
and  the  circumstances  under  which  the  re- 
lease was  procured  were  sufficient  reasons 
for  setting  it  aside.  As  it  was  presented  up- 
on a  hearing  In  damages,  the  plaintiff  was  not 
required  to  plead  Its  invalidity,  and,  as  the 
payments  by  the  defendant  of  plaintifTs 
wages  and  a  part  of  his  hospital  bills  are 
found  to  have  been  voluntary  and  not  made 
under  any  agreement  of  settlement,  it  was 
not  necessary  to  make  the  returti  of  the  sum 
so  paid  a  condition  to  the  annulment  of  the 
discharge. 

The  defendant  was  not  prejudiced  by  the 
exclusion  of  the  question  asked  the  plalntUTs 
father  on  cross-examination  whether  he  did 
not  understand  that.  If  Mr.  Askam  paid  cer- 
tain bills  and  did  certain  things,  that  would 
settle  the  case,  since  the  witness  afterward 
answered  practically  the  same  question. 
Whether  the  next  question,  "What  did  yon 
suppose  he  was  doing  this  for?"  should  have 
been  allowed  was  so  far  a  matter  of  discre- 
tion with  the  trial  court  In  determining  the 
proper  limits  of  cross-examination  that  its 
exclusion  is  not  a  sufficient  ground  for  a  new 
trial.  Other  assignments  of  errors  in  rulings 
upon  questions  of  evidence  not  pursued  in  de- 
fendant's brief  are  not  noticed. 

We  discover  no  ground  for  the  claim  that 
the  trial  court  did  not  apply  the  proper  tests 
of  negligence  in  holding  upon  the  facts  found 
that  the  defendant  failed  to  sustain  the  bur- 
den Imposed  upon  It  by  the  default  of  either 
disproving  the  negligence  with  which  It  was 
charged  or  of  proving  contributory  negli- 
gence upon  the  part  of  the  plaintiff. 

There  la  no  error.  The  other  Judges  Mm- 
curred. 


(81  Conn.  464) 
Appeal  of  STAVOIiO. 

(Supreme  Court  of  EJrrors  of  Connecticut.    Dee. 
18,  1008.) 

1.  INTOXICATIHO  LlQPOBS  (|  75*)— PbOCEBD- 

iNos  TO  Procube  I>icense8— Appeal  fbou 
Decision— Mattebs  Reviewable. 

On  appeals  from  decisions  of  county  com- 
missioners granting  an  occupant  of  premises  a 
removal  permit,  and  refusing  to  grant  the  own- 
er of  the  premises  a  liquor  license,  whicli  were 
tried  together  in  the  superior  court,  whether 
the  commissioners  had  exceeded  their  powers  in 
granting  the  occupant  a  license  to  the  premises 
before  the  removal  permit  was  granted,  and  aft- 
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er  the  owner  had  purchased  the  premises,  but 
before  his  deed  was  recorded,  was  not  in  ques- 
tion in  the  superior  court;  no  appeal  having 
been  taken  from  the  grantin§r  of  that  license. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Iiiquors,  Dec.  Dig.  {  75.*] 
2.  Intoxicating  Liquobs  (S  102*)— Licbnsbs 
—"Renewal    Licbnsbs"— Statdtobt    Pro- 
visions. 

A  liquor  license  granting  the  same  privilefe 
to  the  same  i>er8on  to  sell  in  the  same  place  is 
a  renewal  license  within  Gen.  St.  1902,  §  2647, 

Jtrovidine  that  no  license  except  a  renewal  of  a 
iceose  shall  be  granted  in  purely  residential  or 
manufacturing  parts  of  a  town,  with  certain 
exceptions,  but  a  license  granted  to  a  different 
person  would  not  be  a  renewal. 

[EJd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  {  102.»] 
8.  Intoxicating  Liqdobs  (t  69*)— Licenses— 

SUITABIUTT  OF  PLACE— QUESTION   OF  FACT. 

Whether  premises  at  which  a  license  to  sell 
Uqaors  is  aslced  is  a  suitable  jtlace  for  a  saloon 
ia  a  question  of  fact 

[E>d.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Dec.  Dig.  {  69.*] 
4.  Intoxicating  Liquobs  (j  60*)— Licenses— 
.Suitable  Place  fob  Saloon. 

Neither  the  fact  that  county  commissioners 
had  granted  a  renewal  liquor  license  for  a  cer- 
tain location  in  a  residential  and  manufactur- 
ing part  of  a  town,  nor  that  they  had  granted 
the  same  person  a  removal  permit  to  a  more 
unsuitable  location  on  the  opposite  side  of  the 
street,  would  as  matter  of  law  render  the  former 
location  a  suitable  place  for  which  to  grant  a 
license  which  was  not  a  renewal ;  there  being 
one  saloon  in  the  locality. 

[EJd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  i  69.*] 

Appeal  from  Superior  Court,  Fairfield 
Connty;  Ralph  Wheeler,  Judge. 

Application  by  Ceno  Stavolo  for  a  license 
to  sell  intoxicating  liquors.  From  a  Judgr- 
ment  of  the  superior  court,  affirming  tbe  ac- 
tion of  the  county  commissioners  In  refusing 
a  license,   applicant  appeals.    Affirmed. 

James  B.  Walsh  and  William  H.  Cable,  for 
appellant    Howard  W.  Taylor,  for  appellees. 

HALL,  J.  This  appeal  from  tbe  refusal 
of  tbe  county  commissioners  to  grant  a  li- 
cense to  the  appellant,  Cono  Stavolo,  to  sell 
spli'ituous  and  intoxicating  liquors  at  No. 
80  RlTer  street,  In  the  town  and  city  of  Dan- 
bury,  and  Hermann's  Appeal,  71  Atl.  602, 
were  tried  together  in  the  superior  court,  al- 
though argued  separately  in  this  court 
Many  of  the  facts  stated  and  views  express- 
ed in  tbe  latter  case  are  applicable  to  the 
decision  of  this  appeal. 

In  afllrming  the  action  of  the  county  com- 
missioners in  the  present  case  tbe  superior 
court  found  these  facts:  The  appellant,  Cono 
Stavolo,  purchased  the  premises  No.  60  River 
street  by  deed  dated  October  26,  1907,  and 
recorded  November  7,  1907.  On  October  19, 
1907,  he  applied  to  the  county  commissioners 
for  a  license,  which  was  refused  on  the  8th 
of  February  without  notice  to  him  of  a  re- 
monstrance which  had  been  filed.  He  Is  a 
suitable  person  to  receive  a  license,  but  No. 
00  River  street  Is  an  unsuitable  place -for  a 


saloon,  although  less  so  than  No.  69,  on  the 
opposite  side  of  the  street  This  locality 
Is  practically  a  manufacturing  and  residen- 
tial part  of  the  city.  More  saloons  than  one 
in  this  vicinity  would  be  too  many.  For 
more  than  10  years  previous  to  January  27, 
1007,  one  Frank  P.  Bartley  had  occupied  the 
premises  No.  60  River  street  under  a  pared 
lease  from  month  to  month  from  the  owner, 
and  bad  there  conducted  a  licensed  saloon 
business.  After  the  purchase  of  tbe  place  by 
Stavolo,  with  the  knowledge  of  Bartley,  the 
latter  agreed  to  vacate  the  premises  on  or 
l)efore  November  1,  1907.  He  afterward  re- 
fused to  do  so,  and  remained  in  possession 
until  about  January  27,  1908,  and  until  after 
a  judgment  In  an  action  of  summary  process 
had  been  rendered  against  him,  and  in  favor 
of  Stavolo,  for  the  possession  of  said  prem- 
ises. Bartley  liad  previously,  on  tbe  9th  of 
September,  1007,  applied  for  a  license  for 
No.  60  River  street,  which  was  granted  to 
blni  by  the  county  commissioners  on  the  1st 
of  November,  1007.  No  appeal  was  taken 
from  tbe  granting  of  such  license,  and  on  the 
27th  of  January,  1908,  tbe  county  commis- 
sioners granted  the  application  of  Bartley, 
made  December  26,  1907,  under  section  2669 
of  the  General  Statutes  of  1902,  for  a  re- 
moval permit  from  No.  60  to  No.  50,  the  ap- 
peal from  the  granting  of  which  is  Bor- 
mann's  Appeal,  supra. 

The  appellant  In  the  present  case  dalmed 
in  tbe  trial  court  that  since  be,  Stavolo,  was 
tbe  owner  of  the  fee,  he,  and  not  Bartley, 
should  have  received  from  tbe  county  com- 
missioners the  license  for  No.  60  River  street: 
that  tbe  fact  that  a  license  was  granted  to 
Bartley  for  No.  60  did  not  prevent  the  coun- 
ty commissioners  from  granting  a  license  to 
the  appellant  for  No.  60;  that  the  license 
granted  to  Bartley  for  No.  60  was  not  a  re- 
newal license;  and  that  as  a  matter  of  law 
No.  60  was  a  suitable  place  to  be  licensed. 
Whether  the  connty  commissioners  exceeded 
their  powers  In  granting  the  license  to  Bart- 
ley for  No.  60  on  the  1st  of  November,  and 
before  Stavolo's  deed  of  No.  60  was  record- 
ed, was  not  a  question  In  the  superior  court 
as  no  appeal  was  taken  from  the  granting  of 
that  license.  The  superior  court  sustained 
the  appellant's  claim  that  the  granting  of  the 
license  to  Bartley  did  not  as  a  matter  of  law 
prevent  the  granting  of  a  license  to  the  ap- 
pellant The  trial  court  rightly  held  that 
the  license  granted  Bartley  on  November 
1,  1907,  was  a  renewal  within  the  meaning 
of  section  2647  of  the  General  Statutes  of 
1902.  It  granted  the  same  privilege  to  the 
same  person  to  sell  In  the  same  place  speci- 
fied in  his  license  of  the  previous  year.  Bor- 
mann's  Appeal,  supra.  A  license  granted  to 
Stavolo  would  not  have  been  such  a  renewal, 
since  It  would  have  been  a  license  granted 
to  a  different  person. 

Whether  or  not  No.  00  was  a  snltable  place 
for  a  saloon  was  a  question  of  fact    Neither 
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tbe  irroper  granttAg  by  the  cO'snty  commls- 
Btonera  of  a  renewal  license  to  Bartley  for 
No.  60^  -which  under  section  2647  they  might 
in  their  discretion  as  to  suitability  of  person 
and.  place  grant  even  In  a  purely  residential 
or  manufacturing  part  of  tbe  town,  nor  what 
has  been  held  to  hare  been  an  Improper 
granting  to  Bartley  by  tbe  county  commls- 
Bionera  of  permlsston  to  remove  his  saloon 
from  No.'  60  to  the  more  unsuitable  location 
No.  59,  rendered  the  former  place  as  a  matter 
of  law  upon  the  facts  found  a  suitable  place 
for  which  to  grant  a  license  which  was  not  a 
renewal. 

There  Is  no  error  In  tbe  Ju^anent  of  the 
superior  court    The  other  Judges  concurred. 


(St  Conn.  TO) 

CANDEB  V.  CONNECnCDT  SAVINGS 

BANK  et  al. 

(Sopreme  Court  of  Errors  of  Connecticut.    Dec. 

18,  1908.) 

1.  Girrs  (I  SO*)— "Gift  Inteb  Vivos"— Req- 
UI8ITES— Deposit  iw  Savings  Bank. 

To  establish  a  gift  inter  vivos  of  a  deposit 

in  a  savings   bank,   it  must  appear,   not  only 

that  the  depositor  intended  a  gift,  .but  also  that 

be   ezecnted   his   intention   and   completed   the 

gift  by  acts  sufficient  to  pass  title. 
[Eld.  Note.— For  other  cases,  see  Gifts,  Cent 

Dig.  IS  52-57 ;   Dec.  Dig.  |  30.* 
For  other  definitions,  see  Words  and  Phrases, 

vol.  4,  pp.  3091-3093;    vol.  8,  p.  7671.) 

2L  Girrs  (J  80*)— INTBK  Vivos— Rbquibiteb— 
"Use." 

A  deposito'T  in  a  savings  bank  formed  a 
fixed  purpose  of  giving  the  deposit  to  her  broth- 
er, and  that  the  deposit  should  at  once  become 
Us  property.  She  had  lost  her  bank  book,  and 
delivered  to  her  brother  an  order  on  the  bank, 
directing  it  to  pay  the  entire  deposit  to  him. 
At  the  time  of  tbe  delivery  of  the  order  Co  him, 
she  stated  that  she  gave  him  the  deposit  "sub- 
ject to  her  use  of  the  same"  for  life.  Beld 
to  show  an  intention  to  make  an  absolute  gift ; 
the  word  "use"  as  applied  to  the  use  of  money 
being  tbe  profit  derived  therefrom. 

[Bid.  Note.— For  other  cases,  see  Gifts,  (3ent. 
Dig.  $1  52-57;   Dec.  Dig.  i  30.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8k  pp.  7228-7237.  7825.] 
8.  Ghts  (§  18*)— INTKB  Vivos— Resebvation 

BT  DOWOB. 

A  reservation  by  tbe  donor  of  the  use  and 
enjoyment  of  the  subject  of  the  gift  is  not  neces- 
sarily inconsistent  with  the  absolute  character 
of  tbe  gift,  and  q  gift  accompanied  by  such  res- 
ervation may  be  valid. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Gent. 
Dig.  S  81 ;  Dec.  Dig.  §  18.*] 

4.  OiFta  (§  22*)— IHTEB  Vivos— Deuvsbt. 

A  gift  is  perfected  when  the  donor  places 
In  the  hands  of  the  donee  the  means  of  ob- 
taining possession  of  the  contemplated  gift,  ac- 
companied b^  acts  clearly  showing  an  intention 
to  devest  tumseif  of  ul  dominion  over  the 
property. 

[Ed.  Kote;— For  other  cases,  see  Gifts,  Cent. 
Dig.  $37;   Dec.  Dig.  J  22.* 

For  other  definitions,  see  Words  and  Phrases, 
itl.  4,  pp.  S084r-S087;    vol.  8,  p.  7670.] 

5.  Odts  (8  30*)- Irteb  Vivos— Deuvebt. 

A  depositor  in  a  savings  bank,  intending  to 
make  a  i^ft  of  the  deposit,  signed  an  order  di- 


rectinlr  the  bank  to  pay  to  the  donee  the  entire 
deposit  The  depositor  had  lost  her  bank  book, 
and,  to  assist  her  in  n^aking  the  gift  an  officer 
of  the  bank  drew  the  order,  and  stated  that  it 
was  necessary  for  her  to  sign  it  to  make  the 
transfer  eSectuaL  The  bank  on  obtaining  the 
signed  order  made  a  memorandum  on  tbe  donor's 
ledger  account  that  the  donee  held  an  order  for 
the  entire  deposit  The  bank  and  the  donee 
recognized  the  validity  of  the  order.  Held  that 
as  l^tween  the  depositor  and  the  donee,  the 
gift  was  complete,,  though  the  bank  might  have 
required  a  production  of  the  bank  book  or  se- 
curity to  keep  it  tiarmless  from  consequences  of 
payment  without  it,  and  though  tbe  bank  might 
have  required  witnesses  to  the  depoei  tor's  sif 
nature  to  the  order. 

[Ed.  Note.— For  other  cases,  see  Gifts,  OmC 
Dig.  {}  52-57;    Dec.  Dig.  S  SO.*] 

6.  Gifts  (§  30*)- Inteb  Vivos— Dklivebt. 

There  may  be  a  valid  gift  of  a  deposit  in  a 
savings  bank  in  the  donor's  name,  though  he  re> 
tains  possession  of  the  bank  book. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent; 
Dig.  a  52-57;    Dec  Dig.  i  SO.*] 

7.  CoNTBACis    (J   77*)  — "Good    Corsidkba* 

TION." 

Since  a  good  consideration  is  that  of  blood 
or  natural  affection,  a  gift  made  for  such  a 
consideration  prevails,  unless  it  interferes  t^itb 
the  rights  of  creditors  and  purchasers. 

[Ed.  Note. — For  other  cases,  see  Contract^ 
Cent  Dig.  t{  2S6-290;  Dec.  Dig.  8  T7.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  8115,  8116.1 

Appeal  from  Court  of  Common  Fleas,  New 
Haven  County;   Isaac  Wolfe,  Judge. 

Action  In  the  nature  of  Interpleader  by  Da; 
vld  P.  Candee  against  the  Connectlcnt  Sav- 
ings Bank  and  against  Clarence  E.  Thomp- 
son, executor  of  Jane  A.  Isbell,  deceased,  ta 
recover  a  deposit  In  defendant  bonk.  From 
a  judgment  for  plalntlfF,  defendant  Clarence 
E.  Thompson,  executor,  appeals.     AflSrmed. 

Howard  0.  Webb,  for  appellant  Georgo 
E.  Beers  and  George  M.  Wallace^  for  a.pp^ 
lee. 

RORABACK,  3.  On  May  29,  1905,  one 
Jane  A.  Isbell  had  on  deposit  In  the  Con- 
necticut Savings  Bank  the  sum  of  $363.14 
which  she  was  desirous  of  giving  to  her 
brother,  the  plaintiff.  When  Mrs.  Isbell 
died  In  November,  1906,  said  fund  was  still 
on  deposit  in  said  bank,  which  refused  pay- 
ment because  of  conflicting  claims  made  by 
the  plaintiff  and  one  Clarence  E.  Thompson, 
executor  of  the  last  will  and  testament  of 
Mrs.  Isbell.  Th«  court  of  common  pleas  for 
New  Haven  county  having  rendered  judg^ 
ment  for  the  plaintiff,  the  defendant  Thomp- 
son in  his  appeal  to  this  court  by  several 
assignments  of  error,  raises  tbe  following 
question;  Was  there  a  valid  gift  of  the 
money  In  the  Connectlcnt  Savings  Bank  from 
the  deceased,  Jane  A.  Isbell,  to  the  plaintiff, 
Candee,  so  that  the  money  belonged  to  hlmt 

In  order  that  a  deposit  of  money  In  >i 
savings  bank  to  the  credit  of  another  person 
shall  operate  as  a  gift  inter  vivos,  it  should 
appear,  not  only  that  the  depositor  intend- 
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ed  a  gift,  but  alao  tbat  he  executed  his  ia- 
tentlon  and  completed  the  gift 'by  an  act  or 
acts  sufficient  to  pass  title.  Main's  Appeal, 
73  Conn.  638,  48  Atl.  065.  It  appears  that 
itia.  Isbell  was  an  old  lady,  a  childless  wid- 
ow, and  that  she  had  the  pecuniary  ability 
to  make  the  gift  She  entertained  an  affec- 
tionate feeling  for  her  brother,  who  was  in 
needy  circumstances.  Her  conduct  leading 
np  to  and  in  giving  an  order  transferring  the 
deposit  in  the  Connecticut  Savings  Bank  in- 
dicated a  fixed  purpose  upon  her  part  that 
the  money  In  the  bank  should  at  once  be- 
come the  property  of  the  plaintiff.  It  no- 
where appears  that  she  ever  entertained  any 
other  desire,  or  changed  her  Intention  upon 
this  subject  Having  lost  her  bank  book,  she 
followed  the  instructions  of  the  bank,  and 
signed  and  delivered  an  order  which  one  of 
its  officers  had  drawn,  which  she  gave  to  the 
plaintiff,  stating  that  she  gave  him  the  fund 
"subject  to  her  use  of  the  same  during  her 
lifetime."  This  order,  with  the  accompany- 
ing circumstances,  is  not  only  satisfactory 
evidence  of  an  executed  Intention  to  give, 
but  in  the  absence  of  the  book  was  all  that 
the  donor  could  do  to  perfect  the  gift  Upon 
the  facts  found  independently  of  the  ex- 
pression "use  of  the  same  for  her  lifetime," 
an  Intention  to  make  an  absolute  gift  is 
clearly  shown.  This  expression  does  not 
make  the  gift  conditional  or  uncertain,  but 
simply  postpones  the  day  of  enjoyment.  She 
Intended  that  the  fund  should  at  once  be- 
come the  property  of  the  plaintiff,  and  there 
was  no  attempt  to  make  the  gift  effectual 
after  death.  The  elementary  definition  of 
the  "use"  of  money  Is  the  benefit  or  profit 
to  be  derived  therefrom.  Taking  this  whole 
expression  together  with  the  circumstances 
under  which  it  was  used,  the  only  intelli- 
gent construction  to  be  given  to  it  is  that 
the  words  "use  of  the  same  for  her  lifetime" 
simply  included  the  income  or  profit  of  the 
money  in  the  bank.  A  reservation  by  the 
donor  of  certain  proprietary  rights  in  the 
subject  of  the  gift  such  as  the  use  and  en- 
joyment thereof  is  not  necessarily  inconslst- 
ntt  with  the  absolute  character  of  the  gift 
and  gifts  accompanied  by  such  reservations 
have  been  repeatedly  upheld.  Bone  ▼.  Holmes, 
195  Mass.  496,  81  N.  E.  290;  Smith  ▼.  Sav- 
ings Bank,  64  N.  H.  230,  9  Atl.  792,  10 
Am.  St  Rep.  400;  Green  v.  Tulane,  62  N. 
J.  Eq.  169,  28  AU.  9;  Hope  v.  Eutchins,  9 
Gill  &  J.  (Md.)  77;  O'Neil  v.  Greenwood, 
106  Mich.  B72,  64  N.  W.511;  Smith  v.  Young- 
Wood,  68  Ark,  258.  58  S.  W.  42. 

It  is  claimed  that  there  was  not  a  com- 
plete delivery  of  the  money  deposited  In  the 
bank.  It  is  not  necessary  that  there  should 
be  a  manual  delivery  of  the  thing  given; 
nor  Is  there  any  particular  form  or  mode  in 
which  the  transfer  must  be  made.  The  gift 
may  be  perfected  when  the  donor  places  In 
the  hands  of  the  donee  the  means  of  ob- 
taining possession  of  the  contemplated  gift, 
accompanied  with  acts  and  declarations  clear- 


ly showing  an  Intention  to  glre  and  to  di- 
vest himself  of  all  dominion  over  the  prop- 
erty. Main's  Appeal,  73  Conn.  638,  48  AtL 
966;  Reed  t.  Copeland,  50  Oonu.  472,  47 
Am.  Rep.  663;  Scott  v.  Berkshire  County 
Savings  Bank,  140  Mass.  157,  2  N.  B.  926; 
Howard  v.  Windham  County  Savings  Bank, 
40  Vt  507;  Mllholland  r.  Whalen,  89  Md. 
212,  43  Atl.  43,  44  L.  R.  A  205;  Sayre  t. 
WeU,  94  Ala.  466,  10  South.  646,  15  L.  R.  A. 
644;  Goelz  v.  People's  Savings  Bank,  31  Ind. 
App.  67,  67  N.  B.  232.  The  plaintiff's  claim 
is  based  on  an  order  In  these  words:  "New 
Haven,  Conn.,  May  29,  190S.  Connecticut 
Savings  Bank  Of  New  Haven:  Fay  David 
Candee  the  entire  amount  on  my  deposit 
book  number  70653.  Jane  A.  IsbeU."  With 
full  knowledge  of  the  loss  of  the  bank  book 
and  of  Mr&  Isbell's  Intention  to  give  the 
money  to  the  plaintiff,  and  for  the  purpose 
of  assisting  her  In  carrying  out  this  inten- 
tion, one  of  the  officials  of  the  savings  bank 
filled  out  this  order  and  delivered  it  to  the 
plaintiff,  informing  him  tliat  it  would  be 
necessary  for  him  to  obtain  the  signature  of 
Mrs.  Isbell  to  make  the  transfer  effectual 
This  was  obtained,  and  the  plaintiff  returned 
to  the  bank  with  the  order  signed,  and  pre- 
sented the  same.  Then  the  bank,  by  one  of 
its  officers,  made  a  memorandum  upon  the 
page  of  the  ledger  containing  Mrs.  Isbell's 
account,  reading  as  follows:  "May  29tli, 
1905,  David  P.  Candee  holds  order  for  the 
entire  amount"  In  May,  1906,  the  plaintiff 
by  an  order  signed  by  him  without  the  bank 
book  drew  the  Interest  which  had  accrued 
on  this  fund.  This  order,  signed  by  Mrs. 
Isbell,  was  intended  by  her  to  operate  as  a 
donation  and  transfer  of  the  money  therein 
specified.  The  bank,  with  full  knowledge  of 
her  intention,  recognized  and  accepted  It  for 
the  purpose  for  which  it  was  made.  Mrs. 
Isbell  did  all  In  her  power  to  deliver  to  the 
plaintiff  the  means  of  reducing  to  his  pos- 
session the  money  on  deposit  in  the  bank. 
She  could  not  at  any  time  after  making  the 
gift  have  maintained  an  action  for  the  re- 
covery of  this  money  from  the  bank.  There 
is  nothing  to  show  tbat  the  defendant  ad- 
ministrator had  any  better  claim  for  the 
fund  than  the  decedent  whom  he  represents. 
The  administrator  is  bound  by  this  transfer 
as  it  a  purchase  bad  been  made  for  a  valu- 
able consideration.  It  Is  claimed  that  the 
alleged  transfer  was  incomplete,  in  tbat  said 
order  was  not  witnessed  and  was  unaccom- 
panied by  the  bank  book,  as  required  by  the 
laws  of  said  bank.  An  examination  of  the 
by-laws  of  the  bank  falls  to  disclose  any  re- 
quirements that  orde^rs  for  the  payment  of 
money  shall  tie  witnessed.  The  blank  form 
of  the  order  used  by  the  bank  for  the  pur- 
pose of  making  transfers  of  deposits  contain- 
ed a  requirement  that  It  "must  be  dated, 
signed,  witnessed,  and  accompanied  by  the 
book."  Mrs.  Isbell,  Intending  to  make  a 
transfer  of  her  deposit  by  means  of  such  an 
order,  signed  it,  and  the  bank,  relying  upcm 
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her  BigDatore,  accepted  and  acted  upon  It 
without  a  witness.  If  the  bank  was  not  sat- 
isfied with  its  execution,  It  should  have  been 
returned,  with  notice  of  Its  defective  charac- 
ter. This  regulation  for  withdrawing  de- 
posits was  for  the  protection  of  the  bank 
and  Its  depositors.  Mrs.  Isbell  would  not 
have  been  permitted  to  hare  taken  advan- 
tage of  this  Informality,  and  her  legal  rep- 
resentative Is  now  precluded  from  asserting 
or  proving  that  the  transfer  was  invalid  be- 
cause the  order  was  Imperfectly  executed. 
The  bank,  having  prepared  the  order  and 
accepted  It  after  it -was  signed,  waived  the 
requirement  as  to  -Its  being  witnessed.  A  by- 
law of  the  Connecticut  Savings  Bank  which 
was  a  part  of  the  contract  with  their  depos- 
itors provided  "that,  when  the  deposits  are 
withdrawn,  the  pass  book  shall  be  present- 
ed; and  no  payment  shall  be  made  except 
to  depositors  or  upon  their  written  order  ac- 
companied in  all  cases  by  the  pass  book." 
Mrs.  Isbell,  wishing  to  transfer  her  money 
on  deposit,  could  not  present  her  bank  book 
as  the  regulation  of  the  bank  required  (and 
as  she  had  agreed  to  do)  but  did  as  the  bank 
directed  by  signing  the  order  which  the  bank 
had  prepared  to  make  the  transfer  effectual. 
The  bank  before  payment  to  the  plaintiff 
might  have  required  additional  evidence  as 
to  the  loss  of  the  book  and  a  bond  vrlth  sat- 
isfactory securities  to  keep  the  institution 
harmless  from  all  consequences  of  such  pay- 
ment The  bank  has  not  claimed  any  pro- 
tection because  of  the  existence  of  this  by- 
law, and  Mrs.  Isbell's  administrator  should 
not  be  allowed  to  question  it.  This  by-law 
was  intended  for  the  protection  of  the  bank 
and  depositors  against  fraud  and  forgery, 
and  cannot  affect  this  inquiry  as  to  who 
now  owns  this  fund. 

Section  681  of  the  General  Statutes  of 
1902  authorizes  the  assignee  an  equitable 
and  bona  flde  owner  of  any  chose  In  action 
not  negotiable  to  sue  thereon  In  his  own 
name.  There  may  be  a  valid  gift  of  the 
money  on  deposit  in  a  savings  bank  in  the 
donor's  name,  although  the  donor  retains 
possession  of  the  book.  Buckingham's  Ap- 
peal, 60  Conn.  143,  22  AG.  609:  Kerrigan  v. 
Rantlgan,  43  Conn.  17;  Minor  v.  Rogers,  40 
Conn.  512,  16- Am.  Rep.  69;  Martin  v.  Funk, 
75  N.  T.  184,  31  Am.  Rep.  446;  Taylor  v. 
Henry,  48  Md.  560,  80  Am.  Rep.  486;  Stone 
V.  Bishop,  4  CTIff.  693,  Fed.  Cas.  No.  18.482. 
This  order  was  given  upon  a  sufficient  con- 
sideration to  support  an  assignment  or  trans- 
fer of  property.  A  good  consideration  is 
that  of  blood  or  natural  affection  and  a  gift 
made  for  such  a  consideration  ought  to  pre- 
vail unless  It  be  found  to  interfere  with  the 
rights  of  creditors  and  purchasers.  The  or- 
der was  intended  by  the  donor  to  operate  as 
a  donation  and  transfer  of '  the  money  de- 
posited In  the  bank  which  was  there  subject 
to  the  disposition  of  the  donor.    The  bank 


and  the  plaintiff  both  accepted  the  order  for 
the  purposes  for  which  it  was  given,  and  up- 
on one  occasion .  have  recognized  its  validity. 
The  order  was  a  sufficient  Instrument  to 
transfer  title  to  the  donee  of  the  money,  and, 
being  accompanied  by  a  delivery  and  accept- 
ance, constituted  a  valid  transfer  of  the 
funds  as  a  gift  to  the  plaintiff. 

There  is  no  error.    The  other  Judges  con- 
curred. 


(81  Conn,  tas) 
MORSB  v.  CONSOLIDATED  RT.  CO. 
(Supreme  CJourt  of  Errors  of  Connecticut.    Dec; 
18,  1908.) 

1.  STBBBT  RaILBOADS  (8  93*)— OPBBATrOH— Ih- 
JUBIES  TO  PeBSONS— DUTT  OF  MOTOBUAN. 

A  motonnan  in  the  operation  of  his  car 
should  conduct  himself  as  a  reasonably  prndeat 
man  would  under  the  clrcumstaQces  to  prevent 
injury  to  a  person  on  the  track. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roada.  Cent.  Dig.  t  193;   Dec.  Dig.  $  93.*] 

2.  Stbkbt  Railboads  (S  112*)— Opebatiow— 
Actions  fob  Injubixb— Riqrt  or  Acnon— 
Neouobncs. 

Even  if  a  four  year  old  child  conid  not  be 
guilty  of  contributory  negligence,  in  an  action 
against  a  street  railroad  for  her  death  by  being 
struck  by  a  car,  plaintiff  was  not  excused  from 
showing  her  conduct  and  situation  when  she  was 
injured  as  bearing  upon  the  company's  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  }  112.  •] 

8.  Street  Railboads  (S  112*)— Opebation— 
Action  fob  Irjubies—Pboof— Cause  of  In- 

JUBT. 

In  an  action  against  a  street  railroad  for 
causing  the  death  oil  an  Intestate,  plaintiff  must 
show  not  only  defendant's  negligence,  but  that 
it  was  the  proximate  cause  of  the  accident. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cant.  Dig.  {  228;   Dec.  Dig.  g  112.*] 

4.  Stbeet  Railboads  (§  114*)— Opebatiow— 
Action  fob  Injuries— Sufficienot  of  Evi- 
dence—Cause of  Injury. 

That  a  street  car  was  running  at  an  ex- 
cessive speed  at  the  time  of  the  accident  did 
not  of  itself  show  that  that  was  the  cause  of 
the  accident. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec  Dig.  I  114.*] 

5.  Street  Railroads  (J  114*)— Operation- 
Actions  fob  Injuries— Suffioiknct  of  Evi- 
dence, 

The  proximate  cause  of  injury  to  plaintiffs 
Intestate  by  being  struck  by  a  street  car  could 
be  proved  by  circumstantial  evidence,  and  need 
not  be  established  beyond  a  reasonable  doubt, 
but  it. must  tie  established  by  facts  according  a 
logical  basis  for  an  inference  as  to  the  cause,  ani! 
could  not  be  left  to  speculation. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec  Dig.  {  114.*] 

6.  Street  Railroads  (J  114*)— Personal  In- 
juries—Actions— Direction  OF  Verdict. 

In  an  action  for  the  death  of  plaintiff's  in- 
testate by  being  struck  by  a  street  car,  where 
intestate's  conduct  and  situation  at  the  time  of 
the  accident  was  not  shown,  so  that  the  cause  ot 
the  accident  and  the  company's  negligence  was 
wholly  speculative,  a  veioict  was  properly  di- 
rected for  the  company. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec  Dig.  I  114.*] 
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7.  Evidence  (S  344*)  — Admissions  — Admis- 
sion BY  Agent— Authority. 

E)vidence  to  prove  declarations  by  the  mo- 
xortnan  two  or  three  minutes. after  the  injured 
person  was  taken  from  beneath  the  car,  as  to 
how  the  Accident  happened,  was  properly  ex- 
cluded in  an  action  against  the  company  for  the 
injuries ;  the  motorman  not  being  the  company's 
agent  for  the  purpose  of  making  admissions. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  932;   Dec.  Dig.  $  244.*] 

8.  Evidence  (§  123*)- Res  Gest^  — State- 
ments After  Event— Personal  Injuries. 

The  declarations  being  no  part  of  the  trans- 
action out  of  which  the  action  arose,  and  being 
a  mere  narrative  of  a  past  event,  were  inadmis- 
sible as  hearsay. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  365;   Dec.  Dig.  $  123.*] 

Appeal  from  Superior  Court,  New  Haven 
County;  Joel  H.  Reed,  Judge. 

Action  by  Caleb  A.  Morse,  administrator, 
against  tbe  Consolidated  Railway  Company. 
From  a  Judgment  for  defendant  on  a  directed 
verdict,  plaintiff  appeals.    Affirmed. 

Cbarles  S.  Hamilton  and  Caleb  A.  Morse, 
for  appellant  Harry  O.  Day  and  Thomas 
M.  Steele,  for  appellee. 

THAYER,  J.  The  plaintiff  seeks  to  recov- 
er damages  for  Injuries  received  by  his  In- 
testate In  being  struck  and  dragged  along 
the  highway  by  one  of  the  defendant's  cars. 
He  alleges  that  the  Injuries  were  caused  by 
the  negligence  of  the  defendant,  in  that  its 
motorman  in  charge  of  the  car  ran  it  at  an 
excessively  high  rate  of  speed,  and  did  not 
have  it  under  control,  and  failed  to  give  the 
Intestate  any  warning  of  any  kind  of  the  ap- 
proach of  the  car,  and  also  failed  to  stop  it  or 
get  it  under  control  after  he  discovered  her 
peril.  The  parties  were  at  issue  to  the  Jury 
upon  a  denial  of  these  allegations.  The  plain- 
tiff introduced  his  evidence  and  rested  bis 
case,  and  thereupon  the  defendant,  without 
introducing  any  evidence,  rested  Its  case, 
and  requested  the  court  to  instruct  the  Jury 
to  return  a  verdict  for  the  defendant  The 
court  complied  with  this  request,  and  its  ac- 
tion in  so  doing  presents  the  chief  question 
raised  by  the  plaintiff's  appeal. 

It  is  not  claimed  that  the  court  erred  in 
directing  the  verdict,  provided  there  was  no 
evidence  in  the  case  from  which  the  jury 
could  reasonably  find  a  verdict  for  the  plain- 
tiff. The  claim  is  that  there  was  such  evi- 
dence. Viewing  the  plaintiff's  evidence  from 
tbe  aspect  most  favorable  to  him,  the  follow- 
ing are  the  only  facts  essential  to  the  issues 
which  are  directly  established  by  it:.  The 
intestate  was  a  deaf  and  dumb  girl  four  years 
.and  one  month  of  age.  On  the  morning  of 
her  injury  ber  mother  bad  given  her  a  pencil 
and  piece  of  paper,  and  left  her  upon  the 
veranda  of  their  home  to  amuse  herself. 
Shortly  thereafter,  the  girl  was  at  a  store  up- 
on the  southerly  side  of  the  street  and  diago- 
nally across  from  her  home.  A  few  min- 
utes later,  she  was  observed  upon  tbe  side- 


walk in  front  of  the  store,  facing  toward  the 
street  as  if  about  to  step  down  into  the  trav- 
eled path.  The  width  of  the  street  was  not 
proven ;  but,  as  shown  by  photographs  which 
were  in  evidence.  It  was  wide  enough  for  the 
double  tracks  of  tbe  4efendant's  railway  and 
a  traveled  path  for  vehicles  upon  each  side  of 
the  tracks.  Tbe  street  was  straight  for  sev- 
eral hundred  feet  easterly  of  i;be  place  of  the 
accident,  and  was  not  much  traveled.  A  few 
minutes  after  the  intestate  was  observed  on 
the  sidewalk  in  front  of  the  store  one  of  the 
defendant's  cars  came  along,  bound  west  up- 
on the  northerly  or  west-bound  track.  The 
attention  of  one  of  the  witnesses  was  attract- 
ed to  it  by  tbe  loud  sounding  of  the  gong. 
She  also  heard  the  car  stop  with  a  jolt  Aft- 
er the  car  was  stopped,  it  was  backed  a  trifle 
by  tbe  defendant's  servants,  and  they  then 
removed  the  intestate  from  under  the  fender, 
which  was  down,  in  front  of  tbe  car.  She 
was  bruised,  and  her  clothing  was  torn.'  The 
piece  of  paper  which  her  mother  had  given 
her  to  play  with  was  found  upon  or  near  to 
the  northerly  rail  of  the  west-bound  track, 
about  70  feet  easterly  of  the  point  where  she 
was  taken  from  under  the  fender.  The  dirt 
along  the  track  between  tbe  two  points  "was 
kind  of  brushed  up."  There  Is  an  ascending 
grade  toward  the  west,  how  steep  did  not  ap- 
pear, between  the  two  points.  There  is  a 
downgrade,  a  short  flat  or  hollow  and  an  in- 
tersecting highway  which  the  car  had  passed 
before  reaching  tbe  place  where  the  paper 
was  found.  The  injury  occurred  shortly  after 
9  o'clock  in  the  morning.  The  weather  was 
damp  and  misty.  It  bad  rained  earlier  in  the 
morning. 

As  respected  the  Intestate,  it  was  the  duty 
of  the  defendant's  motorman  in  the  operation 
of  its  car  to  conduct  himself  as  a  reasonably 
prudent  man  would  do  under  the  circum- 
stances existing  at  the  time.  To  determine 
whether  he  did  so  the  jury  must  have  those 
circumstances  before  them  in  tbe  evidence. 
They  could  not  properly  be  allowed  to  guess 
or  surmise  how  tbe  accident  happened. 
Whether  the  motorman  was  guilty  of  negli- 
gence toward  the  girl  depends  upon  their  sit- 
uation at  the  time  relative  to  each  other. 
The  evidence  entirely  falls  to  show  what  this 
was.  The  girl  may  have  been  proceeding  di- 
rectly across  the  car  tracks.  She  may  have 
been  at  play  upon  them,  or,  having  crossed 
them  in  safety,  she  may  have  turned  sudden- 
ly, and  darted  upon  the  track  immediately  in 
front  of  tbe  car  to  secure  the  paper  or  pencil 
or  some  other  object  dropped  by  her.  If  we 
assume  that,  as  claimed  by  the  plaintiff,  a 
child  of  her  age  cannot  be  charged  with  con- 
tributory negligence,'  this  did  not  excuse  tbe 
plaintiff  from  showing  what  her  conduct  and 
situation  was  at  and  Just  previous  to  ber  be- 
ing struck  as  bearing  upon  the  question  of 
the  motorman's  negligence.  It  is  claimed 
that  the  Jury  would  have  been  warranted  in 
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finding  tbat  the  child  was  struck  at  the  place 
where  the  paper  was  found,  and  that,  from 
the  distance  which  the  car  went  before  It  was 
stopped.  It  must  have  been  driven  at  an  ex- 
cessive rate  of  speed,  and  so  that  the  motor- 
man  was  negligent.  But  the  plaintiff  was 
bonnd  to  prove,  not  onljr  tbat  he  was  n^ll- 
gent,  hut  that  such  negligence  was  the  proxi- 
mate cause  of  the  Intestate's  Injury.  The  Im- 
proper speed  of  the  car  may  have  concurred 
In  point  of  time  with  the  Intestate's  Injury 
without  being  the  cause  of  It  Excessive 
speed  being  proved,  the  cause  of  the  accident 
would  still  be  a  matter  of  conjecture  with  the 
Jury.  While  the  cause  of  the  accident  could 
be  proved  by  presumptive  evidence,  and  need 
not  l>e  established  beyond  a  reasonable  doubt 
(Bradbury  v.  South  Norwalk,  80  Conn.  298, 
801,  68  Atl.  321J,  the  plaintiff  was  bound  by 
his  evidence  to  remove  the  cause  from  the 
realm  of  speculation  and  to  establish  facts 
affording  a  logical  basis  for  the  inferences 
which  he  claimed  (Ohilds  v.  A.dam8  Express 
Co..  197  Mass.  387,  338.  84  N.  E.  128 ;  Saxe  v. 
Walworth  Mfg.  Co.,  101  Mass.  338,  341,  77  N. 
E.  883,  114  Am.  St.  Rep.  613 ;  Bond  v.  Smith, 
113  N.  T.  884,  21  N.  E.  128).  To  have  sub- 
m'itted  the  case  to  the  Jury  upon  the  evidence 
Introduced  would  have  l)ecD  to  permit  them 
to  draw  from  conjectural  and  not  from  prov- 
en facts  the  inference  that  the  defendant's 
negligence  was  the  cause  of  the  intestate's 
injuries.  This  could  not  properly  be  done, 
and  the  court  was  right  in  directing  the  ver- 
dict. 

Evidence  offered  by  the  plaintiff  to  prove 
declarations  of  the  motorman  as  to  bow  the 
accident  happened,  made  two  or  three  min- 
utes after  the  child  had  been  taken  from  under 
the  car,  and  before  the  car  had  left  the  place, 
was  properly  excluded.  The  motorman  was 
not  the  defendant's  agent  for  the  purpose  of 
making  admissions.  The  statement  called  for 
was  in  no  way  a  part  of  the  transaction  out 
of  which  the  claimed  cause  of  action  arose, 
but  would  have  been  a  mere  narration  of  a 
past  event.  As  such  it  was  hearsay  and  In- 
admissible. McCarrick  v.  Eealy,  70  Conn. 
642,  645,  40  Atl.  603. 

There  is  no  error.  The  other  Judges  con- 
curred.  . 

(SI  Conn.  361) 

GRBIST  V.  GOWDT. 

(Supreme  Court  of  Errors  of  Connecticut.    D«c. 
18,  190&) 

1,  MOBTOAGBS  (8  305*)— PATMEirr-CHANOB  IW 

Form  of  Indebtedness. 

No  change  In  the  form  of  the  indebtedness 
will  discharge  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  S§  889-^4,  898;   Dec  Dig.  |  306.*] 

2.  MoBTOAOES  (§  306*)— Payment  and  Change 
IN  Time  of  Payment— Renewal  Note. 

No  change  in  the  mode  or  time  of  payment 
will  discharge  the  mortgage,  and  hence,  if  an 
indorser  secured  by  mortgage  is  compelled   to 


pay  a  note,  and  for  that  purpose  indorses  a  re- 
newal note  for  the  same  debt  or  a  part  thereof, 
and  is  compelled  to  pay  the  renewal  uote,  be  is 

Srotected  by  the  mortgage  securing  his  first  in- 
orsemert 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  890-896;   Dec.  Dig.  f  306.*] 

8.  Mortgages  (§  306*)  —  Payment  —  What 

Constitutes— Renewai.  Note. 

The  indorser  of  a  renewal  note,  secured  by 
mortgage,  was  absent  when  it  became  dne,  and 
the  mortgagor,  the  payee  hank,  and  another,  ar- 
ranged to  have  such  other  temporarily  advance 
the  money  to  take  up  the  note  for  the  indorser's 
protection,  it  being  undeistood  that  the  indorser 
should  retain  his  mortgage  security,  and  tbat  the 
bank  would  discount  the  mortgagor's  note  for 
$5(X)  of  the  debt,  if  it  was  again  Indorsed  by 
the  indorser,  all  of  which  was  done,  and  the 
mortgagor  returned  the  money  temporarily  ad- 
vanced to  take  up  the  note.  Held,  that  the 
transaction  was  not  a  payment  of  the  note 
taken  up.  and  the  indorsement  of  the  $500  note 
was  merely  a  renewal  of  the  original  uote,  so 
that  it  was  secured  by  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  Si  890-893 :   Dec.  Dig.  f  306.»I 

4.  Appeal  and  Ebrob  (S  1008*)— Findings— 
Conclusiveness. 

Payment  of  a  mortgage  debt  is  'a  question 
of  fact,  and  the  trial  court's  finding  thereon  is 
conclusive  unless  an  error  of  law  was  committed 
in  reaching  it. 

[E3d.  Note.- For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  3055-3969;  Dec.  Dig.  I 
1008.*] 

5.  Appeal  akd  Ebrob  (J  171*)— Pbesbnta- 
tion  of  Grounds— Questions  Not  Raised 
Below. 

The  claims  of  law  should  be  construed  with 
reference  to  the  matters  in  fact  i>eing  litigated. 
[E<d.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  1053 ;   Dec  Dig.  i  171.*] 

6.  Mortgages  (8  274*)— Tbansfeb  of  Bquitt 
OF  Redemption— Right  op  Pubchaseb  to 
Contest  Mobtgaob;— Amount  Due. 

Where  the  purchaser  of  mortgaged  property 
at  a  sale  was  allowed  to  show  on  foreclosure 
the  amount  due  on  the  mortgage  debt  at'  tliat 
time,  he  cannot  complain  that  he  was  not  allow- 
ed to  contest  the  amount  due, 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  S  274.*] 

7.  Mortgages  (S  274*)— Tbansfeb  of  Equity 
OF  Redemption— Rights  of  Pubchaseb. 

While  the  purchaser  of  the  equity  of  re- 
demption could  rely  upon  the  mortgage  as  a  gen- 
eral description  and  limitation  of  the  lien,  h« 
could  not  rely  upon  the  mortgagor's  statements, 
made  without  the  mortgagee's  assent,  as  to  the 
amount  due,  or  assume  that  the  conditions  of 
the  mortgage  had  been  performed. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  i  274.*] 

8.  Appeal  and  Ebbob  (J  241*)— Exceptions 
TO  Findings— Failube  to  Except. 

Assignments  of  error  in  finding  facts  can- 
not l>e  considered  on  appeal  as  brought  up  un- 
der Gen.  St.  1902,  H  795,  796,  where  the  mo- 
tion below  to  correct  the  findings  did  not  have 
annexed  written  exceptions  to  findings  or  re- 
fusal to  find,  as  required  by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  241.*] 

9.  Appeal  and  Bbbob  (|  564*)— Pbooeedihos 
Below. 

Under  Gen.  St.  1902,  J  797,  permitting  the 
evidence  and  rulings  to  be  filed  and  certified 
within  one  week  after  the  filing  of  the  finding 
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and  tiie  claims  for  correction  therein  set  forth 
In  the  a;ssignments  of  error  on  appeal,  and  au- 
thorizing the  eztensi<Hi  of  the  time  of  filing,  the 
trial  court's  order  of  certification  will  be  con- 
stmed  as  an  extension  of  time,  and  the  motion 
to  correct  the  evideDce  and  rulings  under  the 
statute  will  be  considered,  though  they  were  in- 
corporated more  than  a  week  after  the  findings 
were  filed ;  no  proceedings  to  correct  having 
been  taken  under  sections  705  and  79C. 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  S  564.*] 

Appeal  from  Superior  Court,  New  Haven 
Clounty;  Alberto  T.  Roraback,  Judge. 

Action  by  P.  Raymond  Grelst  against  Wil- 
liam H.  Gowdy.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

On  August  24,  1906,  the  Congress  Laundry 
Company  mortgaged  land  to  tbe  plaintiff  to 
secure  a  demand  note  to  the  plaintiff  for 
$1,000,  and  also  to  secure  the  plaintiff's  in- 
dorsement upon  a  four  months'  note  for 
$1,500  payable  at  a  bank.  The  mortgage  was 
duly  recorded.  The  condition  properly  de- 
scribed the  notes,  contained  certain  agree- 
ments of  the  mortgagee,  one  of  which  was 
to  apply  the  proceeds  of  sales  of  stock  to  the 
payment  of  the  Indorsed  note,  unless  such 
payment  was  waived  by  the  mortgagee  In 
writing,  and  then  provided  "that  the  said 
grantor  in  the  event  of  Its  not  paying  said 
note  so  indorsed,  is  Justly  indebted  to  the 
said  grantee  In  the  further  sum  of  fifteen 
hundred  dollars  ($1,500)  with  Interest;  the 
total  amouht  of  twenty-five  hundred  dollars 
($2,500)  being  payable  within  twenty  (20) 
months  from  the  4th  day  of  September,  1906, 
In  payments  of  five  hundred  dollars  ($S(X)) 
every  four  months  from  date.  Now,  there- 
fore, if  said  promises  and  agreements  are 
well  and  truly  kept  according  to  agreement 
and  said  money  is  paid  according  to  the  terms 
above  set  forth,  then  this  deed  shall  be  void, 
otherwise  to  remain  in  full  force  and  effect." 
The  defendant  became  the  owner  of  the  mort- 
gaged property,  subject  to  incumbrances,  by 
purchase  from  the  receiver  of  the  laundry 
company,  July  1,  1007.  Upon  the  trial  no 
question  was  made  as  to  the  note  for  $1,000, 
bnt  the  parties  were  at  issue  upon  the  ques- 
tion whether,  as  against  this  defendant,  the 
mortgage  could  be  enforced  as  to  a  note  of 
the  laundry  company  for  $500,  dated  March 
13,  1907,  Indorsed  by  the  plaintiff  and  claim- 
ed by  him  to  be  a  renewal  of  so  much  of 
the  original  note  of  $1,500;  the  other  $1,000 
of  said  $1,500  note  having  been  paid  by  the 
laundry  company.  Concerning  said  Indorsed 
note,  the  trial  court  has  found  In  substance, 
that  when  It  first  came  due  it  was  renewed 
with  plaintiff's  indorsement,  and  that  when 
the  first  renewed  note  came  due  the  company 
paid  $500  on  account,  and  the  indorsed  re- 
newal was  for  $1,000  coming  due  March  4, 
1907.  When  said  note  of  $1,000  became  due, 
the  laundry  company  was  unable  to  meet  its 
liability  thereon.    At  this  time  the  plaintiff 


was  absent,  and  the  Oretst  Manufacturing 
Company,  at  the  request  of  the  laundry  com- 
pany, and  under  an  agreement  made  between 
the  said  Grelst  Company,  the  laundry  com- 
pany, and  the  bank,  agreed  temporarily,  for 
said  laundry  company  and  the  plaintiff,  to 
advance  the  money  to  meet  the  payment  of 
the  indorsed  note  for  $1,000,  and  thereby  to 
protect  the  plaintifTs  Indorsement  thereon  un- 
til such  time  as  the  plaintiff  would  return, 
the  Grelst  Company  taking  as  temporary  se- 
curity for  said  advancement  the  personal  note 
of  Martley,  treasurer  of  the  laundry  company. 
It  was  further  agreed  by  all  the  parties  above 
mentioned  that  the  bank  would  discount  the 
laundry  company's  note  for  $500,  If  the  plain- 
tiff would  Indorse  the'  same  as  heretofore; 
the  said  note  being  a  continuation  of  the 
original  $1,500  note  successively  renewed,  as 
theretofore  stated.  The  plaintiff  returned  on 
March  13,  1907,  and  as  agreed,  indorsed  said 
laundry  company  note  of  $500  In  order  to  ob- 
tain the  balance  of  the  said  $1,600  note  given 
originally  by  the  laundry  company.  Said 
note  at  its  maturity  was  paid  by  the  plain- 
tiff, after  it  had  been  protested  by  said  bank. 
From  money  received  from  the  sale  of  its 
own  stock  the  laundry  company  returned  to 
the  Grelst  C!ompany  the  $1,000  so  advanced 
by  It,  and  thereupon  said  Grelst  Company  re- 
turned to  said  Martley  said  temporary  note 
of  $1,000.  The  advancement  of  said  $1,000 
by  the  said  Grelst  0)mpany  and  the  return 
of  said  sum  to  said  Grelst  Company  by  the 
laundry  company,  was  without  any  intention 
to  pay,  cancel,  or  release  said  original  in- 
dorsed mortgage  note  of  $1,600,  saccessively 
renewed  as  heretofore  stated,  and  in  fact  no 
release,  receipt,  or  quitclaim  deed  was  given  by 
the  plaintiff  or  by  said. Grelst  Ompany  to 
said  laundry  company,  nor  was  it  the  Inten- 
tion of  any  of  the  parties  that  said  advance- 
ment was  a  payment  or  liquidation  of  the 
liability  under  the  original  Indorsed  $1,500 
mortgage  note.  But  It  was  the  intention  of 
all  the  parties  that  the  plaintiff  should  retain 
bis  mortgage  security  to  protect  him  on  ac- 
count of  his  Indorsement  of  the  last-montlon- 
ed  note.  The  court  held  that  the  indorsed 
note  for  $600  was  Included  within  the  mort- 
gage security,  and  rendered  Judgment  ac- 
cordingly. From  this  Judgment  the  defend- 
ant appeals,  assigning  several  reasons  which, 
so  far  as  the  court  overruled  them,  amount 
on  the  merits  to  the  single  reason  that  the 
court  erred  In  holding  that  the  renewal  note 
of  $500  was  covered  by  said  mortgage.  Minor 
reasons  are  that  the  defendant  could  contest 
the  amount  due  on  the  mortgage,  that  the 
defendant  might  rely  upon  the  mortgage  and 
the  books  of  the  mortgagor  for  the  ascertain- 
ment of  the  amount  dne,  and  tliat  the  court 
erred  in  finding  facts  without  evidence. 

Richard  H.  Tyner,  for  appellant    WUlUm 
P.  Alcorn  and  Harry  W.  Asher,  for  appellee. 
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OAOER,  Superior  Judge  (after  stating  the 
facts  as  aboye).  The  condition  in  the  mort- 
gage described  an  Indorsed  note  for  $1,500. 
If  the  indorsed  note  of  March  13,  1807,  for 
$S00  represented  in  fact  a  part  of  the  orig- 
inal indorsed  note  of' $1,500,  then  this  note 
for  $500  is  secured  by  the  mortgage.  It  is 
familiar  law  that  no  change  in  the  form  of 
the  indebtedness  or  on  the  mode  or  time  of 
payment  will  discharge  the  mortgage.  Bol- 
les  T.  Cbauncey,  8  Conn.  391;  1  Jones,  Mort- 
gages, (  024.  This  principle  also  extends  to 
renewal  indorsements.  If  an  indorser  by 
reason  of  his  indorsement  is  compelled  to  pay 
the  note,  and  under  this  necessity  indorses  a 
renewal  note  for  the  same  debt,  or  a  part 
thereof,  and  is,  by  reason  of  his  renewal  in- 
dorsement, obliged  to  pay  the  renewal  note, 
this  la  a  damage  necessarily  resulting  from 
the  first  Indorsement  against  which  be  is  en- 
titled to  indemnity  ander  the  condition  of 
the  mortgage.  Pond  t.  Clarke,  14  Conn.,  335, 
overruling  apon  this  point  Peters  t.  •  Good- 
rich, 3  Conn.  146;  Smith  v.  Prime,  14  Conn. 
472;  Boswell  v.  Goodwin,  81  Oonn.  74,  81 
Am.  Dec.  169;  1  Jones,  Mortgages,  {  934. 
This  proposition  is  not  formally  dispated  by 
the  defendant,  though  the  point  Is  made  in 
his  second  reason  of  appeal.  The  defendant 
does,  however,  insist  that  the  $500  note  is 
not  In  fact  a  renewal  of  any  obligation  in- 
curred under  the  first  indorsement,  because 
when  the  renewal  of  the  $1,000  indorsed  note 
became  dne,  March  4,  1907,  it  was  paid  by 
the  laundry  company,  and  that  the  $500  note 
of  March  13th  was  for  a  new  loan,  and  there- 
fore not  secured  by  the  mortgage.  This  ques- 
tion of  payment  is  one  of  fact  and  the  finding 
ja  conclusive  against  the  defendant's  claim- 
It  appears  that  when  the  renewal  note  for 
$1,000  came  due,  the  plaintiff  Indorser  was 
absent.  The  note  was  payable  at  a  bank,  and 
the  laundry  company  effected  an  arrange- 
ment with  the  bank  and  with  the  Grelst 
Company,  a  corporation  of  which  the  plaintiff 
was  president  and  manager,  by  which  this 
corporation,  for  the  protection  of  the  plain- 
tiff until  he  should  return,  .temporarily  ad- 
vanced the  money  necessary  to  take  ap  the 
note,  upon  the  agreement  that  the  plaintiff 
should  retain  bis  mortgage  security,  that  the 
arrangement  was  temporary,  and  not  a  pay- 
ment, and  that  when  the  plaintiff  returned, 
the  bank  would  discount  the  laundry  com- 
pany's note  for  $500  of  this  $1,000,  if  plain- 
tiff would  again  indorse,  thus  continuing  the 
plaintiff's  original  liability  to  the  extent  of 
$500.  The  Grelst  Company  took  the  personal 
secnrity  of  the  treasurer  of  the  laundry  com- 
pany, and  later  the  laundry  company  return- 
ed <to  the  Grelst  Company  the  money  ad- 
vanced by  It.  The  whole  arrangement  was 
for  the  purpose  of -tiding  over  the  situation 
caused  by  the  plaintiff's  absence  until  his  re- 
turn, and  upon  the  specific  agreement  of  all 
parties  tiiat,  as  between  the  plaintiff  and  the 
laundry  company,  the  transaction  was  not  In 
any  sense  to  be  a  payment  of  the  note,  a  dls-  J 


charge  of  the  plaintiff's  liability  thereon,  or 
a  release  of  his  security.  Payment  or  non- 
payment is  a  question  of.  fact,  and  the  con- 
clusion of  tti«  trial  court  is  final,  nnlesa  In 
reaching  it  the  court  below  committed  some 
error  of  law  prejudicial  to  the  plaintiff,  and 
which  entitles  him  to  a  new  trial.  Carroll 
V.  Weaver,  65  Conn.  76,  81  Atl.  489.  We  per- 
ceive no  such  error.  The  transaction,  in  sui>- 
stance,  was  the  deposit  of  the  amount  of  the 
debt  with  the  agreement  that  it  should  not 
operate  as  payment,  and  it  finally  resulted 
in  the  making  of  a  partial  payment  upon  the 
Indorsed  note  for  $1,000,  and  the  Indorsing  of 
a  new  note  for  the,  balance  of  $500,  and  thla 
$500  was  the  unpaid  balance  of  the  original 
indorsed  note  of  $1,500.  Howe  t.  IawIs,  14 
Pick.  (Mass.)  329. 

In  his  brief  the  defendant  claims  that,  even 
If.  the  note  for  $500  should  be  held  secured 
by  the  mortgage,  the  Judgment  is  erroneous, 
because  by  the  terms  of  the  condition  the 
debt  was  payable  In  installments,  and  only 
$1,000  was  due  at  the  time  the  foreclosure 
was  brought.  This  claim  was  not  made  be- 
fore the  trial  court  The  finding  shows  that 
no  contest  was  made  over  the  note  of  $1,000 
for  borrowed  money.  The  sole  question  l>e- 
fore  the  court  was  whether  the  mortgage  se- 
cured the  note  for  $500,  and  the  claims  of 
law  are  to  be  construed  with  reference  to  the 
matters  In  fact  being  litigated.  Had  this 
claim  been  made,  it  would,  perhaps,  have 
necessitated  a  second  foreclosure  suit,  and 
we  may  assume  that  the  defendant  confined 
himself  before  the  trial  court  to  the  vital 
question  in  the  case,  in  order  to  avoid  need- 
less litigation  and  costs.  Had  the  claim 
been  made,  the  answer  would  have  been  that 
the  mortgagee  did  not  devote  the  proceeds  of 
the  sale  of  stock  to  the  payment  of  the  note 
for  $1,500,  as  required  by  the  express  terms 
of  the  condition.  Another  reason  of  appeal  Is 
that  the  defendant  could  contest  the  amount 
dne  the  plaintiff  on  the  mortgage.  The  de- 
fendant purchased  the  interest  of  the  laundry 
company  at  a  receiver's  sale.  He  was  per- 
mitted to  show,  and  did  show,  the  amount  ac- 
tually due  on  the  mortgage  at  the  date  of  his 
purchase,  and  has  no  reason  to  complain  on 
this  account  It  is  also  claimed  that  the  pur- 
chaser had  the  right  to  rely  upon  the  state- 
ments In  the  mortgage,  and  on  the  books  of 
the  mortgagor,  as  showing  the  amount  due. 
This  dalm  was  properly  overruled.  It  is 
tme  that  he  could  rely  upon  the  mortgage  as 
a  general  description  and  limitation  of  the 
lien,  but  It  is  too  plain  foi'  argument  that  be 
could  liot,  as  against  the  mortgagee,  rely  up- 
on the  mortgagor's  statements,  made  with- 
out the  assent  of  the  mortgagee,  as  to  the 
amount  due,  nor  could  he  assume  that  the 
contract  contained  in  the  condition  had  been 
performed  by  the  mortgagor.  The  remaining 
reasons  of  appeal  are  based  on  alleged  errors 
in  finding  facts.  These  reasons  are  not  vrop- 
erly  before  this  court  qnder  sections  795  and 
786  of  the  Qenerai  Statutes  of  1802,  becanss 
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the  record  shows  that  the  motion  made  to  the 
trial  jndge  to  correct  the  finding  did  not  have 
annexed  to  It  written  exceptions  to  any  find- 
ing of  fact  therein,  or  to  any  refusal  to  find 
a  fact  as  requested,  which  by  the  statute 
could  be  made  the  subject  of  an  appeal  to  the 
Supreme  Court  of  Errors.  These  reasons  of 
appeal  may,  however,  be  considered  as  based 
on  section  797  of  the  statutes,  which  pro- 
vides. In  substance,  that  in  lieu  of  the  motion 
to  correct  and.  exceptions,  provided  for  In 
sections  795  and  796,  the  evidence  and  rul- 
ings may,  within  one  week  after  the  filing  of 
the  finding,  be  filed  and  certified,  and  the 
claims  for  correction  therein  set  forth  In  the 
assignments  of  error  on  appeal.  The  plaln- 
tUT  excepts  to  the  consideration  of  this  mo- 
tion to  correct,  on  the  ground  that  the  motion 
to  make  the  evidence  and  rulings  part  of  the 
record  came  too  late.  It  was  In  fact  made 
more  than  two  weeks  after  the  finding  was 
filed.  But  section  797  authorizes  the  Judge  to 
extend  the  time,  and  we  think  his  order  of 
certification  should  be  construed  as  an  ex- 
tension of  time  under  the  statute,  and  we 
treat  the  motion  to  correct  the  flndlnfe  as 
properly  before  us;  no  proceedings  under 
sections  795  and  796  having  been  commenced. 

An  examination  of  the  entire  evidence  has 
satisfied  us  that  the  finding  Is  amply  support- 
ed by  the  evidence,  and  the  reasons  of  appeal 
relating  to  the  correction  of  the  finding  are 
overruled,  and  the  claim  for  a  correction  is 
denied. 

There  Is  no  error.  The  other  Judges  con- 
curred. 

(81  Conn.  4S1) 

BRISTOL  V.  PITCHARD  et  aL 

(Supreme  Ck>urt  of  Errors  of  Connecticut.    Dec 
18,  1908.) 

1.  JuBT  {§  13*)— Right  to  Tbial  bt  Jubt— 
Issues  Coonizablb  ir  EQtrrrr. 

The  issues  closed  in  a  suit  based  on  the 
fraudulent  obtaining  of  money  being  such  as 
prior  to  January  1,  1880,  would  have  been  prop- 
erty cognizable  in  equity,  and  the  various  claims 
for  judgment  being  all  made  "by  way  of  equita- 
ble relief,"  plaintiff  under  Gen.  St.  1902.  §  720, 
had  no  absolute  right  to  a  jury  trial;  and  de- 
fendant had  an  absolute  right  to  a  trial  by  the 
court,  in  the  absence  of  an  order  to  tiie  contrary. 
[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  a  35-^;   Dec.  Dig.  §  13.*] 

2.  Jttbt  (8  13*)— Right  to  Tbial  bt  Jubt— 
Discretion  of  Coubt. 

Under  Acts  1905,  p.  441,  c.  236,  providing 
that,  on  application  by  either  party,  the  court 
may  order  trial  by  jury  of  any  issues  of  fact 
joined  in  an  action  demanding  equitable  relief, 
refusal  or  granting  of  the  jury  trial  is  in  the 
discretion  of  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  $$  35-83;   Dec.  Dig.  {  13.*] 

3.  Pleading  ($  236*)— Amendment  —  Discbb- 

TION. 

Refusal  of  leave,  asked  two  years  after  com- 
mencement of  the  action,  though  soon  after  de- 
cision on  it,  to  amend  the  body  of  the  complaint 
and  to  add  a  claim  for  damages  "by  way  of  le- 


gal relief,"  was  in  view  of  the  lon^  time  the 
cause  had  been  pending,  and  successive  amend- 
ments of  the  complaint  already  made,  in  the 
discretion  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §  601 ;   Dec.  Dig.  |  230.*] 

4.  Appeal  and  Ekbob  '(§  886*)  —  Review  — 
Amendment  or  Finding  or  Lower  Coubt— 
Application— Sebvicb  on  Owe  of  Sever- 
al Counsel. 

Service  on  one  of  several  counsel  for  the 
same  party  of  an  application,  under  Gen.  St. 
1902,  8  801,  to  the  Supreme  Court  for  correction 
of  a  finding  by- the  trial  court,  is  service  on  all. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  886.*] 

5.  Appeal  and  Ebbob  (|886*)— Record— Ap- 
plication TO  Amend— Failure  to  Answeb. 

The  application  to  the  Supreme  Court  un- 
der Gen.  St.  1902,  J  801,  for  correction  of  a 
finding  of  the  trial  court,  not  being  answered 
within  seven  days,  as  required  by  Practice  Book 
1908,  p.  270,  §  14,  is  to  be  taken  as  true. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  886.*] 

6.  Appeal  and  Ebrob  (§  880*)— Correcttion 
or  Record— Denial  of  Application. 

Application  to  the  Supreme  Court  under 
Gen.  St.  1902,  §  801,  for  correction  of  findings 
of  the  trial  court,  though  not  answered,  and  so 
to  be  taken  as  true,  will  be  denied  where  none 
of  the  corrections  are  necessary  to  support  or 
calculated  to  strengthen  appellant's  claims  of 
law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  g  886.*] 

Appeal  from  Court  of  Common  Pleas,  Fair- 
field County;  Howard  B.  Scott,  Judge. 

Action  by  Darius  Bristol,  administrator  of 
Robert  B.  R.  Bristol,  deceased,  against  Wal- 
ter Pltchard  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    AfiSrmed. 

Howard  W.  Taylor,  for  appellant  Leon- 
ard J.  Nlckerson,  for  appellees. 

BALDWIN,  O.  J.  The  only  exceptions  pur- 
sued by  the  appellant  relate  to  the  refusal 
of  a  trial  by  jury. 

The  original  complaint  was  by  a  conserv- 
ator, and  charged  the  defendants  with  fraud- 
ulently obtaining  mone^  from  the  ward  by 
taking  advantage  of  his  mental  weakness 
under  a  trust  to  help  him  take  care  of  It.' 
but  with  the  design  of  unlawfully  appro- 
priating it,  which  they  afterwards  did.  The 
plaintiff  claimed  "by  way  of  equitable  relief" 
several  specified  kinds  of  judgment;  the 
last  two  being:  "(4)  A  money  Judgment  for 
$550  damages.  (5)  Such  other  general  or 
specific,  legal,  and  equitable  relief,  or  botli. 
as  the  plaintiff  shall  be  entitled  to."  By  suc- 
cessive amendments  of  the  writ,  different 
plaintiffs  were  substituted^  and  the  complaint 
slightly  remolded,  but  the  averments  as  to 
the  matters  of  fraud  and  trust  and  the  two 
last  prayers  for  Judgment  remained  substan- 
tially the  same.  Issues  of  fact  were  duly 
Joined. 

With  certain  exceptions  not  material  on 
this  appeal,  "civil  actions  Involving  such  an 
Issue  of  fact  as,  prior  to  January  1,  1880, 
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would  not  present  a  question  properly  cog- 
nizable in  equity,"  must  be  entered  In  the 
docket  as  Jury  cases  on  the  written  request, 
seasonably  made,  to  the  clerk,  by  either 
party,  and  nray  be  so  entered  at  any  time  by 
order  of  the  court.  Gen.  St.  1902,  {  720.  The 
plaintiff  made'  such  request  in  due  season. 
and  also  moved  for  an  order  of  court,  that 
the  case  should  be  put  upon  the  Jury  docket 
for  the  trial  of  the  main  issues.  This  motion 
was  denied.  The  Issues  closed  were  plainly 
such  as  prior  to  January  1,  1880,  would  have 
l>een  properly  cognizable  in  equity,  and  the 
various  claims  for  Judgment  were  all  made 
"by  way  of  equitable  relief."  The  plaintiff, 
tlierefore,  had  no  absolute  right  to  a  jury 
trial,  and  the  defendant,  who  did  not  wish 
one,  had  au  absolute  right  to  a  trial  by  the 
oourt,  In  the  absence  of  an  order  by  the 
court  to  the  contrary.  Fuller  v.  Johnson,  80 
C!onn.  493,  495,  68  Atl.  977.  There  can  also 
be  no  question  that  all  the  issues  of  fact 
were  such  as  might  have  been  submitted  to 
a  Jury.  Pub.  Acts  1905,  p.  441,  c.  236;  Meri- 
den  Sav.  Bank  v.  McCormack,  79  Conn.  280, 
202,  64  Atl.  338.  But  whether  the  court 
should  or  should  not  grant  the  plaintiff's  mo- 
tl<m  for  an  order  to  that  effect  fell  within  its 
judicial  discretion,  and  error  cannot  be  pred- 
icated on  its  denial.  Very  soon  after  the  de- 
cision upon  it,  bat  two  years  after  the  com- 
mencement of  the  action,  the  plaintiff  moved 
for  leave  to  amend  the  body  of  tiis  complaint 
and  also  to  add  a  claim  for  damages  "by  way 
of  legal  relief."  Leave  was  denied,  and,  in 
view  of  the  long  period  during  which  the 
cause  had  been  pending,  and  the  successive 
amendments  to  wliich  the  complaint  had  been 
already  subjected,  this  ruling  was  fully  with- 
in the  discretion  of  the  court  An  application 
to  rectify  the  finding  under  Gen.  St  1902, 
i  801,  was  made  by  the  plaintiff,  duly  veri- 
fied, and  service  was  seasonably  made  on 
one  of  the  counsel  for  the  appellees.  Several 
months  afterwards  another  of  their  counsel 
to  whom  they  had  Intrusted  the  argument  of 
this  appeal,  and  who  had  had  no  previous  no- 
tice of  the  proceeding,  found  the  application 
in  the  printed  record,  and  at  once  filed  an 
answer  denying  certain  paragraphs  of  the 
application.  Service  on  one  of  several  coun- 
sel for  the  same  party  is  service  upon  ail, 
and,  for  want  of  an  answer  within  seven 
days,  the  application  was  taken  as  true. 
Practice  Book  1908,  p.  270,  §  14;  Avery  v. 
White,  79  Conn.  705,  66  Atl.  517.  It  was, 
however,  denied  because  none  of  the  correc- 
tions asked  were  necessary  to  support  or  cal- 
culated to  strengthen  the  plaintifrs  claims 
of  law.  Adams  v.  Turner,  78  Conn.  38,  47, 
46  Atl.  247. 

Other  reasons  of  appeal  are  specified,  but 
they  are  too  obviously  without  merit  to  Jus- 
tify discussion. 

There  is  no  error.  The  other  Judges  con- 
curred. 
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In  re  FISK  et  al. 


(Supreme  Court  of  Errors  of  Conntcticnt.    Dec. 
18,  1908.) 

1.  Evidence  (8  384*)— Pabol  Evidencb:~Ad- 
missibility. 

The  question  of  the  admission  of  parol  ev- 
idenee  is  one  of  judicial  procedure,  depending 
on  the  law  of  the  forum. 

[Ed.    Note.— For   other   cases,    see    ETidence, 
Dec.  Dig.  S  384.*] 

2.  Evidence   (8  462*)  —  Pabol  Evidenck  — 
Deeds. 

While  parol  evidence  is  Inadmissible  to  con- 
tradict an  absolute  deed,  it  is  admissible  to  show 
the  deed  was  given  under  certain  circumstances 
and  pursuant  to  a  parol  agreement  as  to  the  use 
to  be  made  of  it ;  this  not  varying  the  contract 
expressed  in  the  deed,  but  simply  sbowiag  it  to 
have  been  made  as  a  step  in  execution  of  and 
in  conformity  with  a  prior  undertaking. 

[Ed.    Note.— For.  other   cases,    see    Evidence, 
Cent  Dig.  8  2134 ;    Dec.  Dig.  8  462.*] 

8.  Tecsts  (8  2*)— Pabol  Tbusx  as  to  Lard 

IN  Another  State. 

The  validity  of  the  parol  trust  on  which  a 
deed  o{  land  in  another  state  was  given,  the 
parties  and  the  beneficiaries  being  inhabitants 
thereof,  and  the  deed  and  trust  agreement  being 
there 'made,  is  to  be  determined  by  the  law  of 
that  state. 

[Ed.  Note.— For  other  cases,  see  Trosts,  Cent 
Dig.  8  2;  Dec.  Dig.  8  2.»] 

4.  Fbauds,  Statute  of  (8  125*)— Aobeemknt 
AS  TO  I^nd. 

Gen.  St.  1902,  8  1089,  providing  that  no 
action  shali  be  maintained  on  an  agreement  for 
sale  of  any  interest  in  real  estate,  unless  the 
agreement  be  in  writing,  does  not  make  such  a 
parol  agreement  invalid. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Dec.  Dig.  8  125.  •] 

5.  TRtrsTB   (8   96*)— Tbtjsts  Ex  Maleficio— 
Pabol  Evidence. 

Under  the  statute  of  frauds  of  Illinois,  de- 
claring void  all  trusts  of  land  not  manifested 
and  proved  by  a  certain  kind  of  writing,  provid- 
ed that  resulting  trusts  or  those  created  by  con- 
struction, implication,  or  operation  of  law  need 
not  be  in  writing  and  may  be  proved  by  parol, 
if  one,  a  husband,  occupying  a  fiduciary  rela- 
tion to  another,  his  wife,  in  failing  health  and 
nearing  her  end,  takes  advantage  of  these  cir- 
cumstances to  obtain  from  her  a  deed  of  land  on 
an  oral  ajcreement  to  hold  the  title  for  the  ben- 
efit of  third  persons,  their  children,  and  after- 
wards repudiates  the  obligation  thus  assumed, 
he  is  chargeable  in  equity  on  parol  proof  of 
such  facts  with  constructive  fraud,  from  which 
the  law  raises  a  trust  ez  maleficio. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  8  148;   Dec.  Dig.  8  96.»] 

6.  Teusts  (8  339*)- Liability  of  Tbuoteb— 
Change  of  Domicile. 

The  personal  obligation  of  a  trustee  ez 
maleficio  by  reason  of  his  repn'Mation  of  the 
parol  trust,  on  which  land  was  conwyed  to  him, 
to  hold  it  for  the  benefit  of  others,  follows  him 
on  his  selling  the  land  and  removing  to  anoth- 
er state. 

[Ed.  Note. — For  other  cases,  see  Trosts,  Cent 
Dig.  8  500 ;   Dec.  Dig.  8  339.*] 

7.  Tbusis  (8   109*)— Tbtjst  Ex   Maleficio— 
Pabol  Pboof. 

Gen.  St.  1002,  8  1089,  providing  that  no  ac- 
tion shall  be  maintained  on  an  agreement  for 
sale  of  any  interest  in  real  estate  unless  the 
agreement  be  in  writing,  does  not  render  incom- 
petent parol  evidence  to  prove  an  accountability 
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for  the  proceeds  of  a  sale  of  land  by  reason  of 
a  trust  ex  maleficio,  arising  from  the  repudia- 
tion by  tlie  grantee  of  the  land  of  the  parol 
trust,  on  which  the  conveyance  was  made  to 
him,  that  he  should  hold  the  land  for  the  ben^ 
fit  of  others. 

{Ed.  Note.— For  other  cases,  see  Trusts,  Dec 
g.  S  109.*] 

8.  Trusts  (8  373*)— Ewfobchmbnt— Findings 
—Consistency. 

A  Gndine  that  F.  held  a  receipt  in  full  from 
D.  dated  18<9  is  consistent  with  a  finding  that 
P.  never  repaid  the  $70,000  theretofore  advanc- 
ed to  him  by  D.,  the  court  tieing  authorized  in 
inferring  that  the  conveyance,  by  F.  in  1870  to 
his  wife,  as  a  gift  from  D.,  her  father,  of  the 
property  bought  by  F.  with  the  $70,000,  was  ac- 
cepted by  D.  as  a  discbarge  of  F.'s  liability  for 
the  advancement,  and  that  such  discharge  was 
evidenced  by  the  receipt. 

[Ed.  Note. — For  ottier  cases,  see  Trusts,  Dec. 
Dig.  i  373.*) 

9.  Trusts  (J  859*)— Right  of  Action. 

The  parol  trust  on  which  a  dying  wife  con- 
veyed land  to  her  husband,  that  he  should  hold 
It  for  the  benefit  of  their  children,  being  for 
their  sole  benefit,  they  have  by  reason  thereof 
an  equitable  right  of  action  on  his  repudiating 
such  trust,  and  so  becoming  a  trustee  ex  male- 
ficio. 

[Eid.  Note.— For  other  cases,  see. Trusts',  Dec. 
Dig.  »  350.*] 

10.  EXECUTOBS  AND  AdMINISTBATOBS  (S  256*) 

—  Claiiis    Against    Estate  —  Disputed 
Claims— Review. 

That  fraud  is  not  specifically  changed  in 
th$  claim  presented  to  commissioners  of  a  dece- 
dent's estate,  or  in  the  statement  of  claim  on  ap- 
peal to  the  superior  court,  and  Is  not  found  in 
terms  by  such  court,  is  immaterial ;  the  facts 
stated,  standing  unexplained,  showing  construct- 
ive fraud  as  matter  of  law. 

[Ed.   Note.— For  other  cases,  see   Executors 
and  Administrators,  Dec.  Dig.  {  256.*] 

11.  Exeoutobs  and  .\dministratobb  (§  2.">e*)' 

—  Ci.Ani8    Against    Estate  —  Disputed 
Claims— Review. 

The  claim  presented  to  the  commissioners 
against  a  decedent's  estate,  and,  as  first  present- 
ed by  claimants  on  appeal  to  the  superior  court, 
alleged  that  land  was  conveyed  to  deceased  un- 
der an  agreement  that  at  his  death  it,  if  not 
sold,  should  he  conveyed  to  claimants,  or,  if 
sold,  that  on  his  death  the  proceeds  should  be 
paid  to  claimants,  and  that  it  was  sold  by  him. 
Held,  that  under  Gen.  St.  1902,  §  642,  allowing 
on  such  an  appeal  an  amendment  of  the  state- 
ment of  claim  not  changing  the  cause  of  action, 
an  amendment  alleging  that  the  land  was  con- 
veyed to  deceased  on  an  agreement  that  he 
would  hold  the  lands  in  trust  for  claimants  was 
permissible;  the  legal  effect  of  such  agreement 
being  that.  If  he  died  without  performing  it, 
claimants  would  be  entitled  to  claim  the  lands, 
if  not  sold,  or,  if  they  had  been  sold,  their  pro- 
ceeds, and  the  real  object  of  claimants,  aa  dis- 
closed by  either  form  of  expression,  being  the 
same. 

[Ed.   Note.— For  other  cases,  see   Eixeentors 
and  Administrators,  Dec.  Dig.  J  256.*] 

12.  Equity  (S  87*)— Applicability  of  Stat- 
ute OF  Limitattons. 

As  to  an  equitable  action  so  to  a  proceed- 
ing to  enforce  an  equitable  claim,  the  statutes 
of  limitation  do  not  apply,  except  so  far  as  re- 
sort may  properly  be  had  to  them  by  way  of 
analogy  on  the  question  of  laches. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  J  242;   Dec.  Dig.  {  87.*] 


18.  E.^ecutors  and  AmrcNiSTBATOBs  {§  202*) 
Claims  Aoainst  Estate— Timb  fob  pBxa- 
entation. 

Persons  seasonably  presenting  a  claim 
against  their  father's  estate  are  not  chargeable 
with  laches,  the  claim  arising  from  an  agree- 
ment of  trust  for  them  by  the  father,  which  he 
concealed  from  them,  so  that  It  came  to  their 
knowledge  after  his  death. 

[Ed.  Note. — For  other  cases,  see  Execntors 
and  Administrators,  Dec.  Dig.  {  202.*] 

Appeal  from  Superior  Court,  New  Haven 
County;   Alberto  T.  Roraback,  Judge. 

Louis  A.  and  Leonard  D.  FlSk  appealed 
from  commissioners  disallowing  tbeir  claim 
against  the  estate  of  Eugene  D.  Fisk,  de- 
ceased, to  the  superior  court,  which  allowed 
the  claim,  and  the  estate  of  deceased,  bis  sec- 
ond wife,  and  ber  children  appeal.    Affirmed. 

William  B.  Stoddard,  for  appellants.  E. 
Henry  Hyde  and  Edmund  Zacher,  tor  ap- 
pellees. 

BALDWIN,  C.  J.  Tbe  finding  of  the  su- 
perior court  states  these  facts:  Louis  A.  and 
Leonard  D.  Fisk  are  the  only  diildrien  of  En- 
gene  D.  Fisk  by  his  first  wife,  who  was  a 
daughter  of  Leonard  Daniels,  of  Hartford,  in 
this  state.  In  May,  1877,  his  father-in-law 
agreed  to  furnish  blm  $70,000  for  the  pur- 
chase of  a  basket  factory  in  Chicago;  taking 
a  mortgage  upon  it  for  that  amount.  Eugene 
D.  Fisk  soon  afterward  bought  this  property, 
taking  title  In  his  own. name,  and  paid  $70,000 
for  It,  which  he  received  from  Mr.  Danlehi. 
Later  all  parties  agreed  that.  Instead  of  giv- 
ing such  a  mortgage,  the  factory  should  be 
conveyed  to  Mrs.  Fisk  as  a  gift  from  ber 
father,  which  was  done  in  January,  1878. 
In  January,  1880,  anoth»  tract  of  land  in 
Chicago  was  conveyed  to  Mrs.  Fisk  as  a  gift 
from  her  father,  for  the  purchase  of  which  he 
furnished  the  fimds  to  Mr.  Fisk,  the  cost 
being  $27,728.  Mr.  and  Mrs.  Fisk  resided  at 
Chicago  for  some  time  prior  to  May  80,  188L 
April  and  May,  1881,  she  was  dangerously  ill 
from  quick  consumption,  and  did  not  expect 
to  recover.  On  May  30th  she  held  the  record 
title  to  the  two  pieces  of  land  given  her  by 
her  father  and  to  a  third  parcel  which  bad 
been  bought  and  paid  for  by  Mr.  Fisk  out  of 
his  own  funds.  Her  husband  prepared  an  ab- 
solute conveyance  to  himself,  dated  May  30, 
1881,  of  these  three  parcels,  and  all  her  other 
property,  real  and  personal.  In  Chicago.  This 
he  Induced  ber  to  execute  and  deliver  to  Iilm 
upon  his  promise  that  he  would  hold  the 
property  conveyed,  as  she  desired,  in  trust  for 
her  two  children,  of  whom  the  elder  was 
then  12  years  old.  She  also  acted  in  reliance 
on  this  promise,  and  having  trust  and  con- 
fidence in  him,  and  without  other  considera- 
tion. The  conveyuice  was  acknowledged  on 
June  20,  1881,  and  she  died  July  1st  Upon 
her  death  he  took  possession  under  it,  and 
from  time  to  time  sold  off  the  property,  re- 
ceiving $13,750  for  the  parcel  which  he  had 
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originally  hlmselt  paid  for,  and  1217,000  for 
the  two  parcels  given  to  bis  wife  by  her 
father.  He  married  again  In  1806,  and  had 
children  by  bis  second  wlfei  At  the  time  of 
bis  d«ath  in  190S  be  was  an  inhabitant  of 
Gnllford,  in  this  state,  and  was  In  possession 
of  abont  $100,000  derived  from  the  sale  In 
1902  of  one  of  the  parcels  of  land  given  to  bis 
wife  by  her  father.  He  never  accounted  to 
his  children  by  his  first  wife  for  any  property 
or  the  proceeds  of  any  property  conveyed  to 
him  by  their  mother,  but  converted  all  the 
proceeds  to  his  own  use,  and  endeavored 
to  torn  them  over  to  the  use  and  benefit  of 
his  second  wife  and  his  children  by  her.  He 
also  concealed  the  fact  that  be  held  the  prop- 
erty conveyed  to  him  by  his  first  wife  In  trust 
for  Louis  A.  and  Leonard  J>.  Fisk,  and  they 
had  no  Imowledge  or  notice  of  the  trust  until 
after  his  death.  They  presented  a  written 
claim  against  bis  estate,,  worded  as  follows: 
"Estate  of  EMgene  D.  Flak,  To  Louis  A.  Flak 
and  Leonard  D.  Flsk,  Dr.  To  amount  due  us 
on  account  of  real  estate  situated  in  Chicago, 
Illinois,  conveyed  to  said  Eugene  D.  Fisk  by 
our  mother  during  her  lifetime,  and  after  her 
death  sold  by  him,  under  an  agreement  on 
the  part  of  the  said  Eugene  D.  Fisk  that  af 
his  death  said  real  estate,  if  not  sold,  should 
be  conveyed  to  us,  or,  If  sold,  that  upon  his 
death,  the  proceeds  thereof  should  be  paid 
over  to  us,  $300,000."  The  commissioners  dis- 
allowed it  wholly.  The  superior  court  al- 
lowed so  much  of  it  as  represented  the  pro- 
ceeds of  the  lands  given  to  their  mother  by 
her  father;  they  making  no  dalm  to  the 
proceeds  of  the  other  parcel. 

The  evidence  upon  which  the  finding  of 
facts  was  baaed  was  mainly  documentary. 
The  only  direct  evidence  that  Eugene  D.  Fisk 
received  the  conveyance  from  his  wife  under 
an  agreement  to  hold  the  property  on  a  trust 
for  the  appellants  lay  in  parol,  and  came 
from  one  Mary  Anderson,  who  was  present 
when  the  deed  was  delivered,  and  was  one  of 
the  attesting  witnesses.  Its  reception  was  ob- 
jected to  on  the  ground  that  parol  evidence 
was  inadmissible  to  contradict  an  absolute 
deed  or  to  establish  an  express  trust  In  real 
estate.  Both  these  objections  were  properly 
overmled. 

The  first  related  to  a  question  of  judicial 
procedure,  and  depends  wholly  upon  the  laws 
of  Connecticut  By  that  law  parol  evidence 
cannot  be  introduced  to  contradict  an  abso- 
lute deed,  but  may  be  admitted  to  show  that 
such  a  deed  was  given  under  certain  drcum- 
Btances  and  in  pursuance  of  a  parol  agree- 
ment as  to  the  use  to  be  made  of  it.  This 
does  not  vary  the  contract  expressed  in  the 
deed.  It  simply  shows  it  to  have  been  made 
as  a  step  in  ezecntion  of  and  conformity  with 
a  prior  nndertaJking.  Collins  v.  Tillou,  26 
Conn.  868,  68  Am.  Dec.  898;  8  Wlgmore  an 
Evidence,  |  2437. 

The  second  objection  ralBea  a  question  of 
private  international  law.  The  deed  was 
•xecnted  in  lUinola  between  two  of  its  d<Hnl- 
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died  inhabitants,  and  all  the. property  ctm- 
veyed  was  situated  there.  The  parol  trust 
under  which  the  appdlaota  dalmed  that  it* 
was  given  was  in  favor  of  two  other  of  Its 
domiciled  inhabitants.  The  statute  of  frauds 
of  that  state  then  provided  that  "all  dedara-  ^ 
tlons  or  creations  of  trusts  or  confidences  of 
any  lands,  tenements, 'or  hereditaments,  shall 
be  manifested  and  proved  by  some  writing 
signed  by  the  party  who  is  by  law  enabled 
to  declare  such  trust,  or  by  bis  last  will  In 
writing;  or  else  they  shall  be  utterly  void  and 
of  no  effect;  provided,  that  .resulting  trust 
or  trusts  created  by  construction,  implication 
or  operation  of  law,  need  not  be  in  writing 
and  the  same  may  be  proved  by  parol." 
This  proceeding,  which  Is  founded  on  an 
agreement  for  a  transfer  of  real  estate  to  be 
held  in  trust.  Is  brought  in  a  state  into  which 
the  grantee  in  the  deed  had,  long  after  its 
delivery,  removed  bis  domldle.  Odr  statute 
of  frauds  (Gen.  St  1002,  (  1089)  provides 
that  "no  dvil  action  shall  be  maintained 
•  •  •  upon  any  agreement  for  the  sale 
of  real  estate,  or  any  Interest  In  or  concern- 
ing it  *  *  *  unless  such  agreement  or 
some  memorandum  thereof,  be  made  In  writ- 
ing, and  signed  by  the  party  to  be  charged 
therewith,  or  his  agent"  The  Illinois  stat- 
ute is  that  trusts  of  land  other  than  those 
resulting  or  created  by  construction.  Implica- 
tion, or  operation  of  law  which  are  not  prov- 
ed by  a  certain  kind  of  writing  are  void. 
The  Connecticut  statute  is  that  no  action 
shall  be  maintained  on  agreements  for  the 
sale  of  any  Interest  in  real  estate  which 
are  not  proved  by  such  a  writing.  It  does 
not  make  them  invalid.  The  validity  of  a 
contractual  obligation  is  ordinarily  governed 
by  the  law  of  the  state  or  country  with  ref- 
erence to  which  it  was  assumed.  Medbury 
V.  Hopkins,  3  Conn.  478.  The  obligation  of 
E)ugene  D.  Fisk,  which  parol  evidence  was 
ofl^ered  to  prove,  was  assumed,  if  at  all.  In 
Illinois,  and  was  of  a  contractual  nature,  as 
the  law  construed  it  The  law  of  that  state 
was  at  once  the  lex  loci  celebrationis,  the 
lex  domicilii  of  all  the  parties  In  interest 
and  the  lex  rei  sltse,  as  respects  the  pr(^- 
erty  to  which  the  obligation  related.  Illinois 
law,  therefore,  must  determine  whether  the 
obligation  was  of  any  validity.  The  provi- 
sions which  have  been  quoted  of  the  Illinois 
statute  of  frauds  have  been  repeatedly  the 
subject  of  Judicial  construction  by  the  courts 
of  that  state,  and  the  established  doctrine  Is 
that  if  one  occupying  a  fiduciary  relation  to- 
ward another  who  is  In  failing  health  and 
nearlng  his  end  takes  advantage  of  these 
drcnmstances  to  obtain  from  the  latter  a 
conveyance  of  real  estate,  on  an  oral  promise 
to  bold  the  title  for  the  benefit  of  a  third 
persdn,  and  afterward  repudiates  the  obliga- 
tion thus  assumed,  he  is  notwithstanding  the 
statute  chargeable  in  equity  on  parol  proof 
of  such  facts  with  constructive  fraud,  from 
which  the  law  raises  a  trust  ex  maleficio. 
Btahl  T.  Stahl.  214  111.  ISl,  78  N.  K.  818,  68 
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li,  R.  A.  617,  165  Am.  St  Rep.  101.  Mr. 
Flak  occupied  such  a  relation  toward  bis 
wife,  ajid  the  transaction  t)etween  them,  of 
which  the  deed  from  her  formed  a  part,  is 
therefore  subject  to  the  rules  of  law  thus 
stated.  By  these  his  relations  to  the  appel- 
lants became  at  least  after  her  decease  of  a 
fiduciary  character,  and  they  were  equitably 
entitled  to  hold  him  to  account.  This  sub- 
stantive liability  he  could  not  eseajw  by  re- 
moving to  another  state.  His  obligation  to 
the  appellants  was  a  personal  one,  and  fol- 
lowed him  wherever  he  might  go.  Wharton 
on  Conflict  of  Laws,  §  276,  "c,"  "d."  They 
are  not  now  seeking  to  fix  an  equitable 
charge  upon  lands  in  Illinois.  The  lands 
have  been  sold.  The  title  thus  conveyed 
they  do  not  seek  to  disturb.  It  is  the  per- 
sonal obligation  of  their  father  either  to 
hold  th^  lands,  or,  should  he  sell  them,  to 
hold  the  "proceeds  for  their  benefit,  on  which 
they  found  their  claim. 

The  question  remains  whether  this  liabil- 
ity can  be  proved  In  a  court  of  Connecticut 
by  parol  in  view  of  our  statute  of  frauds. 
It  Is  unnecessary  to  determine  whether  that 
statute  applies  to  proof  of  such  a  transac- 
tion as  that  between  Mr.  and  Mrs.  Flsk  re- 
specting real  estate  In  Illinois.  If  It  does, 
parol  evidence  was  still  admissible  to  show 
that  the  decedent  was  Indebted  to  the  ap- 
pellants, at  the  time  of  his  decease,  for  the 
proceeds  of  sales  made  by  him  of  the  Illi- 
nois lands.  This  is  not  a  proceeding  for  the 
specific  performance  of  an  agreement  of 
trust,  or  to  charge  a  trust  upon  any  par- 
ticular fund;  but  simply  to  recover  from  an 
estate,  as  general  creditors,  certain  moneys 
received  under  a  parol  promise  to  account 
for  It  to  them.  In  suits  on  contracts  it  is 
often  necessary  and  permissible  to  show  In- 
cidentally an  express  trust  by  parol  as  one 
of  the  circumstances  out  of  which  an  equi- 
table duty  may  arise.  Todd  v.  Munson,  53 
Conn.  679,  589,  4  Atl.  99;  Pomeroy  on  Equi- 
table Jurisprudence,  §  1055.  Parol  evidence 
may  be  Inadmissible  to  support  a.  claim  of 
title  to  lands,  and  yet  competent  to  prove 
an  accountability  for  funds  derived  from  a 
sale  of  lands  by  one  holding  a  title  acquired 
under  and  in  partial  execution  of  an  agree- 
ment to  account  Crocker  v.  Higgins,  7 
Conn.  342;  3  Wlgmore  on  Evidence,  §  2454. 
An  application  to  rectify  the  finding,  under 
Gen.  Bt  1902,  {  801,  by  striking  out  some 
'  paragraphs  and  adding  others,  has  been  made 
and  denied.  It  was  based  on  the  assumption 
that  the  conclusions  of  fact  were  contrary 
to  the  evidence,  or  without  evidence.  But 
two  of  the  reasons  stated  in  support  of  the 
aiq;>licatlon  merit  mention  here.  One  was 
that  Eugene  D.  Fisk  hdd  a  receipt  in  full 
for  all  demands  from  Mr.  Daniels,  dated 
December  30,  1879.  This  was  entirely  con- 
sistent with  the  finding  that  he  had  never 
repaid  the  $70,000  advanced  to  him  by  Mr. 
Daniels  prior  to  January,  1878.  The  trial 
court  .woa  well  warranted  in  inferring  that 


the  conveyance  of  tb4  "prt^erty  paid  for  by 
those  funds  to  Mrs.  Flsk  at  that  time  as  a 
gift  from  her  father  was  accepted  by  him  ai 
a  discharge  of  the  liability  of  her  husband 
for  the  advancement  and  that  such  dis- 
charge was  evidenced  by  the  receipt  The 
other  reason  was  that  undue  ctedence  and 
weight  were  accorded  to  the  parol  testimony 
of  the  attesting  witness  to  the  deed  of  1881 
from  Mrs.  Flsk  to  her  husband,  given  after 
so  long  a  lapse  of  time,  when  his  lips  had 
been  sealed  by  death.  We  have  reviewed 
this  testimony  in  connection  with  the  other 
evidence,  and  find  nothing  to  Justify  the  cor- 
rection asked. 

It  Is  insisted  that,  if  any  cause  of  action 
existed  against  the  decedent,  it  was  only  one 
In  favor  of  the  estate  of  Mrs.  Fisk.  But 
while  the  agreement  of  trust  was  not  made 
by  the  appellants,  it  tvas  made  by  their 
dying  mother  for  their  sole  benefit  They 
therefore  have  an  equitable  right  of  ac- 
tion by  virtue  of  its  terms.  Baxter  v. 
Camp,  71  Conn.  245,  41  AQ.  803,  42  L.  R.  A. 
514,  71  Am.  St  Rep.  169.  Fraud  is  not  spe- 
cifically charged  in  the  so-called  "Reasons  of 
Appeal"  filed  in  the  superior  court  nor  In 
the  claim  presented  to  the  commissioners, 
nor  is  it  found  In  terms  by  the  trial  court 
It  is,  however,  necessarily  implied  from  the 
other  facts  which  have  been  stated^  They 
show  in  equity,  standing  as  they  do  unex- 
plained, constructive  fraud  as  matter  of  law. 
Dowd  V.  Tucker,  41  Conn.  197,  204.  In  all 
appeals  of  this  character  the  appellant  Is 
required  to  file  in  the  superior  court,  unless 
otherwise  ordered,  such  a  statement  of  the 
amount  and  nature  of  his  claim  and  of  the 
facts  upon  which  it  is  based  as  would  be 
made  In  a  complaint  In  a  civil  action.  Prac- 
tice Book  (1908),  p.  207,  f  14.  Instead  of  so 
doing,  the  appellants  in  this  proceeding  filed 
a  paper  erroneously  entitled  (see  reporter's 
note  to  Donahue's  Appeal,'  62  Conn.  372,  26 
Atl.  399)  "Reasons  of  Appeal,"  which  con- 
sisted simply  of  a  copy  of  their  claim  as 
presented  to  the  commissioners,  and  an  aver- 
ment that  they  appealed  from  its  disallow- 
ance. Cen.  St  1902,  |  642,  provides  that  "In 
all  hearings  •  •  •  before  the  superior 
court  on  appeal  from  the  doings  of  commis- 
sioners" the  claimant  "shall  have  liberty  to 
amend  any  defect  mistake,  or  informality, 
in  the  statement  of  the  claim,  not  changing 
the  ground  of  action."  The  appellants  next 
proceeded  to  substitute  for  their  original 
statement  what  they  termed  "Substituted 
Reasons  of  Appeal."  mils  paper  contained 
substantially  the  same  statements  as  those 
set  forth  in.  the-  finding,  followed  by  tbe 
averment  that  "said  claim"  was  seasonably 
presented  to  the  administrator,  which  allega- 
tion was  denied  in  the  answer,  but  found 
true  by  the  court  The  question  \a  ttius 
presented  whether  the  claim  presented  to 
the  superior  court  rests  on  a  different  ground 
of  action  from  that  presented  to  the  commis- 
sioners,   liie  agreement. alleged  in  the  latter 
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was  that  at  the  death  of  Bngene  D.  Flak  the 
Chicago  lands,  If  not  sold,  sbonid  be  conrey- 
ed  to  the  appellants,  or,  If  they  had  been 
sold,  the  proceeds  paid  over  to  theip.  The 
agreement  alleged  In  the  former  was  that 
he  wonld  hold  these  lands  la  trust  for  them ; 
the  particular  nature  of  the  trust  not  being 
otherwise  described.  The  legal  ^ect  of 
such  an  agreement  would  be  that,  if  he  died 
without  performing  It,  the  appellants  wonld 
be  entitled  to  claim  the  lands,  if  not  sold, 
or,  if  they  had  been  sold,  their  .proceeds. 
Under  the  liberal  construction  given  to  our 
statutes  of  amendments,  the  ground  of  ac- 
tion was  not  changed  by  the  substituted 
statement  The  real  object  of  the  claimants, 
as  disclosed  by  either  form  of  expression, 
was  the  sama  Merwln's  Appeal,  72  Conn. 
167,  172,  4S  Atl.  1055 ;  Huntington's  Appeal, 
73  Conn.  582,  585,  48  Atl.  766. 

The  answer  of  the  appellees  set  up  the 
lapse  of  24  years  since  the  alleged  agree- 
ment. The  present  proceeding  is  to  enforce 
an  equitable  claim,  and.  stands  on  the  foot- 
ing of  an  equitable  action.  To  such  an  ac- 
tion our  statutes  of  limitation  do  not  apply, 
except  80  far  as  resort  may  properly  be  had. 
to  them  by  way  of  analogy.  Budington  t. 
Munson,  33  Conn.  480.  The  question  is  one  of 
laches,  and  that  the  appellants  are  not  charge- 
able with  any,  results  necessarily  from  the 
fact  that  their  father  concealed  the  agree- 
ment of  trust  from  them,  so  that  it  first  came 
to  their  knowledge  after  tils  death. 

There  is  no  error.    All  concur. 

(n  Conn.  MS) 

NBW  YORK,  B.  &  B.  RY.  CO.  ▼.  MOTIL. 

(Supreme  Court  of  Errors  of  Connecticut.    Dec 
18»  1908.) 

1.  Railboaos  (i  61*)  —  BuTiNO  Lard  tob 

ROADBSD. 

Under  the  general  ntilroad  law  (Oen.  St 
1875,  p.  817,  tit  17,  c.  2,  pt  9,  f  6),  oonfeninc 
on  a  company  organized  under  it  irawer  to  "hold 
BDch  real  estate  as  may  be  convenient  for  ac- 
complishing the  objects  of  its  organization,"  and 
the  "Act  concerning  corporations"  (Pub.  Acts 
1883,  p.  232,  c.  3),  authorinng  any  private  cor- 
poration to  purchase  such  real  estate  as  its  pur- 
poses shall  require,  it  may  purchase  the  fee  sim- 
ple to  land  for  a  roadbed. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  137;  Dec  Dig.  i  61.*] 

2,  Raiuboaps  (S  68*)— Dbkdb  — Bbtati  Ooic- 

TKYED. 

The  effect  of  a  deed  to  a  railroad  in  terms 
apt  for  conveyine  an  absolute  estate  in  fee,  and 
providing  that  the  land  was  to  be  held  by  the 
company  and  its  "succeasois  and  assigns  for- 
ever to  their  own  proper  use  and  behoof,"  and 
not  limiting  the  nses  to  which  the  land  could  be 
used,  was  not  reduced  by  the  prior  description  of 
the  premises  as  covered  by  the  location  of  the 
railroad. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  t  69.*] 

t.  RAn.BOADs   (S  68*)  — Dkbds  — Conditions 

SUBSEQUKNT. 

The  provision  in  a  deed  to  a  railroad  that 
it  was   to  trestle  a   pond   did   not   reduce  its 


title  fnnn  a  fee,  but  merely  put  on  It  a  con- 
tractual duty,  or  imposed  a  condition  subse- 
quent on  the  grant,  which  did  not  affect  its  ti- 
tle ;  no  forfeiture  for  breach  of  condition  having 
be^  claimed. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Dec.  Dig.  «  69.*) 

4.  Raiuioads  (J  82*)- Extinction  or  Right 
TO  Build — Effect  on  Propebtt  Bights. 

The  extinction  of  the  right  of  a  railroad 
company  to  build  its  road  did  not  extinguish  itt 
|;eneral  right  of  proi>erty  in  land  conveyed  to  it 
in  fee. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §  213 ;   Dec.  Dig.  g  82.*] 

5.  CoBPOBATioNS  (S  2R*>— Defect  vx  OkoAHi- 
ZATioN— De  Facto  Corpobation. 

Defect  in  the  organization  of  a  corporation 
did  not  prevent  its  being  a  corporation  de  facto, 
or  disqualify  it  from  acquiring,  holding,  and  con- 
veying land. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  EHg.  $  70;  Dec  Dig.  §  28.*] 

6.  Cobpobatjons  (8  617*)— <1TJ0  Wabbanto— 
Effect  of  Judgment  on  Pbopebtt  Rights. 

The  Adjudging  on  qno  warranto  proceed- 
ings that  A  corporation  has  no  legal  existence 
did  not  destroy  such  rights  of  property  as  it 
then  held. 

[Ed.  Note.— For  other  cases,  see  Coriwrations, 
Dec  Dig.  (  617.*] 

7.  Cobpobations  (§  619*)— Quo  Wabbanto— 
EiTECT  of  Judgment  on  Pbopeety  Rights. 

The  adjudging  in  qno  warranto  proceedings 
that  a  corporation  has  no  legal  existence  trans- 
ferred the  custody  of  the  property  of  tlie  sup- 
posed corporation  from  the  directors  acting  as 
such  for  a  corporation  de  facto  to  the  directors 
acting  as  trustees  for  those  Interested  in  suc- 
cession to  what  had  been  a  corporation  de 
facto;  the  uses  for  which  they  thereafter  held 
it  being  to  satisfy  any  Indebtedness  of  the  sup- 
posed corporation,  and  to  transfer  any  balance 
to  the  stockholders  pro  rata,  naturally  requiring 
a  sale  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  §  619.*] 

8.  Raitboadb  (f  32*)— Failcbx  to  Binu)  ni 
Pbesobibed  Taa. 

Under  Oen.  St  1887,  I  3440,  providing 
that,  if  a  railroad  companv  shall  not  finish  its 
road  in  five  years  from  the  filing  and  record- 
ing of  its  articles,  its  corporate  existence  and 
powers  shall  cease,  such  failure  does  not,,  ipso 
facto  destroy  the  company's  corporate  existence, 
but  is  simply  a  ground  for  forfeiture;  and,  the 
state  not  institutlnjg  any  proceedings  to  oust  it 
of  its  franchises,  it  remains  a  corporation  de 
jure. 

[Ed.    Note.— For  other  cases,   see   Railroada^ 
Cent  Dig.  {  66;  Dec  Dig.  i  82.*] 

8.  Railboads  (I  14*)— Repeal  of  Obnkbai, 
Law— Effect  on  Pbiob  Cobpobations. 
The  repeal  by  Pub.  Acts  1905,  p.  335,  c 
126,  of  the  general  railroad  law,  not  purport- 
ing to,  did  not  affect  the  continued  existence 
of  any  companies  theretofore  incorporated  un- 
der it. 

[Ed.   Note.— For  other  cases,   see   Railroads, 
Dec.  Dig.  i  14.*] 

10.  Cobpobations  (J  291*)— Officers— Faii,- 
UBE  to  Hold  Meittino  fob  E>lectior. 
A  private  corporation  failing  to  hold   its 

regular  annual  meeting  for  election  of  officers, 

those  then  in  office  hold  over  till  their  successors 

are  elected. 
[EM.  Note.— For  other  cases,  see  Corporations, 

Cent  Dig.  i  1252;   Dec  Dig.  (  291.*1 


*rar  other  cases  see  same  topic  and  section  MUHBBK  la  Sec  ft  Am.  Digs.  U07  to  dats^  ft  Beportsr  Udezes 
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11.   COBPOBATIOWS    (8    399*)— POWEB    OF    OJITI- 

OEB  Urdeb  Resolution  of  Dibbctobs. 
From  plenary  power  given  in  general  terms 
by  directors  of  vl  corporation  to  its  presideot, 
as  such  and  as  its  attorney  in  fact,  to  dispose 
of  and  convey  all  its  property,  using  the  pro- 
ceeds to  make  payments  on  its  debts,  authority 
in  him  to  institute  suit  to  settle  title  to  land 
to  satisfy  prospective  purchasers  of  its  title  is 
to  be  implied. 

[Ed.  Note.— For  other  cases,  see  CJorporations, 
Dec.  Dig.  i  399.*] 

Appeal  from  Court  of  Common  Pleas,  Falr- 
Qeld  County ;  Howard  B.  Scott,  Judge. 

Actioq  by  the  New  Toi^  Bridgeport  & 
Eastern  Railway  Company  against  Joseph 
Motil,  under  Oen.  St.  1902,  i  4053,  to  settle 
title  to.  land.  Judgment  for  defendant,  and 
plaintiff  appeals.  Reversed,  and  new  trial  or- 
dered. 

John  C.  Chamberlain,  for  appellant  Stiles 
Judson,  for  appellee. 

BALDWIN,  C.  J.  This  action  Is  to  settle 
the  title  to  land  conveyed  In  1884  by  one 
Hodges  to  the  New  York  te  Connecticut  Air 
Line  Railway  Company,  a  corporation  of  Con- 
necticut duly  organized  under  the  general 
railroad  law  tn  1881,  for  the  consideration  of 
^626.32  then  received  In  payment,  by  a  war- 
ranty deed.  In  which  he  described  it  as  "lying 
and  behig  in  the  town  of  Stratford,  and  on 
«ach  side  of  the  center  line  of  the  location  of 
said  railroad  company  and  of  the  width  of 
four  (4)  rods  on  each  side  of  said  center  line, 
across  my  said  lands  a  distance  of  about  nine 
hundred  and  nineteen  feet  in  length,  bounded 
northerly  and  southerly  by  my  own  land, 
«asterly  by  land  of  Stiles  W.  Wheeler,  and 
westerly  by  highway,  reference  being  bad  to 
the  map  of  the  location  of  said  railway  com- 
pany In  the  office  of  the  town  clerk  of  said 
town  of  Stratford.  Said  railway  company  is 
to  tressell  my  pond  the  width  of  fifty  feet" 
Habendum:  "Unto  the  said  grantees,  their 
successors  and  assigns  forever,  to  their  own 
proper  use  and  behoof."  This  strip  ran 
through  a  16-acre  farm  owned  by  Hodges, 
-and  was  bought  in  order  that  it  might  become 
part  of  the  roadbed  of  a  railroad  Which  the 
grantee  was  proposing  to  construct  The 
company  acquired  an  entire  right  of  way 
from  New  Haven  to  the  state  line  of  New 
York,  surveyed  It  graded  a  considerable  part 
of  it,  and  expended  a  considerable  sum  of 
money  in  advancing  Its  purposes,  but  finally 
lost  the  right  to  complete  the  railroad  by  the 
■expiration  of  the  statutory  period  allowed  for 
so  doing,  which  occurred  October  22,  1889. 
On  October  16,  1889,  some  of  its  shareholders 
'Organized  a  new  corporation,  under  the  same 
law,  named  the  New  York,  Bridgeport  &  East- 
em  Railway  Company.  The  New  York  & 
Connecticut  Air  Line  Railway  Company  there- 
upon conveyed  all  of  its  lands  and  right  of 
way  to  one  W.  E.  Norton,  trustee,  who  on 
October  22,  1889,  conveyed  the  same  to  the 


new  compa.ny.  The  organization  of  the  latter 
was  defective.  On  December  6,  1890,  It  reeoo- 
veyed  whatever  it  had  acquired  under  its 
deed  of  October  22,  1889,  to  its  grantor,  and 
on  January  24,  1891,  he  conveyed  the  same 
premises  to  the  plaintiff,  which  Is  a  corpora- 
tion of  the  same  name  with  that  defectively 
organized,  and  which  was  properly  organized 
earlier  in  the  month,  under  the  same  law,  to 
carry  on  the  building  of  the  same  railroad. 
All  these  conveyances  were  made  with  the 
intention  and  for  the  purpose  of  using  the 
land  now  in  question  as  a  part  of  the  roadbed 
of  a  railroad.  This  strip  had  been  graded 
and  an  earth  embankment  built  on  part  of  it 
at  considerable  expense,  by  the  first  grantee. 
The  plaintiff  did  no  work  upon  It  but  laid 
out  a  considerable  sum  in  resurr^ys  of  Its 
right  of  way  and  in  litigation.  No  trestle 
was  ever  built  across  the  pond.  In  1895  the 
directors  of  the  plaintiff,  being  satisfied  that 
it  could  not  construct  the  railroad,  emx)ow- 
ered  Henry  R.  Parrott  its  president  as  such 
and  as  its  attorney  In  fact,  to  dispose  of  and 
convey'  all  its  property,  real  and  personal, 
using  the  proceeds  to  pay  its  Indebtedness  as 
far  as  possible.  On  January  6,  1896,  this  ac- 
tion was  ratified  by  the  company  at  a  meet- 
ing of  the  shareholders,  the  vote  reciting  tliat 
the  rights  of  the  corporation  would  expire  on 
January  8,  1896. 

In  1889  Hodges  had  given  a  warranty  deed 
of  his  farm  to  one  Kowlng  and  his  wife,  de- 
scribing it  as  divided  Into  two  parts  by  a 
strip  of  land  8  rods  wide  and  about  919  feet 
long,  which  he  had  conveyed  to  the  New  York 
&  Connecticut  Air  Line  Railway  Company  in 
18S4.  In  1899  .he  gave  a  quitclaim  deed  of 
his  right,  title,  and  interest  in  this  strip  to 
Mrs.  Kowlng,  who  had  acquired  her  hus- 
band's title  under  the  d^d  of  the  preceding 
year.  The  strip  in  question  was  never  sepa- 
rated from  the  farm  by  fences,  and  the  suc- 
cessive owners  of  the  farm  have  cultlvatecl 
it  to  some  extent.  An  election  of  officers  by 
the  plaintiff  was  made  in  1801,  at  which  Hen- 
ry R.  Parrott  one  of  the  shareholders,  was 
chosen  a  director,  and  he  was  also  then  made 
president  of  the  company.  No  election  of 
directors  or  appointoient  of  president  has 
been  since  made.  He  has  always  been  a 
shareholder.  In  the  fall  of  1895  he,  claiming 
to  act  as  president  director,  and  shareholder 
in  the  plaintiff's  behalf  and  under  the  votes 
above  described,  had  the  strip  of  land  in  dis- 
pute mapped  so  as  to  show  a  pentway  extend- 
ing through  it  with  adjoining  building  lots, 
caused  fence  po^ts  to  be  set  up  along  its 
sides,  and  advertised  the  lots  tor  sale.  The 
farm  would  be  greatly  damaged  hy  the  use  of 
this  land  for  building  purposes.  This  action 
was  instituted  by  Mr.  Parrott  In  1906  solely 
upon  the  authority  of  the  votes  above  de- 
scribed. 

The  general  railroad  law  under  which  the 
plaintiff  was  Incorporated  provided  that  i^ 
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any  company  organized  iinder  lt»  proTlsions 
Bhould  not  flnlsb  Its  railroad  within  fire  years 
from  the  time  of  filing  and  recording  Its  arti- 
cles of  association,  Its  corporate  existence  and 
powers  should  cease.  Gen.  St  18S7,  {  3440. 
When  Hodges  gave  his  first  deed,  the  general 
railroad  law  conferred  npon  any  company 
that  should  be  organized  tinder  it  power  to 
"hold  such  real  estate  as  may  be  convenient 
tor  accomplishing  the  objects  of  its  organ- 
isation" (Gen.  St.  1875,  p.  817,  tit  17,  c.  2, 
pt.  9,  i  6);  and  there  was  an  "Act  (xmcern- 
ing  corporations,"  providing  that  "every  pri- 
vate corporation  may,  when  no  other  provi- 
sion Is  specifically  madev  receive,  purchase, 
bold,  sell,  and  convey  real  and  personal  es- 
tate, as  the  purposes  of  the  corporation  shall 
require,  not  exceeding  the  amount  limited  in 
its  charter."  Pub.  Acts  1883,  p.  232,  c.  S.  All 
these  provisions  of  law  continued  In  force 
until  several  years  after  the  votes  of  the 
plaintllTB  directors  and  shareholders.  Gen. 
St  1888,  H  190e,  8438;  Gen.  St  1902,  fi 
3312,  8670.  It  was  nnqnestlonably  "conveni- 
ent for  accomplishing  the  purposes  of  Its  or- 
ganization" that  the  New  York  &  Connectl- 
cnt  Air  Line  Railway  Company  should  ac- 
quire some  title  to  the  land  In  question  at 
the  time  when  It  received  the  deed  from 
Hodges  In  1884.  It  Is  unnecessary  to  Inquire 
.whether  It  had  at  this  time  the  right  to 
take  this  strip  by  condemnatloo  proceedings, 
and  whether  that  right  would  have  Includ- 
ed the  power  of  appropriating  a  fee-simple 
estate.  It  certainly  had  the  right  to  acquire 
such  an  estate  by  agreement  with  the  owner. 
It  paid  him  $020.32,  and  received  a  warranty 
deed,  expressed  In  terms  apt  for  conveying  an 
absolute  estate  In  fee  simple,  unless  they  are 
qnaliSed  by  the  fact  that  the  preiAlses  were 
diescrlbed  as  within  the  location  of  the  com- 
pany's railroad,  or  by  the  clause  as  to  the 
treat] Ing  of  a  pond.  That  they  were  within 
the  location  had  no  other  effect  than  to  make 
it  clear  that  their  acquisition  was  necessary. 
That  the  company  was  to.  trestle  the  pond 
bad  no  other  effect  than  either  to  throw  up<m 
tt  a  contractual  duty,  or  to  Impose  a  con- 
dition subsequent  upon  the  grant  In  the 
common  course  of  things  It  could  not  build 
the  trestle,  which  obviously  was  to  be  a 
part  of  Its  railroad  structure,  until  It  had  ac- 
quired the  estate.  No  forfeiture  of  the  es- 
tate for  breach  of  condition  has  ever  been 
claimed,  so  far  as  appears,  by  Hodges  or  his 
heirs  or  assigns.  He  made  n6  limitation  In 
his  deed  of  the  uses  to  which  the  grantee 
could  put  the  land.  It  was  to  be  held  by  the 
company  and  "their  successors  and'  assigns 
forever  to  their  own  proper  use  and  behoof." 
The  effect  of  these  emphatic  words  Is  not  re- 
duced by  the  prior  "description  of  the  prem- 
ises as  covered  by  the  location  of  the  rail- 
road. A  railroad  company  can  acquire,  by 
agreement  with  the  owner,  a  fee-simple  es- 
tate In  land  within  Its  location,  as  well  as 
It  can  acquire  anjr  lesser  title  to  It    The  ex- 


tinction of  the  plaintiff's  rtgbt  to  build  Ita 
railroad  therefore  did  not  extinguish  Its  gen- 
eral right  of  property  In  the  disputed  prem- 
ises. It  rather  served  to  clear  the  title 
which  could  be  conveyed  to  one  desiring  to 
purchase  for  the  ordinary  purposes  of  pri- 
vate occupancy.  Nye  v.  Taunton  Branch  R. 
R.  Co.,  113  Mass.  277,  279;  Thompson  on 
Private  Corporations,  {  5791. 

The  defect  In  the  organization  of  the  first 
corporation  of  the  name  since  assumed  by 
the  plaintiff  did  not  prevent  It  from  being  a 
corporation  de  facto,  nor  disqualify  it  from 
acquiring,  holding,  and  conveying  real  estate. 
Lamkln  v.  Baldwin  &  Lamkin  Mfg.  Co.,  72 
Conn.  57,  65,  43  Aa  593,  1042,  44  L.  R.  A. 
786;  Society  Perun  v.  Cleveland,  43  Ohio  St 
481,  3  N.  B.  357.  It  appears  from  a  para- 
graph of  the  defendant's  draft  finding  mark- 
ed "proven"  that  in  October,  1890,  It  was 
adjudged,  <»  quo  warranto  proceedings,  to 
have  no  legal  existence.  This  did  not  de- 
stroy such  rights  of  property  as  It  then  held. 
A  private  corporation  exists  mainly  for  the 
benefit  of  its  shareholders.  For  their  con- 
venience and  protection  they  are  allowed  to 
assume  a  corporate  name,  and  become  In  law 
an  artificial  person.  Whether  the  quo  war- 
ranto proceedings  were  brought  against  the 
New  York,  Bridgeport  &  Eastern  Railway 
Company  or  Its  shareholders  or  directors  Is 
not  stated;  but  In  either  case  those  who  had 
been  claiming  a  right  to  exercise  by  that 
name  a  corporate  franchise  could  do  so  no 
longer.  This,  however,  did  not  destroy  all 
the  property  held  by  the  supposed  corpora- 
tion at  the  date  of  the  judgment  It  trans- 
ferred Its  custody  and  changed  its  uses.  The 
custody  passed,  under  well-settled  equitable 
principles,  from  the  directors  acting  as  direc- 
tors for  a  corporation  de  facto  to  the  direct- 
ors acting  as  trustees  for  those.  Interested 
in  succession  to  what  had  been  a  corpora- 
tion de  facto.  The  uses  for  which  they  there- 
after held  It  were  to  satisfy  any  indebtedness 
which  might  be  due  from  the  supposed  cor- 
poration, and  transfer  the  balance.  If  any, 
to  the  shareholders  pro. rata.  Such  a  liqui- 
dation of  the  corporate  business  would  na- 
turally require  a  sale  of  what  had  been  the 
corporate  assets.  .  A  receiver  might  have 
been  appointed  for  that  purpose.  See. Wil- 
cox ▼.  Continental  Life  Ins.  Co.,  56  Conn. 
468,  477,  10  Atl.  244.  Whether,  In  the  ab- 
sence of  such  an  Interference  by  the  courts, 
the  directors,  as  such  trustees,  could  author- 
ize a  conveyance  by  a  single  shareholder  and 
director,  and.  If  so,  what  form  It  should  have 
assumed,  and  what  effect  acquiescence  by 
those  Interested  might  have  In  curing  irregu- 
larities, it  is  unnecessary  now  to  inquire, 
since  there  must  l>e  a  new  trial  on  which 
the  facta  reg;ardlng  the  deed  of  December 
6,  1880  (stated  in  the  finding  to  have  been 
made  by  the  corporation,  and  In  a  paragraph 
marked  "proven,"  In  the  defendant's  draft 
finding,  to  b&ye  been  executed  bjr  Henry  R. 
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Parrott  as  Its  president),  can  be  more  fully- 
ascertained.  See  Morawetz  on  Corporations, 
{  1032;  SaugatTick  Bridge  Co.  v.  Westport, 
39  Conn.  337,  350;  SuUIvan  County  R.  R.  ▼. 
Conn.  Lumber  Co.,  76  Ooon.  464,'  478,  57 
Atl.  287. 

The  lapse  of  five  years  from  Its  Incorpora- 
tion without  the  completion  of  its  railroad 
which  occurred  January  8,  1896,  did  not  ipso 
facto  destroy  the  corporate  existence  of  the 
plalntlfT.  This  was  simply  a  ground  of  for- 
feiture, and  it  does  not  appear  that  the  state 
has  instituted  any  proceedings  to  oust  it  of 
its  franchises.  It  remains,  therefore,  a  cor- 
poration de  Jure.  New  York  &  New  England 
R.  R.  Co.  V.  N.  Y.,  N.  H.  &  H.  R.  R.  Co., 
52  Conn.  274,  284.  The  repeal  of  the  general 
railroad  law  in  1905  (Pub.  Acts  1905,  p.  335, 
c.  126),  uncfer  which  it  was  incorporated,  did 
not  affect  or  purport  to  affect  the  continued 
existence  of  any  companies  which  had  al- 
ready been  Incorporated  under  its  provisions. 
When  a  private  corporation  falls  to  hold 
its  regular  annual  meeting  for  the  election 
of  officers,  those  already  occupying  such  a 
position  hold  over  tmtil  their  successors  are 
elected.  McCall  v.  Byram  Mfg.  Co.,  6  Conn. 
437,  4.38;  Spencer  v.  Champion,  9  Conn.  542- 
644.  Mr.  Parrott,  therefore,  has  been  since 
1891  continuously  a  director  and  president 
of  the  plaintiff  company.  To  enable  him  to 
sell  any  of  Its  real  estate  to  advantage,  It 
would  be  necessary  to  satisfy  any  who  might 
be  considering  Its  purchase  that  a  good  title 
could  be  conveyed.  For  this  purpose,  sudi  a 
suit  as  the  present  would  be  a  proper  mode 
of  determining  the  nature  of  the  company's 
title,  and  authority  in  Mr.  Parrott  for  Its  in- 
stitntlon  was  therefore  fairly  implied  in 
the  general  terms  by  wlilch  the  directors 
in  1895  gave  him  such  plenary  powers  as  to 
the  disposition  of  the  estate.  The  court  of 
common  pleas  dismissed  the  action  on  the 
ground  that  the  plaintiff  bad  no  title,  and 
did  not  pass  on  the  claim  of  title  made  by 
the  defendant  It  came  to  this  result  be- 
cause it  found  that  the  land  had  been  perma- 
nently abandoned  for  railroad  uses,  and  was 
of  opinion  that  thereby  the  title  conveyed 
in  1884  became  extinguished.  This  error  lies 
at  the  foundation  of  the  Judgment,  and  jus- 
tice will  be  best  promoted  by  a  new  trial  as 
to  all  the  issues. 

There  is  error,  and  a  new  trial  Is  ordered. 
The  other  Judges  concurred. 


(SI  Conn.  3S8) 

WOLCHO  V.  ARTHUR  J.  ROSENBLUTH  & 
CO. 

(Supreme  Court  of  Errors  of  Connecticut.    Dec. 
18,  1908.) 

1.  Explosives  (J  9*)— Nkoliqbnt  Sau^Usb 
Intended — Materiality. 

That  the  manufacturer  and  seller  of  a  prep- 
aration, the  ignition  of  which  while  being  used 


on  a  stove  caused  a  death,  did  not  Intend  that 
it  should  be  so  used,  does  not  affect  his  liabil* 
ity  for  the  death,  if  from  the  labels  and  direc- 
tions upon  the  cans  persona  of  ordinary  intelli- 
gence who  were  expected  to  use  the  preparation, 
and  who  read  or  had  read  to  them  the  labels 
and  directions,  were  informed  that  it  might  be 
so  used. 

[Eld.  Note.— For  other  cases,  see  EJxplosivea, 
Gent  Dig.  §  6;   Dec.  Dig.  i  9.*] 

2.  Explosives  (S  9*)— Dawgebotts  Use— Con- 
TBIBUTOBY  Negligence. 

That  a  preparation  was  labeled  "Stoveline," 
was  represented  to  be  "for  use  on  all  iron  work," 
and  capable  of  standing  a  high  temperature, 
warranted  one  ^ho  had  no  knowledge  or  notice 
of  the  dangerous  character  of  the  preparation 
to  assume  that  it  was  intended  to  be  used  upon 
stoves,  and  might  safely  be  used  upon  a  hot 
stove. 

[Ed.  Note. — For  other  cases,   see  Explosives, 
Dec.  Dig.  fi  9.*] 

3.  Explosives  (8  9*)— Danoeb— Question  or 
Fact. 

Whether  it  was  dangerous  to  use  niran  a 
hot  stove  a  particular  preparation  was  a  ques- 
tion of  fact      ^ 

[Ed.   Note. — Few  other  cases,  see  Explosives,. 
Dec.  Dig.  §  9.*] 

4.  Appeal  and  Ebbob   (|    1011*)— Review— 
Findings— Conclusiveness. 

A  finding  on  conflicting  evidence  by  the 
trial  judge  who  heard  and  saw  witnesses  is  con- 
clusive. 

[Ed.  Note. — For  other  cases,  see  Appeal  and- 
Error,  Cent  Dig.  SI  3983-^3989;    Dec.  Dig.  i 

1011.*] 

5.  Explosives  (5  9*)  —  Negligent  Sale  — 
Plbadino — Sufficiency. 

In  an  action  for  negligently  selling  a  prep- 
aration which,  while  being  used  on  a  stove,  ig- 
nited, causing  a  death,  plaintiff  was  not  re- 
quired to  state  in  technical  terms  just  what 
happened  or  was  liable  to  occur  when  the  prep- 
aration was  applied  to  the  hot  stove;  an  aver- 
ment that  when  used  uPon  hot  substances — in 
connection  with  an  averment  that  decedent  was 
injured  when  using  it  upon  her  kitchen  stove — 
it  became  dangerous,  in  that  it  was  Hable  to 
ignite  and  cause  a  fierce  blaze  in  the  nature  of 
an  explosion,  difficult  to  control,  being  suffi- 
cient to  permit  proof  that  the  preparation  was 
dangerous  when  used  upon  a  hot  stove,  because 
when  so  heated  the  fumes  arising  from  the 
benzine  contained  in  the  preparation  and  unit- 
ing with  the  air  formed  a  dangerous  mixture, 
which  coming  in  contact  with  the  flame  in  or 
near  the  stove  was  liable  to  cause  an  explosive 
flame. 

[Ed.  Note.— For  other  cases.  See  Elxplosi^es, 
Dec  Dig.  i  9.»] 

6.  Explosives  (§  9*)- Negligent  Sale— Evi- 
dence—Sufficiency. 

Evidence  in  an  action  for  negligently  sell- 
ing a  preparation,  which,  while  being  used  on  a 
stove.  Ignited,  causing  a  death,  held  insufficient 
to  disprove  defendant's  negligence  in  failing  to 
give  notice  of  the  inflammable  character  of  the 
preparation. 

[Ed.  Note.'— For  other  cases,  see  Blxplosives. 
Dec.  Dig.  §  9.*] 

7.  Explosives  (§  9*)- Negligent  Sale— Con- 
TBIBUTOBY  Negligence. 

Evidence  in  an  action  for  negligently  sell- 
ing a  preparation,  which,  while  being  used  on 
a  stove,  ignited,  causing  death,  held  to  sustain 


*Far  otber  cues  see  same  topic  and  section  NUMBBR  In  Dec  ft  Am.  Diss.  1907  to  date,  *  Reporter  Index**. 
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ji  finding  tbat  decedent  was  not  guilty  <rf  con- 
tribntory  negligence. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Dec.  Dig.  I  9.»] 

8.  Appeal  and   Ebsdb   (8   1056*)— Habitless 

EKROB— ESSCLUBION    OF   EVIDtNCE. 

Exclusion  of  testimony  to  show  a  particu- 
lar fact  was  not  prejudicial  error  where  that 
fact  was  found. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4190;  Dec.  Dig.  §  1036.*] 

9.  Expix)sivBB  (J  9*)— Nkoliobnt  Sale— Evi- 
dence. 

In  an  action  for  negligently  selling  a  prep- 
aration which,  while  being  used  on  a  stove, 
ignited,  causing  a  death,  defendant  could  not 
show  whether  there  was  any  difference  between 
the  particular  preparation  and  oUier  "stovepipe 
enamels"  as  to  warnings  as  to  their  use,  where 
it  did  not  appear  that  the  constituents  of  the 
other  preparations  were  the  same  as  those  of 
the  particular  preparation,  nor  that  such  other 
preparations  were  advertised  to  be  used  upon 
stoves,  and  where  the  names  of  such  other 
preparations  did  not  indicate  that  they  might  t>e 
used  upon  stoves. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Dec.  Dig.  I  9.*] 

10.  Evidence  (|  594*)— Uncontbadicted  Tes- 
timony—Wbioht. 

Under  the  rales  of  the  Supreme  Court 
(PracUce  Book  1908,  p.  268,  i  10)  a  fact  need 
not  be  treated  as  admitted  or  undisputed  be- 
cause no  witness  has  contradicted  testimony 
thereto. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  2431;   Dec.  Dig.  f  694.*] 

Appeal  from  Superior  Court,  New  Haven 
County;  EMwln  B.  Oager,  Judge. 

Action  by  Henry  Wolcho,  administrator, 
against  Arthur  J.  Rosenbluth  &  Co.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Blcbard  H.  Tyner  and  Ix>uls  M.  Rosen- 
bluth, for  appellant  William  H.  Ely  and 
Cbarles  C-  Ford,  for  appellee. 


HAJX,  J.  While  the  plalntlfTs  Intestate, 
Lena  Wolcho,  was  using  upon  her  stove 
a  liquid  mixture  called  "Stoveline,"  prepared 
and  sold  by  the  defendant,  it  suddenly  ignited 
and  set  fire  to  her  clothing,  and  she  received 
Injuries  from  which  she  died.  The  complaint 
alleges  that  said  preparation  "contained  a 
large  quantity  of  Inflammable  material,  and, 
when  used  upbn  hot  substances,  becomes  dan- 
gerous to  use,  in  that  It  Is  liable  to  Ignite  and 
cause  a  fierce. blaze  In  the  nature  of  an  ex- 
plosion which  It  Is  difficult  to  control,"  and 
that  the  defendant  negligently  sold  said  ar- 
ticle without  warning  purchasers  of  its  dan- 
gerous character. 

Concerning  the  sale  of  said  article  by  the 
defendant.  Its  composition,  and  characteris- 
tics, and  the  manner  In  which  the  deceased 
was  injured  while  using  It,  the  trial  court 
lias  found  these  facts:  The  liquid  prepara- 
ti<Mj,  called  "Stoveline,"  is  sold  In  half  pint 


cans,  upon  each  of  which  are  prlntM  labels 
and  directions,  of  which  the  following  are 
copies: 


(ODORLESS). 
"STOVEUNB" 

TRADB-MABK. 

STOVE-PIPE-ENAMEL. 
For  use  on  all  Iron  Work. 

ONE-HAI,F  PINT. 


"STOVELINE" 

TBADB-MARK. 

STOVE  PIPE  ENAMEZ.. 

FOR  USB  ON  StOTeplpea,  Raat«» 
tora,  RevlDtera,  Gratea,  Steam  and 
'Water  PIpea,  Irftcomotlvea,  Iron 
Fences,  Gaa  Stovea,  Boilera,  Smoke 
Staeka,  Fnrnaeea,  Ventllatora,  Scvr- 
iBg  Blaclilnea  and  all  other  placea 
-where  a  amootli  laatlns  brilliant 
blaok  Anlali   la   dealred. 

Preventa  Rnat. 

'Win  not  eraek  or  peel  and  will 
Btand  a  hlarh  temperature. 


DIBECTIONS  FOR  VBB. 

Remore  cover  by  prylac  under 
Edge  with  a  nail  or  blunt  tnatrap* 
ment.  Shake  and  stir  -well  and  Ap- 
ply with  bristle  bmsh.  Basty  ar- 
ticles should  be  sandpapered  be- 
fore Enamel  la  applied.  One  ooat 
-will  produce  m  brilliant  black  &»- 
lah. 

A.  t.  BOSENBIiUTU  *  CO., 
WEi-W  HAVEN,  CONN.,  V.  B,  A. 


It  is  an  artificial  compoeitlOB,  composed  of 
benzine,  oils,  and  turpentine,  and  Japan,  the 
proi)ortions  of  which  are:  Benzine,  41.41  per 
cent. ;  oils  and  turpentine,  15.08  per  cent; 
and  Japan,  43.56  per  cent.  The  liquid  when 
brought  in  contact  with  a  flame  or  very  dose 
to  a  flame  will  ignite  and  bum  freely,  though 
not  with  .a  fierce  flame,  or  one  explosive  in 
its  nature.  The  liquid,  independently  of  tlie 
vapor  which  it  may  give  oB,  Is  not  explosive. 
It  is  les^  dangerous  than  pure  benzliM.  The 
benzine  in  the  compound  will  give  off  fumes 
according  to  its  temperature,  and  that  of  the 


•For  other  cases  see  same  topie  and  section  NUlf  BBR  In  Dec.  *  Am.  Olgi.  U07  to  date,  ft  Reporter  Indexas 
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material  npon  \rhlch  It  Is  being  used,  vapor- 
ing more  rapidly  as  the  temperature  rises. 
These  fumes,  mixing  with  the  air,  are  liable 
to  form  a  highly  and  dangerously  explosive 
mixture,  which,  when  brought  in  contact  with 
a  flame,  will  explode  or  cause  an  explosive 
flame  of  a  great  strength  and  power.  By  rea- 
son of  these  qnalltles,  due  to  the  presence  of 
benzhie  in  the  proportions  stated,  the  com- 
pound is  "a  dangerous  substance  to  use  on  or 
atwut  any  warm  or  hot  surface,  as  a  stove, 
where  there  is,  or  Is  liable  to  be,  any  flame 
with  which  said  fumes  may  come  in  contact, 
whether  said  flame  is  in  said  stove  or  within 
the  possible  reach  of  the  mixture  of  air  and 
benzine  fumes  which  may  be  formed  in  the 
use  of  said  compound," 

Prior  to  said  Gth  day  of  March,  1906,  the 
defendant  sold  to  K.  and  F.  H.  Kamak,  of  the 
city  of  Derby,  who  were  retail  dealers  in 
paints,  oils,  stove  polish,  etc.,  a  number  of 
cans  of  said  Stovellne,  put  up  and  manufac- 
tured by  him,  without  notifying  them  of  the 
dangerous  character  of  it,  and  witiiout  notify- 
ing them  of  the  danger  arising  from  the  use 
of  it  on  or  about  hot  stoves  or  stoves  in 
which  there  was  a  flra  The  defendant  was 
a  chemist  and  knew  the  composition  of  Stove- 
line,  and  was  familiar  with  the  nature  and 
danger  of  the  use  of  benzine.  Since  1903  be 
had  sold  15,000  cans  of  Stovellne,  <  but  had 
never  before  heard  of  an  accident  from  Its 
use.  On  the  1st  day  of  March,  4906,  the 
plaintiff's  Intestate  purchased  of  said  Eamaks 
one  of  said  cans  of  Stovellne  for  the  purpose 
of  polishing  a  stove.  She  was  not  cautioned 
by  them  against  using  the  same  on  a  bot  stove, 
or  near  any  flame  of  Are,  and  she  did  not  know 
that  there  was  danger  in  so  using  it  On  th» 
6tb  day  of  March,  1906,  Mrs.  Wolcbo  used 
said  Stovellne  In  the  manner  directed  on  the 
can,  which  was  read  to  her  by  her  daughter, 
and  with  the  brush  furnished  for  such  pur- 
pose on  a  stove  in  her  kitchen.  A  coal  Are 
was  still  burning  in  the  stove,  though  it  was 
then  going  out  The  stove  was  warm,  but 
not  red  hot.  An  ordinary  lighted  kerosene 
lamp  stood  on  a  table  some  five  or  six  feet 
from  the  stove.  The  door  and  windows  of 
the  kitchen  were  closed.  She  was  holding 
the  can  of 'Stovellne  in  one  hand,  and  with 
the  other  applying  the  Stovellne  to  the  oven 
door  upon  the  front  of  the  stove,  the  stove 
covers  being  on  and  the  doors  closed,  aUd  no 
flame  apparent  from  the  top  or  sides  of  the  | 
stove,  when  said  compound  caught  Are,  the 
benzine  in  the  can  ignited,  and  burst  Into 
flame,  and  set  fire  to  the  clothes  of  the  plaln- 
tUTs  intestate;  and,  as  a  result,  she  was  so 
severely  burned  that  she  died  on  April  9, 
1906.  She  was  in  the  exercise  of  reasonable 
care  In  so  nslng  said  mixture. 

In  the  trial  coinrt  the  case  was  heard  in 
damages  npon  the  defendant's  defanlt,  and 
bis  consequent  prima  fade  admission  of  lia- 
bility, upon  ttre  grounds  alleged  in  the  com- 
plaint, and  his  assumption  of  the  burden  o£ 
disproving  socb  Uability. 


The  defendant  contended  In  tbe  court  be> 
low,  as  he  does  in  this  court,  that  he  sus- 
tained this  burden  of  proof  by  establishing; 
among  other  tilings,  (1)  that  the  prepara- 
tion In  question  was  not  manufactured  or 
sold  for  use  on  stoves,  but  as  a  "stovepipe 
enamel";  (2)  that  its  use  even  npon  a  hot 
stove  was  not  dangerous;  (3)  that  if  it  has 
proved  to  l>e  dangerous,  the  defendant  was 
not  negligent  In  selling  it  without  notice  of 
its  Inflammable  character;  and  (4)  that  the 
plalntifTs  intestate  was  negligent  in  using 
it  upon  a  hot  stove. 

Regarding  the  first  proposition  which  the 
defendant  claims  to  have  established,  it  Is 
immaterial  that  the  defendant  did  not  in- 
tend that  "Stovellne"  should  be  used  on 
stoves  if  from  the  labels  and  directions  np- 
on the  cans  persons  of  ordinary  intelligence, 
who  were  expected  to  use  this  article,  and 
who  read,  or  had  read  to  them,  the  lattels 
and  directions  on  the  cans,  were  Informed 
that  It  might  be  used  on  stoves.  The  name 
"Stovellne"  on  the  label,  the  statement  that 
it  Is  "for  use  on  all  iron  worlc,"  and  that  it 
would  "stand  a  high  temperature"  are  in 
our  opinion  clearly  sufficient  to  Justify  the 
conclusion  reached  by  the  trial  court  that 
one  who  had  no  knowledge  or  notice  of  the 
dangerous  character  of  this  mixture  might 
reasonably  have  supposed  that  it  was  intend- 
ed to  be  used  upon  stoves,  and  might  safely 
t>e  used  upon  a  hot  stove. 

Second,  whether  it  was  dangerous  to  use 
this  preparation  npon  a  hot  stove,  was  a 
question  of  fact,  upon  which  the  evidence 
was  conflicting,  and  the  decision  of  the  trial 
court  who  heard  and  saw  the  witnesses  who 
testified  npon  this  question,  is  final.  The 
danger  of  so  using  it,  as  stated  in  the  find- 
ing, is  not  materially  variant  from  that  al- 
leged In  the  complaint  The  plaintiff  was 
not  required  to  state  in  technical  terms  and 
with  BCientlflc  accuracy  exactly  what  happen- 
ed or  was  liable  to  occur  when  this  mixture 
was  applied  to  a  hot  stove.  The  averment 
that  when  used  upon  hot  substances  (In  con- 
nection with  the  averment  that  Mrs.  Wolcho 
was  Injured  when  using  it  upon  her  kitchen 
stove)  it  became  dangerous,  "In  that  It  was 
liable  to  ignite  and  cause  a  fierce  blaze  in 
tbe  nature  of  an  explosion  which  1b  diflleult 
to  control,"  was  sufficient  to  permit  proof 
that  the  mixture  was  dangerous  to  be  used 
upon  a  hot  stove,  because,  when  so  heated, 
the  fumes  arising  from  the  Ijenzine  contain- 
ed in  the  compound,  and  uniting  with  th» 
air,  formed  a  dangerons  mixture,  which  com- 
ing m  contact  with  a  flame  in  or  near  tiie 
stove  was  liable  to  cause  an  explosive  flame. 

Upon  the  third  claim  we  find  no  facts  in- 
consistent with  the  conclusion  of  the  trial 
court  that  the  defendant  failed  to  disprove 
his  alleged  negligence.  The  facts  found — 
that  he  was  a  chemist;  that  he  Icnew  the 
composition  of  Stovellne,  and  was  familiar 
with  the  inflammable  nature  and  danger  of 
the  use  of  benzine,  and  that  t'-e  labels  whl<dk 
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he  placed  upon  the  cans  contained  no  notice 
or  warning  of  rach  danger,  U  they  do  not 
eatabllsh  his  negligence — do  not  prove  his 
freedom  from  negligence,  nor  does  the  fact 
foond  that  dnrlng  his  two  or  three  years' 
previons  experience  In  the  sale  of  this  arti- 
cle he  had  heard  of  no  accident  from  the 
nse  of  It. 

The  foarth  dafan,  that  the  facts  show  that 
the  plaintiff's  Intestate  was  guilty  of  contrib- 
utory negligence,  cannot  be  sustained.  The 
trial  court  has  not  only  held  that  the  de- 
fendant failed  to  sustain  his  burden  of  proof 
upon  this  qnestion,  but  has  foand  that  Mrs. 
Wolcho  was  in  the  exercise  of  reasonable 
care  In  using  this  polish  as  she  did.  We 
find  no  error  in  law  in  such  decision.  The 
directions  upon  the  cans  were  read  to  Mrs. 
Wolcho.  Her  belief  that  the  mixture  was  In- 
tended for  use  upon  a  store  was  not  an  un- 
reasonable conclusion  from  the  language  of 
the  labels  and  directions,  and,  having  reason- 
able ground  for  believing  that  Stovellne 
might  properly  be  used  as  a  stove  polish,  the 
use  of  It  for  that  purpose  upon  a  hot  stove 
was  not  negligence  as  a  matter  of  law.  The 
mllng  excluding  the  testimony  of  the  defend- 
.  ant  that  he  had  never  beard  any  complaint 
about  this  material  before  the  accident  was 
not  injurious  to  the  defendant,  as  it  is  found 
as  a  fact  that  he  had  heard  no  complnint 

One  Dr.  Stanley,  a  witness  for  the  defend- 
ant, having  testified  that  he  had  experiment- 
ed upon  other  mixtures  similar  to  Stovellne, 
naming  one  called  "Sapolln"  and  another 
called  "P.  a.  B.,"  was  asked  how  their  com- 
ponent parts  compared  with  those  of  Stove- 
llne; and  one  Meyer,  a  witness  for  the  de- 
fendant, having  testified  that  he  bad  dealt 
several  years  in  Stovellne  and  other  "stove- 
pipe enamels,"  was  asked  whether  there  was 
any  difference  In  them  as  to  directions  or 
warnings  as  to  the  use  of  them.  Both  these 
Inquiries  were  properly  excluded.  First,  It 
does  not  appear  to  have  been  shown  that  the 
constituent  parts  of  the  other  mixtures 
were  precisely  the  same,  and  In  the  same 
proportions  as  those  of  Stovellne;  farther. 
It  did  not  appear  that  these  other  mixtures 
were  advertised  to  be  used  upon  stoves,  or 
were  in  fact  used  upon  stoves.  One  of  these 
witnesses  describes  them  as  "stovepipe  enam- 
els." They  may  have  been  only  advertised 
to  be  used,  as  the  defendant  claims  Stove- 
line  was,  for  other  purposes  than  as  a  stove 
polish.  They  evidently  were  sold  Under  dif- 
ferent names  than  Stovellne,  and  the  names 
onder  which  they  were  sold  do  not  appear 
to  indicate  that  they  were  to  be  or  might  be 
used  upon  stoves;  as  it  Is  claimed  the  word 
"Stovellne"  does.  The  fact  that  mixtures 
similar  to  Stovellne,  and  dangerous  to  be 
used  upon  a  hot  stove,  had  without  notice 
of  such  danger  been  generally  sold  for  other 
parpoees,  did  not  tend  to  prove  that  the  de- 
fendant was  not  negligent  in  selling  the  ar- 


ticle In  qnestion  as  one  which  might  be  safe- 
ly used  upon  a  hot  stove.  Later  in  the  trial 
the  defendant  was  permitted  to  testify  that 
he  did  not  know  of  the  labels  upon  any  oth- 
er stovepipe  enamel  except  apon  the  one 
called  "Sapolln,"  that  that  contained  no 
warning,  and  that  the  label  on  Stovellne  was 
copied  very  nearly  from  It  Of  other  rulings 
complained  of  It  Is  sufficient  to  say  that  they 
were  manifestly  correct 

The  defendant  has,  under  section  797  of 
the  General  Statutes  of  1002,  procured  the 
evidence  and  rulings  to  be  made  a  part  of 
the  record,  and  In  his  assignment  of  errors 
has  requested  numerous  corrections  of  the 
finding.  The  basis  of  most  of  the  requests 
for  material  changes  seems  to  be  that  what 
some  witness  has  testified  to,  and  no  witness 
has  contradicted,  must  be  treated  as  an  ad- 
mitted or  an  undisputed  fact,  under  the 
rules  of  Supreme  Ciourt  (Practice  Book  1008, 
p.  268,  }  10).  That  this  Is  a  mistaken  view  of 
the  meaning  of  the  rule  Is  apparent  from  Its 
express  language:  "That  a  witness  testified 
to  a  fact  without  direct  contradiction  is  not 
of  itself  sufficient:  the  trial  court  must 
Judge  of  Hie  credit  of  a  witness."  We  per- 
ceive no  error  of  law  upon  the  part  of  the 
trial  court  In  reaching  the  conclusions  stated 
in  Its  finding,  and  they  sustain  the  Judg- 
ment rendered.  The  requests  for  corrections 
are  denied. 

There  Is  no  error.  The  other  Judges  con- 
curred. 

(St  Conn.  ES2) 

ATWOOD  r.  JARRETT. 

(Sunreme  Court  of  Errors  of  Connecticat    Jan. 
T,  1009.) 

1.  Tbiai.  (!  186*)— Qtjkstiows-  of  Law  ob  o» 
Fact— DuBESs. 

What  coDstitates  duress  is  a  matter  of 
law.  Whether  or  not  it  enters  into  a  particu- 
lar transaction  is  a  qnestion  of  fact. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  320,  321 :    Dec  Dig.  <  130.*] 

2.  Appeai.  amo  Ebhob  (I  495*)  —  Rbcobd  — 
Mattebs  to  bk  Shown  bt. 

Where  the  record  contains  no  findine  of  the 
snbordinate  facts,  and  no  statement  of  toe  le^ 
principles  applied  by  the  trial  court  in  reaching 
its  conclusion  that  no  duress  was  practiced,  the 
Supreme  Court  of  Errors  Is  left  without  ma- 
terial for  an  iuqniry  into  the  propriety  of  the 
court's  action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  2287;    Dec.  Dig.  1  495.*] 

3.  Appeal  and  Ebbob  (5  409*)  —  Record — 
Mattebs  to  be  Shown  bt. 

Under  Gen.  St.  1002,  §  802,  providing  that 
the  Supreme  Court  of  Errors  shall  not  be  bound 
to  consider  any  error  unless  it  ap[)ear8  from 
the  record  that  the  question  was  raised  below 
and  decided  adversely  to  appellant,  a  question 
not  shown  by  the  record  to  have  been  presented 
to  the  court  below  will  not  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2295 ;   Dec.  Dig.  8  409.»] 

Appeal  from  Superior  Coort,  New  Haven 
County;   Milton  A.  Shumway,  Judge. 
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Action  on  notes  and  collateral  agreements 
by  Dwight  M.  Atwood  against  William  P. 
Jarrett.  Judgment  for  plaintiff,  and  defend- 
ant appeals.     No  error. 

Ulysses  O.  Cburch,  for  appellant,  Francis 
P.  Onilfolle,  for  appellee. 

PRSINTICB,  J.  There  are  only  three  as- 
signments of  error.  The  first  two  complain 
of  the  action  of  the  court  in  not  holding,  as 
the  answer  set  np,  that  there  was  snch  duress 
practiced  by  the  plaintiff  upon  the  defendant 
that  the  agreements  sued  upon  would  not  be 
enforced.  What  constitutes  duress  is  a  mat- 
ter of  law.  Whether  or  not  it  enters  into  a 
particular  transaction  is  a  question  of  fact. 
Galusha  t.  Sherman,  105  Wis.  2Q3,  81  N.  W. 
495,  47  L.  B.  A.  417.  The  covrt  has  found 
that  the  plaintiff  practiced  no  duress.  The 
record  contains  no  finding  of  the  subordinate 
facts,  and  no  statement  of  the  legal  principles 
applied  in  reaching  its  conclusion.  We  are 
therefore  left  without  material  for  an  In- 
quiry Into  the  propriety  of  the  court's  action 
In  this  regard.  The  record  nowhere,  either 
in  the  pleadings,  finding,  or  elsewhere,  dis- 
doses  that  the  claim  embodied  In  the  remain- 
ing assignment  of  error  was  either  presented 
to  or  passed  upon  by  the  court  below.  It  Is 
therefore  not  properly  l>efore  us  for  consid- 
eration. Sperry  t.  Butler,  75  C!onn.  369,  371, 
53  Atl.  899;  Gen.  St.  1902,  S  802. 

There  Is  no  error.  The  other  Judges  con- 
cur. 


(81  Conn.  602) 

A.  W.  BUBRITT  CO.  t.  NEGRY  et  al. 

(Supreme  Court  of  Errors  of  Connecticut.    Jon. 
6,  1909.) 

1.  Mechanics'  Liens  (J  115*)— Subcontbact- 
OE's  Lien  —  Payments  to  Pbincipal  Con- 
TBACTOBs— Time  of  Filino  Lien— Statutes. 
Gen.  St.  1887,  §|  3020,  3021,  authorized  a 
mechanic's  lien  to  be  filed  b^  a  subcontractor 
60  days  aiter  materials  furnished,  and  allowed 
to  the  owner  whatever  payments  he  should 
make  to  the  original  contractor  in  good  faith 
before  notice  of  lien.  Gen.  St.  1902,  g  4137, 
gave  the  right  to  file  a  lien  any  time  after  ma- 
terials furnished  and  until  60  days  after  ceas- 
ing to  furnish  materials,  and  section  4138  al- 
lowed to  the  owner  whatever  payments  he 
should  make  to  the  original  contractor  in  good 
faith  before  notice  of  lien,  and  provided  that  no 
payment  should  be  made  in  advance  of  the  time 
specified  in  the  contract  without  notice  of  in- 
tention to  make  such  payment  being  given  to 
persons  known  to  have  furnished  materials. 
Held,  that  payments  made  in  advance  of  the 
time  specified  in  the  contract  without  notice  of 
intention  being  given  to  subcontractors  furnish- 
ing materials  with  knowledge  of  the  owner, 
though  made  before  notice  of  lien  was  filed, 
could  not  be  allowed  the  owner,  as  otherwise 
the  last  provision  of  section  4138  would  be  of 
no  force. 

[Dd.  Note. — ^For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  §i  150-159;  Dec.  Dig.  i 
115.*] 


2.  Payment  (5  17*)— NoTas-^Bmcct  oh  Mb* 

CHANIC'S   LiBN. 

An  owner  pf  property  before  notice  of 
lien  filed  paid  -a  subcontractor  his  claim  against 
the  contractor,  partly  in  cash  and  the  balance 
by  note.  The  owner  received  no  receipt  other 
than  a  memorandum  showing  a  credit  for  the 
cas-b  paid  and  the  amount  of  the  note,  and  the 
account  in  the  subcontractor's  book  was  not  clos- 
ed until  after  another  subcontractor  filed  a  writ- 
ten notice  of  lien,  and  brought  suit  to  foreclose. 
Held,  that  the  note  was  not  a  payment  of  the 
first  subcontractor's  claim  and  the  owner  could 
not  charge  it  against  the  contractor  so  as  to 
destroy  the  second  contractor's  lien  on  that 
amount. 

FBd.  Note.— For  other  cases,  see  Payment. 
Cent.  Dig.  §i  70-77;    Dec  Dig.  $  17.*) 

Appeal  from  Sui>erior  Court,  Fairfield 
County;   Silas  A.  Robinson,  Judge. 

Action  by  the  A.  W.  Burritt  Company 
against  Antonio  Negry  and  others  to  fore- 
close a  mechanic's  Hen.  From  a  judgment 
for  plaintiffs,  defehdant  appeals.    No  error. 

The  defendant  Negry,  being  the  owner  of 
a  lot  of  land  in  Bridgeport,  on  the  15th  of 
August,  1905,  entered  into  a  written  contr&ct 
with  Pillottl  &  Son,  a  firm  of  builders,  as 
original  contractors  to  erect  a  building  there- 
on. By  the  terms  of  the  contract  they  were  _ 
to  be  paid  $3,620  therefor  in  four  payments,  " 
the  first,  of  $1,000,  to  be  made  when  all  the 
outside  work  was  done  and  roof  ready  for 
the  tinner;  the  second,  of  $1,000,  when  the 
building  was  ready  for  the  brown  mortar, 
the  third,  of  $1,000,  when  the  carpenter  work 
was  completed  and  accepted  by  the  owner, 
and  the  last,  of  $020,  within  nine  months 
after  the  job  was  completed.  The  carpenter 
work  was  completed  and  accepted  by  the 
owner  on  or  about  March  15,  1906.  The 
plaintiffs,  at  the  request  of  the  original  con- 
tractors, began  on  October  2.  1905,  to  fur- 
nish Itmiber,  timber,  doors,  sashes,  and  trim 
for  the  building  and  ceased  to  furnish  snch 
materials  on  tlie  10th  of  March,  1906.  Negry 
knew  on  December  27,  1905,  that  they  had. 
been  and  still  were  furnishing  these  materials 
for  the  building.  He  made  to  the  original 
contractors  the  first  t^vo  payments  of  $1,000 
each  on  the  28th  day  of  October  and  29th  day 
of  December,  when  they  were  due,  respec- 
tively, under  the  terms  of  the  contract  He 
also  between  December  29,  1905,  and  January 
27,  1906,  before  any  further  payment  was 
due  under  the  contract  made  to  the  original 
contractors  serveral  additional  payments 
amounting  in  all  to  $910.  He  gave  the  plain- 
tiffs no  notice  of  his  intention  to  make  these 
payments,  and  they  had  no  knowledge  that 
he  had  made  them  until  they  had  filed  their 
lien.  After  these  payments  bad  been  made, 
and  before  the  final  payment  was  due  under 
the  contract,  they  gave  him  an  oral  warning 
and  a  written  notice  not  to  pay  the  original 
contractors  any  part  of  the  final  payment 
On  March  IG,  1906,  another  subcontractor 
who  had  furnished  materials  for  the  bulld- 
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Ing  to  tbe  amount  of  $337  serred  a  legal 
notice  upon  Negry  that  it  intended  to  claim 
a  lien  tberefor  upon  tbe  building.  He  there- 
upon at  once  paid  such  snbcontractor  to  ap- 
ply on  the  bill  of  tbe  original  contractors 
$237  in  cash  and  gave  it  bis  note  for  the 
balance,'  $100,  payable  In  two  months  to  tbe 
order  of  the  subcontractor.  He  did  not  ol)- 
tain  a  receipt  in  full  for  the  amount  of  the 
bill  owned  by  PlUotti  &  Son,  but  received  a 
meinoraudum  showing  a  credit  of  $237  in 
cash  and  $100  by  note.  The  account  of  Pil- 
lotti  &  Son  on  the  snbcontractor'B  books  was 
not  closed  until,  two  months  later,  when  the 
note  was  paid  by  Negry.  The  plaintiffs  gave 
Negry  tbe  statutory  notice  of  their  Intention 
to  claim  a  lien  on  March  30,  1906,  and  lodg- 
ed with  the  town  clerk  their  certificate  of 
lien,  to  foreclose  which  this  action  is  brought, 
on  the  following  day.  At  this  time  there 
was  due.  to  the  plaintiffs  from  tbe  original 
ccmtractor  a  balance  of  $1,538.00  for  materials 
furnished  In  the  construction  of  the  defend- 
ant's building.  The  defendant  claimed  upon 
the  trial  that  In  determining  the  amount  for 
which  the  owner  was  liable  to  the  lienors 
the  payments  amounting  to  $910  should  be 
credited  to  the  defendant  as  having  been 
made  in  good  faith  and  should  be  deducted 
from  the  amount  due  to  the  contractor;  also, 
that  the  defendant  should  be  credited  with 
the  $100  note  In  the  same  manner  as  though 
that  sum  had  been  paid  in  cash.  The  court 
overruled  these  claims.  Tbe  appeal  questions 
tlie  correctness  of  these  rulings. 

John  C.  Chamberlain  and  Alexander  T<. 
De  I>aney,  for  appellant  John  S.  Pullman, 
for  appellees. 

THAYER,  3.  (after  stating  the  facts  as 
above).  To  preserve  their  lieu  the  plaintiffs 
as  subcontractors  were  bound  to  give  the  de- 
fendant written-  notice  that  they  had  com- 
menced to  furnish  materials  for  the  con- 
struction of  his  building  and  Intended  to 
claim  a  lien  therefor.  They  were  bound  to 
give  this  notice  "after  commencing,  and  not 
later  than  sixty  days  after  ceasing,  to  fur- 
nish materials  or  render  services."  Gen.  St. 
1902,  i  4137.  The  statute  gave  them  tbe  op- 
tion to  serve  the  notice  at  once  upon  com- 
mencing to  furnish  the  materials  or  to  delay 
It  to  any  date  not  later  than  sixty  days  af- 
ter ceasing  to  furnish  them.  They  were 
clearly  witliin  their  rights  therefore  In  de- 
laying the  notice  until  20  days  after  they 
had  ceased  to  furnish  materials.  Under  sec- 
tion 4138  of  the  statntes  their  Hen  could  in 
no  case  attach  upon  the  defendant's  build- 
ing to  a  greater  amount  than  he  had  agreed 
to  pay  the  original  contractor  for  Its  con- 
struction; and,  if  be  had  reduced  the  amount 
due  tbe  contractor  by  payments  under  the 
contract  made  to  him  In  good  faith  before 
notice  of  tbe  lien,  the  lien  could  not  attach 
for  a  greater  amount  than  the  balance  due 
to  the  contractor.    The  question  is  whether 


the  payments  amounting  to  $010  are  to  be  al- 
lowed as  made  in  good  faith,  ^e  statute 
last  mentioned  provides  that  "In  determin- 
ing the  amount  to  which  any  lien  or  liens 
shall  attach  upon  any  laud  or  building,  the 
owner  of  such  land  or  building  shall  be 
allowed  whatever  payments  he  shall  have 
made,  in  good  faith,  to  the  original  con- 
tractor or  contractors  before  receiving  no- 
tice of  such  lien  or  liens.  No  payments  made 
in  advance  of  tbe  time  stipulated  in  the 
original  contract  shall  be  considered  as  made 
In  good  faith,  unless  notice  of  intention  to 
make  such  payment  shall  have  been  given 
in  writing  to  each  person  known  to  have 
furnished  materials  or  rendered  services  at 
least  five  days  before  such  payment  Is  made." 
The  payments  In  question  were  made  in  ad- 
vance of  the  time  stipulated  In  the  contract, 
and  when  tbe  defendant  knew  that  the  plain- 
tiffs had  been  and  were  furnishing  materi- 
als for  his  building  and  without  giving  them 
any  notice  of  the  Intended  payments.  If 
therefore,  the  statute  is  to  receive  a  literal 
construction  these  payments  are  not  to  be 
considered  as  made  in  good  faith,  and  so 
cannot  be  allowed  to  tbe  defendant  In  de- 
termining tbe  amount  to  which  the  plaintiff's 
Hen  attaches. 

The  defendant  insists  that  to  refuse  to  al- 
low payments  thus  made  before  notice  of  in- 
tention to  claim  a  Hen  had  been  given,  and 
which,  although  made  in  advance  of  the  stip- 
ulated time,  might  have  been  made  at  the 
stipulated  time  and  still  in  advance  of  the 
notice,  Is  to  defeat  Oie  purpose  of  the  stat- 
ute, which  he  claims  is  solely  to  secure  the 
subcontractor's  "right,  if  he  serve  his  notice 
of  Intention  to  claim  a  lien  before  a  payment 
comes  due,  to  find  in  the  hands  of  tbe  owner 
tbe  entire  sum."  It  Is  apparent  that.  If  this 
is  its  sole  purpose,  the  last  sentence  of  the 
statute  is  of  no  force.  Under  the  statute 
prior  to  its  amendment  in  1899  (Pub.  Acts 
1899,  p.  1052,  c.  121),  this  provision  did  not 
appear.  The  lienor  was  then  boxmd  to  give 
his  notice  "within  sixty  days  from  the  time 
when  he  shall  have  commenced  to  furnish 
materials,"  etc.,  and  the  owner  was  "allowed 
whatever  payments  he  shall  have  made  in 
good  faith  to  the  original  contractor  or  con- 
tractors before  receiving  notice  of  such  Hen." 
Gen.  St  1887,  i§  3020,- 3021.  The  amendment 
of  1899  permitted  tbe  subcontractor  to  delay, 
filing  his  notice  of  Hen  until  60  days  after  he 
ceased  to  furnish  materials  or  services,  and 
the  closing  language  of  what  is  now  section 
4138  was  added  at  that  time.  To  say  that 
the  present  statute  means  only  what  the  de- 
fendant claims  It  does  Is  to  say  that  the 
added  language  means  nothing  in  the  statute 
to  which  it  was  annexed. 

The  statute,  as  It  stood  before,  gave  the 
lienor  tbe  right  which  the  defendant  claims 
is  the  only  one  given  by  tbe  present  law— the 
right,  if  he  served  his  notice  before  a  pay- 
ment became  due,  to  find  lu  the  bands  of  the 
owner  when  the  Hen  matured  the  entire  suui 
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which  was  there  when  notice  was  eerred.  It 
l8  to  be  presumed  that  the  amendment  was 
not  made  without  a  purpose.  Sections  4137 
and  4138  are  for  the  benefit  of  persons  who 
furnish  labor  and  material  for  the  construc- 
tion of  the  building.  It  gives  them  a  lien  up- 
on the  building  as  against  an  owner  between 
whom  and  themselves  there  is  no  privity.  It 
gives  their  lien  a  preference  over  that  of  the 
original  contractor.  They  are  thus  given  a 
means  of  securing  through  the  owner's  prop- 
erty a  debt  due  to  them  from  the  contractor 
alone.  The  tendency  to  extend  the  time  with- 
in which  the  notice  of  intention  to  claim  the 
Hen  may  be  served'  appears  In  the  amend- 
ments already  referred  to.  It  Is  not  material 
at  present  to  Inquire  why  the  parties  do  not 
serve  these  notices  upon  beginning  to  furnish 
the  labor  or  materials.  Possibly  such  • 
course  Is  not  favored  by  the  original  contract- 
or. The  longer  the  delay  the  greater  the  op- 
portunity by  payments  made  colluslvely  or  In 
bad  faith  to  defeat  the  subcontractor's  Hen 
and  the  greater  the  difficulty  In  discovering 
and  proving  the  bad  faith.  The  provision  In 
question,  by  providing  that  no  payment  made 
In  advance  of  the  time  stipulated  shall  be 
considered  as  made  in  good  faith  unless  no- 
tice of  intention  to  make  It  shall  have  been 
given  to  each  person  known  to  have  furnished 
materials  or  rendered  services  at  least  five 
days  before  such  payment  is  made,  Is  there- 
fore of  material  benefit  to  the  subcontractor. 
If,  by  inadvertence  or  design,  be  baa  delayed 
giving  early  notice  of  his  Hen,  notice  of  the 
Intended  payment  will  «nable  him  to  protect 
himself  against  it  by  at  once  serving  notice  of 
the  Hen.  On  the  other  hand,  If  such  notice 
of  lien  is  not  served  within  five  days  after  no- 
tice of  the  Intended  payment  has  been  given, 
the  owner  may  proceed  with  the  contemplat- 
ed payment  In  safety  If  made  In  good  faith. 
Under  the  forn^er  law  he  could  malce  no  pay- 
ment after  notice  of  an  intended  Hen  had 
been  served  upon  him ;  but,  before  such  notice 
was  served,  he  could  malce  payments  both  at, 
and  In  advance  of,  the  stipulated  time  if 
made  In  good  faith.  Under  the  present  law 
he  is,  as  before,  allowed  all  payments  made 
when  due  and  In  good  faith  before  notice, 
but  be  Is  not  allowed  for  payments  made 
when  not  due,  although  made  before  notice  of 
a  lien,  unless  he  first  gives  five  days'  notice 
of  the  Intended  payment  to  those  persons 
who  he  knows  have  furnished  materials 
and  labor.  Under  the  law  before  amendment 
notice  of  the  intended  lien  prevented  any  pay- 
ment; under  the  amended  law,  knowledge  of 
the  furnishing  of  materials  and  labor  pre- 
vents the  making  of  any  payment  which  is 
not  due  unless  five  days'  notice  of  such  In- 
tended payment  Is  given.  There  Is  no  In- 
justice In  compelling  the  owner,  when  he  con- 
templates making  a  payment  before  the  time 
provided  In  his  contract,  to  notify  all  those, 
of  whom   he  has  knowledge,   who,   perhaps 


with  knowledge  of  0ie  provlBlooB  of  the  con- 
tract and  relying  upon  the  same,  have  neg- 
lected to  file  their  liens.  If  he  has  faUed  to 
do  this  and  Is  thus  compelled  to  pay  again, 
the  fault  Is  his  own.  Under  the  statute  as 
we  Interpret  It  the  defendant's  advance  pay- 
ment cannot  be  considered  to  be  made  In 
good  faith. 

Whether  the  note  for  $100  given  to  another 
subcontractor  who  had  given  notice  that  he 
claimed  a  Hen  upon  the  defendant's  buUdlng 
should  be  allowed  the  defendant  in  determin- 
ing the  amount  of  the  plaintiffs'  lien  d^iends 
upon  different  considerations.  The  question 
Is,  Was  the  giving  of  the  note  under  the  di^ 
cumstances  detaUed  In  the  statement  of  the 
case  a  payment?  It  was  given  after  the  final 
payment  under  the  contract  was  due,  and.  If 
It  is  to  be  considered  as  a  payment  to  the 
contractor,  it  should  be  allowed  to  the  de- 
fendant But  the  mere  giving  of  the  note  In 
the  absence  of  any  agreement  that  It  should 
be  In  payment  of  the  contractor's  Indebted- 
ness to  the  subcontractor  would  not  extin- 
guish that  Indebtedness  or  be  a  payment  of 
It  Bill  V.  Porter,  8  Conn.  23,  30 ;  Hopkins  ▼. 
Forrester,  89  Ck>nn.  351,  354 ;  Usher  v.  Wad- 
dlngham,  62  Conn.  412,  420;  Cummings  T. 
Gleason,  72  Conn.  587,  589,  45  AtL  353.  No 
such  agreement  Is  found,  but  It  hi  found  that 
the  party  receiving  the  note  did  not  receipt 
the  bill,  but  merely  gave  a  memorandum  of 
credit  by  note.  The  party  receiving  the  note, 
therefore,  bad  he  seen  fit,  could  have  filed  his 
certificate  of  Hen  as  a  security  for  the  origi- 
nal debt  and  could  then  have  claimed  an  ap- 
portionment of  the  security  between  himself 
and  the  plaintiffs.  The  case  Is  quite  similar 
to  Hopkins  V.  Forrester,  supra,  where  it  is 
held  that  notes  given  by  the  owner  to  the 
lienor  were  not  a  payment  and  did  not  dis- 
charge the  lien.  Upon  the  flndinfc  the  defend- 
ant failed  to  prove  that  the  note  was  a  pay- 
ment 

There  U  no  error.  The  other  Judges  con- 
curred. 

'  (aconn.  4K> 

IRWIN  T.  JUDOB. 
(Snpreme  Gonrt  of  Errors  of  Connectfcot    7an. 
6.  1909.) 

1.  Appeai,  and  Erbob  (I  1005*)— Rbvibw  — 

Questions  of  Fact. 

It  is  uot  a  sufficient  reason  for  holding  that 
It  was  error  not  to  set  aside  a  verdict  that  the 
reviewing  court  la  of  opinion  that  the  juiy 
otigbt  to  have  reached  a  different  conclusion. 

TRd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  Sd48-39S0:  Dec  Dig.  i 
1005.»1 

2.  Masteb  and   Servant   (§  301*)— iNjtraiES 

TO    TniBD    PEBSONS  —  EZISTENCB    OF    REI.A- 
TION. 

Where,  thoagh  a  chauffeur  was  in  the  em- 
ploy and  pay  of  another  person  than  defendant, 
he  bad  l>een  intrusted  by  defendant  with  the 
runninK  and  management  of  bis  car,  defendant 
was  liable  for  his  management  thereof. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  1213 ;   Dec  Dig.  |  301.*) 
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8.   PlXADISe    (t   428*)— ObjSCTIOHS— MODB    OF 

Making.  , 

The  proper  way.  In  an  actiou  for  injuries 
to  a  bicydist  in  a  collision  witli  an  aatomobile, 
to  hare  raised  the  question  whether  under  the 
rule  of  pleading  (Practice  Book  1908,  p^  214,  { 
144)  plaintiff  should  have  alleged  that  the  au- 
tomobile was  driven  by  defendant  by  his  agent 
would  have  l>een  to  object  to  proof  that  it  was 
BO  driven. 

[E:d.    Note.— For   other  case*,   see   Pleading, 
Dec  Dig.  I  428.*] 

4.  Thai.  (8  295*>— iNBPrBironoiis— Constbuo- 

TION  AS  A  Whole. 

An  instruction,  in  an  action  for  injuries 
sustained  by  a  bicyclist  in  a  collision  with  an 
automobile,  that  the  statute  law  made  it  de- 
fendant's duty,  when  be  met  plaintiff,  to  slack- 
en his  speed,  if  necessary,  and  to  seasonably 
turn  to  the  right  so  as  to  give  her  one-half  of 
the  traveled  path,  if  practicable,  and  a  fair  and 
equal  opportunity  to  pass,  clearly  stated  de- 
fendant's duty  as  axed  by  Pub.  Acts  1906,  p. 
412,  c.  216,  and  pages  426,  427,  c.  230,  ii  10, 
11.  l4,  and  was  not  open  to  criticism  that  it 
placed  the  entire  burden  of  avoiding  the  colli- 
sion npon  defendant,  where  the  court  had  al- 
ready defined  plaintiff's  duty,  and  had  instruct- 
ed that  she  could  not  recover  if  the  accident  was 
due  to  her  failure  to  perform  it. 

TEd.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  I  295.*) 

&  Tbtal  (J  295*)— iKSTBXJonoiis— CoNstratfc- 

TION  AS  A  WBOUS. 

Instructional  In  an  action  for  Injuries  to 
a  bicyclist  in  a  collision  with  an  automobile, 
that  if  defendant  was  on  the  left-hand  side  of 
the  street  when  the  collision  occurred,  he  failed 
to  perform  a  daty  which  he  owed  by  statute  to 
plaintiff,  and  diould  tie  found  negligent,  unless 
he  was  coming  from  an  intersecting  street,  and 
had  not  had  nme  to  get  to  the  right-hand  side, 
and  that  when  a  collision  occurs,  the  fact  that 
a  person  is  on  the  wrong  side  is  prima  facie 
evidence  of  negligence,  are  not  open  to  the  crit- 
icism that  they  stated  that  one  may  not  lawfully 
drive  npon  the  left-hand  side  of  the  road,  where 
the  court  had  previously  instmcted  that  the  law 
did  not  require  a  ^raon  to  drive  on  his  right 
side,  but  did  require  him  to  turn  to  his  right 
.when  meeting  another,  and  since  such  instruc- 
tions were  expressly  confined  to  the  position  of 
defendant  at  the  time  of  the  collision. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  (  295,*] 

6.  MVSICHnX.  CORFOBATIONB  ({  702*)— Stbkkib 
— Neoligknt  Use. 

To  turn  an  automobile  sharply  to  the  driv- 
er's left  hand  on  coming  In  from  an  Intersecting 
street  is  negligence. 

[Ed.  Note.— For  other  cases,  aee  Monldpal 
Corporations,  Dec.  Dig.  f  702.*] 

7.  MtrWICIPAL    Ck>BPDRATIONS   rt    705*)— Nko- 
UOKNT  Ubs— High  Rate  of  Speed. 

A  hiph  rate  of  speed  is  an  unreasonable 
one.  considering  the  time  and  place,  and  one 
which  prevents  the  driver  from  controlling  the 
automobile  so  as  to  avoid  a  collision,  though  it 
may  be'  less  than  the  maximum  statutory  rate. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1515;  Dec  Dig.  8 
706.*] 

8.  MumoiPAi. CoBPORATToiis (8706*)— Steeetb 

—ACTIONS   FOB   NEOLIOENT   USB  — IRBTBUO- 
nONB. 

An  instmction,  in  an  action  for  Injuries 
■nstained  by  a  bicyclist  in  a  collision  with  an 
automobile,  that  if  defendant  was  driving  at  a 
high  rate  of  speed  at  the  time,  the  junr  must 
find  that  snch  act  was  in  itself  unlawful,  and 
therefore  negligent,  must  be  considered  in  con- 


nection with  facta  to  which  it  was  intended  to 
appl.v. 

[Ekl.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  706.*] 

0.  MuNiciPAi,  Corporations  (8  705*)— Streets 
— Negligent  Use>— Automobiles. 

The  driving  of  an  automobile  at  a  high  rate 
of  speed  through  city  streets  at  times  when, 
and  places  where,  other  vehicles  are  constantly 
passing,  and  persons  liable  to  be  crossing,  or 
around  corners  at  the  intersection  of  streets,  oi 
in  passing  b^  street  cars  from  which  passengera 
have  just  alighted,  or  may  be  about  to  allgbt, 
or  in  other  similar  places  and  situations  where 
persons  are  liable  not  to  observe  an  approaching 
automobile.  Is  in  itself  actionable  negligence; 
and  one  operating  an  automobile  la  bound  to 
take  notice  of  the  peculiar  dangers  of  collision!< 
in  such  places,  and  cannot  secure  immunity 
from  liability  by  merely  sounding  the  automo- 
bile horn. 

[EM.  Note.— For  other  cases,  see  Manicii«I 
Corporations,  Dec  Dig.  i  705.*] 

Appeal  from  Conrt  of  Oommou  Pleas,  Fair- 
Held  Cotmty;    Howard  B.  Scott,  Judge. 

Personal  Injury  action  by  Annie  Irwin 
against  Franklin  Judge.  There  was  verdict 
and  judgment  for  plaintiff  for  $500,  and  a 
motion  to  set  aside  the  verdict  was  denied, 
and  defendant  appeals.    No  error. 

J.  Belden  Hurlbutt,  for  appellant  James 
T.  Hubbell,  for  appellee. 

HATJi,  J.  The  plaintiff,  who  at  the  time 
of  the  accident  by  which  she  was  injured 
was  16  years  of  age,  brings  this  action  l}y 
her  next  friend,  alleging  in  her  complaint 
that,  on  the  Ist  day  of  August,  1906,  at  about 
6  o'clock  in  the  afternoon,  when  she  was  go- 
ing southerly  down  North  Main  street  on 
tiie  right-hand  side  of  the  street  in  the  city 
of  South  Norwalk,  riding  a  bicycle,  at  a 
moderate  rate  of  speed,  she  was,  at  a  de- 
scribed point,  run  into  by  an  auto  car  going 
northerly  on  the  left-hand  side  of  the  road, 
and  driven  by  the  defendant  at  a  high  rate 
of  speed,  and  injured,  and  that  the  accident 
was  caused  by  the  defendant's  negligence 
in  being  on  the  wrong  side  of  the  street,  and 
running  bis  car  at  so  high  a  rate  of  speed 
that  it  was  tieyond  his  control.  Main  street. 
In  the  city  of  South  Norwalk,  runs  north  and 
south.  Washington  street,  running  east  and 
west  crosses  it  at  a  central  point  of  the  trav- 
el and  traffic  of  the  city.  On  the  map,  made 
a  part  of  the  record,  the  portions  of  Main 
street  north  and  south  of  the  Washington 
street  crossing  are  designated,  respectively, 
"North"  and  "South"  Main  street  and  those 
of  Washington  street  east  and  west  of  said 
crossing  "East"  and  "West"  Washington 
street.  There  are  trolley  tracks  near  the 
center  lines  of  each  of  said  streets.  On  the 
1st  of  August,  1906,  the  defendant.  In  his 
automobile,  was  riding  easterly  on  West 
Washington  street  intending  to  turn  up 
North  Main  street.  His  machine  was  op- 
erated by  one  Caldwell,  who  commenced 
working  as  a  chauffeur  about  two-  weeks 
before  that  time.     The  plaintiff  was  riding 
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a  bicycle  on  North  Main  street,  going  south- 
erly, and  Intending  to  turn  down  East  Wash- 
ington street.  The  collision  occurred  north 
of  the  Washington  street  crossing.  There 
was  a  conflict  of  testimony  as  to  the  precise 
point  where  the  collision  occurred,  and  also 
regarding  the  exact  direction  In  which  the 
plaintiff  was  going,  and  the  speed  of  the  au- 
tomobile end  the  direction  In  which  it  was 
going.  The  plaintiff  claimed  that  as  going 
southerly  on  North  Main  street,  she  ap- 
proached the  Washington  street  crossing,  she 
was  riding  her  wheel  on  the  west  side  of  the 
Street,  and  Just  west  of  the  trolley  tracks 
on  North  Main  street,  and  that  the  automo- 
bile coming  from  West  Washington  street 
turned  northerly,  and  came  rapidly  np  the 
west  side  of  North  Main  street,  and  ran  Into 
her  wheel,  and  threw  her  off,  as  she  was 
about  to  cross  the  trolley  track  to  go  orer 
to  East  Washington  street.  The  defendant 
claimed  that  when,  going  easterly  along  West 
Washington  street,  he  reached  the  Main 
street  crossing,  be  at  a  slow  rate  of  speed 
crossed  to  the  east  side  of  North  Main  street, 
and  when  his  ailtomoblle  had  stopped,  or 
nearly  stopped,  the  plaintiff,  who  had  cross- 
ed, or  was  crossing,  to  the  east  side  of  North 
Main  street,  ran  Into  the  automobile.  In 
his  appeal  to  this  court  the  defendant  com- 
plains: (1)  That  the  damages  awarded  are 
excessive;  (2)  that  the  trial  court  erred  in 
denying  defendant's  motion  to  set  aside  the 
verdict  as  against  the  evidence;  and  (3)  that 
it  erred  in  refusing  certain  requests  to 
charge,  and  in  giving  certain  instructions  to 
the  jury.  The  claim  that  the  damages 
awarded  are  excessive  Is  not  pursued  by  the 
defendant  Regarding  the  second  point,  it 
would  be  unprofitable  to  repeat  here  the  evi- 
dence which  we  deem  sufficient  to  support 
the  verdict  rendered.  It  is  enough  to  say  of 
this  claim,  that  an  examination  of  the  evi- 
dence satisfies  us  that  the  trial  judge  correct- 
ly stated.  In  his  memorandum  of  decision, 
that  "upon  the  conflicting  evidence  presented 
the  jury  might  have  found  In  favor  of  either 
party."  Those  of  the  alleged  errors  in  re- 
fusing to  charge  as  requested  which  require 
notice  are  sufl^clently  considered  in  discussing 
the  exceptions  to  the  charge  Itself. 

First,  regarding  the  charge,  error  is  predi- 
cated upon  the  statement  of  the  court  to  the 
jury  that  the  defendant  was  "liable  for  the 
management  of  his  car  by  Caldwell  upon  the 
undisputed  relations  which  existed  between 
them."  This  statement  was  clearly  war- 
ranted. Although  it  appeared  that  Caldwell 
was  In  the  employ  and  pay  of  another  per- 
son than  the  defendant.  It  was  imdisputed 
that  at  the  time  of  the  accident  he  was.  and 
for  some  weeks  before  had  been,  intrusted  by 
the  defendant  with  the  running  and  manage- 
ment of  his  car,  as  chauffeurs  ordinarily  are 
by  owners  of  automobiles.  He  seems  to  have 
differed  from  the  ordinary  chauffeur  only  In 
his  inexperience.  The  defendant  testified 
that  Caldwell  was  taking  care  of  his  (the  de- 


fendant's) car  and  running  It,  and  that  be 
(the  defendant)  was  teaching  him  how  to 
run  it.  Caldwell's  testimony  was  to  the  same 
effect.  The  defendant  further  testified  on 
cross-examination  that  he  did  not  claim  that 
he  was  not  responsible  for  what  occurred  be- 
cause he  was  not  running  the  car.  The  prop- 
er way  to  have  raised  the  question  of  wheth- 
er under  the  rule  of  pleading  (section  144, 
p.  244,  Practice  Book  1908),  the  plaintiff 
should  have  alleged  that  the  automobile  was 
driven  by  the  defendant  by  his  agent  Cald- 
well would  have  been  to  object  to  proof  that 
it  was  so  driven. 

Among  the  other-  statements  made  in  the 
charge  to  which  the  defendant  takes  excep- 
tion in  his  reasons  of  appeal  are  the  fol- 
lowiug: 

(2)  "The  statute  law  of  the  state  In  force 
at  the  time  of  this  accident  made  it  the  duty 
of  the  defendant,  when  be  met  the  plaintiff, 
to  slacken  his  speed,  if  necessary,  and  to  sea- 
sonably turn  to  the  right  so  as  to  give  her 
one-half  of  the  traveled  path.  If  practicable, 
and  a  fair  and  equal  opportunity  to  pass." 

(S)  "  •  •  •  If  yon  find  that  he  (the  de- 
fendant) was  on  the  left-hand  side  of  the 
street  when  the  collision  occurred,  he  failed 
to  perform  a  duty  which  he  owed,  by  posi- 
tive statute,  to  the  plaintiff,  and  you  should 
find  him  negligent  in  that  one  of  the  re- 
spects alleged  in  the  complaint,  unless  yon 
find  that  he  was  coming  into  a  side  street 
from  an  Intersecting  street,  and  had  not  bad 
time  to  get  over  to  the  right-band  side  of  tbe 
street    •    •    ••» 

(4)  "WTien  a  collision  occurs,  the  fact  that 
a  person  is  on  the  wrong  side  of  .the  road 
Is  prima  facie  evidence  of  negligence." 

(5)  "But  if  you  find  that  he  (the  defend- 
ant) was  driving  at  a  high  rate  of  speed  at_ 
that  time,  then  you  must  find  that  such  act' 
In  itself  was  unlawful,  and  was  therefore 
a  negligent  act" 

(0)  "No  matter  how  great  the  rate  of 
speed  allowed  by  law,  the  operatl)r  remains 
bound  to  anticipate  that  he  may  meet  per- 
sons or  vehicles  on  a  public  street  and 
hQ  must  keep  his  machine  under  such  con- 
trol as  will  enable  him  to  avoid  a  collision." 

The  statute  law  thus  referred  to  in  the 
charge,  and  In  force  at  the  time  of  the 
accident,  provides  that  when  a  person  drivinj; 
or  operating  a  vehicle  In  a  highway  (and  the 
word  "vehicle"  by  the  language  of  the  stat- 
ute is  made  to  include  both  automobiles  and 
bicycles)  "shall  meet  another  person  ♦  •  • 
thus  driving  or  operating  a  vehicle,  if  sucta 
persons  are  moving  in  opposite  directions, 
each  shall  slacken  his  pace  if  necessary 
and  seasonably  turn  to  the  right,  so  as  to 
give  half  of  the  traveled  road  if  practicable, 
and  a  fair  and  equal  o{)portunIty  to  pass,  to 
the  other  ♦  •  * ";  and  that  "any  such 
person  shall,  at  the  intersection  of  public 
highways,  keep  to  the  right  of  the  inter- 
section of  the  centers  of  such  highways  whea 
turning  to  tbe  right,  and  pass  to  the  right 
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of  aiich  Intersection  when  turning  to  tbe 
left,"  and  that  every  person  who,  by  neg- 
lecting to  conform  to  such  rule,  "shall  cause 
any  Injury  to  the  person  or  property  of  an- 
other or  shall  negligently  collide  with  an- 
other •  •  •  Shall  pay  to  the  party  in- 
jured treble  damages  and  costs,"  and  that 
If  the  owner  of  such  vehicle  shall  Intrust  It 
to  his  "agent,  servant  or  employe,"  to  be 
operated  by  him  upon  the  highway,  and  such 
agent,  servant'  op  employe  **whlle'  In  the 
execution  of  snch  owner's  business,  within 
the  scope  of  his  authority,"  shall  by  neglects 
Ing  to  conform  to  such  rule,  cause  Injury  to 
another's  property  or  negligently  collide  with 
him,  such  owner  shall  pay  the  injured  party 
his  actual  damages  and  costs.  The  act  also- 
Imposes  a  punishment  by  fine  for  the  viola- 
tion of  certain  of  Its  pn>vlsl0D&  Pub.  Acts 
1905,  p  412,  c.  21& 

Sections  10,  U,  and  14  of  chapter  230,  pp. 
426,  427,  Acts  1905,  further  provide  that  no 
person  shall  "operate  a  motor  vehicle  on 
the  public  highways  of  this  state  at  a  rate 
of  qpeed  greater  than  Is  reasonable  and 
proper,  having  regard  to  the  width,  traffic 
and  use  of  the  highway,  or  so  as  to  endanger 
proi)erty  or  the  life  or  limb  of  any  person, 
or  In  any  ev^it,  within  tbe  limits  of  any 
city  or  borough,  at  a  greater  rate  of  speed 
than  one  mile  In  five  minutes,"  and  that 
upon  approaching  "a  crossing  of  Intersecting 
highways  •  •  •  the  person  operating  a 
motor  vehicle  shall  have  the  same  under  con- 
trol, and  shall  reduce  Its  speed,  •  •  » " 
and  impose  a  penalty  by  fine  and  imprison- 
ment for  the  violation  of  said  provisions. 

The  provisions  of  the  two  chapters  cited 
are  intended  to  regulate  the  conduct  of  per- 
sons moving  In  the  traveled  portion  of  a 
public  highway  In  passing  each  other,  when 
going  In  opposite  directions,  when  going  In 
the  same  direction,  and  when  approaching 
the  crossings  of  Intersecting  highways.  The 
ground  of  the  present  action  Is  tbe  alleged 
failure  of  the  defendant  to  seasonably  turn 
to  the  right,  when  he  and  the  plaintiff  ap- 
proached each  other,  moving  In  opposite  di- 
rections on  North  Main  street,  and  the  driv- 
ing of  his  car  by  the  defendant  at  a  high 
rate  of  speed  at  the  time  of  the  collision. 
The  complaint  contains  no  reference  to  any 
Intersection  of  streets  or  to  any  misconduct  of 
the  defendant  upon  approaching  a  crossing. 

The  second  quoted  paragraph  of  the  charge 
correctly  stated  the  duty  of  the  defendant 
as  fixed  by  the  statute.  It  is  not  open  to  the 
criticism  that  It  placed  the  entire  burden 
Of  avoiding  the  collision  upon  the  defendant. 
The  court  had  already  defined  the  duties  of 
the  pialntlfr,  practically  as  requested  by  the 
defendant,  and  had  Instructed  the  jury  that 
8be  could  not  recover  If  the  accident  was 
caused  by  her  failure  to  perform  them. 

The  defendant  complains  of  the  language 
of  said  paragraphs  8  and  4  of  the  charge, 
upon  the  grounds  that  It  erroneously  holds 


that  one  may  not  la wfalty  travel  upon  the 
left-band  side  of  the  road,  and  further  that 
the  jury  were  not  properly  Informed  what 
was  meant  by  the  wrong  side  of  the  road. 
The  trial  judge  had  previously  charged  the 
jury,  just  as  the  defendant  bad  requested, 
that  the  law  did  not  require  a  person  to 
travel  on  bis  right-band  side  of  the  road,  but 
did  require  him  to  turn  to  his  right  upon 
meeting  a  person  or  team.  The  remarks  of 
the  court  in  these  paragraphs  concerning 
the  "left-hand  side  of  the  street,"  and  on  the 
"wrong  side  of  the  road,"  were  expressly 
confined  to  the  position  of  the  defendant  at 
the  time  of  the  collision.  If  the  collision  oc- 
curred at  the  place  and  In  the  manner  claim- 
ed  by  the  defendant,  the  Jury  could  not,  un- 
der the  Instructions  given,  have  found  that 
be  was  on  the  wrong  side  of  the  road.  If 
It  occurred  at  the  point  where  the  plaintiff 
and  some  of  her  witnesses  testified  It  did, 
the  defendant  was  on  his  left-hand  side — that 
is,  the  west  side — of  tbe  middle  line  of  North 
Main  street,  and  therefore  did  not  give  to 
the  plaintiff  that  part  of  the  traveled  road 
which  the  statute  required  him  to  give  her. 
If  practicable.  That  It  was  practicable  to 
give  her  "half  of  the  traveled  road  and  a 
fair  and  equal  opportunity  to  pass"  is  an- 
questioned.  The  court  told  tbe  jury  that 
It  was  "agreed  that  the  street  was  wide 
enough  for  both  parties  to  have  passed,  and 
that  there  was  no  obstruction  that  made  It 
Impracticable  for  tbe  defendant  to  give  tbe 
plaintiff  one-half  the  traveled  path."  If  the 
defendant  turned  from  West  Washington 
street  sharply  to  the  left  hand,  or  west  side 
of  North  Main  street,  as  the  jury  evidently 
foimd  he  did,  he  failed  to  perform  a  duty 
which  the  law  clearly  imposed  upon  him,  and 
he  was  therefore  guilty  of  negligence.  If 
such  violation  of  duty  was  one  of  the  causes  of 
the  plaintiff's  Injury,  as  under  the  charge  of 
the  trial  judge  we  think  tbe  jury  must  have 
found  it  was,  that  negligence  was  clearly 
actionable  negligence. 

As  we  understand  the  defendant's  objec- 
tions to  paragraphs  5  and  6  of  the  charge, 
they  are  that  the  trial  judge  failed  to  In- 
form the  jury  what  was  meant  by  a  high 
rate  of  speed,  and  also  erroneously  instruct- 
ed the  jury  that  driving  the  automobile  at 
a  high  rate  of  speed  was  in  Itself  negligence. 
In  other  parts  of  the  charge  the  trial  judge 
sufflelently  defined  a  high  rate  of  speed  by 
saying.  In  effect,  that  It  was  an  unreason- 
able one,  considering  the  time  and  place,  and 
one  which  prevented  the  defendant  from  con- 
trolling his  machine  so  as  to  avoid  the  col- 
lision, even  though  It  was  less  than  the  max- 
imum statutory  rate  within  the  limits  of  a 
city.  These  instructions  were  correct.  In 
fixing  tiie  maximum  rate  within  a  city  at 
12  miles  an  hour,  tbe  statute  does  not  pur- 
port to  establish  a  rate  of  speed  which  will 
be  lawful  under  all  circumstances.  To  op- 
erate an  automobile  within  the  limits  of  a 
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dty  at  a  greater  rate  of  gpeefl  tTinti  1  mile 
In  five  minutes  was  made  a  criminal  offense 
vnder  the  lav  of  1905.  To  operate  one  upon 
a  highway,  either  within  or  without  the 
limits  of  a  city,  even  at  a  less  speed  than 
that,  was  a  violation  of  the  express  terms 
of  the  act  of  1905,  and  was  in  itself  such 
negligence  as  would  render  one  liable  civilly 
for  injuries  caused  by  high  rate  of  speed, 
provided  that  rate  was  greater  than  was 
"reasonable  and  proper,  having  regard  to  the 
width,  traffic  and  use  of  the  highway"  or  was 
such  "as  to  endanger  property  or  the  life  or 
limb  Of  any  person."  The  charge  of  the  trial 
judge  that  a  rapid  rate  of  speed  by  the  de- 
fendant was  in  Itself  negligence  must  be  con- 
sidered in  connection  with  the  facts  to  which 
It  was  intended  to  apply,  and  which  the  Jury 
evidently  found  proven,  namely,  that  the  de- 
fendant had  not,  at  the  time  of  the  collision, 
passed  over,  as  he  claimed  he  bad,  to  the 
Tight  hand  or  east  side  of  North  Main  street, 
and  that  he  was  not  on  the  left  or  west  side, 
only  because  in  coming  from  an  intersecting 
street  he  had  not  had  sufficient  time  to  pass 
over  to  the  right  or  east  side  of  North  Main 
street  As  applicahle  to  the  evidence  before 
the  trial  court  the  instruction  given  was 
clearly  correct  To  persona  riding  along  or 
crossing  our  public  roads,  and  especially 
our  city  streets,  the  rapidly  moving  automo- 
bile is  a  constant  source  of  danger.  Their 
great  weight  and  speed,  power  and  result- 
ing momentum  render  the  consequences  of  a 
collision  with  them  much  more  serious  than 
with  ordinary  carriages,  even  moving  at  a 
higher  rate  of  speed,  and  it  is  much  more 
dlUiculc  Co  avoid,  and  much  more  confusing 
to  attempt  to  avoid,  the  rapidly  moving  au- 
tomobile than  the  street  railway  car,  which 
has  a  fixed  and  known  direction  and  course 


upon  its  tracks.  While  cnraen  of  automo- 
biles have  the  right  to  drive  tiiem  upon  pub- 
lic streets,  yet  the  proper  protection  of  tb« 
equal  rights  of  all  to  use  tlie  highways 
necessarily  requires  the  adoption  of  different 
regulations  for  the  different  methods  of  sncb 
nse;  and  what  may  be  a  safe  rate  of  speed 
at  which  to  ride  a  bicycle  or  drive  a  horse 
may  be  an  unreasonably  rapid  rate  at  whlcb 
to  drive  an  antomobUe  in  the  same  place;. 
For  the  reasons  stated,  and  others  wblcb 
might  be  given,  the  driving  of  an  automobile 
at  a  high  rate  of  speed  through  dty  streets, 
at  times  when  and  places  where  other  vehi- 
cles are  constantly  passing,  and  men,  women, 
and  children  are  liable  to  be  crossing  or 
around  comers  at  tSie  Intersection  of  streets, 
or  in  passing  by  street  cars  from  which  pas- 
sengers have  Just  alighted  or  may  be  about 
to  alight  or  in  other  similar  places  and  sit- 
uations where  people  are  liable  to  fail  to  ob- 
serve an  approaching  automobile,  is  In  it- 
self actionable  negligence.  One  operating  an 
automobile  under  such  circumstances  is 
bound  to  take  notice  of  the  peculiar  danger 
of  collisions  In  such  places.  He  cannot  se- 
cure immunity  from  liability  by  merely 
sounding  his  automobile  horn.  He  must 
run  his  car  only  at  such  speed  as  will  enable 
him  to  timely  stop  it  to  avoid  collisions.  If 
he  falls  to  do  so,  he  Is  responsible  for  the 
damage  be  thereby  causes.  Buscher  v.  N.  Y. 
Transp.  Ca,  106  App.  DIv.  493,  94  N.  Y.  Supp. 
798;  Thles  v.  Thomas  (Sup.)  77  N.  T.  Supp. 
276;  Kathmeyer  v.  Mehl  (N.  J.  Sup.)  60  Atl. 
40;  Mclntyre  v.  Omer,  166  Ind.  57,  76  N. 
B.  750,  4  L,  R.  A.  (N.  S.)  1130,  117  Am.  St 
Rep.  359. 

There  is  no  error.    The  other  Judges  con> 
cur  red. 
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(n  Cons.  *nt 

WOODBRIDOB  ICB  C!0.  r.   SBMON   ICB 

CREiAM  CORPORATION. 

(Sopxvme  Court  of  Errois  ol  CoiiBecticat 

Jan.  6.  1900.) 

1.  SAIAS  (i  963*)— MODIFICATIOir— ASBEHT  OT 
PABTUB— iQUBSTION    TOB    JUBY. 

If  plaintiff  agreed  to  sell  defendant  ice  for 
a  stated  period  at  a  certain  price,  plaintiff 
alone  conld  not  modifT  the  contract,  withont 
defendant's  assent  thereto,  b7  notifying  defend- 
ant that  a  different  price  would  be  charged, 
and  the  latter's  acceptance  of  the  ice  and  pay- 
ment of  the  increased  price  did  not,  as  a  mat- 
ter of  law,  operate,  to  modify  the  contract. 

[Ed.  Note.— For  other  cases,  M«  Salec,  De& 
Dig.  I  363.*] 

2.  Baxxb  (I  889*)— MoDmoATioN— Evidence. 

Where  plaintiff,  after  agreeing  to  sell  de- 
fendant ice  Itir  a  year  at  a  certain  price,  noti- 
fied him  that  an  increased  price  wonld  be  there- 
after charged,  defendant's  acceptance  of  the  ice 
and  payment  of  the  increased  price  was  strong 
evidence  of  a  modification  of  the  original  con- 
tract. 

[Bd.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  I  350.»] 
8.  PiXADiNO  (I  400*)— Defects— Waives  of 

OBJKCTIOIf. 

In  an  action  for  the  price  of  ice  sold,  where 
the  answer  alleged  a  contract  to  sell  Ice  for 
a  year  at  a  certain  price,  but  failed  to  allege 
that  defendant  agreed  to  take  the  ice  for  that 
period,  the  defect  should  have  been  brought  to 
the  court's  attention  by  demurrer  or  objection 
to  evidence  of  the  contract,  and  not  by  a  re- 
qnested  charge  taking  from  the  jury  all  evi- 
dence of  the  contract. 

[Ed.    Note.— For   other   cases,   see   Pleading, 
Dec.  Dig.  (  409.*] 

4.  Plkadiko  (S  11*)— Mattbm  or  Evidence. 

Where  in  an  action  for  the  price  of  ice 
■old,  defendant  claimed  that  the  price  agreed 
upon  was  less  than  that  charged,  a  general  al- 
legation in  the  answer  that  plaintiff  agreed  to 
sell  defendant  ice  for  a  year  at  a  certam  price 
was  sufficient,  withont  alleging  that  defendant 
promised  to  take  ice  for  a  year  and  pay  for  it ; 
that  being  a  matter  of  proof. 

[Ed.    Note.— For   other   rases,   see   Pleading, 
Gent.   Dig.   |  81;  Dec.   Dig.   {   ll.*l 

5.  Appeal  and  ESbbob  (§  884*)— Review— Es- 
toppel TO  Allege  Ebbob. 

Where  an  instruction  requested  by  appel- 
lant, assumed  that  a  contract  set  up  in  appel- 
lee's answer  was  valid,  appellant's  contention 
on  appeal  that  the  contract  was  invalid  will 
not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  }  884.*] 
a  Sales  (22*)— Ofteb  to  Sell— Acceptance. 
Where,  in  an  action  for  the  price  of  ice, 
defendant  claimed  that  the  ice  was  sold  at  a 
price  less  than  that  charged  by  plaintiff,  it  was 
error  for  the  court  to  refuse  plaintiff's  request 
for  an  instraction  that  if  plaintiff  offered  to 
sell  for  a  stated  price  for  a  year,  and  defend- 
ant did  not  agree  to  buy  for  any  stated  period, 
there  was  no  contract 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  II  41,  42;  Dec.  Dig.  i  22.*] 
7.  Sales  (|  864*)— Action  fob  Pbice— Cotjs- 

TEBCLAIM— INSTBUCTIONS. 

Where  defendant,  in  an  action  for  the 
price  of  icc^  claimed  damages  for  no  more  than 
the  difference  between  the  value  of  the  ice 
delivered  and  that  which  should  have  been  de- 
livered, an  instruction  that  defendant  could 
show  any  defects  in  the  ice  in  mitigation  of 


plaintifCa  demand,  and,  where  moie  money  has 
been  paid  thtm  the  ice  was  worth,  defendant 
may  recover  for  overpayment  was  erroneous, 
as  it  permitted  defendant  to  recoup  not  only 
for  the  defective  quality  of  the  ioe,  but  to  re- 
cover for  overpayments  not  alleged  in  the  an- 
swer. 

[Ed.  Note.— For  other  cases,  see  Salea,  Cent 
Dig.  i  1066;  Dec.  Dig.  364.*) 

&  Appeal  and  Ebbob  ({  1064*)— Habuless 

Ebrob— Pbejudioial  Effect. 

That  an  instraction,  allowing  defendant  to 
recover  a  greater  amount  than  claimed  in  his 
answer,  was  prejudicial,  was  shown  by  the  fact 
that  the  verdict  was  excessive. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Dec.  Dig.  |  1064.*] 

9.  Evidence  (f  271*)— SKLT-SEBViiro  Dbola- 
kationb. 

In  an  action  for  the  price  of  ice,  where  de- 
fendant claimed  that  the  ice  furnished  was  of 
inferior  quality,  testimony  that  defendant's 
agent  had  told  witness  that  plaintiff  was  rob- 
bing him.  and  be  would  not  pay  bis  bill,  was 
inadmissible  as  a  self-serving  declaration  made 
in  plaintiff's  absence. 

[E^d.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  1087;  Dec.  Dig.  f  271.*1 

10.  Evidence  (8  271*)— Self-Sebving  Decla- 

BATIONS. 

In  an  action  for  the  price  of  ice,  where 
defendant  claimed  that  the  ice  furnished  was 
of  poor  quality,  testimony  that  defendant  had 
called  the  attention  of  various  persons,  some 
of  whom  were  not  witnesses,  to  the  poor  qual- 
ity of  the  ice.  and  that  be  had  called  nearly 
everybody's  attention  to  it,  was  inadmissible  to 
prove  the  quality  of  the  lee. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1068-1085;  Dec.  Dig.  |  271.*] 

11.  Sales   (|  358*)— Modification  of  Con- 
tbact— Evidence. 

In  an  action  for  the  price  of  ice,  where 
defendant  claimed,  that  the  parties  had  con- 
tracted for  a  lower  price  than  that  charged,  tes- 
timony of  defendant's  agent  that  he  stated  to 
plaintiff's  agent  on  being  notified  of  the  in- 
creased price,  that  defendant  was  a  poor  man, 
and  the  increase  would  ruin  him,  and  that 
plaintiff  had  a  combination,  etc.,  whs  not  ad- 
missible to  show  that  defendant  paid  the  in- 
creased price  under  protest  and  without  waiv- 
ing the  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  S  358.*] 

12.  Appeal  and  Erbo?  (}  1050*)— Habuless 
Erbob— Admission  of  Evidence. 

Irrelevant  testimony  in  reference  to  the 
poverty  of  the  prevailing  party  is  ground  for 
reversal,  since  it  tends  to  prejudice  the  jury 
and  improperly  arouse  its  sympathy. 

[Ed.  Npte.- For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1050.*] 

Appeal  from  Superior  Court,  New  Haven 
County;    Joel  H.  Reed,  Judges 

Action  by  the  Woodbrldge  Ice  Company 
against  the  Semon  Ice  Cream  Corporation. 
From  a  judgment  for  defendant  on  its  coun- 
terclaim, plaintiff  appealai  Befversed,  and 
new  trial  ordered. 

B.  P.  Arrlne,  Albert  D.  Penney,  David  B. 
Fitzgerald,  and  Walter  J.  Walsh,  for  ap- 
pellant   Blcbard  H.  Tyaa,  tor  appellee. 

THAYER,  3.  This  is  aa  action  upon  the 
common  counts  with  a  bill  of  particulars 
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showing  464  tons  and  1,900  pounds  of  Ice 
sold  and  delivered  by  the  plalntltT  to  the  de- 
fendant during  the  months  of  August,  Sep- 
tember, and  October,  1906;  the  deliveries 
during  August  being  charged  at  $5  per  ton, 
and  those  for  September  and  October  at  $6 
per  ton,  and  the  total  charge  beln^  $2,526.70. 
The  answer,  after  alleging  that  the  plaln- 
tltT is  an  ice  dealer  and  the  defendant  a 
■wholesale  and  retail  dealer  in  Ice  cream 
in  New  Haven,  and  that  the  action  is  brought 
to  recover  a  balance  Of  $2,526.70  claimed  to 
be  due  contains,  the  following  allegations: 
"(4)  On  or  about  February  1,  1906,  the  de- 
fendant, who  for  some  time  prior  thereto 
has  been  a  customer  of  the  plalntlfT,  and 
the  plaintiff  entered  into  an  oral  agreement, 
whereby  the  plaintiff  was  to  furnish  Ice  to 
the  defendant  to  be  used  by  it  in  said  ice 
cream  business  during  the  year  1906.  (5) 
The  plaintiff  did  furnish  Ice  to  the  defend- 
ant under  said  agreement  from  February  1, 
1906,  to  October  26,  1906,  and  the  total 
amount  of  Ice  furnished  during  said  po-lod 
was  1,351.88  tons.  (0)  It  was  agreed  be- 
tween the  defendant  and  the  plaintiff  that 
all  Ice  furnished  should  be  delivered  at  the 
defendant's  factory  at  $2  per  ton  net,  and 
that  all  of  said  Ice  should  be  clean  and  solid, 
made  up  of  large  blocks,  and  first  class  in 
every  particular  and  In  every  way  satis- 
factory to  the  defendant  (7)  The  Ice  men- 
tioned in  the  bill  of  particulars  was  part 
of  the  Ice  furnished  the  defendant  under  said 
agreement."  The  answer  then  alleges  that 
the  ice  furnished  was  full  of  dirt  and  refuse 
and  was  not  satisfactory  to  the  defendant, 
that  It  could  not  be  handled  and  used  by 
him  except  at  a  much  larger  expense  than 
If  It  had  been  ordinary  marketable  Ice.  that 
It  was  not  worth  more  than  $1  per  ton,  and 
that,  If  It  had  been  clean,  solid,  and  satis- 
factory Ice,  it  would  have  been  worth  $2,700. 
It  then  alleges  that  the  defendant  paid  the 
plaintiff  after  February  1,  1906,  on  account 
of  said  Ice,  various  sums  amounting  in  all 
to  $3,386.25,  that  this  was  "all  and  more 
than  all  said  ice  was  reasonably  worth,"  and 
that  there  was  no  other  agreement,  express 
or  Implied,  under  which  the  Ice  mentioned 
In  the  bill  of  particulars  was  furnished,  ex- 
cept the  one  set  up  In  the  answer. '  The  an- 
swer contains  the  following  by  way  of  coun- 
terclaim; paragraphs  11  to  19,  inclusive, 
having  been  stricken  from  the  answer  be- 
fore the  counterclaim  was  filed :  "(1)  All  the 
foregoing  paragraphs  of  this  answer,  except 
paragraphs  11  to  19,  Inclusive,  are  hereby 
made  part  of  this  counterclaim.  (2)  Said  Ice 
was  worth  at  least  $4,503.55  less  than  the 
plaintiff  claims  on  account  of  Its  deficient 
character.  The  defendant  claims  to  recoup 
said  sum  of  $4,503.55  for  such  deficiency,  to 
the  extent  of  the  balance  claimed  by  the 
plaintiff,  and  asks  Judgment  against  the 
plaintiff  for  the  excess."  The  reply  admits 
that  $2,526.70  Is  claimed  to  be  due,  that 
the  occupations  of  the  parlies  are  as  stated. 


and  denies  all  the  other  allegations  of  the 
answer  and  counterclaim. 

Upon  the  trial  tt  was  proven,  and  not  de- 
nied by  either  party,  that  from  January  to 
Marcti,  1906,  the  plaintiff  had  been  selling  ice 
to  the  defendant  at  $2  per  ton,  that  on  March 
30th,  the  plaintiff  notified  the  defendant  by 
letter  that  until  further  notice  the  price  of  ice 
delivered  to  it  would  be  at  $4  per  ton,  that  on 
August  7th  by  another  letter  It  was  noti- 
fied that  until  further  notice  the  price  would 
be  $5,  and  that  on  August  31st  by  another 
similar  letter  notice  was  given  it  that  after 
September  Ist  the  price  would  be  $6.  It 
was  also  undisputed  that  monthly  bills  were 
rendered  for  Ice  sold  each  month  at  the 
different  prices,  that  these  had  all  been  paid 
to  August  1,  1906,  and  that  these  payments 
amounted  to  the  sum  of  $3,386.25  as  stated 
In  the  defendant's  answer.  The  defendant 
claimed  that  these  payments  were  made  un- 
der protest;  the  plaintiff  that  they  were 
made  freely  and  voluntarily.  The  chief  con- 
tested question  between  the  parties,  apart 
from  the  quality  of  the  Ice,  was  whether 
there  was  a  contract  between  the  parties 
such  as  was  set  up  in  the  answer.  The  de- 
fendant claimed  to  have  established  such  a 
contract;  the  plaintiff  claimed  that  the  evi- 
dence failed  to  establish  It,  and  that,  If  such 
a  contract  was  made,  it  was  abrogated  later. 

The  court  charged  the  jury  that  the  send- 
ing of  the  letters  giving  notice  of  an  increase 
of  price,  and  the  acceptance  of  ice  thereafter 
by  the  defendant  and  payment  of  the  price 
demanded,  would  not  of  themselves  amount 
to  a  waiver  or  abrogation  of  the  contract 
claimed  by  the  defendant,  if  made ;  but  that 
such  facts  would  be  evidence  for  the  Jury  to 
consider  In  determining  whether  there  was 
such  a  waiver  or  abrogation  of  the  contract. 
The  plaintiff  claims  that  there  was  error  in 
this  part  of  the  charge.  If  there  was  a  con- 
tract between  the  parties  made  In  February 
as  claimed  by  the  defendant,  the  plaintiff 
alone  could  not  abrogate  It  It  required 
the  same  meeting  of  minds  to  abrogate  It 
which  was  required  to  create  It  The  plain- 
tiff could  not,  by  writing  a  letter  to  the  de- 
fendant, stating  that  Ice  thereafter  delivered 
would  be  charged  at  a  different  price,  annul 
the  contract  or  change  Its  terms.  The  de- 
fendant, In  accepting  the  ice  after  such  no- 
tice,  and  In  paying  the  Increased  price,  may 
have  done  so,  as  he  claimed  was  the  fact, 
under  protest,  and  claiming  his  rights  under 
the  contract  and  that  an  adjustment  In  ac- 
cordance with  It  should  afterwards  be  made. 
The  two  parties  might  rescind  or  change  the 
terms  of  the  contract,  and,  as  the  Jury  wer« 
told,  the  acceptance  of  the  ice  after  the  no- 
tices and  the  payment  of  a  double  price  for 
It  was  evidence,  and  very  strong  evidence, 
of  the  abrogation  or  waiver  of  the  contract 
If  it  ever  bad  existence;  but  these  circum- 
stances did  not  as  matter  of  law  amonnt 
to  an  abrogation  or  waiver  of  it,  and  it  was 
therefore  properly  left  for  the  jury  to  draw 
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their  Inferences  from  the  facts  and  say 
■whether  such  was  their  effect  The  same 
considerations  support  .the  action  of  the 
court  in  refusing  to  charge,  as  requested  by 
the  plaintiff,  that  the  sending  of  the  letters 
and  the  receipt  of  the  ice  and  payment  for 
It  at  the  advanced  price  thereafter  by  the 
defendant  constituted  an  abrogation  or  waiv- 
er of  the  contract 

The  plaintiff  requested  the  court  to  charge 
that:  "There  is  no  allegation  in  the  plead- 
ings that  the  defendant  agreed  to  buy  goods 
of  the  plaintiff  for  a  year,  or  any  specified 
time.  Under  the  pleadings  there  was  noth- 
ing to  prevent  the  plaintiff  from  charging  the 
price  in  April,  or  any  subseqaent  time."  This 
was  In  effect  asking  the  court  to  take  from 
the  Jury's  consideration  all  of  the  evidence 
which  had  been  offered  to  snpport  the  de- 
fendant's claim  that  there  was  a  contract 
under  Which  the  ice  was  to  be  furnished  for 
a  year  at  $2  i>er  ton,  for  the  reason  that  the 
answer  did  not  allege  such  a  contract  If 
the  answer  is  thus  defective,  advantage  could 
lutve  been  better  taken  of  such  defect  by  de- 
marring  to  the  answer  or  by  objecting  to 
all' evidence  of  the  contract;  but  the  court 
charged,  and  correctly,  that  there  was  a  sntB- 
cient  allegation  of  a  contract  between  the 
parties  and  refused  to  charge  as  requested. 
A  general  allegation,  snfiSclent  to  give  the 
plaintiff  notice  of  the  nature  of  the  contract 
whlcli  would  be  attempted  to  be  proved,  was 
all  that  was  required..  The  fourth  and  sixth 
paragraphs  state  that  an  agreement  was  en- 
tered into  between  the  parties  and  the  nature 
of  the  claimed  agreement.  It  was  not  neces- 
sary to  allege  that  the  defendant  promised  to 
take  the  ice  in  a  certain  quantity  for  a  year 
and  to  pay  for  the  same.  These  matters 
were  to  be  proven  under  the  allegation  that 
there  was  such  a  contract  Under  the  allega- 
tions the  defendant  might  prove  a  valid  con- 
tract mutually  entered  Into  by  the  parties 
of  the  nature  which  he  claimed  to  have 
proven. 

The  plaintiff  claimed  that  the  defendant's 
evidence  failed  to  establish  such  a  contract 
because,  although  the  jury  should  find  that 
the  plaintiff  agreed  to  sell  to  the  defendant 
what  ice  it  should  need  in  its  business  during 
the  year  at  $2  per  ton,  yet  the  evidence  fail- 
ed to  show  any  agreement  on  the  part  of  the 
defendant  to  purchase  Its  ice  for  that  year  of 
the  plaintiff.  Relative  to  this  contentiwi,  the 
plaintiff  asked  the  court  to  charge  the  Jury 
as  follows:  "Where  one  party  agrees  to  sell 
goods  to  another  at  a  stated  price  for  a  year 
or  other  stated  time,  and  there  is  no  agree- 
ment on  the  part  of  the  other  party  to  pur- 
chase for  the  year,  or  the  stated  time,  the 
result  is  not  a  contract  but  a  mere  offer 
on  the  i>art  of  the  vendor  which  may  be  re- 
voked at  any  time."  The  court  read  this  re- 
quest to  the  jury  and  responded  to  It  by  say- 
ing: "Now  I. say  to  you,  in  response  to  that 
that  such  might  be  a  mere  offer  on  the  part 
of  the  vendor,  or  it  might  not;   but  in  my 


Judgment  where  there  Is  any  agreement  by 
one  party  to  sell  Ice  for  the  year,  and  the 
consideration  by  the  other  party  is  to  pay 
$2  a  ton  for  that  Ice,  It  would  be  a  good  con- 
tract That  is,  it  would  not  be  necessary — 
it  would  not  be  absolutely  essential — that  the 
other  party  should  agree  to  take  ice  for  the 
whole  year  at  that  price.  But  If  the  offer  is 
made  on  the  part  of  the  plaintiff  to  furnish 
the  defendant  ice  for  one  year,  or  the  sea- 
son, and  in  consideration  the  defendant  agrees 
to  pay  therefor  $2  a  ton  for  that  Ice,  1  think 
that  is  a  sufficient  consideration  and  a  valid 
contract."  As  the  request  to  charge  assumes, 
without  admitting,  that  a  contract  whereby 
the  plaintiff  agreed  to  sell  the  defendant  and 
the  latter  Agreed  to  buy  of  the  plaintiff,  all 
the  ice  which  the  defendant  should  want,  or 
need  In  Its  ice  cream  business,  for  a  stated 
time  at  a  stated  price,  would  be  valid  and 
binding  upon  both  parties,  it  is  unnecessary, 
to  consider  the  question,  argued  at  some 
length  In  the  plaintiff's  brief,  whether  such 
a  contract  would  be  invalid  because  the  de- 
fendant would  not  be  bound  thereby  to  take 
any  ice  at  all.  However  the  case  may  be 
when  the  contract  Is  merely  to  sell  what  one 
may  want  or  desire  during  a  given  time, 
there  are  strong  authorities  that  a  contract 
to  sell  what  one  shall  need  In  his  business 
during  a  stated  time  is  good.  Hlckey  v. 
O'Brien,  123  Mich.  611,  82  N.  W.  241,  49  I* 
B.  A.  694,  81  Am.  St.  Rep.  227. 

The  proposition  presented  by  the  request 
is  that  If  there  was  no  acceptance  according 
to  the  terms  of  the  offer,  there  was  no  con- 
tract. The  defendant  as  the  court  finds, 
claimed  to  have  proved  the  contract  by  the 
testimony  of  one  Semon.  The  substance  of 
this  was  that,  in  conversation  with  two 
agents  of  the  plaintiff,  they  said  to  him  that 
the  plaintiff  was  going  to  furnish  the  de- 
fendant Ice  for  the  year  at  the  old  price,  and 
Semon,  who  was  an  officer  and  agent  of  the 
defendant  said  "Then  it  is  distinctly  under- 
stood that  I  get  all  the  Ice  I  want  at  %2  a 
ton,"  and  Wldeman,  one  of  the  plaintiff's 
agents,  said,  "Yes."  The  plaintiff  claimed 
that  the  language  testified  to  by  Semon  did 
not  In  law  amount  to  a  contract  but  was  a 
mere. offer,  without  acceptance,  and  subject 
to  revocation  at  any  time.  The  question  pre- 
sented by  the  request  was  important  there- 
fore, and  the  plaintiff  was  entitled  to  have 
the  Jury  adequately  Instructed  as  to  the  law 
bearing  upon  It  The  Jury  had  been  instruct- 
ed In  an  earlier  i>art  of  the  charge,,  already 
alluded  to,  that,  if  there  was  such  a  contract 
as  claimed  by  the  defendant,  the  plaintiff 
was  bound  by  It  and  could  not  during  the 
year  of  its  continuance  change  the  price 
charged  for  ice.  By  the  part  of  the  charge 
now  under  consideration  they  were  told,  in 
substance,  that  It  was  not  necessary  to  the 
validity  ot  the  contract  that  the  other  party 
to  It  should  have  been  bound  itself  for  the 
same  period.  Where  terms  for  changing  the 
legal  relations  between  two  parties  are  offer- 
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ed  by  one  party  to  another,  those  terms  mnst 
be  explicitly,  fully,  and  nnc(HiditionalIy  ac- 
cepted to  effect  such  change  of  relations  and 
constltate  a  binding  contract  The  plaintiff 
was  therefore  entitled  to  have  its  request,  or 
something  equivalent  thereto,  given  to  the 
Jury,  and  the  charge  as  given  cannot  be  sus- 
tained. 

The  defendant  by  its  counterclaim  asks  on- 
ly to  be  allowe.d  the  difference  between  the 
Talne  of  the  Ice  delivered  and  Ice  such  as 
should  have  been  delivered  under  the  con- 
tract claimed.  The  court  Instructed  the  Jury 
that  *it  was  proper  for  the  defendant.  If 
you  find  that  it  has  proved  the  allegations  of 
its  answer  and  counterclaim,  to  show  defects 
in  said  ice,  and,  if  you  find  alsb  that  there 
was  no  abrogation  of  the  contract  on  its 
part  made  afterwards,  it  is  competent  for  it 
to  show  defects  in  said  ice  in  mitigation  of 
the  demand,  and,  as  has  been  claimed  In  this 
case,  where  more  money  has  been  paid  than 
the  ice  is  worth  In  an  action  brought  to  re- 
cover a  claimed  balance,  the  defendant  may 
set  up  a  counterclaim  and  recover  for  over- 
payment" Dnder  this  charge  the  Jury  must 
have  understood  that  upon  the  counterclaim 
the  defendant  could  not  only  recoup  for  the 
defective  quality  of  the  ice,  in  mitigation  of 
plaintifrB  damages,  but  could  also  recover 
a  judgment  against  the  plaintiff  for  .the 
amount  of  any  overpayment  proved.  The 
Jury  were  thus  permitted  by  the  instruction 
to  find  a  verdict  against  the  plaintiff  for  dam- 
ages not  claimed  in  the  pleadings.  That  this 
instruction  was  harmful  to  the  plaintiff  is 
apparent  from  the  fact  that  the  verdict 
against  it  is  Just  equal  to  the  amount  of  the 
overpayment  claimed  by  the  defendant  with 
interest  The  plaintiff  complains  Justly  there- 
fore of  this  part  of  the  charge. 

The  appeal  presents  numerous  exceptions 
to  the  rulings  upon  evidence.  The  evidence 
of  Joseph  Stemchuss  that  the  defendant's 
agent,  John  Semon,  told  him  on  one  occasion, 
when  he  called  the  witness'  attenti<Mi  to  the 
ice,  that  the  plaintiffs  were  robbing  him,  and 
that  when  they  presented  their  bill  some  day 
he  would  not  pay  it,  was  a  self-serving  dec- 
laration, made  in  the  absence  of  the  plain- 
tiff or  its  agents,  and  was  not  proper  evi- 
dence. The  plaintiff  asked  that  it  be  strick- 
en out,  and  the  motion  should  have  been 
granted.  The  testimony  of  said  Semon  that 
he  bad  on  different  occasions  called  the  at- 
tention of  various  persons  (naming  them), 
some  of  whom  were  not  called  as  witnesses, 
to  the  condition  of  the  ice,  and  that  he  "call- 
ed the  attention  of  everybody  he  met  in  New 
Haven  to  it"  and  that  "he  didn't  do  anything 
else  apparently,"  should  have  been  excluded. 
The  quality  of  the  ice  could  not  be  proved 
by  such  declarations. 

The  testimony  of  the  same  witness  as  to 
what  was  said  by  him  to  the  plaintiff's  agents 
shortly  after  he  received  the  letter  of  March 


31st  notifying  him  of  tbe  Increase  of  price, 
should  have  been  rejected.  It  consisted  of 
declarations  of  tl>e  witness  that  he  was  a 
poor  man,  that  the  increase  of  price  would 
ruin  him,  that  they  had  a  combination,  and 
had  him  in  their  power,  and  others  of  ilka 
nature,  and  tended  to  prejudice  the  Jury 
against  the  plaintiff  and  obtain  sympathy  for 
the  defendant,  while  they  tended  to  prove  no 
fact  in  issue  between  the  parties.  They  were 
admitted  as  a  part  of  the  conversation  had 
at  the  time;  but,  so  far  as  appears,  the  en- 
tire conversation  had  no  pertinency  to  the 
case,  although  offered  to  show  that  the  de- 
fendant paid  the  increased  price  under  pro- 
test and  without  waiving  the  contract;  but 
the  conduct  and  declarations  were  quite  as 
consistent  with  the  fact  that  there  was  no 
contract  to  rescind,  as  that  there  was  one 
which  he  was  insisting  npon  being  carried 
out 

The  remaining  rulings  seem  to  have  been 
correct  and  not  harmful  to  the  plaintiff,  and 
require  no  consideration  here. 

There  is  error,  and  a  new  trial  is  ordered. 
The  othw  Judges  concur. 


(81  Conn.  489) 

BBARDSLEX  r.  IRVING. 

(Supreme  Court  of  Errors  of  Connecdeot    Jan. 
6,  1900.) 

1.  Tbiai,  (I  202*)  —  iNsiBuorioRB  —  Durr  ov 

COUBT. 

A  trial  court  ghould  call  the  attention  of 
the  Jury  to  whatever  la  necessary  and  proper  to 
guiie  them  to  a  right  decision  in  the  particular 
case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  474;   Dec.  Dig.  {  202.*] 

2.  TaiAL  (J  207*)  —  iNffTRncnoRS  —  Sdbjbct- 
Matteb— Matters  ArFZcnna  Calendar. 

Where  it  la  important  whether  the  day  of 
the' month  on  which  a  contract  was  executed 
was  Sunday,  the  court  should  instruct  the  jury 
whether  or  not  the  date  in  question  was  Sun- 
day, and  not  leave  it  to  them  to  determine  that 
fact  from  the  evidence. 

[Ed.  Note.— For  other  cases,  see  TriaL  Dee. 
Dig.  t  207.*]  ^^ 

8.  EVIOERCE    (i    1*)  — " JtJDIClAI.    NonCB"  — 

Natuuk  and  Scope. 

"Judicial  notice"  takes  the  place  of  proof, 
and  is  of  equal  force,  and  as  a  menns  of  estat>- 
liahing  facts  it  issnperior  to  evidence,  as  it 
stands  for  proof,  and  fulfills  the  object  whidi 
evidence  Is  designed  to  fulfill,  and  makes  evi- 
dence unnecessary. 

TRd.   Note.— For  other  cases,    see   Evidence, 
Cent  Wg.  f  1;  Dec  Dig.  {  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  385&] 

4.  EVIDBWCS  (§  17»)— JUDICIAI.  N0TIC»— TntK. 

Courts  will  take  judicial  notice  of  what 
days  of  the  week  days  of  the  month  occur  on, 
and  the  hoars  of  sunset  and  sunrise. 

(Ed.    Note. — For  other   cases,    see    Evidence, 
Cent  Dig.  I  21 ;  Dec.  Dig.  |  17.»J 

5.  EVIDENCS  ({  51*>-^UDI0IAI.  NOTIOB— MODB 
or  ASCKRTAININO   FACTS. 

An  almanac  may  be  read  at  a  trial  to  re- 
fresh the  memory  of  the  court  and  jury  as  to 


•Vor  othsr  eases  see  same  topio  sad  sscUoa  NUMBER  la  Deo.  *  Am.  Digs.  UOT  to  daUk  *  Beportsr  ladetcet 
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the  day  «(  the  week  on  wbldi  a  day  of  the 
month  occurs. 

[EM.  Note.— For  other  cases,  see  Evidenoe, 
Cent.  Dig.  i  72;   Dec  Dig.  |  61.*] 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  County;  William  Ii.  Bennett,  Judge. 

Action  by  Stanley  A.  Beardsley  against 
Walter  M.  Irrlng.  Judgment  for  plaintiff, 
and  def Aidant  appeala   Reversed. 

Robert  C.  Stoddard,  for  appellant  B.  P. 
Arvine  and  Albert  D.  Penney,  for  appellee. 

RORABACK,  J.  This  Is  an  action  brought 
to  recover  damages  upon  an  alleged  warranty 
as  to  the  soundness  of  a  horse.  The  plain- 
tiff obtained  a  verdict,  and  the  defendant 
In  his  appeal  to  this  court  has  made  several 
assignments  of  error  relating  to  the  charge 
of  the  court  and  its  rulings  upon  evidence. 

By  his  second  assignment  in  error,  the  de- 
fendant claims  to  have  been  aggrieved  be- 
cause the  court  charged  as  follows:  "Now 
it  is  necessary  that  there  should  be  a  valid 
contract,  and  as  you  know,  and  as  I  charge 
you,  a  contract  made  upon  Sunday  Is  not,  in 
this  state,  a  valid  contract,  and  I  speak  of 
this  in  passing.  Now,  If  the  3d  of  June  was 
Sunday,  any  agreements  made  upon  that  day 
would  not  be  binding  upon  the  defendant, 
but,  I  think,  gentlemen,  of  course,  It  is  for 
yon  to  say,  but  I  think  you  will  remember 
that  no  one  in  this  case  has  testified  that 
that  first  agreement  was  on  Sunday,  and  It 
Is  only  that  yon  can  arrive  at  the  fact  that 
it  was  Sunday  by  subtracting  three  from  the 
tenth  that  Mr.  Irving  testified  was  Sunday. 
The  Beardsleys  placed  Sunday  on  the  9th, 
as  I  remember — thought  Sunday  was  the  9th. 
Mr.  Irving  thinks  it  is  the  10th.  Of  course, 
If  It  is  the  10th,  and  these  negotiations  for 
the  contract  were  upon  the  third,  the  third 
wonld  be  Sunday.  But  you  have  first  to  de- 
termine whether  Sunday  came  upon  the  9th 
or  lOtb,  and  yon  have  to  find  from  the  evi- 
dence— ^the  main  thing  is  to  find  from  the 
evidence — whether  the  first  negotiations  be- 
tween Mr.  Beardsley,  Sr.,  and  the  defend- 
ant, was  upon  a  week  day  or  upon  a  Sunday, 
and,  as  I  say,  I  do  not  remember  any  direct 
evidence  from  either  of  them  that  It  was 
Sunday,  and  I  think  there  was  evidence  as  to 
Its  being  a  week  day,  but  that,  of  course,  you 
must  bear  in  mind  and  consider."  In  sub- 
stance, the  Jury  were  told  that,  if  they  found 
that  there  was  such  a  contract,  it  was  for 
tbem  to  say  what  day  of  the  month  it  was 
made,  and  then  determine  from  the  evidence 
whether  such  day  was  Sunday.  This  was  er- 
ror. The  charge  delivered  by  the  trial  court 
Bhoold  call  the  attention  of  12  men  nnfamlllar 
with  legal  distinctions  to  whatever  is  necessa- 
ry and  proper  to  guide  them  to  a  right  deci- 
sion In  a  particular  case.  Sturdevant's  Appeal 
from  Probate,  71  Conn.  392,  398,  42  Atl.  70. 
The  coincidence  of  the  day  of  the  month  with 


the  day  of  the  week  was  a  controlling  fact 
in  passing  npon  the  validity  of  the  contract 
upon  which  the  plaintiff's  cause  of  action 
was  predicated.  The  defendant  was  entitled 
to  have  the  Jury  plainly  and  clearly  instruct- 
ed whether  or  not  June  3,  1906,  came  upon 
Sunday.  That  this  was  not  done  Is  clearly 
apparent  from  the  extract  from  the  charge 
already  noticed.  The  vital  fact  was  not 
brought  clearly  to  the  attention  of  the  Jury, 
and  It  is  obvious  that  they  could  not  have 
correctly  inferred  what  the  court  meant 

The  evidence  did  not  furnish  any  definite 
Information  upon  the  point  Involved,  yet  this 
did  not  relieve  the  court  from  the  perform- 
ance of  its  duty  to  furnish  the  jury  with 
proper  Instmctiona  The  nature  of  the  sub- 
ject the  issue  Involved,  and  the  apparent 
necessities  of  the  case,  required  the  court  to 
notice  Judicially  which  of  these  days  was 
Sunday.  "Judicial  notice"  takes  the  place  of 
proof,  and  is  of  equal  fcm^.  As  a  means  of 
establishing  facts,  it  is  therefore  superior  to 
evidence.  In  its  appropriate  field  it  dis- 
places evidence,  since,  as  It  stands  for  proof, 
it  fulfills  the  object  which  the  evidence  is  de- 
signed to  fulfill,  and  makes  evidence  unneces- 
sary. Thayer's  Cases  on  Kvidence^  20. 
Courts  take  cognizance  of  the  days  of  the 
week  with  thie  days  of  the  month,  of  the 
hours  of  sunset  and  sunrise,  and  an  almanac 
may  be  read  on  the  trial  to  refresh  the 
memory  of  the  court  and  Jury.  State  v. 
Morris,  47  Conn.  179.  These  instructions 
may  have  misled,  the  Jury  and  induced  it 
to  render  its  verdict  for  the  plaintiff  upon  an 
erroneous  theory  that  June  3,  190G,  was  not 
Sunday.  In  all  other  respects  except  as  no- 
ticed, the  charge  is  substantially  correct  and 
adapted  to  the  Issues  upon  trials  No  such 
error  occurs  In  the  rulings  upon  evidence  as 
would  entitle  the  defendant  to  a  new  trial. 

An  application  to  rectify  the  appeal,  also 
an  assignment  of  error,  because  the  court 
failed  to  mark  the  defendant's  proposed  find- 
ing "proven"  or  "not  proven,"  have  been 
presented.  As  the  points  of  law  which  the 
defendant  desired  to  raise  were  sufficiently 
presented  In  the  Judge's  charge,  these  ques- 
tions.do  not  require  further  discussion. 

There  is  error,  and  a  new  trial  granted. 
The  other  Judges  concurred. 

(n  Conn.  442) 
DOWNEY  V.  MORIARITY  et  al. 

(Supreme  Court  of  Errors  of  Connecticut    Dec. 
18,  1908.) 

1.  EXECUTOBS  AND  Administbatobb  (|  807*)— 

DisTBiBunoir— Effect. 

Where  a  person  as  his  mother's  heir  had 
an  interest  in  five  parcels  of  land  left  by  the 
mother's  intestate  father  who  left  three  heirs, 
and  two  of  the  parcels  were  set  off  to  the 
mother's  heirs  and  the  rest  to  the  other  heirs 
of  her  father,  the  distribution  confirmed  his  in- 
terest in  the  two  parcels  set  oS  to  bis  mother's 
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helra  and  destroyed  Us  inteiest  in  the  other 
three. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Dec.  Dig.  f  307.*] 

2.  MOBTQAGES    (§    486*)— FOEECXOStrBE— JUDG- 

UENT. 

A  mortgagor  was  one  of  five  heirs  of  his 
mother  who  was  one  of  three  heirs  of  an  intes- 
tate leaving  five  parcels  of  land.  After  his 
mother's  death,  he  mortgaged  all  the  interest  he 
then  had  or  ought  to  have  or  thereafter  might 
have  in  the  five  parcels.  Two  of  the  parcels 
were  set  off  to  his  mother's  heirs  and  the  others 
to  intestate's  other  heirs.  Held,  that  it  was  not 
error,  as  against  mortgagor's  heirs  and  admin- 
istratrix, to  grant  foreclosure  on  all  five  parcels, 
since  as  to  the  three  parcels  distributed  to 
the  other  heirs  of  intestate,  if  the  mortgagor 
had  any  interest  in  them,  he  conveyed  the  legal 
title  thereto,  and,  on  failure  to  fulfill  the  con- 
dition, the  equity  of  redemption  was  properly 
foreclosed  as  against  his  heirs  and  estate,  and, 
if  he  had  no  interest,  the  foreclosure  could  not 
harm  his  heirs  eir  estate. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  {  486.*] 

3.  Limitation  or  Actions  (i  167*)— Bab  of 
Debt— Effect  on  Security. 

While  the  fact  that  no  interest  had  been 
paid  on  a  mortgage  note  for  about  15  years 
might  defeat  an  action  on  the  note  by  limita- 
tions, it  would  not  bar  foreclosure  of  the  mort- 
gage. 

[Ed.  Note. — ^For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  $  652 ;  Dec.  Dig.  i  167.*] 

4.  PtEADiNQ  (I  182*)— Failube  to  Replt— 
Admission  or  AiiLEOATioNS  in  Answer. 

Where  no  reply  is  filed,  the  allegations  of 
the  answer  are  admitted. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  I  388;   Dec.  Dig.  |  182.*] 

5.  Executoes  and  Administbatobs  (§  130*)— 
Possession — Natu  be— Presumptions. 

As  possession  of  land  is  presumed  prima 
facie  to  follow  the  title,  where  an  intestate  had 
a  vested,  though  defeasible,  interest,  his  ad- 
ministratrix will  be  presumed  to  be  in  posses- 
sion for  the  benefit  of  creditors  and  heirs  under 
Gen.  St  1902,  §  362,  relating  to  the  custody 
of  estates  of  decedents. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  f  130.*] 

6.  Appeal  and  Ebbob  (§  169*)— Assignments 
OF  Ebbob  —  Questions  Not  Raised  bt 
Pleadings  nob  Settled  by  Judgment. 

An  assignment  of  error  involving  a  ques- 
tion not  raised  by  the  pleadings  nor  settled  by 
the  judgment  cannot  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  1018;   Dec.  Dig.  §  169.*] 

7.  Mobtgages  (8  486*)  —  Fobeclosubb  —  Ac- 
tions—Scope  OF  Adjudications— Interests 
OF  Persons  Not  Parties. 

In  an  action  to  foreclose  a  mortgage  on 
the  mortgagor's  defeasible  interest  in  land  as 
his  mother's  heir,  where  pending  the  action  his 
mother's  administratrix  conveyed  part  of  the 
land,  whether  plaintiff  could  have  a  lien  either 
on  the  parcels  sold  or  their  proceeds  could  not 
be  adjudicated;  neither  the  purchaser  nor  the 
administratrix  being  parties. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  I  486.*] 

Appeal  from  Superior  Covirt,  New  Haven 
County;  Milton  A.  Shumway,  Judge. 

Foreclosure  by  Christopher  P.  Downey 
against  Nellie  D.  Morlarlty  and  others.    Judg- 


ment (or  plaintiff,  and  defendants  appeal. 
Affirmed. 

Finlon  E.  Phelan  and  John  CNelll,  for  ap- 
pellants.   Edward  F.  Cole,  for  appellee. 

BALDWIN,  C.  J.  Bridget  Donahue,  wife 
of  Michael  Donahue,  died  intestate  January 
6,  1892.  She  was  one  of  three  heirj  of  Pat- 
rick Coyle,  who  had  died  Intestate  in  1890, 
owning  five  parcels  of  land  in  Waterbory. 
On  February  5,  1892,  Thomas  Donahue,  one 
of  her  five  children  and  heirs,  mortgaged  all 
the  right,  tiOe,  and  interest  which  he  then 
bad  or  ought  to  have  or  thereafter  might  have 
in  or  to  these  lands  to  the  plaintiff  to  secure 
his  note  of  that  date  for  $2,000,  payable  on 
demand  with  interest  It  is  not  found  that 
the  deed  contained  any  covenants  of  title  or 
warranty.  During  the  following  month  two 
of  these  parcels  were  distributed  to  the  es- 
tate of  Bridget  Donahue,  i  and  the  others  to 
another  of  the  heirs  of  Coyle.  Michael  Dona- 
hue thereupon  took  possession  of  the  two 
parcels  set  to  his  wife's  estate,  as  tenant 
by  the  curtesy,  and  held  it  until  bis  deatb 
on  February  5,  1906,  a  few  days  after  which 
administration  was  first  taken  out  on  her  es- 
tate. In  July,  1892,  Thomas  Donahue  died. 
Intestate,  and  one  of  the  defendants  was  ap- 
pointed administratrix  of  his  estate.  Pend- 
ing the  present  action,  which  was  brou^t  in 
January,  1907,  the  administratrix  of  the  es- 
tate of  Bridget  Donahue  sold  the  two  par- 
cels set  to  this  estate  to  one  Elbin,  who  there- 
upon went  Into  and  now  holds  possession. 
The  only  defendants  are  the  six  children  and 
sole  heirs  of  Thomas  Donahue  and  the  admin- 
istratrix of  his  estate. 

When  Thomas  Donahue  gave  the  mortgage, 
he  had  an  interest  as  an  heir  of  Bridget 
Donahue,  who  was  an  heir  of  Patrick  Coyle, 
in  each  of  the  five  parcels  which  It  purported 
to  convey.  The  distribution  of  two  of  them 
to  her  estate  related  back  to  the  date  of  bef 
decease.  Ward  v.  Ives,  75  Conn.  598,  601, 
54  Atl.  730.  It  confirmed  his  Interest  as  an 
heir  In  two  of  the  parcels  mortgaged,  subject 
to  any  disposition  of  them  which  might  be 
legally  made  in  the  settlement  of  her  estate, 
should  administration  thereon  be  subsequent- 
ly granted.  It  also  destroyed  bis  Interest  in 
the  three  others.  When  this  action  was  com- 
menced, administration  on  Bridget  Donahue's 
estate  bad  been  taken  out,  but  nothing  had 
been  done  in  the  settlement  either  of  her  or 
of  Thomas  Donahue's  estate  to  extinguish  or 
change  the  nature  of  the  interest  in  any  land 


1  The  record  as  certified  to  this  court  con- 
tained. In  the  finding  of  facts,  the  statement 
that  this  distribution  was  made  to  Bridget  Don- 
ahue. The  attention  of  counsel  on  both  sides 
being  called  to  this,  during  the  argvmient  they 
filed  in  this  court  a  stipulation  that  it  was  an 
inadvertent  mistake  of  the  trial  judge,  and 
that  the  finding  should  be  treated  as  if  it  read 
as  stated  above  in  the  opinion. 
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covered  hy  tlte  mortgage,  to  which  his  heirs 
BDCceeded  upon  his  death.  The  Judgment  file 
contains  a  statement  that  at  Its  date  $3,94U 
was  due  from  the-  defendants  on  the  mortgage 
debt,  and  that  Is  the  sum  which  they  are  re- 
quired to  pay  In  order  to  redeem.  It  is  ap- 
parent from  this  that  no  interest  was  ever 
paid  on  the  mortgage  note.  A  little  less  than 
15  years  elapsed  between  Its  date  and  the  in- 
stitution of  this  action.  Notwithstanding  the 
fact  that  this  might  defeat  an  action  on  the 
note  by  virtue  of  the  statute  of  limitation,  it 
could  not  avail  to  bar  a  foreclosure.  Belknap 
T.  Gleason,  ll  Conn.  160,  27  Am.  Dec.  721.  It 
follows  that,  as  against  the  defendants,  there 
was  no  error  in  granting  8u<ih  relief  to  the 
plaintiff.  His  mortgage  after  the  distribution 
of  the  estate  of  Bridget  Donahue  was  a  con- 
.veyance  of  a  proprietary  interest  in  two  of 
the  paiKKls  described  in  It,  and  it  purported 
to  convey  such  an  interest  in  all  five.  As  to 
the  two  a  foreclosure  properly  followed  a 
default.  As  to  the  three  others,  a  dilemma 
may  be  stated.  If  the  mortgagor  had  any  In- 
terest to  them,  he  conveyed  the  legal  title  to 
it,  and,  on  failure  to  fnlflll  the  condition,  it 
waa  proper  tliat  any  equity  to  redeem  it  on 
the  part  of  his  heirs  or  estate  should  be  fore- 
closed. If,  on  the  other  hand,  he  had  no  in- 
terest In  them  to  convey,  the  foreclosure 
granted  cannot  harm  his  heirs  or  estate. 

It  is  Insisted  that  the  costs  of  the  action 
were  thrown  upon  the  defendants  by  the 
judgment  appealed  from.  This  is  not  so,  un- 
less they  elect  to  redeem,  and  would  then  be 
a  reasonable  condition  of  permitting  the  re- 
demption. The  finding  that  $3,940  Is  due 
from  the  defendants  seems  unwarranted  by 
the  facts  stated  as  leading  to  that  conclusion. 
There  lias  l>een,  however,  no  claim  by  the 
appellants  of  error  on  that  account 

The  Judgment  file  finds  all  the  allegations 
In  the  complaint  true.  One  of  these  is  that 
the  defendants  are  in  possession  of  the  mort- 
gaged premises.  No  finding  was  made  with 
respect  to  certain  matters  of  confession  and 
avoidance  set  up  in  the  answer.  These  were 
the  grant  of  administration  in  1906  on  Bridg- 
et Donahue's  estate,  and  the  sale  by  her  ad- 
ministratrix pending  the  action.  No  reply 
having  been  filed,  the  truth  of  theSe  aver- 
ments was  admitted.  The  Judgment  is  both 
for  a  foreclosure,  and  that,  if  there  be  no  re- 
demption by  the  day  set,  the  defendants  de- 
liver possession  of  the  mortgaged  premises  to 
the  plaintiff.  It  is  assigned  for  error  that 
the  facts  specially  found  do  not  Justify  the 
conclusion  that  the  defendants  or  any  of 
them  were  In  possession. 

As  respects  the  two  parcels  set  to  Bridget 
Donahue,  Thomas  Donahue  had  a  vested, 
though  defeasible,  interest  at  the  time  of  his 
decease,  which  upon  that  event  passed  to  the 
defendants.  Possession  is  presumed  prima 
facie  to  follow  the  title.    Noyes  v.  Stlllman, 


24  Conn.  15,  21.  Ther^  Is  nothing  to  rebut 
this  presumption,  which  under  the  circum- 
stances of  this  cause  would  l>e  that  the  ad- 
ministratrix of  his  estate  was  in  possession 
as  a  co-tenant  for  the  benefit  of  creditors  and 
helra  Gen.  St  1902,  }  302.  The  answer  does 
not  state  that  Elbln  ever  had  possessionit 

It  is  assigned  for  error  that  under  the  Judg- 
ment the  plaintiff  will  have  a  lien  either  on 
the  parcels  sold  to  Elbln  or  on  the  proceeds 
of  the  sale.  No  issue  as  to  that  is  raised  by 
the  pleadings,  or  settled  by  the  Judgment 
Nor  could  It  have  been  a  proper  subject  of 
adjudication  in  an  action  to  which  neither 
Elbln  nor  bis  grantor  was  a  party. 

There  is  no  error.  The  other  Judges  con- 
curred. 

(81  Conn.  EOt) 

BISHOP  et  aL  v.  BISHOP  et  al. 

(Supreme  €k>urt  of  BrroRr  of  Connecticut    Jan. 
7,  1909.) 

1.  Wills  (S  573*)  —  CoNsiBtrcnoN— Capital 
ANn  incoMii. 

A  will  giving  beneficiaries  the  "life  use" 
of  shares  In  a  trust  fund,  and  directing  the 
trustees  to  pay  to  one  beneficiary  "the  net 
amount  of  the  increase,  income,  profits  and  in- 
terest" of  one  share,  and  to  another  "the  net 
Increase,  income,  profits  and  interest"  of  anoth- 
er share,  shows  that  testatrix  intended  that 
the  beneficiaries  should  receive  income  only, 
where  other  beneficiaries  apparently  Intended 
to  share  on  equality  were  given  "income."  "in- 
come and  profits,"  and  "net  income,  profits  and 
interest"  and  where  the  trustees  were  direct- 
ed to  collect  "Income,  profits,  and  interest"  and 
"increase,  income,  profits  and  interest." 

[EM.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §S  124C-1251 ;   Dec.  Dig.  §  573.*] 

2.  Wills  ($  684*)— Constbuction— Life  Use. 

Where  there  is  a  bequest  of  the  whole  or  of 
an  aliquot  part  of  the  residue  of  a  trust  estate 
to  a  legatee  for  life,  with  remainder  over,  and 
no  time  is  fixed  by  the  will  for  the  commence- 
ment of  the  life  use,  the  legatee  is  entitled  to 
the  use  or  income  of  the  clear  residue  as  it 
may  at  last  be  ascertained,  to  be  computed  from 
testator's  death. 

FEd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1625,  1627;    Dec.  Dig.  |  684.»] 

3.  Wills  (5  68i*)— Construction- Life  Use. 

That  the  executors  were  directed  to  divide 
the  estate  as  soon  after  testatrix's  death  as 
might  be  conveniently  and  lawfully  done,  or 
that  the  shares  thus  ascertained  were  given  to 
the  several  trustees,  or  that  it  was  either  the 
income  thereof  or  sums  set  out  of  such  income 
which  the  trustees  were  either  required  or  per- 
mitted to  pay  the  life  beneficiaries,  does  not 
show  that  any  time  other  than  testatrix's  death 
was  fixed  as  that  from  which  the  life  use  la  to 
be  computed. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  1625 ;    Dec.  IMg.  f  684.*] 

4.  Tbttsts  (§  273*)  —  Capital  Awn  Incoux— 
DisTRi  BUTTO  Ns— Nature  . 

On  an  issue  as  to  the  right  of  life  bene- 
ficiaries under  a  tmst  to  share  in  a  distribution 
of  accnmulated  profits  of  a  joint-stock  company, 
the  company  must  t>e  treated  as  If  it  were  a 
true  corporation. 

[EM.  Note.— For  other  cases,  see  Tmsti,  Cent 
Dig.  §  386;    Dee.  Dig.  {  273.*] 
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9.  TBVBTB  (I  27a»)  —  OiJWTAI.  AHD  iHOOMt  — 
RiaUTS  OF  BENEnOIARIEB. 

Generally  penona  entitled  to  the  income 
tt  tnut  fonda  invested  in  itocka  are  entitled  on- 
ly to  dividends  in  the  nature  of  cash  dividends, 
not  including  those  declared  in  pioceaa  of  liq- 
nidation  or  reduction  of  capitaL 

[ISA.  Note.— For  other  eases,  see  Tmsts,  Cent 
Dig.  I  885;    Dec.  Dig.  f  272.*] 
e.  Tbtjbts  (|  272*)  —  Capitai,  akd  Ikoomk— 

Stock— "GAaH  Dividends." 

"Cash  dividends"  within  the  mie  enti- 
tling life  beneficiaries  under  testamentary  trusts 
thereto  when  the  trust  funds  are  invested  in 
stocks  include  all  distribntions  of  the  surploa 
assets  of  a  corporation,  whether  cash  or  prop- 
erty, made  to  shareholdera  pro  rata  through 
dividend  declarations  in  such  manner  that  the 
assets  so  distributed  are  separated  from  the  body 
of  the  corporate  assets  to  become  tlie  sharehold- 
ers' property. 

[Ed.  Note. — For  other  cases,  see  Tmsts,  Cent. 
Dig.  i  385;   Dec.  Kg.  {  272.*] 

7.  COBPOBATIOIIB   (I  155*)  —  DlTIDBR DB  —  Na- 
TDBB. 

A  money  dividend  by  a  corporation  creates 
a  debt. 

[EM.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  f  5G2;    Dec.  Dig.  I  155.*] 

8.  COBPOBATIONS  (§  161*)— CABH  DiVlDItNDS— 

Out  or  What  Dbclabkd. 

A  cash  dividend  by  a  corporation  is  de- 
clarable out  of  surplus  assets  only,  not  properly 
teaching  the  capital. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  {J  555^  556;    Dec  Dig.  |  151.*] 

'9.  Joint- Stock   Compawhs    (J   9*)  —  Divi- 
dends—Poweb  or  MANAGGBa. 

Under  authority  of  a  Joint-stock  company's 
managers  to  declare  dividends  out  of  profits, 
they  have  no  greater  ri^ht  to  declare  dividends 
out  of  all  the  company's  assets  than  directors 
of  a  true  corporation  would  have. 

[Ed.  Note.— For  other  cases,  see  Joint-Stock 
Companies,  Cent.  Dig.  i  9 ;   Dec  Dig.  I  9.*] 

la  Joint-Stock  Companies  (|  9*)  —  Divi- 
dends—Bonds. 

Bonds  issued  by  a  joint-stock  company  in 
lien  of  a  distribution  of  assets  with  unlimited 
obligations  are  a  charge  upon  all  the  assets  of 
the  company,  and  the  holders,  if  necessary,  can 
exhaust  all  its  property  to  their  satisfaction, 
leaving  the  stock  valueless,  and  hence  the  com- 

Eany's  act  in  issuinsr  the  bonds  was  not  a  dec- 
iration  of  a  cash  dividend  so  as  to  entitle  life 
beneficiaries  under  a  testamentaiy  trust  to  them 
as  such. 

[Ed.  Note.— For  other  cases,  see  Joint-Stock 
Companies,  Cent  Dig.  |  9 ;   Dec  Dig.  {  9w*] 

11.  Wills  (j  684*)— Tbdst  Estates— Capital 
AND  Incoue. 

On  an  accounting  under  a  will  creating 
trusts,  under  which  certain  beneficiaries  are  en- 
titled to  die  income  of  stocks  for  life,  succes- 
sion taxes  are  properly  chargeahle  to  the  prin- 
cipal account  and  real  estate  taxes  to  the  in- 
come account 

[Efl.  Note.— For  other  cases,  fee  Wills,  Cent 
Dig.  {  1621;    Dec  Dig.  §  684.*] 

12.  Wills  (i  684*)— Trust  Estates— Capitai. 
AND  Income— Principal. 

Stock  issued  by  a  corporation  under  a  dec- 
laration of  a  stock  dividend  Is  principal,  and 
not  income,  within  a  testamentary  trust  giv- 
ing the  income  of  a  trust  fund  invested  in  stocks 
to  life  beneficiaries. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  1618 ;   Dec.  Dig.  $  684.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  55.52-5557 ;  vol.  8,  p.  7763.] 


18.  TBxnnni  <i  273*)— Oahtal  and  Ihoou 

TsARsrEB  or  Bonds. 

A  distribution  of  stocks,  bonds,  etc,  to  m 
tmstee  to  be  held  for  persons  entitled  to  the  in- 
come of  shares  of  the  tmst  fund  for  lite,  "leas" 
specified  bonds  "held  jpending  decision  of  the 
courts  as  to  whether  pnncij>al  or  income,"  trans- 
ferred the  bonds  on  condition  they  be  not  ju- 
dicially declared  to  be  income,  and,  that  condi- 
tion failing,  the  transfer  was  equitably  com- 
plete carrying  with  it  the  right  of  the  life  ten- 
ants to  enjoy  the  income  thereof  accruing  sinos 
the  distribution. 

[Ed.  Note.— For  otiier  cases,  aee  Tnuta,  Cent 
Dig.  I  386;    Dec  Dig.  i  273.*] 

Case  Reserved  from  Superior  Court,  Fair- 
field County;    Joel  H.  Reed,  Judge. 

Action  by  Nathaniel  W.  Bishop  and  otben 
against  William  D.  Bishop  and  others.  Res- 
ervation from  superior  court  Judgment  ad- 
vised. 

Jniia  Ann  Blshc^  died  October  9,  190S, 
leaving  a  will,  five  children,  and  an  estate, 
which  Included  100  shares  of  the  Adams  Ex- 
press Company  and  426  shares  of  the  Weet- 
inghouse  Air  Brake  Company.  Her  vrlU  di- 
rected the  paymeqt  of  her  jnst  debts  and 
funeral  expenses  by  tke  executors,  and  then 
provided  as  follows:  "Article  2.  As  soon 
after  my  decease  as  may  be  conveniently  and 
lawfully  done,  I  direct  my  executors  to  di- 
vide my  entire  estate  Into  five  eqnal  por- 
tions." One  of  these  portions  she  then  gave 
to  the  ezecntors  tn  trust  to  expend  out  of  ■ 
"the  net  Income,  profits  and  interest  there- 
of" such  sums  at  their  discretion  as  they 
should  deem  best  calculated  to  Insnre  the 
suitable  maintenance,  and  support  of  her 
son  Russell  T.  during  his  life,  and  for  the 
suitable  maintenance,  support,  and  ednca- 
tlon  of  his  son  Julian  T.  for  tbe  same  period, 
and  with  further  provisions  for  the  distribu- 
tion of  "net  income  and  profits"  and  the  final 
disposition  of  the  corpus  of  the  fund,  which 
are  without  importance  In  the  consideration 
of  the  questions  presented.  Two  of  the 
equal  portions  were  given  to  the  Knicker- 
bocker Trust  Company  of  New  York  In  trust, 
to  keep  each  as  a  separate  fund  and  pay 
over  in  semiannual  payments  "the  net  amount 
of  the  increase,  Income,  profits  and  Interest" 
of  one  of  them  to  her  daughter,  Mary  F., 
during  her  lif^  with  remainder  over  to  oQi- 
ers  at  her  decease,  and  "the  net  Increase,  In- 
come, profit  and  interest"  of  the  other  In 
semiannual  payments  to  her  son  William  D. 
during  his  life,  with  remainder  over  to  oth- 
ers at  his  death.  The  remaining  two-fifths 
were  given  absolutely  to  her  sons  Henry  A. 
and  Nathaniel  W.,  one  to  each.  The  two  ' 
sons  last  named  were  made  executors,  and 
they  are  now  acting  In  that  capacity  and  as 
trustees  of  the  one-fifth  of  which  Russell  is 
a  life  beneficiary.  Tlie  Connecticut  Trust  & 
Safe  Deposit  Company  of  Hartford  has  suc- 
ceeded to  the  trust  which  the  Knickerbocker 
Trust  Company  originally  exercised.    All  of 
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the  lire  children  now  snnrlTe,  as  does  the 
grandchild  Julian. 

The  Adams  BzpresB  Company  Is  a  joint- 
stock  association  formed  and  existing  under 
the  laws  of  New  Tork,  and  having  Its  prin- 
cipal place  of  bnslness  In  New  York  City. 
Its  shares  of  stock,  of  which  there  are  120,- 
000  outstanding,  have  no  face  or  par  value, 
but  are  quoted,  bought,  and  sold  in  the  open 
market  as  If  they  had  a  face  value  of  |100 
each.  Prior  to  June  14,  1007,  neither  the 
company  nor  Its  board  of  managers  had  ever 
made  any  designation  or  separation  of  any 
part  of  its  assets  and  property  as  capital, 
surplus,  or  reserved  fund,  but  all  had  been 
kept  and  administered  as  a  whole.  June  14,  | 
1907,  the  board  of  managers  voted  "that  the 
capital  and  reserved  fund  of  the  association  { 
be  reduced  by  transferring  and  assigning 
bonds  and  stocks  belonging  to  the  associa- 
tion of  the  par  value  of  124,000,000  to  a  trus- 
tee to  hold  for  the  pro  rata  use  and  benefit 
of  the  shareholders  of  the  association  and 
'their  assigns,  and  by  Issuing  and  distribut- 
ing among  shareholders  distribution  bonds 
to  represent  their  distributive  share  of  said 
reduction  and  their  respective  interests  in 
the  stocks  and  bonds  so  transferred  and  as- 
signed." It  was  further  voted  that  the  pres- 
ident, secretary, '  and  trustees,  'In  order  to 
carry  out  said  reduction  and  distribution  of 
capital  and  reserved  fund,"  execute  and  de- 
liver to  the  Standard  Trust  Company  of 
New  York  a  certain  deed  of  trust,  and  deliv- 
er the  stocks  and  bonds  thereby  transferred 
and  assigned  to  it,  and  that  the  president  or 
vice  president  and  secretary  execute  "the 
distribution  bonds  of  the  association"  to  the 
amount  of  124,000,000  face  value  in  the  form 
prescribed  In  the  trust  deed,  and  issue  and 
deliver  to  each  stockholder  of  record  on  the 
closing  of  the  books  of  the  association  at 
3  p.  m.  Thursday,  June  27,  1007,  $200  face 
value  of  said  distribution  bonds  for  each 
share  standing  in  his  nama  The  directions 
of  this  vote  were  compiled  with  by  the  exe- 
cution and  delivery  to  said  trust  company  of 
a  certain  deed  of  trust,  the  delivery  to  it  of 
the  stocks,  bonds,  and  evidence  of  bidebted- 
ness  thereby  transferred  to  it  and  the  issue 
and  distribution  as  provided  of  the  amount 
of  bonds  therein  named.  These  bonds  were 
promises  to  pay  to  the  bearer  or  holder  the 
amouqt  specified  therein  in  the  ordinary  form 
of  such  instruments,  excepting  that  they  con- 
tained the  provision  that  they  should  not 
create  a  personal  liability  on  any  sharehold- 
er, oflacer,  manager,  or  trustee  of  the  com- 
pany as  a  partner  or  otherwise,  and  the  fur- 
ther provision  that  they  should  be  payable 
solely  out  of  the  securities  and  property  as- 
signed and  transferred  to  the  trust  company 
under  the  deed  of  trust,  or.  If  they  should 
prove  insufficient,  out  of  the  assets  of  the 
Adams  Express  Company.  Reference  was 
therein  made  to  this  deed  for  the  statement 
of  the  securities  and  property  assigned  and 
transferred  to  the  trustee  and  the  nature 


and  extent  of  the  security  and  rights  of  the 
holders  of  the  bonds. 

By  the  terms  of  the  deed  of  trust,  which 
recited  the  authority  of  the  board  of  mana* 
gers,  its  votes  in  the  premises,  and  the  form 
of  the  bond  determined  upon  by  it,  the  ex- 
press company  assigns,  transfers,  and  con- 
veys to  the  trust  company  as  trustee  certain 
stocks,  bonds,  and  evidences  of  Indebtedness 
fully  described  and  set  out.  It  is  stated  that 
this  is  done  and  the  Instrument  executed  in 
order  to  secure  payment  of  the  principal  and 
Interest  of  all  outstanding  bonds  to  be  issued 
as  provided  and  the  performance  and  observ- 
ance of  all  the  covenants  and  conditions  con- 
tained in  the  deed,  and  to  declare  the  terms 
and  conditions  upon  which  the  bonds  are  is- 
sued and  received.  The  trust  is  declared  to 
be  one  for  the  equal  and  proportionate  bene- 
fit and  security  of  all  holders  of  the  bonds 
and  their  coupons,  for  the  enforcement  of 
the  payment  thereof  according*  to  their  ten- 
or, and  to  secure  the  performance  and  ob- 
servance of  and  compliance  with  the  cove- 
nants and  conditions  of  the  Instrument  with- 
out preference,  priority,  or  distinction  in  fa- 
vor of  any  bond  or  bonds  over  others.  Then 
follow  numerous  provisions  fixing  the  terms 
and  tenor  of  the  bonds  to  be  Issued,  the 
manner  of  tbeir  issue  and  transfer,  and  the 
aggregate  amount  of  the  outstanding  issue, 
defining  the  nature  and  terms  of  the  trust 
created,  and  the  rights  and  powers  of  the 
parties  In  Interest  and  regulating  the  man- 
agement of  the  trust.  Of  these  only  those 
which  might  be  conceived  to  have  signifi- 
cance In  relation  to  the  questions  here  pre- 
sented need  be  noticed.  By  article  second 
of  this  part  of  the  deed  the  express  company 
"covenants  and  agrees  that  it  will  duly  pay 
or  cause  to  be  paid  to  every  holder  of  any 
bond  l&sued  hereunder  and  secured  hereby 
the  priziclpal  and  Interest  accruing  thereon 
in  gold  coin  of  the  United  States  of  America 
of  or  equal  to  the  present  standard  of  weight 
and  fineness  at  the  dates  and  rate  and  In 
the  manner  mentioned  In  said  bonds  or  in 
the  coupons  thereto  appertaining  according 
to  the  true  intent  and  meaning  thereof." 

Articles  fourth,  fifth,  sixth,  and  seventh 
embody  the  following  provisions : 

"Article  Fourth.  The  trustee  shall  receive 
and  collect  any  and  all  Interest,  Income,  divi- 
dends, and  profits  which  may  accrue  or  be 
declared  or  in  any  manner  become  due  and 
payable  on  said  securities  and  property  con- 
veyed and  transferred  to  it  as  aforesaid,  and 
shall  bold  and  apply  the  same  for  the  pay- 
ment of  any  Interest  then  due  or  accrued,  or 
accruing  up  to  the  next  succeeding  date  upon 
which  the  semiannual  interest  shall  be  pay- 
able on  the  bonds  secured  hereby,  and  any 
and.  all  excess  of  such  Interest.  Income,  divi- 
dends and  profits  so  collected  after  provid- 
ing for  the  payment  of  said  interest  on  all 
the  bonds  Issued  and  outstanding  hereim- 
der,  shall  be  paid  to  the  company  or  as  it 
may  direct;    but  If  said  interest,  income, 
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dividends  and  profits  be  Insufficient  to  pay 
any  accrued  interest,  the  company  shall 
forthwith  on  demand  pay  the  deficiency  to 
the  trustee  for  account  of  the  holders  of 
bonds  or  coupons.  The  trustee  shall  be  en- 
titled to  do  all  acts  and  take  all  steps  and 
proceedings  which  in  its  opinion  may  be  nec- 
essary or  proper  for  the  purpose  of  obtaining 
the  payment  or  collection  of  said  Interest, 
income,  dividend  aii4  profits,  and  shall  have 
full  power  and  authority  to  give  all  neces- 
sary receipts  and  acquittances  therefor;  but 
in  case  the  trustee  shall  not  take  such  action 
as  is  in  the  opinion  of  the  managers  or  trus- 
tees of  the  company  necessary  to  obtain  or 
enforce  the  payment  or  collection  of  said 
interest,  income,  dividends  and  profits  with 
all  reasonable  speed,  the  company  shall  be 
entitled,  at  Its  own  cost  and  expense,  to  talse 
such  action  in  the  name  of  the  trustee,  pro- 
vided it  shall  give  to  the  trustee  reasonable 
indemnity  against  any  liability  thereby  In- 
curred. 

"Article  Fifth.  The  legal  tiUe  to  the  se- 
curities and  property  now  or  hereafter  as- 
signed ^and  transferred  heretmder  shall  vest 
In  the  trustee  for  the  benefit  of  the  holders 
of  bonds  Issued  hereunder,  subject  to  the 
following  conditions:  When  the  principal 
of  said  bonds  becomes  due  and  payable,  the 
trustee  shall  sell  and  dispose  of  all  and 
singular  the  said  securities  and  property,  In 
the  manner  herein  provided,  and  distribute 
all  the  proceeds.  Including  any  surplus  real- 
ized over  the  amount  due  for  principal  and 
Interest  of  said  bonds,  as  provided  In  article 
sixth  hereof,  after  first  reimbursing  the  com- 
pany any  amount  paid  by  It  on  account  of 
the  principal  of  any  said  bonds  or  coupons. 
The  trustee  shall  Invest  and  reinvest  the  se- 
curities and  property  or  proceeds  thereof 
held  hereunder  as  the  trustees  of  the  com- 
pany shall  from  time  to  time  direct  in  wrIt-~ 
Ing,  and  said  trustees  may  at  any  time  re- 
quire the  sale  of  any  securities  or  property 
held  hereunder  and  the  Investment  of  the 
proceeds  thereof  in  any  other  securities  or 
property  of  the  description  hereinafter  stat- 
ed in  this  article  as  they  may  from  time  to 
time  designate.  The  trustees  shall  from 
time  to  time,  on  demand  of  the  trustees  of 
the  company,  release  from  the  lien  of  this 
Indenture  and  deliver  to  them,  or  upon  their 
order,  any  of  the  securities  which  may  at 
the  time  be  held  hereunder,  upon  the  deposit 
with  the  trustee,  in  exchange  therefor,  of 
scurlties,  shares,  bonds,  notes  or  obligations 
of  any  corporation  or  association,  which  shall 
then  have  a  market  value,  or,  in  case  of  the 
deposit  of  bonds  Issued  hereunder,  a  face 
value,  equal  to  the  value  of  the  securities  or 
property  so  released  and  delivered,  as  stated 
in  the  schedule  of  values  delivered  to  the 
trustee  simultaneously  with  this  Indenture, 
or  in  respect  of  securities  hereafter  deliver- 
ed equal  to  their  market  value  at  the  time 
of  such  delivery  to  the  trustee,  or  secured 
by  eollateral  liaving  such  valua    The  securi- 


ties to  be  deposited  with  the  trustee  and» 
this  article  In  exchange  for  securities  there- 
tofore on  deposit  shall  be  •  *  •  [here 
their  character  is  stated].  At  the  time  of 
depositing  with  the  trustee  any  securities  as 
provided  In  this  article,  other  than  bonds  is- 
sued hereunder,  the  company  shall  deliver 
to  the  trustee,  together  with  such  securities, 
a  certificate  signed  by  the  trustees  of  the 
company  stating  and  certifying  the  follow- 
ing: (1)  The  market  value  of  the  securities 
so  deposited  or  of  the  securities  held  as  col- 
lateral for  any  note  or  other  obligation  so 
deposited.  (2)  That  the  association  or  cor- 
poration Issuing  the  shares  or  liable  upon 
the  bonds  or  other  obligations  so  deposited 
or  held  as  collateral,  or  in  which  the  securi- 
ties deposited  or  held  as  collateral  represent 
shares  or  interests.  Is  in  their  opinion  sol- 
vent, and  that  no  default  known  to  them  ex- 
ists In  the  payment  of  any  principal;  interest 
or  dividends  of  or  upon  any  of  such  securi- 
tlea  (3)  That  the  trustees  of  the  company 
have  authorized  the  deposit  of  such  securi- 
ties with  the  trustee  hereunder  and  the  exe- 
cution and  delivery  of  such  certificate  to 
the  trustee.  The  trustee  shall  accept  sucli 
certificates  as  conclusive  evidence  of  the 
market  value  of  the  securities  dq)osited  or 
held  as  collateral,  for  the  purpose  of  this 
article  and  of  exchange  for  securities  and 
property  theretofore  deposited,  and  that  the 
securities  mentioned  in  the  certificates  may 
be  properly  deposited  with  the  trustee  un- 
der the  provisions  of  this  indenture.  No 
certificate  shall  be  required  in  connection 
with  the  deposit  under  this  article  of  bonds 
issued  hereunder,  except  that  the  trustees 
of  the  company  have  authorized  their  de- 
posit. 

"Article  Sixth.  In  case  default  shall  be 
made  in  the  payment  of  any  Interest  on  any 
of  the  bonds  Issued  hereunder  and  secured 
hereby,  as  and  when  such  interest  shall  be- 
come due  and  payable,  and  such  default  shall 
continue  six  months,  or  in  case  default  shall 
be  made  in  performing  or  complying  with  any 
covenant  or  condition  herein  required  to  be 
performed  or  complied  with  by  the  company, 
and  such  default  shall  continue  for  six 
months  after  the  trustee  shall  have  made 
demand  In  writing  upon  the  company,  its 
successors  or  assigns,  to  perform  or  comply 
with  the  same,  or,  in  case  default  shall  be 
made  in  the  payment  of  the  principal  bf  any 
of  said  bonds,  when  the  same  shall  mature  or 
otherwise  become  payable,  then  and  In  any 
and  every  such  case,  the  trustee  shall  be  en- 
titled to  sell,  and  upon  the  request  in  writ- 
ing of  the  holders  of  twenty-five  per  cent 
In  amount  of  bonds  then  outstanding,  it  shall 
be  the  duty  of  the  trustee  to  sell,  the  securi- 
ties and  property  transferred  and  conveyed 
to  it  hereunder.  •  •  *  Upon  making  any 
sale  under  any  such  default,  or  in  case  all 
or  any  of  the  said  securities  and  property 
shall  be  sold  and  the  security  hereby  created 
for  the  benefit  of  the  bondholders  be  eo- 
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forced  pursuant  to  Judicial  proceedings,  then 
and  In  such  event  the  principal  of  all  the 
bonds  which  shall  have  been  Issued  and  shall 
then  be  outstanding,  hereunder  shall,  forth- 
with, become  due  and  payable,  with  the  in- 
terest then  accrued  and  unpaid,  anything  In 
the  said  bonds  to  the  contrary  notwith- 
standing. •  •  »  The  proceeds  of  such  sale 
or  sales  by  the  trustee,  or  pursuant  to  Judi- 
cial proceedings,  shall  be  applied,  first,  to  the 
payment  of  the  costs  and  expenses  of  such 
sale,  including  a  reasonable  compensation  to 
the  trustee,  its  agents,  attorneys  and  counsel, 
and  all  exi)ense8,  liabilities  and  advances 
made  or  Incurred  by  the  trustee  in  managing 
and  maintaining  the  trust  hereby  created, 
and  the  residue  shall  be  distributed  pro  rata 
among  the  holders  of  the  said  bonds  then 
outstanding. 

"Article  Seventh.  In  case  default  shall  be 
made  in  the  payment  of  any  Interest  on  any 
of  said  bonds  secured  hereby,  as  and  when 
such  Interest  shall  become  due  and  payable, 
and    such    default    shall    continue   for    six 
months,  or  in  case  default  shall  be  made  in 
performing  or  complying  with  any  covenant 
or  condition  herein  required  to  be  performed 
or  complied  with  by  the  company,  and  such 
default  shall  continue  for  six  months  after 
the  trustee  shall  have  made  demand  in  writ- 
ing upon  the  company,  its  successors  or  as- 
signs, to  perform  or  comply  with  the  same, 
then,  and  in  any  and  every  such  case,  the 
trustee  may,  by  notice  in  writing  served  up- 
on the  company.  Its  successors  or  assigrns, 
declare  due  the  principal  of  all  of  said  bonds, 
issued  under  this  indenture,  and  the  same 
shall  thereupon  become  and  be  Immediately 
due  and  payable,  together  with  accrued  and 
unpaid  Interest  up  to  the  date  of  such  decla- 
ration.    In  case  of  any  such  default  con- 
tinuing  for  the  period  of   six   months,   as 
aforesaid,  It  shall  be  the  duty  of  the  trustee, 
upon  the-request  In  writing  of  the  holders  of 
a  majority  in  interest  of  the  bonds  secured 
hereby,  and  at  the  time  outstanding,  so  to 
declare  the  principal  of  said  bonds  due  and 
payable,  and  to  give  notice  thereof,  as  afore- 
said, or  to  refrain  from  making  such  dec- 
laration upon  such  terms  and  conditions  as 
such  holders  shall  deem  proper;    and  such 
holders  may  In  like  manner  annul  or  reverse 
any  declaration  already  made  by  the  trustee, 
anything   herein   to   the   contrary   notwith- 
standing, provided,  however,  that  the  com- 
pany. Its  successors  or  assigns,  shall  not  on 
the  faith  of  such  declaration  have  deposited 
the  whole  amount  due  on  said  bonds  with 
the  trustee  in  trust  to  pay  the  same.    The 
action  of.  the  trustee,  in  enforcing  and  pro- 
tecting the  rights  of  the  bondholders  here- 
under, shall  at  all  times  be  subject  to  the 
direction  and  control  of  the  holders  of  a 
majority  In   amount  of  the   bonds   hereby 
secured,    and   then    outstanding;    and    such 
holders  of  a  majority  In  amount  of  said  bonds 
shall  at  all  times  have  power,  by  an  Instru- 
ment In  writing,  executed  and  delivered  to 


the  trustee,  to  direct  the  trustee  to  waive  any 
default  of  the  company  hereunder  (except 
in  the  payment  of  the  principal  of  said  bonds 
or  any  of  them,  when  due  at  maturity),  and 
any  or  aU  rights  resulting  therefrom,  upon 
such  terms  as  may  be  directed  by  the  majori- 
ty In  such  writing,  shall  be  binding  upon  the 
trustee  and  all  the  bondholders.    »    •    •  " 

By  the  eighth  article  the  trust  company 
is  required  to  give  to  the  express  company 
Its  pdwer  of  attorney  and  proxy  irrevocable 
to  vote  upon  all  shares  of  stock  In  the  trust 
fund  at  all  corporate  meetings  and  upon  all 
bonds  so  held  at  all  meetings  of  bondholders 
until  the  security  of  the  Instrument  should 
become  enforceable  or  the  securities  and 
property  held  nnder  the  trust  should  have 
been  sold. 

By  the  ninth  article  It  is  stipulated  that 
the  rights  secured  to  the  holders  of  the 
bonds  and  coupons  "shall  exclude  and  be  in 
lieu  of  and  exclusive  of  any  and  all  right  to 
enforce  any  individual  liability  as  against 
any  present  or  future  shareholder,  officer, 
manager  or  trustee  of  the  company  by  reason 
or  in  respect  of  said  bonds  or  coupons  or 
this  Indenture,  or  on  account  of  the  issue  or 
execution  thereof  or  of  any  Judgment  there- 
on, and  that  said  bonds  and  coupons  shall  be 
payable  solely  out  of  the  securities  and  prop- 
erty assigned  and  transferred  to  the  trustee 
hereunder,  or,  if  they  prove  Insufficient,  out 
of  the  assets  of  the  company ;  and  said  hold- 
ers of  said  bonds  and  coupons  and  their 
transferees,  waive  and  release  all  claim  to 
any  personal  liability  of  the  shareholders,  of- 
ficers, managers  or  trustees  of  the  company, 
said  bonds  and  coupons  being  executed  and 
issued  on  that  express  condition." 

The  remaining  articles  provide  for  the  res- 
ignation or  removal  of  the  trustee  and  vari- 
ous matters  of  procedure  In  the  management 
of  the  trust,  which  possesses  no  present  Im- 
portance, except  the  following:  "The  trustee 
may  be  removed  at  any  time  by  an  Instru- 
ment In  writing  under  the  hands  of  three- 
fourths  in  amount  of  the  holders  of  the  bonds 
hereby  secured  and '  then  outstanding ;  but 
no  sach  removal  shall  be  made  before  de- 
fault hereunder  without  the  written  consent 
of  the  company.  •  •  •  Anything  In  this 
indenture  contained  to  the  contrary  notwith- 
standing, the  holders  of  a  majority  In  amount 
of  the  bonds  hereby  secured  and  outstand- 
ing shall  have  the  right  from  time  to  time,  if 
they  so  elect  and  manifest  such  election  by- 
an  instrument  In  writing  executed  and  deliv- 
ered to  the  trustee,  to  direct  and  controli 
the  method  and  place  of  conducting  any  and. 
all  proceedings  for  any  sale  of  the  securities.' 
and  property  covered  hereby  or  any  other 
action  or  proceeding  hereunder.  '  The  trustee- 
shall  be  entitled  to  reasonable  compensation, 
of  all  services  rendered  by  it  In  the  execution 
of  the  trusts  hereby  created,  which  compen- 
sation, as  well  as  Its  reasonable  expenses  nec- 
essarily Incurred  hereunder,  the  company- 
agrees  to  pay  and  the  trustee  shall  hare  a 
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Hen  therefor  upon  the  aecurltlea  and  proper- 
ty held  by  It  hereunder." 

The  stocks,  bonds,  and  evidences  of  indebt- 
edness which  passed  under  this  deed  were 
acquired  by  the  express  company  from  time 
to  time  from  the  excess  of  its  receipts  over 
Its  disbursements  and  from  the  income  of 
stocks  and  bonds  owned  by  it,  and  ccmsUtuted 
assets  which  had  not  been  set  aside  or  de- 
voted to  any  particular  purpose  or  fund. 
Pursuant  to  the  votes  and  action  above  out- 
lined, the  executors  of  Mrs.  Bishop's  will  re- 
ceived $40,000  face  value  of  these  bonds.  Oc- 
tober 14,  1907,  they  filed  an  administration 
account,  in  which  they  charged  themselves 
with  them  in  addition  to  the  amount  of  the 
original  inventory  of  the  estate,  and  also 
with  the  dividends,  interest.  Income,  and  oth- 
er i^eceipts  of  the  estate  to  date.  This  ac- 
count, after  notice  to  the  children,  Russell, 
Mary,  and  William,  and  to  the  Knickerbocker 
Trust  Company,  was  heard,  approved,  and  ac- 
c^ted  by  the  court  of  probate  on  October  18, 
1907.  None  of  the  parties  in  Interest  who 
were  of  legal  age,  as  all  of  Mrs.  Bishop's  chil- 
dren, were,  Interposed  any  objection  to  the 
acceptance  of  this  account,  which  was  filed  to 
comply  with  the  laws  of  the  state  with  re- 
gard to  the  taxes  Imposed  upon  the  estates 
of  deceased  persons,  but  this  absence  of  ob- 
jection was  upon  the  understanding  and 
agreement  between  them  that  the  questions 
now  presented  were  to  be  presented  to  the 
superior  court  for  determination,  and  that  the 
rights  of  the  parties  were  not  to  be  preju- 
diced by  either  the  acceptance  of  the  account 
or  the  failure  of  the  parties  to  appeal  there- 
from. About  December  1,  1907,  the  execu- 
tors received  $800  as  six  months'  Interest  on 
the  bonds  which  they  now  held  pending  the 
advice  of  the  superior  court  Mrs.  Bishop's 
estate  Is  amply  Su£3clent  to  pay  all  debts  and 
expenses  of  administration  without  a  resort 
to  said  bonds  or  Interest  On  or  about  Janu- 
ary 28,  1908,  the  executors,  pursuant  to  the 
direction  of  the  will,  filed  in  the  court  of  pro- 
bate a  division  and  distribution,  in  part,  of 
the  assets  of  the  estate,  setting  out  stocks, 
bonds,  and  cash  In  five  shares  as  provided 
in  the  will,  each  share  being  $126,480.16  in 
value,  and  in  this  distribution  they  set  out 
and  distributed  among  other  securities  cer- 
tain of  the  said  bonds,  $10,000  In  face  value, 
to  the  Connecticut  Trust  &  Safe  Deposit  Com- 
pany as  trustee  for  the  defendant'  William 
D.  Bishop;  certain  others  in  equal  face 
amount,  to  said  trust  company  as  trustee  for 
the  defendant  Mary  F.  Bishop,  and  an  equal 
amount  to  Nathaniel  W.  Bishop  and  to  Henry 
A.  Bishop.  The  distributions  to  the  trust 
company  in  the  case  of  both  the  William  D. 
and  Mary  F.  Bishop  funds  have  appended  to 
them  the  following  note.  "Less  10  $1,000 
Adams  Express  Company  Collateral  Trust  4i 
distribution  gold  bonds  of  1907 ;  due  June 
1,  1947;  Interest  June  and  December;  held 
pending  decision  of  the  courts  as  to  whether 
prlaclpal  or  income,  $8,550.00."    These  bonds 


are  now  in  the  hands  of  the  executors.  In 
the  share  set  out  to  the  fund  of  which  Bus- 
sell  is  a  life  beneficiary  no  bonds  of  t&e  ex* 
press  company  are  included.  This  distribu- 
tion does  not  designate  any  of  the"  property 
described  therein,  either  as  part  of  the  prin- 
cipal of  said  trusts  or  as  part  of  the  Income 
thereof  or  of  said  estate,  and  the  same  was 
received  and  filed  by  the  court  of  probate 
without  notice  to  any  of  the  parties  in  inter- 
est being  marked  by  said  court:  "Return  of 
Partial  Distribution.  Return  accepted  Jany. 
28,  1908." 

Prior  to  the  votes  of  June  14,  1907,  the 
stock  of  the  express  company  had  a  market 
value  of  from  $275  to  $300  a  share.  Imme- 
diately after  June  27,  1907,  when  the  right  to 
share  In  the  bond  issue  became  aparted  from 
the  stock,  the  market  value  of  the  shares  de- 
clined to  about  $150  a  share.  In  the  admin- 
istration account  filed  October  14,  1907,  aa 
stated,  the  executors  credited  themselves 
with  $1,281.27,  being  the  amount  of  the  suc- 
cession and  transfer  tax  laid  and  collected 
by  the  state  of  New  York;  the  same  being  a 
tax  assessed  at  1  per  cent  upon  the  net  val- 
ue of  all  the  property  of  the  estate  subject  to 
such  tax,  to  wit,  $128,126.95,  and  being  laid 
and  collected  with  reference  to  the  interest 
of  all  of  Mrs.  Bishop's  children  and  said 
grandchild,  Julian,  as  beneficiaries  under  her 
wlU.  All  of  them  were  in  the  same  class  and 
degree  of  relationship  according  to  the  law 
of  New  York,  and  said  tax  was  laid  as  a  sin- 
gle assessment  In  the  amount  named,  against 
all  of  said  property  In  the  aggregate,  with- 
out division  or  discrimination,  by  reason  of 
the  fact  that  the  interests  of  the  two  first 
named  -were  in  fee  simple  and  of  the  others 
for  life  only.  Tbey  also  credited  themselves 
with  the  sum  of  $1,405.37,  a  sum  paid  to  the 
city  of  Bridgeport  as  taxes  upon  the  list  of 
1906  upon  real  estate  of  the  deceased  locat- 
ed therein,  and  payable  April  1,  1907.  Upon 
the  recommendation  of  the  board  of  directors 
of  the  Westinghouae  Air  Brake  Company 
made  at  a  meeting  on  September  11,  190S, 
and  the  approval  of  its  stockholders  at  a 
meeting  on  December  3,  1907,  the  board  of 
directors  on  December  11,  1907,  declared  a 
stock  dividend  of  25  per  cent,  payable  in  the 
stock  of  the  company  January  31,  1906,  to 
stockholders  of  record  December  31,  1907. 
Pursuant  to  this  vote,  the  executors  received 
on  or  about  January  31,  1908,  106  shares  of 
the  capital  stock  of  said  company,  and  they 
have  since  delivered  the  same  to  the  distribu- 
tees of  the  original  426  shares  (tf  that  stock 
in  the  distribution  of  January  28,  1908,  In 
proportion  to  the  number  of  said  shares  then 
distributed  to  each,  so  that  to  4  of  the  dis- 
tributees 25  shares  each  of  the  new  Issue 
were  given,  and  to  the  fifth,  that  in  whldi 
Russell  had  a  life  interest,  only  6%  shares 
were  given. 

William  B.  Boardman,  for  William  D.  and 
Russell  T.  Bishop.     Arthur  M.  Marsh,   for 

Natala  W.  Bishop  and  others.    WllUam  A. 
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Bedden,  tm  Jnliaa  T.  BiBbop.     Artlrar  P. 
Btone,  tor  Maiy  F.  Bishop. 

PKENTICE,  J.  (after  stating  the  facts  as 
above).  Mary  F.  Bishop,  as  the  life  benefici- 
ary of  one  of  the  trusts  created  by  her  moth- 
or's  will  in  a  one-fifth  share  of  the  latter's 
estate,  claims  to  be  entitled  to  receive  In  her 
own  right  one-fifth  of  both  the  Adams  Ex- 
press Company  bonds  and  the  Westinghouse 
Air  Brake  Company  stock  which  came  Into 
the  hands  of  the  executors  as  original  Issues, 
whether  or  not  they  are  to  be  regarded  as 
Income  of  the  testatrix's  estate  In  that  sense 
which  would  entitle  them  as  life  tenants  to 
share  In  tbdr  division.  William  D.  Bishop, 
the  life  beneficiary  of  the  trust  similarly  cre- 
ated In  another  one-flfth,  asserts  a  like  claim. 
These  two  join  with  the  cestnis  que  trust  un- 
der the  third  trust  created  by  the  will  In  as- 
serting that  the  express  company  bonds  are 
to  be  regarded  as  income  of  the  testatrix's 
estate  in  which  they  are  entitled  to  share 
pursuant  to  the  trust  provisions  of  the  will 
regulating  the  appropriation  of  Income. 

The  first  of  these  two  claims  rests  solely 
upon  the  language  of  the  will,  which  In  the 
case  of  the  two  life  beneficiaries  first  men- 
tioned provides  that  the  trustee  in  the  one 
pay  over  to  the  life  tenant  "the  net  amount 
of  the  increase,  income,  profits  and  Interest" 
of  the  share,  and  in  the  other  "the  net  In- 
crease, Income,  profits,  and  Interests."  An 
examination  of  the  will  shows  that  the  tes- 
tatrix In  seven  different  places  In  it  used 
language  descriptive  of  the  interest  of  life 
tenants,  and  that  five  dlfTerent  forms  of  ex- 
pression were  employed  by  her  for  that  pur- 
pose. Twice  It  Is  simply  "Income";  twice 
"net  Income  and  profits";  once  "net  income, 
profits  and  Interest";  and  once  each  the 
phrases  already  recited.  In  the  directions 
to  the  executors  as  trustees,  they  are  di- 
rected to  collect  "the  Income,  profits  and  In- 
terest" of  the  fund  in  their  hands.  In  those 
to  the  Knickerbocker  Trust  Company  it  Is 
directed  to  collect  "the  increase,  Income,  prof- 
Its,  and  Interest"  In  the  case  of  each  of 
the  two  trusts  In  question  In  respect  to 
which  the  more  extended  phraseology  Is 
nsed,  the  testatrix  describes  that  which  is 
l^veni  to  the  life  tenants  as  "the  life  use" 
of  the  trust  fund.  The  testatrix's  general 
scheme  for  the  bestowment  of  her  bounty 
evidences  a  distinct  purpose  to  treat  her  five 
children  and  their  dilldren  with  equality,  ex- 
cept ao  far  as  she  was  led  to  create  ordi- 
nary trusts  with  respect  to  two  of  them  and 
a  spendthrifth  trust  with  respect  to  a  third, 
^ritb  the  natural  Incidents  of  such  trusts. 
Wolfe  T.  Hatheway,  81  Conn.  181,  70  Atl.  645. 
it  is  thus  evident  from  the  will  that  the  tes- 
tatrix used  the  differing  forms  of  expression 
noticed  with  no  Intent  to  create  preferences 
or  to  discriminate  between  the  several  life 
baiefidatles,  and  that  whichever  of  the  for- 
mnlee  she  used  to  express  her  meaning  she 
thereby  Intended  to  oompffehend  Income  as  I 


dlstlngalshed  from  principal,  and  that  on- 
ly. The  life  tenants  place  special  emphasis 
iiI>on  the  use  of  the  word  "increase."  In 
Brlnley  v.  Grou,  ISO  0(»m.  68^  77.  47  An. 
Rep.  618,  we  said  that  the  phrase  "the  rents, 
dividends,  increase  and  income"  meant  no 
more  in  the  will  in  litigation  than  Incoma 
The  same  la  equally  true  of  the  language 
here  used. 

The  second  claim  resolves  Iteelf  into  two 
propositions,  to  wit:  (1)  That  the  life  benefi- 
ciaries under  each  trust  are  entitled  to  the 
benefit  of  one-flfth  of  the  net  income  of  the 
testatrix's  estate  from  the  time  of  her  de- 
cease; and  (2)  that  the  express  company  dis- 
tribution partook  of  the  character  of  what  is 
called  a  cash  dividend,  and  is  therefore  to 
be  regarded  as  Income.  "It  Is  well  settled 
In  this  Btete,  as  It  is  in  many  other  Jurisdic- 
tions, that  where  there  is  a  bequest  of  the 
whole  or  of  an  aliquot  part  of  the  residue  of 
an  estate  to  a  legatee  for  life,  remainder 
over,  and  no  time  Is  fixed  by  the  will  for  the 
commencement  of  such  life  use,  the  legatee 
is  entitled  to  the  use  or  Income  of  the  clear 
residue  so  bequeathed,  as  the  same  may  at 
last  be  ascertelued,  to  be  computed  from  the 
death  of  the  testetor."  Webb  v.  Lines,  77 
Conn.  51,  58,  58  Atl.  227;  Bancroft  v.  Secu- 
rity Co.,  74  Conn.  218,  222,  60  Atl.  735;  Law- 
rence T.  Security  Co.,  56  C<mn.  423,  439,  16 
Atl.  406,  1  L.  B.  A.  342;  Bartlett  ▼.  Slater, 
63  Conn.  102,  106,  22  AU.  678,  65  Am.  Rep. 
73.  This  will  contains  no  express  provision 
upon  the  subject  If  any  time  other  than 
that  of  the  testatrix's  decease  Is  fixed  by 
,lt  as  that  from  which  Income  for  the  ben- 
efit of  life  beneficiaries  is  to  be  computed, 
it  results  by  Implication  from  the  facto  that 
the  executors  were  directed  to  divide  the 
estate  as  soon  after  the  testetrix's  decease 
as  might  be  conveniently  and  lawfully  don^ 
that  shares  thus  ascertolned  were  given  to 
the  several  trustees,  and  that  it  was  either 
the  Income  thereof  or  sums  set  out  of  such 
Income  which  the  trustees  were  either  re- 
quired or  pomltted  to  pay  to  the  cestuis 
que  trust  That  these  matters  are  not  suf- 
ficient to  raise  an  implication  of  a  direction 
contraiy  to  the  general  rule  stated  clearly 
appears  from  the  consideration  given  to  this 
subject  in  Bancroft  v.  Security  Co,  74  Conn. 
218,  222,  60  Atl.  736.  The  life  beneficiaries 
are  ther^ore  right  in  this  branch  of  their 
claim. 

Preliminary  to  the  question  Involved  In 
the  second  proposition  Is  one  as  to  the  char- 
acter of  the  express  company.  It  was  organ- 
ized in  1864  under  the  stotote  laws  of  New 
Yortc  as  a  Joint-stock  association.  It  Is  an 
association  of  Individuals  in  the  nature  of  a 
partnership  and  possessing  the  element  of 
personal  liability.  The  courts  of  New  York 
have  ai^arently  had  dlfilcnlty  bi  defining  the 
exact  status  and  character  of  associations 
similarly  organized.  They  have,  however, 
said  that  almost  the  full  measure  of  corpo- 
rate attributes  has  been  bestowed  upon  them ' 
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until  the  difference,  if  tbere  be  one,  is  ob- 
scure, elusive,  and  difficult  to  see  and  de- 
scribe. People  V.  Coleman,  133  N.  T.  625,  30 
N.  E.  1150;  People  v.  Wemple,  117  N.  Y. 
1S6,  22  N.  B.  1046,  6  L.  R.  A.  303.  In  Lock- 
wood  V.  Weston,  61  Conn.  211,  215,  23  Atl. 
9,  we  said  of  tbe  shares  of  stock  of  similar 
associntlona  that,  for  all  practical  purposes 
and  so  far  as  the  question  of  taxation  is  con- 
cerned, we  were  of  the  opinion  that  they 
sbonid  be  considered  and  treated  as  if  they 
were  shares  of  stock  In  private  corporations. 
The  same  Is  equally  true  of  the  shares  held 
by  the  stockholders  of  the  Adams  Express 
Company  as  representing  their  interests  in 
the  assets  of  the  association,  and  as  defin- 
ing their  relation  to  them  and  their  rights 
resulting  from  the  incidents  of  its  manage- 
ment in  BO  far  as  any  question  here  present- 
ed is  concerned.  The  association  has  prop- 
erty devoted  to  and  utilized  In  the  conduct 
of  its  business  which  serves  as  its  capital, 
and  Is  called  Its  capital,  although  the  pre- 
cise amount  of  it  may  not  be  easily  ascer- 
tainable. The  managers  are  authorized  to 
declare  dividends  out  of  the  profits  to  such 
extent  as  they  may  from  time  to  time  de- 
termine. There  is  no  question  about  the  ex- 
istence of  assets  which  would  have  justified 
the  division  to  the  shareowners  of  $24,000,- 
000  out  of  accumulated  profits,  and  without 
encroaching  upon  anything  which  could  be 
called  its  capital  fund. 

The  only  question  Is  whether  such  a  divi- 
sion and  distribution  was  made  as  to  entitle 
life  l>eneficiarles  to  its  fruits.  Into  Its  de- 
termination tbere  can  enter  no  factor  aris- 
ing from  tlie  peculiar  character  of  the  com- 
pany to  differentiate  the  situation  in  any  es- 
sential particular  from  that  which  would  be 
presented  were  it  a  true  corporation.  D'Ooge 
V.  Leeds,  170  Mass.  558,  57  N.  B.  1025.  The 
general  rule,  subject,  perhaps,  to  possible  ex- 
ceptions, is  that  persons  having  a  right  to 
the  income  of  trust  funds  Invested  In  stocks 
are  entitled  to  the  enjoyment  of  those  divi- 
dends declared  by  the  directors  of  the  re- 
spective corporations  which  partake  of  the 
character  of  cash  dividends,  not  Including, 
however,  those  which  may  be  so  declared  in 
tl>e  process  of  liquidation  or  reduction  of 
capital,  and  that  their  rights  are  limited  to 
such  dividends.  Smith  v.  Dana,  77  Conn. 
64a  548,  556,  557,  60  Atl.  117,  69  L.  R.  A. 
76,  107  Am.  St.  Rep.  61;  Boardman  v.  Mans- 
ileld,  79  Conn.  634»  637,  «6  AO.  169,  12  L.  R. 
A.  (N.  S.)  793,  118  Am.  St  Rep.  178.  "Cash 
dividends,"  as  that  term  is  applied  in  this 
connection,  include  all  distributions  of  the 
surplus  assets  of  a  corporation,  whether  the 
same  be  In  the  form  of  cash  or  property, 
which  are  made  to  shareholders  pro  rata 
through  the  medium  of  dividend  declarations 
In  such  manner  that  the  assets  so  distributed 
•re  aparted  from  the  body  of  the  assets  of 
the  corporation  to  become  the  property  of 
the  shareholders,  and  thus  pass  out  of  the 
dominion  and  control  of  the  corporation  Into 


that  of  the  shareownem  Boardman  v. 
Mansfield,  79  Conn.  634.  039,  66  Atl.  169,  12 
L.  R.  A.  (N.  S.)  793,  118  Am.  St  Rep.  178; 
Green  v.  Bisseli,  79  Conn.  547,  652,  65  Atl. 
1056,  8  L.  R.  A.  (N.  S.)  1011,  118  Am.  St 
R^.  156.  In  the  present  case  what  the 
stockholders  received  in  hand  was  the  bonds 
of  the  corporation — its  obligations,  therefore, 
and  not  its  assets.  A  money  dividend  de- 
clared creates  a  debt  Beers  v.  Bridgeport 
Spring  Co.,  42  Conn.  17,  26.  It  is  quite  pos- 
sible, therefore,  that  It  would  not  necessarily 
militate  against  the  validity  of  a  cash  divi- 
dend declaration  that  It  provided,  as  an  in- 
ddpnt  of  it,  for  the  issue  of  evidences  of 
Indebtedness,  provided  that  proper  conditions 
and  limitations  were  observed.  It  Is  unnec- 
essary, however,  for  the  purposes  of  this 
case,  to  determine  this  question,  or  to  at- 
tempt to  formulate  the  principles  applica- 
ble to  such  a  situation,  since  the  conditions 
and  limitations  which  most  attend  any  such 
transaction  in  order  that  its  character  as  a 
cash  dividend  declaration  may  be  preserved 
are  here  palpably  absent  Such  a  dividend 
by  a  corporation  can  be  declared  out  of  sur- 
plus assets  only.  It  will  not  be  permitted  to 
reach  the  capital.  Davenport  v.  Lines,  73 
Conn.  118,  128,  44  Atl.  17;  Smith  v.  Dana, 
77  Conn.  543,  553,  60  Atl.  117,  69  L.  R.  A. 
76,  107  Am.  St  Rep.  51.  The  authority  of 
the  managers  of  this  company  Is  expressly 
limited  to  the  declaration  of  dividends  out  of 
profits,  and  no  one  would  venture  to  assert 
that  their  right  to  distribute  all  the  assets 
of  the  association  in  the  form  of  dividends 
declared  greater  than  that  of  corporation  di- 
rectors to  do  the  same  thing.  The  bonds  is- 
sued to  the  stockholders  are  its  unlimited  ob- 
ligations. As  such,  they  are  a  diarge  upon 
all  the  assets  of  the  company.  Their  holders 
are  empowered,  in  case  of  need,  to  exhaust 
Its  entire  property  in  their  satisfaction,  leav- 
ing the  shareholders  nothing  to  give  value  to 
their  stock.  Clearly  a  distribution  of  income 
or  profits  cannot  be  made  to  embody  sndi 
contingencies,  and  as  clearly.  If  it  could,  some 
adjustment  of  accepted  principles  would  l>e 
necessary  to  protect  the  rights  of  remainder- 
men against  those  of  life  tenants. 

But  the  life  tenants  contend  that  tbe  Ix>nds 
are  only  one  feature  of  a  larger  transaction, 
which  must  be  looked  at  and  judged  as  a 
whole.  And  they  say  that  when  the  ac- 
tion of  the  company  which  involved  the  is- 
sue of  the  l>onds  as  one  of  its  Incidents  la 
examined  in  its  entirety,  and  with  a  cor- 
rect appreciation  of  the  Interrelation  of  the 
bonds  and  their  collateral,  and  of  the  rights 
of  the  parties  created  by  the  trust  Inden- 
ture, it  will  be  found  that  it  presents  all 
the  essential  characteristics  of  a  distribu- 
tion of  surplus  assets  such  as  satisfies  tlie 
requirements  of  a  cash  dividend.  Certain 
of  the  provisions  of  the  tnist  Instrument 
are  pointed  out  in  sunport  of  this  position. 
The  remalnderrmen,  on  the  other  hand,  in- 
dicate several  of  Its  features  as  affording  & 
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demonstration  that  no  asset  of  the  company 
has  been  set  out  to  become  the  property  of 
shareholders,  and  so  apart  from  Its  general 
assets  as  to  pass  ont  of  Its  dominion  and  con- 
trol Into  that  of  the  shareholders.  They  In- 
sist that  under  the  agreement,  there  is  no 
Item  of  the  company's  assets  concerning 
which  It  can  be  affirmed  that  shareholders' 
now  have  or  ever  will  have  any  control  over 
It  or  property  In  It,  or  now  have  or  ever  will 
have  a  right  to  the  proceeds  of  its  sale  either 
directly  or  indirectly.  It  requires  no  very 
careful  examination  of  the  trust  deed  to  ap- 
preciate the  force  of  this  contention.  But 
there  is  no  occasion  to  piursue  the  line  of 
inquiry  thus  suggested  and  thus  cumulate 
reasons,  since  It  Is  clear  that  .there  Is  noth- 
ing in  the  deed  which  serves  to  qualify  or 
limit  that  provision  of  the  bonds  already  no- 
ticed which  makes  them  payable  in  case  of 
need  out  of  any  of  the  company's  assets  and 
thus  a  contingent  charge  upon  all  such  as- 
sets down  to  the  last  penny  of  them.  This 
condition  being  present,  it  cannot  be  said 
that  the  compjiny's  action  which  brought  the 
bonds  Into  the  hands  of  the  stoclcholders  was 
one  in  the  nature  of  die  declaration  of  a  cash 
dividend. 

Counsel  for  the  remaindermen  have  at- 
tempted to  fix  the  character  of  the  transac- 
tion. It  is  suggested  that  It  constituted 
either  a  reduction  of  capital,  and  a  return 
of  a  part  thereof  to  the  stockholders,  or  a 
capitalization  of  certain  of  the  company's 
assets  by  the  virtual  creation  of  preferred 
stock.  Another  pertinent  query  would  be 
whether  or  not  It  was  anything  more  than  It 
purported  to  be  upon  Its  face,  to  wit,  an  is- 
sue of  the  obligations  of  the  company  se- 
cured by  collateral,  with  certain  unusual  pro- 
visions as  to  rights  in  respect  to  the  collater- 
al and  Its  appropriation  reserved  to  the  as- 
signor or  granted  to  the  trustee  or  the  bond- 
holders. We,  however,  have  no  occasion  to 
enter  npon  any  of  the  lines  of  inquiry  thus 
indicated.  It  Is  immaterial  to  the  claim  of 
these  life  tenants  what  the  essential  char- 
acter of  the  transaction  was,  provided  It  was 
not  the  declaration  of  a  cash  dividend. 

As  the  life  beneficiaries  are  entitled  to 
share  in  the  net  Income  of  the  testatrix's  es- 
tate from  the  time  of  her  decease,  the  admin- 
istration account  filed  October  14,  1907,  In 
which  there  was  no  separation  of  principal 
from  income  items,  is  Inadequate  for  all  pur- 
poses. It  seems  to  disclose  the  total  amount 
of  the  estate  and  income  funds  In  the  hands 
of  the  executors,  but  does  not  reveal  what 
of  that  total  Is  to  be  regarded  as  principal 
and  what  net  income.  A  correct  adjustment 
of  the  rights  of  the  parties  requires  the  as- 
certainment of  these  two  factors  of  the  total 
funds  in  band,  the  first  for  the  purposes  of 


the  division  and  distribution  nnder  article 
two  of  the  win,  and  the  second  for  the  dispo- 
sition of  net  income.  To  this  end  a  separate 
accounting  as  to  principal  and  Income  Is  nec- 
essary. In  such  an  accounting  the  Connect!-' 
cut  succession  tax  and  New  Tork  state  tax 
are  properly  chargeable  to  the  principal  ac- 
count. The  Item  for  taxes  paid  to  the  city  of 
Bridgeport  is  chargeable  to  the  Income  ac- 
count. 

As  to  the  I0(j  shares  of  the  air  brake  com- 
pany stock  form  a  part  of  the  principal  of 
Mrs.  Bishop's  estate,  it  is  apparent  that  the 
division  made  of  that  stock  proceeded  upon  a 
mistaken  theory  and  resulted  unjustly  to  the 
Russell  Bishop  share,  and  too  favorably  to 
the  other  shares. 

The  partial  distribution  of  personal  estate 
filed  Januai7  28,  1908,  is  to  be  Interpreted  as 
setting  ont  to  the  Connecticut  Trust  &  Safe 
Deposit  Company  as  trustee  of  the  two  shares 
of  which  Mary  F.  and  William  D.  were  the 
respective  life  beneficiaries  the  items  of  prop- 
erty enumerated  in  the  schedule  of  property 
assigned  to  each  of  these  shares,  including 
the  Adams  Express  Company  bonds,  subject 
only  to  the  condition  attached  to  these  bonds 
that  they  be  not  judicially  declared  to  be  la- 
come.  As  that  condition  must  fall,  the  trans- 
fer of  the  title  to  these  bonds  Is  to  be  regard- 
ed as  having  been  equitably  complete,  carry- 
ing with  it  the  right  of  the  life  tenants  to 
enjoy  the  Income  thereof  which  has  accrued 
since  the  date  of  the  distribution. 

The  superior  court  Is  advised  to  render  Its 
judgment  of  advice  that  both  the  106  shares, 
new  issue,  of  the  capital  stock  of  the  West- 
Inghonae  Air  Brake  Company,  and  the  $40,- 
000  par  value  of  Adams  Express  Ccnnpany 
bonds  form  a  part  of  the  principal  of  Mrs. 
Bishop's  estate;  that  the  language  of  the 
trust  provisions  of  her  will  whereby  income 
Is  disposed  of  In  favor  of  life  beneficiaries 
comprehends  the  just  pn^ortlon  of  the  net 
Income  of  her  estate  from  the  date  of  her 
decease;  that  the  distribution  of  January 
28,  1908,  was  effective  to  set  out  to  the  Con- 
necticut Trust  &  Safe  Deposit  Company  as 
trustee  the  Adams  Express  Company  bonds 
therein  allotted  to  the  two  shares  of  which 
Mary  F.  Bishop  and  William  D.  Bishop  are 
the  respective  life  benefldaiies;  that  these 
beneficiaries  are  entitled  to  the  income  which 
has  accrued  thereon  since  said  distribution 
was  made;  and  that  the  sum  of  $1,406.37 
paid  by  the  executors  to  the  city  of  Bridge- 
iwrt  for  taxes  is  to  l>e  charged  by  them 
afrainst  Income,  while  the  sums  of  $3,722.22 
and  $1,281.27  paid  to  the  states  of  Connecti- 
cut and  New  York,  respectively,  are  to  be 
charged  against  principal.  No  costs  In  this 
court  win  be  taxed  In  favor  of  any  party. 
The  other  Judges  concurred. 
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LOWE  et  al.  ▼.  MOLTER. 

(Supreme  Court  of  Rhode  Island.     Jan.  IS, 
1909.    On  Reargument,  Feb.  3,  1909.) 

L  Ybndob  and  Pdbohaseb  ({ 129*)— Rkfueuli. 

OF  CoNVITANCB-7-DEFECTIVB  TiTIiB. 

Where,  when  a  deed  was  to  be  delivered 
under  a  contract  of  sale,  the  period  within 
which  the  laud  might  be  sold  by  the  executrix 
of  the  vendor's  ancestor  had  not  elapsed,  and 
claims  had  been  allowed  against  the  estate,  and 
no  inventory  filed,  such  claims  being  unpaid, 
the  vendee  was  not  required  to  accept  the  title. 
[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |  238;  Dec.  Dig.  S  129.*] 

2,  Specifio  Pbbfobuancx  (8  130*)— Anbwbb 
—  Relieit  to  Defbn  daht  —  Deposit  —  Ex- 
penses. 

Where,  In  a  suit  tp  compel  performance  of 
a  land  contract,  vendee  showed  an  unmarketa- 
ble title,  he  was  entitled  to  recover  his  deposit, 
taxes  paid,  and  e.^pense  of  searching  the  title, 
under  Court  and  Practice  Act  1905, 1  316,  pro- 
viding that  respondent  may  in  an  equity  suit 
avail  himself  of  any  matter  which  would  be 
open  to  hira  ou  a  cross-bill,  by  setting  up  the 
matter  in  bis  answer. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  |8  424,  425;   Dec.  Dig.  ( 

Appeal  from  Superior  Court,  Providence 
and  Bristol  Counties;  William  H.  Sweet- 
land,  Presiding  Justice. 

Action  by  Isabel  E.  Lowe  and  others 
against  Henry  T.  Molter.  Judgment  for 
plaintiffs,  and  respondent  appeals.  Revers- 
ed.   Decree  for  defendant 

Page  &  Page  &  Cusbing,  for  appellant 
John  W.  Hogao  and  Philip  S.  Enauer,  for 
appellees. 

PER  CURIAM.  It  l8  undisputed  that  on 
November  15,  1908,  the  day  when  the  deed 
to  the  premises  was  to  be  delivered,  the  peri- 
od of  two  years  and  six  months  vdthin  which 
the  land  was  liable  to  be  sold  by  the  execu- 
trix to  satisfy  debts  of  the  testator  had  not 
elapsed,  and  that  claims  of  more  than  $3,- 
600  In  amoupt  had  been  allowed  against  the 
estiate,  and  that  no  Inventory  of  the  estate 
had  been  filed  In  the  probate  court  It  is 
also  conceded  that  said  claims  were  not  paid 
until  after  November  15,  1908.  We  are  of 
the  opinion  that  the  record  title  to  the  prem- 
ises in  question  was  such  that  the  respond- 
ent was  not  obliged  to  accept  said  deed,  and 
that  the  relief  sought  by  the  complainants 
should  have  been  denied. 

The  respondent  claims  by  his  answer  af- 
firmative relief,  under  the  provisions  of 
Court  and  Practice  Act,  {  816,  In  respect  of 
the  sum  of  $485,  betng  the  amount  of  the  de- 
posit paid  by  him  on  the  day  of  sale,  and  the 
further  sum  of  $216.16,  being  ihe  amount 
of  the  tax  on  the  premises  for  the  year  1907, 
and  the  cost  of  searching  the  title  thereto, 
which  is  shown  by  the  evidence  to  have  been 
$35.  We  are  of  the  opinion  that  the  re- 
spondent is  entitled  to  the  repayment  of  these 
several  sums,  with  Interest  thereon. 

The  respondent's  appeal  must  be  sustained, 
and  the  decree  of  the  superior  court  must  be 
reversed.     A  decree  In  accordance  herewith 


may  be  entered  upon  proof  of  the  dlscon- 
timiance  of  the  suit  at  \aw  now  pending 
for  the  recovery  of  the  amounts  above  sAt 
forth.  The  parties  will  present  a  draft  de- 
cree for  the  consideration  of  the  court 

On  Motion  for  Reargnment 

The  record  shows  that  claims  amounting  to 
more  than  $3,500  had  l>een  duly  allowed  against 
the  estate  of  the  testator  and  remained  unpaid 
at  the  time  named  for  the  delivery  of  the  deed, 
which  was  within  the  period  for  which  the  land 
was  liable  to  l>e  sold  therefor,  and  there  was  no 
record  evidence  that  the  compromise  referred  to 
had  been  completed.  This  constituted  sndi  a 
clond  upon  the  title  that  the  respondent  was  not 
bound  to  complete  the  purchase. 

The  motion  for  reargnment  is  denied. 


WASHINGTON  REAL  ESTATE  CO.  T. 
WACHENHEIMER  BROS. 

(Supreme  Court   of   Rhode    Island.     Jan.    16» 
1909.) 

Payment  (§  22*)— Payment  by  CweCk. 

A  tender  of  a  checlc  for  a  part  of  a  debt, 
which  is  not  accepted  by  the  creditor,  but  is 
not  returned  to  the  debtor,  and  is  not  cashed, 
does  not  constitute  a  payment  of  the  amount  of 
the  check,  so  as  to  prevent  the  creditor  from  re- 
covering judgment  for  the  entire  debt 

[Ed.  Note.— For  other  cases,  see  Payment^ 
Cent  Dig.  i  87 ;  Dec.  Dig.  f  22.*] 

Bxecptlons  from  Superior  Court  Providence 
and  Bristol  Counties;  George  T.  Brown, 
Judge. 

Action  by  the  Washington  Real  Estate  Com- 
pany against  Wachenbelmer  Bros,  for  rent 
Defendant  tendered  a  check  for  part  of  the 
rent  due,  and  claimed  damages  by  reason  of 
a  leaky  rOof  equal  to  the  balance  of  the  rent 
The  chedt  was  not  returned,  nor  was  It  ever 
cashed,  and  plalntlfF  brings  action  for  the  en- 
tire amount  of  the  rmt  and  defendant  asks 
to  have  the  amount  of  the  check  deducted 
from  the  amount  of  the  verdict  There  was 
a  verdict  for  the  entire  amount  of  the  rent, 
and  defendant  excepts.  Exception  overruled, 
and  case  remitted  for  Judgment 

J.  Jerome  Bahn  and  James  C  Colllna,  Jr., 
for  plaintiff.    Waterman,  Curran  &  Hunt,  for 

defendants. 

PER  CURIAM.  There  Is  no  merit  In  the 
defendants'  exception,  and  the  same  Is  over- 
ruled. The  case  Is  remitted  to  the  superior 
court  for  Judgment  on  the  verdict 


RILErT  V.  RHODE  ISLAND  CO. 

(Supreme  Court  of  Rhode  Island.    Jan.  13, 

1909.) 

Appeal  and  Ebrob  (|  1005*)— Review— Cok- 

IXICTinO  EVtDEWCB. 

Where  the  evidence  Is  conflicting,  and  th« 
trial  court  has  overruled  the  motion  for  new 
trial  for  insufficiency  of  the  evidence,  its  rul- 
ing will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |{  3948-8954;  Dea  Dig.  | 
1005.*] 

Exceptions  from  Superior  Court  Provt 
dence  and  Bristol  Counties;  Wlllard  B.  Tan- 
ner, Judge. 


•For  other  oasM  see  same  topic  and  section  NUUBKR  la  Dee.  *  Am.  Diss.  1907  to  date,  *  Reporter  Indwus 
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Action  by  Theresa  W.  Blley  against  the 
Kbode  Island  Company.  Verdict  for  plain- 
tiff. Defendant's  motion  for  a  new  trial 
was  denied,  and  .he  excepts.  Exceptions 
overruled,  and  canse  remitted,  \5lth  direc- 
tions to  enter  Judgment  on  the  verdict 

John  W.  Hogan  and  Lyman  &  McDonnell, 
for  plaintiff.  Joseph  O.  Sweeney,  for  de* 
fendant 

'  PER  CURIAM.  While  the  testimony  In 
this  case  is  so  conflicting  that  different 
minds,  considering  the  same,  might  fairly 
arrive  at  different  conclusions,  there  Is  noth- 
ing In  this  case  that  takes  It  out  of  the 
general  rule  expressed  In  Wilcox  t.  Rhode 
Island  Co.,  29  R.  I.  292,  70  Atl.  913.  We  can- 
not say  that  there  Is  error  in  the  verdict  of 
the  Jury,  and  the  defendant's  exceptions  are 
without  merit 

The  defendant's  exceptions  are  overruled, 
and  the  case  Is  remitted  to  the  superior  court, 
with  direction  to  enter  Judgment  on  the  ver* 
diet. 


HANNAN  V.  CAPRONI  (three  cases). 

(Supreme  Coart  of  Rhode  Island.    Jan.  16, 

1909.) 

1.  Appeai,  AWn  EpBOB   (J  1005*)— Rjbview— 

^ERDICTB 

The  general  mle  is  that,  where  a  verdict 
Is  sustained  by  the  judge  presiding  at  the  trial, 
it  mast  stand. 

riOd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3948;  Dec.  Dig.  {  1003.*] 

2.  New  Trial   (8   87*)— Grounds— Sdbprisk 
— dluoence  ik  avertiwo  conseqtjinces. 

A  new  trial  will  not  be  granted  to  a  party 
because  be  was  obliged  to  go  to  trial  in  the 
lower  court  without  preparation,  where  he  did 
not  move  for  a  continuance  at  the  trial. . 

TEd.  Notew— For  other  eases,  see  New  Trial, 
Cent  Dig.  {  195;  Dec  Dig.  i  97.*] 

8.  Nbw    Tbiai,    (f    102*)— OROuwns— Newlt 
DiscovEBEn  EvinENCE— Diligence  in  Pso- 

CBBINa. 

A  new  trial  will  not  be  granted  for  newly 
discovered  evidence,  where  due  diligence  was 
not  used  to  procure  the  same  for  the  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  i  210;  Dec.  Dig.  S  102.»] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Conntles ;  George  T.  Brown, 
Judge. 

Action  by  Mlcha^  J.  Hannan  against  John 
Caproni.  From  a  denial  of  defendant's  mor 
tlon  for  a  new  trial,  defendant  brings  excep- 
tions and  petitions  for  a  new  trial  and  for 
leave  to  file  a  motion  for  new  trial  in  the 
superior  court  Exceptions  overruled,  and 
case  remitted,  with  directions  to  enter  Judg- 
ment on  the  verdict 

COoney  &  Cahlll,  for  plaintiff.  Doran  ft 
Flanagan  and  Armstrong  ft  Domey,  for  de- 
fendant 

PER  CURIAM.  The  defendant's  recep- 
tions, based  npon  the  denial  of  his  motion 
for   a   new  trial,   must  be  overruled.     The 


verdict  of  the  Jury  to  favor  of  tbe  plaintiff 
was  sustained  by  the  Jndge  who  presided  at 
the  trial,  and  in  such  circumstances  the  gen- 
oral  rule  ^  that  tbe  verdict  must  stand. 

The  defendant's  petition  for  a  new  trial 
on  the  ground  that  he  did  not  have  a  full, 
fair,  and  impartial  trial  must  be  denied. 
The  reasons  contained  in  his  affidavit  and 
that  of  his  counsel  in  support  of  tbe  petition 
— ^viz.,  that  he  did  not  know  of  the  asslgn- 
m^it  of  the  case  for  trial  and  did  not  kcow 
the  case  was  assigned  until  the  evening  be- 
fore the  day  of  trial,  that  there  was  no  oj)- 
portunlty  for  preparation,  and  that  the  de- 
fendant was  obliged  to  go  to  trial  with  an  un- 
prepared case — would  have  been  grounds  up- 
on which  to  move  for  a  continuance;  but  no 
motion  for  delay  was  made  at  the  trial. 
Moreover,  the  statements  are  denied  in  the 
counter  affidavits  of  the  counsel  for  the  plain- 
tiff. 

The  other  petition  for  leave  to  file  a  peti- 
tion for  a  new  trial  In  the  superior  court  on 
the  ground  of  the  discovery  of  new  evidence, 
does  not  commend  Itself  to  the  discretion  of 
this  court.  While  the  defendant  asserts  that 
he  was  unable  to  procure  tbe  evidence  now 
offered,  it  is  not  clear  that  he  used  due  dili- 
gence in  his  attempts  to  obtain  the  same. 
Furthermore,  there  are  affidavits  In  con- 
tradiction thereof. 

In  view  of  all  the  drcnmstances  surround- 
ing the  case.  It  does  not  appear  to  us  that 
Justice  requires  a  revision  of  the  same.  The 
case  Is  remitted  to  the  superior  court  with 
direction  to  enter  Judgment  on  the  verdict 


LYNCH  v.  RHODE  ISLAND  00. 

(Supreme   Court   of   Rhode   Island.     Dec.   29, 
1908.) 

Appeal  awo  Erbor  (J  1005*)— Review— Oow- 

FLICTIHO    BVinRNOE. 

Where  the  evidence  is  conflicting,  and  a  mo- 
tion for  a  new  trial  for  insufficiency  of  the  evi- 
dence has  been  overmied,  the  ruling  will  not  be 
disturbed  on  appeal. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  S949 ;   Dec.  Dig.  f  1005.*] 

Exceptions  from  Superior  Court  Provi- 
dence and  Bristol  Counties;  George  T. 
Brown,  Judge. 

Action  by  Thomas  Lynch  against  the 
Rhode  Island  Oompany.  From  a  verdict  for 
plaintiff,  defendant  brings  exceptions.  Ex- 
ceptions overruled,  and  cause  remitted,  with 
directions. 

(Tooney  ft  Gahlll,  for  plaintift.  Joseph  0. 
Sweeney,  for  defendant 

PER  CURIAM.  There  is  nothing  so  pecul- 
iar alMut  this  case  as  to  take  It  out  of  the 
general  rule  announced  In  Wilcox  v.  Rhode 
Island  Company,  29  R.  I.  292,  70  AtL  913. 
The  discrepancies  to  the  testimony  of  the 
platotUTs  witnesses,  as  given  by  them  in  the 
various  trials  of  the  case,  were  called  to  the 
attention  of  court  and  Jury,  and  were  doubt- 


•Vor  other  eases  see  same  topic  ana  section  NUMBER  In  Dec.  A  Am.  Dies.  INT  to  date,  A  Raportar  Indazes 
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ICBB  given  proper  weight  by  them.  The  dam- 
agee  are  not  so  large  as  to  shock  the  con- 
science of  the  superior  court,  and  we  cannot 
say  that  they  are  bo  excessive  that  the  ver- 
dict shoold  be  set  aside  for  that  reason. 

The  defendant's  exceptions  are  overruled, 
and  the  case  is  remitted  to  the  superior  court, 
with  direction  to  enter  judgment  on  the  ver- 
dict 


(29  R.  I.  380) 

GREENOUGH,  Atty.  Gen.,  v.  TOWN  COUN- 
CIL OP  TOWN  OF  NABBAGANSE'^rr. 
(Supreme   Court   of  Rhode   Island.     Jan.   13, 
1909.) 

1.  Obnsus  (8  8*)— State  CEWSua— Approval 

BT   LeQISIATURE. 

Gen.  Laws  1896,  c.  69,  g  3,  makes  the  com- 
misBloner  of  industrial  statistics  superintendent 
of  the  census,  and  section  4  requires  him  to  su- 
perintend the  taking  of  the  census  and  re- 
ceive the  returns,  and  make  a  report  thereof  to 
the  General  Assembly.  The  state  census  of 
1905  was  duly  reported  to  the  General  Assem- 
bly, and  was  printed  by  the  state  printers  as  a 
part  of  the  "Nineteenth  Annual  Report  of  the 
Commissioner  of  Industrial  Statistics,  Made  to 
the  Genera]  Assembly."  and  was  also  printed  in 
a  census  bulletin  for  general  distribution,  where- 
in It  was  stated  that  it  was  compiled  from  a 
correct  account  of  the  returns  ae  of  June  1, 
1905.  Eeld  that,  in  the  absence  of  a  statute 
requiring  any  formal  action  by  the  census  board 
or  General  Assembly,  it  would  be  presumed  that 
the  board  approved  the  census,  and  that  the 
General  Assembly,  by  receiving  the  report  and 
causing  it  to  he  published  as  part  of  an  official 
report,  also  approved  it  so  aa  to  make  it  a  legal 
census. 

[Ed.  Note.— For  other  cases,  see  Census,  Dec. 
Dig.  S  8.*] 

2.  Intoxicating  Liquobs  (|  45*)— Licensks— 
Number  Issuable. 

Pub.  Laws  1908,  p.  206,  c.  1583,  {  2,  pro- 
viding that  the  number  of  liquor  licenses  in 
towns  shall  not  exceed  one  for  each  500  in- 
habitants as  determined  by  the  last  census  tak- 
en by  the  United  States  or  the  state  of  Rhode 
Island,  means  the  last  census  actually  taken, 
whether  by  the  state  or  federal  government,  so 
that  the  state  census  of  1905,  and  not  the  fed- 
eral census  of  1900  would  determine  the  num- 
ber of  licenses   issuable. 

[Ed.  Note.— For  other  cases,  see  Int(ncieatlng 
Liquors,  Dec.  Dig.  i  45.*] 

3.  Intoxicating  Liquors  ((  101*)— Licenses 
-Expiration. 

A  liquor  license  granted  "for  the  year  end- 
ing December  1,  1909,"  became  effective  Decem- 
ber 1,  1908,  though  the  action  of  the  town  coun- 
cil was  taken  November  16,  1908,  and  Pub. 
Laws  190a  p.  206,  c.  1583,  under  which  it  was 
granted,  only  became  effective  on  December  1, 
1008  and  by  the  direct  provisions  of  the  stat- 
ute it  would  expire  on  December  1st  next  suc- 
ceeding the  granting  of  the  same. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  i  101.*] 

Certiorari  by  WllUam  B.  Greenough,  Attor- 
ney General,  against  the  Town  Council  of  the 
Town  of  Narragansett,  to  review  proceedings 
In  granting  liquor  licenses.    Writ  Issued. 

George  H.  Huddy,  Jr.,  for  petitioner.  Al- 
bert B.  Crafts,  for  respondent. 


PARKHURST,  J.  This  !s  a  petition  for 
a  writ  of  certiorari,  brought  to  this  court  by 
the  virtue  of  the  provisions  of  chapter  1,  i 
2,  of  the  Court  and  Practice  Act  of  1905,  to 
review  certain  proceedings  of  the  town  counr 
ell  of  the  town  of  Narragansett  In  granting 
licenses  to  sell  Intoxicating  liquors,  under 
the  provisions  of  chapter  1583,  p.  206,  of  the 
Public  Laws  of  1908,  amending  chapter  102 
of  the  General  Laws  of  1896. 

The  said  town  council  on  November  16, 
1908,  granted  three  licenses  to  sell  Intoxicat- 
ing liquors  at  retail,  to  wit,  to  Mervln  A. 
Webster,  to  the  Sherry  Casino  Company,  and 
to  William  H.  Wooley;  said  licenses  being 
granted  "for  the  year  ending  December  1, 
1909."  Section  2,  c.  1583,  p.  206,  of  the  Pub- 
lic Laws  of  1908,  giving  power  to  town  coun- 
cils and  boards  of  commissioners  to  grant 
licenses,  contains  the  following  proviso: 
"Provided,  that  the  number  of  licenses  grant- 
ed (not  Including  druggists'  liquor  licenses) 
shall  not  exceed.  In  the  several  cities  and 
towns  of  the  state,  one  for  each  five  hun- 
dred Inhabitants  as  determined  by  the  last 
census  taken  under  the  authority  of  the  Unit- 
ed States  or  the  state  of  Rhode  Island."  At 
the  time  of  granting  of  said  licenses  the  last 
census  taken  under  the  authority  of  the 
United  States  was  In  1900,  and  shows  the 
population  of  the  town  of  Narragansett  to 
have  been  at  that  date  1,523.  The  last  census 
taken  under  the  authority  of  the  state  of 
Rhode  Island  was  taken  In  1905,  and  shows 
the  pc^mlatlon  of  the  town  of  Narragansett 
to  have  been  at  that  date  1,469.  All  three 
of  said  licenses  were  granted  at  the  same 
meeting  of  the  town  council,  each  by  a  sep- 
arate vote.  In  the  order  in  -which  they  are 
mentl<»ed  above. 

The  questions  raised  are:  "(1)  Does  the 
language  of  section  2,  c.  1583,  p.  206,  of  the 
Public  Laws  of  1908,  to  wit,  'last  census  tak- 
en under  the  authority  of  the  United  States 
or  the  state  of  Rhode  Island,'  authorize  the 
use  by  the  licensing  board  of  either  census  at 
its  pleasure?  (2)  May  a  town  council  grant 
a  license  to  expire  at  any  other  time  than 
the  Ist  day  of  December  next  succeeding  the 
granting  thereof?" 

The  respondents  contend  that  there  is  no 
evidence  that  any  legal  census  of  Rhode 
Island  was  taken  in  1905;  tiiat  there  la  no 
record  of  approval  of  such  census  by  ttie 
"census  board,"  consisting  of  "the  Governor, 
the  Secretary  of  State,  and  the  Commissioner 
of  Industrial  Statistics,"  or  of  the  proper 
submission  of  the  census  of  1905  to  the  Gen- 
eral Assembly,  or  of  its  acceptance  and  ap- 
proval thereof;  and  that,  therefore,  the 
respondents  were' Justified  in  using  the  last 
census  (1900)  taken  under  the  authority  of  the 
United  States  as  their  basis  of  computation. 
We  cannot  agree  with  this  contention.  It  ap- 
pears before  us  that  the  state  census  of  1905, 
so  far  as  It  relates  to  the  population  of  the 
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state  (with  which  we  are  alone  con(^erned), 
was  duly  reported  to  the  General  Assembly 
by  the  Commissioner  of  Industrial  Statistics, 
who  is,  by  chapter  69,  g  3,  Gen.  Laws  1886, 
made  "superintendent  of  the  census,"  at  the 
January  session,  1906,  through  Gov.  George 
H.  Utter,  and  was  printed  "by  the  state  print- 
ers In  1906  as  a  part  of  the  "Nineteenth  An- 
nual Report  of  the  Commissioner  of  Indus- 
trial Statistics,  Made  to  the  General  As- 
sembly at  its  January  Session,  1906."  It 
also  appears  that  the  same  census  Of  popu- 
lation was  printed  by  the  Superintendent  of 
the  Census,  in  a  census  bulletin,  for  general 
distribution,  under  date  of  November  16, 
1905 ;  and  It  Is  therein  stated  that  "It  Is  com- 
piled from  a  correct  and  final  count  of  the 
enumerators'  returns  as  of  June  1, 1905."  In 
the  absence  of  any  prorislon  of  law  requiring 
any  formal  action  by  the  board,  or  by  the 
assembly,  or  any  action  whatever  as  to  ap- 
proval or  acceptance.  It  Is  to  be  presumed 
that  all  the  members  of  the  census  board  ap- 
proved the  census  as  above  reported,  and 
that  the  General  Assembly,  by  its  action  In 
receiving  the  same  and  causing  It  to  be  print- 
ed and  published  as  part  of  an  official  report, 
also  approved  the  Bam&  It  Is  to  be  noted 
that  the  only  provision  as  to  a  report  to  the 
General  Assembly  Is  contained  In  section  4, 
e.  69,  Gen.  Laws  1896,  as  follows:  "The 
superintendent  of  the  censQs  shall  also  super- 
Intend  the  taking  of  the  census  and  receive 
the  returns  when  completed.  He  shall  al'so 
make  up  the  tables  from  the  returns  and 
prepare  and  present  to  the  General  As- 
sembly a  report  on  the  census,  showing  the 
information  obtained  and  its  application  to 
the  promotion  of  the  Interests  of  the  state." 
This  duty  was  performed  by  the  superintend- 
ent as  above  Indicated,  so  far  as  it  related 
to  population,  and  the  information  was  there- 
after available  to  all  persons  having  occasion 
to  refer  to  the  same. 

We  have  no  doubt  that  It  was  the  plain  in- 
tent of  the  act  In  question  to  refer  to  "the 
last  census  taken,"  whether  it  was  takm 
under  the  authority  of  the  United  States  or 
under  the  authority  of  the  state  of  Rhode 
Island,  so  as  to  give  as  a  basis  of  computa- 
tion the  latest  enumeration  made,  whether 
under  national  or  state  authority,  Ab  to 
the  flrat  question  raised,  therefore,  we  are  of 
the  opinion  that  it  was  necessary  for  the 
town  council  of  the  town  of  Narragansett  to 
take  the  census  of  Rhode  Island  as  of  June  1, 
1905,  as  the  basis  of  determining  the  number 
of  licenses  which  could  be  lawfully  granted 
In  that  town.  The  population  of  Narragan- 
sett as  therein  shown  appears  to  be  1,469.  As 
this  was  the  last  census  taken  under  the  au- 
thority referred  to  in  the  proviso  above  quot- 
ed, that  number  must  control  the  action  of 
the  town  council  in  Issuing  licenses  under 
said  statute.  As  the  number  of  licenses 
granted  (not  Including  druggists'  liquor    1- 


censes)  shall  not  exceed  one  for  each  500  In- 
habitants as  determined  by  the  last  census, 
the  town  council  of  the  town  of  Narragan- 
sett had  no  authority  to  grant  more  than 
two  such  licenses  for  the  sale  of  liquors  In 
said  town.  It  therefore  follows  that  the 
last  of  the  three  licenses  by  them  granted,  to 
wit,  that  granted  to  William  H.  Wooley,  was 
unauthorized  and  void. 
'  As  to  the  second  question  raised,  although 
the  action  of  the  town  council  was  taken  No- 
vember 16,  1908,  granting  the  licenses  In 
question,  it  is  evident  that  the  licenses  were 
to  take  effect,  and  could  only  take  effect,  on 
and  after  December  1,  1908,  because  the  law 
(chapter  1583)  under  which  the  licenses  are 
granted  only  went  into  effect  December  1, 
1908,  and  because  the  express  words  of  the 
vote  granting  the  licenses  are  "for  the  year 
ending  December  1,  1909."  We  thUik  this 
action  was  In  legal  effect  a  grant  of  licenses 
on  December  1,  1908,  to  expire  on  the  Ist  day 
of  December  next  succeeding  the  granting  of 
the  same,  and  was  la  compliance  with  the 
language  of  the  statute,  viz.; ,  "Whenever  any 
license  for  the  sale  of  spirituous  or  intoxicat- 
ing liquors  shall  be  granted,  the  same  shall 
be  granted  to  expire  on  the  1st  day  of  Decem- 
ber next  succeeding  the  granting  of  the 
same." 

The  writ  of  certiorari  will  accordingly  Is- 
sue to  said  town  council,  commanding  them 
to  certify  the  record  relative  to  the  proceed- 
ings In  granting  the  said  license  to  William 
H.  Wooley,  In  order  that  the  same  may  be 
quaked. 

(29  R.  I.  384> 

DARCEY  V.  DARCBY. 

(Supreme  Court  of  Rhode  Island.    Jan.  13, 
1909.) 

1.  Pleading  (§  201*)— Demubbeb— Qbotjnds— 
sufticierot. 

Grounds  of  demurrer  to  a  bill  to  specifical- 
ly perform  an  agreement,  that  complainant  does 
not  state  such  a  case  as  would  entitle  him  to 
the  relief  sought,  that  the  agreement  mentioned 
in  the  bill  is  void  and  of  no  effect,  and  that 
the  promise  of  the  gift  of  the  land  in  question 
under  the  conditions  set  out  in  the  agreement 
is  such  that  under  the  allegntions  of  the  bill 
it  cannot  be  enforced  and  respondent  compelled 
to  make  a  transfer  thereof,  are  too  general  to 
be  considered. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S  476;  Dec.  Dig.  §  201.*] 

2.  Husband   and   Wife   (§   46*)— Contbactb 
Between— Capacitt  of  Parties. 

Under  Gen.  Laws  1896.  a  194,  i  3,  as 
amended  by  Pub.  Laws,  c.  335,  §  1,  passed  May 
14,  1896,  authorizing  a  married  woman  to  con- 
tract with  the  same  rights  and  liabilities  as 
a  single  woman,  a  husband  can  contract  to  con- 
vey land  to  his  wife  on  breaking  an  agreement 
not  to  renew  adulterous  relations,  in  consid- 
eration of  the  wife  agreeing  to  condone  past 
offenses. 

[Ed.  Note.— For  other  cases,  gee  Husband  and 
Wife,  Cent.  Dig.  i  228;   Dec.  Dig.  {  46.*] 
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8.  Husband  and  "Wits  ft  46*)— Comtraots— 

CoNsiDEBATioN— Sufficiency. 

A  wife's  agreement  to  discontinne  a  di- 
vorce suit  was  sufficient  consideration  for  the 
husband's  agreement  to  convey  land  to  her  on 
breaking  an  agreement  not  to  renew  adulterous 
relations. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {  228 ;  Dec  Dig.  i  46.*] 

4.  Contracts  (5  50*)— "Valuabub  Considkb- 

ATION." 

"A  'valuable  consideration'  is  some  legal 
right  acquired  by  the  promisor  in  consideratioB 
of  his  promise,  or  forborne  by  the  promisee  in 
consideration  of  such  promise." 

[E<d.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {  223;   Dec.  Dig.  i  50.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7271-727^] 

5.  Dauages  ({  78*)— Liquidated  Damaoes  ob 
Penalty. 

Under  a  contract  whereby  a  wife  dismissed 
a  divorce  suit  and  condoned  adultery  in  con- 
sideration of  the  husband  conveying  a  one-half 
interest  in  particular  property  and  agreeing  to 
convey  the  remaining  interest  if  be  renewed  the 
adulterous  relations,  the  conveyance  of  the  lat- 
ter interest  is  liquidated  damages,  and  not  a 
penalty  or  forfeiture. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  S  15»;  Dec.  Dig.  {  76.*] 

Appeal  from  Superior  Court,  Providence 
and  Bristol  Counties;  WlUlam  H.  Sweet- 
land,  Presiding  Justice. 

Action  by  Ellen  M.  Darcey  against  Patrick 
L.  Darcey.  From  a  decree  dismissing  tbe  bill, 
plaintiff  appeals.  Reversed  and  remanded, 
wltb  directions. 

Hugh  J.  Carroll,  for  appellant  Claude  J. 
Famswortb  and  Thomas  F.  Vance,  for  ap- 
pellee. 


DUBOIS,  J.  This  Is  an  appeal  from  the 
decree  of  the  superior  court  sustaining  the 
respondent's  demurrer  and  dismissing  tbe 
complainant's  bill  in  equity. 

The  bill  of  complaint  was  brought  by  the 
complainant  against  the  respondent  for  the 
purpose  of  enforcing  his  specific  perform- 
ance of  the  following  agreement: 

"This  agreement  made  and  entered  into  the 
27th  day  of  November,  A.  D.  1906,  by  and 
between  Patrick  L.  Darcey,  known  also  as 
Lawrence  P.  Darcey,  and  Ellen  M.  Darcey, 
.  his  wife,  both  of  Pawtncket,  In  the  county 
of  Providence,  state  of  Rhode  Island,  wit- 
nesseth: 

"Whereas,  the  parties  hereto  have  been  liv- 
ing apart,  and  said  wlf0  has  a  suit  for  di- 
vorce now  pending  in  the  Supreme  Court  of 
this  state  against  her  said  husband;  and 
whereas,  they  are  desirous  of  settling  their 
differences  and  become  reconciled,  it  Is  there- 
fore agreed  as  follows: 

"I.  Said  P.  L.  Darc^,  husband  as  afore- 
said, agrees  to  execute  and  deliver  to  his  said 
wife  a  good  and  sufficient  deed  of  a  one-half 
interest  In  the  real  estate  owned  by  said  hus- 
band on  the  westerly  side  of  High  St,  Paw- 
tucket,  and  land  situate  and  known  as  the 


northeasterly  side  of  Broadway,  In  said  Paw- 
tucket  (Nos.  86,  88,  and  90  Broadway),  one- 
half  of  the  land  on  Osbom  St,  Providence, 
R.  I.,  with  tbe  buildings  and  Improvements 
thereon,  which  said  land  shall  hereafter  be 
owned  In  common  by  them,  each  owning  one 
half. 
"Hi  fluid  ElloB  Ml  Daiiooy  ohall  nloo  ha^ 
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"III.  Said  Patrick  L.  Darcey  further  agrees 
that  he  shall  never  again  consort  with,  keep 
the  company  of,  or  support  or  pay  any  money 
or  other  valuables  to,  a  certain  woman  knowu 
by  the  name  of  Hughes,  or  tho  child  she 
claims  belongs  to  said  Patrick  L.  Darcey.  If 
said  Patrick  L.  Darcey  shall  break  this  agree- 
ment concerning  said  woman  either  In  letter 
or  spirit,  then  this  condonation  shall  be  void, 
and  said  Patrick  L.  Darcey  shall  Immediate- 
ly convey  to  said  Ellen  M.  Darcey  bis  remain- 
ing Interest  In  the  above-mentioned  land; 
and.  In  case  of  bis  neglect  or  refusal  so  to  do 
on  the  occurrence  of  such  breach  of  this 
agreement  by  him,  the  superior  court  of  this 
county  Is  hereby  authorized,  on  tbe  applica- 
tion of  said  Ellen  M.  Darcey,  to  appoint  a 
commissioner  to  make  such  conveyance  to 
said  Ellen  M.  Darcey,  and  her  heirs. 

"IV.  And  the  said  Ellen  M.  Darcey  hereby 
agrees  to  discontinue  the  said  petition  for  di- 
vorce and  to  condone  the  matters  between 
herself  and  her  said  husband.  In  consldera- 
tlob  of  tbe  premises,  and  to  live  with  said 
Darcey  as  his  lawful  wife,  and  care  for  him 
as  such  and  of  their  common  home  and  ea- 
tates. 

"In  witness  whereof,  tbe  parties  hereto  do 
hereunto  set  their  hands  and  seals,  binding 
themselves  and  their  several  and  respective 
heirs,  the  day  and  year  above  written. 

"Paragraph  II  erased  before  signing. 
"L.  P.  Darcey.  [Seal.] 

"Ellen  M.  Darcey.    [Seal.] 

"In  presence  of  H.  J.  Carroll." 

The  demurrer  referred  to  was  based  upon 
the  following  grounds: 

"(1)  That  said  complainant  does  not  state 
such  a  case  as  would  entitle  him  to  the  relief 
sought 

"(9  That  said  agreement  mentioned  In  said 
bill  of  complaint  Is  void  and  of  no  effect 

"(3)  That  said  agreement  mentioned  in  said 
bill  of  complaint  was  given  without  any  con- 
sideration whatsoever. 

"(4)  That  said  agreement  Is  a  voluntary 
one  and  cannot  be  enforced  In  a  eonrt  of 
equity. 

"(5)  That  the  promise  of  the  gift  of  the 
land  In  question  under  the  conditions  set  out 
in  tbe  agreement  Is  such  that  under  tbe  al- 
legations set  out  in  the  bill  cannot  be  en- 
forced and  the  respondent  compelled  to  make 
a  transfer  thereof. 

"(6)  That  said  agreement  to  make  said 
transfer  under  the  conditions  set  out  In  tbe 


'For  other  esMS  see  nune  topio  ana  Mctlon  NUMBER  in  Dec.  *  Am.  Digs.  1907  to  date,  *  RwoTter  ladaxet 


Digitized  by 


Google 


It.  D 


DAECEY  V.  DARCBY. 


597 


bill  was  entered  Into  by  the  respondent  with- 
out any  valuable  consideration. 

"(7)  That  said  bill  does  not  set  oat  the 
whole  of  said  agreement,  nor  make  a  copy 
of  the  same  a  part  of  said  bill  of  complaint. 

"(8)  That  by  said  bill  It  appears  that  said 
complainant  baa  not  kept  and  performed  her 
part  of  said  agreement" 

The  reasons  given  by  the  superior  court 
for  sustaining  the  demurrer  and  for  dls- 
tnlsslng  the  bill  were:  "The  agreement  of 
which  the  complainant  prays  specific  per^ 
formance  is  plainly  In  the  nature  of  a  penal- 
ty agreed  upon  by  the  parties  for  the  future 
breach  of  said  agreement  by  the  respondent 
Equity  will  not  lend  Its  aid  to  enforce  a 
penalty  or  a  forfeiture,  and  the  complain- 
ant cannot  have  in  this  proceeding  the  re- 
lief which  she  seeks." 

The  first,  second,  and  fifth  grounds  of 
demurrer  are  too  general  to  be  considered; 
the  seventh  and  eighth  specifications  are 
without  merit;  and  the  third  and  fourth 
sronnds  add  nothing  to  those  contained  In 
the  sixth  paragraph.  Therefore  the  only 
questions  necessary  to  be  considered  are  the 
following:  Were  the  parties  capable  of  en- 
tering Into  the  agreement?  Second,  was  the 
agreement  entered  into  without  a  valuable 
consideration?  And,  tliird,  shall  the  con- 
veyance promised  by  the  respondent  upon 
breach  of  his  said  agreement  be  regarded  as 
a  penalty  or  forfeiture,  or  in  the  nature  of 
liquidated  damages? 

There  can  be  no  question  but  that  the  com- 
plainant and  respondent  had  the  right  to  en- 
ter into  the  agreement  Under  the  provisions 
of  Pub.  Laws,  c.  335,  i  1,  passed  May  14^  1896, 
Oen.  Laws  1896,  c.  1B4,  g  8,  was  amend- 
ed so  as  to  read  as  follows:  "Sec.  S.  A  mar- 
ried woman  may  make  any  contract  what- 
floever  the  same  aa  if  she  were  single  and 
nnmarried,  and  with  the  same  rights  and 
liabilities."  The  agreement  is  based  upon 
a  valoable  consideration.  "A  valuable  con- 
sideration is  some  legal  right  acquired  by 
the  promisor  in  consideration  of  his  prom- 
ise, or  forborne  by  the  promisee  In  consld- 
«ration  of  such  promise."  1  Page,  Ck)ntract8, 
I  274,  and  cases  cited.  By  clause  IV  of  the 
agreement  the  said  Ellen  M.  Darcey  agrees 
to  discontinue  her  petition  for  divorce,  and 
the  bill  avers  and  the  demurrer  admits  that 
-■he  did  discontinue  the  same.  This  was 
clearly  a  forbearance  to  prosecute  a  legal 
right  which  she  bad.  Sommer  v.  Sommer, 
87  App.  Dlv.  434,  84  N.  Y.  Supp.  446;  DufCy 
V.  White,  115  Mich.  270,  73  N.  W.  363;  Poison 
V.  Stewart,  167  Mass.  216,  45  N.  B.  737,  36 
Xj.  B.  a.  771,  67  Am.  St  Bep.  452,  and  cases 
cited.  See,  also,  Adams  v.  Adams,  91  N.  Y. 
384,  43  Am.  Bep.  675,  in  which  the  remarks 
of  Bapallo,  J.,  are  pertinent:  "We  are  un- 
able to  perceive  on  what  ground  the  arrange- 


ment can  be  regarded  as  against  public  poli- 
cy. It  tended  to  restore  peace  and  harmony 
between  husband  and  wife,  and  renew  their 
conjugal  relations.  Agreements  to  separate 
have  been  regarded  as  against  public  policy ; 
but  it  would  be  strangely  Inconsistent  if  the 
same  policy  should  condemn  agreements  to 
restore  marital  relations,  after  a  temporary 
separation  had  taken  place.  While  the  law 
favors  the  settlement  of  controversies  be- 
tween all  other  persons.  It  would  be  a  ca- 
rious policy  which  should  forbid  husband 
and  wife  to  compromise  their  dlfTerences  or 
preclude  either  from  forgiving  a  wrong  com- 
mitted by  the  other."  We  regard  the  con- 
veyance to  be  made  by  the  respondent  upon 
violation  of  his  agreement  in  the  light  of 
liquidated  damages,  and  not  as  a  penalty  or 
forfeiture. 

The  bill  alleges  and  the  demurrer  admits 
that  the  respondent  has  performed  that  por- 
tion of  his  contract  set  out  in  the  first  para- 
graph thereof,  and  that  thereby  the  com- 
plainant has  become  the  owner  of  an  un- 
divided one-half  part  of  the  real  estate  and 
improvements  therein  mentioned.  It  is  ap- 
parent from  the  agreement  that  this  was 
regarded  by  the  parties  as  compensation  to 
the  wife  for  the  Injury  that  she  had  there- 
tofore sustained  by  reason  of  the  misconduct 
of  her  husband.  If  one-half  of  this  real 
estate  was  deemed  by  the  parties  to  be  the 
equivalent  of  adequate  damages  for  past 
misconduct  why  should  we  question  it?  No 
one  claims  that  the  agreement  was  made 
with  intent  to  delay,  binder,  or  defraud  cred- 
itors. The  innocent  and  injured  wife  and 
her  guilty  husband  were  also  fully  compe- 
tent to  fix  the  amount  of  damages  the  wife 
would  sustain  In  case  of  the  husband's  fu- 
ture adultery  with  his  former  paramour,  in 
which  case  the  home  re-established  in  pur- 
suance of  the  agreement  would  be  broken  up, 
in  violation  thereof;  and  again  the  wife 
would  be  abandoned  for  the  mistress,  and 
mfide  to  suffer  as  much  or  more  tlian  before. 
In  such  circumstances  can  we  say  that  the 
other  half  of  the  real  estate  is  more  than 
adequate  compensation  to  the  petitioner? 
We  think  not 

The  bill  alleges  and  the  demurrer  admits 
that  the  respondent  has  violated  tJae  essen- 
tial condition  of  his  agreement  We  find, 
therefore,  that  the  agreement  Is  valid  and 
subsisting,  that  it  Is  founded  on  a  valuable 
consideration,  that  the  complainant  has  per- 
formed her  part  of  the  agreement  and  that 
the  respondent  has  broken  the  same.  The 
complainant  is  entitled  to  the  relief  sought. 

The  decree  of  the  superior  court  is  hereby 
reversed,  and  the  cause  is  remanded  to  the 
8ui>erlor  court,  with  direction  to  overrule  the 
respondent's  demurrer  and  for  further  pro- 
ceedings In  conformity  herewith. 
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STEPHANY  ▼.  MARSDEN  et  aL 

(Court  of  Chancery  of  New  Jerger.     Dec.  16, 
1908.) 

1.  COBPOBATIOirS      (J     816*)— DiBECTOBS— COW- 
TBAOTS— VOIDABILITT. 

It  being  contrary  to  public  policy  to  permit 
a  director  of  a  corporation  to  freely  .contract 
with  the  corirarate  body,  such  contracts  are 
voidable  at  the  option  of  the  corporation. 

(EM.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  I  1401;    Dec.  Dig.  i  316.*] 

2.  COBPOBATIONS  ({  820*)  —  COKTBACT  WITH 

DiBECTOBS — AvoiDANCK— Time. 

A  corporation  must  exercise  its  right  to 
avoid  a  contract  with  a  director  within  a  rea- 
sonable time,  the  length  of  which  is  dependent 
on  the  circumstances  of  a  given  case. 

lEd.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  {  320.*] 

8.   COBPOBATIONS    (|    820*)   —   CONTBACT    WITH 

DiBECTOB — Avoidance — Status  Quo. 

Where  a  corporation  elects  to  avoid  a  con- 
tract with  a  director,  equity  will  place  the  par- 
ties in  statu  quo  by  requiring  payment  of  what 
tile  corporation  has  received. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dea  Dig.  {  320.*] 

4.   COBPOBATIONS    (J    307*)  —  DiBKCTOBa  —  NA- 
TDBB    OF    DOTIES. 

A  director  of  a  corporation  occupies  a 
fiduciary  relationship  to  ft  in  the  nature  of 
that  of  a  trustee  to  a  cntui  que  trust. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  SS  1350,  1351;    Dec.  Dig.  §  307.*] 

6.  C<»POBATIONB   (I   816*)  —  Stockholdebs  — 
CoNTBACT    WITH    DIEECTOB— RATIFICATION. 

Since  the  stockholders  of  a  corporation  owe 
no  fiduciary  relation  to  it,  all  ^  of  the  stock- 
holders by  mutual  agreement  ma^  authorize  the 
corporation  to  contract  with  a  director,  or  may 
ratify  such  a  contract  already  made  which  they 
believe  to  be  beneficial  to  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {  1412;    Dec.  Dig.  i  316.*} 

6.  COBPOBATIONS  (§  202*)  —  Stock— IBBUAHOS 
TO  Pbouotebs — Cancellation- Action. 

While  the  duty  to  sue  to  cancel  stock  is- 
sued to  promoters  without  adequate  consider- 
ation is  primarily  in  a  corporation,  a  stock- 
holder may  sue  for  such  relief,  where  the  con- 
trol of  the  corporation  is  in  such  interests  that 
it  would  be  futile  to  expect  that  it  would  prose- 
cute the  suit  with  vigor. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  <  777;   Dec.  Dig.  i  202.*] 

7.  COBPOBATIOWB    (I   209*)  —  STOCK— laSUAKCE 

TO  Pbomotxb  —  Cancellation  —  Delay  — 

Laches. 

A  corporation  voted  certain  stock  to  a 
promoter  in  return  in  part  for  a  mail  order 
^tem  for  the  sale  of  the  corporation's  product. 
Plaintiff  for  several  years  acted  as  a  stock- 
holder, director',  and  secretary  of  the  corpora- 
tion, with  knowledge  of  such  transaction,  and, 
while  the  system  was  probably  worth  much  less 
than  what  the  corporation  paid  for  it  plaintiff 
made  no  objection  to  the  contract  until  after 
the  system  became  obsolete,  and  until  it  was 
practically  impossible  to  determine  its  value  at 
the  time  the  contract  was  made,  nor  until  after 
the  stock  increased  greatly  in  value,  because 
other  profitable  means  of  disposing  of  the  cor- 
poration's product  were  devised.  Held,  that 
plaintiff  was  barred  by  laches  from  maintain- 
nig  a  suit  on  behalf  of  the  corporation  to  have 
the  contract  set  aside. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  i  209.*] 


Action  by  Albert  O.  StepbanT-  against 
John  E.  Marsden  and  others.  Judgment  for 
defendants. 

Joseph  H.  Gaskill  and  U.  Q.  Styron,  for 
complainant  Norman  Grey,  Charles  A 
Baake,  and  William  B.  Ldnn,  for  defendants. 

LEAMING,  V.  O.  (orally).  The  law  wblch 
controls  our  courts  in  dealing  with  transac- 
tions of  this  nature  is  so  well  defined,  and 
the  facts  of  the  case  are  so  much  fresher  in 
my  mind  at  tbis  time  than  tbey  will  be  at 
some  later  period,  that  I  doubt  tlie  advis- 
ability  of  taking  the  case  under  advisement 

The  Court  of  Errors  and  Appeals  of  this 
state  has  beld  that  it  is  so  far  contrary  to 
public  policy  to  permit  a  director  of  a  cor- 
poration to  freely  contract  with  the  corporate 
body  of  which  be  is  a  director  that  contracts 
i8o  made  must  be  deemed  voidable  at  the  op- 
tion of  the  corporation.  I  have  observed  a 
tendency  of  recent  years,  arising  largely 
from  the  extensive  and  complex  dealings  and 
relations  of  modem  trading  corporations,  to 
relax  this  rule;  the  tendency  being,  as  I  liave 
observed  it,  to  Inaugurate  the  modified  doc- 
trine that  sucb  contracts  should  not  be  deem- 
ed voidable  at  the  mere  option  of  the  coi*' 
poration,  bnt  that  the  burden  should  be  lo» 
posed  npon  tbese  seeking  to  enforce  or  so^ 
port  such  a  contract  to  clearly  establish  llB 
fairness.  I  think,  however,  that  the  gen- 
eral rule,  as  I  have  briefly  defined  it,  as  es- 
tablished by  our  Court  of  Appeals,  cannot  be 
said  to  have  been  In  any  way  relaxed  by 
that  court  since  it  was  there  first  stated  in 
the  case  of  Stewart  v.  Lehigh  Valley  Railroad 
Company,  38  N.  J.  Law,  505,  and  it  has  since 
been  by  that  court  so  repeatedly  approved  and 
recognized  that  1  must  regard  it  as  a  fixed 
part  of  the  Jurisprudence  of  tbis  stata  The 
rule,  however,  is  subject  to  certain  well-recog- 
nized and  well-defined  llniitations  One  limi- 
tation may  be  said  to  be  tbat  the  right  of  a 
corporation  to  avoid  at  its  option  a  contract 
in  which  a  director  of  the  corporation  is  a 
party  must  be  exercised  b^  the  corporation 
within  a  reasonable  time.  What  Is  a  rea- 
sonable time  must  be  dependent  in  a  large 
measure  upon  the  particular  circumstances 
of  any  given  case;  but  it  is  manifest  that  in 
any  case  the  longer  delay  occurs  in  the  ex- 
ercise of  the  privilege  upon  the  part  of  the 
corporation,  the  more  likely  it  is  that  chang- 
ing conditions  will  render  it  Impossible  for 
a  court  of  equity  to  restore,  with  any  degree 
of  accuracy  or  completeness,  the  original  con- 
ditions, and  relief,  if  granted,  must  always 
be  granted  upon  equitable  terms  and  with, 
an  object  to  restore  the  pre-existing  condi- 
tions as  nearly  as  possible.  A  director  of  Sr 
corporation  may  loan  money  to  his  corpora- 
tion and  may  be  unable  to  recover  the  money 
so  loaned  by  the  inherent  force  of  the  con- 
tract by  reason  of  the  fact  that  the  corpora- 
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'^on-  will  be  privileged  to  avoid  the  contract 
jLs  such;  but  In  such  a  case  tbere  still  exists 
upon  the  part  of  the  corporation  an  obliga- 
tloa  which  the  law  imposes  upon  it  to  repay 
the  money  which  it  has  received,  and  that 
obligation  a  court  of  equity  must  protect  in 
any  effort  upon  the  part  of  the  corporation 
to  avoid  the  contract  So,  where  property 
has  been  conveyed  to  a  corporation  by  a 
director  of  the  corporation,  while  the  con- 
tract under  wMch  the  conveyance  has  been 
made  may  be  avoided  by  the  corporation,  it 
will  be  the  duty  of  a  court  of  equity  to 
restore  to  the  party  who  made  the  convey- 
ance such  property  or  values  as  he  has  parted 
with  and  as  have  passed  to  the  corporation, 
and  any  considerable  efi3ux  of  time  after 
such  a  transaction  is  liable  to  render  It  more 
or  less  difficult  or,  perhaps.  Impossible  for  a 
court  to  restore  original  conditions  or  to 
adopt  substituted  conditions  with  fairness 
or  accuracy.  A  second  limitation  which  may 
be  said  to  exist  arises  from  a  distinction 
which  must  be  recognized  between  the  re- 
lation of  a  stockholder  to  a  corporation  and 
the  relation  of  a  director  to  a  coriK>ration. 
A  director's  duties  are  trust  duties,  or,  more 
accurately  speaking,  are  so  nearly  of  the 
nature  of  the  duties  ol  a  trustee  to  his  ces- 
tui que  trust  that  a  fiduciary  rdatlonshlp 
with  its  attendant  responsibilities  is  appro- 
priately said  to  exist  between  the  director 
and  the  corporation ;  whereas,  the  position 
of  the  stockholder  of  a  corporation  Is  not 
one  of  trust,  for  a  stockholder  owns  that 
which  may  be  said  to  represent  ah  int^ral 
proportionate  part  of  the  corporation  as  a 
property  right,  and  It  is  his  privilege  to  pro- 
tect that  right  and  to  deal  with  It  and  to 
deal  with  his  corporation  In  accordance  with 
bis  best  judgment,  so  there  Is  no  reason  why 
all  of  the  stockholders  of  a  corporation  may 
not,  by  mutual  agreement,  co-operate  to  en- 
able the  corporation  which  they  collectively 
comprise  to  make  a  contract  with  one  of  Its 
directors,  or  to  ratify  such  a  contract  al- 
ready made,  If  the  stockholders  believe  that 
such  a  course  Is  beneficial.  The  limitation 
to  which  I  refer  therefore  is  that  the  stock- 
holders may  either  authorize  or  approve  of  a 
contract  between  a  corporation  and  one  of 
its  directors  when  they  believe  such  a  con- 
tract to  be  benefldal. 

In  the  present  case,  the  right  of  tiie  cor- 
poration to  avoid  the  contract  now  In  ques- 
tion is  asserted  by  an  individual  stockholder 
of  the  corporation;  complainant  asking  as  a 
stockholder  that  SOO  shares  (of  the  par  value 
of  $15,000)  of  the  capital  stock  of  the  Liber- 
ty Cut  Glass  Company  of  New  Jersey  be 
canceled.  This  stock  was  issued  by  the  cor- 
poration named  to  three  parties,  who  have 
been  called  its  promoters,  and  how  be- 
longs to  one  of  the  three,  namely,  defendant 
John  E.  Marsden.  Where  rights  of  this 
nature  of  a  corporation  are  to  be  asserted, 
ft  Is  primarily  the  duty  of  the  corporation 


to  assert  such  rights;  but,  where  the  man- 
agement of  the  corporation ,  is  in  hands 
whose  interests  will  be  injuriously  affected 
by  the  assertion  of  the  rights  claimed,  It 
cannot  be  reasonably  expected  that  the  cor- 
poration will  be  active  In  the  matter,  and 
the  privilege  Is  accordingly  given  to  an  in- 
dividual stockholder  to  protect  his  indivldua] 
stock  Interests  in  a  suit  of  the  nature  of  the 
present  one  In  behalf  of  the  corporation,  and 
I  think  the  evidence  in  this  case  sufficiently 
shows  that  the  management  of  the  Libert 
Cut  Glass  Company  of  New^  Jersey  is  in 
such  hands  tliat  it  would  have  been  entirely 
futile  for  the  complainant  to  have  asked  that 
tills  suit  be  prosecuted  with  vigor  by  the 
corporation  itself,  and  this  suit  may  there- 
fore be  sustained  In  its  fullness  by  the  In- 
dividual stockholdOT,  the  complainant  here, 
Albert  C.  Stephany. 

The  question  therefore  presented  is  wheth- 
er a  conveyance  made  by  Mr.  Marsden,  the 
defendant,  and  his  two  associate  promoters, 
to  the  Liberty  Cut  Glass  Company  at  the 
time  of  Its  organisation,  for  which  convey- 
ance there  was  received  by  the  three  promo- 
ters the  $15,000.  par  value,  of  stock  of  iha 
corporation,  shall  be  set  aside  and  the  stock 
so  Issued  canceled,  either  In  whole  or  In 
part.  The  ground  of  the  relief  sought  is  that 
the  contract  of  sale  was  not  only  a  contract 
between  the  corporation  and  three  men  who 
were  the  promoters  and  directors,  but  it  is 
also  claimed  affirmatively  upon  the  part  of 
complainant  that  the  conti»ct  of  sale  was 
made  under  false  and  fraudulent  mlsrepre- 
sentatlons  upon  the  part  of  defendant  Mars- 
den and  his  two  associates,  and  that  values 
and  existing  conditions  were  by  them  repre- 
sented to  the  corporation  to  exist,  which,  in 
fact,  did  not  exist,  and  that  there  has  been 
a  failure,  if  not  entire,  then  nearly  so,  of 
the  consideration  for  which  the  stock  was 
issued.  I  doubt  the  propriety  of  going  at 
length  In^  the  details  of  the  conditions 
which  existed  at  the  time  of  the  organiza- 
tion of  the  Liberty  Cut  Glass  Company,  and 
the  transfer  to  it  of  the  property  rights 
which  were  made  the  consideration  for  the 
stock  in  question;  but  perhaps  I  should  brief- 
ly summarize  the  situation  at  that  time  by 
the  statement  that  Mr.  Marsden  and  his  two 
associates  were  at  the  time  the  owners  of 
nearly  all  the  corporate  stock  of  a  Delaware 
corporation  operating  at  Philadelphia,  and 
known  as  the  "Quaker  City  Cut  Glass  Com- 
pany," which  corporation  was  engaged  in 
a  business  similar  to  that  of  the  proposed 
business  of  the  New  Jersey  corporation  then 
about  to  be  formed.  Mr.  Marsden  and  his 
two  associates  referred  to  were  also  associat- 
ed as  partners  in  an  enterprise  which  in  ef- 
fect made  them  sales  agents  of  the  Phila- 
delphia corporation. 

The  enterprise  consisted  of  what  they  call- 
ed a  "mall  order  system"  of  placing  cut  glass 
upon  the  market    That  system  Mr.  Marsden 
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and  bis  two  aaeoclates  daitn  to  have  orig- 
inated and  to  have  actiyely  prosecnted  for  a 
period  of  18  months  prior  to  the  formation  of 
the  new  Jersey  corporation,  and  by  the  tes- 
timony of  Mr.  Marsden  It  Is  claimed  that 
a  considerable  snm  of  money  has  been  spent 
In  developing  the  system  of  Its  then  condi- 
tion; their  expenditures  having  inclnded  a 
large  amount  paid  for  advertising  and  other 
Incidental  expenses.  At  the  time  o(  the 
proposed  formation  of  the  New  Jersey  cor- 
poration in  the  fall  of  1002,  the  partnership 
business  of  the  three  sales  agents  referred 
to,  known  as  the  "mall  order  business,"  had 
reached,  as  Mr.  Marsden  claims,  a  consider- 
able magnitude  and  was  prosperous.  It  was 
at  that  time  that  the  plan  was  originated 
whereby  It  was  proposed  to  establish  a  New 
Jersey  corporation  at  Egg  Harbor  under  the 
same  name  which  the  three  partners  had  been 
using  up  to  that  time,  namely,  the  Liberty  Cut 
Glass  Company,  which  corporation  should 
take  over  the  name  and  the  trade  and  what- 
ever tangible  business  assets  there  were  of 
the  Philadelphia  partnership,  and  should  is- 
sue to  the  three  partners  in  payment  for 
such  assets  the  stock  now  in  question.  To 
that  end  a  public  meeting  was  held  in  Egg 
Harbor,  at  which  meeting  defendant  Mars- 
den and  bis  .two  associates  enlightened  those 
present  as  to  the  general  plan,  and  at  that 
meeting  some  stock  was  subscribed.  The 
idea  given  oat  at  that  meeting  appears  to 
liave  been  that  Mr.  Marsden  and  his  two  as- 
sociates were  to  supply  to  the  new  company, 
in  value  at  least,  dollar  for  dollar  against 
such  money  bm  the  Egg  Harbor  people  should 
put  Into  the  concern.  To  that  end  snbscrlp- 
tlona  to  stock  were  taken,  with  a  view  of 
raising  $15,000  by  local  subscriptions,  and 
$15,000  in  value  was  to  be  supplied  by  Mr. 
Marsden  and  his  associates  by  conveying 
to  the  corporation  the  assets  already  refer- 
red to  which  they  possessed.  The  corpora- 
tion was  formed,  and  the  three  Incorporators 
met  on  October  3,  1902,  to  bold  the' organiza- 
tion meeting.  At  that  time  there  were  pres- 
ent a  number  of  the  stockholders  who  had 
or  were  about  to  sut>8cribe  for  shares  which 
were  to  he  paid  for  in  cash.  At  that  meet- 
ing a  resolution  was  passed  by  the  three 
men  named  in  the  charter  of  the  corporation, 
who  were  holding  the  organization  meeting, 
anthorizlog  the  board  of-  directors  to  take 
over  these  assets  from  Mr.  Marsden  and  bis 
associates  and  to  issue  full-paid  stock  to 
them  to  the  amount  of  SOO  shares,  or  $15,000. 
The  Egg  Harbor  people,  who  were  present 
at  that  meeting  in  considerable  number,  were 
Invited  to  participate  in  the  proceedings  of 
the  meeting,  and  did  so,  and  I  think  the 
minutes  show  that  those  who  were  present 
unanimously  voted  for  the  resolution  au- 
iboTlzing  the  purchase.  A  preliminary  agree- 
ment had  already  been  drawn  under  date  of 
October  3,  1902,  which  embodied  very  fully 
the  general  proposition  In  effect  as  I  have 
stated  It,  except  that  other  details  to  which 


I  have  not  yet  referred  were  embodied  to 
the  written  proposition.  After  the  meeting 
of  the  incorporators  and  the  election  by  them 
of  a  board  of  seven  directors,  of  whom  Mr. 
Marsden  and  his  two  associates  were  three, 
and  of  whom  Egg  Harbor  subscribers  for 
stock  were  four,  a  directors'  meeting  was  at 
once  held,  and  the  contract  in  question  was 
made  with  Mr.  Marsden  and  his  two  asaoci- 
ates,  pursuant  to  a  resolution  of  that  meet- 
ing, which  resolntion  was  in  accordance  with 
the  vote  of  the  preceding  organizers'  meet- 
ing; and  pursuant  to  that  authorization  the 
conveyance  now  in  question  was  made  to  the 
corporation  of  the  rights  which  Mr.  Marsden 
and  his  two  associates  had  been  up  to  that 
time  exercising  and  which  they  owned,  and 
the  stock  now  In  question  was  issued.  While 
I  think  the  bill  of  sale  which  was  made  by 
Mr.  Marsden  and  his  two  associates  to  the 
company  refers  only  to  the  mall  order  bnsi- 
ness  and  Its  assets,  the  testimony  discloses 
that  what  was  in  fact  the  consideration  for 
the  issuance  of  the  stock  to  Mr.  Marsden 
and  his  associates  was  not  only  the  mail 
order  business,  but  also  the  engagement  of 
Mr.  Marsden  and  bis  associates  to  cause 
the  Pbilad^phia  company,  the  Quaker  City 
Grlass  Company,  to  enter  Into  a  five  years' 
contract  with  the  new  Liberty  Company, 
whereby  the  former  company  should  agree 
to  take  of  the  manufactured  products  of  the 
new  Liberty  Company  $25,000  worth  of  man- 
ufactured products  a  year  for  five  years  at 
a  profit  above  cost  to  the  new  Liberty  Com- 
pany of  15  per  cent  Bo  the  two  elements, 
the  mall  order  business  and  the  guaranteed 
contract,  were  the  things  which  formed  the 
consideration  for  the  issuance  of  this  stock. 
Whether  or  not  both  are  expressly  named 
in  the  bill  of  sale  I  am  not  sure,  but  both 
are  set  forth  at  length  In  the  written  prelim- 
inary agreement 

I  am  strongly  Impressed,  as  I  view  the 
situation  In  tbe  light  of  developments  whicli 
have  transpired  since  this  transaction  occur- 
red in  1902,  that  the  Values  conveyed  by  Mr. 
Marsden  and  his  associates  to  the  Liberty 
Cut  Glass  Company  were  lees,  considerably 
less,  tban  $15/)(X>  in  amount;  but  the  diffi- 
culty which  necessarily  confronts  one,  after 
so  long  a  time  has  elapsed,  in  ascertaining 
what  the  real  values  were  which  were  con- 
veyed, arises  from  the  fact  that  it  Is  almost 
impossible  for  one  to  transport  himself  in 
effect  to  that  early  date  and  accurately  view 
conditions  from  the  more  limited  view  i>oints 
that  one  would  then  have  had.  This  mailing 
contract  business,  according  to  Mr.  Mars- 
den's  testimony,  was  then  of  great  value  and 
a  source  of  great  profit  both  present  and 
projective,  but  soon  thereafter  became  less 
valuable  by  reason  of  a  fact  which  could  not 
then  have  been  discerned,  namely,  that  others 
soon  inaugurated  the  pursuit  of  the  same 
system,  and  the  opposition  which  thus  arose 
destroyed  the  profits  which  before  that  time 
had  been  possible  through  those  channels. 
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In  undertaking  to  assume  a  view  point  of 
the  year  1902  we  can  only  appropriate  view 
such  things  as  could  then  have  been  seen, 
and,  if  it  were  not  within  the  reasonable  con- 
templation of  the  parties  at  that  time  that 
new  basUtess  conditions  of  the  nature  refer- 
red to  would  arise.  It  is  improper  at  this 
time  to  base  a  Judgment  upon  those  new  cmi- 
dltions  which  have  since  developed  and  be- 
come presently  apparent.  So  It  is  manifest- 
ly difficult  to  determine,  In  case  this  stock 
should  at  this  time  be  set  aside,  what  values 
should  equitably  be  restored  to  Mr.  Marsden 
in  lieu  of  the  cancellation  of  the  contract. 
Such  values  as  should  equitably  be  restor- 
ed would  be  the  values  which  then  existed 
of  the  assets  which  Mr.  Marsden  and  his  as- 
sociates placed'  In  the  hands  of  the  new  com- 
pany; and  tbey  Included,  as  already  stated, 
not  only  the  mall  order  business,  but  also 
what  then  appeared  to  be,  and  what  I  may 
say  now  appears  to  have  been,  a  valuable  as- 
set in  the  nature  of  a  guaranteed  contract 
with  the  Quaker  Olty  Glass  Company,  under 
which  that  corporation  was  to  become  ob- 
ligated to  purcbase,  at  a  IS  per  cent  profit 
to  the  new  corporation,  the  amount  already 
stated  of  the  products  of  the  new  concern. 
So  I  find  myself  embarrassed,  extremely  so, 
In  ascertaining  a  satisfactory  method  where- 
by I  may,  with  what  I  can  regard  as  reason- 
able accnracy,  determine  upon  a  basis  for 
compeniuitlon  to  defendant  Marsden  In  the 
nature  of  a  restoration  of  rights  in  value 
equal  to  the  rights  which  were  delivered  to 
the  new  company,  should  the  stock  be  cancel- 
led pursuant  to  tiie  prayer  of  the  bill. 

It  Is  manifest  that  rights  cannot  be  re- 
stored as  they  originally  existed,  because  the 
business  which  was  conveyed  has  now  disap- 
peared entirely,  and  the  difficulties  which 
thus  exist  arise  iv^lmarily  from  the  fact  that 
the  present  suit  was  instituted  at  a  time  so 
long  after  the  time  when  the  original  trans- 
action occurred;  the  present  bill  not  having 
been  QXe^,  until  August,  1907.  It  is  apparent 
that  no  corporation  has  the  right  to  specu- 
late upon  its  privliegre  to  avoid  a  contract 
which  it  has  made.  Its  rig^t  of  rescission 
cannot  be  held  in  abeyance  awaiting  the 
changing  conditlmis  of  time  to  the  end  that 
the  results  of  the  contract  may  be  retained 
If  found  desirable  or  profitable  and  reject- 
ed If  found  unsatisfactory.  The  Importance 
and  extreme  fairness  therefore  of  the  prin- 
ciple that  a  right  of  this  nature,  an  option  of 
this  nature,  should  be  exercised,  if  at  all, 
promptly,  is  manifest  in  almost  every  aspect 
in  which  we  approach  this  or  any  case.  At 
the  organization  meeting  to  which  I  have  re- 
ferred, Mr.  Stephany  was  present  and  par- 
ticipated. His  name  was^  proposed  as  a  di- 
rector, but  others  received  more  votes  than 
he,  and  his  name  was  not  among  those  who 
were  declared  elected.  He  was,  however, 
made  a  director  at  the  annual  meeting  which 
was  held  January  19.  1904,  and  during  the 
time  between   the  organization  meeting  in 


October,  1902,  and  the  annual  meeting  In 
1901  Mr.  Stephany  bad  remained  continu- 
ously a  stockholder.  I  am  unable  to  agree 
with  the  suggestion  made  by  counsel  of  the 
defendant  to  the  effect  that  the  participation 
of  the  stockholders  in  the  organization  meet- 
ing would  operate  aB  either  a  ratification  or 
direction  upon  the  part  of  the  stocbholdrars  for 
the  purchase  of  this  property  and  therefore 
become  the  individual  act  of  the  stockholders 
or  the  act  of  the  corporation  by  virtue  of  the 
unanimous  or  practically  unanimous  consult 
of  its  stockholders  given  at  that  time;  but 
It  does  appear  that  a  meeting  of  the  stock- 
holders was  held  January  20,  1903— the  first 
succeeding  annual  meeting — at  which  meet- 
ing there  were  present  429  shares  of  stock 
and  were  absent  76  shares  of  stock,  the  total 
stock  having  been  606  shares.  At  that  meet- 
ing a  new  board  of  directors  was  elected. 
The  SOO  shares  of  stock  in  question  were  vot- 
ed by  Mr.  Marsden  and  his  associates,  but  of 
the  429  shares  present  129,  which  was  more 
than  a  majority  of  the  stock  exclusive  of  the 
stock  in  question,  was  represented  and  voted 
for  those  directora  That  meeting,  as  win 
be  seen,  was  only  a  short  time,  three  montlis, 
after  the  organization  meeting.  The  next 
annual  meeting  after  operations  had  actively 
begun  was  on  January  19,  1904.  At  that 
meeting  there  were  411  shares  present,  whl<di, 
exc^dlng  the  800  shares  now  In  question, 
left  111  shares'  of  stock,  or  more  than  half  of 
the  stock  held  by  the  Egg  Harbor  people.  At 
that  meeting  Mr.  Stephany  was  present  and 
was  elected  a  director,  and  I  believe  nomi- 
nated by  Mr.  Diamond,  one  of  Mr.  Marsden's 
associates,  as  a  director.  At  that  meeting  a 
report  was  made  by  the  president  of  the  cor- 
poration to  its  stockholders,  and  in  that  re- 
port it  was  shown  what  the  amount  of  sales 
bad  been  under  the  Quaker  City,  contract, 
and  also  what  the  amount  of  sales  had  been 
up  to  that  date  under  the  mall  order  system, 
so  that  at  that  time  the  practical  operative 
results  of  the  two  classes  of  assets  which 
had  been  turned  over  to  the  Liberty  Com- 
pany were  displayed  to  the  assembled  stock- 
holders, and  if  the  results  which  had  been 
obtained  during  that  period  of  one  year  and 
three  months  by  the  use  of  those  assets  by 
the  Liberty  Company  Indicated  a  lesser  value 
of  these  assets  than  had  been  represented  by 
the  promoters,  or  indicated  a  lesser  value 
than  the  amount  which  bad  been  paid,  then 
a  duty  at  that  time  devolved  upon  the  stock- 
holders who  were  present  to  exercise  any 
rights  tbey  tiad  in  the  way  of  avoidance  of 
the  obligations  of  the  company  which  had 
been  given  as  a  consideration  for  the  trans- 
fer of  the  assets. 

Stockholders  who  were  not  present  were 
privileged  to  be  present  and  were  in  a  meas- 
ure chargeable  with  notice  of  what  occurred. 
Mr.  Stephany  is  a  man  of  acute  intelligence. 
At  that  time  he  well  knew  what  had  been 
paid  for  the  assets  which  had  been  turned 
over  to  the  corporation,  and  at  that  time  was 
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informed  what  the  practical  restilts  bad  be6n 
In  the  handling  of  thoee  assets  by  the  corpo- 
ration, and  as  an  intelligent  man  it  became 
his  duty  and  the  duty  of  all  stockholders  to 
Inquire  and  ascertain  the  value  of  these  as- 
sets, and  to  ascertain  whether  any  misrepre- 
sentations of  value  or  failure  of  considera- 
tion existed,  and  to  assert  such  rights  as  be- 
longed to  the  corporation,  rather  than  to  per- 
mit the  corporation  to  continue  to  utilize  the 
assets  for  an  IndeSnlte  period  and  in  effect 
speculate  ujwn  the  development  of  time.  No 
action,  however,  was  taken,  looking  to  the 
rescission  of  the  contract,  and  again  in  Jan- 
uary, 1905,  there  were  present  at  the  stock- 
holders' meeting  447  shares,  which,  exclud- 
ing the  800  shares  In  question,  left  147 
shares,  more  than  a  majority  of  the  stock 
held  by  the  Egg  Harbor  people,  and  Mr. 
Stephany  was  present  and  was  elected  secre- 
tary and  director.  On  January  16,  1906,  an- 
other stockholders'  meeting  occurred,  at 
which  more  than  a  majority  of  the  stock,  ex- 
cluding the  SOO  shares  in  question,  were 
present  and  participated,  and  Mr.  Stephany, 
I  think,  at  that  meeting  was  again  re-elected 
both  as  a  director  and  secretary.  I  think  it 
also  appeared  at  that  meeting  that  the  profits 
of  the  concern  had  reached  10  per  cent,  net 
for  the  then  current  year.  At  that  time  the 
company  was  still  operating  under  the  Qua- 
ker City  contract,  but,  as  I  recall  It,  the  mail 
order  business  had  at  that  time  practically 
ceased.  On  May  16,  1906,  the  Quaker  City 
contract  was  canceled.  The  reason  for  its 
cancellation  may  not  be  material,  but  it  was 
canceled  by  mutual  agreement  of  the  Quaker 
City  Company  and  the  Liberty  Company.  It 
does  appear,  and  is  undoubtedly  a  fact,  that 
up  to  that  time  the  Liberty  Company  bad 
been  suffering  for  want  of  capital.  It  had 
been  anticipated  at  the  outset  that  they 
would  need  $15,000  cash  capital,  and  the  sub- 
scriptions which  were  forthcoming  only 
reached  about  $10,000,  and  there  had  been, 
in  consequence,  a  shortage  of  cash  capital, 
and  the  Quaker  City  Company  had,  according 
to  the  testimony,  gone  far  in  the  line  of  in- 
dulgence to  the  Liberty  Company.  Th^  had 
supplied  to  the  Liberty  Company  a  line  of 
credit  which,  in  some  measure,  had  enabled 
the  liberty  Company  to  conduct  its  affairs 
at  a  profit,  and  without  that  line  of  credit  it 
appears  thai  the  Liberty  Company  would,  in 
all  probability,  have  been  embarrassed.  At 
any  rate,  a  friction  occurred  between  the  two 
companies,  and  that  friction  seems  to  have 
occurred  because  of  a  dalm  upon  the  part  of 
the  Liberty  Company,  or  Mr.  Marsden  rep- 
resenting the  Liberty  Company,  that  the  Lib- 
erty Company  was  entitled,  under  the  con- 
tract, to  a  15  per  cent,  profit  on  the  cost  of 


the  blanks,  which  blanks,  as  I  understand  It, 
were  articles  manufactured  by  other  glass 
companies  In  the  rough,  and  which  were 
ground  by  the  Liberty  Company.  Without 
undertaking  to  ascertain  whether  such  a 
dalm  was  valid  or  not,  I  am  Impressed  that 
any  charge  upon  the  part  of  the  Uberty 
Company,  under  the  contract  referred  to,  of 
16  per  cent,  of  the  cost  of  blanks,  when  those 
blanks  had  been  supplied  by  the  Quaker  City 
Company  to  the  Liberty  Company  and  had 
not  been  paid  for,  was  a  severe  strain  on  the 
spirit  of  the  contract  However,  the  contro- 
versy resulted  in  a  compromise  agreement  by 
which  the  contract  was  abrogated,  and  there 
seems  to  be  no  doubt  but  that  that  occurred 
as  the  deliberate  act  of  both  companies. 
Since  that  time  the  Liberty'  Company  has 
been  proceeding  with  its  work  at  a  profit,  and 
at  a  considerable  profit  They  have  gone 
into  a  new  system  of  handling  their  prod- 
ucts, to  advantage,  as  appears  by  the  testi- 
mony, BO  that  in  the  year  1907  they  appear 
to  have  made,  as  nearly  as  I  can  ascertain, 
something  like  30  per  cent  on  their  capital 
of  $26,000.  The  concern  is  manifestly  a 
flourishing  concern  at  this  time.  They  have 
been  enabled  to  carry  to  a  surplus  account 
enough  profits  to  give  them  a  better  work- 
ing capital,  and  are  now  making  profits  to 
the  amount  I  have  named.  If  the  $15,000 
stock  held  by  Mr.  Marsden  Is  wiped  out  the 
remaining  stockholders,  at  the  present  rate 
of  earnings,  will  be  receiving  something  like 
SO.  per  cent  profits  in  the  way  of  dividends 
and  surplus  under  the  present  showing. 
Each  year  the  annual  stockholders'  meetings 
have  beea  held,  and  I  think  at  each  annual 
meeting  Mr.  Stephany  has  been  present,  and 
such  stockholders  who  have  not  been  present 
have  been  privileged  to  be  and  have  been 
privileged  to  acquire  an  intimate  knowledge 
of  the  affairs  of  the  concern.  They  had  the 
opportunity  to  know  what  was  being  done 
and  what  had  been  done,  and  it  was  their 
duty  to  embrace  that  c^portunlty. , 

If  these  circumstances  and  this  long  delay 
In  the  assertion  of  corporate  rights  have  not 
amounted  to  a  ratification  of  the  contract  by 
the  stockholders,  it  se^na  entirely  clear  that 
the  long  delay  in  the  assertion  of  the  claim 
now  asserted  has  operated  to  render  it  Im- 
possible for  this  court  to  ascertain  at  this 
time  with  reasonable  accuracy  or  certainty 
the  equitable  terms  on  which  relief  may  now 
be  based,  and  I  em  fully  convinced  that  the 
long  delay,  under  the  circumstances  named, 
must  be  regarded  as  operative  to  bar  the  re- 
lief now  sought. 

It  is  my  judgment  therefore  that  the  relief 
which  the  complainant  now  seeks  must  be 
denied,  and  I  will  so  advisa 
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COLLINS  T.  LEARY  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  16,  190&) 

1.  Specific  Performance  (8  106*). 

Where  a  huaband  orally  agreed  to  convey 
property  to  complainant,  and,  after  the  hus- 
band's death,  his  wife  brought  ejectment  for  the 
property,  which  complainant  was  occupying, 
the  wife  was  a  necessary  party  to  a  suit  to 
compel  specific  performance  of  the  agreement  to 
convey  and  to  enjoin  the  ejectment  suit,  at  least 
as  far  as  the  injunctive  relief  was  concerned. 
[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  i  106.*] 

2.  SFBcino  PEBr<»UAncK  ({  106*)— Aotxors— 
Pasties.  . 

Where  one  agreed  with  complainant's  hus- 
band to  convey  property  to  complainant  merely 
for  convenience,  but  there  was  no  agreement  tliat 
she  should  hold  it  in  trust  for  her  husband's 
heirs,  they  were  not  necessary  parties  to  a  suit 
by  complainant  for  specific  penormance  of  the 
agreement  to  convey. . 

[Bd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  i  106.*] 

8.  EJquiTT  (§  148*)  — Plkadinq  — MuiTiFABi- 
0USNE8S— Several.  Causes  of  Action. 
The  rule  against  multifariousness  is  merely 
one  of  convenience,  and,  if  the  court  can  make 
a  decree  on  a  bill  which  joins  independent 
causes  of  action,  the  bill  will  not  be  considered 
multifarious;  but,  if  it  is  impossible  to  maice 
a  decree  so  as  to  do  justice  to  all  parties,  the 
court  wil>>  of  its  own  motion,  treat  the  bill  as 
multifarious,  whether  or  not  the  objection  is 
raised  by  the  parties. 

lEii.  Note.— For  other  cases,  see  Eauity,  Gent. 
Dig.  Si  341-367 ;   Dec.  Dig.  f  148.*] 

4.  Equity  (§  148*)- Plbadino— Reukf— MtH/- 

TIFABIOUSNESa. 

Complainant's  husband  made  a  contract 
with  defendant's  husband  and  a  corporation  con- 
trolled by  him,  by  which  the  corporation  was  to 
have  the  use  of  a  patent  belonging  to  com- 
plainant's husband,  for  which  the  corporation 
agreed  to  pay  a  royalty  and  defendant's  husband 
agreed  to  convey  to  complainant  a  house.  Held, 
that  the  transaction  was  a  single  agreement  and 
could  be  dealt  with  by  one  decree  against  the 
two  sets  of  defendants  and  a  bill  for  specific 
performance  of  the  ai;reement  to  convey  and  an 
accounting  for  royalties  due,  making  defendant, 
her  husband's  heirs,  and  the  corporation  de- 
fendants was  not  multifarious. 

[Ed.  Note.— For  other  cases,  see  EJqnity,  Cent 
Dig.  H  341-367:   Dec.  Dig.  i  14S.*] 

5.  Specific  Performance  (§  127*)— Reuubf— 
Ihcidental  Reliei^-Accountino. 

In  a  suit  against  a  corporation  and  its 
manafter  for  specific  performance  of  a  contract 
by  which  the  corporation,  in  consideration  of 
the  use  of  a  patent,  owned  by  complainant, 
agreed  to  pay  royalties,  and  the  manager  agreed 
to  convey  certain  property  to  complainant, 
equity,  having  jurisdiction  to  determine  the  na- 
ture of  the  contract,  will  decree  an  accounting 
as  to  the  royalties. 

[Ed..  Note.— For  other  cases,  see  Specific  Per^ 
formance,  Dec  Dig.  J  127.*] 

6w  Specific  Peeforuancb  ({  106*)— Parties. 
Where  defendant's  husband  agreed  to  con- 
vey to  complainant  property  which  complainant 
and  her  husband  thereafter  occupied,  but  de- 
fendant and  her  husband's  heirs  brought  eject- 
ment therefor  after  his  death,  in  a  suit  for 
specific  performance  of  the  agreement  to  convey 
and  to  restrain  the  ejectment  action,  the  heirs 


were  proper  parties  for  the  purposes  of  the  in- 
junction. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  S  106.*] 

7.  Specific  Pebfobmance  (§  106*)— Parties- 
Heirs  OF  Party  Contbacting. 

In  a  suit  for  specific  performance  of  a 
contract  to  convey  land,  the  heirs  of  the  party 
contracting  to  convey  are  necessary  parties  de- 
fendant to  the  decree. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {  347 ;   Dec.  Dig.  {  106.*] 

Appeal  from  Court  of  Chancery. 

Suit  for  si)eclflc  performance  and  other 
relief  by  Sara  D.  Collins  against  Mary  0. 
Leary  and  others.  From  an  order  overruling 
a  demurrer  to  the  bill,  defendants  appeal. 
Affirmed. 

The  following  is  ttae  opinion  of  How^,  V. 
C,  of  the  court  below: 

"The  argument  in  this  case  took  place  at 
the  October  term.  The  question  at  issue 
was  decided  orally,  and  an  order  was  enter- 
ed overruling  the  demurrer.  An  appeal  hav- 
ing been  taken,  I  am  called  upon  to  state 
the  reasons  which  led  to  the  sustaining  of 
the  bUL 

"The  facts  are  these:  William  A.  Collins 
had  been  for  years  an  employe  of  the  Morris 
&  Cummings  Dredging  Company,  of  which 
company  James  D.  Leary  was  the  controlling 
influence.  Collins  died  in  1906,  leaving  the 
complainant  his  widow,  who  became  admin- 
istrator of  his  estate.  Leary  died  in  1902, 
leaving  a  widow  and  several  children,  all.  of 
whom,  together  with  the  Morris  &  Cummings 
Dredging  Company,  are  parties  defendant. 
Years  ago  Collins  Invented  a  dredging  buck- 
et, for  which  he  obtained  letters  patent  It 
seems  to  have  been  considered  useful  In  the 
business  of  the  Morris  &  Cummings  Dredg- 
ing Company,  and  an  agreement  was  made 
in  1906  between  Leary  on  his  behalf  and  on 
behalf  of  his  company  by  which  the  company 
obtained  the  right  to  use  the  Invention,  in 
consideration  of  which  the  company  and 
Leary  agreed  orally  to  convey  to  Collins  a 
house  and  lot  In  Bloomfleld  for  a  home  for 
himself  and  family,  but  that  as  a  matter  of 
convenience  the  title  should  be  taken  in  the 
name  of  his  wife,'  the  present  complainant 
It  was  also  agreed  at  the  same  time,  and 
as  part  of  the  same  consideration,  that  the 
Morris  &  Cummings  Dredging  Company 
would  pay  to  Collins  a  fair  royalty  for  the 
use  of  the  invention.  In  pursnance  of  this 
agreement  Collins  and  his  family  at  once 
took  possession  of  the  premises.  Collins  dur- 
ing his  lifetime,  and  the  complainant  with 
her  family  since  bis  death,  have  been  in  the 
continual  possession  of  the  premises,  and 
are  now  in  such  possession.  They  hare  nev- 
er paid  any  rent  or  in  any  way  recognized 
any  right  of  Leary  or  bis  widow  and  heirs  in 
the  property,  but  have  always  treated  it  as 
their  own.  A  deed  of  conveyance  from 
Leary  to  Mrs.  Collins  was  at  one  time  drawn 
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and  ezecnted,  but  was  neTer  delivered,  be- 
cause the  parties  had  never  flnaliy  agreed 
upon  the  amount  of  the  royalty  which  should 
be  paid  by  the  Morria  &  Cummings  Dredging 
Company  for  the  use  of  the  patented  bucket 
Meantime  the  dredging  comx»any  has  been 
using  the  invention  In  its  business  and  has 
paid  no  royalty  whatever  therefor.  Negotia- 
tions concerning  the  amount  of  the  royalty 
continued  between  Collins  and  Leary  until 
1902,  when  Leary  died,  and  after  that  with 
the  Leary  heirs  until  Collins  died,  without 
any  definite  result.  In  1907  Mrs.  Leary,  the 
widow  of  James  D.  Leary,  and  the  Leary 
heirs,  began  an  action  of  ejectment  against 
Mrs.  Collins  for  the  recovery  of  the  premises 
in  question,  and  this  suit  is  brought  to  obtain 
decree  for  the  specific  performance  of  the 
contract,  (1)  on  the  part  of  the  IJearys  by  de- 
livery of  a  deed  for  the  premises  in  question 
to  Mrs.  Collins,  and  (2)  by  the  Morris  & 
Cummings  Dredging  Company  by  accounting 
for  the  fair  value  of  the  right  to  use  the 
patent  dredging  bucket 

"The  bill  prays,  among  other  things,  for 
a  preliminary  injunction  against  the  prosecn- 
tion  of  the  suit  at  law.  The  dredging  com- 
pany separately,  and  the  widow  and  three  of 
the  Leary  heirs  Jointly,  have  demurred.  The 
dredging  company  assert:  (1)  Want  of  eq- 
uity; (2)  that  it  is  not  bound  by  the  Leaiy 
agreement ;  (3)  that  the  bill  Is  multifarious ; 
(4)  that  the  Collins  heirs  are  necessary  par- 
ties; (5)  that  complainant  sues  in  both  her 
individual  and  representative  capacity;  (6) 
that  this  court  has  no  jurisdiction ;  (7)  that 
the  complainant  has  complete  remedy  at  law. 
Mrs.  Leary  and  the  three  Leary  heirs  allege: 
(1)  Want  of  equity;  (2)  multifariousness; 
(3)  Leary'8  widow  lias  no  Interest  and  should 
not  be  a  party ;  (4)  the  Collins  heirs  are  nec- 
essary parties;  (6)  the  complainant  sues  in 
both  her  Individual  and  representative  ca- 
pacities; (0)  the  court  has  no  Jurisdiction; 
(7)  there  is  a  remedy  at  law.  These  objec- 
tions will  be  taken  up  in  the  order  In  which 
they  appear  in  the  brief  for  the  demurrant 

"1.  The  first  objection  is  that  the  widow 
of  James  D.  Leary  is  an  improper  party.  It 
is  quite  possible  that  she  'is  not  a  necessary 
party  for  the  final  relief  which  is  prayed  by 
the  bill.  She  possibly  may  not  be  compelled 
to  surrender  her  right  of  dower  in  the  prem- 
ises, but,  even  in  that  event,  she  is  a  proper 
party  and  may  properly  be  brought  in  for 
the  protection  of  her  own  interests.  If  it 
should  appear,  however,  on  final  hearing, 
that  she  had  executed  the  deed  which  the 
bill  alleges  was  executed  to  Mrs.  Collins,  it 
might  be  held  that  she  had  waived  her  dow- 
er right.  This,  however.  Is  a  question  which 
is  merely  suggested  and  is  not  at  all  decided. 
The  conclusive  thing  about  her  case  is  that 
she  is  one  of  the  parties  plaintlflf  in  the  ac- 
tion of  ejectment  and  is  undoubtedly  a  nec- 
essary party  to  the  restraint  which  the  bill 
ultimately  prays. 

"2.  The  next  objection  argued  is  that  the 


heirs  at  law  of  William  A.  Collins  are  nec- 
essary parties.  The  agreement  provided  that 
the  dredging  company  and  Leary  would  con- 
vey the  premises  in  question  to  Mrs.  Collins 
as  a  matter  of  convenience.  It  may  well  be 
that  Mrs.  Collins  would  hold  the  premises  in 
trust  for  the  heirs  of  her  husband,  but  there 
Is  nothing  in  the  case  to  show  that  there  Is 
or  can  be  any  such  trust  Mrs.  Collins  sued 
merely  for  the  specific  performance  of  the 
agreement  to  convey  to  her.  What  happens 
after  such  conveyance  shall  have  been  effect- 
ed is  of  no  consequence  to  the  defendants. 

"3  and  4.  The  next  objection  is  that  the 
bill  Is  multifarious  because  it  Joins  a  daim 
by  Mr&.  Collins  Individually  with  a  claim  by 
her  in  her  representative  capacity,  and 
because  the  bill,  is  multifarious,  in  that  it 
joins  separate  and  distinct  causes  of  action. 
These  two  objections  I  will  consider  togeth- 
er. The  doctrine  of  multifariousness  is  dealt 
with  by  Vice  Chancellor  Pitney  in  See  v. 
Heppenhelmer,  65  N.  J.  Eq.  240,  36  Atl.  966, 
and  by  Vice  Chancellor  Emery  in  Shutts  v. 
United  Boxboard  &  Paper  Company,  67  N.  J. 
Eq.  225,  58  Atl.  1075 ;  and  in  the  end  It  may 
be  said  that  the  rule  against  multifariousness 
Is  merely  a  rule  of  convenience.  If  the  court 
can  see  Its  way  clear  to  make  a  decree  on  a 
bill  which  Joins  what  might  otherwise  be  in- 
dependent causes  of  action,  it  wUl'not  con- 
sider the  bill  multifarious.  If,  however,  on 
the  other  band,  the  objection  is  not  taken, 
by  the  pleadings  or  at  the  hearing,  and  the 
court  finds  it  impossible  to  make  a  decree 
which  shall  do  Justice  to  all  the  parties, 
then  the  court  will  make  the  objection  of  its 
own  motion.  In  this  case  the  allegation  is 
that  a  contract  was  made  by  Mr.  Leary  and 
the  Morris  &  Cummings  Dredging  Company 
by  which  the  dredging  company  should  have 
the  right  to  use  Collins'  patented  invention 
upon  payment  of  a  fair  royalty,  and  Leary 
should  convey  to  Mrs.  Collins  the  Bloomfield 
property.  It  is  one  agreement  and  Is  based 
upon  an  Indivisible  consideration.  There  Is 
no  reason,  so  far  as  the  mere  convenience  of 
the  court  is  concerned,  why  this  single  con> 
tract  should  not  be  dealt  with  by  a  single 
decree  against  the  two  sets  of  defendants. 

"5.  The  next  objection  Is  that  the  com- 
plainant Is  not  entitled  in  equity  to  an  ac- 
count against  the  dredging  company.  This 
needs  little  or  no  elucidation.  This  coxirt 
has  Jurisdiction  over  the  question  of  what 
the  contract  is,  and,  having  ascertained  wltat 
the  contract  is,  an  account  will  be  ordered  as 
a  matter  of  course. 

"6.  That  the  bill  shows  no  occasion  for  re- 
lief against  the  Leary  heirs:  (1)  They  are 
proper  parties  for  the  purpose  of  the  injunc- 
tion; (2)  they  are  necessary  parties  to  the 
decree  In  case  a  conveyance  is  ordered. 

"This  disposes  of  all  the  objections  that 
were  made  on  the  argument  or  in  the  com- 
plainant's brief." 

John  M.  Enright,  for  appellants.  McCar- 
ter  &  English,  for  respondent 
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PEK  CURIAM.  The  order  under  review 
herein  will  be  affirmed,  for  the  reasons  ex- 
pressed In  thft  opinion  of  Vice  Chancellor 
Howell. 


UBB  ▼.  LESS. 

(Oonit  of  Chancery  of  New  Jersey.    Dec.  8, 
1908.) 

DivoRCB  (S  133*)— Desebtiow— Efpobt  to  Iw- 

DUCE   Retubn— Evidence. 

Evidence,  in  a  suit  for  divorce  for  deser- 
tion, held  sufficient  to  show  substantial  effort 
by  petitioner  to  induce  defendant  to  return. 

[EM.  Note.— For  other  cases,  see  Divorce, 
Dec.  Dig.  {  133.*] 

Suit  by  Joseph  M.  Lee  against  Emma  Lee. 
Heard  on  excepttons  of  petitioner  to  the 
master's  report.  Bzoepttona  sustained,  and 
decree  granted. 

Hugh  B.  Reed,  for  petitioner. 

GARRISON,  V.  C.  This  Is  an  uncontested 
divorce  suit.  In  which  the  master  reported 
against  granting  the  decree  upon  the  ground 
that  there  was  not  proven  any  substantial 
effort  on  the  part  of  the  husband  to  induce 
tbe  wife  to  return  to  blm  after  she  had  left 
hlin. 

From  the  proofs,  I  am  convinced  that  a 
decree  should  be  advised,  as  I  cannot  agree, 
with  the  master  that  there  Is  not  evidence  of 
the  character  required.  The  proofs  show 
that  the  parties  were  married  In  1900  and 
lived  together  until  February,  1902.  They 
were  then  living  at  Nutley,  N.  J.  One  of  the 
household  was  the  half-brother  of  the  de- 
fendant His  presence  was  objectionable  to 
the  petitioner.  He  contributed  nothing  to 
the  household  expenses,  although  he  was  em- 
ployed, and  his  conduct  was  such  that  the 
petitioner  did  not  desire  to  have  him  as  a 
member  of  his  family.  The  husband  and 
wife  disagreed  about  this  matter.  After  a 
particular  Instance  of  disagreement,  which 
occurred  In  February  of  1902,  the  wife  and 
her  mother,  who  was  temporarily  staying 
there,  took  their  household  goods  and  depart- 
ed during  the  absence  of  the  husband.  They 
left  word  with  the  elder  children  of  the 
petitioner  (who  were  not  his  children  by  this 
wife,  but  by  a  former  wife)  that  they  were 
going  away  and  would  not  come  back.  The 
desertion  Is,  In  my  view,  plainly  proven. 
Tbe  husband  testifies  to  several  instances 
-when  he  saw  his  wife  and  endeavored  to  in- 
duce her  to  return  to  live  with  him.  He  Is 
clearly  corroborated  In  respect  to  one  of 
these  Instances.  His  eldest  son  accompanied 
bim  to  Brooklyn  in  the  year  1903  or  1901 
(neither  the  father  nor  the  son  being  able 
to  fix  the  exact  time)  and  overheard  a  con- 
versation between  the  parties  In  which  the 
defendant  stated  that  she  would  not  come 
back  to  live  with  her  husband,  his  father. 


Irhe  result  is  that  the  exceptions  must  be 
sustained,  and  the  decree  granted,  and  I  wlU 
so  advise. 


O*  N.  J.  a.  iw> 
AMPARO  MINING  CO.  v.  FIDELITY 
TRUST  CO. 

(Court  of  Chancery  of  New  Jersey.    April  13, 

190o.} 

1.  Equttt  (S  32*)— JuBisDionoN  of  Subject- 
Matteb— Natuke  01"  Action. 

An  action  by  a  home  corporation  against 
a  foreign  corporation  not  engaged  in  business  in 
this  state,  and  without  any  office,  agent,  or  place 
of  business  in  the  state,  to  establish  title  to 
treasury  shares  of  the  capital  stock  of  com- 
plainant, which  defendant  claims  to  own  ab- 
solutely, but  wbidi  complainant  alleees  were 
held  by  defendant's  testator  in  his  lifetime  as 
security  for  tbe  payment  of  a  sum  of  money,  is 
an  ac^on  quasi  in  rem,  although  complainant 
asks  for  a  transfer  of  the  shares  of  stock,  and 
no  receiver  has  been  appointed  to  take  posses- 
sion of  the  res,  and  therefore  is  within  the  Ju- 
risdiction of  the  Court  of  Chancery,  and  de- 
fendant, having  been  duly  notified  of  the  suit 
by  the  statutory  publication  of  iiotice,  and  ac- 
tual service  of  notice  of  the  suit,  and  of  the  or- 
der requiring  it  to  appear  and  plead  on  or  be- 
fore a  time  stated,  will  be  bound  by  the  decree, 
if  it  refrains  from  appearing,  so  far  as  the  same 
relates  to  the  status  of  the  stock. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  S  95;   Dec.  Dig.  i  32.*] 

2.  Equity  ({  32*)— Jubisdiction  of  Subject- 
Matteb  —  Natubx  of  Action  —  "Quasi  in 
Rem." 

The  essential  elements  of  an  action  "quasi 
in  rem"  are  a  res  located  within  the  territorial 
limits  of  the  state  in  such  a  way  that  the  state 
can  exercise  absolute  power  to  control  and  dis- 
pose of  it,  a  coarse  of  judicial  procedure,  the  ob- 
ject of  which  is  to  subject  the  res  to  the  power 
of  the  state  directly  by  judgment  or  decree, 
which  is  entered  as  distinioilsbed  from  a  course 
of  procedure  which  only  disposes  of  the  res  by 
compelling  a.  party  to  control  or  dispose  of  the 
res,  and  a  coarse  of  judicial  procedure  on  Its 
face  directed  sufficiently  toward  the  res  so  as  to 
dlRclose  this  res  to  the  defendant  when  reason- 
ably notified  of  the  action. 

[Ed.  Note. — For  other  cases,  see  Elquity,  Cent 
Dig.  5  95 ;   Dec.  Dig.  S  32.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  7777.] 

3.  Equity  (8  123*)— Pbocess— Notice  to  Non- 
BEsi  DENTS— Sufficiency. 

The  notice  to  nonresident  defendants  pre- 
scribed by  Laws  190^  p.  514,  §§  12,  13,  direct- 
ing service  on  nonresident  defendant  by  notice, 
the  form  and  scope  of  which  shall  be  prescribed 
by  the  chancellor,  and  rule  58  of  the  Chancery 
Court,  stating  that  the  notice  shall  state  "the 
object  of  the  suit  and  why  the  persons  to  whom 
it  [i.  e.,  the  notice]  is  addressed  are  made  de- 
fendants," require  that  the  notice  shall  apprise 
the  defendant,  not  only  that  he  is  sued,  but  also 
of  the  nature  of  the  suit,  and  disclosure  of  tbe 
res  toward  which  the  suit  is  directed. 

[Ed.  Note.— For  other  cases,  see  Eqnity,  Cent 
Dig.  f  300:   Dec.  Dig.  8  123.*] 

4.  Equity  (f  32*)— Jubisdiction  of  Subject- 
Matter— Natube  or  Action. 

Tbe  jurisdiction  in  actions  quasi  in  rem  is 
based  on  the  power  of  the  sovereign  state  to  ex- 
ercise control  over  all  objects  to  which  that  pow- 
er can  be  directly  applied,  and  the  necessity  of 
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the  court  to  control  all  property  within  ita  ter- 
ritorial limits. 

[Ed.  Note.— For  other  cases,  oee  Equity,  Cent. 
Dig.  I  95 ;    Dec.  Dig.  i  32.*] 

5.  CoNSTiTunoNAi,  Law  (§  309*)— Dn  Pbo- 
OESs  OF  Law — Deprivation  of  Pbopkbtt. 

Where  an  action  is  brought  which  involves 
property  within  the  state,  and  nonresident  de- 
fendants are  fairly  notified  of  the  action,  and 
have  ample  opportunity  to  appear  and  be  beard 
therein,  the  rights  of  all  parties '  interested  in 
such  property  are  determined  in  such  action  by 
due  process  of  law. 

(EM.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  i  029 ;   Dec  Dig.  |  30e.»] 

6.  EQtaxT  (8  81*)— JusiSDionoN  of  xmt  Peb- 

SON. 

An  action  strictly  in  personam  for  the  re- 
<!OTery  of  corporate  stock,  the  situs  of  which  is 
in  the  state,  may  be  brought  in  the  Chancery 
Court. 

rud.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  t  93;   Dec.  Dig.  i  31.*] 

7.  Bquitt  ($  32*)— Jurisdiction  of  StrajBCT- 
Matter— Establishment  of  Title— Equi- 
table Tttle  to  Personal  Pbopebtt. 

W'here  a  holder  of  an  equitable  title  to 
diattels  takes  .possession,  he  thereby  acquires  a 
legal  title,  as  the  only  right  in  respect  to  the 
chattels  remaining  in  the  original  holder  of  the 
legal  title  is  to  convey  the  same  to  the  holder  of 
the  equitable  title,  and  this  right  of  the  holder 
of  the  equitable  title  is  further  established  by 
Laws  1902,  p.  524  (section  44  of  the  Revised 
Chancery  Act  of  1902)  providing  that  "the  de- 
cree of  the  Court  of  Chancery  shall  •  •  * 
have  the  force,  operation  and  effect  of  a  judg- 
ment at  law  In  the  Supreme  Court  of  this 
state,"  and  Laws  of  1002,  p.  528, 1  46,  providing 
that,  when  a  complainant  obtained  a  decree,  the 
Court  of  Chancery  should  have  power  "to  cause 
by  injunction  the  possession  of  the  effects  and  es- 
tate demanded  by  the  bill,  and  whereof  the  pos- 
session or  a  sale  is  decreed,  to  be  delivered  to  the 
complainant  or  otherwise  according  to  such  de- 
cree and  as  the  nature  of  the  case  may  requise," 
and  therefore  a  court  of  equity  may  acquire  ju- 
risdiction of  a  suit  to  establish  rights  in  person- 
al property  in  the  custodj;  of  a  person  in  this 
state,  as  against  a  nonresident,  as  such  a  suit 
would  be  one  quasi  in  rem;  a  decree  in  per- 
sonam not  being  necessary  to  transfer  the  legal 
title  to  complainant. 

[Ed.  Note.— For  other  cases,  see  Ekjuity,  Cent 
Dig.  S  95;   Dec.  Dig.  »  32.*] 

8.  Equttt  (S  82*)— JtJRisDiCTiOK  OF  Subject- 
matter— Enforcement  of  Decree. 

A  contention  that  jurisdiction  cannot  at- 
tach for  the  reason  that  the  court  cannot  en- 
force its  decree  cannot  be  sustained,  since  the 
court  can  enforce  the  decree  by  the  appoint- 
ment of  a  receiver  to  take  possession  of  the 
property,  and  I>y  a  decree  enjoining  the  custodi- 
an from  interfering  with  the  receiver's  posses- 
sion. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  i  95;   Dec.  Dig.  §  32.*] 

©.  Bquitt  fli  82*)— Jubibdiction  of  Subject- 
Matteb— Enforcement  of  Decree. 

But  such  jurisdiction  is  not  dependent  on 
the  action  of  the  complainant  in  moving  for,  or 
actually  obtaining,  tlie  appointment  of  a  re- 
ceiver, or  the  issuance  of  an  injunction,  but  on 
the  existence  of  the  power  to  seize  the  property ; 
and  a  mere  possibility  that  the  court's  decree 
may  be  rendered  nugatory  by  a  removal  of  the 
property  from  the  state  does  not  destroy  the 
^ality  of  the  suit  as  one  quasi  in  rem. 

[Ed.  Note.— For  other  cases,  see  Blquity,  C«Dit. 
Dig.  S  96;    Dec.  Dig.  {  32.*] 


10.   EQUITT    (§    82*)— JUBISOTCTIOW    OF    SUB- 

ject-Matteb— Nature  of  Actioh. 

Nor  is  the  character  of  such  suit  as  one 
quasi  in  rem  taken  away  b^  the  fact  that  the 
suit  is  brought  by  the  custodian  of  the  property, 
since  the  same  remedies  for  the  enforcement  of 
the  decree  may  be  applied  at  the  instance  of  the 
defendant. 

[Ed.  Note.— For  other  cases,  see  Elqnity,  Cent. 
Dig.  5  95 ;   Dec.  Dig.  S  32.*] 

Suit  by  Amparo  Mining  Company  against 
the  Fidelity  Trust  Company,  executor,  etc., 
of  Edward  M.  Paxon.  Defendant  filed  a  plea 
to  the  Jurisdiction  of  the  court  Plea  OTer- 
ruled. 

French  &  Richards,  for  complainant  Lin- 
dabnry,  Depue  &  Folkes,  for  defendant 

STEVENSON,  V.  O.  Tbe  complainant  is  a 
New  Jersey  corporation,  and  the  defendant 
Is  a  corporation  existing  under  the  laws  of 
Pennsylvania,  in  which  state  it  has  Its  office 
and  conducts  Its  business.  The  object  of  the 
bill  Is  to  establish  lltle  to  640,504  shares  ot 
the  capital  stock  of  tjhe  complainant  of  the 
par  value  of  $1  i>er  share,  which  the  defend- 
ant claims  to  own  absolutely.  The  bill  al- 
leges that  tbe  defendant's  testator  acquired 
these  shares  of  stock  under  such  circumstan- 
ces that  bis  executor  and  trustee,  the  de- 
fendant must  be  deemed  to  bold  the  same  In 
trust  for  the  complainant;  that  the  sole  in- 
terest of  the  defendant  In  these  shares  ot 
stock  Is  the  right  to  hold  them  as  security 
for  the  sum  of  $40,000  advanced  by  the  de- 
fendant's  testator  In  bis  lifetime.  In  the  busi- 
ness of  acquiring  the  shares  as  agent  or  trus- 
tee for  the  complainant  The  bill  shows  that 
the  shares  of  stock  In  question  are  what  are 
commonly  called  "treasury  stock" ;  L  e.,  stock 
once  lawfully  Issued  which  may  be  beld  by 
or  on  behalf  of  tbe  complainant  and  law- 
fully transferred  at  any  time.  The  bill  does 
not  set  forth  a  dalm  that  tbe  defendant  la 
holding  shares  of  stock  which,  upon  payment 
of  $40,000,  should  be  surrendered  for  can- 
cellation, or  that  upon  such  surrender  the 
shares  would  ipso  facto  be  retired.  Accord- 
ing to  the  allegations  of  the  bill  the  shares 
will  remain  definite  personal  property  belong- 
Ing  to  the  complainant  In  case  Its  title  to 
them  shall  be  established.  In  this  suit  bar- 
ing tbe  same  legal  status  as  if  they  were 
shares  of  stock  In  some  other  New  Jersey 
corporation. 

The  plea  to  the  Jurisdiction  Is  substantially 
the  same  as  that  which  was  sustained  in  the 
case  of  Wilson  ▼.  American  Palace  Gar  Co^, 
65  N.  J.  Eq.  730,  85  Atl.  997.  It  sets  forth, 
in  effect  that  the  defendant  Is  a  Pennsyl- 
vania corporation  not  engaged  In  business  In. 
New  Jersey,  and  without  any  office,  agent  or 
place  of  business  In  New  Jersey,  and  that  tt 
has  been  proceeded  against  as  an  absent  de- 
fendant under  our  statute,  by  publication 
and  actual  service  of  notice  of  the  suit  and 
of  tbe  order  requiring  the  defendant  to  ap- 
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fear  and  pleaO,  dnswer  or  demur;  to  the  bill 
of  complaint,  on  or  before  a  time  stated.  It 
la  not  Boggested  that  ample  notice  of  thfe  ex- 
istence of  the  suit  and  of  its  precise  natare 
has  not  been  given,  and  In  fact  the  plen  ex- 
hibits snch  an  ample  notice.  The  sole  bar 
which  the  plea  attempts  to  raise  to  the  ac- 
tion Is  the  same'  which  was  adjddged  eflect- 
Ive  by  the  Court  of  Errors  and  Appeals  in 
the  American  Palace  Car  Company  Case 
above  mentioned.  In  that  case  the  plea  was 
held  good  because  the  court  found  that  the 
action  was  strictly  In  personam,  and  not 
either  an  action  In  rem  or  an  action  quasi  tn 
rem.  It  must  be  conceded  that,  If  this  pres- 
ent action  is  strictly  In  personam,  the  plea 
is  good  and  must  be  sustained.  It  Is  obVlous 
that  the  present  action  is  not  strictly  In  rem. 
The  question  which  must  determine  the  va- 
lidity of  this  plea  Is  whether  or  not  this  ac- 
tion lidongs  to  that  .class  of  actions  having 
some  of  the  characteristics  of  an  action 
strictly  In  personam,  and  some  of  the  char- 
acteristics of  an  action  strictly  .In  rem, 
whldi  of  late  years  have  been  styled  actions 
"quasi  in  rem."  If  this  is  an  action  quasi 
in  rem,  the  plea,  is  bad  and  must  be  over- 
ruled. 

The  principles  which  oxitrol  ttie  dedsion 
of  the  present  case  are  all  contained,  I  think, 
in  the  opinion  of  Vice  Chancellor  Stevens, 
in  the  case  of  Andrews  v.  Guayaquil,  etc.. 
Railway  Co^  69  N.  J.  Eiq.  211,  60  Atl.  668 
(190S),  in  which  case  I  understand  the  decree 
was  affirmed  by  the  Court  of  Errors  and  Ap- 
peals upon  the  Tlce  Chancellor's  opinion. 
The  same  principles  are  again  laid  down  and 
applied  by  Vice  Chancellor  Howell  In-  the 
case  of  Sohege  y.  Singer  Mfg.  Co.  (N.  J.  Cb.) 
68  Atl.  64  (1908).  It  seems  to  me  that  these 
two  recent  decisions  of  this  court  control  the 
present  case,  and  necessarily  lead  to  the 
conclusion  that  tlte  defendant's  plea  to  the 
Jurisdiction  should  be  overruled.  The  es- 
sential facts,  the  controlling  facts,  in  these 
two  cases  In  my  Judgment,  are  the  same  as  In 
the  case  at  bar,  so  far  as  those  facts  fix  the 
character  of  the  actions  as  actions  quasi  in 
rem.  Nevertheless,  the  above-mentioned  two 
cases  certainly  present,  facts  not  found  in  the 
present  case,  and  the  present  case  exhibits 
facts  not  found  in  either  of  those  cases.  It 
%m  argued  on  behalf  of  the  defendant  that, 
«ven  although  this  court  and  the  Court  of 
Errors  and  Appeals  have  fixed  the  character 
of  the  Guayaquil,  etc.,  Railway  Company 
Case  as  an  action  quasi  in  rem,  nevertheless 
the  action  set  forth  in  the  complainant's  bill 
In  this  case  is  strictly  in  personam.  It  must 
be  conceded  that  there  Is  no  decided  case  In 
New  .Tersey  presenting  precisely  the  same 
set  of  facts  with  which  we  have  to  deal  In 
tbls  present  case,  nor  has  my  attention  been 
called  to  any  decision  of  any  court  in  which 
tbe  attempt  is  made  to  point  out  and  define 
tbe  essential  characteristics  of  all  actions 
qnasl  in  rem.  In  endeavoring  to  determine 
wbettier  ttM  action  disclosed  by  the  bill  of 


rcomlplaint  Is  one  strictly  In  personam  or 
quasi  In  rem,  it  may  be  well  to  bear  In  mind 
the  respects  wherein  that  case  differs  from 
both  the  Guayaquil  Railway  Company  Case 
and  the  Singer  Mfg.  Company  Case.  In  the 
case  at  bar  we  have  a  sole  complainant  resi- 
dent In  New  Jersey,  and  a  .sole  defendant 
resident  In  Pennsylvania.  Unlike  the  Guaya- 
quil, eta,  Railway  Company  Case  the  de- 
fendant has  not  In  any  way,  directly  or 
through  an  agent,  instituted  any  action  in 
New  Jersey  affecting  the  res  which  beyond 
all  doubt  is  located  in  New  Jersey.  In  tbe 
GKiayaquil,  etc..  Company  Case  (and  the  same 
was  true  In  the  Singer  Mfg.  Company  Case) 
the  res  was  capital  stock  of  a  New  Jersey 
corporation,  but  was  not  the  capital  stock  of 
the  complainant  corporation,  as  counsel  for 
the  defendants  have  erroneously  alleged  in 
their  elaborate  and  learned  brief.  But,  fur- 
ther. In  the  case  at  bar  no  receivership  is 
prayed  for,  and  no  party  having  the  custody 
of  tbe  res  is  brought  in  as  a  defendant  In 
order  to  subject  the  res  to  the  control  of  the 
court  The  situation  seems  to  be  analogous 
to  one  where  A  complainant  in  New  Jersey, 
holding  the  iMSsesslon  of  chattels,  files  a  bill 
in  this  court  to  obtain  equitable  relief  against 
a  defendant  not  resident  in  New  Jersey  in  re- 
spect of  such  chattels.  This  case  will  also, 
I  think,  appear  on  further  consideration  to 
be  analogous  to  a  suit  in  this  court  for  di- 
vorce brought  by  a  resident  of  New  Jersey 
against  his  nonresident  spouse. 

The  authorities  which  control  this  court 
Indicate,  I  think,  the  following. as  the  essen- 
tial elements  of  an  action  quasi  in  rem:  (1) 
A  res  located  within  the  territorial  limits 
oC  the  state  In  such  a  way  that  the  state 
can,  if  it  see  fit  to  do  so,  exercise  absolute 
power  to  control  and  dispose  of  it;  (2)  a 
course  of  Judicial  procedure,  the  object  and 
result  of  which  are  to  subject  the  res  to  the 
power  of  the  state  directly  by  the  Judgment 
or  decree  which  is  entered,  as  distinguished 
from  a  course  of  procedure  which  only  af- 
fects or  disposes  of  the  res  by  compelling  a 
party  to  the  action  to  control  or  dispose  of 
the  res,  in  accordance  with  the  mandate  of 
the  Judgment  or  decree;  (3)  a  course  of  Ju- 
dicial procedure  on  its  face  directed  specifi- 
cally toward  the  res  so  as  to  disclose  this 
res  to  the  defendant  when  reasonably  noti- 
fied of  the  action.  The  failure  to  recognize 
this  element,  it  seems  to  me,  vitiates  the  ar- 
gument contained  in  the  minority  opinion  of 
Mr.  Justice  Hunt  In  Pennoyer  v.  Neff,  95  U. 
S.  714,  24  L.  Ed.  565  (1878).  A  clUzen  of 
New  Jersey,  when  notified  that  an  action 
has  been  brought  against  him  for  the  recovery 
of  a  money  Judgment  in  the  state  of  Colo- 
rado, may  elect  to  disregard  the  notice  so  re- 
ceived. He  may  prefer  not  to  appear,  and 
have  his  case  tried  under  disadvantageous 
circumstances  in  a  remote  court,  the  result 
of  which  would  be  a  Judgment  binding  upon 
him.  He  may  not  know  that  he  has  any  prop- 
erty situate  within  the  Jurisdiction  of  the 
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Ck>lorado  court  The  Colorado  action  out  of 
wblcb  aroae  tbe  case  of  Pennoyer  v.  NefC  was 
not  Bpeclflcally  directed  toward  tbe  res,  nor 
was  any  effort  made  to  notify  the  defendant, 
tbe  faonresldent  owner  of  tbe  res,  tbat  any 
snch  res  existed,  or  tbat  tbe  action  bad  any 
relation  to  it  The  course  of  procedure  pre- 
scribed by  tbe  Colorado  statute  and  pursued 
ta  tbe  case  above  mentioned,  in  respect  of  tbe 
matters  now  nnder  consideration.  Is  anal- 
ogous to  a  foreclosure  suit  brought  In  New 
Jersey  against  an  owner  of  tbe  equity  of  re- 
demption residing  in  New  York,  in  which  tbe 
notice  of  the  suit  served  or  published  mere- 
ly states  that  an  action  in  tbe  Court  of  Chan- 
cery of  New  Jersey  has  been  brought  against 
the  nonresident  defendant  without  further 
informing  blm  that  tbe  object  of  the  action, 
as  described  in  tbe  bill  of  complaint  Is  to 
foreclose  a  mortgage  on  land  belonging  to  tbe 
defendant  and  situate  In  New  Jersey.  An 
heir  of  the  mortgagor  residing  in  a  foreign 
state  may  not  have  the  slightest  knowledge 
of  the  existence  of  the  res  of  wlUcb  he  is 
tbe  owner  or  part  owner. 

The  notice  to  nonresident  defendants  pre- 
scribed by  our  chancery  act  (Laws  1902,  p. 
S14,  SS  12,  13)  is  plainly  intended  to  be  a 
notice  wblch  shall  apprise  the  defendant 
not  only  that  be  is  sued,  but  also  of  tbe  na- 
ture of  the  suit  and  such  notice  necessarily 
involves  a  disclosure  of  tbe  res  toward 
wblch  tbe  suit  Is  directed.  Tbe  statute  (sec- 
tion 13)  makes  it  tbe  duty  of  the  Chancellor 
to  prescribe  tbe  exact  form  and  scope  of  the 
notice  by  rule  of  court,  and  in  the  discbarge 
of  this  duty  the  Chancellor  bas  ordained 
that  such  notice  shall  state  "tbe  object  of 
tbe  suit  and  why  tbe  persons  to  whom  it  [i. 
e,  tbe  notice]  is  addressed  are  made  de- 
fendants." Rule  58.  If  the  Colorado  stat- 
ute above  referred  to  bad,  consistently  with 
tbe  Constitution  of  the  state,  prescribed  an 
action  in  which  tbe  plaintiff  not  only  set 
forth  bis  money  claim  against  the  defendant 
but  also  described  property  of  tbe  defendant 
situate  in  the  state  of  Colorado  and  within 
the  Jurisdiction  of  tbe  court  and  prayed, 
not  only  for  the  establishment  of  tbe  money 
claim  against  tbe  defendant  but  tbe  appli- 
cation of  tbe  property  described  to  the  pay- 
ment of  snch  claim,  it  seems  to  me  that  a 
plain  instance  would  be  presented  of  an  ac- 
tion quasi  in  rem.  It  is  plain  that  no  no- 
tice to  the  defendant  of  such  an  action  quasi 
In  rem  would  be  reasonable  wblcb  did  not 
distinctly  disclose  tbe  res,  and  its  relation 
to  the  defendant  ttnd  to  tbe  demand  of  the 
plaintiff.  The  origin  of  tbe  Jurisdiction  of 
our  courts  in  actions  quasi  In  rem  is  to  be 
found  In  tbe  power  of  the  sovereign  state 
to  exercise*  control  over  all  objects  to  which 
that  power  can  be  directly  applied.  The 
state  must  control  all  property  within  its 
territorial  limits.  Parties  Interested  in  tbat 
property,  and  residing  within  tbe  state,  or 
voluntarily  coming  Into  the  state,  In  order 
to  luive  their  rights  in  respect  of  the  proper- 


ty In  question  enforced  or  protected,  have  « 
right  to  be  heard  in  the  courts  of  the  states 
and  the  utmost  tbat  can  be  demanded  on 
tbe  part  of  nonresident  defendants  Is  tbat 
they  shall  be  fairly  notified  9f  the  action 
so  as  to  have  an  ample  opportunity  to  ap- 
pear and  be  heard  therdn.  When  these  om- 
ditions  exist  tbe  rights  of  all  parties  inter- 
ested In  tbe  res  ue  determined  by  due  pro- 
cess of  law. 

Formerly,  when  a  decree  in  equity  for  the 
specific  performance  of  a  contract  to  con- 
vey real  estate  was  enforceable  solely  by  tha 
compulsive  power  of  the  oonrt  brought  to 
bear  upon  the  deffflidant  so  as  to  constrain 
him  to  make  a  conveyance  in  accordance 
with  ills  contract  and  tbe  decree  of  tbe 
court  the  action  in  which  such  a  decree  was 
obtained  was  strictly  an  action  in  personam. 
Spurr  V.  Scovllle,  8  Coata.  (Mass.)  67&  As 
stated  by  Mr.  Justice  Gray,  in  Hart  y.  San- 
som,  110  U.  8.  161,  8  Sup.  Ot  5S8,  28  U  Ed. 
101:  "Upon  a  bill  for  tbe  removal  of  a 
cloud  upon  tbe  title  as  upon  a  bill  for  tbe 
specific  performance  of  an  agreement  to 
convey  the  decree,  unless  otherwise  express- 
ly provided  by  statute,  is  clearly  not  a  Judg- 
ment in  rem  establishing  a  title  in  land,  but 
operates  in  personam  only  by  restraining 
the  defendant  from  asserting  his  claim,  and 
directing  blm  to  deliver  up  his  deed  to  be 
canceled,  or  to  execute  a  release  to  the  plain- 
tiff." When,  however,  tbe  state  through  its 
Legislature  imparts  a  quality  to  the  de- 
cree in  equity  In  tbe  classes  of  cases  above 
mentioned,  so  as  to  make  snch  decree  op-' 
erate  directly  upon  tbe  res  so  as  to  make 
tbe  decree  establish  the  rights  of  the  parties 
litigant  in  respect  of  the  res,  irrespective  at 
any  compulsory  action  by  the  parties  tbem- 
selves,  or  any  of  tbem,  the  whole  character 
of  tbe  action  at  once  is  changed,  and  what 
was  under  tbe  former  course  of  procedure 
an  action  strictly  In  personam,  becomes  an 
action  quasi  in  rem.  Amdt  v.  Origga,  134 
U.  S.  816,  10  Sup.  Ct  657,  83  Lu  Ed.  9ia 

In  tbe  present  case  the  res  is  personal 
property.  It  does  not  follow  that  because 
anciently  an  eqtilty  decree  affecting  real  es- 
tate operated  only  In  personam,  and  did 
not  proprlo  vlgore  transfer  or  establish  ti- 
tle, such  decrees  affecting  personal  property 
within  tbe  Jurisdiction  of  tbe  court  were 
In  the  same  way  limited  In  tbeir  practical 
operation.  Assuming  tbat  fbrmerly  in  nei- 
ther case  did  the  decree  establish  title,  bnt 
only  the  right  of  tbe  complainant  to  receive 
a  title,  the  Important  distinction  still  remains 
that  In  the  case  of  real  estate  title  did  not 
pass  upon  delivery  of  possession,  wbereas 
In  the  case  of  chattel  property  it  did.  An- 
ciently tbe  Court  of  Chancery  would  not  give 
to  a  successful  complainant  In  a  suit  for 
tbe  specific  performance  of  a  contract  to 
convey  real  estate,  a  writ  of  assistance  to 
put  him  in  possession,  because  no  legal  title 
would  be  thereby  established.  The  same  dif- 
ficulty does  not  exist  In  tbe  case  at  rliatteUt. 
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The  argnment  to  miataln  the  plea  in  thU 
caae  aeema  to  assume  that  a  party  complain> 
ant,  who  has  obtained  a  final  decree  In  tbia 
«oiurt  establlstalng  his  equitable  title  to 
chattels  in  possession  of  a  defendant  hold- 
ing legal  title  thereto,  and  who  in  pursuance 
of  such  decree  ha»  actually  obtained  poesea- 
sion,  has  no  legal  title,  and  will  have  none 
nntU  the  defendant  has  volnntarlly,  or  under 
the  compulsion  of  the  court,  executed  a  con- 
veyance, nie  general  principle  I  think  is 
now  recognized  that  a  bare  legal  title  to 
chattels  ceases  to  exist  when  the  bolder  of 
a  complete  equitable  title  takes  possession, 
for  the  reason  that  such  possession  creates 
a  legal  title.  Kronson  v.  liipechitz,  68  N.  J. 
Eq.  367,  60  Atl.  819  a9<H).  Such  certainly 
must  be  the  effect  of  the  union  of  a  com- 
plete equitable  title  and  possession,  when 
the  only  right  or  Anty  in  req>ect  of  the  chat- 
tels remaining  In  the  original  holder  of  the 
legal  title  is  to  convey  the  same  to  the  bold- 
er of  the  equitable  title.  Possession  of  a 
chattel  under  a  complete  equitable  title  in 
such  a  case  must  make  a  complete  legal 
title. 

We  are  not,  howerer,  at  the  present  day, 
tn  a  case  like  this,  confined  to  the  considera- 
tion of  those  principles  of  equity  Jurispru- 
dence and  equity  procedure  and  practice 
which  were  recognized  a  hundred  years  ago. 
Mr.  Paterson's  famous  Chancery  Act  of  1799 
(Paterson'B  Laws,  p.  428)  contained  a  num- 
ber of  provisions  which  I  think  bear  wy 
directly  upon  the  subject  nnder  discuBBlon. 
Section  47  provided  that  a  decree  of  the 
Gourt  of  Chancery  "for  a  conveyance,  release, 
or  acquittance,"  after  the  allotted  time  for 
compliance  had  passed,  should  be  considered 
"!n  all  courts  of  law  and  equity  to  have  the 
same  operation  and  effect,  and  be  as  avail- 
able as  if  the  conveyance,  release  or  acquit- 
tance had  been  executed  conformably  to  such 
decree."  Paterson's  Laws,  p.  433.  There 
seems  to  be  nothing  In  this  language,  es- 
pecially when  considered  in  the  light  of  the 
section  of  the  statnte  next  to  be  dted,  which 
limits  the  conveyance,  etc.,  to  instruments 
affecting  real  estate  only.  This  original 
statute,  apparently  extending  to  all  classes 
of  property,  came  down  through  the  Revision 
of  1846  unaffected.  Rev.  St  1847,  p.  914,  tit 
88,  c.  1,  i  56.  In  1852,  in  a  supplement  to 
the. Chancery  Act  of  1709,  a  provision  was 
inserted  making  a  decree  of  the  Court  of 
Chancery  for  a  conveyance,  release,  or  ac- 
qnlttance  "of  lands  or  any  interest  therein" 
directly  and  Immediately  effective  to  pass 
tltle^  notwithstanding  the  disabiiily  of  any 
party  to  the  suit  whose  estate  was  so  trans- 
ferred, "arising  from  Infancy,  lunacy,  cover 
tore  or  otherwise."  Laws  1852,  p.  257,- 1  6. 
Section  47,  Paterson's  Law,  however,  re- 
mained entirely  unaffected  by  this  new  law, 
which  merely  provided  for  a  wider  effect 
of  a  decree  in  the  case  of  real  estate  than 
the  effect  of  a  decree  relating  to  personal 
property.  The  reviaera  who  drafted  the 
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Chancery  Act  of  1874,  possibly  deeming  that 
they  were  only  expressing  what  had  there; 
tofore  been  implied,  consolidated,  to  a  cer- 
tain extent,  the  two  laws  above  mentioned, 
and  left  their  unified  and  revised  section  ap- 
plicable to  real  property  only.  Revision  1877, 
p.  115,  i  63.  The  section  as  drafted  in  1874 
is  now  foond  in  section  45,  Revised  Chancery 
Act  of  1902  (Laws  1802,  p.  525).  Conceding 
that  the  argument  on  behalf  of  the  complain- 
ant cannot  be  strengthened  by  any  reference 
to  the  existing  law  defining  the  effect  of  a 
diancery  decree  directing  a  "conveyance,  re- 
lease or  acquittance,"  nevertheless  there' are 
other  provisions  in  the  act  of  179d,  and  an 
early  supplement  thereto,  which  remain  to 
day  unrepealed,  which  I  think  greatly 
strengthen  the  force  and  effect  of  a  chan- 
cery decree  relating  to  personal  property, 
and  undertaking  to  establish  title  thereto 
when  the  situs  of  the  property  is  within  tb« 
Jurisdiction  of  the  court 

Section  46  provides  that  tb«  "decree  «t 
the  Court  of  Chancery  shall  •  •  •  have 
the  force,  operation  and  effect  of  a  Judgment 
at  law  in  the  Supreme  Court  of  this  state." 
This  mandate  is  now  found  unchanged .  In 
section  44,  Revised  Chancery  Act  1002  (Laws 
1902,  p.  524).  The  dictum  of  Chief  Justice 
Homblower  in  deciding  the  case  of  Van  Bus- 
klrk  V.  ifnlock,  18  N.  J.  Law,  184  (1841), 
which  would  greatly  limit  the  meaning  and 
effect  of  this  statutory  provision,  may  cer- 
tainly at  the  present  day  be  disregarded;  the 
decision  itself  having  been  overruled.  Bul- 
lock V.  Bullock,  67  N.  J.  Law,  508,  81  AU. 
1024  (Ct  Of  E.  &  A  ISOj)  ;  Mutual  Life  Ins. 
Co.  V.  Newton,  60  N.  J.  Law,  571,  575,  14  AtL 
756  0-888).  In  the  supplement  to  Mr.  Pater^ 
son's  Chancery  Act  passed  Feb.  29,  1820  (P. 
L.  p.  99),  it  was  provided  that,  when  the  com- 
plainant obtained  a  decree,  the  Court  of 
Chancery  should  have  power,  among  other 
things,  "to  cause  by  injunction  the  possession 
of  the .  effects  and  estate  demanded  by  the 
bill,  and  whereof  the  possession  or  a  sale,  is 
decreed,  to  be  delivered  to  the  complainant, 
or  otherwise,  according  to  such  decree,  and 
as  the  nature  of  the  case  may  require.  Laws 
1820,  p.  706,  I  7.  This  language  is  repeated 
in  our  present  chancery  act.  Laws  1002,  p. 
526,  §  46.  Whatever  may  have  been  the  ex- 
act doctrine  prior  to  these  statutes,  it  seems 
to  me  that  ever  since  these  acts  were  passed  a 
decree  of  the  Court  of  Chancery  of  New  Jersey 
establishing  a  complete  equitable  title  to  per- 
sonal property,  coupled  with  actual  posses- 
sion by  the  equitable  owner,  constitutes  a  le- 
gal title  which  must  be  recognized  as  such 
in  courts  of  law  as  well  as  in  courts  of  equi- 
ty. It  may  be  admitted  that  the  complete 
equitable  title  referred  to  does  not  include 
cases  where  the  holder  of  the  legal  title  has 
any  interest,  or  has  any  duty  as  trustee,  or 
otherwise,  to  perform  with  respect  to  the 
property  in  question  other  than  the  duty  to 
convey  the  same  to  the  equitable  owner. 

The  question  now  arises  whether  a  deczM 
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of  the  Court' of  Chancery  of  Mew  Jersey,  es- 
tablisbing  a  complete  equitable  title  to  per^ 
sonal  property,  can  be  enforced  by  the  court 
in  any  other  way  than  by  compelling  action, 
on  the  part  of  the  defendant,  in  the  way  of 
delivering  up  possession,  I  shall  not  discuss 
this  question  at  length  because  It  is  no  longer 
an  open  one  In  New  Jersey  while  the  two 
recent  decisions  of  this  court  above  cited  re- 
main In  full  force.  A  Careful  examination 
of  the  ancient  rules  of  equity  applicable  to 
the  case,  with  the  aid  of  the  statutory  provi- 
sions above  set  forth.  In  my  opinion  leaves 
no  ground  for  the  proposition  that  the  C!ourt 
of  Chancery  of  this  state,  having  pronounced 
a  decree  establishing  title  to  personal  prop- 
erty within  Its  Jurisdiction,  and  in  the 
custody  of  a  party  to  the  suit,  can  only  give 
possession  of  the  property  to  the  party  who 
is  entitled  to  it  under  the  decree,  by  com- 
pulsive force  exerted  upon  the  custodian, 
constraining  him  to  deliver  up  possession. 
The  court  may  appoint  a  receiver,  and  such 
receiver  will  have  a  right  to  possession,  and 
may  take  possession,  and  the  custodian,  after 
being  enjoined  from  preventing  the  receiver 
from  taking  possession,  may  be  removed  as 
an  obstructive  force  and  be  placed  in  Jail. 
But,  without  pursuing  this  subject  further, 
it  may  be  pointed  out  that  prior  to  the  chan- 
cery act  of  1799,  the  fundamental  weakness 
of  a  decree  of  the  Court  of  Chancery,  In 
snitB  to  obtain  title  to  real  estate,  such  as 
suits  for  specific  performance  of  a  contract 
to  convey  real  estate,  did  not  arise  out  of 
any  essential  incapacity  of  the  court  to  obtain 
possession  of  the  res,  or  to  give  possession  of 
the  res  to  the  party  entitled  thereto  under  the 
decree.  The  fundamental  weakness  of  the 
decree  consisted  In  the  fact  that  possession 
of  the  res  gave  no  legal  title  under-  the  tech- 
nical rules  of  law  governing  the  transfer  of 
freehold  estates  In  land.  Possession,  which 
was  so  potent  for  the  transfer  of  title  to  per- 
sonal property,  has  had  no  effect  to  transfer 
a  freehold  title  to  real  estate  since  the  days 
of  livery  of  seisin. 

It  Is  undoubtedly  true  that  an  action  strict- 
ly In  personam  may  be  brought  in  the  Court 
of  Chancery  of  New  Jersey,  for  the  recovery 
of  corporate  stock,  the  situs  of  which  la  In 
New  Jersey.  In  the  Guayaquil,  etc.,  Ry.  Co. 
Case,  if  the  complainant  in  the  cross-bill  had 
commenced  an  orlg^inal  suit  against  the  resi- 
dent of  the  state  of  New  York  who  claimed  to 
own  the  stock  of  the  GuayaqulII,  etc.,  Ry.  Co. 
in  dispute,  without  making  the  last-mentioned 
company  a  party-  to  the  suit,  it  seems  to  me 
that  the  action  would  have  been  strictly  in 
personam.  The  decree  in  such  case,  even  If 
the  defendant  had  appeared  In  the  suit, 
would  have  had  no  direct  effect  upon  the  pos- 
session of  the  res,  nor  do  I  see  that  proceed- 
ings upon  the  decree  could  have  been  conduct- 
ed which  would  have  bad  the  effect  to  give 
the  successful  complainant  possession  of  the 
res.-  The  decree  could  only  have  been  en- 
foroed  by  compelling  the  defendant,  by  stress 


of  imprisonment,  to  execute  A  transfer,  or 
otherwise  deliver  the  shares  in  dispute  to  the 
complainant  in  conformity  with  the  decree. 
The  New  Jersey  corporation  would  have 
been  left  free  to  act  in  relation  to  the  dis- 
puted shares  of  its  stock  as  It  might  see  fit. 
It  is  unnecessary  to  discuss  the  effect  of  the 
decree  In  a  neW  suit  brought  by  the  com- 
plainant against  the  custodian,  the  Guaya- 
quil, etc,  Ry.  Cow  The  point  to  be  observed 
is  that  a  decree.  In  an  action  against  the  non- 
resident stockholder  as  sole  defendant,  could 
not  operate  directly  upon  the  res,  and  be 
made  to  control  and  dispose  of  the  res,  with- 
out regard  to  any  action  on  the  part  of  the 
sole  defendant  wUcb  the  decree  might  direct 
to  be  taken. 

In  supporting  the  proposition  that  the  pres- 
ent suit  is  strictly  a  suit  In  personam  the 
brief  for  the  defendant  alleges  "that  the  ob- 
ject of  the  snlt  is  to  obtain  relief  which  could 
only  be  decreed  in  personam,*'  and  points  out 
that  "the  prayer  is  specifically  limited  to  a 
decree  directing  the  defendant  to  transfer 
the  shares  of  stock  in  question,"  and  that 
"the  operation  of  the  decree  would  be  purely 
against  the  person  of  the  defendant"  In  sup- 
port of  these  vlevre  it  is  alleged  that  "the 
case  differs  from  those  In  which  decrees  are 
sought  to  compel  the  conveyance  of  lands," 
in  which  cases  by  statute  the  "decree  if  not 
complied  with  by  the  defendant  can  operate 
itself  as  a  conveyance,"  and  It  Is  Insisted 
that  "no  similar  provision  Is  made  for  the 
transfer  of  property  purely  personal,"  such 
as  the  shares  of  stodc  In  question.  This  ar- 
gument seems  to  rest  upon  a  mistaken  view 
of  the  nature  of  the  case  set  forth  In  the 
complainant's  bill,  and  of  the  relief  therein 
prayed  for,  as  well  as  an  inadequate  view  of 
the  power  of  the  Court  of  Chancery  to  en- 
force its  decrees  affecting  personal  property 
which  It  can  seize  and  control.  The  allega- 
tions of  the  bill  show  that  the  stock  in  Iltl* 
gation  is  charged  with  a  trust  for  the  com- 
plainant's benefit,  that  the  complainant  is  the 
equitable  owner  of  this  stock,  and  that  the 
defendant,  as  executor,  etc.,  has  no  estate  or 
interest  therein,  excepting  so  far  as  the  same 
stands  as  security  for  the  sum  of  $40,000. 
The  prayer  of  the  bill  Is  that  the  rights  un- 
der the  trust  above  mentioned  may  be  estal>- 
llshed  by  the  decree  of  the  court,  as  well 
as  that  the  defendant  may  be  decreed  to  as- 
sign and  transfer  the  said  shares  of  stock 
to  the  complainant  upon  payment  of  the  said 
sum  of  $40,000,  with  the  interest  thereon.  Of 
course  it  must  be  conceded  that  In  any  ac- 
tion to  recover  stock.  If  the  relief  prayed  for 
Includes  the  surrender  of  a  certificate,  or  the 
execution  of  an  assignment  or  power  of  at- 
torney, such  relief  can  only  be  obtained  by 
compelling  the  defendant  to  act,  and  If  such 
relief  la  the  whole  relief  prayed  for,  the  ac- 
tion, as  we  have  seen,  may  be  strictly  in  per- 
sonam. In  the  present  case,  while  the  bill 
prays  that  the  defendant  may  be  decreed  to 
assign  and  transfer  the  shares  ot  stock  in  dis- 
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pute,  the  main  relief  prayed  for  Is  the  estab- 
lishment of  the  complainant's  equitable  ti- 
tle. The  jurisdiction  of  the  court  Is  sustain- 
ed by  the  existence  of  a  trust,  a  trust  in  re- 
spect of  a  res,  situate  within  the  Jurisdiction 
of  the  court  and  In  the  custody  of  a  party  to 
the  suit.  If  the  complainant  shall  obtain  a 
decree  In  this  case  establishing  Its  rights  in 
respect  of  the  res,  and  then  shall  desire  to 
secure  the  surrender  of  the  outstanding  cer- 
tificates representing  the  res,  it  may  be 
obliged  to  bring  a  suit  In  the  state  of  Penn- 
sylvania In  order  to  secure  such  surrender. 
A  similar  situation  would  exist  If  the  defend- 
ant were  a  natural  person  resident  In  New 
Jersey  who  had  been  duly  served  with 
process  In  New  Jersey,  but  who  had  gone  out 
of  the  state,  carrying  with  him  the  certifi- 
cates representing  the  stock  which  was  the 
subject-matter  of  the  litigation.  In  such  a 
case,  however,  the  decree  would  be  enforcea- 
ble In  personam,  whenever  the  defendant 
could  be  seized  within  the  state  of  New 
Jersey. 

The  last  matter  to  be  considered  Is  wheth- 
er It  Is  necessary,  where  the  res  Is  personal 
property,  to  have  the  res  actually  placed 
within  the  custody  of  the  court,  through  the 
Instrumentality  of  a  receiver.  In  order  to 
give  to  the  action  the  quality  of  an  action 
quasi  In  rem.  I  can  find  no  warrant  In  rea- 
son, and  none  In  the  authorities,  disregarding 
a  few  dicta,  which  make  the  actual  seizure 
of  the  res  by  an  officer  of  the  court  essen- 
tial to  the  status  of  the  action  as  one  quasi 
In  rem.  The  fundamental  essential,  of  course, 
must  be  that  the  personal  property  which  is 
the  res  is  so  situated  within  the  state  that 
It  may  be  seized.  In  other  words,  the  res 
must  be  within  the  control  of  the  state.  If 
the  state  provides  for  an  action  attecting  the 
res,  but  the  court  In  which  the  action  is 
brought  has  no  power  to  directly  control  the 
res,  and  can  only  control  the  res  by  com- 
pulsory action  on  the  part  of  the  defendant, 
then  we  have  an  Instance  where  the  state 
has  full  power  to  provide  for  an  action  quasi 
In  rem,  but  has  seen  fit  not  to  do  so — has 
seen  fit  to  provide  only  an  action  strictly  In 
personam.  It  Is  not  the  actual  seizure  of  the 
res  which  Is  the  essential  element  of  an  ac- 
tion quasi  in  rem,  but  the  power  to  seize  the 
res,  and  to  seize  it  in  the  action.  If  the  res 
'  Is  within  the  Jurisdiction  of  the  court.  It 
may  be  entirely  unnecessary  to  take  posses- 
sion of  It  through  a  receiver  In  order  to  se- 
cure Its  presence  when  the  decree  of  the 
court  Is  to  be  enforced.  An  Injunction  re- 
straining the  custodian  of  the  res,  who  Is  a 
party  defendant,  may  be  amply  sufildent  to 
secure  the  desired  result  Neither  a  receiver 
nor  an  injunction  may  be  necessary  to  pre- 
serve the  res  within  the  control  of  the  court 
So  long  as  the  res  Is  situate  within  the  ju- 
risdiction of  the  court,  and  the  custodian  of 
the  res  is  made  a  party  to  the  suit,  the  re- 
quirement of  an  action  quasi  In  rem  under 
consideration  seems  to  me  to  be  complied 


with.  The  mere  fact  that  the  failure  of  some 
party  to  the  action  to  move  for  an  Injunc- 
tion, or  for  the  appointment  of  a  receiver, 
may  In  fact  result  in  the  disappearance  of 
the  res  i)ending  the  suit,  and  its  absence 
from  the  state  when  the  final  decree  passes, 
cannot  In  my  judgment  affect  the  essential 
character  of  the  action  at  the  time  when  It 
was  commenced,  if  at  that  time  the  res  was 
within  the  state  and  within  the  control  of 
the  court  The  actual  seizure  of  chattels 
which  constitute  the  res,  and  the  custody 
thereof  in  a  receiver  appointed  by  the  court 
cannot  exclude  the  possibility  that  the  res 
may  be  removed  from  the  jurisdiction  of  the 
court  while  the  action  Is  pending.  It  is, 
however,  unnecessary  to  consider  several 
questions  which  are  suggested  in  regard  to 
the  effect  of  the  removal  of  the  res  prior  to 
the  final  decree,  in  an  action  which  was 
plainly,  at  the  time  of  its  Institution,  an  ac- 
tion quasi  In  rem.  In  considering  the  es- 
sential nature  of  an  action  quasi  in  rem, 
both  at  the  tltne  of  Its  institution  and  at  the 
time  of  the  final  decree,  there  Is  a  plain  dis- 
tinction between  the  mere  possibility  that 
pending  the  action,  the  res  may  be  removed 
from  the  jurisdiction  of  the  court  and  the  ac- 
tual removal  of  the  res. 

I  think  It  follows  from  the  principles  enun- 
ciated In  a  number  of  recent  federal  cases, 
and  In  the  New  Jersey  cases  above  cited,  that 
an  action  like  the  present  one,  brought  by  the 
complainant  to  establish  a  trust  in  shares  of 
stock  In  a  New  Jersey  corporation,  is  an 
action  quasi  In  rem,  provided  the  corporation, 
the  stock  of  which  is  In  litigation.  Is  made  a 
party  to  the  suit,  and  Is  lawfully  subjected 
to  the  jurisdiction  of  the  court  In  which  the 
suit  Is  brought  by  'service  of  process  within 
the  state,  or  by  voluntary  appearance.  Amdt 
V.  Griggs,  supra;  Jellenlk  v.  Huron  Copper 
Mining  Co.,  177  U.  S.  1,  20  Sup.  Ot  559,  44 
L.  Ed.  647;  Roller  v.  Holly,' 176  U.  S.  398,  20 
Sup.  Ct  410,  44  L.  Ed.  520;  Citizens'  Sav- 
ings &  Trust  Co.  V.  Illinois  Central  Railway 
Co.,  205  U.  S.  46,  27  Sup.  Ct  425,  51  L.  Ed 
703.  All  parties,  whether  resident  In  New 
Jersey  or  residing  In  other  states,  may  be 
lawfully  brought  Into  the  suit  by  serving  pro- 
cess upon  the  New  Jersey  residents,  and  giv- 
ing the  reasonable  notice  provided  by  law  to 
the  defendants  residing  In  other  states.  I 
discover  no  basis  for  the  proposition  that  the 
whole  fabric  of  the  action  quasi  In  rem  falls 
to  the  ground  unless  the  Court  of  Chancery 
through  a  receiver  attempts  In  some  way  to 
take  possession  of  the  res,  and  actually  ob- 
tains such  possession. 

The  question  remains  whether,  when  the 
custodian  of  the  res,  the  New  Jersey  cor- 
poration whose  stock  constitutes  the  res, 
comes  Into  court  as  a  party  complainant,  the 
case  Is  essentially  different  from  that  which 
is  presented  where  the  custodian  is  made  s 
party  defendant  In  each  case  the  res  is  sub- 
jected to  the  power  of  the  court ;  in  the  one 
case  by  the  control  over  the  res,  which  thtt 


Digitized  by^OOQlC 


dl2 


71  ATLANTIC  BBPOETBR. 


(N.J. 


conrt  acquires  when  the  cnstodian  of  the  res 
Is  brought  Into  court  by  service  of  process, 
and  In  the  other  by  the  voluntary  action  of 
the  complainant  In  coming  Into  court  and 
presenting  to  the  court  for  adjudication  his 
claims  in  respect  of  the  res.  No  doubt  the 
court  at  the  instance  of  the  defendant  may 
preserve  the  res  to  meet  the  decree  of  the 
court  by  an  Injunction  or  by  a  receiver.  If, 
however,  In  cases  like  the  Guayaquil,  etc., 
Railway  Company  Case  and  the  Singer  Mfg. 
Company  Case,  a  prayer  for  a  receiver,  or 
the  appointment  of  a  receiver,  or  the  actual 
placing  Af  the  res  in  the  custody  of  a  receiver, 
is  necessary  to  give  the  action  the  status  of 
an  action  quasi  In  rem,  I  do  not  thlnic  that 
it  would  necessarily  follow  that  such  receiv- 
ership proceedings  would  be  necessary  to  con- 
stitute the  present  action  one  quasi  in  rem. 
If  the  decree  in  this  case  Is  In  favor  of  the 
complainant,  no  action  on  the  part  of  any 
receiver  Is  necessary.  The  situation  of  the 
res  Is  not  disturbed.  The  complainant  stands 
with  its  equitable  rights  to  the  res  estab- 
lished by  the  decree,  and  it  remains  in  pos- 
session of  such  res.  If,  on  the  other  hand, 
the  decree  Is  in  favor  of  the  defendant,  no 
action  oh  the  part  of  any  receiver  can  do  the 
defendant  any  good.  Presumably  the  defend- 
ant holds  some  certificates  which  have  al- 
ready been  Issued  representing  the  stock  in 
dispute.  The  decree  will  merely  adjudge 
the  complainant's  claim  void  and  establish 
the  title  of  the  defendant  Assuming  that 
there  are  certificates  representing  the  res  In 
possession  of  the  defendant  In  the  state  of 
Pennsylvania,  it  is  somewhat  difficult  to  see 
precisely  what  a  receiver  could  take  Into  his 
possession.  In  the  Singer  Company  Case  the 
stock  in  litigation  was  stock  of  a  New  Jersey 
corporation,  which  was  made  a  party  to  the 
suit,  and  was  practically  the  custodian  of 
the  res.  This  corporation  was  enjoined  from 
transferring  the-  stock,  and  receivers  were 
appointed  according  to  the  report,  "to  whose 
•  charge  and  custody"  the  court  "committed 
the  shares  in  question."  What  was  actually 
done  by  the  receivers  in  the  way  of  getting 
possession  of  stock  tn  a  corporation,  the  cer- 
tificates of  which  had  been  lawfully  Issued, 
and  were  In  the  possession  of  a  party  beyond 
the  Jurisdiction  of  the  court,  does  not  appear. 
My  conclusion  Is  that  the  present  action 
has  all  the  essential  characteristics  of  an  ac- 
tion quasi  in  rem,  and  that  the  defendant, 
having  been  duly  notified  of  the  suit  so  as  to 
give  it  an  ample  opportunity  to  appear  and 
make  defense  therein,  will,  if  it  refrains  from 
appearing,  be  bound  by  the  decree  so  far  as 
the  same  relates  to  the  status  of  the  res,  and 
that  In  such  case  the  defendant  cannot  main- 
tain that  it  is  deprived  of  property  without 
due  process  of  law.  This  conclusion  is  not 
atfected  by  the  admission  that.  If  the  defend- 
ant were  a  natural  person,  and  should  come 
within  the  Jurisdiction  of  the  court  after  the 


decree  Itad  been  passed,  the  conrt  would  have 
no  power,  by  process  of  conteonpt  or  other- 
wise, to  enforce  the  decree  so  far  as  such 
decree  might  undertake  to  constrain  the  de- 
fendant to  deliver  certificates  of  stock,  ex- 
ecute assignments  or  powers  of  attorney,  or 
pursue  any  other  course  of  conduct  relating 
to  the  res  which  the  decree  might  undertake 
to  prescribe. 

An  order  will  be  advised  overruling  the 
plea. 

(74  N.  J.  B.  8U> 

PARKER  T.  TBAVHRS  et  aL 

(Conrt  of  EirroTS  and  Appeals  of  New  Jersey. 

Nov.  16.  1908.) 

1.  Wills  (|  616*)  —  CowsTBucnoif  —  Estates 
OtCATEO— Life  Estate— Po web  of  Diaposi- 

TION. 

When  to  a  life  estate,  with  remainder  over 
of  what  may  be  undisposed  of,  the  will  adds  a 
power  of  disposition,  the  property  right  of  luter- 
est  of  the  life  tenant  ia  not  thereby  enlarged, 
but  (he  devisee  takes  the  life  estate  only  with 
a  power  of  disposal,  to  be  exenased  by  her  dur- 
ing the  continuance  of  the  life  estate,  and  for 
her  benefit. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  a  141»-1430;  Dec.  Dig.  I  61&*] 

2.  Wills  (J  740*)— Rights  or  Devisees— Coh- 
veyances  Between  Devisees— Effect. 

Testator  devised  and  bequeathed  all  his 
property  not  disposed  of  to  his  widow,  with 
power  of  disposition,  the  remainder  as  to  all 
property  not  disposed  of  by  the  widow  to  tes- 
tator's aaughter  in  case  she  survived  the  widow, 
and  in  the  event  of  (he  widow  marrying  again 
she  should  have  only  qne-third  of  the  protwrty 
remaining,  the  balance  to  be  invested  for,  and 
to  be  paid  to,  the  daughter  on  her  attaining  ma- 
jority. The  widow  conveyed  all  the  real  estate 
devised  by  the  will  to  B.,  to  whom  she  was  aft- 
erwards married,  and  he,  immediately  after  the 
conveyance,  conveyed  to  his  son,  who  reconvey- 
ed  to  the  widow.  Held  that,  on  the  widow's  re- 
marriage, the  daughter  acquired  an  absolute  es- 
tate in  two-thirds  of  the  land,  and  that  the 
widow's  subsequent  deed  to  the  daughter  was 
only  effective  to  transfer  an  undivided  one- 
third  thereof. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  g  740.'] 

3.  Bankkuptct  (8  186*)— Pbattdulent  Con- 
veyances BT  BANKRtnT— Action  bt  Bank- 
bupt's  Tbusteb— Estoppel. 

Where  a  suit  by  a  bankrupt's  trustee  to  set 
aside  a  conveyance  by  the  bankrupt  to  her 
daughter  was  based  entirely  on  the  charire  that 
the  conveyance  was  to  hinder  and  detay  E., 
who  was  the  only  leal  creditor  In  the  bankrupt- 
cy proceedings,  B.,  having  accepted  from  de- 
fendant the  balance  due  on  a  loan  for  which  she 
held  the  title  to  the  land,  and  having  therenpon 
conveyed  the  land  to  defendant,  was  estopped 
to  claim  that  a  conveyance  of  the  bankrupt's  al- 
leged interest  in  the  land  to  defendant  was 
fraudulent  as  to  her. 

[Ed.  Note.— For  other  cases,  see  Bankraptcy, 
Dec.  Dig.  8  186.*] 

4.  Bankbttptct  (%  177*)— FBAPDUiaifT  CoH- 

VEYANCES— VaLIDITT. 

Where  a  bankrupt  owned  the  equitable  title 
to  certain  land,  subject  to  an  Indebtednes. 
which  she  paid,  and  then  induced  the  creditor 
to  convey  the  property  to  defendant,  her  daugh- 
ter, within  four  months  prior  to  the  filing  of 
the  t>ankruptcy  petition,  such  conveyance  was. 
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in  effect,  a  conTeyanee  by  the  bonkrnpt,  and 
wai  voidable  at  the  instance  of  her  trustee. 

[Ed.  Note.— For  other  casea,  see  Bankruptcy, 
Dec.  Dig.  i  177.*] 

6,  Bahtkbuptot  (I  181»)— Vauditt— PAsnoi- 

PATION   BT  GBANTBB— CONSIDmATION. 

Where  defendant  participated  with  her 
mother,  a  bankrupt,  in  procuring  transfers  to 
her  to  hinder  and  delay  the  motEer's  principal 
and  only  creditor,  the  conveyance  was  TOidable, 
though  given  in  satisfaction  of  an  bonekt  debt 
[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  IMg.  {  181.*] 

6w  Bankbuptoy  (§  186*)— Fbatjdotjhx  Coir- 

VETAKoEs— Action  by  Tbustke. 

'Vyhere  a  bankrupt  onlv  owned  an  undivid- 
ed one-third  of  certain  land,  which  she  fmndu- 
lently  cMireyed  to  defendant,  and  the  bill  of  the 
trustee  in  bankruptcy  to  set  aside  such  convey- 
ance, and  the  answpr.  admittpd  that  defcmlnnt 
received  $6,870  from  certain  insurance  on  build- 
ings destroyed  by  fire,  after  paying  $4,tK}U  in 
discharge  of  mortgHge  liens,  for  which  the  poli- 
cies had  been  pledged  as  collateral,  defendant 
was  only  chargeable  with  one-third  of  such 
sum.  and  not  one-third  of  the  entire  amount  of 
the  insurance,  and  the  error  was  not  cured  by 
the  fact  thnt  the  decree  only  vacated  the  con- 
veyance subject  to  all  valid  mortgages  existing 
at  the  time  it  was  made,  where  the  mortgage 
debts  bad  been  discharged  and  were  not  rein- 
stated by  the  decree. 

[E3d.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  i  188.*] 

7.  Appkal  and  Errob  (|  710*)— AssianiONT 
o?  Errors— Necessity. 

A  decree  should  not  be  disturbed  Itecanse  it 
imposed  a  lien  on  defendant's  land  for  the 
amount  found  due  complainant,  where  no  such 
objection  was  contained  in  defendant's  reasons 
for  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
KSrror,  Dec.  Dig.  {  719.*} 

&  Afprai.  ard  Ebbob  (I  870*)  —  Rktikv  — 

SCOPK. 

Where  complainant,  a  bankrupt's  trustee, 
did  not  appeal  from  the  part  of  a  decree  which 
charged  aeainst  defendnnt  the  value  of  furni- 
ture transferred  by  the  bankrupt,  complainant's 
objection  that  the  amount  so  charged  was  less 
thfin  the  conceded  vnTue  of  the  furniture  in  de- 
fendant's answer  would  not  be  reviewed. 

TBd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  S4S7-«512;  Dec.  Dig.  t 
870.*] 

9.  Bahkbuptoy  (J  473*)  — Couia  Aonoir  bt 
Bantrtjpt'8  Trustee. 

Where  a  bankrunt's  truRtee  was  successftil 
In  setting  aside  a  frandiilcTit  conveynnee  made 
by  the  bankrupt  to  defendant,  the  trustee  was 
entitled  to  coats. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  (  473.*! 

10.  Costs  (8  234*)— Appbai  and  Erbox. 
Where  defendant  was  obliged  tn  appeal  to 

correct  a  decree   against  her  which   was   im- 

Itrooer.  she  was  entitled  to  costs  on  the  appeal, 
nrlnding  cost  of  printing,  tbongh  complainant 
wa«  successful  In  the  suit. 

fP5d.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  M  89^-«gO;  Dec.  Dig.  |  234.*] 

Appeal  from  Conrt  of  Chancery. 

Action  tjy  Edmund  J.  Parker,  as  tmstee 
In  bankruptcy  of  Sophia  V.  Trovers,  against 
Annie  E.  Travers  and  others.  From  a  decree 
for  complainant  for  less  than  tlie  relief 
demanded,  lx)tb  parties  prosecute  cross-ap- 
peals.    Modified  and  affirmed. 


The  following  is  the  opinion  of  Bergen,  V. 
C,  referred  to  In  the  opinion: 

"James  Travers  died  November  1,  1888, 
testate,  leaving  him  surviving  a  daughter, 
Annie  E.  Travers,  and  a  widow,  Sophia  V. 
Travers,  who  on  Augnst  15,  1889,  married 
William  H.  O'Brien,  now  deceased.  When 
he  died,  James  Travers  was  seised  of  certain 
real  estate,  situate  at  Point  Pleasant,  in  this 
state,  which  may  be  sufficiently  described  aa 
lots  Nos.  4,  5,  289,  and  290,  on  the  map  of 
lands  of  the  Point  Pleasant  Land  Company, 
and  also  of  an  equal  undivided  half  part  of 
lots  numbered  17  and  18  on  sold  map.  He 
also  left  personal  property,  the  amount  of 
which  Is  In  dispute,  but  as  It,  except  the 
portion  used  by  the  widow,  and  not  account- 
ed for,  about  which  the  complainant  raises 
no  question,  was  used  to  improve  the  real 
estate,  and  is  devised  In  the  same  manner 
as  it  is,  tlie  question  of  the  amount  of  the 
personal  estate  will  only  become  important 
should  It  be  necessary  to  determine  whether 
a  reasonable  consideration  was  paid  by  the 
daughter  to  the  mother  for  the  conveyance  of 
the  real  estate  which  the  present  proceeding 
assails.  That  portion  of  the  will  of  James 
Travers  pertinent  to  the  issue  devises  and 
bequeaths:  *To  my  wife  while  she  remains 
my  widow,  all  of  my  property  of  every  de- 
scription and  character  not  hereinbefore  dis- 
posed of,  with  full  power  of  disposition  and 
alienation  provided,  however,  that  in  case 
my  daughter  survives  her,  that  all  the  prop- 
erty not  disposed  of  prior  to  my  wife's  de- 
cease, shall  be  and  become  the  property  of 
our  said  daughter,  and  In  the  event  of  my 
wife  contracting  another  marriage,  then  it  is 
my  will  that  she  shall  possess  and  enjoy  as 
of  her  own  right,  only  one-third  of  the 
property  then  remaining,  and  that  the  other 
two-thirds  shall  be  Invested  and  held  in 
trust  for  my  daughter  Annie,  and  paid  to 
her  upon  attaining  her  majority,  and  fur- 
thermore should  my  daughter  die  without 
leaving  child  or  children,  it  is  my  will  that 
any  property  which  she  may  be  entitled  to 
or  enjoy  under  this  will,  shall  go  to  my  two 
sisters,  Mrs.  Sidney  Wiglnia  Mitchell,  and 
Mrs.  Mary  Wynee,  their  heirs  and  assigns, 
share  and  share  alike.'  The  widow  was  ap- 
pointed executrix  of  the  will,  which  she 
caused  to  be  probated,  and  took  upon  her- 
self the  execution  thereof,  but  no  inventory 
was  ever  made  by  her  of  the  personal  es- 
tate, nor  has  she  accounted  for  the  same,  ei- 
ther in  the  orphans'  or  prerogative  court 
In  1884  the  defendant  Sophia  V.  Travers 
erected  a  cottage  at  a  cost  of  $6,000  or  |7,- 
000  on  lots  289  and  290,  manifestly  using  a 
portion  of  the  personal  estate  of  her  deceas- 
ed husband  for  that  purpose,  as  she  bad  no 
other  funds,  and  on  August  13,  1888,  she 
Individually,  and  not  as  executrix,  conveyed 
all  of  the  real  estate  devised  by  the  will  of 
her  husband  to  William  H.  O'Brien,  to  whom 
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she  wns  afterwards  married,  and  he,  on 
the  day  following,  conveyed  the  same  lands 
to  his  son,  Bryan  O'Brien,  who  on  August 
15,  1888,  as  admitted  in  defendant's  answer, 
reconveyed  the  same  to  her.  In  1892  she 
caused  to  be  erected  a  building  on  lots  4  and 
5  to  be  used  as  a  hotel,  at  a  cost  which  not 
only  exhausted  all  of  the  personal  property 
of  the  Travers'  estate  remaining,  admitted 
by  Mrs.  O'Brien  to  have  been  about  $18,000 
or  $20,000,  but  required  the  raising  of  addi- 
tional funds,  which  was  accomplished  by 
mortgaging  the  real  estate.  In  1895  lot  17, 
was  sold  by  proceedings  In  chancery,  and 
purchased  by  Mrs.  O'Brien,  she  thus  acquir- 
ing the  outstanding  title  which  was  not  vest- 
ed in  her  former  husband.  On  February  23, 
1905,  Sophia  V.  O'Brien  conveyed  to  the  de- 
fendant Annie  E.  Travers  all  of  her  interest 
In  the  foregoing  lands,  as  well  as  In  another 
tract,  to  be  hereinafter  referred  to.  At  the 
time  this  conveyance  was  made  Mrs.  O'Brien 
was  Indebted  to  one  Elizabeth  O'Brien,  a  sis- 
ter of  Mr.  O'Brien,  and  judgments  had,  on 
February  10,  1905,  been  entered  against  her 
therefor  In  the  court  of  common  pleas,  in  the 
county  of  Philadelphia,  In  the  state  of  Penn- 
sylvania, for  over  $6,000.  The  Judgments 
were  assigned  to  a  Mr.  Roney  residing  In 
Camden,  N.  J.,  who  on  February  15,  1905, 
commenced  an  action  In  the  Supreme  Court 
of  this  state  to  recover  the  amount  due  there- 
on, which  action  was  defended,  and,  as  stafa- 
ed  by  counsel  on  the  argument,  yet  remains 
undetermined.  Having  transferred  all  of  the 
property  to  her  daughter,  Mrs.  O'Brien,  on 
September  8,  1905,  filed  her  petition  In  bank- 
ruptcy In  the  United  States  District  Court 
for  the  District  of  New  Jersey,  from  which 
It  appears  that  the  only  debts  then  owing  by 
her,  outside  of  a  few  traders'  accounts, 
amounting  to  $165,  and  an  alleged  claim  of 
the  daughter,  was  the  debt  due  on  the 
O'Brien  Judgments.  The  Judgment  Indebted- 
ness and  the  claim  of  the  daughter  being 
presented,  proved,  and  allowed  in  the  bank- 
ruptcy proceedings,  the  complainant,  as  trus- 
tee In  bankruptcy,  filed  his  bill  of  complaint 
In  this  cause,  charging  that  the  conveyance 
heretofore  referred  to  was  contrived  and  car- 
ried out  for  the  purpose  of  hindering  and 
delaying  creditors,  and  therefore  void,  upon 
which  a  prayer  Is  rested  to  have  the  convey- 
ance declared  fraudulent  and  void,  and  the 
land  decreed  to  be  the  property  of  the  debt- 
or, and  made  subject  to  the  payment  of  her 
debts.  As  to  the  property  now  under  con- 
sideration, the  first  question  to  be  determin- 
ed is  what  was  the  state  of  the  title  which 
was  conveyed  to  the  daughter  in  1905,  she 
claiming  that  on  the  marriage  of  her  moth- 
er two-thirds  of  the  property  passed  to  her, 
and  that  she  paid  full  value  to  her  mother 
for  the  other  one-.third.  The  Insistment  of 
the  complainant  Is  that,  by  virtue  of  the  con- 
veyance from  Mrs.  Travers  and  the  reconvey- 
ance to  her,  the  absolute  title  vested  in  her, 
and  that  any  right  which  the  daughter  took 


under  the  will  of  her  father,  in  the  event  of 
remarriage,  was  defeated  thereby,  because 
that  act  was  a  disposition  of  the  property, 
and  under  the  terms  of  the  will  vested  an 
absolute  estate  in  the  mother,  so  that  noth- 
ing remained  of  the  estate  to  go  to  the 
daughter,  when  she,  the  mother  remarried. 

"The  rule  Is  well  established  in  this  state 
that,  when  to  a  life  estate,  with  a  remainder 
over  of  what  may  be  undisposed  of,  there  Is 
added  a  power  of  disposition,  the  property 
right  or  Interest  of  the  life  tenant  is  not 
thereby  enlarged,  but  the  devisee  takes  a  life 
estate  only,  with  a  power  of  disposal  to  be 
exercised  by  the  devisee  during  the  continu- 
ance of  the  estate,  for  his  benefit  Robesou 
V.  Shotwell,  55  N.  J.  Eq.  318,  36  Atl.  780. 
The  Interest  in  the  real  and  personal  proper- 
ty of  James  Travers,  which  his  widow  ac- 
quired under  the  devise  to  her  above  set  out, 
was  a  life  estate,  determinable  upon  her  re- 
marriage, with  the  power  of  disposal  and 
alienation  during  the  continuance  of  the  es- 
tate, subject  to  a  gift  over  of  what  remained 
undisposed  of  at  ber  death  should  she  remain 
unmarried,  and  also  subject  to  the  condition 
that,  in  the  event  of  her  remarriage,  she 
should  take  In  her  own  right  one-third  of  the 
property  then  remaining,  and  Invest  the 
residue  for  the  benefit  of  her  daughter,  to  be 
paid  to  her  when  she  became  of  age.  It  is 
admitted  by  the  complainant  that  two-thirds 
of  the  personal  estate  remaining  In  the  hands 
of  the  widow  when  she  married  immediately 
became  a  trust  fund  for  the  benefit  of  the 
daughter,  but  he  Insists  that,  as  to  the  real 
estate,  the  widow,  having  exercised  her 
power  of  disposal,  thereby  became  entitled 
to  an  absolute  estate  and  title  in  the  lands, 
thus  defeating  the  gift  over  to  the  daughter 
which  was  to  become  effective  at  the  ter- 
mination of  the  life  estate.  I  find  myself 
unable  to  accept  this  result;  for,  assuming 
that  the  contention  of  the  complainant  that 
the  conveyance  was  executed  for  the  purpose 
of  defeating  the  gift  over  is  correct,  it  could 
not  be  supported  as  a  bona  fide  exercise  of 
the  power  conferred,  which  must  always  be 
executed  in  good  faith,  looking  to  the  carry- 
ing out  of  the  expressed  Intention  of  the  par- 
ty creating  the  power.  By  the  gift  over  of 
what  remained  undisposed  of  at  the  death 
of  the  life  tenant,  and  the  substituted  dispo- 
sition on  the  remarriage  of  the  widow  of 
what  then  remained,  the  testator  plainly  in- 
dicated that  it  was  his  Intention  that  bis 
widow  should  exercise  the  power  of  disposal 
and  alienation  to  such  extent  as  might  be 
required  for  the  beneficial  enjoyment  of  the 
property  during  her  tenancy,  Imt  clearly  a 
transference  of  title  which  did  not  alter  the 
Identity  of  property  or  owner,  for  the  pur- 
pose of  defrauding  the  remainderman,  was 
not  such  an  exercise  of  the  power  of  dis- 
posal granted  as  to  change  a  life  estate  to  a 
fee  simple,  nor  do  I  think  It  would  have 
made  any  difference  In  this  case  if  there  had 
been  an  actual  sale  and  the  property  con- 
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verted,  Into  money;  tot  the  proceeds  thereof 
which  remained  In  her  hands  midlsposed  of 
when  the  tenancy  ended  would  have  been  a 
part  of  the  estate  'that  remains,'  and  be  sub- 
ject to  the  alternative  bequest  The  pur- 
pose for  -which  the  conveyances  were  made 
does  not  appear  In  the  deeds;  and,  although 
the  Intention  of  the  grantor  must,  If  possible, 
be  gathered  from  the  writing,  parol  evidence 
is  admissible  to  show  the  object  for  which 
the  power  was  exercised,  where  the  deed 
does  not  disclose  it,  and  on  this  subject  the 
life  tenant,  Mrs.  O'Brien,  testified  that,  be^ 
fore  her  second  marriage,  Mr.  O'Brien,  her 
intended  husband,  who  was  a  lawyer'  living 
in  Philadelphia,  advised  her  to  alienate  the 
property,  before  her  marriage,  'otherwise.  If 
I  kept  the  ground  just  as  It  was,  in  my 
name,  that  I  would  not  be  able  to  sell  nntil 
Annie  became  of  age,  and  that  the  property 
might  depreciate.'  '  She  also  testified  that 
she  was  advised  that  the  transfer  would 
not  affect  Annie's  interest,  for  by  her  fa- 
ther's will  she  would  be  entitled  to  two- 
thirds  of  the  property  as  soon  as  she  (the 
mother)  married.  This  evidence  negatives 
the  claim  of  the  complainant  that  the  con- 
veyance was  intended  to  be,  and  was,  an 
exercise  of  the  power  of  disposal  for  the  pur- 
pose of  conversion,  but,  on  the  contrary, 
showB  that  it  was  an  alienation  of  the  prop- 
erty for  other  purposes,  and  was  not  Intend- 
ed to  change  the  character  of  the  estate  then 
held  by  the  life  tenant.  I  am  satisfied  that 
In  1905,  when  the  conveyance  was  made  to 
the  daughter,  she  was  entitled  to  have  two- 
thirds  of  the  property  of  which  her  father 
died  seised,  which  is  described  as  lots  4,  6, 
2S&,  and  290,  conveyed  to  her  without  con- 
sideration, and  that  her  mother  was  then 
seised,  in  her  own  right,  of  the  one-third 
part  of  the  same  land. 

"In  addition  to  the  foregoing,  other  lands, 
being  lots  2  and  3  on  said  map,  were  convey- 
ed by  the  same  deed  to  Annie  E.  Travers, 
the  status  of  which  will  now  be  considered. 
In  1891  these  lots  were  conveyed  by  a  Mr. 
Lomas  to  William  H.  O'Brien,  and  the  con- 
sideration was  paid  with  $3,000  borrowed  by 
O'Brien  from  Elizabeth,  his  sister,  as  ap- 
pears from  a  paper  writing,  in  the  nature  of 
a  declaration  of  trust  or  equitable  mortgage, 
by  the  terms  of  which  he  and  his  wife,  So- 
phia, agreed  to  convey  said  lots  to  Elizabeth 
upon  default  in  payment  of  the  sum  so  loan- 
ed. WiUIam  E.  O'Brien  held  the  legal  title 
to  this  land  when  he  died,  and  by  his  last 
will  devised  it  to  his  sister,  Elizabeth.  It  Is 
claimed  by  the  answer  of  both  defendants 
that  the  property  belonged,  in  equity,  to  So- 
phia, subject  to  the  payment  of  the  loan; 
that  of  this  she  had  paid  $2,000,  although 
the  legal  title  was  vested  in  Elizabeth,  who, 
on  May  22,  1905,  conveyed  the  lots  to  the 
daughter. .  As  the  equity  of  the  present  pro- 
ceeding is  based  entirely  upon  the  charge 
that  this  conveyance  was  contrived  for  the 
pnrpose  of  hindering  and  delaying  Elizabeth, 


Itrho  Is  the  only  retil  creditor  In  the  bank- 
ruptcy proceedings.  In  the  collection  of  debts 
which  wer^  then  la  existence,  i  Am  of  opln* 
ion  that,  as  she/acc^ted  from  the  daughter 
the  balance  that  was  due  on  her  loan,  and 
conveyed  to  that  daughter  this  particular 
land  with  full  knowledge  of  all  the  condi- 
tions, she  Is  estopped  by  her  deed,  and  can- 
not Justly  complain  that  a  conveyance,  which 
she  made  with  full  knowledge  of  the  situa- 
tion, is  a  fraud  perpetrated  by  the  defend- 
ants against  her,  and  shall  advise  that  the 
bill  be  dismissed  as  to  lots  2  and  3.  As  to 
lots  17  and  18,  of  which  the  testator  died 
seised,  it  appears  from  the  pleadings  that 
they  were  sold  in  partition  proceedings,  and 
lot  17  was  purchased  by  the  mother,  and  by 
her  conveyed  to  one  Van  Note  in  order  that 
he  might  make  ^  sale  of  it,  but  substantial- 
ly, as  I  construe  the  evidence,  for  the  pur- 
pose of  securing  to  him,  out  of  the  proceeds 
of  such  sale,  a  debt  of  $200.  This  debt  the 
daughter  i>aid,  and  he  conveyed  the  lot  to 
her  August  3,  1905.  It  is  not  denied  that  the 
property  then  belonged  equitably  to  Mrs. 
O'Brien,  and  the  conveyance  by  Van  Note 
was,  in  effect,  a  conveyance  by  Mrs.  O'Brien; 
and,  as  the  transfer  to  the  defendant  Annie 
E:  Travers  was  made  within  four  months  of 
the  filing  of  the  bankruptcy  petition,  it  is 
clearly  void  as  against  the  trustee  in  bank- 
ruptcy, under  the  bankruptcy  act,  and  if 
this  conveyance  is  a  hindrance  to  the  appli- 
cation of  the  property  to  the  payment  of 
the  bankrupt's  debts,  it  should  only-  be  allow- 
ed to  stand  as  a  mortgage  to  secure  the 
amount  paid  by  the  daughter,  viz.,  $200.  As 
to  lot  18  it  is  impossible  to  ascertain,  from 
the  pleadings  or  evidence,  what  became  of 
It.  It  was  sold  in  partition  proceedings  at 
the  same  time  lot  17  was  sold,  but  who  be- 
came the  purchaser,  or  where  the  title  is 
now  vested,  I  am  unable  to  discover,  and 
certainly  in  the  present  state  of  the  proceed- 
ings, no  decree  can  be  made  regarding  it 
There  yet  rebiains  to  be  considered  a  tract 
of  land  described  In  the  pleadings  as  lot  No. 
1.  This  lot  was  purchased  November  16, 
1895,  by  the  defendant  Sophia  O'Brien,  and 
on  January  21,  1905,  she  conveyed  It  to  her 
daughter,  without  any  consideration  other 
than  an  alleged  indebtedness  from-  the  moth- 
er to  the  daughter  on  account  of  her  Interest 
in  the  estate  of  her  deceased  father.  It  also 
appears  by  the  pleadings  that,  when  the  con- 
veyance of  the  real  estate  was  made,  the 
mother  also  transferred  to  the  daughter  a 
considerable  quantity  of  furniture,  which 
the  daughter  admits  was  of  the  value  of  $1,- 
500.,  The  bill  charges  that  it  was  of  much 
greater  value,  but  no  evidence  was  produc* 
ed  upon  which  I  can  base  any  reliable  esti- 
mate of  its  value,  and  I  have  concluded  to 
accept  the  figure  admitted  by  the  defendant 
It,  therefore,  appears  that  at  the  time  of  this 
conveyance  the  mother  was  possessed  of  an 
equal  undivided  one-third  Interest  in  lots  4, 
5,  289,  and  290  and  the  whole  of  lot  No.  1, 
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and  fnrnltim  to  tbe  Tain*  of  fliSOO,  all  of 
irbicb  wua  conveyed  to  tbe  danghter  in  sat- 
Itfactlon  of  what  they  estimated  to  be  her 
Interest  in  her  father's  estate 

"I  shall  not  undertake  to  analyze  the  evi- 
dence for  the  purpose  of  ascertaining  what 
would  have  been  due  to  the  daughter  on  a 
strict  accounting,  because  in  my  judgment  the 
transfer  of  the  mother's  interest  in  the  real 
estate  last  referred  to,  and  also  in  the  furni- 
ture, was  contrived  and  carried  out  for  tbe 
purpose  of  hindering  and  delaying  Elizabeth 
O'Brien,  the  creditor  of  the  mother,  in  the 
collection  of  b«:  debt  The  grantee  bas  been 
above  the  age  of  ZL  years  for  a  long  time; 
and,  although  she  now  testlfles  that  she  made 
repeated  demands  upon  her  mother  to  ac- 
count, she  never  took  any  steps  looking  to 
that  end  until  tbe  mother  was  being  pressed 
for  the  collection  of  a  debt,  whereupon  tbe 
mother  conveyed,  and  the  daughter  accepted, 
all  of  the  property  which  tbe  mother  possess- 
ed, without,  so  far  as  this  case  shows,  any  ac- 
counting between  them,  and  tbe  only  consid- 
eration which  the  daughter  now  sets  up  was 
an  unadjusted  claim,  wbich,  it  was  estimated, 
was  more  than  the  value  of  the  property,  and 
although  since  that  time  the  state  of  tbe  al- 
leged account  bas  been  reduced  to  figures, 
there  was  no  proof  that  previous  to,  or  at  the 
time  of,  tbe  conveyance  there  was  any  at- 
tempt to  ascertain  the  true  condition  of 
their  respective  relations  to  tbe  estate  of  tbe 
testator.  But  even  if  tbe  amount  due  had 
been  correctly  ascertained,  and  the  transfer 
made  in  consideration  thereof,  the  fact  that 
the  danghter  participated  with  the  mother  in 
procuring  the  transfers  for  tbe  express  pur- 
pose of  hindering  and  delaying  the  principal 
and  only  creditor  of  the  mother  in  tbe  col- 
lection of  her  debt  is  snfflcioit  to  avoid  the 
conveyance,  even  if  given  In  satisfaction  of 
an  honest  debt  l^at  such  was  the  purpose 
of  the  daughter  is  conclusively  shown  by  a 
letter  which  tbe  daughter  wrote  but  a  short 
time  before  the  transfer  to  her  attorney,  Mr. 
Peterson,  of  which  the  following  is  impor- 
tant: 'I  had  suggested  mother  putting  her 
property  in  my  name,  and  then  having  herself 
declared  bankrupt  In  that  case,  if  she  were 
forced  to  pay  tbe  notes,  she  would  be  exempt 
would  she  not?  I  wish  you  would  advise  me 
of  the  wisdom  of  this.'  This  letter  plainly 
disclosed  that  the  daughter  had  suggested  to 
her  mother  the  putting  of  the  title  of  her 
property  in  the  daughter's  name  to  avoid  the 
payment  of  the  notes  held  by  Elizabeth 
O'Brien.  There  was  no  pretense  that  the 
property  was  to  be  conveyed  in  satisfaction 
of  any  debt  On  the  contrary  it  plainly  dis- 
closed a  scheme  by  which  the  property  was  to 
be  put  beyond  the  reach  of  tbe  creditor  and 
of  bankruptcy  proceedings,  and  could-  have 
had  no  object  other  than  preventing  tbe 
creditor,  then  pressing  her  claim,  from  ob- 
taining satisfaction  out  of  the  property  which 
the  mother  had  held  in  her  own  name  for  a 
great   many   years,   apon   the   strength   of 


which  she  had  undoubtedly  obtained  credit 
It  was  a  bald  declaration  of  a  fraudulent 
purpose,  which  was  subsequently  carried  ont, 
and  tbe  parties  should  not  be  permlttwl  to 
enjoy  its  l>enefits. 

"I  will  advise  a  decree,  declaring  void  Om 
transfer  so  far  as  tbe  mother's  interest  In 
the  property  la  concerned,  subject  to  tbe 
mortgages  on  the  lands  wh6n  transferred, 
and  also  requiring  the  defendant  Annie  B. 
Travers  to  account  for  $1,600,  the  admitted 
value  of  the  furniture.  It  appeared  during 
the  trial  that  one  of  the  buildings  had  been 
destroyed  by  fire  since  the  conveyance,  and 
that  the  defendant  Annie  B.  Travers  has 
collected  the  insurance.  Of  this  sum  she 
will  be  decreed  to  pay  one-third  to  the  com- 
plainant as  representing  her  mother's  Inter- 
est therein." 

Wilson,  Garr  &  Stackhouse,  for  complain- 
ant Frank  Durand  and  John  H.  Backes,  for 
defendants. 

SWATZB,  J.  There  are  cross-appeals  In 
this  case.  As  far  as  concerns  tbe  questions 
presented  by  the  petitions  of  appeal,  we  agree 
with  the  views  expressed  by  the  Vice  Chan- 
cellor. Through  inadvertence,  the  decree 
fails  to  follow  tbe  opinion  in  some  respects, 
and  in  others  seems  to  require  explanation. 

1,  It  decrees  that  the  deed  conveying  lots 
4,  5,  289,  and  290  be  set  aside,  annulled,  and 
made  void.  The  opinion  makes  it  clear  that 
it  is  only  void  as  to  the  equal  undivided  one- 
third  of  Sophia  V.  O'Brien.  The  deed  is  not 
printed  in  the  record,  but  it  seems  to  have 
conveyed  only  the  undivided  interest  of  So- 
phia y.  O'Brien.  Although  she  had  on  tlie 
face  of  the  earlier  deeds  a  paper  title  to  tbe 
whole,  it  is  clear  that  in  equity  she  was  a 
trustee  as  to  two-thirds  for  Annie  EL  Travers, 
even  If  tbe  conveyances  by  which  the  title 
was  conveyed  to  her  in  1888  were  efficacious 
to  pass  the  legal  title.  If  they  were  not  ef- 
ficaciouB  for  that  purpose,  Mrs.  O'Brien  had 
a  legal  title  to  one-third  only.  We  regard  the 
deed  of  January  24,  1909,  as  conveying  only 
one-third,  and  with  this  explanation,  tbe  de- 
cree in  this  respect  is  affirmed. 

2.  The  decree  adjudges  that  the  complain- 
ant is  entitled  to  one-third  of' $11,000,  mon- 
eys collected  by  Miss  Travers  for  Insurance 
on  tbe  buildings  that  were  destroyed  by  fir«, 
and  fixes  the  amount  with  interest  at  f3,- 
710.  The  bill  charges,  and  the  answer  ad- 
mits, that  she  received  (after  paying  mort- 
gage liens  amounting  to  $4,630,  for  which  a 
part  of  the  Insurance  policies  had  been  pledg- 
ed as  collateral  security)  the  sum  of  $6,370. 
She  should  be  charged  only  with  one-third  of 
this  amount  The  mistake  in  the  decree  la 
not  cured  by  the  fact  that  tbe  deed  is  set 
aside,  subject  to  tbe  lien  of  all  valid  mort- 
gages existing  at  the  time  of  the  conveyance. 
The  mortgage  in  question  seems  to  have  been 
satisfied,  and  the  decree  does  not  attempt  to 
reinstate  It  but  in  so  many  words  adjudges 
a  money  liability  against  Wbb  Tiaven  tot 
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an  amount  which  makes  no  allowance  for 
what  was  paid  on  the  mortgage.  TIiIb  mis- 
take requires  a  reversal  of  the  decree  upon 
the  appeal  of  Annie  E.  Travers. 

S.  llie  decree  adjudges  that  the  complainant 
have  a  lien,  for  the  amount  found  due 'upon 
the  interest  of  Annie  B.  Travers  In  the  land. 
Her  counsel  argues  that  such  a  Hen  Is  not  au- 
thorized, but  In  the  reasons  for  reversal 
stated  at  the  condoslon  of  her  petition  of  ap- 
peal, no  such  reason  is  assigned.  We  think, 
therefore,  that  we  should  not  disturb  the  de- 
cree In  this  respect 

4.  The  complainant  urges  that  the  amount 
charged  against  Miss  Travers  for  the  value 
of  the  furniture  Is  less  than  its  value  as  con- 
ceded in  the  answer.  We  think  it  unneces- 
sary to  consider  this  question,  since  the  com- 
plainant does  not  appeal  from  this  part  of 
the  decree 

Sophia  y.  O'Brien's  rights  do  not  seem  to 
be  affected  by  the  decree,  exc^t  as  to  the 
costs.  The  controversy  was  t>etween  the  com- 
plainant and  the  defendant  Travers.  Since 
the  complainant  prevailed  in  setting  aside  the 
conveyance  made  by  Mrs.  O'Brien,  he  was  en- 
titled to  costs.  Tlie  decree,  so  far  as  it  is  in- 
volved in  her  appeal,  should  be  affirmed.  The 
same  result  follows  so  far  as  the  complain- 
ant's appeal  Is  concerned. 

Miss  Travers  has  been  obliged  to  come  to 
this  court  to  correct  the  decree,  and  she 
should  have  costs  on  the  appeal,  including 
the  costs  of  printing.  The  complainant  is  en- 
titled  to  (tests  in  the  Court  of  Chancery  as 
the  decree  adjudged. 


MONOOHAN  V.  COLLINS  et  al. 

(Court  of  Chancery  of  New  JerMy.    Dee.  7, 
1908.)  • 

1.  HusBAim  Airo  Wm  (t  49^*)— Oms—Evi- 

DENCE. 

Where  a  hasbaod  purchased  premiaes  in 
the  joint  names  of  himself  and  wife  out  of  the 
proceeds  of  a  sale  of  his  own  property,  sncb 
transaction  negatives  a  claim  by  the  wife  that 
her  husband  had  made  a  gift  of  the  entiw  pro- 
ceeds of  the  sale  of  his  property  to  her. 

[Rd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |  254;   Dec.  Dig.  f  49V4.*] 

2.  HtrSBARD  AHD  WiFB  (g  49%*)— GifTS— Va- 

tiniTT. 

A'cift  by  a  hnsband  to'his  wife  of  the  pro- 
ceeds of  a  sale  of  his  property  wiU  be  set  aside, 
unless  it  Is  shown  that  he  had  Independent  and 
comj>etent  advice  as  to  the  nature  and  effect  of 
tbe  gift  where  he  was  a  man  of  some  years  and 
his  mind,  though  not  dethroned,  was  sosceptible 
of  domination,  and  he  was  in  a  position  of  de- 
pendency upon  his  wife. 

TEd.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  252 ;   Dea  Dig.  f  49%.*] 

8.  HrsBAwn  awd  Wot  (J  49%*)— Girre— Ev- 
idence. 

A  directloii  by  a  husband  to  his  wife  to 
take  the  proceeds  of  a  sale  of  his  property  her- 
self and  put  it  in  tbe  bank  to  her  account,  that 
she  had  worked  bard  for  it,  was  not  a  declara- 
tion that  he  gave  her  the  money  as  and  for  her 
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sole  property,  but  was  entirely  consistent  with 
a  desire  on  his  part  that  she  should  be  the  cus- 
todian thereof. 
W'£ld.  Note. — For  other  cases,  see  Hnsband  and 
ife.  Cent  Dig.  |  %l;Dec.  Dig.  |  49^*] 

4.  Husband  akd  Wife  (t  49V&*)—Gin»— Ev- 
idence. 

A  direction  by  a  husband  to  his  wife  to 
take  the  proceeds  of  a  sale  of  his  property  and 
put  it  in  her  own  name,  for  she  had  earned  it, 
to  put  it  in  her  own  name  and  nobody  could 
touch  it,  if,  when  standing  alone,  sufficient  evi- 
dence of  a  eift,  cannot  be  held  to  evidence  a 
gift,  where  the  husband  made  other  statements, 
with  which  it  must  be  read,  showing  no  gift 
but  rather  an  intention  to  retain  the  control 
over  his  money. 

Ed.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  i  254;  Dec  Dig.  |  49V^.*] 

5.  E^ECUTOBS  and  Adminibtbatobs  ({  133*)— 
Incdmbbances  on  Land — Ddtt  to  Pay— 
Representatives. 

A  mortgage  assumed  by  a  grantee  is  not  to 
be  paid  by  nis  executor  in  favor  of  the  heir  or 
devisee,  unless  grantee  shall  have  assumed  the 
debt  in  such  manner  as  to  show  an  intention  to 
charge  his  personal  estate. 

[E<d.  Note.— For  other  cases,  see  Ezecntors 
and  Administrators,  Cent  Dig.  I  648;  Dec. 
Dig.  »  133.*] 

6.  EQinrr  (i  190*)  —  Atfibuatits  Reukt  — 
Cboss-Bill. 

Affirmative  relief  can  only  be  afforded  upon 
a  cross-bill. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  {  450;  Dec.  Dig.  |  190.*] 

Bill  by  Michael  Monoghan,  executor  of  the 
will  of  Patrick  Collins,  deceased,  against 
Margaret  A.  Collins  and  others.  Decree  for 
complainant 

William  M.  Jamleson,  for  complainant 
Martin  P.  Devlin,  for  defendant  Margaret  A. 
CoiUna 

WALKER,  y.  0.  The  complainant's  tes- 
tator, Patrick  Collins,  departed  tills  life  Juiie 
28,  1907.  His  will  was  proved  Jnly  16,  190T. 
In  it,  after  directing  his  executor  to  pay  all 
bis  Just  debts  and  funeral  expenses,  he  gave, 
bequeathed,  and  devised  all  his  real  and  per- 
sonal property  absolutely  to  hlB  wife,  her 
heirs  and  assigns,  forever,  pnnvided  she  re- 
mains a  widow  for  the  rest  of  her  life,  and 
should  she  remarry,  then  he  gave,  bequeath- 
ed, and  devised  all  his  estate  absolutely  to 
his  three  sons  (by  a  former  wife),  their  heirs 
and  assigns,  forever.  He  appointed  the  com- 
plainant sole  executor  of  his  will,  which  was 
dated  November  25,  1905.  At  the  time  of  the 
publication  of  this  will  the  testator,  who  was 
a  saloon  keeper,  owned  a  property  at  the 
comer  of  Union  and  Steamboat  streets  In  the 
city  of  Trenton,  where  he  conducted  the  re- 
tail liquor  business.  This  property  he  sold 
to  David  FIneberg  In  June,  1907.  Tbe  pro- 
ceeds of  this  sale  came  to  tbe  possession  of 
his  wife,  the  defendant  who  claims  tbe  same 
as  a  gift  from  her  husband,  and  the  exec- 
utor's suit  is  to  compel  her  to  deliver  those 
proceeds  to  him  as  the  representative  of  her 
husband's  estate.     Long  before  the  sale  of 
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the  property  Mr.  ColUns  had  suffered  a  par- 
alytic stroke,  and  remained  an  Invalid  there- 
after to  the  time  of  bis  death. 

Qayld  Flneberg,  who  purchased  the  prop- 
erty, testifies  that  he  went  to  Collins'  with 
the  Idea  of  making  the  purchase,  and  talk- 
ed with  Mrs.  Collins  and  asked  for  Mr.  Col- 
lins, and  Mrs.  Collins  took  him  Into  the  back 
room,  where  her  husband  was  lying  on  a 
couch;  that  he,  the  witness,  tried  to  have 
conversation  with  him,  but  he  was  a  weak 
man  and  referred  him  to  Mrs.  Collins,  say- 
ing he  would  be  satisfied  with  what  she  did; 
he  said  Mr.  Collins  was  on  his  feet  part  of 
the  time,  but  could  not  walk.  He  had  to 
walk  alongside  of  the  wall  with  one  hand 
and  with  a  cane  in  the  other.  The  price  of 
the  property  was  $6,000.  On  June  7,  1907, 
Fineberg  made  his  check  to  the  order  of  Col- 
lins for  $1,000,  and  delivered  it  to  Mrs.  Col- 
lins. On  June  19,  1907,  another  check  for 
$3,763.25  was  made  by  Lawrence  Harden, 
Flneberg*s  broker,  to  the  order  of  the  de- 
fendant's solicitor.  This  check  the  solicitor 
Indorsed  and  handed  to  Mrs.  Collins.  The 
check  for  $1,000  Is  indorsed  by  Mr.  Collins 
and  by  Mrs.  Collins.  The  check  for  $3,763.- 
25  Is  Indorsed  by  the  solicitor  and  Mrs.  Col- 
lins, but  not  by  Mr.  Collins.  Both  checks 
were  deposited  to  Mrs.  Collins'  credit  with 
the  Trenton  Saving  Fund  Society  In  a  bank- 
book of  hers.  At  the  time  Fineberg  paid  the 
$1,000  he  went  to  the  saloon  and  asked  for 
possession  (which  he  did  not  get  until  he 
paid  the  balance),  and  he  said  he  heard  Mrs. 
Collins  ask  Mr.  Collins  what  she  would  do 
with  the  money,  and  he  told  her  to  take  it 
and  put  it  in  the  bank  to  her  own  account- 
she  had  worked  hard  for  it. 

Charles  A.  Comp,  a  real  estate  agent,  went 
to  see  Mr.  and  Mrs.  Collins  about  selling  a 
pr<^)erty  on  Centre  street  This  was  May 
24,  1907,  and  as  a  result  of  a  conversation 
with  Mrs.  Collins  which  he  says  he  presumes 
Mr.  Collins  heard  for  he  was  in  an  adjoining 
room  where  be  and  his  wife  had  talked  to- 
gether In  the  hearing  of  Mr.  Comp,  be  de- 
livered to  Mr.  Collins  a  receipt,  reading  that 
he  bad  received  of  Margaret  Collins  and 
Patrick  Collins  $10  as  a  deposit  for  the  pur- 
chase of  the  brick  house  No.  631  Centre 
street,  for  the  sum  of  $4,000,  to  be  free  and 
(dear  of  all  incumbrances.  On  June  7,  1907, 
a  fnrther  payment  of  $100  was  made  to  Mr. 
Comp,  for  which  he  gave  a  receipt  in  the 
names  of  Patrick  and  Margaret  Collins,  in 
which  receipt  it  was  stated  that  a  mortgage 
on  the  property  of  $2,600  was  to  be  assum- 
ed, and  the  balance  of  the  $4,000  was  to  be 
paid  In  cash.  Mr.  Comp  was  unable  to  re- 
member any  conversation  at  all  with  Patrick 
Collins. 

Julia  Donlon,  a  daughter  of  Patrick  Col- 
lins and  of  the  defendant,  his  second  wife, 
testified  that  .her  father  started  the  saloon 
business  about  1S99  or  1900  and  ran  it  a  year 
or  so,  but  gave  too  much  credit  and  became 
Involved  in  about  $500  of  debt;   after  that 


the  business  vras  taken  In  charge  by  ber 
mother,  and  she  and  her  mother  together 
kept  the  books;  that  In  August,  1901,  her  fa- 
ther was  taken  sick,  "had  a  stroke,"  as  she 
put  it,  and  that  his  illness  lasted  until  bis 
deatii.  She  did  say  that,  while  tbe  paraly- 
sis affected  him  from  the  waist  down.  al>6ve 
the  waist  his  condition  was  perfect.  She  fur- 
ther testified  that  after  the  will  was  made 
her  father  told  her  mother  and  her  of  its 
contents,  and  named  tbe  executor  be  had  ap- 
pointed, and  her  mother  asked  him  If  be 
could  not  get  some  one  else  (she  apparently 
disliking  Mr.  Monoghan),  and  he  said  It  could 
be  changed,  that  he  was  not  going  to  die 
right  away,  and,  being  asked  how  he  Intend- 
ed to  change  It,  he  said  that  he  intended  to 
sell  the  place  and  when  be  sold  it  he  would 
give  her  the  money,  and  then  her  mother 
seemed  satisfied.  At  the  time  Mr.  Comp  was 
at  the  place  about  the  Centre  street  proper- 
ty she,  the  witness,  said  she  heard  Mr.  Comp 
ask  whose  name  was  to  go  In  the  receipt,  and 
her  father  said  both  names;  and,  when  Mr. 
Comp  asked  how  the  property  was  to  be  paid 
for,  her  mother  said  by  cash,  her  father  be- 
ing within  hearing,  and  his  hearing  being 
perfectly  good.  When  her  father  indorsed 
the  check  for  $1,000,  he,  according  to  the 
witness,  handed  it  to  her  mother,  and  said: 
"take  this  check,  and  when  you  get  the  rest 
clear  the  Centre  street  property,  put  the  rest 
of  the  money  In  bank  in  your  own  name,  and 
you  will  always  have  a  home;  we  don't  know 
what  time  the  children  are  going  back  on  -us. 
and  it  won't  -be  hard  for  us  to  live  If  our 
house  is  clear."  On  another  occasion  she 
says  she  beard  her  father  say  to  her  mother: 
"Take  the  money  and  put  It  in  your  own 
name,  for  you  earned  it;  put  It  In  your  own 
name  and  nobody  can  touch  it."  On  one  oc- 
casion, when  her  fatl^er  and  mother  were 
discussing  the  purchase  of  the  Centre  street 
property  and  the  sale  of  the  saloon  proper- 
ty, she  heard  her  father  say  to  her  mother: 
"Take  that  money  and  clear  it  off,  and  whrai 
we  have  a  shelter  It  won't  be  hard  for  us  to 
get  a  bite  to  eat;  and  put  the  rest  of  tbe 
money  in  your  own  name  in  bank,  because 
you  can't  say  when  the  children  will  go  bade 
on  us."  She  also  said  she  heard  her  father 
say,  when  he  sold  the  Union  street  prop- 
erty, that  that  would  leave  Mr.  Monoghan 
nothing  to  do  as  executor. 

This,  as  I  understand  it,  is  the  testimony 
upon  which  the  defendant  relies  to  establish 
a  gift  from  her  husband  to  her  In  his  life- 
time of  the  proceeds  of  the  sale  of  the  sa- 
loon property.  It  should  be  mentioned  that 
the  license  was  in  the  name  of  Mr.  Collins, 
and  that  tbe  bills  were  contracted  in  his 
name.  It  is  true  that  Mrs.  Collins  actually 
ran  the  business,  hiring  the  help,  paying  tbe 
bills,  and  working  herself,  including  bar- 
tending. This  did  not  make  the  business 
hers.  It  was  started  by  her  husband  and 
c(H>ducted  by  him,  at  least  for  some  time. 
Mrs.  Collins  simply  did  what  every  faithful 
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and  datlfal  wife  would  do,  U  she  were  able; 
tbat  18,  ran  her  husband's  business  after  he 
became  Incapacitated  by  disease. 

On  June  7,  1007,  a  formal  agreement  for 
the  purchase  of  the  Centre  street  property 
was  entered  Into,  and  although  It  was,  as  Is 
usual,  written  to  be  executed  by  both  par- 
ties, it  was  signed  only  by  the  owners.  It 
was  In  the  names  of  Margaret  and  Patrick 
Collins.  Their  attorney,  before  Its  delivery, 
changed  the  provision  for  the  payment  of  the 
balance  of  the  $4,000  In  cash  upon  the  deliv- 
ery of  the  deed  to  an  undertaking  on  the  part 
of  the  grantees  to  assume  the  payment  of  a 
mortgage  for  |>2,600  on  the  premises,  the  dif- 
ference to  be  paid  in  cash.  The  reason  for 
this  was  tbat  David  Flneberg  had  been  un- 
able to  raise  the  balance  of  the  purchase- 
money  required  to  be  paid  by  blm  upon  the 
purchase  of  the  saloon  property.  The  deed 
for  the  Centre  street  property  to  Margaret 
and  Patrick  Collins,  although  dated  on  the 
day  of  the  agreement  June  7,  1907,  was  not 
delivered  for  some  time  afterward,  as  It  had 
to  be  sent  to  Minnesota  to  procure  an  ac- 
knowledgment. It  was  offered  in  evidence, 
and  contains  an  assumption  of  the  $2,000 
mortgage  Just  mentioned.  The  difference  be- 
tween that  amount  and  the  purchase  price 
of  $4,000.  namely,  $1,400,  was  paid  In  cash. 
It  Is  perfectly  apparent  that  Patrick  Collins 
Intended  to  purchase,  and  did  purchase  (In 
the  joint  names  of  himself  and  wife),  the 
Centre  street  property  out  of  the  proceeds  of 
the  sale  of  his  saloon  property.  His  Inten- 
tion was  to  spend  $4,000  out  of  those  pro- 
ceeds In  that  way.  Assuming  that  the  plac- 
ing of  the  title  to  the  Centre  street  property 
In  the  joint  names  of  his  wife  and  himself 
was  his  own  volitional  act — and  I  mnst  as- 
sume it  was,  for  the  contrary  Is  not  proved— 
the  transaction  of  Itself  is  an  absolute  refu- 
tation of  the  idea  that  he  made  a  gift  of  the 
proceeds  of  the  sale  of  the  saloon  property 
to  his  wife.  She  does  not  claim  a  gift  of  the 
balance  between  the  price  of  the  Centre 
street  property.  Incumbered  or  unincumber- 
ed, bat  a  gift  of  the  entire  proceeds  of  the 
sale  of  the  saloon. 

But,  Irrespective  of  the  force  and  effect  of 
the  purchase  of  the  Centre  street  property 
as  negativing  any  gift  of  the  proceeds  of  sale 
of  the  saloon  property  to  the  wife,  the  facts 
relied  npon  by  her  to  show  such  gift.  In  my 
judgment,  entirely  fail  to  substantiate  her 
claim.  In  Haydock  v.  Haydock,  34.  N.  J.  Eq. 
570,  38  Am.  Kep.  385,  Mr.  Justice  Reed, 
speaking  for  the  Court  of  Errors  and  Ap- 
peals, said,  at  page  574  of  34  N.  J.  Eq.  (38  Am. 
Rep.  385),  that  If  It  be  admitted  that  the  do- 
nor was  a  person  who  possessad  sufficient 
mental  power  to  make  a  gift,  yet  It  was  upon 
the  recipient  of  the  gift  to  show  the  fairness 
of  the  transaction;  all  the  evidence  showed 
that  the  wife  was  the  one  upon  whom  he 
naturally  leaned,  and  he  submitted  himself 
to  the  control  of  her  who  naturally  and  nec- 
essarily became  the  head  of  the  house;  while 


they  80  lived  together,  and  while  none  but 
the  wife  and  her  brothers  were  about  him, 
without  the  advice  of  disinterested  counsel- 
ors, the  old  man  made  the  gifts  of  whldi  she 
was  the  recipient.  How  entirely  parallel  the 
case  at  bar  is  to  that  of  Haydock.  v.  Hay 
dock.  Collins  was  a  man  of  some  years  and 
feeble  In  body,  and  his  mind,  though  not  de- 
throned, was  nndonbtedly  susceptible  of  dom- 
ination. His  wife  was  the  one  upon  whom 
he  naturally  leaned,  and  he  certainly  submit- 
ted himself  to  her  control,  and  while  living- 
In  the  house  with  her  and  their  daughter, 
and  without  the  advice  of  disinterested  coun- 
sel, he  is  said  to  have  made  the  gift  which 
stripped  him  of  all  his  worldly  possessions,, 
without  the  power  of  recall. 

Where  parties  are  In  a  position  in  which 
one  Is  more  or  less  dependent  upon  the  oth- 
er, courts  of  equity  hold  that  the  weaker 
party  must  be  protected,  and  they  set  aside 
his  gifts  if  he  had  not  proper  advice  Inde- 
pendently of  the  other.  Haydock  v.  Hay- 
dock, 34  X.  J.  Eq.  870,  575,  38  Am.  Rep.  385. 
The  case  of  Slack  v.  Rees,  66  N.  J.  Eq.  447, 
59  Atl.  466,  69  Ii.  R.  A.  393,  absolutely  con- 
trols this  case  In  this  regard.  In  tbat  case  it 
was  held  that  the  rule  that  a  deed  of  gift 
containing  no  power  of  revocation  will  be 
set  aside  where  a  relation  of  trust  and  con- 
fidence exists  between  donor  and  donee,  and 
the  donor  has  no  Independent  advice  as  to 
the  effect  of  the  deed  upon  hla  own  Interest 
In  the  subject-matter  of  the  gift,  applies  to 
an  Irrevocable  conveyance  made  by  an  aged 
and  Infirm  father,  without  Independent  and 
competent  advice,  to  a  daughter  with  whom 
he  lives  and  upon  whose  care  his  well-being 
depends.  Now,  In  the  case  under  considera- 
tion. If  Patrick  Collins  had  sought  to  be- 
stow the  saloon  property  upon  hl8  wife  by 
a  solemn  conveyance  of  the  title  under  the 
forms  of  law,  it  would  certainly  be  set 
aside  by  this  court,  unless  It  could  be  shown 
that  he  had  Independent  and  competent  ad- 
vice as  to  the  nature  and  effect  of  the  gift 
he  was  to  make.  Surely  the  gift  of  the 
proceeds  of  the  sale  of  that  property  In  the 
most  informal  manner,  namely,  by  mere 
word  of  mouth,  must  be  set.  aside  for  the 
same  reason,  in  the  face  of  his  decrepitude 
and  position  of  dependency  upon  his  wife, 
which  Is  BO  apparent  Furthermore,  tho^lan- 
guage  relied  upon  as  establishing  the  gift 
from  husband  to  wife  In  this  case  does  not 
in  my  judgment  bear  the  Interpretation  put 
upon  It  by  counsel  for  the  defendant  There 
is  no  clear-cut,  unambiguous,  and  unequivo- 
cal declaration  of  a  gift  but  statements 
made  which  are  equally,  if  not  more,  sus- 
ceptible of  an  Intention  to  retain  the  prop- 
erty than  to  give  it  away.  True  it  Is  that 
Flneberg  said  that  the  deceased,  In  answer 
to  a  question  by  bis  wife  as  to  what  she 
should  do  with  the  money,  said:  "Take  it 
yourself  and  put  it  in  the  bank  to  your  own 
account;  you  worked  hard  for  it"  This 
was  no  declaration  that  he  gave  the  m^oney 
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to  hla  wife  as  and  for  her  sole  and  Indivld- 
nal  property.  The  langnage  la  entirely  con- 
ststent  with  a  desire  on  IiJs  part  that  she 
shonld  be  the  custodian  of  his  money.  And 
it  is  tme,  donbtless,  tliat  she  worked  for  it, 
helped  earn  it,  by  running  bis  buBlnesa 
through  her  devotion  to  him.  How  she  help- 
ed earn  it,  however,  doea  not  appear.  It 
may  be  that  through  her  management  his 
business  prospered  and  he  was  thereby  en- 
abled to  pay  off  some  mortgage  or  discharge 
Indebtedness  otherwise  incurred,  or  perhaps 
it  was  that  her  efforts  prevented  a  failure 
in  business  and  consequent  loss  of  the  prop- 
erty through  that  sort  of  misfortune.  She 
was,  of  course,  interested  in  the  fund,  and 
they  both  reasonably  expected  that  she  as 
well  as  tie  would  get  a  living  from  it  at 
least  in  part  This  assertion  is  not  mere 
speculation,  for  the  daughter  testifies  that 
her  father  said  to  her  mother:  "Take  that 
money  and  clear  It  off  (meaning,  doubtless, 
the  mortgage  on  the  Centre  street  property), 
and  when  we  have  a  shelter  it  won't  be 
hard  for  us  to  get  a  bite  to  eat;  and  put  the 
rest  of  the  money  in  your  own  name  in  bank, 
because  you  cant  say  when  the  children 
will  go  back  on  us."  In  one  only  of  the 
statements  which  the  daughter  says  she 
heard  her  father  make  did  he  not  include 
himself  In  the  mention  of  the  money.  The 
statement  was  this:  "Take  the  money  and 
put  It  In  your  own  name,  tor  you  earned 
It;  pot  it  in  your  own  name,  and  nobody 
can  touch  It"  Now,  if  nobody  could  touch 
It  certainly  the  wife  could  not  touch  it  for 
the  purpose  of  consuming  it  as  her  own. 
Elren  if  this  statement  standing  alone, 
would  be  safflclent  evidence  of  the  gift  said 
to  have  been  made,  it  cannot  be  so  nsed, 
because  it  must  be  read  in  connection  with 
other  statements  made  by  the  deceased  to 
the  same  witness,  and  which  other  state- 
ments, as  seen,  disclose  no  gift  but  rather 
an  intention  to  retain  control  over  his  mon- 
ey. Smith  V.  Burnet  35  N.  J.  Eq.  314,  was 
a  case  in  which  an  executor  claimed  certain 
Aares  of  stock  by  way  of  gift  from  his  de- 
ceased testator;  the  proof  adduced  to  sup- 
port the  claim ,  was  the  testimony  of  a  wit- 
ness who  had  heard  the  deceased  say  that 
he  had  given  the  stock  to  the  executor.  Mr. 
Justice  Reed,  speaking  for  the  Court  of  Er- 
rors and  Appeals,  said,  at  page  824  of  85 
N,  J.  Eq.,  that  the  word  "give"  is  often 
used  with  other  meaning  than  as  evincing 
an  Intent  to  confer  the  title  in  the  tiling  de- 
livered (giving  Instances  in  which  the  word 
may  be  otherwise  used);  and  be  well  says 
that  this  view,  together  with  the  difficulty 
of  recalling  or  stating  with  accuracy  all 
that  was  said,  and  how  'it  was  said,  should 
cause  such  a  declaration  to  be  closely  scruti- 
nized before  a  title  Is  passed  solely  upon 
such  evidence.  The  defendant  did  not  dis- 
charge the  burden  which  the  law  casts  npon 


her  of  showing  the  fairness  of  the  gift  la 
question,  nor  did  she  show  that  the  donor 
had  competent  and  Independent  advice  ta 
the  making  of  It  For  these  reasons  tbe 
gift  falls. 

There  was  another  question  presented  oa 
the  argument  by  counsel  for  the  defendant, 
and  that  Is  whether,  if  the  gift  failed,  the 
executor  should  not  be  charged  with  the 
duty  of  paying  the  mortgage  upon  the  Cen- 
tre street  property  ^hlch  was  assnmed  in 
the  deed  of  conveyance.  The  role,  as  X 
understand  it  is  that  land  Incnmbered  by 
a  mortgage,  the  payment  of  which  Is  a» 
sumed  by  the  grantee  in  the  deed  of  conTeji- 
ance  therefor,  is  not  to  be  paid  by  the  ex* 
ecutor  of  the  grantee  In  favor  of  the  heir  or 
devisee,  unless  the  decedent  shall  have  as- 
sumed the  debt  in  such  manner  as  to  show 
an  Intention  to  charge  his  personal  estate. 
Mount  V.  Van  Ness,  S3  N.  J.  Eq.  262;  Mc- 
Lenahan  v.  McLenaban,  18  N.  J.  Eq.  101; 
Campbell  t.  Campbell,  80  N.  J.  Eq.  415; 
De  Grauw  t.  Mechan,  48  N.  3.  Bq.  219,  223, 
21  Atl.  193;  Hetzel  v.  Hetzel  (Cai.,  October 
term,  1908,  not  yet  reported),  71  AtL  753. 

If  the  defendant  is  entitled  to  have  thla 
mortgage  paid  by  the  executor  in  exonera- 
tion of  tbe  land,  so  that  she  can  enjoy  the 
premises  which  are  now  hers  (by  virtue  of 
her  survivorship  of  the  tenancy  by  the  en- 
tirety which  was  In  her  and  her  husband 
during  his  lifetime),  the  relief  can  only  be 
afforded  upon  a  cross-bill,  and  there  is  no 
such  pleading  in  the  case.  I  will  bear  coun- 
sel for  the  defendant  upon  notice  to  the 
complainant  on  an  application  for  leave  to 
file  a  cross-bill,  raising  this  question,  if  he 
BO  desires.  In  the  present  posture  of  the 
pleadings  it  Is  impossible  to  grant  tbe  de- 
fendant any  affirmative  relief. 

There  must  be  a  decree  for  the  complain- 
ant adjudging  her  to  hold  the  balance  of  the 
purchase  money  received  upon  the  sale  of 
the  saloon  property  as  trustee  for  the  com- 
plainant as  executor  of  the  will  of  her  bos- 
band,  and  requiring  her  to  turn  over  those 
moneys  to  him,  and  requiring  the  defendant 
tbe  Trenton  Saving  Fund  Society  to  honor 
the  check  of  tbe  defendant  to  be  made  in 
pursuance  of  the  decree. 

m  N.  J.  B.  ») 

MAYOR,  EJra,  OF  CITY  OF  NEWARS  t. 
ERIU  R.  00.  et  al. 


(Court  of  Chancery  of  New  Jersey. 
1908.) 


Dee.  4, 


1.  Equitt  (§  44»)— ExcLusrvB  JnaisDionon 

— CoNFLiCTiNO  Easements. 

A  case  involving  the  rights  of  the  parties  in 
case  of  conflicting  easements  is  one  of  equita- 
ble, and  not  of  legal,  cogninnce,  and  apper- 
tains to  the  exclusive,  and  not  auxiiiary  or  con- 
current jurisdiction  of  chancery. 

Ed.  Note. — For  other  cases,  see  Equity,  Cent 

ig.  {{  141-145 ;   Dec.  Dig.  |  44.*1 
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2.  Basemerts  (I  61*)— JxmiBDicnon  or  Eqci- 

TT— SCOFK    OF    REMKOT. 

-  The  case  of  the  rights  of  two  tenants  in 
Comm(»i  of  an  easement  is  one  of  equitable  co{^ 
nizance,  and  equity  may  use  any  remedy  appro- 
priate to  tlie  circumstances,  either  preventive 
or  mandatory,  adequate  to  promote  and  secure 
the  joint  user  in  such  a  way  as  the  law  requires 
in  view  of  the  particular  situation. 

[Ei.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  g{  131,  134-137 ;   Dec.  Dig.  §  61.»J 

8.  Easkhents  (I  61*)— Rionra  or  TEirAiras  in 
Common— Test  or  Equitt  Jubisoictiom. 
The  test  of  equity  Jurisdiction  in  a  case 
affecting  the  rights  of  tenants  in  common  of  an 
easement  is  the  existence  of  actual  conflict; 
and,  if  there  is  no  conflict,  there  is  no  juris- 
diction. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent.  Dig.  H  181,  134-137 ;   Dec.  Dig.  {  61.*] 

4.  COBPOBATIOKS  (S  893*)— OOMPEIilWO  Peb- 

roBMANOE  or  CoBPOSATB  Duty— Remedy  at 

Law. 

The  Court  of  Chancetr  does  not  ordinarily 
compel  a  corporation  to  do  its  duty,  the  per- 
formance of  which,  neglected  or  contested,  is 
enforced  by  the  Supreme  Court  by  mandamus. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  |  1575;   Dec.  Dig.  f  388.*] 

6.  Raiijioadb  (f  99*)  — Gbade  Obossinob  — 

COUPELLinO  EUCTATION  Or  TiACKB—JvaJB' 
DimON   OF  EqUITT. 

The  Court  of  Chancery  hijs  power  to  com- 
pel railroad  elevation  over  highways,  if  thnt 
Is  the  only  way  in  which  joint  user  can  bo 
properly  secured  and  enjoyed. 

[ESd.   Note.— For  other  cases,   see  Railroads, 
Cent.  Dig.  I  290;    Dec  Dig.  $  99.*] 

6.  Railboads  ({  99*)  —  Grade  Cbossinos  — 
Compelling  Elevation  of  Tbacks. 

In  view  of  the  legislation  of  this  ntate 
recognizing  that  railroads  may  cross  streets  at 
grade,  it  cannot  be  held  that  grade  crossings  are 
per  se  illegal  structures  even  in  cities,  or  that 
streets  are  not  safe,  in  the  legislative  sense  of 
that  word,  merely  because  they  are  crossed  at 
grade  by  a  railroad  crossing,  but  the  situation 
must  be  such  that  nothing  but  tiadt  elevation 
will   protect  the  public. 

[Ed.   Note. — For   other  cases,   see  Railroads, 
Cent.  Dig.  {  293;    Dec,  Dig.  8  99.*] 

7.  Railboads  ({  99*)  —  Obade  CBOSsiNas  — 
HOBE  THAN  One  Tbaotc  ovbb  Stbebtb. 

Tt  cannot  be  maintained  that  streets  become 
ansafe  and  inconvenient  when  more  than  one 
track  is  laid  across  them. 

[Ed.  Note. — Vor  other  cases,   see  Railroads, 
Cent.  Dig.  i  293 ;   Dec.  Dig.  {  99.*] 

8.  Railroads  (|i  99*)— Gbade  Cbossinob— Re- 

STBATNINO  EXCESSIVE   USE. 

If  a  street  is  so  incumbered  with  railroad 
tradts  that  the  pablie  is  practically  shut  ont 
from  using  it  the  appropriate  remedy  in  such 
ft  case  is  an  injunction  restraining  their  exces- 
sive use;  neither  party  being  at  liherl7  to  de- 
stroy the  right  of  the  other. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  {}  293,  290;    Dec.  Dig.  {  99.*] 

ft  Railboads  Q  99*)— Gbade  CBOssiRas— El- 
evation 01'  TBAORS. 

If  the  number  of  tracks  crossing  a  street 
be  not  excessive,  the  question  whether  trains 
ran  over  them  with  such  frequency  and  sucli 
speed,  and  at  such  an  angle  or  with  such  curves. 
that  the  joint  user  of  the  crossing  would  be 
practically  gone,  and  so  necessitate  elevation  of 
the  tracks.  Is  one  of  fact,  to  he  determined  ac- 
cording to  the  circnmstances  of  the  case. 

[Ei.  Note.— For  other  cases,   see   Railroads, 
Cent  Dig.  (  298 ;   Dec.  Dig.  g  99.*]. 


10.  Railboads  (i  98*)  —  Riohts  at  Okaob 

CBOSSINQB— LiMITAIIONB. 

Tracks  cannot  be  built  over  a  street,  or  us- 
ed thereon  for  the  convenience  of  factory  or 
yard  or- station  purposes,  and  thus  injurioubly 
affect  the  public  traflic  over  the  highway. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  260,  264;   Dec.  Dig.  g  93.*] 

11.  Railboads  (g  93*)  —  Riohts  at  Gbade 
Cbossinqs— Limitations. 

The  right  of  a  railroad  over  a  highway  is 
a  right  of  passage,  with  its  reasonable  incidenta, 
and  nothing  more. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  g  264;    Dec  Dig.  S  93.*] 

12.  Railboads  (g  99*)  —  Grade  Cbossinos— 
Necessity  or  Eletatinq  Tbacks  —  Evi- 
dence. 

Evidence  held  not  to  show  that  a  railroad 
elevation  over  a  street  was  the  only  way  in 
which  joint  user  could  be  properly  secured  and 
enjoyed. 

[£!d.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  1  300;   Dec  Dig.  g  90.*] 

13.  Railboads  (g  09*)  — Gbadb  Cbossinob  — 
Unlawfdi.  Obstbuctions  —  Reliet  in 
Equrrr. 

A  bill  praying,  not  only  for  the  depression 
or  elevation  of  railway  tracks  at  a  street  cross- 
ing, but  also  for  general  relief,  is  broad  enongh 
to  warrant  an  Injunction  against  the  use  in 
the  hiehWay  of  certain  tracks  illegally  obstruct- 
ing the  way,  and  the  unlawful  use  of  another 
track  for  an  unauthorized  purpose. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  g|  299,  800,  802;  Dec  Dig.  i  99.*] 

Bill  by  the  Mayor  and  Common  Conncll  of 
the  City  of  Newarfc  against  the  Erie  Rail- 
road Company  and  others.  Findings  for  com- 
plainant 

Joseph  Conlt,  for  complainant  Cortlandt 
Parker  and  Charles  Corbln,  tor  defendants. 


STEVENS,  y.  G.  This  Is  a  bill  to  compel 
the  defendant  companies  to  elevate  their 
tracts  where  they  cross  Summer  avenue.  In 
the  city  of  Newark.  The  bill  was  demurred 
to,  and  the  demurrer  was  overruled.  Newark 
V.  Erie  R.  R.  (N.  J.  Ch.)  68  AO.  418.  In  over- 
ruling It  Chancellor  Magle  reaffirmed  the 
rule  laid  down  by  Beasley,  C.  J.,  In  State  v. 
Central  Railroad  Co.,  32  N.  X  Law,  220,  to 
the  effect  that  the  duty  Imposed  upon  rail- 
roads whose  charter  provisions  are  similar 
to  those  of  the  Central  Railroad  Is  to  "keep 
at  all  times  and  under  all  circumstances  the 
public  highways,  at  tbe  point  where  they 
cross  the  railroad.  In  a  condition  fit  for  safe 
and  convenient  use."  Both  tbe  Supreme 
Court  and  this  court  have  approved  the  rule 
in  tbe  numerous  cases  cited  by  the  Chancel- 
lor. If  there  was  any  doubt  about  Its  cor- 
rectness, that  doubt  has  been  set  at  rest  by 
the  recent  decision  of  the  Court  of  Errors  in 
Borough  of  Metudien  ▼.  Penn.  R.  R.  Co 
(N.  J.)  69  Atl.  465. 

The  act  of  1898  (Laws  1898,  p.  110,  c.  66) 
does  not  confer  upon  this  court  the  power  to 
abolish  grade  crossings.  It  merely  authorizes 
it  to  make  reasonable  provision  for  their 
protection.    The  act,  is  in  terms,  limited  to 
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cases  where  the  public  road  or  highway  "Is 
crossed  by  a  railroad  track  at  the  same  grade 
or  leveL"  The  effect  of  the  act  was  con- 
sidered in  Palmyra  t.  Penn.  B.  B.,  62  N.  J. 
Eq.  611,  50  Atl.  369,  Id.,  63  N.  J.  Eq.  799,  52 
AtL  1132,  and  in  Eckert  t.  Perth  Amboy  & 
Woodbridge  R.  R.  Co.,  66  N.  J.  Eq.  437,  57 
Atl.  438.  Section  29  of  the  general  railroad 
act  (Laws  1903,  p.  660)  is,  however,  held  by 
CHiancellor  Magie,  in  his  opinion  overruling 
the  demurrer  (68  Atl.  415),  to  authorize  the 
court  to  decree  track  elevation.  The  section 
reads  as  follows:  "When  any  company  sball 
not  properly  construct  and  maintain  the 
bridges  or  other  crossings  of  highways  by  Its 
railroad  tracks  as  required  by  law,  It  shall 
be  lawful  for  the  governing  body  of  the  town- 
ship or  municipality  wherein  such  crossings 
are  located,  within  a  reasonable  time,  after 
notice  to  the  company,  to  construct  or  repair 
such  bridges  or  other  crossings  and  the  cost 
thereof  may  be  collected  from  the  company 
whose  duty  It  is  to  make  such  construction  or 
repair  by  action  In  any  court  of  competent 
jurisdiction;  or  In  lieu  of  such  construction 
or  repair,  the  township  or  municipality  may 
proceed  by  a  suit  in  equity  to  compel  the 
apeclflc  performance  of  the  duties  Imposed 
by  law  upon  such  company  with  respect  to 
the  construction,  maintenance  and  repair  of 
such  bridges  and  crossings  and  the  court 
shall  prescribe  the  crossing  to  be  constructed 
or  the  repairs  to  be  made  and  In  order  to 
enforce  obedience  to  its  decree  or  mandate, 
tlie  court  may  restrain  the  exercise  of  any 
of  the  franchises  of  the  company  or  adopt 
such  other  remedies  as  may  be  In  accordance 
with  the  practice  of  the  court."  Referring 
to  this  section  the  Chancellor  says:  "The 
dalm  that  no  statutory  jurisdiction  has  been 
conferred  on  this  court  to  prescribe  the  cross- 
ing to  be  constructed.  If  any  railroad  compa- 
ny shall  not  properly  construct  bridges  or 
other  crossings  of  highways  as  required  by 
law,  may  be  for  .the  present  passed  by,  with 
the  observation  that,  by  section  29,  Revised 
Railroad  Act  1903,  the  Legislature  has  imder- 
taken  to  confer,  and  has  conferred,  by  lan- 
guage which  is  incapable  of  any  other  con- 
struction, precisely  the  jurisdlctl<m  In  ques- 
tion. It  is  contended,  however,  that  In  so 
doing,  the  Legislature  exceeded  Its  constitu- 
tional powers.  This  contention  will  here- 
after be  considered.  That  the  twenty-ninth 
section  of  the  act  above  cited  does,  by  Its 
terms,  confer  such  jurisdiction  has  been  set- 
tled In  this  court  Penn.  R.  R.  Co.  v.  Metu- 
chen  (N.  J.  Ch.)  64  Atl.  484."  The  case  re- 
ferred to  was  one  In  which  a  bill  bad  been 
filed,  by  the  borough  of  Metuchen  against  the 
company,  to  compel  It  to  widen  a  bridge  over 
a  highway,  its  tracks  being  laid  upon  this 
bridge.  It  Appeared  that  the  railroad  had 
originally  crossed  the  highway  at  grade,  bnt 
that  the  CMnpany  had  elevated  its  tracks, 
and  In  so  doing  had  narrowed  the  highway  by 
placing  abutments  therein  and  otherwise  con- 
tracting It    It  was  held  by  Pitney,  V.  C,  in 


this  court,  that  section  29  gave  this  court 
jurisdiction  to  make  an  order  directing  the 
company  to  so  reconstruct  and  lengthen  Its 
bridge  that  the  public  might  have  the  use 
of  the  highway  to  Its  full  width.  The  Court 
of  Errors  (69  Atl.  465)  sustahied  the  Vice 
Chancellor  in  his  view  of  the  jurisdiction 
conferred,  but  differed  with  him  on  the  ques- 
tion of  fact 

Section  29  contains  two  clauses.  The  first 
authorizes  the  governing  body  of  the  town- 
ship or  municipality  to  construct  and  repair 
"bridges  and  other  crossings"  If  the  company 
shall  not  properly  construct  and  maintain 
them.  I  think  It  may  be  doubted  whether 
this  clause  would  be  held  to  confer  upon  mu- 
nicipalities the  right,  after  notice,  to  Inter- 
fere with  the  company's  rails,  and  with  the 
structure  supporting  those  rails,  or  to  give 
It  the  right  to  change  the  grade  of  the  rail- 
road. The  words,  taken  according  to  their 
natural  Import  would  seem  to  authorize  mu- 
nicipalities to  build  bridges  over  cuts,  to 
plank  between  the  rails,  and  to  do  such  other 
acts  as  would  Interfere  little,  if  at  all,  with 
the  exclusive  control  exercised  by  the  company 
over  its  roadbed.  The  second  clause  of  sec- 
tion 29 — the  part  that  was  construed  by  this 
court  and  the  Court  of  Errors — gives  the 
township.  In  lieu  of  suA  construction  and 
repair,  the  right  to  proceed  by  a  suit  In 
equity  to  compel  the  specific  performance  of 
the  duties  Imposed  by  law  upon  the  railroad 
company  "with  respect  to  the  construction, 
maintenance  and  repair  of  such  bridges  and 
crossings";  i.  e.,  such  bridges  and  crossings 
as  the  company  did  not  properly  "construct 
and  maintain."  As  the  same  words  "con- 
struct" and  "maintain"  and  "repair"  are 
found  in  both  clauses,  it  might  be  argued 
with  some  plausibility  that  the  second  clause 
was  Intended  to  apply  to  the  same  classes  of 
cases  that  the  first  clause  was.  But  thia 
view  appears  to  have  been  rejected,  not  only 
here,  but  In  the  Court  of  Errors,  unless  we 
take  the  view  that  power  is  given  to  the  mu- 
nicipality to  Interfere  with  the  grade  and 
structure  of  the  roadbed.  Gnmmere,  C.  J.^ 
says:  "The  grounds  which  led  the  learned 
Vice  Chancellor  to  the  conclusion  that  the 
matters  involved  In  the  litigation  were  cog- 
nizable In  the  Court  of  Chancery  are  fully 
set  out  In  his  opinion,  and  we  concur  in  the 
views  expressed  by  him  upon  this  point  and 
In  his  conclusion."  The  Vice  Chancellor  In 
his  opinion  had  said:  "The  power  of  the 
court  to  compel  by  mandatory  proceedings  the 
railroad  corporation  to  do  its  duty  In  this  re- 
spect (L  e.,  to  widen  Its  bridges  and  remove 
a  part  of  Its  embankment)  rests,  so  far  as  I 
am  aware,  wholly  upon  the  statute  o*  igos." 
Had  it  not  been  for  this  expression  of  opin- 
ion, I  should  have  thought  that  the  power 
might  have  been  referred  to  the  jurisdiction 
exercisable  In  the  case  of  conflicting  ease- 
ments. Del.  Lack.  &  West  R.  B.  Co.  v. 
Brie  R.  R.  Co.,  21  N.  J.  Eq.  302;  Nat. 
Dock  B.   B.  T.   Cent   B.   B.,  82  N.   J.   B3q. 


Digitized  by 


Google 


N.  J.) 


MAYOR,  ETC.i  OP  CITY  OP  NEWARK  v.  ERIE  E.  00. 


^3 


755,  767;  Nat.  Docks  v.  United  Go's.,  53 
N.  J.  Law,  218-224,  21  Atl.  570.  A  case 
of  that  sort  Is  one  of  equitable,  and  not 
of  legal,  cognizance.  It  appertains  to  the 
exclusive,  and  not  to  the  auxiliary  or  concur- 
rent, jurisdiction  of  chancery.  Says  Beasiey, 
C.  J.,  In  the  leading  case  (D.  L.  &  W.  R.  R.  v. 
Erie  R.  R.,  siiprn):  "They  [the  two  compa- 
nies] are  tenants  in  common  of  an  easement, 
and  if  this  court  cannot  protect  the  one 
a^Inst  the  Injustice  of  the  other,  the  party 
whose  rights  are  Invaded  is  clearly  without 
any  adequate  remedy."  But  If  the  case  Is 
one  of  equitable  cognizance.  It  would  seem' 
to  follow  that  equity  may  use  any  remedy  ap- 
propriate to  the  circumstances.  Not  only  a 
remedy  merely  preventive,  but  also  one 
that  Is  mandatory — any  remedy  whatsoever, 
out  of  Its  store  of  remedies  adequate  to  pro- 
mote and  secure  the  joint  user  in  such  a  way 
as  the  law  requires  In  view  of  the  particular 
situation. 

The  test  of  jurisdiction  would  seem  to  be 
the  existence  of  actual  conflict.  If  there  is 
no  conflict,  there  Is  no  jurisdiction.  This 
court  does  not  ordinarily  compel  a  corpora- 
tion to  do  Its  duty.  Performance  of  a  duty, 
neglected  or  contested.  Is  enforced  by  the 
Supreme  Court  by  mandamus.  It  would  seem 
to  have  been  this  aspect  of  the  matter  that 
presented  Itself  to  the  judges  In  N.  T.  ft 
Greenwood  Lake  R.  R.  v.  Montclalr,  47  N.  J. 
Eq.  591,  21  Atl.  493.  The  case  was  one  Of 
demurrer  to  a  bill,  and,  as  will  be  seen  by  a 
reference  to  the  facta  stated  In  the  preface 
to  the  opinion  of  the  Chancellor  (Montclalr 
y.  New  York  ft  Q.  L.  Ry.  Co.,  46  N.  J.  Eq. 
436,  18  Atl.  242),  It  appeared  that  the  prede- 
cessor of  the  defendant  company  had  con- 
structed a  bridge  over  a  cut,  the  bed  of 
which  had  been  graded,  but  on  which  no 
rails  had  been  laid.  This  bridge  had  been 
sntfered  to  decay,  and  the  question  was 
whether  the  defendant  company,  as  the  suc- 
cessor of  the  original  company,  was  under  an 
obligation  to  rebuild  It  The  question  was 
apparently  one  of  legal  duty,  not  of  conflict- 
ing easements.  It  was  In  view  of  such  a  sit- 
uation that  Mr.  Justice  Reed  said:  "The 
doctrine  that  a  court  of  equity  will  not  act 
In  any  Instance  where  the  common-law  courts 
possess  adequate  power  to  afford  the  relief 
asked  for  Is  fundamental.  The  power  of  the 
common-law  courts  to  compel  the  perform- 
ance of  duties  of  the  kind  under  considera- 
tion ♦  •  •  Is  complete."  Be  this  as  It 
may,  I  must  hold  that,  from  whatever  source 
derived,  the  power  to  compel  railroad  eleva- 
tion over  a  highway,  If  that  Is  the  only  way 
In  which  the  joint  user  can  be  properly  se- 
cured and  enjoyed,  exists  In  this  court 
Chancellor  Magie  was,  as  It  seems  to  me, 
strictly  logical  when  he  held  that  Inasmuch 
as  It  had  been  decided  that  the  second  clause 
of  section.  29  was  broad  enough  to  confer  the 
power  to  order  the  co&pany  to  reconstruct 
its  railroad  bridge  over  a  highway  by  length- 
ening it  and  removing  part  of  the  railroad 


I  embankment  it  was  also  broad  enough  to 
j  authorize  this  court  to  order  the  defendant 
I  company  to  reconstruct  Its  tracks  across  the 
,  highway  by  elevating  or  depressing  them.  If 
the  generality  of  the  language  of  the  clause 
Included  the  one,  It  necessarily  Included  the 
other.  But  an  afllrmatlon  of  the  Jurisdiction 
of  this  court  does  not  solve  the  question  as 
now  presented.  The  allegations  of  the  bill 
are  so  general  that  they  present  little  more 
than  the  abstract  question  whether,  under 
any  circumstances,  this  court  would  compel 
a  railroad  company  to  elevate  or  depress  Its 
tracks.  The  decision  was  that  In  a  proper 
case  it  would.  Whether  it  would  or  not  was 
held  to  depend  upon  the  special  facts.  To 
these  I  now  address  myself. 

Summer  avenue  Is  a  residence  street    The 
houses  fronting  upon  It  extend  northward  as 
far  as  the  railroad.    Further  north  there  are 
still  many  vacant  lots,  both  on  the  avenue 
Itself  and  to  the  east  and  west  of  It,  but  the 
town  is  growing  in  that  direction.    There  are 
six  tracks  laid  across  the  avenue  at  grade. 
,  The  general  lay  of  the  land  In  the  Immediate 
i  vicinity  Is  level,  and  the  tracks.  If  unob- 
!  structed  by  cars,  moving  or  standing  still, 
I  may  be  seen  eastward  and  westward,  by  a 
person  standing  from  20  to  30  feet  away,  for 
about  a  quarter  of  a  mile.     From  1,000  to 
1,200  people,  and  over  100  vehicles,  cross  dal- 
ly between  6  o'clock  a.  m.  and  6  o'clock  p.  m., 
and  about  a  third  as  many  at  night    From 
22  to  28  passenger  trains  each  way  pass  over 
the  crossing  every  24  hours.    The  number  of 
,  freight  trains  running  through  is  small,  but 
j  In  the  operations  of  the  local  yard,  and  in 
I  the  making  or  breaking  up  of  trains,  freight 
'  cars  frequently  cross  and  recross  the  avenue. 
The  yard  and  freight  station  are  between 
Summer    avenue   and   Washington    avenue. 
The  obstruction  to  travel  seems  to  be  mainly 
due  to  the  freight  cars.    The  gates  are  fre- 
I  quently  lowered,  and  the  delay  amounts,  at 
i  times,    to    several    minutes.     According   to 
complainant's  count.  In  the  24  hours  between 
j  6  a.  m.  of  August  2  and  August  3,  1907,  the 
gates  were  down  80  times  for  8  minutes  or 
;  more.    The  report  shows  that  the  delay  to 
travel  thus  occasioned  resulted  chiefly  from 
the  handling  of  freight  cars.    As  the  freight 
house  and  water  tank,  as  well  as  the  yard, 
are  In  the  vicinity,  the  side  tracks  are  sel- 
;  dom  unoccupied,  and  the  cars  standing  on  ^ 
\  them  are  a  serious  obstruction  to  the  view 
I  up  and  down  the  tracks.    The  street  crosses 
the  railroad  at  right  angles.    It  occupies  the 
!  site  of  an  old  highway  that  was  laid  out 
many  years  before  the  advent  of  the  rail- 
road.   This  I  think  gives  a  general  view  of 
the  situation.    The  question  is  whether  such 
a  situation  calls  for  an  elevation  of  the  road 
at  the  point  In  question,  under  the  rule  laid 
down  In  the  Central  Railroad  Case.     It  is 
admitted  that  It  cannot  be  depressed;   and. 
If  elevated,  the  grade  at  Mount  Prospect  av- 
enue, further  to  the  westward,  will  bare  to 
be  changed. 
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The  flrst  thing  that  strikes  one  Is  that  It 
has  not  yet  become  the  policy  of  the  state,  as 
evinced  by  its  legislation,  to  require  croB»- 
ings  generally  to  be  otherwise  than  at  grade, 
although  there  has  been  some  advance  in 
that  direction.  In  the  beginning  of  railroad 
construction  the  practice  of  laying  the  tracla 
at  the  grade  of  the  highways,  unless  unad- 
vlsable  frcmi  an  engineering  standpoint,  was 
universal.  The  cities  were  then  small,  the 
trains  slow  and  infrequent,  and  the  tracks 
few.  As  the  cities  grew  and  the  trains  and 
tracl»  became  more  numerous,  the  state  be- 
gan to  take  precautions  for  the  public  safe- 
ty. In  1839  it  was  enacted  that  a  bell  should 
be  placed  on  the  engine  and  rung  at  least 
300  yards  from  the  highway.  It  was  also 
provided  that  a  board  with  the  Inscription 
"Look  out  for  the  Locomotive"  should  be 
erected  and  maintained  (T^aws  183S-39,  p. 
170).  By  act  March  26,  1852  (P.  L.  p.  532), 
the  company  was  allowed  to  blow  a  steam 
whistle  as  a  substitute  for  a  bell.  These 
have  been  the  only  precautions  that  were 
generally  deemed  Indispensable  by  the  Legis- 
lature vhere  trains  crossed  highways  at 
grade.  But  the  courts  went  further.  They 
held  that  under  circumstances  of  special  dan- 
ger— for  example,  where  there  was  a  rail- 
road curve  within  a  short  distance  of  the 
highway,  or  where  the  comi>any  Itself  had 
erected  bulldlng3  close  to  the  tracks  so  as 
to  obstruct  the  view— a  duty  to  take  special 
precautions  arose;,  that  the  company  must 
provide  gates  or  a  flagman.  Penn.  B.  B.  Co. 
V.  Matthews,  36  N.  J.  Law,  631.  But  in  a 
long  series  of  cases  the  courts  have  decided 
that,  if  the  element  of  special  danger  be 
wanting,  then  neither  the  court  nor  the  Jury 
can  require  more  than  the  Legislature  has 
seen  fit  to  prescribe,  viz..  the  ringing  of  a 
bell  or  the  blowing  of  a  whistle  and  the  erec- 
tion of  sign  posts,  N.  T.  B.  B.  Co.  v.  Lea- 
man.  54  N.  J.  Law.  202,  23  Atl.  691,  15  L.  B. 
A.  426.    This  is  the  law  to-day. 

^bat  the  Legislature  has  done  toward 
further  protecting  the  highways  is  this:  It 
has  authorized  cities  and  other  municipali- 
ties to  require  by  ordinance  flagmen  or  gates 
to  be  placed  at  designated  crossings.  Del. 
Lack.  &  "West  B,  B.  Co.  v.  East  Orange,  41 
N.  J.  Law,  127;  M.  &  E.  B.  B.  Co.  v.  Orange, 
63  N.  J.  Law,  252,  43  Atl.  730,  47  Atl.  363. 
This,  of  course,  is  a  legislative  recognition 
'that  railroads  may  cross  streets  at'  grade. 
It  has  authorized  the  governing  body  of  any 
township  or  municipality  to  petition  this 
court  to  order  gates  to  be  erected,  or  a  flag- 
man stationed  at  any  grade  crossing,  or  that 
KHne  other  reasonable  provision  be  made  for 
protecting  the  crossing.  Laws  1903,  p.  664. 
§  36;  Palmyra  v.  Penn.  E.  B.  Co.,  62  N.  J. 
E>].  601,  50  Atl.  369;  Eckert  v.  Penn.  B.  R., 
66  N.  X  Eq.  438,  57  Atl.  438.  This  Is  also  a 
legislative  recognition  that  railroads  may 
cross  at  grade.  And  it  has  also  declared  (sec- 
tion 27  of  same  act)  that  any  railroad  there- 
after to  be  constructed  (Newark  v.  Cent  B. 


B.  [X.  J.  Ch.]  67  Atl.  1008)  shaU  cron  streets 
either  above  or  below  grade,  unless  tbe  gov- 
erning body  thereof  shall  permit  crossing  at 
grade.  This  is  a  further  recognition  of  the 
lawfulness  of  grade  crossings  In  cities,  If 
the  cities  agree  thereto.  With  a  view  to 
the  gradual  abolition  of  grade  crossings  by 
mutual  consent  it  has  provided  that  any  mn- 
nlclpallty  or  township,  or  In  tbe  case  of  a 
ccnnty  road  the  board  of  chosen  freeholders, 
may  enter  into  contracts  with  railroad  com- 
panies to  alMlIsh  grade  crossings.  Laws  1874> 
p.  45;  Laws  1901,  p.  116;  Laws  1902,  p.  402; 
Laws  1903,  p.  661,  H  30,  81.  The  Legislature 
has  gone  a  step  further.  It  has  enacted  that 
on  the  Initiative,  either  of  a  city  of  the  first 
class,  or  of  a  railroad  company,  application 
may  be  nude  to  the  Supreme  Court  for  an 
order  compelling  the  abolition  of  grade  cross- 
ings. If  that  court  finds  that  the  change  Is 
feasible,  and  that  it  may  be  made  without 
unreasonable  cost' tbe  matter  Is  referred  to 
commissioners  to  prepare  a  plan,  and  If  the 
plan  be  approved,  tbe  court  apportions  the 
cost  of  the  work.  This  act  It  will  be  seen, 
differs  from  the  acts  of  -1901  and  1003  in 
that  Its  provisions  may  be  put.  into  operation 
by  either  party  without  the  consent  of  the 
other.  Laws  1896,  p.  139.  In  view  of  this 
legislation  it  Is  <talte  impossible  to  h(rid  that 
grade  crossings  are,  per  se.  Illegal  structures, 
even  In  cities,  or  that  streets  are  not  safe. 
In  the  legislative  sense  of  that  word,  merely 
because  they  are  crossed  at  grade  by  rail- 
road tracks.  There  must  be  something  In 
the  situation  so  peculiar  as  to  compel  the 
court  to  say  that  gates  will  not  adequately 
protect  the  public;  that  fiagmen  will  not; 
that  nothing  but  track  elevation  will.  And 
it  cannot  be  maintained  that  the  streets  be- 
come unsafe  and  inconvenient  when  more 
than  one  track  Is  laid  across  them.  In  Al- 
len V.  Jersey  City,  63  N.  J.  Law,  522,  22  Afl. 
257;  it  was  held  by  the  Supreme  Court  that 
the  Erie  Bailroad  could,  against  the  consent 
and  protest  of  Jersey  City,  lay  another  track 
across  Jersey  street  one  of  its  main  thor< 
onghfares. 

The  question,  then,  must  be,  as  I  have  said, 
whether  gates  and  flagmen  and  other  expe- 
dients are,  in  the  given  case,  so  Inefficacious 
that  nothing  but  track  elevation  will  give 
to  the  public,  In  fact  as  well  as  in  name,  the 
Joint  use  of  the  highway.  It  is  obvious  that 
a  street  may  be  so  Incumbered  with  tracljs 
that  the  public  Is  practically  shut  out  from 
using  It  As  neither  party  is  at  liberty  to 
destroy  the  right  of  the  other,  the  appro- 
priate remedy  in  such  a  case  would  appear  to 
be  an  Injunction  restraining  tbe  excessive 
use.  Newark  v.  Central  B.  B.  Co.  (N.  J.  Ch.) 
67  Atl.  1009;  Newark  v.  D.  L.  &  W.  R.  B. 
Co.,  42  N.  J.  Eq.  196,  7  Atl.  123.  If,  on  the 
other  hand,  the  n-nmber  of  tracks  be  not  ex- 
cessive, it  is  still  conceivable  that  the  trains 
might  run  over  them  with  such  frequency 
and  speed,  and  at  such  an  angle  or  with  such 
curves,  that  the  Joint  user  of  the  crossing 
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would  be  practically  gcme.  The  qneedon  is, 
then,  one  of  fact,  to  be  determined  accord- 
ing to  the  circumstances  of  the  case.  In  con- 
sidering the  question  It  must,  however,  be 
remembered,  that  it  is  no  light  thing  to  or- 
der a  change  In  the  grade  of  a  steam  railway. 
In  the  language  of  Church,  0.  J.,  In  People 
T.  N.  Y.  O.  &  H.  B.  R.  Co.,  74  N.  Y.  302,  "the 
grade  necessarily  embraces  considerations  of 
convenience,  expense,  and  facility  of  con- 
struction and  operation,  and  is  fixed  at  a  par- 
ticular point  with  reference  to  grades  at  oth- 
er points."  The  Liegislature  has  therefore 
necessarily  vested  the  company  with  a  con- 
siderable discretion  In  determining  what  and 
where  it  shall  b& 

Coming  to  the  evidence.  It  appears  that 
there  has  as  yet  been  no  accident,  altbongh 
the  situation,  as  it  exists,  seems  to  be  such 
that  one  might  easily  occur,  especially  as 
the  crossing  is  used  daily  by  a  considerable 
number  of  school  children  on  their  way  to 
and  from  the  public  school.  The  only  safe- 
guard hitherto  provided  has  been  gates, 
raised  and  lowered  by  an  operator  in  a  tow- 
er, several  hundred  feet  distant.  But  there 
Is  a  complication  In  the  case.  The  company 
has,  without  the  consmt  of  the  city,  placed 
on  the  crossing  no  less  than  six  tracks.  Doe 
of  these  Is  conceded  to  be  merely  for  the 
convenience  of  a  near-by  factory  (as  to 
which,  see  Montgomery  r.  Trenton,  S6  N.  J. 
Law,  279);  another  for  the  convenience  of 
another  factory,  but  occasionally  used  for 
general  freight  delivery.  Stin  another — ^the 
north  siding — ^is  used  In  connection  with  the 
defendant's  yard,  of  which  it  seems  to  be  an 
adjunct.  Mr.  Bnglish,  in  his  evidence,  calls 
it  a  "passing  siding."  He  admits,  however, 
that  it  has  a  dead  end,  and  that  it  is  used 
most  of  the  day  for  the  storage  of  coal  and 
other  cars.  These  three  tracks,  so  far  as 
they  are  laid  Upon  the  highway,  seem  to  me 
to  be  unlawful  structures.  The  right  of  the 
railroad  over  the  highway  is  a  right  of 
passage,  with  the  reasonable  Incidents  of 
passage,  nothing  more. 

In  the  case  of  Penn.  R.  R.  Co.  v.  Angel, 
41  N.  3.  Eq.  328,  7  Atl.  433,  50  Am:  Rep.  1, 
Justice  Dixon  portrayed  a  situation  similar 
to  that  I  am  now  dealing  with.  He  said: 
"In"  our  Judgment  they  [the  legislative  pro- 
Tisions]  Indicate  that  those  rights  are  such 
as  pertain  to  the  use  of  the  avenue  for  the 
purposes  of  a  way,  not  the  purposes  of  a 
staUon  yard.  The  primary  privilege  given 
is  that  of  passage.  This  and  its  reasonable 
Incidents  cover  the  whole  scope  of  the  grant. 
The  right  of  storing  engines  and  cars,  either 
for  a  longer  or  a  shorter  period,  the  right 
of  making  np  or  breaking  up  trains,  are  not 
embraced  in  such  a  concession.  These  are 
strictly  terminal  and  station  purposes,  and 
by  providing  for  station  yards  the  Legisla- 
ture has  indicated  its  Intention  that  business 
of  that  nature  should  be  transacted  there: 
•  •  •  Having  a  right  of  passage.  It  [i.  e., 
the  Pennsylvania  Ballroad  Company]  used 
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its  tracks  as  though  they  were  wltUn  its 
terminal  yards,  and  so  used  them  constant- 
ly in  its  everyday  concerns."  Accordingly, 
an  Injunction  was  given  against  the  use  of 
the  tracks  for  purposes  other  than  of  pas? 
sage.  The  case  of  State  v.  Morris  &  Es- 
sex R,  E.  Oo.,  25  N.  J.  Law,  437,  Is  very 
much  in  point  There  the  railroad  bad  been 
indicted  for  obetructing  the  highway,  at  or 
near  the  village  of  Rockaway,  by  placing  Its 
cars  upon  the  streets  and  allowing  them  to 
remain  there  and  obstruct  its  use.  Green, 
C.  J.,  said:  "It  is  admitted  that  the  freight 
could  not  be  received  and  discharged  at  the 
Rockaway  depot  in  Its  present  location  with- 
out, to  some  extent,  impeding  the  public 
travel,  and  that  the  defendants  have  not 
willfully  caused  any  obstruction  beyond 
what  their  business  at  this  depot  required. 
The  necessity  of  obstructing  the  highway  re- 
sults, not  from  the  exercise  of  their  cor- 
porate rights,  but  from  the  improper  loca- 
tion of  their  depot  A  station  house  and 
freight  depot  may  be  necessary  to  the  opera- 
tions of  the  company.  It  may  be  necessary 
that  the  cars  should  stand  for  half  an  hour, 
or  an  hour,  to  receive  and  discharge  fright 
But  there  Is  no  necessity  that  the  d^;>ot 
should  be  80  located  as  to  cause  an  obstruc- 
tion of  the  highway  by  the  cars.  The  com- 
pany cannot  by  its  own  imprudence,  create 
a  necessity  for  the  obsti-uction,  and  then 
justify  the  nuisance  on  the  ground  of  the 
necessity  which  they  have  created.  Because 
a  depot  is  necessary  to  the  operations  of  the 
company  they  are  not  therefore  justified  in 
building  it  upon  the  highway,  or  so  near  it 
that  their  trains  must  Injuriously  affect  pub- 
lic travel.  The  fallacy  of  the  argument  on 
the  part  of  the  defendants  consists  in  as- 
suming that  placing  the  depot  in  its  present 
location'  was  a  matter  of  necessity."  In 
these  two  decisions  is  Indicated  the  solution 
of  the  present  question.  The  company  in 
the  case  in  hand  has  been  doing  Just  what 
the  Court  of  'Errors  and  the  Supreme  Court 
said,  in  the  cases  above  quoted,  from,  it 
could  not  do.  For  its  own  convenience  it 
has  placed  its  switches.  Its  sidings.  Its  yards, 
its  freight  depot  and  Its  water  tank  In  such 
Close  proximity  to  the  highway  that  it  now 
finds  it  necessary  to  use  it  otherwise  than 
aa  a  way.  Of  the  three  remaining  tracks, 
two  are  undoubtedly  used  for  passage.  The 
third,  as  I  gather  from  the  evidence.  Is  used 
both  for  passage  and  for  yard  or  station  pur- 
poses. It  cannot  be  lawfully  used  for  the 
latter  where  it  crosses  the  avenue.  If  the 
three  tracks  first  spoken  of,  where  they 
cross  the  highway,  be  eliminated,  and  the 
unlawful  use  of  the  other  enjoined,  I  do  not 
think  that  the  crossing,  properly  guarded, 
will  be  more  dangerous.  In  an  absolute  sense, 
than  most  of  the  other  grade  crossings  in 
the  cities  and  many  of  the  other  municipali- 
ties of  the  state. 

To  sum  up:    The  Legislature  has  not  seen 
fit  to  abolish  grade  crosslsgs  except  to  the 
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extent  heretofore  Indicated.  It  stin  author- 
izes them,  with  the  proviso,  however,  that 
where.  In  the  future,  any  railroad  shall 
cross  any  street  In  any  city,  It  shall  cross 
above  or  below  grade,  unless  the  governing 
body  of  the  city  grant  permission  to  cross  at 
grade.  In  this  state  of  the  legislation  upon 
the  subject  I  think  the  court  can  go  no  fur- 
ther, in  a  case  situated  as  this  is,  than  to 
enjoin,  the  use  in  the  highway  of  the  three 
tracks  above  referred  to,  and  the  unlawful 
use  of  the  fourth.  On  the  evidence  it  would 
seem  that  a  flagman  should  be  stationed  at 
the  crossing,  but  I  doubt  whether  an  order 
to  that  effect  could  be  made  In  this  proceed- 
ing. It  would  hardly  come  within  the  scope 
of  the  bill. 

The  two  cases  relied  upon  by  counsel  for 
the  city  (State  v.  St.  Paul,  etc.,  R.  R.  Oo., 
96  Minn.  380.  106  N.  W.  261,  and  State  v. 
Dulutb,  96  Minn.  429,  108  N.  W.  269)  are  not 
in  point.  There  the  necessity  of  a  bridge, 
which  had  in  fact  existed  over  the  locus  In 
quo  for  some  time,  was  conceded.  The  ques- 
tion wad  who  should  bear  the  expense  of 
maintaining  It.  Here  the  necessity  of  the 
overhead  crossing  is  the  very  point  In  con- 
troTersy. 

The  question  whether  the  tracks  that  have 
be«i  found  to  have  been  illegally  laid  over 
the  street  Should  be  actually  taken  up  has 
not  been  argued.  I  presume  that.  If  they 
cannot  be  used  for  any  purpose,  they  would 
naturally  be  removed.  They  would  seem  to 
be  Illegal  obstmctions,  and.  If  allowed  to  re- 
main, would  be  calculated  to  distract  the  at- 
tention of  persons  about  to  cross,  who  would 
not  know  on  which  of  them  to  look  for  ap- 
proaching trains.  If,  however,  counsel  de- 
sire to  be  heard  on  this  subject,  I  will  hear 
them. 

The  bin,  although  primarily  designed  to 
enforce  track  elevation.  Is  broad  enough  In 
Its  statements  to  warrant  the  giving  of  the 
relief  indicated.  There  is  a  prayer,  not  only 
for  depression  or  elevation  of  the  tracks,  but 
also  for  gen»al  relief. 

(76  N.  H.  IBO) 

INTERNATIONAL  PAPER   00.   T.  MILES 

et  al. 

(Supreme  Court  of  New  Ranrpshire.    Coos. 

Dec.  1,  1908.) 

Loos  AWD   LOOOINa  (I  8»)— OOWTBACTS— CON- 
BTBUCTION. 

A  contract  to  cut  timber  during  several 
years  bound  the  owner  to  loan  money  to  the 
contractor  to  make  improvements  on  the  land, 
and  bound  the  contractor  to  give  his  note  for  the 
loans  and  to  assign  all  improvements  and  leases 
as  collateral  for  the  payment  of  the  notes,  which 
improvements  and  leases  on  default  in  the  pay- 
ment of  the  notes,  or  any  of  them,  "or  of  any 
other  of  his  "agreements  herein,"  should  be- 
come the  absolute  property  of  the  owner.  The 
owner  made  no  loans  to  the  contractor.  Held, 
that  the  contract  did  not  bind  the  contractor  to 
transfer  the  Improvements  and  leases,  except  as 


security  for  a  loan,  and  the  Improvements  and 
leases  were  not  security  for  the  contractor's  per- 
formance of  his  agreement,  but  stood  primarily 
as  security  for  the  payment  of  the  notes,  evi- 
dencing the  loans,  and,  until  a  loan  was  made, 
no  transfer  could  be  insisted  on  by  the  owner. 
[Ed.  Note.— For  other  cases,  see  Logs  and  Lod- 
ging, Dec.  Dig.  S  8.*] 

Toung,   J.,   dissenting. 

Transferred  from  Superior  Court,  Coo« 
CJounty ;    Plummer,  Judge. 

Bill  in  equity  by  the  International  Paper 
Company  against  Herman  E.  Miles,  adminis- 
trator of  Willis  Tucker,  deceased,  and  others. 
A  demurrer  to  the  bill  was  overruled  subject 
to  exceptions,  and  the  cause  was  transferred 
from  the  superior  court    Case  discharged. 

The  bill  alleges  the  following  facts:  The 
plaintiff  Is  the  successor  in  interest  of  the 
Gleu  Manufacturing  Company.  November  24, 
1894,  the  Glen  Company  made  a  contract 
with  Willis  Tucker  and  Wilfred  A.  Hodgdon. 
by  which  the  last-named  parties  agreed  to 
cut  a  large  quantity  of  timber  In  certain 
townships  In  Coos  county ;  the  operattons  to 
extend  over  several  years.  Section  6  of  the 
contract  Is  as  follows:  "The  company  agrees 
to  loan  to  said  Tucker  and  Hodgdon,  for  the 
purpose  of  making  Improvements  upon  said 
lands  or  any  of  them,  such  sums,  not  ex- 
ceeding In  the  aggregate  ten  thousand  dol- 
lars ($10,000),  as  said  Tucker  and  Hodgdon 
shall  request,  said  Tucker  and  Hodgdon  to 
give  their  Joint  and  several  promissory  notes 
for  the  amounts  so  loaned,  payable  In  four 
or  six  months  from  their  reepectlTe  dates, 
the  company  agreeing  to  renew  said  notes 
from  time  to  time  at  the  request  of  said 
Tucker  and  Hodgdon ;  provided  that  the  ma- 
turity of  the  last  extension  therefor,  or  of 
any  of  them,  shall  not  be  beyond  four  years 
from  the  date  of  this  agreement;  and  pro- 
vided, further,  that  said  Tucker  and  Hodgdon 
pay  Interest  thereon  promptly  as  herelnaf  t» 
provided  and  keep  their  other  agre^nents 
herein.  All  said  notes  and  the  renewals 
thereof  shall  bear  interest  at  the  rate  of  six 
Iier  cent  per  annum  payable  semiannually. 
Said  Tucker  and  Hodgdon  shall  assign  and 
transfer  all  Improvements  made  or  which 
may  be  made  by  them  upon  said  lands  or 
any  of  them,  and  also  all  leases  of  other 
lands  used  in  connection  with  this  business, 
to  the  company  as  collateral  security  for  the 
payment  of  said  notes  and  any  renewals 
thereof,  which  improvements  and  leases  upon 
the  default  by  said  Tucker  and  Hodgdon  in 
the  payment  of  said  notes  or  any  of  them, 
according  to  the  terms  hereof,  or  of  any  other 
of  their  agreements  herein,  shall  after  nine- 
ty days'  notice  in  writing  by  the  company  to 
said  Tucker  and  Hodgdon  of  any  such  de- 
fault become  and  be  the  absolute  property 
of  the  company,  but  said  Tucker  and  Hodg- 
don shall  not  be  thereby  relieved  from  lia- 
bility upon  said  notes  or  any  of  them."    The 
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Interests  of  Tucker  and  Hodgdon  finally  be- 
came the  property  of  Willis  Tucker,  now  de- 
ceased, of  whose  estate  the  defendant  Miles 
Is  the  administrator.  In  carrying  on  lum- 
bering operations  the  contractors  have  made 
certain  improyements  on  the  lands  of  the 
plaintiff,  which  the  reasonable  prosecution  of 
the  work  rendered  necessary  and  convenient. 
They  also  secured  certain  leases  of  lands 
and  rights  from  third  parties,  which  were 
used  in  carrying  on  the  work.  It  is  alleged 
that  neither  the  contractors  nor  their  suc- 
cessors have  performed  the  conditions  of  the 
contract,  but  In  1903  abandoned  the  contract, 
and  that  In  consequence  thereof  all  the  im- 
provements made  by  them  upon  the  lands 
and  all  leasehold  rights  acquired  by  them  be- 
came the  property  of  the  plaintiff,  upon  the 
giving  of  a  written  notice  to  that  effect  to 
the  defendants,  which  notice  was  given.  In 
October,  1903,  Tucker  gave  a  personal  mort- 
gage of  the  Improvements  to  the  Tucker  Lum- 
ber Company,  one  of  the  defendants,  to  se- 
cure the  sum  of  $23,000.  Miles  has  already 
removed  some  of  the  Improvements,  and 
threatens  to  sell  or  remove  others.  The 
prayer  is  that  the  Improvements  be  decreed 
to  be  the  property  of  the  plaintiff,  that  an 
assignment  of  the  leases  from  Miles  as  ad- 
ministrator to  the  plaintiff  be  ordered,  and 
that  Miles  be  restrained  from  removing  or 
Interfering  with  the  property.  By  an  amend- 
.ment  to  the  bill,  the  plaintiff  seeks  to  recover 
damages  for  the  nonfulfillment  of  the  con- 
tract. 

Drew,  Jordan,  Shnrtleff  &  Morris,  for  plain- 
tiff. Herbert  I.  Ooss  and  Sullivan  &  Daley, 
for  defendants. 

WALKER,  J.  The  principal  contention  In- 
volves  a  construction  of  section  S  of  the 
agreement  The  plaintiff  claims,  in  effpct, 
that  that  section  contains  two  distinct  con- 
tracts or  undertakings,  viz.:  (1)  That  the 
contractors  should  transfer  and  assign  to  the 
Glen  Company  all  improvements  made  by 
them  tmder  the  other  provisions  of  the  con- 
tract and  all  leases  secured  by  them  in  the 
prosecntlon  of  the  work,  whenever  they  ob- 
tained a  loan  of  money  from  the  company, 
wlilch  property  should  be  held  as  collateral 
security  for  such  loan,  and  In  case  the  loan 
was  not  paid  when  due  the  title  to  the  prop- 
erty should  at  once  pass  to  the  company ; 
and  (2)  that  the  property  should  at  all  times 
be  deemed  to  be  security  for  the  contractors' 
performance  of  their  agreements  contained 
in  the  other  sections  of  the  contract,  and  In 
case  of  a  breach  thereof  It  should  become  the 
absolute  property  of  the  company,  upon  no- 
tice from  It  There  is  no  claim  by  the  plain- 
tiff that  the  contemplated  loan  was  made,  or 
that  there  was  any  transfer  of  the  property ; 
but  it  is  insists  that  opon  the  failure  of 
the  contractors  to  perform  their  agreements 
relating  to  the  lumbering  operations,  the 
property,    meaning    the    improvements    and 


leases,  was  forfeited  to  the  company  and  be- 
came Its  property,  by  virtue  of  the  terms  of 
section  5,  without  a  formal  transfer.  In  ac- 
cordance with  this  theory,  the  plaintiff  asks 
for  a  decree  establishing  Its  right  to  the  prop- 
erty, ordering  a  transfer  of  the  leases,  and 
restraining  the  defendants  from  interfering 
with  the  property.  But  the  language  of  sec- 
tion 5,  upon  a  reasonable  construction,  does 
not  support  the  plaintiff's  contention.  The 
principal  purpose  of  the  parties  therein  was 
to  provide  for  a  loan  of  money  if  the  contrac- 
tors should  desire  it  In  order  that  they  might 
carry  on  the  work  more  conveniently  and  ex- 
peditiously. In  an  undertaking  of  this  mag- 
nitude, large  expenditures  of  money  were  re- 
quired, and  it  was  the  purpose  of  the  parties 
to  make  arrangements  for  that  necessity  at 
the  request  of  the  contractors.  The  company 
for  its  protection  required  a  pledge  or  trans- 
fer of  certain  property,  termed  the  "improve- 
ments and  leases,"  to  hold  as  collateral  se- 
curity if  it  made  the  contemplated  loan.  The 
collateral  thus  transferred  was  to  stand  pri- 
marily as  security  for  the  payment  of  the  notes 
evidencing  the  loan,  and  it  may  be  It  was 
intended  as  security  for  the  performance  of 
the  contractors'  agreements  generally;  but 
if  it  had  this  effect  until  a  loan  was  made 
no  transfer  of  property  could  be  Insisted  up- 
on by  the  company,  and,  in  the  absence  of  a 
transfer  to  secure  payment  of  the  contractors' 
notes,  the  property  could  not  be  held  as  se- 
curity for  their  other  agreements.  So  long 
as  the  contractors  did  not  ask  for  the  loan 
of  money  to  carry  on  their  operations,  the 
inference  Is  that  the  company  did  not  desire 
to  insist  upon  specific  security  for  the  gen- 
eral performance  of  the  agreements  of  the 
contractors.  At  least  It  seems  clear  that 
the  parties  did  not  understand  they  were 
making  two  distinct  and  Independent  con- 
tracts of  Indemnity;  one  relating  to  the 
notes,  and  the  other  to  other  promises  on  the 
part  of  the  contractors.  If  the  Intention  was 
that  the  Improvements  and  leases  should  be 
deemed  to  constitute  a  general  security,  with- 
out regard  to  whether  a  loan  of  money  was 
made  or  not  It  would  be  natural  to  expect 
some  definite  expression  of  that  intention.  A 
matter  of  that  Importance  would  not  ordina- 
rily be  inserted  Incidentally  and  parenthetical- 
ly in  a  paragraph  dealing  with  an  entirely 
different  matter.  It  would  not  be  left  to  be 
discovered  by  an  involved  inference  which 
neither  the  language  nor  the  subject-matter 
renders  necessary.  As  it  is  not  alleged  that 
a  loan  was  made,  or  that  the  property  was 
transferred,  it  Is  not  perceived  how  section  6 
became  effective,  or  how  under  It  the  plaintiff 
liecame  entitled  to  the  Improvements  and 
leases. 

This  result  renders  it  unnecessary  to  con- 
sider the  rights  of  the  mortgagees  of  the 
property,  as  against  the  plaintiff,  upon  the 
allegations  in  the  bill.  Whether  some  of  the 
property  is  of  such  a  character  that  it  can- 
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not  be  removed  from  the  land,  Trhether  some 
of  It  is  a  part  of  the  real  estate  and  is  so 
annexed  to  the  realty  as  to  belong  to  the  own- 
er of  the  fee  and  to  be  governed  by  the  law 
relating  to  real  property,  and,  if  so,  what 
part  of  it  has  that  character,  are  questions 
which  are  not  decided  upon  the  present  state 
of  the  pleadings.  Nor  is  It  deemed  advisable 
to  determine  whether  the  plaintiff  may  pro- 
ceed upon  this  bill  In  equity  to  try  the  ques- 
tions of  a  breach  of  the  contract  by  the  con- 
tractors and  the  resulting  damages,  until  the 
defendants  definitely  raise  that  issue  and 
aefik  its  adjudication. 
Case  discharged. 

YOUMO,  J^  dissents.   The  others  concnr. 


<76  N.  H.  688) 

PALMER  V,  BI.ANCRARO. 

<Supreme  Court  of  New  Hampshire.    Strafford. 
Dec.  1,  1908.) 

Afpeai.  and   Ebrob  ((  207*)  —  Reuabkb  or 
COUNSBX— Objectionb. 

An  exception  to  the  remaiica  of  defendant's 
counBel  will  l>e  overruled,  where  plaintiff  did  not 
ask  the  court  to  inBtnict  the  jury  to  disregard 
them. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  1500;   Dec.  Dig.  i  207.*] 

Exceptions  from  Superior  Court,  Strafford 
County;    Stone,  Judge. 

Action  by  Osmer  Palmer  against  Roscoe  O. 
Rlanchard.  Verdict  for  defendant,  and  plain- 
tiff excepts.    Exception  overruled. 

The  defendant  Is  a  physician,  and  treated 
the  plaintlfTs  daughter  for  spasmodic  croup. 
The  plaintifTs  evidence  tended  to  prove  that 
she  died  of  membranous  croup.  Dr.  Morgan, 
who  was  called  to  the  child  about  two  hours 
before  her  death,  was  a  witness  for  the  de^ 
fendant,  and  admitted  on  cross-examination 
that  the  plaintiff  and  his  attorney,  Scott, 
called  on  him  at  his  office,  but  denied  that  he 
told  them  death  resulted  from  membranous 
■croup.  The  redirect  examination  took  up  the 
'Occurrences  at  his  office  and  then  proceeded 
as  follows:  "Q.  Did  you  see  Col.  Scott  later? 
A.  Saw  him  on  the  street  one  day;  that  is 
all.  Q.  What  talk  did  you  have  with  Coh 
Scott  about  it  on  the  street?"  The  plaintiff's 
counsel  objecting,  the  court  said:  "That  Is 
not  evidence.  Defendant's  Counsel:  It  was 
put  in  before,  your  honor.  I  don't  think  It 
Is  quite  fair.  I  don't  wish  to  criticise  the 
court  The  Court:  Any  talk  this  man  had 
with  Col.  Scott  on  the  street  is  not  evidence. 
Defendant's  Counsel:  They  put  it  In  befor& 
I  didn't  know  but  they  wanted  to  now."  To 
this  the  plaintiff  excepted.  The  court  found 
that  these  remarks  were  addressed  to  the 
•court  In  explanation  of  the  defendant's  con- 
tention as  to  the  competency  of  the  question 
put  to  Dr.  Morgan,  and  that  counsel  acted  in 


good  faith  In  his  endeavor  to  address  tha 
court 

Walter  W.  Scott  and  Samuel  W.  Emery, 
for  plaintiff.  William  F.  Nason  and  Edwin 
O.  Eastman,  for  defendant 

YOUNG,  J.  Counsel  had  a  right  to  nrge 
his  views  on  the  court,  if  he  honestly  be- 
lieved the  question  was  competent  If  the 
plaintiff  thought  the  controversy  was  likely 
to  prejudice  him,  he  should  have  asked  the 
court  to  Instruct  the  Jury  to  disregard  It 
Batchelder  v.  Railway,  72  N.  EL  829,  56  AU. 
752,  18  not  In  point  In  this  case  the  court 
has  found  that  the  remarks  excepted  to  were 
made  to  the  court  while  the  defendant's  coun- 
sel was  urging  the  competency  of  his  ques- 
tion. In  the  case  cited  the  question  excepted 
to  was  asked  after  its  competency  had  been 
considered  and  it  had  been  finally  excluded. 

Exception  overruled.    AU  concurred. 


(75  N.  H.  1«) 

LEVASSEDB  ▼.  CTTT  OF  BESlIilN. 

(Supreme  Court  of  New  Hampshire.    Cooa, 
Dec  1,  1908.) 

1.  Tbial  (I  368*)— Tbial  by  Coubt— Vkbdict 
ow  Aobekd  Facts. 

Where  the  facts  were  asreed  in  an  action 
for  negligence,  but  the  fact  of  negligence  which 
was  the  foundation  of  the  action  was  not  agreed, 
the  verdict  of  the  trial  court  upon  the  agreed 
facts  cannot  be  sustained  as  a  conclusion  of 
law  from  the  facts  stated. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dee. 
Dig.  i  368.*] 

2.  Mtjnicipai,  Cobpobatioits  (S  834*)- Tobts 
— Obstbuotions  in  Wateb  Coubses. 

Where  plaintiff,  without  the  knowledge 
of  the  city,  connected  his  cellar  by  drain  with 
a  city  water  coone  whidt  was  not  maintained 
as  a  sewer,  his  act  was  a  wrongful  interfer- 
ence with  the  city's  pn^ierty,  and  the  city  was 
not  liable  to  him  for  a  flooding  of  his  cellar 
from  an  obstruction  in  the  water  course  wbidi 
forced  water  through  his  drain. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  834.*] 

3.  MURICIPAI.      COBFOBATIONB      (S45*)  —  0b< 
BTBUCTION      IN      WATKB      COURSE— ACTION— 

Vekdict— Special   Finding    Inconsistent 

WITH  General  Vebdict. 

A  conclusion  involved  in  a  general  verdict 
that  plaintiff  was  damaged  by  aefendant  city's 
negligent  management  or  construction  of  a  com- 
mon sewer  with  which  plaintiff's  premises  were 
rightfully  connected,  is  inconsistent  with  a 
special  finding  that  the  stream  in  question  was 
not  maintained  as  a  sewer,  and  the  general  ver- 
dict should  therefore  be  set-  aside. 
.  [Ed.  Note.— For  other  cases,  see  Mnnloipal 
Corporations,  Dec.  D^.  |  845.*] 

Transferred  from  Superior  Court,  Coos 
County;   Plummer,  Judge. 

Action  by  Peter  Levasseur  against  the  City 
of  Berlin.  Facta  agreed,  and  case  transfer- 
red from  the  superior  court    Case  discharged. 

In  March,  1906,  the  plaintiff  purchased  a 
bouse  and  lot  on  Park  Street  in  Berlin.  At 
that  time  a  stream  of  water  flowed  across 
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the  rear  of  the  lot  In  a  covered  stone  cul- 
vert, which  connected  with  a  tile  drain  on 
the  southerly  side  of  the  premises.  About 
ten  years  before,  the  city  In  building  a  street 
diverted  the  stream  so  as  to  cross  this  lot 
About  thfee  years  later  the  culvert  was 
built  by  the  city,  and  afterward  It  was  con- 
tinued by  the  tile  drain.  At  the  upper  end 
of  the  culvert  an  iron  grate  was  placed  to 
screen  the  water  passing  through.  The  city 
did  not  maintain  the  water  course  as  a  sew- 
er and  had  no  knowledge  that  It  was  so  used. 
The  plaintiff  enlarged  and  deepened  the  cel- 
lar under  his  house,  and  laid  a  drain  from 
It  connecting  with  the  culvert  in  such  a 
manner  that  the  water  of  the  stream  might 
flow  back.  The  drain  was  used  to  carry  the 
sewage  of  the  house  until  the  summer  of 

1907,  when  the  city  constructed  a  sanitary 
sewer  on  Park  street,  and  the  plalntlfC  con- 
nected his  premises  therewith  for  sewerage 
purposes,  leaving  the  drain  to  carry  ott  wa- 
ter which  accumulated  in  the  cellar.  During 
freshets  In  March,  1907,  and  in  February, 

1908,  the  water  b&cked  through  the  plain- 
tiffs drain  into  his  cellar,  causing  the  dam- 
age sued  for.  In  March,  1908,  the  city  un- 
covered the  culvert  at  the  lower  end,  and 
it  was  found  that  the  upper  end  of  the  tile 
pipe  was  much  obstructed  by  an  accumula- 
tion of  tin  cans,  bottles,  and  other  dfibrls. 
The  tile  pipe  and  culvert  are  large  enough 
to  carry  all  the  water  of  the  stream,  but 
the  pipe  is  smaller  than  the  culvert,  and  the 
construction  at  this  point  Is  such  that  ar- 
ticles like  those-  found  might  naturally  ac- 
cumulate there.  Upon  the  foregoing  facts  a 
verdict  was  given  to  the  plaintiff; 

Herbert  I.  Goss,  for  plalntifC.  Matthew  J. 
Ryan,  for  defendant 

PABSONS,  C.  3.  The  case  does  not  dis- 
close any  question  of  law  reserved  in  the 
-  superior  court  So  far  as  appears,  all  ques- 
tions there  raised  were  settled  without  ex- 
ception. Strictly  therefore  there  Is  nothing 
before  this  court  upon  the  record.  The  par- 
ties, however,  have  argued  the  validity  of 
the  verdict  upon  the  agreed  facts,  and  it  is 
probable  that  the  defendants'  exception  to 
the  verdict  was  accidentally  omitted  when 
the  record  was  made  up  for  the  transfer. 
With  that  understanding  the  case  has  been 
considered.  The  record  also  falls  to  state 
whether  the  verdict  "given  to  the  plaintiff" 
was  understood  to  be  so  given  because  as 
matter  of  law  the  facts  which  had  been 
agreed  upon  required  such  a  verdict  or 
whether  from  the  evidence  furnished  by 
these  facts  the  court  performing  the  func- 
tion of  a  Jury,  found  the  verdict 

As  the  fact  of  negligence  on  the  part  of 
the  defendants,  which  Is  the  foundation  of 
the  plaintiff's  action,  la  not  agreed,  the  ver- 
diet  cannot  be  sustained  as  a  conclusion  of 
law  from  the  facts  stated.    Neither  can  the 


verdict  stand  as  a  finding  of  fact  for  al- 
though In  such  case  it  must  be  assumed  that 
all  facts  necessary  to  support  the  verdict 
which  could  be  found  by  inference  from  the 
facts  agreed,  were  found  by  the  court  in 
reaching  a  conclusion  in  favor  of  the  plain- 
tiff, and  although  there  is  evidence  from 
which  lack  of  care  in  the  construction  of 
the  water  course  at  the  point  of  connection 
between  the  culvert  and  tile  pipe  could  be 
found,  there  is  no  evidence  that  the  water 
course  was  constructed  or  maintained  as  a 
common  sewer,  as  alleged  in  the  declaration. 
Such  a  oonclnslon  is  directly  negatived.  The 
parties  have  agreed  that  the  stream  flowing 
through  the  culvert  was  not  maintained  by 
tne  city  as  a  sewer,  and  that  the  city  had  no 
knowledge  it  was  so  used.  Hence  the  act  of 
the  plaintiff  In  attempting  to  so  use  the  cul- 
vert constructed  by  the  city  to  carry  this 
stream  of  water  was  a  wrongful  Interference 
by  him  with  the  property  of  the  city,  and, 
as  it  does  not  appear  the  plaintiff  would  have 
been  damaged  except  for  the  drain  by  which 
he  connected  his  cellar  with  the  culvert  he 
cannot  claim  damages  from  the  city  for  an  In- 
jury which  would  not  have  happened  to  him 
except  for  such  interference.  The  verdict 
should  be  set  aside  because  the  special  fact 
found  is  inconsistent  with  the  general  ver- 
dict Concord  Coal  Co.  v.  Ferrln,  71  N. 
H.  331,  335,  51  AU.  283,  93  Am.  St  Rep. 
496.  The  conclusion  Involved  in  a  general 
verdict  that  the  plaintiff  was  damaged  by 
the  defendants'  negligent  management  or 
construction  of  a  common  sewer  with  which 
the  plaintiff's  premises  were  rightfully  con- 
nected is  negatived  by  the  special  finding 
that  the  stream  was  not  maintained  as  a 
sewer. 

The  legal  right  of  the  city  to  maintain,  the 
culvert  over  the  plaintiff's  land  Is  not  in 
question.  The  plaintiff  did  not  object  but 
assented  to  its  existence,  and  was  injured 
by  Ills  unauthorized  use  of  it 

Case  discharged.    All  concur. 

(75  N.  H.  102) 
liANB  T.  MANCHESTER  MILLa 
(Supreme  Court  of  New  Hampshire.    Hill^ 
borough.     Nov.  4,  1908.) 

1.  MAerrKB  ano  Servant  (J  280*)— Iwjubt  to 
Sebv ANT— Assumption  of  Risk— Evidence. 

In  an  action  for  the  death  of  an  employ^ 
while  working  as  a  patter-boy  in  a  mill,  in  con- 
sequence of  being  struck  by  cloth  while  running 
through  different  machines  in  one  continuous 
piece,  evidence  held  to  warrant  a  finding  that 
the  employ^  did  not  appreciate  the  danger,  and 
therefore  did  not  assume  the  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8  983;  Dec.  Dig.  8  280.*] 

2.  Masteb  and  Servant  (8  280*)— Injtjbt  to 
Servant— Assumption  of  Risk — ^Evidsnck. 

In  an  action  for  the  death  of  an  employ^ 
141/6  years  old,  while  working  as  a  patter-boy 
in  a  mill,  in  consequence  of  being  strnck  by 
cloth  while  running  through  different  machines 
in  one  continuous  piece,  the  fact  that  a  boy 
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14  or  15  yean  of  ag«,  though  of  average  io- 
telligence,  is  less  likely  to  be  apprehensive  for 
his  own  safety,  when  laboring  about  machinery 
in  operation,  than  an  ordinary  man  would  be, 
due  to  th«  immaturity  of  his  judgment  because 
of  lack  of  experience  and  observation,  is  some 
evidence  on  the  issue  whether  he  intelligently 
assumed  the  risk  of  being  hit  by  the  moving 
cloth  with  sufficient  fgrce  to  cause  the  accident 
resulting  in  his  death. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  981;   Dec  Dig.  f  280.*] 

3.  Masteb  and  Sebtant  (J  278*)— Irjuey  to 
Sebvant  —  NEaLiOENCK  —  BviDEiTCE— Ques- 
tion FOB  JURT. 

In  an  action  for  the  death  of  an  employ^ 
14^  years  old,  while  working  as  a  patter-boy 
in  a  mill,  in  consequence  of  being  struck  by 
cloth  while  running  through  different  machines 
in  a  continuous  piece,  evidence  held  to  warrant 
a  finding  that  the  employer  failed  to  furnish  the 
employ^  a  safe  place  in  which  to  work,  in  view 
of  his  youthfulness  and  want  of  experience. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {$  958-968;  Dec.  Dig.  { 
278.»] 

4.  Trial  (|  419*)  —  Denial  of  Motion  fob 
Nonsuit — Exceptions— Waiver. 

Where,  after  a  motion  for  nonsuit  is  er- 
roneously denied,  defendant  introduces  evidence 
supplying  the  deficiency  in  the  evidence  of  plain- 
tiff, the  exception  is  waived. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  982;    Dec.  Dig.   S   419.»] 

5.  Master  and  Servant  (|  278*)— Injury  to 
Servant— NBOLiasNCE— Failure  to  Warn 
—Evidence. 

In  an  action  for  the  death  of  an  employ^ 
14%  years  old,  while  working  as  a  patter-boy 
in  a  mill,  evidence  offered  by  the  employer 
that  the  place  in  which  decedent  worked  was 
not  dangerous  for  a  boy  like  him,  and  that 
he  fully  understood  his  situation,  so  that  no 
instruction  or  warning  was  necessary,  was  evi- 
dence that  the  employer  did  not  warn  decedent 
of  the  danger  of  the  employment. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  972;    Dec.  Dig.  i  278.*] 

6.  Appeal  and  Ebbob  U  207*)— Presenting 
Question  in  Lower  Coubt— Impbopeb  Re- 
marks in  Aboument  —  Instructions  bt 
Court, 

Where,  in  an  action  for  the  death  of  an  em- 
ployg  in  a  mill,  the  jury,  with  the  assent  of 
defendant,  viewed  the  premises  and  saw  the 
machinery,  and  noticed  that  the  use  of  the  par- 
ticular method  of  operation  in  vogue  at  the 
time  of  the  accident  had  been  discontinued,  the 
erroneous  argument  to  the  jury  by  plaintiff's 
counsel  to  the  effect  that  defendant  discontinued 
its  dangerous  method  of  work  after  the  injury, 
and  that  defendant  thereby  admitted  that  the 
method  was  dangerous,  was  not  ground  for  re- 
versal, since  a  request  for  jjroper  instructions 
as  to  the  relevancy  of  the  evidence  obtained  by 
the  view  would  protect  defendant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  1500;   Dec.  Dig.  |  207.*] 

7.  Appeal  and  Error  (§  928*)— Presentation 
of  Questions  Below— Instructions— Pre- 
sumptions. 

In  the  absence  of  a  request  for  proper  in- 
structions as  to  the  relevancy  of  evidence,  it 
will  be  presumed  that  the  court's  charge  was 
proper. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  8749;   Dec.  Dig.  f  928.*] 

Esceptlons  from  Superior  Court,  Hlllsbor>' 
ough  County;   Plmnmer,  Judge. 


Action  by  David  Lane,  admlniBtrator  of 
David  W.  Lane,  deceased,  against  tbe  Idan- 
chester  Mills  for  the  negligent  deatb  of  plain- 
tlfTe  intestate.  There  was  a  verdict  for 
plaintiff,  and  the  cause  was  transferred  from 
tbe  superior  court  on  esceptlons.  Exceptions 
overruled,  and  Judgment  on  tbe  verdict 

David  W.  Lane,  tbe  plaintilTB  intestate, 
was  141^  years  old  at  the  time  of  his  deatli, 
and  bad  worked  in  the  d^endants'  flnlshing 
room  as  a  patter-boy  for  about  7  montba 
Cloth  about  to  be  finished  is  brought  Into  the 
north  end  of  this  room  and  run  toward  the 
south  end  of  It  In  one  continuous  piece 
through  six  different  machines.  Between 
each  of  these  machines  and  tbe  one  next 
south  of  It  is  a  set  of  eight  boxes  in  two 
rows  of  four  boxes  each.  The  boxes  are  4^4 
feet  high,  and  are  used  to  bold  the  dotb  as 
It  comes  from  the  machines.  When  the  cloth 
comes  through  a  machine  it  Is  carried  over 
a  reel  located  directly  over  the  boxes  and 
dropi>ed  into  them.  It  is  tbe  duty  of  the 
patter-lKiys  to  direct  tbe  dotb  as  It  falls  Into 
the  boxes,  so  that  It  will  be  evenly  folded. 
They  move  about  on  top  of  the  boxes  when 
they  are  doing  this  work,  and  sit  or  stand 
as  Suits  their  convenience,  usually  changing 
their  position  several  times  an  hour.  Lane 
worked  on  the  set  of  boxes  Just  north  of  the 
finishing  machine — tbe  last  machine  through 
which  the  cloth  is  run  In  tbe  process  of  fin- 
ishing—and bad  charge  of  tbe  easterly  four 
boxes  of  this  set.  Tbe  finishing  machine 
Is  a  washing  machine.  If  one  washing  does 
not  thoroughly  cleanse  the  cloth,  It  is  washed 
a  second  time.  When  Lane  first  worked  In 
this  room  the  rewasblng  was  done  In  anoth- 
er part  of  It,  but  for  a  month  or  more  before 
the  accident  It  had  been  done  by  the  machine 
Just  south  of  where  be  worked.  Tbe  cloth 
to  be  rewashed  was  brought  Into  the  finishing 
room  on  trucks.  As  it  could  not  be  left  di- 
rectly In  front  of  the  machine  because  of  the 
boxes,  a  i)ole  was  lashed  to  an  iron  post  Just 
north  and  east  of  the  boxes,  and  an  eye  was 
fastened  to  a  pipe  over  the  west  end  of  the 
flnlshing  machine.  Tbe  pole  was  4%  feet 
and  the  eye  6  feet  above  the  top  of  the  box- 
es. The  end  of  the  cloth  was  carried  up  over 
tbe  pole,  through  the  eye,  and  down  to  tiie 
rolls  which  drew  It  Into  the  machine.  It  was 
tbe  duty  of  the  boy  who  ran  this  machine 
to  stand  between  the  pole  and  the  truck  and 
let  the  cloth  be  drawn  through  bis  bands  in 
such  a  way  that  It  would  be  fed  Into  tbe  ma- 
chine with  as  even  a  tension  as  possible. 
Tbe  path  of  the  clotb  as  It  ran  from  the 
pole  to  tbe  eye  was  diagonally  across  this 
set  of  boxes,  and  the  distance  between  those 
points  was  11  feet.  The  cloth  sagged  more 
or  less  between  those  points,  the  amount  of 
sag  depending  on  the  way  the  boy  held  it; 
but,  when  It  was  running  in  the  ordinary 
way,  there  was  sometimes  so  much  sag  that. 
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If  Lane,  who.  was  4  feet  tall,  was  near  the 
middle  of  the  boxeB,  there  was  not  room  for 
him  to  walk  under  the  cloth  without  stoop- 
ing The  evidence  was  conflicting  as  to  how 
much  of  the  time  the  machine  was  used  In 
this  way.  There  was  evidence  that  for  a 
month  or  more  before  the  accident  it  had 
been  so  used  for  a  third  of  the  time,  and  also 
that  it  bad  been  so  used  only  a  very  few 
times.  On  the  day  of  the  accident  Lane  was 
Bitting  on  tne  west  end  of  one  of  the  middle 
boxes,  attending  to  his  work.  He  got  -  up, 
started  east  on  the  rail  of  the  box,  stooped 
when  close  to  the  moving  cloth,  and  passed 
nnder  it,  and  resumed  his  work.  A  minute 
or  two  later  the  cloth  sagged  and  struck  the 
side  of  his  face,  and  either  threw  Um  from 
the  box,  or  caused  him  to  lose'  his  balance 
and  fall  from  the  box  to  the  floor.  The  In- 
Jury  thus  received  resulted  In  his  death  the 
following  day.  The  plaintiffs  counsel  In  ar- 
gument asked  the  Jury  to  find  from  what 
they  saw  at  the  view  that  the  defendants 
never  used  the  contrivance  for  rewashlng 
cloth  after  the  accident.  The  defendants  ex- 
cepted to  this  argument,  and  to  the  denial  of 
their  motions  for  a  nonsuit  and  the  direction 
of  a  verdict  in  their  favor. 

Branch  &  Branch  and  Michael  F.  Shea, 
for  plaintiff.  Taggart,  Tnttle,  Burroughs 
ft  Wyman,  for  defendants. 

WALKER,  J.  If  the  cloth  had  not  become 
slack,  the  boy  would  not  have  been  within  Its 
plane,  and  would  not  have  been  struck  by  it 
The  circumstance,  then,  that  rendered  the 
place  unsafe  and  dangerous,  as  claimed  by 
the  plaintiff,  was  the  liability  of  the  cloth 
to  sag  so  that  the  boy  could  not  pass  under  It 
without  stooping.  This  was  not  a  concealed 
defect  of  which  the  boy  was  ignorant,  for 
Just  before  his  Injury  be  attempted  to  pass 
nnder  It  by  stooping.  It  may  also  be  assum< 
ed  that  he  must  have  known  that  the  cloth 
was  liable  to  be  drawn  up  suddenly  by  the 
operation  of  the  machinery,  and  that  it  might 
strike  his  bead  with  some  force  if  he  was 
standing  sufficiently  near  It  But  It  cannot 
be  said  that  he  realized  or  appreciated  the 
fact  that  the  blow  might  cause  him  to  lose 
his  balance  and  fall  to  the  floor.  While  it  Is 
more  than  probable  that  he  knew  he  might 
come  In  contact  with  the  doth  as  it  was 
drawn  up  to  a  taut  condition.  It  cannot  be 
held  that  reasonable  men  might  not  find  that 
he  did  not  appreciate  the  force  of  the  blow, 
or  realize  the  effect  it  was  liable  to  have  up- 
on him  In  the  peculiar  position  his  duties  re- 
quired him  to  occupy;  that  is,  he  might  not 
have  appreciated  that  his  situation  was  a 
dangerous  one.  Demars  v.  Company,  67  N. 
H.  404,  40  Atl.  902;  Goodale  v.  York,  74  N. 
H.  454,  69  Atl.  525.  But  it  is  urged  that  the 
evidence  Is  Insufficient  to  support  such  a  find- 
ing and  that  It  la  as  probable  that  he  did,  as 
that  be  did  not,  appreciate  the  danger.  If 
It  Is  conceded,  as  claimed  by  the  defendant, 


that  the  burden  of  prating  nonasdutnptlon  of 
risk  was  upon  the  plaintiff,  it  cannot  be  said 
that  no  evidence  was  submitted  in  support  of 
it  .  It  is  common  knowledge  that  a  boy  14 
or  15  years  of  age,  though  of  average  intel- 
ligence, is  less  likely  to  be  cautious  and  ap- 
prehensive for  his  own  safety,  when  laboring 
about  machinery  In  operation,  than  the  ordi- 
nary man  would  be.  The  immaturity  of  his 
Judgment,  due  to  lack  of  experience  and  ob- 
servation, often  suggests  to  his  mind  a  course 
of  conduct  which  an  adult  would  at  once  see 
was  attended  with  danger.  This  fact'  Is 
some  evidence  bearing  on  the  question  wheth- 
er the  deceased  intelligently  assumed  the 
risk  of  being  hit  by  the  moving  cloth  with 
sufficient  force  to  cause  him  to  lose  his 
balance  and  fall  to  the  floor.  DIsalets  v. 
Company,  74  N.  H.  440,  69  Atl.  263.  It  also 
appears  that  at  the  time  he  was  injured  he 
;  was  engaged  In  the  performance  of  his  duties, 
moving  about  upon  the  boxes,  and  it  might 
be  inferred  that  such  a  boy,  under  such  cir- 
cumstances, would  not  consider  the  danger  of 
bis  position,  ^'he  evidence  was  somewhat 
contradictory  as  to  the  number  of  times  dry 
cloth  had  been  carried  to  the  boxes  In  this 
way  during  the  time  the  boy  worked  there. 
The  jury  might  have  found  that  such  an  oc- 
currence was  very  infrequent  and  that  run- 
ning cloth  in  that  way  was  an  abnormal  and 
unusual  method  of  performing  the  work.  Al- 
though there  was  much  evidence  that  this 
was  not  an  unusual  method  of  work.  It  can- 
not beheld  that  reasonable  men  could  not 
find  otherwise.  It  might  therefore  be  found 
that  the  boy  was  suddenly  brought  face  to 
face  with  a  practically  new  situation  while 
attending  to  his  duties,  the  danger  of  which 
was  not  apparent  to  his  understanding. 
Hence  a  finding  that  he  did  not  appreciate 
the  risk  he  incurred  would  seem  to  be  amply 
supported  by  the  plaintiff's  evidence.  The 
evidence  was  also  sufficient  to  support  the 
finding  that  the  defendant  provided  an  un- 
reasonably dangerous  place  for  the  deceased 
to  work  In.  No  reason  Is  suggested  why  a 
safe  method  of  conveying  the  dry  cloth  to 
the  boxes  was  impracticable,  or  why  an  un- 
safe method  was  necessary.  The  Jury,  having 
had  a  view  of  the  place  and  observed  tbe  ma- 
chinery in  operation,  were  warranted  In  find- 
ing from  all  the  evidence  that  the  defendant 
failed  to  perform  its  master's  duty  to  the  de- 
ceased In  requiring  him  to  work  in  a  place 
which  was  not  safe,  in  view  of  bis  youthful- 
ness  and  want  of  experience  In  similar  situa- 
tions, and  that  its  negligence  in  this  respect 
was  the  proximate  cause  of  his  injuries. 
These  findings  were  matters  of  legitimate  In- 
ference for  the  Jury  to  draw. 

But  it  Is  claimed  by  the  defendant  that  the 
burden  was  upon  the  plaintiff  to  prove,  not 
only  that  the  defendant  was  negligent  In  fall- 
ing to  provide  a  reasonably  safe  place  for  the 
deceased,  but  In  not  warning  him  of  the 
danger,  and  risk  of- his  employment  and  that 
there  was  no  evidence  to  support  the  latter 
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ground  of  liability.    If,  however.  It  waa  In- 

cnmbent  on  the  plaintiff  to  prove  that  the 
master  did  not  warn  the  decedent  of  the  dan- 
ger he  encountered  (Bennett  v.  Company,  74 
N.  H.  400,  68  Atl.  460),  a  point  upon  which 
no  opinion  la  expressed,  it  cannot  be  said 
that  the  jury  were  not  warranted  in  finding 
that  he  received  no  warning  or  instruction 
from  the  master  upon  this  subject  Indeed  it 
may  be  conceded  that,  from  the  plaintlCTs 
evidence  alone,  that  fact  could  not  be  found ; 
but,  if  the  alleged  defect  In  the  plaintiff's 
proof  was  afterwards  supplied  by  the  defend- 
ant's evidence,  the  denial  of  the  motion  for 
a  nonsuit  for  that  cause  cannot  be  reversed. 
"Where,  after  a  motion  for  a  nonsuit  Is  er- 
roneously denied,  the  defendant,  instead  of 
risking  his  case  upon  the  exception,  goes  on 
with  the  trial  and  introduces  evidence,  the 
exception  is  waived  If  the  defldenqr  in  evi- 
dence is  supplied  by  one  side  or  the  other  be- 
fore the  case  goes  to  the  Jury."  Bnrnham  v. 
BaUroad,  69  N.  H.  280,  282,  46  Atl.  663,  664. 
The  theory  of  the  defense  was  that  the  place 
was  not  dangerous  for  a  boy  like  the  deceas- 
ed to  work  in,  and  that  be  fully  understood 
bis  situation,  and  hence  that  no  instruction 
or  warning  Was  necessary.  If  no  instruction 
was  necessary,  the  Inference  that  none  was 
given  would  not  be  an  illogical  or  violent  one. 
It  Is  a  reasonable  deduction  from  the  defend- 
ant's theory  of  defense,  and  }ts  evidence  in 
support  thereof.  The  silence  of  the  defend- 
ant's testimony  upon  this  subject,  in  view  of 
the  defense  Insisted  upon,  was  an  evidentiary 
fact  in  favor  of  the  plaintiff,  which  supplied 
the  defect,  if  any,  in  the  plaintllTs  evidence. 
It  follows  that,  if  the  motion  for  a  nonsuit 
should  have  been  granted  when  made,  the 
exception  to  the  denial  of  the  motion  was 
subsequently  waived  or  abandoned  by  the  de- 
fendant. 

The  defendant's  final  exception  relates  to 
the  argument  to  the  Jury  by  the  plalntlfTs 
counsel.  If  it  Is  susceptible  of  the  construc- 
tion that  the  defendant  discontinued  its  dan- 
gerous method  of  work  after  the  injury  to 
the  deceased,  and  that  this  was  an  admission 
that  it  was  dangerous,  the  prejudicial  char- 
acter of  the  argument  consisted,  not  in  the 
statement  of  a  material  fact  not  in  evidence, 
but  in  the  assertion  of  an  erroneous  rule  of 
law  in  its  application  to  the  facts.  Aldrlch 
V.  BaUroad,  67  N.  H.  260,  29  AU.  408.  From 
the  view  which  the  Jury  took  of  the  premises, 
presumably  with  the  assent  of  the  defendant, 
they  saw  the  condition  of  the  machinery, 
and  noticed  that  the  use  of  the  particular 
method  of  operation  in  question  had  appar- 
ently been  discontinued.  What  they  saw, 
without  objection,  became  evidence  for  their 
consideration  under  instructions  from  the 
court  The  plalntUTs  counsel  did  not  at- 
tempt to  state  facts  of  which  there  was  no 
evidence.  At  most  he  was  merely  stating  his 
view  of  the  effect  of  the  evidence.    But  its 


legal  bearing  oi^  want  of  rtfevancy  qwD  the 
question  of  the  defendant's  negligence  was  a 
question  of  law  for  the  court  If  in  argu- 
ment counsel  took  an  erroneous  view  of  the 
law  applicable  to  sudi  evidence,  a  request 
for  proper  instructions  as  to  its  relevancy 
would  have  protected  the  defendant  Leavitt 
7.  Company,  72  N.  H.  290,  66  Atl.  462;  Seeton 
V.  Djinbarton,  78  N.  H.  184,  187,  69  AU.  944. 
In  the  absence  of  such  a  request  it  is  pre- 
sumed the  court's  charge  was  proper  upon 
the  point  suggested. 

Exceptions   overruled;    Judgment   on   the 
verdict 


(7S  N.  H.  ISS) 
CUMMINOS  V.  FARNHABL 
(Supreme  Court  of  New  Hampshiie.     CarxriL 
Dec.  1,  190&) 

1.  ExKcxnx>ss  AND  Admiristbatobs  (I  23S*>— 

CUIIMB— FArLUKK  TO    PBKSENT— BELIEF. 

The  relief  afiForded  by  Pub.  St  1901,  e. 
191,  I  27,  to  a  decedent's  creditore  who  have 
not  prosecuted  their  claims  within  the  time  pre- 
scribed by  law  is  based  on  justice  and  equity, 
and  want  of  culpable  negligence  on  daimann 
part 

[Ed.  Note.— For  other  cases,  see  Ellxecntors 
and  Administrators,  Cent  Dig.  I  831 ;  Dec  Dig. 
i  233.*]  -  .        .  ••• 

2.  BzEoirroBs  and  ADMimsntAToss  (I  437*)— 
Acnons— LntiTAnoNS— Erncx  or  Btatuib 
—"Suspension." 

A  mere  failure  to  apply  for  administration 
is  not  a  "suspension"  within  Pub.  St  1901,  e. 
191,  i|  2,  4,  prohibiting  suits  against  an  admin- 
istrator unless  the  demand  is  exhibited  to,  and 
suit  is  brought  against,  him  within  a  specified 
time  after  grant  of  administration,  excluding 
the  time  administration  may  have  been  sus- 
pended ;  the  suspension  contemplated  tieing  one 
caused  by  the  death,  resignation,  removal,  etc 
of  an  original  administrator  upon  a  deceased 
debtor's  estate  within  the  period  prescribed  for 
presentation  of  claims  or  suing,  and  having  no 
reference  to  a  suspension  of  administration  up- 
on a  deceased   creditor's  estate. 

[Ed.  Note.— For  other  cases,  see  ESxeentom 
and  Administrators,  Cent  Dig.  i  1749;  Dee. 
Dig.  S  437.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  6833-68361 

3.  BXEOTITOBS  AND  AdMINISTBATOBS  ((431*)— 

Actions— CoNDmoNB   Pbecedbnt— Pbesbn- 

TATioN  or  Claim. 

In  the  absence  of  fraud  or  Its  equtralent 
and  apart  from  the  relief  afforded  by  Pub.  St 
1901,  c.  191,  I  27,  to  a  decedent's  creditor  who 
has  not  prosecuted  his  claim  wlUiin  the  time 
prescribed  by  law,  proof  of  presentation  of  a 
claim  within  one  year  after  grant  of  adminis- 
tration, etc,  aa  required  by  section  2.  is  essen- 
tial to  a  suit  a^inst  a  deceased  debtor's  ex- 
ecutor or  administrator,  under  section  4,  au- 
thorizing such  suit  to  be  brought  within  two 
years  from  the  grant  of  administration. 

[Ed.  Note. — For  other  cases,  see  Execntom 
and  Administrators,  Cent  Dig.  i  1679;  Dec 
Dig.  I  431.*] 

i.  EXECUTOBS  and  ADIONUrrBATOBS  (I  431*)— 

Actions— Conditions  Pbeoedknt— Pkebbn- 

TATioN  or  Claik.  . 

It  is  essential  to  an  action  against  an  ad- 
ministrator, under  Pub.  St  1901,  c.  191,  i  6, 
providing  that  if  a  right  of  aeoon  existed  in 
favor  of  or  against  decedent  when  he  died,  and 
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itirTiTefl,  rait  may  be  brought  by  or  against  the 
administrator  within  two  yearn  after  the  grant 
of  administration,  that  section  2,  requiring  da- 
mands  to  be  exhibited  within  one  year  after 
grant  of  administration,  be  complied  with. 

[Bd.  Note.—Vor  other  cases,  see  Executors 
and  AdministratoiB,  Cent  IMg.  {  1879;  Dea 
Dig.  I  431.*] 

6.   BXXCUTOU  ARD  ADHIKIBTBATOBa  (|  437*y— 

Acnom— LmiTATioNS— BnrxoT  of  Btat- 

xnxB. 

Under  Pob.  St  1901,  &  191,  |  4,  reqairing 
•nits  against  administrators,  to  be  broagfat  with- 
in two  years  after  grant  of  administration,  ex- 
dnding  the  timeacuninistration  may  bave  sns- 
pended,  and  under  section  6,  providing  that,  if  a 
right  of  action  existed  In  favor  of  or  against 
decedent  when  be  died,  and  sarvlves,  an  action 
may  be  broagbt  by  or  against  the  administrator 
within  two  years  of  the  grant  of  administration, 
the  only  privileges  conferred  by  section  6  over 
thom  conferred  by  section  4,  where  suit  is 
broaght  against  an  execator  or  administrator, 
ar«  that,  if  plaintiff  Is  an  execator  or  adminis- 
trator, be  may  sne  within  two  years  after  ad- 
ministration is  taken  out  on  the  creditor's.  In- 
stead of  the  debtor's,  estate,  if  advantageous  to 
do  so.  and  the  c<mseqnent  extension  of  time 
within  which  payment  may  be  demanded  l>efore 
•nit. 

[Bd.  Note.— For  other  casea,  see  Executors 
and  AdministratoiB,  Cent  Dig-  It  1780,  1735; 
Dec  Dig.  i  437.*] 

6.   EXECUTOBS  AND  ADimnBTBATORB  (|  437*) — 
ACTT0N8— I/I1HTAT10N8. 

Under  Pub.  St  JflOt.  c.  191.  |  2.  require 
tag  demands  to  be  exhibited  to  administrators 
within  one  year  after  the  grant  of  administrar 
tion,  and  under  section  6,  providing  that  if  the 
rieht  of  action  existed  in  favor  of  decpdent 
when  he  died  and  survived,  his  administrator 
may  sue  within  two  years  after  grant  of  ad- 
ministration, plaintiff  as  one  interested  in  tes- 
tatrix's estate  could,  before  her  appointment 
as  erecntrix,  exhibit  a  claim  against  decedent's 
administrator  on  behalf  of  tpstatrlx's  estate, 
within  one  year  from  the  taking  out  of  admin- 
istratlMi  by  him,  and.  after  taking  out  admin- 
istration on  testatrix's  estate,  could  demand 
payment  and  sue  within  two  years  from  that 
time. 

riU.  Note.— For  other  cases,  see  Execntors 
and  Administrators,  Cent  Dig.  H  1729,  1730: 
Dec.  Dig.  I  437.  •] 

Exceptions  from  Superior  Court,  Carroll 
County:  Chamberlain,  Judge. 

Action  by  Anna  M.  Cummlngs,  ezecntriz, 
•gainst  3.  Frank  Farnham,  executor.  1?rana- 
ferred  from  the  superior  court  on  defend- 
ant's exceptions.     Exceptions  overruled. 

Jacob  H.  Cook  died  November  28,  1904, 
and  tbe  defendant  was  appointed  executor 
of  bis  estate  January  3,  1905.  Lllla  M.  Cook 
died  May  29.  1905^  and  a  special  administra- 
tor of  her  estate  was  appointed  In  Massa- 
chnsetts  Marcb  6,  1906.  The  plalntUI  was 
appointed  executrix  of  her  estate  In  Massa- 
chusetts March  11,  1907,  and  In  New  Hnmp- 
■bire  May  21,  1907.  This  suit  was  brought 
July  1,  1907.  The  notes  In  suit  w«re  pre- 
sented to  the  defendant,  and  payment  was 
demanded  before  the  action  was  began,  but 
there  was  no  evidence  that  tbe  notes  were 
exhibited  to  the  defendant  by  the  plaintiff 
or  her  testatrix  within  a  year  after  adminis- 
tration was  taken  ont  by  the  defendant  up- 


on his  testator's  estate^  Other  material  facts 
appear  in  the  opinion. 

Arthur  O.  Fuller,  for  plalntifl.  Kirel  ft 
Hughes,  for  defendant. 

BINGHAM,  J.    This  Is  an  action  of  as- 

■nmpsit  upon  two  promissory  notes  given 
by  the  defendant's  testator  to  the  plalntilTs 
testatrix.  In  the  superior  court  It  was 
agreed  by  the  parties  that  If  npon  a  trans- 
fer of  the  case  the  ruling  of  the  court  deny- 
ing tbe  defendant's  motions  for  a  nonsuit 
and  a  verdict  should  be  sustained,  the  plain- 
tiff should  have  Judgment  for  the  amotmt 
of  the  notes  ($318.42)  and  costs:  but  that.  If 
It  should  be  set  aside,  the  defendant  should 
have  judgment  with  costs.  Both  motions 
were  based  upon  the  same  ground,  namely, 
that  the  plaintiff  had  failed  to  prove  that 
the  notes  were  presented  to  tbe  defendant 
within  one  year  from  the  granting  of  admin- 
istration upon  his  testator's  estate.  As  this 
Is  a  proceeding  at  law,  and  the  case  was 
transferred  upon  the  agreement  of  the  par- 
ties that,  if  tbe  plaintiff  could  not  maintain 
her  action  upon  the  proof  snbmltted,  there 
should  be  judgment  for  the  defendant  It  Is 
dear  that  the  question  whether  the  plninttfT 
might  have  relief  In  equity  under  the  provi- 
sions of  section  27,  c.  191,  Pub.  St.  1001.  not- 
withstanding her  failure  to  prove  that  the 
notes  wore  duly  presented,  Is  not  now  before 
ns.  The  relief  afforded  under  that  statute 
to  creditors  of  a  deceased  person's  estate  who 
bnve  not  prosecuted  their  claims  within  the 
time  prescribed  by  law  Is  based  npon 
grounds  of  Justice  and  equity,  and  want  of 
culpable  negligence  on  the  part  of  the  claim- 
ant: and  a  proceeding  nnder  It  calls  for  the 
determination  of  questions  of  fact  not  mate- 
rial to  this  action,  and  not  here  presented. 
Webster  r.  Webster.  68  N.  H.  247:  Page  ▼. 
Whidden,  69  N.  H.  507,  510;  Llbby  ▼.  Hut- 
chinson, 72  N.  H.  190.  55  AO.  647.  Tbe 
qnestlon,  therefore,  which  we  are  called 
upon  to  consider  Is  whether,  apart  from  the 
relief  that  might  be  afforded  nnder  section 
27.  and  without  proof  that  the  notes  were 
seasonably  exhibited,  the  plaintiff  can  main- 
tain this  suit  agnlnst  the  defendant. 

In  chapter  191.  Pub.  St  1901.  It  Is  provided 
that  no  action  shall  be  sustained  against  an 
administrator  If  begun  within  one  year  aft- 
er the  original  grant  of  administration,  nor 
nnlees  the  demand  has  been  exhibited  to 
the  administrator  and  payment  has  been 
demanded  (section  1).  nor  unless  tbe  demand 
was  exhibited  to  the  administrator  wltbln 
one  year  after  the  original  grant  of  admin- 
istration, exclusive  of  the  time  such  admin- 
istration may  have  been  suspended  (section 
2),  nor  unless  tbe  action  Is  begun  wltbln  two 
years  next  after  the  original  grant  of  admin- 
istration, exclusive  of  the  time  such  admin- 
istration may  have  been,  suspended  (section 
4){  and.  If  the  right  of  action  existed  In  fa- 
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Tor  of  OE  against -the  deceased  at  tbe  time  of 
his  death,  and  survivee,  an  action  may  be 
brought  by  or  against  the  administrator  at 
any  time  wlthln'two  years  after  the  original 
grant  of  administration  (section  6).  In  this 
case  the  plalntlfC  has  neither,  proved  that 
her  claim  was  exhibited  to  the  defendant 
within  the  year  after  original  administra- 
tion was  granted  upon  the  estate  represented 
by  the  defendant,  nor  that  original  adminis- 
tration upon  that  estate  has  ever  been  sus- 
pended. A  mere  failure  to  apply  for  ad- 
mlnifitratlon  is  not  a  suspension  within  the 
meaning  of  sections  2  and  4  of  chapter  191; 
for,  until  administration  is  granted,  the  time 
within  which  tbe  claim  must  be  presented 
or  the  suit  begun  does  not  commence  to  run. 
The  suspension  contemplated  by  these  sec- 
tions is  one  occasioned  by  the  death,  resig- 
nation, removal,  and  the  like  of  au  original 
administrator  upon ,  a  deceased  'debtor's  es- 
tate, within  the  period  prescribed  for  the 
presentation  of  claims  or  the  bringing  of 
suits,  and  has  no  reference  to  a  suspension 
of  administration  upon  the  estate  of  a  de- 
ceased creditor.  Where  there  has  been  no 
suspension  of  administration,  it  has  been  re- 
peatedly held  that  an  action  cannot  be  main- 
tained against  an  administrator  under  sec- 
tion 4,  unless  the  claim  upon  which  the  suit 
Is  based  was  exhibited  within  the  year  after 
administration  was  taken  out  on  the  debtor's 
estate.  Mathes  v.  Jackson,  6  N.  H.  105; 
Klttredge,  v.  Folsom,  8  N.  H.  98;  Walker  v. 
CSieever,  39  N.  H.  420,  426;  Clough  v.  Mo- 
Daniel,  58  N.  H.  201.  And  this  rule  has  been 
held  to  apply  to  contingent  demands,  and  to 
demands  not  falling  due  within  the  statuto- 
ry period.  Cutter  v.  Emery,  87  N.  H.  667; 
Walker  v.  Cheever,  39  N.  H.  420;  Llbby  v. 
Hutchinson,  72  N.  H.  190,  194,  55  Atl.  647. 
Tbe  only  situation  In  which  an  action  has 
been  maintained  against  an  executor  or  ad- 
ministrator under  section  4,  the  provisions 
of  section  2  not  having  been  complied  with, 
is  where  "the  omission  to  present  a  demand 
in  due  time  has  been  caused  by  the  fraudu- 
lent act  of  the  executor  or  administrator, 
or  *  •  •  [some]  person  with  whom  he  is 
In  privity."  Sugar  River  Bank  v.  Fairbank, 
49  N.  H.  131,  143;  Walker  v.  Cheever,  39  N. 
H.  420,  426,  427.  Therefore,  In  the  absence 
of  fraud  or  its  equivalent,  and  apart  from 
the  relief  afforded  by  section  27,  proof  of 
the  presentation  of  a  claim,  as  prescribed  in 
section  2,  is  essential  to  the  maintenance  of 
an  action  against  an  executor  or  administra- 
tor of  a  deceased  debtor's  estate  under  sec- 
tion 4. 

It  Is  also  essential  to  the  maintenance  of 
an  action  against  an  executor  or  administra- 
tor, under  section  6,  that  section  2  should  be 
complied  with;  for,  notwithstahdlng  a  right 
of  action'  may  have  existed  in  favor  of  the 
creditor  of  his  executor  against  the  debtor 
at  the  time  of  his  decease,  section  2  provides 


that  a  suit  cannot  be  maintained  against  the 
debtor's  executor  or  administrator  unless 
the  claim  is  exhibited  to  him  within  the 
year  after  he  has  qualified  as  executor  or  ad- 
ministrator. In  other  words,  .the  legal  con- 
struction of  section  2  is  that  no  action  can 
be  maintained  against  the  executor  or  ad- 
ministrator of  a  deceased  debtor's  estate  if 
the  requirements  of  that  section  have  not 
been  met,  even  though  a  right  of  action  may 
have  existed  against  the  debtor  at  tbe  time 
of  his  decease  and  survived  him.  Llbby  v. 
Hutchinson,  72  N.  H.  190,  194,  56  AU.  647; 
Clough  V.  McDanlel,  58  N.  H.  201-  Tbe  only 
privileges  conferred  by  section  6,  In  addition 
to  those  conferred  by  section  4,  where  suit 
is  brought  against  an  executor  or  adminis- 
trator, are  that.  If  the  plaintiff  Is  an  execu- 
tor or  administrator,  he  may  begin  his  suit 
within  two  years  after  original  administra- 
tion is  taken  out  on  the  creditor's,  instead 
of  the  debtor's,  estate,  if  It  will  be  of  ad- 
vantage for  him  to  do  so,  and  the  consequent 
extension  of  time  within  which  payment 
may  be  demanded  before  suit  is  brought. 
Brewster  v.  Brewster,  52  N.  H.  62;  Clough 
V.  McDanlel,  58  N.  H.  201. 

According  to  the  facts  in  this  case,  the 
plaintiff's  testatrix  in  her  Ilfetfme  could 
have  presented  her  claim  to  the  defendant 
and  demanded  payment;  and,  If  tbe  plain- 
tiff, before  she  took  out  administration  in 
New  Hampshire,  could  not  have  made  a 
proper  demand  of  payment  (Pub.  St  1901,  c. 
191,  S  18;  Cutter  v.  Emery,  37  N.  H.  567, 
568,  573;  Merrill  v.  Woodbury,  61  N.  H. 
504;  Judge  of  Probate  v.  Runnells,  66  N.  IL 
271,  21  Atl.  1020;  Strafford  Savings  Bank  v. 
Church,  69  N.  H.  582,  44  AO.  105),  a  question 
not  decided,  nevertheless,  as  a  person  Inter- 
ested in  the  estate,  and  before  taking  out 
administration,  she  could  have  exhibited  the 
claim  in  behalf  of  the  estate  to  the  defend- 
ant at  any  time  within  one  year  from  the 
time  administration  was  taken  out  by  him 
(Ayer  V.  Chadwlck.  66  N.  H.  385,  23  AU. 
42S);  and,  after  taking  out  administration 
upon  the  testatrix's  estate,  she  could  have 
demanded  payment,  and  brought  her  action 
within  two  years  from  that  time.  Brewster 
V.  Brewster,  52  N.  H.  52. 

Defendant's  exceptions  overruled.  Ail  con- 
curred. 

(75  N.  H.  U!) 

ROCKINGHAM  CODNTT  v.  CHASE  et  tL 
(Supreme  Court  of  New  Hampshire.     Rocking- 
ham.   Dec.  1, 1908.) 
1.  Fines  (S  20*)— FoBFErruBES  (8  10*)— Dis- 
position—"Offenses  AoAiHBT  THE  Police 
of  Towns." 

The  phrase  "crfEenses  against  the  police  of 
towns,"  as  used  in  Pub.  St.  1901,  c  256,  {  2, 
providing  that,  unless  otherwise  specially  pro- 
vided, all  fines  and  forfeitures  imposed  by  a 
justice  of  the  pence  for  offenses  against  the  po- 
lice of  towns  shall  be  for  the  use  of  the  town  in 
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Trhich  the  offense  was  committed,  refers  to  the 
offenses  enumerated  under  that  title  in  Pub.  St. 
1901,  c.  264,  on  crimes  and  offenses. 

[Ed.  Note.— For  other  cases,  see  Fines,  Dec. 
Dig.  $20;*    Forfeituiea,  Dec.  Dig.  $  10.*] 

2.  Statctes  (S  161*)— Rephal— IjAteb  Stat- 
DTK  Complete  in  Itself. 

A  later  statute  complete  in  itself,  and  in 
its  practical  operation  independent  of  a  former 
statute  covering  the  same  subject,  is  not  ordi- 
narily deemed  to  have  merely  a  cumulative  ef- 
fect, but  to  operate  as  a  repealing  statute. 

[Ed.    Note.— For   other    cases,    see    Statutes, 
Cent.  Dig.  §  230;   Dec.  Dig.  $  161.*] 

3.  Statutes  (S  161*)— Constbuotion. 

Pub.  St.  1901,  c.  204,  $  18,  entitled  "Of- 
fenses against  the  police  of  towns,"  providing 
that  no  person  sball  ride  through  a  street  in 
the  compact  part  of  a  town  at  a  swifter  pace 
than  five  miles  an  hour,  applies  to  one  riding  in 
an  automobile,  making  the  driving  of  an  auto- 
mobile at  a  greater  speed  than  five  miles  ai^ 
hour  an  offense  against  the  police  of  towns. 
Laws  1905,  p.  498,  c.  86,  is  entitled  "An  act  to 
provide  for  the  registering,  numbering  and  reg- 
ulating the  speed  of  automobiles,  etc.,  and  for 
licensing  the  operator,"  and  section  8  provides 
that  no  automobile  shall  be  driven  at  a  greater 
speed  than  eight  miles  an  hour  in  compactly 
built  sections  of  a  city.  Various  other  regula- 
tions are  stated,  and  section  10  jirovides  a  pen- 
alty for  violation  of  any  provisions  of  the  act. 
There  is  no  reference  to  chapter  264.  Held, 
that  the  act  of  1905,  not  only  limiting  the  speed 
of  automobiles,  and  providing  a  penalty  for  ex- 
ceeding it,  but  providing  a  complete  system  for 
their  regulation  and  operation,  was  not  intended 
to  be '  cumulative  to  chapter  264,  but  repealed 
section  18  so  far  as  it  applied  to  automobiles, 
so  that  driving  an  automobile  at  an  unlawful 
i^eed  was  po  longer  an  offense  against  the  po- 
lice of  towns. 

[Ed.    Note.— For   other   cases,    see    Stattftea, 
Cent.  Dig.  f  230;   Dec  Dig.  8  161.  •] 

4.  Fines  (I  20*)— Disposition  of  Pbocbbds— 
Statutobt  Pboceedings. 

Driving  an  automobile  at  a  prohibited  rate 
not  being  an  offense  against  the  police  of  towns, 
fines  imposed  by  a  justice  of  the  peace  for  vio- 
lations of  the  speed  limit,  in  the  absence  of  spe- 
cial provision  to  the  contrary,  belong  to  the 
county  under  Pub.  St.  1001,  c.  256,  |  2,  pro- 
viding that,  unless  otherwise  specially  provided, 
all  fines  and  forfeitures  imposed  by  a  justice  of 
the  peace  for  "offenses  against  the  police  of 
towns,"  and  violations  of  by-laws  of  towns,  and 
fines  and  forfeitures  imposed  by  a  police  court, 
shall  be  for  the  use  of  the  town,  and  all  other 
fines  and  forfeitures  shall  be  for  the  nse  of  the 
county. 

[Ed.  Note. — For  other  cases,  see  Fines,  Cent. 
Dig.  §23;   Dec  Dig.  J  20.*] 

5.  Bail  (§  96*)— Fobfeittjbe— Disposition  of 
Pboceeds— Statutobt  Pbovisionb. 

Under  the  same  provision,  cash  ball  for- 
feited in  such  prosecutions  belongs  to  the  coun- 
ty, in  the  absence  of  special  provision  to  the 
contrary. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  §  424;   Dec.  Dig.  §  96.*] 

6.  Bail  (J  96*)  —  Obiminal  Pboseotjtion — 
Disposition— -Set-Off  of  Costs. 

In  prosecutions  before  justices  of  the  i>eace 
for  driving  automobiles  at  a  prohibited  rate,  the 
coats  cannot  be  set  off  against  forfeited  recogni- 
zances, which  belong  to  the  county,  in  the  ab- 
sence of  statute  permitting  it,  especially  as  costs 
in  criminal  prosecutions  are  payable  by  the  com- 
plainant, except  when  the  prosecutions  are  di- 
rected or  approved  in  writing  by  counsel  of  the 


state  or  the  county  commissioners  under  Pub. 
St.  1901,  c  256,  i  9. 

[ES.  Note.— For  other  cases,  see  Bail,  Dec. 
Dig.  $  96.*] 

Transferred  from  Superior  Court,  Kocking- 
bam  County;  Cbamberlln,  Judge. 

Action  by  Rockingham  County  against  Jer- 
emiah Chase  and  others.  Facts  agreed,  and 
case  transferred  from  the  superior  court 
Judgment  for  plaintiff. 

Assumpsit,  to  recover  money  received  by 
the  defendant  Cbase  and  paid  over  to  the 
defendant  town  of  Seabrook  under  tbe  fol- 
lowing circumstances:  Chase  is  a  Justice 
of  the  peace,  residing  in  Seabrook,  before 
whom  certain  persons  have  been  arraigned 
for  operating  automobiles  upon  public  high- 
ways in  that  town  at  a  speed  greater  than 
is  permitted  by  section  8,  c.  86,  p.  501,  Laws 
1905.  As  sxtch  justice.  Chase  received  the 
fines  imposed  by  him  on  convictions  for  such 
offenses,  and  also  cash  ball  in  other  similar 
cases,  which  bail  has  beeii  forfeited.  Be- 
lieving that  the  fines  and  forfeitures  belonged 
to  the  town.  Chase  turned  the  fines  over  to 
the  town  treasurer,  and  also  the  forfeitures, 
after  deducting  therefrom  the  costs  and  fees 
of  the  officers,  constables,  and  himself.  If  the 
county  is  entitled  to  the  fines  and  bail  for- 
feitures, the  amount  is  to  be  ascertained  by 
the  superior  court,  and  Judgment  rendered 
against  the  defendants  for  the  amount  due; 
otherwise,  the  defendants  are  to  have  Judg- 
ment for  their  costs. 

Charles  H.  Batchelder,  for  plaintiff.  Page 
&  Bartlett,  for  defendants. 

WALKER,  J.  "Unless  otherwise  specially 
provided,  all  fines  and  forfeitures  Imposed  by 
a  justice  of  the  -peace  for  offenses  against 
the  police  of  towns,  and  violations  of  by-laws 
of  towns,  shall  be  for  the  nse  of  the  town  in 
which  the  offense  was  committed;  all  fines 
and  forfeitures  imposed  by  a  police  court 
shall  t>e  for  the  use  of  the  town  in  which 
the  court  is  established;  and  all  other  fines 
and  forfeitures  shall  be  for  the  use  of  the 
county  within  which  the  offense  was  commit- 
ted." Pub.  St.  1901,  c.  256,  §  2.  It  is  plain 
that  a  fine  imposed  by  a  Justice  of  the  peace 
for  an  offense  "against  the  police  of  towns" 
is  for  the  use  of  the  town  where  the  offense 
was  committed,  and  that  fines  imposed  by 
justices  of  the  peace  in  all  other  cases,  in  the 
absence  of  a  special  provision  to  the  contrary, 
belong  to  the  county.  As  "offenses  against 
the  police  of  towns"  is  not  a  technical,  com- 
mon-law expression  descriptive  of  a  class  of 
crimes,  little  doubt  can  l>e  entertained  that 
in  the  statute  quoted  the  Legislature  referred 
to  the  offenses  enumerated  under  that  title 
in  chapter  264,  Pub.  St. '1901.  Before  the 
passage  of  the  statute  regulating  the  use  of 
automobiles  in  the  public  highways  (Laws  « 
1905,  p.  498,   c.  86),  the  driving  of  such  a 
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Tehicle  therein  at  a  greater  rate  of  speed 
than  five  miles  an  hour  might  have  been 
deemed  an  offense  against  the  police  of 
towns;  for  it  is  provided  in  section  18,  c  264, 
Pub.  St  1901,  that  "no  person  shall  ride 
through  a  street  or  lane,  In  the  compact  part 
of  a  town,  at  a  swifter  pace  than  at  the  rate 
of  five  miles  an  hour."  in  BIy  ▼.  Railway, 
67  N.  H.  474,  32  Atl.  764,  30  L.  S.  A.  303,  68 
Am.  St  Rep.  681,  It  was  held  that  this  sec- 
tion of  the  statute  was  applicable  to  the  op- 
eration of  street  railways,  upon  the  ground 
that  "the  mode  of  conveyance  was  a  mere 
hicldent  of  the  mischief  which  the  statute 
was  intended  to  prevent  'xae  use  of  elec- 
tricity as  a  motive  power  to  propel  carriages 
along  the  highway  was  not  prohiuited  by  this 
statute,  but  merely  their  propulsion  at  a  rate 
of  speed  deemed  dangerous  to  other  travelers 
using  the  same  thoroughfare.  For  the  same 
reason,  an  automobile  speeding  at  the  rate  of 
25  or  80  miles  an  hour  over  a  course  devoted 
to  the  public  use  of  locomotion  creates  a 
more  evident  danger  from  Its  excessive  speed 
than  the  driving  of  racing  horses  or  street 
cars. 

As  riding  In  aA  automobile  undoubtedly 
falls  within  the  general  purview  of  section 
18k  c.  264,  Pub.  St  1901,  the  question  arises 
whether  it  Is  removed  therefrom  by  chapter 
86,  p.  498,  Laws  1905,  entitled  "An  act  to  pro- 
vide for  registering,  numbering  and  regulat- 
ing the  speed  of  automobiles  and  motor  vehl- 
des  and  for  licensing  the  operator  thereof." 
Section  8  provides  that  "no  automobile  or 
motor  cycle  shall  be  operated  upon  any  public 
highway  outside  the  business  district  or  com- 
pactly built  sections  of  a  city  or  town  at  a 
speed  greater  than  twenty  miles  an  hour,  or 
within  the  business  districts  or  compactly 
built  sections  of  a  city  or  town  at  a  greater 
speed  than  eight  miles  an  hour.  *  *■  * 
Upon  traversing  a  crossing  of  Intersecting 
ways,  In  going  around  a  corner  or  curve 
which  cuts  off  a  free  view  of  the  road  to  be 
traversed,  or  in  traversing  a  highway  border- 
ing a  steep  descent  or  passing  over  a  bridge, 
every  person  operating  such  a  vehicle  shall 
run  it  at  a  rate  of  speed  less  than  that  here- 
tofore specified,  and  at  no  time  and  In  no 
place  greater  than  is  reasonable  and  proper, 
having  regard  to  traffic,  the  use  of  the  way, 
and  the  safety  of  the  public."  The  act  con- 
tains various  other  regulations  relating  to 
the  management  of  automobiles,  and  section 
10  provides  for  the  penalty  to  be  imposed  for 
the  violation  of  "any  provisions  of  this  act" 
There  is  no  reference  in  the  act  to  chapter 
264,  Pub.  St  1901;  and  If  It  repealed  sec- 
tion 18  of  that  chapter,  and  also  was  in  effect 
intended  to  be  a  substitute  for  that  section 
of  the  former  statute,  so  far  as  the  speeding 
of  automobiles  is  concerned,  that  result  can 
only  be  arrived  at  "by  implication. 

That  the  legislature  of  1906  Intended  to 
establish  a  different  speed  limit  for  automo- 
biles than  then  existed  for  other  vehicles, 
and  to  provide  a  different  penalty  for  a  viola- 


tion of  the  newly  established  speed  limit  can- 
not be  controverted;  and  In  this  respect  It 
repealed  the  old  law.  The  inconsistency  be- 
tween the  two  statutes  when  applied  to  the 
use  of  automobiles  Is  so  apparent  as  to  show 
conclusively  that  a  repeal  was  Intended,  un- 
less the  new  act  can  be  construed  to  be  an 
amendment  of  or  an  addition  to  the  old  one. 
But  such  a  construction  has  little  In  its  sup- 
port A  later  statute  which  Is  complete  in 
itself,  and  In  Its  practical  operation  Inde- 
pendent of  a  former  statute  covering  the 
same  subject  Is  not  ordinarily  deemed  to 
have  merely  a  cumulative  effect  hut  to  op- 
erate as  a  repealing  statute  (Leighton  v. 
Walker,  9  N.  H.  59;  Hillsborough  County  v. 
Manchester,  49  N.  H.  57,  60;  £^d.  Stat  { 
195 ;  1  Lewis,  Suth.  Stat  Sl  251,  252) ;  that 
is,  the  former  law  becomes  ineffective,  and 
the  latter  one  operates  as  a  distinct  and  in- 
dependent expression  of  the  legislative  will. 
The  only  evidence  that  the  statute  at  1903 
was  intended  to  be  an  amendment  at  the 
former  statute  on  the  subject  of  fast  driving, 
and  to  be  included  In  the  list  of  "offenses 
against  the  police  of  towns,"  is  that  before 
1905  the  original  statute  ai^lled  to  the  speed 
of  automobiles,  and  that  the  subject-matter 
of  the  new  statute  falls  appropriately  within 
the  purview  of  the  old  one.  But  the  facts 
that  the  legislation  of  1905  covers  many  sub- 
jects relating  to  the  ownership,  operation, 
and  control  of  automobiles,  and  is  not  con- 
fined merely  to  limiting  their  speed  upon  the 
highways,  that  a  different  limit  and  a  differ- 
ent 'penalty  are  provided  than  Is  found  In  the 
Public  Statutes,  that  no  reterence  Ts  made 
to  the  former  statute,  -and  no  repealing  or 
amendatory  clause  was  inserted,  fumlnti 
abundant  evidence  that  this  legislation  was 
not  intended  to  be  cumulative  to  the  chapter 
on  "offenses  against  the  police  of  towns,"  but 
to  be  substantially  new  and  distinct  from  ex- 
isting legislation.  That  it  might  have  been 
given  a  cumulative  effect  or  that  the  speed- 
ing of  automobiles  might  have  been  deaig;nat- 
ed  as  a  local  police  offense,  is  not  very 
cogent  evidence  that  the  Legislature  had  that 
intention,  which  they  left  to  be  discovered 
from  doubtful  implication  rather  than  from 
plain  expression  of  statutory  language.  The 
result  is  that  the  fluv^s  and  forfeitures  re- 
ceived by  the  defendants  for  violations  of 
the  automobile  law  belong  to  the  county. 

The  remaining  question  is  whether  the  Jus- 
tice of  the  peace  was  entitled  to  recoup  from 
the  money  he  received  upon  the  proceedings 
before  him  for  a  forfeiture  of  the  recogni- 
zances the  costs  incurred  in  those  prosecu- 
tions, which  of  course  were  not  paid  by  the 
respondents.  No  statute  allowing  such  a  set- 
off has  been  called  to  our  attention;  and  as 
costs  in  criminal  prosecutions  are  payable  by 
the  complainant  except  when  such  prosecu- 
tions are  "directed  or  approved  in  writing  by 
the  counsel  of  the  state,  or  the  county  com- 
missioners" (Pub.  St  1901,  c.  256,  §  9),  the 
sums  forfeited  in  these  cases,  which  cannot 
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belong  to  tho  cotinty,  cannot  be  decreased  by 
the  costs  l&carred. 
Judgment  (or  the  pislnttff.   AU  ooncnr. 


m  H.  B.  US) 

McGIU^  T.  TOUNa  et  aL 
(Supreme  Court  of  New  Hampshire.    Strafford. 

Dec  1,  1808.) 
Wiixs   (I  684*)  —  CoNBTRucnoif  —  lira  Es- 

TATBS  — SOPPOBI   OF  BXRBIICIABT  —  POWEB 
OF  TaUSTKJt. 

Where  a  will,  in  proTtding  for  the  sapport 
of  the  teetator's  ion  out  of  the  net  income  of  the 
estate,  also  declared  in  the  same  connection  that 
the  trustee  should  pay  to  him,  daring  his  nat- 
ural life,  all  the  moneys  actually  necessary  for 
his  comfort  and  support,  at  such  times  and  pla- 
ces aa  may  be  expedient,  and  to  look  after  him 
with  diligence,  the  trustee  is  entitled  to  use 
so  much  of  the  principal  as  is  necessary  for 
that  pnrpose,  if  the  net  income  will  not  suffice. 
[Eld.  Note.— For  other  ca«es,  see  Wills,  Cent 
Dig.  H  1614-1628 ;   Dec  Dig.  8  684.*] 

Transferred  from  Superior  Court,  Strafford 
County :  Stone,  Judge. 

BUI  by  Laurence  V.  McOill,  trustee  of  the 
will  of  Emerson  Furber,  deceased,  against 
John  Young  and  another,  for  construction  of 
the  will.    Case  discharged. 

See  72  N.  H.  202,  55  Atl.  lOtT. 

Klvel  &  Hughes,  and  George  B.  Cochrane, 
(or  plaintiff.  Arthur  G.  WUlttemore,  for  de- 
fendant Lelghton. 

XOUNO,  J.  It  was  held  in  Demerltt  t. 
Young,  72  N.  H.  202,  204,  B5  AO.  1047,  that 
the  testator  Intended  to  provide  for  the  com- 
fortable support  of  his  son  by  giving  the 
estate  to  the  trustee  to  hold  for  that  purpose, 
and  that  what  was  left  at  the  eon's  death 
should  t>e  divided  among  thoae  more  remotely 
related  to  the  testator.  The  question  now 
before  the  court  la  whether  the  testator  In- 
tended to  limit  the  money  available  for  the 
support  of  the  son  to  the  net  income  of  the 
estate. 

Although  the  testator  says.  In  the  clause  of 
his  will  in  which  the  provision  for  the  sup- 
port of  his  son  appears,  that  the  trustee 
shall  support  him  out  of  the  net  Income  of 
the  estate.  It  Is  highly  Improbable  It  was  in- 
tended to  limit  the  trustee  to  that  fund,  and 
to  forbid  him  to  use  the  principal  if  at  any 
time  the  income  should  be  insufficient  for  the 
purpose;  for  the  wlU  says.  In  the  same  con- 
nection, that  the  trustees  shall  "pay  *  •  » 
to  my  son,  Frank  Furber,  during  his  natural 
life,  all  the  money  that  may  be  actually  nec- 
essary for  bis  comfort  and  support  In  sick- 
ness or  health,  at  such  times  and  such  places 
as  may  be  expedient  under  all  circumstances, 
relative  to  Justice;  look  after  said  Franlc 
with  a  diligent  exercise  of  your  best  powers 
relative  to  good  care  and  no  abuse."  When 
tlie  testator  directed,  that  his  trustee  should 
use  what  money  was  actually  necessary  to 
take  good  care  of  the  son,  it  Is  probable  that 


he  meant  it    Consequently  that  to  the  trus- 
tee's duty;'  and,  since  the  net  Income  will 
not  suffice,  he  must  use  so  much  of  the  prin- 
cipal as  is  necessary  for  that  purpose. 
Case  discharged.    All  concur. 


r»  N.  H.  i»> 
UANAGIiE  V.  PARKER. 
(Supreme  Court  of  New  Hampshire.    Hillslwr- 
ough.    Dec  1,  1908.) 

1.  Wiixs  (§  297*)— Bvidencb  of  Rbvooatioii 

— Declabations  of  Testatob. 

On  an  issue  as  to  the  revocation  of  a  will, 
evidence  aa  to  testator's  declarations  is  admis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  t  686;  Dec  Dig.  J  207.*! 

Z.  Wiixs  (|  171*)— Revocation  bt  Distbuo- 

TIOH. 

To  revoke  a  will  by  destruction,  there 
must  be  not  only  a  physical  destruction  of  the 
instrument,  but  also  an  intention  to  thereby  re- 
voke it. 


dI, 


lEd.  Note.— For  other  cases,  see  Wills,  Cent 
ig.  I  451 ;   Dec  Dig.  i  171.*] 

S.  Wnxs  (I  200*)— DESTBUC?now  of  Dupli- 

OAT»— PBESUMITIONS   AS   TO   ItSVOCATION. 

Whet*  a  will  is  executed  in  duplicate,  the 
presumption  of  Intent  to  revoke  the  same,  aris- 
ing from  testator's  act  of  destroying  the  copy 
in  his  custody.  Is  not  an  Irrebuttable  conclusion, 
but  is  a  mere  inference  of  fact 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  f  608 ;  Dec  Dig.  |  290.*1 

4.  Wnxs  (I  176*)— Rbvooatiom. 

A  will  executed  in  duplicate  Is  not  revoked 
by  the  mere  destruction  of  the  copy  In  his  pos- 
session, if  testator  understood  that  the  other 
copy  was  left  In  force. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  454 ;    Dec  Dig.  i  175.*] 

5.  Tbial  (I  105*)— Rbception  of  Bvidknob— 
Failubs  to  OsjBxrr— Waiveb. 

Where  the  court  cautioned  counsel  on  ob- 
jection to  evidence  to  state  tbe  grounds  of  his 
objections  specifically,  objections  other  than 
those  then  stated  will  be  considered  as  waived. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  261;   Dec  Dig.  |  105.*] 

6.  Wills  (i  824*)  —  Revocation  —  Question 
fob  Jubt. 

On  the  contest  of  a  will  executed  in  dupli- 
cate, where  there  Is  evidence  to  rebut  the  pre- 
sumption of  revocation  by  tbe  destruction  of  tbe 
copy  in  testator's  possession,  the  question  of 
revocation  is  one  of  fact  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  770;   Dec  Dig.  {  324.*] 

7.  Wnxs  (I  806*)— Revocation  —  Suffioien- 
OY  OF  Evidence. 

Evidence  on  the  contest  of  a  will  held  to 
warrant  a  finding  that  testatrix  executed  her 
will  in  duplicate,  and  that  she  did  not  intend 
to  cancel  the  copy  held  by  another  by  tbe  de- 
struction of  the  copy  in  her  own  possession. 

[Ed.  Note.— For  other  cases,  see  Wills,  Omt 
Dig.  i  732;   Dec  Dig.  {  306.*] 

Exceptions  from  Superior  Court,  Hillsbor- 
ough County;   Plummer,  Judge. 

Application  by  Minnie  A.  Managle,  admin- 
istratrix, for  the  probate  of  the  will  of 
Hannah  Stevens,  deceased.  From  an  order 
admitting  the  will  to  probate  after  mrdict  of 
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the  Jury'  on  the  Issue  of  revocation,  Hattle 
L.  Parker  appeals.    Transferred  from  the  su- 
perior court  on  exceptions.    Exceptions  over- 
ruled. 
See,  also,  74  N.  H.  422,  68  AU.  538. 

The  evidence  tended  to  show  that  the  pa- 
per offered  for  probate  was  executed  as  a 
will  by  Hannah  Stevens  September  14,  18i>9. 
Before  It  was  signed  and  witnessed,  a  line 
was  crossed  out  Shortly  thereafter  a  sec- 
ond draft  identical  with  the  first  draft  ex- 
cept for  the  erasure,  was  executed  before  the 
same  witnesses  at  the  request  of  the  attor- 
ney who  drew  the  will,  tiecause  he  did  not 
wish  a  paper  prepared  by  him  to  go  to  pro- 
bate in  the  condition  of  the  first  draft  When 
the  second  draft  was  signed.  Miss  Stevens 
gave  the  first  to  one  of  the  witnesses,  Mrs 
Noyes,  "to  keep  in  case  anything  happened" 
to  the  second,  which  the  testatrix  retained  In 
her  possession.  Mrs.  Noyes  kept  the  first 
draft  until  about  three  weeks  before  Miss 
Stevens  died,  when  It  was  delivered  to  an 
attorney,  who  retained  It  until  It  was  ofTered 
for  probate.  Miss  Stevens  kept  the  second 
draft  in  her  own  possession,  and  within  two 
years  voluntarily  destroyed  It  by  tearing.  At 
that  time  she  declared  that  she  did  not  like 
it  and  would  not  have  It  She  died  August 
12,  1906.  Subject  to  the  defendant's  excep- 
tion, Mrs.  Noyes  testified  that  about  two 
years  after  the  will  was  made  the  testatrix 
asked  her  if  she  still  had  the  paper  which 
bad  been  given  her,  and  said  that  the  one 
she  had  kept  had  been  destroyed  because  some 
of  her  relatives  had  made  a  fuss,  that  the 
testatrix  said  she  had  earned  the  money  her- 
self, had  a  right  to  dispose  of  it  as  she  saw 
fit  and  would  like  to  see  the  faces  of  her 
relatives  when  the  will  was  read.  Subject  to 
the  same  exception.  Dr.  Danforth  testified 
that  about  two  weeks  before  her  death  Miss 
Stevens  said  that  she  was  very  fond  of  Min- 
nie (the  residuary  legatee)  and  did  not  know 
how  she  could  get  along  without  her,  that 
she  was  going  to  take  care  of  or  provide  for 
Minnie  If  it  lay  in  her  power,  and  that  "that 
was  fixed."  The  defendant's  request  that  the 
Jury  answer  the  question  whether  the  second 
draft  was  Intended  as  a  substitute  for  the 
first  was  denied,  and  she  excepted.  Subject 
to  the  defendant's  exception,  the  only  Issue 
left  to  the  Jury  was  that  of  revocation.  At 
the  close  of  the  plaintiff's  evidence,  and 
again  at  the  close  of  all  the  evidence,  the  de- 
fendant moved  for  the  dismissal  of  the  peti- 
tion .and  the  direction  of  a  verdict  In  her 
favor  on  the  issue  submitted.  The  motions 
were  denied,  and  she  excepted. 

John  O'Neill  and  Bumham,  Brown,  Jones 
&  Warren,  for  the  plaintiff.  David  W.  Per- 
kins and  Taggart,  Tuttle,  Burroughs  &  Wy- 
man,  for  the  defendant 

PEASLEE,  J.  Evidence  of  the  testatrix's 
dedurations  was  properly  admitted.  The  Is- 
sue of  revocation  involved  two  distinct  facts: 


The  physical  act  of  destruction,  and  the  in- 
tent with  which  the  act  was  done.  "All  the 
destroying  in  the  world  without  Intention 
will  not  revoke  a  will,  nor  all  the  Intention 
in  the  world  without  destroying;  there  must 
be  the  two."  Cheese  ▼.  Lovejoy,  L.  R.  2  P. 
D.  251.  The  question  in  the  present  case  Is 
whether  the  declarations  are  evidence  of  in- 
tent That  they  are  not  evidence  by  which 
the  physical  act  of  destruction  might  be 
proved  (Stevens  v.  Stevens,  72  N.  H.  3(K),  50 
Atl.  016)  may  be  omceded.  "If  the  will  was 
executed  in  duplicate,  and  the  testator  de- 
stroys one  part,  tte  Inference  generally  is 
that  he  Intended  to  revoke  the  will ;  but 
the  strength  of  the  presumption  will  depend 
much  on  the  drcnmstances.  Thus,  if  he  de- 
stroys the  only  copy  in  his  possession,  an  in- 
tent to  revoke  Is  very  strongly  to  be  presum- 
ed; but  if  he  was  possessed  of  both  copies 
and  destroys  but  one,  it  is  weatcer;  and  If  he 
alters  one  and  then  destroys  It,  retaining  the 
other  entire,  the  presumption  has  been  said 
still  to  hold,  though  more  faintly;  but  the 
contrary  also  has  been  asserted."  2  Gr.  Kv. 
S  682.  "This  class  of  presumptions  embraces 
all  the  connections  and  relations  between  the 
facts  proved  and  the  hypothesis  stated  and 
defended,  whether  they  are  mechanical  and 
physical,  or  of  a  purely  moral  nature.  It  to 
that  which  prevails  In  the  ordinary  affairs  of 
life,  namely,  the  process  of  ascertaining  one 
fact  from  the  existence  of  another,  without 
the  aid  of  any  rule  of  law;  and  therefore  it 
falls  within  the  exclusive  province  of  the 
Jury,  who  are  bound  to  find  according  to  the 
truth.  ♦  •  •  They  are  usually  aided  In 
their  labors  by  the  advice  and  instructions  of 
the  Judge,  more  or  less  strongly  urged  at  his 
discretion;  but  tlie  whole  matter  Is  free  be- 
fore them,  unembarrassed  by  any  considera- 
tions of  policy  or  convenience,  and  unlimited 
by  any  boundaries  but  those  of  'truth,  to  be 
decided  by  themselves,  according  to  the  con- 
victions of  their  own  understandings."  1  Gr. 
Ev.  i  48.  When  it  is  said  that  a  presump- 
tion of  Intent  to  revoke  arises  from  the  tes- 
tator's act  of  destroying  that  copy  of  a  will 
executed  in  duplicate  which  is  within  his 
reach.  It  is  not  to  be  Inferred  that  a  presump- 
tion Juris  et  de  jure  Is  meant.  The  presump- 
tion referred  to  Is  not  an  irrebuttable  conclu- 
sion of  law.  It  Is  a  mere  Inference  of  fact. 
That  a  man  Intends  the  usual  and  ordinary 
consequences  of  his  acts  is  a  fact  so  well 
known  that  such  Intent  Is  Inferred  from  the 
common  knowledge  of  the  ordinary  way  in 
which  desire  compels  accomplishment,  but  the 
rule  is  not  universal.  Notwithstanding  its 
existence,  other  facts  may  appear  which  out- 
weigh this  fact  so  commonly  known.  Neither 
by  statute  nor  by  common  law  has  this  pre- 
sumption of  Intent  been  made  a  preferred 
class  of  evidence  to  be  received  to  the  ex- 
clusion of  other  evidence  on  the  same  Issna 
As  has  been  said  of  the  presumption  in  favor 
of  a  will  executed  according  to  the  forms  of 
law,  "it  l8  a  presumption  of  fact,  and  not 
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of  law."  Bdgerly  ▼.  Edgerly,  73  N.  H.  40T, 
62  AO.  716. 

From  the  facts  surrountUng  tbe  execntlon 
of  the  two  documentB  by  tbe  deceased,  it 
could  be  found  that  she  Intended  them  for 
duplicate  wlUa,  and  that  she  understood  that 
the  copy  left  with  her  neighbor  would  con- 
tUrue  to  be  her  will,  no  matter  What  was 
don^  with  tlie  copy  she  herself  retained. 
There  is  no  evidence  (other  than  by  way  of 
presumption)  that  the  testatrix  ever  had  a 
different  undeistanding.  It  is  true  that  there 
was  evidence  that  at  the  time  she  destroyed 
the  copy  of  tbe  will  In  her  possession  she 
said  she  did  not  like  it  and  would  not  have 
it  Undoubtedly,  this  was  Bu£3cient  evidence 
to  support  a  finding  that  she  intended  to  re- 
voke her  will,  but  It  was  not  a  preferred 
class  of  evidence  of  Intent.  Taken  in  connec- 
tion with  the  evidence  of  her  understanding 
as  to  the  force  and  effect  of  the  other  copy, 
and  considering  the  fact  that  she  allowed  that 
copy  to  continue  in  the  custody  of  her  near 
neighbor  and  friend  for  five  years  after  tbe 
destruction  of  the  copy  she  herself  had,  the 
evidence  of  Intent  to  revoke  the  existing  copy 
is  of  a  dubious  sort ;  that  Is,  there  are  facts 
in  evidence  from  which  different  inferences 
may  be  drawn.  "He  does  not  revoke  it  If  he 
does  not  treat  it  as  being  valid  at  the  time 
when  he  sets  about  to  destroy  it"  Giles  v. 
Warren,  L.  R.  2  P.  D.  401.  The  same  prin- 
ciple Is  Involved  here.  She  did  not  revoke 
the  will  if  she  understood  that  the  destruc- 
tion of  the  copy  in  her  possession  left  the 
other  copy  in  force.  "The  mere  physical  act 
of  destruction  is  Itself  equivocal,  and  may  be 
deprived  of  all  rev(*ing  eflSoacy  by  explana- 
tory evidence.  Indicating  the  animus  revo- 
candi  to  be  wanting."  1  Jar.  Wilis,  'lao. 
Her  intent  t>eing  an  essential  part  of  a  valid 
revocation,  and  the  act  of  cancellation  and 
the  accompanying  words  not  being  a  prefer- 
red class  of  evidence  on  the  question  of  In- 
tent, the  question  is:  How  far  her  then  pres- 
ent purpose  or  state  of  mind  may  be  shown 
by  her  subsequent  declarations  upon  the  same 
subject? 

Two  theories  for  the  admission  of  the  tes- 
tator's declarations  touching  his  will  have 
1>een  advanced.  The  first  is  that  they  con- 
stitute an  exception  to  the  hearsay  rule.  This 
theory  has  been  applied  in  a  limited  way  in 
this  state.  Lane  v.  Hill,  68  N.  H.  275,  44  Atl. 
393,  73  Am.  St.  Rep.  591.  The  second  theory 
is  that  the  declarations  show  present  state 
of  mind,  that  on  the  doctrine  of  continuity 
the  past  state  of  mind  can  be  inferred  from 
the  present  one,  and  that  the  past  act  may 
be  Inferred  from  the  state  of  mind  at  the 
time  the  act  was  done.  3  Wig.  Ev.  8  1736. 
The  latter  theory  is  contrary  to  the  recent 
decision  of  this  court  Stevens  v.  Stevens, 
72  N.  H.  360,  56  Atl.  916.  Outside  this  state 
the  question  has  been  considered  in  many 
Jurisdictions,  and  radically  different  results 
have  l>een  reached.  Throckmorton  v.  Holt, 
180  U.  S.  662,  21   Sup.  Ct  474,  45  L.  Ed. 


663.  The  considerations  Influencing  tbe 
courts  liave  seemed  to  be  largely  those  of 
policy,  and  few  of  tbe  results  can  be  Justified 
in  their  entirety  upon  any  scientific  theory  of 
wliat  is  admissible  evidence.  Thus»  in  our 
own  case  of  Lane  t.  Hill,  supra,  the  excepted 
hearsay  as  far  as  it  relates  to  the  formal 
acts  of  execution  or  revocation  is  said  to  be 
admissible,  but  only  in  corroboration  of  "di- 
rect evidence"  bearing  on  the  fact  in  issue. 
How  much  direct  evidence  there  must  be  to 
furnish  a  support  for  this  testimony,  whether 
the  direct  evidence  may  be  contradicted  and 
overborne  by  this  excepted  hearsay,  or 
whether  this  class  of  evidence  is  to  be  used 
only  by  the  producer  of  "direct  evidence" 
tending  to  support  his  contention,  are  ques- 
tions not  answered  nor  considered  In  that 
case.  Nor  ia  it  necessary  to  consider  them 
here,  for  the  issue  is  as  to  intent  only,  and 
"the  tormallties  prescribed  by  law"  are  not 
involved.  There  is  h<>re  no  attempt  to  sul>- 
stitute  tbe  testator's  understanding  for  tbe 
acts  which  tbe  statute  demands,  as  there 
was  in  Hoitt  V.  Holtt,  63  N.  H.  475.  3  AU 
604,  SR  Am.  Rep.  530,  and  Stevens  v.  Stevens, 
72  N.  H.  360,  56  Atl.  916.  That 'the  formal 
act  essential  to  a  revocation  was  performed 
is  admitted.  Tbe  issue  is  as  to  tbe  intent 
with  which  the  act  was  done.  The  illustra- 
tion used  in  La^e  v.  Hill,  supra,  goes  far 
beyond  what  is  required  to  make  this  evi- 
dence admissible.  "If  the.  issue  were  wheth- 
er a  will  duly  executed  were  a  forged  or  gen- 
uine will,  and  the  evidence  were  evenly  bal- 
anced, would  not  evidence  that  the  supposed 
will  remained  in  the  testator's  possession, 
that  be  was  seen  to  examine  it,  that  he  spoke 
of  it  as  his  will,  be  of  the  highest  moral  con- 
vincing force  in  favor  of  the  will?  No  logi- 
cal reason  appears  why  such  should  not  be 
legal  evidence."  So  far  as  tbe  present  case 
differs  from  tbe  foregoing  illustration,  it  is 
stronger  for  the  admission  of  the  evidence. 
There  "an  inference  was  required  from  the 
subsequent  state  of  mind  to  the  prior  act, 
while  here  tbe  Inference  is  merely  from  the 
subsequent  to  the  prior  state  of  mind."  8 
Wig.  Ev.  8  1737;  Curtice  v.  Dixon,  74  N. 
H.  386,  397,  08  AU.  587. 

While  tbe  limitations  put  upon  tbe  use  of 
this  class  of  evidence  may  not  he  wholly 
satisfactory  or  entirely  definite,  they  have 
been  sufficiently  established  to  sustain  the 
ruling  of  the  superior  court  The  declara- 
tions were  admitted  solely  for  the  purpose 
of  showing  the  intent  of  the  testatrix  when 
she  destroyed  the  copy  of  the  will  in  b^r 
possession.  "Tbe  state  of  mind  of  a  testa- 
trix before  and  after  cancellation  of  a  will 
being  relevant  In  inferring  the  intent  at  the 
time  of  cancellation,  the  testator's  declara- 
tions I>efore  and  after  revocation  are  evi- 
dence of  his  state  of  mind  at  those  times." 
3  Wig.  Ev.  i  1737,  note  3;  Pickens  v.  Davis, 
134  Mass.  252,  45  Am.  Rep.  322.  Much  that 
has  been  said  in  argument  and  in  the  cases 
relied  upon  by  counsel,  as  to  the  policy  of  the 
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law  requiring  certain  formalities  to  guard 
against  frauds  In  tbe  matter  of  wills  of  de- 
ceased persons,  Is  wide  of  the  mark.  It  Is 
true  that  the  execntlou  of  a  will  is  surround- 
ed by  statutory  formalities,  and  bo  is  a  writ- 
ten revocation  of  a  will.  Pub.  St  1901,  e. 
186,  I  14.  But  there  are  other  methods  of 
revocation,  recognized  by  the  Legislature  as 
valid,  proof  of  which  Is  still  left  to  be  made 
under  the  ordinary  rules  of  evidence.  For 
example.  In  the  present  case  proof  that  one 
copy  of  the  will  was  destroyed  by  the  testa- 
trix, and  that  the  act  was  accompanied  by 
words  indicating  a  revocatory  Intent,  rest- 
ed entirely  upon  the  uncorroborated  oral  tes- 
timony of  one  person.  If  the  controversy 
related  to  some  other  subject,  the_  evidence 
now  objected  to  would  plainly  be  admissible 
under  the  law  of  this  state.  Eeefe  v.  Rail- 
road, 75  N.  H. ,  71  AtL  879.    The  original 

statute  of  frauds  (29  Car.  II,  c.  8, 1  6),' from 
which  our  statute  (Fob.  St  1901,  c.  186,  S  14) 
Is  copied,  "has  not  been  construed  so  strictly 
as  to  exclude  all  evidence  tending  to  show 
quo  anlmo  the  act  was  done,  which  Is  a  con- 
clusion to  be  drawn  by  a  court  or  Jury  from 
all  the  circumstances."    1  Jar.  Wills,  *130. 

It  is  urged  that  the  case  for  the  adminis- 
tratrix rests  upon  fraud — that  she  seeks  to 
show  that  the  testatrix  attempted  to  deceive 
her  heirs  at  law.  The  point  of  view  from 
which  this  argument  is  advanced  is  one  not 
tmfrequently  assumed  by  prospective  heirs 
who  regard  the  estate  of  an  aged  relative  as 
already  their  lawful  property.  Much  stress 
Is  laid  upon  the  utterance  of  the  court  In 
Meeker  v.  Boylan,  28  N.  J.  Law,  274,  276, 
283;  but  an  examination  of  the  argument 
there  advanced  shows  that  it  makes  against 
as  well  as  for  tbe  position  of  the  contestants. 
The  devisor  "may,  to  secure  his  own  peace 
and  comfort  during  life,  •  •  •  conceal 
the  nature  of  his  testamentary  depositions, 
and  make  statements  calculated  and  Intended 
to  deceive  those  with  whom  he  is  conversing. 
He  is  neither  under  the  sanctity  of  an  oath 
nor  the  strong  bond  of  self-interest  to  secure 
his  adherence  to  the  truth."  So  here,  the  tes- 
tatrix may  well  have  intended  to  dispose  of 
the  entreaties  of  Importunate  heirs  by  a  pre- 
tended destruction  of  her  will.  The  declara- 
tions which  were  excepted  to  have  a  differ- 
ent trend.  The  conversation  with  Mrs.  Noyes 
"has  all  the  evidences  of  sincerity  and  reality 
about  It,  which  might  be  looked  for  where 
the  object  was  not  merely  to  parry  or  evade 
a  disagreeable  subject  or  baffle  Impertinent 
curiosity.  •  •  •  Here  Is  that  fullness  of 
detail,  and  reference  to  persons  and  events, 
and  also  speculations  of  the  probable  conduct 


of  those  opposed  to  the  will,  as  gives  it  all 
the  appearance  of  reality  and  attests  its 
genuineness  and  sincerity."  McBetb  ▼.  Mc- 
Beth,  11  Ala.  596,  602;  McDonald  t.  Mc- 
Donald, 142  Ind.  65,  41  N.  E.  836.  But  these 
considerations  seem  logically  to  go  only  to 
the  weight  of  the  evidence.  As  was  said  In 
Collagan  v.  Bums,  57  Me.  449:  "The  decla- 
rations of  the  testator  may  have  been  false 
and  uttered  to  deceive,  or,  being  true,  they 
may  have  been  misunderstood,  in  whole  or  in 
part  from  inattention.  They  may  have  been 
mlsrecollected  from  forgetfnlness,  or  mlsre- 
ported  from  design;  but  all  this  affects  the 
degree  of  credit  to  be  given  the  testimony, 
not  its  admissibility.  It  shows  that  caution 
should  be  used  In  weighing  it  not  that  it 
should  be  excluded.  The  exclusion  of  evi- 
dence, relevant  and  material,  from  the  fear 
that  It  may  not  receive  Its  Just  degree  of 
credence,  la  tbe  rude  resort  of  barbarism. 
Civilization  hears,  weighs,  examines,  com- 
pares, and  then  decides." 

The  objection  now  made  to  the  testimony 
of  Dr.  Danforth,  on  the  ground  that  the  dec- 
laration testified  to  does  not  relate  to  the 
win,  comes  too  late.  When  this  evidence 
was  Introduced,  the  presiding  Justice  caution- 
ed counsel  that  the  ground  of  objection 
should  be  stated  speclflcally.  Not  only  was 
there  a  failure  to  then  state  this  ground,  but 
counsel  said  that  he  had  no  ground  other 
than  those  already  stated.  The  objection  was 
waived. 

There  was  no  error  In  refusing  to  direct 
a  verdict  for  the  contestant  upon  the  Issue 
of  revocation.  "Whenever  facts  that  would 
sustain  the  will  are  put  In  evidence,  together 
with  other  facts  from  which  an  inference  un- 
favorable to  Its  validity  may  be  dravm,  the 
question  of  whether  the  unfavorable  infer- 
ence should  be  drawn,  and.  If  so,  whether  it 
has  been  rebutted,  are  both  questions  of 
fact"  Edgerly  v.  Edgerly,  78  N.  H.  407,  408, 
62  Atl.  716.  The  evidence  warranted  a  find- 
ing that  the  testatrix  executed  duplicate 
wills,  and  that  she  did  not  intend  to  cancel 
the  copy  held  by  Mrs.  Noyes  by  the  destruc- 
tion of  the  copy  in  her  own  possession. 

Tlie  refusal  to  submit  to  the  Jury  the  spe- 
cial question  whether  the  second  draft  of  the 
will  was  Intended  as  a  substitute  for  the  first 
raises  no  question  of  law.  The  issue  framed 
and  tried  was  whether  the  testatrix  had  re- 
voked her  will.  Whether  certain  facts  which 
might  be  material  on  that  issue  should  or 
should  not  be  specially  found  by  venllct  of 
the  Jury  was  for  the  presiding  Justice  to  de- 
termine. 

Exceptions  overruled.    All  concur. 
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BABBER  T.  BABBKR  at  «Lt 

(Sapreme  Coart  of   Rhode   Island.     Jan.   2B, 
1906.) 

L    Tbttsib  (I  284*)— MAHAOKMUfT  ov  Txnsc 

Pbopebtt— Loss  or  Pbofebtt. 

Where  tmst  property  is  lost  or  accidentally 
destroyed,  without  cross  fraud  or  neglect  o{  the 
trastc*,  be  is  only  liabl*  for  the  loss. 

[Bd.  Note.— For  other  eases, 'see  Tmsts,  Cent 
DiV  i  340:  Ute.  Di(.  {  234.*] 

&  TRrSTB   (I    182*)  —  MANAQXKXira  OF  Tbubt 

Pkofkbtt— ITbx  or  Pbopkrtt. 

Where  a  trustee  took  personal  property  as 
•  necessai7  part  of  the  trust  estate,  consisting 
of  a  fftrm,  and  used  the  same  in  the  manage- 
ment of  the  farm,  and  there  was  no  evidence 
tliat  he  made  any  profit  from  the  use  of  the 
property,  or  tliat  be  neglected  to  accept  any 
opportunity  for  its  profitable  use,  or  that  he 
neglected  to  keep  it  In  as  good  condition  as  when 
he  received  it,  the  restoration  of  the  property 
and  the  payment  of  the  legal  rate  of  interest  for 
Its  use  was  a  sufictent  fulflllment  of  his  duty  as 
trustee. 

[Ed.  Note.— For  other  cases,  see  Tmsts,  Cent 
Dig.  I  236;  Dec.  Dig.  I  182.*] 
8.  Appbal   awd   Ekkob   d   1022«>— Rivncw- 

QtrcanoRB  or  Fact. 

A  master's  finding  on  conflicting  testimonT, 
•pprored  by  tlie  trial  court,  will  not  be  disturb- 
ed  on  appeal. 

rBd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  I  4016;  Dec.  Dig.  |  1022.*] 

Appeal  from  Superior  Court,  Washington 
County;    Charles  C.  Mumford,  Judge. 

Action  by  William  B.  Barber  against  Wal- 
tor  D.  Barber  and  another.  From  a  decree 
for  plaintur,  defendants  appeal.     Modified. 

Lyman  ft  McDonnell,  for  appellant  Walter 
D.  Barber.    Frederick  0.  Olney,  for  appellee. 

PER  CURIAM.  We  are  of  the  opinion 
that  the  principle  upon  which  the  item  of 
$1,426  was  allowed  by  the  superior  court  for 
use  of  a  pair  of  horses,  team,  wagon,  and 
harnesses  for  4  years  8  months  and  13  days, 
on  the  basis  of  a  letting  and  hiring  at  the 
rate  of  $1  per  day  for  1,336  days,  and  at  the 
rat«»  of  50  cents  per  day  for  the  remainder  of 
the  time,  is  not  warranted  by  the  evidence. 
It  was  not  a  letting  and  hiring  in  the  ordi- 
nary sense  of  fhe  terms.  Walter  D.  Barber, 
the  defendant,  tootc  this  property,  together 
with  all  the  other  farm  property,  as  a  neces- 
sary part  of  the  same  for  use  in  tbe  manage- 
ment of  the  farm.  It  Is  not  in  evidence  that 
be  did  in  fact  make  any  such  profit  from  the 
nse  of  this  pair  of  horses,  team,  wagon,  and 
harnesses  as  would  Justify  such  a  charge, 
or  that  be  had,  and  neglected  to  accept,  any 
opportunity  for  sncb  profitable  use.  In  the 
absence  of  any  sticb  evidence,  and  In  view 
of  the  fact  that  he  fed  and  kept  up  the  hors- 
es, ftc.,  in  fair  condition,  so  that  he  returned 
them  to  tbe  complainant  in-  substantially 
as  good  condition  as  when  be  received  them, 
barring  Inevitable  depreciation  from  in- 
creased age,  and  inasmuch  as  tbe  value  at 
tbe  time  of  their  transfer  to  him  In  1904 


was  placed  by  the  complainant  at  $500,  w« 
think  it  would  be  more  reasonable  to  diarge 
him  for  tbe  nse  of  them  at  the  rate  of  6 
per  centnm  per  annum  on  the  capital  sum 
of  $500  for  the  whole  period  during  which 
be  had  possession,  to  wit,  from  January  S, 
1904,  to  October  21,  1908 — 4  years  9  months 
and  18  days — amounting  to  $144. , 

There  is  no  sufficient  evidence  to  show 
that  the  defendant  was  guilty  of  any  waste 
or  neglect  in  the  care  of  this  property. 
Even  If  he  had  totally  lost  the  same,  or  it 
had  been  accidently  destroyed  without  gross 
fraud  or  neglect,  he  would  only  have  been 
required  as  a  trustee  to  make  good  the  loss. 
We  think  that  the  restoration  of  the  prop- 
erty and  the  payment  of  the  legal  rate  of 
interest  for  its  nse  is  a  sufficient  fulfillment 
of  bis  duty  as  a  trustee. 

As  to  the  price  charged  the  defendant  for 
tbe  various  kinds  and  quantities  of  tbe  wood 
cut  upon  the  premises,  there  was  much  Vari- 
ation and  conflict  in  the  testimony  of  the 
numerous  witnesses.  The  matter  has  been 
before  the  superior  court  twice,  and  that 
court  has  twice  refused  to  disturb  the  mus- 
ter's findings.  We  do  not  regard  those'  find- 
ings as  so  clearly  against  tbe  evidence  that 
we  should  disturb  them.  We  are  further 
of  the  opinion  that  tbe  distribution  of  costs 
between  the  parties,  by  the  decree  appealed 
from,  was  a  reasonable  and  fair  distribu- 
tion, and  we  decline  to  amend  the  decree  In 
that  respect 

We  therefore  find  that  the  defendant  Wal- 
ter D.  Barber  should  not  have  been  charged 
with  the  sums  of  $1336  and  $00,  amouutlug 
to  the  sum  of  $1,426,  as  found  by  the  supe- 
rior court,  but  that  be  should  be  charged 
with  the  sum  of  $1-14.  This  leaves  a  bal- 
ance in  favor  of  this  defendant  on  those  two 
items  of  $1,282.  As  tbe  "second"  paragraph 
of  tbe  decree  finds  tbls  defendant  liable  to 
tbe  complainant  in  tbe  sum  of  $858.30,  the 
final  balance  found  in  favor  of  this  defend- 
ant against  tbe  complainant  amounts  to 
$423.70. 

The  parties  may  prepare  and  present  a 
draft  of  a  decree,  modifying  tbe  decree  ap- 
pealed from  so  as  to  accord  with  tbe  fore- 
going. 


(2t  R.  L  S58) 
PROBATE  COURT  OF  CUMBERLAND  ▼. 

FITZ-SIMON  et  al. 

(Supreme  Court  of  Rhode  Island.    Dec.  29, 190S> 

On  Rehearing,  Jan.  13,  1909.) 

L  PI.EADINO  (I  173*)—R«PIJCATI0K— Form- 
Conclusion. 

A  declaration  in  an  action  on  the  bond  of 
an  executor  alleged  that  the  executor  had  been 
found  Kuilty  of  unfaithful  administration.  The 
plea  alleged  that  plaintilf,  as  creditor,  had  not 
procured  a  final  decree  of  the  probate  court  ad- 
judging the  executor  guilty  of  unfaithful  admin- 
istration. ,Tfae  replication  alleged  that  plaintiff 
had  procured  a  final  decree  of  the  superior  court 
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adjudging  the  executor  cuilty  of  iinfalthful  ad- 
ministration, that  a  certified  copy  of  the  decree 
bad  been  transmitted  to  the  piopate  court,  and 
that  the  decree  was  still  in  force.  Held,  that 
the  repUcation  contained  new  matter  and  stated, 
by  way  of  new  assignment,  that  though  plain- 
tiff ha4  not  procured  a  final  decree  of  the  pro- 
bate court  against  the  executor  for  unfaithful 
administration,  he  had  procured  such  a  decree 
in  the  superior  court,  and  properly  concluded 
with  a  verification. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §  340;  Dec.  Dig.  §  17a»] 

2.  Pleading  (J  173*)— Replication— Form— 
Conclusion — Matters  of  Recobd. 

Since  matters  of  record  are  not  to  be  tried 
by  a  jury,  a  replication  relating  thereto  should 
not  conclude  to  the  country. 

[Ed.  Note. — ^For  other  cases,  see  Pleading, 
Cent.  Dig.  §  340;  Dec.  Dig.  f  173.*] 

3.  Judgment  (8  487*)— Oollatebal  Attack- 
Cause  OF  Action. 

Where  the  creditor  of  an  estate,  suing  on 
the  bond  of  an  executor  for  unfaithful  admin- 
istration, complied  with  Court  and  Practice  Act 
1005,  §  1027,  and  showed  that  his  claim  had 
been  filed,  that  the  claim  had  been  disallowed 
by  the  executor,  and  that  the  decree  of  unfaith- 
fnl  administration  had  been  entered,  because 
the  executor  had  not  disallowed  the  claim  with- 
in the  statutory  time  and  had  not  paid  it  within 
a  reasonable  time,  the  executor  and  the  sureties 
could  not  attack  the  decree  by  attempting  to 
show  a  disallowance  of  the  claim  on  newly^  dis- 
covered evidence,  for  the  executor,  if  aggrieved 
and  entitled  to  a  revision  of  the  decree  on  the 
ground  of  newly  discovered  evidence,  was  requir- 
ed to  proceed  by  petition,  pursuant  to  section 
473. 

['EA.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  S  921 ;  Dec  Dig.  i  487.*] 

4.  Judgment  (8  19©*)— Non  Obstante  Vkbe- 
DiCTo — Immaterial  Issue. 

Where  parties  are  compelled  to  proceed  to 
trial  on  immaterial  issues,  judgment  must  be 
rendered  for  plaintiff  notwithstanding  any  ver- 
dict that  may  be  rendered  by  the  jury  on  such 
issues. 

[Eld.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  {  368;  Dec.  Dig.  §  199.*] 

5.  APPEAt  and  Ebbob  (§  78*)— Obdebs  Re- 
viewable. 

Where  the  ruling  of  the  superior  court  on 
demurrers  to  the  pleadings  was  such  that,  if 
complied  with,  it  would  result  in  submitting  to 
the  jury  an  immaterial  issue,  the  ruling  was  de- 
cisive and  reviewable,  before  proceeding  further 
in  the  suit,  on  bill  of  exceptions  raising  the 
question  of  law  by  referring  to  the  pleadings  in- 
volved in  the  exception  to  the  ruling. 

[E!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  464r-468 ;  Dec.  Dig.  {  78.*] 

On  Motion  for  Reargument 

6.  EJxECUTORs  and  Administrators  (I  537*)— 
Management  of  Est-\te — Unfaithful  Ad- 
ministration-Statutes. 

Where  a  decree  of  unfaithful  administra- 
tion for  nondisallowance  and  nonpayment  of  a 
daim  against  the  estate  has  been  entered  against 
the  executor,  the  time  within  which  the  executor 
may  disallow  a  claim  on  the  ground  of  newly 
discovered  evidence,  before  p.nyment,  under  Court 
and  Practice  Act  1905.  i  886.  when  no  such 
decree  has  been  entered  against  Bim,  is  imma- 
terial In  an  action  on  the  executor's  bond. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  i  537.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  William  H. 
Sweetland,  Presiding  Justice. 


Action  by  the  Probate  Court  of  Cumt>er- 
land,  for  the  benefit  of  Margaret  Fltz-Slmon, 
agEilnBt  Vincent  Fits-Simon  and  others.  The 
superior  court  overruled  and  sustained  cer- 
tain demurrers,  and  plaintifl  brings  excep- 
tions. Exceptions  sustained,  and  cause  re- 
mitted to  the  superior  court  for  further  pro- 
ceedings,     gee,  also,  28  R.  I.  555,  68  Atl.  431. 

James  Harris  and  Frederic  A.  Greene,  for 
plaintiff.  Bassett  &  Raymond  (Russell  W. 
Richmond,  of  counsel),  for  defendants. 

DUBOIS,  J.  This  Is  a  bill  of  exceptions 
to  the  decision  of  the  presiding  Justice  of  the 
superior  court  overruling  the  plaintiff's  de- 
murrer to  the  defendants'  rejoinder  to  the 
replications  of  the  plaintiff  to  the  defend- 
ants' first  and  second  pleas,  and  sustaining 
the  defendants'  demurrer  to  the  plaintiffs  re- 
plication to  the  defendants'  third  plea.  The 
defendants  have  filed  their  motion  to  dismiss 
said  bin  of  exceptions  upon  the  following 
grounds:  "(1)  Because  the  exception  Is  not 
to  any  ruling,  decision,  or  finding  of  the  court 
In  an  action  heard  on  Its  merits  wherein  and 
whereby  the  plaintiff  was  aggrieved.  (2)  Be- 
cause the  bill  of  exceptions  Is  prematurely 
brought  (3)  Because  the  bill  of  exceptions 
does  not  state  separately  and  clearly  any 
finding  of  the  court  upon  any  Issue  of  fact 
or  upon  any  Issue  of  law  by  which  the  plain- 
tiff deems  himself  aggrieved." 

It  appears  that  James  A.  Fltz-Slmon  died 
In  Cumberland,  R.  I.,  on  the  26th  day  of  Sq>- 
tember,  A.  D.  1905,  leaving  a  wlU  in  which 
the  defendant  Vincent  A.  Fltz-Slmon  Is  nam- 
ed as  executor.  Said  will  was  duly  probated 
by  the  court  of  probate  of  the  town  of  Cum- 
berland, and  said  Vincent  A.  Fltz-Slmon  qual- 
ified as  executor,  and  gave  notice  of  his  ap- 
pointment as  such  on  the  17th  and  24tb 
days  of  Novemt>er  and  on  the  1st  day  of  De- 
cember, 1005.  Within  one  year  from  tlie  date 
of  the  first  publication  of  the  notice  of  the 
appointment  of  said  executor,  the  above- 
named  Margaret  Fitz-Simon  filed  her  claim 
against  the  estate  of  said  James  A.  Fltz- 
Simon  in  the  office  of  the  clerk  of  the  pro- 
bate court  of  said  town  of  Cumberland,  and 
said  executor  failed  to  disallow  or  pay  said 
claim  within  30  days  from  the  expiration  of 
said  one  year  from  said  first  publication. 
Thereupon  said  Margaret  Fltz-Slmon  filed  in 
said  court  of  probate  her  petition  praying 
that  said  executor  be  adjudged  guilty  of  un- 
faithful administration,  which  was,  after 
hearing  In  said  court  of  probate,  denied  and 
dismissed,  and  from  said  decision  of  said 
court  of  probate  the  said  Margaret  Fitz- 
Simon  appealed  to  the  superior  court,  and 
upon  hearing  in  said  superior  court  said'  ex- 
ecutor was  adjudged  guilty  of  unfaithful  ad- 
ministration as  executor  of  the  will  of  said 
James  A.  Fitz-Simon.  To  the  decision  of 
said  superior  court  said  Vincent  A.  Fitz- 
Simon  claimed  exceptions,  which  said  excep- 


"•'■r  D•^er  cases  see  same  topic  and  section  NUHBBR  In  Dec.  &  Am.  Digs.  pVl  to  date,  A  Reporter  Indar** 


Digitized  by^OOQlC 


U.  L) 


PROBATE  COURT  v.  FITZ-SIMON. 


643 


tlons  were  ov^niled  by  this  court  (see  28  R. 
I.  555,  68  Atl.  431),  and  said  cause  was  remit- 
ted to  the  superior  court,  with  directions  to 
enter  a  decree  in  accordance  with  Its  deci- 
sion. A  decree  was  entered,  adjudging  said 
Vincent  A.  Fitz-Simon  guilty  of  unfaltliful 
administration,  and  a  copy  of  the  same  was 
transmitted  to  the  court  of  probate  of  the 
town  of  Cumberland,  and  said  decree  is  still 
in  full  force  and  has  never  been  reversed  or 
annulled. 

After  the  entry  of  the  decree  of  unfaith- 
ful administration,  the  present  action  was 
brought  upon  the  bond  of  said  executor,  and 
to  the  declaration  the  defendants  pleaded: 
(1)  That  the  executor  liad  fully  administer- 
ed. (2)  That  the  executor  had  disallowed 
the  claim  of  said  Margaret  Fitz-Simon  before 
payment  upon  evidence  discovered  after  30 
days  after  the  expiration  of  six  months  from 
the  flrst  publication  by  the  executor  of  the 
notice  of  Ills  appointment.  (3)  That  the 
plaintiff  had  not  procured  a  final  decree  of 
the  probate  court  adjudging  the  defradant 
Vincent  A.  Fitz-Simon  guilty  of  unfaithful 
administration.  To  the  first  two  of  these 
pleas  the  plalnfiUI  replied  that  a  final  dedree' 
of  the  superior  court  tiad  l>een  entered  declar- 
ing the  defendant  Vincent  A.  Fitz-Simon  guil- 
ty of  unfaithful  administration,  and  that  a 
copy  of  this  decree  bad  been  sent  to  the  pro- 
bate court  according  to  law  and  duly  record- 
ed, and  that  said  decree  is  still  in  full  force. 
To  the  third  plea  the  plaintiff  replied  that 
the  final  decree  of  the  superior  court  had  been 
obtained  and  transmitted  to  the  probate 
coort  of  Cumberland  according  to  law,  and 
had  never  been  reversed,  annulled,  or  set 
aside.  To  the  replications  to  the  first  and 
second  pleas  the  defendant  filed  a  rejoinder, 
setting  up  that  since  the  filing  of  the  plain- 
tiff's petition,  and  the  decree  thereon  adjudg- 
ing Vincent  A.  Fltz-Slmon  guilty  of  unfaith- 
ful administration,  said  Flt»-Slmon  had  dis- 
covered new  evidence  which  warranted,  and 
still  warrants,  him  in  disallowing  said  claim. 
The  plaintiff  demurred  to  this  rejoinder  on 
the  ground  that  said  r^olnder  and  the  mat- 
ters therein  contained  were  not  sufficient  In 
law  to  preclude  the  plaintiff  from  having  and 
maintaining  her  aforesaid  action.  The  de- 
fendants demurred  to  the  plaintiff's  replica- 
tion to  the  defendants'  third  plea  on  the 
grounds  (1)  that  said  replication  contains  no 
new  matter  and  concludes  with  a  verifica- 
tion; (2)  that  said  replication  ought  to  con- 
clude to  the  country.  Instead  of  with  a  verifi- 
cation ;  (3)  that  It  does  not  appear  in  and  by 
said  replication  that  said  final  decree  of  the 
probate  court  of  Pawtucket  was  entered  be- 
fore the  commencement  of  this  action. 

The  allegation  lif  the  plaintiff's  declara- 
tion, to  which  the  defendants'  third  plea  re- 
lates, reads  as  follows:  "And  the  plaintiff 
further  avers  that  the  said  Vincent  A.  Fltz- 
Slmon  has  been  found  to  be  guilty  of  unfalth- 
fnl  administration  as  executor  of  the  last 
will  and  testament  of  the  said  James  A.  Fitz-. 


Simian."  Tbe  deftodants'  third  plea  reads  as 
follows:  "And  the  defendants,  Vincent  A. 
Fltz-SUnon  and  William  McCusker,  by  their 
attorneys,  Bassett  &  Raymond  and  Claude  J. 
Famsworth,  come  and  defend  the  wrong  and 
injury,  when,  etc.,  and  crave  oyer  of  said 
supposed  writing  obligatory  in  said  plaintiff's 
declaration  set  forth,  and  it  is  read  to  them. 
They  also  crave  oyer  of  the  condition  of  said 
writing  obligatory,  and  it  is  read  to  them. 
And  they  say  that  they  ought  not  to  be  charg- 
ed with  said  debt  by  virtue  of  said  writing 
obligatory,  because  they  say  that  said  Mar- 
garet Fitz-Simon,  as  a  creditor  of  the  estate 
of  James  A.  Fltz-Slmoh,  has  not,  as  provided 
by  law,  procured  a  final  decree  of  the  probate 
court  of  the  town  of  Cumberland,  declaring 
that  said  Vincent  A.  Fitz-Simon  is  guilty  of 
unfaithful  administration  of  the  estate  of 
James  A.  Fltz-Slmon.  And  this  the  defend- 
ants are  ready  to  verify."  And  the  plaintiff's 
replication  thereto  is  of  the  tenor  following: 
"And  the  said  plaintiff,  as  to  the  said  plea  of 
the  said  defendants  by  them  thirdly  above 
pleaded,  salth  that  she,  the  plaintiff,  by  rea- 
son of  anything  by  the  said  defendants  in 
that  plea  alleged,  ought  not  to  be  barred 
from  ha^ng  and  maintaining  her  aforesaid 
action  thereof  against  the  said  defendants, 
because  she  says  that  she,  the  plaintiff,  has 
procured  a  final  decree  of  the  superior  court 
of  the  state  of  Rhode  Island  declaring  that 
said  Vincent  A.  Fitz-Simon  Is  guilty  of  un- 
faithful administration  of  the  estate  of 
James  A.  Fitz-Simon,  and  that  a  certified 
copy  of  said  final  decree  of  said  superior 
conrt  has  been  sent  and  transmitted  to  said 
probate  court  of  the  town  of  Cumberland  as 
by  law  provided,  and  has  been  duly  recorded 
by  said  probate  court  as  therein  directed. 
And  the  plaintiff  avers  that  said  decree  is  sttll 
in  full  force  and  has  never  been  reversed,  an- 
nulled, or  set  aside.  And  this  the  plaintiff  is 
ready  to  verify.  Wherefore  she  prays  Judg- 
ment and  her  damages  by  her  sustained  on 
occasion  of  the  nonperformance  of  said  writ- 
ing obligatory  in  her  declaration  mentioned, 
to  be  adjudged  to  her." 

The  defendants'  demurrer  should  have 
been  overruled.  The  plaintiff's  replication 
does  contain  new  matter,  and  states  in  ef- 
fect, by  way  of  new  assignment  that  although 
she  has  not  procured  a  final  decree  of  the 
probate  court  of  Cumberland  against  said 
Vincent  A.  Fltz-Slmon  for  unfaithful  admin- 
istration, as  in  said  plea  alleged,  she  has  pro- 
cured such  a  final  decree  of  the  superior 
court  of  the  state  of  Rhode  Island,  a  certified 
copy  of  which  decree  has  been  duly  recorded 
In  said  probate  court  according  to  law,  and 
that  said  decree  remains  in  full  force,  and 
this  properly  concludes  with  a  verification. 
The  second  ground  of  demurrer  is  untenable, 
because  matters  of  record  are  not  to  be  tried 
by  a  Jury,  and  therefore  the  pleadings  relat- 
ing to  the  same  should  not  conclude  to  the 
country ;  and  the  third  ground  of  demurrer 
should  have  been  overruled,  because  the  pro- 
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bate  court  of  Pawtndcet  has  nothing  to  do 
with  the  case. 

The  plaiDtilTB  demnrrer  to  the  defendants' 
rejoinder  should  have  been  Bustained,  because 
the  rejoinder  tenders  an  immaterial  issue,  to 
wit,  whether  the  defendant  Fitz-Simon  had 
discovered  new  eTidence  warranting  the  dis- 
allowance of  the  Terjr  claim  for  the-nondis- 
•Uowance  and  nonpayment  of  wtiich  he  had 
been  adjudged  guilty  of  unfaithful  admin- 
istration. The  matter  Is  res  Judicata,  and 
while  said  decree  exists  he  cannot  be  allowed 
to  attack  it  or  override  it  collaterally.  If 
the  parties  are  compelled  to  proceed  to  trial 
upon  such  Immaterial  issue,  Judgment  must 
be  rendered  for  the  plaintiff,  Irrespective  of 
or  notwithstanding  any  verdict  that  may  be 
rendered  by  the  Jury.  Under  Court  and  Prac- 
tice Act  190S,  i  1027,  aU  that  the  plaintiff 
need  show  is  "(1)  That  his  claim  has  been  du- 
ly filed;  (2)  that  his  claim  has  not  been  dis- 
allowed by  the  executor  or  admlnlstrato'r,  or 
has  been  established  by  commissioners  or  by 
judgment;  (3)  that  a  decree  of  nnfaithfal 
administration  has  been  entered  as  provided 
In  the  next  following  section,  and  if  the  es- 
tate be  insolvent,  be  shell  also  produce  a  copy 
of  the  order  of  distribution."  The  plaintiff 
has  complied  with  the  requirements  of  the 
statute,  but  the  defendants  seek  to  avoid 
the  effect  of  the  same  by  attempting  to  show 
■  disallowance  made  in  the  face  of  the  de- 
cree. This  the  defendants  cannot  be  per- 
mitted to  do.  If  the  defendant  Fltz-Slmon 
is  aggrieved  by  the  decree  of  the  superior 
court,  and  claims  that  he  is  entitled  to  a  re- 
Tlslon  thereof  by  reason  of  evidence  newly 
discovered  since  the  entry  thereof,  for  lack 
of  which  evidence  the  decision  which  culmi- 
nated in  said  decree  was  unfavorable  to  him, 
be  must  proceed  by  petition  filed  within  one 
year  after  the  entry  of  such  decree,  under 
the  provisions  of  C!ourt  and  Practice  Act 
1905,  t  473. 

It  thus  appears  that  the  ruling  of  the  su- 
perior court  was  such  that  if  complied  with. 
It  would  result  in  submitting  to  the  Jury  an 
immaterial  and  useless  Issue,  the  trial  of 
which  would  involve  an  unnecessary  and  use- 
less expenditure  of  time  and  money.  Such 
action  on  the  part  of  the  superior  court, 
changing  the  issue  to  one  not  Included  in  the 
statutory  requirements  hereinbefore  quoted. 
Is  not  preliminary,  but  decisive,  as  it  causes 
a  radical  change  in  the  suit  Itself,  and  an  ex- 
ception to  such  ruling  ought  to  be  heard  and 
determined  before  further  proceedings  are 
had  in  the  original  suit  The  bUl  of  excep- 
tions plainly  raises  the  question  of  law^  be- 
cause It  refers  to  the  pleadings  which  are  In- 
volved in  the  exception  taken. 

The  motion  to  dismiss  the  bill  of  exceptions 
npon  this  ground  Is  therefore  denied,  the 
plaintiff's  exceptions  to  the  rulings  of  the 
superior  court  in  overruling  her  demurrer 
and  In  sustaining  the  defendants'  demurrer 


are  sustained,  and  the  case  is  remitted  to  the 
superior  court  for  further  proceedings  In  se- 
cordance  herevrlth. 

On  Reargnment 

PER  CURIAM.  It  is  not  necessary  In  this 
case  to  consider  within  what  ];>erlod  an  execu- 
tor may  disallow  a  claim,  on  the  ground  of 
newly  discovered  evidence,  before  payment; 
under  the  provisions  of  Court  and  Practice 
Act  1905,  {  886,  when  no  decree  of  unfaith- 
ful administration  for  nondiBallowance  and 
nonpayment  of  such  dalm  has  been  entered 
against  him.  Such  Is  not  this  case,  but  ex- 
actly the  reverse. 

The  defendants'  motion  for  reargument 
must  be  denied. 


(ti  R.  L  tn) 
RHODE  ISIiAND  HOSPITAIi  TRUST  00. 
V.  TOWN  COUNCIIi  OP  WABr 
WICK  et  al. 

(Sapreme  Court   of  Rhode   Island.     Jan.   25, 

1909.) 

1.  PlBPITUITTES  (t  3*)— REMOTKNKSS  OF  GlITS 

TO  Chabities— <im  lOB  Impbovemknt  or 

BuBiAi.  Lot. 

A  legacy  to  a  town  council  to  be  held  by 
them  and  their  cnccesaora  in  office  in  perpetu^ 
trust  for  ornamenting  and  iceeping  in  repair  th« 
testator's  but7ing  ground,  though  creating  a 
private,  as  distinguished  from  a  charitable^ 
trust,  is  saved  from  the  rule  against  perpetnities 
by  Oen.  Laws  1896,  a  40,  |  36.  authorizing 
town  councils  to  receive  and  bold  funds  convey- 
ed to  them  for  ornamenting  or  keeping  in  re- 
pair burial  lots,  and  to  execute  sncb  tnista;  and 
the  fact  that  successive  town  councils  hav«  da> 
dined  to  act  does  not  invalidate  the  trust. 

[E^  Note.— For  other  cases,  see  PerpetaitieSt 
Cent.  Dig.  {  3 ;  Dec.  Dig.  I  3.*] 

2.  TbCSTS  (I  38*)— ACCKFTARCK  BT  TBUSTKB. 

Though  a  legacy  to  a  town  council  in  per- 
petual trust  for  the  repair  of  the  testator's  bar- 
ial  lot  is  authorized  by  6en.  Laws  1806,  c.  40,  f 
35,  the  court  has  no  power  to  compel  the  council 
to  accept  the  trust,  nor  to  bind  a  new  trustee 
to  act  in  their  place.  - 

IBi.  Note.— For  other  cases,  see  Trasts,  Cent. 
Dig.  {  54 ;  Dec.  Dig.  |  38.*] 

3.  BXECtJTOBS  AWD  AOUINISTBATOBB  (|  S03*)— 
DlSTBIBtJTlON  OF  ESTATE— MODB  OF  PAY- 
MENT—PATMEWT  INTO  COUBT. 

On  the  refusal  of  successive  town  councils 
to  accept  a  legacy  to  them,  to  be  held  In  perpet- 
ual trust  for  keeping  in  repair  the  testator's 
burial  lot,  the  executor  will  be  permitted  to  pay 
the  fund  Into  the  registry  of  the  court,  in  order 
that  he  may  settle  his" account  and  that  oppo^ 
tunity  may  he  afforded  to  the  town  council  with- 
in a  reasonable  time  to  accept  the  legacy. 

rE!d.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  I  1242 ;  Dec.  Dig.  | 
303.»] 

Case  Certified  from  Superior  Court,  Prov- 
idence and  Bristol  Counties;  WUlard  B.  Tan- 
ner, .Judge. 

Bill  by  the  Rhode  Island  Hospital  Trust 
Company,  as  executor,  against  the  Town 
Council  of  Warwick,  and  others.  Case  cer- 
tified from  the  Superior  Court  Decree  or- 
dered. 
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TQUnsbast  &  TlIIlnghaBt,  for  complain- 
ant. 

PER  CURIAM.  This  Is  a  bin  In  equity 
by  the  trust  company,  as  executor  of  the 
will  of  Henry  W.  Greene,  late  of  Warwick, 
(or  Instructions.  The  portions  of  the  bill 
material  to  this  Inquiry  read  as  follows: 

"Tour  orator,  the  Rhode  Island  Hospital 
Trust  Company,  a  corporation  created  by 
the  General  Assembly  of  this  state  of  Rhode 
Island  and  located  and  transacting  business 
In  the  city  of  Providence  therein,  comes  and 
shows  to  the  court: 

"(1)  That  Henry  Whitman  Greene,  late  of 
the  town  of  Warwick,  In  the  county  of  Kent, 
died  there  on  the  20th  day  of  January,  1897, 
leaving  a  last  will  and  testament,  which  has 
been  duly  admitted  to  probate  and  remains 
of  record  In  the  court  of  probate  of  said  town 
of  Warwick,  and  of  which  will  your  orator 
Is  the  duly  appointed  and  qualified  executor, 
and  a  full  copy  of  which  will  Is  hereto  an- 
nexed and  hereby  referred  to  as  a  part  of 
this  bill  of  complaint  as  If  fully  embodied 
herein. 

"(2)  Tliat  In  arid  by  paragraph  II  of  said 
wiU  the  said  testator  made  the  following 
bequest,  to  wit:  'II.  I  give  and  bequeath  to 
the  Town  Council  of  said  Warwick  the  sum 
of  Five  Hundred  (500)  dollars  to  be  held  by 
the  said  Town  Covncll  and  their  successors 
in  office  in  perpetual  trust,  to  apply  the  in- 
come of  said  sum  to  the  ornamenting  and 
keeping  In  repair  of  my  said  burylng-ground 
forever.'  But  said  town  council,  after  re- 
pe«ted  offers  from  your  orator  to  pay  the 
said  legacy  to  it,  and  repeated  requests  from 
your  orator  to  it  to  receive  and  accept  the 
said  legacy,  has  declined  and  still  does  de- 
cline to  accept  the  same. 

"(8)  That  the  widow  of  said  testator  has 
deceased,  and  your  orator,  as  executor  of 
said  will,  has  paid  all  o(  said  testator's  debts, 
and  all  of  the  other  legacies  of  his  said  will, 
except  the  legacy  aforesaid  to  said  town 
council,  and  Is  ready  and  anxious  to  render 
and  settle  with  the  court  of  probate  its  final 
account,  but. is  unable  to  do. so  without  the 
advice  and  Instruction  of  this  court  as  to 
what  disposition  to  make  of  said  legacy  so 
bequeathed  to  said  town  council  or  of  the 
fund  remaining  in  its  possession  represent- 
ing the  same." 

After  the  entry  of  a  decree  that  the  com- 
plainant's bin  be  taken  as  confessed  against 
each  of  the  defendants,  the  cause,  being 
ready  for  hearing  for  final  decree,  was  cer- 
tified to  this  court  under  the  provisions  of 
Court  and  Practice  Act  1905,  {  338. 

As  argued  by  counsel  for  complainant: 
'This  legacy  Is  plainly  a  private,  as  distin- 
guished from  a  public  or  charitable,  trust, 
and  but  for  Oen.  Laws  189C,  c.  40,  (  33, 
whl<^  reads  as  follows:  'Such  town  coun- 
cils may  take  and  bold  to  them  and  their 
successors  In  ofilce,  all  such  lands  within  their 


respective  towns,  as  shall  be  conveyed  to 
them  In  trust  for  burial  purposes,  and,  In 
like  manner,  may  receive  and*bold  all  funds 
that  shall  be  conveyed  to  them  for  the  pur- 
pose of  ornamenting  or  keeping  in  repair 
such  burial  lots  or  any  other  burial  lots 
within  their  rest>ective  towns,  and  execute 
said  trusts  In  accordance  with  the  terms 
contained  in  the  Instruments  of  conveyance' 
— would  be  clearly  void  for  perpetuity,  and 
would  fall  into  the  residue  and  go  to  the 
residuary  legatees,  or  be  distributed  as  in- 
testate to  the  next  of  kin ;  and  in  this  case 
it  matters  not  which,  as  these  are  here  the 
same  parties  defendant.  Kelly  v.  Nichols, 
17  R.  L  306,  21  Atl.  906 ;  Sherman  v.  Baker, 
20  R.  I.  446,  40  AU.  11,  40  L.  R.  A.  717.  And 
the  question  therefore  Is:  Does  the  statute 
save  it,  80  that  the  court  can,  by  tbe  ap- 
pointment of  a  new  trustee,  or  in  any  other 
way,  provide  for  its  administration;  the 
town  council  having  persistently  declined 
it,  and  there  being,  we  assume,  no  power 
short  of  the  General  Assembly  that  can  com- 
pel Its  acceptance,  however,  obligatory  would 
seem  to  be  its  duty,  both  towilrds  the  state 
and  towards  Its  town,  to  do  so." 

We  are  of  tbe  opinion  that  the  statute 
does  save  It.  Btit  in  the  present  condition 
of  the  law  we  have  neither  jwwer  to  com- 
pel the  town  council  to  accept  said  trust 
nor  to  appoint  a  new  trustee  to  act  in  their 
place.  As  the  statute  has  made  provision  for 
such  a  perpetual  trust,  a  testator  has  a  right 
to  avail  himself  of  such  provision  by  means 
of  a  legacy  to  a  town  council  for  such  uses 
In  his  last  will.  A  valid  trust  having  been 
created  by  the  will,  the  fact  that  the  trus- 
tee named  has  hitherto  declined  to  act  does 
not  Invalidate  the  trust.  Furthermore,  the 
fact  that  several  successive  town  councils 
of  the  town  of  Warwick  have  heretofore  de- 
clined to  accept  the  said  legacy  does  not 
preclude  the  possibility  tbat  tbe  present  or 
some  future  town  council  may  accept  said 
legacy  and  enter  upon  the  performance  of 
said  trust 

Considering  this  possibility,  and  tbe  in- 
ability of  the  complainant  to  settle  its  ac- 
count, we  are  of  the  opinion  that  the  pray- 
er of  the  complainant,  viz.,  "that  your  ora- 
tor may  be  permitted  to  bring  and  pay  the 
said  sum  of  money,  with  such  interest,  if 
any,  as  the  court  shall  adjudge  to  be  right- 
fully payable  thereon  or  in  respect  thereof, 
into  the  registry  of  the  court,"  should  be 
granted,  in  order  that  the  complainant  may 
be  permitted  to  settle  its  account  and  be  re- 
lieved from  further  responsibility  In  respect 
to  this  fund,  and  that  opxwrtunlty  may  be 
alVorded  to  the  town  council  of  tbe  town  of 
Warwick  within  a  reasonable  period  of  time 
to  accept  said  legacy  as  trustee  aforesaid. 

The  cause  will  be  remanded  to  the  superior 
court  for  entry  of  a  decree  In  accordance 
with  this  opinion.  A  draft  decree  may  be 
presented  for  approval. 
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McEajROY  v.  MeCARVILIiB. 

(Supreme  Gotfrt   of   Rhode   Island.     Jan.   20, 
1909.) 

1.  Appbai,  and   Ebkok   (§  1071*)— Habicless 

HiBBOB— PBEJUDICIAL    EFFECT— FINDING. 

A  finding  that  respondent's  answer  admit- 
ted complainant's  ownership  of  the  north  part 
of  a  gangway  and  his  easement  in  the  soath 
half,  even  if  the  admission  was  not  conclusive- 
ly binding,  would  not  affect  the  judgment  for 
complainant,  where  the  evidence  appported  com- 
plainant's claim  thereto. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  1071.*] 

2.  Bquitt  ((  186*)— Plkadino—Anbweb— Ad- 
missions. 

In  a  suit  to  determine  the  rights  of  ad- 
Joining  owners  to  a  gangway  between  the  lots, 
an  admission  in  the  answer  that  complainant 
owned  a  part  of  the  gangway  in  fee  and  had 
an  easement  in  another  part  was  binding  on 
respondent. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  {  426;   Dec.  Dig.  §  186.»] 

3.  Appeai,  awd  Ebbob  (S  878*)— Pasties  En- 
TITI.ED  TO  Au;eoe  Ebbob  —  Apfkixee  —  Iir- 

ADB4UA0T  OF   DAMAQES. 

Where  complainant   did   not  appeal   from 

the   decree,    Qie   insufficiency    of   the    damages 

awarded  him  will  not  be  considered  on  appeal. 

[E>d.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  {  8377 ;   Dec.  Dig.  S  878.*] 

Appeal  from  Snperior  Court,  Providence 
and  Bristol  Counties;  William  H.  Sweetland, 
Presiding  Justice.  * 

Suit  by  Ellen  McElroy  against  Michael  Mc- 
Carvllle.  From  a  decree  In  part  for  com- 
plainant, respondent  appealed.    Affirmed. 

See,  also,  71  Atl.  188. 

The  suit  was  to  determine  the  rights  of 
the  parties  In  a  certain  gangway  between  ad- 
joining lots,  and  respondent's  answer  ad- 
mitted complainant's  title  to  the  north  half 
thereof  and  bis  easement  In  the  south'  half 
thereof ;  but  respondent  afterward  introduced 
evidence  to  deny  such  title  and  easement 
therein. 

Charles  E.  Gtorman,  Dennis  H.  Sheahan, 
and  James  M.  OlUraln,  for  appellant.  Harry 
C.  Curtis,  Walter  J.  Ladd,  and  Edward  O. 
Carr,  for  appellee. 

PER  CURIAM.  A  full  and  careful  reading 
and  consideration  of  the  pleadings  and  of  the 
evidence  before  the  master,  the  master's  re- 
port, the  opinion  of  the  superior  court,  and 
the  briefs  and  arguments  of  counsel  in  this 
cause,  convinces  us  that  there  was  no  error 
in  the  decree  of  the  superior  court,  and  that 
the  some  Is  fully  supported,  both  as  to  law 
and  fact,  by  the  case  as  made. 

The  suggestion  by  the  respondent's  counsel 
that  he  should  not  be  bound  by  his  admissions 
in  his  answer  relative  to  the  title  of  the  com- 
plainant as  to  her  ownership  in  fee  simple 
of  the  northerly  half  of  the  gangway  and  as 
to  her  easement  in  the  southerly  half  of  the 
gangway,  although  such  admission  was  re- 
garded by  the  master  and  by  the  superior 


court  as  conclusive,  does  not  in  any  way  affect 
the  conclusion  arrived  at  by  this  court,  inas- 
much as  we  find,  from  the  evidence  and  from 
the  deeds  and  plats  before  us,  that  the  com- 
plainant's claims  as  to  her  title  and  ease- 
ment were  correctly  stated  in  the  bill  and 
supported  b^  the  evidence ;  so  that  we  do  not 
rely  upon  the  respondent's  admission  as  to 
complainant's  title,  although  we  find  that 
such  adulasion  was  correct  as  a  matter  of 
law. 

The  complainant  contends  before  us  that 
the  award  of  damages  by  the  superior  court 
under  the  evidence  should  have  been  much 
larger.  We  cannot  yield  to  this  contention: 
First,  because  the  complainant  has  not  ap- 
pealed from  the  decree,  and  therefore  we  are 
not  called  upon  to  pass  upon  the  question 
of  the  Increase  of  the  damages  awarded; 
second,  because,  even  If  we  were,  we  are 
satisfied  that  the  superior  court  was  Justified 
in  limiting  the  amount  of  damages  as  It  did 
in  its  opinion.  The  reasons  therein  set  forth 
fully  Justified  such  limitation. 

Upon  the  whole  case,  we  are  satisfied  that 
the  decree  does  Justice  between  the  parties^ 
and  the  same  la  therefore  affirmed. 


SMITH  V.  RIVERS. 

(Supreme  Court  of  Rhode  Island.    Jan.  2R, 
1909.) 

Exceptions  from  Superior  Court,  Providence 
and  Bristol  Counties ;  George  T.  Brown,  Judge. 

Action  by  Joseph  Smith  against  James  M. 
Rivers,  alias,  etc.  Tliere  was  a  lodgment  for 
plaintiff,  and  defendant  excepts.  Exception  sus- 
tained. 

Bliss  &  Walsh,  tor  plaintiff.  John  C.  Quinn, 
for  defendant 

PER  CURIAM.  A  careful  consideration  of 
the  testimony  discloses  the  fact  that  there  is  a 
strong  preponderance  of  the  evidence  against 
the  verdict. 

The  defendant's  exception  upon  that  ground  is 
therefore  sustained,  and  the  case  is  remitted  to 
the  superior  court  for  a  new  triaL 


SIMONE  V.  RHODE  ISLAND  CO. 

(Supreme  CJourt  of  Rhode  Island.     Jan.  7, 
1909.) 

Exceptions  from  Superior  Court,  Provldenc* 
and  Bristol  Counties;  Charles  F.  Steams, 
Judge. 

Action  by  Ella  Simbne  against  the  Rhode  Is- 
land Com^ny.  Verdict  for  defendant,  and 
plaintiff  brmgs  exceptions.    Overruled. 

Dennis  H.  Sheahan  and  Gardner,  Pirce  & 
Thomley  (William  W.  Moss,  of  counsel),  for 
plaintiff.    Joseph  C.  Sweeney,  for  defendant 

PER  CURIAM.  In  the  absence  of  special 
flndings,  it  is  impossible  to  ascertain  upon  what 
grounds  the  jury  based  their  finding  for  the  de- 
fendant We  cannot  say  that  the  verdict  is  up- 
on the  sole  ground  that  the  company  was  not 
negligent.  It  is  possible  that  the  jury  found 
that  the  plaintiff  was  not  injured  to  any  appre- 
ciable extent  and  was  not  entitled  to  any  dam- 
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ages.  The  case  was  properly  left  to  a  jury,  and 
we  cannot  sav  that  tne  Jury  erred  in  its  verdict. 
The  plaintiff's  exceptions  are  overruled,  and 
the  case  ie  remitted  to  the  superior  court,  with 
direction  to  enter  judgment  on  the  verdict. 


CHAMPUN  T.  TAYLOH. 

(Snpreme  Court  of  Rhode  Island.  Jan.  IS, 

1909.    On  Reargument,  Jan.  28,  1909.) 

ESzceptiong  from  Superior  Court,  Providence 
and  Bristol  Counties ;  Willaid  B.  Tanner, 
Jndge. 

Action  by  George  B.  Champlin  against  Olin 
P.  Taylor.  From  a  judgment  for  plaintiff,  de- 
fendant brings  exceptions.  Exceptions  overrul- 
ed, and  case  remitted,  with  direbtions  to  enter 
judgment  on  decision. 

Liyman  &  McDonnell,  for  plaintiff.  William 
J.  Brown,  for  defendant. 

PER  OtJRIAM.  We  are  unable  to  discover 
any  error  either  of  law  or  fact  on  the  part  of 
the  jnstice  of  the  superior  court  who  tried  the 
case  without  a  jury,  and  the  damages  awarded 
by  him  are  not  excessive. 

The  defendant's  exceptions  are  overruled,  and 
the  case  is  remitted  to  the  superior  court,  with 
direction  to  enter  judgment  on  the  decision. 

On  Reargument. 

PER  CURIAM.  A  careful  consideration  of 
die  defendant's  motion  for  reargument  convinces 
ns  of  the  correctness  of  our  former  decision. 

The  defendant's  motion  for  reargument  is 
denied  and  dismissed. 


aiM  He.  13S) 

YOUNG  V.  RANDALL. 

(Supreme  Judicial  Court  of  Maine.     April  21, 
190S.) 

1.  Masteb   and   Sebvanx   (S  219*)  — Nbou- 
QENCE— Abbumption  or  Risk. 

When  one  enters  into  the  service  of  an- 
other, by  virtue  of  the  employment  he  assumes 
the  risk  of  all  obvious  and  apparent  dangers 
which  are  incident  to  the  business,  and  of  all 
which,  by  the  exercise  of  reasonable  care,  one 
of  his  age,  care,  and  experiencp  ought  to  know 
and  appreciate.  He  also  assumes  the  risks  of 
all  dangers  of  which  he  knows  and  which  he 
should  appreciate,  whether  obvious  and  visibly 
apparent  or  not. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  610 ;  Dec.  Dig.  S  219.*]  . 

2.  Masteb  and  Servant  (§  280*)— Injttby  to 

SEBVANT— BVIDERCE. 

The  plaintiff  while  operating  a  swinging 
circular  saw  in  the  defendant's  employ  sustain- 
ed personal  injuries  resulting  in  the  loss  of  the 
second  and  third  fingers  of  the  left  hand,  and 
the  mutilation  of  the  fourth  finger  so  as  to  ren- 
der it  useless,  and  caused  by  the  alleged  -negli- 
fence  of  the  defendant.  The  plaintiff  thereupon 
rongbt  an  action  against  the  defendant  and  re- 
covered a  verdict  for  $1,000.  .\s8uming  all  the 
facts  to  be  as  claimed  by  the  plaintiff,  held,  that 
the  action  cannot  be  maintained,  and  the  verdict 
is  so  clearly  wrong  that  the  same  must  be  set 
aside. 

(Ed.  Note. — ^For  otiier  cases,  see  Master  and 
Servant,  Cent  IMg.  {g  981-986;    Dea  Dig.  i 
280.*] 
(Official.) 

On  Motion  from  Supreme  Jndldal  Court, 
Kennebec  County. 


Action  by  Frank  O.  Young  against  Ira  H. 
Randall.  Verdict  for  plaintiff.  Motion  to 
have  verdict  set  aside  granted. 

Action  on  the  case  to  recover  damages  for 
personal  injuries  sustained  by  the  plalutlS 
wbUe  operating  a  swinging  circular  saw  In 
the  defendant's  employ,  resulting  in  the  loss 
of  the  second  and  third  fingers  of  the  left 
band  and  the  mutilation  of  the  fourth  finger 
so  as  to  render  It  useless,  and  caused  by 
the  alleged  negligence  of  the  defendant.  In 
that  the  "saw  table  was  not  provided  with 
any  standards  or  upright  pieces  sufficiently 
near  the  path  of  the  saw,  so  that  a  log  or 
bolt  could  rest  against  the  same  and  be 
held  steadily  In  place  and  prevented  from 
swinging  in  and  upon  said  saw,  and  thereby 
said  plalntifTs  employment  was  made  un- 
necessarily dangerous." 

Plea,  the  general  Issue.  Verdict  for  plain- 
tiff for  $1,000.  The  defendant  then  filed  a 
general  motion  to  have  the  verdict  set  aside. 

Argued  before  EMBRY,  O.  J.,  and  SAV- 
AGE, STROUT,  SPEAR,  and  CORNISH.  JJ. 

Williamson  &  Burleigh,  for  plaintiff.  A. 
M.  Goddard.  for  defendant 

CORNISH,  J.  Tort  for  personal  Injuries 
while  operating  a  swinging  circular  saw  In 
defendant's  employ.  The  defendant  is  a 
manufacturer  of  lumber  and  manager  of  the 
Augusta  Lumber  Company,  which  operates 
a  large  mill  at  Augusta.  In  the  spring  of 
1905  be  purchased  a  lot  of  standing  timber 
In  the  neighboring  town  of  Belgrade,  and 
sent  a  crew  there  to  cut  and  manufacture  the 
same.  Among  them  was  the  plaintiff,  lyho 
was  the  owner  of  a  team  of  four  horses  and 
of  a  portable  sawing  machine  driven  by  a 
gasoline  engine.  After  working  with  his 
team  five  or  six  weeks  yarding  logs,  the 
plaintiff  started  his  sawing  machine,  and 
with  the  assistance  of  Mr.  Weston,  the  fore- 
man, attempted  to  saw  a  small  lot  of  adi 
logs  Into  shovel  handle  bolts  about  44  Inches 
long.  This  proved  Impracticable,  as  the 
logs,  varying  In  length  from  25  to  30  feet, 
were  too  heavy  to  be  handled  and  sawn 
easily  with  bis  machine,  which  was  con- 
structed in '  the  ordinary  way  for  sawing 
cord  wood,  with  a  stationary  circular  saw 
and  a  push  or  sliding  table. 

The  foreman  then  suggested  the  necessity 
of  a  swinging  saw  with  a  stationary  table, 
and  sent  word  to  Mr.  Randall  through  the 
plaintiff  where  a  secondhand  machine  of 
that  sort  could  be  obtained.  Mr.  Randall 
thereupon  procured  the  saw,  and  sent  it, 
with  necessary  shafting  and  pulleys  pur- 
chased elsewhere,  to  Belgrade,  and  with  it 
went  Mr.  Dixon,  his  millwright,  who  was  to 
have  charge  of  setting  It  up. 

The  temporary  machine  was  then  bastUy 
constructed.  A  table  or  platform  about  18 
Inches  wide  and  2  feet  high  was  built  of 
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plankB  resting  on  blocking.  The  left  end  of 
this  table^  viewed  from  tbe  operator  who 
stood  In  front  of  It,  was  connected  with  a 
mn  provided  with  rolls  over  which  the  logs 
were  pushed  by  band  lengthwise  from  the 
groond  upon  and  along  the  table.  Against 
the  side  of  the  table  opposite  the  operator 
stood  three  heavy  logs  or  posts  set  firmly  In 
the  ground,  and  extending  above  the  table 
Biz  or  eight  feet,  carrying  on  their  tops 
tbe  bearings  or  boxes  which  held  tbe  main 
shaft  One  of  these  posts  stood  within  a 
few  Inches  of  tbe  right  end  of  the  table, 
another  toward  the  left  end  and  eight  feet 
from  the  first  and  between  the  two  a  third, 
the  exact  location  of  which  la  in  controversy. 
At  the  right  of  this  middle  post  and  1  foot 
trmn  it,  according  to  tbe  plaintiff,  or  2% 
Inches  from  It,  according  to  tbe  defendant, 
the  saw  frame  or  ladder  was  suspended  from 
the  main  shaft  in  such  a  manner  that  the 
circular  saw  attached  to  the  lower  end  could 
be  swung  forward  and  bacltward  In  the  slot 
extending  part  way  across  the  table  by 
means  of  an  oxbow  bolted  to  the  ladder,  and 
extending  forward  toward  tbe  operator.  Tbe 
distance  from  the  saw  to  the  right  end  of 
the  table  was  the  exact  length  of  a  bolt,  44 
inches.  Four  men  were  employed  in  worlc- 
tng  the  machine,  two  at  the  left  with  cant 
dogs  to  push  the  logs  upon  tbe  tabl^  and 
hold  them  in  place,  one  to  operate  the  saw, 
and  one  at  the  right  to  Iteep  tbe  end  of  tbe 
log  flush  with  the  end  of  tbe  table,  and  to 
remove  the  bolt  In  operation  tbe  logs  were 
pushed  upon  tbe  table,  the  largrer  end  ahead, 
tbe  scarf  was  first  sawn  off,  then  the  various 
bolts,  and,  if  the  smaller  end  was  less  than 
six  inches  in  diameter,  that  portion  was  used 
for  cordwood. 

As  tbe  saw  was  hung  somewhat  higher 
than  the  table,  it  had  a  natural  tendency  in 
cutting,  to  draw  tbe  logs  toward  and  under 
it,  a  tendency  which  was  stronger  in  the 
smaller  logs,  and  which  could  be  resisted  only 
by  having  proper  guards  and  supports  on  the 
back  ot  the  table.  The  failure  of  duty  al- 
leged by  the  plaintiff  in  bis  writ  is  that  "the 
saw  table  was  not  provided  with  any  stand- 
ards or  upright  pieces  suflSclently  near  the 
path  of  said  saw,  so  that  a  log  or  bolt' could 
rest  against  the  same  and  be  held  steadily  in 
place  and  prevented  from  swinging  in  upon 
said  saw."  The  plaintiff  admits  the  exist- 
ence of  the  three  posts  before  described, 
but  says  they  were  insufficient  for  tbe  pur- 
pose, as  there  was  a  space  of  44  Inches  at 
tbe  right  of  the  saw,  and  of  <we  foot  at  the 
left  without  any  support  or  guard  whatever, 
so  that  in  sawing  a  stick  of  such  a  length 
that  it  reached  from  the  right  end  of  the 
table  to  a  point  between  tbe  saw  and  the 
post  on  the  left  it  had  no  support  whatever 
except  at  tbe  extreme  right  end,  and  tbe 
action  of  tbe  saw  tended  to  pull  it  In  toward 
Itself,  taking  with  it  the  band  of  tbe  opera- 
tor resting  upon  the  stick.  The  defendant 
met  this  issue  by  offering  evidence  tending 


to  show  that  the  distance  from  tbe  saw  to 
the  post  on  the  left  was  only  two  or  three' 
inches,  that  four  or  five  Inches  at  the  right 
of  the  saw  was  an  additional  post  firmly  set 
in  the  ground  and  extending  above  the  table, 
placed  there  to  serve  this  very  purpose,  and 
also  that  guides  or  guards  were  attached  to 
the  back  of  the  table,  tbe  one  at  tbe  left  of 
the  saw  extending  from  post  to  post  being 
a  timber  four  inches  square,  and  the  one  at 
tbe  right  from  post  to  post  a  plank  two  by 
six  set  on  edge. 

Here  was  a  sharp  issue  of  fact  the  plain- 
tiff admitting  that  If  the  fourth  post  and 
tbe  guards  were  there  at  the  time  of  the 
accident  the  table  was  reasonably  safe,  and 
the  defendant  admitting  that  if  they  were 
not  there,  it  was  negligently  constructed. 

Tbe  Jury  found  for  tbe  plaintiff  upon  this 
as  upon  all  other  issues,  and  their  verdict 
the  defendant  asks  to  be  set  aside.  It  is 
unnecessary  to  consider  tbe  Question  of  tbe 
defendant's  care  or  want  of  care  in  the  con- 
struction of  the  machine.  The  plaintiff  is  in 
this  dilemma.  If  the  defendant  was  not 
guilty  of  negligence  in  this  respect  the  plain- 
tiff admittedly  cannot  recover.  If  the  de- 
fendant was  guilty  of  negligence,  tbe  plain- 
tiff is  precluded  from  recovering  because  of 
bis  own  knowledge  of  the  careless  construc- 
tion and  his  assumption  of  the  attendant 
risks.  This  is  a  fatal  point  in  the  plalntlfTs 
case. 

The  particular  danger  on  which  he  bases 
bis  right  to  recover  was  the  lack  of  protec- 
tion against  the  tendency  of  the  saw  to 
draw  tbe  logs  to  itself.  But  this  was  no  con- 
cealed or  bidden  danger.  It  was  obvlocs 
as  soon  as  be  began  to  operate.  He  felt  tbu 
tendency  to  draw.  He  admits  it  He  saw 
the  lack  of  protection ;  and  with  bis  experi- 
ence he  must  or  at  least  should  4iave  known 
tbe  risk  attendant  upon  the  sawing  of  a 
stick  resting  against  only  one  support  The 
plaintiff  was  not  an  inexperienced  boy,  but  a 
man  30  years  of  age,  of  intelligence,  and  of 
some  experience  with  circular  saws.  He 
was  the  owner  of  a  portable  sawmill,  and 
bad  himself  operated  it  six  weeks  or  more 
during  the  previous  winter,  and  In  that  time 
must  have  learned  its  traits.  While  that 
worked  on  a  somewhat  different  plan  from 
this,  yet  tbe  difference  and  Its  effects  must 
have  been  obvious  to  him.  He  bad  asked  for 
no  Instructions  before  beginning  work  nor 
during  Its  progress.  Though  Mr.  Weston, 
tbe  foreman,  stood  near  by,  he  apparently 
needed  none.  The  foreman  could  have  told 
him  nothing  that  he  himself  could  not  see 
and  appreciate.  In  bis  writ  be  does  not 
complain  because  no  Instructions  were  givea 
him.  He  began  and  continued  tbe  work  with- 
out protest  or  objection,  confident  of  bis  own 
knowledge  and  experience.  There  is  evidence 
that  be  even  showed  impatience  when  cau- 
tioned more  than  once  by  the  foreman  not 
to  Jump  the  saw  and  not  ta  keep  bis  left 
baud  upon  the  log.     His  method  of  opera- 
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tlon  waa  to  pall  the  swlnglngr  saw  by  tbe 
oxbow  with  his  rigrht  hand,  while  he  steadied 
himself  by  i>laclngr  his  left  hand  npon  the  log 
at  the  right  and  within  five  or  six  Inches  of 
the  saw  Itself.  He  worked  bat  little  the 
Wednesday  afternoon  that  the  machine  was 
completed,  as  the  saw  needed  setting  and 
filing,  but  began  on  Thursday  morning,  and 
worked  during  the  forenoon.  He  says  that 
he  noticed  the  tendency  of  tbe  saw  to  pull  the 
logs  toward  it  as  it  cut,  especially  the  small- 
er and  more  crooked  ones,  and  daring  the 
forenoon  "there  was  one  log  that  the  cant  of 
it  was  kind  of  up  and  kind  of  crooked,  and 
it  turned  down  as  a  stick  naturally  would. 
Tbe  saw  pinched  in  the  wood  a  mite,  and  the 
log  rolled  toward  the  saw,  and  went  out 
through."  Tbe  accident  of  the  afternoon 
was  practically  a  repetition  of  this.  In  the 
afternoon  the  plaintiff  had  worked  but  half 
an  hour  before  he  was  injured.  His  own  de- 
scription of  the  accident  is  clear.  "Well,  we 
had  a  log  come  up  and  I  sawed  off  this 
scarf,  and  it  came  on  and  I  sawed  it  again. 
I  should  say  three  or  four  cuts  Into  three  or 
four  of  these  sticks  that  we  used  for  bolts, 
and  then  there  came  a  piece  here  that  was 
Just  a  little  longer  than  It  ought  to  be,  about 
six  inches  longer,  and  I  thought  it  was 
smaller  than  six  inches,  so  I  threw  it  off, 
but  Weston  wanted  it  sawed — so  I  took  it 
up  and  held  it  on  the  saw  like  that  [Illustrat- 
ing], and  tbe  saw  bit  on  to  it  and  took  my 
hand  in.  •  •  •  I  took  hold  of  this  saw, 
and  brought  It  to  me,  and,  as  I  did.  It  kind 
of  rolled  this  way  a  little,  and,  when  I  put 
the  saw  on,  she  bit  here,  and  then  caught 
and  went  right  over  like  that  [Illustrating]. 
I  think  both  pieces  went  out  under  the  saw 
that  way.  I  know  they  got  out  of  my  way." 
On  the  plaintiff's  own  statement  nothing  un- 
usual happened,  nothing  that  the  plaintiff 
might  not  himself  have  anticipated  if  the 
conditions  were  favorable.  He  nowhere  stat- 
ed that  he  did  not  see  and  appreciate  the 
precise  risk  in  question.  He  simply  denies 
having  worked  on  this  partlcnlar  kind  of  a 
machine  prior  to  the  day  of  the  accident 
The  doctrine  of  assumption  of  risk  has  been 
80  often  and  so  fully  expounded  that  its 
mere  statement  Is  sufficient 

"When  one  enters  Into  the  service  oif  an- 
other, by  virtue  of  the  employment  he  as- 
sumes the  risk  of  all  obvious  and  apparent 
dangers  which  are  Incident  to  the  business, 
and  of  all  which,  by  the  exercise  of  reasona- 
ble care,  one  of  his  age,  care,  and  experience 
ought  to  know  and  appreciate.  He  also  as- 
snmes  the  risks  of  ail  dangers  of  which  he 
knows,  and  which  he  should  appreciate 
whether  obvlons  and  visibly  apparent  or 
not." 

Babb  V.  Paper  C!o.,  99  Me.  298,  69  Atl.  290. 
See,  also,  Handle  v.  Mfg.  Oo.,  86  Me.  400,  80 
Atl.  16.  The  application  of  this  firmly  es- 
tablished principle  to  the  case  at  bar  pre- 


cludes recovery.  The  accident  arouses  onr 
sympathy,  but  assuming  all  tbe  facts  to  be 
as  the  plaintiff  claims,  this  action  cannot  be 
maintained.  Demers  v.  Deerlng,  93  Me.  272, 
44  Atl.  922;  Wilson  v.  Steel  Edge  Stamping 
Co.,  163  Mass.  315,  39  N.  B.  1039;  Tenanty 
V.  Boston  Mfg.  Co.,  170  Mass.  323,  49  N.  B. 
664;  St  Jean  v.  ToUes,  72  N.  H.  687,  68  AtL 
606. 

The  jury  did  not  give  propi»  consideration 
to  the  plaintiff's  assumption  of  the  risk. 
Whether  they  were  unduly  affected  by  sym- 
pathy or  by  the  unmaintainable  position  so 
persistently  contended  for  by  the  defend- 
ant's counsel  as  to  the  ownership  of  the 
machine  or  by  botb  It  la  lmpo89lble  to  de- 
termine. 

Bat,  whatever  the  caose,  the  verdict  la  so 
clearly  wrong  that  the  entry  must  be: 

Motion  sustained. 

Verdict  set  aside. 


(lot  M«.  177) 

GOLBBW  V.  ELIilS  et  aL 

(Supreme  Judicial  Court  of  Maine.     May  11, 
190&) 

1.  Masteb  and  Sbbvart  (!  209*)— Risks  As- 
sumed— Obdinaby  Affuances  and  Mktk- 
oos. 

A  servant  assumes  tbe  risks  of  injories 
from  simple  and  ordinary  appliances  and  meth- 
ods, the  nature  of  which  he  andeistands. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  552;  Dec.  Dig.  |  209.*] 

2.  Masteb  and  Sbbvant  (§  124*)— Masxeb'b 
Duty  of  Inspection— Common  Tools. 

The  duty  of  inspection  by  an  employer  of 
the  appliances  used  by  hiS'  employes  does  not 
extend  to  the  Bmall  and  common  tools  in  eveiy- 
day  use,  of  the  fitness  of  which  the  employes  ^ 
using  them  may  reasonably  be  supposed  to  be 
competent  to  judge. 

[Ed.  Note.— 'For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  235-242;    Dec.  Dig,  8 

3.  Masteb  and  Servant  (}  217*)  —  Assump- 
tion or  Risk— Knowledge  of  unsditabix 
Afpliancs. 

If  a  servant  continues  In  the  services  of 
his  employer  after  he  has  knowledge  of  any 
unsuitable  appliances  in  connection  with  which 
he  is  required  to  labor,  and  it  appears  that  he 
fully  comprehenda  and  appreciates  the  nature 
and  extent  of  the  danger  to  which  he  is  there- 
by exposed,  be  will  be  deemed  to  have  waived 
the  performance  of  the  employer's  obligation  to 
furnish  suitable  appliances,  and  to  have  volun- 
tarily assumed  all  risks  incident  to  tbe  service 
under  such  circuinstances.  Such  assumption  of 
the  risks  of  an  employment  by  a  servant  Will 
bar  recovery  Independently  of  the  principle  of 
contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant   Cent  Dig.  U  674-600;    Deo.  Dig.  I 

4.  MArnxB  AND  Sebvant  a  217*)  —  Assump- 
tion OF  Risk. 

Although  a  hammer  is  made  of  suitable 
material  and  properly  tempered,  yet  it  is  a 
matter  of  common  knowledge  that  when  it  is 
need  with  great  force  upon  other  steel  imple- 
ments, small  chips  or  scales  of  steel  are  liable 


>Fi>r  otlier  eateS  se*  aaaie  t«plc  and  letrtion  NtTHBER  la  Dec;  t  Am.  Digs.  1907  to  daU,  *  Reporter  Indezas 
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to  break  off,  and  fly  from  one  implement  or  the 
other. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  217.*] 

5.  Tbial  (S  159*}— Nonsuit. 

When  the  evidence  presented  by  a  plaiotlff 
with  all  the  inferences  which  a  jury  would  be 
jnstified  in  drawing  from  the  same  is  insuffi- 
cient to  support  a  verdict  in  his  favor,  so  that 
it  would  be  the  duty  of  the  court  to  set  aside 
such  a  verdict,  if  rendered,  the  presiding  jus- 
tice is  not  bound  to  submit  the  case  to  the  jury, 
but  may  properly  order  a  nonsuit. 

[Eld.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  3o»-367;   Dec.  Dig  i  150.»] 

6.  Master  and  Servant  (g  217*)  —  Assukf- 
TioN  or  Risk. 

The  plaintiff  and  a  fellow  servant  were  en- 
gaged in  sgilbring  up  a  certain  stone  from  which 
a  comer  had  been  broken.  The  plaintiff  was 
holding  a  bull-set,  a  steel  implement,  along  one 
of  the  lines  marked  on  the  stone.  His  fellow 
servant  then  struck  the  bull-set  with  a  steel 
striking  hammer,  and  a  small  piece  of  steel  chip- 
ped off  one  comer  of  the  face  of  the  hammer 
and  flew  into  the  plaintiff's  left  eye,  resuUing 
eventually  in  the  loss  of  both  eyes.  The  plain- 
tiff was  employed  by  the  defendants  primarily 
as  a  blacksmith  to  sharpen  tools,  and,  when  not 
engaged  in  that  capacity,  he-  was  to  work  "else- 
where as  an  all-round"  man.  His  experience 
as  a  tool  sharpener  comprised  a  period  of  15 
years,  and  he  had  learned  from  his  experience 
that  steel  implements  were  rendered  brittle  by 
overtjeating  and  overhardening  in  the  process  of 
manufacture  or  sharpening,  and  that,  in  the  use 
of  such  tools,  pieces  of  steel  were  liable  to  be 
broken  off  and  fly  from  a  hammer  as  well  as 
from  other  tools.  Prior  to  the  accident,  he 
had  noticed  numerous  fire  cracks  or  checks  on 
the  face  of  the  hammer  used  by  his  fellow  serv- 
ant, and  knew  that  it  had  b<>en  burned  and 
was  brittle,  and  that  it  was  liable  to  break  and 
chip  whenever  used,  but  he  never  made  any 
complaint  in  regard  to  the  defective  condition 
of  the  hammer,  and  never  made  any  request  or 
suggestion  that  it  should  not  be  used  in  connec- 
tion with  any  work  that  he  was  required  to 
perform.  He  had  never  received  from  the  de- 
fendants any  request  to  continue  in  their  serv- 
ice until  another  and  suitable  hammer  should  be 
supplied  or  any  assurance  that  any  other  or 
different  hammers  would  be  used  in  connection 
with  his  work.  He  was  not  placed  in  a  posi- 
tion where  he  was  exposed  by  the  nature  of  his 
duties  to  any  undisclosed  or  unknown  dangers. 
The  precise  condition  of  the  defective  hammer 
was  not  concealed  from  him  nor  the  danger  of 
asing  it  unknown  to  him.  Beld  (1)  that,  as 
the  plaintiff  fully  understood  and  appreciated 
all  the  dangers  to  which  he  would  ordinarily  be 
exposed  arising  from  the  use  of  the  overharden- 
ed  hammer  in  connection  with  any  branch  of 
his  work,  he  must  be  deemed  to  have  voluntarily 
assumed  the  risks  incident  to  his  employment 
after  full  knowledge  of  the  defective  condition 
of  the  hammer  used  in  connection  with  the  serv- 
ice which  he  was  required  to  perform ;  (2)  that 
a  nonsuit  was  properly  ordered. 

[Ed.  Note.— For. other  cases,  see  Master  and 
Servant,  Cent  Dig.  {4  574-600;  Dec  Dig.  { 
217.*] 

(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
York  County,  at  Law. 

Action  on  the  case  for  personal  Injuries  by 
John  H.  Oolden  against  Jacob  M.  Ellis  and 
others.  A  nonsuit  was  ordered,  and  plain- 
tiff excepts.    Exceptions  overruled. 


Action  on  the^  case  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff 
while  in  the  employ  pt  the  defendants,  and 
caused  by  the. alleged  negligence  of  the  de- 
fendants, and  which  injuries  resulted  in  the 
loss  o£  both  of  the  plaintiff's  eyes.  Plea  the 
general  issue. 

Argued  before  EMERY,  C.  J.,  and  WHITE- 
HOUSE,  STROUT,  PBABODX,  CORNISH. 
and  KING,  JJ. 

Fred  A.  Hobbs  and  Geo.  F.  &  Leroy  Haley, 
for  plaintiff.  Verrill,  Hale  &  Booth  and 
Cleaves,  Waterhonse  &  Emery,  for  defend- 
ants. 

WHITEHOUSE,  J.  This  case  comee  to  the 
law  court  on  exceptions  to  the  ruling  of  the 
presiding  Justice  ordering  a  nonsuit  on  the 
plaintiff's  testimony. 

In  the  fall  of  1906  the  defendants  were 
engaged  In  building  a  stone  bridge  across  the 
Mousam  river,  at  Kennebunk,  in  pursuance 
of  a  contract  with  the  Boston  &  Maine  Rail- 
road. The  plaintiff  was  employed  to  work 
for  the  defendants  primarily  as  a  blacksmith 
to  sharpen  tools,  and,  when  not  engaged  in 
that  capacity,  be  was' to  work  "elsewhere  as 
an  all-round  man."  On  the  morning  of  Oc- 
tober 2d,  among  the  "all-around"  duties  Impos- 
ed upon  him,  he  was  directed  by  the  foreman 
to  "square  up"  a  certain  stone  from  which  a 
corner  had  been  broken.  After  lining  off  the 
face  of  the  stone  with  a  "redwood  and 
square,"  the  plaintiff  undertook  to  break  off 
and  cut  the  edges  of  the  stone  up  to  the 
lines  marked  upon  it  by  means  of  a  bull-set 
and  a  large  striking  hammer.  The  bull-set 
is  a  steel  implement  five  or  six  Inches  long. 
One  end  of  it,  corresponding  to  the  peen  of 
a  mason's  hammer.  Is  three-fourths  of  an  incb 
thick,  and  suitably  shaped  and  tempered  for 
breaking  stone.  The  other  end,  the  head  of 
the  set,  is  left  with  the  steel  as  manufactured 
without  hardening.  When  duly  equipped  with 
a  wooden  handle,  this  bull-set  bears  a  general 
resemblance  to  a  hammer.  The  large  striking 
hammer  was  a  piece  of  steel  with  a  head 
about  two  inches  square;  the  comers  being 
chamfered  so  as  to  give  it  an  octagonal  shape. 
The  face  of  It  was  flat,  and  showed  the  fine 
checks  or  fire  cracks  caused  by  overheating 
In  the  process  of  manufacture.  There  was 
only  one  other  large  striking  hammer  used  on 
the  Job. 

The  plaintiff  was  holding  the  bull-set  along 
one  of  the  lines  marked  on  the  stone,  and  a 
fellow  servant  called  for  that  purpose  under- 
took to  wield  the  striking  hammer.  A  light 
blow  was  first  struck  on  the  head  of  the  buU- 
set  for  the  purpose  of  gauging  the  distance, 
and,  when  the  second  blow  was  struck,  a 
small  piece  of  steel  chipped  off  of  one  cor- 
ner of  the  face  of  the  hammer,  and  flew  into 
the  plalntifTs  left  eye,  resulting  eventually  in 
the  loss  of  the  sight  of  both  eyes. 


•For  other  osm  see  same  topic  ani)  section  NUMBBR  In  Dae.  *  Am.  Diss.  1M7  to  dAta,  *  Reporter  Indaxw 
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It  Is  alleged  tbat  the  striking  hammer  used 
on  that  occasion  was  defecdTe  and  unsafe; 
and  this  action  was  broiJght  by  the  plaintiff 
to  recover  damages  for  the  Injury  suffered  by 
him  on  account  of  the  alleged  failure  of  duty 
on  the  part  of  the  defendants  in  not  provid- 
ing suitable  tools  to  be  used  in  connection 
with  the  service  required  of  hlib. 

The  plaintiff  was  46  years  of  age.  He  had 
worked  as  a  stone  mason  for  25  years,  and 
his  experience  as  a  tool  sharpener  comprised 
a  period  of  16  years.  He  had  learned  from 
his  experience  as  a  blacksmith  that  steel  Im- 
plements were  rendered  brittle  by  overheat- 
ing and  overhardenlng  tn  the  process  of  man- 
ufacture or  sharpening,  and  that,  In  the  use 
of  such  tools,  pieces  of  steel  were  liable  to 
be  brcdcen  off  and  fly  from  the  hammer  as 
well  as  from  other  tools.  A  week  or  10  days 
before  the  accident  he  pat  a  new  handle  into 
this  defective  hammer,  and  he  states  in  his 
testimony  that  he  noticed  the  fire  cracks  or 
checks  on  the  face  of  it,  and  knew  It  had  been 
bamed  and  was  brittle,  and  that  It  was  liable 
to  break  and  chip  whenever  it  was  used.  The 
plaintiff  knew  that  the  other  striking  ham- 
mer In  use  had  a  round  face,  while  this  one 
it  has  been  seen  had  a  square  face;  the 
corners  l>eing  slightly  chamfered.  Wlien  the 
fellow  servant  came  up  to  do  the  striking, 
the  plaintiff  admits  that  he  neither  inquired 
nor  looked  to  see  whether  the  hammer  in  his 
hands  was  the  round-faced  one,  or  the  square- 
faced  one  with  the  fire  cracks  on  it.  He 
knew  tliat  it  mast  be  one  or  the  otlier,  but 
even  when  the  striker  gently  laid  it  upon  the 
liead  of  the  bull-set.  held  by  the  plaintiff,  for 
the  purpose  of  "getting  the  distance,"  the 
plalntlfF  did  not  look  to  see  which  one  it  was. 
'  He  states  in  his  testimony,-lt  is  true,  that  he 
supposed  It  was  the  good  hammer  that  the 
striker  was  using,  but  he  gives  no  reason 
'  for  this  assumption.  For  anght  that  appears, 
it  was  as  likely  to  be  the  defective  hammer  as 
the  good  one.  He  testifies  that  after  that 
piece  of  steel  had  gone  into  his  eye,  at  a  time 
when  he  must  have  been  suffering  severe 
pain,  he  "noticed  that  it  was  the  flat-faced 
hammer  with  the  cracks  on  It"  But  he  ad- 
mits that  he  afterward  said  to  some  one  at 
the  hospital  that  he  "couldn't  tell  until  he 
saw  it"  whether  the  piece  of  steel  that  flew 
into  his  eye  came  from  the  hammer  or  the 
bull-set 

With  respect  to  the  defendants'  knowledge 
of  the  defective  condition  of  the  hammer,  the 
plaintiff  testifies  that  on  one  occasion,  when 
the  workmen  "were  all  sitting  around  eating 
their  dinner,  somebody  spoke  about  this  ham- 
mer being  In  bad  condition,  the  face  of  it  be- 
ing cracked,  and  the  foreman  said  it  was  a 
new  hammer  when  they  started  the  Job." 
There  is  no  evidence  that  the  plaintiff  him- 
self ever  gave  the  defendants  or  their  rep- 
resentative in  charge  of  the  work  any  infor- 
mation or  made  any  complaint  In  regard  to 
the  defective  condition  of  the  hammer,  or 
that  he  ever  made  any  request  or  suggestion 


that  it  should  not  be  used  in  connection  with 
any  work  that  he  was  required  to  perform. 
It  does  not  appear  that  he  ever  received  from 
them  any  request  to  continue  In  this  service 
until  another  and  a  suitable  hammer  should 
be  supplied  in  place  of  the  one  alleged  to  be 
defective,  nor  any  assurance  whatever  that 
any  other  or  different  hammers  would  be 
used  in  connection  with  the  service  required 
of  him.  According  to  the  testimony,  the 
plaintiff  himself  appears  to  have  had  more 
precise  and  definite  knowledge  in  regard  to 
the  alleged  defects  in  the  hammer  in  question 
than  any  representative  of  the  defendants. 
He  states  that  he  could  plainly  see  "some- 
where in  the  neighborhood  of  a  hundred"  fire 
checks  or  cracks  on  the  face  of  this  hammer. 
He  was  a  man  of  mature  years  and  a  work- 
man of  large  experience,  both  as  a  stone 
mason  and  as  a  blacksmith  in  sharpening 
tools.  He  knew  that  such  fire  cracks  indicat- 
ed overhardenlng  and  brlttleness,  and  that 
when  a  heavy  blow  is  struck  with  such  a 
hammer  upon  other  steel  implements,  chips  of 
eteel  are  liable  to  fly  from  it  Even  if  a 
hammer  Is  made  of  suitable  material  and 
properly  tempered,  it  is  a  matter  of  common 
knowledge  that,  when  it  Is  used  with  great 
force  upon  other  steel  implements,  small 
chips  or  scales  of  steel  are  liable  to  break  off 
and  fly  from  one  Implement  or  the  other.  In 
Hopklnson  Bridge  Co.  v.  Burnett  85  Tex.  16, 
19  S.  W.  886,  cited  in  4  Thompson  on  Negli- 
gence, 4613,  the  "flying"  Or  "chipping"  of 
these  scales  or  splinters  of  steel  from  ham- 
mers sufficiently  hardened  to  be  used  in  strik- 
ing against  steel  was  held  to  be  one  of  the 
ordinary  risks  incident  to  the  employment 

But,  in  considering  the  exceptions  to  the 
ordering  of  a  nonsuit,  full  probative  force 
must  be  given  to  all  of  the  plaintiff's  testi- 
mony. It  is  accordingly  assumed  that  the 
plaintiff's  grievous  injury  was  caused  by  a 
small  piece  of  steel  which  was  splintered  off 
from  a  defective  hammer  used  in  a  proper 
manner  by  a  fellow  servant. 

It  has  been  seen  that  the  plaintiff  was  not 
placed  in  a  position  where  he  was  exposed 
by  the  nature  of  his  duties  to  any  undis- 
closed or  unknown  dangers.  The  precise  con- 
dition of  the  defective  hammer  was  not  con- 
cealed from  him,  nor  the  danger  of  using  it 
unknown  to  him.  The  implement  had  been  in 
his  own  hands  within  10  days  prior  to  the 
accident,  while  he'  was  fitting  a  new  liandle 
to  it,  and  he  admits  that  he  then  discovered 
those  fire  checks  upon  the  face  of  it  which 
to  his  experienced  eye  were  an  infallible  in- 
dication that  the  steel  had  been  rendered 
brittle  by  overheating  In  the  process  of  manu- 
facture. The  conclusion  is  therefore  ir- 
resistible tbat  he  fully  understood  and  ap- 
preciated all  the  dangers  to  which  he  would 
ordinarily  be  exposed  arising  from  the  use 
of  an  overhardened  hammer  in  connection 
with  any  branch  of  his  work.  Under  the  cir- 
cumstances of  this  case,  upon  a  well-settled 
and  familiar   principle   of   law,    he   must. 
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therefore,  be  deemed  to  have  Tolnntarllj  a»- 
Bumed  tbe  risks  incident  to  his  employment 
after  full  knowledge  of  the  defective  condi- 
tion of  tbe  implement  used  in  coimectlon 
with  the  service  whidi  he  was  required  to 
perform. 

Tills  rule  of  law  has  been  forcibly  Illustrat- 
ed and  fully  considered  in  many  of  the  recent 
decUions  of  this  court  In  Conley  y.  Ex- 
press Co.,  87  Me.  352,  32  Atl.  965,  it  is  said  in 
the  opinion,  on  page  856  of  87  Me.,  on  pag^ 
066  of  82  Att.:  "It  is  now  settled  law  in 
this  state  that  if  a  servant  continues  in  the 
service  of  hla  employer  after  he  has  knowl- 
edge of  any  unsuitable  appliances,  in  con- 
nection with  which  he  is  required  to  labor, 
and  it  appears  that  he  fully  comprehends  and 
appreciates  the  nature  and  extent  of  the 
danger  to  which  he  is  thereby  exposed,  he 
will  be  deemed  to  have  waived  the  perform- 
ance of  the  employer's  obligation  to  furnish 
suitable  appliances,  and  to  have  voluntarily 
assumed  all  risks  Incident  to  the  service  un- 
der these  circumstances.  Such  an  assump- 
tion of  the  risks  of  an  employment  by  a  serv- 
ant will  bar  recovery  independently  of  the 
principle  of  contributory  negligence."  See, 
also,  Cunningham  v.  iron  Works,  92  Me.  601, 
43  Atl.  106;  Mundle  v.  Hill  Mfg.  Co.,  86  Me. 
.400,  SO  Att.  16;  Welch  v.  Bath  Iron  Works, 
98  Me.  361,  67  Att.  88. 

In  4  Thompson  on  Negligence,  IS  4707, 4708, 
tbe  author  says:  "It  is  a  part  of  this  doc- 
trine that  the  servaitt  assumes  the  risks  of 
known  defects  in  machinery,  tools,  applian- 
ces, etc.,  or  of  Improper  appliances  furnished 
for  the  performance  of  a  parUcular  task,  or 
where  no  proper  appliance  is  furnished,  al- 
th'ough  the  defect  or  danger  results  from  tbe 
negligence  of  the  master. 

"A  servant  assumes  the  risks  of  injuries 
from  simple  and  ordinary  appliances  and 
methods,  the  nature  of  which  be  understands, 
or  which  is  easily  understood.  It  is  a  part  of 
tbls  doctrine  that  the  duty  of  InspecUon  by 
an  employer  of  the  appliances  used  by  his 
employes  does  not  extend  to  the  small  and 
common  tools  in  everyday  use,  of  the  fitness 
of  which  the  employes  using  them  may  rea- 
sonably be  supposed  to  be  competent  Judges." 

It  is  accordingly  tbe  opinion  of  the  court 
ttiat  the  nonsuit  was  proi>erly  ordered.  Tbe 
evidence  presented  by  the  plaintiff  with  all 
the  inferences  which  the  Jury  could  Justifia- 
bly have  drawn  from  it  was  insufficient  to 
support  a  verdict  in  his  favor,  so  that  it 
would  have  been  the  duty  of  the  court  to  set 
aside  such  a  verdict  If  it  had  been  rendered. 
Under- such  circumstances,  it  is  the  establish- 
ed rule  of  procedure  In  this  state  that  the 
court  is  not  bound  to  submit  the  case  to  a 
Jury,  but  may  properly  order  a  nonsuit. 
This  rule  of  pracUce  is  too  well  settled  to  re- 
quire tbe  dtaUon  of  autboriUes  in  support 
of  it 

Exceptions  overruled. 


(104  He.  IM) 
lODNG  V.  CHANDLE5R. 

(Sapreme  Judicial   Court  of  Maine,     Jane  8. 
1008.) 

1.  Appeai.  Alio  Erbob  (I  999*)  —  Beview  -^ 

Verdict. 

When,  on  a  motion  to  have  a  verdict  set 
aside,  it  appears  that  the  iasues  were  peculiarly 
within  the  province  of  the  jury,  and  the  evidence 
shows  no  sufficient  basis  for  interfering  with 
the  condusiona  of  the  Jury,  the  veidict  will 
not  lie  disturbed. 

[Ekl.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  I  3912;   Dec  Dig.  |  999.»] 

2.  Appkai.  and  Ebbob  (i  1215*)— BxvcBaAir- 
New  Tbiai/— Dibeotihg  Vebdict. 

When,  by  a  former  decision  under  the  evi- 
dence then  presented,  it  has  been  determined 
that  the  title  to  certain  property  is  in  tbe  de- 
fendant and  not  in  the  plaintiS,  then  in  a 
second  trial  of  the  same  action,  involving  In 
part  such  property,  if  there  is  nothing:  in  the 
evidence  at  the  second  trial  to  change  the  leml 
aspect  of  such  title,  it  ia  proper  for  the  presid- 
ing justice  to  instruct  the  jury  to  leave  such 
property  entirely  out  of  consideration. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  1215.*] 

3.  Appeai,  and   Ebkob  (|  1064*)— Habmixss 
Ebbob— IRBTBUCTIONS. 

When,  in  an  action  of  tort  it  la  apparent 
that  the  jury  were  not  misled  by  the  instruc- 
tions of  the  presiding  justice  in  reaching  tbe  con- 
clusion that  certain  articles  of  personal  prop- 
erty belonging  to  the  plaintiff  were  intentionally 
abandoned  by  the  plaintiff,  and  that  the  de- 
fendant was  not  chargeable  with  any  violent  act 
of  dominion  over  them,  exceptions  to  the  in-, 
stmctions  will  be  overruled. 

[Bd.  Note.— For  other  eases,  see  Appeal  and 
Error.  Dee.  Dig;  8  1064.*] 

4.  Appkai,  and  Ebrob  (i  1068*)— Hasioucss 

Erbob— IwOTBUCTTONS. 

When  a  Verdict  is  for  the  defendant  It 
must  be  assumed  that  the  Jury  were  not  In- 
fluenced by  any  instruction  given  by  the  presid- 
ing Justice  relating  to  tbe  measure  of  damages. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  }  4228;   Dec  Dig.  i  IOCS.*] 

(Official.) 

Action   in  trespass  by  Albert  A.   Toung  ' 
against  James  E.  Chandler.    Verdict  for  de- 
fendant   Motton  and  exceptions  by  plalntlfl 
overruled. 

This  case  was  formerly  tried  at  Oie  Feb- 
ruary term,  1906,  of  said  superior  court  and 
at  the  conclusion  of  the  plalntttTs  testimony 
the  presiding  Justice  ordered  a  verdict  for  the 
defendant,  and  tbe  plaintiff  excepted.  The 
law  court  sustained  the  exceptions,  set  the 
verdict  aside,  and  ordered  a  new  trial.  66 
Att.  .ri39.  Tbe  case  is  reported  In  102  Me. 
251,  6C  Att.  639.  The  case  was  again  tried 
at  the  April  term,  1907.  of  said  superior 
court  Plea,  the  general  issue  as  In  the  for- 
mer trial.  Verdict  for  defendant  The  plain- 
tiff  then  filed  a  general  motion  to  have  the 
verdict  set  aside,  and  also  during  tbe  trial 
excepted  to  certain  instructions  given  to  tbe 
Jury  by  the  presiding  Justice.  (3ertain  of 
the  exertions  were  not  considered  by  the 
law  court 

Argued     before     WHITEHOUSE,      PESA- 
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BODY,    STRODT,   SPBAR,   (X)RNI8H,  and 
KINO,  JJ. 

Dennis  Mealier,  for  plaintiff.  U  U  Hlgbt 
and  H.  P.  Sweetser,  for  defendant 

PEABODY,  J.  This  was  an  action  of  tres- 
pass wltli  a  count  also  In  trover;  tUe  writ 
being  the  same  as  In  Xotuig  ▼.  Chandler,  102 
Me.  261,  66  AQ.  639. 

Upon  trial  of  the  canse  before  a  Jury  the 
verdict  was  for  the  defendant 

The  case  Is  before  the  court  on  motion  bj 
the  plaintiff  for  a  new  trial,  and  on  excep- 
tions to  the  charge  of  the  presiding  Justice. 

The  motion  for  e  new  trial  would  seem  to 
have  no  sufficient  basis,  since  the  issues  were 
peculiarly  within  the  province  of  the  Jury. 

In  the  decision  of  the  court  above  referred 
to  It  was  held  that  the  greenhouse  has  be- 
come a  part  of  the  mortgage  security,  and 
by  foreclosure  the  defendant  became  the  ovm- 
er  by  accession,  as  there  was  no  evidence  of 
his  consent  that  the  greenhouse  should  re- 
main i)er8onal  property  after  annexation. 
There  being  nothing  In  the  evidence  at  the 
second  trial  to  change  the  legal  aspect  of 
this  title,  the  presiding  Justice  properly 
charged  the  Jury  that  In  view  of  this  deci- 
sion, they  were  to  leave  the  greenhouse  en- 
tirely out  of  consideration.  The  plaintiff's 
first  exception  was  to  that  portion  of  the 
charge,  and  cannot  be  sustained. 

It  only  remains  to  ascertain  whether  the 
plaintiff  presents  by  his  other  exceptions  any 
error  in  the  charge  of  the  presiding  Justice 
which  may  have  prejudicially  Influenced  the 
Jury  In  their  verdict 

The  second  exception  is  to  that  part  of  the 
cfaai^  which  relates'to  the  abandonment  of 
certain  of  the  property  described  In  the  writ 
The  evidence  tended  to  show  that  while  the 
plaintiff  was  removing  portions  of  the  green- 
h6n8e  from  the  defendant's  premises,  the 
defendant  ordered  him  to  desist,  making  some 
reference  to  an  official  badge  which  he  wore 
at  the  time,  but  with  no  attempt  to  use  ac- 
tual force.  There  Is  some  doubt  whether 
the  act  of  the  defendant  had  particular  ref- 
erence to  the  day,  which  was  Sunday,  or  to 
the  partkndar  property  which  the  plaintiff 
was  removing  at  the  time,  or  whether  it  was 
a  general  prohibition  against  removing  any 
of  the  property  to  which  the  plaintiff  claim- 
ed title,  but  It  appears  that  the  plaintiff  ac- 
tually made  no  further  attempt  to  remove 
either  the  remaining  xtortlon^  of  the  green- 
house or  any  of  the  compost  plants,  etc.,  spec- 
ified In  the  writ 

The  presiding  Justice  Instructed  the  Jury 
that  "the  law  requires  men  to  use  a  rea- 
sonable amount  of  diligence  and  firmness  In 
asserting  rights  to  their  property.  They  can- 
not on  the  simple  say-so  of  some  one  else 
relinquish  their  personal  property  and  allow 
that  property  to  go  to  waste  and  ruin,    •  •  • 


Unless  his  action  at  that  time  was  that  of  an 
ordinarily  and  reasonably  prudent  man,  a 
man  of  ordinary  conrage  and  spirit  in  the  as- 
sertion of  property  rights,  he  could  not 
abandon  his  property  under  those  circum- 
stances and  the  property  be  allowed  to  go  to 
decay  -and  then  recover  the  value  of  it" 

The  presiding  Justice  further  said: 

"Of  course,  if  the  circumstances  were  such 
that  he  foresaw  that  a  personal  collision,  a 
personal  encounter,  would  result  he  would 
then  be  Justified  in  abandoning  the  property 
because  no  man  is  required  to  break  the  law 
in  order  to  enforce  the  law." 

It  la  apparent  therefore,  that  the  Jury 
were  not  misled  by  these  Instructions  in 
reaching  the  conclusion  that  the  compost  and 
a  few  of  the  plants  and  other  chattels  which 
clearly  belonged  to  the  plaintiff  were  inten- 
tionally abandoned  by  him,  and  that  the  de- 
fendant was  not  chargeable  with  any  violent 
act  of  dominion  over  them.  This  applies  to  a 
very  small  part  of  the  property  upon  which 
the  plaintiff  founds  his  action,  since  it  has 
been  already  determined  that  the  greenhouse 
belonged  to  the  defendant  and  uncontradict- 
ed evidence  in  the  case  tended  to  show  that 
the  greater  pari  of  the  plants  remaining  on 
the  premises  had  been  given  to  the  defend- 
ant's wife  by  the  prior  owner,  and  so  were 
not  Included  in  the  property  sold  by  him  to 
the  plaintiff. 

In  an  action  of  trespass  as  well  as  an  ac- 
tion of  trover,  the  wrongful  act  of  the  de- 
fendnnt , constitutes  the  gist  of  the  action. 
A  verdict  for  the  defendant  therefore,  deter- 
mines that  he  did  not  commit  the  acts  com- 
plained of,  and  It  must  be  assumed  that  the 
Jury  were  not  Influenced  by  any  instruction 
relating  to  the  measure  of  damages. 

The  third,  fourth,  fifth,  and  sixth  excep- 
tions relate  to  damages,  and  need  not,  there- 
fore, be  coasidered,  since  the  Jury  did  not 
reach  that  question. 

Motion  overruled. 

Exceptions  overruled. 

a»  Ue.  1£6) 
SMITH  ▼.  PRBSTON. 
(Supreme  Judicial  Court  of  Maine.    April  22, 
190&) 

1.  NmsARCB  (S  72*)  —  Oosofoir  NmsAKOB  — 
Spboiai.  Damages. 

Chie  who  snffeis  special  Injury  from  a  com- 
mon nuisance  may  recover  damases  in  an  action 
at  law  from  the  person  creating  It 

[Ed.  Note.-^For  other  eases,  see  Nnlsance, 
Cent.  Dig.  I  164;    Dec.  Dig.  i  72.*] 

2.  MUNICIPAI,   COBPOBATTONS    (J    776*)   —  OB- 

STBUcnoN  In  Public  Wat— "Nuisancb." 
An  obstruction  placed  within  the  limits  of 
a  public  way  is  a  nuisance  at  common  law  as 
well  as  by  statute. 

[EM.  Note.— For  other  cases,  see  Manicipal 
Corporations,  Cent  Dig.  I  1630;  Dec  Dig.  I 
776.» 

For  other  definitions,  see  W<Kd8  and  Phrases, 
vol.  5,  pp.  4S55-4864 :   vol.  8,  p.  7734.]     ' 
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8.  Mdnicipai,  Cobporations  ({  808*)— Pbop- 

KBTT   ADJOiniNO    HlOHWAT. 

One  cannot  nae  his  property  adjoining  a 
public  way  to  the  injury  of  bis  neighbor's  per- 
son, while  rightfully  traveling  upon  such  way. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |§  1684-1687;  Dec 
Dig.  §  808.*] 

4.  MUHICIPAI,  COBPOBATIOKS  (8  809*)  —  Ob- 
BTBUCTiNo  Public  Wat— LiABrLirr. 

One  who  creates  an  obstruction  in  a  pub- 
lic way  is  not  relieved  from  liability  for  dam- 
ages resulting  therefrom  to  travelers  while  law- 
fully traveling  along  such  way,  notwithstanding 
that  some  other  person  has  neglected  liis  duty 
to  remove  the  obstruction, 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  K  1688-1691:  Dec. 
Dig.  §  809.*] 

5.  Municipal     Cobpobations     (8     808*)  — 

StBEETS— DiSCHABGE  OF  WATEB. 

The  proprietor  of  land  may  maintain  a 
structure  thereon  up  to  the  line  of  a  public 
way ;  but,  if  by  that  structure  he  intercepts 
and  artificially  collects  the  snow  and  rain  which 
would  have  been  harmless  if  allowed  to  reach 
the  ground  as  it  fell  from  the  clouds,  it  is  his 
duty  to  control  the  water  so  collected,  and  not 
discharge  it  or  allow  it  to  escape  upon  the 
public  way,  thereby  obstructing  such  way. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  8  1686;  Dec.  Dig.  8 
808.*] 

6.  Municipai,  Cobpobations  (8  808*)  — 
Streets  —  IcK  —  Liabiutt  or  Abuttinq 

OWREB. 

When  a  pnUic  sidewalk  is  obstructed  by 
an  accumulation  of  ice  resulting  from  water 
artificially  collected  and  discharged  upon  it  by 
a  defective  gutter  on  a  building,  and  the  owner 
of  such  building  has  control  over  it  as  to  its 
physical  condition  and  repair,  and  a  person 
while  rightfully  using  the  sidewalk  as  a  traveler, 
and  in  the  exercise  of  due  care,  is  injured  by 
that  obstruction,  such  owner  is  liable  in  dam- 
ages to  the  person  so  injured. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  8  1686:  Dec.  Dig.  8 
808.*] 

7.  Municipai,  Cobpobations  (8  703*)  — 
Stbeets— OBSTBrroTioN  FOB  Business  Pub- 
poses. 

The  right  of  travelers  to  use  public  ways 
may  be  temporarily  interrupted,  and  the  travel- 
er must  submit  to  some  inconveniences  occas- 
ioned by  the  use  of  adjoining  property  for  busi- 
ness purposes.  Such  necessary  interruptions 
and  unavoidable  inconveniences  are  not  unlaw- 
ful olwtructions ;  but,  when  a  public  sidewalk 
ia  unlawfully  obstructed  as  the  result  of  the 
neglect  of  the  owner  of  a  buildin?.  over  which 
he  has  control,  to  keep  his  building  in  safe 
condition,  such  owner  is  liable  in  damages  to 
any  person  injured  by  such  obstruction. 

[Ed.  Note. — For  oth6r  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  703.*] 

&  Landlobd  and  Tenant  (I  167*)— Failube 
TO  Repaib— Injuries  to  Thibd  Persons — 
LiABiLiTy  of  Landlobd. 

Whenever  an  owner  is  bound  to  repair  his 
building,  and  has  control  of  it  suQcient  for 
that  purpose,  he,  and  not  the  tenants,  is  liable 
to  a  third  peraon  for  damages  arising  from  a 
neglect  to  repair.  Such  liability  rests  upon  the 
elementary  principle  that  the  party  whose  neg- 
lect of  duty  causes  the  damages  is  responsible 
therefor. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §  670 ;   Dec.  Dig.  8  167.*] 


9.  Landlord  and  Tenant  (8  167*)— Ick  Upon 
Sidewalk — Liability  of  Landlord. 

In  the  case  at  bar,  held,  that  the  defend- 
ant's liability  arose  from  the  fact  that  he  caus- 
ed the  obstruction,  and  not  because  an  ob- 
struction, which  he  did  not  cause,  was  suffered 
to  exist  on  the  sidewalk  adjoining  his  property. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  88  672,  674;  Dec  Dig.  I 
167.*] 

10.  Trial  8  252*)  —  Instructions  —  Mattebs 
Not  Supported  bt  Evidence. 

Also  in  the  case  at  bar  the  defendant  land- 
lord requested  the  presiding  justice  to  instmct 
the  jury  "that  if  there  was  any  understanding 
that  the  landlord  should  make  repairs  for  the 
tenant,  if  there  were  any  defects,  he  would  not 
be  liable  until  be  got  notice  from  the  tenant." 
The  i>residing  justice  declined  to  give  this  in- 
struction except  as  previously  explained.  Held, 
that  the  case  did  not  show  that  there  was  any 
underatanding  that  the  tenants  were  to  have 
any  care  over  the  exterior  of  the  building,  or 
even  to  report  to  the  defendant  any  defect 
which  they  might  observe  therein,  and  that  the 
requested  Instruction  was  properly  refused. 

[Ed.  Note.— For  other  cases,  se*"  Trial,  Cent 
Dig.  88  596-612;   Dec  Dig.  8  252.*] 

(Official.) 

Exceptions  from  Supreme  Judicial  Coart; 
Cumberland  County. 

Action  on  the  case  for  personal  injariea 
by  Catherine  Smith  against  Jotm  C.  Preston. 
Verdict  for  plaintiff,  and  defendant  excepts, 
and  moves  for  a  new  trial.  Motion  and  ex- 
ceptions oTerroled,  and  judgment  on  tbe  ver- 
dict 

Action  on  tbe  case  to  recover  damages  for 
personal  Injuries  sustained  by  the  plaintiff 
February  1,  1907,  and  caused  by  the  alleged 
negligence  of  the  defendant  The  defendant 
was  fhe  owner  of  a  certain  two-stoiy  build- 
ing on  WasMngton  avenue,  Portland,  and  the 
plaintiff  daimed  tbat  a  certain  gutter  on  the 
outside  of  the  defendant's  building  and  over 
which  he  had  control  was  defective  and 
leaky,  so  that  the  water  accumulated  by  'it 
was  wrongfully  discharged  upon  the  public 
sidewalk,  where  it  frose  and  rendered  the 
sidewalk  dangerous,  and  that  the  accumu- 
lation of  Ice  caused  thereSby  was  an  ob- 
struction of  the  sidewalk,  and  constituted  a 
nuisance  both  at  common  law  and  by  statute. 
The  plaintiff,  a  woman  over  80  years  of  age, 
while  lawfully  walking  on  this  part  of  tbe 
sidewalk,  slipped  and  fell  on  the  ice,  and 
fractured  her  left  hip,  and  also  received  oth- 
er bodily  Injuries.  The  plalntifTs  writ  con- 
tained two  counts — one  at  common  law  and 
the  other  tmder  the  statute.  See  Rev.  Bt  a 
22,  88  5,  13.  Plea,  the  general  issue.  Tried 
at  the  October  term,  1907,  Supreme  Judicial 
Court  Cumberland  county.  Verdict  for  plain- 
tiff for  $507.47.  The  defendant  then  filed  a 
general  motion  for  a  new  trial,  and  also  ex- 
cepted to  the  refusal  of  the  presiding  justice 
to  give  to  the  Jury  a  certain  requested  In- 
struction. 

The  case  appears  in  the  (pinion. 


*Fi>r  other  cases  see  same  toplo  and  section  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  date,  &  Reportar  Indexes. 
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Argued  before  EMERY,  a  J.,  and  WHITE- 
HOUSE,  SAVAGE,  SPEAR,  CORNISH,  and 
KING,  JJ. 

Gonoellan  &  Oonnellan  and  Wm.  R.  Robin- 
son, for  plalntur.  D.  A.  Meaher,  for  defend- 
ant 

KING,  J.  On  the  1st  day  of  February, 
1907,  between  9  and  12  o'clock  In  tte  fore- 
noon, the  plaintiff,  a  lady  past  80  years  of 
age,  while  walking  on  the  sidewalk  on  the 
southerly  side  of  Washlnglon  avenue  In 
Portland,  fell  and  received  bodily  Injuries. 
She  claims  that  the  cause  of  her  fall  was'  a 
spot  of  Ice  whldi  had  formed  there  by  the 
freezing  of  water  wrongfully  conducted  by 
the  defendant  from  his  building  upon  the 
sidewalk,  and  which  rendered  the  walk  dan- 
gerous. In  this  action  for  damages  she  has 
obtained  a  verdict,  and  the  case  is  here  on 
defendant's  motion  to  have  the  verdict  set 
aside  as  being  against  the  law  and  evidence 
and  upon  exceptions. 

The  defendant's  building  is  two  stories 
high,  gable  roof,  standing  in  the  corner  form- 
ed by  Cumberland  avenue  on  the  west  and 
Washington  avenue  on  the  north,  with  its 
end  facing  the  latter  avenue,  and  is  so  locat- 
ed that  its  northeast  comer  adjoins  the  side- 
walk, but  its  northwest,  comer  Is  back  eight 
or  ten  feet  therefrom.  The  building  has 
wooden  gutters,  the  one  on  the  easterly  side, 
at  its  street  end,  joining  the  projecting  finish 
of  the  gable  roof,  so  that  this  Joint  of  inter- 
section slightly  overhangs  the  sidewalk. 

Attached  to  the  east  side  of  this  building, 
on  Washington  avenue,  is  a  one-story  build- 
ing of  the  defendant,  adjoining  the  line  of 
the  sidewalk,  with  its  roof  sloping  back  from 
the  street  Both  buildings  were  occupied  by 
tenants,  and  all  repairs  were  to  be  made  by 
the  defendant 

The  plaintiff  claimed,  and  Introduced  evi- 
dence tending  to  show,  that  the  gutter  on 
the  easterly  side  of  the  two-story  building 
was  defective  and  leaky,  and  .that  at  Its 
northerly  end  over  the  sidewalk,  there  was 
an  opening  in  the  Joint  through  which  the 
water  it  accumulated  was  wrongfully  dis- 
charged upon  the  walk  where  it  froze,  form- 
ing a  dangerous  accumulation  of  ice,  that 
was  an  obstruction  of  the  walk,  and  caused 
be'r  Injuries  without  fault  ou  her  part 

The  defendant  denied  this  claim,  and  tes- 
tified that  the  gutter  was  not  defective,  that 
water  was  not  discharged  from  it  upon  the 
walk,  and  that  on  the  morning  of  the  day  of 
the  accident  he  passed  over  this  sidewalk, 
and  saw  there  no  accumulation  of  Ice  as  the 
plaintiff  alleged. 

There  can  be  little  or  no  doiAt  however, 
ifrom  ail  the  evidence  that  there,  was  at  the 
time  of  the  plaintiffs  accident  and  had  been 
for  some  time  prior  thereto,  a  defect  in  the 
gutter  through .  which  water 'was  unnatural- 
ly 4iscb&ised  upon  the  sidewalk,  causilng  ice 


to  form  thereon  abreast  the  junction  of  the 
two  buildings. 

No  one  saw  the  plalntifC  fall,  and  the  de- 
fendant claims  that  she  failed  to  prove  due 
care  on  her  part  She  was  found,  with  her 
hip  fractured,  at  the  place  where  the  Ice  was. 
She  says  she  slipped  and  fell  on  the  Ice. 
There  Is  nothing  in  the  case  suggesting  that 
she  had  any  infirmity  on  account  of  which 
she  should  have  refrained  from  using  the 
public  streets.  On  the  other  hand,  it  ap- 
pears affirmatively  that  she  was  accustomed 
to  travel  upon  the  streets,  and  was  active  and 
spry  for  one  of  her  age. 

Her  statement  as  to  her  conduct  at  the 
time  was:  "I  was  walking  along  the  side- 
walk as  I  usually  do,  paying  attention  to  my 
business."  The  Jury  had  a  right  to  under- 
stand from  that  statement  that  she  was 
"paying  attention"  to  where  and  how  she 
was  walking.  That  Is  evidence  of  due  care. 
Whether  or  not  she  did,  in  fact,  exercise  due 
care,  was  an  issue  for  the  jury.  That  issue 
they  must  have  decided  for  the  plaintiff,  and 
their  decision  should  control. 

It  will  serve  no  useful  purpose  to  incor- 
porate here  any  extended  review  of  the  evi- 
dence, which  Is  somewhat  conflicting.  From 
an  examination  of  the  whole  case,  we  are  of 
opinion  that  a  jury  would  be  warranted  in 
finding  that  the  sidewalk  was  obstructed  by 
an  accumulation  of  ice  resulting  from  water 
artificially  collected  and  discharged  upon  It 
by  a  defective  gutter  of  the  defendant's 
building,  over  which  he  had  control  as  to  its 
physical  condition  and  repair,  and  that  while 
rightfully  using  the  sidewalk  as  a  traveler, 
and  in  the  exercise  of  due  care,  the  plaintlfl 
was  injured  by  that  obstruction. 

If  upon  these  facts  and  conditions  the  ac- 
tion is  maintainable,  then  the  defendant's  mo- 
tion for  a  new  trial  must  be  denied. 

But,  notwithstanding  those  facts,  the  de- 
fendant contends  that  he  did  not  create  the 
obstruction  by  any  wrongful  act,  or  cause  its 
existence  by  the  neglect  of  any  duty  owing 
by  him  to  the  plaintiff;  and,  furthermore, 
that  he  was  a  mere  landlord,  and  not  the 
occupant  of  the  building,  and  that  those  In 
occupation  as, tenants  are  liable,  if  any  one 
is  liable,  tor  the  alleged  obstruction. 

We  have  already  observed  that  the  Jury 
were  warranted  In  finding  as  a  fact  that  the 
building,  at  least  that  part  of  it  fndudlng 
the  defective  gutter,  was  under  the  general 
care  of  the  defendant,  and  tliat  he  had  audi 
control  of  the  premises  as  was  necessary  to 
keep  them  in  proper  and  safe  condition.  His 
own  testimony  established  that  fact  In  an- 
swer to  the  question:  "What  arrangement,  if 
any,  had  you  made  for  the  repairs  of  the  two- 
story  building?"  he  said:  "Well,  I  made  all 
repairs.  When  I  was  Informed  anything  was 
needed,  or  If  I  discovered  anything  was  out 
of  repair,  i  had  it  fixed."  He  not  only  re- 
tained the  right  to  make  repairs,  but  the  lia- 
bility, to  keep  the  building  In  proper  and  safe 
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condition  c(mtlnned  to  rest  npon  talm  not- 
wlthatandlng  the  letting. 

Whenever  an  owner  Is  bonnd  to  repair  his 
bnlldlng,  and  has  control  of  It  sufficient  for 
that  purpose,  he,  and  not  the  tenants.  Is 
liable  to  a  third  person  for  damages  arising 
from  a  neglect  to  repair.  Such  liability  rests 
upon  the  elementary  principle  that  the  party 
whose  neglect  of  duty  causes  the  damages  is 
responsible  therefor.  Klrby  v.  Boylston  Mar- 
ket Association,  14  Gray  (Mass.)  249,  74  Am. 
Dec.  682;  Shipley  v.  Fifty  Associates,  101 
Mass.  231,  234,  3  Am.  Rep.  346;  Id.,  106  Bfass. 
194,  200,  8  Am.  Rep.  818;  Lame  t.  Farren 
Hotel  Co.,  116  Mass.  67. 

The  same  principle  governs  In  actions  be- 
tween tenant  and  landlord  for  damages  aris- 
ing from  defects  and  want  of  repair  of  the 
premises.  See  Toole  v.  Beckett,  67  Me.  544, 
24  Am.  Rep.  S4;  Slmonton  ▼.  Lorlng,  68  Me. 
164,  28  Am.  Rep.  29;  McCarthy  v.  York  County 
Savings  Bank,  74  Me.  315,  43  Am.  Rep.  691 ; 
CllfCord  V.  Atlantic  Cotton  Mills,  146  Mass. 
47.  15  N.  E.  84,  4  Am.  St.  Rep.  279.  In  all 
the  cases  the  criterion  of  liability  is  the  obli- 
gation to  maintain  and  repair  with  the  right 
of  control  for  that  purpose. 

As  bearing  upon  the  defendant's  liability. 
It  is  also  to  be  noticed  that  the  duty  here 
neglected  was  to  repair  the  gutter  and  main- 
tain It  in  a  reasonably  suitable  condition  to 
keep  the  water  it  collected  from  the  side- 
walk, and  not  merely  to  keep  the  gutter  free 
from  such  obstructions  of  ice  or  snow  as 
would  be  likely  to  occur  from  storms  and  sud- 
den climatic  changes  in  the  winter  season. 
The  latter  duty  may  rest  upon  the  occupant, 
although  the  owner  is  bound  to  maintain  and 
repair.  But  that  Is  not  this  case.  Here  the 
neglect  to  repair  allowed  the  water  to  fall 
upon  the  walk  unnaturally.  It  was  the 
defendant's  neglect,  because  the  duty  to  re- 
pair rested  on  him. 

Was  the  defendant's  failure  to  repair  the 
gutter,  so  that  the  water  it  collected  should 
not  l>e  discharged  unnaturally  upon  the  pub- 
lic way,  the  neglect  of  a  duty  he  owed  to  tlje 
plaintiff? 

The  proprietor  of  land  may  maintain  a 
structure  thereon  up  to  the  line  of  a  public 
way,  but  he  cannot  thereby  unreasonably 
obstruct  such  way  with  Impunity. 

The  defendant  by  his  building  Intercepted 
and  artificially  collected  the  snow  and  rain 
which  wonld  have  been  harmless  If  allbwed 
to  reach  the  ground  as  It  fell  from  the  clouds. 
It  was  his  duty  to  control  the  water  So  col- 
lected, and  not  discharge  it  or  allow  It  to  es- 
cape to  the  injury  of  others. 

It  is  too  well  settled  to  need  the  citation  of 
authorities  that  no  one  may  artificially  collect 
water  on  his  dwn  land  by  means  of  a  building 
or  otherwise,  and  discharge  it  unlawfully  up- 
on his  neighbor's  property  npon  which  It 
.would  not  have  naturally  fallen.  If  he  does 
so,  he  is  liable  for  the  resulting  damages. 
Neither  has  he  the  right  to  discharge  wat«r 


so  collected  upon  tbe  public  way  where  It 
would  not  have  naturally  fallen,  if  in  so 
doing  he  obstructs  such  way.  No  one  would 
contend  that  an  abutter  upon  a  public  way 
would  have  the  right  to  obstruct  such  way  by 
discharging  water  thereon  from  his  cistern. 
Wherein  Is  the  distinction  between  such  case 
and  the  one  before  us?  The  same  duty  to  re- 
frain from  obstructing  the  public  way  arises 
in  the  one  case  as  in  the  other.  In  either 
case  the  water  would  be  discharged  upon  the 
way  unnaturally  In  consequence  of  the  use 
made  of  adjoining  property. 

The  reason  why  the  defendant  owed  a  duty 
to  the  plaintiff  not  to  cause  her  Injury  by 
turning  the  water  from  his  building  upon  the 
public  way  Is  very  aptly  stated  In  Shipley  r. 
Fifty  Associates,  106  Mass.  197,  8  Am.  Rep. 
318,  in  these  words:  "The  plaintiff  at  the 
time  of  the  accident  was  where  she  bad  a 
right  to  be,  and  was  not  guilty  of  any  want 
of  due  -and  reasonable  care.  For  the  purpose 
for  which  she  was  using  the  sidewalk,  her 
rights  were  exactly  the  same  as  if  she  owned 
the  soil  In  fee  simple.  The  case  in  our  Judg- 
ment depends  upon  the  same  rules,  and  Is  to 
be  decided  on  the  same  principles,  as  if  it 
raised  a  question  between  adjoining  proprie- 
tors. In  which  the  lands  or  buildings  of  one 
were  Injured  by  the  manner  in  which  the 
other  had  seen  fit  to  occupy  or  use  his  own 
land  and  buildings.  In  contemplation  of  law 
the  person  Is  at  least  as  much  entitled  to  pro- 
tection as  the  estate." 

'  If  one  may  not  use  his  property  to  the  In- 
Jury  Qf  his  neighbor's  land,  he  certainly  may 
not  use  it  to  the  injury  of  his  neighbor's  per- 
son while  rightfully  traveling  ui>on  the  pub> 
He  way. 

Hie  right  of  travelers  to  use  the  public  way 
may  be  temporarily  Interrupted,  and  the 
traveler  must  submit  to  some  Inconveniences 
occasioned  by  the  use  of  adjoining  property 
for  business  purposes.  Such  necessary  In> 
terrtiptlons  '  and  unavoidable  Inconveniences 
are  not  unlawful  obstructions.  But  In  this 
case  the  jury  have  found  that  the  sidewalk 
was  unlawfully  obstructed  as  the  result  of 
the  defendant's  neglect  to  keep  his  building 
In  safe  condition. 

From  Iioth  reason  and  authority  the  de* 
fendant  must  be  held  liable  for  the  obstnus 
tlon  which  cflused  the  plaintiff's  Injury. 

An  obstruction  placed  Mrlthin  the  limits 
of  a  public  way  is  a  nuisance  at  common 
law  as  well  as  by  statute.  Rev.  St  c.  22. 
{  5;  Corthell  v.  Holmes,  88  Me.  376,  34  AU. 
173.  One  who  suffers  special  injury  from 
a  common  nuisance  may  recover  damages  In 
an  action  at  law  from  the  person  creating  It. 
Rev.  St  c  22,  {  13;  Holmes  v.  Corthell,  89 
Me.  31,  12  Atl.  730 ;  Brown  v.  Watson,  47  Me. 
161,  74  Am.  Dec.  482;  Dudley  v.  Kennedy, 
63  Me.  465;  Staples  T.  Dldcson,  88  Me.  362, 
34  AU.  168 

But  the  defendant  farther  contends  that 
he  Is  not  liable  because  it  was  the  duty  of 
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the  occupants  of  the  btiUdlng  to  remove  the 
snow  and  Ice  from  the  sidewalk  adjoining 
the  building.  Assuming  that  such  duty  did 
devolve  upon  the  occupants,  we  think  the 
neglect  of  that  duty  did  not  discharge  the  de- 
fendant from  his  liability  In  this  action.  He 
who  creates  an  obstruction  In  the  public  way 
fe  not  relieved  from  liability  for  damages  to 
travelers  resulting  therefrom,  notwithstand- 
ing that  some  other  person  has  neglected  his 
duty  to  remove  the  obstruction.  The  de- 
fendant's liability  here  arises  from  the  fact 
that  be  caused  the  obstruction,  and  not  be- 
cause an  obstruction,  which  he  did  not  cause, 
was  suffered  to  exist  on  the  walk  adjoining 
his  property.    The  motion  must  be  denied. 

The  Exceptions.  At  the  conclusion  of  the 
charge,  counsel  for  the  defendant  requested 
the  court  to  instruct  the  Jury: 

"Tliat  if  there  was  an  understanding  that 
the  landlord  should  make  repairs  for  the  ten- 
ant. If  there  were  any  defects,  he  would  not 
be  liable  until,  be  got  notice  from  the  ten- 
ant" To  which  the  court  replied:  "I  shall 
decline  to  give  that,  except  as  I  have  al- 
ready explained." 

The  question  whether  the  liability  to  re- 
pair was  upon  the  defendant  or  his  tenants 
under  the  letting  was  clearly  presented  to 
the  Jury  as  an  Issue  of  fact,  and,  as  to  the 
defendant's  knowledge  of  the  particular  de- 
fect, the  court  said:  "He  would  not  be  liable 
for  anything  which  he  was  absolutely  ignor- 
ant of,  either  as  understanding  how  this  gut- 
ter was  originally  iDa.de,  or  having  bis  atten- 
tion by  observation  called  to  its  condition,  if 
it  seemed  to  be  absolutely  perfect  as  he  ob- 
served it  from,  day  to  day.  But  If  be  did,  by 
his  constant  observation  of  his  biiilding,  be- 
ing a  practical  man,,  observe  what  the  condi- 
tion of  this  gutter  was,  having  an  opportunity 
as  be  passed  by  to  see  whether  It  was  leaking 
or  not,  or  whether  there  was  fee  being  formed 
nndemeath  it,  the  Jury  would  determine 
whether  as  a  matter  of  fact  b»  knew  of  its 
condition,  or.  would,  by  reasonable  diligence, 
have  been  bound  to  know.  So  if  you  find 
that  he  had  the  control  of  the  roof  and  was 
bound  to  make  the  repairs  upon  it,  and  .that 
the  tenants  were  not,  then  he  would  be  lia- 
Ide,  provided  there  was  such  a  public  nui- 
sance caased  by  him  as  obstructed  the  side- 
walk and  made  it  dangerous  at  the  time." 

The  case  doesnot  show  that  there  was  any 
understanding  that  the  tenants  were  to  have 
any  care  over  the  exterior  of  the  building  or 
even  to  report  to  the  defendant  any  defect' 
which  they  might  observe  therein.  We  think 
the  requested  instruction  was  properly  re- 
fused. Ttie  Instructions  given  upon  the  mat- 
ter of  notice  to  the  defendant  were  as  favor- 
able as  he  could  claim.  The  exceptions  must 
be  overruled.    The  6ntry  is  to  be: 

Motion  and  exceptions  overruled.  ' 

Judgment  on  the  verdict 
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LITTLBFIELD  et  al.  v.  MAINE  CENT. 

R.  OO. 

(Supreme  Judicial  Court  of  Maine.     April  1, 

1908.) 

1.  Pleadiho  (§  180*)— Motion  to  Dismiss— 
Dbmurbeb. 

At  common  law  a  motion  to  dismisa  and  a 
demurrer  are  not  interchangeable. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  i  189.*] 

2.  DismssAi,  AND  Nonsuit  (J  55*)— Motion 
TO  Dismiss— Gbounds. 

At  common  law  a  motion  to  dismiss  can 
be  nsed  to  abate  the. action  only  when  it  is  ap- 
parent from  the  Record  that  the  court  has  no 
jurisdiction;  and,  when  an  order  of  dismissal 
IS  made,  the  action  ends. 

[EM.  Note. — For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent.  Dig.  {  116;  Dec.  Dig.  i 
55.*] 

3.  Plkadino  ($  225*)— Deuubbeb— Operation 
ANO  Effect. 

At  common  law  a  demurrer  admita  the  Ju- 
risdiction, but  attacks  the  pleadings;  and,  if 
the  demurrer  be  sustained,  the  action  is  not 
thereby  dismissed,  but  there  may  still  be  op- 
portunity for  amendment,  and.  until  further 
steps  are  taken,  the  action  remains  on  the 
docket 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i  575;    Dec.  Dig.  {  225.*] 

4  DiBMissAi.  AND  Nonsuit  (I  68*)— Motions 
TO  Dismiss— Defects  in  Plbadino. 

An  action  at  common  law  is  not  to  be 
dismissed  for  mere  defects  in  pleading  that  are 
amendable,  or  which  may  be  cured  by  ver- 
dict, if  it  appears  that  the  court  has  jurisdiction 
and  the  plaintiff  has  stated  a  good  cause  of  ac- 
tion. The  defendant  should  demnr,  if  he  wish- 
es to  raise  objections  to  snch  defects. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  SS  134,  186,  137;  Dec 
Dig.  {  38.*] 

6.  DisMissAi,  AND  Nonsuit  (i  5-5*)— Motion 
TO  Dismiss— Statutoet  Pboceedinos. 
In  statutory  proceedings,  where  the  Juris- 
diction of  the  court  rests  upon  allegation  and 
proof  of  statutory  requirements,  a  motion  to 
dismiss  may  serve  the  purpose  of  a  demurrer, 
and  the  motion  will  He  where  It  appears,  a»- 
suming  the  allesatioDS  to  be  true,  that  the  coort 
has  no  Jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit  Cent  Dig.  f  115;  Dec.  Dig.  { 
55.*] 

6.  DiSMissAi.  AND  Nonsuit  (§  5-3*)— Motions 
TO  Dismiss— Pboof  Dehobs  the  Wbit. 

A  motion  to  dismiss  does  not  lie  when  to 
support  it  Or  resist  it  proof  Is  necessary  dehors 
the  writ 

[Ed.  Note.— For  other  cases,  see  Dismi-osal  and 
Nonsuit  Cent  Dig.  S  lOT ;  Dec.  Dig.  |  53.*] 

7.  Rnpeevin  (I  85*)— Dbolabation— Motion 
to  Dismiss— Gbounds. 

In  a  common-law  action  of  replevin,  a 
motion  to  dismiss  does  not  lie  when  the  alleged 
leaaens  for  dismissal  are:  (1)  Insufficient  de- 
scription of  the  property  taken ;  (2)  want  of 
allegntioa  of  ownership  or  right  of  possession  in 
the  plaintiff ;  (3)  want  of  allegation  of  demand 
before  suit ;  (4)  want  of  allegation  of  valne, 
but  such  objections  should  be  raised  by  de- 
murrer. If  raised  at  all,  as  they  are  mere  defects 
in  pleading  which  can  be  cared  by  amendment 
or  verdict,  and  do  not  go  to  the  Jnrisdictloo  of 
the  court 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Dec.  Dig.  {  85.*] 
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&  Rkpixviht   (i  85*)— Motion   to  Dismiss— 

SUFFICIENCT   or  BOND. 

In  a  common-law  action  of  replevih,  a  mo- 
tion to  dismiss  the  action  for  the  alleged  reason 
that  the  bond  is  not  signed  b?  sufficient  sure- 
ties will  not  be  sustained,  although  the  objec- 
tion comes  within  the  scope  of  the  motion, 
when  it  appears  that  on  its  face  the  bond  is  in 
due  form  and  sufficient. 

[Sd.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  §  329;    Dec.  Dig.  $  85.»] 

9.  Replevin  (g  58*)— Aixegation  or  Ownkb- 

SHIP— SCFFICIENCT. 

In  an  action  of  replevin,  an  allegation  that 
the  goods  "belonged  to  the  plaintiS"  is  a  suffi- 
cient averment  of  ownership. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  f  211 ;    Dec  Dig?  S  58.*] 

10.  Replevin   (8  61*)— Allegation   of   De- 
man  D— Necessity  . 

In  an  action  of  replevin,  demand  is  a  mat- 
ter of  proof,  and  not  of  pleading. 

[Ed.  Note. — ^For  other  cases,  see  Replevin, 
Cent.  Dig.  {  223;   Dec.  Dig.  §  61.*] 

11.  Replevin  (§  59*)— Aixeoatior  of  VAitnt 
—Necessity. 

In  an  action  of  replevin,  the  allegation  of 
value  is  unnecessary ;  and,  even  if  required,  an 
averment  in  the  proviso  that  the  plaintiff  gave 
bond  in  a  sum  certain,  "being  twice  the  value 
of  said  goods  and  chattels,"  is  sufficient. 

[EJd.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  {(  215-218;  Dec.  Dig.  i  69.*] 

12.  Replevin  (|  57*)  —  Declaration— Sxrwi- 

CIENCT. 

In  the  case  at  bar,  held,  that  the  declara- 
tion follows  exactly  the  form  of  replevin  writ 
established  by  St.  1821,  p.  312,  c.  63,  g  9,  and 
in  general  use  in  this  stete  for  more  than  80 
years. 

[Eld.  Note. — For  other  cases,  see  Replevin, 
Dec.  Dig.  §  57.*] 

13.  Replevin  (§  20*)— Time  to  Sub— Pkema- 
TURE  Action. 

When  a  replevin  writ  is  made  provisionally 
to  be  used  only  in  case  of  the  refusal  of  the 
defendant  to  surrender  the  property  after  de- 
mand, and  is  not  served  until  after  demand  and 
refusal,  the  action  is  not  prematurely  brought 
[Ed.  Note. — For  other  cases,  see  Replevin, 
Dec.  Dig.  $  20.*] 

14.  Receivers     (8     178*)  —  Authority  —  Re- 
plevin. 

When  receivers  of  a  street  railway  com- 
pany have  been  duly  appointed,  with  express  au- 
thority "to  prosecute  and  maintain  any  suits  at 
law  or  in  equity  for  the  recovery,  preservation, 
or  protection"  of  the  property  of  the  railway 
company,  no  special  decree  is  needed  in  order 
to  authorize  such  receivers  to  prosecute  and 
maintain  an  action  of  replevin  for  the  recovery 
of  personal  property  of  the  railway  company, 
alleged  to  be  unlawtully  taken  and  detained  by 
a  defendant. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Dec.  Dig.  §  173.*] 

(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
EJiox  County. 

Replevin  by  A.  S.  Littlefield  and  others,  as 
receivers  of  the  Rockland,  South  Thomaston 
&  Owls  Head  Street  Railway  against  the 
Maine  Central  Railroad  Company.  Defend- 
ant's motion  to  dismiss  was  overruled,  and 
it  excepts.  The  case  was  also  brought  before 
the  Supreme  Judicial  Court  on  a  report  of 


the  evidence.    Exceptions  overruled.    Judg- 
ment for  plaintiffs. 

Action  of  replevin  brought  by  the  plaintiffs 
as  receivers  of  the  Rockland,  South  Thomas- 
ton  &  Owls  Head  Street  Railway  for  one  reel 
of  copper  trolley  wire  alleged  to  have  been 
taken  and  detained  hy  the  defendant.  The 
plaintiffs'  writ  and  declaration  were  as  fol- 
lows: 

"State  of  Maine,  EInox— «b. 

"To  the  Sheriff  of  Our  County  of  ECnoz,  or 
His  Deputy — Greeting: 

"We  commend  you  that  yon  replevy  the 
goods  and  chattels  following,  viz.:  One  reel 
4-0  grooved  copper  trolley  wire  belonging  to 
A  S.  LitUefleld,  S.  T.  Kimball,  both  of  Rock- 
land, and  J.  E.  Moore,  of  Thomaston,  Knox 
county.  Me.,  as  receivers  of  the  Rockland, 
South  Thomaston  &  Owls  Head  Railway,  now 
taken  and  detained  by  Maine  Central  Rail- 
road Company  in  Rockland  aforesaid,  and 
them  deliver  unto  the  said  Littlefield,  Kim- 
ball, and  Moore,  receivers,  provided  the  same 
are  not  taken  and  detained  upon  mesne  pro- 
cess, warrant  of  distress,  or  upon  execution 
as  the  property  of  said  Littlefield,  Kimball, 
and  Moore,  receiver^  and  summon  the  said 
Maine  Central  Railroad  Company  that  it 
may  appear  before  our  Justices  of  our  Su- 
preme Judicial  Court,  next  to  be  bolden  at 
Rockland,  within  and  for  the  county  of  Knox, 
on  the  1st  Tuesday  of  April  next,  to  answer 
unto  the  said  Littlefield,  Kimball,  and  Moore, 
receivers.  In  a  plea  of  rQ)levin,  for  that  the 
said  Maine  Central  Railroad  Company,  on  the 
1st  day  of  March  at  said  Rockland  unlawful- 
ly, and  without  any  Justifiable  cause,  took 
the  goods  and  chattels  of  the  said  LltQefleld. 
Kimball,  and  Moore,  receivers,  as  aforesaid, 
and  them  unlawfully  detained  to  this  day,  to 
the  damage  of  the  said  Littlefield,  Kimball. 
and  Moore,  receivers,  as  they  say,  the  sum  ot 
(500;  provided,  they  the  said  Uttlefleld, 
Kimball,  and  Moore  as  receivers  shall  give 
bond  to  the  said  Maine  Central  Railroad 
Company  with  sufficient  surety,  or  sureties,  in 
the  sum  of  ^1,000,  being  twice  the  value  of 
the  said  goods  and  chattels,  to  prosecute  the 
said  replevin  to  final  Judgment,  and  to  pay 
such  damages  and  costs  as  the  said  Maine 
Central  Railroad  Company  shall  recover 
against  them,  and  also  to  return  and  restore 
the  same  goods  and  chattels,  In  like  good  or- 
der and  condition  as  when  taken,  in  case 
such  shall  be  the  final  Judgment;  and  hare 
you  there  this  writ  with  your  doings  therein, 
together  with  the  bond  you  shall  take. 

"Witness,  LuclUlus  A.  Emery,  Chief  Jus- 
tice of  our  Supreme  Judicial  Court  at  Rodi- 
land,  the  Ist  day  of  March,  A.  D.  1907. 

"Gilford  B.  Butler,  Clerk." 

A  bond  to  the  defendant,  as  required  by 
the  writ,  for  the  sum  of  $1,000,  "being  twice 
the  value  of  said  goods  and  chattels,"  was 


•For  other  cases  lee  Mm*  topic  and  section  NUMBER  In  Dec.  ^  Am..Dlss.  1907  to  date,  ft  Reporter  Indezee 
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dtdy  executed  by  the  plaintiffs  as  principals, 
and  by  the  National  Surety  Company,  "a  cor- 
poration dnly  organized  by  law  and  having 
an  oflSce  at  said  Rockland,"  as  surety.  See 
Rey.  St  c.  49,  {  119. 

The  writ  was  daly  entered  at  the  April 
term,  1907,  Supreme  Judicial  Court,  Knoz 
county,  at  which  time  the  defendant  filed  a 
motion  to  iHwniiMi  the  action  for  the  follow- 
ing reasons: 

"First.  Because  the  goods  and  chattels 
mentioned,  and  which  the  officer  was  com- 
manded to  take,  are  not  definitely  or  suffi- 
ciently described. 

"Second.  Because  .the  plaintifls  are  not 
named  as  owners,  or  that  they  hare  or  had 
a  right  of  possession  to  the  articles  named 

"Third.  Because  there  Is  no  averment  In 
the  writ  of  a  demand  having  been  made  upon 
the  defendant  before  this  action  was  com- 
menced, or  that  said  article  was  tortlously  or 
unjustly  taken  or  detained. 

"Fourth.  Because  there  Is  no  averment  or 
statement  In  the  writ  of  the  value  of  the  arti- 
cle alleged  to  have  been  taken  and  detained. 

"Fifth.  Because  the  bond  is  not  signed  with 
sufficient  sureties. 

"Wherefore  the  defendant  prays  Judgment 
of  said  writ,  and  for  a  return  of  the  goods 
and  chattels  therein  named." 

This  motion  was  overruled,  and' the  defend- 
ant excepted.  The  action  was  then  continued 
to  the  September  term,  1907,  of  said  court,  at 
which  time  It  came  on  for  trial.  The  de- 
fendant pleaded  the  general  issue  with  brief 
■tatement  as  follows: 

"And  said  defendant,  by  brief  statement 
of  its  further  defense,  says  that  the  goods 
and  chattels,  viz.,  the  coll  of  wire  mentioned 
In  plaintiffs'  writ,  were  not,  at  the  time  of 
the  Issuing  of  said  writ,  owned  or  possessed 
by  the  plaintiffs,  nor  were  said  goods  and 
chattels  ever  owned  or  possessed  by  the  plain- 
tiffs, and  neither  were  they  then  or  now  en- 
titled to  the  possession  thereof  as  receivers 
or  otherwise. 

"And  the  defendant  further  says  that,  at 
the  time  of  the  issuing  and  service  of  said 
writ,  C  Gardner  Chalmers,  of  Bangor,  was 
the  owner  thereof,  but  before  that  time  said 
Chalmers  had  deposited  with  and  Intrusted 
to  the  defendant  said  coll  of  wire  for  ship- 
ment, whereby,  and  by  reason  whereof,  the 
defendant  became  the  owner  thereof  pro  hoc 
Tlce,  and  the  same  was  then  and  there  right- 
fully In  its  possession,  and  was  then  and 
there  wrongfully  and  illegally  taken  there- 
from, and  are  In  law  entitled  to  a  Judgment 
for  a  return  thereof  to  It" 

At  the  conclusion  of  the  evidence  it  was 
agreed  that  the  case  should  be  reported  to 
the  law  court  for  decision  "upon  so  much  of 
the  evidence  as  is  legally  admissible;  the 
law  court  to  render  such  Judgment  as  the 
law  and  the  legal  evidence  require."  It  was 
also  agreed  that  the  defendant's  exceptions 
t»  the  overruling  of  the  motion  to  dismiss 


should  be  carried  to  the  law  court  as  a  part 
of  the  case. 

It  was  admitted  that  the  Rockland,  South 
Thomaston  &  Owls  Head  Railway  was  dnly 
organized  as  a  railroad  company. 

Clause  3  of  the  original  decree  appointing 
receivers  of  the  aforesaid  Owls  Head  Ball- 
way  reads  as  follows: 

"Said'  receivers  are  hereby  authorized  and 
directed  to  take  possession  of  all  the  real 
and  personal  property  of  said  Rockland, 
South  Thomaston  Sc  Owls  Head  Railway,  In- 
cluding Its  line  of  railway,  its  equipment 
franchise  rights,  and  including  all  deeds, 
books,  vouchers,  accounts,  contracts,  papers 
and  documents.  Said  receivers  shall  pre- 
serve, manage  and  care  for  said  property, 
may  employ  all  necessary  servants,  agents 
and  employes,  shall  collect  and  receive  all 
money  due  or  that  may  hereafter  become 
due  to  said  company  from  whatever  source 
and  shall  pay  all  wages  and  caring  for  said 
property.  Said  receivers  are  authorized  to 
prosecute  and  maintain  any  suits  at  law  or 
in  equity  for  the  recovery,  preservation  or 
protection  of  said  property." 

All  the  material  facts  appear  In  the  opin- 
ion, and  in  Chalmers  v.  Uttlefield  et  aL,  108 
Me.  271,  69  Atl.  100. 

Argued  before  WHITEHOUBB,  SAVAGE, 
SPEAR,  CORNISH,  and  KING,  JJ. 

J.  E.  Moore,  A.  S.  Uttlefield,  and  S.  T. 
Kimball,  for  plaintiff.  D.  N.  Mortland,  for 
defendants. 

CORNISH,  J.  This  is  an  acUon  of  replevin 
for  one  reel  of  copper  trolley  wire,  a  part  of 
a  quantity  purchased  by  the  Rockland,  South 
Thomaston  &  Owls  Head  Railway,  for  use 
In  the  construction  of  a  street  railway  from 
the  Rockland  Une  to  Crescent  Beach  and 
Owls  Head. 

The  plaintiffs  claim  title  as  receivers  «f 
said  railway.  The  defendant  denies  the  ti- 
tle of  the  plaintiffs,  and  sets  up  right  of  pos- 
session In  itself  as  bailee  of  0.  Gordon  Chal- 
mers, who  claims  ownership  by  virtue  of  an 
attachment  in  an  action  of  assumpsit  brought 
by  him  against  the  corporation  July  12,  1904, 
and  an  execution  sale  thereon  made  June 
14,  1906.  The  case  Is  before  this  court  on 
defendant's  exceptions  to  the  overruling  of 
Its  motion  to  dismiss,  and  also  on  a  report 
of  the  evidence. 

1.  Motion  to  dismiss. 

The  defendant  alleges  five  grounds  for  dis- 
missal, four  of  which  should  have  been  rais- 
ed, if  at  all,  by  demurrer  to  the  declaration, 
and  not  by  a  motion  to  dismiss.  These  are : 
Insufficient  description  of  property  taken; 
want  of  allegation  of  ownership,  or  right  of 
possession  in  the  plaintiffs;  want  of  allega- 
tion of  demand  before  suit ;  and  want  of  al- 
legation of  value.  It  is  familiar  law  that  a 
motion  to  dismiss  will  He  only  when  It  Is  ap- 
parent on  the  record  that  the  court  has  no 
Jurisdiction,  as  in  case  of  want  of  Indorser  to 
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an  origlDAl  writ  (Qapp  v.  Balch,  S  Me.  216; 
Presaey  t.  Snow,  81  Me.  288,  17  AO.  71),  or 
of  writ  running  wltboat  warrant  against  the 
body  of  the  defendant  (Cook  t.  Lothrop,  18 
Me.  200),  or  of  want  of  service  (Searles  v. 
Hardy,  76  Me.  461),  and  analogous  cases. 
But  an  action  at  law  Is  not  to  be  dismissed. 
If  it  appears  that  the  court  has  Jurisdiction, 
and  the  plaintiff  has  stated  a  good  cause  of 
action,  for  mere  defects  In  pleading  that  are 
amendable  or  may  be  cured  by  verdict  The 
defendant  should  demur  If  he  wishes  to  raise 
objections  to  such  defects.  A  motion  to  dis- 
miss and  a  demurrer  are  not  Interchangeable. 
Ibe  former  can  be  used  to  abate  an  action 
only  when  it  Is  apparent  from  the  record  that 
the  court  has  no  jurisdiction.  The  latter  ad- 
mits the  jurisdiction,  but  attacks  the  plead- 
ings. An  order  of  dismissal  is  a  finality. 
TTbe  action  ends.  Not  so  with  the  sustaining 
of  a  demurrer.  There  may  still  be  opportu- 
nity for  amendment,  and  until  further  steps 
Are  taken,  the  action  remains  on  the  docket 

In  statutory  proceedings,  where  the  juris- 
diction of  the  court  rests  upon  allegations 
and  proof  of  statutory  requirements,  a  mo- 
tion to  dismiss  may  serve  the  purpose  of  a 
-demurrer,  and  the  motion  will  He  where  It 
■appears  that,  assuming  the  allegations  to  be 
true,  the  court  has  no  jurisdiction,  as  in 
Bines  ▼.  PorUand,  93  Me.  227.  44  Atl.  925; 
Hayford,  Aplt,  v.  Bangor,  103  Me.  434,  69 
Atl.  688.  But  the  case  at  bar  is  the  common- 
law  action  of  replevin,  ^ud  not  one  of  the 
four  reasons  for  dismissal  under  discussion 
goes  to  the  jurisdiction  of  the  court 

"A  defendant  cannot  move  for  a  dismissal 
or  nonsuit  for  the  mere  Insufilciency  or  un- 
•certalnty  of  the  declaration  or  complaint, 
-where  the  defects  may  be  obviated  by  amend- 
ment or  by  giving  leave  to  plead  over,  or  by 
allowing  a  continuance,  or  where  tfie  defect 
may  be  cured  by  verdict"  (as  in  Stimpson  v. 
Gilchrist,  1  Me.  202,  Hutchlns,  Adm'r,  t. 
Adams,  3  Me.  174,  and  Elliot  v.  Stuart,  15 
Me.  100).  "The  underlying  principle,  as  shown 
by  the  cases  is:  That  If  trial  may  be  had 
•on  the  merits  of  the  case,  and  the  defects  In 
the  pleading  may  be  amended  or  cured  by 
subsequent  pleas  or  proceedings,  the  action 
should  not  be  dismissed."  Cyc.  vol.  14,  pp. 
440,441. 

In  Barlow  v.  Leavitt,  12  Gush.  (Mass.)  483, 
the  defendant  attempted  to  take  advantage 
'Of  a  misjoinder  of  different  causes  of  action 
by  a  motion  to  dismiss,  and  the  court,  in 
overruling  the  motion,  said:  ''There  is  no 
ground  for  the  motion  to  dismiss  this  action. 
"The  court  below  had  jurisdiction,  both  of  the 
•subject-matter  and  of  the  parties.  The  de- 
fect, if  any  existed,  was  in  the  misjoinder  of 
two  separate  and  distinct  causes  of  action, 
-for  each  of  which  the  law  prescribes  different 
remedies.  At  common  law  the  only  proper 
mode  of  taking  advantage  of  such  a  defect 
was  by  a  demurrer  or  motion  in  arrest  of 
Judgment  1  Chit  Plead.  286.  Under  the 
.practice  act,  it  can  be  done  only  by  demur- 


rer." The  Supreme  Court  of  Vermont,  in 
Alexander  V.  School  District,  62  Vt  273,  19 
Atl.  995,  noted  the  distinction  in  these  words : 
"The  motion  to  dismiss  is  sought  to  be  main- 
tained on  the  ground  that  the  plaintiff  can- 
not recover,  as  bearer,  on  the  order  set  out 
in  the  specifications  or  bill  of  particulars,  be- 
cause it  Is  ivot  negotiable.  This  ground  Is 
entirely  untenable,  and  wholly  misconceives 
the  nature  and  scope  of  a  motion  to  dismiss. 
Such  a  motion  is  in  the  nature  of  a  plea  in 
abatement  and  is  not  used  for  testing  the 
right  of  recovery  on  the  merits,  but  only  for 
impeacbing  the  correctness  of  the  proceed- 
ings for  the  purpose  of  abating  the  action. 
Defects  apparent  on  the  face  of  the  declara- 
tion, independent  of  any  reference  to  the 
writ  or  its  service,  are  not  pleadable  In  abate- 
ment, nor  the  subject  of  a  motion  to  dismiss. 
The  proper  way  of  taking  advantage  of  such 
defects  is  by  demurrer  or  motion  in  arrest  of 
Judgment." 

As  to  the  first  four  objections  to  the  dec- 
laration, the  remedy  by  a  motioh  to  dismiss 
was  clearly  inappropriate,  and  exceptions  to 
the  overruling  of  the  motion  In  ihose  par- 
ticulars cannot  be  sustained. 

We  might  add;  however,  that  the  objections 
would  not  be  tenable  even  if  raised  on  de- 
murrer. The  description  is  ample,  within 
the  rule  laid  down  In  Musgrave  v.  Farren,  92 
Me.  198,  42  Atl.  355.  The  allegation  that  the 
goods  "belonged  to"  the  plaintiffs  is  suffi- 
cient averment  of  ownership.  Demand  la  a 
matter  of  proof,  and  not  of  pleading.  Sea- 
ver  V.  Dlngley,  4  Me.  306;  Lewis  v.  Smart 
67  Me.  206.  The  allegation  of  value  is  un- 
necessary (Blake  V.  Darling,  116  Mass.  300; 
Lltchman  v.  Potter,  116  Mass.  871);  and,  if 
required,  there  Is  a  sufllcient  averment  in  the 
proviso  that  the  plaintiffs  gave  bond  "In  the 
sum  of  $1,000,  being  twice  the  value  of  said 
goods  and  chattels."  In  fact  the  declaration 
follows  exactly  the  form  of  replevin  vnit 
established  by  section  9,  c.  63,  p.  312,  Laws  . 
1821,  and  In  general  use  in  this  state  for  more 
than  SO  years. 

The  fifth  cause  of  dismissal  Is  that  the 
bond  Is  not  signed  with  Sufficient  sureties. 
This  objection  comes  within  the  scope  of  a 
motion  to  dismiss.  Wilson  ▼.  Nichols,  29  Me. 
566.  But  the  bond  is  signed  by  the  National 
Surety  Company  as  surety,  as  authorized  by 
Rev.  St  c.  49,  i  119,  and  the  company  Is 
described  as  being  duly  organized  by  law  and 
having  an  office  at  said  Rockland.  On  its 
face  the  bond  Is  in  due  form  and  sufficient, 
and  a  motion  to  dismiss  does  not  lie,  when  to 
support  it  or  resist  it  proof  Is  necessary  de- 
hors the  writ  Chamberlain  y.  Lake,  36  Me. 
388;  Badger  v.  Towle,  48  Me.  20;  Hunter  v. 
Heath,  76  Me.  219. 

This  ground  therefore  falls. 

2.  The  case  on  its  merits. 

O^be  rights  of  the  parties  in  this  action 
have  been  substantially  established  in  th« 
case  of  Chalmers  v.  Llttlefleld  et  al.,  108  Me. 
271,  69  Atl.  100,  where  the  material  facta 
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connected  with  tbls  Utigatlon  are.  Bet  forth 
with  such  fullness  that  it  is  unnecessary  to 
repeat  them  here.  The  parties  In  the  two 
suits  are  reversed,  but  the  issues  are  prac- 
tically the  same.  In  that  case  Mr.  Chalmers 
attempted  to  hold  the  defendants  liable  in 
trover  for  the  conversion  of  certain  steel 
rails,  which  had  come  into  their  possession 
as  receivers  of  the  railway  company,  and 
which  he  claimed  to  own  by  virtue  of  an  ex- 
ecution sale  made  after  the  receivers  were 
appointed.  The  wire  in  the  case  at  bar  was 
sold  nnder  the  same  execution,  and  at  the 
same  time,  as  the  rails,  so  that  Mr.  Chalmers' 
source  of  title  is  the  same  in  both  cases,  as  is 
alito  tliat  of  the  receivers. 

in  the  former  case  this  coart  held  that  the 
title  to  this  personal  property  passed  into  the 
cu>'tody  of  the  receivers,  who  had  been  ap- 
pointed by  the  court  to  take  possession  of  all 
the  property  of  the  corporation,  and  to  man- 
age it  for  the  interest  of  the  bondholders  and 
creditors  as  their  rights  might  be  made  to 
appear ;  that  the  entire  property  was  In  cns- 
todia  legis  when  Mr.  Chalmers,  without  leave 
of  court,  presumed  to  seize  and  sell  a  part 
of  It  on  the  execution  Issued  on  a  Judgment, 
which  was  also  taken  after  the  receivers 
were  appointed,  and  this  the  law  did  not  per- 
mit thMD  to  do.  The  title  of  the  receivers 
was  therefore  held  valid,  and  that  of  Mr. 
Chalmers  invalid,  and  that  decision  as  to  ti- 
tle Is  conclusive  in  the  case  at  bar. 

It  Is  further  contended  by  the  defendant 
that  the  plalntlfTs  have  not  been  authorized 
by  any  special  decree  of  court  to  bring  this 
salt.  The  answer  is  that  no  special  decree 
was  needed.  Tlie  original  decree  of  appoint- 
ment was  comprehensive  in  its  terms,  and 
among  other  powers  conferred  on  the  receiv- 
ers was  the  express  authority  "to  prosecute 
and  maintain  any  suits  at  law  or  in  equity 
for  the  recovery,  preservation,  or  protection 
of  said  property."  This  action  Is  In  con- 
formity with  that  authority.  Finally  the 
counsel  claims  that  the  defendant  came  law- 
fully into  possession  of  this  property  as  a 
common  carrier,  and  that  the  action  could 
not  be  maintained  until  there  had  been  a 
proper  demand  and  refusal,  which  demand 
should  have  been  made  at  least  the  day  pre- 
vious to  the  service  of  the  writ  The  evi-. 
dence  shows  that  one  of  the  plalntifFs  made 
the  writ  on  the  morning  of  March  2,  1907, 
and,  accompanied  by  the  sheritf,  went  at 
once  to  the  station  agent  and  demanded  the 
wire,  whtdi  was  refused,  and  he  then  di- 
rected the  sheriff  to  serve  the  writ  and  take 
the  property,  which  was  done.  The  refusal 
gave  the  plaintiffs  the  right  to  proceed  forth- 
with. To  require  a  longer  time  to  Intervene 
might  wholly  defeat  the  plaintiffs'  rights,  as 
tt  would  permit  the  property  to  be  put  be- 
yond their  reach.  Where  a  replevin  writ  is 
made  provisionally  to  be  used  only  in  case 
of  the  refusal  of  the  defendant  to  surrender 


the  property,  the  action  Is  not  premature- 
ly brought.  O'NeU  v.  Bailey,  68  Me.  428; 
Grimes  v.  Briggs,  110  Mass.  446. 

"A  writ  may  be  considered  as  purchased 
at  any  moment  of  the  day  of  its  date  which 
will  most  accord  with  the  truth  and  Justice 
of  the  case."  Bank  ▼.  Mosher,  79  Me.  242, 
9  Atl.  614. 

Exceptions  overruled.  Judgment  for  plain- 
tiffs for  $1  damages  and  costs.  Plaintiffs  to 
keep  property  replevied. 


OM  Me.  164) 
HAZHLTON  v.  LOCKH. 

(Supreme  Judicial  Court  of  Maine.    April  23, 
1908.) 

1.  Tboveb  ahd  Convebsior  (§  17*)— Aotionb 
— Pebsonb  Entitled  to  Spe. 

When  the  manager  of  a  life  assurance  so- 
ciety appoints  sn  agent  to  canvass  for  applica- 
tions and  collect  premiums  on  all  policies  ob- 
tained by  him,  which  premiums  so  collected  are 
to  be  paid  by  the  agent  to  the  manager  or  the 
society,  then  as  between  the  manager  and  the 
agent  the  manager  has  a  special  property  In 
the  premiams  collected  by  the  agent  and  is 
entitled  to  receive  them,  and  this  right  gives 
him  a  remedy  against  the  agent  upon  bis  re- 
fusal to  pay  over  the  same  as  Ji  reeled. 

[Eld.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Dec.  Dig.  i  17.*] 

2.  Tboveb  ano  Convebsion  <i  82*)  —  Dsci^a- 

BATION  —  SUFFICIBMOT  —  DESOBIFTIOZT     0» 

Money. 

In  a  declaration  in  an  action  of  trover  for 
the  allef^ed  conversion  of  money,  only  the  same 
certainty  is  required  as  in  indictments,  and  it 
is  not  necessary  to  set  out  the  money  verbatim ; 
the  description  in  a  general  manner  being  suf- 
ficient. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  f  194 ;   Dec.  Dir.  {  32.»] 

3.  Tboveb  and  Conversion  (J  2»)— Pbopebtt 
StrBjECT  OF  Convebsion— Cdbbenct. 

Legal  currency  may  be  the  subject  of  an 
action  of  trover,  as  there  is  nothing  in  the  na- 
ture of  money  making  it  an  improper  snbjpct 
of  this  form  of  action  so  long  as  it  Is  capable 
of  being  identified,  as  when  delivered  at  one 
time,  by  one  act  and  in  one  mass,  or  when  the 
dejjosit  is  special  and  the  identical  money  is  to 
be  kept  for  the  party  making  the  deposit,  or 
when  wrongful  jKwsesslon  of  such  property  is 
obtained. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Dec.  Dig.  f  2.*] 

4.  Tboveb  and  Convebsion  (|  13*)— Acnons. 

Where  the  relation  of  a  plaintiff  and  de- 
fendant is  that  of  principal  and  agent,  It  is 
necessary,  in  determining  whether  trover  or  as- 
sumpsit is  the  proper  remedy  for  money  collect- 
ed by  the  ag;ent  but  not  turned  over,  to  con- 
sider the  distinctive  quality  of  money  as  differ- 
ing from  other  kinds  of  property,  and  the  char- 
acter and  condnct  of  the  agent  in  receiving  and 
retaining  the  money  collected  by  him. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Dec.  Dig.  §  13.*] 

5.  Tboveb  and  Convebsion  (J  9*) — LiABiUTr 
OF  Agent— Monet  of  Pbincipai.. 

From  Its  nature,  the  title  to  money  passes 
by  delivery,  and  Its  Identity  is  lost  by  being 
changed  into  other  money  or  its  equivalent  in 
the  methods  ordinarily  used  in  business  for  its 
safe  keeping  and  transmission,  and  an  agent, 
unless  restricted  by  his  contract,  would  violate 
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no  duty  assumed  bjr  him  by  adopting  these 
methods  in  dealing  with  the  moDey  of  his  prin- 
cipal. Mere  failure  to  deliver  such  property  in 
specie  on  demand  would  not  be  tecnnical  con- 
version, nor  would  the  refusal  to  pay  over  its 
equivalent  be  conclusive  evidence  of  conversion 
in  the  sense  of  the  law  of  trover,  but  might  be 
the  ground  for  an  action  of  assumpsit. 

[Ed.  Note. — ^For  other  cases,  see  Trover  and 
Conversion,  Dec.  Dig.  {  0.*] 

6.  TuovEB  AHD  Conversion  ($  IS*)— Aotions. 

When  the  defendant  is  the  agent  of  the 
plaintiff  for  the  collection  and  paying  over  not 
of  a  single  premium  of  insurance,  but  such  as 
are  payable  lor  all  policies  effected  by  him,  and 
he  is  entitled  to  receive  as  commission  a  cer- 
tain percentage  of  snch  premiums  when  paid 
over,  an  action  of  trover  by  the  principal  might 
be  unjust  to  the  agent  by  depriving  him  of  his 
right  of  set-off  and  other  legal  defenses. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Dec.  Dig.  f  18.*] 

7.  Tbovkb  Not  Maintainable. 

In  the  case  at  bar  the  relation  of  principal 
and  agent  existed  between  the  plaintiff  and  the 
defendant,  and  the  principal  brought  an  action 
of  trover  against  the  agent  for  money  alleged 
to  have  been  collected  by  the  agent  and  convert- 
ed to  his  own  use.  Heid  that,  under  all  the  cir- 
cumstances of  the  case,  the  action  could  not 
be  maintained. 
(Official.) 

Exceptions  from  Superior  Court,  Cumber- 
land County. 

Trover  by  Franklin  H.  Hazelton  against 
Sperry  H.  Iiocke.  A  nonsuit  was  ordered, 
and  plaintiff  excepts.    Exceptions  overruled. 

Action  of  trover  for  the  alleged  conversion 
of  $51.13  "In  lawful  current  money  of  the 
United  States,"  brought  In  the  superior  coart, 
Cumberland  county.  For  pleadings  the  de- 
fendant filed  the  general  Issue,  together  with 
a  "special  plea,"  Interposing  his  discharge  In 
bankruptcy  as  a  defense.  The  case  was 
beard  before  the  Justice  of  said  superior  court 
without  the  Intervention  of  a  jury.  At  the 
conclusion  of  the  plalntlfTs  evidence,  the  Jus- 
tice ordered  a  nonsuit,  and  the  plaintiff  ex- 
cepted. The  specific  defense  presented  by  the 
"special  plea"  was  that  considered  by  the 
law  court,  but  the  case  was  decided  on  the 
questions  raised  by  the  general  Issue. 

The  case  appears  In  the  opinion. 

Argued  before  EMERY,  C.  J.,  and  WHITE- 
HOUSE,  STROUT,  PEABODT,  CORNISH, 
and  KING,  JJ. 

Harvey  D.  Baton,  for  plaintiff. 
Llewellyn  F.  Hobbs,  for  defendant. 

PBABODY,  J.  This  was  an  action  of  trov- 
er for  the  conversion  of  $31.13  In  the  money 
of  the  United  States.  The  writ  was  dated 
July  8,  1905. 

The  defendant's  plea  was  the  general  issue 
and  a  brief  statement  setting  out  his  dis- 
charge In  bankruptcy  under  the  bankruptcy 
act  of  1898,  and  that  the  claim,  demand,  debt, 
or  action  declared  on  was  provable  against 
bis  estate  from  which  he  Is  discharged,  not 
being  excepted  by  said  act 

The  case  was  tried  before  the  justice  of  the 


superior  court  for  Cumberland  county  with- 
out the  Intervention  of  a  jury. 

At  the  conclusion  of  the  plaintiff's  evi- 
dence, upon  motion  of  the  defendant's  at- 
torney, the  presiding  justice  ordered  a  non- 
suit, to  which  ruling  and  action  the  plaintiff 
excepts,  and  the  case  Is  before  this  court 
upon  the  exceptions. 

The  following  is  a  summary  of  the  facta 
upon  which  the  nonsuit  was  ordered: 

The  plaintiff  and  defendant  entered  Into  a 
written  contract  dated  February  2,  1904,  for 
transacting  the  business  of  canvassing  for 
applications  for  life  Insurance  in  the  Equi- 
table Life  Assurance  Society  of  the  United 
States,  of  which  the  plaintiff  was  manager  for 
the  state  of  Maine,  upon  certain  specific 
terms,  and  conditions  among  which  that  the 
defendant  was  to  receive  commissions  on  the 
premiums  under  various  forms  of  policies 
which  were  to  accrue  only  as  the  premiums 
were  paid  to  the  plaintiff  or  the  society  in 
cash. 

On  January  10,  1905,  the  defendant  receiv- 
ed of  George  C.  Fuller  $51.13  in  currency, 
consisting  of  bills  and  silver  which  was  for 
the  premium  on  a  policy  of  insurance  issued 
on  the  life  of  hts  wife  by  the  Equitable  Life 
Assurance  Society  on  the  1st  day  of  April, 
1906.  The  attorney  for  the  plaintiff  called  on 
the  defendant  and  asked  him  for  this  sum  of 
$51.13,  also  on  two  other  occasions  prior  to 
the  commencement  of  the  action,  and  he  de- 
clined and  refused  to  deliver  the  same. 

As  we  view  the  case,  it  Is  not  necessary  to 
consider  the  specific  defense  presented  by  the 
brief  statement.  The  general  Issue  .raises  the 
following  questions: 

1.  The  Nature  of  the  Property  as  a  Proper 
Subject  of  This  Form  of  Action  and  the  Sufll- 
dency  of  its  Description.  As  specified  In 
the  writ,  the  property  was  money  In  the  cur- 
rency of  the  United  States,  and  the  evidence 
is  that  it  consisted  of  bills  and  silver  amount- 
ing to  $51.13.  L^al  currency  may  be  the 
subject  of  an  action  of  trover.  There  Is 
nothing  in  the  nature  of  money  making  It  an 
improper  subject  of  this  form  of  action  so 
long  as  it  is  capable  of  being  identified,  as 
when  delivered  at  one  time,  by  one  act  and  In 
one  mass  (Bums  v.  Morris,  47  Tryw.  B. 
485;  Royce,  Allen  &  Co.  v.  Oakes,  20  R.  I. 
252,  38  Atl.  371 ;  Walter  v.  Bennett  16  N.  Y. 
220;  Farrelly  v.  Hubbard,  148  N.  Y.  592,  43 
N.  E.  65;  Conaug^ty  v.  Nichols,  42  N.  Y. 
88 ;  Vandelle  v.  Rohan,  36  Misc.  Rep.  239,  73 
N.  Y.  Supp.  285 ;  Reeslde's  Executor  v.  Ree- 
slde.  49  Pa.  322.  88  Am.  Dec.  503 ;  Rtngo  v. 
Field,  6  Ark.  ,48;  Wood  v.  Blaney,  107  Cal. 
291,  40  Pac.  428;  Michigan  Carbon  Works  v. 
Schad,  49  Hun,  605,  1  N.  Y.  Supp.  490 ;  Wal- 
lace V.  Castle,  14  Hun  [N.  Y.]  106;  Dagnid 
v.  Edwards,  50  Barb.  [N.  Y.]  288;  Q.  T.  B. 
R.  Company  v.  Eldwards,  66  Barb.  [N.  Y.J 
408;  Graves  v.  Dudley,  20  N.  Y.  76),  or  when 
the  deposit  Is  special  and  the  Identical  money 
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ts  to  be  kept  for  the  party  making  tbe  deposit, 
or  when  wrongful  possession  of  such  prop- 
erty Is  obtained  (Murphey  ▼.  Virgin,  47  Neb. 
692,  66  N.  W.  652 ;  Donohue  v.  Henry,  4 
E.  D.  Smith  [N.  Y.]  162;  Coffin  v.  Anderson. 
4  Blackf.  [Ind.]  ,395).  In  Moody  v.  Keener,  7 
Port.  (Ala.)  21S,  It  was  held  that  In  actions 
of  tort  only  the  same  certainty  Is  required  as 
in  Indictments  that  it  was  not  necessary  to 
set  oat  tbe  money  verbatim  that  the  descrip- 
tion In  a  general  manner  is  sufficient,  and  Is 
In  accordance  with  the  decisions  of  this  state. 
Stlnchfleld  v.. Twaddle,  81  Me.  273,  17  Atl. 
66 ;  Manufacturing  Company  v.  Lumber  Com- 
pany, 96  Me.  537,  63  Atl.  40. 

2.  The  Title  of  the  Plaintiff.  It  la  con- 
tended that  the  evidence  shows  that  the  mon- 
ey belonged  to  the  Equitable  Life  Assurance 
Society  of  the  United  States.  It  appears  from 
the  evidence  that  the  plaintiff  was  the  man- 
ager of  this  society  In  the  state  of  Maine, 
and  that  tbe  money  in  question  was  f  pre- 
mium due  to  it  on  one  of  Its  life  insurance  pol- 
icies. By  the  contract  the  defendant  was  ap- 
pointed by  the  plaintiff  to  canvass  for  appli- 
cations and  to  collect  the  premiums  on  all 
policies  obtained  by  him,  and  to  pay  over 
forthwith  to  the  plaintiff  or  to  the  assurance 
society.  As  between  the  parties,  the  plaintiff, 
having  a  special  property  In  the  premiums 
collected,  was  entitled  to  receive  them.  This 
right  gave  him  a  remedy  against  the  defend- 
ant upon  hia  refusal  to  pay  over  the  same 
as  directed.  McKenzle  ▼.  Nerins,  22  Me.  138, 
88  Am.  Dec.  291. 

8.  In  determining  from  the  circumstances 
and  Illation  of  the  parties  whether  trover  or 
aaaumpslt  la  the  proper  remedy,  it  ia  neces- 
sary to  consider  the  distinctive  quality  of 
money  as  differing  from  other  kinds  of  prop- 
erty, and  the  character  and  condurt  of  the 
defendant  in  receiving  and  retaining  the  mon- 
ey In  question.  From  its  nature  the  title 
thereto  passes  by.  delivery,  and  ita  Identity 
la  lost  by  being  changed  into  other  money 
or  ita  equivalent  in  tbe  methods  ordinarily 
used  in  business  for  its  safe-keeping  and 
transmission.  An  agent,  onless  restricted  by 
the  terms  of  hia  contract,  would  violate  no 
duty  assumed  by  him  by  adopting  these 
methods  In  dealing  with  the  money  of  his 
principal.  Mere  failure  to  deliver  such  prop- 
erty In  specie  on  demand  would  not  be  tech- 
nical conversion,  nor  would  the  refusal  to 
pay  over  its  equivalent  be  conclusive  evidence 
of  conversion  in  the  sense  of  the  law  of 
trover,  but  might  be  tbe  ground  for  an  action 
of  assumpsit  Orton  r.  Butler,  4  Bng.  C.  L. 
224;  Hennequin  v.  Clews,  111  V.  9.  676,  4 
Sup.  Ct  576,  28  L.  Ed.  665;  1  Fed.  St  Ann. 
578-581  (U.  8.  CMnp.  St  1901,  p.  3428). 

Tbe  defendant  was  the  agent  of  tbe  plain- 
tiff for  the  collection  and  paying  over  not  of 
a  single  premium  of  insurance,  but  such  as 
were  payable  for  all  policies  effected  by  him 
In  bia  business  of  canvassing,  and  he  was  en- 


titled to  receive  as  commission  a  certain  per- 
centage of  these  premiums  when  paid  over. 
An  action  of  trover  by  the  principal  might 
under  these  circumstances,  be  unjust  to  the 
agent  by  depriving  him  of  his  right  of  set-off 
and  other  legal  defenses.  Orton  t.  Butler, 
supra. 
Exceptions   overruled. 


(7«  N.  J.  li.  684) 

MINSHULL  V.  NEW  JERSBT  TERMINAIi 

R.   CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  16,  1908.) 

COBPORATIONB    (J   407*) — CONTBACTS   OF    PBES- 
IDEWT— VALIDnr— WOBK  ANH  LaBOB  (}  14*) 

— ^Rescission  of  Expbess  Contbact. 

The  plaintiff,  who  was  employed  by  the 
defendant  at  a  stated  salary,  testified  that  he 
was  induced  to  decline  a  higher  salary  offered 
by  another  railroad,  and  to  remain  in  the  serv- 
ice of  the  defendant  by  a  promise  made  by  its 
president  that,  if  he  remamed  until  the  road 
was  sold,  he  should  have  2  per  cent,  of  its 
bonds  and  $25,000  worth  of  its  stock.  The  de- 
fendant owned  no  stock  or  bonds  at  the  time. 
This  iiromise  never  received  tbe  assent  of  the 
executive  committee  nor  of  tbe  board  of  direc- 
tors, but,  instead,  a  modified  proposition  was 
made  to  the  plaintiff  by  some  of  the  directors. 
Which  he  refused  to  accept  The  road  waa 
thereafter  sold,  and  thereby  the  plaintiffs  serv- 
ices ended.  His  salary  under  his  old  contract 
was  paid.  In  an  action  against  the  railroad 
company  for  breach  of  a  contract  to  deliver  the 
bonds  and  stock,  held,  first  that  tbe  president 
had  no  authority  as  such  to  make  the  allei^ 
promise,  and,  in  the  alMence  of  any  ratification 
<rf  it  by  the  directors,  it  did  not  bind  the  de- 
fendinK  company;  held,  secondly,  that  thera 
could  be  no  recovery  quantum  meruit  I>ecau8e 
the  old  contract  remained  in  force,  not  having 
been  rescinded  by  a  subsequent  agreement. 

fBJd.  Note. — For  other  cases,  see  Corporations, 
Cent  DiK.  I  1616;  Dec.  Dig.  f  407;*  Work  and 
Labor,  Cent  Dig.  {  29;  Dee.  Dig.  I  14.*] 

(Syllabus  by  tbe  Court) 

Error  to  Supreme  Court 

Action  by  George  B.  Minshnll  against  tbe 
New  Jersey  Terminal  Railroad  Company. 
From  a  judgment  of  nonault  plaintiff  bringa 
error.     Affirmed. 

O.  Frank  Kircker  and  John  B.  Humphreya, 
for  plaintiff  In  error.  Gilbert  ColUna,  for 
defendant  In  error. 

REED,  J.  Thla  writ  of  error  bringa  np  a 
Judgment  of  nonsuit  It  appears  that  Mr. 
MlnshuU,  the  plaintiff,  had  been  employed 
by  the  New  Jersey  Terminal  Railroad  Com- 
pany at  a  salary  of  $175  a  month.  In  July, 
1905,  he  received  an  off^r  from  the  Lehigh 
Valley  Railroad  Company  to  enter  its  ser- 
vices at  a  salary  of  $200  a  month.  He  spoke 
to  Mr.  Savage,  the  president  of  the  defend- 
ing company,  about  this  offer,  and  told  him 
that  be  (Minahull)  would  refuse  the  offer 
of  the  Lehigh  Valley  Railroad  Company, 
and  remain  in  tbe  service  of  the  defendant 
Until  tbe  latter  sold  its  road,  if  the  defend- 
ant in  addition  to  hia  then  salary,  would 
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give  him  2  per  cent  of  Its  bonds  and  $25,000 
par  Taloe  of  Its  stock.  Mr.  Mlnsbnll  tes- 
tified that  Mr.  Savage  told  him  that  he 
would  let  him  know  in  a  day  or  two,  and 
that  Mr.  Savage  afterward  told  him  that 
his  offer  was  accepted,  and  that  when-  the 
Messrs.  Ck)rbln,  who  were  then  away  on 
their  vacation,  retnrned,  the  necessary'  bonds 
and  stock  would  be  provided  for.  It  la  to  be 
observed  that  all  the  stock  of  the  defending 
company  was  already  Issued  and  owned  by 
10  persons,  and  all  die  bonds  had  also  been 
Issued.  "  After  the  conversation  with  Mr.  Sav- 
age, the  plaintiff  remained  In  the  service  of 
the  defendant  until  July,  1903,  when  the  con- 
trol of  the  New  Jersey  Terminal  C!ompany 
was  sold  to  the  Central  Railroad  of  New 
Jersey.  This  sale  terminated  the  servlccSs 
of  the  plaintiff.  His  salary  of  $175  a  month 
has  been  paid.  The  2  per  cent,  of  the  bonds, 
and  the  $25,000  worth  of  stock  has  never 
been  delivered  to  the  pla:intiff.  This  action 
was  brought  for  the  breach  of  the  alleged 
contract  to  deliver  to  plaintiff  the  stock  and 
bonds  Just  mentioned. 

That  the  plaintiff  cannot  stand  upon  his 
ctmversation  with  Mr.  Savage,  the  president 
of  the  defending  company,  <to  establish  a 
contract  with  the  company,  seems  manifest 
The  president  was  Invested  with  no  authori- 
ty to  bargain  that  the  cdmpany  sbould  go  In- 
to the  market  and  buy  stocks  and  bonds  for 
the  purpose  of  paying  an  Increased  comi)en- 
sation  'to  one  of  the  company's  servants.  In- 
deed, the  plaintiff  does  not  put  his  case  upon 
tihe  existence  of  any  such  authority  in  the 
president  His  point .  is  that  the  executive 
committee,  or  the  directors  of  the  New  Jer- 
sey Terminal  Company,  acquiesced  In  the 
bargain  entered  into  by  the  president  and 
In  this  manner  bound  the  corporation  to  Its 
fnlflllment  The  executive  committee  con- 
sisted of  Mr.  Savage,  Mr.  WUIiam  H.,  and 
Mr.  Charles  L.  Corbln.  Mr.  Mlnshull  ad- 
mits that  he  never  had  any  conversation 
concerning  this  bargain  with  Mr.  Charles 
L.  Corbin.  Respecting  bis  connection  with 
Mr.  W.  H.  Oorbln,  it  appears  conclusively 
tbat  the  latter  was  never  informed  by  Mln- 
shull of  the  terms  upon  which,  as  he  claims, 
Savage  promised  to  retain  him;  find,  if  Mr. 
W.  H.  Corbln  learned  of  these  terms  from 
any  otber  source.  It  conclusively  appears 
that  he  never  assented  to  them. 

It  does  appear  that  on  August  8,  1904, 
Mr.  Savage  wrote  to  Mr.  W.  H.  Corbln  con- 
cerning the  offer  made  to  MinshuU,  and  said : 
"I  think  Mlnshull  would  be  willing  to  stay 
at  the  same  salary,  with  at' least  2  per  cent 
of  the  bonds,  and  sach  proportion  of  the 
stock  as  we  may  agree  upon.  I  rather  ima- 
gine he  wants  $25,000.00."  To  this  letter 
Mr.  Corbln  replied,  fixing  a  meeting  at  Jer- 
sey City  for  the  next  Friday.  The  first  meet- 
ing between  Mr.  W.  H.  Corbln  and  MinshuU 
was  at  Jersey  City.  Mr.  Min^ull  says  that 
Mr.  Corbln  said  to  him  at  that  meeting  tliat 
be  "thought  they  would  be  able  to  do  as 


well  by  him  aa  the  L.  Y.  S.  R.  Co.,  or  any 
one  else."  Mlnshull  says :  "I  told  tiiem  that 
was  something  that  bad  already  been  set- 
tled between  the  president  and  myself,  and 
that  the  offer  of  the  L.  V.  R.  R.  Co.  had  been 
declined."  He  says,  "Mr.  Corbin  assured  me 
that  in  his  Judgment  I  had  made  no  mis- 
take In  staying  with  the  Terminal  Company, 
and  handed  me  a  draft  of  an  agreement,  and 
requested  that  I  look  It  over,  and  If  it  was 
entirely  satisfactory,  to  hand  It  to  Mr.  Sav- 
age." This  paper  was  the  draft  of  a  con- 
tract between  Mlnshull  on  the  one  hand, 
and  Mr.  Savage  and  four  others  on  the  other 
hand.  It  purported  to  bind  MinshuU  to  re- 
main In  the  service  of  the  company  for  five 
years.  In  addition  to  the  salary  then  paid 
by  the  terminal  company.  It  was  to  deposit 
with  a  trust  company  $3,000  in  bonds  at  par 
and  $20,000  in  par  value  of  stock.  Each 
year  of  the  five-year  jierlod  the  trust  com- 
pany was  to  deliver  to  MlnAuU  one  $1,000 
bond  and  certificates  of  shares  of  stock  of  par 
value  of  $4,000.  This  was  the  only  agree- 
ment to  which  Mr.  Corbln  had  thus  far  In- 
dicated his  wUlingness  to  give  his  approvaL 
Tfais  paper  was  not  satisfactory  to  Mr. 
Mlnshull,  and  thereafter  the  terms  of  this 
writing  were  slightly  modified  by  a  second 
writing,  which  was  also  unsatisfactory  to 
the  plaintiff;  so,  when  the  road  was  sold 
out  in  July,  1005,  there  had  been  no  contract 
entered  Into  between  MinshuU  and  the  ex- 
ecutive committee,  because,  so  far  as  con- 
cerned the  Messrs.  Corbln,  no  terms  had 
been  agreed  upon,  and  they  constituted  a 
majority  of  the  committee. 

What  Is  true,  of  Mln^uU's  relations  with 
the  executive  committee  Is  also  true  of  his 
relations  with  the  board  of  directors.  This 
board  consisted  of  the  members  of  the  ex- 
ecutive committee  and  four  others.  Two  of 
these  four  Icnew  of  the  negotiations  with 
MinshuU,  and  one  of  them,  Mr.  Houston, 
signed  t^e  second  paper  which  was  drafted, 
but  as  already  stated,  was  never  accepted 
by  Mr.  MinshuU.  The  otber  two  of  the  four 
directors,  so  far  as  appears,  had  no  knowl- 
edge of  the  negotiations.  From  these  facts 
it  appears  that  no  right  of  action  for  a 
breach  or  of  any  specific  contract  exists  in 
favor  of  the  plaintiff.  Nor  Is  It  perceived 
upon  what  ground  he  can  sustain  his  al- 
leged right  to  recover  on  a  quantum  meruit 
The  cqntract  existing  between  Mr.  Mlnshull 
and  the  defendant  In  July,  1904:,  was  that  be 
was  to  receive  $175  a  month  for  his  services. 
There  was  not  a  moment  from  this  date  un- 
til Mr.  Mlnshull  left  the  company's  employ 
in  July,  1903,  that  he  was  not  entitled  to  re- 
cover this  ampunt  The  railroad  company 
could  not  claim  that  he  was  bound  to  re- 
ceive less  than  $175  a  month,  although  a 
Jury  might  &ai  that  his  services  were  worth 
less.  .  This  situation  exists  because  the  con- 
tract under  which  Mlnshull  bad  been  serving 
previous  to  July,  1804,  was  in  no  way  re- 
scinded.   The  rights  of  both  parties  weT« 
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measared  by  Its  terms'  until  that  contract 
ceased  to  exist.  It  continued  to  exist  un- 
less a  substituted  contract  took  Its  place 
and  thus  ended  it  Bat  the  promise  of  Mr. 
Savage,  If  made,  being  beyond  fals  authority 
to  bind  the  defendants,  and  being  never  rati- 
fied by  them,  the  negotiations  between  the 
parties  never  became  a  new  contract,  and  so 
the  old  contract  remains  in  force  until  the 
end  of  the  plaintiff's  services. 
There  was  no  error  in  directing  a  nonaolt 


07  N.  J.  L.  198). 

EOOBBS  et  aL  v,  MAYOE,  BTO,  OF  CITY 
OF  NEWARK  et  al. 

(Supreme  Court  of  Mew  Jersey.    Dec.  SO,  1908.) 

1.  Action  (t  7*)  —  Ihtkbkbtbd  Pastt  — Mo- 
tives. 

If  a  party  to  a  cause  is  assertmg  a  legal 

right  in  a  lawful  manner,  his  motives  and  the 

underlying  reasons  for  bis  action  aie  Immaterial 

in  law. 
[EU.  Note.— For  other  cases,  see  Actkm,  Cent 

Dig.  J  8;  Dec.  Dig.  i  7.*J 

Z.  MtrsiciPAL  GoBPOBATioHS  (§  106*)— Obdi- 
HANCEB— Suspension  of  By-Law— Advkb- 

The  by-law  adopted  by  the  board  of  street 
and  water  commissioners  of  the  city  of  Newark, 
puiBuant  to  legislative  authority,  which  by-law 
re<)uires  advertisement  between  first  and  sec- 
ond reading  of  ordinances  not  based  on  "notice 
of  Intention,"  could  not,  at  the  time  of  action 
by  the  said  board  on  the  ordinance  brought  up 
in  this  case,  be  suspended  so  as  to  recder  ad- 
vertisement unnecessary  and  permit  the  intro- 
duction and  passage  of  the  ordinance  at  the 
same  meeting. 

[Kid.  Note.— For  other  cases,  see  Municipal 
Gorporations,  Cent  Dig.  i  226;  Dec.  Dig.  I 
106.*] 

(Syllabus  by  the  CSourt) 

Certiorari  by  Augustus  F.  Eggers  and  R. 
Arthur  Heller  against  the  Mayor  and  Com- 
mon Council  of  the  City  of  Newark  and  oth- 
ers to  review,  an  ordinance  of  the  board  of 
street  and  water  commissioners.  Ordinance 
■et  aBld& 

Argued  June  term,  1908,  before  GARRI- 
SON, 8WAYZB,  and  PARKER,  JJ. 

Chandler  W.  Rlker  and  Francis  Child,  for 
prosecutors.  Frank  Bergen  and  R.  V.  Llnd- 
abury,  for  North  Jersey  St  Ry.  Co.  and  Con- 
solidated Traction  Co.  Malcolm  MacLear, 
for  other  defendants. 

PARKER,  J.  This  writ  brings  up  for  re- 
view an  ordinance  of  the  board  of  street  and 
water  commissioners  of  the  dty  of  Newark, 
entitled,  "An  ordinance  validating  and  con- 
firming a  Certain  contract  or  agreement  made 
on  the  seventeenth  day  of  January,  1905,  by 
the  mayor  of  the  city  of  Newark  and  the  city 
counsel  of  the  sold  city,  on  behalf  of  the  said 
city  and  the  Consolidated  Traction  Company 
and  the  North  Jersey  Street  Railway  Com- 
pany, lessee,  providing  for  and  defining  the 
terms  and  conditions  upon  which  the  lines 


of  street  railways  owned  or  operated  by  the 
said  street  railway  companies  in  any  ter- 
ritory heretofore  or  hereafter  annexed  to  the 
said  city  of  Newark  shall  be  operated;  and 
further  providing  and  defining  the  manner 
In  which  certain  gross  receipts  provided  for 
in  a  certain  ordinance  passed  July  13,  1893, 
entitled,  'An  ordinance  to  authorize  and  em- 
power the  Consolidated  Traction  Company, 
a  corporation  Incorporated  under  the  laws 
of  the  state  of  New  Jersey,  to  locate,  con- 
struct, operate  and  maintain  street  railways 
and  appurtenances  over  and  through  certain 
streets,  avenues  and  highways  in  the  dty  of 
Newark,'  shall  be  computed  and  determined," 
passed  by  the  board  of  street  and  water  com- 
missioners on  the  19th  day  of  January,  A.  D. 
1905,  and  approved  by  the  mayor  of  said 
city  on  the  20th  day  of  January,  A.  D.  1905. 
The  contract  recited  in  this  somewhat  lengthy 
title  is  dependent  on  the  ordinance  for  its 
validity.  For  an  understanding  of  the  scope 
and  effect  of  the  contract  and  ordinance,  a 
short  outline  of  the  matters  leading  up  to 
the  contract  may  as  well  be  presented  here. 
As  far  back  as  1890,  in  the  early  days  of 
electric  street  railways,  the  city  of  Newark 
required  of  the  railway  company,  asking  per- 
mission to  operate  such  railway  In  the  streets, 
a  payment,  in  addition  to  general  taxes  and 
existing  license  fees,  of  "five  per  cent  of  the 
gross  earnings  received  from  passenger  traf- 
fic within  the  city  limits  from  lines  on  which 
electricity  is  used  as  a  motive  power."  Sim- 
ilar action  by  ordinance  was  taken  afterward 
from  time  to  time  with  respect  to  other  Hues, 
especially  In  1892,  in  the  case  of  the  Newark 
&  South  Orange  Railway  Company,  when 
the  same  language  as  quoted  was  used ;  and 
In  1893,  in  the  case  of  the  Consolidated  Trac- 
tion Ompany,  when  the  6  per  cent  provi- 
sions of  the  ordinance  of  1892  were  expressly 
made  applicable  by  citation  and  reference. 
But  difficulties  soon  arose,  due  to  the  facts 
that  many  car  lines  already  extended  beyond 
the  city  limits,  and  others  from  time  to  time 
were  so  extended,  and  the  parties  disagreed 
as  to  the  Interpretation  of  the  clause  in  ques- 
tion. In  addition  to  this,  new  territory  was 
added  from  time  to  time,  by  absorption  of 
other'  municipalities  which  themselves  had 
agreements  with  the  car  lines;  and  finally 
the  street  railroads  themselves  were  all  merg- 
ed into  or  acquired  by  the  North  Jersey  Street 
Railway.  Settlements  were  made  from  time 
to  time  by  agreement  between  the  city  and 
the  companies  as  to  amounts  then  due,  but 
no  basis  was  fixed  for  ascertaining  these 
amounts  In  the  future.  To  accomplish  this, 
the  contract  and  ordinance  of  1905  were 
drafted  by  Joint  action  of  counsel  for  the  city 
and  the  railway  company,  and  after  Informal 
conferences  the  contract  was  executed  by 
the  North  Jersey  Street  Railway  Company 
and  Its  counsel,  and  signed  by  the  mayor  of 
Newark  and  the  dty  counsel,  and  the  ordi- 
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nance  was  presentefl  to  the  board  of  street 
and  water  commissioners  at  a  meeting  on 
January  19,  1905,  and  put  through  three 
readings  and  final  passage  at  the  one  meet- 
ing. It  Is  this  action  which  prosecutors  at- 
tack. 

It  Is  objected  at  the  outset  that  prosecutors 
have  no  legitimate  standing.  It  appears  by 
the  proof  that  prosecutor  Eggers  was  presi- 
dent of  the  board  of  street  and  water  com- 
missioners at  the  time  the  ordinance  In  ques- 
tion was  passed,  was  present  at  the  meeting 
and  voted  for  It,  and  the  claim  Is  made  that 
this  estops  him  from  attacking  It.  It  also 
appears  that  on  December  20,  1905,  the  com- 
mon council  directed  the  Institution  of  pro- 
ceedings and  the  employment  of  special  coun- 
sel to  set  aside  the  agreement  and  ordinance 
In  question,  such  proceedings  to  be  brought 
"in  the  name  of  the  city  or  otherwise,"  and 
that  the  other  prosecutor,  Heller,  appeared 
as  such  at  the  suggestion  of  such  special 
counsel,  assumed  no  financial  responsibility, 
and  employed  no  counsel  In  his  own  behalf. 
We  find  nothing  In  the  attack  on  Mr.  Hel- 
ler's status  that  bars  him  from  prosecuting. 
As  a  party,  he  Is  responsible  to  the  defend- 
ants for  costs,  if  defeated ;  and  as  he  appears 
voluntarily,  and  thereby  assumes  that  re- 
sponsibility, neither  his  motive,  nor  the  rea- 
son for  his  action,  nor  the  question  how  his 
counsel  are  to  be  paid,  Is  a  material  Inquiry, 
if  he  is  asserting  a  legal  right  In  a  lawful 
manner.  Davis  v.  Fla^,  35  N.  J.  Eq.  491; 
Hodge  V.  U.  S.  Steel  Corporation,  64  N.  J. 
Eq.  Ill,  53  Atl.  601.  If  this  be  the  case  as 
to  Heller,  the  status  of  Eggers  becomes  an 
academic  question. 

But  It  is  further  objected  that  a  mere  tax- 
payer as  such  is  not  entitled  to  question  the 
ordinance  brought  up  by  this  writ,  because 
It  does  not  appear  that  be  suffers  any  special 
Injury  from  the  proceedings  under  review. 
Counsel  rely  on  the  case  of  Jersey  City  v. 
Traphagen,  53  N.  J.  I/SW,  434,  22  Atl.  190,  as 
controlling  in  this  case ; .  but.  If  it  can  be 
said  that  the  present  complaint  falls  within 
the  lines  of  the  Traphagen  Case,  the  question 
Is  settled  by  the  later  cases  of  Oliver  v.  Jer- 
sey City,  63  N.  J.  Law,  96,  42  Atl.  782,  In 
which  the  opinion  of  the  Supreme  Court  on 
this  point  was  expressly  approved  by  the 
Court  of  Errors  and  Appeals  In  63  N.  J. 
Law,  634,  44  Atl.  709,  48  L.  R.  A.  412,  76 
Am.  St.  Rep.  228,  on  error;  and  Rehlll  v. 
East  Newark,  78  N.  J.  Law,  220,  222,  63  AtL 
81.  For  reasons  appearing  more  fully  else- 
where In  this  opinion,  the  ordinance  directly 
affects  the  revenues  of  the  city,  and,  while 
there  may  perhaps  be  room  for  dispute  as  to 
whether  Its  net  results  in  the  future  will  be 
financially  Injurious  or  beneficial  to  the  city, 
there  can  be  no  question  that  by  It  Important 
and  valuable  rights  of  the  city,  both  present 
and  prospective,  are  surrendered.  We  are 
clearly  of  opinion  therefore  that  the  munic- 
ipal action  Is  of  the  character  that  entitles 
a  taxpayer  to  Intervene  and  question  Its  regu- 


larity. AndH)n  this  branch  of  the  case  the 
first  reason  advanced  by  prosecutors  seems 
decisive,  viz.,  that  the  ordinance  was  not 
legally  passed,  and  for  the  reason  that  its 
attempted  passage  by  the  board  of  street  and 
water  commissioners  was  in  violation  of  a 
by-law  of  that  body,  which  reads  as  follows: 
"Every  ordinance  shall  be  read  by  the  clerk 
when  presented,  and  shall  be  ordered  to  a 
second  reading ;  but  no  ordinance  shall  have 
a  second  reading  at  the  meeting  at  which  it 
was  presented  or  reported  to  the  board,  with- 
out the  assent  of  two-thirds  of  the  members 
present.  Nor  shall  any  ordinance  have  a 
third  reading  at  the  meeting  at  which  It  Is 
presented  without  the  assent  of  two-thirds 
of  the  members  present  All  ordinances  ex- 
cept those  which  are  based  on  a  published 
notice  of  Intention  shall,  between  their  first 
and  second  readings,  be  published  at  least 
five  times  in  at  least  two  of  the  approved 
newspapers  designated  by  the  Board."  The 
ordinance  fell  within  the  last  clause,  but  no 
publication  was  had,  as  required  In  that 
clause.  On  the  contrary,  the  ordinance  was 
read  three  times,  put  on  its  final  passage, 
and  passed,  all  at  the  one  meeting.  The  de- 
fendant companies  undertake  to  meet  this 
criticism  In  two  ways.  They  say,  first,  that 
the  proceeding  was  validated  by  a  "suspen- 
sion of  the  rules."  The  minutes  show  that 
Commissioner  Ballard  asked  unanimous  con- 
sent for  the  introduction  of  the  ordinance, 
which  was  given,  and  the  ordinance  intro- 
duced and  "read  for  the  first  time,  and  on 
motion  the  rules  were  suspended,  and  the 
ordinance  was  taken  np  and  read  for  a  sec- 
ond time,  and  there  being  no  amendments 
passed  second  reading  and  was  ordered  to  a 
third  and  final  reading  by  a  unanimous  vote. 
*  •  *  Commissioner  Ballard  moved  that 
we  suspend  section  2  of  chapter  15  of  the 
by-laws  for  the  purpose  of  giving  this  ordi- 
nance a  third  and  final  reading,  which  mo- 
tion was  unanimously  passed.  The  ordinance 
was  taken  up  and  read  for  a  third  time  and 
passed  a  third  and  final  reading  by  a  unanl* 
mous  vote." 

There  Is  some  confusion  in  the  case  on  the 
question  whether  section  2  of  chapter  15  is 
the  section  quoted,  or  whether  it  Is  section 
2  of  chapter  16.  The  matter  Is  explained  by 
the  allegation  of  counsel  for  the  defendant 
companies  that  a  new  edition  of  the  by-laws, 
revised  In  March,  1905,  after  the  meeting  in 
question,  was  Introduced  In  evidence  by  pros- 
ecutors as  the  by-laws  In  force  at  the  time. 
Instead  of  the  previous  edition ;  and  a  print- 
ed book,  not  put  In  evidence  but  purporting 
to  be  the  by-laws  of  1903  and  In  force  in 
January,  1905,  was  submitted  by  defendants' 
counsel  on  the  argument  A  comparison  of 
the  two  compilations  show  that  they  are 
identical  with  the  exception  of  an  additional 
chapter  interpolated  In  the  revision  of  1905 
so  that  chapters  14  and  15  of  the  old  by-laws 
became  chapters  15  and  16  respectively  of 
the  new  ones.    The  edition  of  1903  was  t»- 
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tlfied  to  wltbout  objection  or  challenge,  as 
that  In  force  in  January,  1905.  If  this  be 
80,  then  section  2  of  chapter  15  of  that  edi- 
tion, relating  to  inspection  of  public  works, 
had  no  bearing  at  all  on  the  passage  of  aa 
ordinance,  and  its  suspension,  if  eftective, 
was  useless.  If,  on  the  other  hand,  we  ac- 
cept the  assertion  of  defendants'  counsel  that 
section  2  of  chapter  15  of  the  old  edition  (16 
of  new  edition)  was  referred  to  in  the  motion, 
we  find  it  as  above  quoted,  and  the  question 
before  us  is  whether  there  was  a  valid  sus- 
pension of  its  provisions.  We  think  not  By 
the  first  section  of  the  act  constituting  the 
board  (P.  U  1891,  p.  249 ;  Gen.  St  1895,  pp. 
465-467,  Incl.),  it  was  enacted  that  they  "may 
make,  establish,  alter,  modify  or  repeal  sncb 
by-laws,  rules  and  regulations,  and  pass  such 
resolutions  for  the  government  of  the  pro-, 
ceedings  of  such  board  •  •  *  and  the 
transaction  of  its  business,  as  such  board 
may  deem  advisable."  Pursuant  to  this  pro- 
vision, the  by-laws  already  referred  to  were 
adopted,  and  constituted  the  working  regula- 
tions governing  its  action  so  far  as  not  regu- 
lated by  the  higher  authority  of  the  statute ; 
and,  as  the  powers  given  by  that  statnte  do 
not  Include  the  power  to  suspend  the  by-laws, 
but  only  to  alter,  modify,  or  repeal  them,  it 
may  well  be  doubted  whether  it  would  be 
competent  to  provide  in  the  by-laws  them- 
selves for  their  temi)orary  suspension,  and 
still  less  to  suspend  them,  in  the  absence  of 
such  provision.  But  on  examination  of  the 
by-laws  themselves  we  find  no  authority  for 
Busp«iding  the  provisions  relating  to  pas- 
sage of  ordinances.  By  the  last  chapter, 
they  may  tie  amended  at  any  regular  meeting 
by  afllrmatlve  vote  of  three  members,  on  writ- 
ten notice  given  at  the  previous  regular  meet- 
ing. Chapter  16  of  the  1903  edition  (17  of 
that  of  1906)  is  enUtled  "Rules  of  Order"  and 
embodies  regulations  as  to  the  order  of  busi- 
ness and  conduct  of  meetings  customary  in 
such  cases.  Rule  23  of  this  chapter  reads  as 
follows:  "No  departure  from  the  regular  or- 
der of  business  nor  suspension  of  any  rule, 
shall  be  allowed,  except  by  the  acquiescence 
of  a  majority  of  the  whole  number  of  com- 
missioners of  the  board."  This  rule  is  in- 
voked by  defendants  as  authorizing  the  sus- 
pension of  section  2  of  chapter  15  (16),  re- 
quiring publication  of  ordinances  between 
first  and  second  readings;  but  in  our  view 
it  refers  only  to  the  "Rules  of  Order"  of 
which  it  is  one,  and  not  to  the  other  by-laws. 
If  this  were  not  so.  It  would  be  practicable 
by  a  vote  of  three  at  any  meeting,  without 
notice,  to  nullify  the  fundamental  provisions 
relating  to  the  permanent  officers  and  their 
dnties,  management  of  finances,  giving  out 
of  contracts  for  public  improvements,  and 
payments  for  same,  bonds  of  officials  and  em- 
ployes, and  so  on.  All  these  matters,  as  also 
the  provisions  relating  to  the  passnge  of  ordi- 
nances, are  the  snbject  of  separate  chapters, 
and  properly  so,  as  they  bear  on  the  inter- 
ests of  the  public  and  not  merely  on  the  con- 


venience of  handling  the  business  of  a  meet- 
ing; and  it  is  evident  that  if  they  can  be 
rendered  nugatory  by  the  suspension  of  a 
mere  rule  of  order,  the  by-laws  are  little 
more  than  a  suggestion,  instead  of  being,  as 
they  should  be,  a  set  of  regulations  for  the 
transaction  of  public  business  by  a  public 
body,  on  which  regulations  the  public  itself 
has  a  right  to  rely.  The  more  radical  propo- 
sition is  also  advanced  that  as  the  vote  was 
unanimous  to  suspend  the  by-law  and  pass 
the  ordinance,  no  one  can  be  heard  to  com- 
plain; but  this  likewise  loses  sight  of  the 
right  of  the  public  to  expect  that  ordinances, 
involving  as  they  do  the  Interests  of  the  pub- 
lic, shall  be  enacted  in  due  form  as  provided 
by  law,  and  that  part  of  that  law  is  the  regu- 
lations adopted  and  promulgated  by  the  legis- 
lating body.  The  ordinance  in  question  was 
one  in  which  the  public  were  vitally  Interest- 
ed. It  involved  the  privileges  in  the  streets 
of  a  vast  system  of  street  car  lines,  the  terms 
and  method  of  their  payment  for  such  prlvl- 
l^es,  the  applicability  of  those  terms  to  fu- 
ture lines  within  the  existing  city  limits,  and 
present  and  future  lines  in  territory  which 
might  be  subsequently  annexed,  and  the  per- 
petuation of  certain  limited  franchises ;  thus 
tying  the  hands  of  future  boards  In  their 
dealings  with  the  street  railroads  and  sur- 
rendering dalms  previously  asserted  as  valid. 
It  is  said,  and  may  be  true,  that  valuable 
concessions  were  made  in  return  by  the  rail- 
roads to  the  city;  but  this  In  no  way  dis- 
proves the  facts  that  the  transaction  was  one 
of  very  great  importance  to  the  city  and  its 
people,  and  that  its  revenues  and  the  right 
to  use  of  its  streets  were  involved,  for  both 
present  and  future.  Public  rights  may  not 
be  dealt  with  in  such  offhand  fashion.  It  is 
doubtless  true,  as  claimed,  that  very  careful 
consideration  was  given  to  this  ordinance  and 
the  contract  it  purports  to  ratify,  both  be- 
fore and  at  the  meeting,  by  the  commission- 
ers themselves  and  other  city  officials;  but 
this  again  does  not  answer  the  proposition 
that  the  public  have  a  right  to  rely  on  the 
pursuit  of  the  orderly  course  of  procedure 
as  to  passage  of  ordinances,  as  laid  down 
In  the  by-laws  of  the  board.  In  Hicks  v. 
Long  Branch  Commission,  69  N.  J.  Law,  300, 
54  Atl.  568,  55  Atl.  250,  the  Court  of  Errors 
and  Appeals,  reversing  the  Supreme  Court 
held  that  a  resolution  Involving  the  expendi- 
ture of  money  should  be  set  aside  for  mere 
failure  to  comply  with  a  rule  requiring  the 
yeas  and  nays  to  be  recorded,  basing  the  de- 
cision on  the  right  of  the  public  to  know  the 
votes  of  Individual  members  and  to  hold 
them  accountable  therefor.  So  In  this  case, 
if  the  ordinance  had  been  advertised  as  re- 
quired by  the  by-laws,  and  the  public  there- 
by apprised  of  what  was  contemplated,  ma- 
terial l)eneflt  to  the  city  might  have  resulted. 
In  any  event,  by  nonpubllcatton  the  citizens 
and  taxpayers  were  deprived  •of  their  right 
to  know  what  was  being  done  and  to  express 
their  views  thereon  to  their  legislative  agents. 
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Onr  eonclaslon  tfaer«fote  1b  that  the  by- 
law requiring  adrertlsement  of  this  ordinance 
between  first  and  second  readings  was  dis- 
regarded, and  was  not  and  could  not  be  sus- 
pended by  the  action  that  was  taken,  and 
that  the  ordinance  was  in  consequence  not 
legally  passed,  and  tor  that  reason  must  be 
Ret  aside. 

This  conclusion  renders  It  unnecessary  to 
Olscusa  the  other  reasons  advanced. 


(TB  N.  J.  B.  197) 

In  re  DEONAN. 

(Prerogative  Court  of  New  Jeney.     Dee.  7, 
1908.) 

L  EXECXTTOBS  AWD  ADUimSTBATOBS  (S   17*)— 

OsART  or  Lettsbs— Peksons  Entitled. 
The  husband  of  a  married  woman  dying  in- 
testate is  entitled  to  administration  upon  ber 
estate,  but  if  he  be  dead,  or  does  not  apply, 
then  the  rrant  of  lettere  must  be  to  her  next 
of  kin,  unlass  there  be  some  personally  disquali- 
fying objection  to  the  applicant,  and  the  pro- 
Mte  court  has  no  discretion  in  the  matter,  and 
cannot  ignore  the  claims  of  the  ]>erBon8  men- 
tioned; their  right  to  administer  In  the  re- 
spective cases  t>eing  panunouit. 

[E^  Note.— For  other  cases,  see  Bxecntofs 
and  Administratoi*,  Cent  Dig.  H  ^  45;  Dec. 
Dig.  i  17.*J 

2.  Descent    awd    Distbibution     (|    52*)  — 
Choses  in  AonoN— Rioht  or  ADiaNisisA- 

TOB. 

Choeea  In  action,  left  by  a  wife  dying  in- 
testate, pass  to  her  administrator,  who  may  be 
her  husband,  but,  if  another  shall  administer, 
such  administrator  will  hold  her  choaes  in  ac- 
tion, as  well  as  her  personalty  in  specie,  after 
the  payment  of  her  debts,  in  trust  for  the  bene- 
fit of  ber  hosbnnd  if  he  be  living,  or  for  his  rep- 
resentative if  he  be  dead ;  the  rule  being  that 
the  right  of  the  husband  to  the  personal  prop- 
erty left  by  the  wife  upon  her  death  intestate 
does  not  depend  upon  his  conversion  or  reduc- 
tion of  the  same  to  his  own  use  or  poesession 
after  her  death. 

[Ed.  Note.— For  other  oases,  see  Descent  and 
Distribution,  Cent.  Dig.  H  135-171;  Dec.  Dig. 
i  62.  •] 

(Syllabus  by  the  CourtJ 

Appeal  firom  Orphans'  C!ourt,  Hudson 
County. 

Application  of  Patrick  Degnan  for  letters 
of  administration  on  the  estate  of  Nellie 
Moran,  deceased.  From  an  order  granting 
letters,  and  ordering  certain  assets  paid  to 
the  administrator,  Patrick  Degnan  appeals. 
Reversed. 

Edward  Kenny,  for  appellant  Joseph  SI. 
Branegan,  for  respondent 

WALKEK,  Vice  Ordinary.  This  Is  an  ap- 
peal from  an  order  of  the  Hudson  county 
orphans'  court,  made  on  June  12,  1908,  In 
which  It  was  decreed  that  the  title  and  In- 
terest In  certain  shares  of  a  building  and 
loan  association  are  part  of  the  assets  of  the 
estate  of  John  Moran,  deceased,  and  that  the 
association  shall  pay,  or  cause  to  be  paid,  or 
credit  the  sum  due  upon  them,  to  the  execu- 
tors of  the  estate  of  the  late  John  Moran. 


The  facts  of  the  case  are  these:  On  Jan- 
uary IS,  1908,  Patrick  Degnan  presented  • 
verified  petition  to  the  surrogate  of  the  coun- 
ty of  Hudson,  In  which  he  showed  that  be 
was  a  brother  of  Nellie  Moran,  who  departed 
this  life  intestate  September  19,'  1907;  that 
she  left  ber  surviving  her  husband,  John 
Moran,  and  the  petitioner,  and  no  other  re- 
latives; that  John  Moran  died  December  22, 
1907;  that  be  never  took  out  letters  of  ad- 
ministration on  the  estate  of  his  wife,  and 
never  reduced  her  property  Into  his  posses- 
sion; that  the  only  property  of  which  she 
died  possessed  was  five  shares  of  the  capi- 
tal stock  of  the  People's  Building  &  Loan  As- 
sociation of  the  town  of  Harrison,  which 
were  of  the  value  of  $800  as  nearly  as  he 
could  ascertain,  and  therefore  he  applied  for 
administration  of  her  estate.  On  January 
29,  1908,  the  Rev.  Thomas  A.  Conroy  pre- 
sented a  verified  petition  to  the  surrogate  of 
the  county  of  Hudson,  In  which  be  showed 
that  Nellie  Moran  departed  this  life  Intes- 
tate, OS  set  forth  In  ber  brother's  petition, 
and  left  her  surviving  John  Moran,  her  hus- 
band, who  died  December  3Z,  1907,  and  that 
he,  the  petitioner,  was  the  executor  of  the 
last  will  and  testament  of  John  .Moran,  ap- 
pointed as  such  on  January  8, 1008 ;  that  the 
intestate  (Nellie  Moran)  was  possessed  of 
personal  property  to  the  value  of  $800  as 
nearly  as  he  could  ascertain,  and  therefor* 
he  applied  for  letters  of  administration  of 
ber  estate.  On  February  5,  1908,  a  citation 
was  issued  out  of  the  Hudson  county  or- 
phans' court,  directed  to  the  Rev.  Thomas 
A.  Conroy  and  Patrick  Degnan,  command- 
ing them  to  appear  before  that  court  on  Feb- 
ruary 21st  then  Instant  to  answer  unto  the 
applications  for  letters  of  administration 
on  the  estate  of  Nellie  Moran,  deceased.  This 
process  was  not  In  proper  form.  It  required 
each  applicant  to  answer  to  his  own,  as  well 
as  his  rival  claimant's,  petition  for  adminis- 
tration. It  should  have  recited  that  a  dis- 
pute having  arisen  as  to  the  right  of  admin- 
istration upon  the  estate  of  Nellie  Moran,  de- 
ceased, the  parties  were  cited  and  warned  to 
appear  before  the  Hudson  county  orphans' 
court  on  the  date  named,  at  which  time  and 
place  the  court  would  hear  and  determine 
the  matter  In  controversy.  See  Kocher's 
Orph.  Ct  Pr.  p.  451,  form  183.  However, 
tbis  Is  merely  formal,  and  no  objection  was 
made  on  this  score  in  the  court  below,  nor  is 
It  urged  bere,  nor  could  It  very  well  be  made 
the  subject  of  objection.  On  April  24,  1908, 
a  memorandum  was  filed  In  the  Hudson 
county  orphans'  court  by  Judge  Blair  as 
follows:  "Administration  will  be  given  to 
the  next  of  kin  of  Nellie  Moran.  Patrick 
Degnan."  On  June  12,  1908,  the  order  ap- 
pealed from  was  entered.  It  entirely  ignores 
(while  setting  aside)  the  memorandum  of 
April  24,  1908.  The  order  Is  In  the  following 
words  and  figures:   "Application  being  made 


*For  other  om«s  ■«•  same  toplo  uia  soctloD  MUllBER  la  D»c  ft  Am.  Digs.  UOT  to  date,  *  Ueporter  Inaazw 
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for  letttffl  of  administration  on  the  estate 
of  Nellie  Moran,  deceased,  and  It  appearing 
tbat  NeUie  Moran  died  September  18,  1907, 
leaving  her  surviving  her  tausband,  John 
Moran,  who  died  December  25,  1907,  leav- 
ing a  wUI,  which  was  admitted  to  probate  by 
the  Hudson  county'  surrogate  on  the  8th  day 
of  January,  1908,  and  It  appearing  that  M- 
len  Moran  was  the  holder  of  passbook  No. 
6660  In  the  People's  Building  &  Loan  Asso- 
ciation of  Harrison,  and  that  after  her  death, 
nntU  the  death  of  John  Moran,  he  had  paid 
the  premlnms  on  the  said  shares,  and  then 
[thus]  Indicated  a  determination  to  reduce 
same  to  his  possession.  It  is  on  this  12th 
day  of  June,  1908,  ordered  and  decreed  that 
the  said  right,  title,  and  Interest  In  the  build- 
ing and  loan  shares,  as  evidenced  by  pass- 
book No.  6660  Is  part  of  the  assets  of  the 
estate  of  John  Moran,  deceased,  and  that  the 
bnQdlng  and  loan  association  upon  the  pres- 
entation of  a  certified  copy  of  this  order 
•hall  pay  or  cause  to  be  paid  or  credit  with 
''he  sum  now  due  to  the  executor  of  the  es- 
tate of  John  Moran."  Returned  with  the 
transcript  from  the  orphans'  conrt  )n  this 
matter  is  an  agreed  state  of  facts  which 
reads  as  follows:  "Nellie  Degnan  Moran  was 
married  to  John  Moran  September  18,  1887, 
died  on  September  19,  1907.  She  bad  in  her 
own  name  five  shares  of  the  People's  Build- 
ing &  Loan  Association  of  Harrison,  N.  J., 
which  were  Issued  to  her  September  10,  1889. 
niose  shares  are  now  worth  the  snm  of 
$616.40,  of  which  $500  is  the  amount  paid 
for  them,  and  the  balance  is  the  accrued  in- 
terest, viz.,  $116.40.  Her  husband,  John, 
died  December  22,  1907.  He  never  applied 
for,  nor  took  out,  letters  of  administration 
on  the  estate  of  his  wife.  He  never  reduced 
her  chose  In  action  to  possession.  She  left 
her  surviving  at  the  time  of  her  death  no 
children,  no  father  nor  mother,  no  brother  nor 
sister,  except  her  brother  Patrick  Degnan, 
of  East  Newark,  N.  J.,  and  she  left  surviving 
her  no  child  of  any  deceased  brother  or  sis- 
ter. There  were  no  children  bom  of  her 
marriage  with  John  Moran.  During  the 
time  of  her  marriage  she  worked  at  dress- 
making, and  earned  considerable  money  In 
that  occupation."  The  day  after  the  making 
of  the  order  above  recited  by  the  Hudson 
county  orphans'  court,  Patrick  Degnan,  the 
brother  and  next  of  kin  of  Nellie  Moran,  de- 
ceased, appealed  therefrom  to  this  court,  and 
prayed  that  the  order  of  the  orphans'  conrt 
might  be  set.  aside,  and  that  letters  of  ad- 
ministration upon  the  estate  of  the  decedent 
might  be  ordered  to  be  granted  to  him,  and  i 
for  further  or  other  relief.  I 

The  order  appealed  from  Is  erroneous  In 
two  particulars:  First,  because  it  makes  no 
grant  of  administration  upon  the  estate  of 
Nellie  Moran,  deceased;  and,  second,  be- 
cause the  orphans'  court  was  without  pow- 
er to  adjudicate  as  to  the  ownership  of  the 
building  and  loan  shares  and  order  paid  or 
credited  to  the  executor  of  the  estate  of  John 


Moran,  the  amount  or  value  of  those  shares, 
It  is  to  be  observed  tbat  each  of  the  parties 
before  the  orphans'  court  of  the  county  of 
Hudson  prayed  for  a  grant  of  administra- 
tion upon  the  estate  of  Nellie  Moran,  de- 
ceased. The  orphans'  court  act.  Revision 
of  1898  (P.  L.  p.  724,  i  27),  provides  that,  if 
any  person  die  Intestate,  administration  of 
the  goods,  chattels,  and  credits  of  such  In- 
testate shall  be  admitted  or  granted  to  the 
widow  or  the  next  of  kin  of  such  Intestate, 
or  to  some  one  of  them.  If  they,  or  any  of 
.them,  will  accept  the  same;  and.  If  none  of 
them  will  accept  thereof,  then  to  such  other 
proper  person,  or  persons,  as  will  accept  the 
same.  In  Donnlngton  v.  Mitchell,  2  N.  J. 
Eq.  243,  247,  It  was  held  that  the  husband  is 
entitled  to  administration  because  he  is  en- 
titled to  the  wife's  estate,  not  as  her  next 
of  kin,  for  he  Is  not,  strictly  speaking,  of 
kin  to  his  wife  at  all.  See,  also,  Dlek.  Pro. 
Ct  Pr.  pp.  88,  39.  Kocher's  Orph.  Ct  Pr.  p. 
61.  This  was  so  under  the  probate  practice 
of  England,  and  is  expressly  recognized  by 
our  orphans'  conrt  act  P.  L.  1898,  p.  780, 
I  170.  In  Fielder  v.  Hanger,  3  Hagg.  Ecc. 
Rep.  770,  the  Prerogative  Oourt  of  Canter- 
bury granted  administration  de  bonis  non 
of  a  feme  covert  to  the  representative  of  the 
husband,  who  had  taken  out  administration, 
and  died  without  folly  administering,  and 
remarked  tbat  the  same  grant  would  have 
oeen  made  if  the  husband  had  not  taken 
out  administration,  unless  it  could  be  shown 
that  he  bad  not  the  interest,  but  that  the 
property  belonged  to  the  wife's  next  of  kin. 
This  practice  appears  never  to  have  obtain- 
ed with  us,  although  the  rule  that  a  residu- 
ary legatee  will  be  appointed  In  preference 
to  the  next  of  kin  has  so  obtained,  notwith- 
standing the  statute.  In  re  Will  of  Kirkpat- 
rlck,  22  N.  J.  Eq.  463,  466;  Booraem's  Case, 
65  N.  J.  Bq.  759,  37  Atl.  727. 

The  right  of  the  husband  to  administration 
of  bis  wife's  estate  first  arose  under  the 
statute  of  31  Edw.  Ill,  c.  11,  "as  the  next 
and  most  lawful  friend"  of  the  deceased, 
which  right,  as  well  as  the  right  to  the  prop- 
erty, the  husband  has  under  the  statute  of 
29  Car.  II,  c.  3,  s.  25,  notwithstanding  the 
statute  of  distributions,  22  &  23  Car.  II,  c. 
10.  This  whole  subject  Is  ably  and  inter- 
estingly reviewed  In  2  Hagg.  Ecc.  Rep.,  Ap- 
pendix p.  170,  In  a  note  by  the  reporter,  but 
a  discussion  of  the  English  practice  is  here 
unnecessary,  because  our  statute  Is  entirely 
controlling. 

As  already  remarked,  our  orphans'  court 
act  gives  the  husband  the  right  to  adminis- 
ter, and  in  the  absence  of  a  surviving  hus- 
band, administration  must  be  granted  to  the 
next  of  kin  whose  right  Is  paramount  un- 
less there  be  some  personally  disqualifying 
objection  to  the  applicant  Donahay  v.  Hall,. 
45  N.  0  Bq.  720,  722,  18  Atl.  163;  Cramer 
V.  Sharp,  49  N.  J.  Eq.  558,  24  Atl.  962. 
Where  there  is  no  husband  nor  widow,  admin- 
istration must  be  granted  to  the  next  of 
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kin,  If  any  of  tbem  are  fit  and  competent 
and  will  accept  Sayre  v.  Sayre,  48  N.  J. 
Eq.  267,  22  Atl.  198.  Upon  application  to 
the  surrogate  of  Hudson  county  for  admin- 
istration upon  the  estate  of  Nellie  Moran, 
which  was  the  question  before  the  Hudson 
county  orphans'  court,  the  only  order  which 
could  have  been  properly  made  was  one 
granting  administration  to  the  next  of  fclu 
of  Nellie  Moran,  namely,  her  brother,  Pat- 
rick Degtaan,  the  appellant,  and  that  should 
have  been  the  order  of  the  court.  The  ad- 
ministrator, bowcTer,  when  appointed  will, 
he  considered  in  equity  with  the  respect 
to  the  residue  of  the  estate,  after  payment 
of  debts,  as  trustee,  for  the  husband's  rep- 
resentative. This  was  expressly  decided 
in  Donnlngton  r.  Mitchell,  ubi  supra,  upon 
the  authority  of  several  cases  cited  la  2  N. 
J.  Bq.  at  page  247,  and  the  same  doctrine 
has  been  held  to  In  this  state  ever  since.  In 
Nelson  v.  Nelson,  67  N.  3.  Eq.  118,  36  Atl. 
280,  the  wife  devised  and  bequeathed  all  of 
her  real  and  personal  estate  to  her  husband, 
and,  after  his  death,  with  remainder  in  cer- 
tain realty  to  certain  persons,  and  she,  there- 
fore, died  intestate  as  to  the  remainder  of 
her  personalty.  In  a  ccmtest  over  the  same 
between  the  next  of  kin  of  both  husband  and 
wife,  Vice  Chancellor  Emery  held,  at  page 
122  of  57  N.  3.  Eq.,  at  page  281  of  36  Atl. 
that  the  right  of  the  husband  to  the  wife's 
personal  property  undisposed  of  by  her  will 
does  not  depend  upon  his  actual  conversion 
of  her  estate  after  her  death  to  his  own  use; 
and,  so  far  as  the  same  has  not  heen  admin- 
istered or  converted  by  him,  the  administra- 
tor de  bonis  non  of  the  wife's  estate  will 
hold  the  estate  In  trust  to  pay  over  to  the 
husband's  administrator  after  paying  the 
debts  of  the  wife's  estate. 

It  is  to  be  observed  that  the  Hudson  or- 
phans' court  In  the  order  appealed  from  ad- 
judged that  the  deceased  husband  had  done 
certain  acts  which  indicated  a  determination 
to  reduce  to  his  possession  the  cboses  in  ac- 
tion (for  such  they  were)  which  were  left  by 
bis  deceased  wife.  It  was  not  necessary  for 
John  Moran  to  have  reduced  these  choses  In- 
to possession  to  entitle  his  estate  to  the 
beneficial  interest  in  them,  nor  does  such  bene- 
ficial interest  give  his  personal  representative 
the  right  to  administer  upon  the  estate  of 
Nellie  Moran  as  against  her  next  of  kin, 
much  less  does  It  afford  the  orphans'  court 
any  power  to  make  an  order  that  the  People's 
Building  &  Loan  Association  of  Harrison 
should  pay,  or  cause  to  be  paid,  to  John 
Moran's  executor  the  sum  due  upon  the 
shares  of  which  Nellie  Moran  died  possessed. 
The  building  association  was  not  before  the 
orplians'  court,  and  the  decree  as  to  it  was 
clearly  coram  non  Jndlce.  Besides,  I  cannot 
understand  how  the  Hudson  county  orphans' 
court  could  have  found  that  the  husband 
had  reduced  the  choses  into  possession  be- 
fore he  died,  which  Is  practically  what  was 
decided  in  that  regard.  In  the  face  of  the 


agreed  state  of  facts,  which  says  that  he  did 
not  do  so.  In  Stoutenburgh  v.  Hopkins,  43 
N.  J.  Eq.  577,  12  Atl.  689,  Chancellor  McGlil, 
as  ordinary,  said  in  the  Prerogative  Court, 
at  page  680  of  43  N.  J.  Eq.,  at  page  600  of 
12  Atl.  (speaking  to  the  question  of  the  validi- 
ty of  a  will),  that  If  the  will  shall  not  be  es- 
tablished, the  husband  will  be  entitled  Jure 
marltl  to  the  wife's  entire  personal  estate, 
citing  Donnlngton  v.  Mitchell,  2  N.  J.  Eq. 
243.  This  case  was  affirmed  In  Stouten- 
burgh v.  Hopkins,  45  N.  J.  Eq.  890,  19  Ati. 
622,  on  the  opinion  of  the  ordinary  in  the 
Prerogative  Oonrt  In  Fol well's  Case  in  the 
Prerogative  Court,  67  N.  J.  Eq.  570,  59  Atl. 
467,  Chancellor  Magle,  as  ordinary,  at  page 
572  of  67  N.  J.  Eq.,  at  page  468  of  59  Atl. 
remarked  that.  If  Mrs.  Folwell  had  died  In- 
testate, her  husband  would  have  been  entitled 
to  all  her  personal  property,  tlie  jus  mariti 
in  this  respect  having  been  recognized  and 
preserved  by  section  170,  Orphans'  Court  Act 
(P.  L.  1808,  p.  780).  This  case  was  reversed 
(see  Folwell's  Case,  67  N.  J.  Eq.  728,  63  Atl. 
1118),  but  upon  the  sole  question  whether  or 
not  the  last  will  and  testament  of  Mrs.  Fol- 
well bequeathed  her  personal  estate  to  her 
daughter  absolutely,  and  it  remains  an  au- 
thority for  the  view  which  I  take,  to  the  full 
extent.  In  Wright  v.  Leupp,  70  N.  J.  Bq. 
130,  62  AU.  464,  Vice  Chancellor  Pitney  re- 
marked, at  page  133  of  70  N.  J.  Eq.,  at  page 
465  of  62  Atl.,  that  by  the  common  law  which 
prevails  In  New  Jersey  the  husband  is  not 
only  entitled  to  administration  of  his  wife's 
estate  lying  in  this  state,  but,  whoever  may 
administer  it,  he  is  entitled  to  her  whole  net 
personalty.  Hence  any  fund  which  might 
come  to  the  hands  of  the  complainant's  ad- 
ministrator must,  after  paying  her  debts,  go 
to  the  husband. 

Counsel  for  the  appellant  contends  that, 
because  Mr.  Moran  did  not  reduce  his  wife's 
choses  in  action  into  possession  during  his 
lifetime,  the  beneficial  interest  In  those 
choses  has  passed  to  the  next  of  kin  of  his  de- 
ceased wife;  but  this  position,  as  already 
shown,  is  not  tenable.  Counsel  relies  upon 
Bacon  V.  Devlnney,  56  N.  J.  Bq.  449,  37  Atl. 
144,  In  which  it  was  held  that,  when  a  hus- 
band and  wife  both  make  payments  to  meet 
the  dues  of  building  association  stock  stand- 
ing In  the  name  of  the  wife,  the  presump- 
tion la  that  his  payments  were  gifts  to  her. 
Even  so,  there  is  nothing  in  this  view  which 
militates  against  the  husband's  right  to  have 
his  wife's  personal  property  after  her  death, 
and  in  fact  in  that  case  Vice  Chancellor  Grey 
held,  at  page  454  of  55  N.  J.  Eq.,  at  page  146 
of  37  At]>,  that  the  husband  had  a  right  to 
the  ownership  of  the  stock,  subject  to  the 
pledge  made  of  It  for  the  debt  of  the  wife 
created  In  her  lifetime.  This  is  but  a  reaf- 
firmance  of  the  doctrine  that  the  wife's  per- 
sonal property  is  subject  to  her  debts,  and 
her  surviving  husband  takes  only  the  net 
suriilusage  of  her  personalty,  and  this,  too, 
in  effect,  is  decided  in  Baccm  ▼.  Devlnney,  55 
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N.  J.  Eq.,  at  page  456,  37  Atl.,  at  page  146. 
On  behalf  of  the  appellant  reliance  is  also 
placed  upon  Vreeland  v.  Ryno,  26  N.  J.  Eq. 
160,  in  which  Chancellor  Runyon  said,  at 
page  162  of  26  N.  J.  Eq.,  referring  to  the 
common  law,  that  the  husband  had  an  inter- 
est In  the  choses  In  action  of  the  wife,  which 
he  could  reduce  to  possession,  and  when  so 
reduced,  they  became  his  absolutely,  and  on 
hla  death  went  to  his  representatives,  but 
that  such  of  them  as  had  not  been  reduced  to 
possession  by  him  at  his  death  still  remained 
hers,  and  at  her  death  went  to  her  repre- 
sentatives, and  not  to  his.  But  this  case  is  in 
entire  harmony  with  the  cases  In  this  state 
which  hold  that  the  beneficial  interest  In 
the  deceased  wife's  property  pass  to  the  bus- 
band's  representative  after  his  death.  In 
that  case,  and  In  Compton  t.  Plerson,  28  N. 
J.  Eq.  229,  232,  Chancellor  Runyon  simply 
adverted  to  the  common-law  rule  that  the 
dioses  In  action  of  the  wife,'  not  reduced  into 
possession  by  the  husband  In  his  lifetime, 
went  to  her  representatives  at  her  death, 
and  not  to  his,  and  this  where  the  wife  sur- 
vived the  husband,  and  in  both  cases  he  re- 
ferred to  the  fact  that,  after  the  death  of  the 
wife,  the  husband,  as  her  administrator, 
might  reduce  her  choses  in  action  into  his 
possession  and  hold  them  jure  marltl.  It 
must  be  conceded  that  choses  In  action  be- 
longing to  the  wife  pass  at  her  death  to  her 
representative.  That  representative  may  be 
the  husband,  If  he  survives  her;  and,  if  he 
falls  to  take  out  administration,'  her  adminis- 
trator, after  the  payment  of  her  debts,  holds 
her  personalty  in  trust  for  her  husband  if 
he  be  living,  or  for  his  representative  if  he 
be  dead.  There  is  no  conflict  between  the 
cases.  They  are  all  In  harmony  and  in  entire 
accord. 

The  result  is  that  the  decree  of  the  Hud- 
son county  orphans'  court  must  be  reversed, 
and  the  record  remitted  to  that  court,  with 
instruction  to  grant  administration  on  the 
estate  of  the  late  Nellie  Moran  to  the  appel- 
lant, who  la  her  only  surviving  brother  and 
next  of  kin. 


(n  N.  J>.  I..  606) 

STATE  v.  MELIill/LO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  27,  1908.) 

1.  HoHioiDE  (S  340*>— Wbit  or  Ebbob— Habu- 

ixss  Ebbob— INSTBUCTIOKS. 

Although  the  notion  expressed  by  "precon- 
ceived" is  not  so  exactly  the  equivalent  ol  "pre- 
meditated" as  to  render  the  former  a  satisfac- 
tory substitute  for  the  latter  in  a  definition  of 
the  statutory  crime  of  murder  in  the  first  de- 
gree, the  context  in  which  it  occurs  in  a  given 
case  may  be  such  that  the  employment  of  pre- 
conceived" for  "premeditated"  in  a  charge  to 
the  jury,  although  not  to  l>e  approved,  is  not 
an  error  by  which  the  defendant  was  injured. 

[Ed.    Note.— For  other   cases,   see   Homicide, 
Cent.  Dig.  {  715;   Dec.  Dig.  {  340.*] 


2.  HoMiciDs  (1 340*)— Writ  of  Ebbob— Habm- 

LESS   Ebbob— INBTBUCTIONB. 

Although  the  statement  in  a  charge  that 
"murder  in  the  second  degree  is  devoid  of  the 
element  of  the  intention  to  Irill"  is  erroneous.  It 
is  not  an  error  that  should  lead  to  reveisal,  it 
its  legal  effect,  in  view  of  other  parts  of  the 
cliarge,  was  injurious  only  to  the  state. 

[Ed.  Note.— For  other  cases,  see  Homidde^ 
Cent.  Dig.  {  717;    Dec.  Dig.  8  340.*] 

3.  Homicide  (||  116,  340*)— Self-Defensb— 
Wbit    of   Ebbob  —  Habmless    Ebsob  —  In- 

STBUCnONS. 

The  victim  of  an  unprovoked  assault  may 
protect  himself  even  to  the  extent  of  taking 
the  life  of  his  assailant,  when  that  act  is  or 
reasonably  appears  to  him  to  be  necessary  in 
order  to  preserve  his  own  life,  or  to  save  his 
body  from  serious  harm.  Hence  a  judicial 
charge  that  limits  such  right  to  what  is  neces- 
sary, and  thereby  deprives  the  defendant  of  the 
right  to  have  his  act  tested  by  the  reasonable- 
ness of  his  belief  in  the  existence  of  such  neces- 
sity, is  erroneous ;  but  such  error  is  not  in- 
jurious to  the  defendant  when  his  sole  defense 
IS  that  an  unprovoked  and  murderous  assault 
was  made  upon  him,  and  there  are  no  grounds 
or  circumstances  going  to  the -reasonableness  of 
the  defendant's  belief  apart  from  the  grounds 
and  circumstances  that  go  to  prove  the  actual 
existence  of  the  danger  and  necessity  that  con- 
fronted him,  if  his  testimony  be  believed. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent.  Dig.  §g  158-163,  716,  716;  Dec  Dig.  |S 
116,  340.*] 

(Syllabus  by  the  Court) 

Elrror  to  Court  of  Oyer  and  Terminer, 
Hudson  County. 

Sabino  MelllUo  was  convicted  of  murder  In 
the  first  degree,  and  he  brings  error.  Af- 
firmed. 

Joseph  B.  Noonan,  for  plaintiff  In  error. 
Pierre  P.  Garven,  for  the  State. 

GARRISON,  J.  The  plaintiff  In  error  was 
convicted  in  the  Hudson  county  court  of  oyer 
and  terminer  of  murder  In  the  first  degree. 
The  Judgment  now  brought  up  by  this  writ 
of  error  Is  attacked  upon  three  grounds,  all 
of  which  relate  to  the  charge  of  the  trial 
court. 

The  first  ground  of  error  assigned  Is  that 
the  jury  was  Instructed  that  "murder  In  the 
first  degree  is  where  death  results  from  a 
deliberate,  willful  purpose  to  take  life,  a  de- 
liberate Intention  preconceived  beforehand 
to  kill,  and  that  Intention  executed  and  car- 
ried out." 

The  charge  of  the  trial  court  upon  the  ques- 
tion of  murder  In  the  first'degree  from  which 
the  foregoing  Is  excerpted  was  as  follows: 
"The  statute  concerning  murder  in  this  state 
which  is  applicable  to  this  Inquiry  reads  as 
follows : 

"'Murder  which  shall  be  perpetrated  by 
means  of  poisoning  or  lying  in  wait  or  by 
any  other  kind  of  willful,  deliberate  and  pre- 
meditated killing  shall  be  murder  In  the  first 
degree,  and  all  other  kinds  of  murder  shall 
be  murder  in  the  second  degree ;  and  the 
Jury  before  whom  any  person  indicted  for 
murder  shall  be  tried,  shall,  if  they  find  such 
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person  gnllty,  so  designate  by  their  verdict 
wbettier  It  be  murder  In  the  first  degree  or 
murder  in  the  second  degree.' 

"Xou  will,  therefore,  observe  that,  in  order 
to  constitute  murder  in  the  first  degree,  the 
killing  must  be  done  willfully,  with  deliber- 
ation and  with  premeditation.  The  statute 
says  the  killing  must  be  willful,  deliberate, 
and  premeditated  to  constitute  murder  in  the 
first  degree,  but  the  statute  does  not  say  that 
such  willfulness,  such  deliberation,  and  such 
premeditation  shall  have  existed  for  any  fixed 
length  of  time  before  the  act;  and  there- 
fore all  the  Jury  need  be  satisfied  of  in  order 
to  return  a  verdict  of  murder  in  the  first  de- 
gree is  that  the  killing  was  willful,  that  it 
was  deliberate,  and  that  it  was  premeditated, 
and  that  such  were  the  conditions  of  the 
mind  of  the  accused  for  a  time  sufficiently 
long  before  the  act  of  killing  to  allow  him  to 
have  fully  and  clearly  couiiisived  the  design 
to  kill,  and  that  he  did  conceive  such  design, 
and  then  premedltately  and  deliberately  and 
willfully  carry  out  that  design.  It  must  con- 
sist of  time  sufficiently  long  for  him  to  have 
formed  the  design  to  kill  or  not  to  kill  and 
to  make  a  choice  whether  he  would  kill  or 
not  kill,  and,  having  deliberately  determined 
to  kill,  to  have  executed  that  purpose.  That 
satisfies  the  statute. 

"The  law,  as  I  have  read  to  you,  states 
tliat  yon  shall  return  by  your  verdict,  if 
you  find  the  defendant  guilty  of  murder, 
whether  It  shall  be  murder  of  the  first  d^ree 
or  murder  of  the  second  degree. 

"Murder  in  the  first  degree  is  where  death 
results  from  a  deliberate,  willful  purpose  to 
take  life;  a  deliberate  Intention  preconceived 
beforehand  to  kill, 'and  that  Intention  exe- 
cuted and  carried  out" 

From  this  Judicial  exposition,  which  Is 
not  otherwise  excepted  to,  the  concluding 
cause,  or  rather  the  word  "preconceived,"  is 
singled  out,  and  made  the  basis  of  the  argu- 
ment that  the  notion  expressed  by  "precon- 
ceived" Is  not  the  exact  equivalent  of  "pre- 
meditated" which  is  the  word  used  in  our 
statute  defining  murder  in  the  first  degree. 

Whether  this  Is  so  or  not,  or  whether  the 
Clause  In  question  standing  apart  from  its 
context  would  be  in  all  respects  a  satisfac- 
tory definition  of  murder  in  the  first  degree, 
need  not  now  be  decided.  It  may  be  that. 
Inasmuch  as  premeditation  as  a  mental  pro- 
cess covers  a  less  extensive  field  than  that 
covered  by  "preconception,"  the  broader  term 
would  not  in  an  isolated  definition  of  mur- 
der in  the  first  degree  l>e  a  satisfactory  sut>- 
stitute  for  the  narrower  one  used  in  the  stat- 
ute. That,  however,  is  not  the  case  here. 
Six  times  in  the  single  paragraph  quoted 
from  the  charge  the  Jury  had  been  told  that 
premeditation  was  an  indispensable  element 
of  murder  in  the  first  degree.  When,  there- 
fore, referring  to  what  had  Just  gone  before, 
the  broader  term  "preconceived"  was  employ- 
ed, the  Jury  must  have  understood  that  what 
was  meant  was  that  sort  of  preconception 


which  they  had  Just  before  and  so  repeated- 
ly been  told  was  a  requisite  element  of  the 
statutory  crime  of  murder  In  the  first  degree, 
namely,  "premeditation."  WhUe^  therefore, 
we  find  in  this  assignment  some  ground  for 
verbal  criticism,  we  find  none  for  reversal. 

The  second  assignment  challenges  the  ac- 
curacy of  the  statement  of  the  charge  that 
"murder  in  the  second  degree  is  devoid  of  the 
element  of  the  intention  to  Idll."  That  this 
statement  is  erroneous  is  apparent  from  the 
consideration  that  the  statute  touching  the 
degrees  of  murder  after  specifying  the  at- 
tributes constituting  murder  in  the  first  de- 
gree relegates  all  other  kinds  of  murder  to 
the  second  degree  of  that  crime.  Hence,  in- 
asmuch as  murder  perpetrated  with  an  In- 
tention to  kill  that  was  not  deliberate  and 
premeditated  is  a  kind  of  murder,  and  yet 
is  not  murder  In  the  first  degree,  it  follows 
necessarily  from  the  statutory  category  that 
It  must  be  murder  In  the  second  degree.  This 
has  already  been  sufficiently  pointed  out  in 
this  court  in  the  cases  of  State  v.  Bonofiglio^ 
67  N.  J.  Law,  239,  52  Ati.  712,  54  AO.  99,  91 
Am.  8t  Rep.  423,  and  State  v.  Deliso  (N.  J.) 
60  Atl.  218. 

In  the  present  case,  however,  in  view  of 
other  parts  of  the  charge,  the  effect  of  this 
Judicial  error  was  Injurious  only  to  the  state; 
for  the  Jury  had  been  told  that  only  ver- 
dict it  would  be  Justified  in  finding  against 
the  defendant  was  that  of  murder  in  the  first 
degree  or  In  the  second  degree.  They  had 
also  been  told  that,  unless  they  found  a  kill- 
ing that  was  deliberate  and  premeditated, 
they  could  not  convict  the  defendant  of  mur- 
der in  the  first  degree.  When  therefore,  they 
were  further  told  that  murder  in  the  second 
degree  was  devoid  of  the  element  of  the  in- 
tention to  kill,  they  were  In  effect  told  that 
it  would  be  their  duty  to  acquit  the  defend- 
ant unless  his  criminal  act  of  killing  in  ad- 
dition to  being  Intentional  was  also  deliber- 
ate and  premeditated.  This,  of  course,  was 
too  favorable  to  the  defendant,  but,  the  Jury 
having  found  that  the  defendant's  act  was 
deliberate  and  premeditated,  neither  the  state 
nor  the  defendant  were  injured  by  the  erro- 
neous statement  of  the  law. 

The  third  and  last  assignment  of  error  to 
be  considered  relates  to  the  charge  of  the 
court  touching  the  law  of  self-defense.  What 
the  court  said  was  this : 

"Every  man  has  a  right  to  defend  himself 
when  he  is  attacked.  He  has  a  right  to  d» 
fend  himself  to  any  extent  that  is  necessary 
to  protect  his  person  and  bis  life.  If  a  per- 
son who  is  attacked  has  reasonable  grounds 
for  believing  that  his  life  is  in  danger  or  his 
body  is  in  great  danger  of  being  harmed,  he 
has  a  right  to  defend  himself  to  any  extent 
that  is  necessary,  even  In  some  oasee  to  tak- 
ing life,  but  there  must  be  some  reasonable 
ground  for  his  belief,  and,  If  he  pursues  this 
defense,  defending  himself  beyond  what  is 
necessary  to  protect  himself,  then  he  loses 
the  right  of  self-defense,  and  is  Iiimself  the 
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aggressor,  and  Is  responslMe  for  any  reeulta 
tStat  may  result  from  such  aggresalon.  ' 

"It  la  not  the  law  that  a  man  can  make 
himself  the  judge  of  his  own  situation. 
Whether  be  was  in  danger  or  had  reason- 
able ground  for  btilerlng  that  he  was  la 
a  matter  for  you  to  determine,  whether  the 
drcnmstancea  were  such  as  to  satisfy  you 
that  he  was  In  danger,  or  had  a  right  to 
think  himself  so.  and  whether  he  was,  tinder 
tiie  circumstances  shown.  Justified  In  using 
the  force  that  he  did  use,  and.  If  be  had  the 
right  to  use  force,  was  this  force  that  he 
used  necessary  to  protect  hlms^f." 

This  Instruction  viewed  as  a  comprehen- 
slve  definition  is  faulty  In  two  respects: 
First,  In  that  it  extends  the  right  to  take 
life  to  cases  In  which  the  defendant's  ap- 
prehension Is  that  he  may  be  harmed,  where- 
as such  right  is  limited  to  apprehension  of 
serious  harm.  .This  error  was  prejudicial, 
however,  only  to  the  state. 

The  other  respect  in  which  the  instruc- 
tion Is  incorrect  Is  that  it  draws  a  distinc- 
tion between  the  existence  of  the  right  of 
self-defense  and  the  e^itent  to  which  such 
right  may  lawfully  be  pursued,  saylug  of  the 
former  that  it  exists  whenever  the  defend- 
ant has  reasonable  grounds  for  believing 
that  his  life  or  body  are  endangered,  'and  of 
the  latter  that.  If  a  man  "defend  himself  be- 
yond what  is  necessary  to  protect  himself, 
he  loses  the  right  of  self-defense."  If  the 
word  "necessary"  in  the  language  last  quot: 
ed  be  qualified  as  It  was  In  the  preceding 
clause  by  the  words  "or  reasonably  appears 
to  him  to  be  so,"  the  error  complained  of 
would  be  cured.  Abstractly  considered,  how- 
ever, the  Instruction  in  so  far  as  It  limit- 
ed the  extent  of  the  right  of  self-protection 
to  what  was  actually  necessary  was  an  er- 
roneous statement  of  the  law.  The  correct 
rule  Is  that  stated  by  Chief  justice  Gum- 
mere  In  State  v.  Bonoflgllo,  67  N.  J.  Law, 
245,  52  Atl.  714,  54  Atl.  99,  91  Am.  St  Rep. 
423,  In  which  the  existence  of  therl?ht  to 
defend  oneself  and  the  extent  to  which  It 
may  go  are  each  made  to  depend  upon  what 
actually  Is  or  what  reasonably  appears  to 
be  the  necessity.  "A  man,"  he  says,  "may 
protect  himself,  even  to  the  extent  of  tak- 
ing the  life  of  his  adversary  'when  that  act 
is  or  reasonably  appears  to  be  necessary  In 
order  to  preserve  his  own  life  or  to  protect 
himself  from  serious  bodily  harm."  Under 
the  rale  thus  laid  down,  the  jury  Is  to  test 
the  defendant's  justification,  not  only  In  the 
light  of  the  actual  situation  as  It  Is  dt»- 
closed  upon  the  trial,  but  also  In  the  light 
of  what  the  situation  may  reasonably  have 
appeared  to  be  to  the  defendant. 

The  court's  instruction,  therefore  as  a  gen- 
eral definition  of  the  right  of  self-defense, 
was  erroneous.  Whether  It  was  Injurious  to 
the  defendant  In  this  particular  case  Is 
another  question.  From  the  nature  of  the 
error  In  the  court's  definition.  It  Is  clear  that 
such  error  would  be  injurious  to  the  defend- 
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ant  is  any  case  In.  which  the  right  ot  self^ 
defense  set  np  by  the  testimony  was  in  the 
alternative,  so  that  such  right  would  be  of 
equal  avail  to  the  defendant  whether  the 
danger  and  necessity  upon  which  he  relied 
for  his  justification  were  actually  establish- 
ed to  the  satisfaction  of  the  jury,  or  wheth- 
er they,  were  found  by  the  jury  to  have  been 
reasonably  apprehended  by  the  defendant, 
although  not  really  existant  In  point  of  fact 
It  is,  however,  equally  clear  that  the  omis- 
sion of  such  latter  instruction  would  bfl 
harmless  to  the  defendant  where  the  case 
made  by  him  was  not  susceptible  of  being 
submitted  to  the  jury  In  the  alternative  uu' 
der  the  proofs;  for  the  right  of  the  defend- 
ant to  have  his  defense  thus  submitted  to 
the  JTiry  depends  wholly  upon  the  state  of 
the  testimony,  and  hence  arises  only  wheq 
the  testimony  is  of  such  a  character  that,  U 
the  existence  of  the  actual  danger  or  neces- 
sity testified  to  by  tbe  defendant  be  found 
against  him,  there  still  remains  some  as- 
pect of  the  case  nrade  by  the  proofs  that 
would  warrant  the  submission  to  the  jury  ot 
the  further  question  whether  the  defendant's 
conduct  might  not  be  justified  by  the  reason* 
ableness  of  his  ai^rehenslans,  even  though 
the  danger  or  necessity  set  up  by  hjs  proofs 
did  not  in  fact  exist  We  are  spaaklng  now 
of  cases  like  the  present.  In  which  the  de- 
fendant's act  of  homicide,  if  the  facts  to 
wtilch  he  testified  be  believed,  was  clearly 
justified. 

There  are,  of  cooree,  cases  of  trifling  as* 
saults  where  the  primary,  and  {ndeed,  the 
only,  question,  is  whether  a  reasonable  ap- 
prehension of  danger  was  justified,  but 
where,  as  in  the  case  now  before  us,  the  as- 
sault upon  the  defe.ndant  if  made,  was  mad« 
with  a  deadly  weapon  accompanied  by 
threats  against  the  defendant's  life,  Ihe  pri> 
mary  question  for  the  jury  is  whether  such 
murderous  assault  took  place,  and,  tiiis  fact 
being  resolved  adversely  to  tlie  defendant, 
there  is  no  residuum  of  testimony  or  circum- 
Manoe  to  support  a  belief  alien  to  such  fact, 
and  hence  no  occasion  for  the  submissi<>n  to 
the  Jury  of  the  reasonableness  of  the  defend- 
ant's belief  in  the  imminence  of  his  danger, 
notwithstanding  that  the  situation  describ- 
ed by  him  did  not  in  fact  exist 

In  fine,  where  there  are  no  grounds  or 
circumstances  going  to  the  reasonablmiess 
of  ttie  defendant's  t>elief,  apart  from  the 
grounds  and  circumstances  that  go  to  prove 
the  actnal  existence  of  the  danger  or  nece» 
sity  that  confronted  the  defendant,  if  his 
testimony  be  l)elleved,  the  failure  to  submit 
to  the  Jury  the  reasonableness  of  the  defend- 
ant's belief  is  not  an  error  by  which  he  was 
injured. 

This  was  the  ratio  deddoidi  of  the  case 
of  State  V.  Jones,  71  N.  J.  Iiaw,  543,  60  AtL 
396,  recently  in  this  court  In  delivering  the 
opinion  In  that  case  the  Chief  Justice  said: 
"The  case  that  was  before  them  [the  jury] 
did  not  present  for  their  determination  th« 
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question,  of  the  rlgbt  of  a  man  to  take  life 
under  circumstances  where  it  was  seemingly, 
but  not  actually,  necessary,  to  do  so  to  pre- 
seire  his  own  life  or  to  saye  himself  from 
grave  bodily  harm.  If  the  story  told  by  the 
defendant  was  true,  the  necessity  of  doing 
what  he  did  for  his  own  protection  was  ab- 
solutely beyond  question,  and  it  was  with 
this  story  that  the  trial  judge^  was  dealing 
in  this  part  of  his  instruction  to  the  Jury, 
and  not  with  a  mere  abstraction.  He  was 
Charging  the  law  of  the  case." 

That  the  present  case  la  of  this  sort  will 
appear  from  a  brief  recital  of  the  cases  made, 
respectively,  by  the  state  and  by  the  defend- 
ant. The  state's  case  was  that  the  defendant 
remained  at  the  window  of  a  barroom,  look- 
ing out  through  an  opening  in  the  curtains 
until  Pellechlo  passed  along  in  front  of  the 
window,  when  the  defendant  exclaimed, 
"Here  he  comee,"  and  started  after  him, 
"sneaking  up"  behind  him  until  close  enough 
to  strike  him  in  the  back  of  the  head  with  an 
axe  that  he  carried  concealed  in  a  paper  cov- 
ering. Pellechlo's  skull  was  fractured  by  a 
blow  from  behind.  The  defendant's  version 
of  the  same  affair  was  that  Pellechlo  met  him 
in  the  street,  and  Instantly  and  without  prov- 
ocation assaulted  him,  and,  with  threats 
against  his  life,  seized  blm  by  the  throat  and 
forced  him  to  tiie  ground,  so  that  he  dropped 
the  axe  he  was  carrying,  and  that,  as  he  was 
about  to  pick  up  his  axe,  he  saw  Pellechlo 
with  his  hand  on  his  revolver,  "going  for" 
him.  His  testimony  was :  "He  was  going  to 
get  me."  "He  was  going  to  shoot  me."  "He 
was  so  mad  be  was  going  to  shoot  me."  At 
this  precise  juncture,  according  to  the  defend- 
ant's testimony,  he  recovered  his  axe,  and 
struck  Pellechlo  with  it  Two  utterly  ir- 
reconcilable versions  were  thus  presented  to 
the  Jury  for  its  determination,  according  to 
one  of  which  the  defendant  had  made  an  un- 
provoked and  murderous  assault  upon  Pel- 
lechlo, according  to  the  other  of  which  Pel- 
lechlo had  made  an  unprovoked  and  murder- 
ous attack  upon  the  defendant.  Both  could 
not  be  true,  and  the  verdict  shows  conclu- 
sively which  the  jury  accepted,  and  which 
they  rejected,  but  neither  version  presented 
any  circumstances  that  was  at  once  consist- 
ent with. the  nonexistence  of  the  necessity 
testified  to  by  the  defendant,  and  yet  afforded 
a  reasonable  basis  for  bis  belief  therein.  The 
existence  and  the  imminence  of  the  defend- 
ant's danger  having  been  left  to  the  jury  as 
one  not  only  of  fact,  but  also  as  one  that  the 
defendant  may  have  had  reasonable  grounds 
for  believing,  the  succeeding  statement,  which 
is  the  one  now  challenged,  though  abstractly 
erroneous,  was  not  in  a  legal  sense  injurious 
to  the  defendant.   . 

If,  instead  of  the  direct  conflict  between 
the  two  versions  of  the  affair,  the  state's  con- 
tention had  been  that  the  defendant  had  mag- 
nified his   danger,   that  Pellechlo's   revolver 


was  not  loaded  or  that  It  waft  a  toy  pistol,  or 
that  he  was  handling  it  only  in  sport,  or  any 
other  circumstance  that  raised  the  question 
whether  the  situation  was  really,  as  the  de- 
fendant had  testified,  or  only  seemed  to  him 
to  be  so,  the  defendant  would  have  been  en- 
titled to  have  the  Jury  charged  that,  even 
though  they  found  against  him  on  the  actnal 
necessity  of  the  defense  he  had  made,  they 
should  still  find  for  him  if  they  believed  that 
such  necessity,  although  nonexistent  In  fact, 
had  reasonably  appeared  to  him  to  be  real. 
No  such  circumstances,  however,  appearing 
in  the  testimony,  no  such  charge  was  requir- 
ed from  the  court.  The  charge  as  made  cov- 
ered correctly  the  matters  to  be  submitted  to 
the  jury  under  the  proofs.  The  charge,  in  so 
far  as  it  was  Incorrect,  touched  a  matter  that 
could  not  under  the  proofs  have  been  sub- 
mitted to  the  jury;  hence  an  error  therein 
did  not  Injure  the  defendant,  and  should  not 
lead  to  the  reversal  of  the  judgment  entered 
against  him  In  the  court  below. 

Finding  In  the  charge  of  the  trial  judge  no 
error  that  requires  reversal,  the  Judgment 
brought  up  by  this  writ  of  error  Is  affirmed. 


ris  N.  J.  B.  no) 

GOODWIN  V.  MAYOR,  Emi,  OF  CITY 

O^  MILIiVILIiiX 

(CSourt  of  Orrora  and  Appeals  of  New  Jersey. 

Dec  8,  1908.) 

MiTNICIPAI.  COBFOKATIONS  (S  513*)— IltPROVX- 
KBNTS— ASSKSSUENTS— iNjrUNCnON. 

In  the  absence  of  special  equities,  the  Conrt 
of  Chancery  has  no  jurisdiction  over  asseB»- 
menta  made  in  the  course  of  mnnidpal  improve- 
ments, and  will  not  interfere  by  injunction  to 
restrain  the  collection  of  such  assessments  mere- 
ly because  the  complaining  party,  by  his  own 
laches,  lost  his  remedy  at  law. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ff  11^6,  1198;  Dee. 
Dig.  i  513.*] 

(Syllabus  by  the  Conrt) 

Appeal  from  Court  of  Chancery. 

Action  by  Eugene  B.  Goodwin  against  flie 
Mayor  and  Common  Council  of  the  City  oC 
Millvllle.  Decree  for  complainant,  and  defend- 
ant appeals.    Reversed,  and  bill  dismissed. 

Louis  H.  Miller,  for  appellant  French  A 
Richards,  for  respondent 

TRBNCHARD,  J.  The  defendant,  the 
city  of  Millvllle,  caused  to  be  made  by  com- 
missioners an  assessment  of  benefits  against 
the  owners  of  lands  fronting  on  streets 
where  It  had  laid  its  system  of  sewers.  On 
June  1,  1906,  the  assessment  was  confirmed 
by  the  city  council.  Among  those  thus  as- 
sessed were  Thomas  S.  Simmons  and  Eugene 
B.  Goodwin.  Simmons  promptly  prosecut- 
ed a  writ  of  certiorari  against  the  city,  and 
the  Supreme  Court  by  its  judgment  of  No- 
vember 19,  1907,  set  aside  the  assessment 
against  the  lands  of  the  prosecutor  brought 
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up  by  tbe  writ,  and  appointed  commissioners 
to  make  a  new  assessment  upon  bis  property. 
As  will  appear  by  tbe  opinion  filed  in  tbat 
canse  (Simmons  v.  Mayor,  etc.,  of  City  of 
MlUvllle  [N.  J.  Sup.]  68  Atl.  895),  the  assess- 
ment against  Simmons  was  set  aside  because 
certain  properties  along  the  line  of  tbe  sew- 
er were  not  assessed  for  benefits,  and  since 
substantially  the  whole  cost  of  the  work,  so 
far  as  the  statute  permitted  Its  assessment, 
was  assessed  upon  certain  properties,'  Includ- 
ing the  prosecutor's,  to  the  exclusion  of  oth- 
ers, tbe  result  was  necessarily  injurious  to 
blm.  The  court  also  found  that  under  tbe 
statute  other  properties,  not  along  tbe  line 
of  the  sewer,  bnt  which  were  within  the  ter- 
ritorial zone  of  benefits,  should  have  been 
assessed,  and  that  the  assessment  for  that 
reason,  also,  was  not  made  in  accordance 
with  the  statute.  On  December  9,  1907,  the 
complainant,  Goodwin,  who  owns  property 
along  the  line  of  the  same  sewer  and  whose 
property  was  assessed  under  the  same  as- 
sessment as  that  of  Simmons,  applied  to 
the  Supreme  Court  for  a  writ  of  certiorari 
to  review  tbe  assessment  against  his  proper- 
ty. The  Supreme  Court  denied  him  the  writ 
upon  the  ground  of  laches.  On  December 
17,  1907,  the  complainant  filed  bis  bill  to 
procure  an  Injunction  against  the  collection 
of  any  of  the  assessments  until  a  proper  re- 
assessment is  made.  Upon  the  hearing  on 
bill  and  affidavits,  the  learned  Vice  Chan- 
cellor awarded  a  preliminary  li^unction  re- 
straining the  defendant,  the  city  of  MlllTille, 
and  Its  officers,  from  collecting  or  accepting 
payments  of  any  of  the  assessments,  "until 
an  assessment  shall  be  made  upon  the  prop- 
erties liable  to  assessment,  but  omitted  there- 
from and  a  reassessment  made  upon  other 
properties  to  conform  thereto  according  to 
law." 

This  appeal  raises  the  question  of  the 
propriety  of  such  Injunction.  The  remedy 
for  an  irregularity  or  error  in  tbe  imposi- 
tion of  taxes  or  assessments  is  by  a  writ  of 
certiorari.  To  warrant  the  interference  of 
a  court  of  equity,  there  must  be  some  peca- 
Uar  ground  of  equity  Jurisdiction.  Jersey 
City  y.  Lembeck,  81  N.  J.  Eq.  255;  Hoboken 
I^and  &  Improvement  Co.  v.  Hoboken,  81 
N.  J.  Hq.  461,  463.  In  tbe  present  case  the 
Vice  Chancellor  was  of  the  opinion  that  the 
complainant  as  a  taxpayer,  irrespective  of 
the  assessment  against  bis  property,  was  en- 
titled to  restrain  the  city  from  enforcing  its 
Illegal  assessments,  the  enforcement  of 
which  would  operate  to  burden  the  city  with 
a  charge  that  tbe  statute  requires  individual 
properties  to  bear.  This  equitable  relief 
seems  to  proceed  upon  the  theory  tbat  tbe 
complainant's  remedy  was  not  at  law.  To 
this  we  do  not  agree.  In  Jersey  City  v.  Iiem- 
beck,  31  N.  J.  Eq.  255,  it  was  pointed  out 
that  the  Jurisdiction  of  the  Supreme  Court 
to  review  and  correct  the  errors  or  Irregu- 
larities of  such  assessments  is  exclusive.  It 
must,  therefore  be  presumed  tbat.  If  Good- 


win had  promptly  made  application  to  the 
Supreme  Court  for  a  writ  of  certiorari.  It 
would  have  been  granted,  and  such  relief  ac- 
corded him  as  was  Justified  by  the  state  of 
the  case.  This  be  neglected  to  do.  He  saw 
fit,  with  full  knowledge  of  the  errors  and 
irregularities  of  the  assessment,  and  of  the 
entire  situation,  to'  speculate  as  to  the  form 
of  relief  which  the  Supreme  Court  would  in 
its  discretion  grant  in  the  Simmons  Case 
from  tbe  record  then  before  It  In  view  of 
the  fact  that  Goodwin  delayed  applying  for  a 
writ  of  certiorari  for  more  than  18  months 
after  the  confirmation  of  the  assessment  by 
city  council,  the  Supreme  Court  was  un- 
doubtedly Justified  In  denying  him  the  writ 
on  tbe  ground  of  laches.  Especially  Is  this 
so  in  view  of  the  legislative  policy  declar- 
ed by  P.  L.  1907,  p.  109,  In  which  It  is  pro- 
vided that  no  writ  of  certiorari  shall  there- 
after be  allowed  to  review  any  such  assess- 
ment unless  application  therefor  shall  be 
made  within  60  days  after  such  assessment 
shall  have  been  confirmed  by  a  court  of  com- 
petent Jurisdiction. 

As  was  said  In  Am.  Dock  ft  Imp.  Co.  v. 
Trustees  of  Public  Schools,  35  N.  J.  Bq. 
181,  258,  one  of  the  principles  which  enters 
into  the  consideration  of  tbe  matter  present- 
ed by  this  appeal  Is  that  courts  Interfere 
with  great  reluctance  with  the  collection  ot 
public  revenues.  Jersey  City  v.  Lembeek,  31 
N:  J.  Eq.  255,  is  an  Ulustratlve  precedent 
The  city  had  laid  an  assessment  on  the  com- 
plainant's lands,  which,  by  the  city  charter, 
was  an  •Incumbrance.  The  assessment  was 
Invalid.  No  suit  was  pending  In  which  the 
validity  of  the  incumbrance  could  be  tested. 
The  complainant  filed  a  bill  under  the  stat- 
ute against  the  city  to  settle  the  title  to  the 
land  and  determine  the  validity  of  the  in- 
cumbrance. This  court  denied  relief  on  tbe 
ground  tbat  tbe  complainant  might  have  bad 
relief  by  a  writ  of  certiorari,  which  he  had 
lost  by  his  own  laches.  To  Justify  resort  to 
a  court  of  equity  to  stay  the  collection  of 
public  revenues,  tbe  party  must  make  a 
case  strictly  within  the  bounds  of  equity 
Jurisdiction — an  injury  otherwise  not  reme- 
diable— and  he  must  seek  and  prosecute  his 
remedy  with  promptitude.  In  tbe  present 
case,  as  we  have  seen,  the  complainant  had 
bis  remedy  at  law  which  be  lost  by  his  own 
laches.  He  cannot  therefore,  resort  to  a 
court  of  equity  on  tbat  ground. 

Nor  can  the  Interference  of  the  court  of 
equity  be  Justified  upon  the  ground  of  the 
prevention  of  a  multiplicity  of  suits,  as  was 
suggested  at  the  argument  The  bill  appears 
to  have  been  filed  by  the  complainant  in 
his  own  behalf  only,  and  there  Is  no  indica- 
tion that  any  other  person  is  threatening 
suit  Moreover,  any  other  taxpayer  or  land- 
owner affected  is  presumably  In  the  same 
position  as  the  complainant  with  respect  to 
laches,  and  for  that  reason  would  not  be  en 
Utled  to  relief. 
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The  decree  under  revleftr  abould  be  revers- 
ed, and  the  complainant's  bill  dismissed,  with 

COBtB. 


<76  N.  J.  B.  177) 

In  re  C»OPER'S  WIIiTk 

(PrerogatiTe  Court  of   New  Jersey.     Jan.   2, 
1909.) 

1.  Wnis  (I  168*)— ExKODXioN— Undue  In- 
VLVENCK  —  Confidential  Heijitionb  —  At- 
TOENET  AND  Cueni^Pbescuftions— Bub- 
den  or  Fboof. 

An  attorney,  who  had  been  the  legal  ad- 
viser of  testatrix  for  some  years,  prepared  her 
will  and  codicil,  whereby  be  was  appointed  ex- 
ecutor and  received  a  specific  legacy,  and  a  large 
share  of  the  estate  as  residuary  legatee.  His 
son  also  was  given  a  specific  legacy  by  the  will. 
The  attorney  also  procured  the  witnesses  to  the 
will  and  codicil,  and  both  were  executed  under 
his  personal  supervision.  Held,  that  there  was 
a  presumption  of  nndue  influence  on  bis  part, 
and  the  burden  of  proof  thst  the  will  waa  the 
free  act  of  testatrix  was  on  him. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  ii  388-403;   Dec.  Dig.  |  1G3.*] 

2.  Gifts  (i  47*)  — Inteb  Vivos  — Undue  In- 
H-uENCE— Presumptions. 

In  transactions  inter  vivos,  the  presumption 
of  ntidue  influence  is  raised  solely  because  of 
the  dependent  confidential  relation  existing  be- 
tween donor  and  donee ;  and  tbe  donee,  to  es- 
tablish the  gift,  must  show  that  Independent  ad- 
vice was  relied  on  by  the  donor. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  {  86:   Dec.  Dig.  {  47.*] 

5.  Wnx8  (8  163*)  — Execution  — Undue  In- 
fluence—Confidential  Relations— Bua- 
den  of  Pboof. 

Where,  in  a  testamentary  transaction,  the 
tacts  show  the  existence  of  confidential  rela- 
tion between  testatrix  and  a  beneficiary,  slight 
circumstances  In  addition  to  such  relation  will 
throw  on  the  beneficiary  the  burden  of  showing; 
that  testatrix's  mind  was  not  unduly  influenced. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  390;   Dec  Dig.  f  1(13.*] 

4.  Wills  (J  54*)  —  Pbobatb—Cpntestb— Evi- 
dence —  Undue  Influence  —  Letiebs  of 
Testatrix. 

In  proceedings  to  probate  a  will  and  cod- 
icil, contested  on  the  ground  of  Undue  Influence, 
letters  written  by  testatrix  after  tbe  making  of 
the  will,  and  before  and  after  tbe  making  of 
tbe  codicil,  are  admissible  as  bearing  on  the 
mental  condition  of  tentatrix,  bat  are  not  com- 
petent evidence  of  the  facts  stated  in  the  letters. 
fBi.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §S  131-134;   Dec  Dig.  {  54.*] 

B.  Wills  (8  160*)— Phobate— Contests— Un- 
due Influence— Evidf;nce— Sufficiency. 
In  proceedings  to  probate  a  will,  contested 
on  the  ground  of  nndue  influence,  evidence  of 
the  physical  and  mental  condition  of  testatrix, 
of  the  reasonableness  of  the  gifts  made  by  the 
will  as  compared  with  a  prior  will,  of  her  knowl- 
edge and  appreciation  of  the  testamentary  dis- 
position made,  held  to  show  absence  of  nndue 
influence  by  the  principal  beneficiary  occupy- 
ing the  confidential  relation  of  attorney. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  88  421-437;   Dec  Dig.  8  166.*] 

6.  Wills  (8  ICl*)  — Undue  Influence  —  In- 
vamditt  in  Pakt. 

In  a  proper  case,  part  of  a  will  may  be  set 
aside  because  of  undue  influence. 

[Ed.  Note.- For  other  cases,  see  Wills,  Cent. 
Dig.  8  374 ;    Dec  Dig.  8  ICl.*] 


T.  Wills  (8  161*)  — Uhdu*  iNmnsNOB  —  In- 
validity IN  Part. 

Where  it  is  impossible  to  determine  to 
what  extent  specific  legacies  have  been  tainted 
by  undue  influence,  the  whole  will,  if  at  all, 
must  be  set  aside  on  the  ground  of  nndne  in- 
fluence. 

[lOd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  8  874;   Dec  Dig.  8  161.*] 

8.  Wills  (8  302*)  — Execution— Knowledob 
of  Testatrix- Evidence. 

The  fact  that  testatrix  was  In  possession 
of  her  will  and  codicil  for  a  year  and  a  half 
with  opportunity  daring  that  time  to  cancel  the 
same,  Is  a  strong  Indication  that  she  was  aware 
of  their  contents. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  8  702 ;    Dec  Dig.  8  302.*] 

9.  Wills  (8  289*)— Execution— Knowledo* 
of  Testatrix- Evidence. 

Where  a  testatrix,  after  the  execuUon  of  a 
will,  drawn  according  to  instructions  given  one 
who  conveyed  them  to  the  draftsman,  has  the 
executed  will  in  her  possession  a  snflicient 
length  of  time,  and  opportunity  and  ability  to 
acquaint  herself  with  its  contents,  and  she  pre- 
serves it,  it  will  be  conclusively  presumed  that 
the  will  was  prepsred  according  to  her  instruc- 
tions, especially  when  it  followed  her  pronounc- 
ed intentions,  and  provided  for  no  unnatural 
disposition  of  her  estate. 

[Ed.  Note.— For  other  esses,  see  Wills,  Cent 
Dig.  8  653 ;    Dec.  Dig.  8  2S9.»] 

10.  Wills  (8  3025— Execution— Knowledqe 
of  Testatrix— BviDENCE. 

The  fact  that  testatrix  executed  a  codicil, 
whi(>h  in  ^express  terms  confirms  the  will,  bnt 
which  makes  changes  therein,  tends  to  prove 
that  testatrix. was  acquainted  with  the  will. 

[Bd.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  8  302.*] 

11.  Wills  (8  297*)  —  EJxECunoN  -  Declaba- 
TiONS  of  Testatrix- Evidence. 

Declarations  of  testatrix  that  she  bad  made 
a  will  and  remembered  certain  persons,  and 
that  she  had  thought  a  good  deal  about  making 
the  will,  and  that  some  people  would  not  be 
satisfied,  were  admissible  to  show  that  she  was 
aware  of  the  contents  of  the  will,  contested  on 
the  ground  of  undue  influence. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8  690;   Dec  Dig.  8  297.*] 

12.  Wills  (8  160*)— Execution— Undue  In- 
fluence. 

Where  the  evidence  showed  thst  testatrix 
had  fixed  testamentary  ideas  as  to  the  disposi- 
tion of  her  estate,  and  gave  instructions  to  tbe 
attorney  who  drew  the  will,  and  that  he  follow- 
ed the  Instmetions.'  there  waa  evidence  that 
she  exercised  independent  Judgment  essential  to 
sustain  the  will  containing  a  gift  to  the  attor- 
ney. 

[Bid.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §8  421-437;   Dec  Dig.  8  160.*] 

13.  Wills  (8  157*)— Execution— Undue  In- 
fluence. 

The  rule  requiring  a  person  dlsjposing  of 
bis  property  by  will  to  exercise  a  judgment  in- 
dependent of  tbe  confidence  induced  by  his  con- 
fidential relationship  with  his  legal  adviser  only 
requires  that  testator  exercise  his  independent 
judgment,  and  does  not  require  proof  of  proper 
independent  advice. 

[EM.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  8  157.*] 

14.  Wills  (8  166*)— Undue  Influence— Evi- 
dence. 

The  testimony  of  a  legatee,  charged  with 
having   obtained   the  will   by   undne   inflneDce, 
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cannot  b«  aibitrarlly  aisregarfed,  where  Mch 
testimonr  is  not  coiltradicted  by  other  credible 
testimony  or  discredited  by  its  improbability. 

[Ea.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  i  168.*] 

15.  WiLM  (I  167*)— ExEOTmoN— Undttk  Ik- 

IXtTENCB. 

Every  person  comi>etent  to  make  a  will  has 
a  right  to  the  aid  of  any  person  he  may  think 
proper  to  select,  when  he  desires  to  put  hia 
testamentary  wishes  In  legal  form ;  and.  if  he 
exerciseB  this  right  without  improper  influenoe, 
though  be  selects  the  person  he  intends  to  make 
his  beneficiary,  that  fact,  in  the  absence  of  evi- 
dence showing  an  abuse  of  confidence,  is  no 
reason  why  probate  should  be  denied  to  the 
will. 

[Ed.  Note.— For  other  cases,  sea  Wills,  Cent. 
Dig.  t  428;   Dec.  Dig.  1 157.*] 

16.  WiLUS    (]    167*)— EXKCUnOK— USDTJB    IH- 

ixueMck. 

The  contention  that  an  attorney  who  sus- 
tained towaid  one  the  confidential  relation  of 
legal  adviser  should  refuse  to  accept  his  tes- 
tamentary bounty  is  one  of  professional  ethics, 
and  is  not  involved  in  proceedings  to  probate 
the' will,  making  such  attorney  the  principal 
beneficiary  and  executor.  ' 

[Bd.  Xote.— For  other  cases,  see  Wills,  Dec. 
Dig.  I  157.*] 

Appeal  from  Orphans^  Court,  Morris 
County. 

Iti  the  matter  of  the  probate  of  the  will  of 
Esther  J.  Cooper,  deceased,  in  which  Carrie 
L.  G.  Harrison  and  others  appeared  as  con- 
tiestants.  From  a  decree  of  the'  orphans' 
court  admitting  the  will  of  the  deceased  to 
probate,  the  contestants  appeal.    Affirmed. 

The  following  is  the  opinion  of  Mills,  J., 
in  the  orphans'  court: 

"This  la  a  proceeding  brought  to  test  the 
validity  of  certain  paper  writings  purporting 
to  be  the  last  will  and  testament  of  Esther 
J.  Cooper.  The  wUl  Is  dated  May  20,  1900. 
The  codicil  accompanying  the  same  is  dated 
March  29,  1004.  A  copy  of  each  has  been  an- 
nexed to  these  conclusions.  Testatrix  was  86 
years  of  age  at  the  time  of  her  death,  which 
occurred  on  October  29,  1006.  She  was  the 
widow  of  James  J.  Cooper,  who  died  about  30 
years  ago.  The  validity  of  the  will  has  been 
challenged  by  Carrie  L^  6.  Harrison,  the 
caveator,  who  Is  a  grand  niece  of  testatrix. 
Ten  other  persons,  grand  nieces  and  grand 
nephews,  hare  joined  with  her  in  protesting 
against  the  probate  of  the  will.  The  attack 
Is  made  on  the  ground  that  the  will  with  its 
codicil  Is  the  product  of  undue  Influence,  ex- 
erted upon  the  testatrix  by  Charles  F.  Axtell, 
an  attorney  and  counselor  at  law  of  this 
state.  Both  the  will  and  codicil  appear  to 
have  been  properly  executed.  The  attesta- 
tion clauses  are  in  proper  form,  and  all  the 
formalities  were. duly  observed  at  the  time 
each  paper  was  executed.  It  is  not  contend- 
ed that  the  testatrix  was  mentally  Incapable 
of  making  a  will,  but  that,  owing  to  her  ad- 
vanced age,  her  mind  was  unable  to  resist 
the  Improper  Influences  exerted  by  her  friend 
and  attorney,  Charles  F.  Axtell.     She  was 


atxjut  80  years  of  age  In  1900.  Axtell  had 
been  her  sole  legal  adviser  since  January, 
1898,  and  had  acted  for  her  In  some  matter* 
before  that  time,  beginning  at  least  as  early 
as  1888.  He  had  known  her  well  for  many 
years,  and  Intimately  since  1883.  -  She  ap- 
pears to  have  had  great  confidence  In  hia 
judgment  and  Integrity.  He  claims  that,  act- 
ing under  Instructions  from  her,  he  prepared 
the  rough  draft  of  the  wUl  executed  in  1900; 
and  that  of  the  codldl  executed  In  1004. 
Each  draft  was  copied  by  hand,  and  prepared 
for  execution  by  a  young  man  named  Grif- 
fith, who  was  employed  by  Axtell  In  a  clerical 
capacity  In  1900,  and  specially  employed  for 
the  express  purpose  of  copying  the  draft  of 
the  codlcU  In  1904.  Under  the  will  of  1900 
Axtell  receives  a  specific  legacy  of  $500,  and 
Is  the  sole  beneficiary  under  the  clause  dis- 
posing of  the  entire  residue  of  the  estate  ot 
testatrix,  receiving  thereunder  a  large  part 
of  the  whole  estate,  nearly  two-thirds  there- 
of. His  son  Roland  P.  receives  a  legacy  ot  . 
$250.  In  addition  Axtell  Is  the  sole  executor 
named  In  the  will,  Joseph  H.  Van  Doren  hav- 
ing been  added  as  an  executor  under  the 
codicil  of  1004.  Axtell  also  procured  the  wit- 
nesses to  both  the  will  and  codicil,  and  each 
document  was  executed  under  his  personal 
advice  and  supervision.  Under  this  state- 
ment of  facts  It  Is  clear  that  the  legal  pre- 
sumption of  undue  Influence  ba^  been  raised, 
and  that  the'  burden  of  proving  that  the  vrill 
is  the  spontaneous  act  of  the  decedent  was 
thrown  upon  Axtell;  her  attorney  and  confi- 
dential adviser.  In  so  holding  I  do  not  con- 
tend that  the  presumption  of  undue  Influenoe 
has  been  raised  solely-  because  of  the  confi- 
dential relation  existing  between  Mrs.  Coop- 
er and  her  legal  adviser.  I  fully  reallsse 
that  the  strict  rules  that  control  In  the  cam 
of  transactions  Inter  vivos  are  not  applied  to 
those  of  a  testamentary  character. 

"In  transactions  Inter  vivos  the  law  is  so 
Jealous  of  the  rights  of  the  donor  that  the 
presumption  of  undue  influence  Is  at  one* 
raised  solely  because  of  the  dependent  con- 
fidential relation,  and,  when  once  raised,  Is 
very  dlfllcult  to  overcome  because  of  the  rul« 
(never  applicable  In  testamentary  cases)  re- 
quiring that  Independent  advice  must  be 
shown.  For  example,  had  Mrs.  Cooper  made 
Axtell  her  beneficiary  by  voluntary  Irrevoca- 
ble deed  of  CMiveyance,  instead  of  by  will, 
the  presumption  of  undue  Influence  would 
have  been  at  once  raised  solely  because  of 
the  confldentlal  relation  existing  between 
them,  and  the  burden  would  at  once  have 
been  placed  upon  Axtell  of  overcoming  that 
presumption  by  showing  that  she  had  thr 
benefit  of  'proper  Independent  advice.'  See 
Post  V.  Hagan  (N.  J.)  65  Atl.  1020  (March  ^ 
1907);  Slack  v.  Rees,  66  N.  J.  Eq.  447.  59 
Atl.  466,  69  L.  R.  A.  393.  In  a  testamentary 
transaction,  however,  like  the  one  now  be- 
fore me  the  facts  showing  the  confidential 
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relationship  moat  be  accompanied  by  oth» 
circumstances  In  order  to  raise  the  presump- 
tion of  undue  influence.  In  Spark's  Case,  63 
N.  X  Eq.  242,  51  Atl.  118,  it  was  held  by 
the  Prerogative  Court  that:  'The  confidential 
relation  existing  between  a  testator  and  his 
spiritual,  as  well  as  secular,  adviser,  who 
was  made  residuary  legatee,  is  not  alone  suf- 
ficient to  raise  a  presumption  of  undue  Influ- 
ence. The  rule  which  raises  such  a  pre- 
sumption in  transactions  inter  vivos  does  not 
apply  to  testamentary  gifts.  Slight  circum- 
atances,  In  addition  to  such  relation,  will 
throw  upon  the  beneficiary  the  burden  show- 
ing that  the  testator's  mind  was  not  unduly 
influenced.'  See,  also,  Wheeler  v.  Whipple, 
44  N.  J.  Bq.  141, 145. 14  AU.  275.  The  'slight 
circumstances  In  addition,'  called  for  under 
the  Spark's  Case,  are  sufllciently  shown  In 
Axtell's  action  In  attending  to  the  prepara- 
tion of  the  will'  and  codicil.  In  drafting  the 
residuary  clause  of  the  will  in  his  own  favor 
and  in  selecting  the  witnesses.  In  Famum 
V.  Boyd,  56  N^  J.  Eq.  766,  41  Atl.  422,  it  was 
'  held  that:  'A  lawyer,  employed  by  a  testa- 
trix with  unsettled  testamentary  notions  as 
to  the  disposition  of  her  entire  estate,  to 
draw  her  will,  can  participate  in  her  bounty. 
In  a  material  degree,  only  after  a  very  clear 
exhibition  that  his  conduct  was  fair  and  un- 
objectionable, and  that  the  testatrix  exercis- 
ed, with  relation  to  her  bounty  to  blm,  a 
Judgment  Independent  of  the  confidence  In- 
duced by  his  confidential  relationship  to  her.' 
There  is  no  question  but  that,  under  the  law 
as  applied  to  the  facts  In  this  case,  Axteil 
must  overcome  the  presumption  of  undue  in- 
fluence btfore  he  can  benefit  by  the  will  of 
testatrix. 

"The  circumstances  surrounding  the  execu- 
tion of  her  will  and  codicil  have  made  neces- 
■ary  the  rigid  and  exhaustive  investigation 
which  has  been  made  in  this  case.  To  re- 
lieve himself  of  the  burden  of  showing  that 
the  wlU  in  question,  with  Us  accompanying 
codicil,  resulted  from  the  free  and  uncon- 
strained action  of  the  testatrix,  without  any 
moral  or  physical  coercion  on  his  part.  Ax- 
tell  has  placed  a  large  number  of  witnesses 
on  the  stand,  and  has  Introduced  consider- 
able documentary  evidence.  It  is  for  this 
court  to  determine  whether  he  has  sustained 
the  burden  which  has  been  thrust  upon  him. 
In  my  opinion  he  has  done  so.  The  reasons 
for  my  conclusions  1  will  give  at  length;  but, 
before  discussing  them,  I  will  briefly  con- 
sider the  law  controlling  the  admission  in 
evidence  of  statements  and  declarations 
made  by  the  decedent  Oreat  light  has  been 
thrown  upon  the  mental  attitude  of  testa- 
trix toward  her  surroundings  by  the  wit- 
nesses, who  have  testified  to  many  declara- 
tions made  by  her  with  regard  to  her  rela- 
tives and  friends.  A  large  number  of  let- 
ters written  by  her  have  also  been  Introduc- 
ed in  evidence.  They  were  almost  all  writ- 
ten after  the  making  of  the  will,  and  both 
before  and  after  the  making  of  the  codicil. 


Counsel  for  the  contestants  strongly  opposed 
the  Introduction  of  this  kind  of  evidence. 
Its  competency  cannot  be  questioned.  In 
Marx  V.  McGlynn,  88  N.  Y.  374,  Earl,  J.,  held 
that  diaries  kept  and  letters  written  by  a 
testator,  either  before  or  after  the  execution 
of  the  will,  while  proper  evidence,  as  bear- 
ing upon  the  mental  capacity  and  the  condi- 
tion of  mind  of  the  testator,  with  reference 
to  the  object  of  his  bounty,  are  not  compe- 
tent evidence  of  the  facts  stated  In  them,  or 
to  prove  fraud  or  undue  Influence.  The 
court  said:  'They  are  In  the  nature  of  hear- 
say evidence,  declarations  of  the  deceased, 
which  are  Incompetent  for  the  purpose  of 
defeating  or  destroying  the  will  or  any  of  Its 
provisions.'  Th^  are  competent  only  as 
bearing  upon  the  condition  of  the  mind  of 
the  testator  at  the  time  of  the  execution  of 
the  will.  Such  memoranda  or  declarations, 
whether  made  before  or  after  the  execution 
of  the  will,  are  competent  as  bearing  upon 
the  testator's  mental  capacity.  They  are 
also  competent  as  bearing  upon  the  condi- 
tion of  the  -testator's  mind  with  reference  to 
the  objects  of  his  bounty.  They  may  be 
given  In  evidence  for  the  purpose  of  showing 
his  relations  to  the  people  around  blm,  and 
to  the  persons  named  in  the  will  as  benefi- 
ciaries. They  are,  however,  entitled  to  no 
weight,  In  proving  external  acts,  either  of 
fraud  or  undue  Influence.'  This  Interpreta- 
tion of  the  law  Is  viewed  with  approval  In 
Hobson  V.  Moorman,  115  Tenn.  73,  90  S.  W. 
152,  3  L.  R.  A.  (N.  S.)  749,  and  Tenn.  Supt 
Ct.  Dec.  1905,  a  case  In  which  the  question 
of  the  eCTect  of  the  statements  and  declara- 
tions made  by  a  testator  Is  exhaustively 
treated.  Tills  construction  is  also  In  line 
with  the  decisions  of  this  state  See  Busllng 
V."  Rusling,  36  N.  J.  Bq.  603,  607,  608;  Pem- 
berton's  Case,  40  N.  J.  Eq.  520,  4  Atl.  770. 

"Before  reaching  my  conclusion  in  this 
case  I  carefully  considered:  (1)  The  char- 
acter and  quality  of  the  mind  of  testatrix, 
her  physical  condition  and  habits  of  life; 
(2)  the  nature  of  her  will,  with  special  re- 
gard, as  to  whether  It  Is  reasonable  and 
natural  in  Its  treatment  of  the  natural  ob- 
jects of  ho:  bounty  and  other  relatives  and 
friends  and  her  mental  attitude  toward 
them;  (3)  the  amount  of  her  property  and 
her  realization  of  its  value;  (4)  her  knowl- 
edge and  appreciation  of  the  testamentary 
disposition  she  had  made  of  her  estate;  (5) 
the  question  whether.  In  view  of  all  the  evi- 
dence, her  principal  beneficiary  has  succeed- 
ed In  sustaining  the  burden  placed  upon  him 
by  his  indiscreet  conduct 

"1.  Mrs.  Cooper,  considering  her  advanced 
age  at  the  time  she  made  her  will  and  the 
subsequent  codicil,  was  a  woman  of  ilnusu- 
al  mental  and  physical  vigor.  She  kept  an 
active  supervision  over  her  aCTairs,  had  an 
Intimate  knowledge  of  her  investments,  and 
saw  that  her  interest  was  promptly  collected. 
She  was  of  a  genial  and  kindly  disposition, 
and  appreciated  the  little  attentions  shown 
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to  her  by  others.  She  generally  bad  a  rela- 
tive staying  with  ber,  but  kept  control  of 
ber  domestic  establishment  Tbere  Is  not 
tbe  sligbtest  suspicion  tbAt  she  was  mental- 
ly weak  or  nnsound.  Dr.  A.  A.  Lewis,  who 
had  been  her  family  physician  for  at  least 
20  years,  testifies  to  her  good  mental  condi- 
tion during  the  time  he  bad  Icnown  her.  He 
says  her  mind  remained  clear  'up  to  tbe  last 
48  hours'  of  her  life:  He  also  shows  that 
she  liked  conversation  and  company.  In 
speaking  of  his  business  relations  with  ber 
he  says  "she  was  always  very  precise  with 
me.'  From  all  tbe  evidence  It  Is  clear  that 
she  was  a  self-r^iant  woman,  with  consider- 
able shrewdness  and  decision  of  character. 
She  enjoyed  traveling.  During  the  winter  of 
IDOl  and  1902  she  spent  several  months  at 
West  Palm  Beach,  Fla.  Several  times  after 
tbe  execution  of  tbe  will  of  1900  she  visited 
her  so-called  adopted  daughter  Mrs.  Marks 
at  her  home  in  New  York  state.  She  showed 
In  many  ways  tbat  life  was  voy  pleasant 
notwithstanding  the  burden  of  years. 

"2.  I  will  now  review  the  evidence  to  de- 
termine whether  tbe  will  and  codlcU  in  ques- 
tion are  unnatural  or  unjust,  and  in  that  con- 
nection win  first  compare  tbe  ti«atment 
which  tbe  several  beneficiaries  received  un- 
der tbe  canceled  will  (which  Is  said  to  have 
been  executed  by  her  on  December  19,  1888, 
and  which  has  been  offered  In  evidence)  with 
that  bestowed  upon  them  by  tbe  will  of 
May  26,  1900,  and  Its  codicil. 

"(1)  Mrs.  Marks.  By  the  earlier  will  Mrs. 
Markq  (then  unmarried  and  styled  'my  adopt- 
ed daughter  Myra  Kenward  Cooper")  re- 
ceived $1,000  In  cash,  and  the  household 
goods  and  furniture  absolutely.  She  was  al- 
so given  tbe  use  of  the  homestead  for  life, 
or  'until  she  marries,'  together  with  the  use 
of  the  residuary  estate  for  life  'or  until  she 
marries.'  Under  tbe  new  win  and  codicil 
Mrs.  Marks  receives  $1,000  in  cash,  but  not 
the  furniture  and  household  goods.  Mrs. 
Marks'  daughter,  bom  since  1888,  receives 
$500  nnder  the  codicil.  Aside  from  the  loss 
of  the  furniture  and  household  goods,  Mrs. 
Marks  receives  the  same  amounts  as  she 
would  have  received  nnder  the  will  of  1888 
had  It  now  been  admitted  to  probate,  while 
her  daughter  also  now  receives  the  siun  of 
$500.    Myra  married  Rufus  B.  Marks  In  1888. 

"(2)  Mrs.  Lydia  Wolfe.  Under  the  earlier 
will  she  was  left  $1,000.  Under  the  later 
will  and  codicil  she  will  receive  exactly  the 
same  amount,  $1,000. 

"(3)  Mrs.  Carrie  Pruden,  wife  of  Henry 
H.  Pruden.  The  bequest  to  ber  remains 
identical  with  tbat  in  the  earlier  will. 

"(4)  Tbe  six  children  of  Henry  H.  Pruden 
receive  under  the  will  of  1900  the  same  Iden- 
tical amounts  left  them  under  tbe  will  of 
1888. 

"(5)  Clarence  O.  Pruden  now' receives  the 
same  amount  left  him  under  tbe  will  of  1888. 

"In  brief  every  beneficiary  under  the  will  of 
1888  receives,  under  the  will  and  codicil  now 


before  tbe  court,  exactly  the  same  Amount  of 
money  as  be  or  she  would  have  received  If 
the  will  of  1888  had  now  been  admitted  to 
probate,  with  the  single  exception  of  Henry 
H.  Pruden,  tbe  half-brother  of  testatrix.  Of 
tbe  11  beneficiaries  under  tbe  \flll  of  1888  he 
Is  the  only  one  to  suffer  from  the  new  will. 
Had  tbe  win  of  1888  been  probated  at  this 
time  Henry  H.  Pruden  would  not  only  have 
been  tbe  executor,'  but  be  would,  o*ing  to 
tbe  marriage  of  Myra,  have  received  more 
than  Charles  F.  Axtell  can  now  receive  un- 
der the  will  and  codicil  In  questicMi  because 
of  the  legades  now  given  to  Bdwin  Pruden 
and  Esther  L.  Marks.  Under  the  will  and- 
codicil  now  offered  for  probate  Henry  H. 
Pruden  receives  the  vacant  lot  of  25  acres 
situated  near  Morrlstown,  which  Is  nonpro- 
ductive and  of  uncertain. value  and  which  I 
should  Judge  from  the  evidence  Is  worth  cer- 
tainly under  $5,0(X).  It  Is  well  to  note  in 
this  connection,  however,  that,  had  Myra  nev- 
er married,  Henry  H.  Pruden  would  not, 
aside  from  the  executorship,  have  received 
any  benefit  under  the  will  of  1888  until  My- 
ra's  death,  showing  that  In  1888  Mrs.  Cooper 
did  not  think  It  necessary  to  make  special 
provision  for  her  half-brother,  and  was  not 
particularly  solicitous  about  his  welfare. 

"A  comparison  of  the  wills  of  1888  and 
1900,  taken  in  connection  With  the  testimony 
of  the  several  witnesses,  and  all  tbe  other 
evidence,  shows  pretty  conclusively  that  Mrs. 
Marks,  Mrs.  Lydia  Wolfe,  Clarence  Pruden, 
Henry  H.  Pruden,  and  his  six  children  were 
tbe  persons  of  whom  testatrix  was  especially 
fond.  They  were  the  persons  with  whom  she 
was  thrown  In  contact,  and  with  whom  she 
was  In  constant  intercourse.  Mrs.  Marks,  to 
be  sure,  was  not  a  relative  nor  even  a  legal- 
ly adopted  daughter.  She  Is,  however,  called 
her  adopted  daughter  In  both  wills  and  In 
the  codicil.  She  lived  with  Mrs.  CJooper  from 
the  age  of  5  years  until  she  was  married  at 
the' age  of  21,  and  was  apparently  nearer  and 
dearer  to  ber  than  any  one  else.  Without 
any  child  of  her  own  the  affections  of  testa- 
trix were  centered  'Upon  Mrs.  Marks,  and 
those  of  ber  relatives  who  lived  near  her, 
and  who  bad  in  many  ways  become  endear- 
ed to  her.  These  nine  relatives  (I^dia 
Wolfe,  Clarence  Pruden,  Henry  H.  Pruden, 
and  bis  children),  together  with  Mrs.  Marks 
and  the  wife  of  Henry  H.  Pruden,  were  the 
only  persons  remembered  in  the  will  of  1888, 
and  are  also  the  only  persons  mentioned  in 
the  will  of  1900  and  the  codicil,  excepting 
Stephen  H.  Pruden,  Edwin  Pruden,  and  the 
daughter  of  Mrs.  Marks  and  the  Axtells.  I 
have  attached  to  these  conclusions  a  memo- 
randum, showing  the  several  persons  named 
as  relatives  of  Mrs.  Cooper  In  the  petition 
for  probate.  It  appears  that  the  great  ma- 
Jorlly  of  these  relatives  did  not  live  In  Mor- 
rlstown. The  testimony  shows  that  testa- 
trix bad  seen  some  of  them  at  rare  inter- 
vals, and  that  many  of  them  she  had  nvver 
seen  at  all.    It  Is  In  evidence  that  she  once 
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tcdd  Lydia  Pruden  that  'she  bad  not  remem- 
bered the  Gnerlns  In  her  will';  that  'they 
were  amply  provided  for  without  any  of  her 
money.'  I  am  convinced  that  the  persons  of 
whom  she  was  especially  fond,  and  who 
might  properly  be  called  the  natural  objects 
of  her  bounty,  were  Mrs.  Maries  and  the  nine 
relatives  whom  I  have  enumerated,  namely, 
Mrs.  Wolfe,  Clarence  Pruden,  Henry  H.  Pru- 
den, and  bis  six  children,  Lydia,  Minnie,  Da- 
vid, Harry  Im,  Emma,  and  Gertrude.  Curi- 
ously «tougb  not  a  single  one  of  these  per- 
sons is  objecting  to  the  probate  of  the  will 
and  codicil  now  in  question.  Bow  would 
these  persons  in  whom  Mrs.  Cooper  was  es- 
pecially interested  be  benefited  If  the  will  Is 
set  aside?  If  testatrix  can  be  held  to  have 
died  intestate,  Mrs.  Marks  and  her  daughter 
would  receive  nothing.  Henry  H.  Pruden 
being  of  the  half-blood  would  have  no  inters 
est  In  any  of  the  real  estate,  and  his  share 
of  the  personal  estate  would  probably  prove 
to  be  no  more  valuable,  if  as  valuable,  as  the 
real  estate  devised  to  him  In  the  will  now 
presented  for  probate.  The  six  children  of 
Henry  H.  Pruden,  who  receive  $2,000  in  all, 
under  will  of  1900,  would  receive  absolutely 
nothing,,  as  their  father  Is  still  living.  Mrs. 
Wolfe  might  receive  a  trifle  more,  for,  while 
she  would  receive  less  cash,  she  would  have 
a  small  Interest  in  the  real  estate,  which 
might  a  little  more  than  offset  the  loss  in 
cash.  Clarence  Pruden  would  unquestipnal)- 
ly  be  benefited  If  the  will  abould  be  br<Aen, 
but  he  is  the  only  one  of  those  who  may  be 
considered  the  natural  objects  of  the  bounty 
of  testatrix,  who  would  be  substantially  ben- 
efited. 

"With  regard  to  the  suggestion  of  counsel 
that  this  court  has  power  to  set  aside  that 
part  of  the  will  under  which  the  Axtells  ben- 
efit, and  should  exercise  that  power,  I  will 
state  that,  aside  from  the  fact  that  I  do  not 
believe  that  any  fraud  or  undue  Infiuence  was 
exercised  as  to  any  part  of  the  will  or  codi- 
cil, i  feel  certain  that,  in  no  view  of  this 
case  would  it  be  proper  to  permit  the  partial 
intestacy  that  would  result  from  such  action. 
It  would  be  impossible  to  determine  to  what 
extent  the  specific  legacies,  ana  in  particular 
the  devise  to  Henry  H.  Pruden,  had  been 
tainted  and  Improperly  reduced.  In  Cuth- 
bertson's  Appeal,  97  Pa.  163,  173,  Chief  Jus- 
tice gharswood,  speaking  for  the  Supreme 
Court  of  Pennsylvania,  says:  There  may 
be  a  case  where  the  alleged  undue  Influence 
is  applicable  only  to  a  single  independent 
provision  in  a  will,  and  that  provision  may 
fail,  leaving  the  rest  of  the  will  to  stand.  It 
is  certainly  not  this  case,  where  the  clause 
objected  to  is  a  residue,  and  that  residue 
made  up,  or  largely  increased,  by  alterations 
made,  as  a  Jury  may  conclude,  under  the 
same  influence  for  that  purpose.'  I  do  not 
aonbt  but  that,  in  a  proper  case,  part  of  a 
will  can  be  set  aside  because  of  undue  In- 
ftnence.     This  has  been  froQuently  held  in 


the  Eni^lSh  and  American  courts.  See  A. 
ft  E.  Bncy.  of  Ia,  (2d  Ed.)  voL  29,  p.  10&  So 
far  as  I  am  aware,  the  question  has  never 
been  passed  upon  in  this  state.  See^  bow- 
ever,  the  comment  made  In  Harris  r.  Van- 
derveer's  Ex'r,  21  N.  J.  Eq.  661,  at  page 
576.  If  Mrs.  Cooper's  will  had  been  tainted 
by  fraud  or  undue  influence,  all  of  it  would 
have  to  be  set  aside.  To  my  mind  a  dlrisloa 
of  the  estate  of  testatrix  under  the  statutes 
of  descent  and  distribution  would  be  more 
unnatural  and  inequitable  than  if  made  pur- 
suant to  the  will  and  codicil  in  question. 

"The  removal  from  the  operation  of  the 
bounty  of  testatrix  of  those  in  whom  she 
was  particularly  interested,  on  the  ground 
that  her  provisions  for  them  had  not  been 
sufficiently  ample,  would,  in  efl^ect,  give  the 
bulk  of  her  property  to  relatives  for  whom 
she  did  not  care,  in  whom  she  took  no  in- 
terest and  many  of  whom  she  had  never 
seen,  and  would  work  great  injustice.  It  is 
true  that  by  so  doing  we  would  defeat  ber 
provisions  for  Axtell  and  his  son.  Bat  is 
there  anything  unnatural  in  those  provi- 
sions? Mrs.  Cooper  was  a  very  warm  friend 
of  Axtell  and  his  wife.  She  bad  beconte  ac- 
quainted with  Mrs.  Axtell  in  ISQS,  and  had 
known  her  husband  much  longer.  In  more 
than  25  of  the  numerous  letters  from  Mrs. 
Cooper  to  Axtell  she'  refers  in  affectionate 
terms  to  Mrs.  Axtell.  In  some  of  these  let- 
ters she  expresses  her  appreciation  of  little 
acts  of  kindness  extended  to  her  by  Mrs. 
Axtell.  It  appears  from  the  evidence  of  Dr. 
Lewis  that  Mrs.  Cooper  was  very  fond  of 
Mrs.  Axtell,  and  displayed  great  sympathy 
at  the  time  Mrs.  Axtell  was  threatened  with 
blindness.  Minnie  Pruden  testifies  that  tes- 
tatrix would  frequently  go  and  see  Mrs.  Ax- 
tell. The  letters  also  show  the  high  esteem 
in  which  Mr.  Axtell  was  held.  In  one  of 
them  she  addresses  him  as  'my  very  dearest 
friend.'  They  also  show  that  her  lonely  life 
was  brightened  through  her  association  with 
the  Axtell  family.  Considering  the  relations 
of  Mrs.  Cooper  with  the  Axtells,  the  provi- 
sion for  the  head  of  that  family  can  Iiard- 
ly  be  called  unnatural,  however  we  may 
question  the  wisdom  of  its  bountiful  char- 
acter. It  is  not  unnatural  that  she  should 
have  wished  to  substantially  remember  a 
dear  friend  with  whom,  apparently,  her  busi- 
ness relations  had  always  been  satisfactory, 
and  to  whose  wife  and  family  she  had  be- 
come greatly  attached  by  pleasant  social  in- 
tercourse extending  over  many  years.  The 
only  reason  that  this  court  has  considered 
at  length  the  question  as  to  whether  the  will 
Is  natural  or  unnatural  Is  for  the  purpose 
of  ascertaining  whether  Its  provisions  sprang 
from  the  natural  Impulse  of  the  testatrix 
or  resulted  from  coercion.  Blxcept  from  that 
standpoint,  this  court  Is  not  concerned  in  its 
reasonableness  or  Justice,  as  any  one  liav- 
Ing  mental  capacity,  and  acting  freely  on  his 
own  Initiative,  and  without  coercion,  baa  a 
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rlgbt  to  make  an  unjtwt  will.  The  poetdblllty 
of  eBtabllshlng  the  will  of  1888  on  the  ground 
that  It  was  canceled  through  fraud  or  un- 
due Influence  will  not  be  considered  by  me, 
because  I  feel  certain  It  was  not  so  can- 
celed, and  further  because  the  question  as 
to  Its  cancellation  Is  one  In  which  the  par- 
ties to  this  proceeding  are  not  Interested. 
Not  one  of  the  11  contestants,  and  neither 
of  the  2  proponents,  would  be  In  any  way 
benefited  by  Its  probate. 

"3.  Mrs.  Oooper  was  possessed  of  a  suffi- 
cient Income  and  estate  to  support  her  in 
comfort  She  was  a  woman  of  simple  tastes, 
very  economical  In  her  mode  of  life,  and 
▼ery  thrifty.  She  bad  the  life  use  of  the  In- 
come from  the  estate  of  her  husband,  who 
died  in  about  the  year  1877.  The  evidence 
shows  that  estate  to  have  been  worth  in  the 
neighborhood  of  $29,000.  After  the  death 
of  J.  C.  Youngblood  In  1897,  some  partial  set- 
tlement and  distribution  of  the  James  J. 
Cooper  estate  was  made,  so  that  its  amount 
was  reduced  to  about  $18,000.  It  does  not 
appear  what  amount  of  cash  Mrs.  Cooper  re- 
oeiyed  through  the  settlement  and  distribu- 
tion. Mrs.  Oooper  at  the  time  of  her  death 
had  personal  property,  consisting  principally 
of  bonds  and  mortgages,  which  has  since 
been  inyentoried  at  $21,6912.39.  Tbis  amount 
included  the  value  of  her  furniture  and 
household  goods,  appraised  at  $486.23.  The 
inventoried  value  of  ber  personal  estate  will 
be  considerably  decreased  by  the  expenses 
of  adjtainistration  and  other  charges.  No  evi- 
dence has  been  presented  to  me  In  tills  pro- 
ceeding showing  what  the  Indebtedness  and 
other  charges  against  her  estate  would 
amount  to.  Sbe  owned  a  bouse  and  lot  on 
High  street,  Morrlstown,  worth  $5,600  or 
$6,000,  and  a  vacant  piece  of  land,,  consist- 
ing of  about  25  acTfss,  on  the  north  side  of 
the  Basklngrldge  road  near  Morrlstown, 
What  this  25-acre  piece  is  worth  does  not 
appear.  Testatrix  valued  It  at  $5,000,  but 
that  valuation,  in  view  of  other  evidence,  is 
probably  somewhat  excessive.  Testatrix  kept 
close  track  of  ber  investments.  IQ'  her  let- 
ter to  Rufns  B.  Marks,  dated  May  28,  1900, 
she  Inclosed  a  statement  showing  that  she. 
then  thought  she  was  worth  $13,800  aside 
from  her  real  estate..  Axtell  testifies  that 
two  or  three  years  ago  testatrix  gave  a  thou- 
sand dollar  bond  to  her  niece  Lydla  Pruden. 
Tills  would  seem  to  have  been  a  proper  rec- 
ognition of  the  devoted  service  rendered  to 
ber  by  a  favorite  niece,  who  resided  with  her 
a  good  many  years,  and  whose  fixed  com- 
pensation was  extremely  meager. 

"What  appears  to  have  been  an  advantage- 
ous conversion  of  some  of  her  real  estate 
into  personalty  was  made  in  1902,  when  sbe 
sold  her  land  on  the  South  side  of  the  Bask- 
lngrldge road  to  her  nephew  Harry  Pruden 
for  $5,000,  subject  to  a  mortgage  of  $336a 
In  this  way  sbe  apparently  obtained  $1,640 
cash  available  for  investment,  gtrt  rid  of  a 


mortgage  liabtlity,  and  retained  the  tract  to 
the  north  of  the  Basklngrldge  road  (devised 
to  Henry  H.  Pruden)  free  and  clear  of  all 
mortgage  Incumbrance.  Axtell  states  that 
at  one  time  testatrlk  told  him  she  was  sav- 
ing from  $800  to  $1,000  a  year,  but  it  does 
not  appear  over  what  period  she  believed  she 
was  saving  in  that  manner.  She  apparently 
thought  that  she  had  increased  her  estate 
through  ber  habits  of  economy  and  thrift 
I  am  unable  to  determine  from  the  evidence 
Just  what  Mrs.  Cooper  was  worth  in  1000, 
or  prior  to  that  time.  Her  written  and- oral 
statements  in  that  regard  are  only  competent 
as  they  tend  to  show  us  ber  point  of  view. 
In  that  respect  they  are  extremely  valuable, 
but  they  cannot  as  above  shown,  be  received 
as  substantive  evidence  of  the  facts  stated. 
Enough  has  been  developed  in  this  case  to 
show  that  testatrix  was  a  shrewd,  capable 
manager,  and,  though  very  careful  of  ber 
expenditures,  was  exact  and  Just  in  her  deal- 
ings with  others.  If  she  believed  that  her  es- 
tate was  Increased  through  her  own  care  and 
economical  management  she  may  for  that 
reason  have  felt  that  the  increase  was  pe- 
culiarly ber  own,  and  that  no  one  of  her 
relatives  could  complain  If  she  acted  In  ac- 
cordance with  her  own  wishes  and  judgment 
and  made  Axtell  a  large  beneficiary  under 
her  will.  She  may  also  have  looked  upoa 
that  Increase  as  a  fund  upon  which  sbe  could 
make  heavy  drafts,  in  case  she  was  obliged 
to  live  the  life  of  an  Invalid  for  any  con- 
siderable period  before  her  death.  There 
is  no  doubt  in  my  mind  bat  that  sbe  was 
fully  acquainted  with  the  character  of  her 
property  and  realized  Its  value.  . 

"4.  I  will  next  consider  whether  Mrs.  Coop- 
er fully  understood  the  nature  of  her  wilL 
The  contrition  that  she  did  not  realise  tlie 
effect  of  the  residuary  clatiae,  and  that  she 
really  believed  that  her  brother  Henry  was 
the  principal  recipient  of  ber  bounty,  strikes 
me. as  being  absolutely  withotat  forca  It  is 
claimed  that  tbe>  specific  legacy  of  $500  to 
Axtell  tenfls  to  prove  that  Mrs.  Cooper  did 
not  aiipreclate '  the  value  of  her  estate,  and 
thought  the  residue,  after  the  payment  of 
the  specific  legacies,  would  b6  small.  As  a 
matter  of  tadt,  two  days  after  the  execution 
of  the  will,  in  her  letter  to  Mr.  Marks,  above 
referred'  tov  she  inclosed  a.  list  of  her  se- 
curities, showing  that  she  believed  that  she 
had  a  considerable  estate.  That  letter  cer- 
tainly shows  a  secretive  mind,  aud  it  may 
be  that  she  did  not  object  to  having  Marka 
believe  that  his  wife  would  receive  some  con- 
siderable portion  of '  her  estate.  While  tlie 
letter  shows  a  lack  of  frankness,  it  does  not 
show  that  she  was  ignorant  of  what  she  had 
done  with  her  estate.  I  fed  certain  that  stie 
kneir  tlie  contents  of  bet  will  and  codicil  and 
the .  effect  of  their  provlslona. '  Axtell  say* 
the  will  was  read  over  to  her  in  her  presence 
at  the  time  of  Its  execution.  Wltte,  one  ot 
the  attesting  witnesses  to  the  will,  says  "she 
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said  she  bad  read  orer  the  will  and  knew 
what  was  In  It*  So  far  as  the  codicil  is  con- 
cerned Aztell  says  that  at  the  time  of  Its 
execution  he  read  It  over  to  testatrix.  He 
further  says  that  he  delivered  the  will  to 
her  on  the  day  of  Its  execution,  and  did  not 
see  it  again  until  be  drew  the  codicil,  and 
that  after  the  codicil  was  drawn,  Mr&  Coop- 
er retained  both  will  and  codicil. 
.  "Even  If  the  will  was  In  the  safe  deposit 
box  for  one  year,  as  Is  claimed,  and  I  have 
no  doubt  but  that  such  was  the  fact,  she  had 
equal  control  over  it  with  Axtell.  Axtell's 
statement  that  both  will  and  codicil  were  left 
with  Mrs.  Cooper  at  the  time  the  codicil  was 
executed  is  corroborated  by  other  evidence. 
It  am)ears  that  both  will  and  codicil  were 
In  ber  i)ossesslon  atK>ut  a  year  and  a  half  be- 
fore her  death,  as  she  then  handed  to  Mrs. 
J.  H.  Van  Doren  an  envelope  containing  both 
documents,  and  Mrs.  Van  Doren,  pursuant 
to  instructions  from  testatrix,  immediately 
handed  it  to  her  husband,  the  executor  ap- 
pointed under  the  codicil  to  serve  with  Ax- 
tell. For  the  1%  years  that  the  will  and 
codlcU  were  In  the  custody  of  Mr.  Van  Doren 
tbey  were  of  course  under  the  control  of  tes- 
tatrix, and  could  have  been  canceled  and  re- 
placed at  any  time  without  the  knowledge  or 
consent'  of  Axtell.  The  possession  of  the  will 
and  codicil  by  testatrix,  talien  in  connection 
with  opportunity  to  cancel  them  which  she 
had  over  a  long  period  of  time,  Is  strong 
indication  that  she  was  aware  of  their  con- 
tents. It  has  been  recently  held  in  the  Pre- 
rogative Court  of  this  state  that:  'Where  a 
testatrix,  after  the  execution  of  a  will,  dravm 
according  to  instructions  given  one  who  con- 
veyed them  to  the  draftsman,  has  the  execut- 
ed will  In  her  possession  a  sufficient  length 
of  time,  and  with  the  opportunity  and  ability 
to  acquaint  herself  with  its  contents,  and  she 
then  preserves  it.  It  will  be  conclusively  pre- 
sumed that  the  will  was  prepared  according 
to  her  instructions,  especially  when  it  follow- 
ed her  pronounced  intentions,  and  provides 
for  no  unnatural  disposition  of  her  estate.' 
In  re  Catharine  McLaughlin's  Will,  69  N.  J. 
Bq.  470,  58  Atl.  892.  See,  also.  Brick  v. 
Brick,  44  N.  J.  Elq.  282,  18  Atl.  58,  where  It 
was  held  that,  'if  a  will  Is  shown  to  have 
been  in  a  testatrix's  possession  long  enough 
for  ber  to  read  it,  the  proponent  need  not 
prove  that  any  one  saw  her  read  it,  or  heard 
it  read  to  her,  or  in  her  presence,  because, 
if  she  had.  the  intelligence  and  capacity  to 
read  it  herself,  the  law  will  presume,  if  the 
opportunity  was  afforded  her,  that  she  was 
acquainted  with  its  contents.'  The  existence 
of  the  codicil,  drawn  in  1904,  which  in  ex- 
press terms  confirms  the' will,  tends  to  prove 
that  testatrix  was  well  acquainted  with  the 
provisions  of  tJie  will,  as  she  would  not  have 
been  likely  to  have  made  changes  in  it  with- 
out familiarizing  herself  with  Its  contents. 
Her  statement  to  Minnie  Pmden  that  'she 
bad  made  a  .will  and  remembered  us. .  She 
had  thought  a  good  deal  about  making  her 


will,  and  she  thought  some  people  would  not 
be  satigfled'— also  Indicates  that  she  was 
aware  of  its  contents. 

"5.  The  question  whether  Axtell  has  sus- 
tained the  burden  placed  upon  blm  by  his 
indiscreet  conduct  in  the  matter  of  drawing 
and  attending  to  the  execution  of  the  will 
and  codicil  presented  for  probate  has  been 
answered  by  the  evidence.  He  placed  him- 
self In  a  very  indelicate  and  highly  improp- 
er position,  which  made  it  necessary  for  him 
to  produce  voluminous  testimony  before  this 
court  I  am  satisfied  by  the  documentary 
and  oral  proofs  (without  regard  to  Axtell's 
testimony  and  his  empbatic  statements  that 
he  in  no  way  influenced  testatrix)  that  at  the 
time  the  will  was  drawn,  as  well  as  at  the 
time  the  codicil  was  drawn,  Mrs.  Cooper  bad 
fixed  testamentary  ideas  as  to  the  disposition 
of  her  estate.  She  knew  what  she  wanted, 
gave  her  instructions  to  Axtell,  and  be  fol- 
lowed them.  In  this  respect  this  case  is 
different  from  Famum  v.  Boyd,  above  cited, 
where  the  testatrix  had  'imsettled  testamen- 
tary notions.'  The  Independent  judgments 
required  under  Famum  against  Boyd  has 
also  been  exercised  by  testatrix  in  this  cas& 
All  the  evidence  points  to  that  conclusion. 

"In  particular  it  is  indicated,  by  the  state- 
ments and  actions  of  testatrix  in  regard  to 
the  custody  of  her  will  and  ber  statement  to 
Minnie  Pruden,  above  quoted,  that  she  had 
given  much  thought  to  its  making.  The  rule 
requiring  that  a  person  disposing  of  his 
property  by  will  must  exercise  a  judgmoit 
independent  of  the  confidence  induced  by  Us 
confidential  relationship  with  his  legal  ad- 
viser must  not  be  confused  with  the  rule  re- 
quiring 'proper  independent  advice,'  which 
is  applicable  in  the  case  of  a  person  who 
makes  a  voluntary  deed,  to  take  effect  In  bis 
own  lifetime,  to  one  upon  whom  he  Is  de- 
pendent for  advice.  The  law  guards  with 
peculiar  care  a  person  of  advanced  years 
who,  like  King  Lear,  voluntarily  deprives 
himself  of  his  means  of  support  in  his  old 
age,  but  is  not  so  strict  In  the  case  of  a 
person  giving  away  his  property  by  an  In- 
strument taking  effect  at  his  death,  wboi  be 
no  longer  has  any  use  for  it  himself.  In  tbe 
former  case  it  must  l>e  shown  that  tbe 
donor  had  'proper  independent  advice.'  In 
the  latter  case  it  need  only  be  shown  that 
the  testator  exercised  bis  'independent  Judg- 
ment.' Mrs.  Cooper  has  been  shown  to  have 
displayed  independent  Judgment,  and  to  have 
been  free  from  that  improper  and  undue  tnt- 
fluence  whicb  has  been  defined  to  consist  'in 
the  exercise  of  sufficient  control  over  tbe 
person,  the  validity  of  whose  act  is  brongbt 
in  question  to  destroy  his  free  agency  and 
constrain  him  to  do  what  he  would  not  have 
done  if  such  control  had  not  been  exercised.' 
Bennett  v.  Bennett,  50  N.  J.  Eq.  489,  26  AtL 
67S.  '  Axtell  has  supplemented  tbe  other  evi- 
dence by  repeatedly  and  emphatically  deny- 
ing ever  having  directly  or  indirectly  influ- 
enced Mrs.  Cooper  as  to  the  disposition  of  "her 
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property.  His  testimony  In  this  regard  is 
entitled  to  respect.  Vice  Ordinary  Beed, 
speaking  for  the  PrerogatlTe  Court  in  tbe 
Spark's  Case,  63  N.  J.  Bq.  242,  at  page  249, 
61  AtL  118,  at  page  121,  says :  The  absence 
of  any  influence,  which  can  be  regarded  as 
undue,  must  tn  the  mala,  of  necessity,  be 
proved  by  the  legatee  himself.'  The  testi- 
mony of  the  legatee,  unless  contradicted  by 
some  other  credible  testimony,  or  discredited 
by  Its  improbability,  cannot  be  arbitrarily 
disregarded.'  The  evidence  clearly  shows 
that  the  case  now  before  me  Is  within  the  es- 
tablished mle  laid  down  in  Bennett  v.  Ben- 
nett, above  cited,  that  'every  person  compe- 
tent to  make  a  will  has  a  right  to  the  aid 
of  any  person  he  may  think  proper  to  select, 
when  he  desires  to  put  his  testamentary 
wished  in  form  to  have  legal  efficacy;  and, 
if  he  exercises  this  right  without  Improper 
inflaence  or  control,  though  he  selects  the 
person  be  intends  to  make  his  principal  bene- 
'fidary,  that  fact.  In  the  absence  of  evidence 
showing  an  abuse  of  confidence,  constitutes 
no  reason  why  probate  should  be  denied  to  his 
will.'  The  proofs  "produced  before  me  stand 
nncontradlcted  by  any  evidence  produced  by 
the  contestants.  It  has  been  shown  to  my 
satisfaction  that  Axtell  did  not  abuse  the 
confidence  of  testatrix.  The  contention  that 
he  should,  under  the  circumstances,  have  re- 
fused to  accept  her  bounty  is  a  question  of 
ethics  with  which  this  court  is  not  con- 
cerned. 

"I  am  folly  convinced  that  the  will  and 
codlcQ  in  question  are  untainted  by  fraud  or 
nndae  Influence.  They  represent  the  testa- 
mentary wishes  of  a  woman  of  good  mental 
capacity,  acting  free  from  all  moral  and 
physical  coercion,  and  have  been  drawn 
strictly  In  accordance  with  her  directions. 
Her  wishes  must  control  this  court  An  or- 
der will  be  made  admitting  them  to  probate 
as  tbe  last  will  and  testament  of  Esther  J. 
CJooper." 

Yreeland,  King,  Wilson  ft  Llndabnry,  for 
appellants  Harrison,  HufT,  andOuerin.  John 
M.  Mills,  for  appellants  Pmden,  Brlant,  Man- 
drldge,  Groendyke,  Slmonson,  and  Mullen. 
Wlllard  W.  Catler,  for  respondent  executors. 
Charlton  A.  Reed,  guardian  ad  litem,  pro  se. 

PITNBT,  Ordinary.  Counsel  for  the  ap- 
pellants do  not  controvert  the  principles  of 
law  adopted  by  the  court  below  as  applicable 
to  tbe  case.  The  contention  Is  that  the  learn- 
ed judge  erred  in  bis  conclusions  of  fSct 
My  examination  of  the  case  convinces  me 
that  those  conclusions  are  fully  supported 
by  the  evidence,  and  that  the  respondent  Ax- 
tell  fairly  sustained  the  burden  of  showing 
that  tbe  will  was  the  product,  not  of  undue 
influence,  but  of  the  free  and  Independent 
Judgment  of  tbe  testatrix. 

The  decree  under  review  win  be  affirmed. 


(17  N.  J.  I*  «) 
HIIiL,  to  Use  of  FBBRIS.  ▼.  ADAMS  BX- 
PRESS  CO. 

(Supreme  Court  of  New  Jersey.    Dec.  22, 
1908.) 

L  Ckbtiobabi  ({  S4*)— Retubn. 

A  transcript  of  the  stenographic  report  of 
the  proceedings  and  testimony,  certified  by  the 
judge  of  the  district  court  under  chapter  188, 
p.  250,  of  the  Laws  of  1905,  although  not  trans- 
mitted to  the  cleik  of  tbe  Supreme  Court  with- 
in 15  days  by  the  party  sning  oat  a  writ  of  cer- 
tioiari,  may  be  treated  as  part  of  the  retnm 
to  such  writ  Tvhen  the  defendant  in  certiorari 
has  made  no  objection  to  such  state  of  the  case 
under  the  thirty-second  rule  of  this  conrt,  and 
no  preliminary  motion  to  strike  ont  snch  part  of 
the  return  has  been  made. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Dec  Dig.  f  64.*] 

2.  Cabbiebs  (§  113*)— Cabbiaok  ov  Ooon»- 

ExPBEss  Companies— LiABiLrrv. 

A  box  to  be  shipped  by  Adams  Elxpreaa 
Company  to  Ireland  was  called  for  at  the  resi- 
dence of  the  shipper  by  a  driver  of  a  local  trans- 
fer company  and  delivered  by  him  to  the  express 
company  with  a  prepayment  of  the  charges, 
nothing  being  asked  or  said  as  to  valuation. 
The  receipt  that  was  handed  to  tbe  driver  of  the 
transfer  company  by  the  express  company  was 
delivered  by  him  to  the  shipper  two  days  later, 
at  which  time  the  box,  while  in  the  possession 
of  the  express  company,  had  already  been  de- 
stroyed by  fire.  In  an  action  brought  by  the 
shipper  against  the  express  company  for  the 
value  of  the  box: 

Held,  that  a  motion  to  nonsnit  was  properly 
denied,  and  that  a  request  that  the  plaintiff's 
recovery  be  limited  to  $5(X  parsnant  to  a  pro- 
vision in  the  express  receipt,  was  properly  re- 
fused. 

[Ed.    Note.— For   other  eases,   see   Oarrieis, 
Dec.  Dig.  I  113.*] 
S.  Oabbikbs  (I  ISO*)— LnnTATiON  or  Liabii,- 

.ITT— EXFBKSS  COICFANIKS— AOXar  OF  SHIP> 
PKB. 

Where  a  shipper  employs  a  common  cai^ 
rier  (In  this  case  the  Union  Transfer  Company) 
to  carry  goods  to  an  express  office  (in  this  case 
Adams  depress  Company)  for  shipment,  the 
driver  of  the  wagon  of  the  local  carrier  who  de- 
livers the  goods  to  the  express  company  is  not 
a  servant  or  agent  of  tbe  shipper  with  whom 
the  express  company  may  make  a  qiecial  oon- 
tiact  binding  the  shipper,  in  the  event  of  loaa^ 
to  a  limitation  of  sucn  carrier's  common-law  lia- 
bility. 

[Ed.  Note. — For  other  cases,  see  Oarrieisi 
Ont  Dig.  I  815;   Dec.  Dig.  {  180.*] 

4.  EVIDENCB  (S  -244*)— DXOLABATiaRS  — DlO* 
I.AKATI0NS  BT  AOKNT. 

Where  the  adjostment  of  a  clidm  of  loss 
against  an  express  company  was  referred  by  Its 
main  oflice  In  New  York  to  the  general  manager 
of  Its  Philadelphia  oflice,  who  took  the  matter 
up  with  a  representative  of  the  plaintiff,  the  rel- 
evant declarations  made  by  snch  general  man- 
ager in  the  course  of  such  negotiations  and  ger- 
mane to  the  matter  in  hand  are  admissible  In 
evidence  against  tbe  express  company  in  an  ac- 
tion between  the  same  parties  growing  out  of 
tlie  same  tmnsaction. 

[Ed.  Note.— For  other  cases,  see  Evidence 
Cent.  Dig.  ||  91S-936;    Dec.  Dig.  |  244.*] 

(Syllabus  by  tbe  (TonrtJ 

Certiorari  to  District  Court  of  (Camden. 

Action  in  the  district  court  of  the  city  ct 
Camden  by  Frank  Hill  to  the  use  of  Mary 
A.  Ferris,  against  the  Adams  Express  Com- 


•For  other  easss  ms  same  topio  and  laotloa  NUMBER  la  Dec.  *  Am.  Diss.  U07  to  data,  *  Reportsr  IndSKW 
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pany.    Judgment  for  plalntlfF,  and  defendant 
sued  oat  a  oerttorarl  to  review  the  same. 
Affirmed* 
See,  also,  74  N.  J.  Law,  838,  68  AU.  94. : 
Argned  June  term,   1908,   before  GARRI- 
SON, SWAYZE.  and  PARKER,  JJ. 

Gasklil  &  Gaskill,  for  .proaecator.  Josepii 
Beck  Tyler,  for  defendant 

GARRISON,  J.  TblB  writ  of  cerUorari 
brings  up  a  judgment  of  the  district  court 
of  the  city  of  Camden. 

A  preliminary  question  is  whether  there 
Is  any  return  to  this  writ  upon  which  the 
prosecutor  may  rely  In  support  of  his  rea- 
sons for  reversal.  The  return,  apart  from 
the  judgment  record,  consists  of  k  transcript 
of  the  Btent>grapbic  report  of  the  proceedings 
and  testimony  certified  by  the  judge  of  the 
district  court  pursuant  to  chapter  138,  p.  259, 
of  the  Laws  of  1905.  This  act  requires  that 
such  certified  transcript  "shall  be  transmitted 
by  the  party  suing  out  the  writ  of  certiorari 
to  the  clerk  of  the  Supreme  Court  within 
fifteen  days  from  the  rendition  of  the  Judg- 
ment" , 

In  the  present  case  this  was  not  done,  and 
connsel  for  the  defendant  In  certiorari  con- 
tends that  such  transcript  should  on  this  ac- 
count be  rejected.  Rule  32  of  this  court  how- 
ever, provides  that  a  state  of  the  case  not 
objected  to  within  five  days  after  Its  service 
shall  be  deemed  to  be  complete.  We  shall 
therefore  take  the  statutory  return  In  this 
case  In  so  far  as  It  bears  upon  the  legal  mer-- 
Its,  without  conslderingT certain  questions  con- 
cerning It  that  would  have  arisen  if  tlm^y 
objection  had  been  Interposed  or  a  prelim- 
inary motion  to  strike  out  such'  return  l)ad 
been  made. 

We  are  thus  brought  to  tbe  merits  of  the 
present  controversy. 

The  plalntifC's  actl<m  was  brought  in  the 
district  court  to  recover  damages  for  the  loss 
of  a  box  delivered  to  the  Union  Transfer 
Company  to  be  carried  to  the  defendant's 
local  ofiSce  for  shipment  by  express  to  Ire- 
land. The  case,  which  was  tried  without  a 
jury,  resulted  in  a  judgment  for  the  plaintiff 
for  $300. 

The  prosecutor's  flr6t  reason  for  reversal 
Is  that  a  motion  to  nonsuit  made  at  the  close 
of  the  case  should  have  been  granted.  (The 
defendant  offered  no  testimony.) 

Upon  the  review  of  the  ruling  of  the  trial 
court  upon  this  motion,  the  plaintiff's  case 
was  that  on  March  25y  1904,  she  engaged 
the  Union  Transfer  Company  to  take  a  box 
from  her  residence  in  Camden  to  the  local 
oflicft  of  the  Adams  Express  Company  for 
shipment  by  that  company  to  Ireland ;  that 
a  driver  of  one  of  the  wagons  of  the  transfer 
company  called  at  the  house  of  Miss  Ferris 
(the  owner  of  the  box  and  the  substantial 
plaintiff),  and  there  got  the  box  and  earned 
it  to  the  office  of  the  transfer  company,  where 
It  was  marked  with  an  address  given  by 
Miss  Verris,  after  which  the  same  driver 


delivered  the  box  to  the  defendant  at  Its  local 
office  In  Camden,  prepaying  the  express 
charge  demanded,  and  receiving  a  receipt 
which  be  took  to  the  ofllce  of  the  transfer 
company,  where  he  was  told  to  deliver  it  to 
Miss  Ferris,  which  he  did  two  days  later, 
at  which  time  the  box  bad  already  been  de- 
stroyed by  a  fire  that  occurred  at  the  ter- 
minal ofBce  of  the  defendant  at  New  York 
or  Hoboken.  At  no  time  was  anything  asked 
or  said  by  any  one  as  to  the  value  of  the 
box. 

The  mere  statement  of  the  plaintiff's  case 
makes  It  too  clear  for  argument  that  the  mo- 
tion to  nonsuit  could  not  have  been  granted. 

The  next  reason  for  reversal  Is  the  refusal 
of  the  district  court  to  limit  the  plaintiff's 
recovery  to  the  sum  of  |50.  This  reason  is 
founded  upon  a  clause  in  the  express  receipt 
handed  by  the  defendant  to  the  driver  of 
the  transfer  company  which  stated  that  the 
rate  charged  was  based  upon  "a  valuation 
of  not  exceeding  fifty  dollars  unless  a  great- 
er value  is  declared,"  and  that  "the  shipper 
agrees  that  the  value  of  said  proi>erty  Is  not 
more  than  fifty  dollars  unless  a  greater  value 
Is  stated  herein  and  the  company  shall  not 
be  liable  In  any  event  for  more  than  the  value 
so  stated  nor  for  more  than  fifty  dollars  If 
no  value  is  stated  herein." 

That  a  carrier  may  thus  limit  its  common- 
law  liability  by  a  special  contract  with  the 
shipper  Is  established  in  this  state,  with  the 
proviso  that  the  burden  of  proving  that  the 
shipper  actually  made  such  a  contract  is 
on  the  carrier.  Russell  v,  Erie  R.  R.  Co.,  70 
N.  J.  Law,  808,  59  Atl.  150,  67  L.  R.  A.  433. 

The  validity  of  such  contracts  does  not  rest 
upon  the  right  of  the  carrier  to  bargain  for 
an  exemption  from  the  results  of  its  own 
negligence,  hut  upon  its  right  to  stipulate 
with  the  shipper  as  to  the  value  of  the  lat- 
ter's  proi>erty,  and  to  predicate  upon  such 
valuation  both  the  rate  of  carriage  to  be 
charged  the  shipper  and  the  amount  of  the 
carrier's  liability  In  the  event  of  loss.  Atkin- 
son V.  N.  T.  Trahsfer  Ca  (N.  J,  Jane  Term, 
1908)  71  Atl.  27a 

This  case  also  decided  that  where  the  Ship- 
per knows  that  the  rate  he  is  being  charged 
is  based  upon  an  undervalnation  of  bis  prop- 
erty his  Silence  Is  tantamount  to  his  assent 
that  such  valuation  shall  be  the  amount  for 
which  the  carrier  shall  be  liable  In  the  event 
of  loss.  In  order  to  determine  whether  a  giv- 
en case  comes  within  this  rule,  the  crucial 
question  Is:  When  may  the  shipper  be  said 
to  know  that  the  rate  that  he  Is  being  charg- 
ed is  based  upon  an  undervaluation  of  his 
property?  This  question,  being  one  of  fact 
is  from  its  nature  incapable  of  being  answer- 
ed by  any  mere  formula ;  each  case  must  In  a 
measure  rest  upon  Its  own  circumstances. 
There  is,  however,  in  a  very  large  proportion 
of  cases  a  matter  in  limine  that  Is  of  prime 
importance  In  the  solution  of  this  question, 
viz.,  whether  the  delivery  to  the  shipper  of  a 
partly  written  and  partly  printed  receipt  or 
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Toucher  which  contains  the  terws  ot  »  BpeclcLI 
contract  based  upon  a  valuation  placed  on 
Buch  property  in  such  receipt  becomes  In  the 
event  of  loss  an  executed  contract  by  which 
the  shipper  Is  bound  \t  he  received  such  docu- 
ment without  Indicating  his  Assent  to  this 
feature  of  It  Speaking  of  such  Instruments, 
Gummere,  O.  3.,  In  the  case  last  cited,  which 
was  a  Court  of  Brrora  decision,  said:  "It  Is 
Insisted  on  behalf  of  the  plaintiff  in  error 
that  Mrs.  Atkinson  by  receiving  thfi  bill  of 
lading  became  bound  by  Its  provisions;  that 
the  mere  acceptance  of  this  paper  without 
any  indication  of  dissent  from  its  terms 
bound  hat  as  fully  as  if  she  bad  expressly 
assented  to  them,  and  that  she  could  not 
afterward  deprive  the  plaintiff  in  error  of 
the  protection  of  Its  provisions  by  asserting 
tliat  she  was  Ignorant  of  Its  contents.  We 
are  not  required  to  pass  upon  the  soundness 
of  this  proposition." 

The  question  was  therefore  not  decided  in 
the  case  from  wlilch  we  have  quoted.  The 
same  court,  however,  in  Hayes  v.  Adams 
Express  Company,  74  N.  J.  Law,  537,  65  Atl. 
1044,  speaking  through  Mr.  Justice  (now 
Chancellor)  Pitney,  had  already  decided  that 
"mere  knowledge  by  a  shipper  that  a  car- 
rier's rates  are  based  upon  the  value  of  the 
goods  shipped  will  not  lessen  the  liability  of 
the  carrier  to  answer  for  the  value  of  the 
goods  in  the  absence  of  the  shipper's  assent 
to  such  a  restriction." 

It  will  be  observed  that  the  decision  was 
not  tliat  such  result  might  not  follow,  the 
shipper's  knowledge  that  the  rate  he  was 
being  charged  was  ba^ed  upon  a  valuation 
Stated  in  a  receipt  that  was  delivered  to  him. 

There  is  therefor'e  no  conflict  between  the 
two  decisions,  although  neither  of  them  pass- 
ed upon  the  question  we  have  propounded, 
which  now  calls  for  our  decision  only  In  case 
the  driver  of  the  transfer  company  had  au- 
thority from  Miss  Ferris  to  give  or  to  with- 
hold her  assent  to  the  valuation  placed  upon 
her  property  in  the  receipt  thKt  was  banded 
to  such  driver  when  he  delivered  lier  box 
to  the  express  company. 

If  the  driver  had  such  authority  from  the 
shipper,  it  must  have  arisen  as  a  fiction  of 
law  from  the  mere. fact  of  her  employment  of 
the  transfer  company  to  deliver  her  box  to 
the  express  company,  and  to  prepay  the 
charges  demanded,  for  she  did  nothing  else 
to  constitute  the  servant  of  the  transfer  com- 
pany her  special  agent  Such  fiction,  how- 
ever, by  which  the  servant  of  a  common  car- 
rier (in  this  case  the  transfer  company)  is  by 
mere  operation  of  law  transferred .  to  the 
•ervlce  of  whomsoever  contracts ,  with  such 
carrier,  not  only  does  violence  to  all  our  pre- 
conceived notions  touching  thQ  relation  of 
master  and  servant,  but  seems  to  lead  to  the 
absurd  result  that  one  who  thus  contracts 
forfeits  thereby  all  right  of  recovery  against 
such  common  carrier  for  losses  'arising  out 
of  the  negligence  of  one  of  Its  servants,  for 
by  force  of  the  fiction  In  question  such  serv- 


ant of  the  carrier  becomes  pro  hac  vice  tlw 
servant  of  the  carrier's  customer,  and  no  ona 
can  recover  damages  for  a  loss  occasioned  by 
the  negligence  of  his  own  servant 

But  not  only  is  the  fiction  in  question  thus 
out  of  harmony  with  the  general  law  of  mas- 
ter and  servant  it  also  runs  counter  to  more 
than  one  of  the  established  doctrines  respect- 
ing ttiat  relationship  such,  for  instance,  as 
the  Independent  contractor  doctrine,  under 
which  agency  cannot  be  traced  through  aa 
independent  actor;  and  the  fellow  servant 
doctrine,  under  which  the  relation  of  master 
and  servant  cannot  be  changed  without  the 
consent  of  the  servant  It  is  also  repugnant 
to  the  doctrine  upon  which  the  courts  of  this 
state  based  their  repudiation  of  the  rule  laid 
down  in  Thorogood  v.  Bryan.  Inasmuch  aa 
Thorogood  v.  Bryan  concerned  the  imputation 
of  negligence,  the  grounds  of  its  repudiation 
may  seem  to  be  lacking  in  application  to 
the  question  of  the  Imputation  of  agency;  but 
identity  of  principle  is  of  moite  importance 
than  mere  analogy,  and  In  principle  the  two 
classes  of  cases  are  not  only  similar^  but  tlie 
principle  Involved  is  even  more  appropriate 
to  cases  of  contract  than  to  those  where  con- 
duct merely  is  concerned. 

This  will  appear  from  a  statement  of  the 
case  cited  and  of  the  grounds  of  Its  repttdia- 
tion.  Thorogood  v.  Bryan,  8  Man.,  Qr.  & 
Scott  116,  had  held  that  where  the  negli- 
gence of  the'drl\rer  of  an  omnibus  contributed 
to  a  conision  with  another  vehicle  by  which 
a  passenger  In  the  omnibus  was  killed,  the 
representative  of  such  deceased  passenger 
boiild  not  recover  from  the  proprietor  of  sudi 
other  vehicle  datnages  for  its  negligent  mai^ 
agement  for  the  reason  that  the  driver  of  the 
omnibus  was  so  idfehtified  with  tM  passenger 
he  was  carrying  as  to  be  in  legal  effect  bis 
servant  By  fotce  of  tMs  doctrine  the  -negli* 
gence  of  the  driver  of  the  omnibus  was  iminit'' 
ed  as  contributory  negligence  to  his  fictional 
master,  to  wit,  bis  passenger. 

This  doctrine  was  emphatically  repudiated 
In  otir  Supreme  Coart  in  Bennett '▼.  New 
Jersey  B.  R.  &  T.  Co.,  86  N.  J.  Law,  22S,  18 
Am.  Rep.  435,  and  in  the  Cotirt  of  Errors  and 
Appeals  in  N.  T.  I*  B.  &  W.  R.  B.  Co.  v. 
Stelnbrenner,  47  N.  J.  Law,  161,  54'  Am.  Rep. 
126,  in  opinions  demonstrating  Its  inconsist- 
ency with  established  principles  of  law,  whlcta 
are  of  equal  cogency  upon  the  question  we 
are  now  considering.  The  same  result  was 
reached  in  the  Supreme  Court  of  the  United 
States  in  Llttie  v.  Hackett  116  U.  S.  366,  6 
Sup.  Ct  391,  29  L.  Ed.  652,  in  which  Mr. 
Justice  Field  characterized  the  opinlcms  de- 
livered by]  Chief  Justice  Beasley  and  Mr. 
Justice  Depue  in  the  two  New  Jersey  cases 
as  "of  marked  ability  and  learning."  The 
fact  is  that  Thorogood  v.  Bryan  has  been 
quite  generally  discredited  both  in  this  coun- 
try and  in  England,  and  in  all  the  courts  in 
which  it  has  been  repudiated  stress  has  been 
laid  upon  the  passenger's  lack  of  control  over 
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the  ilrirer  as  tbe  teat  to  be  applied  in  such 
cases. 

Upon  principle  I  am  unable  to  distinguish 
between  a  passenger's  lack  of  control  over 
the  driver  of  a  conveyance  in  which  he  is 
riding  and  the  cnstoiner'B  lads  of  amtrol 
over  the  driver  of  a  transfer  vragon  in  which 
his  property  is  being  carried. 

In  point  of  law  their  impotence  is  the  same, 
while  In  point  of  ftict  snch  Impotence  is  great- 
er in  the  latter  case  than  In  the  former ;  for 
the  pass^ger  being  present  may  and  often 
does  exert  some  Influence  over  the  conduct  of 
tbe  driver  of  tlie  conveyance,  but  in  tbe 
case  of  the  transportation  of  goods  the  own- 
er does  not  accompany  his  property,  and 
hence  has  no  opportunity  whatever  to  exer- 
cise the  slightest  control  over  the  carrier's 
servant  Obviously  the  rule  of  our  cases  for- 
bids tbe  imputation  of  agency  in  cases  such 
as  that  now  before  us. 

I  am  aware  that  there  Is  a  line  of  ded- 
Bions,  whose  soundness  need  not  now  be  ques- 
tioned, of  which  Nelson  v.  H.  R.  R.  R.  Co.,  48 
N.  T.  488,  mjoy  be  taken  as  the  type,  which 
hold  that  the  agreement  or  arrangement  be- 
tween two  persons  touching  tbe  shipment  of 
goods  may  be  such  that  the  owner  of  the 
goods  Is  bound  by  the  terms  of  their  ship- 
ment if  assented  to  on  his  behalf  by  the 
servant  of  his  agent  or  representative.  And 
inasmuch  as  this  doctrine  was  referred  to 
arguendo  by  Judge  Vroom  in  his  opinion  in 
the  Russell  Case,  it  may  be  well  to  point  out 
that  the  decision  of  that  case  was  placed 
solely  upon  the  narrow  point  that  the  servant 
of  the  shipper's  agent  carried  to  the  shipping 
ofSce  a  completely  made  out  shipping  order 
that  deflnitively  marked  the  limits  of  his 
authority,  hence  the  question  as  to  what  bis 
authOTlty  would  have  been  but  for  such  limi- 
tation was  not  a  matter  of  decision  in  that 
case. 

Assuming,  however,  the  correctness  of  the 
decisions  referred  to,  they  are  clearly  dis- 
tinguishable from  the  present  case,  not  only 
by  reason  of  the  wide  difference  that  exists 
between  instructions,  given  to  a  personal  agent 
to  cause  goods  to  be  shipped  and  the  mere 
employment  of  a  common  carrier  to  carry 
goftds  to  a  shipping  oSice,  but  also,  and  more 
fundamentally,  because  of  the  legal  distinc- 
tion between  acting  through  another  person 
In  the  performance  of  an  act  and  contracting 
with  such  other  person  for  the  performance 
of  such  act.  This  distinction,  which  lies  at 
the  foundation  of  the  independent  contractor 
doctrine,  Is  too  radical  to  be  overlooked  when 
considering  the  underlying  principle  of  these 
cases,  which  is  that  the  relation  between  the 
parties  or  their  business  custom  raises  a 
presumption  of  agency  that  Includes  the  right 
to  declare  the  value  of  the  goods  or  to  as- 
sent to  a  valuation  placed  on  them  by  the 
carrier,  which  are  correlative  powers,  nei- 
ther of  which  will  without  proof  be  presum- 
ed in  a  case  such  as  the  present,  where  the 
diarges  demanded  by  the  carrier  were  paid 


by  one  who  was  himself  tbe  mere  driver  of 
teams  for  another  common  carrier. 

There  Is  nothing,  therefore,  in  the  ded- 
sions  we  have  spoken  of  that  militates  against 
the  conclusion  we  have  reached,  which  is 
that  the  driver  of  the  transfer  company  In 
the  present  case  had  no  authority  from  Miss 
Ferris  to  make  for  her  a  special  contract 
with  the  express  company  by  which  the  lia- 
bility of  the  latter  should  be  limited  in  the 
event  of  loss.  Having  reached  this  conclu- 
sion, the  question  whether  the  driver  liad  by 
his  silence  assented  to  the  terms  of  the  re- 
ceipt that  was  handed  to  him  does  not  call 
for  decision.  The  reason  under  considera- 
tion, therefore,  does  not  lead  to  the  reversal 
of  the  judgment  brought  up  by  this  writ  of 
certiorari. 

The  only  other  reason  urged  for  reversal 
is  that  the  authority  of  A.  J.  Town  as  general 
agent  of  the  defendant  in  Philadelphia  to 
bind  the  defendant  by  his  declarations  was 
not  established.  This  was  the  chief  defect 
upon  a  previous  trial  of  this  cause,  as  ap- 
pears from  the  opinion  of  Mr.  Justice  Pitney 
In  Hill  V.  Adams  Express  Company,  74  N.  J. 
Law,  338,  68  Atl.  94.  An  examination  of  the 
testimony  given  at  the  present  trial'  satisfies 
us  that  the  deficiency  of  proof  thus  pointfed 
out  was  fully  supplied  by  competent  evidence. 
That  evidence  was  that  W.  S.  Scull,  acting 
for  the  plaintiff  in  the  asseriiion  of  her  claim, 
went  to  the  office  of  the  defendant  In  Cam- 
den, where  he  was  referred  to  the  general 
office  of  the  defendant  In  New  York  City, 
which  he  visited  a  number  of  times,  until 
finally  at  his  request  the  matter  was  referred 
to  the  Philadelphia  office,  from  which  latter 
office  Mr.  Scull  soon  after  received  a  letter, 
signed  "A.  J.  Town,"  which  stated  on  its 
letter  head  that  A.  J.  Town  was  the  general 
manager  of  the  defendant  In  Philadelphia,  ' 
and  In  its  body  showed  that  the  matter  under 
consideration  In  New  Tork  had  been  by  cor- 
respondence communicated  to  the  PhUadd- 
phia  office.  Thereupon  Mr.  Town,  in  pur- 
suance to  such  communication,  took  up  with 
Mr.  Scull  tbe  adjustment  of  Miss  Ferris' 
claim,  in  the  course  of  which  the  former 
made  certain  statements  relative  to  the  mat- 
ter in  hand,  to  whose  admission  in  evidence 
the  defendant  objected  at  the  trial.  We  think 
that  the  authority  of  Mr.  Town  to  represent 
the  defendant  was  clearly  inferable  from  the 
proofs,  and  that  the  statements  ascribed  to 
him  were  germane  to  the  matter  that  had 
been  referred  to  blm  by  the  defendant,  and 
hence  relevant  and  admissible  in  a  suit 
against'  It  growing  out  of  the  same  transac- 
tion. 

The  case  for  the  plaintiff  is  much  stronger 
than  it  was  in  Agricultural  Insurance  Co.  v. 
Potts,  55  N.  J.  Law,  158,  26  Atl.  27,  537, 
39  Am.  St  Rep. -637,  and  in  Smith  v.  D.  & 
A.  T.  &  T.  Co.,  64  N.  J.  Bq.  770,  53  Atl.  818, 
and  presents  the  exact  antithesis  of  Huebner 
V.  Erie  R.  R.  Co.,  69  N.  J.  Law,  327,  55  AO. 
273,  all  of  which  cases  were  in  the  Court  of 
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Brrors  and  Appeals.  In  the  same  court,  tn 
King  V.  AUantic  City  Gas  &  Water  Co.,  70 
N.  J.  Law,  670,  68  Ati.  315,  It  was  said  by 
way  of  Illustration  that  "our  cases  show  that 
where  one  authorbses  another  to  speak  for 
him  be  may  be  confronted  by  testimony  as 
to  what  bis  represeutatlTe  said  within  the 
scope  of  his  authority."  That  Is  the  precise 
situation  here.  Town's  authorization  to  dis- 
cuss the  plaintiff's  claim  with  Seull  as  her 
representative  carried  with  It  the  making  of 
such  statements  and  explanations  from  the 
defoidant's  standpoint  as  were  go'mane  ei- 
ther to  the  denial  or  the  adjustment  of  her 
claim ;  in  fine,  was  essentially  an  authority 
to  speak  for  the  defendant  In  the  premises. 
Hence  declarations  made  within  the  scope 
of  such  authority  were  properly  admitted  In 
evidence  In  a  trial  against  the  defendant 
growing  out  of  the  same  subject-matter. 

Finding  In  none  of  the  reasons  filed  by  the 
prosecutor  any  ground  for  reversal,  the  Ju^- 
ment  of  the  district  court  Is  aflOrmied. 


(74  N.  J.  B.  824) 

KING  V.  KING. 

(Oonrt  of  Brxors  and  Appeals  of  New  Jersey. 

Dec.  23, 190&) 

1.  I>iTOB0B  (I  62*>— "DomeiiiB"  or  P1.AIK- 
Tzrr. 

A  wife  who  had  been  deserted  by  her  hus- 
band came  from  the  state  of  New  York  into 
New  Jeisev  in  October,  1904,  and  filed  her  pe- 
tition for  divorce  here  on  October  9,  1007.  She 
first  resided  at  different  plaqea  here  foi  the  pur- 
pose of  finding  an  inexpensive  place  to  live,  and 
finally:  but  not  two  years  before  filing  her  peti- 
tion, fixed  her  residence  permanently  at  Aabury 
Park.  Her  intention  when  she  first  came  into 
New  Jersey,  and  thereafter  continued,  was  to 
make  her  futare  home  in  this  state.  Held,  that 
her  residence  In  this  state  from  the  beginning, 
coupled  with  her  intention  to  remain  here,  gave 
her  a  domicile  in  New  Jersey  within  the  mean- 
ing of  the  divorce  act  (P.  I*  1902,  p.  503).  which 
requires  a  two  years'  residence  here  during  the 
time  for  which  the  desertion  continued,  and  a 
residence  continued  down  to  the  filling  of  the  pe- 
tition. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  |  220;   Dec.  Dig.  i  62.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2168-2179 ;   vol.  8,  pp.  7641,  7642.] 

2.  DtvoBCB  (8  62*)— "Residbhoe." 

The  word  "residence"  employed  In  the  di- 
vorce statute  means  "domicile. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Dec. 
Dig.  f  62.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6151-6161 ;    vol.  8,  p.  7788.] 

(Syllabus  by  the  Conrt) 

Appeal  from  Court  of  Chancery. 

Action  by  Florence  Maude  King  against 
Charles  Sanford  King  for  divorce.  Judgment 
for  defendant,  and  plaintiff  appeals.  Re- 
versed. 

Franklin  W.  Fort,  for  appellant 

REED,  J.  This  Is  an  ex  parte  proceeding 
to  secure  a  divorce  on  the  ground  of  deser- 


tion. On  the  coming  In  of  the  report  of  the 
master  advising  a  decree  In  favor  of  the  p»- 
tltioner,  the  Court  of  Chancery  dismissed  the 
petition.  The  groDhd  of  this  dismissal  was 
that  there  was  not  sufficient  evidence  that 
the  petKloner  had  acquired  a  residence  In 
this  state  for  two  years  before  her  petition 
was  filed ;  that  her  declaration  that  she  in- 
tended to  reside  In  this  state  was  not  accom- 
panied with  the  selection  of  any  place  which 
she  adopted  as  a  residence  animo  manendi; 
that  she  went  from  place  to  place  within 
the  state  and  selected  no  one  place  as  a  resi- 
dence until  after  the  two  years  began  to  run. 

The  petition  was  filed  on  October  9,  1907. 
The  petitioner  came  from  New  York  state, 
where  her  husband  had  deserted  her,  to  New 
Jersey  about  October  1«  1904.  She  first  went 
to  Newark  for  a  few  weeks,  then  to  Mont- 
dalr  until  June,  then  to  Europe  until  Octo- 
ber, 1006,  then  to  Lakewood  for  three  or  four 
months,  then  to  Newark  again,  and  after- 
ward to  Montclair.  So  she  moved  from  place 
to  place,  remaining  for  different  periods,  un- 
til she  established  a  residence  at  Asbury 
Park.  The  evidence  convinces  us. that  she 
left  New  York  with  no  intention  of  returning. 
It  clearly  convinces  us  that  she  came  to  New 
Jersey  with  the  intention  of  making  this 
state  her  home.  In  respect  to  her  migrations 
after  coming  here,  she  says:  "I  have  gone 
from  place  to  place  In  New  Jersey  for  the 
purpose  of  seeing  which  place  I  would  like 
beet  before  establishing  a  permanent  home, 
I  found  It  too  expensive  at  Lakewood  and  it 
Montclair,  and  I  found  Newark  and  Asbury 
Park  cheaper." 

The  jurisdictional  fact  to  be  established  In 
suits  for  divorce  brought  for  desertion  is  that 
one  of  the  parties  shall  have  been  a  resident 
of  this  state  during  two  years  of  the  time  for 
which  the  desertion  shall  have  continued,  and 
that  such  residence  shall  have  continued  un- 
til the  filing  of  the  bill  or  petition.  P.  L. 
1902,  p.  503.  It  is  setUed  that  the  word 
"residence"  employed  In  the  statute  means 
domicile,  and  that  to  confer  jurisdiction  upon 
the  courts  of  this  state  It  Is  essential  that 
one  of  the  parties  shall  have  been  domiciled 
In  this  state  for  the  statutory  period.  Mc- 
Shane  r.  McShane,  45  N.  J.  Eq.  342,  19  Atl. 
465.  Domicile,  of  course,  means  a  residence 
In  New  Jersey,  coupled  with  an  intention 
to  remain  In  New  Jersey.  It  Is  undented 
that,  with  the  exception  of  a  three  months' 
absence  In  Europe,  the  petitioner  was  physic- 
ally present  in  this  state  for  about  thre* 
years  before  filing  her  petition.  As  already 
observed,  the  testimony  leaves  no  doubt  in 
our  minds  that  she  lived  here  with  the  inten- 
tion of  making  her  home  In  this  state. 

TTie  view  which  led  to  the  dismissal  of  the 
petition  was  obviously  this:  That  while  the 
petitioner  was  a  resident  here,  and  Intended 
to  remain  within  the  state,  she  nevertheless 
had  no  fixed  intention  of  permanently  re- 
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malnlng  In  any  one  of  the  places  In  which  she 
resided,  until  she  Anally  removed  to  Asbnry 
Park.  The  qnestlon  of  domicile  may  arise  in 
relation  of  a  person's  residence  in  a  country, 
in  a  state,  or  municipality.  The  place  ot 
residence  may  mean  the  house  or  home  which 
shelters  the  person  whose  domicile  is  the 
subject  of  Inquiry,  or  it  may  mean  the  conn- 
try  or  state  or  subdivision  thereof  in  which 
the  person  intends  to  make  bis  home,  and  in 
some  part  of  which  he  resides.  In  moving 
from 'one  country  to  another,  from  one  state 
to  another,  or  l^om  one  county  or  town  to 
another  county  or  town  in  the  same  state, 
the  person  almost  universally  fixes  his  new 
home  in  some  habitation;  and  the  question 
is  whether  he  did  so  with  the  intention  of  re- 
maining In  that  habitation.  The  qnestlon, 
therefore,  of  his  domicile  in  a  particular 
town,  county,  or  state,  within  which  he  has 
taken  up  his  abode  Is  simply  a  question 
Whether  he  has  fixed  his  domicile  in  his  habi- 
tation. 

But  an  instance  is  conceivable  where  a  man 
who  has  resolved  to  change  his  residence 
iwrmanently  from  one  city  to  another.  In  pur- 
suance of  such  an  intention,  has  broken  up 
his  old  home  and  taken  his  family  to  his  new 
home.  iBut  he  has  taken  them  temporarily 
to  a  hotel  or  a  boarding  house  until  such 
time  as  he  can  secure  a  suitable  dwelling  In 
the  new  city;  or,  being  unable  at  the  time  to 
^  a  suitable  dwelling,  rents  an  undesirable 
house  untU  he  can'  procure  one  more  satis- 
factory In  the  same  city,  perhaps  in  the  same 
street.  Now  It  Is  perceived  that  this  man 
has  done,  from  the  first,  all  that  is  essential 
to  confer  upon  him  domiciliary  rights  In  the 
new  city.  He  resides  In  the  clfy  with  the  in- 
tention of  making  his  home  there.  It  is  {Im- 
possible to  say  that  his  Intention  to  change 
from  his  boarding  house  to  a  private  dwell- 
ing, or  from  one  dwelling  to  another,  dtotroy- 
ed  bis  domiciliary  Intent  to  live  in  the  city, 
without  assenting  to  the  absurd  proposition 
that,  if  he  Intended  to  change  from  one  un- 
satisfactory room  in  his  hotel  to  a  better 
room  when  vacated,  that  fact  would  alto  de- 
feat his  doihiclllary  intention. 

This  is  an  illustration  applicable  to  a 
change  of  municipal  domicfle.  But  the'doml- 
Gile  required  by  the  divorce  statute  seems  to 
be  more  analogous  to  what  Is  termed  by  Mr. 


Jacobs,  In  his  work  on  domicile,  a  Qoasi  n» 
tional  domicile,  in  speaking  of  the  necessity 
of  residence  in  a  particular  place  within  a 
GOtmtry  or  state  as  a  requisite  for  the  acqui- 
sition of  domicile  therein,  Mr.  Jacobs  re- 
marks: "It  Is  probably  not  necessary  tliat, 
in  order  to  work  a  change  In  domicile  from 
one  state  or  country  to  another,  the  person 
whose  domicile  is  in  question  should  readi 
the  particular  spot  within  the  territorial 
limits  of  the  latter  at  which  he  Intends  fix- 
ing his  permanent  abode ;  and  Indeed  It  may 
perhaps  be  said  that  It  is  not  absolntely 
necessary  for  such  purpose  that  the  person 
should  ev&e  have,  either  In  fact  or  In  con- 
templation, a  permanent  home  within  any 
particular  municipal  division  of  such  state 
or  country.  Sudi  cases  must  necessarily  be 
rare,  bat  it  is  possible  to  conceive  of  a 
Frenchman  coming  to  England  with  the  in- 
tention of  permanently  remaining  there,  but 
without  ever  fixing  a  permanent  abode  In 
nny  particular  part  of  the  country.  In  such 
case,  while  it  would  be  doubtless  much  more 
difficult  to  prove  the  requisite  intention  than 
if  he  had,  for  example,  purchased  a  dwelling 
house,  and  fixed  himself  in  it  in  an  apparent- 
ly permanent  mannor,  yet,  aasnmlng  the 
requisite  Intention  to  be  made  out  by  other 
proofs,  tho-e'  is  little  doubt  that  his  domicile 
would  be  held  to  be  changed."  Jacobs  on 
the  Law  of  Domicile,  {  133.  The  same  view 
Is  held  by  Mr.  Dicey  (Dicey  on  Domicile,  p. 
50),  and  by  Lord  Jeffrey,  as  expressed  in  Ar< 
nott  V.  Groom,  9  D.  Sc.  Sess.  Cas.  (2d  Series!) 
142-145. 

We  regard  these  views  as  sound.  Notwith- 
standing a'  frequent  change  of  habitation 
may  create  a  situation  by  which  the  proof 
of  an  animus  manendi  bec(Hnes  difficult,  yet, 
if  proved,  this,  coupled  with  residence,  al- 
though migratory,  within  the  territory  of  the 
nation  or  state,  equips  the  resident  with  a 
domiciliary  status.  So,  assuming  that  this 
petitioner,  while  she  resided  In  Newark, 
Moutclair,  or  Lakewood,  had  no  domicile  in 
either  of  these  places,  because  of  the  absence 
of  an  Intention  to  permanently  remain  in  any 
one  'of  them,  nevertheless,  having  an  inten- 
tion to  remain  In  New  Jersey,  and  residlni; 
In  New  Jersey,  she  was  domiciled'  In  Nev 
Jersey. 

The  decree  below  should  be  reversed. 
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(75  N.  3.  S.  at) 

prEFFBRLB  at  il.  ▼.  BBRR. 

(Prerogative  Court  of  New  Jersey.    Jan.  14,. 
1909.) 

1.  EXXCUTOBB  AND   AoiaNIBTXATOBS   ({   85*)— 

MADAaEiam    or    Estatk  —  Behoval  — 

Qbounds. 

That  an  executor  and  troetee  paid  to  the 
children  of  teatator  euma  in  ezcesa  of  the  in- 
come of  the  estate,  while  the  will  directed  that 
none  of  the  estate  ahoald  be  paid  to  them  be- 
fore they  attained  a  certain  age,  and  that  until 
that  time  they  should  have  so  much  of  the  in- 
come as  might  be  necessary  for  their  mainte- 
nance and  education,  does  not  justify  his  remov- 
al from  office  on  the  application  of  the  children, 
in  the  absence  of  bad  faith  and  a  wanton  and 
wasteful  iovasion  of  the  corpus  of  the  estate  for 
their  maintenance  and  education. 

[Ed.   Note.— For  other  cases,   see  Ezecaton 
and  Administrators,  Dec.  Dig.  f  85.*] 

2.  Guardian  and  Ward  (|  76*)— Sam  of 
Ward's   Lands— Statutes— Construction. 

2  Gen.  St.  p.  1610,  i  8,  authorizing  the  or- 
phans' court  to  order  a  guardian  to  sell  so  much 
of  the  ward's  lands  as  may  be  adequate  for  his 
maintenance  and  education,  applies  to  testamen- 
tary as  well  as  statutory  guardian*. 

[Ed.    Note.— For   other   cases,   sea   Guardian 
and  Ward,  Dec.  Dig.  I  76.*] 

&  Trubts  (I  198%*)— Sai*  of  Ward's  I<ardb 

— Order  or  Court. 

A  testamentary  trustee  may  in  a  proper 
case  apply  for  and  obtain  the  protection  of  an 
order  of  the  court  to  make  an  encroachment  on 
the  corpus  of  the  estate  in-  behaif  of  his  ward, 
and  what  ma^  be  done  in,  advance  may  he  sub- 
sequently ratified. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  i  246;   Dec  Dig.  |  193^.»1 

4.  Wnxs  ({  846»)— CoNSTRUCTioK  —  Estates 

Devised. 

A  testator  giving  his  real  and  personal  es- 
tate to  his  children  equally,  subject  to  the  right 
of  dower  of  his  wife,  and  directing  his  executor 
to  sell  such  parts  of  the  personalty  as  may  be 
necessary  to  discharge  incnmbrances  on  the  real 
estate,  eTprasses  a  clear  intention  to  pass  the 
real  estate  to  the  devisees  i)nincumt>erea  and  to 
endow  the  widow  from  the  same  value  therein 
as  that  value  has  in  the  hands  of  the  devisees. 

(Ed.  Note.— FoY  other  cases,  see  Wills,  Dee. 
Dig.  I  840.*1 

6.  Executors  and  ADittNisraATORS  (§  85*)- 
Manageubrt  op  Estatb— Reuotai.'  waou 
Onrics— OROXTitiM. 

That  an  executor  and  trustee  sold  hts  testa- 
tor's real  estate  and  made  excessive  payments 
to  the  widdw  on  account  of  her  dower  'without 
liaving  her  dower  interest  ascertained  according 
to  law,  and. that  a  bill  filed  by  the  widow,  pend- 
ing proceedings  for  the  removal  of  the  executor 
and  trustee,  has  not  been  prosecuted  with  due 
diligence,  do  not  justify  the  removal  of  the  ex- 
ecntor  and  trustee,  at  least  until  it  has  been 
d^idtely  ascertained  what  the  fact  is  as  to  such 
excessive  payments  and  delay. 

[Ed.   Note.— For  other"  cases,  see  Executors 
and  Administrators,  Dee.  Dig.  y  85.*] 

&  Executors  and  Administrators  (J  S5*>— 
Management  of  B^ate  —  Reitovai.  frok 
Offiob— QioiTiros. 

That  an  executor  and  trustee  allowed  tax- 
es on  tlie  testator'a  real  estate  to  become  de- 
faulted so  that  penalties  and  interest  were  add- 
ed to  them,  ana  so  that  a  part  of  the  land  was 
sold  for  taxes,  does  not  justify  his  removal  from 
office  on  it  appearing  that  the  property  haa  been 
redeemed  and  he  has  heet  sun^arged  with  all 


penalties  and  interest  paid  to  effect  the  redemp- 
tion. 

[EH  Notev— For  other  cases,  see  Sxscnton 
and  Administrators,  Dec.  Dig.  {  85.*] 

7.  Executors  and  Administrators  (S  85*)— 
Management  or  Kstatx  —  Removai.  rROiC 
OrricE— Grounds. 

P.  Ll  1898,  p.  7G7,  f  140,  which  provides 
that,  when  property  in  the  hand*  of  any  execu- 
tor or  trustee  is  insecure  or  in  danger  of  being 
wasted,  he  may  be  required  to  give  bond  condi- 
tioned for  the  faithful  i>erformance  of  his  duty 
under  testator's  will,  is  a  declaratio|i  of  legisla- 
tive policy  indicating  that  it  is  not  for  every  un- 
warranted act  of  omission  or  commiBsion  that 
an  executor  is  to  be  removed,  and  where  he  has 
strayed  from  the  path  of  fidudary  duty  be  may 
be  compelled  to  secure  those  who  might  suffer 
loss  by  reason  of  his  dereliction,  but  the  stigma 
of  removal  can  be  placed  on  him  only  in  a 
flagrant  case. 

[Ed.  Note.— For  other  cases,  see  Xh:ecntors 
and  Administrators,  Dec.  Dig.  i  85.*] 

8.  Executors  and  Aduinistratorb  (I  85*)— 
Management  of  Estate  —  Removai.  from 
OrricE— Groun  ds. 

Where  an  executor  and  trustee,  who  had 
made  excessive  payments  to  testator's  widow  on 
account  of  her  dower,  and  had  thereby  made  the 
estate  insecure,  gave  a  bond  as  required  by  the 
court,  conditionra  on  his  faithful  performance 
of  his  duty  under  the  will,  and  thereby  secured 
the  estate,  bis  ndsoonduct  was  not  ground  for 
his  removal. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  i  35.*] 

Appeal  from  Orphantf  Court,  Essex  Oonnty. 

Suit  by  Florence  Pfefferle  and  otliers  for 
the  removal  of  Charles  F.  Herr,  executor  and 
tmstee  of  John  F.  Pfefferle,  deceased.  From 
an  order  of  the  orphans'  court  refusing  to 
remore  respondent  from  his  office  of  executor 
and  trustee,  oomplalnants  appcaL    AfiSrmed. 

Samuel  A.  Besson  and  J..  M.  Roseberry, 
for  appellants.  Pitney,  Hardin  &  Skinner, 
for  respondent. 

WALKER,  Vice  Ordinary.  John  F.  Pfef- 
ferle died  January  1,  1892,  leaving,  him  sur- 
viving, his  widow,  Margaret  B.  Pfefferle,  who 
was  his  second  Wife,  and  who  has  since  mar- 
ried, and  Whose  name  is  now  Margaret  E.  Mc- 
Clellan,  and  his  three  children,  Florence, 
Gertrude,  and  Frederick,  by  his  first  wife, 
and  two  cWldren,  Ida  and  Oscar,  by  his  sec- 
ond wife.  At  the  time  of  his  death,  Florence 
was  12  years  old ;  Gertrude,  9;  Frederick,  7; 
Oscar,  2;  and  Ida,  8  montiis.  Mr.  Pfefferle 
left  a  last  will  and  testament  dated  Norem-' 
ber  11,  1891,  which  was  proved  before  the 
surrogate  of  Essex  county  January  25,  1892. 
Mr.  Herr  was  made  executor,  and  he  and 
the  testator's  wife  were  appointed  guardians 
of  his  children  during  their  minority.  Mr. 
Herr  qualified  as  executor,  and  took  upon 
himself  the  burden  of  the  administration  of 
the  estate  upon  letters  testamentary  being  Is- 
sued to  him  on  the  date  of  the  jirobate  of 
the  will.  Neither  he  nor  Mrs.  McGIellan 
qualified  as  testamentary  guardians  of  the 
Infant  children  of  the  deceased,  but  Mrs, 
McClellan  in  1903  was  appointed  guardian 
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of  her  two  Infant  children  by  the  Essex  coun- 
ty orphans'  court.  The  testator  in  his  will 
devised  and  bequeathed  all  his  real  and  per- 
sonal estate  unto  such  of  his  children  as 
should  be  Hying  at  the  time  of  his  death  In 
equal  shares,  subject  to  the  right  of  dower 
of  his  wife  In  the  real  estate,  and  directed 
his  executor  to  sell  so  much  and  such  parts 
of  his  personal  estate  as  might  seem  neces- 
sary to  pay  and  discharge  all  Incumbrances 
on  his  real  estate ;  It  being  his  will,  and  be 
did  order,  that  none  of  his  real  or  personal 
estate  should  be  conveyed  or  paid  over  to 
his  children  before  they  attained  the  age  of 
30  years  respectively,  they,  however,  to  have 
so  much  of  the  Income  and  profits  thereof 
as  might  be  necessary  for  their  maintenance 
and  edncatlon  during  their  minority  and 
for  their  support  until  they  attain  said  age. 

The  appellants  in  their  petition  to  the  or- 
phans' court  alleged  that  the  executor  and 
trustee  had  wasted  and  misapplied  the  estate 
committed  to  his  custody  and  had  abused  the 
trust  and  confidence  reposed  in  him  by  the 
testator;  that  up  to  September,  1901,  he  had 
paid  to  the  widow  $9,215.42  of  the  principal 
of  the  estate  in  violation  of  the  provisions 
of  the  will ;  that  he  bad  so  paid  out  of  the 
principal  to  Florence  the  sum  of  $5,199.49, 
to  Gertrude  $3,732.41,  to  Frederick  $1,661.33, 
to  Ida  $1,012.84,  and  to  Oscar  $829.97— in 
all  $21,660.66.  It  will  be  noticed  that  the 
petitioners  are  Florence,  Gertrude,  and  Fred- 
erick, who  were  recipients  of  the  respond- 
ent's disbursements  out  of  their  father's  es- 
tate, The  fact  is  that  the  respondent  from 
the  death  of  the  testator  until  the  filing  of 
his  second  account  as  executor  provided 
the  petitioners  and  other  children  of  the  de- 
cedent with  means  for  their  support  and  ed- 
ucation as  seemed  to  him  Justified;  but  be- 
cause of  exceptions  filed  to  that  account, 
questioning  among  other  expenditures  those 
made  for  the  support  and  education  of  the. 
petitioners,  and  complaining  that  the  re- 
spondent should  not  have  allowed  more  mon- 
eys from  the  estate  to  be  expended  for  the 
petitioners  than  the  share  of  the  net  income 
belonging  to  them,  the  respondent,  for  his 
own  protection,  ceased  making  allowances 
to  the  petitioners. 

In  this  posture  of  affairs,  the  appellants 
filed  a  bill  of  complaint  In  the  Court  of  Chan- 
cery praying  in  the  alternative,  among  other 
things,  that  the  respondent  as  executor  be 
decreed  to  pay  to  each  of  the  complainants 
out  of  the  income  to  which  they  are  entitled 
under  the  will  of  their  father,  the  sum  of 
$40  per  month  for  their  maintenance  and 
support,  or  that  he  be  ordered  and  decreed 
to  provide  In  some  other  way  for  the  neces- 
sary education,  support,  and  maintenance  of 
the  complainants.  The  defendants  to  this 
bill  were  Mr.  Herr,  the  executor,  Mrs.  Mc- 
Clellan,  the  widow,  and  her  Infant  children, 
Ida  and  Oscar  Pfefferle.  The  executor  an- 
swered, and  a  decree  pro  confesso  passed 
against  Mrs.  McClellan.    The  clerk  in  chan- 


cery was  appointed  guardian  of  her  infant 
children  and  filed  answers  on  their  behalf 
through  counsel  appointed  for  that  purpose. 
After  hearing  and  on  February  28,  1906,  a 
final  decree  was  made  in  the  cause  (no  opin- 
ion being  filed),  which  ordered  and  adjudged 
that  the  real  estate  whereof  the  testator  died 
seised,  together  with  the  personal  estate  re- 
maining in  the  hands  of  the  respondoit  as 
executor,  after  administering  upon  said  es- 
tate, are  held  by  him  in  trust  for  the  com- 
plainants and  the  defendants  Ida  and  Oscar 
Pfefferle,  to  keep  the  same  and  to  apply  the 
equal  undivided  one-fifth  part  of  the  net  In- 
come and  profit,  or  so  much  thereof  as  in  bis 
Judgment  may  be  necessary  for  the  main- 
tenance and  education  of  each  of  said  chil- 
dren who  have  not  reached  the  age  of  21 
years,  and  for  the  maintenance  of  each  who 
have  reached  that  age  until  they  shall  attain 
the  age  of  SO  years,  and  to  pay  to  each  his 
or  her  equal  undivided  one-fifth  part  of  the 
principal  of  said  estate,  together  with  any 
accumulated  Income,  as  and  when  he  or  she 
shall  attain  said  age,  and  upon  the  furth» 
trusts  declared  in  said  will,  subject,  however, 
to  the  right  of  dower  of  the  widow,  and  that 
the  trustee  apply  an  equal  one-fifth  part  of 
the  net  Income  and  profits  of  the  estate,  or 
BO  much  thereof  as  in  his  Judgment  may  be 
necessary,  for  the  maintenance  and  educa- 
tion of  each  of  the  children  who  have  not 
reached  the  age  of  21  years,  and  for  the 
maintenance  of  each  of  them  who  has  reach- 
ed that  age  until  he  or  she  shall  reach  the 
age  of  30  years  respectively. 

The  question  of  the  amount  of  allowance 
out  of  the  estate  to  the  children  of  the  de- 
cedent was  a  question  of  doubt  and  difficulty 
at  least,  for,  on  a  prior  bill  filed  which  was 
demurred  to  for  want  of  parties.  Vice  Chan- 
cellor Stevenson  in  his  opinion  (Pfefferle  v. 
Herr,  65  N.  J.  Eq.  325,  at  page  327,  65  Aa 
1103,  at  page  1104)  said:  "Whether  the  right 
of  each  child  to  maintenance,  etc.,  applies 
only  to  the  Income  of  his  share,  or  to  the  in- 
come of  the  entire  estate,  is  the  question  of 
construction  to  be  determined  at  the  start 
The  will  says  'that  so  much  of  the  Income  and 
profit  thereof — ^L  6.,  of  the  entire  real  and 
personal  estate — ^"aa  may  be  necessary,'  shall 
be  applied  to  the  maintenance  and  education 
of  the  children.  The  will  does  not  say  that 
so  much  of  the  Income  of  each  share  as  may 
be  necessary  shall  be  applied  to  the  main- 
tenance and  education  of  the  child  entitled 
to  the  shaiie."  The  objection,  as  I  under- 
stand it,  la  that  the  executor  and  trustee  paid 
to  the  children  of  the  testator  sums  of  money 
In  excess  of  the  Income  of  the  estate;  but 
there  is  no  allegation  that  any  of  these  sums 
was  iMild  for  anything  other  than  mainte- 
nance and  education.  Assuming  that  por- 
tions of  the  allowances  made  for  the  support 
and  education  of  the  Infanta  were  advanced 
out  of  the  principal  of  the  estate  upon  the 
sale  of  certain  portions  of  the  realty,  the  ex- 
ecutor may  settle  that  score  with  the  infants 
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when  tbey  are  entitled  to  tbelr  shares  In  sev- 
eralty upon  attaining  the  prescribed  age,  es- 
pecially In  view  of  the  fact  that  the  tmstee 
has  given  security. 

By  statute  (2  Oen.  St  p.  1616,  i  3)  the  or- 
phans' court  may  order  a  guardian  to  sell  so 
much  of  the  ward's  lands  as  may  be  adequate 
for  his  maintenance  and  education,  and  this, 
as  I  understand  It,  applies  to  testamentary  as 
well  as  statutory  guardians.  It  was  held  In 
Re  Hannah  Barry,  61  N.  3.  Eq.  135,  47  Atl. 
1052,  that  this  court  will  leave  the  question 
of  the  necessity  of  expenditure  out  of  the 
principal  of  an  Infanf s  estate  for  his  main- 
tenance to  the  Judgment  of  the  guardian, 
subject  to  the'  supervision  of  the  orphans' 
court  on  the  settlement  of  the  accounts.  In 
Stephens  v.  Howard's  Bx'r,  32  N.  J.  Eq.  244, 
Vice  Chancellor  Van  Fleet  held  that  where  a 
legacy  vests  In  an  Infant,  but  Is  payable  when 
It  attains  a  certain  age,  and  its  father  Is  un- 
able to  support  It,  and  the  Interest  arising 
teova  the  legacies  Is  not  sufBclent  for  that 
purpose,  a  court  of  equity  may,  in  advance  of 
the  time  fixed  for  payment  by  the  will,  order 
the  principal  of  the  legacy  applied  to  the 
support  of  the  legatee.  These  citations  are 
made  for  the  purpose  of  showing  that  en- 
croachment upon  the  principal  of  the  estate  of 
a  legatee  In  advance  of  the  period  of  distribu- 
tion Is  not  ^absolutely  and  under  all  circum- 
stances forbidden.  A  tmstee  may,  In  a  prop- 
er case,  apply  for  and  obtain  the  protection 
of  an  order  to  make  such  encroachment  In  be- 
half of  his  ward;  and  It  appears,  too,  that 
what  may  be  done  in  advance  may  be  ratified 
afterward.  In  the  absence  of  bad  faith,  and 
unless  there  be  wanton,  excessive,  and  waste- 
ful invasion  of  the  corpus  of  an  estate  for  the 
maintenance  and  education  of  Its  beneficiary. 
It  would  appear  that  a  foundation  does  not 
exist  for  the  removal  of  a  tmstee  upon  that 
■core.  It  may  be  that  the  trustee  will  have 
to  submit  to  a  surcharge  in  this  matter  in  the 
end,  but  for  present  purposes  a  showing  is 
not  made  which  calls  for  the  removal  of  the 
trustee  because  of  these  advances. 

When  the  executor  sold  real  estate,  he 
made  payments  to  the  widow  on  account  of 
her  dower,  without  having  her  dower  interest 
ascertained  according  to  law,  and  it  is  claim- 
ed that  he  has  paid  her  excessive  amounts. 
The  testator  directed  that  all  the  incumbran- 
ces on  his  real  estate  should  be  paid  out -of 
his  personal  estate.  It  would  seem  from  this 
that  the  testator  Intended  that  his  wife 
should  be  endowed  in  the  gross  value  of  his 
real  estate,  not  deducting  any  incumbrances 
thereon.  In  McLenahan  v.  McLenahan,  18  N. 
3.  Eq.  101,  it  was  held  that,  if  lands  are  de- 
vised subject  to  a  mortgage  not  made  by  the 
decedent,  the  heir  or  devisee  takes  cum  onere 
imless  the  decedent  shall  have  assumed  the 
debt  in  such  manner  to  show  his  Intention 
to  charge  his  personal  estate ;  and  in  Camp- 
tell  T.  Campbell,  80  N.  J.  Eq.  415,  on  a  bill 
for  dower  in  lands  of  an  intestate,  it  was 
bdd  the  personal  estate  must  exonerate  the 


land  from  a  mortgage  put  thereon  by  the  In- 
testate, and  dower  be  assigned  tberef  h>m  as 
if  unincumbered,  and  as  to  a  mortgage  upon 
the  land  assumed  by  the  decedent  dower  must 
be  assigned  therefrom  subject  to  the  mort- 
gage. The  direction  in  the  will  for  the  pay- 
ment of  all  incumbrances  on  the  testator's 
real  estate  ont  of  his  personal  property  Is, 
to  my  mind,  the  expression  of  a  clear  Inten- 
tion to  pass  the  real  estate  to  the  devisees 
unincumbered,  and  to  endow  the  widow  In 
the  same  value  therein  as  that  value  has  In 
the  bands  of  the  devisees.  Hetzel  v.  Hetzel 
(October  term,  1908,  not  yet  officially  report- 
ed) 71  Atl.  766u  Since  this  controversy  has 
arisen  between  certain  of  the  beneficiaries 
and  the  executor,  the  widow  has  filed  a  bill 
for  dower  In  the  Court  of  Chancery.  It  is  as- 
serted by  the  appellants  that  the  bill  for  dow- 
er has  not  been  prosecuted  with  due  diligence. 
Whether  this  be  so  or  not.  In  a  collateral 
proceeding  like  this,  the  want  of  diligent 
prosecution  of  a  suit  for  dower  should  not 
be  made  the  basis  of  the  removal  of  an  ex- 
ecutor who  is  said  to  have  made  overpay- 
ments on  account  of  dower  to  the  widow'; 
at  least,  until  it  has  been  definitely  ascer- 
tained what  is  the  fact  In  this  regard,  the 
matter  should  be  allowed  to  remain  in  statu 
quo.  I  fall  to  see  that  bad  faith  or  gross  in- 
competence is  chargeable  against  the  executor 
in  reference  to  this  matter. 

It  Is  charged  also  against  the  executor  that 
he  allowed  taxes  upon  the  testator's  real  es- 
tate to  become  defaulted  In,  and  that  penal- 
ties and  interest  were  added  to  the  amount  of 
the  taxes,  and  that  some  at  least  of  the  real 
estate  was  sold  to  the  city  of  Newark.  As 
a  matter  of  fact,  the  lands  have  been  redeem- 
ed, and  the  executor  In  his  account  in  the  or- 
phans' court  was  surcharged  with  all  pen- 
alties and  interest  that  were  paid  to  efTect 
such  redemption.  In  this  respect  the  estate 
has  not  suffered  at  all.  Of  course,  the  ex- 
ecutor was  very  derelict  in  permitting  this 
thing,  but  he  has  atoned  for  his  default 

Because  it  appeared  to  the  Judge  of  the 
orphans'  court  who  heard  this  matter  below, 
that  by  reason  of  advances  made  by  the 
trustee  on  account  of  the  widow's  dower  the 
assets  of  the  estate  were  to  some  extent  in- 
secure, it  was  ordered  that  the  executor  give 
a  bond  to  the  ordinary  in  the  sum  of  $10,000, 
conditioned  for  the  faithful  performance  of 
his  duty  under  the  will,  which  bond  I  un- 
derstand has  been  given,  and  the  estate  thus 
secured.  By  section  140  of  the  Orphans' 
Court  Act  (P.  L.  1888,  p.  767),  it  Is  provided 
that,  when  property  in  the  hands  of  any 
executor  or  trustee  is  unsafe  or  Insecure  or 
In  danger  of  being  wasted,  such  executor  or 
trustee  may  be  required  to  give  bond  to  the 
ordinary  conditioned  tor  the  faithful  perform- 
ance of  his  duty  under  the  will  of  the  testa- 
tor. This  declaration  of  legislative  policy 
clearly  enough  indicates  that  it  is  not  for 
every  unwarranted  act  of  omission  or  com- 
mission that  an  executor  is  to  be  removed: 
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only  that,  tf  be  bas  etrayed  from  the  path  of 
fiduciary  duty,  he  may  be  compelled  to  se- 
cure those  who  might  suffer  loss  by  reason 
of  bis  dereliction;  the  stigma  of  removal  to 
be  placed  upon  blm  only  In  a  flagrant  case. 
In  Carpenter  ▼.  Gray,  32  N.  J.  Eq.  692, 
Chancellor  Runyon,  as  ordinary,  refused  to 
remove  an  executor  or  require  blm  to  give 
security  on  a  petition  asking  for  an  account-, 
ing  as  to  the  Investment  of  a  trust  fund  of 
^000;  DO  bad.  faith  appearing.  The  Court 
of  Errors  and  Appeals  held,  in  Holcomb  v. 
Coryell,  12  N.  J.  Eq.  289,  that  a  testator  has 
a  right  to  impose  confidence  in  whom  he 
pleases,  and  if  be  selects  as  his  representa- 
tive an  irresponsible  or  Insolvent  person,  In 
tbe  absence  of  fraud  or  misconduct  or  breach 
of  trust,  security  cannot  be  required  of  such 
executor;  but  if  the  acts  or  omissions  of  the 
trustee  be  such  aa  to  endanger  the  trust  prop- 
erty, or  to  show  a  want  of  honesty  or  a  want 
of  proper  capacity  to  execute  the  duties  or 
a  want  of  reasonable  fidelity,  equity  will  re- 
move such  trustee.  In  that  case  (Holcomb  v. 
Coryell)  it  appeared  that  executors  filed  an 
Inventory  containing  five  items  of  assets,  one 
of  which  was  "bonds,  notes,  and  books  of  ac- 
count, $84,004.16."  Upon  a  bill  filed  com- 
plaining of  tbe  inventory  and  calling  upon 
tbe  executors  to  account  and  state  the  par- 
ticulars which  constituted  the  assets,  instead 
of  availing  themselves  of  the  opportunity 
thus  afforded  of  placing  themselves  right  up- 
on the  record,  they  put  In  an  answer  insisting 
that  the  Inventory  and  appraisement  was  all 
that  the  law  required.  It  appeared,  however, 
as  a  fact,  that  a  true  Inventory  and  appraise- 
ment exhibited  one  of  the  executors  as  a 
debtor  to  the  estate  in  the  sum  of  $32,000 
and  upwards,  and  the  other  in  the  sum  of 
$3,000  and  upwards.  The  executor  who  owed 
tbe  larger  amount  brought  In  a  bill  for  his 
-services  as  agent  of  the  testator  amounting 
to  $11,800,  and  for  purchase  mon^  for  prop- 
■erty  of  bis' own  which  he  had  conveyed  to 
the  executors  amounting  to  $21,500.  After 
full  examination  It  was  determined  that  be 
was  entitled  to  $1,200  for  services,  and  that 
he  had  conveyed  property  to  the  estate  for 
th6  purpose  of  exhausting  the  assets  in  hand, 
"but  not  of  liquidating  his  indebtednees,  and 
charged  exorbitant  prices,  and  in  a  manner 
not  authorized  by  law.  The  chancellor  In 
the  -court  below,  upon  this  state  of  facts,  re- 
marked that  he  was  not  disposed  to  Impute 
moral  turpitude  to  either  of  the  defendants 
in  the  discharge  of  their  duties,  but  there 
had  been  such  a  palpable  mistake  on  their 
-part,  as  to  the  obligations  and  duties  Imposed 
upon  them,  such  a  disregard  of  the  rights  of 
the  infant  complainant,  in  the  manner  in 
which  the  suit  had  been  defended,  and  such 
ignorance  and  negligence  in  the  manage- 
ment of  the  large  fund  at  their  disposal,  as 
Imperatlrely  demanded  of  the  court  to  extend 
to  the  complainant  the  protection  which  was 


invoked,  and  to  which  she  was  entitled  when 
her  property  was  in  jeopardy. .  Security  was 
required,  but  the  executors  were  not  removed, 
and  the  Court  of  Errors  and  Appeals  affirmed 
the  chancellor. 

By  section  149  of  the  Orphans'  Court  Act 
(P.  L.  1898,  p.  770),  it  is  provided  that  opon 
refusal  or  neglect  to  do  and  perform  certain 
enumerated  acts,  or  for  embezzlement,  waste, 
or  misapplication  of  the  estate  committed  to 
bis  custody,  or  for  abuse  of  the  trust  and 
confidence  reposed  in  him,  an  executor  or 
trustee  may  be  removed  by  the  orphans' 
court  Chancellor  Runyon,  as  ordinary,  in 
Lett  V.  Emmett,  37  N.  3.  Eq.  635.  held  that 
an  executor  should  be  removed  because  be 
sought  by  false  representations  and  by  taking 
advantage  of  her  poverty  to  Induce  the  re- 
siduary legatee  to  sell  her  interest  In  the 
estate  to  him  for  a  small  price  and  about 
one-fourth  of  its  value.  Here  was  no  case 
of  mistake  or  ignorance  or  carelessness,  but 
a  fraudulent  act  of  commission  of  the  most 
palpable  sort,  which  fully  merited  tbe  Judg- 
ment pronounced  against  the  executor.  In 
Fllnu's  Case,  31  N.  J.  Eq.  640,  Chancellor 
Runyon,  as  ordinary,  held  that  It  was  not 
proof  of  waste,  in  a  proceeding  to  remove  a 
guardian  who  was  personally  respouslble, 
that  he  had  incurred  liability  to  pay  counsel 
fees  in  a  controversy  over  bis  management 
of  the  ward's  property,  since  such  fees,  if  un- 
lawful or  unnecessary,  might  be  disallowed  in 
his  account  In  Helsler  t.  Sharp,  44  N.  J. 
Eq.  167,  14  AtL  624,  it  was  held  In  this 
court  that  no  man  Is  infallible.  The  wisest 
make  mistakes;  but  tbe  law  holds  no  man 
responsible  for  the  consequences  of  his  mis- 
takes which  are  the  result  of  the  imperfec- 
tion of  humaA  Judgment  and  do  not  proceed 
from  fraud,  gross  barelessbess,  or  Indiffer- 
ence to  duty.  Affirmed  for  the  reasons  given 
l^  the  vice  ordinary;  Helsler  r.  Prl<&ett.  45 
N.  J.  Eq.  367,  19  Atl.  621. 

There  is  much  to  criticise'  in  the  conduct 
o*  this  executor  and  trustee,  but  I  do  not 
think  that  a  case  has  been  made  wblcb  re- 
quires his  removal  and  the  revocation  of  his 
letters.  The  giving  of  security  which  was 
ordered  in  the  court  below  was,  I  think,  all 
that  was  required. 

Tbe  order  appealed  from  vlU  be  affirmed. 


(n  N.  X  a.  <8) 
VANAMAN  V.  FLIEHR  et  aL 

(Court  of  CSiaBcery  of  New  Jersey.     Dec  23, 
1908.) 

1.  Chattei.  Mortoagics  (5  158*) —"Mortga- 
gees nf  OooD  Faitr"— MosTOAOK  Seoub- 

lUn   PBK-BxI8T1NO   iNDZBTEONSaS. 

The  laneuage  "mortgagees  in  eood  faith." 
as  used  in  P.  L.  1902,  p.  487,  f  4,  providing 
that  a  chattel  mortgage  not  accompanied  by 
immediate  delivery,  followed  by  actual  and  con- 
tinued, change  of  possession,  shall  be  absolutely 
void  against  mortfrageea  in  good  faith,  unle.ss 
the   mortgage,  having  annexed   thereto   a  pre- 
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scribed  affidavit  or  sffiimatlon,  b«  recorded  u 
directed,  etc.,  includes  a  mortgagee  wboae  mort- 
gage secures  a  preexisting  indebtedness. 

{Ed.  Note. — For  other  caoes,  see  Chattel  Mort- 
gages, €ent  Dig.  S  258;   Dee.  Dig.  f  153.* 

For  other  definitions,  see  Words  and  Phiaaes, 
T<ri.  4,  pp.  3U9,  312a] 
2.  CnATIZL    MOBTOAGES    ({    139>)  —  "SXTBSB- 

QUBTIT      ChATTBL      MORTaAOKK      IH       GOQD 

Faith." 

A  "subsequent  chattel  mortgagee  in  good 
faith"  is  one  who  receives  his  mortgage  wiuoot 
knowledge  of  the  existence  of  a  prior  mortgage. 

[Ed.  Note.— For  other  cases,  see  (battel  Mort' 
gages,  Dec.  "Dig.  g  139.»] 

8.  CnATTEL  MoBTQAOEs  (8 150*)— QooD  Faith 

or    SCBSEQUEITT    MOBTQAOKE  —  NOTIOX    AV- 

PORDKD  BT  Record. 

P.  Il  1902,  p.  487,  I  4.  provides  that 
a  chattel  mortgage  not  accompanied  by  imme- 
diate deliverr,  followed  by  actual  and  continued 
change  of  possession,  sball  be  absolutely  void  as 
against  mortgagees  in  good  faith,  unless  the 
mortgage,  having  annesed  thereto  an  affidavit 
stating  the  consideration,  be  recorded  as  direct- 
ed, etc  Held  that.  In  the  absence  of  actual  no- 
tice of  a  prior  mortgage  or  the  record  thereof, 
the  good  faith  of  a  subsequent  mortgagee  is  not 
destroyed  by  the  constructive  notice  afforded  by 
a  record  containing  a  false  affidavit  touching  the 
consideration,  and  the  subsequent  mortgage  will 
receive  the  protection  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  I  246;   Dec.  Dig.  |  150.»] 

Injunction  by  William  D.  Vanaman  against 
tSolomon  R.  FUehr  and  others.  On  return  of 
an  order  to  show  cause,  complainant  per- 
mitted to  amend  his  bill  and  supplement  bis 
affidavits,  and  defendants  allowed  to  file  ad- 
ditional affidavits. 

8.  Conrad  Ott,  for  complainant  H.  F. 
Sutton  and  D.  T.  StaCkhouse,  for  defendants. 

IiBAMINO,  V.  OL  Knowles  Ixwrn  Worlts 
T.  Vacher,  6T  N.  3.  Law,  490,  81  Atl.  806,  88 
U  B.  A.  SOS,  affirmed  in  59  N.  J.  Law,  686.  89 
Atl.  1114,  must  be  regarded  as  conclusive  In 
this  court  to  the  efTect  that  the  statutory 
langnaee  "mortgagees  In  good  faith,"  as  used 
In  section  4  of  our  chattel  mortgage  act  (P. 
Ij.  1902,.  p.  487),  Includes  a  mortgagee  whose 
mortgage  has  been  executed  to  secure  a  pre- 
existing Indebtedness.    ' 

A  subsequent  mortgagee  In  good  faith  is  a 
mortgagee  who  receives  his  mortgage  with- 
out knowledge  of  the  existence  of  a  prior 
mortgage.  Graham  Button  Company  v.  Splel- 
mann,  60  N.  J.  Bq.  120,  123,  24  Atl.  671.  af- 
firmed Splelmann  v.  Knowles,  60  N.  J.  Eg. 
796,  27  Atl.  1033 ;  Bolce  v.  Conover,  64  N.  J. 
Eq.  531,  638,  35  Atl.  402;  Bank  v.  Sprague,  21 
K.  J.  Eq.  630,  636.  It  follows  that  complain- 
ant's mortgage  will  receive  the  protection 
of  the  statute  if  complainant  Is  a  mortgagee 
who  at  the  time  of  the  execution  of  his  mort- 
gage had  no  knowledge  of  the  existence  of 
the  prior  recorded  chattel  mortgage  which 
contained  a  false  affidavit  touching  Its  con- 
«lderstton>  I  am  unable  to  reach  the  condo. 
slon  that  any  constructive  notice  afforded  by 
the  record  of  such  prior  mortgage  operates, 


in  the  absence  of  actual  notice  of  the  prlw 
mortgage  or  of  the  record  thereof,  to  destroy 
the  good  faith  of  a  subsequent  mortgagee. 
The  mortgage  which  the  record  protects 
against  creditors  and  subsequent  bona  fide 
mortgagees  of  the  mortgagor  is  a  mortgage 
recorded  with  an  affidavit  annexed  thereto 
which  complies  with  the  requirements  of  the 
statute.  The  fifth  and  eighth  sections  of  the 
act  cleariy  refer  to  mortgages  executed  in 
conformity  to  the  provisions  of  the  fourth 
section. 

While  the  bill  In  this  case  does  not  in  terma 
aver  that  complainant  was  without  knowt 
edge  of  the  existence  of  the  prior  mortgage 
at  the  time  he  took  his  mortgage,  the  affi- 
davit of  complainant  states  that  at  the  time 
complainant  received  his  mortgage  defendant 
Induced  him  to  believe  that  no  prior  moriy 
gage  existed.  As  the  relief  sought  will  be 
lost  unless  the  present  status  Is  maintained 
until  final  hearing,  I  think  complainant 
should  he  permitted  to  ameud  his  bill  and 
supplement  his  affidavits  that  it  may  appear 
with  positiveness.  If  true,  that  complainant 
was  wholly  without  notice  of  the  existence 
of  the  prior  mortgage  or  of  the  record  there- 
of. Defendant  may  also,  If  he  desires,  file 
any  additional  affidavits  which  may  tend  to 
show  knowledge  on  the  part  of  complainant 
If,  after  amendment  and  further  hearing, 
it  clearly  appears  that  complainant  was 
without  notice  of  the  prior  mortgage,  I  will 
advise  an  order  that  no  sale  be  made  under 
the  prior,  mortgage  until  after  a  final  hear- 
ing can  be  had. 

I  will  hear  the  amendment  and  supple- 
mental affidavits  on  Tuesdey,  December  22; 
1908,  at  10  o'clock. 

(7»  N.  J.  U  701) 

MUNDY  et  al.  v.  FOUNTAIN  et  al. 

(Oourt  of  Errors  and  Appeals  of  New  Jersey. 

Dec.  23,  1908.) 

Ain>EAi.  Ain>  Bbbob  (f  1010*)  —  Bbview  — 
Questions  or  Fact— Eminent  Douain  (|| 
28,  1G9*)— PowiB  TO  Condemn  Land. 
The  board  of  water  commissioners  of  Pertb 
Amboy  passed  a  resolution  for  the  purchase  of  a 
tract  of  land  for  the  price  of  |15,500,  which 
land  the  Supreme  Court  found  to  be  worth  not 
more  than  $1,000.  The  resolution  was  set  aside 
because  the  price  was  unreasonable,  and  because 
the  board  should  have  resorted  to  its  power  to 
condemn  instead  of  paving  this  exorbitant  price. 
Held,  there  being  evidence  to  support  the  find- 
ing of  fact  by  the  Supreme  Court,  that  finding 
will  not  be  reviewed  by  this  court.  BM,  that 
the  power  to  condemn  this  land  existed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  t3979:  Dec.  Dig.  f  1010;* 
Eminent  Domain,  Cent  Dig.  {{  76,  461;  Dee. 
Dig.  §1  28,  169.*) 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Certiorari  by  the  State^  on  the  prosecution 
of  John  L.  Mundy  and  others,  against  As- 
bury  Fountain  and  James  Fountain.     Judg- 
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ment  for  proaecnton,  and  defendants  bring 
error.    Affirmed. 

George  S.  SUzer,  for  plaintiffs  In  error. 
Adrian  I^on,  for  defendants  In  error. 

REED,  J.  This  writ  brings  up  a  judgment 
of  the  Sapreme  Oonrt  setting  aside  a  resolu- 
tion of  the  board  of  water  commissioners  of 
the  city  of  Perth  Amboy  for  the  purchase  of 
82^  acres  of  land  for  the  sum  of  $16,600.       j 

The  Supreme  Court  held  that  the  testimony 
showed  that  the  price  was  unreasonable,  as 
it  could  not  have  been  reasonably  apprehend- 
ed that  the  fair  market  value  of  the  tract 
was  more  than  $1,000.  There  was  abundant 
testimony  to  support  this  finding,  and,  the 
Supreme  Court  having  so  found  as  a  matter 
of  fact,  this  court  will  not  review  It  Moran 
V.  Jersey  City,  58  N.  J.  Iaw,  653,  85  Atl.  950; 
Vreeland  v.  Bayonne,  60  N.  J.  Law,  168,  87 
Atl.  737;  Snyder  v.  Commercial  Union  As- 
surance Co.,  67  N.  J.  Law,  626,  62  Atl.  384; 
Lehigh  &  Wllkes-Barre  Coal  Co.  v.  Borough 
of  Junction  (N.  J.)  68  Atl.  806,  15  L.  R.  A. 
(N.  8.)  614. 

The  Suprone  Court  also  observed  that  up- 
on the  board  was  conferred  the  power  of  con- 
demnation to  meet  such  a  situation,  and  that 
the  failure  of  the  board  to  have  recourse  to 
condemnation  proceedings  in  view  of  the  ex- 
cessive purchase  price  demanded  was  an  un- 
reasonable and  improvident  exercise  of  the 
power  conferred  upon  the  board.  The  coun- 
sd  for  the  plaintiff  In  error  denles-that  this 
power  to  condemn  existed.  He  Insists  that 
the  power  to  condemn  contained  In  Act  April 
21,  1876  (P.  L.  p.  866).  "To  enable  cities  to 
supply  the  inhabitants  thereof  with  pure  and 
wholesome  water"  (1  Gen.  St.  1895,  p.  646,  | 
902),  could  not  be  employed  by  Perth  Amboy 
because  It  was  supplying  water  to  South  Am- 
boy; while  the  power  to  condemn  was  only 
conferred  for  the  purpose  of  supplying  the 
Inhabitants  residing  within  the  corporate 
limits  of  the  condemning  city.  But  the  pur- 
pose for  which  the  power  to  purchase  and 
condemn  was  conferred  could  be  enlarged  by 
subsequent  statutes,  and  was  so  enlarged  by 
P.  L.  188.5,  p.  267,  and  P.  L.  1886,  p.  272  (1 
Gen.  St.  1895,  p.  655). 

But  aside  from  this,  it  Is  to  be  observed 
that  the  contention  of  the  plaintiff  In  error, 
if  sound,  would  strip  Perth  Amboy  of  the 
power  to  purchase  the  land  and  water  in 
question;  for  power  to  purchase  land  and 
water  rights  stands  upon  the  same  footing  as 
the  iwwer  to  condemn.  With  the  exception 
that  there  must  be  an  inability  to  agree  as  a 
condition  precedent  to  condemnation,  both 
rights  cover  the  same  subject-matter  and  exist 
ui)on  the  same  condition. 


It  Is  also  insisted  by  the  plaintiff  In  error 
tliat  the  provisions  of  the  act  of  1907  (page 
633,  S  2)  stood  in  the  way  of  condemnation. 
The  section  mentioned  enacts  that  "bo  mu- 
nicipal corporation  shall  have  power  to  con- 
demn land  or  water  from  any  new  or  addi- 
tional source  of  water  supply  until  the  wa- 
ter supply  commission  shall  have  approved 
same."  It  is  to  be  observed,  first,  that  this 
legislation  was  not  in  existence  at  the  time 
the  resolution  to  purchase  this  land  wa» 
passed,  namely,  on  June  6,  1906.  Secondly, 
If  it  bad  existed,  the  duty  would  have  been 
upon  the  board  of  water  commissioners  to 
apply  for  the  approval  of  the  plant  as  a 
step  preliminaiy  to  condenmation  proceed- 
ings. 

Again,  it  is  said  there  could  have  been  no 
condemnation  unless  Perth  Amboy  had  al- 
ready acquired  a  plant;  but  Perth  Amboy 
had  a  plant;  but  if  it  had  none,  and  the 
power  to  condemn  was  for  this  reason  ab- 
sent, that  would  annul  the  power  to  purchase 
as  well,  as  the  power  to  condemn. 
.  The  judgment  of  the  Supreme  Court  should 
be  affirmed. 


CAMPBBUU  MORRELL  &  00.  v.  LB- 

HOCKT. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  16,  1908.) 

1.  Appeal  and  Esbob  ({  635*)— Mattebs  to 
BE  Shown  bt  Recokd— Retubn  to  Wmt  of 

EiBBOB. 

Where  the  printed  case  submitted  with  the 
briefs  shows  no  return  to  the  writ  of  error,  the 
writ  will  be  dismissed. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2781;   Dec  Dig.  $635.*] 

2.  Appeai.  and  Ebrob  (|  635*)— Mattebs  to 
BE  Shown  bt  Record  —  Tbansobipt  or 
Judgment.    ■ 

Where  the  printed  case  does  not  contain  a 
transcript  of  the  judgment  below,  the  writ  of 
error  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  2780;  Dec  Dig.  i  &5.*1 

Error  to  Supreme  Court 

Action  by  Campbell,  Morrell  k  Co.  against 
Joseph  Lehocky.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Writ  dismissed  with- 
out prejudice. 

William  W.  Watson  and  Robert  R.  Watson, 
for  plaintiff  In  error.  Henry  O.  Whitehead, 
for  defendant  in  error. 

PER  CURIAM.  The  printed  case  submit- 
ted with  the  briefs  herein  shows  no  return 
to  the  writ  of  error,  nor  any  transcript  of 
the  judgment  below. 

The  writ  of  error  will  be  dismissed  with 
costs,  but  without  prejudice. 
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In  M  FROTHINGBAM'S  WIUi. 

(Piengatiya  Conrt  of  New  Jersey.     Dee.  18, 
1808.) 

1.  WtaXa  (I  173*)— OAKOKLIiATION— BBAflUKM. 

Pencil  eiasures  on  the  face  of  a  vill  are  as 
effectual  to  cancel  the  portion  obliterated  aa  if 
done  with  ink. 
[Ed.  Note.— For  other  caaea,  see  Wills,  Dec 

Dig.  i  i7a»] 

2.  Wiiifl   (i  170*)  —  Cawceixatiok  —  Bba- 

SUBES. 

In  case  of  pencil  eraaaies  on  the  faoe  of  a 
will,  the  question  is  whether  the  erasures  were 
intended  to  be  the  testator's  final  act,  or  wheth- 
er they  were  dependent  relative  revocation,  not 
final;  intention  with  whidi  the  marks  were 
made  being  the  test. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  J  441;   Dec.  Dig.  t  ITO.*] 

8.  Wills  ({  306*)  —  CUnckllatior  —  Eui- 

SDBES. 

The  presence  of  pencil  marks  on  the  draft 
of  a  new  will,  found  in  a  drawer  of  testator's 
desk  after  his  death,  is  prima  facie  evidence  that 
the  marks  were  made  by  him,  and  indicate  that 
he  was  still  in  a  state  of  dubiety  as  to  the  dis- 
position of  his  property. 

[Ed.  Note.— For  other  cases,  see  Wills,  Oent 
Dig.  »  731 ;   Dec  Dig.  f  SOO*] 

4.  Wills  (t  170*)  —  CASonxAnon  —  Bba- 

SintKB. 

That  certain  gifts  made  by  a  testator  are 
inoperative  because  of  bis  altered  circumstances 
cannot  be  uived  as  a  reason  for  holding  that 
erasures  on  his  will  were  made  animo  revocandi. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  i  170.  •] 

5.  Wills  (|  170*)— Cakckxatioii  —  Cahoh.- 
LATION  TO  .Makb  Frish  Will. 

If  a  will  is  shown  to  have  been  canceled 
for  the  purpose  of  making  a  fresh  will,  the  orig- 
inal is  not  revoked  if  no  uesh  will  is  made. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  i  170.*] 

e.  Wills  (|  82*)  —  Vauditt  or  Unkatusai. 

Will. 

That  a  testator  makes  an  unnatural  will, 
or  allows  a  will  to  stand  which,  by  reason  of 
changed  circumstances,  would  be  onnatoral  if 
made  at  the  particular  time,  is  not  a  reason 
for  overthrowing  it. 

[Ed.  Note.— For  other  cases,  see  Wills,  CSent 
Kg.  I  203;    Dec.  Dig.  S  82.*] 

7.  Wills  (t  168*)  —  Revocation  —  Necmwtt 

or  COHPLTiito  WITH  Statutes. 

Irrespective  of  intention  testaments  can 
only  be  revoked  according  to  the  formula  pre- 
scribed by  statute. 

[Ed.  Note.— For  other  eases,  see  Wills,  Dec. 
Dig.  i  168.*] 

Appeal  from  Orphans'  Court,  Mcmmoath 
Coun^. 

In  the  matter  of  the  probate  of  the  will  of 
Howard  P.  Frothlngham,  deceased.  The  will 
was  admitted  to  probate,  and  Meredith  8. 
Frothlngham  and  another  appeal.    Reversed 

McDermott  &  Fisk  and  Bigham  &  Wag- 
ner, for  appellants  Meredith  S.  Frothlngham 
and  Grace  Bleecker  MacSymon.  Benjamin 
P.  Morris  and  Edmmid  Wilson,  for  respond- 
ents Maud  Le  Grand  Frothlngham,  Beatrice 
M^nde  Frothlngham,  and  James  P.  Dodd. 
Clinton  E.  Flak,  for  respoadent  Lillian  Low. 


WALKER,  Vice  Ordinary.  The  Monmouth- 
connty  orphans'  court  on  May  20,  1907,  made 
an  order  admitting  to  probate  the  last  will 
and  testament  of  Howard  P.  Frothlngham, 
late  of  the  county  of  Monmouth,  deceased, 
omitting  from  the  probate  thereof,  however, 
the  second,  third,  fourth,  and  fifth  clauses 
of  the  will,  through  which  lead  pendl  lines 
by  way  of  erasure  had  been  drawn  by  the 
testator  and  another  In  his  presence  and 
with  his  approbation,  and  which  erasures.  It 
was  adjudged,  were  cancellations  made  by 
Mr.  Frothlngham  animo  revocandi.  In  the 
clauses  of  the  will  thus  erased,  and  said  to 
have  been  canceled  with  intent  to  revoke  the 
parts  of  the  testament  obliterated,  Mr.  Froth- 
lngham made  provisions  as  foUows:  (2)  To 
his  daughters,  Lillian  Low  and  Beatrice 
Maude  Frothlngham,  each  an  annuity  of  $160 
per  month  for  life,  and  to  his  sister,  Grace 
Bleecker  MacSymon,  and  his  brother,  Mere- 
dith S.  Frothlngham,  each  an  annuity  of 
|100  per  month  for  life,  such  annuities  to 
be  a  charge  against  bis  residuary  estate; 
(8)  to  his  friend  James  P.  Dodd  bis  business 
of  negotiating  loans  in  New  York  City;  (4) 
to  his  daughter  Lillian  Low  a  house  and 
land  in  East  Orange,  together  with  the  con- 
tents of  the  house ;  and  (5)  to  his  wife,  Maud 
Le  Grand  Frothlngham,  a  house  and  land  in 
New  Tork  City;  also  a  house  and  grounds 
at  Deal  Beach,  Monmouth  county,  and  the 
contents  of  the  house;  also  his  one-half  in- 
terest in  a  large  tract  of  land  located  In  the 
counties  of  Passaic  and  Bergen. 

The  pertinent  facts  concerning  the  cancel- 
lations referred  to  are  these:  James  P. 
Dodd,  the  person  to  whom  Mr.  Frothlngham 
in  the  third  Item  of  his  wiU  bequeathed  his 
business,  testified  that  he  was  employed  by 
Mr.  Frothlngham  at  bis  office  in  New  Xork ; 
that,  a  week  or  so  after  the  will  had  bean 
executed,  Mr.  Frothlngham  brought  It  to  the  ' 
office  to  put  in  his  safe,  and  it  then  had  no 
peneil  marks  upon  it  On  a  day  in  Decem- 
ber, 1906,  Mr.  Frothlngham  had  a  talk  with 
the  witness  about  his  financial  situation,  and 
said  to  the  witness  that  he  had  almost  no 
estate  left  outside  of  what  real  estate  he 
had,  and  that  he  thought  he  ought  to  change 
his  will,  because  he  had  provided  in  it  for 
annuities,  and  there  was  no  money  out  of 
which  to  pay  them,  and  he  was  worried 
about  what  would  become  of  his  wife.  He 
wanted  her  to  get  all  she  could  out  of  the 
estate  which  was  very  little,  and  he  told  the 
witness  to  call  his  attention  to  the  matter 
the  next  day  so  he  could  get  the  will  out  of 
the  safe  and  make  the  changes.  The  next 
day  he  himself  asked  fOr  the  will,  and  the 
witness  got  it  out  for  him,  and  he  made  the 
pencil  marks  upon  it  in  the  presence  of  the 
witness,  with  the  exception  of  the  iparks 
through  the  names  of  the  witness  and  of 
.Tohn  Olney  and  John  J.  Edwards,  which 
marks   were  made  by  ^e  witness  In  Mr. 
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Frothingham^i  presence.  Tbe  word  "Bold," 
written  in  lead  pencil  on  the  fifth  Item  of 
the  will,  was  made  by  Mr.  Frothingbam,  and 
the  tract  so  marked  sold  was  in  fact  sold  be- 
tween the  date  of  the  will  and  the  day  of 
the  drawing  the  lead  pencil  mark  to  which 
reference  is  made.  The  witness  then  asked 
Mr.  Frothingbam  if  he  wanted  him  to  send 
the  will  over  to  his  lawyer,  and  he  said : 
"No;  send  It  to  the  man  who  engrossed  it, 
and  have  him  make  a  draft  of  it  according 
to  the  directions."  This  was  done,  and  the 
draft  came  back,  and  there  was  a  danse  in 
It  that  did  not  suit  Mr.  Frothingbam,  and 
he  threw  it  aside,  and  put  the  old  will  in  the 
safe.  The  new  draft  he  put  in  bis  desk.  On 
the  day  before  the  changes  were  made,  and 
during  the  talk  about  them,  he  suggested 
that,  inasmuch  as  Mr.  Frothingbam  thought 
his  family  would  get  hardly  anything  out 
of  the  estate,  If  would  be  a  good  thing  to 
let  Mrs.  Frothingbam  share  in  the  business, 
if  he  thought  there  was  anything  in  It ;  and 
they -also  talked  at>out  taking  bis  son-ln-law 
In  tbe  office,  and  Mr.  Frothlngham  asked  the 
witness'  opinion  upon  the  matter,  and  he 
told  him  be  thought  it  would  be  a  very  good 
thing,  inasmuch  as  Mr.  Frothingbam  was  go- 
ing away  for  some  time,  and  it  probably 
would  be  better  to  have  some  representative 
of  his  family  In  the  office,  and  he  gave  the 
witness  Instructions  to  have  the  business  go 
to  Mr.  tx>w  Instead  of  to  himself,  as  provid- 
ed in  the  original  will.  Mr.  Frothlngham 
said  nothing  about  the  business  on  the  day 
the  changes  were  made.  It  was  tbe  day  be- 
fore when  they  had  the  long  talk  that  the 
instructions  were^  given.  In  pursuance  of 
this  conversation  tbe  witness,  Mr.  Dcdd, 
gave  the  draftsman  Instructions  to  substitute 
the  name  of  Mr.  Low  for  himself  In  the  wQi. 

George  J.  Ennls  testified  that  he  was  a 
clerk  for  Mr.  Frothingbam,  and  was  present 
In  his  office  in  December,  1906,  with  Mr. 
Frothlngham  and  Mr.  Dodd,  and  saw  the 
will  on  Mr.  Frotblnghara's  desk,  and  he  saw 
Mr.  Frothingbam  make  the  pencil  marks  on 
tbe  will,  and  heard  him  say  that  be  had 
some  changes  to  make. 

The  only  other  persons  sworn  were  the 
subscribing  witnesses  to  the  will,  who  proved 
its  due  execution. 

It  Is  settled  that  pencil  erasures  made  upon 
the  face  of  a  will  are  as  effectual  to  cancel 
the  portions  obliterated  as  if  done  with  ink. 
Hllyard  v.  Wood  (N.  J.  Prerog.)  63  Atl.  T. 
The  question,  however,  is  whether  the  eras- 
ures were  intended  to  be  the  "final  act  of  the 
testator  t>y  way  of  canceling  portions  of  his 
win,  or  whether  they  were  what  is  called  in 
tbe  law  dependent  relative  revocation,  which, 
of  course.  Is  not  final.  The  Intention  with 
which  the  testator  makes  tbe  marks  upon  his 
will  is  the  crucial  test  as  to  whether  or  not 
cancellation  is  Intended.  Vice  Ordinary  Ber- 
gen iB  Hllyard  v.  Wood  (N.  J.  Prerog.)  63 
Atl.  9>  said  that  the  manner  In  which  the 
erasure  is  made,  whether  in  ink  or  pencil,  the 


extent  of  it,  and  its  eflfect  upon  other  nnoan 
celed  portions  of 'the  will  may  prevent  tbe 
presumption  of  finality.  Now,  in  tlie  case 
under  consideration.  If  it  be  conceded  that 
omitting  the  parts  of  the  will  said  to  have 
been  canceled  does  not  render  tbe  remaining 
portions  ambiguous  (which  is  true  assuming 
the  testator  meant  to  cancel  the  last  line  of 
the  second  item  which  Is  untouched  by  the 
pencil  mark),  tbe  other  tests  as  to  finality, 
namely,  tbe  manner  in  which  the  erasures 
were  made,  and  the  extent  of  them,  certainly 
make  against  the  presumption  of  finality.  E<s- 
peclally  Is  this  so  when  the  acta  of  the  testat- 
or are  considered  in  conjunction  with  Itla  dec- 
larations. 

Let  me  say  at  this  Juncture  that  in  Hll- 
yard V.  Wood,  supra,  the  character  of  the 
erasures  made  upon  the  will  were  such  as  to 
lead  most  strongly  to  the  conclusion  that  the 
act  was  deliberate  on  the  part  of  the' testator, 
and  made  with  Intent  to  obliterate  the  por- 
tions marked,  for  there  were  three  or  more 
lines  drawn  through  each  part  of  the  will  in> 
tended  to  be  eliminated.  Not  so  In  tbe  case 
of  the  will  under  consideration.  In  Qie  wilt 
of  Mr.  Frothlngham  tHe  second  Item  is  com- 
posed of  17  lines  on  the  first  page  and  1  line 
on  tbe  second  page.  Through  the  17  lines 
on  the  first  page  are  drawn  two  pencil  marks 
obliquely  crossing  each  other,  while  the 
eighteenth  line  of  tlie  second  item,  which  Is 
tbe  first  line  on  the  second  page.  Is  without 
cancellation.  Through  the  third  item.  In 
which  the  bequest  of  his  business  is  made  by 
Mr. .  Frothlngham  to  his  friend  Bfr.  Dodd, 
is  drawn  a  single  and  practically  vertical 
lead  pencil  mark  through  the  first  14  lines, 
leaving  2  lines  at  the  conclusion  of  tbe  Item 
untouched  by  the  vertical  mark.'  These  2 
lines  are  canceled  by  4  oblique  lines  run- 
ning through  portions  of  tiiem,  2  of  wlUcb 
extend  up  into  the  body  abore.  My  reading 
of  the  testimony  leads  me  to  believe  that  the 
marl;  made  by  tlie  testator  upon  this  third 
Item  is  tbe  single  vertical  pencil  mark  to 
which  I  have  referred.  The  testimony  of  the 
witness  Dodd  la  somewhat  ambiguous  upon 
this  point  He  says  that  Mr.  Frothingbam 
made  all  of  the  pencil  erasures  with  the 
exception  of  tbe  mark  through  his  own  name 
In  the  second  line  of  the  third  item,  and,  to 
use  his  own  language,  "the  mark  through 
'James  P.  Dodd'  was  made  by  myself  in  hU 
presence.  The  mark  through  'John  Olney* 
and  'John  J.  Edwards'  was  also  made  by  me 
In  his  presence."  In  tbe  answer  from  which 
the  foregoing  Is  quoted  he  mentions  obliter- 
ating his  own  name  twice,  and  In  the  testi- 
mony thus  literally  copied  I  take  it  that  his 
mention  of  bifl  name  refers  to  the  second 
time  his  name  appears  in  that  Item.  It 
should  be  stated  In  this  connection  that  the 
vertical  pencil  mark  through  the  third  Item 
runs  through  the  Initial  letters  of  the  names 
of  Dodd  and  Eldwards.  This  line  was  drawn 
by  the  testator,  unless  he  stopped  above  the 
fifth  line  from 'the  end  of  the  Item,  in  which 
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eTent  tbaC  line  was  contliraed  by  tbe  witness 
Dodd.  An  Inspection  of  the  line  both  with 
the  naked  eye  and  under  the  microscope 
clearly  Indicates  that  It  is  a  continnona  line 
drawn  by  tbe  same  hand  at  the  same  time, 
and.  If  It  were  efficacious  to  cancel  all  parts 
of  tbe  item  through  which  It  was  drawn,  or, 
for  that  matter,  the  whole  item,  the  names 
of  James  P.  Dodd,  John  Olney,  and  John  J. 
Edwards  were  effectually  canceled  by  that 
mark.  Now,  if  Mr.  Dodd  drew  the  lines 
through  his  own  name  and  the  names  of  Ol- 
ney and  Edwards,  he  did  it  by  making  a 
practically  horlsontal  line  thron{^  his  own 
name  In  both  places  where  it  occurs  In  the 
item,  and  by  drawing  an  oblique  line  through 
the  name  of  John  J.  Edwards,  which  line  ex* 
tends  for  a  considerable  distance  through  the 
item,  and  by  drawing  several  other  irregular 
lines  through  the  end  of  the  item  where  the 
three  names  occur.  The  following  Is  a  copy 
of  the  third  item,  line  for  line,  with  straight 
marks  in  ink  drawn  through  it,  which  marks 
dosely  a^iproximate  tbe  pencil  marks  upon 
th*  face  of  the  Item: 


THinn— 1  giv< 
fnend  jAMBfr^^ 

[oni 


of  neKOtia ting  tin 
188iJ 


(Page  2.) 

and  bequeath  to  my 
Ifi.my  business 
and  call  loans. 


tabUsbed  in  l88iJ  oondncted  at  No.  3  Wall 
Street,  New  YorM  City,  including  my  fui^ 
uiture  and  furuisiings  connected  tbeie> 


with,  and  1  authi 

tbe  said  business 

■inoome  derived  tl 

him  absolutely  afid^  in  bU  o 

It  Is  my  wioh  aaj 

the  fid  T»m— 


him  to  continue 
direct  that  tbe 
refrom  idiall  go  to 
n  light, 
'equest 
lytaln  JOHTC, 


land 


■  I  bereh 


to 


BDWAttPrrCTrm 


present  position  so 
llschatge 
[liereto.— 


long. 
Tlie  diitie 

The  fourth  item  is  obliterated  by  an  oblique 
pencil  mark  drawn  entirely  through  the  Item, 
as  shown  approximately  In  tbe  subjoined  copy 
of  that  item,  marked  in  ink: 

(Page  2.) 

FOITRTH.  I  give,  devise/tnd  bequeath 
to  my  beWved  daughter  T.TLLIAX  T^AV. 
tbe  house  and  land  kno«nandaiiif- 
nated  as  No.  84  Cadeton  Street,  East 
Orange. 'New  .Terse^  together  with  alt 
tbe  contents  of  jnid  bouse  abstdutely 
and  in  hei  o\^jrright. — 

The  fifth  item  was  canceled  by  vertical 
pencil  marks  drawn  clear  through  the  item 
from  top  to  bottom,  and  in  that  item  in  the 
last  paragraph  In  addition  to  the  vertical  pen- 
cil line  the  word  "Sold"  Is  written  in  pencil, 
so  that  some  part  of  the  pencil  writing  ex- 
tends over  the  last  four  lines  of  the  item, 
which  is  a  bequest  to  the  testator's  wife  of  a 
half  interest  in  a  tract  of  land  located  In 
Passaic  and  Bergen  counties,  in  this  state. 
The  following  is  a  copy  of  the  fifth  item, 
showing  approximatdy  how  it  is  marked: 

(Page  2.) 


FIFTH:— I  gi^c,  devise  and  bequeath 
.o  mv  beloved  nftd  devoted  wife  >fAITD 
LE  GRAND  FBOTHINGHAM,  the  Tiouse  and 
land  known  an^  detlcnsted  as  No.  20  West 


to 


(Page  a) 

nth  street  New  YotklCltf,  and  all  the 
contents  in  said  bouse/  and  also  the  boost 
and  grounds  located  w  Milan  Place, 
Stratford  Place,  Surf  Lane  and  Deal 
Esplanade,  at  Deal  Seach,  Monmouth 
County,  New  Jersey,  hnd  all  the  coi.tents 
of  said  house,  abaolnfely  and  in  her  own 
right  ', 

I  also  gfve,  devise  and 
my  said  wife  my  one-bjf 
est  in  the  Jjt  Grand  ~ 
consisting  of  TwonC 
acres  located  in  tlie^on 
and  Bergen  In  the  Sf 
the  other  halt  interafst 


Pliny  FIsk  of  Ne 


bequeath  to 
(  (1/2)  inter- 
e  Tract  of  land 
ndred  (2100) 
Tea  of  Passaic 
«f  New  Jersey, 
einp  owned  by 
ork   City.— 


Mr.  Frothlngham  was  undoubtedly  a  man 
of  affairs  and  one  who  seems  to  have  been 
precise  about  the  form  in  which  bis  will 
should  exist.  He  appeared  to  be  unwilling 
that  bis  testamentary  acts  should  repose  In 
any  poorly  written  or  even  tyjjewrltten  form, 
but  bad  his  will  engrossed  by  one  who  was  a 
professional  scrivener,  a  man  who  wrote 
what  is  called  a  "court  hand."  After  the 
emendations  referred  to  were  made  upon  the 
face  of  his  will,  he  directed  Mr.  Dodd  to  take 
It  to  the  man  who  engrossed  it,  and,  to  use 
his  own  language,  "have  him  [the  scrivener] 
make  a  draft  of  it  according  to  the  dlrec- 
tidns."  "Make  a  draft  of  it"  to  my  mind 
means  make  a  draft  of  a  will  for  execution 
by  the  testator.  The  "directions"  referred 
to  could  be  nothing  more  than  the  erasures 
upon  the  face  of  the  will  plus  the  verbal  dec- 
larations of  Mr.  Frothlngham  to  Mr.  Dodd. 
It  is  a  singular  thing  that  upon  receiving  the 
will  with  the  marks  of  cancellation  upon  it, 
and  hearing  the  verbal  directions  from  Mr. 
Dodd,  the  scrivener  should  have  made  a  new 
draft  containing  as  the  third  item,  a  devise 
and  bequest  to  the  testator's  .daughter,  Mrs. 
Low,  of  the  house  and  Its  contents  which 
were'  devised  and  bequeathed  to  her  In  the 
fourth  item  of  the  original  will,  and  through 
the  entirety  of  which  Item  in  the  original 
will  a  lead  pencil  mark  was  obliquely  drawn. 
What  occurred,  then,  was  this:  The  will 
with  the  obliterations  upon  it  was  sent  to  the 
scrivener,  with  request  to  make  a  new  draft 
according  to  directions,  and  the  directions, 
aside  from  those  that  the  marked  will  would 
naturally  indicate,  were  disclosed  by  Mr. 
Dodd,  and  tbe  draft  of  a  new  will,  when  sent 
over  to  Mr.  Frothlngham,  gave  the  business 
to  Mr.  Low  and  the  house  No.  84  Carleton 
street.  East  Orange,  to  Mrs.  Low,  coupled 
with  a  devise  and  bequest  of  all  the  testator's 
residuary  estate  to  his  wife,  whom  he  ap- 
pointed his  executrix  with  power  of  sale  of 
his  real  estate.  Mr.  Dodd  says  that,  when 
the  draft  came  back,  there  was  a  clause  in  it 
that  did  not  suit  Mr.  Frothlngham,  and  that 
he  threw  It  aside,  and  put  the  old  will  in  the 
safe,  and  the  draft  was  found  after  his  death 
in  a  drawer  in  his  desk  with  erasures  upon 
it  made  by  lead  pencil  marks.  The  lead  pen- 
cil marks  on  this  draft  are  drawn  practical- 
ly perpendicularly  through  the  first,  second, 
and  third  items.    The  first  item  directs  his 
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executrix  to  pay  JUs  debts,  the  second  be- 
queaths the  business  to  Ms  son-in-law 
Low,  and  tbe  third  devises  and  bequeaths 
the  house  and  contents  to  his  daughter  Mrs. 
Low.  One  line  of  the  third  item  Is  left  un- 
touched on  the  second  page,  and  tbe  fourth 
item  is  a  gift  ot  the  residue  of  his  estate  to 
his  wife.  The  fifth  authorizes  the  executrix 
to  sell  real  estate,  and  the  sixth  constitutes 
Iiis  wife  executrix.  Mr.  Dodd  says  that  one 
clause  in  the  draft  did  not  suit  Mr.  Frotb- 
Ingham,  which  one  we  are  not  informed,  but, 
when  the  draft  is  produced,  we  find  three 
items  erased. 

Let  us  loolt  again  at  the  language  used  by 
the  testator  at  the  time  he  made  the  pencil 
marlcs  upon  his  will.  BIr.  Dodd  says  that, 
in  a  conversation  .with  him,  the  testator 
said  that  he  liad  almost  no  estate  left,  and 
thought  he  ought  to  change  his  will,  and 
asked  the  witness  to  call  his  attention  to  tbe 
matter  the  next  day  so  he  could  get  the  will 
out  of  the  safe  and  make  the  changes.  These 
expressions,  read  in  connection  with  the  tes- 
tator's direction  to  tbe  witness  to  take  the 
wOI  to  the  scrivener  to  make  a  new  draft  ac- 
cording to  directions,  one  direction  admitted- 
ly being  that  the  third  item,  which  was  more 
effectually  canceled  by  pencil  marks  than  any 
of  the  other  provisions,  should  l>e  incorporat- 
ed Into  the  new  draft,  leads  my  mind  to  the 
conclusion  that  the  pencil  marks  upon  the 
will  were  not  made  animo  revocandl,  but 
were  made  as  a  guide  and  by  way  of  instruc- 
tion to  the  scrivener,  concerning  the  drawing 
of  a  new  will  which  tbe  testator  proposed  to 
execute  in  substitution  for  the  one  upon 
which  he  had  made  the  marks.  My  judgment 
is  that  there  was  a  verbal  direction  given 
to  tbe  scrivener  which  Mr.  Dodd  forgot  to 
tell  about  when  he  was  examined  as  a  wit- 
ness, and  that  was  concerning  tbe  fourth 
item  of  the  original  will,  which  devised  and 
bequeathed  a  house  and  lot  to  Mrs.  Low.  Al- 
though effectually  canceled  by  a  lead  pencil 
mark,  if  canceled  at  all,  this  item  appears  in 
the  new  draft  as  item  3.  In  my  opinion  tbe 
scrivener  was  Instructed  by  Mr.  Dodd  to  re- 
write this  item  into  the  new  draft,  or  it 
would  not  have  appeared  in  it  Without 
directions  to  incorporate  that  item  in  the 
new  draft,  the  scrivener  could  hardly  have 
made  the  mistake  of  renumbering  and  rewrit- 
ing It,  for,  as  he  copied  it  word  for  word  and 
line  for  line  from  the  old  will  into  the  new 
draft,  bis  eyes  would  have  beheld  at  every 
glance  the  mark  of  obliteration.  He  must 
have  been  Instructed  to  rewrite  that  item  not- 
withstanding the  erasure.  I  am  aware  that 
there  is  no  direct  testimony  to  tbe  effect  that 
the  testator  sent  word  to  tbe  scrivener  to  re- 
embody  the  fourth  item  ot  the  will  into  the 
draft  notwithstanding  the  pencil  erasure 
mark  upon  it,  but  It  is  reasonably  to  be  pre- 
sumed that  such  Instruction  was  sent  In  no 
other  way  can  I  account  for  the  presence  of 
item  3  in  the  new  draft 

It  is  perfectly  obvious  that  the  testator 


again  detennljQed  upon  changes,  for  the  draft 
of  a  new  will  when  produced  shows  an  ob- 
literation ,by  the  same  character  of  marks 
across  the  bequest  of  his  business  to  his  son- 
in-law  and  the  gift  of  a  bouse  and  its  con- 
tents to  his  daughter,  as  appears  on  the  orig- 
inal  will.     The  draft  being  found   In   tbe 
drawer  ot  his  desk  after  his  death  with  the 
pencil  marks  upon  it  is  prima  facie  evidence 
that  the  marks  were  made  by  him  (Hliyard  v. 
Wood,  ubl  supra),  and  would  indicate  that 
he  was  stiU  in  a  state  ot  dubiety  as  to  what 
disposition  he  would  make  ot  his  property. 
If  anything  were  wanting  to  show  the  incon- 
clusive character  of  the  marks  made  upon 
the  face  of  the  original  will,  it  is  supplied  by 
the  testimony  of  Mr.  Dodd,  who  said  that  the 
will  was  to  be  redrawn  on  the  lines  as  he 
had  proposed  to  make  the  changes  and  as  in- 
dicated by  the  lead  pe&dl  marljs,  and  those 
lead  pencil  marks  were  for  the  instruction  of 
the  draftsman  as  well  as  the  ones  put  on  by 
him.    Now,  according  to  this  testimony,  the 
testator  did  not  change,  but  proposed  to  make 
changes,  in  his  will,  and  the  pencil  marks 
made  both  by  the  testator  and  the  witness 
were  Intended  tor  the  draftsman,  and  those 
pencil  marks,  and  nothing  more,  would  have 
Indicated  that  the  draftsman  was  to  omit  en- 
tirely from  the  new  draft  tbe  third  Item 
which  contained  a  bequest  of  the  business, 
but,  when  the  draft  came  back.  It  contained 
the  clause  giving  the  business  to  Mr.  Low,  in- 
stead of  Mr.  Dodd,  Just  as  Mr.  Dodd  says 
Mr.  Frothingham  intended.    This  shows  con- 
clusively that  that  intent  with  reference  to 
the  second  item,  was  to  be  gathered  from  tbe 
pencil   marks  plus  the  verbal  instructions, 
and  therefore  there  was  no  cancellation  of 
the  second  item  by  the  drawing  of  the  pencil 
marks  upon  It  because  of  a  want  of  intent  on 
the  part  of  the  testator  thereby  to  revoke  that 
portion  ot  his  will.     The  testimony  shows 
that  the  tract  in  Passaic  and  Bergen  counties 
devised  to  his  wife  had  been  sold  by  the  tes- 
tator between  the  date  of  making  his  will 
and  the  time  of  making  the  lead  pencil  marks 
upon  it    The  testimony  does  not  disclose  any 
sale  of  the  property  in  East  Orange,  which 
he  bequeathed  to  his  daughter.    The  learned 
Judge  in  the  court  below  stated  that  althou^ 
not  in  proof,  it  was  stated  by  counsel  at  the 
hearing  that  the  real  estate  devised  by  tbe 
testator  to  his  daughter  Lillian  Low  in  the 
fourth  item  of  his  will  and  to  his  wife  In  tbe 
fifth  item  of  his  will  had  been  sold  prior  to 
making  the  pencil  marks  in  December.    If 
this  be  so,  it  Is  somewhat  singular  that  be 
should  have  written  the  word  "Sold"  only 
upon  the  description  of  the  tract  in  the  coun- 
ties of  Passaic  and  Bergen,  and  not  upon 
the  description  of  the  house  and  land  on  West 
Seventy-Seventh  street  New  Yorli,  and  the 
house  and  land  at  Deal  Beach,  N.  J.,  which 
tracts  he  devised  to   his  wife  in   the  fifth 
item,  and  that  he  should  not  have  so  written 
the  word  "Sold"  upon  the  description  of  the 
East  Orange  property  given  to  his  daughter. 
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In  other  words,  If  all  of  these  properties 
had  been  sold  at  the  time  he  made  the  pen- 
cil marks  upon  the  will,  and  if  the  word 
"Sold"  was  written  with  any  idea  of  signifi- 
cance at  all,  it  would  seem  that  it  would  have 
been  written  upon  the  descriptions  of  all 
the  properties  similarly  situated.  Surely 
the  word  "Sold"  written  alone  across  the  de- 
scription of  one  of  the  properties  would  in- 
dicate that  It  alone  had  been  sold,  and  the 
rest  stUl  remained  to  the  testator.  Assnm- 
tng  that  the  statement  of  counsel  Just  advert- 
ed to  has  the  same  force  as  eyidence,  the  facts 
stated  can  have  no  controlling  effect  On  this 
score  the  remarks  of  Sklllman,  Surrogate,  in 
Matter  of  Raisbeek,  52  Misc.  Rep.  279,  284, 
102  N.  T.  Supp.  967,  are  pertinent  He 
said  that  some  point  was  made  that  certain 
provisions  of  the  paper  propounded  as  a  will 
In  that  case  were  Invalid  and  that  others 
were  impossible  of  execution,  but  he  remark- 
ed that  with  those  questions  he  had  no  con- 
cern when  dealing  with  the  sole  question  as 
to  what  was  in  the  testator's  mind  when  be 
made  the  pencil  marks  upon  the  will.  The 
application  is  that,  althon^  certain  gltta 
made  by  Mr.  Frothlngham  are  inoperative 
because  of  his  altered  circumstances,  that 
cannot  be  urged  as  a  reason  for  holding  that 
the  erasures  on  his  wQl  were  made  anlmo 
revocandl.  I  do  not  .say  that  the  fact  can- 
not be  considered  with  other  facts  as  In- 
dicative of  snch  Intention,  but  I  do  say  that; 
standing  alone^  It  Is  entirely  without  con- 
trolling effect 

Now,  as  the  new  draft  contained  a  devise 
of  the  East  Orange  house  to  his  daughter, 
the  same  as  in  the  brlginal  will.  It  may  be 
that  the  reason  the  testator  drew  the  pencil 
mark  through  that  item  of  the  new  draft 
was  that  he  had  sold  the  East  Orange  prop- 
erty between  the  date  of  making  erasures  up- 
on the  face  of  the  original  will  and  his  ex- 
amination of  the  new  draft  In  the  absence 
of  a  precise  statement  by  counsel  giving  the 
dates  of  the  sales  of  his  various  tracts  of 
land  by  the  testator  and  the  exact  dates  of 
the  markings  upon  the  original  will  and  up- 
on the  new  draft  it  may  be  presumed  that 
the  sale  of  the  East  Orange  property  was 
effected  during  the  interval  just  mentioned. 

In  the  Matter  of  the  Will  of  Kirkpatrick, 
22  N.  J.  Eq.  463,  two  legacies  were  cancel- 
ed by  lines  drawn  by  the  pen  across  and  up- 
on the  words.  Besides  this,  there  were  mem- 
oranda In  the  margin,  one  opposite  each  can- 
celed part  signed  by  the  testatrix  in  the  one 
case  and  by  her  initials  In  the  other,  stat- 
ing she  wished  to  erase  those  parts.  The 
canceling  was  clearly  done  by  her,  and  there 
was  no  evidence  to  overcome  the  presump- 
tion that  the  cancellations  were  made  animo 
revocandl.  In  Theobald  on  Wills  (6th  Ed.) 
p.  44,  It  is  laid  down  that  if  a  will  is  shown 
to  tiave  been  canceled  for  the  purpose  of 
making  a  fresh  will,  the  original  will  is  not 
revoked  If  no  fresh  will  is  made.  In  the 
Goods  of  Appleby,  1  Hagg.   Ecc.  Rep.  143, 


the  deceased  delivered  his  will  to  his  execo- 
tor,  and  requested  him  to  make  certain  al- 
terations  In  it  which  he  did  in  pencil,  draw- 
ing it  through  the  signature  at  the  bottom  of 
the  will.  The  deceased  expressed  his  ap- 
probation of  the  alterations,  and  said  he 
would  make  a  copy  of  the  Instrument  and 
execute  it  He  afterwards  wrote  a  paper 
in  substance  the  same  as  the  will,  but  did 
not  execute  it  The  court  held  that  the  sig- 
nature on  the  will  being  struck  through  was 
to  be  regarded  as  preparatory  to  the  deceas- 
ed making  a  new  will,  which  he  did  not  do^ 
and  that  must  be  construed  as  only  a  con^ 
dltional  cancellation,  and  consequently  not 
a  revocation.  If,  as  held  In  the  case  Just 
mentioned,  the  cancellation  of  an  entire  will 
will  not  be  established  when  the  signature 
of  the  testator  is  struck  out  because  the  can- 
cellation was  only  done  with  a  view  to  the 
substitution  of  a  new  testament  to  be  exe- 
cuted, then  surely  the  striking  out  of  only 
parts  of  a  will  made  with  the  same  Inten- 
tion to  substitute  for  the  docnment  a  neir 
testament  will  not  in  the  absence  of  the 
execution  of  such  new  testament,  operate  as 
a  revocation  of  the  parts  of  the  will  which 
are  thus  tentatively  canceled.  In  Powell  t. 
Powell,  14  L.  T.  Rep.  800,  the  question  waa. 
whether  a  will  made  in  1862  was  revived  by 
the  destruction  of  a  will  made  In  1864,  which 
revoked  the  first  one.  The  deceased  intend- 
ed by  the  destruction  of  the  second  will  to 
revive  the  first,  but  the  second  will  was  pro> 
bated  as  it  was  revoked  only  with  Intent  to 
revive  the  first,  which  It  was  Inefficacious  to 
do.  A  draft  of  the  second  will  was  admitted 
to  probate  as  and  for  the  testament  whicb 
had  been  destroyed.  Speaking  to  the  doc- 
trine of  dependent  relative  revocation,  the 
court  said  that  if  the  act  of  destruction  be 
done  with  the  sole  intention  of  setting  up 
and  establishing  some  other  testamentary 
paper  for  which  the  destruction  of  the  paper 
in  question  was  only  designed  to  make  way, 
it  was  clear  that  In  such  case  the  anlmo 
revocandl  tiad  only  a  conditional  existence; 
the  condition  being  the  validity  of  the  paper 
intended  to  be  substituted.  Dpon  principle, 
the  doctrine  of  this  case  is  pertinently  ap- 
plicable to-  the  case  In  hand;  for.  Just  as 
surely  as  a  prior  will  Is  not  revoked  by  the 
destruction  of  a  later  will  which  in  terms 
revokes  the  first  one,  erasures  made  upon  the 
face  of  an  existing  will,  when  made  with  a 
view  to  the  execution  of  a  new  testament  to 
give  effect  to  the  intentions  of  the  testator 
as  expressed  In  the  original  will  modified 
to  the  extent  of  the  erasures  made,  wUl  not 
operate  as  a  cancellation  of  the  clauses  In 
the  will  thus  obliterated,  and  especially  is 
this  so  when,  as  In  this  case,  the  erasures 
upon  the  will  do  not  discover  all  of  the  tes- 
tator's Intentions  with  reference  to  altera- 
tions, part  of  which  reside  In  parol  instruc- 
tions to  the  scrivener.  The  case  under  con- 
sideration, as  I  view  it  is  essentially  a  fact 
case.    There  can  be  no  doubt  but  that  rer- 
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ocatlon  can  be  made  of  part  of  a  will  or  of 
an  entire  will  by  lead  i)encll  erasures  made 
npon  Its  face  anlmo  revocandl.  Every  case 
of  a  win  thus  obliterated  in  whole  or  In  part 
must  be  determined  upon  the  facta  of  that 
case  aa  to  the  intention  with  which  the 
marks  were  mad& 

The  learned  Judge  in  the  court  below  lays 
great  stress  npon  the  fact  that  the  testator 
realized  that  he  had  sustained  great  losses 
since  the  execution  of  his  will,  and  had  pro- 
Tided  for  annuities  which  his  estate  could 
not  pay,  and  was  naturally  worried  about 
what  would  become  of  his  wife,  and  want- 
ed her  to  hare  all  she  could  get  out  of  the  es- 
tate. The  condition  of  the  testator  at  the  time 
of  making  the  erasares  on  bis  will  was  such 
aa  undoubtedly  impelled  him  to  change  his 
testament  so  as  effectually  to  protect  his  wife 
to  the  extent  that  his  estate  would  protect 
her;  but.  In  order  to  do  what  he  intended,  his 
Intention  must  have  been  given  expression  ac- 
cording to  the  forms  of  law.  That  a  man 
makes  an  unnatural  will  or  allows  a  will  to 
stand  which  by  reason  of  changed  circum- 
stances would  be  an  unnatural  one  if  made 
at  the  particular  time  is  not  a  reason  to  over- 
throw the  testament.  Hundreds  of  men  fail, 
through  neglect,  to  alter  wills  as  their  own 
circumstances  and  those  of  the  natural  ob- 
jects of  their  bounty  undergo  a  change;  and 
thousands  of  men,  for  the  same  reason,  en* 
tlrely  fall  to  make  wills  at  all  when  every 
sense  of  duty  and  respousiblllty  indicate  that 
they  should  do  so.  We  have  a  statute  known 
as  the  statute  of  wills,  and  testaments  can 
only  be  validly  made  according  to  the  form- 
ula subscribed  by  that  statute  and  those  tes- 
taments when  made  can  only  be  revoked  ac- 
cording to  the  provision  of  that  statute. 
Failing  either  in  the  due  execution  or  revo- 
cation of  testaments,  the  act  of  the  deceased, 
no  matter  how  well  intended,  falls  utterly 
to  accomplish  his  purpose. 

Convinced  that  the  testator  Intended  to 
Change  his  will,  but  equally  convinced  that  he 
never  carried  his  intention  into  effect,  I  am 
constrained  to  bold  that  the  order  of  tiie 
Monmouth  county  orphans'  court  admitttni; 
the  will  to  probate  in  an  abbreviated  form 
should  be  modified,  and  that  court  directed 
to  admit  the  will  to  probate  in  its  entirety. 
This  leads  to  a  reversal.  The  costs  of  all 
parties  will  be  ordered  to  be  paid  out  of  the 
estate. 


(75  N.  J.  B.  67) 

REILLinr  et  al.  T.  CCRhRY  et  al. 

(Court  of  Chancery  of  New  Jersey.     Dee.  15, 
1908.) 

1.  Nuisance  (8  19*)  —  Ptjrstiit  of  Lawfui. 
Business— INJUBT  to  Bvbboundiro  Pbop- 

KBTY. 

While  a  person  is  entitled  to  enjoy  his 
piopertT  in  pursuing  a  lawful  businpss,  it  must 
be  conducted  with  regard  to  the  rights  of  sur- 


rounding property  owners,  and,  when  It  creates 
conditions  clearly  rendering  appropriate  enjoy- 
ment of  ■nmmndlng  properties  impossible,  eq- 
uity will  restrain  the  injury. 

[E>d.   Note.— For  oQier  cases,  see  Nuisance, 
Cent.  Dig.  f  Bo;    Dec.  Dig.  t  19.*] 
2.  Ntjxsaitcs  (I  3*)— Noise. 

Noise  may  constitute  a  nuisance,  but.  In 
determining  whether  it  is  a  nuisance,  its  char^ 
acter  and  volume,  and  the  time,  place,  and 
duration  of  Its  occurrence,  and  the  loodity  must 
be  considered. 

[Ed.  Note.— -For  other  cases,  see  Nuisance, 
Cent  Dig.  J  23;    Dec.  Dig.  {  8.*] 

A  Nuisance  (i  3*)— Noisk  or  Steau  Grginx 
IK  Residence  Dirtbict— Injunction. 

Where  the  noise  created  by  die  operation 
of  a  steam  engine  in  depositing  stone  on  lots  in 
a  residence  district  is  such  as  to  render  it  im- 
possible to  converse  in  the  neighboring  booses 
or  use  adjoining  premises  for  their  customary 
purposes,  its  operation  is  a  nuisance. 

FEd.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  {  23;    Dec.  Dig.  |  &*] 

Suit  by  James  B.  Reilley  and  others 
against  Michael  Curley  and  others  to  re- 
strain a  nuisance.  Issuance  of  temporary 
injunction  advised. 

This  Is  an  apt^icatlon  on  behalf  of  Beilley 
and  ttcree  other  complainants  against  Curley 
and  another  to  obtain  a  ptellmlnary  injunc- 
tion. 

Th«  bill  alleges  that  the  complainants  are 
owners  or  occupants,  or  both,  of  houses  in 
Jersey  City,  in  the  neighborhood  of  Baldwin, 
Magnolia,  and  Pavonla  avenues  and  West 
and  E^st  streets ;  that  this:  Is  a  strictly  res- 
identlaf  neighborhood;  that  on  East  street 
Curley,  one  of  the  defendants,  has  leased 
from  Byron,  the  other  defendant,  two  lots 
of  land  on  opposite  sides  of  that  street;  that 
be  Is  engaged  In  hauling  to  those  lots  loads 
of  broken  stone;  that  these  stones  are  in 
what  are  termed  "boats";  that  on  the  lots 
he  has  an  engine  and  a  derrick  and  a  cable; 
that  the  cable  is  hitched  to  the  "boats."  and 
they  are  drawn  up,  by  means  of  the  steam 
engine,  to  the  top  of  the  pUe  and  there 
dumped;  that  then  the  cable  is  allowed  to 
nm  free,  and  the  "boats"  ate  lowered  onto 
the  wagons.  It  Is  charged  that  the  noise  at- 
tendant upon  the  operation  of  the  engine  and 
cable  Is  so  great -as  to  seriously  Interfere 
with  the  dwellers  In  that  nelgbborfaood,  and 
Is  a  nuisance.  It  is  also  charged  that  the 
engine  Is  a  secondhand  one  and  In  an  ttnflt 
condition  to  be  used.  It  is  suggested  that  a 
muffler  could  be  used  upon  the  engine  so  as 
to  minimize  the  noise,  and  that  repairs  could 
be  made  to  It  to  do  away  with  some  of  Its 
present  defects,  wbidi  defects  are  alleged  to 
be  one  of  the  causes  of  the  noise  complained 
of.  The  answering  affidavits  are  mainly  di- 
rected to  proving  that  the  engine  was  the 
one  ordinarily  used  for  such  operations,  and 
that  no  more  noise  Is  attendant  upon  Its  op- 
eration than  is  usual  in  such  operations,  and 
that  mufflers  are  not  put  upon  such  engines, 
and  that  no  repairs  are  necessary  to  make 


•For  other  caMi  see  ume  topic  and  imUod  NUMBER  in  Dec  *  Am.  Diss.  1907  to  date,  ft  Reporter  Indaxaa 
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the  engine  a  proper  on'e  to  be  nsed  with  no 
nnnecessary  noise  In  this  buslnees.  There 
la  Boine  slight  attempt  to  show  that  it  does 
not  make  mudi  noise,  bnt  there  Is  no  direct 
denial  of  the  allegations  of  the  witnesses  for 
the  complainants  that  much  noise  does  re- 
mit from  the  operation.  An  opportunity 
was  afforded  the  defendant  Gnrley  to  ex- 
periment with  a  muffler  and  in  such  other 
way  as  he  might  thlnlE  flt  to  adopt  but  the 
proofs  show  that  be  did  not  succeed  In  mini- 
mizing the  volume  of  noise,  which  was  as 
great  as  theretofore. 


Zelgener  &  Lane,  for  complainants, 
multy  &  Cutley,  for  defendants. 


Tu- 


OARRISON,  V.  O.  (after  stating  the  facts 
M  above).  It  will  be  useful  to  consider  sev- 
eral questions  of  law  before  dealing  directly 
with  the  case  at  bar.  Since  the  defendant 
Curley  Is  not  engaged  in  Improving  the  land 
on  which  he  Is  piling  the  stone,  but  is  merely 
using  the  land  as  a  storage  place  for  the  stone, 
there  is  no  occasion  for'  the  application  of  the 
principle  that  neighbors  must  endure  the  usu- 
al and  customary  discomforts  arising  out  of 
the  Improvement  by  one  of  his  property. 

The  first  question  relates  to  the  principle 
to  be  applied  to  the  rights  ^f  the  respective 
parties,  and  this  has  been  well  summed  up 
In  a  recent  case  in  this  court  as  follows: 
"While  defendant  Is  entitled  to  the  enjoy- 
ment of  Its  property  in  the  pursuit  of  a  law- 
ful business,  that  business  must  be  conducted 
with  due  regard  to  the  well-recognized  rights 
of  surrounding  property  owners.  When  such 
business  becomes  creative  of  conditions 
which  clearly  render  the  appropriate  enjoy- 
ment of  surrounding  properties  Impossible, 
the  rights  of  others  are  invaded,  and  equity 
will  restrain  the  persistent  pursuit  of  such 
Injury."  First  M.  E.  Church  of  Cape  May 
V.  Cape  May.  Grain  &*CoaI  Company  (N. 
J.  Err.  &  App.)  67  Ati.  613.  614  (Leamlng, 
V.  C  1907). 

The  next  question  Is  whether  noise  alone 
may  constitute  such  a  nuisance  as  to  snbject 
the  one  creating  the  same  to  restraint  in  eq- 
uity. That  such  la  the  case  I  am  convinced 
from  the  authorities  not  only  in  our  state, 
but  In  many  other  Jurisdictions.  Of  course, 
the  character  and  volume  of  the  noise,  and 
the  time  and  duration  of  Its  occurrence,  and 
the  place  where  it  occurs,  and  the  surround- 
ings thereof,  are  the  important  and  deter- 
minative features.  Davidson  v.  Isbam,  9  N. 
J.  Bq.  189  (Williamson,  Ch.,  1862);  Wolcott 
T.  Mellc*,  11  N.  J.  Eq.  207,  66  Am.  Dec.  790 
(Williamson,  Oh.,  1856);  Ross  v.  Butler,  19 
N.  J.  Eq.  294,  302,  97  Am.  Dec.  654  (Zabrls- 
kie,  Ch.,  1868);  Cleveland  v.  CItlisens'  Gas 
Light  Co.,  20  N.  J.  Bq.  201,  205  (Zabrlskle, 
Ch.,  1860);  Demarest  v.  Hardman,  34  N.  J. 
Eq.  470  (Van  Fleet,  V.  C,  1881);  Cronin  t. 
Bloemecke,  58  N.  J.  Eq.  313,  43  Atl.  606  (Em- 
ery, V.  C,  1809);  Gllbongh  v.  West  Side 
Amusement  Co..  64  N.  J.  Bq.  81,  63  Atl.  289 
(Pitney,  V.  C,  1902);  Laird  r.  Atlantic  CJoast 


Sanitary  Co.  (N.  J.  Ch.)  67  Afl.  888  (Pltsey. 
Adv.  11,  1907);  First  M.  E.  Church  v.  Cape 
May  Grain  &  Coal  Co.,  supra;  Powell  v. 
Bentley  &  Gerwig  Furniture  Co.,  34  W.  Va. 
804,  12  S.  E.  1085,  1#  L.  B.  A.  53  (with  nu- 
merous cases  in  the  notes);  Hill  v.  McBur- 
ney  Oil  Sc  Fertilizer  Co.,  112  6a.  788,  38  S. 
B.  42,  52  L.  R.  A.  398;  Froellcber  v.  Oswald 
Iron  Works,  111  La.  706,  35  South.  821,  64 
L,  R.  A.  228,  and  note;  Herring  t.  Wilton, 
106  Va.  171,  55  S.  B.  646,  7  L.  R.  A.  (N.  &) 
349,  117  Am.  St  Rep.  097;  2  Wood,  Nuisan- 
ces (3d  Bd.)  {  611. 

The  defendant  Curley  placed  the  stress  of 
his  argument  so  far  as  the  law  applicable  to 
the  case  is  concerned,  upon  the  distinction 
suggested  by  the  Vice  Chancellor  In  the  case 
of  Hennessey  v.  Carmony,  00  N.  J.  Eq.  616, 
25  Atl.  374  (Pitney,  V.  C).  The  court  in 
that  case  drew  a  distinction  between  that 
class  of  nuisances  which  affected  air  and 
light  merely  by  way  of  noise  and  disagree- 
able gases  and  obstruction  of  light,  and  those 
which  directly  affected  the  land  itself  or 
structures  np(»  it  The  only  pertinence  of 
the  distinction  relates  to  the  degree  of  the 
alleged  nuisance;  the  Vice  Chancellor  sug- 
gesting that  In  the  former  class  of  cases  a 
much  greater  degree  is  Required  to  entitle 
the  party  to  relief  than  In  the, latter,  but  the 
whole  matter  Is  in  my  view  set  at  rest  by 
the  most  recent  decision  of  the  Court  of  Er- 
rors and  Appeals  upon  this  snbject  The 
case  of  Roessler  ft'  Hasslacber  Chemical 
Company  v.  Doyle,  in  the  Supreme  Court 
reported  in  73  N.  J.  Law,  621,  64  Atl.  156 
(1906),  was  affirmed  in  the  Court  of  Appeals 
(74  N.  J.  Law,  860,  67  AU.  1102  [1907])  by 
the  unanimous  vote  of  that  court  for  the  rea- 
sons set  forth  in  the  Supreme  Court  In  the 
Supreme  Court  attention  is  called  to  the  dis- 
tinction above  referred  to,  which  apparent- 
ly was  first  suggested  by  Lord  Westbury  in 
St.  Helen's  Smelting  Co.  t.  Tipping,  11  H.  L. 
Cas.  642;  and  Judge  Reed^  in  writing  the 
opinion,  said  (73  N.  J.  Law,  528,  64  Atl.  150): 
"These  observations  of  Lord  Westbury  seem 
to  have  suggested  the  form  of  the  requests 
on  the  trial  of  the  present  case.  The  court 
was  asked  to  charge  that  the  undisputed  evi- 
dence was  that  the  odors  and  noise  merely 
affected  the  air  and  plaintllTs  personal  com- 
fort that  the  plaintiff's  residence  Is  not  (sic) 
In  a  manufacturing  locality,  and  that  the 
odors  were  incident  to  the  proper  conduct  of 
defendant's  business.  Therefore  the  plain- 
tiff could  not  recover.  But  it  Is  apparent 
that,  If  the  odors  and  noises  existed  as  tes- 
tified to  by  the  plaintiff  and  his  witnesses, 
they  diminished  the  enjoyment,  babltableness, 
and  value  of  his  dwelling,  and  so  injured 
his  property.  The  request  was  properly  re- 
fused. All  the  requests  to  charge  which  are 
grounded  upon,  a  distinction  between  per- 
sonal discomfort  and  Injury  to  plalntlCTs 
habitation  were  based  upon  a  difference 
which  In  this  case  did  not  exist  Indeed  no 
Judge  has  ever  suggested  that  personal  dlB- 
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comfort  received  by  an  owner  of  property 
while  residing  therein  would  not  afford  a 
ground  of  action."  This  case  also  reiterates 
the  -well-settled  principle  which  lies  at  the 
foundation  of  all  of  thjs  branch  of  the  law, 
and  which  has  been  heretofore  stated,  name- 
ly, that  the  degree  of  personal  discomfort  is 
the  determinative  feature,  and,  "in  measur- 
ing the  degree,  •  •  •  all  the  surround- 
ing circumstances  must  be  tal^en  into  ac- 
count in  Judging  whether  the  degree  is  of 
sufficient  importance  to  confer  a  right  of  ac- 
tion." 

This  brings  me  to  a  consideration  of  the 
facts  of  the.  case  in  hand.  The  only  dispute 
which  it  may  fairly^  be  said  the  proofs  dis- 
close concerns  the  condition  of  the  machinery 
in  use;  the  complainant  alleging  that  it  is 
secondhand  and  defective,  and  the  defendants 
denying  this.  There  Is  practically  no  dispute 
of  the  complainants'  testimony  concerning 
the  nature,  extent,  and  effect  of  the  noise 
created  by  the  defendant  Curley's  operation 
of  the  en^ne  and  cable  and  the  "boats."  The 
testimony  of  numerous  witnesses  on  behalf 
of  the  complainants,  who  all  dwdl  In  the 
neighborhood,  is  that  from  an  early  hour  in 
the  morning  until  6  o'clock  at  night  the  noise 
of  the  engine  and^  Its  operation  practically 
predudes  the  possibility  of  conversing  in  the 
houses  In  the  neighborhood  when  the  win- 
dows of  such  bouses  are  closed,  and  that  the 
noise  Is  such  that  the  windows  of  the  houses 
cannot  be  Icept  open.  It  seems  to  me  clear, 
beyond  possibUity  of  successful  refutation, 
that  an  occupant  of  a  dwelling  house  in  a 
strictly  residential  neighborhood,  as  this  is, 
may  be  said  to  be  deprived  of  the  legitimate 
use  of  his  property,  or  to  have  his  property 
rights  seriously  Invaded,  if  during  all  of  the 
day  so  much  noise  penetrates  his  dwelling 
from  the  operation  by  a  neighbor  of  machin- 
ery as  to  render  it  impossible  for  him  to  con- 
verse In  or  to  use  his  premises  for  their  cus- 
tomary purposes.  I  do  npt  decide,  because 
it  is  not  necessary,  that  the  defendant  may 
not  use  these  lots  for  the  deposit  of  stone. 
I  do  not  decide  that  a  residential  neighbor- 
hood Is  an  improper  place  to  store  brolcen 
stone  talcen  from  excavations  in  other  places. 
But  it  is  Important  in  the  consideration  to 
bear  in  mind  that  there  are  undoubtedly 
numerous  places  (where  broken  stone  could 
be  stored  with  the  noise  necessarily  attendant 
on  handling  the  same)  which  are  so  far  re- 
moved from  residences  as  not  to  seriously 
Interfere  with  their  use  by  their  occupants. 
The  fact' that  the  use  of  these  lots  for  this 
purpose  is  temporary  does  not  aid  the  de- 
fendants at  all,  but  rather  makes  In  favor 
of  the  complainants.  If  the  defendant's  pur- 
pose is,  as  he  stated,  merely  to  use  these 
lots  temporarily  for  this  purpose.  It  would 
seem  as  if  his  duty  under  the  circumstances 
was  to  seek  some  other  place  for  such  tem- 
porary use  than  a  thickly  settled  residential 


portion  of  the  city.  Under  all  of  the  circwn- 
stancee  of  this  case,  I  think  that  the  com- 
plainants have  proven  a  right  requiring  pro- 
tection, and  that  the  defendants  have  invaded 
that  right  so  as  to  be  restrained. 

I  will  advise  the  issuance  of  a  temporary 
injunction  restraining  the  defendants  from 
so  operating  the  engine  or  any  engine  upon 
the  premises  in  question  as  to  cause  noise 
of  sufficient  volume  to  penetrate  the  houses 
of  the  nelghtM>rs,  and  destroy  the  peace  and 
comfort  of  those  dvrelling  therein. 


ARROWSMITH  v.  ARROWSMITH. 

(Court  of  Chancery  of  New  Jersey.    Jan.  7, 
IdOO.) 

1.  DivoBCB  ({  99*)  —  Dbskbtton  — AnswEB— 

SUFnCIENCT. 

An  answer  to  a  bill  for  divorce  for  deser^ 
tion,  which  gives  specific  instances  of  harsh 
treatment,  and  which  alleges  generally  cruel 
treatment  during  a  term  of  years,  should  char- 
acterize the  treatment  as  extreme  cruelty. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Dec. 
Dig.  {  99.*] 

2.  DivoscE   (I   54*)— Desebtion— Defenses. 

A  husband  who  has  for  many  years  been 
guilty  of  numerous  acts  of  cruelty  towards  his 
wife,  including  one  act  of  physical  violencb 
thereby  endangering  the  health  of  the  wife,  and 
rendering  her  life  one  of  such  extreme  discom- 
fort as  to  incapncitate  her  to  discharge  her  do- 
ties,  cannot,  by  establishing  a  new  home  and  in- 
viting his  wife  to  live  with  him,  obtain  a  divorce 
bnsed  on  the  wife's  refusal  to  leave  the  home  ot 
a  son. 

[Eld.  Note.— For  other  cases,  see  Divorce,  Dee. 
Dig.  i  54.*] 

3.  Divorce  (8  54*)— <3bouwds—Cbuki.tt— De- 
fenses. 

A  husband  who  has  for  many  years  been 
guilty  of  numerous  acts  of  cruelty  towards  his 
wife,  endangering  her  health  and  rendering  her 
life  one  of  extreme  discomfort,  cannot  by  es- 
tablishing a  new  home,  and  inviting  his  wife  to 
live  with  him,  defeat  the  right  of  the  wife  re- 
fusing to  live  with  him  to  obtain  a  divorce  on 
the  ground  of  his  cruelty. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Dec 
Dig.  S  54.*] 

4.  DivoKCE  (8  101*)  — Suit  fob  Divobce  — 
Csoss-BiLt,. 

WTiere,  in  a  suit  by  a  husband  for  divorce 
on  the  ground  of  desertion,  the  wife  alleged  in 
the  answer  such  acts  of  misconduct  as  would 
justify  a  divorce  and  the  evidence  established 
the  answer,  she  could  file  a  cross-bill  praying  for 
the  same. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Dec. 
Dig.  8  101.*] 

Petition  for  divorce  by  WUllam  Arrow. 
smith  against  Susan  B.  Arrowsmlth.  Peti- 
tion dismissed,  with  leave  to  defendant  to 
file  a  cross-bill  for  divorce  from  bed  and 
board. 

John  P.  Lloyd  and  Alan  H.  Strong,  for 
petitioner.  Charles  T.  Cowenhoven,  for  de- 
fendant 

WALKER,  V.  C.  The  parties  to  this  suit 
were  married  in  1872,  and  lived  together  on  a 
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farm  In  Monmouth  county  for  32  years.  They 
bare  three  sons,  who  are  all  of  age  and  self- 
supporting.  In  Norember,  1003,  the  husband 
and  father  contracted  to  sell  his  farm  to  one  of 
his  children,  Wood  Arrowsmlth,  and  he  and 
his  wife  joined  In  a  deed  to  the  son,  Immediate 
possession  of  the  farm  being  given  to  him,  but 
the  parents  resided  on  the  farm  until  the 
followhig  spring,  at  which  time  the  petition- 
er WMit  away,  but  his  wife  refused  to  ac- 
company him.  He  filed  his  petition  for  di- 
vorce In  this  cause  in  August,  1907.  The  de- 
fendant answered,  and  allied  .that  during 
all  of  their  married  life  she  had  received  the 
most  unkind  treatment  from  her  husband, 
being  subjected  daily  to  fanlt-flndlng,  curs- 
ing in  the  most  profane  manner,  and  being 
denounced  without  cause  or  provocation  to 
such  an  extent  that  during  her  whole  mar- 
ried life  her  existence  had  been  made  most 
miserable. 

This  general  averment  is  coupled  with  an 
allegation  of  harsh  and  nnfatherly  treat- 
ment of  the  children  of  the  parties,  and  gives 
some  specific  Instances  of  harsh  treatment 
The  answer  does  not  characterize  the  treat- 
ment of  the  defendant  as  extreme  cruelty. 
Good  pleading  requires  that  this  should  be 
done.  Davis  v.  Davis,  19  N.  J.  Eq.  180,  182. 
However,  no  exception  was  taken  to  the  an- 
swer as  a  pleading,  and  the  imrtles  went  to 
hearing  without  objection.  Only  one  per- 
sonal attaci:  was  made  by  the  complainant 
upon  the  defendant,  as  I  recall,  and  that 
was  many  years  ago.  It  was  when  his  son. 
Wood,  was  six  or  seven  years  of  age.  The 
IKtltloner  knocked  him  off  his  chair  at  the 
breakfast  table  and  the  mother  Interfered, 
whereupon  he  seized  her,  and  dragged  her 
out  of  doors.  His  conduct  to  his  children  at 
all  times  was  most  brutal,  besides  his  curs- 
ing and  swearing  at  them  inordinately.  He 
frequently  and  severely  whipped  them  with- 
out any  real  cause.  He  appears  to  have  of- 
fended against  his  whole  family  unceasingly 
and  at  all  times.  Profanity  was  his  great- 
eat  bane.  When  his  wife  went  to  church, 
he  would  call  her  a  God  damn  fool,  and  he 
thrashed  at  least  one  of  his  sons  for  doing 
the  same  thing.  Byron  says  his  father  would 
thrash  him  several  times  a  year  for  no  cause, 
and  bis  mother  would  cry.  She  wanted  him 
to  go  to  school,  and  his  father  said  that 
would  make  a  God  damn  fool  of  him;  that 
he  would  be  just  like  all  the  rest  of  the  God 
damn  fools,  and  no  more  account  than  a 
Guinea  nigger.  Byron  saw  his  father  thrash 
his  brother  Wood  for  going  to  church  and 
Sunday  school.  The  father  whipped  his  son 
Richard  with  whips  cut  from  trees  and  any- 
thing he  could  lay  his  hands  to.  When  Mrs. 
Arrowsmlth  would  want  money  to  buy  clothes 
with,  the  petitioner  would  say  she  was  the 
God  dam  nest  woman  he  ever  saw.  He  fre- 
quently said  that  he  would  sell  the  place  and 
go  so  God  damn  far  away  they  would  never 
see  him  again,  and  they  could  all  go  to  hell. 
He  drove  all  his  boys  from  home.     When- 


ever the  children  were  beaten,  the  mother 
would  cry,  and  that  would  enrage  the  father, 
and  he  would  curse  and  say  that  she  was 
just  like  them.  When  the  mother  remon- 
strated with  him  for  whipping  his  son  Wood 
for  going  to  church,  he  said:  "God  damn 
you,  they  take  after  you,  running  about.  Too 
are  all  alike,  a  lot  of  God  damn  fools  and 
arent  worth  three  hurralis  in  hell."  Rich- 
ard says  that  when  the  mother  wanted  to 
send  him  to  school,  the  petitioner  said:  "Yon 
want  to  make  a  damn  scoundrel  and  rogue 
out  of  him."  This  sort  of  conduct  was  not 
occasional,  but  constant.  I  have  been  loatb 
to  spell  so  much  profahity  into  these  con- 
clusions, but  have  done  so  that  it  may  be 
seen  at  a  glance  to  what  extent  Arrowsmlth 
offended  in  this  particular.  Men  blanch 
when  oaths  are  directed  at  them,  and  their 
conduct  is  execrated  with  profanity.  Vile 
oaths  of  the  blackest  sort  denounced  by  a 
husband  against  his  wife  must  wring  heir 
very  soul  with  anguish. 

The  sale  of  the  farm  from  Arrowsmlth  to 
his  son  Wood  came  about  In  this  way:  At 
one  time  in  January,  1904,  when  Wood  was 
home,  his  ftfther  was  going  on  as  usual  about 
selling  the  place,  and  Wood  said  that  he 
would  buy  it.  The  terms  were  arranged,  and 
Arrowsmlth  stayed  home  and  worked  about 
the  place  until  April,  when  he  went  away, 
but  came  home  every  week.  On  July  27, 
1004,  he  said  he  was  going  to  remove,, and 
his  son  Wood  said  to  him  that  there  was  a 
home  there  as  long  as  he  lived  if  he  would 
stop  abusing  his  mother.  After  he  left  the 
place,  the  petitioner  requested  his  wife  to 
go  and  live  with  him,  at  one  time  claiming 
to  have  rented  a  part  of  a  house  from  Alex- 
ander Gaston,  and  at  another  time  claiming 
to  have  rented  a  house  from  Ephrlam  Rose, 
and  lastly  claiming  to  have  rented  part  of 
a  house  from  Charles  N.  Burlew.  I  do  not 
believe  that  any  of  these  alleged  rentings 
were  in  good  faith.  Certainly  those  of  the 
Gaston  and  Rose  properties  were  not.  Gas- 
ton testified  that  Arrowsmlth  asked,  him  if 
he  would  rent  Jilm  one-half  of  his  house, 
which  be  said  he  would  do,  but  nothing  was 
said  about  the  rent,  and  he  did  not  take  it 
Rose  testified  that  Arrowsmlth  asked  him 
if  he  would  rent  him  a  certain  house,  and  be 
said  he  would;  Arrowsmlth  not  having  ask- 
ed how  much  it  would  be  and  no  terms  were 
agreed  upon.  On  both  of  these  occasions  he 
asked  Mrs.  Arrowsmlth  to  go  with  him,  but 
she  refused,  saying  she  could  not,  and  this 
was  for  tlie  reason  that  her  health  had  been 
broken  by  his  long  continued  abusive  treat- 
ment In  December,  1007,  Arrowsmlth  went 
to  see  his  wife,  and  took  Burlew  and  Peter 
Bennett  along.  On  this  occasion  he  asked 
his  wife  to  go  along,  and  showed  her  a  re- 
ceipt from  Burlew  for  one  month's  rent  of 
two  furnished  rooms  in  Burlew's  house.  He 
had  the  privilege  of  taking  one  or  two  more 
rooms  and  to  stay  as  long  as  he  wanted.  He 
asked  his  wife  two  or  three  times  to  accom- 
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pany  him,  and  she  said  she  conld  not  At 
thl8  time  Arrowsmlth  asked  his  wife  about 
the  affidavit  she  had  made  In  this  cause,  ear- 
ing that  it  was  a  lot  of  God  damn  lies,  to 
which  she  replied  that  there  was  one  or  two 
things  in  the  paper  stronger  than  she  had 
made  them,  whereupon  he  said  they  were 
all  a  lot  of  professional  Ood  damn  liars. 
Just  what  things  in  the  affidavit  were  strong- 
er than  she  had  made  them  was  not  x>olnted 
out  hy  either  side.  I  presume  that  she  meant 
that  counsel  in  drawing  her  affidavit  had 
stated  the  particulars  more  strongly  than 
she  had  stated  them  to  him.  His  conduct  on 
the  occasion  of  his 'visit  to  the  farm  with 
Bnrlew  and  Bennett  was  characterized  by 
profanity.  He  completely  lost  his  temper, 
and  I  believe  that  he  was  simply  trying  to 
lay  a  foundation  to  absolve  himself  from  the 
payment  of  alimony.  About  1904  Arrow- 
smith  paid  Dr.  Ervin  a  small  bill  for  pro- 
fessional services  bestowed  by  the  doctor 
upon  his  wife  in  an  Illness  occasioned,  I  be- 
lieve, by  the  treatment  of  the  husband,  and 
he  told  the  doctor  that  that  would  be  the 
last  Ood  damn  doctor  bill  that  he  would  ev- 
er i>ay  for  her.  This  Arrowsmlth  also  told 
bis  wife.  Under  the  treatment  she  received 
foom  her  husband,  Mrs.  Arrowsmith's  health 
gave  away,  and  she  has  been  In  poor  health 
for  the  past  10  years;  She  was  unable  to  go 
to  court  in  New  Brunswick  where  the  hear- 
ing was  bad,  and  I  went  to  the  Arrowsmlth 
farm  that  her  testimony  might  be  taken  in 
my  presence.  She  appeared  to  be  broken 
in  health  and  more  or  less  of  a  physical 
wreck,  a  condition  brought  about,  I  believe, 
by  her  husband's  abuse  of  herself  and  their 
children. 

After  Arrowsmlth  had  left  the  farm,  he 
wrote  his  wife  a  letter,  which  if  not  exactly 
a  tissue  of  lies,  contained  two  or  three  de- 
liberate ones.  The  letter  Is  dated  August  1, 
1906,  and  In  it  he  says:  "On  my  part  I  am 
willing  to  forgive  and  forget  all  that  is  past." 
Now,  this  was  a  covert  lie,  containing  in  it 
the  implication  that  his  wife's  conduct  to- 
ward him  bad  been  such  as  to  call  for  for- 
giveness, which  is  not  a  fact;  for,  on  the 
contrary,  she  had  borne  in  patience  and  in 
silence  about  as  much  of  hardship  and  re- 
viling as  any  woman  could  bear.  He  also 
said,  "In  the  past  we  have  been  happy," 
which,  of  course,  is  a  palpable  untruth. 
Again  he  says:  "I  now  extend  to  you  In 
all  good  faith  an  invitation  to  return  to  me." 
He  admitted  on  examination  that  he  wrote 
the  letter  on  advice  of  counsel.  This  studied 
attempt  to  put  himself  In  the  right  and  to 
absolve  himself  from  the  consequences  of  a 
situation  of  his  creation  is  unavailing.  Bar- 
rett v.  Barrett,  37  N.  J.  Eq.  28;  Graecen  v. 
Oraecen,  2  N.  J.  Eq.  456,  466. 

In  Graecen  ▼.  Oraecen,  ubi  supra,  a  decree 
of  divorce  a  mensa  et  thoro  was  granted  the 
complainant  for  life,  and  that,  too.  In  a  case 
where  the  parties,  as  In  the  present  one,  had 
lived  together  for  upwards  of  80  years  and 


raised  a  family  of  children.  In  that  caM 
there  was  uo  actual  physical  violence  visited 
upon  the  complainant  There  were  some 
threats  and  at  least  one  assault  without  a 
battery,  which  consisted  of  the  husband 
chasing  bis  wife  with  an  axe,  and  raising  it 
above  her  and  threatening  to  split  her  down. 
The  report  of  the  case  does  not  show  how 
long  it  was  before  the  parties  separated 
when  this  axe  episode  occurred,  but  I  take 
it  to  have  been  a  considerable  length  of 
time  prior  to  the  separation.  Chancellor  Pen- 
nlngton  says  at  page  465  of  2  N.  J.  Eki.:  "It 
is  finrther  objected  that  many  of  the  transac- 
tions referred  to  are  too  far  back,  and  should 
not  now  be  brought  forward  te  prejudice 
this  cause.  There  Is  some  weight  in  this  ob- 
jection, '  and  If  it  were  an  isolated  occur- 
rence long  since  passed  by,  on  which  alone 
the  cause  rested,  I  should  think  it  ought  to 
prevail,  and  especially  so  if  a  dUTerent  course 
of  treatment  had  of  lata  years  been  pur- 
sued. But  the  evidence  Is  that  the  bitter- 
ness and  ill  feeling  of  the  defendant  towards 
his  wife  has  not  only  continued,  but  been 
on  tbe  increase  up  to  the  time  of  her  leav- 
ing her  home.  It  is  the  connection  which 
exists  between  the  acts  of  oppression  on  the 
part  of  this  husband  In  former  days  and 
now,  showing  a  series  of  Injustice  and  wrong 
on  his  part,  and  of  long  endurance  and  for- 
bearance on  the  part  of  the  wife,  that  gives 
force  and  propriety  to  this  evidence^''  The 
learned  Chancellor  says  that  this  case  (Grae- 
cen V.  Oraecen)  is  stronger  than  Clutch  v. 
Clutch,  1  N.  J.  Eq.  474.  In  that  case  (Clutch 
T.  Clutch)  only  one  act  of  violence  appeared; 
the  defendant  "having  taken  her  [his  wife] 
up  forcibly,  and  turned  her  out  of  doors." 
So  in  the  case  under  consideration  there  is 
but  one  act  of  violence  that  I  can  recall, 
namely,  the  occasion,  many  years  ago  it  is 
true,  when  Mrs.  Arrowsmlth  interfered  with 
her  husband  for  knocking  their  young  son 
off  a  chair  at  breakfast  time,  when  be  laid 
hands  upon  her  and  dragged  her  out  of  doors. 
In  Burton  v.  Burton,  52  N.  J.  Eq.  215,  27 
Atl.  825,  Vice  Chancellor  Green  seemed  to  be 
of  opinion  that  the  refusal  of  a  husband  to 
live  with  his  wife  if  that  had  or  tended  to 
have  a  serious  effect  on  her  health  is  ex- 
treme cruelty.  The  case  was  brought  in 
1S03,  and  two  acts  of  personal  violence,  one 
committed  In  1868  and  the  other  in  1874, 
were  relied  upon.  The  Vice  Chancellor  goes 
on  to  advert  to  the  fact  that  no  one'  who 
knew  or  lived  with  or  near  the  parties  dur- 
ing their  married  life  of  30  years  vras  pro- 
duced to  corroborate  a  single  act  of  personal 
Indignity  or  violence,  while  the  daughter, 
who  was  always  with  the  mother,  testified 
that  she  never  knew  her  father  to  use  vio- 
lence toward  her  mother,  and  he  emphatical- 
ly denied  the  statements,  and  they  were,  the 
Vice  Chancellor  found,  condoned  If  they  ever 
occurred.  This  case  I  take  to  be  an  authority 
favorable  to  the  contention  of  Mrs.  Airow- 
smith. 
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In  Thoiiias  t.  Thomas,  20  N.  J.  Eq.  97,  It 
was  heldr  "Actual  personal  violence,  not 
T817  great,  nor  snch  as  standing  alone  would 
'warrant  a  decree  of  separation,  whMi  ac- 
companied by  Inhuman,  coarse,  and  bnrtal 
treatment  towards  the  wife,  rendering  It  un- 
justifiable that  she  should  be  compelled  to 
liye  with  her  husband,  will  entitle  her  to  a 
decree  of  divorce  a  mensa  et  thoro,  and  to 
alimony." 

In  the  leading  case  of  Close  y.  Close,  25 
N.  3.  Bq.  526,  the  Court  of  Errors  and  Ap- 
peals held  that  where  the  husband  has  In- 
flicted upon  his  wife  "tjiy  physical  Injury 
accompanied  by  such  persistent  exhibition  of 
iU  feeling  and  opprobrious  epithets  as  will 
endanger  her  health,  or  render  her  life  one  of 
such  extreme  discomfort  and  wretchedness 
as  to  incapacitate  her  to  discharge  the  duties 
of  a  wife,  the  decree  of  separation  should  be 
pronounced."  Said  Mr.  Justice  Van  Sy(^el, 
speaking  for  the  Court  of  Errors  and  Ap- 
peals in  this  case  (Close  ▼.  Close,  25  N.  1.  Eq. 
528):  "If  the  body  is  the  only  thing  to  be  re- 
garded in  these  cases,  and  the  purpose  and 
object  of  the  court  is  to  avert  from  the  wife 
Injury  to  her  life,  members,  or  health,  there 
Is  no  reason  why  the  husband  should  be  per- 
mitted to  inflict  an  Injury  In  one  way  which 
he  would  be  restrained  from  doing  in  an- 
other." 

In  Black  v.  Black,  30  N.  J.  Eq.  215,  221, 
Vice  Chancellor  Van  Fleet  remarked:  "To 
Instify  a  divorce  a  mensa  et  thoro,  actual 
physical  violence  need  not  be  proved,  but 
such  conduct  by  the  husband  must  be  shown 
as  will  Justify  the  court  In  believing  that,  if 
he  is  allowed  to  retain  his  power  over  his 
wife  and  she  Is  compelled  to  remain  subject 
to  him,  her  life  or  health  will  be  endangered, 
or  that  he  will  render  her  life  one  of  such 
extreme  discomfort  and  wretchedness  as  to 
incapacitate  her  to  discharge  the  duties  of  a 
wife."  The  doctrine  annunciated  by  Vice 
Chancellor  Van  Fleet  In  Black  v.  Black  re- 
ceived the  approbation  of  the  Court  of  Er- 
rors and  Appeals  in  Smith  v.  Smith,  40  N. 
J.  Eq.  666,  596,  5  Atl.  109,  122. 

It  seems  that  there  is  no  reported  case  in 
this  state  in  which  a  decree  for  divorce  a 
mensa  et  thoro  has  been  granted  in  which 
there  was  not  at  some  time  some  physical 
violence  used;  but  it  seems  that  an  act  of 
physical  violence  is  not  absolutely  indis- 
pensable to  the  granting  of  such  relief.  The 
test  in  the  last  analysis  seems  to  be  whether 
continued  cohabitation  will  endanger  the 
wife's  life  or  health,  or  even  that  it  will  ren- 
der her  life  one  of  such  extreme  discomfort 
and  wretchedness  as  to  incapacitate  her  to 
discbarge  the  duties  of  a  wife.  Certainly 
these  conditions  are  present,  all  of  them.  In 
this  case.  The  wife's  health  is  already 
broken  down,  and  broken  down  from  no 
other  cause  than  the  long  continued  and  un- 
remitting   111    feeling,    opprobrious    epithets. 


coarse,  brutal,  and  profane  cursing,  and  other 
ill  treatment  by  Arrowsmtth  of  bis  wife, 
and,  I  may  add,  bis  family ;  for  to  my  mind 
about  as  great  an  i^ct  of  cruelty  that  a  hus- 
band can  be  guilty  of  toward  his  wife  is  to 
unmercifully  thrash  her  children  without 
cause,  or  at  least  without  adequate  cause, 
and  to  turn  them  out  of  doors.  This  Arrow- 
smith  did  while  his  wife  stood  by,  helpless 
and  crying.  I  know  that  they  endured  all 
this  for  years,  and  I  have  not  overlooked  the 
fact  that  the  boys  are  all  grown  and  of  age. 
The  length  of  endurance  is  not  condonation, 
but  rather  evidence  of  aggravation. 

Assuming  that  Arrowsmlth  acted  in  good 
faith  In  requesting  his  wife  to  go  and  live 
with  him  in  the  Burlew  house,  which  I  do 
not  concede,  I  find  nevertheless  that  his 
extreme  cruelty  toward  bis  wife  during  their 
married  life  and  cohabitation  together  amply 
Justified  her  in  refusing  to  leave  the  home 
and  protection  of  her  son  "Wjaod,  and  there- 
fore the  petition  for  divorce  for  desertion 
must  be  dismissed,  with  costs.  On  the  au- 
thority of  Costell  V.  Costell,  69  N.  J.  Eq.  218, 
60  Atl.  49,  Mrs.  Arrowsmlth  may,  if  she 
chooses,  file  a  cross-bill  praying  for  a  divorce 
from  bed  and  board  with  alimony,  and  a 
decree  therefor  will  be  advised. 


(222  t>a.  86S) 
PULASKI  TP.  POOR  DIST.  v.  LAWRENCE 
•       COUNTY. 

(Supreme  Court  of  Pennsylvania.    Nov.  2,  1908.) 

1.  Statutes  (8  94*)— Local  ob  Speciai.  Laws. 

Act  March  6,  1903  (P.  L.  18),  providing 
for  the  relief  of  sick  and  indigent  persons,  wtio 
have  no  l^al  settlement  within  the  state  at 
the  expense  of  the  county  where  relief  is  re- 
quired, is  not  within  the  prohibition  of  Const 
art.  3,  §  7,  declaring  that  the  Legislature  sliall 
DQt  pass  any  special  law  regulating  the  affairs 
of  counties,  cities,  townships,  etc.,  because  of 
the  diversity  of  rai^thod  of  accomplisliing  the 
same  result  necessitated  by  the  fact  that  under 
the  operation  of  Act  June  4,  1879  (P.  L.  78), 
there  are  In  some  counties  poor  districts  and 
overseers  of  the  poor,  and  in  others  the  whole 
county  is  a  single  poor  district  and  its  affairs 
are  administered  by  the  county  commissioners. 

[Ed.    Note.— For   other  cases,   see    Statutes, 
Dec.  Dig.  {  94. •] 

2.  Statutes  (J  94*)— Locai,  o8  Speciax  Laws. 

Act  March  6,  1903  (P.  L.  18),  providing 
for' the  relief  of  sicli  and  indigent  persons,  is 
not  within  the  prohibition  of  Const,  art.  3,  { 
7,  declaring  that  the  Legislature  shall  not  pass 
any  special  law  regulating  the  affairs  of  coun- 
ties, cities,  townships,  etc,  because  it  divides 
paupers  Into  two  classes,  these  without  a  set- 
tlement in  the  state,  or  whose  settlement  is  un- 
known, and  those  who  have  a  settlement,  and 
establishes  a  different  rule  as  to  the  relief  of 
each  class. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Dec  Dig.  I  94.*] 

3.  Stattttes  (J  68*)— Local  ob  Special  Laws. 

The  mandate  of  the  Constitution  that  laws 
on  certain  subjects  shall  not  be  local  or  special 
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is  negative,  which  means  that  they  must  be  gen- 
eral, and  uniformity  is  not  a  necessary  require- 
ment, but  only  a  test  of  the  Kenerality  which 
the  Constitution  demands. 

[Bd.  Mote.— For  other  cases,  see  Statutes,  Dec 
Dig.  {  68.»] 

Appeal  from  Superior  Court 

Action  by  the  Pulaski  Township  Poor  Dis- 
trict against  Lawrence  County.  Judgment 
for  plaintiff,  overruling  a  demurrer,  and  de- 
fendant appeals.    Affirmed. 

The  following  Is  the  opinion  of  Klce,  P.  X, 
of  the  court  below: 

"The  question^  Involved  In  this  case  Is  the 
constitutionality  of  the  act  of  March  8,  1903 
(P.  L.  18),  or,  to  be  more  exact,  the  constitu- 
tionality of  those  parts  of  the  act  which  pro- 
vide for  the  relief  of  needy,  sick,  and  indigent 
persons,  who  have  no  known  legal  settlement 
within  the  commonwealth,  at  the  expense  of 
the  county  where  relief  is  required.  It  may 
be  surmised  tliat  the  draftsman  of  the  act 
had  partlCTilarly  In  mind  counties  not  operat- 
ing under  the  act  of  June  4,  1879  (P.  L.  78), 
the  constitutionality  of  which  was  upheld  In 
Rose  v.  Beaver  County,  20  Pa.  Super.  Ct.  110 ; 
Id.,  204  Pa.  372,  54  Atl.  263.  But  the  words 
of  the  act  are  broad  enough,  and  must  be 
construed  to  cover  all  counties  in  which  a 
poor  or  almshouse  for  the  support,  care, 
and  shelter  of  the  needy  and  Indigent  Is  not 
maintained,  either  by  general  or  local  law, 
by  and  at  county  expense.  It  is  claimed  that 
the  effect  of  the  qualifying  words  is  to  limit 
and  restrict  the  provisions  of  the  act  to  a 
particular  class  of  counties,  and,  therefore, 
they  are  In  contravention  of  section  7,  art 
S,  of  the  Constitution,  which  declares  that 
the  Legislature  'shall  not  pass  any  local  or 
special  law  regulating  the  affairs  of  counties, 
cities,  tov^oishlps,  wards,  boroughs  or  school 
districts.'  But  as,  In  the  counties  to  which 
it  Is  claimed  the  act  does  not  apply,  the  duty 
of  furnishing  relief  to  the  class  of  poor  per- 
sons described  In  the  act  who  have  no  known 
legal  settlement  in  the  commonwealth  was 
already  devolved  by  law  upon  the  county,  it 
is  apparent  that  the  immediate  effect  of  the 
act  was  to  promote  uniformity  by  putting  all 
other  counties  upon  the  same  basis  so  far  as 
that  general  duty  is  concerned. 

"But  until  every  county  of  the  state  has 
taken  advantage  of  the  provisions  of  the  act 
of  June  4,  of  1879  (P.  L.  78),  there  must  of 
necessity  be  diversity  of  method  of  caring  for 
the  poor  between  the  counties  that  have 
taken  advantage  of  its  provisions  and  those 
In  which  the  poor  district  system  is  retained. 
For  example.  In  the  former,  orders  of  relief 
and  removal  are  granted  to  and  upon  the 
county  commissioners,  and,  in  the  latter,  to 
and  upon  the  directors  or  overseers  of  the 
poor  of  the  proper  district.  In  the  present 
case  an  order  of  relief  Issued  to  the  overseers 
of  the  poor  of  the  township  poor  district,  and. 


it  is  admitted  by  the  demurrer,  that  the  per- 
son from  whom  it  Issued  tiad  no  known  legal 
settlement  in  the  state.  Under  the  act  of 
1903,  it  became  the  duty  of  the  county  com- 
missioners, from  and  after  notice  from  the 
overseers  of  the  poor,  either  to  take  charge 
of  him  and  famish  the  needed  relief,  or,  in 
the  event  of  their  election  not  to  do  so,  to  re- 
imburse the  poor  district  the  amount  neces- 
sarily expended.  The  result  Is  to  compel  the 
county  to  bear  the  expense  of  relief.  The 
same  result  would  have  been  reached,  but  by 
a  different  method,  if  the  county,  liavlng 
availed  Itself  of  the  privilege  at  the  act  of 
1879,  were  operating  under  Its  provisions. 
This  diversity  of  method  of  accomplishing  the 
same  result  in  this  particular  class  of  cases, 
necessitated  by  the  fact  that  under  the  opera- 
tion of  a  valid  and  constitutional  statute 
there  are  in  some  counties  poor  districts  and 
overseers  of  the  poor  and  In  others  the  whole 
county  is  a  single  poor  district,  and  its  af- 
fairs are  administered  by  the  county  commis- 
sioners. Is  not  a  valid  reason  for  declaring 
the  act  of  1903  a  local  or  special  law  within 
the  prohibition  of  the  Constitution.  In  sup- 
port of  this  conclusion  we  refer  to  Lehigh 
Valley  Coal  Co.'s  Appeal,  164  Pa.  44,  30  AU. 
210,  with  the  doctrine  of  which,  we  think.  It 
Is  In  full  accord. 

"But,  in  determining  whether  an  act  Is 
local  or  special  within  the  prohibition  of  this 
section,  not  only  present  results,  but  possibili- 
ties, must  be  considered.     Frost  v.  Cherry, 
122  Pa.  417,  15  Atl.  782.     Hence,  if  the  act 
must  be  construed  as  permanently  excluding 
from  its  operation  all  counties  which  at  the 
time  of  Its  enactment  were  operating  under 
the  act  of  1879,  or  similar  laws,  the  legal  pos- 
sibility of  local  and  special  results  being  ac- 
complished by  It  npon  repeal  of  those  laws  Is 
apparent    We  ttiink  It  clear,  however,  that  the 
words  of  the  act  do  not  require  such  construc- 
tion, if  any  attention  whatever  Is  to  be  given 
to  the  sound  principle  that,  where  the  legis- 
lative Intent  is  not  to  evade  the  restrictions, 
the  courts  are  not  required  to  be  astute  in 
extending  them  over  cases  not  really  witbfn 
the  evil   prohibited,    though   the  form   may 
have  the  appearance  of  coming  within  the  lit- 
eral words  of  the  Constitution.     Common- 
wealth V.  Gilllgan,  105  Pa.  504,  46  Atl.  124. 
As  the  learned  compiler  and  annotator  of  the 
last  edition  of  Purdon's  Digest  well  says,  and 
as  the  authorities  abundantly  show,  there  Is 
a  marked  distinction  between  inclusive  and 
exclusive  provisions  under  this  section.      1 
Stewart's  Purdon's  Digest   153.     Assuming 
the  legal  possibility  of  a  repeal  of  the  act  of 
1879,  and  of  all  local  or  special  laws  under 
which  particular  counties  are  now  diarged 
with  the  duty  of  supporting,  caring  for,  and 
sheltering  poor  persons  needing  relief,    the 
result  would  be  to  re-establish  the  poor  dis- 
tricts In  such  counties.     When  that  change 
occurs,  if  it  ever  shall,  and  the  duty  is  again 
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cast  primarily  on  the  poor  districts,  tliere  is 
no  clause  or  provision  of  this  act  wlilcli  will 
exclude  any  of  tliose  counties  from  its  opera- 
tion. On  the  contrary,  it  wUl  at  once  become 
operatlye  throughout  the  state,  without  any 
change  or  amendment  thereof.  As  already 
stated,  the  Immediate  effect  of  the  act  Is, to 
promote  uniformity,  not  to  produce  local  or 
Sjpeclal  results  that  are  forbidden  by  the  Con- 
stitution, and  it  does  not  appear  that  It  can 
by  any  possibility  have  the  latter  effect  in 
the  future.  This  being  so,  the  same  principle 
that  sustained  the  legislation  construe^  in 
Evans  v.  Phillipi,  117  Pa.  226,  11  Atl.  630,  2 
Am.  St.  Rep.  655,  Reading  v.  Savage,  124  Pa. 
328, 16  Atl.  788,  and  kindred  cases,  is  applica- 
ble here. 

"It  is  argued,  further,  that  the  act  is  spe- 
cial, and  therefore  invalid,  because  it  divided 
paupers  into  two  classes,  namely  those  with- 
out a  settlement  In  this  state,  or  whose  set- 
tlement is  unknown,  and  those  who  have  a 
settlement,  and  establishes  a  different  rule 
as  to  the  relief  of  each  class.  But  there  are 
obvious  reasons  which  might  properly  move 
the  Legislature  to  conclude  that  it  would  be 
Just  and  expedient  to  shift  the  burden  from 
the  poor  district  into  which  a  poor  person, 
without  legal  settlement  there  or  In  any  other 
poor  district  of  the  state,  might  chance  to 
come,  to  the  county,  which  would  not  hold  good 
in  the  case  of  a  poor  person  who  has  a  legal 
settlement  In  some  poor  district  of  the  state  to 
which  he  can  be  removed.  There  is  no  provi- 
sion of  the  Constitution  which  so  ties  the 
hands  of  the  Legislature  that  It  cannot  do 
the  former,  unless  It  also  relieves  all  poor 
districts  of  the  burden  of  caring  for  the  poor 
who  have  legal  settlements  therein  and  casts 
It  on  the  county.  This,  it  seems  to  ns,  does 
not  require  discussion. 

'."The  Judgment  is  affirmed." 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTRBZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

A.  W.  Gardner,  for  appellant.  Aaron  L. 
Hazen,  John  P.  Lockhart,  and  Gregory  & 
Dickey,  for  appellee. 

PER  CURIAM.  There  Is  no  constitutional 
requirement  of  uniformity  in  legislation,  ex- 
cept tn  taxation.  "The  mandate  of  the  Con- 
stitution is  negative  that  laws  on  certain  sub- 
jects shall  not  be  local  or  special.  That 
means  that  they  must  be  general,  and  the  uni- 
formity which  is  discussed  in  the  decisions  is 
not  a  necessary  requirement,  but  only  a  test 
of  the  generality  which  the  Constitution  com- 
mands." Com.  V.  Moir,  199  Pa.  534,  552,  49 
Atl.  351,  356,  53  L.  R.  A.  837,  85  Am.  St  Rep. 
801. 

With  this  additlop,  which  the  course  of  ar- 
gument seems  to  make  desirable,  the  judg- 
ment Is  affirmed  on  the  opinion  of  the  learned 
president  of  the  superior  court. 


(IM  Me.  169) 

HATHURST  ».  MORIN  et  al. 

(Supreme  Judicial  Court  of  Maine.    May  8, 
1908.) 

1.  MoBTOAOES  (§  305*)  — PATMEirr— Charob 
IN  FoBM  or  Debt. 

A  mortgagee  is  entitled  to  have  his  mort- 
gage upheld  and  enfoTced  according  to  the  tenns 
and  stipulations  of  the  oontract  therein  speci- 
fied, which  the  mortgage  was  originally  designed 
to  secure,  and  no  mere  change  in  the  form  of 
indebtedness,  without  actual  payment  of  the 
debt,  is  deemed  sufficient  to  entitle  the  mort- 
gagor to  a  discharge  or  release. 

[Ed.   Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §  889 ;  Dec.  Dig.  |  305.*] 

2.  mobtoages   (§   121*)— constbuction  amd 
Ofebahon— Extension  to  Nkw  Debt. 

In  an  action  at  law  to  foreclose  a  real  es- 
tate mortgage,  an  oral  agreement,  even  for  a 
valuable  consideration,  cannot  be  enforced  for 
the  purpose  of  attaching  a  new  debt  to  the  debt 
which  the  mortgage  was  originally  given  to  se- 
cure. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  i  238;   Dec.  Dig.  f  121.*] 

3.  MoBTOAOBS  (S  316*) —Disceabge  — Rein- 
statement.     ' 

After  an  actual  extinguishment  of  the  debt 
secured  by  a  real  estate  mortgage,  the  mortgage 
cannot  be  revived  by  an  oral  agreement  to  keep 
it  in  force  to  secure  any  new  and  independent 
debt,  which  can  be  made  the  foundation  of  a 
conditional  Judgment  in  an  action  at  law 
brought  by  the  mortgagee  against  the  mortgagor 
to  foreclose  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  (  949;  Dec.  Dig.  i  ^16.*] 

4.  MOBTOAOIE»    ({    121*)— CONSTBUCriON    AND 

Operation— Extension  to  New  Debt. 
If  a  mortgagor  for  a  new  consideration 
makes  an  oral  agreement  that  the  mortgage 
shall  be  continued  in  force  as  security  for  a  new 
loan,  and  advances  have  been  made  by  the  mort- 
gagee to  the  mortgagor  upon  the  faitb  of  such 
ngreement,  a  court  of  equity,  in  a  bill  in  equity 
brought  by  the  mortgagor  to  redeem,  will  refuse 
to  extend  its  aid  to  relieve  the  mortga|;or  froir 
such  valid  oral  agreement,  on  the'  principle  that 
he  who  seeks  equity  must  do  equity. 

[Ed.   Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  §  238 ;   Dec.  Dig.  §  121.*] 

5.  mobtqaoes  (§   121*)  —  constbuonon  and 
Opeuation— Extension  to  New  Debt. 

In  the  case  at  bar  a  writ  of  entry  was 
brought  for  the  purpose  of  foreclosing  a  real 
estate  mortgage,  given  by  the  defendant  Morin 
to  the  plaintiff  October  3,  1899,  to  secure  the 
paj'ment  of  a  note  for  $900,  given  to  the  plain- 
tiff by  the  defendant  Morin,  payable  at  the  rate 
of  $200  per  year.  October  3,  1903,  the  amount 
due  on  tihe  mortgage  note  was  $450.  November 
9,  1903,  the  defendant  Morin  gave  a  second 
mortgage  of  the  same  premises  to  one  Marshall 
to  secure  the  payment  of  $800,  excepting  in  the 
covenant  against  incumbrances  the  first  mort- 
gage to  the  plaintiff,  and  expressly  stating  that 
the  amount  then  due  thereon  was  $450.  At  the 
time  the  action  was  brought  the  note  for  $800 
secured  by  the  second  mortgage  to  Marshall  re- 
mained unpaid,  and  proceedings  for  the  fore- 
closure of  that  mortgage  were  pending.  October 
3,  1905.  the  defendant  Morin  obtained  from  the 
plaintiff  a  loan  of  $200,  and  gave  the  plaintiff 
a  note  therefor  payable  on  demand,  and  Novem- 
ber 6,  190.5,  the  defendant  Morin  obtained  from 
the  plaintiff  another  loan  of  $250,  for  which  he 
gave  the  plaintiff  a  note  payablp  in  one  year.  A 
few  days  after  the  last-named  loan  was  obtain- 
ed the  plaintiff  and  the  defendant  Morin  agreed 
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that  the  last-named  loans,  amounting  to  ^450, 
should  be  secured  by  the  aforesaid  mortgage 
given  by  the  defendant  Morin  to  the  plaintiff 
October  3,  1889.  At  the  time  this  agreement 
was  made  the  plaintiff  had  actual  notice  of  the 
second  mortgage  to  Marshall.  M^rch  5,  1900, 
the  defendant  Morin  was  adjudicated  a  bank- 
rupt, and  thereafterwards  the  defendant  Letoar- 
nean  was  duly  appointed  and  qualified  as  trus- 
tee in  bankruptcy  of  the  defendant  Morin's  es- 
tate, and  in  his  capacity  as  trustee  he  appeared 
in  defense  in  the  plaintiff's  action  to  represent 
the  interest  of  the  creditors  of  the  defendant 
Morin.  The  mortgage  given  by  the  defendant 
Morin  to  the  plaintiff  October  H,  1899,  to  secure 
the  payment  of  the  aforesaid  note  of  $900  con- 
tained no  stipulation  respecting  any  other  debt 
or  further  advances,  and  it  did  not  appear  that 
at  the  time  the  mortgage  was  given  there  was 
any  oral  agreement  in  regard  to  such  advances. 

Held:  (1)  That  while  it  is  competent,  in  an- 
swer to  a  bill  in  equity  to  redeem  a  mortgage, 
for  the  defendant  to  show  that  it  would  be  in- 
equitable to  allow  the  plaintiff  to  do  so  upon  the 
payment  of  the  amount  apparently  due  thereon, 
when  it  appears  that  further  advances  have  in 
fact  been  made  in  pursuance,  and  upon  the 
faith,  of  a  valid  oral  agreement  that  the  mort- 
gage should  remain  as  security  for  such  further 
advances,  yet  such  oral  agreement  cannot  be  set 
up  against  a  subsequent  mortgagee  or  attaching 
creditor,  nor  can  it  be  invoked  against  the  mort- 
gagor himself  or  his  assignee  in  an  action  at  law 
brought  by  the  mortgagee  to  foreclose  the  mort- 
gage. 

(2\  That  there  was  no  new  or  valuable  consid- 
eration for  the  oral  agreement  made  "a  few 
days"  after  the  new  loans  of  October  3,  and 
November  6,  1003,  respectively,  were  made. 
That  such  advances  did  not  appear  to  have  been 
made  upon  the  faith  of  such  oral  agreement. 
And  that  such  oral  agreement,  entered  into 
wfthout  any  new  consideration,  and  not  in  pur- 
suance of  any  understanding  between  the  par- 
ties before  the  advances  were  made,  was  not  a 
valid  agreement,  and  cannot  be  enforced  against 
the  mort^gor  himself  in  any  proceeding  at  law 
or  in  equity. 

(3)  That  the  plaintiff  was  only  entitled  to 
judgment  as  of  mortgage  for  $450,  with  interest 
from  October  3.  1905. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  §  238;   Dec.  Dig.  {  121.*] 

(Official.) 

Report  from  Supreme  Judicial  Oonrt,  Ken- 
nebec County,  at  Law.  ' 

Writ  of  entry  to  foreclose  a  real  estate 
mortgage,  by  John  W.  Hayhurst  against 
MIcbael  J.  Morin,  and  J.  A.  Letournean  as 
trustee  in  bankruptcy.  Case  reported  to  the 
law  court    Judgment  for  plaintiff. 

Writ  of  entry,  brought  for  the  purpose  of 
foreclosing  a  real  estate  mortgage,  given  by 
the  defendant  Morin  to  the  plaintiff  to  secure 
the  payment  of  |000.  When  this  cause  came 
on  for  hearing  at  nlai  prlus,  an  agreed  state- 
ment of  facts  was  filed  and  the  case  was 
then  reported  to  the  law  court  for  that  court 
to  render  such  judgment  "as  the  lavr  and 
the  facts  require."  The  agreed  statement  of 
facts  is  as  follows: 

"It  is  agreed  that  on  October  3,  1899,  said 
Morin  borrowed  of  said  Hayhurst  the  sum 
of  $900,  and  gave  a  note  secured  by  the  mort- 
gage In  this  cause,  covering  the  land  describ- 
ed In  the  plaintiff's  writ;   that  on  different 


dates  between  said  October  3d  and  the  3d 
day  of  October,  1903,  payments  had  been 
made  on  said  note  amounting  to  the  sum  of 
$450  as  witnesses  by  the  Indorsements  on 
said  note  to  be  applied  to  the  principal  sum 
of  said  note;  that  all  interest  had  tieen  paid 
up  to  the  last-named  date;  that  on  November 
9,  1903,  said  Morin  gave  to  Peter  Marshall, 
of  Waterrllle,  in  said  county  a  mortgage  on 
same  real  estate  to  secure  a  note  for  the 
sum  of  $800,  still  unpaid,  and  In  said  mort- 
gage said  MorlD  reserved  and  excepted  from 
the  covenant  against  Incumbrances  a  certain 
mortgage  given  to  John  W.  Hayhurst  'on 
which  there  is  now  due  the  sum  of  $450'; 
that  said  Marshall  has  begun  foreclosure 
proceedings  on  his  said  mortgage;  tliat  on 
October  3,  1005,  and  on  -MoTember  6,  1905, 
said  Horln  borrowed  of  said  Hayhurst  the 
sum  of  $450  and  gave  notes  therefor,  signed 
by  himself  and  bis  wife,  Alice  Morin;  that 
an  agreement  was  made,  a  few  days  after 
said  last-named  date,  that  said  sum  should 
be  secured  by  the  mortgage  first  given  by 
said  Morin;  that  at  the  time  of  said  agree- 
ment said  Marshall's  mortgage  was  not 
recorded;  that  interest  on  all  sums  due 
from  the  said  Morin  to  the  said  Hayhurst 
was  paid  to  October  3,  1005;  that  said  Hay- 
hurst had  notice  of  the  mortgage  that  was 
given  by  said  Morin  to  said  Marshall;  that 
said  Morin  was  adjudicated  a  bankrupt. on 
March  5, 1906,  and  J.  A.  Letoumeau  qualified 
as  trustee  of  his  estate  March  25,  1907,  and 
succeeded  a  former  trustee  who  had  resigned, 
and  he  now  comes  into  this  cause  to  be  beard 
in  his  said  capacity;  that  said  Hayhurst 
never  had  but  one  mortgage  on  said  real  es- 
tate." 

Argued  before  EMERY,  0.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  SPEAR,  CORNISH,  and 
KING,  JJ. 

F.  W.  Clalr,  for  plaintiff.  Letournean  St 
Matthieu,  for  defendantfs. 

WHITEHOUSE,  J.  This  is  a  writ  of  en- 
try brought  for  the  purpose  of  foreclosing 
a  mortgage  of  real  estate  given  by  the  de- 
fendant Morin  to  the  plaintiff  October  3, 
1899,  to  secure  the  payment  of  $900,  for 
which  Morin  gave  a  note,  signed  by  himself 
and  bis  wife,  Alice  Morin,  payable  at  the  rate 
of  $200  each  year.  The  case  Is  reported  to 
the  law  court  upon  an  agreed  statement  of 
facts,  for  the  purpose  of  determining  the 
amount  for  which  the  conditional  judgment 
shall  be  entered. 

The  facts  disclosed  by  the  agreed  state- 
ment are  as  follows: 

By  reason  of  the  payments  of  principal 
and  Interest  made  on  the  note  prior  to  Oc- 
tober 3,  1903,  the  amount  due  at  that  date 
on  the  note  which  the  mortgage  was  given 
to  secure  was  $450.  November  9,  1903,  the 
defendant   Morin   gave  to   on6  Marshall  a 


•For  other  cases  tee  lame  toplo  and  section  NUMBER  in  Dec.  &  Am.  Digs.  U07  to  data,  ft  Reporter  ladezes 
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second  mortgage  to  secure  the  paTHtent  of 
a  note  for  $800,  with  tbe  following  provi- 
glen  In  tbe  covenant  against  Incnmbrancee: 
"Reserving  and  excepting  a  certain  mortgage 
given  to  John  W.  Hayhurat  on  which  there 
Is  now  due'  the  sum  of  $450" — and  it  is 
agreed  that  Hayhurst  never  had  bnt  one 
mortgage  on  the  premises.  The  note  for 
$800  secured  by  Marshall's  mortgage  re- 
mains unpaid,  and  proceedings  for  a  fore- 
closure of  that  mortgage  are  i)endlng.     . 

October  3,  1905,  the  defendant  Morln  ob^ 
talned  from  the  plaintiff  a  loan  of  $200, 
and  gave  him  a  note  therefor,  signed  by  him- 
self and  wife,  payable  (m  demand;  and 
Morember  6,  1905,  obtained  from  tbe  plain- 
tiff another  loan  of  $250,  for  which  he  gave 
a  note,  signed  by  himself  and  wife,  pay- 
able in  one  year.  A  few  days  after  tbe  last- 
mentioned  loan  was  obtained,  an  agreement 
was  made  between  the  parties  that  these 
loans  of  October  8  and  November  6,  1905, 
amounting  to  $450,  should  be  secured  by  tbe 
mortgage  In  question  of  October  8, 1899,  first 
given  by  Morln  to  tbe  plaintiff.  At  the  time 
of  this  agreement  tbe  mortgage  of  November 
9,  1903,  from  defendant  Morln  to  Marshall 
had  not  beoi  recorded,  but  tbe  plaintiff  then 
had  actual  notice  of  that  mortgage. 

March  5,  1900,  the  defendant  was  adjudi- 
cated a  bankrupt,  and  on  tbe  25tb  of  the 
same  month,  J.  A.  Letourneau  was  duly 
quallfled  as  trustee  in  bankruptcy  of  Morin's 
estate,  and  tn  that  capacity  he  appeared 
In  de'ense  of  this  cause  to  represent  the 
Interests  of  the  creditors. 

The  plaintiff  claims  that  he  Is  entitled  to 
a  conditional  Judgment  for  a  total  principal 
of  $900,  with  Interest  on  the  first  two  notes 
from  October  3,  1905,  and  on  the  last  two 
notes  from  November  6, 1905,  to  which  dates, 
respectively,  the  Interest  on  the  notes  specified 
appears  to  have  been  paid.  But  since  a  Judg- 
ment for  this  amount  would  include  thu 
$^K)  represented  by  the  two  loans  of  October 
8  and  November  6,  1905,  made  by  the  plain- 
tiff after  he  bad  notice  of  the  second  mort- 
gage g^lven  by  Morln  to  Marshall  two  years 
before,  It  is  conceded  by  the  plaintiff's  at- 
torney that  tbe  Hen  created  by  tbe  Marshall 
mortgage  must  have  priority  over  the  lien 
claimed  to  have  been  created'  by  the  oral 
agreement  that  the  last  two  notes  should  be 
secured  by  tbe  plaintiff's  mortgage,  and  he 
consents  that.  If  a  conditional  judgment  Is 
rendered  for  the  entire  $900,  that  part  of  it 
represented  by  the  last  two  notes  above 
specified  may,  If  possible,  be  made  subject 
to  tbe  prior  lien  of  Marshall  as  second  mort- 
gagee. 

The  defendant  trustee  In  bankruptcy  con- 
tends that  the  Judgment  should  be  for  $450, 
and  Interest  from  October  3.  1906,  that  being 
tbe  balance  due  on  the  original  note  of  $900 
after  deducting  the  payments  of  principal 
and  interest  made  thereon. 

It  has  been  seen  that  the  mortgage  bt 
question  was  given  by  Morln  to  the  plaintiff 


October  8,  1899,  to  secure  a  particular  debt 
evidenced  by  a  note  of  $900.  There  Is  no 
stipulation  In  the  mortgage  respecting  any 
other  debt  or  further  advances,  and  it  Is  not 
claimed  that  at  the  time  the  mortgage  was 
given  there  was  any  oral  agreement  In  re- 
gard to  such  debt  or  advances.  The  pay- 
ments of  principal  and  Interest  made  on  the 
note  between  1899  and  1903,  reduced  the 
amount  due  on  the  note  to  $450.  Those  pay- 
ments were  all  Indorsed  on  the  note,  and  It 
Is  not  In  controversy  that  the  effect  of  these 
payments  wastto  extinguish  that  portion  of 
the  particular  debt  specified  in  the  mortgage. 
Thereupon,  on  the  9th  of  November  follow- 
ing, the  defendant  Morin  borrowed  $800  of 
one  Marshall,  and  gave  him  as  security  tbere^ 
for  a  second  mortgage  on  the  same  property 
expressly  referring  to  the  plaintiff's  mortgage 
as  one  upon  which  there  was  then  due  the 
sum  of  $450.  Two  years  later  Morln  nego- 
tiates a  new  loan  with  the  plaintiff  for  $200^ 
giving  a  note  signed  by  himself  and  wife, 
payable  on  demand.  It  Is  not  suggested  that 
any  allusion  whatever  was  made  to  the 
mortgage  at  that  time,  or  that  there  was 
then  any  understanding  that  this  loan  should 
be  secured  by  the  mortgage.  A  month  later, 
on  November  6,  1905,  Morln  obtained  from 
tbe  plaintiff  another  loan  of  $250,  giving  his 
note  therefor  as  before;  and  It  was  not  sug- 
gested that  there  was  any  agreement  or  under- 
standing at  that  time  that  either  of  thesQ 
last-named  notes  should  be  secured  by  tbe 
plaintiff's  mortgage.  But  in  the  words  of  the 
agreed  statement  "an  agreement  was  made  a 
few  days  after  said  last-named  date  [No- 
vemb»  6,  1905]  that  said  sum  [$450]  should 
be  secured  by  the  mortgage  first  given," 
although  the  plaintiff  then  had  knowledge 
of  the  second  mortgage  to  Marshall. 

The  plaintiff  Is  entitled  to  have  his  mort- 
gage  upheld  and  enforced  according  to  the 
terms  and  stipulations  of  the  contract  there- 
in specified,  which  the  mortgage  was  original- 
ly designed  to  secure,  and  it  is  unnecessary 
to  cite  the  authorities,  which  at'e  numerous, 
in  support  of  the  proposition  that  no  mere 
change  in  the  form  of  the  Indebtedness,  with- 
out actual  paymoit  of  tbe  debt,  is  deemed 
sufficient  to  entitle  the  mortgagor  to  a  dis- 
charge or  release.  The  reasoning  in  all  the 
cases  by  which  this  familiar  doctrine  is  es- 
tablished proceeds  upon  the  assumption  that ' 
there  has  never  been  an  actual  payment  of 
tbe  Indebtedness  secured  by  the  mortgage. 
But  it  IB  equally  well  established  that,  after 
an  actual  extinguishment  of  the  debt,  the 
mortgage  cannot  be  revived  by  an  oral  agree- 
ment to  keep  It  in  force,  to  secure  any  new 
and  independent  debt  which  could  be  made 
tbe  foundation  of  a  conditional  judgment,  in 
an  action  at  law  by  the  mortgagee  against 
the  mortgagor  to  foreclose  tbe  mortgage. 
Joslyn  V.  Wyman,  5  Allen  (Mass.)  62;  Stone 
V.  Lane,  10  Allen  (Mass.)  74;  Upton  v.  Na- 
tional Bank,  120  Mass.  153 ;  Merrill  v.  Chase, 
3  Allen  (Mass.)  339.    In. the  last-named  case 
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the  court  Bay:  "The  demandant  relies  on  a 
parol  agreement  between  the  parties  that  tlie 
mortgage  sbonid  continue  as  a  valid  security 
for  future  advances.  •  »  •  But  the  dif- 
ficulty of  supporting  such  an  agreement  is 
tliis :  That  a  conveyance  of  land  in  mortgage 
la  a  conveyance  by  a  deed,  defeasible  on  a 
condition  subsequent  By  the  performance  of 
the  condition  the  title  of  the  mortgage  is  de- 
feated, and  the  mortgagor  Is  in  of  his  former 
estate."  See,  also,  Jones  on  Mortgages,  vol. 
1,  S  357,  and  cases  dted,  and  Cya  vol.  27,  p. 
1073. 

It  Is  true  that,  if  the  mortgftgor  for  a  new 
consideration  makes  an  oral  agreement  that 
the  mortgage  shall  be  continued  in  force  as 
security  for  a  new  loan,  and  advances  have 
been  made  by  the  mortgagee  upon  the  faith 
of  it,  a  court  of  equity,  in  a  bill  brought  by 
the  mortgagor  to  redeem,  will  refuse  to  ex- 
tend its  aid  to  relieve  the  mortgagor  from 
such  valid  oral  agreement,  on  the  principle 
that  he  who  seeks  equity  must  do  equity.  In 
Upton  T.  National  Bank,  120  Mass.  163,  the 
court  say:  "While  an  indebtedness  other 
than  that  for  which  the  mortgage  is  given 
cannot  l^^lly  be  attached  to  sucli  mortgage, 
yet  It  is  competent,  in  answer  to  a  bill  in 
equity  to  redeem  a  mortgage,  for  the  defend- 
ant to  show  that  It  would  be  inequitable  to 
allow  the  plaintiff  to  do  so  upon  the  payment 
of  the  amount  apparently  due  thereon,  inas- 
much as  the  defendant  had,  for  valuable  con- 
sideration, orally  agreed  that  It  should  not 
thus  be  discharged,  but  should  remain  as 
security  for  other  debts."  The  same  equita- 
ble doctrine  prevailed  in  Joslyn  v.  Wyman, 
5  Allen  (Mass.)  62,  and  Stone  v.  Lane,  10 
Allen  (Mass.)  74.  But  In  all  of  these  cases 
the  rule  of  law  was  clearly  stated  that  such 
an  oral  agreement  could  not  be  set  up  against 
a  subsequent  mortgagee  or  attaching  credit- 
or; nor  could  It  be  invoked  against  the  mort- 
gagor himself,  or  his  assignee,  in  an  action  at 
law  brought  by  the  mortgagee  to  foreclose 
the  mortgage.  See,  also,  27  Cyc.  1179,  and 
Balch  V.  Chaffer,  78  Conn.  818,  47  Atl.  327, 
84  Am.  St  Rep.  155. 

In  the  case  at  bar,  as  already  stated,  the 
plaintiff  concedes  that  this  oral  agreement  be- 
tween himself  and  Morin  respecting  the  loans 
of  October  8,  and  November  6,  1905,  cannot 
be  set  up  against  the  second  mortgage  to 
Marshall,  of  which  the  plaintiff  had  actual 
'  notice.  The  plaintiff  admits  that,  as  to  the 
$450  represented  by  those  new  notes,  his 
mortgage  must  be  held  subject  to  the  prior 
lien  of  the  Marshall  mortgage. 

But  the  plaintiff  insists  that  this  oral  agree- 
ment could  be  set  up  against  the  mortgagor 
himself,  the  defendant  Morin,  and  since  the 
rights  of  the  defendant  Ixtonrneau,  the  trus- 
tee in  bankruptcy,  cannot  be  superior  to  those 
of  Morin,  the  oral  agreement  must  also  be 
enforced  against  the  trustee.  It  has  been 
shown,  however,  by  the  authorities  above  cit- 


ed that,  in  an  action  at  law  to  foreclose  the 
mortgage,  an  oral  agreement  for  a  valuable 
consideration  cannot  be  enforced  for  the  pur- 
pose of  attaching  a  new  debt  to  that  which 
the  mortgage  was  originally  given  to  secure. 
But  according  to  the  facts  stated  in  the  agree- 
ment of  the  parties,  there  is  another  Insuper- 
able objection  to  the  plaintiff's  claim.  It  I« 
distinctly  stated  that  the  oral  agreement  was 
made  some  days  after  the  loans  were  obtain- 
ed. It  does  not  appear  that  the  advances 
were  made  upon  the  faith  of  the  oral  agree- 
ment that  they  should  be  secured  by  the 
mortgage.  For  aught  that  appears  they  wens 
made  without  any  reference  whatever  to  the 
mortgage.  There  was  no  new  or  valuable 
consideration  for  an  oral  agreement  thus 
made,  at  a  different  time,  and  on  a  separate 
occasion,  "a  few  days"  after  the  advances 
were  made.  An  oral  agreement,  entered  In- 
to without  consideration  under  such  drcnm- 
stances,  and  not  made  In  pursuance  of  any 
understanding  between  the  parties  before  the 
advances  were  made,  is  not  a  valid  agree- 
ment, and  cannot  be  uiforced  against  the 
mortgagor  himself  in  any  proceeding  at  law 
or  in  equity. 

It  is  accordingly  the  opinion  of  the  court 
that  the  plaintiff  is  only  entitled  to 

Judgment  as  of  mortgage  for  $450,  with 
Interest  from  Octobn  8,  1906. 


(IM  He.  son 

BRABIiBT  LAND  ft  LUMBBXt  CO.  et  aL  T. 
E5ASTERN  MFG.  CO. 

(Supreme  Judicial  Court  of  Blaine.     July  lOi 
1908.) 

1.  Tboveb  aitd  OonvBBsioiT  (I  42*)  —  Dam- 
ages—Limited     IniXEEST    OF    PidllKTIFF— 

LoooiNO  Pebicit— Title  to  Loos  Retained 
BT  OwNEB  of  Lard— Such  Owheb  Cannot 
Recoveb  Full  Value  in  Tboveb,  When. 
It  is  only  when  the  plaintiff  has  the  sol* 
rlfdit  or  interest  in  the  property,  or  is  account- 
able therefor  to  some  third  party,  that  he  can  re- 
cover  the   full   valne  in   an   action   of   trover. 
Whenever   he   would    have   to  account   to   the 
defendant   or   the   defendant's  vendor   for   the 
amount  of  the  latter's  interest  in  the  property, 
he  can  recover  only  the  value  of  his  own  in- 
terest. 

[Ed.  Note.— 'For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  (  248 ;  Dec.  Dig.  {  42.*] 

2.  Logs  and  Loooino  (I  3$*)  —  Damages — 

I.1IMITGD    INTEBEST  or   E^INTIFF. 

When,  by  the  terms  of  a  logging  "jiermit" 
the  landowner  retains  the  title  to  the  logs  until 
the  operator  shall  have  fully  performed  all  his 
obligations,  but  leaves  to  him  the  right  to  any 
balance  of  the  proceeds  of  the  logs  after  deduct- 
tng  all  sums  due  from  the  operator  to  the  land- 
owner under  the  permit,  the  latter  In  an  action 
of  trover  for  the  logs  against  the  operator  or  his 
vendee  can  recover  only  the  amonnt  so  doe  him. 
[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Dec.  Dig.  i  85.*] 

(Official.) 

Exceptions  from  Supreme  Judicial  Ooort, 
Penobscot  County. 
Trover  by  the  Bradley  Land  A:  Lumber 
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Company  and  others  against  the  Eastein 
Manufacturing  Company.  Verdict  for  plain- 
tiffs, and  defendant  excepts.  Receptions 
sustained. 

Trover  brought  by  the  plaintlflFB  against 
the  defendant  to  recover  the  value  of  8,555 
spruce  logs,  containing  869,470  board  feet, 
alleged  to  have  been  converted  by  the  de- 
fendant. These  logs  were  cut  by  one 
Charles  W.  Mullen  on  the  plaintiffs'  land, 
under  a  written  permit,  and. by  him  were 
sold  to  the  defendant.  The  defendant  sea- 
sonably notified  Mullen  to  come  in  and  de- 
fend the  action,  and  he  appeared  and  as- 
sumed the  defense,  '^he  defendant  plead- 
ed the  general  Issue  and  a  brief  statement 
setting  up  the  title  to  the  logs  and  lumber  in 
Charles  W.  Mullen,"  and  also  stated  therein 
certain  alleged  facts  in  reduction  of  dam- 
ages. 

Tried  at  the  October  term,  1906,  Supreme 
Judicial  Court,  Penobscot  county.  At  the 
conclusion  of  the  testimony,  the  presiding 
Justice  directed  the  jury  to  return  a  verdict 
for  the  plaintiff  for  the  value  of  the  logs  at 
the  time  of  the  conversion,  and  Interest  from 
the  date  of  the  writ,  amounting  in  all  to 
$14,656.33.  The  defendant  excepted  to  this 
ruling,  and  also  to  certain  rulings  during  the 
trial,  whereby  certain  evidence  offered  by 
the  defendant  was  excluded. 

The  case  is  stated  in  the  opinion. 

Argued  before  EMERY,  C.  J.,  and  WHITE- 
HOUSE,  CORNISH,  and  KING,  JJ. 

P.  H.  Appleton  and. Hugh  R.  Chaplin,  for 
plaintiffa  P.  H.  GlUin  and  J.  F.  Gould,  for 
defendant 

EMERY,  O.  J.  The  plaintiff  landowners 
and  Charles  W.  Mullen  made  an  agreement 
in  writing  in  the  form  known  as  a  "permit," 
by  which  Mullen  was  to  enter  upon  certain 
timber  land  of  the  plaintiffs  and  cut  and  re- 
move therefrom  and  drive  to  market  cer- 
tain kinds  of  timber,  and  pay  therefor  a 
fixed  stumpage  price  per  M.  In  the  permit 
were  various  stipulations.  Mullen  was  to 
cut  all  the  burnt  timber  on  the  land  during 
the  lifetime  of  the  permit,  and  all  the  burnt 
timber  left  uncut  was  to  be  scaled  and  was 
to  be  paid  for  by  Mullen  according  to  the 
terms  of  the  permit.  The  stumpage  was  to 
be  paid  ta  full  by  July  1st  of  each  year, 
and  all  the  other  requirements  of  Mullen  in 
the  permit  were  to  be  performed  by  him, 
and  it  was  further  stipulated  that  all  the 
logs  and  timber  cut  on  the  land  should  re- 
main the  property  of  the  plaintiffs  until 
stumpage  bills  were  paid  "and  aU  other  mat- 
ters pertaining  to  this  license  were  fully 
adjusted";  also  that,  if  all  these  were  not 
done  within  10  days  after  July  1st,  the  plain- 
tiffs might  "take  possession  of  and  sell  at 
either  public  or  private  sale  for  cash  any  or 
all  of  the  lumber  cut  under  this  permit  wher- 
ever situated  and  whether  manufactured  or 
not,   and,   after   deducting   reasonable   ex- 


penses, commissions,  and  all  sums  which 
may  then  be  due  or  may  become  due  from 
any  cause  whatever  as  herein  expressed,  the 
balance,  If  any  there  be,  they  shall  pay  over 
on  demand  to  said  grantee  after  a  reasonable 
time  for  ascertaining  and  liquidating  all 
amounts  due  or  which  may  become  due 
either  as  stumpage  or  damages." 

Under  this  permit  Mullen  entered  on  the 
land  each  year,  and  cut  and  hauled  and 
drove  to  market  a  quantity  of  logs  and  lum- 
ber. A  part  of  these,  viz.,  9,555  spruce  logs, 
he  sold  to  the  defendant.  The  plaintiffs 
afterward,  claiming  that  the  stumpage  had 
not  been  paid  and  other  stipulations  of  the 
permit  had  not  beea  performed,  made  a  de- 
mand on  the  defendant  for  the  logs,  which 
not  being  complied  with  they  brought  this 
action  to  trover  against  the  defendant  for 
conversion  of  the  logs.  Upon  notice  from 
the  defendant,  Mullen  appeared  and  as- 
sumed the  defense  of  the  action. 

At  the  trial  the  principal,  if  not  the  only, 
controversy,  was  over  the  matter  of  the  burnt 
timber  named  in  the  permit  The  plaintiffs 
claimed  that  a  large  amount  of  burnt  tim- 
ber which  Mullen  was  bound  by  the  terms  of 
the  permit  to  cut  and  pay  for,  or  bound  to 
pay  for  if  left  uncut  was  left  uncut  and  not 
paid  for.  Mullen  claimed  that  he  had  not 
left  uncut  any  burnt  timber  within  the  terms 
of  the  permit  The  defendant  claimed  and 
offered  evidence  to  show  that  the  full  amount 
due  the  plaintiffs  from  Mullen  for  all  damage  ' 
of  any  kind  due  them  under  the  permit  was 
$5,166.55,  and  asked  to  have  the  question  of 
those  damages  determined  in  this  action  of 
trover.  The  court  excluded  the  evidence, 
and  instructed  the  Jury  to  return  a  verdict 
for  the  plaintiffs  for  the  full  value  of  the  logs 
at  the  time  of  the  conversion,  and  Interest 
from  the  date  of  the  writ  which  amount  was 
$14,656.33.  Tq  these  rulings  the  defendant 
excepted. 

To  sustain  these  rulings  we  would  need  to 
hold  that  the  transaction  between  the  plain- 
tiffs and  Mullen  as  evidenced  by  the  written 
permit  was  only  a  conditional  sale  to  Mullen 
of  the  logs  and  lumber  cut  hauled,  and  driv- 
en to  market  by  him  under  the  permit  <u>d 
that,  by  his  failure  to  perform  in  full  by  the 
time  fixed  any  of  the  conditions  of  the  sale; 
he  forfeited  and  lost  all  interests  and  rights 
in  the  logs  and  lumber,  and  the  plaintiffs  ' 
could  take  them  or  recover  the  full  value  of 
them  free  from  any  obligations  to.  Mullen. 
The  decisions  in  Brown  v.  Haynes,  52  Me. 
578,  Hawkins  v.  Hersey,  86  Me.  394,  30  Aa 
14,  and  in  other  cases  similar  to  them  were 
made  on  that  ground. 

We  think,  however,  that  this  case  is  not 
within  the  principle  of  those  cases;  that 
there  is  a  wide  difference  between  them.  By 
the  agreement  in  this  case,  if  the  plaintiffs 
took  the  logs  and  lumber  for  nonperformance 
of  any  condition  in  the  agreement,  they  were 
to  sell  them  or  accoimt  for  them  as  sold,  and 
pay  over  the  proceeds  to  Mullen  after  deduct- 
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lug  all  amonnts  dne  them  under  the  agree- 
ment Mnllen  did  not  lose  all  Interest  and 
right  In  the  logs  and  Inmber  he  had  cut,  haul- 
ed, and  driven  to  market,  even  though  he 
did  not  seasonably  and  fully  perform  some 
one  of  the  terms  of  the  contract.  He  retain- 
ed the  right  that  they  should  be  sold  or  ac- 
counted for  as  sold,  and  that,  after  deduction 
of  all  sums,  the  plaintiffs  were  entitled  to 
under  the  agreement  the  balance  should  be 
paid  to  him.  There  were  no  logs  nor  lumber 
when  the  agreement  was  made.  There  were 
only  trees  annexed  to  the  plaintiffs'  realty. 
It  was  the  purpose  to  have  these  made  into 
logs  and  lumber  and  put  in  the  market  to  the 
mutual  profit  of  the  parties.  The  spirit,  the 
real  nature  of  their  agreement,  was  that 
Mullen  should  sever  the  trees  from  the  land, 
convert  them  Into  logs  and  other  lumber,  and 
get  them  to  market  at  his  own  expense,  thus 
greatly  adding  to  their  value,  and  that  the 
plaintiffs  should  retain  the  title  simply  as  se- 
curity for  the  payment  of  what  might  be  or 
become  due  them  under  the  agreement  That 
amount,  whatever  it  might  be,  with  the  right 
to  enforce  payment  of  It,  was  the  full  extent 
of  their  Interest  or  property  in  the  logs  and 
lumber,  and  in  an  action  of  trover  against 
Mullen,  or  his  assignee  or  vendee,  that  is 
all  they  are  entitled  to  recover,  since  that 
amount  would  fully  Indemnify  them  for  the 
conversion.  It  is  only  when  the  plaintiff 
has  the  sole  interest  or  right  in  the  property, 
or  is  accountable  therefor  to  some  third  par- 
ty, that  he  can  recover  the  full  value  in  an 
action  of  trover.  Whenever  he  would  have 
to  account  to  the  defendant  for  the  amount 
of  the  latter's  Interest  in  the  property,  be 
can  only  recover  the  value  of  his  own  Inter- 
est Chamberlain  v.  Shaw,  18  Pick.  (Mass.) 
278,  29  Am.  Dec  586:  Fowler  v.  Oilman,  13 
Mete  (Mass.)  267;  White  v.  Allen,  133  Mass. 
423;  Spoor  v.  Holland,  8  Wend.  (N.  Y.)  445,  24 
Am.  Dec.  37;  Warner  v.  VallHy,  13  R.  I.  487; 
Ganong  v.  Green,  71  Mich.  7,  38  N.  W.  661. 
"If  the  plaintiff  having  but  a  limited  tlQe, 
brings  his  action  against  one  having  the  re- 
maining Interest,  or  against  one  claiming  un- 
der such  residuary  owner,  he  can  then  re- 
cover only  according  to  his  interest"  Suth- 
erland on  Damages  (2d  Ed.)  1 1136,  and  cases 
cited.  See,  also,  Warren  v.  Kelley,  80  Me. 
612,  15  Atl.  49.  This  rule  of  damages  In  such 
cases  Is  equitable  and  reasonable,  since  it 
saves  the  parties  the  expense,  and  the  court 
the  burden,  of  a  second  suit  to  compel  an  ac- 
counting- and  refunding  in  case  a  plaintiff 
should  be  recalcitrant,  and  also  since  under  it 
the  defendant  would  run  no  risk  of  the  plain- 
tiff's insolvency.  In  this  case  at  bar  we  find 
no  evidence  of  facts  or  conditions  requiring 
a  separate  suit  for  the  adjustment  of  the 
amount  due  the  plaintiffs  from  Mullen  under 
the  permit,  since  he  has  come  in  and  assumed 
the  defense.  So  far  as  the  defense  in  reduction 
of  damages  Is  equitable  only,  it  was  pleaded, 


and  is  available  In  this  action  under  Rev.  St 
a  84,  i  17;  and  whether  legal  or  equltablt 
the  question  of  the  amount  or  value  of  tb« 
pleintlS's  Interest  in  the  property,  so  far  aa 
now  appears,  can  be  fully  determined  in  thla 
action.  Ganong  v.  Green,  71  Mich.  7,  38  N. 
W.  661.  If  difficulties  develop  requiring  it. 
an  auditor  can  be  appointed,  or  the  case  held 
until  other  necessary  proceedings  are  had. 

It  may  be  that  the  whole  amount  due  the 
plaintiffs  from  MuUen  under  all  the  terms  of 
the  permit  would  exceed  the  full  value  of  the 
logs  converted  by  the  defendant  In  such 
case  the  plaintiffs  would  be  entitled  to  the 
full  value,  but  the  defendant  has  the  right  to 
be  heard  upon  that  question  and  hav6  It  de- 
termined before  being  condemned. 

It  follows  that  the  ruling  directing  a  ver- 
dict for  the  full  value  of  the  logs  and  ex- 
cluding evidence  as  to  the  amount  due  the 
plaintiffs  was  erroneous,  and  that  the  excep- 
tions to  that  ruling  must  be  sustained.  This 
makes  it  unnecessary  to  consider  the  other 
exceptions. 

Exceptions  sustained. 

New  trial  ordered.' 


(iM  u«.  un 

CHAPLm  T.  GERAI.D  et  aL 

(Supreme  Judicial  Court  of  Maine.     June  29L 
190a) 

1.  COITTBAOTS    (I    175*)— COWSTBOCTION— En- 
OENCE. 

Wb«n  a  pfaintiS  attempts  to  establish  as 
oral  agreement  as  collateral  to  a  written  one, 
the  scales  of  proof  at  the  start  are  materially 
borne  down  against  the  plaintiff  by  the  pre- 
sumption that  the  written  contract  contains  the 
whole  agreement,  and  the  plaintiff  should  be  re- 
quired to  adduce  clear,  strong,  and  oonvindDg 
evidence  to  outweigh  Ruch  presumption;  other- 
wise the  stability  of  written  contracts  will  be 
impaired,  and  resulting  confidence  therein  de- 
stroyed. 

[Ed.   Note.— For  other  cases,  see  Contractsb 
Dec.  Dig.  t  175.*1 

2.  Release  (J  B7*)— Evidence— Suffioiekct. 

July  23,  1!>02,  the  plaintiff  lost  his  right 
foot  in  a  collision  between  two  cars  on  the  de- 
fendants' street  railway,  one  of  which  he  was 
operating  as  a  motorman.  He  did  not  bring 
any  action  to  recover  damages  for  bis  injuries. 
.'VIso,  the  defendants  denied  all  liability  in  the 
matter.  Ffibmary  9,  1903,  the  plaintiff  received 
snd  accepted  from  the  defendants  the  sum  of 
$1,000  and  at  the  same  time  an  instrument  un- 
der seal  and  of  the  following  tenor  was  executed 
in  duplicate:  "In  consideration  of  the  sum  of 
one  thousand  dollars  ($1,0<X))  to  me  in  hand 
paid,  the  receipt  whereof  I  herewith  acknowl- 
edge, I,  John  Qiaplin,  of  Topsham,  Maine,  for 
myself,  my  heirs  and  assigns,  do  hereby  release 
Amos  F.  Gerald,  E.  J.  Lawrence,  A  B.  Page, 
S.  A.  Nye,  Henry  M.  Soule  and  Cyms  W.  Da- 
vis, associates,  and  also  the  Portland  &  Bruns- 
wick Street  Railway,  from  any  claim  by  me  of 
any  name  or  nature  in  the  past  or  at  the  pres- 
ent time,  or  that  may  arise  in  the  future,  by 
reason  of  the  accident  occurring  during  the 
summer  of  1902,  at  or  near  Mallett's  gulley,  so 
called,  in  E'reeport,  Maine,  in  which  accident  I 
sustained  the  loss  of  my  right  foot ;  and  in  con- 
sideration of  the  above  payment,  Amos  F.  Ger- 
ald, for  the  associates,  Cyms  W.  Davis,  Treas- 
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ni»r  Portland  ft  Branswlck  Street  Railway,  for 
the  Portlond  &  Branswick  Street  Railway,  and 
John  Chaplin  for  myself,  my  heirs  and  assiens, 
anee  together  by  our  signatures  herewith  amx- 
ed,  that  the  above  .settlement  shall  be  final  and 
conclusive.  Made  in  duplicate  this  ninth  day 
of  February,  A.  D.  1003."  This  instrument 
was  duly  signed  by  the  defendants  Gerald  and 
the  Portland  &  Brunswick  Street  Railway,  and 
also  by  the  plaintiff.  The  plaintiff  claimed  that 
at  the  time  the  aforesaid  instrument  was  exe- 
cuted the  defendants  orally  agreed,  in  addition 
to  the  $1,000,  named  in  the  aforesaid  instru- 
ment as  the  consideration  therefor,  to  furnish 
hira  employment  at  $G5  per  month  so  long  as  he 
could  work,  and  Uiat  afterwards,  having  entered 
the  employ  of  the  defendants,  he  continued  to 
work  for  them  until  March  2,  1904,  when  be 
was  wrongfully  discharged.  The  plaintiff  then 
brought  an  action  of  assumpsit  to  recover  dam- 
ages for  breach  of  the  alleged  oral  contract. 
The  defendants  denied  that  any  such  oral  con- 
tract was  made.  The  jury  returned  a  verdict 
for  the  plaintiff  for  $0,941.19. 
ffeld: 

(1)  That  to  establish,  by  parol  evidence,  mich 
tn  extraordinary  agreement,  as  a  part  of  the 
consideration  for  the  aforesaid  written  release, 
wherein  it  was  stipulated  to  be  given  In  consid- 
emtion  of  the  sum  of  fl.OOO,  the  proof  must 
arise  above  the  mere  conflict  of  testimony  and 
become  clear,  convincing,  and  conclusive. 

(2)  That  the  unsupported  testimony  •  of  the 
plaintiff,  resting  only  upon  his  memoi7  of  a 
conversation  that  occurred  four  years  before 
the  trial,  was  not  such  clear,  convincing,  and 
conclusive  proof  as  should  be  required  to  estab- 
lish a  contract  so  indefinite  in  Its  term  of  dura- 
tion and  so  unreasonable  and  improbable  as 
that  upon  which  the  plaintiff's  action  was 
fonnden. 

(3)  That  the  finding  of  the  Jury  that  such  a 
contract  was  made  was  so  manifestly  against 
the  weight  of  evidence  that  it  ought  not  to 
stand. 

[Ed.  Note.— For  other  cases,  see  Release,  Dec 
Dig.  I  57.  •] 
8.  Evidence  (|  419*)— Parol  Evidenck  Af- 

FECTiRQ  WBrrtROS— Release  or  Pebsoral 

Injubt— Liability. 

Although  In  the  case  at  bar  no  exception 
was  taken  to  the  admlxsion  of  the  testimony  of 
the  plaintiff  that  the  defendnnts  agreed,  in  ad- 
dition to  the  $1,000  expressed  in  the  release  as 
the  consideration  therefor,  to  furnish  him  em- 
ployment so  long  as  he  should  be  able  to  work, 
and  consequently  the  question  of  the  admissibil- 
ity of  sncb  testimony  was  not  directly  raisied, 
yet  the  court  is  of  the  opinion  that  the  plain- 
tiff's testimony  was  subject  to  the  ^neral  rule 
that  oral  evidence  will  not  be  received  to  add 
to  or  vary  the  terms  of  a  written  contract  which 
is  complete  on  Its  face  and  appears  to  embrace 
an  entire  contract  between  the  parties,  and 
that  the  plaintiff's  testimony  was  not  competent. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  |  1928;   Dec.  Dig.  {  419.*1 

(Offldal.) 

On  motion  from  Supreme  Jodldal  Court, 
Sagadahoc  County. 

Assampalt  by  John  Cliaplin  against  Amos 
F.  G«rald  and  otberai  Verdict  for  plaintiff, 
and  defendants  move  to  set  the  same  aside. 
Motion  sustained  and  new  trial  granted. 

Action  of  assumpsit  to  recorer  damages 
for  breach  of  an  alleged  oral  contract  to  fntv 
nish  the  plaintiff  employment  at  $66  per 
montli  so  long  as  he  could  work.  The  action 
was  against  "Amos  F.  Gerald,  B.  J.  Lawrence, 


S.  A.  Nye  and  A.  B.  Page,  an  of  Fairfield,  in 
the  county  of  Somerset  and  state  of  Maine, 
Cyrus  W.  Davis  and  Henry  M.  Scule,  all  of 
Watervllle,  in  the  county  of  Kennebec  and  said 
state,  associates,  and  the  Portland  &  Bruns- 
wick Street  Railway,  a  corporation  created 
by  law  and  having  its  office  at  WaterviUe, 
in  the  county  of  Kennebec  and  said  state  of 
Maine."  Writ  dated  September  9,  1905.  Ad 
damnum,  $10,000.  Plea,  the  general  issue, 
with  brief  statement  alleging  "that  the  con- 
tract declared  on  was  not  in  writing,  and  no 
memorandum  thereof  was  signed  by  the  de- 
fendants to  this  suit  or  either  of  them." 

Tried  at  the  April  term,  1907,  Supreme 
Judicial  Court.  Sagadahoc  County.  Verdict  for 
plaintiff  for  $6,944.19.  The  defendants  then 
filed  a  general  motion  to  have  the  rerdlct 
set  aside. 

Argued  before  EMERY,  C.  J.,  and  WHITBJ- 
HOUSE,  SAVAGE,  SPEAR,  CORNISH,  and 
KING,  JJ. 

Foster  &  Foster  and  O.  B.  Sawyer,  for 
plaintiff.  Edward  W.  Wheeler  and  Wm.  H. 
Newell,  for  defendants. 

KINO,  J.  This  cause  Is  before  the  court 
on  defendants'  motion  to  set  aside  a  verdict 
against  them  of  $6,944.19  rendered  In  an  ac- 
tion of  assumpsit  for  breach  of  an  alleged  oral 
contract  to  furnish  the  plaintiff  employment 
at  $65  per  month  so  long  as  he  could  work. 

July  23d,  the  plaintiff  sustained  the  loss 
of  his  right  foot  in  a  collision  betwe«i  two 
cars  on  the  defendants'  railway,  one  of  which 
he  was  operating  as  motorman.  No  action 
for  damages  was  brought  for  his  Injuries, 
but  on  the  9th  of  February,  190S,  he  met 
the  defendants  in  Watenrille  at  the  office  of 
Mr.  Davis,  where  he  received  from  them, 
$1,000,  and  the  following  contract  or  agree- 
ment was  executed  In  duplicate: 

"In  consideration  of  the  sum  of  one  thoo- 
sand  dollars  ($1,000)  to  me  in  hand  paid,  tlia 
receipt  whereof  I  herewith  adtnowledge, 
I,  John  Chaplin,  of  Topsham,  Maine,  for  my- 
self, my  heirs  and  assigns,  do  hereby  release 
Amos  F.  Gerald,  B.  J.  Lawrence,  A.  B.  Page, 
S.  A.  Nye,  Henry  M.  Soule  and  Cyrus  W. 
Davis,  associates,  and  also  the  Portland  & 
Brunswick  Street  Railway,  from  any  claim 
by  me  of  any  name  or  nature  in  the  past  or 
at  the  present  time,  or  that  may  arise  in 
the  future,  by  reason  of  the  accident  occurs 
ring  on  the  line  of  the  Portland  &  Brunswick 
Street  Railway  during  the  summer  of  1902, 
at  or  near  Malletf  s  gulley,  so  called,  In  Freo- 
port,  Maine,  In  which  accident  I  sustained 
the  loss  of  my  right  foot ;  and  in  considera- 
tion of  the  above  payment  Amos  F.  Gerald, 
for  the  associates,  Cyrus  W.  Davis,  Treasur- 
er Portland  &  Brunswick  Street  Railway, 
and  John  Chaplin  for  myself,  my  heirs  and 
assigns,  agree  together  by  our  signatures 
herewith  affixed  that  the  above  settlement 
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shall  be  final  and  conclaslve.  Made  in  du- 
plicate this  ninth  day  of  February  A.  D.  1903. 

"A.  F.  Gerald.    [Seal.] 

"Portland  &  Brunswick  Street  Railway, 
"By  Cyrus  W.  Davis.    [Seal.] 

"John  Chaplin.  [Seal.]" 
In  bis  action  the  plaintiff  alleges :  That  at 
the  time  the  above  release  was  executed  the 
defendants  "promised  him  that  If  be  would 
sign  a  certain  acknowledgement  of  satisfac- 
tion, and  accept  the  sum  of  $1,000  in  money, 
they  on  their  part  would  pay  him  $1,000 
and  give  him  employment  at  $65  per  month 
as  long  as  he  could  work" ; '  that  afterwards 
he  did  "enter  the  employ  of  the  defendants 
at  their  car  barn  and  power  house  at  Freeport, 
Me.,  and  continued  In  their  employ  in  a  faith- 
ful attempt  to  perform  his  duties  for  them 
until  the  2d  day  of  March,  1904,"  when  he 
was  wrongfully  dismissed.  The  writ  is  dated 
September  9,  1903. 

The  defendants  contended  that  no  such 
oral  agreement  was  made,  that  the  plaintiff 
became  so  ine£Bcient,  remiss,  and  negligent 
in  his  work  that  his  discharge  was  Justifi- 
able, but  that  In  fact  he  secured  a  position 
elsewhere  and  left  their  employ  without 
being  discharged. 

■  The  testimony  of  the  plaintiff  in  support  of 
the  alleged  oral  agreement  is  contained  In  his 
answer  to  the  following  question:  "Q.  Now, 
what  other  consideration,  other  than  that 
contained  in  the  writing,  was  offered  you  at 
that  time?  A.  Mr.  Davis  had  a  clerk  read 
that  paper  to  me  and  then  passed  It  to  me 
and  asked  me  If  I  would  sign  it.  I  says: 
'I  don't  hardly  think  I  can.  It  don't  look  to 
me  as  if  there  was  anything  after  the  bills 
were  paid.'  He  says:  'Look  here,  we  are 
going  to  employ  you.  We  are  going  to  make 
a  further  agreement  from  that  paper  and 
give  you  a  chance  to  work  in  the  Freeport 
car  bam  and  give  you  $65  a  month,  same 
as  you  were  getting  when  you  were  hurt, 
and  give  you  employment  as  long  as  you 
are  able  to  do  any  work.  Furthermore,' 
he  says,  'there  will  be  no  time,  if  we  should 
sell  out  the  Brunswick  &  Portland  Railroad, 
there  will  be  no  time  but  some  one  of  us 
men  are  doing  business,  and  we  will  see 
you  have  a  Job.'  'If  you  are  going  to  nse 
me  that  way  it  is  all  right.'  I  says :  *I  don't 
think  I  should  sign  that  paper  for  $1,000 
unless  I  have  a  writing  for  my  continuing 
labor.'  They  says :  'Tou  don't  mean  to  doubt 
our  word,  do  you?"  I  says:  'No,  sir;  If 
you  say  yon  will  honestly  and  Justly  give 
me  $65  a  month  as  long  as  I  am  able  to  work 
to  earn  my  living,  I  will  sign  the  paper.' 
Mr.  Page  says:  'We  will  certainly  do  that. 
Jack,  Just  as  we  say  we  will.'" 

No  exception  was  taken  to  the  admission 
of  this  testimony.  The  general  rule  that  oral 
evidence  will  not  be  received  to  add  to  or 
vary  the  terms  of  a  written  contract  applies, 
we  think,  to  such  a  release  as  the  one  above 
quoted. 
The  only  exception  to  the  rule  is  found 


where  from  an  Inspection  of  the  Instnunent 
It  appears  to  be  incomplete  and  not  to  em- 
brace the  entire  contract.  In  such  case  re- 
sort may  be  had  to  oral  testimony  to  supple- 
ment, but  not  to  vary  or  contradict,  the  writ- 
ten instrument 

The  instrument  in  the  case  at  bar  is  not 
incomplete,  but  comprehensive,  and  appears 
to  embrace  an  entire  contract  between  the 
parties.  It  is  not  merely  a  receipt  for  mon- 
ey, which  may  be  explained  by  parol.  On 
the  contrary,  it  is  a  formal  release  witness- 
ing In  plain  and  explicit  terms  an  agreement 
discharging  the  defendants  from  all  liability 
to  the  plaintiff  for  the  injury  he  had  receiv- 
ed and  "which  was  to  be  final  and  conclu- 
sive." The  testimony  of  the  plaintiff  that 
the  defendants  agreed,  in  addition  to  the 
$1,000  expressed  as  the  consideration  for 
the  release,  to  furnish  him  employment  as 
long  as  he  should  be  able  to  work,  is,  we 
think,  inconsistent  with  and  tends  to  vary 
and  contradict  the  written  instrument  My- 
ron V.  Union  Railroad  Co.,  19  R.  I.  123,  32 
Atl.  165;  White  V.  Richmond  &  D.  R.  Co.. 
110  N.  C.  456,  15  S.  B.  197;  Horn  v.  Miller, 
142  Pa.  557,  21  AH.  994;  The  Cayuga,  59 
Fed.  483,  8  C.  C.  A.  188;  James  v.  Bllgh.  11 
Allen  (Mass.)  4;  Goas  t.  EUlIson,  136  Mass. 
503. 

The  above  authorities  are  cited  not  merely 
In  support  of  the  general  rule,  but  as  show* 
Ing  Its  applicability  to  the  case  at  bar. 

However,  in  view  of  the  fact  that  the 
question  of  the  competency  of  this  testimo- 
ny is  not  presented  by  exceptions,  and  upon 
which  counsel  have  not  been  heard,  we  pass 
to  a  consideration  of  the  motion  for  a  new 
trial  upon  the  evidence  as  presented  to  the 
Jury. 

It  is  of  the  utmost  Importance,  we  think. 
In  passing  Judgment  upon  conflicting  testi- 
mony in  cases  where  an  attempt  is  being* 
made  to  establish  an  oral  agreement  as  col- 
lateral to  a  written  one,  not  to  forget  the 
old  and  salutary  rule  that  when  parties  re- 
duce their  contract  to  writing  the  law  pre- 
sumes that  the  writing  contains  the  whole 
agreement 

In  such  cases  the  scales  of  proof  at  the 
start  are  materially  borne  down  against  the 
plaintiff  by  that  presumption.  He  should' 
therefore  be  required  to  adduce  clear,  strong; 
and  convicting  evidence  to  outweigh  it;  oth- 
erwise, the  stability  of  written  contracts  will 
be  Impaired,  and  resulting  confidence  therein 
destroyed. 

The  oral  agreement,  as  claimed  to  have 
been  made  at  the  meeting  In  Watervllle,  Is 
most  extraordinary.  The  defendants  did 
not  admit  liability  on  account  of  the  accident 
to  the  plalnUff.  The  $1,000  paid  over  to  the 
plaintiff  by  the  defendants  was  made  up  of 
the  amount  of  the  plaintiff's  lost  time  be- 
tween the  time  of  the  accident  and  Febru- 
ary 0,  1903,  at  full  wages,  his  expenses  for 
medical  attendance,  nursing,  etc.;   but,  not- 
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-n-lthstanding  a  denial  of  UabiUty  on  tlie  part 
of  the  defendants,  and  the  payment  of  the 
$1,000,  the  plaintlfF  claims  that  the  defend- 
ants further  agreed  to  fnmlsh  employment 
for  him  80  long  as  he  should  be  able  to  work. 
The  fuU  Import  and  meaning  of  the  alleged 
oral  agreement  Is  now  clearly  manifested  by 
wliat  has  since  transpired  as  the  result  of 
It.  The  services  of  the  plalntUI  while  in. 
the  defendants'  employment  after  February 
8,  1903,  were  unsatisfactory,  at  least,  and 
the  cause  of  much  annoyance  to  them.  The 
cessation  of  those  services  has  produced  liti- 
gation resulting  in  this  verdict  of  ?e,944.19 
as  damages  for  the  alleged  breach  of  that 
oral  agreement 

To  establish  by  parol  evidence  such  an  ex- 
traordinary agreement,  as  part  of  the  con- 
sideration for  a  written  release,  wherein  It 
is  stipulated  to  be  given  in  consideration  of 
the  sum  of  |1,000,  the  proof  "must  rise  above 
the  mere  conflict  of  testimony  and  become 
dear,  convincing,  and  conclusive."  liberty 
V.  Haines,  103  Me.  182,  68  AG.  738. 

All  the  individual  defendants,  except  Hen- 
ry M.  Soule,  viz.,  Amos  P.  Gerald,  B.  J. 
Lawrence,  S.  A.  Nye,  A.  B.  Page,  and  Cyrus 
W.  Davis,  were  present  at  the  WaterviUe 
conference  of  February  9,  1903,  an^  J.  W. 
Amlck,  a  director  of  the  railway  company, 
was  also  pres^it. 

Page.  Gerald,  and  Amick  were  witnesses 
at  the  trial;  Lawrence  and  Nye  were  sick; 
and  Davis  was  in  New  Tork.  Bach  of  these 
witnesses  in  defense  testified  that  no  such 
oral  agreement  was  made.  We  deem  it  use- 
ful to  quote  in  part  some  of  their  testimony. 

Mr.  Page  testified:  "Q.  Who  suggested 
the  basis  of  settlement  between  you  and 
your  associates  and  Mr.  Chaplin,  at  this 
conference  at  Waterville  on  February  9» 
1903?  A.  BIr.  Chaplin.  Q.  Will  you  explain 
to  the  Jury  exactly  what  his  proposition  of 
settlement  was  made  at  tiiat  time?  A.  In  a 
general  way,  he  said  his  medicine  cost  so 
much,  his  doctor's  bills  were  so  much,  he 
bad  been  out  of  employment  so  long,  and  he 
ought  to  have  a  thousand  dollars.  Q.  Did 
be  at  that  time  name  any  other  sum?  A. 
No.  Q.  Was  his  proposition  accepted  by- 
yon  and  yonr  associates?  A.  It  was.  Q. 
Did  you  or  any  of  your  associates  that  were 
present  at  that  conference  tell  Mr.  CtiapUn 
whether  or  not  you  recognized  any  liabilities 
from  his  Injuries?  A.  We  did.  Q.  What 
did  yon  say  to  him?  A.  We  told  him  we 
didn't  consider  we  were  in  any  way  liable 
•for  the  accident.  Q.  Was  any  promise  or 
agreement  made  by  you,  or  your  associates, 
as  a  consideration  of  Mr.  Chaplin's  signing 
this  written  contract  or  release,  except  the 
consideration  of  $1,000,  stated  in  the  paper? 
A.  None  whatever.  Q.  Was  any  promise 
made  by  yon,  or  your  associates,  that  Mr. 
Chaplin  should  have  employment  by  you? 
A.  None  whatever,  accept  in  a  general  way. 
Q.  Was  anything  said  about  his  having  wag- 


es at  $65  a  month?  A.  I  think  not.  Q.  Or 
that  he  should  have  employment  as  long  as 
he  was  able  to  work?  A.  It  never  was  men- 
tioned. •  •  *  Q.  Did  Mr.  Chaplin  re. 
quest  you  and  your  associates  to  agree  with 
him  tliat  he  should  have  employment?  A. 
Yes,  sir;  he  asked  us.  Q.  Did  he  ask  that 
as  a  condition  of  his  signing  this  agreement? 
A.  He  wanted  It  inserted  In  the  agreement 
Q.  What  answer  was  made  to  him?  A.  We 
refused  to  do  it  Q.  Did  you  give  him  any 
reason  why  you  declined  to  do  It?  A.  I 
think  Mr.  Gerald  cited  something  about  it 
where  he  had  some  trouble  once.  Q.  What 
further  was  said  about  including  that  in  the 
written  agreement?  A.  I  don't  remember, 
but  he  flatly  refused  to  do  It  *  •  *  Q. 
WUl  you  state  to  the  jury  the  entire  con- 
versation relating  to  Mr.  Chaplin's  employ- 
ment by  you  and  your  associates?  A.  At 
that  time?  Q.  Yes,  sir.  A.  He  asked,  as  I 
remember  it,  if  he  could  have  a  Job  in  the 
car  barn,  and  it  was  assented  to.  I  think 
Mr.  Gerald  made  the  remark,  If  I  remember 
right,  that  he  had  a  Job  there  which  we 
could  probably  give  him  if  he  could  attend 
to  it  and  was  satisfactory.  Q.  Were  any 
wages  stated?  A.  Nothing.  Q.  Or  the  time 
of  the  employment?  A.  It  was  not  men- 
tioned." 

Amos  F.  Gerald  also  testified:  "Q.  Was 
there  any  other  promise  or  agreement  made 
by  you  and  your  associates  with  Mr.  Chaplin 
as  a  condition,  or  consideration,  of  his  sign- 
ing this  paper  marked  'Plff's  BJx.  A,'  except 
the  consideration  stated  in  the  Instrument  it- 
self? A.  Nothing  w.hatever.  Q.  Was  this 
paper  written  before  or  after  Mr.  Chaplin 
met  the  directors  and  associates  in  Mr.  Da- 
vis' office?  A.  It  was  written,  the  whole  of 
it  after  he  had  been  there  and  had  discussed 
the  amount  of  his  bill  and  what  he  wanted, 
and  had  had  a  general  conversation  in  re- 
gard to  the  amount  Q.  Did  Mr.  Chaplin  ask 
that  you  and  your  associates  would  provide 
him  with  employment?  A.  Yes,  sir.  Q.  Did 
he  ask  that  that  promise  be  made  to  cover 
his  employment  as  long  as  he  was  able  to 
work?  A.  Yes,  sir ;  I  think  so.  Q.  Without 
any  wages  stipulated  that  he  was  to  receive? 
A.  No,  sir.  Q.  Did  you  consent  to  making 
such  an  agreement  with  Mr.  Chaplin?  A. 
No,  sir.  Q.  Was  any  such  agreement  made? 
A.  No,  sir.  Q.  What  reply  did  you  make  to 
Mr.  Chaplin  when  he  requested  you  to  make 
such  a  promise?  A.  If  permitted,  I  would, 
like  to  give  an  illustration.  Court:  Just  the 
conversation,  what  was  said  and  done.  Q. 
State  the  entire  conversation  so  far  as  yoa 
can  recollect  It  A.  I  told  him  that  we,  bad 
had  trouble  enough  in  hiring  men  for  a  given 
length  of  time  without  any  other  condition 
connected  with  it,  and  I  says  we  will  never 
do  it  again  for  even  a  very  short  time.  We 
hired  a  man  in  Bath,  at  the  Bath  car  bam, 
as  a  painter.  I  hired  myself  at  a  thousand 
dollars  a  year.    He  was  to  take  diarge  of  the 
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painting  In  the  car  barn.  The  man's  name 
was  Mr.  Dale.  After  he  had  been  there  a 
Bhort  time;  he  took  the  notion  In  his  head  to 
paint  the  cars  In  another  color,  and  any 
designs  be  saw  fit,  and  he  told  me  one  day 
it  was  none  of  my  business  bow  he  painted 
the  car&  He  was  boss  of  those  cars,  and  he 
told  the  men  afterwards  that  I  couldn't  dis- 
charge blm  because  he  had  been  hired  for  a 
year.  I  vmdertook  to  discharge  him,  and  he 
stayed  a  day  or  two  longer,  but  the  next 
time  I  went  out  he  went  out  and  didn't  come 
back,  and  he  commenced  a  lawsuit  for '  a 
year's  time,  and  I  gave  that  as  a  reason  for 
not  doing  it  Q.  At  that  time,  did  Mr.  Chap- 
lin request  you  to  insert  such  provision  as 
that  In  the  written  agreement  for  settlement? 
A.  Yes,  sir.  Q.  And  what  answer  did  you 
make?  A.  I  emphatically  refused  it,  that  la 
the  reason  I  made  the  Illustration." 

Mr.  Amlck  also  testified  that  no  such  oral 
agreement  was  made. 

Against  the  testimony  of  these  three  wit- 
nesses is  the  plaintiff's  uncorroborated  state- 
ment, unless,  perhaps,  the  circumstance  that 
be  went  to  work  In  the  car  barn  soon  after 
February  9th,  1903,  and  the  letters  from  Mr. 
Gerald,  the  general  manager,  In  answer  to 
his,  may  have  some  tendency  to  support  his 
position;  but  the  fact  that  the  plaintiff  went 
to  work  in  the  car  bam  is  not  Inconsistent 
with  the  defendants'  contention  about  his 
subsequent  employment,  and  for  that  reason 
can  have  no  material  probative  weight  in 
support  of  his  testlmtmy. 

Neither  do  the  letters  of  Mr.  Gerald  rec- 
ognize any  agreement  to  furnish  the  plaintiff 
employment,  but  rather  the  contrary  is  in- 
dicated therein.  In  his  letter  of  March  1, 
1904,  Mr.  Gerald  says  in  part:  "I  always 
put  all  the  power  of  hiring  and  discharging 
men  in  the  Super's  hands  and  never  do  it 
myself,  for  they  are  responsible  for  their 
helps'  labors.  I  have  written  Mr.  Strout  to 
act  as  he  thinks  best  about  letting  you  go, 
and  I  think  by  his  letter  that  he  will  do  so." 

It  is  unnecessary,  were  it  possible  within 
reasonable  limits,  to  analyze  all  tbe  testi- 
mony In  the  record  and  point  out  that  which 
militates  against  the  plaintiff's  contention. 
It  Is  worthy  of  note,  however,  that  tbe  plain- 
tiff asserts  with  emphasis  that  no  check  for 
$1,000  was  made  to  him,  and  even  when 
shown  tbe  canceled  check  with  bis  name  in- 
dorsed upon  It  he  denied  the  signature  with 
an  Imputation  that  it  was  a  forgery.  The 
significance  of  this  testimony  is  not  merely 
that  it  is  manifestly  untrue,  but  rather  that 
it  demonstrates  the  unreliability  of  his  mem- 
ory, and  its  apparent  lack  of  capacity  of 
being  readily  refreshed. 

The  Waterville  conference  was  bad  more 
than  four  years  before  the  trial — a  long  peri- 
od through  which  to  carry  the  exact  words 
of  a  conversation,  such  as  the  plaintiff  at- 
tempts to  reproduce  In  bis  testimony. 


A  slight  change  In  the  words  of  that  con- 
versation as  reproduced  would  account  for 
the  difference  between  the  contentions  of  the 
parties.  The  defendants  admit  that  they  as- 
sented, but  without  any  reference  to  the  re- 
lease and  entirely  Independent  of  it,  to  tbe 
plaintiff's  request  for  a  place  to  work  pro- 
vided he  was  able  to  attend  to  it  and  was 
satisfactory.  His  contention  Is  that  they 
promised  him,  as  a  part  of  the  consideration 
for  the  release,  to  furnish  blm  employment 
so  long  as  he  should  be  able  to  work. 

The  former  contention  is  natural,  reason- 
able, and  consistent  with  the  situation  of  the 
parties  at  the  time.  The  latter,  however,  la 
Improbable,  unnatural,  and  irreconcilable 
with  the  circumstances  and  conditions  of  the 
defendants. 

The  unsupported  testimony  of  the  plaintiff, 
rating  only  upon  his  memory  of  a  conversa- 
tion that  occurred  four  years  prevlooa,  is 
not  -such  clear,  convincing,  and  conclusive 
proof  as  should  be  required  to  establish  a 
contract  so  indefinite  In  Its  term  of  duration, 
and  so  unreasonable  and  Improbable,  aa  that 
upon  which  the  plaintiff's  action  Is  founded. 

And  when  against  "that  unsupported  testi- 
mony is  placed  the  positive  statements  of  the 
three  witnesses  for  the  defense  that  no  such 
oral  agreement  was  made  by  the  defendants, 
together'  with  the  weight  of  that  written  re- 
lease  in  which  the  plaintiff  himself  declarea 
that  the  settlement  therein  recited  "shall  be 
final  and  conclusive,"  the  conclusion  is  irre- 
sistible that  the  finding  by  the  jury  that  such 
contract  was  made  Is  so  manifestly  against 
the  weight  of  the  evidence  as  shown  by  the 
record  that  it  ought  not  to  stand. 

Accordingly,  the  entry  must  be: 

Motion  sustained.    New  trial  granted. 


(104  Me.  281) 
STATD  T.  JELLISON. 

(Supreme  Judicial  Court  of  Maine,     Jnfar  lOL 

1908.) 

1.  CnnnNAi,  liAW   (|  293*)— PucADfNo— Dk* 
xuBBEB— Admissions. 

While  a  demurrer  admits  the  truth  of  al- 
legations of  fact  well  pleaded,  it  does  not  ad- 
mit the  correctness  of  statements  or  coaclusions 
of  law  made  in  the  pleading  demurred  to, 

[Ed.    Note.— For    other    cases,    see    Criminal 
Iaw,  Cent.  Dig.  S  672;  Dec.  Dig.  (  293.*] 

2.  Cbiminai,  Law  (I  293*)— PuA  or  Fokkkb 
Acquittal— Demurbeb. 

While  a  demurrer  to  a  plea  of  autrefois  ac- 
quit may  admit  that  the  acts  of  the  defendant 
were  tlie  same  in  both  cases,  it  does  not  admit 
that  the  offenses  charged  were  the  same. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Cent.  Dig.  i  672 ;   Dec  Dig.  {  293.*] 

3.  Ceimihai,   Law   (g  29*)  —  Ditfebknt  Of- 
fenses— Same  Acts. 

The  same  act,  or  group  of  acts,  may  con- 
stitute two  or  more  distinct  offenses,  different 
in  kind  as  veil  as  degree. 

[Ed.    Note.— For   other   cases,   see   Criminal 
Law,  Dec.  Dig.  {  29.*] 
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4.  ORiHiRAii  Law  (I  200*)— FoKUTB  Jkopabdt 

— Same  Act. 

While  the  constitutional  provision  that  "no 
person  for  the  same  offense  shall  be  twice  put 
in  jeopardy"  prohibits  another  prosecution  for 
the  same  offense  when  the  jeopardy  has  been 
once  incurred,  it  does  not  prohibit  another  pros- 
ecution for  a  different  offense,  though  the  act, 
or  group  of  acts,  was  the  same. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig,  IS  386 ;    Dec.  Dig.  »  200.*] 
6.  CHnnwAi,  Law  (|  202*)— Fokmsb  Jeopabdt 

— nNI.AWrOI.  ASSEUBLT  ARD   RiOT— ASSAUI.T 
AND  BaTTBBT. 

The  offense  of  nnlawfnl  assembly  and  riot, 
nnder  Rev.  St.  1903,  c.  124,  <  2,  and  the  offense 
of  assault  and  battery  are  distinct  offenses,  dif- 
ferent in  kind,  and  a  conviction  or  acquittal  for 
either  does  not  bar  a  prosecution  for  the  other 
offense,  even  though  based  on  the  same  acts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  391 ;   Dec.  Dig.  S  202.*] 

a  CBnanAi.  Law  (jl  280*)— Dhatoby  Puba— 
RioHT  TO  Plead  Oveb. 

When  a  plea  of  autrefois  acquit  is  over- 
mled,  and  the  defendant  excepts  and  stands  up- 
on his  exceptions,  instead  of  pleading  over,  he 
must  abide  the  fate  of  the  exceptions.  If  they 
be  determined  against  him,  there  must  be  final 
judgment  for  the  state.     Rev.  St.  1903,  c.  79, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  679;   Dec  Dig.  t  296.*] 

(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Hancock  County. 

Otba  H.  Jelllson  was  Indicted  for  the  of- 
fense of  unlawful  assembly  and  riot  A  plea 
of  former  acquittal  was  Interposed,  to  which 
a  demurrer  was  sustained,  and  Jelllaon  ex- 
cepts. Exceptions  overruled,  and  judgment 
for  the  state. 

Indictment  against  the  defendant  for  the 
offense  of  unlawful  assmibly  and  riot,  under 
the  provisions  of  Rev.  St  1903,  c.  124,  §  2, 
found  by  the  grand  jury  at  the  April  term, 
1907,  Supreme  Judicial  Court,  Hancock  coun- 
ty, charging  that  the  defendant,'  on  April  5, 
1907,  at  Eden  in  said  county,  "with  certain 
-other  persons  to  the  numtwr  of  three  and  up- 
wards, to  wit,  with  Joe  Emery,  Charles  Con- 
ners,  Frank  Iielghton,  and  certain  other 
wicked  and  ill-disposed  persons,  said  certain 
other  wicked  and  ill-disposed  persons  being 
to  the  jurors  unknown,  with  force  and  arms, 
to  wit,  with  eggs,  stones,  stlclcs,  staves,  and 
olubS'  as  rioters,  routers,  and  disturbers  of 
the  peace  of  the  state,  in  a  violent  and  tn- 
mnltaous  manner  and  unlawfully,  did  assem- 
ble and  gather  themselves  together  to  do  an 
nnlawful  act,  to  wit,  to  make  an  assault  upon 
one  Henry  N.  Pringle,  and  so  being  assem- 
bled and  gathered  together  the  day  and  year 
aforesaid,  at  the  county  aforesaid,  with  force 
and  arms,  in  a  violent,  unlawful,  and  tumult- 
nous  manner,  to  the  terror  iand  disturbance  of 
others,  in  and  upon  the  said  Henry  N.  Prin- 
gle, In  the  peace  of  the  state  then  and  there 
beiio^,  an  assault  did  make  with  said  eggs, 
stones,  sticks,  staves,  and  clubs,  and  him, 
the   said   Henry  N.   Pringle,   did   tb«i  and 


there  beat,  wound,  and  Ul  treat,  and  other 
wrongs  to  the  said  Henry  N.  Pringie  then 
and  there  did,  to  the  great  injury  of  the  said 
Henry  N.  Pringle,  against  the  peace  of  the 
said  state,  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided." 

The  defendant  pleaded  in  bar  an  acquittal 
by  the  Bar  Harbor  municipal  court,  upon  a 
complaint  against  him  for  the  offense  of  as- 
sault and  battery  upon  the  aforesaid  Pringle, 
averring  in  his  plea  that  the  offense  of  which 
he  was  acquitted  by  the  Bar  Harbor  mu- 
nicipal court  and  the  offense  for  which  be 
was  Indicted  were  one  and  the  same  offense. 

To  this  plea  the  state  by  the  county  attor- 
ney filed  a  general  demurrer.  The  presiding 
justice  sustained  the  demnrrer,  and  the  de- 
fendant excepted. 

The  case  appears  in  the  opinion. 

Argued  before  EMERY,  a  J.,  and  SAV- 
AOB,  FEABODZ,  CORNISH,  KINO,  and 
BIRD,  JJ. 

Charles  H.  Wood,  Co.  Atty.,  for  the  State. 
Edward  8.  Clark,  for  defendant 

EMERY,  0.  J.  The  defendant  was  indicted 
for  the  offense  of  unlawful  assembly  and  riot, 
under  Rev.  St  1903,  c.  124,  {  2,  viz.,  for  being 
one  of  three  or  more  persons  who  nnlawfully 
assembled  in  a  violent  and  tumultuous  man- 
ner to  commit  an  assault  upon  Henry  N. 
Pringle,  and  who,  being  so  assembled,  did  in 
the  same  manner  commit  the  assault  He 
pleaded  in  bar  an  acquittal  by  the  Bar  Har- 
bor municipal  court  upon  a  complaint  against 
him  for  the  offense  of  assault  and  battery  up- 
on the  said  Pringle,  averring  in  his  plea  that 
the  offense  of  which  he  was  thus  acquitted 
and  that  for  which  he  is  now  indicted  are 
one  and  the  same  offense.  To  this  plea  thb 
county  attorney  demurred.  The  court  sus- 
tained the  demnrrer,  and  the  defendant  ex- 
cepted. Hie  demurrer,  of  course,  did  not 
admit  the  correctness  of  any  statements  or 
conclusions  of  law  made  In  the  plea.  Hence, 
though  it  admits  that  the  acts  of  the  defend- 
ant were  the  same  in  both  cases,  it  does  not 
admit  that  the  offenses  charged  are  one  and 
the  same.  Whether  they  are  the  same  or  dif- 
ferent offenses  is  a  question  of  law  now  to 
be  determined  by  the  court 

It  was  said  by  the  Connecticut  court  in 
Hurd  V.  State,  2  Root,  186:  "If  a  prosecution 
and  conviction  before  a  justice  for  a  simple 
breach  of  the  peace  be  a  good  plea  in  abate- 
ment or  bar  of  information  for  riot,  it  would 
be  attended  with  the  most  pemidous  conse- 
quences, and  the  most  atrocious  offenders 
would  be  exculpated  by  punishments  totally 
inadequate  to  their  crimes."  As  to  that,  an 
acquittal  would  be  attended  with  as  perni- 
cious consequences ;  but,  passing  that  consid- 
eration, we  proceed  to  consider  whether  the 
offense  of  unlawful  assembly  and  riot  charged 
In  the  indictment  is  the  same  offense  as  that 
of  assault  and  battery  charged  in  the  com- 
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plaint  cm  wblch  the  defendant  was  acquitted. 
It  is  to  be  noted  tbat  the  Constitution  does 
not  prohibit  a  second  Jeopardy  for  the  same 
act,  or  gronp'of  acts,  but  only  *Yor  the  same 
ofTense."  Dec.  of  Rights,  art  1,  S  8.  The 
acts  and  the  offense  they  constitute  are  dif- 
ferent things,  and  the  same  acts  may  con- 
Btitnte  more  than  one  offense,  and  also 
different  offenses,  subjecting  the  actor  to  as 
many  punishments  as  the  offenses  his  acts 
constitut& 

Thus  a  person  by  the  same  acta,  or  group 
<tf  acts,  may  violate  the  statute  against  sell- 
ing liquors;  also  the  statute  against  being  a 
common  seller  of  intoxicating  liquors;  also 
that  against  keeping  a  drinking  house  and 
tippling  shop;  and  also  that  against  main- 
taining a  common  nuisance.  If  he  be  charg- 
ed and  convleted,  or  acquitted,  of  the  ylola- 
tlon  of  one  of  these  statutes,  be  has  been  put 
In  Jeopardy  only  for  that  one  offense,  and 
not  for  the  offense  of  violating  any  of  the 
other  statutes.  State  v.  Coombs,  32  Me.  529; 
State  V.  Maher,  35  Me.  225 ;  State  v.  Inness, 
63  Me.  536.  In  the  opinion  of  the  court  in 
this  last  case  are  cited  many  instances  where 
It  was  held  that  a  person  may  be  punished 
more  than  once  for  the  same  act  where  the 
act  constitutes  more  than  one  offense.  We 
refer  the  reader  to  that  opinion  for  the  cases. 

The  offense  of  assault  and  battery  and  the 
offense  of  unlawful  assembly  or  riot  are  dif- 
ferent offenses.  Neither  included  the  other. 
A  person  may  commit  either  without  commitp 
ting  the  other.  Nevertheless  the  same  acta 
may  sometimes  constitute  both  offenses ;  but, 
when  they  do,  the  offenses  are  still  different 
though  the  acts  are  the  same,  and  the  perpe- 
trator of  the  acts  may  be  punished  twice, 
once  for  each  offense.  State  v.  Inness,  63  Me. 
636,  at  page  637;  Hurd  r.  State,  2  Boot 
(Conn.)  186;  U.  8.  t.  Peace,  Fed.  Cas.  No. 
16,018;  Freeland  v.  People,  16  111.  880.  We 
are  aware  that  In  some  states  the  courts  hold 
otherwise,  but  we  think  the  above  is  the  law 
of  this  state.  It  follows  that  the  exceptions 
mnst  be  overruled. 

In  the  case  of  State  v.  Inness,  63  Me.  536, 
where  the  court  overruled  the  exceptions  to 
sustaining  a  demurrer  to  a  plea  of  former 
Jeopardy,  final  Judgment  was  ordered  for  the 
state  after  fuU  consideration  of  the  question 
whether  the  Judgment  should  be  final  or  only 
respondeas  ouster.  The  decision  was  based 
on  Rev.  St  1857,  .e  77,  {  28,  now  Rev.  St 
1903,  c.  79,  t  56.  "When  a  dilatory  plea  Is 
overruled  and  receptions  taken,  the  court 
shall  proceed  and  close  the  trial,  and  the  ac- 
tion shall  then  be  continued  and  marked 
'law,' "  etc.  The  defendant's  plea  of  former 
Jeopardy  was  a  dilatory  plea,  since.  If  over- 
ruled, the  Judgment,  but  for  the  statute  cited, 
would  be  simply  respondeas  ouster.  He 
pleaded  his  dilatory  plea  alone,  without  ob- 
taining leave  to  plead  double,  and,  his  plea 


having  been  adjudged  insufficient,  be  except- 
ed, and,  without  obtaining  leave  to  plead  over 
if  his  exceptions  should  be  overruled,  he 
brought  them  directly  to  the  law  court  be- 
fore the  trial  was  closed.  Under  the  statute 
it  must  be  held  that  by  taking  the  course 
he  did  he  waived  whatever  right  he  may  have 
had  to  plead  over  when  his  dilatory  plea  was 
overruled,  and  that  having  thus  elected  to 
abide  by  that  plea,  he  must  fall  with  it 
State  V.  Inness,  63  M&  536 ;  Furbish  v.  Rob- 
ertson, 67  Me.  35,  page  38;  Smith  T.  Hunt,  91 
Me.  672,  40  AU.  698. 

Exceptions  overruled. 

Judgment  for  the  stata. 


QOFF  V.  RHODE  ISI<AND  00. 

(Supreme  Conrt  of  Rhode  Island.     Feb.  1, 
1009.) 

Exceptions  from  Superior  Court,  Providence 
and  Bristol  Counties;  Willard  B.  Tanner, 
Judge. 

Action  by  Horace  E.  Goff  against  the  Rhode 
Island  Company.  Verdict  for  plaintiff.  De- 
fendant excepted.     Remitted  for  new  trial. 

Waterman,  Curran  &  Hunt  (Lewis  A  Waters 
man,  of  counsel),  for  plaintiff.  Joseph  C.  Swee- 
ney, for  defendant 

PER  CURIAM.  The  evidence  presented  by 
the  record  in  this  ease  as  to  the  neeligence  of 
the  defendant  so  preponderates  in  behalf  of  the 
defendant  as  to  bring  the  case  within  the  rule 
laid  down  in  Riley  v.  Rhode  Island  Co.,  29  R. 
I.  143,  71  Atl.  592,  which  was  dedded  after  tfaia 
case  was  tried  in  the  superior  court 

Inasmuch  as  further  evidence  may  be  piodnc- 
ed  on  another  trial,  the  cause  will  be  remitted 
to  the  superior  court  for  a  new  triaL 


(tt  Vt  uy 

COREVO  V.  HOLMAN  et  ah 

(Supreme  Conrt  of  Vermont    Orange.    Jan.  16,. 
1909.) 

Watsbs    and    Watkb    Coubsks    (I  107*)  — 

RiOHTS   AS   AFPDBTENANCBS — iNSTBUCnONS. 

The  charge  that  water  running  in  a  hoase 
or  other  bnildingB  may  be  an  appurtenance,  and* 
that  water  running  in  premises  so  situated  and 
under  such  circumstances  that  it  belongs  there 
belongs  to  the  building  or  premises  conveyed,, 
passes  with  the  hnilding  or  premises  in  the  deed,, 
under  the  head  of  appurtenances,  but  ft  must  be 
BO  used  in  connection  with  the  bnilding  or  prem- 
ises, and  under  such  circumstances  that  it  con- 
stitutes a  part  of  such  property  so  conveyed, 
for  the  purpose  for  which  it  is  used,  that  it  be- 
longs there,  is  appurtenant  thereto — is  erroneous, 
as  calculated  to  midead  the  jury  to  believe  that 
to  be  an  appurtenance  passing  under  a  deed 
the  water  must  have  been  running  into  the 
hnildings  or  on  the  premises  deeded  in  snch  cir^ 
cumstances  as  to  belong  to  them,  and  most  have 
l>een  used  in  connection  with  them  so  as  to  con- 
stitute a  part  of  the  property,  thereby  excluding 
the  idea  that  the  right  to  take  water  from  a 
spring  could  be  an  appurtenance  if  the  water 
was  carried  from  a  watering  trough,  into  which 
it  ran  from  the  spring,  to  the  Duildinga  and 
premises  In  pails. 

[Hid.  Note. — For  other  cases,  see  Waters  and 
W^ter  Courses,  Dee.  Dig.  8  107.*] 
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EzceptlonB  from  Orange  Coonty  Court;  El 
L.  'Waterman,  Judge. 

Trespass  quare  clausum  by  Joseph  Corevo 
against  Elbrldge  Holman  and  another.  Ver- 
dict and  judgment  for  plalntlfC.  Defendant 
George  Trask  brings  exceptions.  Reversecl 
and  remanded. 

Argued  before  ROWHLL,  O.  J.,  and  TT- 
LKR;  MUNSON,  and  WATSON,  JJ. 

N.  It.  B<9den  and  R.  M.  Harvey,  for  plain- 
tiff. Oowlea  &  Monlton  and  David  S.  Conant, 
for  defendant  Trask. 

WATSON,  J.  This  action  was  brought  to 
recover  for  the  alleged  trespass  of  defendant 
In  laying  a  pipe  into  a  certain  spring  claim- 
ed by  the  plaintiff,  which  was  situated  on 
land  adjoining  that  of  defendant,  but  be- 
longing to  a  third  person.  As  to  defendant 
Trask  the  verdict  was  guilty,  and  on  his  ex- 
ceptions the  case  Is  here.  The  plaintiff  pro- 
duced a  deed  from  one  Sault  and  wife  to 
him,  conveying  the  farm  on  which  he  resided 
and  containing  the  clause:  "With  the  right 
to  a  spring  on  the  J.  Seymour  place,  mean- 
ing the  spring  where  water  Is  now  taken." 
It  was  conceded  by  both  sides  that  this  Is 
the  spring  here  In  question.  Defendant  in- 
troduced' evidence  tending  to  show  that  for 
m)ward8  of  60  years  the  occupants  of  thef 
premises  owned  by  his  father  under  whose 
authority  he  acted  when  he  did  the  acts  com- 
plained of  had  taken  all  their  water  for 
household  purposes  from  a  watering  trough 
on  the  roadside,  situated  eight  or  ten  rods 
from  the  house.  This  watering  trough  was 
supplied  with  water  from  the  spring  In  ques- 
tion by  means  of  "pump  logs."  The  derd 
of  the  bouse  and  land  to  the  defendant's  fa- 
ther Included  the  appurtenances.  This  con- 
veyance was  before  the  deed  from  Sault  to 
the  plaintiff.  Evidence  was  Introduced  by 
both  parties  in  respect  to  which  party  re- 
paired the  spring,  pipe  line,  and  trough.  Bat 
defendant's  evidence  tended  to  -show  that 
bis  father  had  used  the  water  ever  since  he 
had  purchased  the  premises  and  so  under 
a  claim  of  right,  and  that  the  defendant  had 
Icept  the  spring  in  repair,  replaced  the  logs 
by  a  pipe,  and  In  1906  laid  a  pipe  from  the 
trough  to  his  bouse, 

A  prescriptive  right  to  take  water  from. 
this  spring  for  the  necessary  use  and  benefit 
of  the  defendant's  house  and  premises  could 
be  acquired  by  taking  water  from  the  wa- 
tering trough  for  that  purpose  in  palls  unin- 
terruptedly under  a  claim  of  right  for  the 
requisite  period,  as  well  as  by  taking  water 
th^efrom  by  pipe  running  to  the  bouse  and 
premises,  the  only  difference  being  in  the 
method  of  conveying  the  water  from  the 
watering  trough,  or  by  both  taken  together 
In  saccession,  and  pass  as  an  appurtenance 


in  a  deed  conveying  the  property  with  which 
it  Is  thus  connected.  The  plaintiff  does 
not  controvert  this  proposition  in  argument, 
but,  on  the  contrary,  says  there  Is  nothing 
in  the  charge  indicating  that  an  appurtenance 
must  be  connected  with  the  house  or  build- 
ing; that  there  was  no  claim  on  the  part  of 
defendant  Trask  that  at  the  time  he  took  his 
deed  water  from  this  spring  was  running  to 
his  house  or  land,  but  only  that  he  had  a, 
right  to  go  to  the  spring  to  get  water  or  to 
the  watering  trough  on  a  third  person's  land; 
and  that  the  charge  of  the  court  rightly  un- 
derstood means  that  the  right  to  go  to  the 
spring  or  trough  for  water  may  be  an  ap% 
purtenance.  The  charge  in  this  respect,  to 
which  exception  was  taken,  was  as  follows: 
"Water  running  in  a  house  or  other  building 
may  be  an  appurtenance.  Running  water  In 
premises  so  situated  and  under  such  cir- 
cumstances that  it  belongs  there  belongs  to 
the  building  or  premises  conveyed,  passes 
with  the  building  or  premises  in  the  deed, 
nnder  the  head  of  appurtenances,  but  it  must 
be  80  used  in  connection  with  the  buildings 
or  premises,  and  under  such  circumstances 
that  it  constitutes  a  part  of  such  property  so 
conveyed,  for  the  purpose  for  which  it  is 
used,  that  it  belongs  there,  is  appurtenant 
thereto."  Then  continuing  the  charge,  the 
court  said:  "The  water  was  not  in  fact  run- 
ning in  the  old  logs  when  these  deeds  were 
made,  according  to  the  situation  as  I  re- 
member It.  When  It  did  run,  it  did  not  nm 
across  or  npon  the  land  conveyed  which 
was  the  Trask  place,  and  was  In  no  way 
directly  connected  with  the  premises.  Take 
the  testimony  in  view  of  what  I  have  said, 
and  say  whether  the  water  or  line  of  logs 
or  the  spring,  or  any  right  therein,  was  ap- 
purtenant to  the  premises  conveyed.  If  -It 
was  not,  then  it  did  not  pass  as  an  appar< 
tenant  to  those  deeds." 

We  think  that  portion  of  the  charge  ex- 
cepted to  was  well  calculated  to  mislead  the 
Jury  into  believing  that,  in  order  to  be  an 
appurtenance  passing  under  the  deeds,  the 
water  must  have  been  running  in  the  build- 
ings or  on  the  premises  in  such  circumstances 
as  to  belong  to  the  building  or  premises 
deeded,  and  must  have  been  used  in  con- 
nection with  them  so  as  to  constitute  a  part 
of  the  property,  thereby  excluding  the  idea 
that  the  right  to  take  water  from  the  spring 
could  be  an  appurtenance  if  the  water  was 
carried  from  the  watering  trough  to  the  de- 
fendants' buildings  and  premises  in  palls, 
and  the  tendency  of  what  the  court  said  to 
the  Jury  immediately  thereafter  was  to 
strengthen  such  belief.    This  was  error. 

It  is  unnecessary  to  consider  the  other 
exceptions  argued,  as  they  are  not  likely  to 
arise  on  another  trial. 

Judgment  reversed  and  cause  remanded. 
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AltSXANDER  &  HUTCHINSON  t.  CITT 

OF  MONTPELIER. 

(Snpieme  Coait  of  Vermont.    Washington.    Jan. 

16,  1900.) 

1.  JuDG»fBWT  (I  493»)— Collateral  Attack— 

GB0UND8— WANT   OF  JURISDICTION. 

A  judgment,  void  for  want  of  jarisdie- 
tion  may  be  collaterally  impeached  by  a  party 
thereto. 

[EM.  Note.— For  other  casea,  see  Jadgment, 
Cent.  I>i«.  i  931 ;   Dec.  Dig.  S  493.»] 

2.  Judgment  ({  506*)— Collateral  Attack— 
Grounds— IBREOULABITIES. 

A  jndgment  open  to  objection  because  of 
irregularities  in  the  exercise  of  jurisdiction  can- 
not be  collaterally  impeached  By  a  party  thereto. 
[Ed.   Note.— For  other  cases,   see  Judgment, 
Cent  Dig.  S  W9;   Dec.  Dig.  {  506.*] 

3.  Municipal  Cobfobations  (i  649*)— Estab- 
lishment OF  Stbebt— County  Court— Jo- 

BISDICTION. 

The  jurisdiction  of  the  county  oonrt  in 
laying  out  and  establishing  highways  in  cities  is 
statutory. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1423;  Dec.  Dig.  i 
649.*] 

4.  Municipal  Cobpobationb  (S  649*)  — 
Streets— Establishment— County  Court— 
jubisdiction. 

The  county  court  has  no  jurisdiction,  on 
appeal  from  the  determination  of  the  council  of 
a  city,  ordering  the  resurvey,  on  application,  of 
a  street,  and  grading  it  aadbuildmg'a  retain- 
ing wall  on  the  side  thereof,  to  order  the  city  to 
move  the  wall  on  it,  determining  that  the  wall 
was  in  the  street  as  resarveyed  by  commissioners 
appointed  by  it. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  fi  1423:  Dec.  Dig.  § 
619.*] 

Exceptions  from  Washington  County 
Oonrt ;  Alfred  A.  Hall,  Judge. 

Application  by  Alexander  &  Hutchinson 
against  the  City  of  Montpelier  for  the  im- 
position of  a  fine  on  the  city  for  nonperform- 
ance of  an  order  of  the  county  court  There 
was  a  judgment  Imposing  a  fine  rendered  on 
the  report  of  a  referee  and  report  of  commis- 
sioners in  the  original  case,  and  the  city  ex- 
cepts. Reversed,  and  Judgment  for  defend- 
ant 

Geo.  W.  Wing,  for  plaintiffs.  Frederick  P. 
Carleton,  for  defendant 

ROWELL,  C.  J.  This  1b  an  application 
under  what  Is  now  section  3908  of  the  Public 
Statutes,  to  fine  the  city  of  Monti)eller  for 
not  performing  an  order  of  the  county  court 
as  to  making  a  highway  therein  called  Wilder 
street  The  city  council  laid  out  and  survey- 
ed said  street  at  one  time,  but  gave  the  pe- 
titioners, abutting  landowners  and  dwellers 
thereon,  no  notice  of  a  hearing  in  the  mat- 
ter, and  no  record  ot  the  survey  was  pre- 
served. So  the  petitioners  applied  to  the 
council  to  resurvey  the  street,  and  to  make 
a  record  thei-eof,  which  It  did,  and  proceed- 
ed to  grade  the  street,  and  to  cut  it  down  in 
places,  and  to  build  a  wall  on  the  northerly 


side  thereof,  as  hereinafter  stated.  The 
petitioners,  being  dissatisfied  with  the  action 
of  the  council,  appealed  therefrom  to  the 
county  court,  when  commissioners  were  ap- 
pointed, who  resurveyed  the  street  and  re- 
ported that  a  retaining  wall  had  been  buUt 
as  aforesaid,  and  was  In  the  street  as  laid 
out  and  surveyed  by  them,  and  Improperly  lo- 
cated, and  should  be  placed  further  back  on 
the  bank,  and  onto  the'  land  of  one  Blanch- 
ard.  The  report  was  accepted,  and  the  street 
established  as  surveyed  by  the  commission- 
ers, with  the  usual  orders  as  to.  time,  etc. 
After  this  the  city  moved  the  wall  some  at 
the  easterly  end,  but  none  of  the  rest  of  it, 
and  It  BtlU  stands  within  the  surveyed  limits 
of  the  street,  and  that  Is  the  nonperformance 
of  the  order  complained  of.  The  court  ac- 
cepted the  report  of  the  referee  in  this  case, 
adjudged,  pro  forma,  that  the  city  had  not 
performed  said  order,  and  fined  It  so  much, 
to  be  expended  in  making  the  street  according 
to  the  report  of  the  commissioners,  under  the 
direction  of  a  commissioner  to  be  appointed 
by  that  court 

The  city  claims  that  the  county  court  had 
no  authority  to  order  the  wiall  to  be  moved 
out  of  the  surveyed  limits  of  the  highway  aa 
It  did,  and  consequently  that  that  part  of  Its 
Judgment  is  void.  The  petitioners  claim  that, 
as  the  city  was  a  party  to  the  proceeding  in 
which  the  judgment  was  rendered,  it  Is  bound 
thereby  as  long  as  the  Judgment  stands,  and 
cannot  Impeach  it  collaterally,  and  relies  for 
this  on  State  v.  Vernon,  25  Vt  244.  But  that 
case  Is  not  in  point,  for  ijt  did  not  go  upon 
the  ground  of  want  of  jurisdiction,  but  only, 
at  most,  of  Irregularity  of  Its  exercise,  and 
therefore  the  Judgment  could  not  be  impeach- 
ed collaterally  by  a  party  thereto.  But  a 
Judgment  void  for  want  of  Jurisdiction  may 
be  impeached  by  a  party  thereto  in  any  way, 
and  at  any  time,  for  it  Is  no  Judgment  in  law. 

So  the  question  Is  whether  the  court  bad 
authority  to  order  the  wall  to  be  moved.  If 
it  had,  it  was  statutory,  for  that  Is  Its  only 
source  of  authority  in  laying  out  and  estab; 
Itshing  highways ;  and,  on  the  question  here 
Involved,  the  statute  is  essentially  the  same 
as  It  was  In  1852,  when  the  order  was  made, 
the  nonperformance  of  which  gave  rise  to 
the  case  of  State  v.  Wllllston,  31  Vt  153. 
That  was  ah  Indictment  against  four  towns 
on  this  very  statute  for  not  building  a  bridge 
across  Onion  river  according  to  the  order  of 
the  county  court  The  commissioners  recom- 
mended In  their  report  that  a  bridge  should 
be  built  upon  a  plan  and  In  the  manner  there- 
in set  forth,  and  specified  with  great  par- 
ticularity how  It  should  be  done,  the  material 
to  be  used,  the  workmanship  of  Its  construc- 
tion, and  the  like.  The  court  accepted  the 
report,  established  the  bridge,  and  ordered  it 
to  be  built  as  specified  In  the  report  This 
court  said  that  the  duty  of  laying  out.  ea- 
tabllshlng,  building,  and  keeping  In  repair 


•ror  ottwr  cases.  M*  same  topic  and  section  NUUBEa  In  Dee.  *  Am.  Digs.  1M7  to  data,  *  Ra^rtsr  Indaze* 


Digitized  by 


Google 


Vti 


PBBRT  V  WARD. 


721 


blgtawayB  and  bridges  Is  Imposed  Tipon  towns 
through  the  agency  of  their  officers,  and  that 
the  sole  object  of  the  Legislature  In  con> 
ferrlng  jurisdiction  of  the  subject  In  certain 
cases  on  the  county  court  is  to  compel  towns 
to  discharge  that  doty;  but  that  the  court 
has  no  jurisdiction  over  the  manner  In  which 
that  duty  shall  be  performed,  except  as  to 
grading  hills;  that  all  that  towns  are  re> 
quired  to  do  is  to  make  a  highway  that  is 
safe  and  convenient  for  pnblle  traTel,  and 
such  as  the  public  necessity  requires,  but  that 
the  form,  material,,  and  ipanner  of  construc- 
tion are  left  to  the  judgment  and  discretion 
of  the  town  on  which  the  duty  is  Imposed,  the 
only  limitation  being  that  it  shall  be  done  so 
as  to  be  safe  and  sufficient  and  conyenient 
for  public  use ;  that  if  tlie  court  had  a  right 
to  control  towns  In  this  respect,  they  would 
be  l>ound  to  perform  their  orders  strictly, 
and  If  any  Insuffldehcy  arose  by  reason  of 
snch  performance,  it  would  be  unjust  to  make 
them  responsible  for  it  It  was  held,  there- 
fore, that  the  county  court  had  no  power  to 
order  the  bridge  to  be  constructed  upon  the 
plan  submitted,  nor  to  be  bnllt  in  any  par- 
ticular manner,  nor  to  prescribe  the  material 
nor  the  workmanship,  and  that  consequently 
its  order  to  that  extent  was  void.  This  case 
is  not  distinguishable  frOm  that  in  legal  ef- 
fect, and  therefore  it  must  be  held  that  tlie 
order  In  question  to  the  extent  here  involved 
is  void  for  want  of  juriadictioii  in  the  court 
to  make  it. 

Judgment  reversed,  and  judgment  for  tbe 
defendant  to  recover  its  costs. 

(K  vt  1) 

PEBRT  V.  WARD  et  al. 

(Supreme  Court  o<  Termont.     Washington. 

Jan.  16. 1909.) 

1.  MoBTOAOES  (i  283*)— Transteb  or  Pbopeb- 
TT— Assumption  op  Iwcombbakcb— Liabil- 
rrr— Gbantob  as  Subetv. 

A  grantee  who  accepts  a  deed  recltine  his 
agreement  to  assume  and  pay  as  a  part  of  the 
price  a  mortgage  made  by  the  eraotor  and  who 
goes  into  possession  under  the  deed.  Is  primarily 
liable  for  the  mortgage  debt,  and  the  erantor  is 
a  surety  and  may  sue  the  grantee  on  his  failure 
to  pay  the  interest  on  the  debt,  whether  the 
grancor  has  paid  it  or  not. 

[Ed.   Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  $S  750,  757  ;   Dec.  Dig.  i  283.»] 

2.  IWDEUNiTT  (S  15*)— Pleading. 

In  all  cases  of  conditions  to  indemnify  and 
save  harmless  or  to  discharge  and  acquit  plain- 
tiff from  any  damaee  by  reason  of  a  particular 
thing,  the  proper  plea  is  non  damnificatus,  and, 
if  there  be  any  damage,  plaintiff  must  set  it  up 
by  reply. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent.  Dig.  |  42;  Dec.  Dig.  S  16.»] 

8.  iNOTCMWrrr  (|  15*)— Pleading. 

The  plea  of  non  damnificatns  cannot  be 
pleaded  when  the  condition  is  to  discharge  and 
acquit  plaintiff  from  a  l>ond  or  other  particular 
thing,  and  defendant  must  set  forth  affirmative- 
ly the  special  manner  of  jjerfonnance. 

[Ed.   Note.— For  other  cases,   see  Indemnity, 
Cent.  Dig.  t  42;   Dec.  Dig.  |  15.*] 


4.  MoBTOAaEs  (I  284*)— TBAHsrsB  or  Propbb- 
TY— Assumption  or  Incttmbbancb— Liasil- 
ITT  TO  Gbantob. 

A  grantee  assumed  to  pay  a  mortgage  on 
the  land  executed  by  the  grantor.  The  mort- 
gagee sued  the  grantor  for  the  interest  due  on 
the  debt,  and  sued  to  foreclose  the  mortgage. 
The  decree  of  foreclosure  became  absolute,  and 
the  mortgagee  took  possession.  The  laud  was 
then  worth  more  than  the  amount  of  the  de- 
cree. Subsequently  the  grantor  settled  tlie  suit 
against  him  by  paying  to  the  mortgagee  a  sum 
less  than  the  amount  of  Interest  due  at  the  com- 
mencement of  the  suit  and  the  costs.  Held,  that 
the  act  of  the  mortgagee  in  taking  possession 
on  the  decree  becoming  absolute  operated  as  a 
purchase  of  the  land  in  satisfaction  of  the  debt 
and  the  grantee  was  liable  to  the  grantor  only 
for  the  amount  expended  in  the  suit  against  him 
for  the  interest 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  i  284.*] 

Exceptions  from  Washington  County  Court; 
Alfred  A.  Hall,  Judge.  i 

Action  by  D.  A.  Perry  against  W.  H.  Ward 
and  another.  There  was  a  judgment  for  de- 
fendants, and  plaintiff  ezoepts.  Reversed  and 
rendered. 

John  W.  Gordon  and  J.  Ward  Carver,  for 
plaintiff.  M.  M.  Qordon  and  A.  A.  Sargent, 
for  defendants. 

ROWELIi,  C.  3.  On  February  26, 1902,  one 
Spragne  sold  and  conveyed  a  farm  to  the 
plaintiff,  who  gave  back  a  mortgage  thereon 
to  sectrre  his  note  for  |2,750  for  palrt  of  the 
price,  payable  at  five  years  date,  with  inter- 
est annually.  Six  monttts  later  the  plaintiff 
sold  and  conveyed  the  farm  to  the  defend- 
ants, who.  In  the  deed  to  them,  assumed  and 
agreed  to  pay  the  mortgage  debt  as  part  of 
the  price.  Subsequently  the  defendants  sold 
and  conveyed  the  farm  to  Carr  and  wife,  who 
in  like  manner  assumed  and  agreed  to  pay 
said  debt  as  a  part  of  the  price;  and  they 
sold  and  conveyed  it  to  Curtis  and  wife  in 
the  same  way.  After  all  this,  and  on  April 
24,  1905,  Sprague  sued,  the  plaintiff  to  the 
June  term  of  the  county  court  for  the  interest 
then  due  on  the  note.  He  also  brought  a  pe- 
tition to  the  same  term  against  Curtis  and 
wife  and  a  subsequent  mortgagee  to  fore- 
close said  mortgage,  and  obtained  a  decree 
limiting  by  agreement  between  the  parties 
thereto,  the  time  of  redemption  as  to  part  of 
the  note  to  December  1, 1905,  which  not  being 
paid  the  decree-  became  absolute,  and  Spragne 
took  possession  of  the  farm,  and  remained  In 
possession  until  he  sold  It  When  he  took 
possession,  the  farm  was  worth  more  than 
the  amount  of  his  decree.  After  that  and  on 
May  14,  1906,  the  plaintiff  settled  Spragne's 
suit  against  him  by  paying  to  Sprague  $216.80 
damages,  which  was  less  than  the  amount  of 
interest  due  on  the  note  at  the  commencement 
of  the  suit  and  $66.76  as  and  for  the  costs  of 
foreclosure  and  the  motion  to  shorten  time, 
making  In  all  $282.56,  which  he  seeks  to  re- 
cover here,  together  with  $24.15  that  he  laid 
out  and  expended  for  legal  services  and  his 
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own  expenses  In  and  about  that  suit  On 
the  facts  found  the  court  rendered  judgment 
for  the  defendants,  to  which  the  plaintiff  ex- 
cepted. The  plaintiff  claims  certain  other 
exceptions  that  the  court  disallowed  as  not 
being  properly  taken.  Bnt,  as  counsel  say 
they  regard  It  Immaterial  whether  they  were 
properly  token  or  not,  we  do  not  consider  the 
matter. 

The  defendants,  by  taking  their  deed  from 
the  plaintiff  and  going  Into  possession  under 
it,  thereby  assumed  and  agreed  to  pay 
Sprague's  mortgage  as  part  of  the.  purchase 
price,  whereby  as  between  the  plaintiff  and 
the  defendants  the  defendants  became  pri- 
marily liable  for  the  payment  of  the  mort- 
gage, and  the  plaintiff  became  their  surety 
therefor,  and,  according  to  some  of  the  cases, 
the  land  became  the  primary  fund  out  of 
which  payment  was  to  be  made,  while  accord- 
ing to  others  the  purchase  money  reserved  by 
the  grantees  became  the  primary  fund.  Wells 
T.  Tucker,  57  Vt  223,  Oreen  y.  Kelley,  64  Vt 
309,  24  AU.  133,  Field  v.  Hamilton,  45  Vt  35, 
Comstock  T.  Drohan,  71  N.  Y.  9,  and  Drury 
T.  Holden,  121  III.  130,  13  N.  B.  547,  are  of 
the  first  class.  Bice  t.  Sanders,  152  Mass. 
108,  24  N.  E.  1079,  8  L.  R.  A.  815,  23  Am.  St 
Rep.  804,  and  Torrey  v.  Thayer,  87  N.  J. 
Law,  339,  are  of  the  second  class.  See  an  ex- 
tended note  on  this  whole  subject  In  78  Am. 
Dec.  72-90. 

As  the  defendants  agreed  to  pay,  they  were 
bound  to  do  more  than  to  indemnil^  and 
save  harmless.  They  were  bound  to  pay; 
and  so,  when  the  interest  fell  due  for  which 
Sprague  sued  the  plaintiff,  the  defendants 
should  have  paid  it,  and,  not  having  done  so, 
the  plaintiff  could  have  sued  them  and  recov- 
ered the  amount  of  it,  whether  he  had  paid 
it  or  not  This  is  so  by  all  the  cases.  Locke 
T.  Homer,  131  Mass.  98,  41  Am.  Rep.  199; 
Rice  V.  Sanders,  152  Mass.  108,  24  N.  B.  1079, 
8  L.  R.  A.  315,  23  Am.  St  Rep.  804,  above 
cited.  And  it  is  wiell  shown  by  the  rules 
of  pleading.  Thus  in  all  cases  of  conditions 
to  indemnify  and  save  harmless  the  proper 
plea  is  non  damnlflcatus,  and,  if  there  t>e  any 
damage,  the  plaintiff  must  reply  it  But  this 
plea  cannot  be  pleaded  when  the  condition  is 
to  discbarge  and  acquit  the  plaintiff  from 
such  a  bond  or  other  particular-  thing,  for 
there  the  defendant  must  set  forth  aflirma- 
tively  the  special  manner  of  performance. 
It  is  otherwise,  however,  when  the  condition 
is  to  discharge  and  acquit  the  plaintiff  from 
any  damage  by  reason  of  such  a  bond  or  oth- 
er particular  thing,  for  that  is  in  effect  the 
same  as  a  condition  to  indemnify  and  save 
harmless.  1  Saund.  116,  note  (1).  But  when 
Sprague's  decree  of  foreclosure  became  abso- 
lute, and  he  took  possession  thereunder,  it 
operated  In  law  as  a  purchase  of  the  farm  by 
him  in  satisfaction  of  his  mortgage  debt ;  the 
value  of  the  farm  then  being  more  than  the 
amount  of  bis  decree.    After  that  the  plain- 


tiff had  no  right  to  settle  with  Sprague  and 
pay  him  as  be  did  and  charge  it  to  the  de- 
fendants, for  Sprague  had  already  been  paid 
in  full.  But'  the  plaintiff  was  damnified  by 
that  suit  to  the  amount  of  $24.15  that  he  laid 
out  and  expended  In  and  about  the  same  as 
aforesaid,  for  which  the  defendants  were  to 
blame,  aa  they  should  have  paid  as  they 
agreed.  The  plaintiff,  therefore,  is  entitled 
to  recover  that  sum,  with  interest  thereon 
from  May  14,  1906,  when  he  paid  it 

Judgment  reversed,  and  judgmoit  toe  the 
plaintiff  accordingly. 

(81  Vt  517) 
PORTBJB  V.   EVERTS*   ESTATE. 

(Supreme  <3oart  of  Vermont     Rutland.     Jan. 
14,  1909.) 

1.  G0NTRA.OT8   ({  22*)— ACOKPX^NOE   OF   OrFEB 

— FOBM. 

The  acceptance  of  a  proposal  may  be  com- 
municated by  conduct. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §§  67-93,  104^108;  Dec.  Dig.  S  22.*] 

2.CONTBACT8  ({  22*)— ACCEFTAKCE  OT  OtrKBi— 
SUFFICIBNCT. 

Under  a  written  proposal  by  decedent  to 
have  paid  from  her  estate  to  plaintitE  money  if 
she  Boould  refrain  from  certain  acts,  etc,  it 
is  immaterial  to  plaintiiTs  tights  whether  she 
accepted  it  in  writing,  where  it  appears  tiiat 
plaintiff's  conduct  conformed  to  the  proposal,  and 
that  decedent  knew  that  plaintiff  had  under- 
taken to  perform  on  her  part 

[EM.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  M  67-93,  104r-108;   Dec.  Dig.  {  22.*] 

3.  Wills  (|  88*)— Will  DisriNGUisHeD  fboh 

CONTBACT— INSTBUMBNT  CONSTBUKD. 

Decedent  executed  an  instrument  pinvid- 
ins  in  the  first  paragraph  that,  if  plaintiff  should 
terrain  from  certain  acts,  decedent  would  havs 
paid  from  her  estate  to  plaintiff  a  specified  sum. 
The  second  paragraph  provides  that  "if  she 
promise  all  this,  I  agree  that  this  sum  shall  be 
paid  to  her  next  after  my  funeral  expenses,  and 
that  at  the  same  time  and  in  the  game  way  shall 
l>e  paid  to  her  a  sum  sufficient  to  pay  the  three 
mortgages  on  her  land."  The  third  paragraph 
recited  that  decedent  would  leave  furniture,  etc, 
with  plaintiff  to  dispose  of  in  her  own  family 
and  wherever  decedent  might  direct.  The  fourth 
paragraph  provided:  "I  leave  this  as  an  obli- 
gation to  whomsoever  sliall  settle  my  estate," 
etc  Beld,  that  the  firat  two  paragraphs  impos- 
ed a  contract  obligation  upon  decedent's  estate, 
and  that,  while  the  instrument  is  of  a  twofold 
character,  the  third  paragraph  being  in  the  na- 
ture of  an  attempted  testamentary  disposition, 
the  point  of  division  is  at  tlie  end  of  the  second 
paragraph,  making  the  provision  for  the  pay- 
ment of  the  mortgages  part  of  the  contract  ob- 
ligation. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  S  88.*] 

Exceptions  from  Ratland  Oonnt^  Court; 
John  H.  Watson,  Judge. 

Action  by  Jennie  L.  Porter  against  the 
estate  of  Frances  P.  Everts;  James  A.  Mer- 
rill, executw.  From  the  judgment,  plaintiff 
brings  exceptions.    Reversed  and  renda«d. 

Argued  before  ROWELL,  C.  J.,  and 
TYLER,  HASELTON,  POWERS,  and 
MILES.  JJ. 
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E.  L.  Waterman  and  F.  S.  Piatt,  for  plain- 
tiff. Hunton  &  Stlckney  and  O.  M.  Barber, 
for  defendant 

HASELTON,  J.  ThiB  iB  an  action  of  as- 
sumpsit. The  facts  were  found  by  a  referee, 
who  reported  that  there  was  due  the  plaintiff 
on  the  29th  day  of  September,  1903,  the  sum 
of  $6,921.68.  The  county  court  rendered 
Judgment  for  the  plaintiff  for  $2,065.71,  with 
interest  thereon  from  September  29,  1903. 
The  plaintiff  excepted,  claiming  that  she 
should  have  had  Judgment  for  $6,921.68, 
with  interest  from  the  date  last  named. 
Whether  or  not  Judgment  should  have  been 
for  the  larger  of  the  two  sums  named  de- 
pends upon  the  construction  of  an  instru- 
ment in  writing  which  will  presently  be  set 
out  in  full.  Frances  P.  Everts  was  a  widow 
lady  residing  in  Rutland.  The  plaintiff, 
Jennie  Xj.  Porter,  who  had  a  husband  and 
children,  was  the  niece  of  Mrs.  Everts.  The 
relations  between  Mrs.  Everts  and  her 
niece,  and  the  Porter  family  generally,  were 
of  a  very  friendly  character,  and  so  remain- 
ed until  the  death  of  Mrs.  Everts,  September 
29,  1903.  Mr.  Porter,  husband  of  the  plain- 
tiff, received  financial  assistance  from  Mrs. 
Everts  at  different  times,  and  the  plaintiff 
and  other  members  of  the  Porter  family 
were  in  various  ways  of  assistance  to  Mrs. 
Everts.  In  order  to  an  understanding  of 
tbe  written  instrument  referred  to,  we  quote 
from  the  referee's  report  as  follows:  "Dur- 
ing her  frequent  sicknesses  the  last  years 
of  her  life,  Mrs.  Everts  was  accustomed  to 
call  upon  the  Porter  family  for  their  care, 
and  I  find  that  the  different  meml)ers  of 
the  Porter  family  always  responded,  and 
that  on  some  occasions  the  plaintiff  stayed 
with  Mrs.  Everts  night  and  day.  The  plain- 
tiff, in  order  to  assist  in  maintaining  her 
family,  canvassed  to  some  extent  for  books, 
pictures,  and  other  articles,  and  at  times 
rented  rooms  in  her  house  to  families  and 
for  the  storage  of  gooda"  In  these  circum- 
stances, Mrs.  Everts,  on  the  9tb  day  of  Octo- 
ber, 1899,  signed  and  delivered  to  the  plain- 
tiff, Mrs.  Porter,  the  following  written  in- 
strument: "Ilutland  City  Hospital.  October 
9,  1899.  I  make  this  contract,  or  bargain,  or 
agreement  with  my  niece,  Jennie  L.  Porter, 
because  I  do  not  want  her  to  go  about  the 
streets,  selling  pictures,  books,  or  anything 
else  (as  she  has  done -the  last  two  or  three 
years,  and  as  she  has  commenced  to  do  now, 
for  Mr.  Brehmer),  and  so  that  I  may  feel 
free  to  call  upon  her  for  such  services  as  I 
may  need  or  want,  and  which  she  has  for 
a  long  time  rendered  me,  I  agree  to  have 
her  paid  from  my  estate,  after  my  death, 
8ucb  a  sum  as  will  pay  her  teu  dollars  a 
week  during  my  life,  whether  I  live  one  year 
or  ten.  The  first  week  for  which  she  shall 
be  paid  to  begin  this  Otb  day  of  October, 
1899,  providing  she  shall  tell  Mr.  Brehmer 
to-nigbt  that  she  cannot  sell  his  book,  and 
will  promise  that  during  my  life,  she  will 


not  leave  Rutland  except  for  a  drive  during 
one  day  and  back  at  night,  without  letting 
me  know,  and  that  she  or  some  member  of 
her  family,  shall  see  or  hear  from  me,  at 
least  once  In  every  twenty-four  hours  as  for 
a  long  time  past,  when  I  have  been  in  Rut- 
land— unless  I  shall  at  any  time  release  them 
from  doing  so.  Also  she  must  promise  me 
that  she  will  not  rent  or  allow  to  be  rented 
any  room  or  rooms  in  her  home,  either  to 
any  family  or  for  tbe  storing  of  any  goods 
without  my  consent  If  she  promise  all  this, 
I  agree  that  this  sum  shall  be  paid  to  her 
next  after  my  funeral  expenses,  and  that  at 
the  same  time,  and  in  tbe  same  way  shall 
be  paid  to  her  a  sum  suflScient  to  pay  the 
three  mortgages  on  her  land.  One  held  by 
H.  H.  Dyer  of  $3,200.00,  one  held  by  B.  F. 
Dunklee  of  $500.00,  and  one  held  by  the 
Marble  Savings  Bank,  of  $730.00,  together 
with  whatever  Interest,  taxes  and  insurance 
may  be  then  due.  So  that  she  may  have 
her  home  free  from  debt,  if  she  so  chooses. 
I  also  leave  with  Jennie,  to  dispose  of,  in 
her  own  family  and  wherever  I  shbll  direct 
her,  whatever  of  my  furniture,  books,  pic- 
tures, clothes, '  etc.,  which  shall  be  In  her 
house  or  In  my  possession  when  I  die,  and 
she  shall  not  give  up  anything  belonging  to 
me,  to  any  one,  at  any  time,  except  as  I 
shall  direct  her,  for  I  want  her  to  have 
what  have  been  called  my  'old  duds.'  I 
leave  this  as  an  obligation  to  whomsoever 
shall  settle  my  estate  after  my  death,  and 
no  sums  of  money  found  charged  to  Ned 
or  bis  children  are  to  be  deducted  from  this 
sum.  Neither  any  bequest  I  may  make. 
Frances  Porter  BJverts." 

The  body  of  tlie  above  instrument  was 
written  by  Mrs.  Porter,  but  Mrs.  Everts  at 
the  time  she  signed  and  delivered  it  was  in 
full  possession  of  all  her  faculties.  At  the 
foot  of  the  foregoing  instrument  is  an  un- 
dated paragraph  signed  by  Mrs.  Porter,  which 
reads  as  follows:  "I  agree  to  faithfully  per- 
form my  part  of  the  above  agreement,  and 
that  this  paper  may  be  destroyed  at  any  time 
when  Mrs.  Everts  shall  consider  any  of  its 
conditions  broken  by  me,  she  to  be  the  only 
Judge  of  my  falttifulness,  and  my  possession 
of  this  paper  to  be  proof  that  she  is  entirely 
satisfied  with  my  discharge  of  the  obliga- 
tions imposed  upon  me.  Jennie  L.  Porter." 
The  referee  does  not  find  when  Mrs.  Porter 
signed,  nor  does  be  find  that  she  ever  signed 
to  the  knowledge  of  Mrs.  Everts,  but  he  does 
find:  "That  the  plaintiff  after  the  9tb  day  of 
October,  1899,  ceased  to  go  about  the  streets 
selling  books,  pictures,  or  anything  tise,  and 
that  plaintiff  notified  Mr.  Brehmer,  on  the 
evening  of  October  9,  1899,  that  she  could 
not  canvass  for  him  any  longer ;  that  the  . 
plaintiff  did  not  leave  Rutland  after  October 
9,  1899,  without  the  knowledge  and  consent 
of  the  said  Frances  Porter  Everts;  that 
some  member  of  the  plaintiff's  family  saw  or 
heard  from  Frances  Porter  Everts,  at  least 
once  in  every  24  hours  after  said  date;  and 
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that  the  plaintiff  thereafter  reuted  no  rooms 
in  her  house  to  families  or  for  the  storage  of 
goods." 

In  view  of  the  above  and  other  findings  of 
the  referee,  It  is  Immaterial  when  the  plain- 
tiff signed  the  paragraph  beginning,  "I  agree 
to  faithfully  perform."  It  would  be  Immate- 
rial if  she  never  signed  it  Her  eondact 
from  the  9tb  day  of  October,  1889,  to  the 
death  of  Mrs.  Everts,  four  years  afterwards, 
was  a  full  i)erformance  of  the  things  re- 
quired of  her  in  the  proposal  of  Mrs.  Everts, 
and  carried  with  It  an  acceptance  of  the  pro- 
posal, and  a  promise  to  perform.  The  close 
relations  of  the  aunt  and  niece  continuous 
up  to  the  time  of  the  death  .of  the  former, 
the  direct  way  in  which  the  things  the  niece 
did  and  refrained  from  doing  related  to  and 
Affected  the  aunt,  the  fact  that  on  two  or 
three  occasions  Mrs.  Everts  made  remarks  to 
the  effect  that  she  had  made  provision  where- 
by Mrs.  Porter  would  be  well  paid,  showed 
that  Mrs.  Everts  knew  that  her  proposal  had 
feeen  at  least  tacitly  accepted,  and  that  Mrs. 
Porter  had  undertaken  to  perform  on  her 
part,  and'  was  carrying  out  her  undertaking, 
and  with  the  other  facts  found  compelled  the 
-finding  of  the  referee  as  to  the  amount  due 
the  plaintiff.  It  is  quite  elementary  that  the 
acceptance  of  a  proposal  may  be  communicat- 
ed by  conduct  Wald's  Pollock  on  Contracts, 
J».9. 

The  undertakings  on  the  part  of  Mrs.  Ev- 
«rts  embodied  In  the  first  and  second  para- 
graphs of  the  Instrument  signed  by  her  be- 
came and  are  contract  obligations  binding  up- 
on her  estate.  The  third  paragraph  of  the 
instrument,  relating  to  the  furniture,  books, 
pictures,  clothes,  etc.,  of  Mrs.  Everts,  things 
left  with  Mrs.  Porter,  is  no  part  of  the  con- 
itract,  although  it  throws  some  light  upon 
the  relations  of  Mrs.  Everts  and  Mrs.  Port- 
er and  the  probability  of  the  contract  above 
stated.  That  paragraph  is  in  the  nature  of 
an  attempted  mortuary  disposition  of  things 
which  she  desired  no  stranger  to  her  affec- 
tions to  have  or  use  or  handle,  and  while  It 
flhowa,  as  is  argued  for  the  executor,  that 
the  written  Instrument  in  Question  Is  of  a 
twofold  character.  It  shows  with  equal  clear- 
ness that  the  point  of  division  is  at  the  dose 
of  the  second  paragraph.  It  is  argued  for 
the  executor  that  the  point  of  division  should 
be  deemed  to  be  at  a  comma  after  the  phrase 
"funeral  expenses"  In  the  second  paragraph; 
but  the  provisions  of  the  first  paragraph  and 
of  the  second  are  all  Inseparably  bound  to- 
gether In  a  clear  expression  of  a  proposed 
contract  natural  and  proper  to  be  entered 
Into,  and  to  dismember  the  second  paragraph, 
and  treat  the  promise  of  money  to  pay  the 
mortgages  otherwise  than  "in  the  same  way" 
that  the  promise  to  pay  $10  a  week  Is  treat- 
ed. Is  something  which  no  rule  of  Interpreta- 
tion permits  us  to  do.  By  the  contract  Mrs. 
Everts  exacted  much,  no  one  can  say  other- 


wise, and,  as  became  her,  she  agreed  to  pay 
generously. 

It  Is  said  in  the  brief  for  the  executor  that 
the  paper  signed  by  Mrs.  Everts  is  a'  suspi- 
cious document,  and  that  the  fact  that  the 
body  of  It  is  in  the  handwriting  of  Mrs. 
Porter  stamps  her  as  a  schemer,  and  "the 
concoction  of  her  scheme"  is  mentioned.  She 
is  spoken  of  as  "inducing"  Mrs.  Everts  to 
sign,  but  there  is  absolutely  nothing  in  the 
case  as  presented  to  this  court  to  warrant 
these  expressions.  The  final  paragraph  of  the 
agreement  reads:  "l  leave  this  as  an  obliga- 
tion to  whomsoever  shall  settle  my  estate 
after  my  death,  and  no  sums  of  money  found 
charged  to  Ned  or  his 'children  are  to  be  de- 
ducted from  this  sum.  Neither  any  t>eque8t 
I  may  make."  It  is  argued  that  this  indi- 
cates that  the  provision  of  money  to  pay  the 
mortgages  was  in  the  nature  of  an  attempted 
testamentary  disposition  of  property,  but  its 
bearing  is  the  other  way.  The  sum  from 
which  nothing  was  to  be  deducted  obviously 
included  both  the  aggregate  amount  of  the 
$10  a  weelc,  for  none  of  this  was  to  be  paid 
in  the  lifetime  of  Mrs.  Everts,  and  the  amount 
necessary  to  pay  the  mortgages.  All  this,  as 
Mrs.  Everts  made  clear,  was  to  be  a  contract 
obligation  binding  upon  her  estate,  and  the 
language  used  was  well  calculated  to  prevent 
any  such  contest  as  is  here  made. 

Judgment  reversed,  and  judgment  for  the 
plaintiff  for  $6,921.68,  with  interest  thereon 
from  September  29,  1903,  and  costs  of  suit 
Let  the  judgment  be  -certified  to  the  probate 
court. 

(82  Vt.  24) 

DAVIS*  ADM'X  v.  RUTLAND  R.  CO. 

(Supreme  Court  of  Vermont.     Rutland.     Jan. 
16,  1909.) 

1.  Pleading    (5    238*)  — Amewdmkmt— Nkw 

Cause  of  Acfrov. 

Where  it  is  sought  to  amend  an  original 
declaration,  if  the  court  is  in  doubt,  on  inspec- 
tion of  the  original  declaration  and  the  amend- 
ment, whether  the  amendment  declares  upon  the 
same  cause  of  action,  it  may  inquire  dehon 
them. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S  623;  Dec  Dig.  i  238.»] 

2.. Appeal  ahd  Bbbob  (|  918*)— Review— 
Pbesumptions— Amendment  of  Pleading. 
If  necessary  to  support  the  lower  court's 
notion  in  allowing  the  amendment  of  a  declara- 
tion, it  may  be  presumed  on  appeal  that  the 
court  inquired  deliors  the  pleadings  and  found 
that  the  amendment  declared  on  the  same  cause 
of  action  as  the  original  declaration. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3710;   Dec  Dig.  f  918.»] 

3.  Pleading  (J  248*)— Amendment— Diffeb- 

ENT  Causes  of  Action. 

An  amendment  to  a  pleading  setting  up  the 
same  matter  more  fully  or  differently  is  allow- 
able, but  not  an  amendment  setting  up  a  dif- 
ferent matter. 

lEd.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |  686;  Dec.  Dig.  f  248.»] 
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4.'  Pi.KADiifo  (f  248*)— Amendment. 

A  declaration,  in  an  action  for  the  death  of 
a  railroad  employ^  whicb  did  not  allege  that  de- 
cedent did  not  know  of  the  breaches  of  duty  al- 
leged therein,  was  properly  amended  to  supply 
the  omission ;  the  amendment  not  declaring  on 
a  different  matter,  but  on  the  same  matter  more 
fullT  and  accurately  laid. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  tS  086-709;   Dec  Dig.  |  24a*] 

6.  Master  and  Sebvant  ({  286*)— Injituss 
TO  Servant— Question  fob  Jubt. 

In  an  action  for  the  death  of  a  railroad  em- 
ploy^ a  motion  for  verdict  on  an  amended  count 
of  the '  declaration  because  there  was  ao  evi- 
dence of  decedent's  Ignorance  of  breaches  of  du- 
ty alleged  therein,  one  breach  of  which  was  not 
propprly  equipping  a  car,  leaving  the  brakes  in 
a  defective,  negligent,  and  dangerous  condition, 
was  properly  overraled,  where  defendant  ptao- 
tically  concMed  that  decedent  neither  knew  nor 
could  be  charged  with  knowing  the  condition  of 
the  brakes,  it  appearing  that  the  car  was  a  for- 
eign car  received  under  such  circumstances  that 
decedent  could  have  known  nothing  about  it, 
since  pteintiff  had  a  right  to  go  to  the  jury  on 
the  claim  of  negligence  in  not  properly  equip- 
ping the  car. 

[Ed.  Note.^— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  (  286.*] 

6.  Masteb  and   Sebvant  (§  206*)— AssuiiP- 
noN  or  Risk. 

Ta  a  death  action,  a  motion  for  a  directed 
verdict,  on  the  ground  of  absence  of  testimoQx 
to  show  decedent's  knowledge  of  defendant's  al- 
leged breaches  of  duty,  did  not  raise  the  ques- 
tion of  decedent's  assumption  of  the  risk  of  one 
of  the  breaches  as  a  usual  risk  of  the  employ- 
ment, since  such  risks  are  assumed  whether  the 
servant  knows  of  them  or  not 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  550 ;  Dec  Dig.  i  206,*] 

7.  Appeal  and  Ebrob  ({  273*)— Rebebvation 
or   Grounds   or   Review  —  Exceptions — 

SUTFICIKNCT. 

Where  defendant  submitted  instructions 
covering  practically  the  whole  law  of  the  case, 
an  exception  to  the  court's  refusal  to  charge  aa 
requested  and  to  the  charge  as  given  on  the 
subject-matter  of  the  requests  is  too  general  and 
indefinite  to  be  available  on  appeal. 

(BU.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1620-1621;  Dec.  Dlf.  I 
273.*] 

8.  Master  and  Sebtart  (|  14S*)  —  Boixs — 

CORSTBUCTION. 

A  railroad  company's  rule  that  whed  cars 
are  placed  on  a  siding  the  brakes  must  be  set, 
and  if  on  a  grade  the  wheels  mast  also  be  block- 
ed, and  derailing  switches  when  in  use  must  be 
set  to  ground,  applies  when  cars  are  placed  on 
a  siding  to  be  left  and  not  where  a  <^r  was 
shifted  to  a  siding  by  one  train  for  the  purpose 
of  passing  over  it  to  be  taken  by  a  train  then 
waiting  for  it 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  288;   Dec.  Dig.  {  14&*] 

9.  Appeai,  and  Ebbob  ({  1010*)— Rktibw— 
FiRDinos  OP  Fact— Conclusiveness. 

Where  the  construction  of  a  railroad  com- 
pany's rule  was  submitted  to  the  court  the  mat- 
ter of  practical  construction  thereof  by  em- 
ploye being  pertinent  to  the  question,  its  find- 
ing of  such  construction  is  conclusive,  there  be- 
ing evidence  to  support  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  |i  3979-3982;    Dec.  Dig.  ) 


10.  Master  and  Servant  (}  293*)— Action 
fob  Death  or  Sebvant— Instbuctiohs— Go- 
ing Betond  the  Evidence. 

In  an  action  against  a  railway  company 
for  the  death  of  an  employ^  in  a  collision  with  a 
runaway  car,  where  there  TVaa  no  evidence  that 
better  means  of  stopping  runaway  cars  were  in 
use  by  other  railroads,  nor  that  any  means  oth- 
er than  those  used  by  defendant  would  have 
been  more  effective,  except  that  there  was  evi- 
dence that  switch  keys  bad  been  taken  from  sta- 
tion agents  along  the  line  so  that  they  were  un- 
able to  derai>  the  car  when  notified  by  the  dis- 
patcher, a  charge,  going  beyond  the  matter  of 
the  switch  keys,  and  allowing  the  jury  to  In- 
quire generally  whether  an^  and  what  other 
means  should  have  been  provided,  waa  erroneous 
as  not  justified  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  |  293.*] 

Exceptions  from  Rutland  County  Court; 
Wm.  H.  Taylor,  Judge. 

Death  action  by  Silas  H.  Davis'  adminis- 
tratrix against  the  Rutland  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
excepts.    Reversed  and  remanded. 

Butler  ft  Moloney,  for  plaintiff.  M.  O. 
Webber  and  P.  M.  Meldon,  for  defendant 

ROWELL,  O.  3.  This  Is  case  for  negU^ 
gence  in  causing  the  death  of  the  intestate 
by  means  of  an  escaped  freight  car  collid* 
Ing  with  an  engine  that  was  being  run  by 
the  Intestate  as  defendant's  servant,  hauling 
a  passenger  train  from  Rutland  to  Bellows 
Falls. 

The  original  declaratloD,  which  contained 
but  one  count,  did  not  allege  that  the  in- 
testate did  not  know  of  the  dlflTerent  breach- 
es of  duty  therein  allied,  and  the  plaintiff 
was  allowed  to  file  an  amended  count  sup- 
plying that  omission.  It  Is  objected  ^hat  this 
was  error,  for  that  the  original  declaration 
showed  no  cause  of  action,  and  to  amend 
by  showing  one  was  to  declare  npon  a  new 
cause  of  action,  which  is  not  allowable.  Bat 
there  was  something  to  amend  by,  and  It 
the  court  was  in  doubt,  on  inspection  of  the 
original  declaration  and  the  amended  count, 
whether  the  latter  declared  npon  the  same 
cause  of  action  as  the  fbrmer  or  not,  It  could 
inquire  dehors  them,  to  ascertain  how  the 
fact  was;  and,  if  necessary  in  order  to 
support  Its  action,  we  should  presume  it  did 
Inquire  and  found  that  it  declared  upon  the 
same  cause.  Lycoming  Fire  Ins.  Co.  v.  Bill- 
ings, 61  Vt  810,  17  Atl.  716.  And,  besides, 
the  test  Is  whether  the  proposed  amendment 
is  a  different  matter,  or  the  same  matter 
more  fully  or  differently  laid.  If  the  latter, 
yon  can  amend;  if  the  former,  yon  cannot 
Daley  v.  Gates,  65  Vt  591,  27  Att.  193.  Now 
here  it  la  obvious  on  inspection  that  the 
amended  count  does  not  declare  on  a  differ- 
ent matter,  but  on  the  same  matter  more 
fully  and  accurately  laid,  and  so  no  error. 

The  defendant  moved  for  a  verdict  on  the 
amended  count  for  that  there  was  no  evi- 
dence tending  to  show  that  the  intestate  did 
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not  know  of  the  different  breaches  of  duty 
therein  assigned.  The  motion  was  over- 
ruled. Six  breaches  were  assigned,  but  only 
four  Bubmltted  to  the  jury.  These  were:  (1) 
Not  properly  equipping  said  car,  In  that  the 
brakes  were  defective,  Insufflclent,  and  In  a 
negligent  and  dangerous  condition;  (2)  al- 
lowing the  derailing  device  to  be  InsufBcient 
and  misplaced;  (3)  not  establishing  rules 
and  regulations  for  the  government  of  em- 
ployes In  operating  said  device  and  having 
It  in  proper  condition;  and  (4)  not  providing 
means  for  derailing  cars  that  had  escaped 
onto  the  main  line,  and  for  preventing  them 
from  doing  damage.  But  the  court  could 
not  grant  the  motion,  for  that  would  have 
deprived  the  plaintiff  of  the  opportunity  of 
going  to  the  Jury  on  the  claim  that  the  de- 
fendant was  negligent  in  not  properly  equip- 
ping the  car,  In  that  the  brakes  were  de- 
fective, insufficient,  and  in  a  negligent  and 
dangerous  condition;  whereas,  the  defend- 
ant practically  concedes  that  the  Intestate 
neither  knew,  nor  can  be  charged  with  know- 
ing, the  condition  of  the  brakes  in  this  re- 
spect, for  it  says  In  its  brief  that  the  un- 
contradicted testimony  was  that  the  intes- 
tate knew,  or  should  have  known,  of  all  the 
risks,  "except  the  alleged  defective  brake." 
And  this  exception  is  Justly  made,  for  the 
car  was  a  foreign  car,  and  came  into  the  de- 
fendant's yard  at  Rutland  only  eight  days 
before  the  accident,  and  was  taken  to  East 
Walllngford  three  days  later,  and  placed 
and  loaded  on  a  spur  track,  where  it  re- 
mained tUl  the  day  of  the  accident,  so  that 
it  is  easy  to  say  that  the  Intestate  knew 
nothing  about  the  car  nor  the  condition  of 
its  brakes. 

The  defendant  invokes  under  this  motion 
the  doctrine  that  the  servant  assumes  the 
usual  and  ordinary  risks  incident  to  bis  em- 
ployment, and  applies  it  to  the  failure  of  the 
brake  to  work  and  hold  the  car  because  the 
chain  suddenly  kinked,  as  its  testimony  tend- 
ed to  show,  a  thing  that  sometimes  happens; 
but  the  motion  did  not  raise  that  question, 
for  such  risks  are  assumed  whether  the  serv- 
ant knows  of  them  or  not;  whereas,  the 
only  grotmd  of  the  motion  is  absence  of  tes- 
timony to  show  want  of  knowledge  on  the 
part  of  the  Intestate. 

The  defendant  submitted  10  requests  to 
charge,  covering  practically  the  whole  law 
of  the  case,  and  excepted  to  the  refusal  of 
the  court  to  charge  as  requested,  and  to 
the  charge  as  given  on  the  subject-matter  of 
the  requests.  This  exception  is  too  general 
and  indefinite  to  be  available. 

The  defendant  had  a  set  of  "standard 
rules"  governing  the  operation  of  Its  road 
and  instructing  its  employes,  one  of  which 
was  that,  "when  cars  are  placed  on  a  sid- 
ing, the  biMkkes  must  be  set,  and  if  on  a  grade, 
the  wheels  must  also  be  blocked,  and  derail- 
ing switches,  where  in  use,  must  be  set 
to  ground."  The  defendant  claimed  that  its 
duty  to  protect  its  main  line  from  escap- 


ing cars  and  to  make  its  derailing  devices 
efficient  by  proper  rules  and  regulations  had 
been  fulfilled  by  promulgating  said  rule,  and 
that  its  construction  was  matter  of  law  for 
the  court,  and  that  the  court  should  instruct 
the  Jury  thereon,  which  the  court  did,  and  in- 
structed that  the  rule  did  not  apply  to  the 
situation  presented  in  the  case,  but  was  made 
to  apply  when  cars  were  placed  on  a  Bid- 
ing to  be  left,  and  not  for  the  purpose  of 
passing  over  the  track  la  shifting.  The  court 
said  that  it  arrived  at  that  construction  from 
the  language  of  the  rule  Itself,  but  found  it 
consistent  with  the  conduct  of  the  defend- 
ant and  its  employ^  in  operating  under  It, 
and  therefore  further  Instructed  that  the  tes- 
timony disclosed  no  rule  that  was  applicable 
to  the  case.  The  defendant  excepted  to  this 
part  of  the  charge,  and  contends  that  it  was 
erroneous,  for  that  the  rule  itself  shows  that 
it  did  apply  to  the  case,  and  for  that  the 
testimony  furnished  proof  of  the  understand- 
ing of  employes  aa  to  the  application  of  the 
rule,  and  that  as  matter  of  fact  it  was 
understood  to  apply  to  Just  such  a  case  as 
the  shifting  from  the  main  line  to  a  siding, 
and  that  in  view  of  this  evidence  it  was  error 
to  charge  that  the  rule  did  not  apply.  But 
we  think  the  court  was  right,  for  the  car, 
with  a  brakeman  on  it,  was  shifted  to  tbe 
siding  for  the  purpose  of  passing  over  it  to 
be  taken  north  in  a  train  then  awaiting  for 
it,  and  it  would  have  to  pass  over  the  derail- 
ing switch  in  the  lower  end  of  the  siding, 
or  the  train  would  have  to  back  over  that 
switch  to  reach  the  car,  and  to  block  the 
wheels  and  set  the  derailer  to'  ground  in 
these  circumstances  would  have  so  hindered 
and  delayed  tbe  business  in  hand  that  it  seems 
reasonable  to  say  that  the  rule  was  not  in- 
tended to  apply  in  such  a  case;  and,  if  that 
rule  did  not  apply,  the  testimony  disclosed 
none  that  did  apply.  And  especially  do  we 
think  the  court  was  right,  for  it  found  that 
its  construction  of  the  rule  was  consist- 
ent with  tbe  conduct  of  the  defendant  and 
its  employes  in  operating  under  it,  which 
amounts  to  finding  that  they  gave  It  the 
same  construction  the  court  did,  and,  there 
being  doubt  as  to  the  meaning  of  the  rule, 
this  practical  construction  is  entitled  to  great 
weight  And  although,  as  claimed  by  tbe 
defendant,  the  testimony  of  one  witness  to 
which  it  refers  tended  to  show  that  the  em- 
ployes understood  that  the  rule  applied  to 
cases  like  this,  and  that  it  was  in  fact  so 
applied,  yet  that  is  not  controlling,  for  as  the 
construction  of  the  rule  was  submitted  to  the 
court,  and  the  matter  of  practical  construc- 
tion was  pertinent  to  the  question,  its  find- 
ing of  such  construction  is  conclusive  if  there 
was  evidence  to  support  it,  and  it  appears 
that  there  was,  and  it  is  not  claimed  that 
there  was  not.  Cleveland  v.  Washington,  79 
Vt  408,  65  AU.  584. 

As  to  not  providing  means  for  derailing 
cars  that  escape  onto  the  main  line,  and  for 
preventing  them   from  doing   damage,   the 
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conrt  charged:  Tbat  it  was  the  duty  of  tte 
defendant  to  exercise  the  cace  and  prudence 
of  a  prudent  man  to  secure  the  reasonable 
safety  of  Its  ways  In  that  regard,  and  that 
the  Jury  would  say  whether  It  was  negligent 
In  not  providing  "other  means"  for  arrest- 
ing such  a  car  than  those  that  were  avail- 
able at  the  time  of  the  accident;  that  the 
thing  complained  of  was  that  "other  means" 
than  those  available  were  not  provided;  that 
it  was  said  in  argument  that  it  was  not  the 
duty  of  the  plaintiff  to  point  out  what  other 
means  should  be  used,  but  that  It  was  the 
duty  of  the  defendant  to  foresee  what  might 
happen,  and  provide  means  so  that,  in  case  a 
runaway  car  escaped  down  over  the  grades 
above  Rutland,  there  should  be  some  means 
at  hand  to  arrest  its  progress;  and  that  that 
was  the  question  to  be  considered  under  that 
ground:  "Would  a  prudent  man  have  pro- 
vided some  means  other  than  those  that  were 
available  for  that  purpose?"  The  court  told 
the  Jury:  That  it  would  not  rehearse  the 
testimony,  bearing  on  tbat  particular  phase  of 
the  case,  as  they  would  have  in  mind  what 
took  place — the  sending  of  the  message  from 
East  WalUngford  to  the  train  dispatcher  at 
Rutland,  bis  wiring  the  station  agent  at  Cut- 
tlngsvllle  and  at  East  Clarendon,  the  at- 
tempts made  at  those  places  to  stop  the  car, 
the  facts  as  to  the  switch  keys  not  being 
in  the  hands  of  those  agents,  those  things 
and  others  disclosed  by  the  evidence  bear- 
ing upon  the  question,  which  was  not  wheth- 
er the  station  agents  at  those  places  were 
negligent,  but  whether  the  defendant  was 
negligent  In  not  providing  "other  means" 
than  those  that  were  available  for  arresting 
the  progress  of  that  car — that  the  defendant 
said  that  that  could  be  done  only  by  having 
some  device  in  the  form  of  a  derailing 
switch  in  the  main  line,  which  could  not  be 
tolerated,  but  that  it  was  suggested  that 
"other  means"  might  have  been  provided, 
and  argued  that  the  switch  keys  should  have 
been  in  the  hands  of  the  station  agents,  so 
that  they  could  use  them  readily  for  the  pur- 
pose of  making  a  derailment;  tbat  those 
were  ail  matters  to  be  considered  as  bear^ 
tng  upon  the  question  whether  what  bad 
been  done  by  way  of  preparation  for  a  pos- 
sible accident  of  this  kind  was  what  a  pru- 
dent man  would  have  done  under  the  cir- 
cumstances; that,  if  it  was,  the  defendant 
would  not  be  liable  on  that  ground;  but  if 
the  Jury  was  satisfied  that  the  defendant  was 
negligent  in  not  providing  "other  means"  for 
stopping  or  derailing  the  runaway  car,  and 
that  that  negligence  was  the  proximate  cause 
of  the  injury,  the  defendant  would  be  liable. 
If  the  other  elements  of  the  plaintiff's  case 
were  made  out. 

The  defendant  contends  that  this  was  er- 
ror, for  that  no  evidence  had  been  submitted 
that  any  better  means  were  in  use  by  other 
railroads,  nor  that  any  other  means  would 


have  been  more  effective,  nor  that  it  would 
have  been  practicable  tut  provide  other  me^ns, 
and  that  the  Jury  was  allowed  to  speculate 
as  to  whether  any  other  and  what  means 
should  have  been  provided,  and  permitted 
to  consider  whether  some  means  suggest- 
ed by  counsel,  or  by  their  own  ingenuity  or 
folly,  would  not  have  prevented  the  ac- 
cident The  plaintiff's  answer  to  this  Is: 
That  there  was  no  submission  of  any  specu- 
lative means,  but  only  of  the  issue  made  by 
the  evidence  without  objection;  that  the. 
plaintiff  had  shown  that  the  station  agents 
had  been  deprived  of  their 'switch  keys;  that 
when  the  trouble  came  the  dispatcher  called 
upon  them,  helpless  as  they  were,  to  derail 
the  car  any  way  they  could;  that  the  court 
submitted  only  the  fact  of  the  switch  keys 
having  been  taken  from  the  agents,  and,  If 
that  was  not  a  proper  issue  for  the  Jury, 
the  defendant  should  have  refrained  from 
putting  it  in  evidence  to  sustain  its  side  of 
it,  and  waived  its  right  to  make  the  claim 
now  insisted  upon  when  it  allowed  the  plain- 
tiff's testimony  to  come  In  without  objection. 
But  the  charge  went  beyond  the  matter  of 
the  switch  keys  having  been  taken  from  the 
station  agents,  and  it  would  seem  that  the 
court  so  understood  it,  else  it  would  have 
confined  the  charge  to  that  issue,  and  not 
left  the  Jury  at  liberty  to  inquire  generally 
and  at  large,  as  it  did,  whether  any  and  what 
other  means  should  have  been  provided;  and 
the  charge  went  not  only  beyond  that  issue, 
but  beyond  the  testimony  in  the  case,  for, 
barring  the  matter  of  the  switch  keys,  there 
was,  as  the  defendant  claims,  no  testimony 
that  any  better  means  were  in  use  by  other 
railroads,  nor  tbat  any  other  means  would 
have  been  more  effective,  nor  that  it  would 
have  been  practicable  to  provide  other  means. 
This  exceptipn  is  sustained. 

As  the  questions  presented  by  the  excep- 
tion to  the  admission  of  certain  testimony, 
and  the  exception  to  the  charge  on  the  sub- 
ject of  damages,  are  such  that  they  are  not 
likely  to  arise  again,  they  are  not  considered. 

Reversed  and  remanded. 

(81  Conn.  56» 

BROWN  V.  CLARK  et  aL 

(Supreme  Court  of  Errors  of  Connecticut,    Jan. 
22,  1909.) 

1.  JimaifEnT  (§  306*)— Corbbction— Rboobd— 
Subsequent  Tebm. 

Courts  possess  the  power  to  correct  and 
amend  their  recorded  jadgments,  so  as  to  truly 
show  what  the  judicial  action  in  fact  y/aa ; 
clerical  mistakes,  by  which  the  judgment  as  re.- 
corded  fails  to  agree  with  the  rendered  judg- 
ment, being  subject  to  correction  #t  a  subse- 
quent term,  on  proper  notice. 

[EM.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i  698;    Dec.  Dig.  {  306.*] 

2,  JUDGMEHT  (S  314*)— KlCOBP— EBEOBS— COB- 
BECTION. 

Plaintiff,  as  administrator  of  a  savings 
bank  depositor,  sued  the  depositor's  widow  and' 
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the  bank  to  determine  the  ovnenhlp  ot  the  de- 
posit at  the  depositor's  death,  on  May  27,  1900. 
Xbere  was  no  lasue  aa  against  the  bank,  and  it 
was  undisputed  that  the  amount  of  the. deposit 
on  that  date  was  $212.03,  and  that  the  owner 
was  entitled  to  the  subsequently  accrued  Inter- 
est The  court  in  a  memorandum  decided  that 
the  title  to  the  deposit,  amounting  on  "Decem- 
ber 1,  1908,"  to  ^32.03,  and  accrued  Interest 
from  December  1,  lUOtS,  was  in  the  plaintiff's 
administrators,  and  that  plaintiff  recover  the 
same  from  defendant  bank  and  from  the  widow's 
executor.  On  this  memorandum  judgment  was 
rendered  for  plaintiff  for  $212.03|_and  accrued 
interest  from  December  1,  1906.  Beld,  that  the 
memorandum  showed  a  finding  for  plaintiff  for 
the  anjount  of  the  deposit,  with  interest  from 
the  date  of  the  depositor's  death,  which  was  er- 
roneously stated  as  December  1,  1906,  Instead  of 
May  27,  1900.  and  that  the  judgment  was  there- 
fore subject  to  correction  at  a  subsequent  term 
so  as  to  award  plaintiH  interest  from  the  earlier 
date. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  611 ;  Dec.  Dig.  i  814.*] 

8.   JXTDOUBRT     ((     823*)— OUCBIOAI.     EBBOB — 

CosBBCTioN— Notice. 

Where  defendant's  attorney  appeared,  and 
was  fully  heard  on  an  application  by  plaintiff 
to  correct  a  judgment  in  his  favor  by  adding  in- 
terest from  an  earlier  date,  it  was  no  objection 
to  an  order  Kranting  such  relief  that  defendant 
was  not  previously  notified  thereof. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  |  622;  Dec.  Dig.  {  323.*] 

4,  ApI^EAL  AN9  EBSOB  ({  1199*)— AlTTBUAIfCK 
— COBKECTION  OF  JUDGMENT. 

A  judgment  in  favor  of  plaintiff,  contain- 
ing a  clerical  error  as  to  the  date  from  which 
glaintiff  was  entitled  to  interest,  was  entered 
[arch  SO,  1907.  An  appeal  was  taken  on 
which  the  judgment  was  affirmed  in  March, 
1908,  after  the  error  was  first  discovered,  when 
plaintiff  applied  for  an  order  correcting  it, 
which  was  granted  September  4th  of  that  year. 
Beld,  that  plaintiff  was  not  chargeable  with 
laches  in  making  his  application. 

[Ed.-  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4673;  Dec.  Dig.  S  1199.*] 

Appeal  from  Saperlor  Court,  Middleser 
County;  Edwin  B.  Gager,  Judge. 

Action  by  Thomae  S-  Brown  as  adminis- 
trator of  Ciibert  M.  Clark,  deceased,  against 
Sarah  A.  Clark  and  another.  Plaintiff  mov- 
ed to  correct  a  judgment  in  his  favor,  and 
from  an  order  granting  the  motion  defendant 
Clark  appeals.    AfBrmed. 

see,  also,  80  Conn.  419,  68  AtL  1001. 

RoIIin  U.  Tyler,  for  appellant  Frank  D. 
Haines,  tor  appellee. 

HALL,  J.  In  March,  1904,  the  plalntiir,  as 
administrator  of  the  estate  of  Gilbert  M. 
Clark,  brought  an  action  to  the  snperlor 
court  of  Middlesex  county,  under  section 
1019  of  the  General  Statutes  of  1902,  against 
Sarah  A.  <;jlark,  widow  of  Gilbert  M.  Clark, 
and  the  Society  for  Savings  of  Hartford,  the 
allegations  of  vrhich,  and  the  facts  found 
upon  the  trial  as  well  as  the  decision  ren- 
dered in  March,  1906,  upon  the  appeal  to 
this  court,  appear  in  said  case  as  reported 
In  80  Conn.  419,  68  Atl.  1001. 

After  the  trial  of  said  case  in  the  superior 


court  Judge  Oager  filed  the  following  mem- 
orandum  of  decisicm:  "Brown.  Adm'r,  r. 
Clark  et  aL  Superior  Court,  Middlesex 
County,  March  80,  1907.  Decision.  In  thl* 
case,  upon  amended  complaint  dated  Septem- 
ber 9,  1905,  and  counterclaim  dated  Decem- 
ber 81,  1906,  judgment  is  rendered  that  th« 
title  and  ownership  in  and  to  deposit  book 
No.  41,250  in  the  Society  for  Savings  of  Hart- 
ford, and  the  amount  represented  thereon  on 
December  1,  1906,  viz.,  $212.08,  and  accrued 
interest  from  December  1,  1906,  is  in  the 
pinlntiff  administrator,  and  that  the  plaintiff 
recover  the  same  from  the  defendant  the 
Society  for  Savings,  and  that  the  plaintiff 
recover  of  the  defendant  Adalbert  S.  Olark. 
executor  of  the  will  of  Sarah  A.  Clark,  his 
costs.  Also  judgment  for  plaintiff  on  coun- 
terclaim of  defendant  Clark,  executor.  Ga- 
ger, Judge." 

The  judgment  file  as  originally  prepared, 
following  the  regular  caption,  was  as  fol- 
lows: "Judgment  This  action  by  complaint, 
claiming  title  to  a  certain'  savings  bank  de- 
posit and  the  book  representing  the  same^ 
known  as  deposit  book  No.  41,200  In  the  So- 
ciety for  Savings  of  Hartford,  Conn.,  came 
to  this  court  on  the  first  Tuesday  of  April, 
1901.  The  defendant  Sarah  A.  Clark  died 
after  the  suit  was  entered  In  this  court  and 
thereafter  her  executor,  Adelbert  T.  Sw  Clark, 
entered  his  appearance  in  this  action.  The 
case  came,  then,  by  continuance  to  the  pres- 
ent time,  when  the  parties  appeared,  and 
were  at  issue  to  the  court  as  on  file.  The 
court  having  heard  the  parties,  finds  the 
Issues  for  the  plaintiff.  Whereupon  it  is  ad- 
judged that  the  plaintiff  recover  of  the  de- 
fendant the  Society  for  Savings,  the  said  de- 
posit, viz.,  two  hundred  and  twelve  dollars 
and  three  cents  ($212.03),  and  accrued  Inter- 
est from  December  1,  1906,  and  that  the 
plaintiff  recover  of  the  defendant  Adelbert 
T.  S,  Clark,  executor  of  the  will  of  Sarah  A. 
Clark,  his  costs,  taxed  at dollars  and 


cents.    Gager,  Judge." 


On  the  22d  of  June,  1908,  at  a  term  of 
said  superior  court  subsequent  to  that  at 
which  said  judgment  was  rendered  and  held 
by  Judge  Gager,  the  plaintiff  filed  a  written 
motion  asking  for  a  correction  of  the  orig- 
inal judgment  file,  upon  the  ground  that  by 
a  clerical  error  the  amount  of  said  deposit 
was  stated  to  be  but  $212.03  on  the  1st  of 
December,  1906,  when  in  fact  it  was  $212.03, 
with  interest  from  May  27,  1900.  This  mo- 
tion was  not  entered  upon  the  docket  aa  an 
independent  proceeding,  nor  was  any  notice 
of  it  given  to  any  of  the  defendants,  except 
that  the  attorney  for  the  defendant  Clark 
was  present  at  the  short  calendar  sesslov 
when  the  motion  as  reached  for  hearing, 
and  informed  the  court  that  the  defendant 
Caark  was  a  nonresident  and  had  not  been 
notified  of  the  motion,  and  asked  for  a  post- 
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ponement  to  enable  him  to  commnnlcate 
with  Clark,  and  to  prepare  a  defense  If  CSark 
8o  desired,  and  to  file  pleadings  to  tbe  mo- 
tion. Tbe  court  refused  said  request  because 
that  day  was  the  lasl;  short  calendar  day  of 
that  seeslon  of  the  court,  and  thereupon  said 
attorney,  assuming  to  speak  in  behalf  of  de- 
fendant dark,  and  apparently  upon  the  facts 
of  record  having  sofBcient  authority  to  do 
so,  was  fully  heard  upon  the  question  of  the 
jurisdiction  of  the  court  to  grant  the  motion, 
and  the  question  whetiier  the  Judgment  in 
the  form  it  was  originally  recorded  correctly 
expressed  the  decision  rendered.  On  the  4tb 
of  September,  190S,  the  court,  Oager,  J., 
granted  the  motion  to  correct  the  record  of 
Judgment,  and  on  said  date  a  corrected  Judg- 
ment file,  stating  upon  Its  face  that  it  was 
"as  of  30th  of  March,  1907,"  was  signed  by 
Jndge  Gager.  This  corrected  file  differed 
from  that  of  March  80,  1907,  only  in  the  last 
paragraph,  which  was  made  to  read  as  fol- 
lows: "Whereupon  it  is  adjudged  that  the 
title  and  ownership  in  and 'to  deposit  book 
No.  41,290  in  the  Society  of  Savings  of  Hart- 
ford, and  the  amount  represented  thereon,  on 
May  27,  1900,  to  wit,  $212.03,  and  accrued  in- 
terest thereon,  is  in  the  plalntitt  administra- 
tor, and  that  the  plaintiff  recover  of  the  de- 
fendant the  Society  for  Savings  the  said  de- 
posit, to  wit,  two  hundred  and  twelve  dollars 
and  tliree  cents  ($212.03),  and  accrued  interest 
from  May  27, 1900.  •  •  • "  The  defendant 
Clark  complains  that  the  court  had  no  pow- 
er to  make  such  correction,  and  that  it  was 
Irregularly  made.  The  BUi>erior  court  pos- 
sessed the  power  to  make  such  correction  at 
the  time  it  was  made.  Over  their  recorded 
Judgments  courts  possess  the  power  "to  cor- 
rect and  amend  the  record  so  that  it  shall 
tmly  show  what  the  Judicial  action  in  fact 
was,"  and  "mistakes,  merely  clerical,  by 
which  the  Judgment  as  recorded  fails  to 
agree  with  the  judgment  in  fact  rendered, 
may  be  corrected  at  a  term  subsequent  to 
that  in  which  the  Judgment  was  rendered, 
upon  proper  notice  to  all  concerned."  Gold- 
reyer  v.  Cronan,  76  Conn.  113-115,  55  Atl. 
504. 

The  principal  question  in  the  case  before 
us,  therefore,  like  that  in  Goldreyer  v.  Cro- 
nan, is  whether  the  mistake  sought  to  be 
corrected  was  a  Judicial  error,  in  falling  tp 
fnclade  in  the  Judgment  actually  rendered 
the  interest  on  $212.03  from  May  27,  1900, 
to  December  1,  1906,  which  the  court  had 
no  power  to  correct  at  a  sobsequeht  term, 
or  was  a  clerical  mistake  in  failing  to  make 
tlie  language  of  the  Judgment  file  conform 
to  the  decision  actually  rendered  and  an- 
nounced by  the  memorandum,  which  the 
court  might  correct  even  at  a  later  term. 
In  Goldreyer  v.  Cronan  it  was  held  that  the 
trial  court  improperly  granted  the  plaintifTs 
motion  to  correct  a  Judgment  of  $300  ren- 
dered at  a  previous  term,  by  adding  to  It 
Interest   to    the   amount   of   $100.5a    The 


ground  of  that  decision  was  that  the  amend- 
ment did  not  correct  a  variance  between  the 
recorded  Jndgment  and  the  Judgment  actual- 
ly rendered,  by  adding  to  the  former  some- 
thing included  in  the  latter,  but  that  it  add- 
ed to  the  Judgment  a  sum  not  included  in 
the  Judgment  actnally  rendered.  The  facts 
In  the  present  case  are  materially  different 
None  of  the  parties  to  this  suit  appear  to 
have  had  any  controversy  with  the  savings 
toclety.  No  money  Judgment  against  it  is 
asked  for  by  the  complaint  The  savings 
society  does  not  appear  to  have  answered,  or 
even  appeared,  in  the  case.  The  contest  was 
wholly  between  the  plaintiff  administrator 
and  the  defendant  execntor,  and  the  deci- 
sive qnestlon  between  them  was.  Did  the 
plaintiff,  or  did  Sarah  A.  Clark,  own  the 
bank  book  No.  41,260,  and  the  deposit  which 
it  represented,  at  the  time  of  the  death  of 
Gilbert  M.  Clark,  on  the  27th  of  May,  1900? 
It  was  undisputed  that  the  amount  of  the 
deposit  at  that  date  was  $212.08,  and  that 
the  owner  of  that  deposit  was  entitled  to  all 
of  the  subsequently  accrued  Interest 

In  his  memorandum  of  decision  the  trial 
Judge  decided  the  issue  of  the  ownership  of 
the  bank  book,  and  the  entire  amount  repre- 
sented thereon  in  favor  of  the  plaintiff.  He 
said  in  his  memorandum  that  Judgment  was 
rendered  that  the  title  and  ownertdilp  in  and 
to  the  deposit  book  No.  41,250,  and  the 
amount  represented  thereon  on  December  1, 
1906,  and  accrued  interest  since  that  date. 
was  in  the  plaintiff  administrator,  although 
he  added  a  misstatement  of  tlie  amount  due 
on  that  date.  The  statement  in  the  memo- 
randum of  decision  that  Judgment  was  ren- 
dered "that  the  plaintiff  receiver  the  same 
of  the  plalntMT'  was,  in  effect,  a  direction 
that  the  Society  for  Savings  pay  to  the  plain- 
tiff the  deposit  so  adjudicated  to  belong  to 
him.  The  real  mistake  in  the  memorandum 
which  furnishes  such  ground  as  there  is 
for  questioning  its  meaning-  Is  the  misstate- 
ment of  the  date  of  the  death  of  Gilbert  M. 
Clark  as  December  1,  1906  (Mrs.  Gilbert  the 
finding  shows,  died  in  1906)  instead  of  May 
26,  1900,  and  of  course  the  consequent  mis- 
statement of  the  amount  represented  on  the 
deposit  book  on  December  1,  1906,  as  $212.03. 
By  substituting,  in  the  memorandum  of  de- 
cision, either  "May.  27,  1900,"  for  "December 
1,  1906,"  or  omitting  as  surplusage  the  word 
and  figures  "viz.,  $212.03,"  it  will  conform  in 
effect  to  the*  Jndgnient  file  as  corrected.  If 
the  language  of  the  memorandum  adjudging 
the  title  and  ownership  of  the  bank  book 
and  deposit  In  the  plaintiff  had  been  includ- 
ed in  the  jndgment  file  of  March  30,  1907,  it 
would  perhaps  have  sufficiently  expressed 
the  adjudication  of  title  to  the  book  and 
entire  deposit  in  the  plaintiff,  notwithstand- 
!  ing  the  repetition  in  it  of  the  mistake  In  the 
'  date  of  the  death  of  Gilbert  M.  Clark  or  in 
the  amount  represented  by  the  bank  book. 
But  In  recording  In  the  Judgment  file  of 
March  30, 1007,  the  decision  rendered  by  ttie 
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memorandnm  of  the  same  date,  not  only 
was  the  erroneous  <late,  or  amount,  repeated, 
but  the. adjudication  of  title  and  owoerebip 
of  the  bank  book  and  the  amount  it  repre- 
sented was  omitted,  evidently  because  it 
was  thought  that,  the  date  of  December  1, 
1806,  and  the  amount  $212.03  being  correct, 
the  adjudication  of  title  in  the  plaintiff  to 
the  entire  deposit  was  sufficiently  expressed 
by  substituting  for  the  omitted  words  of 
tiie  memorandum  the  statement  that  the  Is- 
sues were  found  for  the  plaintiff.  It  is  un- 
necessary for  us  to  decide  whether  or  not 
the  original  judgment  file,  although  it  did 
not  follow  the  language  of  the  decision  actu- 
ally rendered  in  the  memorandum,  contain- 
ed, without  correction,  a  sufficient  statement 
of  an  adjudication  of  title  in  the  plaintiff  to 
the  bank  book  and  the  entire  deposit.  How- 
ever that  may  be,  It  was  not  improper  to 
make  the  correction  to  enable  the  plaintiff 
to  obtain  the  deposit  from  the  Society  for 
Savings. 

The  mere  signing  of  the  judgment  file  of 
March  30th  by  the  Judge  is  not  to  be  regard- 
ed as  the  rendering  of  a  later  and  different 
judgment  from  that  described  in  the  mem- 
orandmn  of  the  same  date.  Smith  v.  Moore, 
38  Conn.  105-111.  The  finding  by  the  judge 
who  signed  both  the  memorandum  and  the 
judgment  file  shows  that  he  signed  the  lat- 
ter merely  as  a  record  of  the  former.  The 
finding  states  that  the  judgment  file  should 
be  corrected  "to  carry  out  the  manifest  in- 
tent of  the  memoi'andum  of  decision,"  and 
because  the  Judgment  file  of  March  30th 
"did  not  cover  and  make  effective  the  deci- 
sion as  shown  by  the  atemorandum  of  deci- 
sion." 

Before  ordering,  after  the  expiration  of 
the  term  at  which  the  original  Judgment 
was  rendered,  such  a  correction  of  the  rec- 
ord as  that  made  In  this  case,  proper  notice 
of  the  application  for  correction  should  be 
given  to  the  Interested  parties.  In  the  pres^ 
ent  case  the  Society  for  Savings  makes  no 
complaint  of  want  of  notice.  The  attorney 
for  defendant  Clark  appeared,  and  was  fully 
heard  upon  the  application  to  correct  the 
record.  There  was  no  undue  delay  in  mak- 
ing the  application  for  the  correction  of  the 
record.  The  appeal  to  this  court  was  not 
decided  until  March,  1906,  and  the  mistake 
In  the  Judgment  file  was  first  discovered 
when  demand  was  thereafter  made  upon 
the  officer  of  the  Society  for  Savings. 

There  Is  no  error.  The  other  Judges  con- 
curred. 

(81  Conn.  (47) 

PATON  v.  ROBINSON  et  al. 

(Supreme  Court  of  Errors  of  Connecticut    Jan. 
22.  1900.) 

1.  Wills  (|  565*)— Constbttotiow  —  Pkrbon- 
AL1X  AND  Realty. 

A  joint  will  of  husband  and  wife  bequeath- . 
ed  to  the  sun'ivor  all  sundry  goods,  gear,  debts. 


sums  of  money,  furniture,  and  other  effects  and 
in  general  all  other  personal  property  and  goods 
in  common  belonging  to  either  at  the  death  of 
the  first  deoeasor  with  the  whole  interest,  prof- 
its, and  produce  of  the  premises  and  the  writ- 
ings, vouchers,  and  securities  thereof.  Held, 
that  the  bequest  included  personal  property 
only,  and  did  not  pass  to  the  surviving  widow 
any  title  to  the  realty. 

[EH.  Note.— For  other  cases,  see  WilU,  Dec. 
Dig.  i  565.*] 

2.  AnvKBss  PossKSBiON  (§  60*)— Claim  or  Ti- 
tle —  Outstanding  Ihtekest  —  Acquies- 
cence. 

A  widow  occupied  certain  land  of  her  de- 
ceased husband,  claiming  it  as  her  own  from 
1S86  to  1890,  when  she  sold  it  to  plaintiff,  la 
1896  plaintiff  discovered  that  he  had  no  valid 
title,  and  attempted  to  purchase  an  outstanding 
heir's  interest,  but  failed,  such  interest  being  ac* 
quired  by  a  prospective  purchaser  of  the  bal- 
ance from  plaintiff,  after  which  plaintiff  recog- 
nized the  purchaser's  title  so  acquired  by  di- 
viding the  rents  and  profits.  Held,  that  plain- 
tiff did  not  hold  adversely  to  the  purchaser's 
interest  so  acquired  under  the  rule  that  occupa- 
tion to  be  adverse  must  not  only  be  hostile  in 
its  inception,  but  must  continue  so  during  the 
required  period  of  limitation. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  |i  255-201;  Dec  Dig.  { 
50.*] 

3.  ADVK88B  Possession  (f  41*)— TiiCE. 

Where  a  widow  occupied  land  of  her  hus- 
band, claiming  to  own  it  after  his  death  from 
1886  to  1890,  when  she  sold  it  to  plaintiff,  who 
continued  to  occupy  until  1897,  when  he  rec- 
ognized title  in  the  husband's  heirs,  plaintiff's 
occupation  united  with  that  of  the  widow  was 
not  sufficiently  long  to  establish  his  title  by  ad- 
verse possession. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  S  41.*] 

4.  Champebtt  and  Maintenance  (|  7*)  — 
Conveyance  by  Person  Out  or  Posses- 
sion—Statutes. 

Gen.  St.  1902,  §  4042,  declares  that  all  con- 
veyances of  any  land  of  which  the  grantor  is 
ousted  by  the  entry  and  possession  of  another, 
unless  made  to  the  person  in  actual  possession, 
shall  be  void.  Eeldt,  that  such  section  was  but 
an  affirmance  of  the  common  law,  and  that  a 
deed  was  only  so  far  void  thereunder  as  it  was 
opposed  to  common-law  principles  or  prohibited 
by  affirmative  statutory  provisions. 

[Ed.  Note. — For  other  cases,  see  Champerty 
and  Maintenance,  Dec  Dig.  $  7.*] 

5.  Champerty  and  Maintenance  (§  7*)— 
Conveyance  of  Land  Adversely  Held— 
ESTowEL— Rights  of  Grantee. 

A  deed  by  heirs  of  land  adversely  possessed 
is  void  only  as  to  the  person  in  possession  and 
those  in  privity  with  him.  Such  a  deed  is  valid 
OS  against  the  grantor  and  his  heirs  by  way  of 
estoppel ;  the  grantee  being  entitled  to  sue  for 
and  recover  possession  in  the  grantor's  name, 
and  then  protect  bis  possession  and  title  under 
the  deed. 

[Ed.  Note.— For  other  cases,  see  Qiamperty 
and  Maintenance,  Dec  Dig.  S  7.*] 

6.  Quieting  Title  (§  51*)— Pasties— Decehb. 

Where  all  persons  interested  were  made 
parties  to  an  action  to  determine  the  title  to 
land,  the  court  is  authorized  by  Practice  Book 
1908,  p.  257,  I  105,  to  determine  the  ultimate 
rights  of  alt  the  parties  on  each  side  as  against 
themselves,  and  grant  to  the  defendant  any  af- 
firmative relief  to  which  he  may  be  entitled. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  §  101 ;   Dec.  Dig.  §  51.*] 
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7.  Champebtt   and   Maintknanoe    (S    7*)  — 
Deed   by    Person    Out    o»    Possession  — 

OUBIXB. 

Where  pUintiS  at  and  before  a  conveyance 
of  an  heir's  interest  in  the  property  in  question 
to  R.  admitted  the  heir's  title,  plaintiff's  posses- 
sion did  not  constitute  an  ouster  of  the  heir,  un- 
der the  mle  that  ouster  which  will  make  a  gran- 
tor's  deed  void  is 'the  same  as  that  whicn,  if 
continued  for  15  years,  will  establish  title  by 
adverse  possession. 

[Ed.  Note. — For  other  cases,  see  Chann)erty 
and  Maintenance,  Dec  Dig.  |  7.*] 

&  Sdbbogation  (S  !•)— Natuke  o»  Relief. 

Subrogation  is  an  equity  called  into  exist- 
ence to  enable  a  party  secondarily  liable,  but  who 
has  paid  the  deot,  to  reap  the  benefit  of  any 
securities  or  remedies  which  the  creditors  may 
hold  as  against  the  principal  debtor,  and  by  use 
of  which  the  party  paying  may  be  made  whole. 

[Ed.  Note. — For  other  cases,  see  Subrogation, 
Cent.  Dig.  §J  1,  2;   Dec.  Dig.  {  l.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  672I-«727;   vol.  8,  p.  7807.] 

9.  SOBKOOATION  (8  23*)  —  MOBTOAOES  —  PAT- 

HENT  BT  Purchases. 

Plaintiff,  believing  that  a  widow  had  title 
to  certain  land  of  her  husband,  purchased  the 
land  from  her,  and  furnished  her  ^00  to  pay  a 
mortgage  in  order  that  she  might  convey  an  un- 
incnmbered  title.  The  widow  had  no  title,  and 
plaintiff  was  compelled  to  purcbase  a  two-thirds 
interest  in  the  property  from  the  heirs  of  the 
deceased  husband.  Held,  that  plaintiff  was  en- 
titled to  subrogation  to  the  rights  of  the  mortga- 
gee as  against  the  outstanding  interest  in  the 
land. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent.  Dig.  {{  60-66;  Dec.  Dig.  i  23.*] 

10.  Liens   (J   6*)  —  Cbeation  —  Consent   or 
Owner. 

In  general  a  lien  can  only  be  created  with 
the  owner's  consent  by  a  contract  express  or  im- 
plied with  the  owner  of  the  property,  or  by 
some  one  by  him  duly  authorized,  or  without  his 
consent  by  the  operation  of  some  positive  stat- 
ate  or  rule  of  law. 

[Ed.  Note. — For  other  cases,  see  Liens,  Cent. 
Dig.  i§  23,  25;    Dec.  Dig.  §  6-*l 

11.  Vendor  and  Purchaser  (|  337*)— Fail- 
UBE  of  Title:— Pdrchase  Pbicb— Lien. 

Plaintiff  purchased  certain  land  from  a 
widow  which  had  belonged  to  her  deceased  hus- 
band, paying  $(iOO.  which  she  used  for  Iier  per- 
sonal expenses  and  $400  to  satisfy  a  mortgage 
on  the  land.  The  title  was,  in  fact,  in  the  hus- 
band's heirs,  and  they  owed  no  debt  chargeable 
against  the  land,  nor  did  the  widow  have  any 
authority  to  contract  or  create  a  lien  on  their 
interest.  Held,  that  plaintiff  had  no  lien  on 
the  land  for  the  part  of  the  price  ^aid  to  the 
widow,  though  the  husband's  equity  in  the  land 
might  have  been  taJien  for  the  widow's  support 
during  her  life.    • 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  I  337.*] 

12.  Vendor  and  Purchaser  (§  239*)— Bona 
Fide  Purchaser— Equitable  Claim. 

A  purchaser  of  the  heirs'  interest  in  mort- 
gaged land  without  notice  that  the  land  was 
subject  to  be  taken  for  the  support  of  the  an- 
cestor's widow  was  entitled  to  urge  the  de- 
fense of  bona  fide  purchaser  against  such  claim, 
though  the  heirs'  interest  so  purchased  was  but 
an  equity,  and  not  a  legal  title. 

[EM.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  §  239.*] 

Appeal  from  Superior  Court,  New  Haven 
County:   Silas  A.  Robinson,  Judge. 


Action  by  Robert  Paton  against  WIlHam  J. 
Robinson  and  others  to  determine  title  to 
real  estate.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

Newton,  Cburch  &  Hewitt,  for  appellant 
W.  B.  Stoddard  and  A.  D.  Penney,  for  ap- 
pellee. 

RORABACE,  J.  It  appears  from  tbe  find- 
ing that  in  1886  one  James  Stevenson  died 
testate  Qwning  certain  real  estate,  leaving  a 
widow,  Martha  Stevenson,  and  three  heirs 
at  law,  Mary  Gorham,  Hugh  Caldwell,  and 
Thomas  Baird.  Mrs.  Stevenson  supposed  the 
land  to  be  hers,  and  on  or  about  September 
29,  1880^  gave  the  plaintiff  a  warranty  deed 
of  the  land,  and  received  from  blm  the  sum 
of  $600  In  money,  and  the  plaintiff  also  fur- 
nished the  sum  of  $400,  which  was  paid  to 
tbe  Connecticut  Savings  Bank  In  full  .pay- 
ment of  the  balance  that  was  due  upon  a 
mortgage,  which  the  savings  bank  then  re- 
leased. The  plaintiff  took  possession  of  this 
land  under  said  warranty  deed,  and  claimed 
title  to  the  same  until  about  1896.  During 
that  year  one  Samuel  Robinson,  late  of  New 
Havem  and  now  deceased,  applied  to  the 
plaintiff  to  purchase  the  land.  They  had 
negotiations  about  it,  and  this  resulted  in 
a  title  search.  It  was  then  discovered  that 
the  plaintiff  bad  no  valid  title  to  the  land. 
The  plaintiff  thereupon  attempted  to  pur- 
cbase the  title  of  the  heirs,  and  did  contract 
with  ahd  purchase  tbe  title  of  two  of  the 
heirs,  namely,  Hugh  Caldwell  and  Thomas 
Balrd.  They  conveyed  to  him  their  interest 
In  such  land  by  a  deed  which  has  since  been 
lost  and  cannot  be  found.  Tbe  plaintiff  was 
unable  to  purchase  the  title  vested  in  Mary 
Gorham,  and  the  plaintiff  and  Roblnsou 
then  entered  into  an  agreement  that  Robin- 
son should  purchase  Mary  Oorham's  title, 
and,  when  Robinson  bad  obtained  bis  title 
from -Mary  Gorham,  he,  the  plaintiff,  would 
complete  the  sale  of  the  other  two-thirds  to 
Robinson.  In  pursuance  of  this  agreement, 
Robinson  purchased  from  Mary  Gorham  her 
Interest  in  the  property,  and  paid  her  there- 
for and  obtained  a  deed  of  the  same  dated 
May,  25,  1897.  After  that  time  and  up  to 
the  time  of  his  death,  Robinson  claimed  a 
one-third  interest  in  the  land,  and  did  so, 
with  the  knowledge  and^acquiescence  of  the 
plaintiff.  The  plaintiff  recognized  Robin- 
son's right  and  interest  in  the  land  from  and 
after  May,  1897,  and  paid  one-third  of  -the 
annual  rent  collected  by  hUn  on  this  prop- 
erty, and  treated  Robinson  as  an  owner 
with  him  80  long  as  Robinson  lived.  Each 
paid  taxes  thereon  according  to  their  respec- 
tive shares  as  listed,  namely,  Robinson  one- 
third,  and  the  plaintiff  two-thirds.  This  con- 
tinued up  to  the  death  of  Mr.  Robinson.  It 
did  not  appear  in  evidence  that  the  plaintiff 
and  Robinson,  or  either  of  them,  after  Robin- 


*For  other  cases  see  same  topic  and  lection  NUMBER  in  Dec.  It  Am.  Digs.  1907  to  date,  &  Reporter  Indexei 
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son  received  his  deed  from  Mrs.  Gorham, 
ever  resumed  negotiations  looking  to  a  sale 
by  the  plaintiff  to  Robinson  of  the  plaintiff's 
two-thirds  Interest  Since  the  death  of 
Robinson  his  estate  has  paid  taxes  upon  one- 
third  of  said  premises.  Up  to  the  time  that 
Mrs.  Stevenson  deeded  this  land  to  the  plain- 
tiff In  1890  she  had  the  ezcluslTe  possession 
of  it  from  the  death  of  her  husband  In  1886, 
and  treated  It  as  her  own.  TTp  to  the  time 
Robinson  obtained  his  deed  from  Mary 
Gorham  In  1897  the  plaintiff  had  the  sole, 
actual  possession  of  this  land,  and  recog- 
nized no  claim,  interest,  or  right  of  any  one 
else  In  or  to  it,  except  as  hereinbefore  stated. 
The  plaintiff  contended  that  his  grantor, 
Martha  Stevenson,  obtained  title  to  the  real 
estate  under  the  will  of  her  husband,  James 
Stevenson.  This  document  which  was  intro- 
duced in  evidence  and  made  part  of  the  rec- 
ord was  executed  Jointly  by  James  Steven- 
son and  his  wife  Martha,  purported  to  be  a 
mutual  will,  and  described  the  property  to 
be  affected  thereby  as  follows:  "All  and 
sundry  goods,  gear,  debts,  sums  of  money, 
furniture  and  other  effects  and  in  general 
the  whole  personal  property  and  goods  in 
communion  now  belonging  to  us  or  either 
of  us  at  the  time  of  the  death  of  the  first 
deceasor  with  the  whole  Interest,  profits,  and 
produce  of  the  premises  and  the  writings, 
vouchers  and  securities  thereof."  This  was 
a  bequest  of  personal  property  only,  and  d'id 
libt  pass  to  Mrs.  Stevenson  any  title'  to  the 
real  estate  bow  in  controversy. 

The  plaintiff  claims  that  the  possession  of 
Martha  Stevenson,  his  grantor,  from  1887, 
Joined  with  his  possession  from  1890,  estab- 
lished his  title  by  adverse  possession.  To 
this  claim  there  are  decisive  objections.  It 
appears  that  Mrs.  Stevenson  occupied  the 
land  from  1886  to  1890,  when  she  sold  it  to 
the  plaintiff.  In  1897  the  plaintiff  discovered 
that  he  had  no  valid  title,  and  attempted 
to  purchase  the  Gorham  Interest,  but  failed 
in  his  effort.  Under  an '  arrangement  with 
Robinson,  this  one-third  Interest  was  at  that 
time  purchased  by  him.  Since  that  time  the 
Robinson  interest  has  been  fully  recognized 
and  admitted  by  the  plaintiff  in  dividing  the 
rent.  The  possession  of  one  who  recognizes 
or  admits  title  in  another  either  by  declara- 
tion or  conduct  is  not  adverse  to  the  title  of 
such  other.  1  Green.  Elv.  (14th  Ed.)  {  109; 
Smith  V.  Martin,  17  Conn.  399,  400;  Dem- 
Ing  T.  Carrlngton,  12  Conn.  5,  30  Am.  Dec. 
591 ;  Rogers  v.  Moore,  10  Conn.  13.  Occupa- 
tion must,  not  only  be  hostile  in  its  incep- 
tion, but  it  must  continne  hostile,  and  at 
all  times  during  the  required  period  of  15 
years  challenge  the  right  of  the  true  owner 
in  order  to  -found  title  by  adverse  use  upon 
it.  Lewis  V.  N.  T.  &  H.  R.  R.  Co.,  162  N.  Y. 
202-220,  56  N.  E.  540.  After  the  purchase  of 
the  Gorham  interest  by  Mr.  Robinson,  there 
was  nothing  in  the  conduct  of  the  plaintiff 
showing  a  repudiation  of  this  right.  Upon 
the  other  band,  as  stated,  there  was  an  un- 


mistakable recognition  and  admission  that 
the  Robinsons  were  the  owners  of  this  one- 
third  interest,  and  the  plaintiff's  occupation 
must  be  presumed  to  have  been  subservient 
to  their  rights.  It  clearly  appears  that  the 
adverse  occupation  of  the  plaintiff  when 
united  with  that  of  Mrs.  Stevenson  is  at 
least  four  years  short  of  the  time  required 
by  statutory  regulation  to  acquire  title  by 
adverse  possession. 

The  plaintiff  claims  that  Mary  Gorham  was 
so  ousted  of  the  possession  of  said  land  at  the 
time  of  the  execution  and  delivery  of  the 
deed  made  by  her  to  Samuel  Robinson  that 
said  deed  was  utterly  void.    Gen.  St.  1902. 
§  4042,  provide :    "All  conveyances  and  leases 
for  any  term,  of  any  buUdlng,  land  or  tene- 
ment, of  which  the  grantor  or  lessor  Is  ousted 
by  the  entry  and  possession  of  another,  un- 
less made  to  the  person  In  actual  possession, 
shall  be  void."    The  provisions  of  this  stat- 
ute is  only  in  affirmance  of  the  common  law 
which  disabled  a  grantor  ousted  from  trans- 
ferring bis  title  to  another  on  the  ground 
that  such  alienation  tended  to  increase  main- 
tenance and  litigation,  and  afforded  means  to 
powerful  men  to  purchase  rights  of  action 
and  oppress  others.    Such  deeds,  therefore, - 
are  only  so  far  void  as  they  are  opposed  to 
the  principles  of  the  common  law  and  probib- 
ited  by  the  affirmative  provisions  of  the  stat- 
utes.   Goodman  v.  Newell,  13  Conn.  75-77,  33 
Am.  Dec.  378.    Assuming  it  to  be  true  that 
there  was  adverse  occupation  in  the  plaintiff 
at  the  time  Mrs.  Gorham  deeded  her  interest 
to  Robinson,  and  that  no  titie  was  transfer- 
red as  against  the  party  then  In  possession, 
under  the  circumstances  disclosed  It  cannot 
affect  the  result.    A  deed  of  lands  adversely 
possessed  Is  void  only  as  to  the  person  in 
possession,  and  those  claiming  In  privity  with 
him.  as  to  the  grantor,  and  his  heirs  it  is 
good,  by  way  of  estoppel,  and  the  grantee 
may  sue  for  and  recover  possession  In  tbe 
name  of  the  grantor,  and  then  protect  him- 
self In  his  title  under  such   deed.    Living- 
stone V.  Proseus,  2  Hill  (N.  Y.)  526 ;  WUliams 
V.  Jackson,  5  Johns.  (N.  Y.)  489;  Brinley  v. 
Whiting,  5  Pick.  (Mass.)  S48.    Mrs.  Gorham 
and  all  parties  Interested  are  made  parties 
to  this  action,  and  "the  court  may  determine 
the  ultimate  rights  of  the  parties  on  each  side 
as  against  themselves,  and  grant  to  the  de- 
fendant any  affirmative  relief  to  which  he 
may   be  entitled."    Practice  Book  1908,  p. 
2.57,  {  195.    Ouster  which  will  make  a  gran- 
tor's deed  void  Is  tbe  same  as  that  which,  if 
continued  for  15  years,  would  make  a  per- 
fect tide  by  adverse  user  In  the  occupant. 
Merwln  v.  Morris  et  al.,  71  Conn.  555-574,  42 
Atl.  855.    The  actions  of  the  plaintiff  at  and 
before  the  execution  and  delivery  of  the  deed 
to  Robinson  was  a  plain  admission  and  ac- 
knowledgment of  Mrs.  Gorham's  title,  and  bis 
possession  did  not  constitute  an  ouster,  but 
should  be  regarded  as  In  BUbmtssion  to  that 
titte. 

In  the  Judgment  rendered  by  tbe  superior 
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coort  It  was  found  tbat  the  plaintiff  Is  the 
owner  In  fee  simple  of  an  undivided  two- 
tblrds  part  of  said  premises  subject  to  said 
mortgage,  and  that  the  remaining  midlvlded 
one-third  part  of  said  land  at  the  time  of  his 
death  was  owned  In  fee  simple  by  said  Samu- 
el Robinson,  deceased,  subject  to  the  mort- 
gage of  $400.  The  ground  on  which  the  court 
below  proceeded  was  that  the  plaintiff  was 
subrogated  to  the  rights  of  the  Connecticut 
Savings  Bank  to  the  extent  of  $400.  Subro- 
gation Is  an  equity  called  Into  existence  for 
the  purpose  of  enabling  a  party  secondarily 
liable,  but  who  has  paid  the  debt,  to  reap  the 
benefit  of  any  securities  or  remedies  which 
the  creditors  may  hold  as  against  the  prin- 
cipal debtor,  and  by  use  of  which  the  party 
paying  may  thus  be  made  whole.  Blspham's 
Eq.  p.  460,  i  335.  In  the  present  case  the 
plaintiff  furnished  the  |400  to  Mrs.  Steven- 
son with  which  to  pay  the  balance  of  the 
mortgage  to  the  Connecticut  Savings  Bank 
that  she  might  give  him  a  clear  and  unincum- 
bered title.  The  plaintiff  obtained  no  valid 
title  under  the  deed  given  J^lm.  and  was  com- 
pelled to  purchase  the  <two-thlrds  Interest 
which  he  now  owns  from  the  heirs  of  James 
Stevenson.  This  money  was  paid  for  the 
protection  and  benefit  of  those  owning  this 
land,  and  the  plaintiff  Is  entitled  to  be  subro- 
gated to  the  tights  and  securities  of  the  bank. 
Regan  v.  N.  T.  &  N.  E.  B.  R.  Co.,  60  Conn. 
142.  22  Atl.  603,  25  Am.  St.  Rep.  306;  Dutch- 
er  V.  Hobby,  86  Ga.  198,  12  S.  E.  356,  10  L. 
R.  A.  472,  22  Am.  St.  Hep.  444;  Everston  v. 
Central  Bank,  33  Kan.  352,  6  Pac.  605. 

It  is  also  urged  that  the  plaintiff  has  a  lien, 
not  only  for  the  $400  which  was  paid  to  satisfy 
the  mortgage,  but  for  the  additional  sum  of 
$600  which  was  paid  to  Mrs.  Stevenson  and 
used  in  paying  her  personal  expenses.  Upon 
this  subject  the  court  has  found:  On  March 
2,  1885,  there  was  paid  to  the  Connecticut  Sav- 
ings Bank  Bpon  said  mortgage  the  sum  of 
$600,  $800  in  cash  and  $300  that  was  drawn 
from  a  deposit  book  in .  said  bank,  which 
stood  in  the  Joint  names  of  the  said  James  and 
Martha  Stevenson.  It  did  not  appear  in  evi- 
dence who  deposited  the  money  In  the  bank 
that  stood  in  the  names  of  Mr.  and  Mrs. 
Stevenson. 

A  lien  may  be  created  when  a  party  in 
making  expenditures  upon  real  estate  has  act- 
ed In  good,  faith  with  an  honest  but  mistak- 
en assumption  that  he  was  the  owner.  In 
such  cases  the  lienor's  rights  must  necessarily 
be  limited  to  such  disbursements  as  were 
beneficial  to  thie  property.  This  implies  that 
the  debt  Is  due  from  the  person  as  against 
whom  the' pledge  is  claimed,  unless  the  own- 
er by  some  express  act  or  Implication  pledged 
or  authorized  another  to  pledge  his  property 
for  the  debt  of  another.  In  1890,  when  Mrs. 
Stevenson  gave  the  warranty  deed  to  the 
plaintiff,  the  owners  of  the  property  which 
she  attempted  to  conVey  were  the  heirs  of 
James  Stevenson.  There  was  no  debt  due 
from  them ;  neither  did  Mrs.  Stevenson  Aiave 


any  authority  express  or  implied  to  make  a 
contract  or  create  a  right  for  the  Hen  upon 
the  realty  which  they  owned.  Generally  a 
Hen  can  only  be  created  with  the  owner's  con- 
sent ;  that  is,  by  a  contract  express  or  implied 
with  the  owner  of  the  property  or  with  some 
one  by  him  duly  authorized,  or  without  his 
consent  by  the  operation  of  some  positive 
rule  of  law,  as  by  statute.  26  Cyc.  p.  663, 
664. 

The  fact  that  the  equity  in  this  real  estate 
might  have  been  used  for  the  necessary  sup-' 
port  of  Mrs.  Stevenson  during  her  lifetime 
in  no  way  strengthens  the  plaintiff's  claim 
for  a-  lien  for  the  money  paid  by  him  in  ex- 
cess of  the  mortgage.  There  are  no  facts  al- 
leged or  found  which  will  permit  a  favorable 
consideration  of  this  proposition.  Upon  gen- 
eral principles,  the  defendant  would  have  the 
right  to  defend  against  this  claim  of  a  prior 
incumbrance  upon  the'  ground  that  .he  is  a 
bona  fide  purchaser  of  the  property  for  « 
valuable  consideration  without  any  notice  of 
the  existence  of  such  a  claim.  The  plaintiff 
In  substance  replies  to  this  proposition  tbat 
to  entitle  himself  to  this  legal  protection  It 
should  appear  that  the  defendant  obtained  a 
legal  title,  and  not  a  mere  -semblance  of  title 
from  one  who  was  ousted  of  possession.  It 
is  not  Indispensable  to  protect  himself  tbat 
the  defendant  should  be  the  purchaser  of  the 
legal: title.  "The  rule  In  equity  is  that  if  a 
defendant  has  in  conscience  a  right  equal  to 
tbat  claimed  by  the  person  filing  a  bill  against 
him,  although  he  Is  not  clothed  with  a  perfect 
legal  title,  this  circumstance,  in  his  situation 
as  a  defendant,  renders  it  improper  for  a 
court  of  equity  to  compel  him  to  make  any 
discovery,  which  may  hazard  his  title.  In 
short,  courts  of  equity  will  not  take  the  least 
step  against  an  Innocent  purchaser  in  such  a 
predicament,  and  will,  on  the  other  hand,  al- 
low him  to  take  every  advantage  whidi  the 
law  gives  him ;  for  there  is  nothing  which  can 
attach  itself  upon  his  conscience  In  such  a 
case  in  favor  of  an  adverse  claim."  2  Story, 
Eq.  Jur.  p.  883,  S!  1502,  1503.  It  appears  that 
Robinson  made  this  purchase,  paid  his  mon- 
ey, and  obtained  this  deed  at  the  Instance 
and  request  of  the  plaintiff.  There  is  no  sug- 
gestion that  Robinson,  when  be  obtained  bis 
deed,  had  any  knowledge  of  the  existence  of 
a  claim  for  money  paid  upon  this  mortgage 
or  of  an  incumbrance  which  had  been  fully 
discharged  of  record  seven  years  before  be 
was  Induced  by  the  plaintiff  to  part  with  his 
money  in  obtaining  his  title.  "If  a  plaintiff 
comes  Into  equity,  seeking  relief  upon  a  legal 
title,  against  a  bona  fide  purchaser  of  an 
equitable  title,  if  he  is  entitled  to  relief  in 
such  a  case  (which  is  perhaps  doubtful),  still 
be  must. obtain  it  upon  the  strength  of  his 
own  case,  and  his  own  evidence;  and  he  is 
not  entitled  to  extract  from  the  conscience  of 
the  innocent  defendant  any  proofs  to  support 
it."    2  Story,  Eq.  Jur.  p.  884,  {  1603. 

The  plaintiffs  exception  to  the  finding  of 
facts  cannot  be  considered  by  this  court.    It 
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does  not  appear  that  tliere  was  any  motion  to 
correct,  or  any  assignment  In  the  reasons  of 
appeal  upon  this  ground.  Practice  Book  1908, 
p.  268,  f  9. 

There  la  no  error.  The  other  Judges  con- 
curred. 

(81  Conn.  67S) 
FaT  t.  HARTFORD  &  S.  ST.  RY.  CO. 

(Supreme  Court  of  Errors  of  Connecticut.    Jan. 
22,  1909.) 

Appkai.  AitD  Bbbob  (S  1177*)— RevebsaIt-Rb- 

KAND. 

Under  Gen.  St.  1902,  J  802,  providing 
that,  if  the  Supreme  Coart  of  Errors  shall  find 
error  in  the  rulings  of  the  trial  court,  it  shall 
reverse  the  Judgment  or  order  a  new  trial,  a  re- 
versal because  facts  claimed  to  have  been  'prov- 
ed did  not  authorize  plaintiff  in  an  action 
triable  by  a  jury  to  recover  did  not  entitle 
defendant  to  a  final  judgment;  plaintiff  being 
entitled  to  a  nev^  trial  and  an  opportunity  to 
present  different  or  additional  facts  to  estab- 
lish a  cause  of  action. 

lEd.  Mote. — For  other  cases,  see  Appeal  and 
Brror^  Cent.  Dig.  fS  4507-4620;    Dec.  DIf.  | 

On  application  to  correct  the  mandate  sent 
to  each  of  the  Judges  under  Practice  Book 
1908,  p.  279,  ^  41.    AppUcaUon  denied. 

For  opinion  on  main  appeal,  see  71  Atl.  364. 

BALDWIN,  OL  J.  We  are  now  asked  to  al- 
ter our  mandate  so  as  to  make  it,  after  set- 
ting aside  the  Judgment  for  the  plaintiff,  re- 
mand the  cause,  with  instructions  to  the  su- 
perior court  to  enter  Judgment  for  the  de- 
fendant The  Judgment  which  has  been  set 
aside  followed  the  verdict,  and  It  is  plain 
that  the  facts  found  by  that  verdict  conld  not 
support  a  Judgment  for  the  defendant  vere- 
dicto non  obstante.  The  request  now  made 
Ignores  two  things:  The  nature  of  a  trial  by 
Jury,  and  the  function  of  an  appeal  from  a 
Judgment  rendered  on  a  verdict 

The  plaintiff  had  a  right  to  have  her  cause 
determined,  as  to  the  facts  In  issue,  by  the 
verdict  of  a  Jury.  This  could  only  be  that 
of  a  Jury  which  had  heard  the  evidence  of 
those  facts,  after  receiving  instructions  from 
a  Judge  who  had  presided  at  the  trial.  It  is 
an  ancient  feature  of  the  Jury  system  that 
when  the  evidence  in  a  civil  cause  is  so  clear 
for  one  side  or  the  other  that  reasonable  men 
cannot  differ  as  to  the  verdict  which  ought 
to  be  rendered,  the  judge  may  require  the  Ju- 
ry to  return  that  verdict  In  so  doing,  how- 
ever, they  still  determine  the  Issues  of  fact. 
They  are  directed  to  decide  the  issues  in  a 
certain  way,  because  these  could  not  reasona- 
bly be  decided  in  any  other  way,  and  It  is  as- 
sumed that  every  Juror  will  desire  to  give  his 
decision  according  to  the  dictates  of  reason. 

The  appeal  to  this  court  recited  the  facts 
which  the  plaintiff  claimed  that  she  bad  es- 
tablished on  the  trial,  and  also  those  which 
the  defendant  claimed  that  it  bad  establish- 
ed. These  recitals  had  no  force,  except  for 
the  purposes  of  the  appeal.  They  showed 
that,  on  the  assumption  that  the  plaintiff  had 
proved  all  she  claimed,  she  had  no  right  of 
recovery;  but  they  did  not  show  what  evl- 
dotce  might  be  produced  on  a  new  trial,  be- 


fore a  new  Jury.  Should  such  ft  trial  be 
claimed.  It  will  be  for  that  Jury  to  determine 
the  Issues  before  it,  on  the  pleadings  as  then 
made  up,  subject  only  to  such  directions  as 
may  be  properly  given  by  the  Judge  then  pre- 
siding over  the  court  Gen.  St  1902,  g  802, 
proceeds  upon  these  principles  in  providing 
that  "If  the  Supreme  Court  of  Errors  shall 
find  error  in  the  rulings  or  decisions  of  the 
court  below,  it  shall  reverse  the  Judgment  or 
order  a  new  trial."  The  Judgment  of  the 
superior  court  was  the  only  one  which  could 
be  rendered  upon  the  verdict,  as  returned 
and  accepted,  and  could  not,  therefore,  be 
changed  into  a  Judgment  for  the  defendant 
The  error  lay  deeper — in  the  refusal  to  dliect 
a  different  verdict,  or  to  set  aside  the  verdict 
as  against  the  evidence.  To  remedy  that  a 
new  trial  is  the  only  method  known  to  our 
law. 

Leave  to  file  the  motion  In  question  was 
therefore  denied. 


(U  Conn.  ETI) 
HARLOW  et  aL  ▼.  PARSONS  LUMBER  ft 
HARDWARE  00. 

(Supreme  Court  of  Errors  of  Connecticut    Jan. 
22,  1009.) 

1.  FBAT70S,  Statute  of  ({  84*)— AoBxioainn 
TOB  Sale  of  Pebsonaltt. 

An  agreement  for  a  sale  of  Inmlier  tor 
more  than  $50  to  be  thereafter  delivered,  no 
part  of  which  was  ever  accepted,  was  within  the 
statute  of  frauds  (Gen.  St  1902,  S  1090),  and 
could  be  proved  in  an  action  for  the  price  only 
by  a  memorandum  of  the  agreement  in  wiiting; 
signed  by  the  buyer  or  its  agents. 

[Ed.  Note. — For 'Other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  {  157;  Dec.  Dig.  i  84.*} 

2.  Etideroe  (I  455*)  — Pabol  TBsrmoirr  — 
Meaning  of  TbobnioaI'  Terms. 

Parol  evidence  was  admissible  in  an  action 
for  the  price  of  lumber  to  show,  the  technical 
meaning  of  the  words,  "when  transit  car,"  on 
the  sale  slip. 

[Ed.    Note. — For  other  cases,   see   Evidence^ 
Cent  Dig.  §S  2104,  2105;   Dec.  Dig.  i  455.*] 

3.  Bales  (§  81*)  — Sales  Slips  —  Constbtjo- 
TioN— Technical  Tebics. 

The  words,  "when  transit  car,"  on  a  sales 
slip  covering  a  sale  of  a  car  load  of  lumber,  did 
not  fix  any  date  of  delivery ;  and  did  not  show 
that  delivery  should  be  made  on  arrival  of  the 
car. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §217;   Dec.  Dig.  {  81.*] 

4.  Sales  (S  81*)  —  DBLtVEBT  —  When  to  b« 
Maub. 

Where  parties  to  a  contract  of  sale  do  not 
agree  upon  the  date  of  delivery,  the  law  im- 
plies that  it  is  to  be  made  withm  a  reasonable 
time. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
IMg.  J  218 ;   Dec.  Dig.  8  81.*] 

5.  Sales  (J  182*)— Delivebt— Tnot  fob  Mak> 
iNO— Reasonable  Tiub. 

Ordinarily  what  is  a  reasonable  time  for 
delivery  of  ^oods  sold  is  a  question  of  fact ;  but. 
when  the  circumstances  are  such  that  but  one 
conclusion  is  reasonably  possible,  the  court  may 
assume  or  declare  to  the  jury  that  conclusion. 
[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  §  492;   Dec.  Dig.  f  182.*] 


<Var  other  ease*  sa* 
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•l  Sau8  (S  182*)— Action  tor  Pbiok— Jubt 

QcESTio:*. 

In  an  actioa  for  the  price  of  rejected  lum- 
ber, whether  the  lumber  was  delivered  within  a 
reasonable  time  held,  under  the  evidence,  a  jury 
question. 

[Ed.  Note.— For  other  cases,  ««•  Salea,  Cent 
Dig.  i  492;  Dec.  Dig.  1 182.»] 
7.  Sales  (S  172*)— DixivKBT—tiMB— Beason- 

ABLENES8— KVIDENCB. 

Delay  of  the  carrier  id  'transporting  goods 
is  an  important  circumstance  to  be  considered 
In  determining  whether  delivery  was  made  with- 
in a  reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {  428;   Dec.  Dig.  i  172. •]     • 
&  Appeai,  awd  Ebbob  (8  90ft*)  —  Bevibw — 

Pbestxuftions. 

On  appeal  in  an  action  for  the  price  of  re- 
jected lumber,  successfully  defended  on  the 
ground  of  failure  to  oeliver  within  a  reasonable 
time,  it  will  be  presumed  that  the  trial  ooart 
considered  the  carrier's  delay  in  transporting 
the  lumber  in  determining  that  it  was  not  ten- 
dered within  a  reasonable  time. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |  3676;   Dec.  Dig.  |  909.*] 
9.  Appeai.  ahd  Ebsob  (|  1052*)— Habuuss 

£^BKOB— Admission  or  Bvidknce. 

Any  error  in  admitting  evidence  under  one 
defense  was  harmless  where  the  case  was  not 
decided  on  that  defense. 

IKd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4175,  4176;  Dec  Dig.  i 
1052.*] 

Appeal  from  City  Cotirt  o«  Hartford,  Her^ 
bert  S.  Ballard,  Judge. 

Action  by  Frederick  M.  Harlow  and  others 
against  the  Parsons  Lumber  &  Hardware 
Company.  From  a  Jadgnent  for  defendant, 
plaintiffs  appeal.    Affirmed. 

Tbe  plalntUCs,  doing  business  In  Hartford, 
and  the  defendant,  doing  business  in  Unlon- 
vllle.  Conn.,  by  telephone  entered  Into  a  con- 
tract for  tbe  sale  and  parcbase  of  a  car  load 
of  lumber  then  In  transit  by  rail  from  Laurel, 
Miss.,  to  Walllngford,  Conn.  The  plaintltTs 
thereupon  caused  a  sales  slip  and  Invoice  of 
tbe  lumber  to  be  made  out,  wblcb  read,  re- 
Bpectively,  as  follows: 

"Harlow,  Todd  &  Co.,  Hartford,  Conn. 
Wholesale  Lumber.  Order  No.  1409.  Date, 
May  15,  1906.  Sold  to  tbe  Parsons  Lubr.  & 
Hardware  Co.,  at  UnlonvlUe,  Ct  Route: 
When  transit  car.  Terms  1%%  15  days. 
One  (1)  car  1x4  (3%"  face)  A  Sap  rift  flg. 
D.  &  M.  at  $38.50.  Tbank  you.  Harlow 
Lumber  Co.,  M.  P.  H." 

"Harlow  Lumber  Co.,  Successor  to  Harlow, 
Todd  &  Co.  Wholesale  Lumber.  Hartford, 
Conn.,  Apr.  17,  1906.  Son.  Car  No.  40290. 
Consigned  to  us,  Unlonville,  Ct  Order  No. 
1400.  Terms,  1%%  15  ds.  Sold  to  Parsons 
Lbr.  &  Hdw.  Co.,  18.072  ft  1x4  "A"  Sap 
Rift  D.  &  M.  at  $38.50,  $695.77." 

Tbese  were  mailed  to  and  received  by  tbe 
defendant  Afterwards  tbe  defendant,  tbe 
lumber  not  baring  arrived,  and  tbe  plaintiffs 
being  unable,  after  repeated  Inquiries,  to 
give  definite  information  as  to  when  it  would 
arrive,  wrote  tbe  plaintiffs  the  following  let- 


ter: "The  Parsons  Lumber  &  Hardware  Ca 
Unlonville,  Conn.,  July  10th,  1906.  Harlow, 
Todd  &  Co.,  Hartford,  Conn.— GenUemen: 
Please  cancel  the  order  for  car  Ho.  40200. 
We  have  bad  our  agent  here  wire  to  Har- 
lem Rlr^  and  have  received  word.  June  2Stb 
that  there  was  no  account  of  any  sucb  car 
there.  We  have  been  waiting  a  few  days 
since  to  see  If  it  would  come  but  as  It  baa 
not  please  cancel  as  before  directed,  as  we 
will  procure  It  somewhere  else.  Yours  very 
truly.  The  Parsons  Lumber  &  Hardware  Co." 
Tbe  lumber  arrived  In  Walllngford  on  the 
13tb  of  August,  1906,  and  the  plaintiffs  at 
once  offered  to  forward  it  to  the  defendant 
at  Unlonville,  but  tbe  defendant  refused  to 
accept  It  Tbe  plaintiffs  then  sold  tbe  lumber 
for  a  less  price  than  the  defendant  was  to 
have  paid.  Tbls  action  Is  brought  to  recover 
the  difference. 

Joslab  H.  Peck,  for  appellants.  Joseph  P. 
Tnttle,  for  appellee. 

THAYER,  J.  (after  stating  the  facts  as 
above).  The  complaint  alleges  that  on  May 
15,  1906,  tbe  plaintiffs  and  tbe  defendant 
mutually  agreed  that  the  plaintiffs  should 
sell  to  the  defendant,  and  that  tbe  defendant 
should  purchase  from  the  plaintiffs,  one  car 
load  of  lumber,  consisting  of  18,072  feet  of 
yellow  pine  flooring,  for  $38.50  per  1,000  feet, 
said  lumber  bebig  then  In  transit  and  to  be 
delivered  by  tbe  plaintiffs  to  the  defendant 
on  arrival,  and  that  on  tbe  15tta  of  August 
following,  on  tbe  arrival  of  tbe  lumber,  the 
plaintiffs  offered  to  deliver  tbe  same  to  tbe 
defoidanti  and  tbe  defendant  refused  to  ac-. 
cept  it  Aa  tbe  complaint  thus  alleges  an 
agreement  for  tbe  sale  of  personal  property 
for  upwards  of  $50  to  be  thereafter  deliver- 
ed, no  i>art  of  which  was  ever  accepted,  sucb 
agreement  was  within  tbe  statute  of  frauds, 
and  could  be  proved  only  by  a  memorandum 
thereof  In  writing  signed  by  the  defendant 
or  Its  agents.    Gen;  St  1902,  {  1090. 

For  such  memorandum  tbe  plaintiffs  relied 
upon  the  sales  slip.  Invoice,  and  letter  of  tbe 
defendant  wblcb  appear  In  tbe  statement  of 
tbe  case.  It  nowhere  In  either  of  these  docu- 
ments expressly  appears  that  tbe  lumber  was 
to  be  delivered  on  arrival  or  within  what 
time  it  was  to  be  delivered.  The  sales  slip 
Is  dated  May  15tb,  tbe  day  tbe  contract  was 
made.  The  Invoice  Is  dated  April  17th,  near- 
ly a  month  earlier.  In  the  sales  slip  appear 
the  words  "When  transit  car."  The  plain- 
tiff insists  that  these  words  express  tbe  date 
of  delivery,  and  that  such  date  Is  the  arrival 
of  tbe  lumber  in  Unlonville.  Unless  ttaey 
have  In  tbe  lumber  trade  a  technical  meaning 
different  from  their  ordinary  meaning,  it  Is 
clear  that  tbey  give  no  information  as  to  the 
time  when  the  lumber  should  be  delivered. 
But  the  plaintiffs  insisting  In  the  trial  below, 
as  tbey  Insist  here,  that  tbe  words  bad  such 
technical  meaning,  tbe  court  properly  recelv- 
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ed  parol  evidence  to  show  what  that  meanlug 
la.  Htitcli  T.  Doaglai,  48  Conn.  116,  128,  129, 
40  Am.  nep.  154;  St^rv.  Tyler,  77  Conn. 
104.  106,  68  Atl.  680.  Ftoffl  such  evidence 
the  court  found  that  sach  ealea  slips  are 
customarily  used  In  the  lumber  trade,  and 
that  it  is  the  custom  to  fill  In  the  blank  after 
the  printed  word  "when"  with  the  date  of 
Shipment;  but  that,  when  filled  as  this  was 
with  the  words  "transit  car,"  they  mean 
that  the  lumber  has  left  the  mill  and  is  in 
transit  The  words,  therefore,  do  not  fix 
the  date  of  delivery.  If  the  parties  to  the 
contract  did  not  agree  upon  the  date  of  de- 
livery, the  law  would  Imply  that  it  was  to 
be  within  a  reasonable  time.  Soper  v.  Tyler, 
73  Conn.  660,  661,  49  Atl.  18,  19.  But  this  is 
not  the  contract  alleged  in  the  complaint,  and 
the  memarandum  relied  upon  falls  to  prove 
the  special  contract  alleged  to  deliver  on  ar- 
rlvaL  The  court  correctly  ruled,  therefore, 
that  the  memorandum  is  not  sufficient  to 
prove  the  contract  alleged. 

If  the  memorandum  Is  construed  as  requir- 
ing the  delivery  to  be  within  a  reasonable 
time,  the  plaintiffs  claim  that  this  Is  not  "a 
question  of  primary  fact,"  but  a  conclusion 
which  Is,  In  such  cases,  a  question  of  law. 
Ordinarily  what  is  a  reasonable  time  under 
the  circumstances  of  a  given  case  Is  a  ques- 
tion of  fact  for  the  Jury.  When  the  circum- 
stances are  such  that  but  one  condnsion  Is 
reasonably  possible,  the  court  may  assume  or 
declare  to  the  Jury  the  conclusion  which  must 
inevitably  be  reached.  Loomls  v.  -Norman 
Printers'  Supply  Co.,  81  Conn.  343,  71  Atl. 
8E>8.  In  the  present  case  it  was  a  question 
of  fact  to  be  determined  under  the  evidence, 
and  was  so  treated  in  the  pleadings.  In  the 
case  of  Soper  v.  Tyler,  73  Conn.  660,  662,  49 
Atl.  18,  19.  it  is  said  that  "what  was  such 
reasonable  time  was  a  question  of  fact  for 
the  Jury."  In  that  case  the  question  being 
considered  was  whether  an  order  to  ship 
grain  was  given  within  a  reasot^able  time.  In 
the  present  case  the  first  defeuse  of  the  an- 
swer sets  up  In  substance  that  the  delivery 
was  not  tendered  within  a  reasonable  time, 
the  plaintiffs  Joined  issue  on  that  question 
of  fact,  and  the  court  has  found  the  Issues 
in  favor  of  the  defendant  There  Is  nothing 
In  the  case  as  it  comes  before  us  from  which 
we  can  see  that  the  court  adopted  auy  wrong 


conclusions  of  law  In  making  the  determlnB. 
tlon.  If,  therefore,  the  plaintiffs  proved  a 
contract  to  deliver  within  a  reasonable  time, 
they  failed  to  prove  performance  on  tlielr 
part 

One  of  the  conclusions  reached  by  the  court 
was  that  the  unexplained  failure  on  the  part 
of  the  railroad  to  transport  the  lumber 
promptly  did  not  excuse  the  plaintiffs'  fail- 
ure to  make  dellvei^  either  within  the  usual 
time  required  for  transportation  or  within  a 
reasonable  time.  Whether  it  would  excuse 
nondelivery  within  the  usual  time  of  trans- 
portation It  is  unnecessary  to  consider,  as 
that  Is  not  a  question  In  this  case.  Such  a 
delay  would  be  an  Important  circumstance 
to  be  considered  In  determining  whether  the 
delivery  was  made  wlthU  a  reasonable  time. 
Delays  of  that  character  will.  In  the  ordinary 
conrse  of  things,  occur  and  are  to  be  consid- 
ered In  determining  the  reasonableness  or  un- 
reasonableness of  a  party's  conduct  We 
must  assume  that  the  court  took  Into  con- 
sideration the  fact  of  the  railroad's  lack  of 
promptness  In  arriving  at  the  conclusion,  that 
the  lumber  was  not  tendered  to  the  defend- 
ant within  a  reasonable  time.  It  cannot  be 
said,  therefore,  tiiat  the  court  was  wrong  in 
the  conclusion  mentioned. 

Two  witnesses  called  by  the  defendant 
were  asked  to  relal;e  what  they  beard  of  a 
telephone  conversation  between  the  parties 
to  the  suit  at  the  time  the  contract  was 
made.  Their  answers  tended  to  show  an 
agreement  on  the  p^rt  of  the  plalntifCs  to  de- 
liver the  lumber  In  ten  days  or  two  weeks, 
and  was  admissible  in  support  of  the  allega- 
tions of  the  second  defense  upon  which  issues 
of  fact  were  Joined.  The  evidence  was  ob- 
jected to  as  tending  to  vary  the  terms  of  the 
written  memorandum.  The  objection  was 
overruled,  upon  what  ground  Is  not  stated. 
As  the  case  was  decided  upon  the  ground 
that  the  memorandum  did  not  support  the 
contract  alleged  In  the  complaint  and  that 
the  lumber  was  not  tendered  within  a  rea- 
sonable time,  and  was  not  decided  upon  the 
grounds  stated  In  the  second  defense,  the 
plaintiff  can  have  received  no  barm  from  the 
reception  of  the  evidence,  and  the  ruling  of 
the  court  in  admitting  it  affords  no  ground 
for  a  new  trial. 

There  is  no  error.  The  other  Judges  con- 
cur. 
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HAREUS  ▼.  HIBBARD  et  aL 

(Court  of  ChancWT  of  New  Jeiaey.     Dee.  14, 
1908.) 

1.  PABTinOIf  (I  111*)— PABTlTIOir  Dbobsb— 
MODinCATIOR— Saix— Pboceeds. 

Where  a  decree  for  the  sale  of  land  In  (Mir- 
tiUon  adjudged  that  a  deed  to  a  receiver  in  eup- 
plementary  proceedings,  which  deed  contained 
no  words  of  Inberitance  or  succession,  conveyed 
only  an  undivided  half  interest  in  a  life  estate 
instead  of  the  fee,  the  land  having  been  sold 
under  the  decree,  a  subsequent  order  modifying 
the  decree,  so  as  to  declare  that  the  receiver 
took  an  undivided  half  of  the  fee  subject  to  the 
inchoate  right  of  dower  of  the  grantor's  widow, 
constituted  in  effect  a  reformation  of  the  deed, 
so  as  to  entitle  the  receiver  to  a  share  of  the 
proceeds  of  sale  proportioned  to  a  fee  interest. 
Instead  of  merely  a  life  estate. 

[Ed.  Kote.— For  other  cases,  see  Partition, 
Gent.  Dig.  S  402;    Dec.  Dig.  |  111.*] 

2.  EXECDTION  (J  409*)— STTPPUanSHTABT  Pao- 
OESDINGS— PBOPEBTT  lit  FOBEION  JUBISDIC- 
TION. 

A  foreign  receiver  in  supplementary  pro- 
ceedings appointed  at  the  instance  of  the  credit- 
or was  entitled  to  possession  of  a  fund  arising 
from  a  sale  of  property  in.  New  Jersey,  a  part 
of  which  had  been  conveyed  to  the  receiver  un- 
der direction  of  the  court  by  which  he  was  ap- 
pointed, as  between  the  judgment  creditor  and 
his  attorney  claiming  a  lien  on  the  fund  for  fees 
and  the  receiver,  the  fund  to  be  administered 
under  the  direction  of  the  court  by  which  the 
receiver  was  appointed. 

[Ei.  Note.— For  other  cases,  see  Execution. 
Cent.  Dig.  {{  1173,  1175;    Dec.  Dig.  |  409.*] 

3.  Partition  ({  111*)— Sale  oi  Lahd— Pbo- 
csEDS—DiBTBiBCTiON— Attachment. 

A  judgment  debtor,  having  been  directed 
in  supplementary  proceedings  in  New  York  to 
convey  to  his  receiver  an  undivided  interest  in 
certain  real  estate  in  New  Jersey,  executed  a 
deed,  but  before  it  was  delivered  the  debtor's 
wife,  through  a  trustee,  instituted  a  suit  against 
him  in  New  Jersey  in  which  the  land  was  at- 
tached. Held,  that  though  the  trustee  in  such 
action  might  be  guilty  of  Inexcusable  laches  in 
proceeding  to  establiah  his  claim,  and  though  it 
had  been  held  unfounded  in  contempt  proceed- 
ings in  New  York,  the  proceeds  of  the  sale  of 
the  property  in  partition  could  not  be  distribut- 
ed without  the  presence  of  the  trustee  as  a 
party. 

[Ed.  Note. — ^For  other  cases,  see  Partition, 
Cent.  Dig.  §  402 ;   Dec.  Dig.  i  111.*] 

4.  Receivebs  (g  205*)— FoBEiQN  Receivebs— 
Bonds. 

Where  a  foreign  receiver  executed  a  bond 
of  $200  in  the  jurisdiction  of  his  appointment, 
and  thereafter  became  entitled  to  receive  a  sum 
approximating  $1,000  from  the  sale  of  property 
in  New  Jeiaey,  he  should  be  required  to  give  a 
new  bond  in  New  Jersey  for  at  least  $2,000. 

[Bid.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  i  409;  Dec  Dig.  S  206.*] 

Action  by  Charles  P.  Harris  against  Omrl 
P.  Hlbbard,  as  receiver,  and  others.  On 
application  for  the  payment  of  moneys  in 
court.  Application  for  present  distribution 
denied. 

Sanrael  D.  Oliphant,  Jr.,  for  petitioner 
Walter  I.  McCoy.  Samuel  C.  Kulp,  for  pe- 
titioner William  Johnston. 


WALKER,  V.  a  On  April  18,  1906,  WU- 
11am  Johnston,  of  Trentoa,  N.  J.,  filed  a  pe- 
tition in  this  cause,  in  which  he  averred  that 
on  October  31,  1899,  he  recovered  against 
William  S.  Harris  in  the  Supreme  Court  of 
the  state  of  New  York  a  judgment  for  $1,- 
533.91,  debt  and  costs,  and  caused  an  execu- 
tion to  be  issued  thereon,  and  that  afterwards 
the  defendant  Omrl  F.  Hlbbard  was,  by  the 
Supreme  Court  of  New  York,  appointed  re- 
ceiver In  supplementary  proceedings  in  aid 
of  the  execution  which  was  issued  on  that 
judgment;  that  on  October  25,  1900,  the  de- 
fendant William  S.  Harris  conveyed,  sub- 
ject to  the  inchoate  right  of  dower  of  his 
wffe,  the  defendant  Elizabeth  J.  Harris,  all 
bis  right,  title,  and  interest  in  and  to  a  cer- 
tain lot  of  land  and  premises  In  the  city  of 
Trenton ;  that  on  December  11,  1901,  Charles 
P.  Harris,  only  brother  of  William  S.  Harris, 
filed  a  bin  for  the  partition  of  the  same 
lands  and  premises  of  which  William  S.  Har- 
ris conveyed  his  interest  to  Mr.  Hlbbard  as 
receiver;  that  on  July  2,  1902,  Mr.  Hlbbard, 
as  receiver,  filed  a  petition  In  this  cause,  and 
thenceforward  participated  therein  for  the 
purpose  of  protecting  the  rights  of  the  peti- 
tioner, Mr.  Johnston,  in  the  premises  convey- 
ed; that  by  the  final  decree  In  this  cause  it 
was  adjudged  that  the  complainant,  Charles 
F.  Harris,  and  the  defendant  Omrl  F.  Hlb- 
bard, the  receiver,  were  each  seised  of,  in  and 
to  the  fee,  and  entitled  to,  the  undivided 
one-half  part  of  the  premises  above  mention- 
ed, and  that  the  undivided  one-half  part 
thereof  to  which  the  receiver  was  entitled 
was  subject  to.  the  inchoate  right  of  dower  of 
Elizabeth  J.  Harris,  wife  of  William  S.  Haiv 
ris ;  that  on  June  23,  1902,  the  premises  were 
sold  by  virtue  of  the  decree  of  this  court  and 
brought  the  sum  of  $2,150,  of  which  sum, 
after  deducting  costs  and  expenses,  one  half 
was  paid  to  Charles  F.  Harris  and  the  oth- 
er half  was  deposited  In  this  court,  where  It 
yet  remains,  waiting  the  final  order  of  this 
court;  that  the  order  requiring  the  sum  of 
$978.87,  being  one-half  of  the  net  proceeds  of 
such  sale,  to  be  deposited  in  this  court,  was 
made  upon  the  strength  of  the  representation 
that  before  the  sale  in  partition  the  right, 
title,  and  interest  of  the  defendant  William 
S.  Harris  was  on  October  24,  1900,  attached 
by  virtue  of  a  writ  of  attachment  out  of  the 
Supreme  Court  of  this  state  at  the  suit  of 
Eugene  M.  Coffleld,  trustee,  against  William 
S.  Harris;  that,  beyond  causing  the  Interest 
of  Mr.  Harris  In  the  premises  to  be  attach- 
ed, neither  Mr.  Ooflleld  as  trustee  nor  any 
other  person  for  him  or  on  his  behalf  in  any 
way  or  manner  prosecuted  the  attachment 
suit,  but,  on  the  contrary,  has  been  and  is  In 
such  laches  as  entirely  to  lose  his  Hen  under 
the  attachment ;  that  the  conveyance  by  Wil- 
liam S.  Harris  to  Omrl  F.  Hlbbard,  as  re- 
ceiver, was  for  the  benefit  of  the  petitioner 
William  Johnston  and  that  the  sum  so  de 
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posited  in  tills  court,  and  which  but  for  the 
attachment  would  have  been  tamed  over  to 
the  receiver  for  the  petitioner  to  be  credited 
as  a  payment  on  his  Judgment  and  execution 
against  William  S.  Harris,  is  Justly  the  peti- 
tioner's and  of  right  should  be  paid  over  to 
him ;  thaj.  Mr.  Hlbbard,  as  receiver,  has  neg- 
lected and  failed  to  make  any  effort  to  have 
the  sum  withdrawn  from  this  court  for  the 
petitioner's  benefit,  and  he  therefore  prays 
that  an  order  be  made  directing  the  dertc  to 
pay  to  him,  Mr.  Johnston,  the  sum  of  $978.87, 
with  its  accumulations,  or  such  other  order 
as  shall  seem  proper. 

Upon  the  filing  of  this  petition,  an  order 
was  made  upon  all  of  the  defendants,  being 
Omri  P.  Hlbbard,  receiver,  William  8.  Har- 
ris and  Elizabeth  J.  Harris,  his  wife,  to  show 
cause  why  the  prayer  of  the  petition  should 
not  be  granted.  In  the  meantime  Walter  I. 
McCoy,  Esq.,  an  attorney  and  counselor  at 
law  of  the  state  of  New  York,  residing  in 
this  state,  filed  a  petition  In  this  cause,  in 
which  he  avers  that  the  judgment,  execu- 
tion, supplemental  proceedings,  order  of  the 
Supreme  Court  of  New  York  appointing  Omrl 
P.  Hlbbard  receiver,  and  compelling  the  ex- 
ecution and  delivery  of  the  deed  by  William 
S.  Harris  to  him,  the  receiver,  were  all  pro- 
cured and  brought  about  by  the  petitioner  as 
a  practitioner  at  law  of  the  Supreme  Court 
of  New  York  at  the  expense  of  much  time 
and  labor;  that  Just  l)efore  the  delivery  of 
the  deed  referred  to  the  defendant  William 
S.  Harris,  or  those  acting  in  his  interest  and 
for  his  benefit  In  the  name  of  his  wife,  Eliza- 
beth J.  Harris,  acting  through  Mr.  Coffield, 
her  sister's  husband,  procured  out  of  the  Su- 
ppeme  Court  of  this  state  as  a  means  of  de- 
feating the  order  to  convey  the  writ  of  at- 
tachment referred  to  in  the  petition  of  Mr. 
Johnston,  under  which  writ  the  right,  title, 
and  Interest  of  William  8.  Harris  In  the  prop- 
erty referred  to  was  attached;  that  for  the 
purpose  of  procuring  the  Judgment  of  the  Su- 
preme Court  of  New  York  and  the  orders  and 
deed  made  thereunder,  and  to  compel  Mrs. 
Harris  to  discontinue  the  attachment  suit, 
brought  as  a  pretense  for  her  benefit,  but 
really  for  the  purpose  of  defeating  the  orders 
and  deed  mentioned,  the  petitioner,  Mr.  Mc- 
Coy, instituted,  carried  on,  and  brought  to  a 
successful  conclusion  proceedings  in  the  Su- 
preme Court  of  New  York  to  attach  Mrs. 
Harris  for  contempt  of  that  court;  that  the 
matter  was  referred  to  a  referee  of  that 
court  to  take  proofs  and  report  his  conclu- 
sions; that  it  became  necessary  to  take  a 
large  amount  of  testimony  before  the  referee 
to  controvert  and  disprove  the  testimony  of 
Mrs.  Harris  and  her  husband  and  others,  to 
the  effect  that  the  attachment  suit  was 
brought  by  her  without  knowledge  on  her 
part  of  the  Judgment  and  order  thereunder 
of  the  Supreme  Court  of  New  York ;  that  the 
fraud  thus  perpetrated  upon  the  order  of  the 
Supreme  Court  of  the  state  of  New  York 
was  one  so  cunningly  conceived  and  executed 


that  its  disclosure  was  a  matter  of  great  dif- 
ficulty to  the  petitioner,  and  Involve4  the 
expenditure  of  a  very  large  amount  of  study, 
time,  and  proofs,  and  the  raising  of  novel  and 
dlfilcult  Questions  of  law ;  that  the  report  of 
the  referee  upon  the  proofs  was  duly  con- 
firmed, and  the  Supreme  Court  of  New  York 
made  an  order  July  28,  1902,  holding  Mrs. 
Harris  guilty  of  contempt  of  its  order  of 
July  11,  1900,  and  fining  her  the  amount  of 
the  Judgment  and  various  costs  and  expenses 
of  the  contempt  proceedings,  amounting  In 
all  to  the  sum  of  $1,908.08,  and  further  order- 
ing that  she  be  committed  until  she  pay  the 
fine  or  until  she  pay  all  of  the  fine  except 
the  amount  of  the  Judgment  and  vacate  the 
attachment;  that  all  proceedings  taken  by 
the  petitioner  Mr.  McCoy  In  obtaining  and 
protecting  the  Judgment  and  the  orders  of  the 
Supreme  Court  of  New  York  and  the  deed  of 
Mr.  Harris  to  Mr.  Hlbbard,  receiver,  under 
which  Mr.  Johnston  now  claims  the  fund  in 
this  court,  were  taken  by  the  petitioner  as 
attorney  at  the  Instance  and  employment  of 
Mr.  Johnston  and  for  his  benefit;  that  the 
petitioner  has  received  from  Mr.  Johnston 
over  and  above  his  necessary  disbursements 
in  the  proceedings  the  sum  of  $30.32,  and  has 
received  no  other  fee  for  or  on  account  of 
bis  services,  and  he  prays  that  be  may  be 
made  a  party  to  this  cause  for  the  purpose 
of  his  application,  and  that  he  may  be  per- 
mitted on  the  hearing  of  the  petition  of  Mr. 
Johnston  to  make  proof  of  the  nature  and 
value  Of  his  services,  and  that  he  may  be 
decreed  to  have  a  lien  for  the  payment  of  bis 
services  in  procuring  the  fund  in  court  apon 
any  and  every  part  of  the  fund  that  may  be 
found  to  be  payable  to  Mr.  Johnston,  and 
that  an  order  may  be  made  that  sudi 
amount  be  paid  by  the  clerk  to  him  or  to  his 
solicitor.  Upon  the  filing  of  this  petition  an 
order  was  made  upon  William  Johnston  to 
show  cause  why  the  prayer  of  Mr.  McCoy's 
petition  should  not  be  granted,  and  both  pe- 
titions came  on  to  be  beard  together. 

The  petition  of  Mr.  Hlbbard,  filed  on  Jnly 
2,  1902,  avers  that  the  master  to  whom  the 
cause  was  referred  reported  that  he,  Mr. 
Hlbbard,  had  only  a  life  estate  In  the  premis- 
es sought  to  be  partitioned,  because  of  the 
omission  of  words  of  Inheritance  In  the  deed 
to  him,  and  the  use  In  the  conveyance  after 
the  petitioner's  name  of  the  words  "succes- 
sors and  assigns";  that  tinder  the  laws  of  the 
state  of  New  York  where  the  deed  was 
drawn,  executed,  and  delivered,  and  under 
the  well-settied  practice  of  attorneys  having 
to  do  therewith,  the  words  of  limitation  of 
the  estate,  which  are  properly  used  to  convey 
all  the  estate,  including  one  of  inheritance, 
of  a  Judgment  debtor  to  a  receiver  appointed 
in  proceedings  supplemental  to  execution,  are 
those  used  in  the  deed  to  the  petitioner ;  that 
the  order  of  the  Supreme  Court  of  New  York 
In  the  proceedings  supplemental  to  execution 
required  Mr.  Harris  to  convey  his  entire  es- 
tate in  the  premises  to  the  petitioner,  and 
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that  It  was  in  obedience  to  that  order  that 
the  deed  was  made;  that  to  the  best  of  the 
knowledge  and  belief  of  the  petitioner  both 
parties  to  the  deed  fully  Intended  that  it 
should  conyey,  and  fully  believed  that  it  did 
In  fact  convey,  to  the  petitioner  the  entire 
estate  of  Mr.  Harris  In  the  premises,  and  he 
prays  that  he  have  leave  to  show  that  under 
the  d^ed  as  It  stands  he  la  entitled  to  one- 
half  of  the  proceeds  of  sale  subject  to  the  in- 
choate right  of  dower  of  Mrs.  Harris,  and 
that,  if  nnder  the  deed  it  should  be  determin- 
ed that  he  is  not  so  entitled,  he  have  leave 
to  take  proper  proceedings  to  reform  the 
deed  so  as  to  carry  out  what  may  be  shown 
to  have  been  the  purpose  and  Intention  of  the 
parties  to  It,  and  for  further  or  other  relief. 
On  the  filing  of  this  petition,  an  order  was 
made  that  the  complainant  show  cause  on 
July  7,  1902,  why  the  relief  prayed  should 
not  be  granted. 

The  decree  for  sale,  which  was  filed  on 
May  22,  1902,  confirmed  the  master's  report, 
and  ascertained,  adjudged,  and  declared  that 
the  rights  and  interests/of  the  parties  to  this 
suit  in  the  premises  sought  to  be  partitioned 
were  as  follows:  The  complainant  was  seised 
in  fee  of  an  equal  undivided  one-half  part 
of  the  premises.  The  defendant  Omrl  F. 
Hlbbard,  receiver,  was  seised  of  a  life  estate 
in  an  equal  undivided  one-half  part  of  the 
premises,  subject  to  the  inchoate  right  of 
dower  of  the  defendant  Elizabeth  J.  Harris, 
wife  of  William  S.  Harris,  therein.  The  de- 
fendant William  S.  Harris  was  seised  of  an 
equal  undivided  one-half  part  of  the  premis- 
es, subject  to  the  life  estate  of  the  defendant 
Omrl  F.  Hlbbard,  receiver,  therein,  and  also 
subject  to  the  inchoate  right  of  dower  there- 
in of  his  wife,  and  the  defendant  Elizabeth 
J.  Harris  was  seised  of  an  Inchoate  right  of 
dower  In  an  equal  undivided  one-half  pnv 
of  the  premises.  On  July  9,  1902,  an  order 
was  made  that  the  defendant  William  S. 
Harris  show  cause  on  July  15,  1902,  why  the 
above-mentioned  decree  should  not  be  opened 
and  amended  so  that  the  right  and  Interest 
of  the  defendant  Omrl  F.  Hlbbard,  receiver, 
should  be  by  final  decree  ascertained,  ad- 
Judged,  and  declared  to  be  that  he  was  seised 
in  tee  simple  of  an  equal,  undivided  one-balf 
part  of  the  premises  subject  to  the  inchoate 
right  of  dower  of  the  defendant  Elizabeth  J. 
Harris,  the  wife  of  WUllam  S.  Harris.  This 
order  to  show  cause  and  also  the  one  last 
above  mentioned  It  would  seem  were  beard 
together  on  July  15,  1902,  aud  on  that  date 
an  order  was  filed  in  which  it  was  adjudged 
and  decreed  that  the  report  of  the  master 
stand  ratified  and  confirmed,  except  as  to 
the  rights  and  interests  of  the  defendants 
Omrl  F.  Hlbbard,  receiver,  and  William  S. 
Harris,  and  that  the  complainant,  Charles  F. 
Harris,  and  the  defendant  Omri  F.  Hibbard, 
receiver,  were  each  seised  of  an  undivided 
one-half  part  of  the  premises,  and  that  the 
undivided  one-half  to  which  Mr.  Hlbbard  was 
entitled  was  subject  to  the  inchoate  right 


of  dower  of  the  defendant  Elizabeth  3.  Har- 
ris therein,  and  the  decree  was  thereby  open- 
ed and  modified  to  the  extent  indicated,  and 
no  further.  The  order  amending  the  decree 
in  this  cause  operated,  in  effect,  to  reform  the 
deed  given  by  the  defendant  William  S.  Har- 
ris to  the  defendant  Omrl  F.  Hlbbard,  re- 
ceiver; the  actual  reformation  of  the  convey- 
ance being  entirely  unnecessary  because  the 
land  had  been  sold  by  virtue  of  the  decree 
and  a  good  title  made  to  the  purchaser,  the 
proceeds  of  sale  taking  the  place  of  the  land 
for  the  purpose  of  distribution,  and  in  mak- 
ing that  dlstribvitlon  the  question  of  the  char- 
acter of  the  title  of  Mr.  Harris,  as  it  stood  at 
the  time  of  the  sale,  was  only  incidentally, 
though  necessarily,  involved.  On  the  hearing 
before  me  counsel  for  Mr.  McCoy,  -  who,  in 
turn,  is  counsel  for  Mr.  Hlbbard,  pressed  for 
an  order  that  the  fund  be  turned  over  to  Mr. 
Hlbbard.  This  contention  in  my  opinion  is 
sound,  and  should  prevail.  Mr.  Johnston  can- 
not complain  of  it,  as  by  ills  own  sworn  pe- 
tition it  is  made  to  appear  that  Mr.  Hlbbard 
was  appointed  In  bis  behalf,  in  aid  of  his 
execution,  issued  upon  his  Judgment,  recover- 
ed against  Mr.  Harris  in  the  state  of  New 
York.  Mr.  McCoy,  as  I  understand  it,  does 
not  object  to  this  disposition  of  the  matter, 
as  he  is  the  attorney  of  both  Mr.  Johnston 
and  his  receiver,  Mr.  Hibbard;  his,  Mr.  Mc- 
Coy's petition  having  been  filed  as  a  precau- 
tionary measure  for  the  purpose  of  protecting 
himself,  and  having  this  court  adjudge  what 
be  is  reasonably  entitled  to  have  and  receive 
by  way  of  compensation  for  his  services  to 
Mr.  Johnston  in  the  New  York  Supreme 
Court,  and  to  have  it  awarded  to  him  by 
this  court  out  of  the  fund  in  case  It  be  or- 
dered to  be  distributed  directly  to  Mr.  John- 
ston without  the  Intervention  of  the  New 
York  receiver. 

The  view  I  take  of  this  matter  renders  It 
unnecessary  for  me  to  find  what  upon  the 
testimony  is  the  value  of  Mr.  McCoy's  serv- 
ices, or  how  much  Mr.  Johnston  paid  him 
on  account  of  services  and  expenses  in  the 
New  York  proceedings.  I  would  not  hesitate 
for  one  moment  to  make  this  ascertainment 
aud  adjudication  as  between  Mr.  McCoy  and 
Mr.  Johnston,  were  it  not  for  the  fact  that 
I  am  firmly  convinced  that  the  law  of  this 
state  recognizes  Mr.  Hibbard,  receiver,  as  the 
person  entitled  to  administer  the  fund  which 
is  in  this  court  in  this  cause;  and  that,  too, 
under  the  direction  of  the  court  that  appoint- 
ed him,  namely,  the  Supreme  Court  of  tlie 
state  of  New  York. 

In  Bidlack  v.  Mason,  28  N.  X  Eq.  230,  It 
was  held  that  on  principles  of  comity  the  aid 
of  this  court  will  be  extended  to  a  receiver 
of  a  foreign  corporation  seeking  to  obtain 
possession  of  property  of  the  corporation 
here,  as  against  the  officers  of  the  company, 
who  may  be  endeavoring  by  fraud  or  subter- 
fuge to  withhold  it  In  the  case  Just  cited 
a  suit  had  been  brought  in  the  Supreme  Court 
of  New  York  and  an  order  made  enjoiniug 
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tbe  company  and  appointing  a  receiver. 
Chancellor  Runyon  remarked,  at  page  233  of 
26  N.  J.  Bq.,  tbat  it  was  apparent  that  the 
defendants  Mason  and  Fleming  were  con- 
triving to  protect  Mason  In  the  possession  of 
the  property  of  the  company  as  against  the 
receiver  and  those  whom  he  represented, 
namely,  the  creditors  and  stockholders.  Mr. 
Johnston,  in  the  case  under  consideration,  is 
not  endeavoring  surreptitiously  to  possess 
himself  of  the  property  to  which  the  receiver 
la  entitled.  He  is  <^enly  demanding  the  fund 
as  his,  and  be  certainly  has  the  beneficial 
interest  tn  It;  bat  It  Is  the  property  of  the 
New  Tork  receiver  who  has  a  right  to  take 
it  into  his  possession  and  administer  it  under 
the  laws  of  the  state  of  New  York.  He  is 
bound  to  make  a  report  to  the  court  appoint- 
ing him  and  obtain  his  discharge  in  that 
court,  and  on  the  state  of  facts  here  present- 
ed it  would,  In  my  Judgment,  be  a  great  vio- 
lation of  Interstate  comity  and  of  the  respect 
due  from  one  court  to  another  for  this  court 
to  distribute  this  fund.  In  Frazler  v.  Bam- 
am,  19  N.  J.  Eq.  316,  97  Am.  Dec.  666,  it  was 
held  that  an  assignment  of  an  annuity,  though 
due  ft<om  parties  and  property  out  of  the 
jurisdiction  of  this  court,  made  by  the  person 
to  whom  it  belongs  to  a  receiver  here  under 
the  direction  of  the  court,  is  good,  and  would 
enable  the  receiver  to  collect  it  in  a  foreign 
state.  The  principle  thus  enunciated  is  en- 
tirely apposite  to  tlie  facts  of  tbe  case  at  bar. 
Chancellor  Runyon  in  that  case  remarked 
at  page  318  of  19  N.  J.  Eq.  (97  Am.  Dec.  666) 
that  an  assignment  of  a  chose  in  action  by 
the  person  to  whom  it  belongs,  even  °if  by 
compulsion  of  tbe  law  of  the  place  where 
made,  is  good  everywhere^  Therefore  it  fol- 
lows that  the  conveyance  made  by  William  S. 
Harris  to  Omri  F.  Hlbbard,  the  receiver  ap- 
pointed by  the  Supreme  Court  of  the  state  of 
New  Tork  by  the  compulsory  order  of  that 
court,  is  good  here,  and  by  comity  will  be  en- 
forced here.  In  Orient  Ins.  Co.  v.  Rudolph,  69 
N.  J.  Eq.  670, 61  AtL  28,  it  was  held  that,  where 
property  belonging  to  a  resident- of  New  Jer- 
sey Is  garnished  in  another  state  by  valid 
proceedings  taken  In  that  state,  the  title  of 
tbe  receiver  based  thereon  may  be  asserted 
in  this  state.  In  Falk  t.  Janes,  49  N.  J.  £q. 
484,  23  Atl.  818,  it  was  held  that  a  foreign 
receiver' will  not  be  refused  recognition  as  a 
suitor  in  our  courts,  even  if  a  claim  of  one 
of  our  own  citizens  be  injuriously  affected 
thereby,  if  tbe  receiver  prosecutes  solely  in 
behalf  of  a  party  who  is  also  a  citizen  of  this 
state.  Now  this  is  entirely  pertinent  Here 
tbe  foreign  repelver,  Mr.  Hlbbard,  is  prose- 
cuting solely  in  behalf  of  Mr.  Johnston,  a 
citizen  of  Trenton.  This  case  of  Falk  v.  Janes 
was  reversed  in  Janes  t.  Falk,  50  N.  J.  Eq. 
468,  26  Atl.  138,  35  Am.  St.  Rep.  783,  but  not 
upon  tbe  point  just  exploited,  and  therefore 
tbe  law  on  this  qnestlon  is  that  stated  by  Vice 
Chancellor  Emery  in  the  case  in  this  court. 
Having  reached  tbe  conclusion  that  Mr. 
Hlbbard,  as  receiver,  is  entitled  to  tiie  money 


in  court,  namely,  the  proceeds  of  tbe  sale  of 
tbe  undivided  interest  in  the  land  which  was 
conveyed  to  liim  by  Mr.  Harris,  the  Judgment 
debtor,  I  am  confronted  with  the  practical 
difficulty  that  an  attachment,  in  form  at 
least,  appears  to  be  a  lien  upon  the  fund,  be- 
cause of  tbe  levy  of  the  writ  upon  the  in- 
terest of  tbe  defendant  WUliam  S.  Harris 
in  the  land  the  day  before  he  conveyed  it 
to  the  receiver,  Mr.  Hlbbard,  and  the  attacb- 
ing  creditor  is  not  before  tbe  court  Tbe  or- 
der of  the  New  Tork  Supreme  Court  reqair* 
ing  Mr.  Harris  to  convey  Is  in  evidence  be- 
fore me,  and  it  contains  a  provision  forbid- 
ding Mr.  Harris,  his  agents,  servants,  and  at- 
torneys, and  all  others,  from  making  or  suf- 
fering any  transfer  or  other  disposition  of, 
or  Interference  with,  tbe  property  of  the 
Judgment  debtor,  except  in  obedience  to  the 
order  until  further  direction.  It  is  under  this 
clause  doubtless  that  the  proceedings  for  con- 
tempt were  taken  against  Mrs.  Harris  for 
ber  alleged  fraudulent  conduct  in  causing  the 
attachment  to  be  issued  by  Mr.  Coffield,  as 
ber  trustee,  against  the  premises  in  question, 
to  defeat,  as  it  is  said,  the  claim  of  the  com- 
plainant and  In  which  contempt  proceedings 
she  was  condemned. 

The  interest,  if  any>  which  Mr.  Coffield,  as 
trustee  for  Mrs.  Harris,  bos  in  the  proceeds 
of  tbe  sale,  by  virtue  of  his  attachment  haa 
not  been  settled.  Mr.  Coffield  is  not  a  party 
to  this  cause  at  all,  and  any  rights  which  he 
may  have  would  not  be  atCected  by  any  order 
or  decree  made  on  the  petitions  which  I  have 
been  considering.  His  laches  may  be  entirely 
Inexcusable,  and,  aside  from  laches,  the  claim 
on  which  the  attachment  was  Issued  may  be 
entirely  unfounded ;  but  surely  I  cannot  sum- 
marily and  in  collateral  proceedings  adjudge 
his  claim  to  be  invalid,  and  that  is  what,  in 
effect,  I  would  have  to  do  if  I  made  an  order 
distributing  the  funds  in  court  without  Mr. 
Coffield  being  a  party.  Furthermore,  it 
should  be  stated  that  the  evidence  before  me 
shows  that  Mr.  Hlbbard  gave  a  bond  In  tbe 
sum  of  $200  only  in  New  Tork  when  appoint- 
ed receiver  by  tbe  Supreme  Court  of  that 
state.  The  security  was  doubtless  sufficient 
at  tbe  time  the  bond  was  given ;  but  as  it 
now  appears  that  he  is  entitled  to  receive  a 
sum  approximating  $1,000,  be  should  be  re- 
quired to  enter  into  bond  in  at  least  tbe  sum 
of  $2,000  In  this  state  before  receiving  tbe 
money,  assuming  that  it  will  ultimately  go 
to  him. 

The  situation  with  reference  to  the  plead- 
ings and  the  parties  being  as  above  set  forth, 
tbe  matter  is  not  in  a  posture' in  which  an 
order  distributing  tbe  fund  in  court  can  prop- 
erly be  made  at  this  time.  Unless  Mr.  Hlb- 
bard shall  within  30  days  after  the  filing  of 
these  conclusions  apply  by  appropriate  plead- 
ing in  this  cause  or  by  original  bill,  as  he 
may  be  advised,  for  the  relief  to  which  I  Iiave 
Indicated  he  is  oititled,  I  will  entertain  • 
renewal  of  the  applications  of  Mr.  Johnston 
and  Mr.  McCoy  for  an  order  distrlbutbis  the 
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fund.  WUIe  I  bold  that,  on  the  record  before 
me  and  the  argnments  made,  the  fnnd  ahould 
go  to  the  receiver,  the  question  mast  not,  as 
U  cannot  l^ally,  be  considered  settled  against 
any  one  not  before  the  court  and  consequently 
nnheard.  As  to  snch  a  party  the  question  Is 
an  open  one.  And  It  may  be,  too,  that  tiie 
attachment  wlU  have  to  be  vacated  In  the 
court  oat  of  which  it  issued.  These  sugges- 
tions are  for  the  consideration  of  coonseL 


(IB  N.  X  B.  171) 

GALLAGHER  ▼.  TRUE  AMERICAN 
PUB.,  CO. 

(Court  of  Chancery  of  New  Jersey.    Jaal  2, 
1909.) 

L,  Tnix  (S  11*]h-Fbactioh8  or  a  Dat. 

The  law  will  take  account  of  the  fraction 
of  a  day  when  justice  so  requires. 

[ESd.  Note.— For  other  cases,  see  Time,  Cent 
Dig.  {  53 ;   Dec.  Dig.  f  11.*] 

2.  JuDSHXNT  (S  772*)— Lien— Peiobitt. 

If,  on  a  day  when  this  court  adjudicates 
that  a  corporation  is  insolvent  and  appoints  a 
receiver  thereof  in  whom  title  to  the  company's 
real  and  personal  property  thereupon  vests,  a 
judgment  is  recovered  and  entered  against  the 
corporation  at  an  earlier  hour,  the  judgment  is 
to  be  paid  out  of  the  proceeds  of  the  sale  of 
the  company's  land  as  a  preferred  claim,  be- 
cause the  judgment  was  a  lien  npon  the  land 
at  the  time  of  the  appointment  of  the  receiver. 
Doane  v.  MilviUe  Mutual  Ins.  Co.,  43  N.  J. 
Bq.  S22,  11  Atl.  739,  distinguished. 

[Eid.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  1329,  1331 ;    Dec.  Dig.  {  772.*] 

(Syllabus  by  the  Court.) 

Bill  by  Charles  H.  Gallagher  against  the 
True  American  FabHshlng  Company.  From 
a  decision  of  the  receiver  of  defendant  cor- 
poration refusing  a  preference  of  a  claim,  the 
Trenton  Trust  &  Safe  Deposit  Company  ap- 
peals.   Reversed. 

Charles  E.  Gummere,  for  appellant.,  James 
Ic  Malcolm  G.  Buchanan,  for  receiver. 

WALKER,  y.  C  On  April  28,  1908,  at  10 
minutes  after  4  o'clock  in  the  afternoon,  a 
Judgment  was  recovered  in  the  Supreme 
Court  of  this  state  against  the  defendant 
company,  impleaded  with  others.  The  suit 
was  on  a  promissory  note  of  which  the  de- 
fendant company  was  the  maker,  and  conse- 
quently the  par^  primarily  llabla  The  oth- 
er defendants  were  indorsers.  At  8  o'clock 
In  the  evening  of  the  same  day  the  bill  of 
complaint  In  this  cause  was  presented  to  this 
court,  and  an  order  was  thereupon  made  ap- 
pointing Edward  L.  Katzenbach,  Esq.,  receiv- 
er of  the  defendant  company.  The  bill  and 
order  were,  according  to  the  practice,  marked 
filed  as  of  April  28,  1908,  the  date  of  their 
presentation  and  consideration,  and  were 
actually  Sled  in  the  clerk's  office  the  next 
day.  Mr.  Katzenbach  qualified  as  receiver  on 
the  29th,  the  day  the  papers  were  lodged  in 
the  clerk's  office.  A  claim  by  the  plaintiff  as 
a  preferred  creditor  against  the  defendant 


corporation  In  respect  to  the  lands  of  the  de- 
fendant was  duly  made  and  presented  to  the 
receiver,  who  disallowed  it  as  a  preferenoa 
Hence  this  appeal. 

The  solution  of  the  question  here  presented 
depends  upon  whether  the  law  will  take  ac- 
count of  the  fraction  of  a  day.  Our  act  con- 
cerning judgments  (1  Gen.  St.  1895,  p.  1841, 
§  2)  provides  that  a  judgment  shall  bind 
lands  from  the  time  of  the  actual  entry 
thereof  on  the  records  of  the  court.  Section 
68  of  our  present  corporation  act  (Revision 
1896  [P.  L.  ppb  2n,  299J)  provides  that,  upon 
the  appointment  of  a  receiver,  the  property 
of  an  insolvent  corporation  forthwith  vests  in 
him;  and  therefore  the  property  of  the  de- 
fendant company  vested  in  the  receiver  on 
the  day  the  appellant's  Judgment  was  recov- 
ered. Qualification  by  giving  bond  and  tak- 
ing the  statutory  oath  Is  only  necessary  to 
enable  the  receiver  to  act  It  is  not  a  pre- 
requisite to  the  vesting  of  title  in  him.  Fur- 
ther, the  corporation  act  In  section  86  (P.  L. 
1896,  pp.  277,  804)  provides  that,  upon  distri- 
bution by  the  receiver.  Judgment  creditors 
shall  be  preferred  when  the  Judgment  has 
not  been  by  confession  for  the  purpose  of 
pr^erence. 

In  Doane  v.  Milvllie  Mutual  Ins.  Co.,  43  N. 
J.  Eq.  622,  11  AQ.  739,  it  was  held  In  this 
court  that  a  bona  fide  Judgment  creditor  is 
entitled  to  preference  in  payment  of  general 
creditors  of  an  Insolvent  corporation,  bat 
that  such  preference  does  not  include  a  Judg- 
ment obtained  against  the  company  on  the 
day  when  the  court  took  control  thereof  by 
Issuing  an  order  restraining  the  company 
from  transacting  business.  This  proceeded 
npon -the  principle  that  the  law  knows  no 
parts  of  days.  This  case  was  reviewed  In  the 
C!oart  ot  Errors  and  Appeals  and  reversed, 
but  not  apon  the  question  to  which  reference 
has  just  been  made.  In  this  case  (Doane  t. 
MUville  Mutual  Ins.  Co.,  45  N.  J.  Eq.  274,  282, 
17  Atl.  62^  the  Ck>urt  of  Errors  and  Appeals 
remarked  that  It  was  in  accord  with  prevar 
lent  Judicial  views  to  hold  that  judgment 
creditors  should  be  preferred  so  far  as  they 
had  acquired  liens,  and  if  real  estate  had  be- 
come subject  to  Judgment,  or  if  personal 
property  bad  been  bound  by  delivery  of  an 
execution  to  the  sherlfT,  the  rights  thus  cre- 
ated should  not  be  disturbed.  This  observa- 
tion appears  to  modify  what  was  held  by 
this  court  In  the  same  case  regarding  the 
lien  of  Judgment  creditors  whose  Judgments 
are  recovered  on  the  same  day  a  bill  in  in- 
solvency is  filed  against  a  corporation,  and 
the  court  takes  control  of  it  by  the  issuance 
of  a  restraining  order,  but  does  not,  as  I  un- 
derstand it,  modify  the  views  of  this  court 
in  that  case  on  the  facts  of  that  case  which 
were  before  the  court,  for  in  that  case  there 
does  not  appear  to  have  been  any  proof  as 
to  the  time  in  which  the  Judgment  was  Alter- 
ed with  reference  to  the  time  when  the  order 
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to  show  cause  and  restraining  order  was 
made.  Had  these  facts  been  made  to  appear, 
the  decision  of  the  court  of  chancery  in  that 
case  might  have  been  otherwise  than  it  was ; 
and,  in  the  absence  of  such  proof,  the  deci- 
sion to  my  mind  is  unassailable.  Certainly 
the  court  cannot  take  cognizance  of  a  frac 
tlon  of  a  day  unless  the  particular  time  is 
brought  to  its  attention.  Regarding,  then, 
the  case  of  Doane  v.  Milrille  Mutual  Ins.  Ck>. 
In  this  court  to  have  been  decided  with  ref- 
erence to  the  particular  facts  of  that  case, 
and  having  regard  to  the  observation  of  the 
Court  of  Errors  and  Appeals  in  the  same 
case,  effect  can  be  given  to  the  ruling  In  the 
latter  court  without  holding  that  It  overrules 
the  decision  of  this  court.  After  all,  the  rule 
that  the  law  does  not  take  account  of  the 
fraction  of  a  day  is,  like  almost  every  other 
rule,  subject  to  exceptions,  and  one  exception 
Is  that  which  is  recognized  In  the  contest  l>e- 
tween  Judgment  creditors  as  to  who  has  the 
prior  lien  by  virtue  of  a  levy  made  on  the 
same  day  with  another  or  with  other  levies. 
Now,  as  It  is  incumbent  upon  courts  to  decide 
who  Is  first  in  point  of  time  with  reference 
to  the  delivery  of  a  writ  to  a  sheriff  or  other 
officer,  and  of  the  priority  of  a  levy  upon 
property  as  between  several  executions.  It 
would  be  quite  an  anomaly,  if  not  absurd,  for 
this  court  to  refuse  to  take  account  of  time 
as  between  a  Judgment  creditor  and  a  re- 
ceiver each  claiming  priority  of  right  In  the 
real  estate  of  an  Insolvent  corporation, — the 
Judgment  creditor  by  reason  of  the  entry  of 
a  Judgment,  which,  by  the  terms  of  the  stat- 
ute, l8  a  lien  upon  the  land  of  the  defend- 
ant upon  its  entry,  and  the  receiver  In  be- 
half of  unsecured  creditors  asserting  that 
the  Judgment  merely  ascertains  the  amount 
of  the  debt  due  to  the  creditor,  and  that  no 
lien  thereunder  exists  upon  the  land  In  his 
possession  and  to  which  be  holds  title  by 
virtue  of  the  statute  and  order  of  his  ap- 
pointment 

.  The  law  does  take  account  of  parts  of 
days  In  cases  where  it  Is  essential  so  to  do 
In  order  that  Justice  may  be  done.  Johnson 
T.  Pennington,  15  N.  J.  Law,  188.  And  the 
exact  time  of  the  entry  of  a  Judgment  may 
be  proved  as  matter  dehors  the  record.  Hunt 
▼.  Swayze,  55  N.  J.  Law,  33,  25  AU.  850.  The 
doctrine  that  the  law  will  not  take  cogni- 
zance of  the  fractions  of  a  day  is  a  legal  fic- 
tion, and  It  will  not  be  permitted  to  work 
Injustice.  Clark  v.  Bradlaugh,  L.  R.  7  Q.  B. 
Div.  151,  per  Denman,  J.,  at  page  163,  and 
per  Williams,  J.,  at  page  154,  affirmed  on 
appeal  S.  C.  8  Q.  B.  Div.  63. 

In  Hoppock's  Elx'rs  v.  Ramsey,  28  N.  J. 
fiiq.  413,  it  was  held  that  where  a  convey- 
ance of  land  was  made  on  the  same  day  that 
a  Judgment  was  recovered  against  the  gran- 
tor, and  there  was  no  allegation  or  proof  to 
show  which  preceded  the  other  in  point  of 
time,  the  master's  report  that  the  Judgment 


was  entitled  to  priority  should  be  sent  back 
for  further  proofs.  This  is  a  decision  to  the 
effect  that,  as  between  a  Judgment  and  a  con- 
veyance made  on  the  same  day,  it  is  proper 
and  lawful  to  show  which  preceded  the  oth- 
er In  point  of  time.  And  that  is  practically 
the  question  which  is  before  me  on  this  ap- 
peal. The  petitioner  is  a  Judgment  creditor, 
whose  Judgment  was  entered  against  the  de- 
fendant at  10  minutes  past  4  o'clock  on  a 
certain  day,  and  the  receiver  occupies  the 
position  of  a  grantee,  upon  whom  title  de- 
volved, not  by  a  deed  It  Is  true,  but  by  act 
of  the  law  operating  through  the  order  of 
his  appointment,  made  at  8  o'clock  in  the 
evening  of  the  same  day.  The  fact  la  that 
the  appellant's  Judgment  was  entered  3  hours 
and  50  minutes  (practically  4  hours)  before 
the  appointment  of  the  receiver,  and  the  con- 
sequent divesting  of  title  to  its  lands  out  of 
the  defendant  and  into  the  receiver  by  virtue 
of  the  order  of  his  appointment  To  hold 
that  the  appellant's  Judgment  was  not  a  Hen 
upon  the  lands  of  the  defendant  at  the  time 
of  the  appointment  of  the  receiver  would  be 
to  refuse  to  give  effect  to  two  statutes,  name- 
ly, that  which  makes  a  Judgment  a  lien  upon 
lands  from  the  time  of  its  entry  and  that 
which  provides  that  bona  fide  Judgment  cred- 
itors shall  be  paid  by  way  of  preference  out 
of  the  assets  of  an  Insolvent  corporation. 

These  views  lead  to  a  reversal  of  the  de- 
cision of  the  receiver.  I  will  advise  an  or- 
der that  the  appellant's  Judgment  be  paid  by 
way  of  preference  out  of  the  proceeds  of  the 
sale  of  the  defendant  corporation's  real  estate 
in  the  hands  of  the  receiver. 


HXMAN  et  al.  v.  TASH. 

(Court  of  Oiancery  of  New  Jersey.     Ang.  1, 
1908.) 

1.  Df.edb   (S   175*)— Buildiko   Bxstbiciiohs 
—Estoppel. 

Where  adjoining  lots  are  held  under  build- 
ing restrictions,  one  landowner  cannot  com- 
plain of  building  operations  of  bis  neighbor 
where  be  has  conducted  operations  of  the  same 
character. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  g  175.*] 

2.  Deeds  ({  176*)  —  Building  Restbictions 
— Enforcement^— Immatehial  Violation. 

A  landowner  cannot  complain  of  a  neigh- 
bor's violation  of  a  building  restriction,  where 
the  violation  is  immaterial  and  does  not  pre- 
vent execution  of  any  general  building  plan. 

[EM.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  t  546;  Dec.  Dig.  i  1T6.*] 

3.  Deeds  (I  171*)— Buildino  Rebtbictiows— 

ISFFECT^^'DwELLINaS." 

A  clause  in  a  deed  restricting  the  location 
of  "dwellings"  applies  to  business  buildings  and 
other  structures,  where  the  neighborhood  is  a 
residential  section  and  it  appears  that  the  orig- 
inal owners  never  contemplated  the  erection  of 
business  buildings  on  the  street 

TEd.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  g  538;    Dec.  Dig.  {  171.*    " 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2285-2295;    vol.  8,  p.  764&] 
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4.  Deeds  (i  170*)— BuiUKiTa  RESTUcnom— 

CONBTBUCTIOK. 

A  building  restriction  must  be  construed 
■o  as  to  make  the  parties'  intention  effective. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dea 
Dfg.  {  170.*] 

5.  Deeds  (S  173*)— Buildiko  RBSTBiomms— 

BrrEOl^-OXDEK   or   PiniCILA.8E. 

Complainants'  right  '  to  enpoin  defendant 
from  violatini;  a  building  restriction  depends  up- 
on the  relative  dates  of  their  titles,  where  the 
common  grantors  did  not  imt>ose  any  restriction 
upon  themselves,  the  scheme  was  not  made  pub- 
lic, and  it  does  not  appear  that  each  pnrchaaer 
was  made  aware  that  every  other  purchaser  was 
to  be  snbject  to  and  have  the  benefit  of  the 
plan;  and,  one  of  the  complainants  having  ac- 
qnired  title  the  same  day  defendant's  immediate 
grantor  acquired  his  subject  to  the  restriction, 
neither  be  nor  defendant,  as  between  themselves, 
ia  a  prior  or  sabeequ^nt  grantee,  but  the  re- 
maining complainants  having  acquired  title  sub- 
8e<]^nent  to  tnat  time,  they  can  enforce  the-  re- 
striction. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Oent 
Die.  I  543;   Dec.  Dig.  I  173.*] 

6.  iRJTTNCnOH    (f    02*)  —  BlTILDINO    ReBTBIO- 

TI0N8— ENrOBCEUBRT. 

Property  owners  having  acted  promptly  to 
enforce  a  building  restriction  airafnst  defend- 
ant, and  he  havinx  progressed  with  the  bnild- 
ing  In  violation  of  tne  restriction  and  in  face 
of  warning,  injunction  lies  to  secure  removal  of 
the  building. 

[Ed.  Note.— For  other  cases,  see  InjnnctiMi, 
Oent.  Dig.  {{  124-127;    Dec.  Dig.  §  02.*] 

BUI  by  Susie  Hyman  and  others  against 
Albert  T.°  Tasb.  Decree  for  complainants, 
excepting  complainant  Vann. 

George  O.  Vanderbilt  and  Adrain  S.  Ap- 
pleget,  for  complainants.  Fergus  A.  Den- 
nis, for  defendant 

WALKER,  V.  O.  The  complainants  and 
the  defendant  are  owners  of  lota  fronting 
on  the  easterly  side  of  Wltherspoon  street 
In  Princeton.  The  properties  of  all  of  the 
parties  were  part  and  parcel  of  a  larger  tract 
of  land  of  which  John  Murphy,  late  of  the 
borough  of  Princeton,  died  seised  Intestate, 
and  which  was  afterwards  sold  off  in  build- 
ing lots  by  his  heirs  at  law.    On  December 

7.  1894,  Robert  S.  Murphy,  attorney  in  fact 
for  the  heirs  of  John  Murphy,  deceased,  sold 
and  conveyed  to  William  W.  Nl.xon  a  portion 
of  the  lands,  and  he  Nixon,  on  October  23, 
1901,  sold  and  conveyed  the  same  premises 
to  the  defendant,  Albert  T.  Tash.  In  the 
deed  from  Murphy  to  Nixon  Is  the  follow- 
ing restriction:  "Second.  That  no  dwelling 
shall  be  erected  npon  this  lot  except  those 
facing  npoQ  said  Wltherspoon  street,  and  the 
front  line  of  said  dwelling  house  shall  not 
be  less  than  fifteen  feet  from  said  street, 
and  said  dwelling  bonse  shall  be  erected 
in  the  center  of  snld  lot  hereby  conveyed,  and 
equal  distant  from  the  side  line  fences  of  the 
lot."  The  same  Identical  restriction  is  con- 
tained In  the  deed  from  Nixon  to  Tash.  The 
same  identical  restriction  is  to  be  found  In 
the  deeds  of  the  complainants.  The  scheme 
of  the  original  owners,  the  Murphy  heirs. 


undoubtedly  was  to  make  the  tract  of  land 
abutting  on  Wltherspoon  street  owned  by 
them  a  residential  section,  but  the  testimony 
does  not  show  that  the  grantees  of  the  Mur- 
phys  assented  to  the  scheme  or  even  knew 
of  It  The  defendant  Tash,  In  disregard  of 
the  restriction  In  bis  deed,  and  shortly  be- 
fore the  ailng  of  the  bill  and  while  occupying 
a  dwelling  house  erected  on  his  lot  In  prac- 
tical conformity  with  the  restrictions  In  his 
deed  (the  side  lines  being  somewhat  at  vari- 
ance with  the  restriction),  commenced  the 
erection  of  a  frame  building  Immediately  ad- 
joining the  side  line  of  his  dwelling  house 
on  the  southwest,  and  extending  laterally 
from  the  dwelling  to  the  line  of  the  Hymans 
and  out  to  the  end,  binding  upon  the  easterly 
line  of  Wltherspoon  street  This  building, 
at  the  time  the  Injunction  Issued,  was  In- 
dosed.  It  Is  one  story  high,  and  shuts  off  the 
view  np  and  down  Wltherspoon  street  from 
the  front  porches  and  the  windows  In  the 
first  story,  and  to  some  extent  necessarily, 
the  second  story,  of  the  houses  of  th&  com- 
plainants. 

The  defendant  In  his  answer  admits  the 
erection  of  the  bnilding  in  question,  and 
seeks  to  Justify  It  nnder  a  claim  of  right 
He  says  that  the  erection  of  the  building 
is  for  store  purposes  only,  and  forms  no  part 
of  his  dwelling  house  and  is  entirely  de- 
tached therefrom,  and  that  he  has  therefore 
not  done  anything  In  contravention  or  breach 
of  what  be  calls  the  "special  covenants  and 
stipulations  in  the  conveyances  under  which 
he  claims  title."  He  also  claims  that  the 
complainants  have  not  built  in  strict  con- 
formity with  the  restrictions  in  their  deeds, 
and  inststs  that  they  have  not  built  In  the 
center  of  their  lots.  Neither  has  he  done  so. 
None  of  the  lots  run  at  right  angles  to  Wlth- 
erspoon street'  but  are  deflected  at  some 
angle.  The  fronts  of  the  buildings  are  paral- 
lel, or  nearly  so,  with  the  street  hence  the 
side  lines  of  the  buildings  are  not  parallel 
with  the  side  lines  of  the  lots.  It  does  not 
lie  In  the  mouth  of  the  defendant  to  criticise 
the  complainants  In  respect  of  this  feature  of 
their  building  operations,  for  they  are  all 
practically  alike.  And,  whether  so  or  not, 
the  defendant  cannot  successfully  contend 
against  the  complainants  In  this  regard  If 
the  violations  of  the  restrictions  be  Imma- 
terial, and  such  as  do  not  prevent  the  general 
plan  relating  to  the  street  from  being  car- 
ried out  assuming  that  there  be  a  general 
plan.  Morrow  v.  Hasselman,  69  N.  3.  Bq. 
612,  616,  61  AtL  869. 

A  question  raised  in  limine  is  whether 
the  restriction  Is  not  directed  solely  against 
dwellings,  in  which  case  the  building  of 
stores  and  erection  of  buildings  other  than 
dwellings  would  nbt  be  prohibited.  This 
question.  In  my  Judgment  is  easy  of  solution. 
The  neighborhood  is  a  residential  section, 
and  undoubtedly  the  heirs  of  the  Murphy 


•ror  otbar  eases  sa*  same  topic  and  section  NUMBER  la  Dec  *  Am.  Digs.  1107  to  data,  *  Reporter  Indues 


Digitized  by 


Google 


744 


71  ATIiANTIO  BEPOBTBB. 


CN.X 


estate  never  contemplated  tbe  erection  of 
buslneea  buildings  on  Wltherspoon  street 
The  photograpbs  offered  In  evidence  sbow 
that  that  Idea  has  been  acted  upon  by  tbe 
building  of  cottages  by  the  parties  to  this 
salt,  complainants  and  defendant,  and  by 
others  owning  property  on  the  tract  To 
prohibit  the  building  of  a  dwelling  within 
15  feet  of  the  street  and  to  permit  a  store 
or  other  building  to  be  run  out  to  the  street 
seems  at  a  glance  to  be  destructive  of  the 
Idea  that  was  originally  entertained  In  im- 
Iioslng  the  restriction,  which  Idea  has  been 
fully  carried  out  by  all  of  tt^e  owners  of 
lots. 

In  Kirkpatrlclc  ▼.  Pesblne,  24  N.  J.  Eq. 
206,  Chancellor  Runyon,  In  restraining  the 
violation  of  a  building  restriction,  remark- 
ed, at  page  216  of  24  N.  J.  Eq.,  that  In  Child 
V.  Douglas,  1  Kay,  660,  It  was  held  that  build- 
ing a  wall  or  fence  across  a  strip  on  which 
tbe  defendant  was  bound  by  covenant  not  to 
erect  a  building  would  be  a  violation  of  the 
covenant  Now,  if  the  putting  up  of  a  wall 
in  lieu  of  a  building  Is  violative  of  tbe  spirit 
of  a  covenant  against  erecting  a  building, 
then  surely  the  erection  of  a  store  where  a 
dwelling  could  not  be  erected  is  a  violation 
of  a  restriction  In  a  deed  forbidding  the  plac- 
ing of  a  dwelling  within  15  feet  of  a  street 
line. 

The  restriction  must  of  course  be  constru- 
ed so  as  to  effect  the  intention  of  tbe  par- 
ties. See,  also,  Ogontz  L.  &  I.  Co.  v.  John- 
son, 168  Pa.  178,  31  Atl.  1008. 

The  leading  case  In  this  state  on  tbe  sub- 
ject of  building  restrictions  of  the  charac- 
ter of  those  under  consideration  is,  I  take  it, 
De  Gray  v.  Monmouth  Beach  Co.,  50  N.  J. 
Eq.  829.  24  Atl.  388,  affirmed  on  tbe  opinion 
of  Vice  Chancellor  Green.  See  Atlantic  City 
V.  New  Auditorium  Pier  Co.,  67  N.  J.  Eq. 
610,  619,  59  Aa  158. 

In  De  Gray  v.  Monmouth  Beach  Co.  it  was 
held:  "Where  there  is  a  general  scheme  or 
plan,  adopted  and  made  public  by  the  owner 
of  a  tract,  for  the  development  and  Improve- 
ment of  the  property,  by  which  It  Is  divid- 
ed into  streets,  avenues,  and  lots,  and  con- 
templating a  restriction  as  to  the  uses  to 
which  buildings  or  lots  may  be  put,  to  be 
secured  by  a  covenant  embodying  the  re- 
striction, to  be  inserted  In  each  deed  to  a 
purchaser;  and  It  appears,  by  writings  or  by 
the  circumstances,  that  such  covenants  are 
Intended  for  the  benefit  of  all  the  lands,  and 
that  each  purchaser  is  to  be  subject  to  and 
to  have  the  benefit  thereof;  and  the  cove- 
nants are  actually  Inserted  in  all  deeds  for 
lots  sold  in  pursuance  of  the  plan— one  pur- 
chaser and  bis  assigns  may  enforce  tbe  cove- 
nant against  any  other'  purchaser  and  his 
assigns,  If  he  has  bought  with  knowledge  of 
the  scheme,  and  the  covenant  bas  been  part 
of  the  subject-matter  of  bis  purchase." 

And  In  Leaver  v.  Gorman  (N.  J.  Ch.)  67 
Atl.  Ill,  it  was  held:  "Equity  will  restrain 
the  violation  of  a  covenant  entered  into  by 


a  grantee,  restrictlTe  of  tbe  use  of  lands 
conveyed,  not  only  against  tbe  grantee  cove- 
nantor, but  also  against  all  subsequent  pur- 
chasers with  notice  of  the  covenant,  whether 
It  run  with  the  land  or  not;  but  if  the  orig- 
inal grantor  does  not  bind  bimself,  then  his 
grantee,  having  no  right  of  action  against 
him,  cannot  pursue  any  other  grantee  to 
whom  the  original  grantor  may  subseqnently 
convey  the  whole  or  a  part  of  tbe  remaining 
landa" 

In  this  case  (Iieaver  t.  Gorman)  Vice 
Chancellor  Stevens  observed,  at  page  112  of 
67  Atl.:  "There  is,  however,  this  distinction: 
The  original  grantor,  in  imposing  the  cove- 
nant upon  the  granteci  either  may  or  may 
not  bind  himself.  If  be  does  not  bind  him- 
self, then  his  grantee,  having  no  right  of  ac- 
tion against  him,  cannot  pursue  any  other 
grantee  to  whom  he  may  subsequently  con- 
vey the  whole  or  a  part  of  the  remaining 
lands." 

In  Leaver  v.  Gorman,  the  complainant  was 
tbe  owner  of  two  improved  lots  of  land  in 
Asbury  Park,  and  the  defendant  the  equita- 
ble owner  of  ttro  other  lots.  Mr.  Bradley, 
who  laid  out  the  park,  while  Imposing  build- 
Ing  restrictions  upon  his  grantees,  had  re- 
mained unbound  himself.  Vice  Chancellor 
Stevens  in  this  connection  remarked,  also 
at  page  112  of  67  AtL:  "The  consequence  li 
that,  while  a  subsequent  grantee  of  Mr. 
Bradley  of  one  lot  could  enforce  tbe  cove- 
nant against  a  prior  grantee  of  another  lot  a 
prior  grantee  could  not  enforce  the  covenant 
against  the  subsequent  grantee.  •  •  •  It 
so  happens  that  in  the  case  of  defendant's 
unimproved  lot  the  Bradley  deeds  under 
which  complainant  derives  title  were  glvoi 
before  the  Bradley  deed  under  which  de- 
fendant derlvics  title,  consequently  complain- 
ant is  not  in  a  position  to  enforce  the  cove- 
nant against  tbe  owner  of  this  lot  As  to 
the  lot  already  used  as  a  mineral  water  fac- 
tory, it  so  happens  that  complainant's  Is  tbe 
later  title,  and,  consequently,  she  is  in  a  i>o- 
sltlon  to  enforce  the  covenant;  •  •  •  and 
she  possesses  this  right,  scheme  or  no 
scheme,  for  the  covenant  required  by  Mr. 
Bradley  of  his  grantee  of  lot  141  was  un- 
doubtedly intended  for  the  benefit  of  the  re- 
maining land,  of  which  compIainant^s  pred- 
ecessor In  title  afterwards  obtained  a  part" 

While  I  believe  that  the  Murphy  heirs  had 
In  mind  a  scheme  of  Improvement  for  their 
lands  binding  upon  Wltherspoon  street 
which  contemplated  the  erection  of  dwellings 
at  a  uniform  distance  from  the  street  line, 
nevertheless  they  imposed  no  restriction  up- 
on themselves,  and  tbe  scheme  was  not  made 
public,  and  it  does  not  appear  tbat  each  pur- 
chaser was  made  aware  tbat  every  other 
purchaser  was  to  be  subject  to  and  to  have 
the  benefit  of  the  plan.  Therefore  the  com- 
plainants' right  to  an  Injunction  in  this  case 
depends  upon  the  date  of  their  title  with  ref- 
erence to  tbe  date  of  the  defendant's  title,  it 
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being  perfectly  apparent  that  tbe  restriction 
In  the  Nixon  and  Taah  deeds  was  Intended 
for  tbe  benefit  of  the  remaining  land. 

The  complainant,  Vasn,  acquired  title 
from  the  Murphy  estate  upon  the  same  day 
that  Nixon,  the  grantor  of  the  defendant,  ac- 
quired bis  title,  namely,  June  1, 1886.  There- 
fore neither  Vann  nor  Nixon,  tmder  irhom 
Taah  claims,  can  be  said,  as  between  them- 
splves,  to  be  prior  or  subsequent  grantees  of 
the  Murphy  estate;  but,  the  deeds  from  the 
Murphy  estate  to  the  complainants,  Brown- 
ley,  Hyman,  and  Woodson,  were  all  made 
long  after  the  deed  to  Nixon,  and  that  of  the 
complainant,  Brownley,  was  made  after  Nix- 
on's conveyance  to  Tash. 

Assuming,  then,  that  the  complainant  Vans 
Is  not  in  a  position  to  ask  the  interposition  of 
this  court  because  his  conveyance  is  contem- 
poraneous with  and  not  subsequent  to  that 
under  which  the  defendant  claims,  neverthe- 
less tbe  other  complainants,  because  holding 
titles  subsequent  In  point  of  time  to  that  de- 
rived by  Tash  mediately  from  the  Murphy 
estate,  are  entitled  to  the  injunction  for 
which  they  pray. 

As  the  complainants  acted  promptly  in  this 
matter,  and  as  the  defendant  progressed 
with  his  building  in  the 'face  of  warning,  the 
complainants  are  entitled  to  a  mandatory 
Injunction  to  secure  the  removal  of  the  struc- 
tare  which  has  been  erected  by  the  defend- 
ant In  violation  of  the  restriction  in  his  deed. 
Morrow  v.  Hasaelman,  68  N.  J.  Eq.  612,  61 
Atl.  868.  The  complainants  are  entitled  to 
costs. 

The  decree  will  be  entered,  and  the  Injunc- 
tion go  in  the  name  of  the  complainants  oth- 
er than  Vann;  but  the  result  will  necessarily 
be  exactly  the  same  as  though  he  had,  like 
the  other  complainants,  a  benefldal  Interest 
In  the  decree. 


as  N.  J.  B.  274) 

BUCHANAN  et  al.  v.  BUCHANAN. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Feb.  9,  1908.) 

1.  DSSC^NT    AND    DlSTBIBUTION    (}    88*)— AC- 
TION TO  Recovsb  Assets — Pabties. 

The  next  of  kin  of  a  decedent  have  no 
standing  in  a  court  of  law  or  equity  to  maintain 
an  action  for  the  recovery  of  property  alleged 
to  belong  to  the  estate  of  their  decedent.  Such 
actions  can  be  brought  only  by  the  duly  appoint- 
ed personal  representative  of  the  deceased. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  f  846;  Dec.  Dig.  f 
89.*] 

2.  EXSCUTOXS  AND   ADXIKISniATOBS   (  i  438*) 

— Reooveby  of  Assets— Action  by  Next  ov 

Kin. 

Tbe  exception  to  this  rule  arises  where  the 
personal  representative  of  tbe  deceased,  by  rea- 
Mo  of  collusion  with  the  defendant  or  other- 
wise, is  derelict  in  the  performance  of  his 
duty,  when,  as  in  the  case  of  a  delinquent  trus- 
tee, the  next  of  kin,  like  the  cestui  que  trust, 
may  maintain  the  action,  joining  the  aamlnistra- 
tor  aa  a  party  defendant    Flagler  v.  Blunt,  32 


N.  J.  Blq.  618:  McCarter,  Attorney  General,  v. 
Clavln  (N.  J.  Ch.)  66  AU.  699,  distinguished. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  8  1766:  Dec. 
Dig.  i  438.*] 

(Syllabtu  by  tbe  Court.) 

Appeal  from  Court  of  Chancery. 

Bill  by  George  Buchanan  and  others 
against  Reba  Russell  Roselle  Buchanan.  De- 
cree for  plaintlCEs  (68  Atl.  780),  and  defend- 
ant appeals.    Reversed  and  remanded. 

Carrow  &  Kraft,  for  appellant  Joba  W. 
Westcott,  for  respondents. 

DILL,  J.  This  suit  was  brought  in  equity 
by  the  heirs  at  law  and  next  of  kin  of  Dr. 
John  Buchanan,  deceased,  to  impress  a  trust 
ex  malefldo  upon  certain  real  and  personal 
property  in  tbe  possession  of  the  defendant, 
which  It  was  claimed  was  derived  from  or 
purchased  with  moneys  embezzled  from  the 
decedent.  The  complainants  allege  in  their 
bill  that  they  are  the  only  next  of  kin  of 
the  late  Dr.  Buchanan;  that  at  bis  death  be 
owed  no  bills;  that  nq  letters  of  adminis- 
tration were  taken  out  on  his  estate;  that 
Dr.'  Buchanan  was  the  owner  of  and  eon- 
ducted  a  large  and  profitable  business  In 
proprietary  medicines  and  in  the  publication 
of  medical  works;  and  that  the  defendant, 
while  acting  as  his  clerk  or  assistant,  appro- 
priated to  her  own  use,  both  before  and  after 
his  death,  the  profits  of  tbe  business,  to- 
gether with  moneys  and  other  property  of  the 
decedent,  and  invested  the  same  in  specific 
real  and  personal  property.  The  relief  pray- 
ed for  was  that  tbe  defendant  be  required  to 
deed  to  the  complainants  the  real  estate  in 
her  name,  that  she  pay  over  to  them  and 
account  for  ail  moneys  and  deliver  all  se- 
curities in  her  possession  or  under  her  con- 
trol, all  of  which  were  claimed  to  belong  to 
the  decedent's  estate,  and  that  the  complain- 
ants should  have  full  discovery  and  an  in- 
junction against  the  disposition  of  the  prop- 
erty. The  defendant  by  her  answer  denied 
that  the  business  referred  to  belonged  to  the 
deceased,  and  averred  that  the  business  and 
Its  earnings  and  the  real  and  personal  prop- 
erty described  were  all  her  own,  and  that  Dr. 
Buchanan  had  no  money  or  property  at  the 
time  of  his  death.  Tbe  learned  Vice  Chancel- 
lor found  the  essential  facts  to  be  as  stated 
In  the  bill,  and  advised  a  decree,  enjoining 
the  defendant  from  in  any  wise  disposing  of 
the  property  In  her  possession  .or  under  her 
control  untU  the  appointment  of  an  adminis- 
trator, to  whom,  when  appointed,  defendant 
Is  required  to  surrender  the  same.  Tbe  de- 
cree, in  accord  with  the  theory  of  the  bill, 
was  in  effect  an  adjudication,  which  strip- 
ped the  defendant  of  all  title  to  tbe  property 
in  her  possession  or  under  her  control,  and 
directed  her  to  surrender  It  to  an  administra- 
tor, when  appointed.  The  defendant  appeals 
from  the  decree,  and  urges  that  the  com- 


•For  other  Mies  see  lailie  topic  and  section  NUMBBR  in  Dec.  t  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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plainants,  as  next  of  kin,  have  no  standing 
In  equity  to  recover  or  to  establisli  a  result- 
ing trust  as  to  property  of  a  decedent  wbicb 
is  In  the  actual  possession  of  and  claimed  by 
a  tbird  person,  but  that  sucb  equitable  rights 
and  remedies  vest  only  in  the  executors  or 
administrators  as  the  duly  appointed  personal 
representatives  of  the  decedent 

We  tbioii  that  this  position  is  well  talcen. 
Heirs,  next  of  kin,  and  creditors  cannot,  In 
their  own  names,  prosecute  actions  at  law  or 
suits  in  equity  to  recover  the  unadminlstered 
estate  of  a  decedent  or  to  collect  debts  or 
other  choses  In  action  due  him.  Such  suits 
can  be  maintained  only  by  the  qualified  per- 
sonal representatives  of  the  deceased. 

Heretofore  the  precise  question  Involved  in 
this  case  does  not  appear  to  have  been  fully 
considered  by  this  court,  although  the  basic 
principle  was  recognized  and  applied  by  our 
Supreme  Ck>art  in  1813,  in  Mathis  v.  Sears, 
8  N.  J.  Law,  1043,  and  by  the  Court  of  Chan- 
cery in  1831,  in  Shaver  v.  Shaver,  1  N.  J. 
Bq.  437,  In  1889  the  Court  of  Chancery 
(Van  Fleet,  V.  C.)  touched  upon  the  doctrine 
In  Hayes  v.  Hayes,  45  N.  J.  Eq.  461,  17  Atl. 
687,  affirmed  by  this  court  as  Hayes  y,  Ber- 
dan,  47  N.  J.  Eq.  667,  21  Atl.  339. 

Chancellor  Williamson,  in  1857,  in  Harri- 
son T.  Blghter,  11  N.  J.  Eq.  389,  applied  the 
rule  even  where  the  next  of  kin  of  a  deceased 
partner  sought  to  call  the  surviving  partner 
to  account,  the  administrator  being  a  party 
defendant,  and  held  that,  in  the  absence  of 
collusion,  a  suit  could  not  be  maintained. 

In  Mathis  V.  Sears,  supra,  the  children  of 
Panl  Sears,  deceased,  sued  the  defendant 
on  the  ground  that  their  father  during  his 
lifetime  had  paid  the  defendant  for  a  piece 
of  land;  that  the  defendant  bad  promised 
their  father  a  deed,  but  had  failed  to  per- 
form. The  plaintiffs  recovered  judgment  be- 
low. The  Supreme  Court  reversed,  saying: 
"The  legal  representative  of  either  party  is 
not  brought  before  the  court  A  child,  as 
such,  cannot  sue  for  a  debt  due  to  his  father ; 
It  must  be  his  executor  or  administrator." 

From  the  opinion  in  Shaver  v.  Shaver, 
snpra,  a  chancery  suit  by  the  next  of  kin  to 
recover  a  legacy  claimed  to  be  due  their 
ancestor,  we  quote  the  following:  "Next  of 
kin  are  not  personal  representatives,  and 
cannot  come  as  such  into  court  representing 
the  ancestor.  If  they  were  permitted  to  do 
so,  it  is  conceived  that  much  inconvenience 
would  result  from  It;  more,  probably,  than 
can  well  be  foreseen.  I  have  examined  the 
books  with  some  care,  and  have  not  been 
able  to  find  a  single  case  or  principle  to  sup- 
port the  present  proceeding."  After  referring 
to  and  recognizing  the  right  of  next  of  kin 
to  bring  executors  or  administrators  to  an 
account  the  court  adds:  "But  in  this  case 
the  complainants  seek  to  get  in  their  bands 
the  moneys  of  the  estate  or  of  the  intestate, 
not  from  the  administrator,  but  from  some 
third  person  in  whose  hands  the  property  hap- 
pens to  be;  and  to  get  it  not  for  the  purpose 


of  paying  debts,  or  applying  it  in  a  course 
of  administration,  but  of  appropriating  it  di- 
rectly to  their  own  use." 

The  same  principle  was  recognized  in  the 
decision  of  Vice  Chancellor  Van  Fleet  In 
Hayes  v.  Hayes,  snpra:  "The  title  to  the 
debt  In  question,  on  the  probate  of  the  tes- 
tator's will,  vested  In  bis  executrix,  together 
with,  the  right  to  all  remedies  given  by  law 
for  its  recovery.  All  goods  and  chattels,  ac- 
tions and  coinmodltles,  which  were  of  the 
testator  in  right  of  action  or  possession,  as 
his  own,  at  the  time  of  his  deatti,  pass,  on  his 
death,  to  his  executor." 

That  the  law  has  been  so  applied,  whether 
the  next  of  kin  sue  at  law  upon  debt  or  for 
conversion  of  property  belonging  to  the  es- 
tate of  the  deceased,  or  whether  they  invoke 
the  aid  of  a  court  of  equity,  may  be  shown 
by  a  brief  review  of-  the  leading  cases  In 
England  and  the  United  States. 

An  early  case  (1737)  Is  Blckley  v.  Donlng- 
ton,  2  Eq.  Cas.  Abr.  253,  in  which  a  legatee 
brought  suit  against  the  executor  and  debtors 
of  the  estate  of  the  deceased.  Lord  Chancel- 
lor Hardwlcke  dismissed  the  bill  in  the  follow- 
ing words:  "The  bill  is  totally  Improper,  and 
Inconsistent  with  the  principles  of  law  and 
the  rules  of  this  court  •  •  •  The  whcde 
management  of  the  estate  belongs  to  the 
executor,  and  the  right  of  it  Is  vested  in  him, 
and  not  to  be  taken  out  of  hlm  by  creditors 
or  legatees." 

In  1802,  Lord  Eldon,  In  deciding  the  case 
of  Alsager  v.  Rowley,  6  Vea.  748,  followed 
the  same  rule  and  quoted  with  approval 
from  the  notes  of  Lord  Hardwlcke. 

Later,  the  Court  of  Chancery  applied  the 
doctrine  strictly  In  Stalnton  t.  The  Carron 
Company,  18  Beav.  146.  Legatees  filed  a  bUI 
against  the  defendant  company,  in  which 
the  testator  had  been  shareholder  and  ag;ent 
and  against  the  legal  representatives  of  the 
estate,  for  an  accounting  and  settlement  of 
alleged  dealings  between  the  testator  and  the 
company,  and  for  a  decree  requiring  the 
company  to  turn  over  certain  funds  to  the 
executors.  Sir  John  Rom  illy.  Master  of  the 
Rolls,  sustained  a  demurrer  to  the  complaint 
in  the  following  concise  language:  "It  Is 
obvious  tliat  the  relief  prayed  by  this  bill, 
if  proper  to  be  sought  by  any  one,  ought  to 
be  at  the  instance  of  the  trustees  and  ex- 
ecutors of  the  testator's  will.  •  •  •  I 
think  It  unnecessary  to  go  in  detail  through 
all  the  cases  to  be  found  on  this  subject  I 
think  that  they  may  be  summed  up  tfaos: 
That  the  persons  Interested  in  the  estate  of 
the  testator,  not  being  the  legal  personal 
representatives,  will  not  be  allowed  to  sue 
persons  possessed  of  assets  belonging  to  the 
testator,  unless  it  is  satisfactorily  made  out 
that  there  exist  assets  which  might  be  re- 
covered, and  which,  but  for  such  suit  would 
probably  be  lost  to  the  estate." 

In  Walker  t.  Walker,  25  Law  Times  Rep. 
481  (1871),  a  bill  was  brought  by  l^atees 
against  Margaret  Walker  and  the  executors 
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of  the  will.  The  complaint  alleged  that  the 
testator,  during  his  lifetime,  had  purchased 
stock  of  the  Bank  of  Scotland  In  the  name 
of  his  sister  Margaret;  that  ahe  held  It  mere- 
ly as  trustee  for  the  testator,  and  that  It 
formed  part  of  his  estate.  Complainants 
prayed  for  a  declaration  accordingly,  and  for 
a  transfer  of  the  said  stock  to  the  executors. 
Lord  Romllly  dismissed  the  bill  on  the 
ground  that  "the  executors  were  the  proper 
persons  to  sue  to  recover  assets  belonging  to 
the  testator's  estate." 

In  the  United  States  courts,  the  case  of 
Allen  T.  Simons,  1  Curt  122,  Fed.  Cas.  No. 
237  (U.  S.  Circuit  Court  for  Rhode  Island), 
is  not  only  parallel  to  the  case  at  bar,  but 
Is  also  a  leading  authority.  William  Simons 
died  Intestate,  leaving  personal  property  con- 
sisting of  a  newspaper  plant.  The  bUl  al- 
leges that,  after  the  death  of  the  Intestate, 
William  Simons,  Jr.,  continued  to  run  the 
business  under  an  apparent  title;  that  he 
had  been  merely  an  agent  before  his  father's 
death,  and  that  the  documents  under  which 
he  claimed  title  were  Invalid.  The  answer 
of  the  heirs  of  William  Simons,  Jr.,  was  that 
he  held  a  valid  title  to  the  property  In  his 
own  name,  and  not  as  trustee.  Judge  Cur- 
tis, in  refusing  to  allow  the  bill  for  account 
and  surrender  of  the  property,  adhered  to  the 
well-established  rule:  "Whatever  may  have 
been  the  Interest  of  William  Simons,  Sr.,  In 
this  property,  his  children  did  not  acquire 
that  Interest  by  his  decease.  The  rule  of 
the  common  law  laid  down  by  Lord  Coke 
(Co.  Lit.  8a),  that  a  man,  by  the  common 
law,  cannot  be  heir  to  goods  or  chattels,  for 
hseres  dlcitur  ab  luerldltate,  is  la  force  In 
Khode  Island,  and,  upon  the  decease  of  any 
one  having  personal  estate,  his  children  do 
not  become  its  owners.  They  acquire  only 
that  qualified  equitable  right  to  distributive 
shares  of  what  shall  remain  after  payment 
of  the  Just  debts  and  funeral  charges  of  the 
deceased,  and  the  expenses  of  settling  his 
estate,  which  is  conferred  upon  them  by  the 
statute  of  distributions.  This  qualified  equi- 
table right  can  only  be  worked  out  through 
a  settlement  of  the  estate  by  an  administra- 
tor, appointed  according  to  the  laws  of  the 
state,  who  alone  has  the  title  to  personalty 
cast  on  him  by  those  laws,  and  who  alone  is 
competent  to  sue,  either  at  law  or  in  equity, 
to  reduce  the  personal  property  and  rights 
of  the  intestate  to  possession." 

Plynn  v.  Flynn,  183  Mass.  365,  67  N.  E. 
314,  decided  by  the  Supreme  Court  of  Mas- 
sachusetts in  1903,  Is  directly  in  point.  The 
plaintur,  widow  of  David  Flynn,  brought  a 
bill  in  equity  to  recover  per^nal  property 
which,  she  alleged,  bad  been  fraudulently 
conveyed  by  her  husband  to  bis  son,  the 
defendant,  with  the  intention  of  depriving 
her  of  her  estate.  Defendant  demurred  on 
the  ground  that  there  was  no  cause  for  equi- 
table relief,  and  that  the  plaintiff  was  not 
the  proper  party  to  sue.  Judge  Knowlton 
sustained  the  demurrer,  and  stated  his  rea- 


sons as  follows:  "If  the  property  was  wrong- 
fully conveyed,  as  the  plalntifC  alleges,  the 
executors  or  administrators  who  are  the 
personal  representatives  of  the  deceased  are 
the  proper  parties  to  recover  it  for  the  bene- 
fit of  those  who  are  entitled  to  it  The  title 
to  all  the  personal  property  of  a  deceased 
person  vests  in  his  executor  or  administra- 
tor by  relation  from  the  time  of  his  death, 
and  no  one  else  can  maintain  an  action  for 
it  Not  even  the  sole  heir  at  law,  or  a 
legatee,  has  any  title  which  he  can  enforce 
by  suit  against  a  third  person.  But  the 
plaintiff's  rights  cannot  be  enforced  by  a  Suit 
in  equity  in  her  own  name  against  those 
holding  her  husband's  property."  ■ 

The  Supreme  Court  of  Errors  of  Connecti- 
cut ruled  upon  the  question  in  1803,  in  Taber 
V.  Fackwood,  1  Day,  160:  "The  right  of  ac- 
tion, •  •  •  if  an  action  can  be  main- 
tained, does  not  btiong  to  the  defendant  in 
error,  as  heir  at  law,  the  only  capacity  In 
which  he  sues,  bat  to  the  executors  or  ad- 
ministrators on  the  estate." 

Likewise  in  Hunter  v.  Hallett,  1  Edw.  Ch. 
(N.  Y.)  388,  the  court  ruled:  "Although  a 
husband  holds  a  bond  and  mortgage  made 
out  In  favor  of  his  wife,  and  receives  the 
Interest,  yet  this  Is  not  a  reduction  into 
possession.  And,  if  she  dies,  he  cannot  sue 
upon  It  without  taking  out  letters  of  ad- 
ministration, even  though  he  may  be  ex- 
closlvely  entitled.  •  •  •  This  appears  to 
be  a  well-established  rule,  and  one  which 
cannot  be  dispensed  with  even  in  a  court  of 
equity." 

Again,  In  Jenkins  v.  Freyer,  4  Paige  (N.  T.) 
47,  it  was  held  that  one  of  the  next  of  kin 
oannot  maintain  a  suit  In  equity  for  an  ac- 
count and  distribution  of  the  decedent's  es- 
tate without  first  taking  out  letters  of  ad- 
ministration, although  he  is  exclusively  en- 
titled to  the  beneficial  Interest  therein. 

In  Muir  v.  Trustees,  8  Barb.  Ch.  (N.  T.) 
477,  the  complainants,  as  next  of  kin  of  the 
deceased,  filed  a  bill  in  equity  against  the 
representatives  of  deceased  parsons  who, 
pursuant  to  a  paper  writing  which  had  been 
admitted  to  probate  and  which  appointed 
them  executors,  had  transferred  a  large  part 
of  the  estate  of  the  deceased  to  the  defendant 
trustees  and  to  the  other  defendants.  The 
bill  alleged  that  the  paper  writing  was  void, 
and  that  the  deceased  died  intestate,  and 
prayed  for  an  accounting,  and  that  the  prop- 
erty of  the  deceased  which  bad  been  trau»- 
ferred  as  above  stated  he  turned  over  to 
them.  Chancellor  Walworth  dismissed  the 
bill,  and  held  that  the  defendants  were  "lia- 
ble to  the  personal  representatives,  whenever 
such  shall  have  been  appointed,  but  not  to 
the  complainants.  The  proper  course  for 
the  complainants,  in  that  case,  would  be  to 
procure  the  appointment  of  an  administrator, 
and  have  a  suit  instituted  in  his  name,  to 
recover  the  property  from  any  person  Into 
whose  hands  It  may  have  come,  and  who  had 
converted  it  to  his  own  use." 
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Further  analysis  is  unnecessary,  bat  oth- 
er leading  cases  which  enforce  the  same  rule 
strictly  are:  West  v.  Howard,  20  Conn.  581; 
Lawrence  v.  Wright,  23  Pick.  (Mass.)  128; 
Woodln  v.  Bagley,  13  Wend.  (N.  Y.)  453; 
Caleb  T.  Mearn,  72  Me.  231;  Lee  v.  Gibbons, 
14  Serg.  &  R.  (Pa.)'  105;  ChampolUon  v.  Cor- 
bln,  71  N.  H.  78,  51  Atl.  074;  Douglass  v. 
McCarer,  80  Ind.  91;  Pond  t.  Sweetser,  85 
Ind.  144;  Somervalll  v.  McDermott,  116  Wis. 
504,  93  N.  W.  553;  Palmer  v.  Palmer,  65 
Mich.  293,  21  N.  W.  352;  Davis  et  al.  v.  Oor- 
Wlne  and  McGulre,  Ex'rs,  25  Ohio  St  668; 
McChord  V.  Fisher's  Heirs,  13  B.  Mon.  (Ky-) 
194;  Davidson  v.  Potts,  ^  N.  a  272;  Lea- 
mon  V.  McCubbln,  82  III.  263. 

These  authorities  are  conclusive  of  the 
case  at  bar.  If  the  defendant  embezzled 
and  misappropriated  the  property  of  Dr. 
Buchanan,  investing  It  In  the  real  estate, 
bank  stock,  and  other  property  described, 
she  may  be  liable  to  the  legally  qualified 
personal  representative  of  Dr.  Buchanan, 
but  not  to  the  complainants. 

On  the  same  principle  that  permits  a 
cestui  que  trust  to  maintain  actions  which 
bis  trustee  should  bring  when  the  latter  neg- 
lects or  refuses  to  bring  them,  the  only  ex- 
ception to  the  rule  above  stated  arises  when, 
although  there  Is  an  admlnstrator,  he  neg- 
lects or  refuses  to  prosecute  suits  for  the 
recovery  of  his  decedent's  estate.  In  such 
case,  the  next  of  kin  may  sue  to  recover  the 
property,  Joining  the  personal  representative 
as  a  party  defendant. 

The  complainants  contend  that  the  decree 
may  be  supported  upon  the  doctrine  that  the 
next  of  kin  of  a  decedent  may  obtain  an  in- 
junction and  the  appointment  of  a  receiver 
for  the  purpose  of  conserving  the  property 
of  a  decedent  pending  the  appointment  of  an 
administrator.  But  In  our  opinion  this  prin- 
ciple is  Inapplicable  to  the  present  case. 
The  learned  Vice  Chancellor  apparently 
adopted  this  theory  of  the  complainants,  cit- 
ing Flagler  v.  Blunt,  82  N.  J.  Bq.  518 ;  Hans- 
ford v.  Elliott,  9  Leigh  (Va.)  79.  Although 
these  authorities  establish  the  Jurisdiction 
of  a  court  of  equity  to  conserve  property  of 
a  decedent  In  the  possession  of  a  third  per- 
son, yet  an  analysis  of  the  cases  cited  and 
many  others  shows  that  this  equitable  Ju- 
risdiction has  been  assumed  only  where 
there  Is  danger  of  loss  if  the  property,  pre- 
sumptively or  actually  belonging  to  the  es- 
tate, is  not  protected  by  an  injunction  or  the 
appointment  of  a  receiver,  pending  an  ap- 
plication for  administration  upon  the  estate. 

In  Flagler  v.  Blunt,  supra.  It  clearly  ap- 
peared In  a  suit  by  a  creditor  of  a  decedent 
that  the  defendant  was  in  possession,  through 
a  sale  made  by  himself  under  a  claim  of 
ownership,  of  the  proceeds  of  all  the  prcq;)- 
erty  of  which  Is  uncle  died  possessed,  and 
was  about  to  remove  the  same  from  the  Ju- 
risdiction. 

We  fully  agree  with  the  decision  of  Chan- 
^lior  Bunyon  when  he  rules  that  in  such  a 


case  a  court  of  equity  has  power  to  appoint 
a  receiver  to  conserve  the  property,  and 
that,  "If  It  had  not  such  power,  there  would 
be  a  failure  of  Justice.  The  property  would 
be  liable  to  be  taken  away  out  of  the  state 
by  any  designing  person  before  administra- 
tion could  be  obtained,  and  thus  those  en- 
titled to  the  estate  be  defrauded.  It  must 
be  within  the  power  of  this  court  to  prevent 
so  obvious  and  gross  a  wrong." 

With  Hansford  v.  Elliott,  supra,  also  re- 
lied upon  by  the  Vice  Chancellor,  we  like- 
wise agree  so  far  as  the  court  there  said: 
"It  would  be  productive  of  much  inconven- 
ience and  Injustice,  if  they  [the  legatees  or 
distributees]  could  not  avail  themselves  of 
their  equitable  rights  to  enjoin  a  sale  (as  in 
the  present  case),  or  to  prevent  other  ir- 
reparable mischief,  before  an  administration 
of  the  estate  could  be  obtained,  or  where  an 
executor  or  administrator  should  be  indis- 
posed to  interfere."  But  further  than  this 
we  decline  to  follow  this  case  as  an  authori- 
ty, because  the  judgment  apparently  affirm- 
ed a  decree  In  favor  of  the  complainants  for 
a  distribution  of  the  property  in  question. 

The  recent  case  of  McCarter,  Atty.  Oen., 
V.  Clavln  (N.  J.  Ch.)  66  Atl.  599,  in  our  Court 
of  Chancery,  Is  not  only  consistent  With  the 
views  herein  expressed,  but  well  illustrates 
the  precise  situation  to  which  the  rule  of 
Flagler  v.  Blunt  is  applicable.  In  the  Clav- 
ln Case  the  deceased  died  seised  of  real  es- 
tate of  value,  and  the  defendant,  claiming 
to  be  a  creditor  of  the  deceased,  had  obtain- 
ed letters  of  administration,  but  had  per- 
mitted the  property  to  be  sold  for  taxes. 
Foreclosure  proceedings  had  been  brought, 
and  the  property  was  likely  to  be  entirely 
lost  Moreover,  a  paper  had  been  offered 
for  probate  as  the  will  of  the  deceased,  giv- 
ing rise  to  litigation  that  threatened  to  be 
protracted.  The  state  claimed  the  property 
by  escheat,  and  filed  a  bill  asking  that  a  re- 
ceiver be  appointed  to  collect  the  rents  and 
to  pay  off  and  discbarge  the  taxes.  The 
prayer  was  granted,  the  Vice  Chancellor 
holding  that:  "Equity  would  seem  to  re- 
quire that  a  receiver  should  be  appointed  to 
protect  the  property  from  loss,  and  to  bold 
it  for  the  benefit  of  those  to  whom  it  may 
be  finally  determined  it  belongs.  •  •  • 
The  property  Is  In  great  danger  of  loss  ow- 
ing to  tax  sales  and  threatened  foreclosure. 
It  Is  clear  that  In  the  absence  of  an  heir, 
in  the  absence  of  an  executor  or  of  any  law- 
ful appointee  entitled  to  hold  the  property 
together,  it  will  be  lost  snd,  In  any  event 
the  rents  and  profits  will  be  misapplied." 

Flagler  v.  Blunt,  supra,  and  like  authori- 
ties go  no  further  than  to  maintain  that 
creditors  or  next  of  kin  of  a  decedent  nr  y 
appeal  to  equitable  jurisdiction  to  conserve 
a  decedent's  property,  which  is  In  danger  of 
loss,  pending  the  appointment  of  a  personal 
representative,  or  during  the  trial  of  title  to 
such  property  In  a  legal  proceeding  to  which 


Digitized  by  V^jOOQlC 


N.J.) 


BUCHANAN  v.  BUCHANAN. 


749 


the  personal  rcpresentatiTe  of  tbe  decedent 
Is  a  party. 

But  essentially  different  Is  the  contention 
that  creditors  or  next  of  kin  may  dispense 
altogether  with  a  personal  representative, 
and  proceed,  either  at  law  or  in  equity,  to 
recover,  in  their  own  name  and  for  their 
own  use,  property  alleged  to  belong  to  the 
estate  of  the  decedent,  and  that  In  the  same 
proceeding  they  may  have  the  title  adjudi- 
cated and  a  decree  entered  ousting  a  third 
party  of  title  and  possession,  whether  the 
decree  Is  that  such  third  party  shall  deliver 
to  an  administrator  to  be  appointed  or  oth- 
erwise. This  theory  of  the  law  has  been 
rejected  by  a  long  line  of  authorities,  which 
follow  Lord  Chancellor  Hardwicke's  vigorous 
declaration  In  1737  (Blckley  v.  Donlngton, 
sapra)  that  such  a  proposition  Is  "totally  im- 
proper and  Inconsistent  with'  the  principles 
of  law."  It  was  upon  the  view  of  the  law 
condemned  by  Lord  Chancellor  Hardwicke 
that  the  bill  was  framed,  the  case  was  tried, 
and  a  decree  was  entered  finally  adjudicat- 
ing upon  the  title  to  the  property  described 
therein,  by  the  terms  of  which  defendant 
was  ousted  of  title  and  possession  of  the 
property  standing  In  her  name,  leaving  her 
no  alternative  but  to  deliver  the  same  to  an 
administrator  when  appointed.  Such  decree, 
as  matter  of  law,  cannot  be  upheld. 

The  result  of  this  determination  as  to  the 
law  would  be  to  dismiss  the  bill.  If  the  is- 
sue of  law  had  been  presented  by  demurrer. 
But  although,  for  the  reasons  stated,  the 
bill  cannot  be  maintained  In  its  present 
form.  Justice  requires  that  the  complainants 
be  permitted  to  amend  its  frame  so  that  It 
seeks  for  the  appointment  of  a  receiver  to 
conserve  the  property,  which  is  the  subject 
of  the  litigation,  until  an  administrator  of 
the  estate  of  Dr.  Buchanan  shall  have  been 
appointed  and  the  true  ownership  of  the 
property  determined  by  Judicial  decision, 
provided  the  proofs  which  have  been  sub- 
mitted raise  a  presumption  that  the  prop- 
erty Is  that  of  that  estate.  We  have  there- 
fore examined  these  proofs  for  the  purpose 
of  determining  whether  such  an  amendment 
should  be  permitted.  They  are  quite  fully 
set  out  in  the  opinion  below,  and  a  full  re- 
cital of  them  here  is  unnecessary.  We  quite 
agree  with  the  Vice  Chancellor  that  the 
story  told  by  the  defendant  of  the  way  in 
which  she  came  into  possession  of  the  prop- 
erty must  be  rejected  as  false,  and,  further, 
that  the  proofs  Justify  the  conclusion  that 
the  property  was  purchased  with  moneys 
which  came  out  of  the  business  of  Buchanan 
&  Co.  But  this  alone  will  not  support  the 
presumption  that  this  property  belongs  to 
the  estate  of  Dr.  Buchanan,  rather  than  to 
the  defendant  Tbe  business  was  that  of 
Buchanan  &  Co.  The  name  raises  the  pre- 
anmptloD  that  It  was  a  partnership  business. 


The  only  persons  engaged  In  carrying  it  on 
were  the  doctor  and  the  def^idant  This 
raises  the  presumption  that  they  were  the 
partners.  Most  of  the  property  was  purchas- 
ed by  the  defendant  during  the  doctor's  life- 
time. The  defendant  presumably  was  enti- 
tled to  half  the  earnings.  There  is  nothing 
to  show  that  bar  Investments*  exceeded  that. 
But  If  they  hid,  there  Is  nothing  to  Justify 
the  conclusion  that  she  fraudulently,  and 
without  the  knowledge  of  her  partner,  ab- 
stracted more  than  her  share  from  the  part- 
nership funds.  On  the  contrary,  tbe  pre- 
sumption is  that  the  excess,  if  any,  was  ap- 
propriated by  her  with  the  knowledge  and 
approval  of  the  doctor,  particularly  in  view 
of  the  relation  existing  between  them. 

So,  as  to  all  Investments  made  during  tne 
life  of  the  doctor,  there  Is  no  presumption 
that  they  were  made  In  fraud  of  his  rights. 
This  Includes  14  shares  of  stock  of  the 
Farmers'  &  Mechanics'  National  Bank  of 
Philadelphia ;  21  shares  of  stock  of  the  Ken- 
sington National  Bank  of  Philadelphia;  16 
shares  of  stock  of  tbe  Manufacturers'  Na- 
tional Bank  of  Philadelphia;  6  shares  of 
stock  of  the  Com  Exchange  National  Bank 
of  Philadelphia;  13  shares  of  stock  of  the 
Market  Street  National  Bank  of  Philadel- 
phia; the  proceeds  of  the  sale  of  the  real 
property  In  the  city  of  Brooklyn,  state  of 
New  York,  designated  as  No.  1129  Forty- 
Second  street.  In  said  city.  As  to  Invest- 
ments made  from  the  proceeds  of  the  sale 
of  the  business  after  his  death,  the  presump- 
tion Is  that,  as  to  one-half  of  It,  tbe  defend- 
ant holds  such  proceeds  in  trust  for  the  doc- 
tor's estate,  for  tbe  reason  that,  as  the  doc- 
tor had  a  half  interest  (presumably)  in  the 
business,  bis  estate  was  entitled  to  half  of 
the  i«ooeeds  of  Its  sale,  CcMuplalnants 
therefore,  should  be  permitted,  if  they  de- 
sire, to  amend  their  bill  fiMr  the  purpose  of 
applying  foe  a  receiver  appointed  to  take 
possession  of  so  much  of  the  property  as 
represents  the  one-half  of  such  proceeds  of 
the  business,  and  hold  the  same  until  an 
administrator  of  the  estate  shall  be  appoint- 
ed and  an  oi^rtunlty  afforded  him  to  liti- 
gate the  question  of  the  true  ownership  of 
this  part  of  the  property. 

Tbe  decree  of  the  court  below  Is  accord- 
ingly reversed,  with  costs,  and  the  cause  Is 
remanded  in  order  that  the  complainants 
may,  if  by  counsel  so  advised,  reframe  their 
bill  of  complaint  In  accordance  with  this 
opinion  and'  apply  for  a  receiver  to  take 
possession  of  so  much  of  such  property  as  It 
shall  appear  are  such  proceeds  of  tbe  sale 
of  the  business  since  tbe  death  of  Dr.  Bu- 
chanan, and  to  hold  the  same  pending  the 
appointment  of  an  administrator,  who  may 
litigate  the  claim  of  ownership  of  this  por- 
tion of  the  properly. 
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BOARD  OF  HEALTH  OF  STATE  OF  NEW 

JERSEY  v.  INHABITANTS  OF  TOWN 

OF  PHILLIPSBURO. 

(CSonrt  of  Ghancerr  of  New  Jersey.     Jan.  30, 
1900.) 

MUNIOIFAI,   OOBPOBATIOJTS    (§   708*)— SEWEB. 

Every  manicipality  having  a  public  sewer, 
or  sTstem  of  sewers,  drain,  or  system  of  drains, 
legally  constructed  at  the  date  of  the  passage 
of  "An  act  to  secure  the  purity  of  the  pub- 
lic supplies  of  potable  waters  in  this  state"  ap- 
proved March  17,  1899  (P.  L.  p.  73),  is,  under 
the  first  proviso  dt  the  first  section,  exempt  from 
the  provisions  of  the  enacting  clause,  and  there- 
fore is  exempt  from  the  provision  against  dump- 
ing refuse  on  the  bank  of  a  river,  as  well  as 
from  the  provision  against  discharging  sewage 
into  it;  the  clearly  expressed  lejgislative  inten- 
tion being  to  exempt  such  municipalities  from 
all  the  provisions  of  the  act. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  706.*] 

(Syllabus  by  the  Court,) 

Application  by  the  State  on  the  relation  of 
the  Board  of  Health  of  State  of  New  Jersey 
against  the  Intaabitauts  of  the  Town  of  Phil- 
lipsburg.  Application  for  preliminary  In- 
junction.   Application  denied. 

Nelson  B.  GastcllI,  Asst.  Atty.  Oen.,  for 
complainant  J.  I.  Blair  Relley,  for  defend- 
ant 

WALKER,  V.  C.  The  bill  alleges  that 
the  town  of  Phllllpsbnrg,  maintains  on  the 
easterly  bank  of  the  Delaware  river  two 
garbage  dumps,  one  of  which  is  located  at 
the  southerly  extremity  of  the  town,  at  the 
juncture  of  Lopatcong  creek  and  the  river, 
and  the  other  at  the  northerly  end  of  the 
town,  on  which  dumps  the  municipal  authori- 
ties place  and  deposit,  and  suffer  to  be  placed 
and  deposited,  and  suffer  to  remain,  domestic 
and  factory  refnse,  consisting  of  ashes,  de- 
cayed -vegetables,  house  rubbish  of  all  kinds, 
tin  cans,  old  clothes,  discarded  shoes,  bro- 
ken barrels,  glass  bottles,  and  in  fact  every- 
thing which  might  be  considered  as  domestic 
and  factory  refuse,  which  refuse  in  normal 
times,  by  reason  of  the  natural  slope  of  the 
ground  at  the  two  dumps,  will  and  does  find 
its  way  into  the  waters  of  the  river,  and  in 
case  of  freshets  is  washed  directly  into  the 
waters  of  the  river;  that  the  city  of  Tren- 
ton now  is,  and  for  some  time  past  has 
been,  supplying  its  inhabitants  with  water 
for  domestic  use,  and  obtains  Its  public  sup- 
ply of  water  from  the  Delaware  river  be- 
low the  town  of  Philllpsburg;  that  by  reason 
of  the  refuse  so  placed  and  suffered  to  re- 
main on  the  banks  of  the  river  at  Phillips- 
burg,  and  the  finding  of  its  way  into  the 
waters  of  the  river,  those  waters  are  great- 
ly polluted,  and  the  refuse  so  placed  and  suf- 
fered to  remain  on  the  banks  of  the  river, 
and  finding  its  way  Into  the  waters  of  the 
river,  tends  to  corrupt  and  Impair,  and  In 
fact  does  corrupt  and  Impair,  the  quality 
of  the  water,  and  tends  to  render,  and  in 


fact  does  render,  such  waters  injurious  to 
health,  and  tends  to  pollute,  and  in  fact 
does  pollute,  the  public  supply  of  water  for 
domestic  use  in  the  city  of  Trenton;  that 
these  acts  are  directly  within  and  subject 
to  the  provisions  of  an  act  of  the  Legisla- 
ture entitled  "An  act  to  secure  the  purity 
of  the  public  supplies  of  potable  waters  In 
this  state,"  approved  March  17, 1890  (P.  L.  p. 
73),  and  that  the  town  of  Philllpsburg  in 
operating  and  maintaining  the  dumps  direct- 
ly violates  the  provisions  of  the  act  The  de- 
fendant does  not  deny  the  maintenance  of 
the  dumps  in  question,  but  contends  that  no 
factory  -refuse,  but  only  domestic  and  store 
refuse,  is  deposited  thereon;  that  because 
the  town  of  Philllpsburg  has  a  public  sewer 
system  constructed  under  municipal  authori- 
^,  discharging  its  drainage  and  sewage  into 
the  river,  it  is  within  the  first  proviso  of 
the  act,  and  Is  therefore  not  liable  to  be  en- 
joined In  this  suit;  further,  that  it  would  be 
futile  and  inequitable  to  enjoin  the  town 
from  using  the  dumps  while  the  refuse  of 
the  city  of  Easton,  i?a.,  just  across  the  river, 
having  a  population  of  about  three  times 
that  of  the  town  of  Philllpsburg,  is  being 
dumped  into  'the  channel  of  the  Delaware 
by  boats  and  from  wagons  driven  out  upon 
the  bridge  which  connects  Easton  and  Phil- 
llpsburg. 

The  act  of  the  Legislature  under  which 
the  bill  was  filed  (P.  L.  1899,  p.  73)  provides, 
among  other  things.  In  Its  first  section  that 
no  sewage,  drainage,  domestic  or  factory  re- 
fuse, excremental  or  other  polluting  matter 
of  any  kind  whatsoever  which,  either  by  it- 
self or  in  connection  with  other  matter,  will 
corrupt  or  impair,  or  tend  to  corrupt  or  im- 
pair, the  quality  of  the  waters  of  any  river, 
brook,  stream,  or  other  reservoir  from  which 
is  taken,  or  may  be  taken,  any  public  supply 
of  water  for  domestic  use  in  any  city  or  oth- 
er municipality  of  this  state,  or  which  will 
render,  or  tend  to  render,  such  waters  injurl* 
ous  to  health,  shall  be  placed  in  or  discharg- 
ed into  the  waters  of  any  such  river  or  other 
reservoir  above  the  point  from  which  any 
cl;ty  or  other  municipality  shall  or  may  obtain 
its  supply  of  water  for  domestic  use,  nor  shall 
any  such  sewage,  drainage,  domestic  or  fac- 
tory refuse,  excremental  or  other  polluting 
matter,  be  placed  or  suffered  to  remain  on 
the  banks  of  any  such  river  or  other  reservoir 
above  such  point  The  proviso  under  which 
It  is  claimed  the  town  of  Philllpsburg  Is  ex- 
empt enacts  that  the  provisions  mentioned 
shall  not  be  held  to  apply  to  any  city  or  other 
municipality  of  the  state  which  at  the  date 
of  the  passage  of  the  act  had  a  public  sewer 
or  system  of  sewers,  drain,  or  system  of 
drains,  legally  constructed  under  munciplal 
authority,  discharging  its  drainage  or  sewage 
Into  any  such  river  or  other  reservoir.  The 
public  sewerage  system  of  the  town  of  Phil- 
llpsburg was.  In  fact  constructed  under  prop- 
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er  authority  prior  to  the  passage  of  the  act 
The  Attorney  General  argues  that  the  pro- 
viso Is  not  a  shield  to  the  town,  and  that  it 
extends  no  further  than  to  permit  of  the 
maintenance  of  the  sewerage  system  which 
was  lawfully  constructed  before  the  pas- 
sage of  the  act,  and  that  the  proviso  was 
plainly  intended  to  preserve  the  usefulness 
and  legality  of  a  sewerage  system,  which 
could  not  lawfully  be  constructed  in  the 
face  of  the  statute,  and  that,  as  the  proviso 
is  only  meant  to  protect  an  established  sys- 
tem of  sewers  and  drains,  legally  construct- 
ed under  municipal  authority,  it  Is  not  In- 
tended to  permit  a  municipal  corporation 
which  has  such  a  system  to  place,  or  suflFer 
to  remain^  upon  the  banks  of  a  river,  domes- 
tic or  factory  refuse,  excremental  or  other 
polluting  matter  which,  either  biy  Itself  or 
in  connection  with  other  matter,  will  cor- 
nq>t  or  Impair,  or  tend  to  corrupt  or  im- 
pair, the  quality  of  the  water  in  such  river 
for  potable  purposes;  and  he  contends  that 
the  only  rational  way  to  read  the  proviso,  as 
It  mentions  only  sewage  and  drainage,  is, 
that  it  does  not  affect  deleterious  matter 
dumped  on  the  river  banlc,  which  it  does  not 
mention.  I  am  unable  to  adopt  the  construc- 
tion contended  for  by  the  Attorney  Oeneral. 
Tbe  enacting  clause  provides  that  no  del- 
eterious matter  shall  be  discharged  Into  the 
waters  of  a  river  used  for  potable  purposes, 
and  that  no  polluting  matter  shall  be  placed 
or  suffered  to  remain  upon  the  banks  of  such 
river.  It  is  plausibly,  but  not  convincingly, 
argued  that  as  the  proviso  excepts  from  the 
operation  of  the  enacting  clause  municipall- 
ties  having  a  public  system  of  sewers,  legally 
constructed,  the  only  exception  intended  is  as 
to  a  sewerage  system,  because  it  would  be 
unjust  to  have  authorized  a  municipality  to 
expend  Its  money  in  the  construction  of  a 
sewer  emptying  into  a  river,  and  to  now  re- 
quire that  sewer  to  be  closed  and  discontinu- 
ed, thereby  casting  large  and  unnecessary 
expense  upon  a  given  municipality,  and  per- 
haps breeding  pestilence  therein  by  the  foi^ 
cible  discontinuance  of  such  a  public  neces- 
sity as  a  system  of  sewers.  But  it  is  to  be 
observed  in  this  connection  that  the  act 
in  question  does  not  provide  that,  where 
there  is  an  existing  sewerage  system,  an- 
other method  of  sewage  disposal  shall'  be 
adopted  by  the  municipality,  and  then  the 
existing  system  discontinued.  On  tbe  con- 
trary, the  only  provision  is  one  whereby  it 
is  rendered  impossible  for  municipalities 
thereafter  to  lawfully  build  such  sewerage 
systems.  And  it  is  urged  that  all  that  is 
intended  to  be  protected  by  tbe  proviso  is 
an  existing  sewerage  system,  and  that  the 
additional  pollution  of  the  water  resulting 
from  the  dumping  of  deleterious  matter  on 
the  river  banks  is  prohibited  without  quali- 
fication. To  this  I  am  unable  to  assent. 
There  is  nothing  ambiguous  about  the  pro- 
.vlso.  Its  language  is  as  plain  as  it  is  gen- 
eraL     It  is  that  the  act  "shall  not  be  held 


to  apply  to  any  •  •  •  municipality 
•  ♦  *  which  •  •  •  has  a  public  sewet* 
or  system  of  sewers  •  *  •  legally  con- 
structed •  •  •  discharging  its  drainage 
or  sewage  into  any  such  river."  Tbe  statute 
is  penal  in  character,  and  doubtless  remedial 
also.  The  section  authorizing  the  State . 
Board  of  Health,  instead  of  proceeding  to 
recover  the  penalty  prescribed  for  violation 
of  tbe  act,  to  file  a  bill  in  chancery  in  the 
name  of  tiie  state,  on  the  relation  of  sucb 
board  for  an  injunction  to  prohibit  further 
violation  appears  to  be  remedial.  The  gen- 
eral rule  for  the  construction  of  provisos  in 
statutes  is  that  they  are  strictly  construed, 
and  take  no  case  out  of  the  enacting  clause 
which  does  not  fall  fairly  within  their  terms; 
but  in  penal  statutes  the  provisos  must  tie 
liberally  construed.  And  this,  subject  to  tbe 
cardinal  rule  that  the  court  must,  if  it  can, 
give  effect  to  the  legislative  intent  to  be 
irathered  from  the  whole  act.  Am.  &  E<ng. 
Ifincy.  of  U  (2d  Ed.)  vol-  28,  p.  680. 

In  Van  Reipen  v.  Jersey  City,  58  N.  J.  Law, 
282,  267,  33  AU.  740,  742,  the  Supreme  Court 
said:  "The  proviso  of  an  act  Is  sometimes 
resorted  to  for  the  interpretation  of  ambig- 
uous or  doubtful  language  in  the  enacting 
clause,  but  there  is  nothing  ambiguous  or 
doubtful  for  interpretation  In  this  case."  So 
in  the  case  in  hand  there  is  nothing  ambig- 
uous or  doubtful  either  in  the  enacting  clause 
or  in  the  proviso.  Regarded  either  as  a  re- 
medial statute.  In  which  case  the  proviso  is 
to  be  strictly  construed,  or  as  a  penal  act,  in 
which  case  it  is  to  be  liberally  construed, 
the  defendant  prevails,  because  there  is  no 
ambiguity  discoverable  In  the  enactment; 
the  clearly  expressed  legislative  intention  be- 
ing to  except  from  all  the  provisions  of  the 
act  such  municipalities  as  had  sewerage  and 
drainage  systems  at  the  time  of  its  approvaL 
There  is  nothing  to  construe;  nothing  to  in- 
terpret The  defendant  is  clearly  within  tbe 
exemption  In  the  proviso.  If  we  were  re- 
quired to  go  outside  of  tbe  words,  and  look 
to  the  subject-matter  as  an  aid  in  interpre- 
tation, it  would  be  found  to  be  at  least. 
If  not  more  reasonable  to  say  that  the  Legis- 
lature intended  to  except  municipalities  hav* 
ing  the  required  sewerage  system  from  the 
provision  against  dumping  upon  the  banks 
of  a  river,  as  well  as  against  sewering  into 
it  because  It  would  be  more  or  less  absurd 
to  enjoin  the  dumping  of  deleterious  matter 
upon  the  banks  of  a  stream  into  which  an 
unlimited  quantity  of  filth  could  be  discharg- 
ed through  the  sewers.  In  other  words,  It 
seems  reasonable  that  tbe  Legislature  should 
have  intended  that  in  the  case  of  municipali- 
ties lawfully  discharging  sewage  into  a  riv- 
er from  a  given  area  and  thereby  polluting, 
the  stream,  the  same  municipality,  if  it 
chose,  might  dump  refuse  upon  the  banks 
of  the  stream,  for  thereby  its  waters  would 
doubtless  not  be  any  more  effectually  pol- 
luted. If  a  town  is  permitted  to  discharge 
its  entire  sewage  into  a  river  through  a  sew- 
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er  system.  It  seema  almost  absurd  to  say 
tliat  that  may  continue,  bat  that  the  damping 
of  refnse  upon  the  bank  shall  be  prohibited 
because  the  refuse  may  find  Its  way  into 
the  waters  and  corrupt;  or  tend  to  corrupt, 
tbem. 

Because  Easton  is  polluting  the  river  much 
more  than  Phllllpsburg  (which  is  regrettable) 
Is  no  ground  for  denying  an  Injunction,  even 
If  the  Issuance  of  the  writ  would  be  "futile 
or  inequitable,"  as  claimed  by  the  defend- 
ant The  act  in  question  has  been  construed 
tn  this  court,  and  held  to  extend  to  a  case 
of  refuse  which  will  impair,  or  tend  to  Im- 
pair, the  quality  of  the  water.  State  Bd. 
Health  t.  Diamond  Mills  Paper  Co.,  63  N.  J. 
Bq.  Ill,  117,  61  Atl.  1019.  In  this  case  the 
proviso  is  adverted  to,  but  was  not  under  re- 
view, and  was  not  considered.  It  is  not  be- 
cause an  injunction  would  be  futile,  which 
I  'do  not  concede,  but  it  is  because  the  de- 
fendant Is  saved  by  the  proviso  in  the  act, 
that  the  injunction  Is  denied. 

If,  in  the  general  scheme  upon  wbldi  the 
state  has  entered  for  the  purification  of  our 
potable  waters,  It  Is  deemed  necessary  to 
prevent  a  municipality  from  dumping  dele- 
terious matter  upon  the  bank  of  a  river  into 
which  it  may  nevertheless  discbarge-  the 
sewage  of  Its  inhabitants  numbering,  as  lu 
the  case  in  hand,  several  thousand  people, 
the  remedy  lies  witti  the  Legislature.  The 
courts  are  powerless  to  extend  it. 


(76  N.  J.  B.  U8) 

NBWB?JRY  V.  BARKALOW  et  al. 

(Court  of  Chancery  of  New  Jersey.    Jan.  21, 
1909.) 

1.  Vendor  and   Purchasbb   (§   230*)— Bona 
fidk  pubchaskb — notice. 

A  corporation  authorized  by  its  act  of  In- 
corporation to  purchase  and  sell  land,  and  to 
require  any  grantee  to  make  such  improvements 
as  might  seem  expedient,  purchased  land,  laid 
out  streets,  and  adopted  a  resolution  fixing  a 
building  line.  It  then  conveyed  a  tract  sub- 
ject to  the  restrictions  in  the  act  of  incorpora- 
tion, and  bound  the  grantee  and  assigns  not  to 
violate  the  act  of  incorporation  or  regulations 
made  by  the  corporation;  The  tract  conveyed 
was  subsequently  divided  into  lots,  and  conveyed 
to  different  persons,  subject  to  conditions  and 
restrictions  previously  imposed  by  the  corpora- 
tion. Held,  that  such  persons  were  chargeable 
with  notice  of  the  building  restrictions  contain- 
ed in  the  resolution  of  the  corporation,  though 
it  appeared  only  in  its  complete  form  in  the 
minute  book  of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  $  511 ;   Dec.  Dig.  f  230.*] 

2.  Covenants  ({  49»)  —  Constbuction  —  "At 
Ant  Time." 

The  words  "at  any  time,"  In  a  deed  by  a 
oorporation  authorized  to  purchase  and  sell 
lands  subject  to  restrictions,  which  recites  that 
the  conveyance  is  subject  to  the  restrictions  in 
the  act  of  incorporation,  and  that  the  grantee, 
his  heirs,  and  assigns  agree  not  to  violate  any 
of  the  provisions  m  the  act  of  incorpor.ition, 
"by-IawB,  rules  or  regulations  made  by  the  said" 
grantor    at  any  time"  refer  to  the  date  of  the 


violation,  and  not  to  tbe  date  of  die  adoption 
of  the  by-lawa,  rules,  or  regulations. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  {  49 ;  Dec.  Dig.  {  48.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  1,  pp.  602,  603.] 

3.  Covenants  (|  40*)  —  CoNsntncnoN — Cek- 

TAINTT. 

To  authorize  one  to  Insist  on  restrictive 
covenants  in  deeds,  and  to  invoke  the  Injunc- 
tive ^wers  of  the  court  to  enforce  them,  tho 
restrictive  covenants  mast  lie  clear  and  satis- 
&ictory. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  §  49;   Dec.  Dig.  S  49.*] 

4.  Covenants  (J  61*)  —  Conbtbuctiow — Ceb- 

TAINTT. 

A  corporation  authorized  to  purchase  and 
sell  lands,  and  to  require  any  grantee  to  mak« 
such  improvements  as  might  seem  expedient  to 
secure  a  uniform  development  purchased  land, 
laid  out  streets  and  avenues  tnrough  it  the 
avenues  running  at  right  angles  to  the  streets, 
and  being  20  feet  wider  than  tbe  streets.  It 
adopted  a  resolution  for  a  uniform  building  line 
"on  the  main  avenues,"  and  conveyed  tracts 
subject  to  restrictions  contained  in  mies  of  the 
corporation,  which  the  grantee  agreed  not  to 
violate.  Held,  that  the  restrictive  covenant  ap- 
plied not  to  the  streets  at  all,  but  applied  to 
each  and  all  of  the  avenues ;  tbe  word  "main" 
in  the  quoted  phrase  being  (arplnsag& 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  {  50;   Dec.  Dig.  {  61.*] 

5.  Covenants  (J  79*)  —  Buildino  REsrrBrc- 

TIONS — ENFOBCEMENT— ViOIJkTION. 

Where  an  owner  of  land  laid  it  out  into 
streets  and  blocks,  and  by  restrictive  covenants 
in  the  de«ds  fixed  a  building  line,  the  fact  that 
a  purchaser  violated  the  restriction  by  the  con- 
struction of  an  open  piazza  which  extended  into 
the  restricted  area,  but  did  not  obstruct  the 
view  from  adjacent  property,  did  not  prcvput 
him  from  enforcing  the  restrictions  against  the 
adjacent  owner;-  the  purchaser's  violation  beins 
immaterial. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent.  Dig.  }  78;  Dec.  Dig.  S  79.*] 

6.  Injunction   (8   189*)— Bdeldino  Resttric- 
TI0N9— Violation— Scope  of  Relief. 

Where  an  owner  of  land  laid  it  out  into 
streets  and  blocks,  and  by  restrictive  covenants 
in  deeds  to  purchasers  fixed  a  building  line,  tbe 
court,  in  a  suit  to  restrain  specific  violations 
of  the  covenant,  was  limited  to  a  consideration 
of  the  facts  relating  to  the  street  on  which  the 
violations  were. 

[Ed.  Note.— For  other  cases,  see  Injunction. 
Cent.  Dig.  §  409;    Dec.  Dig.  S  189.*] 

7.  Deeds  (§  175*)— BmtDiNO  RE8TBicnoN»— 
Abandonment. 

An  owner  of  land  laid  it  out  into  streets 
and  blocks,  and  by  restrictions  in  deeds  to  pur- 
chasers fixed  a  building  line.  An  owner  of  a 
lot  on  one  street  sought  to  restrain  the  .adja- 
cent owner  from  violating  the  building  restric- 
tions. Of  the  36  houses  on  one  side  of  the 
street  9  were  over  the  restrictive  line  from  1 
inch  to  i^  inches.  There  was  also  an  old 
house  at  the  extreme  westerly  end  of  the  street 
which  had  a  closed-In  veranda  extending  over 
the  line  a  distance  of  over  9  feet  Of  the  43 
houses  on  tbe  other  side  of  tbe  street  18  were 
over  the  line  from  2  inches  to  a  little  over  2 
feet.  There  was  nothing  to  show  that  the  orig- 
inal owner  had  consented  to  the  violations. 
Held,  that  the  violations  were  too  insignificant 
in  extent  and  in  number  to  justi^  the  court 
in  inferring  a  general  abandonment  of  the 
building  restriction,  even  if  the  original  owner 
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conld  abandon  or  releam  a  lestrlction  wbich  it 
bad  made  for  th«  benefit  of  all  ita  Kianteea. 

[Eld.  Note.— F<»  otber  cases,  see  Deeds,  Cent. 
Dig.  I  S45;  Dee.  Dig.  i  ITS.*] 

Suit  by  Emma  V.  Newbery  against  Maty 
M.  Barkalow  and  another.  Heard  on  bill  to 
restrain  defendants  from  building  within  a 
restricted  area.     Decree  for  complainant. 

Aaron  B.  Johnston  and  Charles  H.  iTins, 
for  complaisant  David  Harvey  and  Alan  H. 
Strong,  for  defendants. 

HOWBUU  ▼.  O.  The  Ocean  Beadi  As- 
sociation was  Incorporated  on  March  18, 
1878  (P.  Ix  p.  108»).  It  was  aathorized  to 
purchase  and  sell  lands,  and  was  especially 
empowered  to  require  any  grantee  from  it  to 
make  and  maintain  such  style  and  character 
of  ln4)rovementa  on  the  lands  conveyed,  or 
on  the  streets  fronting  thereon,  as  might 
seem  most  expedient  for  securing  a  uniform 
system  of  develc^ment  and  improvement 
The  corporation  purchased  a  tract  of  land  ex- 
tending from  the  Atlantic  Ocean  to  Shark 
river,  in  Monmouth  county,  with  the  Intent 
of  promoting  the  seaside  resort  which  is  now 
known  by  the  name  of  "Belmar."  It  at  once 
laid  ont  streets  and  avenues  through  the 
property  east  of  F  street,  and  filed  maps 
thereof,  the  streets  running  north  and  south 
being  designated  by  the  letters  of  the  alpha- 
bet and  the  avenues  running  east  and  west 
at  right  angles  to  the  streets  being  designated 
by  numbers.  The  streets  were  laid  out  60 
feet  wide,  and  the  avenues  80  feet  wide.  Be- 
fore any  lots  were  sold  by  the  corporation 
its  board  of  directors,  on  June  8,  1873,  pass- 
ed the  following  resolution:  "Resolved,  that 
it  is  highly  Important  to  maintain  uniformity 
In  the  line  of  buildings  on  the  main  avenues 
of  the  association,  and  for  securing  said  ob- 
ject that  no  building  be  erected  on  said  av- 
enues nearer  to  the  line  of  same  than  twenty 
feet"  This  resolution  was  entered  upon  the 
minutes  of  the  corporation,  and  no  public 
filing  01  other  general  notice  was  given  of 
it  On  March  27,  1877,  the  corporation  made 
a  deed  to  Ellen  T.  H.  Harvey  for  a  plot  of 
land  containing  about  3%  acres,  including 
the  lots  now  owned  by  the  complainant  and 
the  defendant  This  plot  lay  west  of  F 
street,  and  between  that  street  and  Shark 
river,  and  at  the  time  of  the  conveyance  had 
not  been  plotted  into  lots,  nor  had  there  been 
filed  any  map  showing  the  lines  of  streets 
and  avenues  through  it  It  will  be  observed, 
however,  that  the  deed  refers  to  several 
streets  and  avenues  by  name.  These  were 
afterwards  plotted  and  made  coterminous 
with  the  streets  and  avenues  which  had  been 
previously  laid  ont  east  of  F  street  This 
deed  of  conveyance  is  in  the  usual  form  of  a 
warranty  deed,  but  It  was  made  "subject 
nevertheless,  to  the  covenants,  conditions  and 
restrictions  contained  in  the  aforesaid  act 


entitled  'An  act  to  Incorporate  the  Ocean 
Beach  Association.'"  The  deed  also  contain- 
ed a  covenant  made  by  the  grantee  in  the  fol- 
lowing words:  "And  the  said  party  of  the 
second  part  for  herself,  her  heirs  and  as- 
signs, does  covenant  and  agree  to  and  with 
the  said  the  Ocean  Beach  Association,  their 
successors  and  assigns,  that  the  said  party 
of  the  second  part,  her  heirs  and  assigns, 
shall  not  sell  or  suffer  to  be  sold  on  the  said 
premises  hereby  conveyed  any  spirituous  or 
intoxicating  liquors,  nor  violate  any  of  the 
provisions  contained  in  said  act  of  incorpora- 
tion, by-laws,  rules  or  regulations  made  by 
the  said  association  at  any  time." 

The  title  to  these  two  lots  passed  by  sever- 
al mesne  conveyances  to  a  corporation  known 
as  the  Land  &  Loan  Company,  by  deed  dat- 
ed January  23,  1907.  All  the  intervening 
deeds,  with  the  exception  of  one  made  by  an 
auditor  in  attachment,  make  reference  to  the 
covenants,  conditions,  and  restrictions  con- 
tained in  the  deed  from  the  Ocean  Beach  As- 
sociation to  Mrs.  Harvey.  On  February  2, 
1907,  the  Land  &  Loan  Company  by  its  deed 
to  Cirrus  B.  Honce  made  the  first  severance 
of  the  title  to  the  lots  in  question.  By  this 
deed  it  conveyed  to  Honce  lot  No.  1,963  on 
the  corporation's  map,  which  was  on  Septem- 
ber 18,  1907,  conveyed  by  him  to  the  com- 
plainant Mrs.  Newbery.  The  deed  to  Mr. 
Honce  Is  made  subject  to  certain  conditions, 
covenants,  and  restrictions  theretofore  impos- 
ed upon  said  land  and  premises  by  the  Ocean 
Beach  Association,  and  the  deed  from  him 
to  Mrs.  Newbery  Is  made  subject  to  all  the 
covenants,  conditions,  and  restrictions  con- 
tained in  the  former  deeds  for  the  same 
premises.  On  June  1,  1907,  the  Land  & 
Loan  Company  conveyed  to  the  defendant  lot 
1,964  which  adjoins  the  complainant's  lot  on 
the  west  This  deed  contains  the  following, 
at  the  end  of  the  description:  "Under  and 
subject,  nevertheless,  to  certain  conditions, 
covenants  and  restrictions  heretofore  Imposed 
upon  said  land  and  premises  by  said  Ocean 
Beach  Association."  The  complainant  and 
defendant,  therefore,  own  adjoining  lots  on 
the  association  tract  both  fronting  on  Tenth 
avenue  and  lying  west  of  F  street ;  the  com- 
plainant's lot  being  the  more  easterly  and 
the  defendant's  lot  the  more  westerly  of  the 
two.  On  the  complainant's  lot  is  erected  a 
dwelling  house,  in  which  reside  the  complain- 
ant and  her  family.  On  the  defendant's  lot 
Is  a  livery  stable,  the  main  building  of  which 
extends  within  the  limited  area  about  3 
Inches.  The  defendant  has  laid  a  foundation 
for  an  office,  which  extends  about  11  feet 
within  the  restricted  area,  and  Is  about  to 
construct  an  office  building  thereon.  The  dlsi 
tance  between  the  complainant's  house  and 
the  defendant's  livery  stable  is  about  6  to  8 
feet  The  complainant's  biU  is  based  upon 
the  allegation  that  there  was  a  general  plan 
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for  the  improTement  ot  Tenth  avenue  by 
maintaining  the  front  line  of  the  liouses  20 
feet  away  from  the  at^eet  line,  of  which  gen- 
eral plan  the  defendant  had  notice. 

There  was  evidence  tending  to  show  that 
all  the  deeds  of  conveyance  made  by  the 
Ocean  Beach  Association  for  lands  covered 
by  their  maps  contained  the  same  covenant 
that  appears  in  the  deed  from  that  corpora- 
tion to  Mrs.  Harvey.  And  -it  likewise  ap- 
pears that  that  corporation  did  formulate  and 
lay  out  a  general  plan  for  the  uniform  Im- 
provement of  all  the  property  which  It  owned 
at  that  point.  Both  complainant  and  defend- 
ant must  be  charged  with  notice  of  these 
facts,  for  the  reason  that  they  are  specifically 
referred  to  in  both  their  deeds.  Such  was 
the  determination  of  this  court  In  the  case 
of  Hayes  v.  Waverly  and  Passaic  Railroad, 
51  N.  J.  Elq.  345,  27  Atl.  648,  and  my  conda- 
slon  Is  that  the  lands  of  the  complainant  and 
the  defendant  were  bound  by  the  resolution 
of  June  9,  1873,  although  it  only  appears  in 
its  complete  form  in  the  minute  book  of  the 
private  corporation  which  owned  the  land. 
This  must  be  the  only  conclusion  that  can  be 
reached,  because  the  first  deed  In  this  title 
refers  to  the  by-laws,  the  rules,  and  the  regu- 
lations made  by  the  grantor  upon  the  first 
transfer  of  the  title.  The  phrase  "at  any 
time"  contained  In  the  covenant  in  the  Har- 
vey .deed  refers  to  the  date  of  the  violation, 
and  not  to  the  date  of  the  adoption  of  by- 
laws, rules,  or  regulations.  The  complainant 
having  thus  established  the  ai^llcatlon  of  the 
restrictive  covenant  to  the  lands  of  the  de- 
fendant. It  next  becomes  necessary  to  inquire 
whether  the  covenant  is  of  a  character  that 
can  be  enforced,  and  whether  the  complain- 
ant is  in  a  position  to  be  entitled  to  insist 
upon  it 

The  first  objection  made  by  the  defend- 
ant is  that  the  covenant  Is  uncertain.  It 
must  be  conceded  that  restrictive  covenants 
must  not  be  vague  or  uncertain;  that  the 
complainant's  right  to  insist  upon  the  cove- 
nant and  to  Invoke  the  Injunctive  powers  of 
the  court  must  be  clear  and  satisfactory. 
Sutcllffe  V.  Elsele,  62  N.  J.  B)q.  222,  50  AU. 
6&.  The  covenant  applies  the  building  line 
restriction  to  what  It  calls  the  "main  ave- 
nues." Defendant  insists  that  this  descrip- 
tion of  the  highways  to  which  the  covenant 
was  Intended  to  apply  is  Illusory,  vague,  and 
uncertain,  because  no  one  can  tell  from  the 
context  what  Is  meant  by  the  word  "ave- 
nues," or  by  the  words  "main  avenues."  The 
first  map  of  the  Ocean  Beach  property  ap- 
pears to  have  been  made  on  May  0,  1873, 
and  to  have  been  filed  in  the  oQlce  of  the 
county  clerk  of  Monmouth  county  on  October 
4th  of  that  year.  The  map  was  consequent- 
ly made  before  the  passage  of  the  restrictive 
resolution.  The  map  appears  upon  Inspec- 
tion to  have  distinguished  between  the  two 
classes  of  pubUc  highways  laid  out  upon  it, 
calling  one  class  streets  and  the  other  class 


avenues.  The  avenues,  being  SMnewhat  wid- 
er than  the  streets,  must  have  been  then  con- 
sidered to  be  the  main  public  highways.  At 
that  time  there  were  no  buildings  upon  tlie 
property,  and  there  were  no  physical  marks 
from  which  It  could  be  deduced  that  one 
avenue  was  more  of  a  main  avenue,  or  that 
one  street  was  more  of  a  main  street,  than 
any  other  avenue  or  street  The  only  thing 
the  board  of  directors  could  have  bad  before 
them  was  the  map,  on  which  it  plainly  ap- 
peared that  the  avenues  were  the  main  high- 
ways, because  they  were  wider  than  those 
highways  which  were  called  streets.  It  is 
therefore  quite  apparent  that  the  word 
"main"  is  surplusage,  and  that  the  covenant 
was  Intended  to  apply  not  to  the  streets  at 
all,  but  to  apply  to  each  and  all  of  the  ave- 
nues. The  objection  of  Invalidity  on  account 
of  vagueness  and  uncertainty  is  therefore  not 
tenable. 

The  right  of  the  complainant  to  bring  the 
suit  Is,  in  my  opinion,  very  clear.  She  is 
within  the  authority  of  De  Gray  v.  Mon- 
mouth Beach  Association,  60  N.  J.  En.  329, 
24  Atl.  388,  affirmed  6T  N.  X  Hq.  731,  63 
Atl.  1118;  and  see  the  most  recent  declara- 
tion of  the  English  Chancery 'Division  on  the 
subject  in  the  opinion  of  Mr.  Justice  Park- 
er, in  Elllston  v.  Bea<^er  (1908)  77  U  J.  Ch. 
617.  One  of  the  objections  to  her  position 
as  a  complainant  is  that  she  has  violated  the 
covenant  herself,  and  therefore  ought  not  to 
be  heard  to  complain  of  violations  of  others. 
It  is  true  that  the  piazza  in  front  of  the 
complainant's  house  extends  within  the  re- 
stricted area,  but  It  Is  an  open  piazza,  and 
Is  no  obstruction  to  the  view  from  the  de- 
fendant's property,  and  Is  within  the  ruling 
of  Vice  Chancellor  Emery  la  Morrow  v. 
Hasselman,  post  Although  the  Ocean  Beach 
Association  formulated  a  plan  for  building 
line  restrictions  which  should  cover  all  Its 
property,  yet  when  It  comes  to  specific  vio- 
lations the  consideration  of  the  subject  must 
be  confined  to  the  street  on  which  the  vlola- 
tlous  are.  This  was  so  held  by  Vice  Chan- 
cellor Bmery  In  MorroW'  v.  Hasselman,  69 
N..  J.  Eq.  612,  61  Atl.  369,  and  applies  with 
peculiar  force  to  the  case  in  band.  There- 
fore, taking  into  consideration  Tenth  avenue 
alone,  we  find  that  the  street  extends  wester- 
ly from  the  Atlantic  Ocean  to  the  Shark  riv- 
er, a  distance  of  about  2,000  feet  It  is  cut 
up  Into  eight  blocks,  the  property  of  the  par- 
ties hereto  being  on  the  seventh  block  from 
the  ocean. 

Recurring  to  the  particular  statements 
about  the  houses.  It  appears  that  ther«  were 
at  the  time  of  the  hearing  79  houses  erected 
on  Tenth  avenue,  of  which  36  are  on  the 
south  side  and  43  on  the  north  side.  Of  the 
36  on  the  south  side  9  appear  to  be  over  the 
restrictive  line  from  1  Inch  to  4^  inches. 
In  addition  thereto  there  is  an  old  bouse  at 
the  extreme  westerly  end  of  Tenth  avenue 
and  near  the  Shark  river  which  has  a  closed- 
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in  yeranda  that  extends  over  the  line  a  dis- 
tance of  9  feet  2  inches.  Of  the  43  houses  on 
the  north  side  18  appear  to  be  over  the 
line,  although  the  -witness  who  speaks  of 
them  gives  the  distances  of  16  only.  These 
encroach  from  2  feet  3%  Inches  down  to  2 
inches,  those  extending  over  the  line  as  mnch 
as  a  foot  being  wholly  east  of  V  street  It 
tbns  appears  that  of  the  total  number  of 
houses  on  the  street  (79)  52  are  erected  In 
compliance  with  the  terms  of  the  resolution, 
and  27  extend  over  the  restricted  line.  Of 
the  27  there  are  but  6  which  are  1  foot  or 
more  over  the  line.  These  6  all  He  east  of  B 
street,  and  are  distant  to  the  eastward  of 
the  complainant's  lot  nearly  1,300  feet  All 
the  remainder  extend  from  1  inch  to  10% 
Inches  over.  I  do  not  think  that  this  situa- 
tion discloses  an  abandonment  of,  or  a  dis- 
position to  abandon,  the  line  which  was  fixed 
by  the  resolution  of  1873.  There  is  no  evi- 
dence whatever  that  the  original  grantor,  the 
Ocean  Beach  Association,  gave  its  consent  or 
In  any  way  actively  promoted  any  of  these 
violations,  or  that  it  tacitly  assented  thereto. 
It  appears  that  several  years  ago,  and  prob- 
ably not  later  than  1896,  the  association  dis- 
posed of  all  Its  lands,  and,'  as  a  corporation, 
has  not  had  since  that  time  any  Interest  in 
the  property ;  and  Indeed  it  Is  dlfScult  to  see 
how  the  association  could  abandon  or  release 
a  covenant  which  it  had  entered  into  for  the 
benefit  of  all  Its  grantees.  Neither  do  I  think 
that  mere  acquiescence  by  the  complainant  in 
the  violations  above  referred  to  -would  be  any 
evidence  of  consent  on  her  part  The  viola- 
tions are  too  insignificant  in  extent  and  In 
number  to  Justify  the  court  in  inferring  a 
general  abandonment  of  the  covenant  The 
fact  that  six  owners  saw  fit  to  subject  them- 
selves to  the  liability  of  a  lawsuit  by  violat- 
ing the  covenant  certainly  cannot  be  held  to 
be  a  general  abandonment  of  the  contractnr- 
al  relation  between  the  Ocean  Beach  Associa- 
tion and  its  various  grantees.  Acquiescence  In 
a  trivial  breach  of  such  a  covenant  does  not 
conclude  a  complainant  from  relief  in  respect 
of  a  more  Important  character.  Mr.  Justice 
Fry,  In  Richards  v.  Bevett,  7  Ch.  D.  224,  47 
Lu  J.  Ch.  472 ;  German  v.  Chapman,  7  Ch.  D. 
271,  47  L,  J.  Ch.  250;  Woodbine  L.  &  I.  Co. 
V.  Reiner  (N.  J.  Ch.)  65  Atl.  1004.  The  case 
of  Barton  v.  Sllfer  (N.  J.  Ch.)  66  Atl.  899,  is 
applicable  to  the  facts  in  this  case.  The  situa- 
tion there  was  very  much  the  same  as  here. 
There  the  Ocean  City  Association  became  the 
owner  of  a  tract  of  land  which  now  com- 
prises Ocean  City,  in  Cape  May  county,  and 
laid  it  out.  in  streets  and  lots,  and  inserted  In 
all  their  original  deeds  covenants  restricting 
the  construction  of  buildings;  and  it  was 
held  that  a  small  number  of  violations  of 
the  restrictive  covenant  could  not  be  held  to 
be  presumptive  of  a  general  abandonment  of 
the  plan  originally  determined  upon,  and  that 
where  such  a  plan  existed,  any  purchaser  had 


a  right  to  enforce  the  covenant  It  was  held 
In  Morrow  v.  Hasselman  that  slight  and  Im- 
material violations  of  the  restrictive  cove- 
nant would  not  be  considered,  unless  they 
went  to  the  extent  of  showing  a  general  aban- 
donment of  the  restrictions  by  the  owners  of 
the  property  along  the  line  of  the  street  It 
is  clear  that  the  original  grantor  who  first 
imposed  the  restrictions  upon  the  property, 
and  with  whom  the  contractnral  relaticm 
originally  existed  concerning  the  house  line, 
has  done  nothing  which  would  indicate  an  in- 
tention upon  its  part  to  disregard  or  abandon 
the'  covenant  Nothing  short  of  general  ac- 
quiescence In  the  violation  of  the  covenant 
would  be  sufficient,  in  my  opinion,  to  raise 
the  presumption  of  abandonment. 

The  decree  will  therefore  be  for  the  com- 
plafnant 

a*  N.  J.  B.  TTO> 

HBl^ZEIL  V.  HETZEL  et  al. 

(Court  of  Chancery  of  New  Jersey.    Sept.  24, 
190S.> 

Wnxs  (§}  567,  838*)— CoNSTRucnow— Devisk 

TO  Widow  in  I,ieu  of  Dower. 

A  testator  deviised  to  three  children  certain 
real  estate,  upon  which  there  were  mortfcages  at 
the  time  of  Its  acquisition  by  him,  which  mort- 
gages were  assumed  and  afrreed  to  be  paid  by 
him,  and  the  amount  of  which  was  allowed  to 
him  as  so  much  purchase  money.  He  after- 
wards made  one  mortgage  upon  the  premises  to 
secure  a  debt  created  by  himself.  By  his  will  he 
devised  the  residue  of  his  real  estate  to  the 
children  mentioned,  and  bequeathed  to  his  wid- 
ow, in  lien  of  dower,  a  sum  of  money  equal  to 
one-third  of  the  value  of  such  real  estate,  to  be 
paid  to  her  by  the  children,  and  to  be  a  lien  up- 
on the  real  estate  until  paid. 

Held,  that  the  value  of  the  lands,  to  one- 
third  of  which  the  widow  is  entitled,  is  the 
same  value  as  those  lands  have  in  the  hands  of 
the  devisees;  that  is,  that  they  are  entitled  to 
have  the  mortgage  made  by  the  testator  paid  ont 
of  his  personal  estate  In  exoneration  of  the 
lands,  but  must  accept  the  lands  subject  to  the 
mortgages  which  were  upon  them  at  the  time  of 
their  acquisition  by  the  testator,  and  which 
mortgages  he  assumed.  Consequently  the  widow 
is  entitled  to  one-third  of  the  value  of  the  lands, 
deducting  the  amount  of  the  mortgage  incum- 
brance created  by  the  testator,  but  subject  to 
the  amount  of  the  incumbrances  assumed  by 
him. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  a  567,  838.»] 

(Syllabus  by  the  Court) 

Bill  by  Mary  Hetzel  against  John  Hetzel 
and  others.    Decree  for  complainant 

Joseph  E.  Hunt,  A.  V.  Dawes,  and  John 
Rellstab,  for  complainant  Unton  Satter- 
thwalt,  for  defendants. 

WALKER,  V.  C.  The  construction  of  the 
last  win  of  Jacob  Hetzel,  late  of  the  city  of 
Trenton,  Is  involved  In  this  cause.  He  died 
In  the  month  of  September,  1907,  and  his  will 
was  proved  before  the  surrogate  of  the  coun- 
ty of  Mercer  on  the  20th  day  of  that  month. 
It  was  made  August  9,  1900,  and  consisted 
of  eight  Items.    Afterwards,  and  on  various 
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dates,  he  made  four  codicils.  The  will  and 
the  codlcUs  were  all  proved  together.  Such 
provisions  of  the  will  and  codlcUs  as  are 
necessary  for  the  determination  of  the  ques- 
tion involved  are  as  follows:  The  testator 
provided  (1)  that  all  of  bis  Just  debts  and 
funeral  ezi)enses  be  paid ;  (2)  he  bequeathed 
to  hla  wife,  Mary  Eetzel,  certain  articles  of 
furniture,  and  $500  in  cash;  (4)  he  devised 
and  bequeathed  to  his  son  Charles  certain 
personal  property  and  a  lot  of  land;  (ES)  he 
devised  to  his  sons,  Charles  and  John,  and 
bis  daughter,  Mary,  all  the  rest  and  residue 
of  his  real  estate,  subject  to  bis  wife's  right 
of  dower;  (6)  he  ordered  and  directed  his 
executor  to  sell  all  the  rest  and  residue  of  his 
personal  property,  and  from  the  proceeds 
thereof  to  pay  his  debts,  funeral  expenses, 
and  the  cost  of  a  monument;  (7)  the  be- 
quests to  his  wife  to  be  In  Ueu  of  dower  in 
the  lot  devised  to  Charles,  and  in  lieu  of  any 
Interest  she  might  claim  In  his  personal  prop- 
erty. By  a  codicil  of  April  26,  1904,  he  re- 
cited the  devise  of  the  rest  and  residue  of  his 
real  estate  to  his  sons  and  daughter,  subject 
to  his  wife's  right  of  dower,  and  then  pro- 
vided: "Now  I  do  give  to  my  wife,  Mary 
Eetzel,  a  sum  of  money  equal  to  one-third  of 
the  value  of  the  said  real  estate,  to  be  paid 
to  her  by  my  said  children  and  to  be  a  Hen 
upon  said  real  estate  until  paid,  the  said  sum 
of  money  to  be  in  lieu  of  her  dower  therein 
mentioned."  Mr.  Hetzel  died  seised  of  seven 
different  tracts  of  land,  which  he  acquired  in 
five  different  conveyances.  All  of  the  tracts 
are  Incumbered  by  mortgages,  assumed  by  the 
testator  as  part  of  the  consideration  given 
for  them,  save  In  one  instance,  In  which  a 
mortgage  of  $1,000  was  made  by  him.  The 
value  of  his  real  estate  is  $17,200.  The  In- 
cumbrances thereon  amount  to  $74300,  includ- 
ing the  mortgage  made  by  himself.  The  per- 
sonal estate  is  sufficient  to  satisfy  the  tes- 
tator's debts.  Including  the  mortgages  upon 
his  real  estate.  The  real  estate  being  worth 
$17,200  gross,  its  net  value,  after  deducting 
the  mortgage  made  by  the  testator,  is  $16,200. 
After  deducting  the  mortgage  Incumbrances 
assumed  by  the  testator  upon  the  acquisition 
of  the  property,  and  omitting  the  $1,000  mort- 
gage made  by  himself,  the  net  value  is  $11,- 
200.  After  deducting  all  the  mortgage  In- 
cumbrances, it  is  $10,000. 

The  question  is.  Shall  the  widow,  In  Ilea 
of  her  dower,  have  one-third  of  $17,200,  or  of 
*16,200,  or  $11,200,  or  of  $10,000?  On  behalf 
of  the  complainant  it  is  contended  that  the 
testator  meant  that  his  widow  should  have 
one-third  of  the  value  of  his  real  estate  with- 
out any  deduction  of  the  mortgage  incum- 
brances; while  the  defendants  insist  that  he 
meant  to  give  her  one-third  of  the  value  of 
his  lands,  first  deducting  the  mortgage  in- 
cumbrances thereon,  except,  possibly,  the 
Amount  of  the  mortgage  made  by  himself, 
which  was  for  a  debt  created  by  him.  My 
opinion  is  that  the  testator  meant  that  his 
■widow  should  have  one-third  of  the  value  of 


■the  residue  of  the  real  estate  he  devised  to 
tils  sons,  Charles  and  John,  and  his  daughter, 
Mary,  Just  as  that  value  passed  to  them  by 
virtue  of  the  devise,  for  in  the  codlcU  of 
April  26,  1904,  the  testator,  after  reciting  the 
devise  of  the  residue  of  his  real  estate  to  his 
sons  and  daughter  Just  mentioned,  subject  to 
his  wife's  right  of  dower,  in  the  fifth  item  of 
his  wm,  proceeds  to  give  her  "a  sum  of  mon- 
ey equal  to  one-third  of  the  value  ot  said 
estate" — ^that  Is,  the  residuary  estate — "to 
be  paid  to  her  by  my  said  children  and  'to  be 
a  lien  upon  said  real  estate  until  paid."  In 
the  presence  of  such  expressions  It  would  be 
hard  to  find.  It  seems  to  me,  that  the  testator 
meant  that  the  devisees,  his  children,  should 
give  his  widow  one-third  of  the  gross  value 
of  the  lands  devised  to  them  If  those  lands 
in  their  bands  were  subject  to  Incumbrances 
amounting  to  more  than  one-third  of  their 
value.  So  the  solution  of  this  question  de- 
pends, in  my  opinion,  upon  the  status  of  these 
devisees  with  reference  to  the  lands  devised, 
and  the  question  is.  Are  the  lands  subject 
to  the  Incumbrances  in  the  hands  of  the  dev- 
isees, or  are  the  devisees  entitled  to  have  the 
lands  exonerated  by  the  personal  estate? 
The  fact  that  the  widow  is  not  the  mother 
of  decedent's  children  is,  I  take  It,  qaite  un- 
important That  the  testator  meant  that  the 
value  of  the  lands  to  his  wife  (for  the  pur- 
pose of  his  bequest  to  her  in  Ueu  of  dower) 
should  be  the  same  as  their  value  to  lils 
children  is  plain,  it  seems  to  me,  by  reason 
of  the  juxtaposition  of  the  two  gifts;  the  be- 
quest to  the  wife  being  a  condition  annexed 
to  the  devise  to  the  children.  By  the  lan- 
guage he  used  the  testator  could  not,  I  think, 
have  Intended  one  value  for  his  wife  and 
another  for  Ills  children.  It  Is  true  that  the 
testator  charged  the  payment  of  his  debts 
upon  his  real  estate;  his  personal  property 
being  the  primary  fund  for  their  payment. 
Such  was  the  effect  of  the  first  item  in  bis 
will.  Suydam  v.  Voorhees,  58  N.  J.  B>i.  157, 
165,  43  AU.  4 ;  KoU  v.  Ron,  68  N.  J.  Eq.  227, 
229,  69  AtL  296.  By  the  sixth  item  of  hla 
will  be  directed  a  sale  of  all  of  hla  personal 
property,  not  speciflcally  bequeathed,  to  pay 
his  debts,  funeral  expenses,  and  the  cost  of 
a  monument  By  these  provisions  for  the 
payment  of  his  debts  the  testator  did  not, 
in  my  Judgment,  intend  to  Include  obliga- 
tions upon  which  he  was  liable  only  by  way 
of  indemnity,  in  the  case  of  mortgages  which 
he  had  assumed  but  did  not  create,  and  which 
neither  he  nor  his  estate  might  ever  be  called 
upon  to  discharge.  If  In  his  lifetime  he  bad 
divested  himself  of  title  subject  to  the  mort- 
gages, his  grantees  might  eventitally  have 
paid  the  mortgage  debts.  So,  too,  his  devi- 
sees after  him  may  convey  the  mortgaged 
premises  in  the  same  way.  The  testator,  in 
my  opinion,  w^ote  Into  his  will  the  directions 
concerning  the  payment  of  his  debts  in  view 
of  the  law  upon  the  subject,  which  law  be  Is 
presumed  to  have  known,  and  which  will  now 
t>e  noticed. 
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In  Mount  ▼.  Van  Ness,  88  N.  J.  Eq.  202,  In 
the  Prerogatiye  Ck>urt,  It  waa  beld  tbat  the 
assumption  of  the  payment  of  a  mortgage 
upon  lands  purchased,  and  the  allowance  of 
Its  amount  as  so  much  of  the  purchase  money, 
was  not  such  personal  assumption  of  the 
mortgage  as  entitled  the  heir  to  whom  the 
premises  descended  to  exoneration  out  of  the 
personal  estate  for  the  amount  of  the  mort- 
gage. This  case  was  decided  upon  the  au- 
thority of  McLenahan  v.  McLenahan,  18  N. 
J.  Eq.  101,  and  Campbell  v.  Campbell,  30  N. 
J.  Eq.  416.  In  the  former  case  (McLenahan)' 
it  was  held  in  this  court  that  If  lands  descend 
or  are  devised,  subject  to  a  mortgage  not 
made  by  the  decedent,  the  heir  or  devisee 
takes  cam  onere,  unless  the  decedent  shall 
have  assumed  the  debt  in  such  manner  as  to 
show  an  intention  to  charge  bis  personal  es- 
tate ;  that  making  himself  or  his  representa- 
tive liable  to  be  called  on  by  the  mortgagee 
is  not  sufficient,  of  itself,  to  charge  the  per- 
sonal estate  in  relief  of  the  lands.  The  latter 
case  (Campbell)  was  one  on  a  bill  for  dower 
in  lands  of  an  intestate,  which  were  subject 
to  a  mortgage  put  thereon  by  the  intestate, 
and  also  lands  which  were  purchased  by  him 
subject  to  a  mortgage,  the  amount  of  which 
waa  allowed  to  him  as  so  much  of  the  pur- 
chase money,  and  the  payment  thereof  as- 
sumed by  him ;  and  it  was  held  that  as  to  the 
first  the  personal  estate  must  exonerate  the 
land,  and  dower  be  assigned  therefrom  as  if 
unincumbered,  and  that  as  to  the  second  a 
mere  assumption  of  a  mortgage  by  the  dece- 
dent was  not  such  proof  of  an  intention  to 
make  the  debt  his  own  as  rendered  his  per- 
sonal estate  primarily  liable  therefor,  and 
dower  must  be  assigned  therefrom  subject  to 
the  mortgage.  The  assumption  of  a  mort- 
gage does  not  make  the  debt  a  personal  one 
of  the  grantee  covenantor.  De  Grauw  v. 
Hechan,  48  N.  J.  Eq.  219,  223,  21  Atl.  103. 
In  the  case  of  Crowell  v.  Hospital  of  St 
Barnabas,  27  N.  J.  Eq.  650,  the  Court  of  Er- 
rors and  Appeals  held  that  the  assumption  of 
a  mortgage  in  a  deed  of  conveyance  is  a  con- 
tract with  the  grantor  simply  for  his  indem- 
nity, and  will  not  be  regarded,  either  at  law 
«r  in  equity,  as  a  contract  with  the  mortgagee 
for  his  benefit  In  this  case  Mr.  Justice  De- 
pue,  speaking  for  the  Court  of  Errors  and 
Appeals,  says,  at  page  655,  tbat  the  right  of 
a  mortga^ree  to  enforce  payment  of  the  mort- 
gage debt  as  against  the  grantee  of  the  mort- 
gagor does  not  rest  upon  any  contract  of  the 
grantee  with  him,  or  with  the  mortgagor  for 
his  benefit.  Clearly,  then,  the  mortgages  up- 
on the  property  of  which  the  testator  died 
seised,  and  which  were  not  given  by  him  as 
security  for  debts  of  his  own  creation,  but 
which  were  upon  the  premises  at  the  time  be 


acquired  them,  and  tbe  payment  of  which  he 
assumed,  were  merely  contracts  of  indemnity 
by  him  with  the  mortgagors,  his  grantors. 
They  were  not  his  debts  in  a  teclmical  sense. 
He  did  not  create  them,  and  did  not  give  the 
bonds  or  obligations  for  their  payment  at  the 
time  of  their  Inception.  Under  the  law, 
therefore,  as  it  is  settled  in  this  state,  neither 
the  heir  at  law  nor  the  dowress  could  .call 
upon  the  personal  representatives  of  a  de- 
cedait  to  discharge  such  obligations  out  of 
the  personal  estate  in  exoneration  of  the 
land.  The  situation  is  no  dlfTerent  where 
the  parties  are  devisee  and  dowress,  unless 
by  the  terms  of  his  will  a  testator  clearly 
evinces  an  intention  that  the  personal  prop- 
erty shall  exonerate  the  land. 

Chancellor  Runyon  in  Oampbdl  y.  Camp- 
bell, 30  N.  J.  Eq.,  at  page  416,  speaking  of 
land  purchased  by  an  Intestate  subject  to  a 
mortgage,  said:  "His  personal  estate  is  not 
bound  to  exoneration.  In  snch  case,  to  make 
his  personal  estate  primarily  liable,  there 
must  be  clear  evidence  of  an  Intention  to 
make  tbe  mortgage  debt  his  own."  The  same 
Chancellor,  as  Ordinary,  In  Mount  v.  Van 
Ness,  33  N.  J.  Eq.,  at  page  263,  said:  "If 
land  descends  or  is  devised  subject  to  a  mort- 
gage debt  not  created  by  the  decedent,  the 
heir  or  devisee  takes  the  property  cum  onere, 
and  Is  not  entitled  to  have  the  debt  paid  out 
of  the  personal  estate  unless  the  decedent 
has  already  assumed  the  debt,  intended  to 
make  It  a  charge  on  his  personal  estate,  or 
shall  have  so  expressly  directed  by  the  will." 
This  Is  a  directly  controlling  authority  on 
the  subject  under  consideration.  Mark  the 
language  of  Chancellor  Runyon:  "The  dev- 
isee is  not  entitled  to  have  the  mortgage 
paid  out  of  tbe  personal  estate  nsless  the 
testator  shall  have  so  expressly  directed  by 
will."  Now  no  express  direction  to  pay  the 
mortgages  assumed  by  the  testator  upon  the 
acquisition  of  his  lands  can  be  found  in  his 
will.  Not  only  that,  but  so  far  as  I  can  see, 
no  language  Is  contained  In  the  will  which 
can  be  construed  Into  an  implied  direction 
for  such  payment 

The  result  Is  that  the  widow  is  entitled  to 
a  payment  of  one-third  of  the  value  of  the 
testator's  real  estate,  first  deducting  the 
amount  of  the  mortgages  assumed  by  him, 
but  not  including  In  the  deduction  the  amount 
of  tbe  mortgage  made  by  him,  and  for  which 
his  personal  estate  Is  liable  and  must  ex- 
onerate the  mortgaged  premises  for  the  bene- 
fit of  the  devisees,  and  also  of  tbe  widow,  tbe 
legatee.  The  sum,  to  one-third  of  which  she 
Is  entitled,  Is  approximately  $11,200.  T  will 
advise  a  decree  in  accordance  with  the  views 
above  expressed. 
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STATE   V.    INTOXICATING   LIQUORS 
(MAINE  CEiNT.  R.  CO.,  Claimant). 

(Sapreme  Judicial  Court  o{  Maine.     Dec  lli 
1908.) 

1.  COMUEBOE  (I  S3*)— Irtebstate  Comuxbce— 
Pbohibited  Abticles  —  Adultebated  Liq- 

T70BS. 

By  the  act  of  Congress  known  as  the 
"Pure  Food  Law,"  approved  June  30,  1906,  c. 
3915,  34  Stat.  768  (U.  S.  Comp.  St  Snpp.  1907, 

B.  92$),  misbranded  and  adulterated  intoxicating 
quon  ate  forbidden  transportation  into  any 
state  from  another  state  or  foreign  country, 
and  hence  are  removed  from  the  protection  of 
the'  "commerce  clause"  of  the  federal  Constitu- 
tion. 

[E3d.  Note.— For  other  cases,  see  Ciotiunerce, 
Cent.  Dig.  {  26;  Dec.  Dig.  {  33.*] 

2.  ComiEBCE  (§  33*)— Intebstate  ColOfERCE— 
Pbohibited  Abtioles— Police  Power. 

Such  liquors,  brought  into  the  state  in  vio- 
lation of  Act  Cong.  June  30,  1906,  c.  3915,  34 
Stat  T68  (U.  S.  Comp.  St  Supp.  1907,  p.  928), 
become  subject  to  the  police  power  of  the  state 
immediately  upon  arrival  within  ite  territory, 
and  can  be  seized  under  sach  power  before  de- 
livery to  a  consignee. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  g  26 ;  Dec.  Dig.  f  33.»J 

(OfBciaL) 

Ebcceptions  from  Supreme  Judicial  Court, 
Piscataquis  County. 

Search  and  seizure  process  by  the  State 
against  certain  Intoxicating  Liquors.  The 
Maine  Ontral  Railroad  Company  Interposed 
a  claim.  The  municipal  court  declared  the 
liquors  forfeited,  and  claimant  appealed,  and 
on  a  hearing  before  the  presiding  Justice 
the  Judgment  was  affirmed,  and  claimant 
excepts.    Exceptions  overruled. 

Search  and  seizure  process,  whereby  cer^ 
tain  Intoxicating  liquors,  shipped  from  Bos- 
ton, Mass.,  and  consigned  to  Henry  N.  Bart- 
ley,  Greenville  Junction,  Piscataquis  county. 
Me.,  wcire  seized  at  Foxcroft,  In  said  county, 
while  ta  the  possession  of  the  Maine  Cen- 
tral Railroad  Company,  a  common  carrier. 

The  liquors  seized  were  as  follows:  "Two 
kegs  containing  20  gallons  of  ale,  1  keg  con- 
taining 30  gallons  of  gin,  1  barrel  contain- 
ing 72  quarts  of  gin,  36  quart  bottles  of 
Manhattan  cocktail,  1  barrel  containing  71 
quart  bottles  of  whisky,  1  barrel  contain- 
in  72  quart  bottles  of  whisky,  1  barrel  con- 
taining 70  quart  bottles  of  whisky,  1  barrel 
containing  36  quart  bottles  of  rum,  1  bar- 
rel containing  36  quart  bottles  of  brandy, 
1  barrel  containing  60  gallons  of  whisky, 
and  1  keg  containing  20  gallons  of  whisky." 

At  the  hearing  before  the  municipal  court 
the  Maine  Central  Railroad  Company  duly 
appeared  and  claimed  the  liquors.  The  mu- 
nicipal court  declared  the  liquors  forfeited, 
and  thereupon  the  claimant  company  ap- 
pealed to  the  Supreme  Judicial  Court,  in 
said  county,  January  term,  1908.  The  case 
was  then  heard  before  the  presiding  Justice 
at  said  term  of  said  Supreme  Judicial  Court, 


upon    the    following   agreed    statement   of 
facts: 

"The  car  containing  the  liquors  arrived 
at  Foxcroft,  Me.,  on  the  morning  of  the 
19th  day  of  September  A.  D.  1907,  and  on 
the  same  day,  before  the  said  car  was  trans- 
ferred from  the  tracks  of  the  Maine  Cen- 
tral Railroad  to  the  tracks  of  the  Bangor 
&  Aroostook  Railroad,  the  liquors  were  seiz- 
ed by  the  officers,  while  in  said  car.  The 
warrant  was  duly  and  properly  issued  and 
served,  the  liquors  were  properly  labeled, 
and  the  claimant  duly  appeared  and  became 
a  party.  It  Is  admitted  that  Professor  Ora 
W.  Knight  of  Bangor,  Me.,  an  expert  chem- 
ist, will  testify  that  all  of  the  whisky  is  ei- 
ther misbranded  or  adulterated,  or  both, 
under  the  provisions  of  United  States  Pure 
Food  Law,  Act  June  30  A.  D.  1906,  c.  3915, 
34  Stat  768  (U.  S.  Comp.  St  Supp.  1907, 
p.  928) ;  that  all  the  rum  Is  misbranded  un- 
der the  provisions  of  said  act;  that  the 
brandy  is  both  adulterated  and  misbranded 
under  the  provisions  of  said  act;  that  all 
other  of  said  seized  liquors  comply  with 
said  act 

"It  Is  further  admitted  that  aU  said  goods 
were  billed  as  crockery;  and  that  said  liq- 
uors were  intended  for  unlawful  sale  in  the 
state  of  Maine." 

The  presiding  Justice  "ordered  and  de- 
creed that  2  kegs  containing  20  gallons  of 
ale,.  1  keg  containing  30  gallons  of  gin,  1 
barrel  containing  72  quarts  of  gin  and  36 
quart  bottles  of  Manhattan  cocktail  be  re- 
turned by  the  officers  to  the  said  claimant 
forthwith."  The  presiding  Justice  further 
ordered  and  decreed  "that  the  remaining 
liquors  and  the  vessels  In  which  tbey^  were 
contained,"  to  wit  "1  barrel  containing  72 
quart  bottles  of  whisky,  1  barrel  containing 
71  quart  bottles  of  whisky,  1  barrel  con- 
taining 70  quart  bottles  of  whisky,  1  bar- 
rel! containing  36  quart  bottles  of  mm,  1 
barrel  containing  36  quart  bottles  of  brand7t 
1  barrel  containing  50  gallons  of  whisky,  1 
keg  containing  20  gallons  of  whisky,  be  de- 
clared forfeited,  and  that  the  same  be  turn- 
ed over  to  the  sherief  of  said  Piscataquis 
county,  to  be  disposed  of  by  him  in  accord- 
ance with  the  law." 

To  the .  ruling  declaring  a  f  (»f  elture  of 
the  liquors  last  above  enumerated  the  Maine 
Central  Railroad  Company  excepted. 

The  United  States  "Pure  Food  Law,"  &];>- 
proved  June  30,  1906,  entitled  "An  act  for 
preventing  the  manufacture,  sale,  or  trans- 
portation of  adulterated  or  misbranded  or 
poisonous  or  deleterious  foods,  drugs,  med- 
icines, and  liquors,  and  for  regulating  traflac 
therein,  and  for  other  purjMses,"  Is  chapter 
3915  of  the  "Statutes  of  the  United  States 
of  America  passed  at  the  first  session  of 
the  Fifty-Ninth  Omgress,   1905-06." 
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Argued  before  EMERY,  0.  J,  and  WHITE- 
HOUSE,  SAVAGE,  FEAB0D7.  and  SPEAR, 
JJ. 

W.  A.  Borgess,  Ca  Atty.,  and  O.  W. 
Hayes,  for  the  State.  Forreat  Goodwin, 
for  claimant,  Maine  Central  Railroad  Com- 
pany. 

EMERT,  O.  3.  The  intoxicating  liquors 
in  qnestlon,  the  rum,  whisky,  and  brandy, 
were  seized  in  this  state  In  the  car  of  the 
claimant  railroad  company  while  in  transit 
from  another  state  to  a  consignee  in  this 
state.  It  la  admitted  they  were  intended 
for  unlawful  sale  in  this  state.  The  claim- 
ant contends  that,  IiaTlng  been  seized  while 
in  such  transit,  they  are  protected  from 
forfeiture,  and  even  seizure,  under  the  state 
law  by  "the  commerce  clause"  of  the  Con- 
Btltatlon  of  the  United  States. 

It  appears  from  the  evidence,  however, 
that  In  addition  to  being  Intoxicating  and 
Intended  for  unlawful  sale  In  this  state,  the 
liquors  were  mlsbranded,  or  adulterated,  or 
both,  within  the  meaning  of  the  United 
States  "Pure  Food  Law,"  approved  June 
80,  190e.  That  act  of  Congress  prohibits  the 
Introduction  Into  any  state  from  another 
state  or  country  of  any  liquors  mlsbranded 
.or  adulterated  within  the  meaning  of  the 
act,  and  provides  that  if  so  transported  from 
one  state  to  another,  they  shall  be  liable 
to  seizure  and  confiscation  by  the  United 
States,  and  shall  not  be  sold  in  any  Jurisdic- 
tion contrary  to  the  law  of  that  Jurisdiction. 
By  this  statute  Congress  has,  in  etTect,  en- 
acted that  adulterated  or  mlsbranded  liquors 
shall  not  be  lawful  articles  of  commerce  be- 
tween the  states  or  with  foreign  nations. 
As  to  such  liquors  the  statute  removes  the 
federal  barrier  to  the  operation  of  the  police 
power  of  the  state  upon  them.  Having  been 
brought  into  the  state  in  violation  of  the 
act  of  Congress,  they  became  subject  to 
the  laws  of  the  state  ttie  moment  they  came 
within  its  limits. 

The  claimant  urges  that  only  the  United 
States  can  enforce  the  act  of  Congress;  that 
the  act  does  not  confer  upon  the  states  the 
power  to  seize  and  confiscate  such  liquors. 
This  process  Is  not  to  enforce  the  act  of 
Congress,  but  only  to  enforce  the  laws  of 
the  state;  The  proceeding  Is  not  nnder  the 
act  of  Congress,  but  under  the  statutes  of 
the  state.  Granting  that  the  act  of  Con- 
gress dut!8  not  confer  any  new  power  upon 
the  state,  it  removes  the  federal  barriers  to 
the  exercise  of  the  powers  conferred  upon 
the  state  by  its  own  people. 

The  Judgment  of  forfeiture  rendered  by 
the  presiding  Justice  was  right,  and  the  ex- 
ceptions to  his  decision  mnst  be 'overruled. 

Exceptions  overruled. 


aM  Me.  2S3) 
INHABITANTS  OF  MILFORD  t.  BANGOR 
RY.  &  BLBOTBIC  CO. 

(Supreme  Judicial  Court  of  Maine.     June  11, 
1908.) 

1.  Action  (|  27*)— Goncubkbrt  Rxuedt  with 
Assumpsit. 

Case  will  lie  concurrently  with  sasumpslt 
for  a  breach  of  duty  arising  out  of  an  express  or 
implied  contract. 

[Ed.  Note.— For  other  cases,  see  Acdon,  Dee. 
Dig.  I  27.») 

2.  Action  on  ths  Cask  (I  1*)— Concubbent 
Reuidt  witb  Assuupsit. 

In  many  cases  where  assumpsit  is  a  con- 
current remedy,  case  will  also  lie  for  a  viola- 
tion of  the  dut;f  which  the  contractual  rela- 
tions of  the  parties  involve. 

[Eld.  Note. — For  other  cases,  see  Action  on  the 
Case,  Cent.  Dig.  |  36 ;   Dec.  Dig.  t  !■*] 

S.  Action  on  thk  Case  (|  1*)— Bbbaoh  or 

Duty  Abisino  fbom  Contbaot. 

Although  assumpsit  will  usually  lie  for 
breach  of  a  contract,  yet  an  action  on  the  case 
for  the  breach  of  the  common-law  duty  Is  <tften- 
er  the  better  remedy. 

[Ed.  Note. — For  other  cases,  see  Action  on  the 
Case,  Cent  Dig.  t  36;    Dec.  Dig.  S  !■*] 

4.  Damages  (i  22*)  —  Bbeaoh— "MsAStnE  o* 
Damages." 

When  two  parties  have  made  a  contract 
which  one  of  them  has  broken,  the  damages 
which  the  other  party  ought  to  receive  in  re- 
spect of  such  breach  of  contract  should  be 
either  snch  as  may  fairly  and  substantially  be 
considered  as  arising  naturally — L  e.,  according 
to  the  usual  course  of  things— from  such  breach 
of  contract  Itself,  or  such  as  may  reasonably 
be  supposed  to  have  been  In  contemplation  of 
the  parties,  at  the  time  .they  made  the  contiact> 
as  tne  probable  result  of  the  breach  of  it. 

[Ed.    Note. — For   other   cases,    see    Damages, 
Cent.  Dig.  M  B8,  62;   Dec.  Dig.  {  22.*] 

5.  Watebs  ano  Wateb  Coubses  ({  200*)--lN> 

BtTTFICIENCT  OF   SUPPLT  —  DAMAOBS— RlQBT 

TO  Recoveb. 

In  an  action  on  the  case,  bronght  by  the 
plaintiff  town  against  the  defendant  corporation 
to  recover  the  value  of  the  town  hall  and  cer- 
tain sidewalks  and  hose,  the  property  of  the 
town,  which  were  destroyed  by  fire  by  reason 
of  the  alleged  negligence  of  the  defendant  cor- 
poration in  failing  to  perform  its  contract  to 
supply  through  its  pipes  water  of  sufficient  cur- 
rent, pressure,  and  volume  to  extinguish  fires 
within  the  .ran^e  of  its  hydrants,  it  appeared, 
among  other  tbmgs,  from  the  allegations  in  the 
plaintiffs'  declaration  that  the  defendant  cor- 
poration entered  into  a  contract  with  the  plain- 
tiff town  whereby,  for  the  sum  of  $800  per  year, 
it  agreed  to  supply  the  plaintiff  town  with  16 
post  hydrants  and  water  for  the  same  before  the 
1st  day  of  August,  1892;  that  it  also  agreed 
that  said  hydrants  should  have  two  nozzles, 
and  should  be  supplied  with  pipes  at  least  four 
Inches  in  diameter;  that  it  also  agreed  that 
said  hydrants  should  be  so  placed  that  proper 
protection  against  fire  should  be  secured;  that 
it  also  agreed  that  the  waterworks  should  be 
supplied  by  a  pump,  or  pumps,  of  a  capacity  of 
not  less  than  1,000,000  gallons  per  day;  also 
that  the  defendant  corporation  engaged,  and 
became  bound  and  obliged  to  furnish  through  its 
pipes  and  hydrants,  water  of  sufficient  current, 
pressure,  and  volume  to  extinguish  fire  within 
ranee  of  such  hydrants,  and  especially  and  par- 
ticularly fires  originating  in  or  communicated  to 
the  aforesaid  building  and  property  of  the  plain- 
tiff town. 

Upon  demurrer  to  the  declaration,  with  the 
right  to  plead  anew,  held:   (1)  That  ni>on  proof 
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of  the  facts  atated  in  tbe  dedaration  the  de- 
fendant con^ration  wonld  be  liable  to  tbe  plain- 
tiff town,  in  an  appropriate  action,  for  tbe 
damages  caused  bjf  its  negligence  in  failing  to 
perform  a  duty  arising  from  its  contractual  rela- 
tions with  the  plaintiff  town*  (2)  that  the 
plaintiff  town  was  legally  entitled  to  bring  an 
action  on  the  case  to  recover  damages  for  the 
consequential  injuries  resulting  from  the  neg- 
ligent manner  in  which  the  defendant  corpora- 
tion performed  a  duty  created  by  its  express 
contract  with  the  plaintiff  town. 

[Ed.  Note.-^For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  S  802;  Dec.  Dig.  I 
209.*] 

6.  Watbbs  and  Wateb  Coxtbses  (8  206*)— 
Contract  fob  Fibe  Pboteotion— Cabx  Re- 

QUIBKD. 

With  respect  to  the  issue  presented  in  the 
aforesaid  action  for  negligence,  the  defendant 
corporation  was  required  to  use  ordinary  care 
to  ^[laintain  pipes  and  furnish  water  of  the  pres- 
sure and  volume  stipulated  in  its  written  con- 
tract. It  was  only  required  to  exercise  such 
prudence,  vigilance,  and  precaution  as  would 
meet  the  requirements  of  ordinary  care  accord- 
ing  to  the  exigencies  of  the  situation,  having  due 
regard  to  the  nature  and  importance  of  the  con- 
tract, the  rights  and  interests  of  those  to  be 
affected  by  it,  and  the  manifest  consequences  of 
'  a  failure  to  perform  it. 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  g  301;  Dec.  Dig.  { 
206.*) 

(Official.) 

Report  from  Supreme  Judicial  Court,  Pen- 
obscot County. 

Action  on  tbe  case  by  the  Inhabitants  of 
the  Town  of  Mil'ford  agaisst  the  Bangor  Rail- 
way ft  Electric  Company.  Defendant  flled 
a  demurrer  to  the  declaration,  and  tbe  cause 
was  then,  by  agreement  of  the  parties,  re- 
ported to  the  law  court  for  determination. 
Demurrer  overruled;  defendant  to  plead 
anew. 

Action  on  tbe  case,  brought  by  the  in- 
habitants of  the  town  of  Mllford  against  the 
defendant  corporation  to  recover  the  value  of 
the  town  hall  and  certain  sidewalks  and  hose, 
which  were  the  property  of  the  municipality, 
and  were  destroyed  by  fire  in  April,  1903. 
It  was  alleged  that  this  loss  was  caused  by 
the  negligence  of  the  defendant  corporation 
in  failing  to  perform  its  contract  to  supply 
through  its  pipes  water  of  sufficient  current, 
pressure,  and  volume  to  extinguish  fires  with- 
in the  range  of  Its  liydrants. 

The  two  counts  especially  relied  upon  by 
the  plaintiCF  town  were  the  second  count  In 
the  Original  declaration  and  an  "amended 
count,"  both  of  which  appear  In  the  opinion. 

The  defendant  corporation  flled  a  general 
demurrer  to  the  declaration,  with  Joinder  by 
plaintiff  town,  and  then  by  agreement  the 
cause  was  reported  to  the  law  court  for  de- 
termination, with  the  stipulations  that  tbe 
case  should  "be  heard  by  tbe  law  court  on 
declaration  as  amended,  demurrer,  and  Joind- 
er. If  the  demurrer  is  overruled,  defendant 
shall  have  the  right  to  plead  anew;  if  sus- 
tained, the  plaintiff  shall  be  nonsuited." 


Argued  before  WHITBHOTTSBS,  SAVAGE, 
PEABODY,  SPEAR,  CORNISH,  and  KING. 
JJ. 

Louis  0.  Steams  and  Taber  D.  Bailey,  for 
plaintiff.    B.  O.  Ryder,  for  defendant. 

WHITEHOnSE,  3.  Tbis  is  an  action  on  the 
case,  brought  by  the  inhabitants  of  the  town 
of  Mllford  against  the  defendant  corporation 
to  recover  the  value  of  the  town  hall  and 
certain  sidewalks  and  hose,  which  were  the 
property  of  the  municipality,  and  were  de- 
stroyed by  fire  in  AprU,  1905.  It  is  alleged 
that  this  loss  was  caused  by  the  negligence  of 
the  defendant  in  falling  to  perform  its  con- 
tract to  supply  through  its  pipes  water  of 
sufficient  current,  pressure,  and  volume  to 
extinguish  fires  within  the  range  of  its  hy- 
drants. 

A  general  demurrer  to  the  declaration  was 
flled  by  the  defendant,  and  it  was  stipulated 
by  the  parties  that  the  cause  Should  I>e  heard 
by  the  law  court  on  the  amended  declaration, 
demurrer,  and  Joinder ;  that  if  tbe  demurrer 
was  overruled,  the  defendant  should  ttave  the 
right  to  plead  anew,  and  if  sustained,  the 
plaintiff  should  be  nonsuited^ 

The  two  counts  especially  relied  upon  by 
tbe  plaintiffs  are  the  second  count  in  die 
original  declaration  and  the  "amended  count" 
The  second  count  is  as  follows: 

"Also  for  that  there  was  on  the  23d  day 
of  July,  A.  D.  1891,  a  corporation  called  the 
Penobscot  Water  &  Power  Company,  or- 
ganized under  the  laws  of  Maine,  among  oth- 
er things,  for  the  purpose  of  supplying  towns 
and  communities  with  water  for  domestic 
use  and  the  extinguishment  of  fires,  and  said 
corporation  then  and  there  entered  into  a  con- 
tract with  tbe  plaintiffs,  whereby  for  the  sum 
of  $800  per  year  it  agreed,  among  other 
things,  to  supply  the  plaintiff  with  16  post 
hydrants,  and  water  for  the  same,  before  the 
1st  day  of  August,  1892.  It  also  agreed  that 
said  hydrants  would  have  two  nozzles,  and 
should  be  supplied  with  pipes  at  least  four 
inches  in  diameter,  and  that  said  hydrants 
should  be  so  placed  that  proper  protection 
against  flre  should  be  secured.  It  was  also 
agreed  that  the  waterworks  to  be  established 
under  the  contract  should  be  supplied  by  a 
pump,  or  pumps,  of  a  capacity  of  not  less 
than  1,000,000  gallons  per  day,  and  the  plain- 
tiffs say  that  said  hydrants  were  erected  ac- 
cording to  contract,  and  that  they  ever  paid 
tbe  sura  of  $800  per  annum  to  the  said  Penob- 
scot Water  &  Power  Company;  and  the  plain- 
tiffs say  that  said  Fenobsgot  Water  &  Power 
Company  assigned  said  contract,  by  its  deed 
in  writing,  with  all  its  property  and  fran- 
chises, to  a  corporation  called  Public  Works 
Company,  organized  under  the  laws  of  Maine, 
and  having  its  principal  place  of  business  In 
Bangor  in  said  county,  whereupon  the  Pub- 
lic Works  Company  maintained  said  hydrants 
and  supplied  them  with  water,  and  the  plain- 
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tiffs  paid  tbem  by  and  after  the  same  rate  of 
^800  per  year  for  the  ase  of  the  same  nntU 
the  7th  day  of  April,  1906.  On  said  7tb  day 
of  April  the  Public  Works  Company,  by  its 
deed  In  writing  duly  executed,  assigned  and 
delivered  to  a  corporation  called  Bangor 
Railway  &  Electric  Company,  the  defendant, 
all  Its  property  and  franchises,  including  said 
contract,  whereupon  the  said  Bangor  Rail- 
way it  Baectric  Company  undertook  to  main- 
tain said  mains  and  l^drants  and  assvme  con- 
trol thereof,  and  to  supply  the  same  with 
water,  and  the  plaintiffs  say  that  they  paid 
the  said  company  up  to  and  beyond  the  28tb 
day  of  April,  1905,  for  the  use  of  said  hy- 
drants by  and  after  the  rate  of  |800  per 
year,  in  accordance  with  the  terms  of  their 
contract  with  the  Penobscot  Water  ft  Power 
Company,  and  now  the  plaintiffs  say  that  by 
reason  of  tlie  premises  and  the  matters  here- 
inbefore stated  the  defendant  was  bound  and 
obliged  and  owed  the  dnty  to  maintain  said 
hydrants  with  a  supply  of  water  therein  for 
the  extinguishment  of  fires  in  the  town  of 
Milford,  and  particularly  for  the  extinguish- 
ment of  fires  communicated  to  the  ivoperty 
of  the  inhabitants  of  said  town  aa  a  corpo- 
ration ;  and  the  plaintiffs  further  say  that  on 
said  28th  day  of  April  they  were  the  owners 
of  a  certain  public  building  called  a  town 
ball,  of  the  value  of  |5,000,  and  of  a  certain 
large  number  of  planks  constituting  a  side- 
walk, of  the  value  of  $250,  and  a  hose  pipe  of 
the  value  of  $250.  Now  on  said  28th  day  of 
April  the  defendant  did  not  fulfill  its  duty 
and  obligation  to  furnish  water  In  said  hy- 
drants ;  but,  on  the  contrary,  wrongfully  and 
negligently  faUed  to  supply  said  hydrants 
with  water  capable  of  use  for  the  extinguish- 
ment of  fires,  and  left  the  same  empty  and 
useless,  and  on  said  28th  day  of  April  said 
building  of  the  plaintiffs  took  fire,  and  al- 
though the  defendant's  hydrants  were  in  easy 
reach  of  said  building,  they  supplied  no 
water,  and  albeit  the  plaintiffs  used  their  ut- 
most endeavor  to  extinguish  said  fire,  they 
failed  because  of  the  lack  of  water,  and  pres- 
sure of  water,  in  said  hydrants,  and  the 
building  and  the  sidewalk  and  the  hose  afore- 
said were  utterly  consumed,  all  which  results 
were  entirely  due  to  the  wrongful  conduct  of 
the  defendant  in  not  supplying  water  In  said 
hydrants  according  to  Its  obligation  and 
dnty." 
The  "amended  count"  is  as  follows: 
"In  a  plea  of  the  case,  for  that  on  the  28th 
day  of  AprU,  A.  D.  1905,  the  said  inhabitants 
of  Milford  were  the  owners  of  a  certain  pub- 
lic building  called  a  town  hall,  of  the  value 
of  $5,000,  and  certain  planks  and  timbers, 
constituting  a  sidewalk  of  the  value  of  $250, 
and  certain  fire  hose  of  the  value  of  $250; 
and  the  plaintiffs  aver  that  on  said  28th  day 
of  April,  1905,  the  defendant  had  engaged  and 
was  bound  and  obliged  to  furnish  through  its 
mains,  conduits,  pipes,  and  hydrants,  the 
same  being  laid  and  placed  in  the  streets  of 
■aid  plaintiffs'  town,  water  of  sufficient  cur- 


rent pressure,  and  volume  to  extinguish  fire 
within  range  of  said  hydrants,  and  especially 
and  particularly  fires  originating  in,  or  com- 
municated to,  plabitlffs'  said  building  and 
property,  in  consideration  of  the  sum  of  $800 
per  annnm  paid  to  it  by  said  plaintlflCs.  Now 
the  plaintiffs  say  that  on  said  28th  day  of 
April  a  fire  started  fan  a  board  pile  at  a  eon- 
siderable  distance,  to  wit,  a  quarter  of  a  mll«, 
from  plaintiffs'  said  buildings  and  properi7, 
whldi  said  fire  might  easily  have  been  ea> 
tkignlshed  and  put  out  had  there  been  any 
pressure  and  volume  of  water  in  said  mains 
and  hydrants,  but  the  defendant,  unmindful 
of  the  duty  and  obligations  in  this  behalf, 
wrongfully,  carelessly,  and  negligently  suf- 
fered and  allowed  said  maJns,  pipes,  and  hy- 
drants to  be  destitute  of  any  current  of  water 
of  sufficient  pressure,  force,  and  volume  to  be 
of  any  value  or  utUlty  in  extingulsblug  said 
fire,  or  any  fire,  so  that  the  plaintiffs  were 
unable,  by  the  use  of  the  greatest  diligence 
and  the  strongest  efforts,  to  quench  the  fire 
in  said  pile  of  boards,  although  they  were  in 
the  use  of  due  care  in  this  behalf;  and  the 
plaintiffs  aver  that  said  fire  in  said  board 
pile  was  communicated  to  the  said  buildings 
and  property  of  plaintiffs  by  sparks,  fire- 
brands, or  cinders,  so  that  the  same  were 
utterly  burned  and  consumed,  although  hy- 
drants were  at  hand  and  in  close  proximity 
to  said  buildings  and  property,  and  comi^etent 
and  capable  men  were  at  hand  with  suitable 
hose  and  appliances  ready  to  extinguish  the 
fires  started  by  said  cinders  and  firebrands 
upon  plaintiffs'  said  building  and  property, 
and  were  prevented  from  doing  so  solely  by 
the  lack  and  want  of  water  in  said  hydrants, 
which  It  was  the  duty  and  obligation  of  said 
defendant  to  furnish ;  and  the  plaintiffs  aver 
that  the  sole  cause  of  the  said  loss  and  dam- 
age was  the  wrongful  neglect  of  duty  of  said 
defendant,  to  the  damage  of  said  plaintiffs 
(as  they  say)  the  sum  of  $6,000." 

In  support  of  the  demurrer  the  following 
statement  of  the  defendant's  claims  was  pre- 
sented as  the  basis  of  the  argument  in  Its 
behalf,  viz.: 

"(1)  The  company  does  not  agree  to  ex- 
tinguish fires,  or  to  insure  property  against 
loss  by  fire.  Its  agreement  is  simply  to  fur- 
nish a  water  system  and  supply  it  with  water. 
It  is  impossible  to  say  that  failure  to  furnish 
water  was  the  proximate  cause  of  the  loss, 
and  consequently  no  action  can  be  maintain- 
ed to  recover  for  the  loss  of  property  by  fire. 
The  cause  of  the  loss  is  too  remote,  and  the 
damages  too  uncertain,  to  allow  of  a  recov- 
ery. 

"(2)  Damages  must  be  such  as  were  in  con- 
templation at  the  time  the  contract  was  made. 
It  cannot  be  claimed  that  it  was  the  inten- 
tion of  the  company  to  make  good  loss  by  fire 
for  the  small  compensation  which  It  received 
for  installing  its  plant 

"(3)  In  making  a  contract  with  the  wa- 
ter company  for  the  protection  of  property 
against  fire  the  town  acts  for  the  general  pub- 
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Uc  good.  Tbe  town  as  a  property  owner  de- 
rives the  same  benefit  that  every  other  proiH 
erty  owner  does.  The  contract  does  not  pro- 
tect any  particular  property,  but  is  for  the 
benefit  of  all. 

"(4)  If  an  action  can  be  maintained,  it 
must  be  an  action  of  assumpsit  There  is  no 
statute  or  common-law  duty  Imposed  upon 
the  defendant  to  furnish  water  to  the  mu- 
nicipality. The  duty  imposed  grows  out  of 
the  contract  itsdf.  Recovery,  If  any  there 
be,  must  be  by  virtue  of  the  contract,  and 
not  on  account  of  any  legal  duty  Independent 
of  the  contract" 

The  Important  question  thus  raised  by  tbe 
pleadings  and  contentions  of  the  parties  has 
never  before  be«i  presented  to  this  court,  nor, 
BO  far  as  appears,  has  the  precise  question 
ever  been  directly  Involved  and  expressly  de- 
termined in  any  Jurisdiction,  state  or  federal, 
in  this  country ;  the  only  analogous  case  cit- 
ed by  counsel  being  distinguishable  from  this 
In  essential  particulars.  There  Is  no  prevail- 
ing American  doctrine  upon  the  question,  and 
no  precedent  In  this  state,  that  can  In  any 
way  embarrass  this  court  in  its  efforts  to 
reach  a  solution  of  the  problem  that  shall  ap- 
pear to  be  warranted  by  the  well-established 
and  fundamental  law  of  contracts,  consonant 
with  the  principles  of  justice  and  sound  rea- 
son, and  in  harmony  with  the  considerations 
of  public  policy  involved  in  the  inquiry. 

The  plaintiffs  are  a  municipal  corporation, 
and  by  section  76,  c.  4,  of  the  Revised  Stat- 
utes, such  corporations  are  empowered  to  "con- 
tract for  a  supply  of  water,  gas  and  electric 
light  for  municipal  uses  upon  sudi  terms  as 
may  be  mutually  agreed,  ♦  •  •  and  may 
raise  money  therefor."  The  plaintiff  town 
of  Milford  was  also  specially  authorleed  by 
chapter  331,  p.  484,  of  the  Private  and  Spe- 
cial liaws  of  1891,  "to  contract  with  the 
Penobscot  Water  &  Power  Company  for  a 
supply  of  water  for  municipal  and  sanitary 
purposes  and  for  the  ertlnguishment  of  fires," 
and  it  appears  from  the  averments  In  the 
plaintiffs'  declaration  that  the  defendant  cor- 
poration acquired  all  the  powers,  privileges, 
and  franchises,  and  assumed  all  of  the  ob- 
ligations, of  the  Penobscot  Water  &  Power 
Company. 

It  is  provided  by  chapter  46,  p.  53,  of  the 
Private  and  Special  Laws  of  1905  that  the 
defendant  corporation  "shall  have,  possess 
and  enjoy  all  of  the  powers  of  a  corporation 
formed  under  the  provisions  of  chapter  47  of 
the  Revised  Statutes"  of  Maine,  and  it  thus 
appears  to  have  been  invested  with  full  pow- 
er to  make  contracts  and  to  sue  and  be  sued. 

It  Is  not  In  controversy,  therefore,  that  both 
of  the  parties  to  this  suit  were  competent  to 
enter  Into  the  contract  set  out  in  the  plain- 
tiffs' declaration.  According  to  the  allega- 
tions therein  contained,  the  defendant  entered 
into  a  contract  with  the  plaintiffs,  whereby 
for  the  sum  of  $800  per  year  it  agreed  to 
supply  the  plaintiffs  with  16  post  hydrants, 
and  water  for  the  same,  before  the  1st  day  of 


August,  1892.  It  also  agreed  that  said  liy- 
drants  should  have  two  nozzles,  and  shoold 
be  supplied  with  pipes  at  least  four  inches 
In  diameter,  and  that  said  hydrants  should  be 
so  placed  that  proper  protection  against  fire 
should  be  secured.  It  was  also  agreed  that 
the  waterworlES  should  be  supplied  by  a 
pump,  or  pumps,  of  a  capacity  of  not  Ie» 
than  1,000,000  gallons  per  day.  The  defend- 
ant also  engaged  and  became  bound  and  ob- 
liged to  furnish,  through  Its  pipes  and  hy- 
drants, water  of  suiflcient  current,  pressure, 
and  volume  to  extinguish  fire  within  range 
of  such  hydrants,  and  esi)ecially  and  par- 
ticularly fires  originating  In,  or  communicat- 
ed to,  the  plaintiffs'  said  building  and  prop- 
erty. The  hydrants  were  duly  erected,  and 
the  plaintiffs  paid  to  the  defendant  corpora- 
tion the  sum  of  $800  per  annum,  in  accord- 
ance with  the  terms  of  the  contract,  up  to 
and  beyond  the  time  of  the  fire  in  which  tbe 
plaintiffs'  property  was  destroyed. 

Here,  then,  is  a  formal  written  contract, 
entered  Into  by  parties  competent  to  make  it 
It  is  not  in  controversy  that  it  was  complete, 
definite,  and  certain ;  that  it  was  free  from 
misapprehension,  fraud,  or  mistake,  and  en- 
tirely fair  and  reasonable  in  all  its  parts. 
It  was  not  characterized  by  any  lack  of  mu- 
tuality, either  in  the  terms  of  the  contract 
when  made,  or  In  tbe  remedies  available  to 
both  parties.  The  plaintiffs  had  fully  per- 
formed the  contract  on  their  part,  and  it 
contains  no  clause  or  phrase  that  would  af- 
ford the  defendant  any  reasonable  ground  for 
claiming  exemption,  either  from  the  legal 
obligation  or  the  moral  duty  of  performing 
on  its  part  a  contract  so  manifestly  Indis- 
pensable to  the  protection  of  the  plaintlfrs" 
property  and  so  vitally  importa-nt  to  tbe  wel- 
fare of  the  people.  With  respect  to  the  Issue 
presented  in  this  action  for  negligence  the 
defendant  was  required  to  use  ordinary  care 
to  maintain  the  pipes  and  hydrants  and  fur- 
nish water  of  the  current  pressure  and  vol- 
ume as  stipulated  in  its  written  contract  It 
was  only  required  to  exercise  such  prudence, 
vigilance,  and  precaution  as  would  meet  tbe 
requirement  of  ordinary  care,  according  to 
the  exigencies  of  the  situation,  having  due 
regard  to  the  nature  and  Importance  of  the 
contract,  the  rights  and  interests  of  those  to 
be  affected  by  It,  and  the  manifest  conse- 
quences of  a  failure  to  perform  it  There  is 
nothing  in  the  contract  to  Indicate,  and  noth- 
ing in  the  situation  of  the  parties  to  suggest, 
that  the  performance  of  its  duty  would  have 
been  attended  with  any  oppression  or  hard- 
ship on  the  defendant 

But  the  demurrer  admits  the  truth  of  tbe 
plaintiffs'  allegations  that  the  defendant 
"Wrongfully,  carelessly,  and  negligently  suf- 
fered and  allowed  the  mains,  pipes,  and 
hydrants  to  be  destitute  of  any  current  of 
water  of  sufficient  pressure,  force,  and  vol- 
ume to  be  of  any  value  or  utility  in  extin- 
guishing said  fire,  or  any  fire."  And  the 
plaintiffs  aver  that  tbe  "sole  cause  of  the 
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iiald  loss  and  damage  was  the  wrongful  neg- 
lect of  duty  of  said  defendant." 

Bnt  it  Is  suggested.  In  behalf  of  the  de- 
fendant, that  the  corporation  does  not  agree 
to  extinguish  fires,  or  to  Insure  property 
against  loss  by  flre;  that  Its  agreement  Is 
simply  to  furnish  a  water  system ;  that  it  Is 
Impossible  to  say  that  failure  to  furnish  wa- 
ter was  the  proximate  cause  of  the  loss ;  and 
that  damages  can  only  be  such  as  were  in 
contemplation  at  the  time  the  contract  was 
made. 

That  the  defendant  did  not  agree  to  ex- 
tinguish fires  or  to  Insure  property  against 
flre  is  unquestioned.  The  statement  is  true, 
but, the  argument  is  fallacious.  The  conclu- 
sion, which  is  evidently  sought  to  be  deduced, 
that  the  defendant  is  not  liable  for  the  dam- 
ages resulting  solely  from  a  breach  of  its  con- 
tract to  furnish  water  to  extinguish  fires 
does  not  necessarily  follow.  A  corresponding 
fitatement  directing  attention  to  the  particu- 
lar thing  which  the  defendant  agreed  to  do, 
or  not  to  do,  could  with  equal  propriety  be 
made  respecting  every  cause  of  Indirect  dam- 
ages. This  method  of  reasoning  obviously 
excludes  from  consideration  the  distinctive 
character  of  consequential  damages  for  the 
breach  of  a  contract,  and  hence  affords  no 
aid  in  determining  the  question  of  liability. 
In  the  leading  English  case  of  Hadley  v. 
Baxendale,  0  Gxch.  353,  so  often 'cited  as  au- 
thority In  this  country,  the  plaintiffs  gave  the 
broken  shaft  of  their  mill  to  the  defendant 
carrier  to  be  forwarded  immediately  to  an 
engineer,  to  serve  as  a  model  for  a  new  one. 
The  delivery  was  delayed,  and  the  mill  re- 
mained Idle  for  want  of  the  new  shaft  The 
-plaintiffs  claimed  damages  for  loss  of  profits 
while  the  mill  was  Idle.  The  carrier  only 
undertook  to  deliver  the  broken  shaft  im- 
mediately. He  did  not  contract  to  provide  a 
new  shaft,  or  to  furnish  business  for  the 
mill.  But  the  familiar  rule  was  then  enun- 
ciated "that  when  two  parties  have  made  a 
contract  which  one  of  them  has  broken,  the 
damages  which  the  other  party  ought  to  re- 
ceive in  respect  of  such  breach  of  contract 
should  be  either  such  as  may  fairly  and  sub- 
stantially be  considered  as  arising  naturally — 
1.  c.,  according  to  the  usual  course  of  things 
from  such  breach  of  contract  Itself,  or  such 
as  may  reasonably  be  supposed  to  have  been 
In  the  contemplation  of  both  parties  at  the 
time  they  made  the  contract — as  the  probable 
result  of  the  breach  of  It  So  In  what  has 
been  termed  "the  leading  American  case"  of 
Grlflln  V.  Colver,  16  N.  Y.  489,  C»  Am.  Dec. 
718.  It  was  held  that  the  plaintiff  was  enti- 
tled to  damages  for  the  loss  of  the  ordinary 
rental  of  his  mill,  resulting  from  the  breach 
of  the  defendants'  contract  to  deliver  a  steam 
engine  built  for  the  purpose  of  riunlng  the 
mill.  But  the  defendant  did  not  contract  to 
run  the  mill,  or  to  supply  business  for  it  He 
only  agreed  to  deliver  a  steam  engine  to  fur- 
nish power  for  it.  The  statoment  of  the  rule 
of  damages  is  substantially  identical  with 


that  In  the  English  case  of  Hadley  v.  Baxen- 
dale, supra. 

Equally  pertinent  illustrations  are  readily 
found  in  our  own  state.  In  Grindle  t.  East- 
em  Express  Company,  67  Me.  317,  24  Am. 
Rep.  31,  the  plaintiffs  Intestate  delivered 
$24.90  to  the  defendant  express  company,  at 
Castlne,  to  be  sent  to  Belfast  to  pay  a  pre- 
mium on  his  life  policy,  which  by  Its  terms 
would  lapse  in  eight  days  if  the  premium 
was  not  paid.  It  was  held  that  for  failure 
to  deliver  the  money  according  to  Its  under- 
taking the  defendant  was  liable  for  the  net 
value  of  the  policy  on  the  day  it  lapsed,  on 
the  ground  that  both  parties  must  be  pre- 
sumed to  have  contemplated  such  damages 
from  a  knowledge  of  the  circumstances.  But 
the  defendant's  only  undertaking  was  to  car- 
ry a  package  of  money.  See,  also,  Frye  v. 
Maine  C.  R.  R.  Co.,  67  Me.  414,  and  Mc- 
Pheters  v.  Moose  River  Log  Driving  Co.,  78 
Ma  329,  6  Atl.  270. 

Further  apposite  lllustratlonB  are  found 
In  numerous  cases  involving  facts  more  close- 
ly analogous  to  those  at  bar.  In  Watson  v. 
Inhabitants  of  Needbam,  161  Mass.  404,  37 
N.  B.  204,  24  L.  R.  A.  287,  the  defendant 
town,  acting  through  its  water  commission- 
ers, undertook  to  furnish  the  plaintiff  with 
water  for  use  in  a  boiler  to  generate  steam 
to  heat  his  greenhouse,  but  omitted  to  use 
proper  diligence  to  discover  a  leak  in  the 
main  pipe,  and  the  plaintiff  failed  to  receive  , 
a  sufficient  supply  of  water,  whereby  his 
plants  were  damaged  by  freezing  to  the  ex- 
tent of  ?400.  Here  the  defendant  had  not 
contracted  to  heat  the  plaintiff's  greenhouse, 
or  to  Insure  bis  plants  against  freezing.  It 
had  only  contracted  to  furnish  water  to  make 
steam.  But  the  court  held  that  subject  to 
the  right  to  shut  off  the  water  when  neces- 
sary to  make  extensions  and  repairs,  which 
had  been  expressly  reserved,  "the  town  was 
bound  to  use  reasonable  care  and  diligence 
to  have  ready  for  delivery  a  sufficient  sup- 
ply of  water  for  the  plaintiff's  use  so  long 
as  the  contract  remained  In  force."  The 
plaintiff  was  accordingly  allowed  to  recover 
the  full  amount  of  his  damage  by  freeslng. 

In  Stock  V.  Boston,  149  Mass.  410,  21  N. 
E.  871,  14  Am.  St  Rep.  430,  a  similar  con- 
tract existed  between  the  parties,  and  the 
plaintiff  sustained  damage  by  the  freezing  of 
his  plants,  caused  by  the  neglect  of  the  de- 
fendant to  furnish  water  according  to  the 
contract  It  was  contended  in  behalf  of  the 
defendant  that  the  damage  was  too  remote, 
but  the  court  said  that  the  defendant  was 
'•liable  not  only  for  those  injuries  which  are 
caused  directly  and  Immediately  by  his  act, 
but  also  for  such  consequential  injuries  as, 
according  to  the  common  experience  of  men, 
are  likely  to  result  from  his  act.  •  •  • 
The  true  inquiry  is  whether  the  injury  sus- 
tained was  such  as,  according  to  common 
experience  and  the  usual  course  of  events, 
might  reasonably  be  anticipated."  See,  also. 
Metallic  0.  6.  Co.  V.  Fltchburg  R.  Co.,  109 
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Mass.  277,  12  Am.  Rep.  689;  Hand  ▼.  In- 
habitants of  Brookllne,  126  Mass.  324. 

The  same  doctrine  Is  exemplified  in  New 
Orleans  &  N.  B.  R.  Co.  t.  Meridian  Water- 
works Co.,  72  Fed.  227,  18  0.  0.  A.  519.  This 
case  Is  precisely  analogous  to  the  case  at 
bar,  being  distinguishable  only'  by  the  fact 
that  the  plaintiff  In  this  case  Is  a  railroad 
company  instead  of  a  municipal  corporation. 
In  the  federal  case  the  water  company.  In 
consideration  of  $1,200  per  year,  contracted 
to  fuml^  the  tanks  and  shops  of  the  rail- 
road company  with  a  full  and  sufficient  sup- 
ply of  water,  "not  less  than  60  pounds  pres- 
sure for  all  purposes  for  which  water  may 
be  needed  or  used  at  said  shops,"  and  as  a 
part  of  this  agreement  the  defendant  water 
company  laid  its  pipes  to  the  plaintiff's  prem- 
ises, and  attached  hydrants  thereto  to  en- 
able the  plaintiff  to  run  the  water  as  a  pro- 
tection against  fire,  knowing  that  the  rail- 
road company  had  no  other  available  source 
of  water  sunply,  and  no  other  means  of  ex- 
tinguishing fires  on  Its  premises ;  but  it  was 
alleged  In  the  declaration  that  the  plalntUTs 
shops  and  tanks  were  destroyed  by  fire  In 
consequence  of  the  defendant's  failure  to 
furnish  water  at  60  pounds  pressure.  It 
was  held  that  upon  these  facts  the  plaintiff 
was  entitled  to  recover.  In  the  opinion  the 
court  say:  "The  breach  of  contract  occur- 
red when  the  defendant  failed  to  furnish 
tbe  plaintiff's  servants  with  an  adequate 
supply  of  water  at  not  less  than  60  pounds 
pressure.  •  •  •  The  plaintiff's  declara- 
tion alleges  that  the  proximate  cause  of  its 
damages  was  not  the  fire,  but  was  in  the 
fact  of  the  defendant's  failure  to  fur- 
nish water  at  60  pounds  pressure.  If  such 
be  the  fact,  the  plaintiff's  damages  were  not 
too  remote  or  consequential  to  be  sustained 
by  the  law  applicable  to  the  facts" — quoting 
in  extenso  the  rule  In  Hadl^  v.  Baxendale, 
9  E.xch.  341. 

In  Middlesex  Water  Company  v.  Knapp- 
man  Whiting  Co.,  64  N.  J.  Law,  240,  45  Atl. 
692,  49  L.  R.  A.  572,  81  Am.  St.  Rep.  467. 
the  Supreme  Court  of  New  Jersey,  on  a  claim 
for  recoupment  set  up  In  an  action  of  con- 
tract, rigidly  enforced  the  obligations  of  the 
defendant's  contract.  In  that  case  the  wa- 
ter company,  in  consideration  of  $600  per 
year,  agreed  to  furnish  the  plaintiff  com- 
pany with  water  "suitable  for  use  Id  steam 
boilers,  and  with  a  pressure  sufficient  for 
fire  purposes,"  but  by  reason  of  a  leak  in 
the  water  main,  and  the  consequent  failure 
of  the  comi>any  .to  furnish  water  according 
to  the  contract,  the  plaintiff's  factory  was 
destroyed  by  fire,  causing  damage  to  the  ex- 
tent of  $20,000.  In  an  action  of  contract  by 
the  water  company  to  recover  the  amount 
due  for  water  supplied  the  plaintiff  In  error 
presented  its  claim  for  recoupment,  based 
on  the  failure  of  the  water  company  to  per- 
form its  agreement  to  supply  water  of  suffi- 
cient pressure  for  fire  purposes,  and  It  was 
held  that  under  such  a  clear  and  unqualified 


contract  the  water  company  was  liable  for 
the  damages  sustained  by  the  consumer  from 
fire,  in  consequence  of  a  failure  In  the  water 
pressure,  though  the  failure  was  due  to  a 
break  in  its  pipes,  without  the  water  com-- 
pany's  fault  In  the  opinion  the  court  say, 
inter  alia:  "The  principle  underlying  all 
these  cases  Is  that  where  the  contract  Is  ex- 
press, as  it  Is  in  this  case,  to  furnish  water 
with  a  pressure  sufficient  for  fire  purposes 
to  do  a  thing  not  unlawful,  the  contractor 
must  x>erform  it;  and  if,  by  some  unfore- 
seen accident  the  performance  Is  prevented, 
he  must  pay  damages  for  not  doing  it.  No 
distinction  Is  made  between  accidents  that 
could  be  foreseen  when  the  contract  was  en- 
tered into  and  those  that  could  not  have 
been  foreseen.  Where  from  the  result  of 
such  an  accident  one  of  two  innocent  per- 
sons must  sustain  a  loss,  the  law  casts  it 
upon  him  who  has  agreed  to  sustain  it,  or 
rather  leaves  it  where  the  agreement  of  the. 
parties  has  put  It,  and  will  not  Insert  for 
the  benefit  of  one  of  the  parties,  by  con- 
struction, an  exception  which  the  parties 
have,  either  by  design  or  neglect,  omitted  to 
insert  in  their  agreement" 

It  will  be  perceived  that  in  this  action  of 
contract  the  exercise  of  reasonable  care  and 
diligence  by  the  water  company  was  not 
made  the  criterion  of  Its  liability. 

In  Skowhegan  Water  Company  v.  Skow- 
hegan  Village  CorporaUon,  102  Me.  323,  68 
Atl.  714,  the  competency  of  the  parties  to 
make  a  contract  for  a  constant  and  ample 
supply  of  water  "under  sufficient  pressure 
for  the  extinguishment  of  fires"  and  the  ob- 
ligation of  the  defendant  to  perform  its  con- 
tract were  distinctly  recognized.  The  water 
company  brought  suit  to  recover  the  rental 
stipulated  in  the  contract,  but  the  defend- 
ant contended  that  the  plaintiff  had  failed 
to  furnish  water  of  sufficient  pressure  for 
the  extinguishment  of  fires,  and  was  there- 
fore not  entitled  to  recover  the  rental  speci- 
fied. The  court  sustained  a  verdict  In  favor 
of  the  defendant,  saying  in  the  opinion: 
"The  plaintiff  was  entitled  to  recover  the 
fair  value  of  the  service,  having  regard  to 
the  contract,  and  considering  how  much  less 
the  service  was  worth  to  the  corporation  by 
reason  of  the  plaintiff's  breach  of  the  con- 
tract •  •  •  The  question  of  recoupment, 
properly  so  termed,  is  not  involved.  But  if 
the  plalntlfTs  breach  of  the  contract  be  such 
as  to  subject  the  defendant  to  consequential 
damage,  that  may  be  the  foundation  for  a 
legitimate  claim  to  recoupment,  with  respect 
to  which  the  burden  of  proof  would  be  upon 
the  defendant" 

The  case  of  Uklah  City  v.  Ukiah  Water  ft 
Imp.  Co..  142  Cal.  173,  75  Pac.  773,  64  L. 
B,  A.  231,  100  Am.  St  Rep.  107,  Is  cited  by 
counsel  for  the  defendant  as  a  "ease  on  all 
fours"  with  the  principal  case,  and  as  a  di- 
rect authority  against  the  plaintiffs'  conten- 
tion. But,  as  already  suggested,  that  case 
differ^  materially  from  this,  and  ia  legally 
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dlstlngnlshable  from  It.  In  that  case  there 
was  no  express  contract,  written  or  oral,  be- 
tween the  defendant  water  company  and  the 
plaintiff  town  respecting  the  quantity  of  wa- 
ter to  be  furnished,  or  the  manner  and  means 
of  furnishing  It.  As  stated  by  the  court  In 
the  opinion,  "the  same  relations  existed  be- 
tween the  town  and  the  defendant,  as  to  the 
furnishing  of  water  for  general  fire  purposes, 
as  ordinarily  exist  between  the  private  con- 
sumer and  the  water  company  as  to  water 
for  domestic  purposes."  The  water  company 
had  not  agreed  to  supply  the  town  with  any 
definite  number  of  hydrants,  or  specified  the 
number  of  nozzles  for  the  hydrants,  the  di- 
ameter of  the  pipes  with  which  they  should  be 
supplied,  or  the  manner  in  which  the  hy- 
drants should  M  placed  to  affprd  protection 
against  fire.  It  bad  not  agreed  that  its 
works  should  be  supplied  by  pumps  of  any 
stated  capacity,  or  become  bound  to  furnish, 
through  Its  pipes  and  hydrants,  water  of 
"sufficient  current,  pressure,  and  volume  to 
extinguish  fire  within  the  range  of  rad) 
hydrants,"  or  made  any  special  reference  to 
"fires  originating  in,  or  communicated  to," 
the  property  of  the  municipality.  It  was 
principally  for  want  of  a  contract  on  the  part 
of  the  defendant  water  company  to  do  any 
specific  thing  that  Judgment  was  glren  for 
the  defendant.  After  enumerating  the  many 
cases  in  different  Jurisdictions  In  which  it 
has  been  held  that  a  water  company  is  not 
liable  to  Individual  owners  of  property  de- 
stroyed by  fire  by  reason  of  its  failure  to  per- 
form its  contract  to  supply  the  town  with 
sufficient  water  to  extinguish  fires,  the  opin- 
ion proceeds  to  show  that  Paducah  Lumber 
Co.  V.  Water  Co.,  89  Ky.  340,  12  S.  W.  554, 
13  S.  W.  249,  7  L.  R.  A.  77,  25  Am.  St.  Rep. 
636,  and  Gorrell  v.  Water  Co.,  124  N.  C.  328, 
32  S.  E.  720,  46  L.  R.  A.  513,  70  Am.  St  Rep. 
598,  in  which  the  opposite  conclusion  was 
reached,  are  to  be  distinguished  from  the 
California  case  against  the  Uklah  Water 
Company,  by  reaBon  of  the  fact  that  In  the 
case  of  the  Paducah  Lumber  Company  and 
in  the  Gorrell  Case  there  was  an  express  con- 
tract to  do  certain  specific  things,  which  ap- 
pears to  have  been  equivalent  to  the  stipula- 
tions In  the  plaintiffs'  contract  In  the  case  at 
bar.  The  court  further  say:  "In  each  of 
these  cases  it  will  be  observed  that  the  court 
was  dealing  with  contracts  whereby  the  wa- 
ter companies,  for  valuable  concessions  and 
exclusive  privileges,  had  agreed  to  do  and  to 
maintain  certain  specific  things  by  way  of 
protection  from  flre>  and  tbe  gravamen  of 
the  charge  against  each  and  all  of  the  com- 
panies was  that  they  had  violated  their  con- 
tract in  failing  to  do  the  particular  things  for 
the  doing  of  which  they  had  expressly  con- 
tracted. The  broad  distinction  between  those 
cases  and  the  one  at  bar  is,  as  pointed  out' in 
the  opinion  of  the  trial  Judge,  that  there  is  no 
express  covenant  In  the  contract  between  this 
plaintiff  and  this  defendant,  and  the  security 


to  plalntlfTs  property  was  only  the  same  se- 
curity which,  in  the  exercise  of  its  govern- 
mental functions,  the  plaintiff  had  obtained 
for  the  whole  town." 

"Doubtless  a  water  company  may  so  bind 
Itself  by  contract  with  a  person  to  furnish 
him  water  for  the  ^tlngulshment  of  fires  as 
to  render  itself  liable  for  the  value  of  prop- 
erty of  such  person  destroyed  by  fire,  by  rea- 
son of  its  failure  to  furnish  him  a  sufficient 
supply  of  water.  •  •  •  It  may  be  assumed 
here  that  it  is  within  the  power  of  a  mu- 
nlc^ality,  as  a  property  owner,  to  enter  Into 
such  a  contract  with  a  water  company,  for 
the  protection  of  the  property  which  it.  owns, 
as  a  legal  individual ;  but  it  certainly  needs 
something  more  than  evidence  showing  an  ac- 
cepted service  for  general  fire  purposes  to  es- 
tablish such  a  contract,  and  the  evidence  here 
shows  nothing  more." 

It  has  been  seen  that  In  the  written  con- 
tract as  set  out  In  the  plaintiffs'  declaration 
in  the  case  at  bar,  the  defendant  water  com- 
pany, in  consideration  of  $800  per  annum, 
did  expressly  agree  to  furnish  water  for  16 
post  hydrants  which  should  have  two  noz- 
zles each,  and  be  supplied  with  pipes  four 
Inches  In  diameter,  and  that  its  works  should 
be  supplied  with  pumps  of  a  capacity  of  1,- 
000,000  gallons  per  day.  It  also  expressly 
"engaged"  to  furnish,  through  Its  pipes  and 
hydrants,  water  of  sufficient  pressure  and 
volume  to  extln^ruish  fire  within  range  of  its 
hydrants,  "and  especially  and  particularly 
fires  originating  In,  or  communicated  to,  the 
plaintiffs'  said  building  and  property."  But 
Instead  of  the  pressure  and  volume  specified, 
the  plaintiffs  allege  that  by  reason  of  the  de- 
fendant's negligence  these  pipes  and  hydrants 
had  become  destitute  of  any  current  of  water 
of  sufficient  pressure  and  volume  to  be  of  any 
utility  in  extinguishing  fires,  and  that  this 
negligence  on  the  part  of  the  defendant  was 
the  sole  cause  of  tbe  plaintiffs'  loss  and 
damage. 

The  defendant  corporation  proceeded  to 
construct  and  operate  its  plant  and  entered 
upon  its  public  service  and  the  performance 
of  its  contract  It  well  knew  that  the  plain- 
tiff town,  relying  upon  Its  express  contract 
with  the  defendant,  would  omit  to  make  any 
other  arrangements  for  the  supply  of  water, 
or  provide  any  other  means  for  the  extin- 
guishment of  fires.  The  defendant's  servants 
did  not  need  to  be  informed  that  the  elab- 
orate provisions  of  the  contract  respecting 
the  supply  of  water  through  its  hydrants 
were  for  the  purpose  of  affording  protection 
against  the  destruction  of  property  by  fire. 
They  well  knew  the  disastrous  results  likely 
to  flow  from  any  neglect  on  their  part  to 
perform  the  contract  to  furnish  water  of 
sufficient  volume  and  pressure  to  extinguish 
fires.  Under  such  drcxmistances  damages 
from  loss  of  property  by  fire  are  not  only  the 
natural  consequences  of  the  defendant's 
wrongful  neglect,  but  "such  as  may  reasonab- 
ly be  supposed  to  have  been  in  the  contem- 
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platlon  of  the  parties  at  the  time  they  made 
the  contract  as  the  probable  result  of  the 
breach  of  It"  The  Injuries  sustained  are 
manifestly  such  as,  according  to  common  ex- 
xwrience  and  the  usual  course  of  events, 
might  reasonably  be  anticipated.  Indeed  It 
Is  impossible  to  conceive  pt  any  class  of  con- 
tracts, or  of  contracts  relating  to  any  subject- 
matter,  with  respect  to  which  the  conse- 
quences of  a  breach  are  more  palpably  natur- 
al or  more  readily  anticipated. 

Under  the  stipulation  In  the  report  the  de- 
fendant is  entitled  to  plead  anew  in  the  event 
that  the  demurrer  Is  overruled.  All  of  the 
other  objections  interposed  by  the  defendant 
to  the  maintenance  of  the  action  involve  a 
question  of  fact  to  be  heard  upon  the  trial 
of  the  cause. .  Whether  the  defendant's  breach 
of  duty  in  connection  with  the  performance 
of  its  contract  was  culpable  negligence,  and, 
If  so,  whether  such  breach  of  duty  on  its 
part,  or  "the  negligence  of  the  plaintiffs 
themselves,  or  the  criminal  act  of  a  stranger, 
or  an  atmospheric  condition,"  was  the  prox- 
imate cause  of  the  plaintiffs'  loss  are  ques- 
tions not  raised  by  the  demurrer,  but  are 
determinable  by  the  trial  court  The  solu- 
tion of  them  may  ottiea  be  attended  with  dif- 
ficulty, but  there  is  no  reasonable  ground  for 
apprehending  that  such  dlflScnlty  will  be  es- 
sentially different  from  that  experienced  in 
numerous  other  cases  of  a  similar  character. 

When,  therefore,  the  established  principles 
of  law  are  applied  to  this  case  as  to  all  oth- 
ers, and  the  contract  between  these  parties  is 
held  to  possess  the  binding  force  and  efficacy 
of  all  other  analogous  contraicts,  the  condu- 
sion  Is  irresistible  that  ui>on  proof  of  the 
facta  stated  In  the  declaration,  the  defendant 
would  be  liable  to  the  plaintiffs,  in  an  ap- 
propriate action,  for  the  damages  caused  by 
Its  negligence  in  failing  to  perform  a  duty 
arising  from  its  contractual  relations  with 
the  plaintiffs. 

2.  But  the  defendant  further  contends  that 
the  plaintiffs  have  misconceived  their  reme- 
dy, and  that  if  any  action  can  be  maintained, 
It  must  be  an  action  of  assumpsit  and  not 
of  tort 

It  is  the  opinion  of  the  court  that  this  con- 
tention is  not  sustainable,  either  upon  reason 
or  authority.  As  observed  by  the  court  In 
Ashley  v.  Root  4  Allen  (Mass.)  504:  "This 
Is  one  of  a  numerous  class  of  cases  where  a 
party  may  elect  to  sue  either  In  contract  or 
tort  At  common  law  he  might  sue  in  as- 
sumpsit for  breach  of  contract,  or  in  case 
for  breach  of  duty,"  In  that  action  a  prin- 
cipal was  allowed  to  recover  in  an  action  of 
tort  against  his  agent  for  all  the  damage 
caused  by  a  breach  of  duty  by  the  agent,  in- 
cluding his  neglect  to  pay  over  on  demand 
money  which  he  had  collected  as  agent.  Ei- 
ther case  or  assumpsit  may  also  be  support- 
ed for  a  false  warranty  In  the  sale  of  goods, 
Mahurin  v.  Harding,  28  N.  H.  128,  69  Am. 
I>ec.  401.  In  the  opinion  the  court  say: 
"The  warranty  is  none  the  lees  a  contract 


because  it  is  the  means  by  which  a  fraud  is 
accomplished,  and  the  fraud  Is  In  no  way  di- 
minished because  the  seller  has  at  the  same 
time  bound  himself  by  a  warranty." 

In  28  Am.  &  Encyc.  of  Law  (2d  Ed.)  p. 
625,  it  is  said:  "Case  will  also  lie  for  a  vio- 
lation of  the  duty  which  the  contractual 
relations  between  the  parties  involve,  hi 
many  cases  where  assumpsit  is  a  concurrent 
remedy.  •  •  •  Although  assumpsit  will 
also  usnally  lie  for  a  breach  of  the  contract 
action  on  the  case  for  the  breach  of  the  com- 
mon-law duty  is  often  the  better  remedy. 
•  •  •  It  will  also  lie  concurrently  with 
assumpsit  for  a  breach  of  duty  arising  out 
of  an  express  or  implied  contract"  Burnett 
V.  Lynch,  6  Bam.  ft  Cres.  589  (12  E.  C.  L. 
327)  Is  cited  In  support  of  the  last  statement 
In  that  case  the  defendant  had  taken  an  as- 
signment of  a  lease  subject  not  only  to  the 
payment  of  rent  but  to  the  performance  of 
the  covenants,  and  had  thereby  made  it  his 
duty  to  pay  the  rent  and  perform  the  cove- 
nants. It  was  held  by  Abbott  C.  J.,  that 
either  assumpsit  or  case  was  maintainable 
for  a  breach  of  that  duty,  citing  Kinlyslde 
V.  Thornton,  2  Wm.  BI.  1111.  In  the  opinion 
of  Bailey,  J.,  it  is  said:  "It  is  unnecessary  to 
go  through  the  cases  In  which  it  has  been 
decided  that  although  there  be  an  express 
contract  a  party  is  not  lx>und  to  resort  to 
that  contract  as  the  gist  of  the  action,  but  he 
may  declare  on  the  tort,  and  say  that  the  par- 
ty has  neglected  to  perform  his  duty.  In 
Dickson  V.  Clifton,  2  Wils.  319,  there  can  be 
no  doubt  that  an  action  of  assumpsit  might 
have  been  maintained  against  the  captain 
for  not  receiving  and  carrying  the  com,  or 
for  not  taking  care  of  the  cargo;  but  there 
the  plaintiff  described  the  contract  in  specific 
terms,  and  brougnt  case  against  the  defend- 
ant for  negligence  in  the  performance  of  his 
duty.  That  could  only  be  because  the  ex- 
press contract  between  the  parties  created 
a  duty,  for  the  breach  of  which  an  action 
of  tort  might  be  maintained."  See,  also,  1 
Chitty  on  Plead.  (16th  Ed.)  p.  162,  with  the 
observations  of  Lord  Ellenborough  on  Govett 
V.  Radnldge,  8  East  70,  there  cited,  and 
Broom's  Legal  Maxims,  201,  202,  and  cases 
cited. 

In  the  case  at  bar  an  action  on  the  case 
is  brought  to  recover  damages  for  the  con- 
sequential Injuries  resulting  from  the  neg- 
ligent manner  in  which  the  defendant  com- 
pany performed  a  duty  created  by  an  express 
contract  between  the  parties.  It  Is  not  prop- 
erly speaking,  an  action  based  on  the  non- 
feasance of  the  defendant  It  Is  brought 
to  recover  damages  for  the  refusal  of  the 
defendant  to  perform  the  contract  It  suffi- 
ciently appears  that  the  defendant  laid  the 
pipes,  erected  the  hydrants,  and  fnlly  es- 
tablished its  plant  and  for  a  time  operated 
it  t»  the  satisfaction  of  the  plaintiffs.  The 
action  Is  based  on  the  defendant's  negligence 
in  the  operation  and  management  of  the 
plant,  negligence  which  would  be  exempll- 
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fled  by  a  want  of  TlgUance  and  attention  in 
discovering  a  leak  or  adjusting  a  shut-off. 
An  action  ex  contractu  might  have  been 
maintainable,  as  in  Knappman  Whiting  Co. 
▼.  Water  Co.,  64  N.  J.  Iaw,  240,  46  AO.  692, 
49  I/.  R.  A.  572,  81  Am.  St.  Rep.  467,  where 
the  obligation  of  the  contract  was  enforced 
and  the  water  company  held  liable  for  a  loss 
by  fire  resulting  from  a  failure  In  the  water 
pressure  which  was  not  due  to  any  negli- 
gence of  the  company.  Btit  here  the  plain- 
tiffs elected  to  bring  case,  as  they  were  legal- 
ly entitled  to  do,  a  form  of  action  obylously 
more  favorable  to  the  defendant,  since  it  im- 
poses upon  the  plaintiffs  the  burden  of  prov- 
ing negligence  on  the  part  of  the  defendant 
respecting  tlie  duty  which  it  engaged  to  per- 
form. 

According  to  the  stlpnlatlons  In  the  report, 
the  entry  must  therefore  be 

Demurrer  overruled. 

Defendant  to  plead  anew. 


(1D4  He.  191) 

OETOHEUCi  V.  ATHBRTON. 

(Supreme  Jndiclal  Court  of  Maine.    July  8, 
1908.) 

1.  Dekds  (8  118*)  —  AjjBiarrrr  xn  Dwsoeif- 
TiON— Evidence  to  Explain. 

Wldn,  upMi  applying  to  the  surface  of  the 
earth  the  lani^uage  used  in  a  deed  to  describe 
the  land  conveyed,  an  ambi^ity  in  the  lan- 
guage is  revealed,  the  court,  in  order  to  deter- 
mine the  ambiguity,  may  receive  and  consider 
evidence  of  the  situation  and  the  circumstances 
and  of  the  acta  of  the  parties  previous  and  sub- 
sequent to  the  conveyance. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  SI  239,  699 ;   Dec.  Dig.  i  11&*] 

2.  Deeds  (S  118*)— Latent  Ambiquitt— De- 
scbiition. 

The  owner  of  a  double  tenement  conveyed 
one  tenement  by  a  deed  describing  it  as  "the 
northerly  tenement,"  and  describing  the  divid- 
ing line  as  "running  a  westerly  course  by  the 
partitions  as  they  now  stand,"  etc.  At  the 
westerly  end  of  the  building  were  two  partitions, 
both  running  westerly  and  inclosing  between 
them  a  small  yard.  Held,  that  a  latent  ambigu- 
ity was  revealed  as  to  which  of  these  two  parti- 
tions was  the  one  intended  by  the  parties  to  the 
deed. 

[Ed.  Note.— For  other  cases,  see  Deedft,  Cent 
IMg.  li  239,  699 ;  Dec.  Dig.  §  11&»] 

3.  Deeds  (S  114*)— Constbuction  —  Desobip- 
noN. 

It  appeared  from  the  evidence  that  the 
small  yard  could  be  entered  only  from  the  south- 
em  tenement,  that  it  had  been  used  before  and 
after  the  conveyance  almost  exclusively  by  the 
tenants  of  the  southern  tenement  as  a  part  of 
that  tenement,  and  that  the  southern  tenement 
could  have  no  other  yard  while  the  northern  ten- 
ement had  ampin  room  for  a  yard.  Held  that, 
in  the  conveyance  of  the  northern  tenement,  the 
parties  intended  the  northern  of  the  two  parti- 
tions and  that  the  yard  south  of  it  was  not  con- 
veyed. 

[Ea.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  S  316;   Dec.  Dig.  ft  114.*] 

(Official.) 

Report  from  Supreme  Judicial  Court,  Pe- 
nobscot County. 


Action  Xry  Louise  M.  Qetch^I  against  El- 
bridge  A.  Atberton.  Case  reported,  judg- 
ment for  plaintiff. 

The  declaration  in  the  plaintltTs  writ  was 
as  follows: 

"In  a  plea  of  tTespaaa,  for  that  the  said 
defendant  at  said  Bangor,  on  the  1st  day  of 
August,  A.  D.  1907,  with  force  and  arms 
broke  and  entered  the  plaintiff's  close  tn 
said  Bangor,  and  then  and  there  dug  up  and 
subverted  the  soil  and  earth,  and  then  and 
there  caused  to  be  put,  placed,  and  erected 
a  wooden  building  in  and  upon  the  said 
close,  and  kept  and  continued  the  said  wood- 
en building  so  there  put,  placed,  and  erect- 
ed, without  the  leave  or  license,  and  against 
the  will  of  the  said  plaintiff,  for  a  ion^ 
space  of  time,  to  wit,  from  the  said  1st  day 
of  August,  A.  D.  1907.  hitherto,  and  thereby 
and  therewith  during  all  the  time  aforesaid 
greatly  Incumbered  the  said  close,  and  hin- 
dered the  said  plaintiff  from  having  the  use, 
benefit,  and  enjoyment  thereof  in  so  large 
and  ample  a  maimer  as  she  might  and  oth- 
erwise would  have  done.  And  other  wrongs 
to  the  said  plaintiff  the  said  defendant  then 
and  there  did,  against  the  peace  of  the  state, 
and  to  the  damage  of  said  plaintiff  (as  she 
says)  the  sum  of  $300." 

Plea,  the  general  issue,  with  brief  state- 
ment "that  the  premises  described  in  the 
writ  and  declaration  of  the  plaintiff  are  not 
the  property  of  the  said  plaintiff,  but  is  now 
and  was  at  the  date  of  the  plaintiff's  writ 
and  prior  thereto  the  property  and  freehold 
of  the  said  defendant,  and  the  defendant 
says  that  be  is  not  guilty  of  the  acts  of  tres- 
pass complained  of  in  said  writ  and  declara- 
tion of  the  plaintiff." 

Tried  at  the  January  term,  1908,  Supreme 
Judicial  Court,  Penobscot  county.  At  the 
conclusion  of  the  evidence,  the  case  was  re- 
ported to  the  law  court  "for  determination 
upon  so  much  of  the  evidence  as  would  be 
legally  admlBsibie.  If  Judgment  be  for  the 
plaintiff,  damages  to  be  awarded  to  be  ten 
dollars  and  costs." 

Argued  before  EMERY,  C.  J.,  and  SAV- 
AGE, PBABODY.  CORNISH,  KINO,  and 
BIRD,  JJ. 

A.  J.  Merrill,  for  plaintiff.  P.  H.  GiUin. 
for  defendant. 

EMERT,  C.  X  The  question  Is  which 
party  has  title  to  a  small  open  space  or  yard, 
12x21  feet  in  extent,  in  the  rear  of  a  dou- 
ble tenement  house  in  Bangor,  bounded  on 
the  east  by  French  street  The  title  to  the 
whole  house  and  lot  Including  both  tene- 
ments was  in  the  same  person  from  1870  to 
December  30,  1890,  though  the  occupants  of 
the  different  tenements  were  different  per- 
sons. In  1890,  December  30,  the  owner  of 
the  whole  property  divided  it  by  granting 
the  northerly  tenement  with  the  following 
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descrlptl<Hi:  "Beginning  at  a  point  on  tbe 
west  line  of  Frenclt  street  between  the  front 
doors  and  running  a  westerly  course  by  the 
partitions  as  they  now  stand  to  the  west 
line  of  land  described  in  a  deed  recorded  In 
the  Penobscot  Registry  of  Deeds,  vol.  386, 
page  379.  Meaning  to  convey  the  land  north 
of  the  partitions,  being  the  northerly  tene- 
ment, and  as  a  part  of  the  consideration  the 
partitions  are  to  remain  as  they  now  are 
between  said  tenements."  The  defendant's 
title  to  the  northerly  tenement  is  derived 
firom  this  deed,  while  tbe  plaintiff  owns  the 
southerly  tenement,  and  the  question  is  thus 
narrowed  to  this,  viz. :  Is  the  small  yard  in 
the  rear  included  In  the  description  in  the 
deed? 

\  In  applying  this  description  to  the  prem- 
ises as  tiiey  were  at  the  date  of  the  deed,  we 
find  they  were  as  Indicated  upon  the  plan 
here  sketched  from  the  surveyor's  plan  in 
the  case,  though  not  to  scale. 


CCNTKE   St.  AVK. 


The  parties  agree  that  the  division  line  in 
tbe  deed  starts  from  the  point  A,  between 
the  doors  on  French  street,  and  runs  west 
by  the  main  partition  to  the  point  B,  where 
it  meets  a  north  and  soudi  partition,  and 
then  runs  north  by  that  partition  to  tbe 
point  O.  The  defendant  contends  that  from 
the  point  C  the  line  runs  west  again  by  the 
partition  O  B.  This  would  Include  the  yard 
in  the  deed  of  the  northerly  tenement  own- 
ed by  him.  The  plaintiff  contends  that  the 
line  from  tbe  point  C  continues  to  run  north 
by  the  partition  C  D,  and  then  west  again  by 
the  partition  D  F.  This  would  leave  the 
yard  attached  to  tbe  southern  tenement  own- 
ed by  her. 

A  latent  ambiguity  is  disclosed.  There 
were  two  partitions  In  tbe  back  part  of  the 
tenements  with  the  yard  between.  The  lan- 
guage of  the  deed  does  not  in  terms  distin- 
guish between  them.     It  does  not  specify 


the  dividing  partitioB  as  north  or  soath  par- 
tition, nor  as  first  or  second  partitlcMi,  nor  in 
any  other  way.  It  uses  the  plural  "parti- 
tions." We  are  thus  compelled  to  resort,  as 
we  may  lawfully  do,  to  evidence  of  the 
whole  situation  and  surroondbigB,  and  as  to 
the  use  or  nonuse  of  the  yard  by  tbe  occu- 
pants of  each  tenement  before  and  after 
the  division  of  the  title.  In  ord^'  to  ascer- 
tain, if  possible,  which  of  the  two  partitioDS 
Is  to  be  taken  as  that  referred  to  in  tbe 
deed. 

In  the  southern  partition  was  and  is  a 
door  opening  Into  the  yard  from  the  sonth- 
em  tenement,  while  there  was  and  is  no 
door  from  the  northern  tenemoit  Into  tbe 
yard.  The  yard  was  regularly  and -without 
Intermptlon  nsed  by  the  occupants  of  tbe 
southern  tenement  as  a  part  of  that  tene- 
ment both  before  and  after  the  division  of 
the  title  in  1890  until  after  the  defendant 
took  x>OBsesslon  of  tbe  northern  tenement 
in  1899.  The  yard  was  used  by  tbe  occti- 
pants  of  tbe  northern  tenement  only  tot  pat- 
ting on  and  taking  off  outside  windows  oa 
that  side  of  their  house,  except  an  isolated 
Instance  when  some  beans  were  planted  in 
it  next  to  the  wall  of  the  northern  tene- 
ment. Further,  It  appears  that  the  south- 
ern tenement  of  the  house  Is  so  near  the  lot 
lines,  only  eight  feet  distant,  that  it  has  no 
other  room  for  yard  purposes,  while  there 
appears  to  have  been  ample  room  for  yard 
purposes  north  of  the  north  tenement  next 
to  French  street 

From  these  proven  facts  we  think  It  dear 
that  the  parties  to  the  division  deed  of  De- 
cember 80,  1890,  and  their  successors  in  ti- 
tle down  to  tbe  defendant  in  1899,  under- 
stood the  yard  to  be  a  part  of  the  sonthpm 
tenement,  and  that  the  northern  partition, 
excluding  tbe  yard  from  tbe  grant  of  the 
northern  tenement  and  leaving  it  a  part  of 
the  southern  tenement,  was  the  luirtition  re- 
ferred to  and  named  In  tbe  deed  as  the  di- 
viding partition  at  that  place. 

It  Is  true  that,  in  case  of  doubts  in  grants, 
tbe  presumption  is  against  the  grantor,  but 
that  presumption  can  be  overcome  by  other 
proper  considerations,  and  we  think  It  is  in 
this  casa 

The  defendant  urges  that,  when  he  pur- 
chased tbe  northern  tenement,  he  was  as- 
sured by  the  real  estate  agent  that  the  yard 
went  with  the  northern  tenement,  and  that 
be  purchased  with  that  understanding,  but, 
of  course,  that  was  merely  the  opinion  of 
the  agent,  and  Is  not  to  be  considered. 

It  follows  that  tbe  title  to  the  yard  Is  in 
the  plaintiff,  and,  according  to  the  stipula- 
tion of  the  parties,  judgment  must  be  for 
the  plaintiff  with  damages  assessed  at  f  10. 
.   So  ordered. 
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HONE  at  aL  t.  PRBSQUB  ISLE  WATER  CO. 

(Supreme  Jadidal  Court  of  Maine.    June  9, 
19Q&) 

1.  Plbadiro  (t  214*)— Demurbeb. 

▲  demurrer  only  admits  such  facta  aa  are 
well  pleaded  in  the  declaration. 

UEd.  Note.— For  other  caaes,  aee  Pleading, 
Cent.  Dig.  i  626;   Dec.  Dig.  i  214.*] 

2.  PI.EADINO    ($    214*)— DnnTBBEX. 

A  demurrer  does  not  confess  a  matter  of 
law  deduced  b;  either  party  from  the  facts 
pleaded. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S  527;   Dec  Dig.  |  214.*] 

8.  NEouosncE  (|  111*)— Pucadino  —  Dboi.a- 

KATIOR. 

In  a  declaration,  an  allegation  of  duty 
alone  is  not  sufficient  There  must  be  an  alle- 
gation of  facts  sufficient  to  create  the  duty; 
otherwise  the  declaration  will  be  defective. 

lEA.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  J  182;   Dec.  Dig.  i  111.*] 

4.  Action  (5  13*)— Pbbbohs  Entitled  to  Sue. 
Negligence  whidi  consists  merely  in  the 
breach  of  a  contract  will  not  afford  ground  for 
an  action  by  one  who  is  not  a  party  to  the  con- 
tract, and  not  a  person  for  whose  benefit  the 
contract  was  avowedly  made. 

[Ed.  Note.— For  other  cases,  see  Action,  Dec. 
Dig.  i  18.*] 

6.  MT7NICIPAI.    COBFOBATIONS    ({    250*)— COR- 

TBACT9— Rights  of  Citizens. 

A  municipal  corporation,  in  making  con- 
trmets  for  the  benefit  of  its  citizens,  acts  for 
them  collectively,  and  for  all  of  tbem,  in  every 
act ;  and  the  relation  of  privity  is  not,  and  can- 
not be,  introduced  into  such  contracts  by  rea- 
son of  taxpa^in^  or  the  discharge  of  any  civic 
duty  by  any  individual  citizen. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  2EiO.*] 

d.   MUNIOIFAIi    COBPOBATIOWB    (5    250*)— CoK- 

TBACT8— Public  Watbb  StjppLT— Liabeutt 

TO  Individual  Citizen. 

Although  a  municipal  corporation  maintain- 
ing a  fire  department  levies  and  collects  a  tax 
to  pay  a  water  company  for  water  furnished  un- 
der a  contract  between  the  corporation  and  the 
water  company  for  the  use  of  such  fire  depart- 
ment, yet  that  fact  does  not  create  any  privity 
of  interest  between  the  water  company  and  a 
citizen  or  a  resident  or  a  taxpayer  of  the  cor- 
poration. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  1 2^.*] 

7.  WATEB8    AND    WaTBB    CoUBSBS    (J    206*)— 

"Water  Coupanies — Contract  with  Citt— 
Water  eob  Firb  Use  —  Insuppicient  Sup- 

FtT. 

Where  a  village  corporation,  authorised  to 
maintain  a  fire  department  for  the  extinguish- 
ment of  fires  within  its  limits,  contracted  with 
a  water  company  to  furnish  water  for  the  use  of 
its  fire  department  and  certain  buildings  situ- 
ate within  such  limits,  and  owned  by  individu- 
als, were  destroyed  by  fire  by  reason  of  the  fail- 
ure of  the  water  company  to  furnish  an  ade- 
quate supply  of  water  for  the  extinguishment  of 
fires,  heUi,  that  the  water  company  was  not  lia- 
ble to  the  individnal  owners  of  the  property  de- 
stroyed. 

[Gd.  Note.— For  other  cases,  see  Watera  and 
Water  Contses,  Cent  Dig.  i  301 ;  Dec.  Dig.  ( 
206.*! 


8.  WATBB8  and  Watkx  Oottbscb  (If  206,  209*) 
—Public  Watbb  Scpplt  —  Liability  or 
Wateb  Coupanibs— Bbbaoh  op  Contraot— 
Loss  BT  Fibs— LiABiLTrr  to  Ownkbs  op 
Pbopxbty. 

In  an  action  on  the  ease,  bronght  by  indi- 
vidual owners  of  property  situate  within  the 
limits  of  a  village  corporation  and  destroyed  by 
fire,  to  recover  damages  from  a  public  service 
water  company  for  their  loss  on  the  ground 
that  the  lass  resulted  from  the  negligent  failure 
of  the  water  company  to  keep  a  certain  hydrant 
in  proper  condition  for  use,  the  declaration  con- 
tained two  counts.  The  first  count  contained  no 
averment  of  any  express  contract  either  directly 
between  the  water  company  and  the  plaintiffs 
or  between  the  water  company  and  the  village 
corporation  in  which  the  individual  property 
destroyed  by  fire  was  situated,  but  simply  stat- 
ed, as  a  legal  conclusion  from  its  undertaking  to 
render  service  as  a  public  water  company,  that 
it  was  the  defendant's  duty  arising  therefrom 
to  maintain  its  hydrants  at  all  times  in  a  prop- 
er condition  for  use ;  while  the  second  count 
contained  a  general  allegation  that  the  defend- 
ant water  company  undertook  to  furnish  a  sup- 
ply of  water  under  a  contract  with  the  village 
corporation,  and  stated  as  a  legal  conclusion 
that  it  was  the  defendant's  duty  under  the  con- 
tract to  keep  its  hydrants  at  all  times  in  proper 
condition  for  use,  but  failed  to  specify  what  the 
stipulations  of  the  contract  were  whi<^  would 
Justify  such  a  conclusion. 

Upon  demurrer  to  the  declaration,  held:  (1) 
That  individual  owners  of  property  destroyed 
by  fire  cannot  maintain  an  action  on  the  case 
against  a  public  service  water  company  for  a 
loss  resulting  from  the  negligent  failure  of  the 
company  to  furnish  a  supply  of  water,  either 
in  a  case  where  the  duty  of  the  company  to  fur- 
nish water  arises  solely  from  an  accepted  service 
for  general  fire  purposes,  or  from  a  general 
contract  on  the  part  of  the  water  company  with 
the  municipality  to  furnish  water  for  such  pur- 
poses, without  a  specification  of  any  particular 
thing  to  lie  done  to  that  end,  and  without  any 
stipulation  respecting  liability  for  losses  by  fire. 
(2)  That  the  declaration  was  not  sufficient  in 
substance,  and  that  the  acticm  was  not  main- 
tainable. 

[Kd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  801 ;  Dec.  Dig.  M 
200, 209.*]  I*-  •        . 

(Official.) 

Exceptions  from  Supreme  Judicial  CooPt 
Aroostook  County. 

Action  by  John  J.  Hone  and  David  A. 
Hone  against  the  Presque  Isle  Water  Com- 
pany. Demurrer  to  the  complaint  sustain- 
ed, and  plaintiffs  except  B^zceptlons  over- 
ruled. 

Action  on  the  case  brought  by  the  plain- 
tiffs against  the  defendant  water  company 
to  recover  damages  for  the  loss  of  certain 
buildings  owned  by  them  and  destroyed  by 
fire,  on  the  ground  that  the  loss  resulted 
from  the  negligent  failure  of  the  defendant 
water  company  to  keep  a  certain  hydrant 
in  proper  repair  and  condition  for  use.  The 
declaration  contained  two  counts,  which  are 
as  follows: 

"In  a  plea  of  the  case,  for  that  the  said 
defendant  is  a  public  service  corporation, 
created  and  organized  under  the  provisions 
of  chapter  8,  p.  4,  of  the  Private  and  Spe- 
cial Acts  of  1887  of  the  state  of  Maine,  duly 
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atithoiized  to  lay  water  pipes  and  malnE(  In 
the  village  In  said  Presque  Isle,  and  furnish 
Iwater  for  public  and  private  purposes  In 
said  Presque  tsle,  and  that  said  defendant 
did,  under  and  by  virtue  of  said  special  act, 
construct  a  system  of  waterworks  by  pipes 
(ind  mains  under  the  streets  in  said  village, 
and  assumed  and  undertook  the  duties  of  a 
public  water  company,  and  began  to  furnish 
water  for  public  and  private  uses,  Including 
ithe  furnishing  of  water  In  hydrants  to  be 
used  in  extinguishing  fires  In  said  village, 
and  on  the  4th  day  of  April,  1905,  was,  and 
for  a  long  time  prior  thereto  had  been,  fur- 
nishing water  for  said  purposes,  and  es- 
pecially for  the  extinguishment  of  flres  for  a 
reward  paid  to  it  by  the  Presque  Isle  Village 
Fire  Department,  and  as  such  water  com- 
pany, organized  as  aforesaid,  it  was  the  du- 
ty of  the  defendant  at  all  times  to  keep  the 
hydrants  connected  with  Its  said  system  of 
waterworks  in  proper  repair  and  condition 
•to  be  used  at  any  such  time  for  extinguish- 
ing flres  in  said  village;  that  a  long  time 
prior  to  said  4th  day  of  April,  1905,  said  wa- 
ter company  constructed  and  placed  in  posi- 
tion, connected  with  its  said  mains,  a  cer- 
tain hydrant,  a  part  of  its  system,  located 
near  and  in  front  of  a  building  existing  on 
the  main  street  In  said  village  known  as 
'Presque  Isle  Opera  House,'  then  and  there 
the  property  of  the  plaintiffs,  which  said 
hydrant  said  defendant  corporation  then  and 
there  undertook  and  was  bound  to  maintain 
and  keep  In  proper  repair  and  condition  to 
be  used  in  extinguishing  flres  In  its  vicinity, 
but  said  defendant  so  carelessly  and  negli- 
gently maintained  said  hydrant  that  the  wa- 
ter in  said  hydrant  on  said  4th  day  of  April,  - 
1905,  was  and  for  a  lopg  time  prior  thereto 
bad  been  frozen,  and  said  hydrant  thereby 
was  and  had  been  rendered  useless;  that  on 
said  April  4,  1905,  a  flre  broke  out  in  the 
basement  of  said  building  known  as  the 
'Presque  Isle  Opera  House'  in  said  village 
of  Presque  Isle,  and  in  the  Immediate  vicini- 
ty of  said  hydrant,  frozen  as  aforesaid,  and 
the  plaintiffs  and  the  village  flre  department 
in  said  Presque  Isle  relying,  as  they  had  a 
right  to  do,  on  the  said  defendant  keeping 
said  hydrant  in  proper  repair  and  condition 
for  use  as  aforesaid,  then  and  there  con- 
nected their  hose  to  said  hydrant  for  the 
purpose  of  obtaining  water  with  which  to 
extinguish  said  flre,  but,  by  reason  of  the 
careless  and  negligent  conduct  of  the  said 
defendant  In  falling  to  keep  said  hydrant  in 
proper  condition  and  repair  as  aforesaid, 
were  unable  to  obtain  water  therefrom,  and 
were  compelled  to  cliange  to  other  hydraiits 
at  a  great  distance  therefrom,  and  after 
great  loss  of  time,  during  which  said  time, 
and  as  a  result  of  said  careless  and  negli- 
gent maintenance  of  said  hydrant  the  said 
flre  became  unmanageable  and  spread  be- 
yond the  control  of  said  flre  department, 
and  entirely   consumed  said   Presque  Isle 


Opera  House,  and  therefrom  spread  to  and 
entirely  destroyed  another  building  of  the 
plaintU(9  then  and  there  occupied  by  ten- 
ants of  the  plaintiffs.  Both  of  said  build- 
ings were  of  the  value  of  $30,000.  And  the 
plaintiffs  aver  that  said  loss  and  damage 
was  sustained  by  them  solely  by  reason  of 
the  carelessness  and  negligence  and  breach 
of  duty  on  the  part  of  said  defendant  in 
failing  to  keep  and  maintain  said  hydrant  In 
proi>er  repair  and  condition  for  use. 

"Also,  for  tiiat  the  said  defendant  is  a  pub- 
lic service  corporation,  created  and  organ- 
ized under  the  provisions  of  chapter  3,  p.  4, 
of  the  Private  and  Special  Laws  of  1887  of 
the  state  of  Maine,  duly  authorized  to  lay 
water  pipes  and  mains  in  the  village  of  said 
Presque  Isle,  and  to  furnish  water  for  pub- 
lic and  private  purposes  in  said  Presque  Isle, 
and  to  contract  for  a  supply  of  water  for 
the  extinguishment  of  flre  or  other  purposes 
for  a  term  of  years  with  the  town  of  Presque 
Isle,'  or  village  corporation,  and  other  persons 
and  corporations,  and  that  said  defendant 
did,  under  and  by  authority  of  said  special 
act,  construct  a  system  of  waterworks  and 
lay  water  pipes  and  mains  under  the  streets 
in  said  Presque  Isle,  and  assumed  and  und^- 
took  the  duties  of  a  public  water  company, 
and  began  under  a  contract  with  the  Presque 
Isle  Village  Flre  Department,  a  corpora- 
tion created  and  organized  under  the  provi- 
sions of  chapter  525,  p.  764,  of  the  Private 
and  Special  Laws  of  said  state  for  the  year 
1885,  to  furnish  water  for  public  and  private 
uses,  including  the  furbishing  of  water  and 
hydrants  to  be  used  in  extinguishing  flres  in 
said  village  of  Presque  Isle,  and  on  said  4th 
day  of  April,  1905,  was,  and  for  a  long  time 
prior  thereto  had  been,  under  said  contract, 
for  a  valuable  and  sufficient  consideration, 
furnishing  water  and  hydrants  for  said  pur- 
poses, and  as  such  water  company,  under 
said  contract,  it  was  the  duty  of  the  said  de- 
fendant at  all  times  to  keep  the  hydrants 
connected  with  its  said  system  of  water- 
works in  proper  repair  and  condition  to  be 
used  at  any  time  for  the  extinguishment  of 
fires  in  said  village;  that  a  long  time  prior 
to  said  4th  day  of  April.  1905.  said  water 
company  constructed  and  placed  in  i>osition. 
connected  with  its  said  water  pipes  and 
mains,  a  certain  hydrant  located  near  and 
in  front  of  a  building  belonging  to  the  plain- 
tiffs, and  situated  on  the  west  side  of  Maine 
street  in  said  village,  known  as  the  'Presque 
Isle  Opera  House,'  which  said  hydrant  said 
defendant  then  and  there  undertook  and  was 
bound  to  keep  in  proper  repair  and  condi- 
tion to  be  used  in  extinguishing  flres  in  Its 
vicinity,  but  maintained  said  hydrant  so 
carelessly  and  negligently  that  on  said  4th 
day  of  April,  1905,  the  water  in  said  hydrant 
was  and  for  a  long  time  prior  thereto  had 
been  frozen,  and  said  hydrant  was  thereby 
rendered  useless  ;  that  <»  said  4th  day  of 
April,  1905,  a  flre  broke  out  in  the  basement 
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of  tbe  plaintiffs'  said  building,  known  as 
the  'Presque  Isle  Opera  House,'  and  In  the 
Immediate  vicinity  of  said  hydrant,  frozen 
as  aforesaid,  and  the  plaintiffs  and  the  fire 
department  of  said  village,  relying,  as  they 
had  a  right  to  do,  on  the  defendant  keeping 
said  hydrant  In  proper  repair  and  condition 
for  use  as  aforesaid,  as  the  defendant  bad 
agreed  and  waa  required  and  bound  by  law 
to  do,  then  and  there  connected  their  bose 
to  said  hydrant  for  the  purpose  of  obtaining 
water  with  which  to  extinguish  said  fire,  bat, 
by  reason  of  the  careless  and  negligent  con- 
duct of  said  defendant  In  falling  to  keep 
said  hydrant  In  proper  repair  and  condition 
for  nse  as  aforesaid,  were  unable  to  obtain 
water  therefrom,  and  were  compelled  to 
change  to  other  hydrants  at  a  great  distance 
therefrom,  and  after  great  loss  of  time,  dur- 
ing which  said  time,  and  as  a  result  of  said 
carelessness  and  negligence  on  the  part  of 
the  defendant  in  failing  to  keep  said  hydrant 
in  proper  repair  and  condition  to  use,  the 
said  fire  became  unmanageable,  and  spread 
beyond  the  control  of  the  plaintiffs  and  of 
said  fire  department,  hnd  entirely  destroyed 
said  plaintiffs'  said  building,  and  therefrom 
spread  to  and  entirely  destroyed  another 
building  of  the  plaintiffs,  both  of  which  said 
buildings  were  then  and  there  of  the  value 
of  130,000.  And  the  plaintiffs  aver  that  said 
loss  and  damages  were  sustained  by  them 
solely  by  reason  of  the  carelessness  and  neg- 
ligence and  breach  of  duty  on  the  part  of 
said  defendant  in  failing  to  keep  and  main- 
tain said  hydrant  In  proper  repair  and  con- 
dition for  use." 

The  defendant  water  company  filed  a  gen- 
eral demurrer  to  the  declaration.  The  de- 
murrer was  sustained  by  the  presiding  Jus- 
tice, and  the  plaintiffs  excepted. 

Argued  before  WHITEHOUSE,  STRODT, 
SAVAGE,  PEABODT,  CORNISH,  and 
KING,  JJ. 

Powers  &  Archibald  and  Louis  C.  Stearns, 
for  plaintiffs.  Ira  G.  Hersey  and  Charles  F. 
Daggett,  for  defendant 

'WHITEHOUSE,  J.  This  is  an  action  on 
tbe  case,  brought  by  individual  owners  of 
property  destroyed  by  fire,  to  recover  dam- 
ages foe  their  loss  against  the  defendant  wa- 
ter company  on  the  ground  that  it  resulted 
from  the  negligent  failure  of  tbe  defendant 
to  keep  its  hydrants  in  proper  condition  for 
use. 

The  defendant  filed  a  general  demurrer  to 
the  plaintiffs'  declaration.  Tbe  demurrer  was 
sustained  by  the  presiding  Justice,  and  the 
case  comes  to  the  law  court  on  exceptions  to 
that  ruling. 

It  is  alleged  In  the  first  count  In  the  dec- 
laration that,  by  virtue  of  a  special  act  of 
the  Legislature,  the  defendant  company,  a 
public  service  corporation,  constructed  a  sys- 
tem of  waterworks  and  undertook  tbe  duties 


of  a  public  water  company,  and  began  to 
furnish  water  for  public  and  private  uses,  in- 
cluding the  furnishing  of  water  in  hydrants 
to  be  used  in  extinguishing  fires  within  the 
limits,  of  the  village  corporation  In  Presque 
Isle  known  as  the  "Presque  Isle  Village  Fire 
I>epartment" ;  that  It  thereby  became  the 
duty  of  the  defendant  to  ke^  Its  hydrants 
in  proper  condition  for  use  in  the  extinguish- 
ment of  fire  in  that  village ;  that  its  hydrants 
were  so  carelessly  maintained  that  the  water 
In  the  hydrant  opposite  the  Presque  Isle  Opera 
House,  owned  by  tbe  plaintiffs,  was  frozen; 
and  the  hydrant  rendered  useless,  and  that 
In  consequence  of  the  defendant's  negligence 
in  that  behalf  the  opera  house  and  another 
building  owned  by  the  plaintiffs  were  entire- 
ly destroyed  by  fire. 

In  the. second  count  it  is  alleged  that  in 
pursuance  of  a  special  act  of  the  Legislature 
the  defendant  constructed  a  system  of  water- 
works in  Presque  Isle,  and  under  a  contract 
with  the  Presque  Isle  Village  Fire  Depart- 
ment began  to  furnish  water  for  public  and 
private  uses.  Including  the  furnishing  of  wa- 
ter and  hydrants  to  be  used  In  extlngxilsh- 
Ing  fires  In  the  village  of  Presque  Isle;  that 
under  its  contract  It  was  the  duty  of  the  de- 
fendant at  all  times  to  keep  its  hydrants  in 
proper  condition  for  use  in  extinguishing 
fires;  that  this  duty  was  so  carelessly  per- 
formed by  the  defendant  that  the  water  In 
the  hydrant  in  front  of  the  Presque  Isle  Op- 
era House,  owned  by  the  plaintiffs,  was  al- 
lowed to  freeze  and  the  hydrant  to  become 
useless;  and  that  In  consequence  of  the  de- 
fendant's negligence  in  that  behalf  the  opera 
house  and  finother  bi^ilding  owned  by  the 
plaintiffs,  of  the  total  value  of  $30,000,  were 
entirely  destroyed  by  fire. 

It  thus  appears  that  the  first  count  con- 
talus  no  averment  of  any  express  contract 
either  directly  between  the  water  company 
and  the  plaintiffs,  or  between  the  water  com- 
pany and  the  village  corporation  in  which 
the  Individual  property  destroyed  by  fire  was 
situated,  but  simply  states,  as  a  legal  con- 
clusion from  its  undertaking  to  render  serv- 
ice as  a  public  water  company,  that  It  was 
the  defendant's  duty  arising  therefrom  to 
maintain  its  hydrants  at  all  times  In  a  prop- 
er condition  for  use.  The  second  count  con- 
tains a  general  allegation  that  tbe  defendant 
water  company  undertook  to  furnish  a  sup- 
ply of  water  under  a  contract  with  the  vil- 
lage corporation,  and  states  as  a  legal  con- 
clusion that  it  was  the  defendant's  duty  un- 
der the  contract  to  keep  its  hydrants  at  all 
times  in  proper  condition  for  use,  but  falls  to 
specify  what  the  stipulations  of  the  contract 
were  which  would  Justify  such  a  conclusion. 
An  allegation  of  duty  alone,  however,  is  not 
sufficient  There  must  be  an  allegation  of 
facts  sufficient  to  create  the  duty ;  otherwise 
the  declaration  will  be  defective.  A  demur- 
rer only  admits  such  facts  as  are  well  plead- 
ed in  the  declaration.  It  does  not  confess  a 
matter  of  law  deduced  by  either  party  from 
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the  facts  pleaded.    Nickenon  r.  Bridgeport 
Co.,  46  Conn.  24,  S3  Am.  Rep.  1. 

It  may  therefore  be  a  matter  of  grave 
doubt  whether  the  Important  question  argued 
by  counsel  Is  properly  raised  by  the  plead- 
ings ;  but  Inasmuch  as  this  objection  appears 
from  the  argument  to  have  been  waived  by 
counsel,  the  case  has  been  considered  upon 
the  assumption  that  It  was  the  duty  of  the 
water  company,  as  between  the  village  cor- 
poration and  itself,  to  keep  Its  hydrants  in 
proper  condition  for  use  In  furnishing  water 
for  the  extinguishment  of  fires  In  winter  as 
well  as  in  summer. 

This  court  is  thus  for  the  first  time  brought 
face  to  face  with  the  question  whether  an 
Individual  owner  of  property  destroyed  by 
fire  can  maintain  an  action  on  ,the  case 
against  a  public  service  water  company  for 
a  loss  resulting  from  the  negligent  failure 
of  the  company  to  furnish  a  supply  of  wa- 
ter, either  In  a  case  where  the  duty  of  the 
company  to  furnish  water  arises  solely  from 
an  accepted  service  for  general  fire  purposes, 
or  from  a  general  contract  on  the  part  of  the 
water  company  with  the  mnnlclpality  to  fur- 
nish water  for  such  purposes,  without  a  spec- 
ification of  any  particular  thing  to  be  done 
to  that  end,  and  without  any  stipulation  re- 
specting liability  for  losses  by  fire.  But  the 
question  has  been  decided  In  numerous  other 
Jurisdictions,  state  and  federal,  and  It  must 
be  admitted,  and  It  Is  conceded  by  the  plain- 
tiffs, that  the  overwhelming  weight  of  au- 
thority is .  against  the  maintenance  of  the 
action.  It  is  insisted,  however,  in  behalf  of 
the  plaintlfFs,  that  although  an  action  ex  con- 
tractu might  not  be<  maintainable,  yet  the 
water  company  having  received  valuable  fran- 
chises under  Its  charter  and  compensation 
for  the  service  from  taxation  of  Individual 
property  owners  in  the  municipality,  it  Is 
bound  as  a  matter  of  public  duty  to  perform 
its  contract,  and  for  any  negligence  on  Its 
part  is  liable  in  damages  to  the  individual 
sufferers,  the  contract  serving  only  as  a 
measure  of  the  duty  resting  upon  such  a  pub- 
lic service  corporation.  The  plaintiffs  recog- 
nize the  general  rule  of  law  that  one  who  is 
not  a  party  to  a  simple  contract,  and  from 
whom  no  consideration  Is  received,  cannot 
maintain  a  suit  on  the  contract,  and  that  a 
promise  made  by  one  person  to  another  for 
the  benefit  of  a  third  who  Is  a  stranger  to 
the  consideration  will  not  support  an  action 
by  the  latter,  but  it  is  contended  that  In 
this  class  of  cases  the  consideration  does 
move  from  the  individual  taxpayer  of  the 
municipality. 

It  is  contended  in  behalf  of  the  defendant 
water  company  that  Its  contract  with  the  vil- 
lage corporation,  known  as  the  "Presqne  Isle 
Fire  Department,"  to  furnish  water  through 
hydrants  for  the  extinguishment  of  fires,  did 
not  make  the  plaintiffs  parties  or  privies  to 
that  contract,  and  .that  those  who  are  not 
parties  or  privies  to  a  contract  cannot  main- 


tain an  action  of  tort  for  the  breach  of  a 
duty  arising  solely  out  of  the  contract 

It  Is  the  opinion  of  the  court  that  the 
plaintiffs'  declaration  is  not  sufficient  in  sub- 
stance, and  titat  the  action  is  not  maintain- 
able. 

The  distinctive  character  of  municipal  cor- 
porations In  this  state,  and  the  circumstances 
and  conditions  under  which  the  officials  chos- 
en by  them  are  deemed  to  act  either  as  cor- 
porate agents  or  as  public  officers  engaged  in 
the  discharge  of  duties  imposed  by  general 
law,  have  been  subjects  of  frequent  examina- 
tion and  discussion  in  the  recent  decisions 
of  this  court  Lovejoy  v.  Foxcroft  91  Me. 
367,  40  AU.  141 ;  Burrlll  ▼.  Augusta,  78  Me. 
118.  3  Atl.  177.  57  Am.  Rep.  788;  Mitchell 
V.  Rockland,  62  Me.  11& 

It  is  only  necessary  to  be  reminded  here 
that  the  Inhabitants  of  the  several  cities 
and  towns  In  this  state  are  not  voluntary 
associations  or  business  corporations,  but 
political  agencies  created  for  the  more  ef- 
fectual discharge  of  certain  duties  of  politi- 
cal government  and  that  the  powers  and 
liabilities  of  these  agencies  are  only  such  as 
are  conferred  and  created  by  the  Legislature. 

It  may  be  observed,  then.  In  the  first  place, 
that  when  a  municipal  corporation  itself 
by  authority  of  its  charter  maintains  a  sys- 
tem of  waterworks  for  the  use  of  Its  fire  de- 
partment It  Is  performing  a  public  or  gov- 
ernmental duty,  and  it  is  uniformly  held, 
upon  what  seems  to  be  entirely  satisfactory 
reasoning,  that  in  such  a  case  the  munici- 
pal corporation  is  not  liable  to  Individual 
taxpayers  for  falling  to  provide  an  adequate 
supply  of  water  for  the  extinguishment  of 
fires,  unless  expressly  made  so  by  provisions 
of  the  statute.  2  Dill.  Mun.  Corp.  976; 
Tainter  v.  Worcester,  123  Mass.  311,  25  Am. 
Rep.  90;  Miller  v.  Minneapolis,  75  Minn. 
131,  77  N.  W.  788 ;  Mendel  v.  City  of  Wheel- 
ing, 28  W.  Ta.  233,  S7  Am.  Rep.  664;  Van- 
horn  V.  City  of  Des  Moines,  63  Iowa,  447, 
19  N.  W.  293,  50  Am.  Rep.  750;  Hayes  v. 
Oshkosh,  33  Wis.  314,  14  Am.  Rep.  760. 

If  now.  Instead  of  maintaining  a  system  of 
waterworks  of  its  own  for  the  purpose  of 
supplying  water  for  the  extinguishment  ^of 
fires,  a  municipal  corporation  contracts  with 
a  water  company  to  furnish  water  for  that 
purpose,  the  numerous  decisions  of  the  courts 
of  last  resort  In  other  states  and  In  the  fed- 
eral courts,  as  before  Indicated,  are  prac- 
tically unanimous  in  holding  that  the  water 
company  Is  not  liable  to  the  individual  own- 
er of  property  which  has  been  destroyed  by 
fire  by  reason  of  the  company's  failure  to 
furnish  an  adequate  8UK>iy  of  water  to  ex- 
tinguish fires.  The  apparent  exceptions  will 
be  noted  and  considered  hereafter.  As  stat- 
ed by  the  court  In  Mott  v.  Water  Co.,  48  Kan. 
12,  28  Pac.  989,  15  L.  R.  A.  376,  80  Am.  St 
Rep.  267:  "The  fact  that  a  city  levies  and 
collects  a  tax  to  be  paid  to  a  water  com- 
pany does  not  create  any  privity  of  interest 
between  the  water  company  and  a  dtlzen  or 
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a  resident  of  tbe  city.  In  making  and)  con- 
tract the  city  discharges  one  of  its  duties 
for  which  It  was  created,  and  In  raising  the 
required  money  It  only  provides  the  consid- 
eration due  from  It  by  virtue  of  the  con- 
tract. A  watw  company  conld  not  proceed 
directly  against  a  dtisen  or  resident  in  the 
first  Instance  for  unpaid  money  due  under 
the  contract  from  the  city.  •  •  •  If  a 
city  Is  not  liable  to  its  citizens  or  residents, 
the  water  company  Is  not  liable  to  such 
cltlzeios  or  residents  upon  a  contract  between 
it  and  the  city.  The  contract  in  such  a  case 
is  between  the  dty  and  the  water  company 
only.  •  •  •  The  law  which  authorizes 
cities  to  contract  with  individaals  and  com- 
panies for  the  building  and  operating  of  wa- 
t^rworlcB  confors  no  powers  upon  a  city  to 
make  a  contract  of  indemnity  for  the  indi- 
vidual benefit  of  a  citizen  or  resident  of  the 
dty  for  a  breach  of  the  same." 

In  this  state,  section  76,  c.  4,  Rev.  St,  em- 
powers municipal  corporations  to  "contract 
for  a  supply  of  water  for  munidiwl  uses," 
bat  it  was  obviously  not  the  design  of  this 
statute  to  authorize  dties  and  towns  to 
make  contracts  to  indemnify  individual  own- 
ers for  the  loss  of  property  by  fire  resulting 
from  the  neglect  of  Its  offidals  to  furnish  an 
adequate  supply  of  water  to  extinguish  it, 
and  there  is  no  suggestion  in  this  case  that 
any  such  express  contract  was  In  fact  ever 
made  or  attempted  to  be  made  between  the 
village  corporation  and  the  defendant  water 
company. 

One  of  the  earliest  cases  in  which  this 
question  was  directly  involved  was  Nlcker- 
son  V.  Bridgeport  Hydraulic  Company,  40 
Conn.  24,  33  Am.  Rep.  1,  which  came  before 
the  Supreme  Court  of  that  state  in  1878. 
Two  of  the  counts  in  the  declaration  are 
strikingly  similar  to  those  in  the  case  at  bar, 
and  the  case  has  been  dted  above  upon  the 
question  of  pleading.  The  essential  aver- 
ments were  that  the  water  company  had' 
negligently  failed  to  provide  a  supply  of  wa- 
ter for  the  hydrants  to  enable  the  dty  to 
perform  a  public  duty  which  it  owed  to  the 
plaintiffs  and  others  to  extinguish  fires.  In 
the  opinion  the  court  say:  "The  most  that 
can  be  said  is  that  the  defendants  were  un- 
der obligation  to  supply  the  hydrants  with 
water.  The  dty  owed  a  public  duty  to  the 
plaintiffs  to  extinguish  their  fire.  The  hy- 
drants were  not  supplied  with  water,  and  so 
the  dty  was  unable  to  perform  Its  duty.  We 
think  It  clear  that  there  was  no  contract  re- 
lation between  the  defendants  and  the  plain- 
tiffs, and  consequently  no  duty  which  can  be 
the  basis  of  a  legal  daim." 

In  1887  the  question  came  before  the  Su- 
preme Court  of  Pennsylvania  in  the  case  of 
Beck  V.  Klttennlng  Water  Co.  (Pa.)  11  Atl. 
300.  The  defendant  was  under  contract  to 
supply. the  town  and  Its  residents  with  wa- 
ter. The  plaintiffs  brewery  was  destroyed 
by  fire  by  reason  of  the  neglect  of  the  de- 
fendant to  provide  a  .supply  of  water  for 


the  hydrant  in  that  vidnity.  But  the  conrt 
say :  "The  plaintiff  in  this  case  had  no  con- 
tract with  the  defendant  for  a  supply  of  wa- 
ter for  the  extinguishment  of  fires,  hence  It 
owed  him  no  duty  in  this  respect,  and  <» 
the  basis  of  such  contract  he  had,  of  coarse, 
no  cause  of  action.  As  to  the  contract  with 
the  borough,  with  tliat  he  liad  nothing  to 
do.  That  was  a  matter  between  the  mu- 
nicipality and  the  water  company,  and  his 
interest  In  it  is  too  remote  to  raise  such  a 
privity  therein  as  would  enable  him  to  main- 
tain this  suit." 

In  Davis  V.  Clinton  Waterworks  Co.,  64 
Iowa,  69.  6  N.  W.  126,  87  Am.  Rep.  185,  the 
plaintiff  sought  to  recover  the  value  of  her 
buildings  by  fire,  upon  the  ground  that  the 
loss  resulted  from  the  defendant's  failure  to 
perform  its  contract  with  the  dty  to  supply  , 
water  for  the  extinguislunent  of  fires.  It 
was  held  that  there  was  no  such  privity  of 
contract  between  the  plaintiff  and  the  city, 
or~  l>etween  the  plaintiff  and  the  defendant 
water  company,  as  would  enable  her  to  main- 
tain an  action  against  the  water  company 
npon  the'  facts  stated.  In  the  opinion  the 
court  say :  "The  city.  In  exercise  of  its  law- 
ful authority  to  protect  the  property  of  the 
people,  may  cause  water  to  be  supplied  for 
extinguishing  fires,  and  for  other  objects 
demanded  by  tlie  wants  of  the  people.  In 
the  exercise  of  this  authority,  it  contracts 
with  defendant  to  supply  the  water  demand- 
ed for  these  purposes.  The  plaintiff  receiv- 
ed benefits  from  the  water  thus  supplied  in 
common  with  ail  the  people  of  the  dty. 
These  benefits  she  received  Just  as- she  does 
other  benefits  from  the  munidpal  govern- 
ment, as  the  benefits  enjoyed  on  account  of 
Improved  streets,  peace  and  order  enforced 
by  police  regulations,  and  the  like.  It  can- 
not  be  dalmed  that  the  agents  or  officers  of 
the  city  employed  by  the  municipal  govern- 
ment to  supply  water,  improve  the  streets, 
or  maintain  good  order  are  liable  to  a  dti- 
zen  for  loss  or  damages  sustained  l>y  reason 
of  the  failure  to  perform  their  duties  and 
obligations  in  this  respect  They  are  em- 
ployed by  the  city,  and  responsible  alone  to 
the  dty.  The  people  must  trust  to  the  mn- 
nldpal  government  to  enforce  the  discharge 
of  duties  and  obligations  by  the  officers  and 
agents  of  that  government"  Nlckerson  v. 
Bridgeport  Co.,  supra,  was  one  of  the  au- 
thorities dted  in  support  of  the  decision. 

This  doctrine  was  reafilrmed  in  Vanhorn 
y.  Des  Moines,  68  Iowa,  448,  19  N.  W.  293. 
60  Am.  Rep.  760,  and  In  Becker  v.  Keokuk 
Waterworks,  79  Iowa,  419,  44  N.  W.  694,  18 
Am.  St  Rep.  877,  although  in  the  Des  Moines 
Case  the  dty  had  taken  a  contract  from  the 
company  to  protect  it  from  liability  which 
might  arise  from  the  negligence  of  the  com- 
pany, and  In  the  latter  case  it  was  provided 
by  ordinance  that  the  water  company  should 
be  liable  for  all  injuries  to  persons  or  prop- 
erty caused  by  its  negligence. 

To  the  same  effect  was  Howsmon  t.  Tren- 
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ton  Water  Ck).,  119  Mo.  304,  24  S.  W.  784,  23 
L.  B.  A.  146,  41  Am.  St  Rep.  654  (1883), 
wha%  It  was  held  that  a  water  company 
that  contracts  with  a  town  to  furnish  an 
adequate  supply  of  water  to  extinguish  fires 
and  agrees  to  be  liable  for  damages  from 
fire  resulting  from  Its  negligence  cannot  be 
sued  on  the  contract  by  a  citizen,  though  he 
and  other  citizens  pay  a  special  tax  to  the 
company  under  the  contract  In  the  opin- 
ion the  court  give  the  following  reasons, 
among  others:  "A  municipal  corporation, 
in  making  contracts  for  the  benefit  of  its 
citizens,  acts  for  them  collectively,  and  for 
all  of  them.  In  every  act  and  the  relation 
of  privity  is  not  and  cannot  be.  Introduced 
into  such  contracts  by  reason  of  taxpaying 
or  the  discharge  of  any  civic  duty  by  any 
Individual  citizen." 

"The  town  had  no  authority  to  make  a 
contract  to  indemnify  the  plaintiff  for  the 
loss  of  his  property  by  fire  resulting  from 
the  neglect  of  its  agents  or  servants  to  fur- 
nish an  adequate  supply  of  water  to  pnt  it 
out  and  therefore  could  not  make  such  a 
contract  that  would  be  binding  on  another." 

It  is  trae  that  special  reference  Is  made 
In  the  opinion  to  the  fact  that  this  was  an 
action  on  the  contract  But  the  existence 
of  a  duty  to  the  plaintiff  was  an  indispensa- 
ble element  of  any  legal  claim.  Negligence 
which  consists  merely  In  the  breach  of  a 
contract  will  not  afford  ground  for  an  ac- 
tion by  any  one  who  Is  not  a  party  to  the 
contract  and  not  a  person  for  whose  benefit 
the  contract  was  avowedly  made.  Heaven 
V.  Pender,  L.  R.  11  Q.  B.  Dlv.  503;  Nicker- 
son  V.  Bridgeport  Water  Co.,  46  Conn.  24, 
S3  Am.  Bep.  1;  Shearman  &  Redfleld  on 
Neg.,  S  116.  "The  violation  of  a  contract 
entered  into  with  the  public,  the  breach  be- 
ing by  mere  omission  or  nonfeasance,  is  no 
tort,  direct  or  indirect,  to  the  private  prop- 
erty of  an  individual,  though  he  be  a  tax- 
payer to  the  government  Unless  made  so 
by  statute,  the  city  is  not  liable  for  falling 
to  protect  the  inhabitants  against  the  de- 
struction of  property  by  fire."  Fowler  v. 
Athens  City  Waterworks  Co.,  83  Ga.  219,  9 
S.  B.  673,  20  Am.  St  Bep.  313;  House  v. 
Honston  Waterworks  Co.,  88  Tex.  233,  81  S. 
W.  179,  28  L.  B,  A.  532. 

The  question  arose  in  Wisconsin  in  1892, 
in  the  case  of  Brltton  t.  Green  Bay  Water- 
works Company,  81  Wis.  48,  51  N.  W.  84, 
29  Am.  St  Rep.  856,  and  it  was  held  that  a 
water  company,  under  contract  with  a  mu- 
nicipal corporation  to  furnish  water  for  the 
extinguishment  of  fires,  does  not  become 
liable  to  suit  by  a  private  citizen  for  loss  of 
bis  property  by  fire  owing  to  the  negligence 
of  the  company  in  not  furnishing  a  suffi- 
cient supply  of  water.  It  is  said  in  the 
opinion:  "It  seems  to  be  impossible  to  find 
any  sound  legal  principle  on  which  the  lia- 
bility of  the  defendant  to  the  plaintiff  can 
be  predicated.  •  •  •  Could  the  defend- 
ant have  reasonably  supposed  that  by  this 


contract  with  the  city  It  was  contracting 
with  or  incurring  liability  to  each  of  its 
inhabitants,  and  that  if  it  might  be  sued 
by  each  one  indirectly  and  separately? 
•  •  ♦  Is  It  a  hardship  that  the  plaintiff 
cannot  recover  in  such  a  case?  So  it  is  in 
case;  the  city  is  sued  for  neglect  of  its 
duty  in  not  furnishing  the  necessary  ma- 
chinery for  putting  out  fires.  It  is  not  great- 
er hardship  in  one  case  than  in  the  other; 
the  duty  of  furnishing  water  and  using  it  to 
put  out  fires  still  remains  in  the  city.  That 
duty  has  not  been,  if  it  could  be,  transferred 
to  the  company.  The  company  is  bound 
only  by  its  contract  and  liable  to  the  city 
alone  as  the  other  contracting  party." 

In  1894  the  question  came  before  the  Su- 
preme Court  of  Indiana  In  Fitch  v.  Sey- 
mour Company,  139  Ind.  214,  37  N.  B.  982, 
47  Am.  St.  Rep.  258,  and  upon  demurrer 
to  the  complaint  charging  facts  similar  to 
those  In  Brltton  v.  Water  Co.,  81  Wis.  48, 
51  N.  W.  84,  29  Am.  St  Rep.  866,  It  was 
held  that  the  water  company  had  under- 
taken no  public  duty  which  would  make  It 
liable  to  the  plahitlff,  and  that  the  plaintiff 
had  no  privity  In  the  contract  of  the  dty 
with  the  water  company. 

In  the  very  recent  and  carefully  consid- 
ered case  of  Lovejoy  v.  Bessemer  Water- 
works Co.,  146  Ala.  374,  41  South.  76^  6  Ii. 
B.  A.  (N.  S.)  429  (1906),  the  court  reached 
the  same  conclusion,  citing  18  decisions  In 
support  of  it  The  opinion  there  says:  "The 
overwhelming  weight  of  authority  is  against 
the  right  of  the  plaintiff  to  maintain  this 
action.  The  reason  why  he  may  not  do  so 
Is  that  there  is  a  want  of  privity  between 
him  and  the  defendant  which  disables  him 
from  suing  for  a  breach  of  the  contract  or 
for  the  breach  of  duty  growing  out  of  the 
contract  It  is  impossible  at  this  late  day 
to  say  anything  new  upon  the  subject,  and 
It  would  be  affectation  to  attempt  any  elab- 
orate discussion  of  the  question  Involved." 

"We  recognize  that  the  absence  of  a  rem- 
edy by  suit  for  damages  for  a  failure  by  a 
water  company  to  furnish  water  for  lire 
purposes,  according  to  its  contract  wltb  a 
city,  leaves  the  subject  In  an  extremely  on- 
satisfactory  position,'  as  stated  In  the  note 
to  Brltton  v.  Waterworks  Company,  29  Am. 
St  Rep.  866,  863,  yet,  as  the  learned  an- 
notator  suggests,  the  only  security  would 
seem  to  be  in  legislation,  or  in  the  incorpo- 
ration of  some  suitable  provision  in  future 
contracts  of  this  description,  whenever  the 
taxpayer  desires  to  reserve  a  personal  reme- 
dy against  the  water  company.'  It  Is  not 
the  function  of  a  court  to  make  law  to  fit 
hard  cases." 

See,  also,  Allen  &  G.  Mfg.  Go.  ▼.  Water- 
works Co.,  113  La.  1091,  37  South.  980.  68 
li.  B.  A.  650,  104  Am.  St  Rep.  625;  Baton 
V.  Waterworks  Co.,  37  Neb.  646,  66  N.  W. 
201,  21  L.  R.  A.  653,  40  Am.  St  Rep.  SIO; 
Bush  V.  Artesian  Water  Co.,  4  Idaho.  818, 
43  Pac.  69,  96  Am.  St  B^.  161;  Wllklzuon 
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▼.  Light  h:  4  W.'Oo.,  78  hiiss.  389,  28  South. 
877;  Ferris  v.  Water  Co.,  16  Nev.  44,  40 
Am.  Rep.  485. 

In  the  federal  courts  the  adjudications 
have  been  to  the  same  elfect 

In  the  recent  case  of  Metropolitan  Trust 
Co.  T,  Topeka  Water  Co.  (C.  C.)  132  Fed. 
702,  the  court  said:  "The  question  of  the 
liability  of  a  water  company  to  respond  In 
damages  to  a  resident  of  a  city,  the  owner 
of  property  destroyed  by  fire,  on  account  of 
the  failure  of  the  water  company  to  fulfill 
its  contract  with  the  dty  In  furnishing  an 
adequate  supply  of  water  and  a  stipulated 
pressure  for  the  extinguishment  of  fires,  has 
many  times  received  the  consideration  of 
the  courts  of  last  resort  in  this  country,  and 
the  almost  universal  holding  is  that  there 
Is  ho  such  privity  of  contract  between  the 
Individual  citizen,  though  a  taxpayer  who 
contributes  to  the  fund  dlsbnrs'ed  by  the 
city  in  the  payment  of  hydrant  rentals,  and 
the  water  company,  as  will  authorize  any 
recovery  for  damages  so  sustained.  Boston 
Safe  Deposit  &  Trust  Co.  v.  Salem  Water 
Go.  (C.  G.)  d4  Fed.  28&" 

On  the  other  hand,  three  cases  are  cited 
In  support  of  the  plaintlfTs  contention  that 
such  an  action  for  negligence  is  maintain- 
able in  favor  of  an  individual  owner  of 
property  against  a  water  company  under 
contract  with  the  municipality  to  furnish  a 
snpply  of  water.  The  first  case  In  which 
this  doctrine  Is  held  Is  Faducah  Lumber  Co. 
V.  Faducah  Water  Co.,  89  Ky.  840,  12  S.  W. 
B54,  13  S.  W.  249,  7  L.  B.  A.  74,  25  Am.  St 
Rep.  536.  But  it  distinctly  appears  in  the 
opinion  in  that  case  that  there  was  a  pri- 
vate contract  directly  between  the  water 
company  and  the  plaintiff  lumber  company, 
and  no  cases  are  cited  in  the  opinion,  and 
the  case  itself  is  not  an  authority,  to  sus- 
tain the  plaintiffs  contention  at  bar.  Gor- 
rell  V.  Greensboro  Water  Co.,  124  N.  C  328, 
32  a  E.  720,  46  L.  R.  A.  513,  70  Am.  St  Rep. 
598,  and  Mugge  v.  Tampa  Waterworks  Co., 
52  Fla.  371,  42  South.  81,  6  L.  R.  A.  (N.  S.) 
1171,  120  Am.  St  Rep.  207,  follow  the  Fa- 
ducah Case  in  Kentucky,  although  the  facts 
are  materially  dlfterent.  It  is  sufficient  to 
observe  that  the  reasoning  In  those  cases  is 
not  satisfactory. 

These  numerous  expressions  of  Judicial 
opinion  have  been  so  nearly  unanimous,  and 
the  conclusions  reached  by  so  many  courts 
of  eminent  respectability  and  authority  have 
been  so  uniformly  opposed  to  the  mainte- 
nance of  such  actions  by  Individual  prop- 
erty owners,  that  the  rule  may  properly  be 
regarded  as  settled  law,  and,  while  this 
court  has  never  been  unmindful  of  the  flexi- 
bility and  creative  power  of  the  law  to  meet 
the  progressive  developments  of  the  age,  it 
has  never  hastily  or  Inconsiderately  reject- 
ed principles  established  by  sound  reason  or 
doctrines  sanctioned  by  long  experience. 


But  the  proposition  advanced  by  the  plain- 
tlfTs would  require  water  companies  to  as- 
sume, to  some  extent,  the  responsibility  of 
Insurers,  and  it  does  not  satisfactorily  ap- 
pear that  such  a  doctrine  would  be  more  in 
harmony  with  considerations  of  public  poli- 
cy, or  more  consorfant  with  reason  and  Jus- 
tice, than  the  established  rule.  Ample  op- 
portunities are  already  aCForded  for  all  prop- 
erty owners  to  obtain  insurance  against  loss- 
es by  fire,  and  the  assumption  of  such  risks 
by  water  companies,  even  in  a  modified  de-. 
gree,  would  result  In  double  Insurance  and 
largely  Increase  water  rates.  Furthermore, 
capital  would  not  readily  seek  Investments 
in  enterprises  involving  a  public  service  ex- 
posed  to  incalculable  hazards  and  constant 
litigation.  In  the  practical  administration 
of  the  law  the  established  rule  has  not  been 
found  the  cause  of  extraordinary  hardships 
or  the  occasion  for  exceptional  complaints. 

The  entry  must  accordingly  be: 

Exceptions  overruled. 

Demurrer  sustained. 

Declaration  adjudged  Insufliclent 

Oog  Hd.  loO) 

PALATINE  INS.  CO.  v.  O'BRIEN. 

O'BRIEN   T.   PALATINE   INS.   CO. 

(two  cases). 

(Court  of  Appeals  of  Maryland.    Dee.  2,  1906.) 

1.  iNSUBANcs  (S  507*)— Rents— PoLiOT—OoK- 
BTBucTiON— Extent  of  Liability. 

Under  a  policy  insuring  rents,  but  reqnli> 
ing  insured  to  rebuild,  and  providing  that  in- 
sured should  not  be  liable  beyond  toe  actual 
value  destroyed  by  fire  for  loss  caused  by  ordi- 
nance or  Irw  regulating  construction  or  repair 
of  buildings  or  by  interruption  of  business  or 
otherwise,  insurer  Is  not  liable  for  loss  of  rent 
caused  by  the  city  anthorities  in  delaying  re- 
building, pending  ordinance  relocating  street 
lines. 

[ESd.  Note. — ^For  other  cases,  see  Insurance, 
Cent  Dig.  S  1288;    Dec.  Dig.  8  507.*] 

2.  Insurance  (S  507*)— Rents— Folict— Con- 
struction—Extent  OF  Liability— "Inteb- 
BumoN  OF  Business." 

Under  a  policy  insuring  rents,  but  re- 
qniring  insured  to  rebuild  as  soon  as  the  nature 
of  the  case  would  admit,  and  providing  that 
insurer  should  not  be  liable  for  loss  caused  by 
"interruption  of  business,"  insurer  is  not  liable 
for  loss  of  rent  from  interruption  of  business 
caused  by  delays  in  rebuilding  resulting  from 
the  fall  of  debris  of  the  fire  throughout  the 
burnt  district. 

[Ed.  Note.— For  other  cases,  see  Insuranceb 
Cent  Dig.  i  1283;    Dec.  Dig.  i  507.*] 

3.  Insbbance  (S  646*)— Rents— Possession— 

PBESUMPTIONS; 

Under  a  policy  insuring  rents,  but  reqair- 
ing  insured  to  rebuild  as  soon  as  toe  nature  of 
the  case  would  admit,  it  mast  be  presumed.  In 
the  absence  of  proof  to  the  contrary,  that  in- 
sured took  possession  of  the  premises  to  rebuild 
as  soon  after  the  fire  as  possible. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  St  1660,  1665 ;   Dec.  Dig.  {  646.*] 

4.  INSUBANCB  (8  615*)  — Rents  — LiABiLiTT— 
Estoppel. 

Insurer  of  rents  precluded  itself  from  claim- 
ing that  no  rent  was  due  under  the  policies  sued 
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on  by  yoyinK  into  eoart  snms  4rf  money  claim- 
ed to  cover  Insurei'a  liability. 

[Eld.  Note.— For  other  cases,  see  Inanrance, 
Cent  Die.  $  1633;   Dec.  Dig.  i  615.*] 

Appeals  from  Superior  Court  of  Baltimore 
City;   Thos.  Ireland  BUiott,  Judge. 

Actions  by  Katberlne  T.  O'Brien  against 
the  Palatine  Insurance  Company.  From  the 
Judgments  both  parties  appeal.    Affirmed. 

See,  also,  68  Atl.  484. 

The  following  prayers  were  requested  by 
plaintiff: 

(1)  "The  plaintiff  prays  the  court  to  in- 
struct the  jury  that  the  proper  measure  of 
damages  in  this  case  is  the  actual  loss  of 
such  rents,  if  any,  from  the  property  de- 
scribed in  the  evidence,  that  they  shall  find 
the  plaintiff  has  sustained,  not  exceeding  the 
sum  Insured,  from  the  date  of  the  Qre  until 
such  time  as  the  premises  could  be  restored 
or  rebuilt  as  promptly  as  the  nature  of  the 
case  would  admit,  with  Interest  on  such  rents 
after  60  days  from  the  time  proofs  of  1<»8 
were  submitted  to  the  defendant,  if  they  so 
find  such  proofs  of  loss  to  hare  been  submlt-- 
ted;  provided  the  sum  found  shall  be  in  ex- 
cess of  the  amount  paid  into  court  in  this 
case,  to  wit,  $l,15a"    Refused. 

(2)  "The  plaintiff  prays  the  cotirt  to  in- 
struct the  Jury  that  the  proper  measure  of 
damages  in  this  case  is  the  actual  loss  of 
snch  rents,  if  any,  from  the  property  describ- 
ed in  the  evidence  that  they  shall  Snd  the 
plaintiff  has  sustained,  not  exceeding  the 
sum  Insured,  from  the  date  of  the  fire  until 
such  time  as  the  premises  could  be  restored 
or  rebuilt  as  promptly  as  the  nature  of  the 
case  would  admit,  with  Interest  on  such 
rents  after  60  days  from  the  time  proofs  of 
loss  were  submitted  to  the  defendant,  if  they 
so  find  such  proofs  of  loss  to  have  been  sub- 
mitted; provided  the  sum  found  shall  be  in 
excess  of  the  amount  paid  into  court  in  this 
case,  to  wit,  $1,150;  but  the  refusal  of  the 
city  authorities  to  allow  the  plaintiff  to  re- 
build for  a  certain  time,  as  set  out  in  the 
evidence,  if  they  find  such  refusal,  is  not  a' 
circumstance  proper  to  be  considered  In  ar- 
riving at  such  loss  of  rent"    Refused. 

(3)  "The  plaintiff  prays  the  court  to  in- 
struct the  Jury  that  there  is  no  evidence  in 
this  case  of  any  arbitration  and  award,  and 
no  consideration  shall  be  given  to  the  arbi- 
tration and  award  set  aside  and  declared 
void  by  the  United  States  Circuit  Court" 
Conceded. 

(4)  "That,  If  the  Jury  find  for  the  plaintiff 
in  excess  of  the  sum  of  $1,1G0  paid  into 
court  In  this  cause,  they  are  to  allow  inter- 
est on  the  stun  so  found  from  60  days  after 
proofs  of  loss  were  submitted  to  the  date 
of  this  trial,  if  they  find  such  proofs  of  loss 
to  have  been  submitted."    Refused. 

befendant's  prayers: 

(1)  "That  there  has  beea  offered  In  these 
actions  no  legally  stifficient  evidence  of  the 


amount,  if  any,  of  rents  actnallx  lost  1^  tlw 
plaintiff  by  reason  of  the  destmction  b/  lire 
of  the  buildings  mentioned  in  the  evidmoe^ 
and  therefore,  under  the  pleadings  and  tbe 
evidence  in  these  actions,  the  plaintiff  cau 
only  recover  nominal  damages."    Refused. ' 

(2)  'n^hat  the  alleged  action  or  nonaction 
of  the  Baltimore  city  authorltieB  with  re- 
gard to  eetablishing  grades  and  building 
lines  on  German  street  between  Charles 
and  Light  streets,  and  the  alleged  refusal  of 
tbe  building  inspector  to  issue  permits  for 
the  erection  of  buildings  at  the  place  In 
question,  are  not,  imder  the  terms  of  the 
policies  offered  in  evidence  in  these  cases, 
to  be  considered  by  the  Jury  in  arriving  at 
their  verdict,  and  the  delays,  if  any,  that 
are  caused  by  the  same  or  any  of  them  do 
not  entitle  the  plaintiff  to  recover,  under  the 
pleadings  and  evidence  in  these  cases,  the 
amount  if  any,  of  rents  for  the  time  covered 
by  such  delays."    Granted. 

(3)  "That  under  the  terms  of  the  policies 
offered  in  evidence  the  plaintiff  is  not  m- 
titled  to  recover  for  any  loss  or  damage  by 
lire,  other  than  direct  loss  or  damage  by  fire 
to  the  property  in  said  policies  described; 
and  therefore,  under  the  pleadings  and  evi- 
dence In  these  cases,  the  plaintiff  is  not  en- 
titled to  recover  the  amount  of  alleged  rents 
of  the  plaintiff's  premises  in  question  for  the 
time  of  alleged  delays  in  rebuilding  caused 
by  other  reasons  than  the  destruction  by 
flre  of  tlie  buildings  on  her  said  premises, 
even  though  the  Jury  shall  find  that  such  de- 
lays, if  any,  were  due  to  the  obstruction  of 
the  neighboring  streets,  alleys,  and  ground 
as  a  result  of  the  destruction  by  flre  of  build- 
ings and  property  belonging  to  persons  other 
than  plaintiff,  and  that  the  flre  that  destroy- 
ed such  buildings  on  the  property  of  others, 
as  well  as  those  of  the  plaintiff,  was  part  of 
a  general  conflagration  that  swept  over  a 
large  portion  of  the  city  of  Baltimore." 

Argued  before  BOYD,  O.  J.,  and  BRIS- 
COE, PBARCEl,  SCHMUCKBB,  BURKE, 
THOMAS,  WORTHINGTON,  and  HEN- 
RY, JJ. 

John  J,  Donaldson,  for  Palatine  Ins.  Oo. 
Hyland  P.  Stewart,  for  l&ttherine  T.  O'Brien. 

FEIABCB,  J.  This  is  the  second  time 
these  cases  have  been  before  this  court  be- 
ing argued  at  the  October  term,  1907,  and 
decided  January  8,  ICJS,  the  opinion  being 
reported  in  68  Atl.  484.  They  are  two  ac- 
tions of  assumpsit  brought  by  Katberlne  T. 
O'Brien  against  the  Palatine  Insurance  Com- 
pany, an  Elngllsh  corporation,  upon  two  sep- 
arate policies  insuring  cortaln  rents  issuing 
out  of  premises  belonging  to  and  leased  by 
Mrs.  O'Brien.  Tbe  buildings  upon  these 
premises  were  destroyed  by  flre  on  February 
7, 1904,  when  a  large  part  of  the  city  of  Bal- 
timore was  swept  by  the  great  conflagration 
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of  that  date  and  the  day  following.  The 
rents  payable  at  the  time  of  the  fire  by  the 
lessees  of  these  premises  were  $230  per 
month  from  the  prop«ly  described  in  one  of 
these  policies,  and  (85  per  month  from  that 
described  in  the  other  policy,  and  the  policies 
were  identical  in  their  terms  and  provisions, 
except  tliat  in  the  first  policy  mentioned 
above  the  risk  was  limited  to  |i,800,  and  in 
the  last  mentioned  to  $1,040.  The  plaintiff 
claimed  to  recover  mider  each  the  full  amount 
insured.  The  defendant  pleaded  the  two  gen- 
eral issue  pleas  in  assumpsit,  and  two  spe- 
cial pleas,  one  of  which  set  up  an  arbitra- 
tion and  award,  but  this  award  was  declar- 
ed void  by  a  decree  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Mary- 
land, and  the  defendant  Insurance  company 
was  enjoined  from  setting  it  up  in  an  action 
on  these  policies.  In  the  former  appeal,  a 
prayer  granted  by  the  lower  court,  taking 
from  the  Jury  the  consideration  of  this 
award,  was  held  to  be  properly  granted,  and 
that  question  Is  not  involved  in  this  appeal 

In  the  other  special  plea,  tu  the  first  case, 
the  defendant  alleged  "that  since  the  date 
of  said  award  It  has  always  been,  and  now 
is,  and  so  traders  Itself,  ready  and  willing  to 
pay  said  plaintiff  such  sum  as,  but  for  the 
destruction  of  said  bollding  by  fire,  would 
have  been  payable  to  said  plaintiff  by  her 
tenants  of  said  building;  that  the  amount  of 
said  rents  so  as  aforesaid  for  the  period  of 
three  months  (that  being  the  period  by  the 
award  determined  to  be  a  reasonable  time 
for  rebMldIng),  and  for  the  months  of  Feb- 
ruary and  March,  was  and  Is  the  sum  of  $1,- 
150,  which,  together  with  legal  interest  there- 
on from  the  date  of  each  installment  of  rent 
to  the  day  of  filing  these  pleas,  and  the  plain- 
tiff's costs  accrued  to  said  last-mentioned 
date,  now  tenders  to  the  plaintiff,  and  pays 
here  Into  court,  in  full  satisfaction  and  dis- 
cliarge  of  plaintifTs  alleged  cause  of  action." 

There  was  a  similar  plea  in  the  second  case, 
except  that  the  sum  paid  into  court  there- 
under was  $425,  and  in  each  case  the  plain- 
tiff replied  to  the  plea  mentioned  that  the 
sum  paid  into  court,  was  not  sufiiclent  to 
satisfy  her  claim  in  respect  of  the  matters  to 
which  the  plea  was  pleaded,  and  issue  was 
Joined  on  this  replication. 

Those  trials  resulted  In  a  verdict  for  plain- 
tiff, in  one  case  of  $2,06S,  and  in  the  other 
for  $1,200.40,  and  from'  the  Judgments  enter- 
ed thereon  the  former  appeals  were  taken. 
There  was  only  one  exception  In  each  ai>- 
peal,  to  the  ruling  on  the  prayws,  and  both 
Judgments  were  reversed  on  appeal. 

These  p<rficies  contained  the  following  pro- 
Tlsions: 

"The  iassured  agrees  to  rebuild  in  as  short 
a  time  as  the  nature  of  the  case  will  admit 
IiOBS  to  be  computed  from  the  time  of  the 
fire  and  to  cease  upon  the  premises  again 
becoming  tenantable.  And  in  case  the  as- 
snred  shall  elect  not  to  rebuild  or  repair, 


then  the  loss  of  rents  shall  be  determined  by 
the  time  which  would  have  been  Required  for 
such  other  purpose.  •  *  •  But  there  can 
be  no  abandonment  to  this  company." 

"This  company  shall  not  be  liable  beyond 
the  actual  value  destroyed  by  fire,  for  loss 
occasioned  by  ordinance  or  law  regulating 
construction  or  repair  of  buildings,  or  by  in- 
terruption of  business,  manufacturing  pro- 
cesses, or  otherwise." 

The  plaintiff  did  not  rebuild  the  same 
character  of  buildings  as  were  destroyed  by 
the  fire.  These  were  distinct  buildings,  de- 
scribed in  the  respective  policies.  In  re- 
building, she  erected  one  building  covering 
the  site  of  the  two  previous  buildings. 

After  the  fire  of  February  7th  and  8th,  cer- 
tain ordinances  were  passed  for  the  im- 
provement of  the  city  in  the  burnt  district 
The  lines  of  the  streets  and  of  the  proiwrty 
holders  were  obliterated  by  the  great  fire. 
Surveys  were  necessary  to  re-establish  these 
lines,  and  new  grades  of  the  streets  were 
authorized  and  directed.  Until  these  mat- 
ters were  determined,  building  permits  could 
not  be  obtained,  and  the  plaintiff,  with  al- 
leged due  diligence,  did  not,  and  could  not 
obtain  her  permit  to  rebuild  until  Decem- 
ber 20^  1904.  The  main  question  Involved 
in  the  former  appeal  was  whether  the  delay 
in  obtaining  this  permit  prevented  the  plaln- 
tifTs  recovery  for  the  period  covered  by  that 
delay.  The  lower  court  held  that  delay  was 
a  circumstance  proper  to  be  considered  by 
the  Jury  In  determining  the  loss  of  rent; 
but  this  court,  on  appeal,  held  that  loss  of 
rent  occasioned  by  the  action  of  the  city  au- 
thorities in  delaying  rebuilding  was  forbid- 
den by  the  clause  of  the  policy  we  have 
transcribed,  and  we  cannot  hesitate  to  re- 
afllrm  this. 

Upon  the  second  trial  of  these  two  cases, 
verdicts  were  rendered  in  each  case  for  the 
exact  amount  paid  into  court  in  each  case, 
and  from  the  Judgments  entered  on  these 
verdicts  both  parties  have  appealed,  so  that 
there  are  four  appeals  embraced  in  the  rec- 
ord, and,  as  on  the  tarvaer  appeals,  the  only 
exception  in  each  case  is  to  the  ruling  on 
the  prayers.  At  these  second  trials  no  wit- 
nesses were  examined,  but  by  agreement  the 
stenographer's  notes  of  the  first  trial  were 
read  to  the  Jury,  and  all  the  exhibits  offered 
in  evidence  at  the  first  trial  were  again  of- 
fered and  admitted.  The  bill  of  exceptions 
in  the  present  appeals  Is  Identical  with  that 
in  the  former  appeals,  word  for  word,  and 
it  covers  35  pages  of  the  record  in  the  pres- 
ent appeals.  These  85  pages  might  and 
should  have  been  saved  by  ag^reement  to  re- 
fer for  them  to  the  former  record.  Counsel 
for  Bfrs.  O'Brien,  In  his  brief,  states  that 
this  was  Inserted  "at  the  request  of  the  In- 
surance company,  and  against  the  protest  of 
the  plaintiff  below,"  and  this  statement  was 
not  contradicted,  either  in  the  brief  for  the 
Insurance  company,  or  at  the  oral  argument 
In  Its  behaU. 
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Judge  BuAe'B  opfiilon  In  tbe  former  ap- 
peals very  clearly  disposed  of  all  the  ques- 
tions sought  to  be  raised  In  the  present  ap- 
peals except  two,  namely:  First,  the  effect 
of  the  payment  into  court  by  the  defendant; 
and,  second,  whether  the  plaintiff  could  re- 
cover for  loss  of  rents  accruing  during  de- 
lay in  building  caused  by  the  obstruction  of 
the  streets  in  the  burnt  district,  apart  from 
the  inability  to  procure  a  permit  to  build. 
These  questions  will  be  considered  In  their 
reverse  order.  It  was  expressly  and  explicit- 
ly decided  in  the  former  case  that  the  loss  of 
font  occasioned  by  the  action  of  the  city 
.  authorities  in  delaying  the  rebuilding  of  the 
premises  could  not  be  recovered  under  these 
policies.  Counsel  for  Mrs.  O'Brien,  how- 
ever, contend  that  there  is  a  distinction  be- 
tween delays  caused  by  the  city  in  with- 
holding permits  to  build,  and  the  delays 
caused  by  general  conditions  of  the  streets 
being  blocked  by  the  debris  of  the  fire 
throughout  the  whole  burnt  district,  and 
this  question  is  raised  by  the  plaintiffs  first 
and  second  prayers  and  the  defendant's 
third  prayer,  these  prayers  of  the  plaintiff 
being  refused,  and  the  defendant's  third 
prayer  being  granted.  These  prayers,  with 
the  other  granted  and  refused  prayers,  will 
be  set  out  by  the  reporter. 

Beferrlng  to  the  policies  of  insurance,  it 
will  be  seen  that  they  provide  that  "the  as- 
sured agrees  to  rebuild  In  as  short  a  time 
as  the  nature  of  the  case  will  admit,"  and 
It  is  upon  that  language  that  the  plaintlfTs 
first  and  second  prayers  are  predicated.  If 
this  were  all,  the  plaintlfTs  contention  might 
be  sustained.  But  the  policies  also,  after 
providing  that  the  company  shall  not  be 
liable  for  loss  caused  directly  or  Indirectly 
by  order  of  any  civil  authority,  nor  for  loss 
occasioned  by  ordinance  or  law  regulating 
construction  or  repair  of  buildings,  also  pro- 
vides that  It  shall  not  be  liable  "for  loss  oc- 
casioned •  ♦  •  by  interruption  of  busi- 
ness, manufacturing  processes,  or  other- 
wise." The  fall  of  debris  in  the  streets  was 
what  occasioned  "the  Interruption  of  busi- 
ness" in  this  case,  so  far  as  it  affected  build- 
ing operations,  and  this  cause  of  delay  is  as 
clear  a  bar  to  recovery  as  was  the  ordinance 
delaying  the  granting  of  permits  to  rebuild. 
We,  therefore,  must  hold  that  the  plaintiff's 
first  and  second  prayers  were  properly  re- 
fused, and  the  defendant's  third  prayer  prop- 
erly granted,  in  each  of  the  cases. 

The  defendant's  second  prayer  was  cor- 
rectly granted,  and  the  plaintiff's  third  pray- 
er was  conceded,  and  these  require  no  fins 
thcr  notice. 

The  defendant's  first  prayer  raises  the 
important  question  in  this  case,  and  goes  to 
the  right  of  recovery.  It  asserts  that  no 
legally  sufilclent  evidence  of  the  amount,  if 
any,  of  rents  actually  lost  by  the  plaintiff 
by  reason  of  the  fire,  has  been  offered,  and 
therefore,  under  the  pleadings  and  evidence, 
the  plaintiff  can  only  recover  nominal  dam- 


ages. This  prayer  was  correctly  reCnsed, 
for  two  reasons:  First  Because  in  consid- 
ering the  insurance  company's  first  prayer 
In  the  former  appeal,  which  asserted  the 
same  legal  principle  as  the  defendant's  first 
prayer  in  this  appeal,  it  was  held  that  Mrs. 
O'Brien  was  obliged  imder  the  terms  of  her 
two  policies  to  take  immediate  possession 
of  the  property  for  the  purpose  of  rebuilding 
or  repairing;  that  there  was  no  evidence 
she  did  not  do  so,  and  that.  In  the  absence 
of  such  evidence,  the  presumption  is  she  dis- 
charged that  obligation;  and,  further,  that 
there  was  no  evidence  to  rebut  this  presump- 
tion. Second.  Because,  by  paying  Into  court 
the  two  sums  paid  In  under  the  two  policies 
In  these  cases,  the  defendant  has  precluded 
itself  from  saying  that  no  rent  is  due  under 
said  policies. 

The  leading  case  upon  this  question  is  Cox 
V.  Parry,  1  Term  Rep.  464,  decided  in  1788. 
That  was  an  action  upon  a  policy  of  insur- 
ance, and  the  pleas  were  the  general  Issue, 
and  payment  of  money  into  court  The  pol- 
icy was  made  In  the  name  of  De  Simons,  but 
the  suit  was  by  Cox,  as  executor  of  Sbultz. 
who  was  the  owner  of  some  of  the  articles  in- 
sured, and  It  was  alleged  that  it  was  directed 
and  intended  by  all  parties  that  tbe  policy 
should  be  so  framed  as  to  secure  both  De 
Simons  and  Shultz.  The  court  said:  "The 
great  question  is  whether  the  defendant  has 
not,  by  paying  money  Into  court  precluded 
himself  from  making  the  objection  that  un- 
der the  statute  25  Geo.  Ill  the  policy  could 
not  be  applied  to  any  goods  except  those  of 
De  Simons.  Therefore  It  will  be  necessary 
to  see  what  effect  paylifg  money  into  court 
has  In  tbe  cause.  It  admits  that  the  plain- 
tiffs have  a  right  to  maintain  the  action,  and 
reduces  tbe  question  simply  to  the  question 
of  damages  which  they  are  entitled  to  re- 
cover. •  •  *  As  the  defendant  has  paid 
money  into  court  he  has  thereby  admitted 
that  the  plaintiffs  are  entitled  to  maintain 
the  action  on  their  policy  to  the  amount  of 
that  sum.  But  he  has  admitted  nothing 
more.  He  does  not  by  paying  money  into 
court,  vary  the  construction  and  Import  of  the 
policy,  so  as  to  entitle  the  plaintiffs  to  re- 
cover beyond  that  extent" 

This  case  was  approved  in  Watkins  ▼.  Tow- 
ers, 2  Term  Rep.  275,  where  payment  of  mon- 
ey into  court  was  held  to  dispense  with  proof 
of  execution  of  deed  on  which  the  suit  was 
brought 

It  was  again  approved  in  Gutterldge  v. 
Smith,  2  Henry  Bl.  374,  decided  in  1794.  The 
action  was  on  a  bill  of  exchange  by  the  payee 
against  the  drawer,  and  payment  into  court 
was  pleaded.  There  was  a  nonsuit  because 
tbe  plaintiff  was  not  prepared  to  prove  the 
drawer's  signature,  but  under  a  rule  to  show 
cause  why  die  nonsuit  should  not  be  set 
aside,  the  rule  was  made  absolute.  Ijord 
Chief  Justice  Byre  saldr  "Payment  into 
court  of  £6  on  a  £20  note  would  hare  same 
effect  as  payment  of  that  amount  bsfora  salt 
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broiight,  and  wonid  afford  a  Just  Inference  of 
tbe  existence  of  the  debt."  And  In  the  same 
case  Justice  Rooke  said  that:  "On  a  policy 
where  the  plalntUT  goes  for  a  total  loss,  while 
it  admits  the  policy  Itself,  yet  It  does  not 
admit  that  defendant  1b  liable  for  more  than 
the  amount  paid  in." 

In  Jenkins  v.  Tucker,  1  Henry  Bl.  90,  the 
question  was  whether  defendant  could  demur 
after  payment  of  money  into  court,  and  Lord 
Loughborough  went  so  far  as  to  say:  "ORiis 
demurrer  strikes  me  as  being  extremely  ab- 
surd, since  by  payment  of  money  into  court 
the  defendant  admits  a  cause  of  action." 

In  Bennett  T.  Francis,  2  Bos.  &  Pul.  560. 
tbe  earlier  cases  were  reviewed  by  Lord 
Chief  Justice  Alvanley  at  length,  and  the  doc- 
trine established  by  them  was  maintained. 

Tbe  American  cases  are  to  the  same  effect 

In  Enc.  PI.  &  Pr.  vol.  21,  p.  684,  it  is  said 
that,  where  the  plea  of  tender  is  treated  as 
an  admission  that  the  amount  tendered  is 
due,  tbe  adverse  party  is  entitled  to  recover 
that  amount,  without  proof  on  bis  part  But 
a  plea  of  tender  of  a  sum  smaller  than  that 
claimed  by  plaintiff  does  not  preclude  re- 
sisting demand  for  a  greater  sum,  or  from 
making  any  defense  consistent  with  the  ad- 
mission of  tlie  cause  of  action. 

In  Wood  V.  Parry,  1  Barb.  129,  the  court 
said:  "Whenever  tender  is  made  and  insist- 
ed on  in  the  pleadings,  the  creditor  Is  at 
least  entitled  to  that  amount  Tbe  rule  is 
founded  in  good  sense.  Where  the  debtor  ad- 
mits a  certain  amount  to  be  due,  it  is  not  a 
point  at  issue  between  the  parties,  and  the 
creditor  is  not  required  to  establish  It  by 
proof." 

In  Eaton  v.  Wells,  82  N.  Y.  576,  there  was 
a  tender  of  $2,568,  which  was  a  few  cents 
less  than  the  amount  due  that  day  on  the 
mortgage,  and  Chief  Judge  Folger  said: 
"There  was  no  issue  of  fact  for  trial.  The 
pleadings  contain  the  facta" 

In  Foster  v.  Napier,  74  Ala.  893,  the  court 
said:  "Since  a  plea  of  tender  admits  that 
the  amount  tendered  is  due,  the  plaintiff  la 
entitled  to  that  amount  at  all  events,  what- 
ever may  be  the  result  of  the  action;  nor 
does  his  refusal  to  accept  that  sum  affect  his 
right  to  recover  that  sum." 

In  harmony  with  tbe  cases  cited  is  the  case 
of  McCullough  V.  Hellwig,  66  Md.  2(6,  7  AO. 
457,  in  which  this  court  said:  "In  an  action 
ex  contractu,  the  defendant  may  tender  the 
amount  he  believes  to  be  due,  and  tbe  tender 
operates  as  an  estoppel,  so  that  he  cannot 
subsequently  deny  that  the  amount  tendered 
Is  due." 

The  Jury  found  for  the  plaintiff  for  the 
exact  sum  paid  in  each  case,  consequently  it 
is  unnecessary  to  consider  the  refusal  of  the 
plaintiff's  fourth  prayer  In  each  case,  which 
asked  that  interest  be  allowed  on  the  amount 
found,    after   60  days   from   submission  of 


proofs  of  loss,  if  the  sum  found  should  exceed 
the  amount  paid  In. 

For  the  reasons  stated,  the  Judgment  ap- 
pealed from  In  each  case  will  be  aflSrmed. 
The  costs  below  were  properly  taxed  against 
the  plaintiff  under  section  21,  art.  76,  Code 
Pub.  Oen.  Laws,  but  the  costs  of  these  ap- 
peals should  be  paid  by  the  defendant 

Judgment  affirmed ;  costs  below  to  be  paid 
by  Katherine  T.  O'Brien ;.  costs  on  appeals  to 
be  paid  by  the  Palatine  Insurance  Company. 


FITZGERALD  v.  CITY  OF  HARTFORD. 

(Supreme  Court  of  Errors  of  Connecticut.    Jan. 
22,  1909.) 

Appeai.   aitd    Ebbob    (S    1056*)  — Rbvibw  — 
HABifLEss  Ebbob. 

Where  a  witness'  statement,  offered  to  con- 
tradict  him  and  excluded,  was  not  contradlo- 
tory  of  his  testimony  to  any  fact  material,  and 
testimony  admitted  over  objection  disclosed  noth- 
ing different  in  substance  from  that  which  had 
been  previously  testified  to  by  the  same  witness 
without  objection,  the  rulings,  if  erroneous,  were 
harmless. 

[Ed.  Note. — For  other  cases,'  see  Appeal  and 
Error,  Cent.  Dig.  SS  4187-4193;    Dec  Dig.  S 

Appeal  from  Court  of  Conunon  Pleas,  Hart- 
ford County;  John  Coats,  Judge. 

Action  by  Jolianna  Fitzgerald  for  personal 
Injuries  against  the  City  of  Hartford.  Ver- 
dict and  Judgment  for  defendant  and  plain- 
tiff appeals.    Affirmed. 

Andrew  J.  Broughel,  for"  appellant.  Fran- 
cis H.  Parker  and  Lawrence  A.  Howard,  for 
appellee. 

PRENTICE,  J.  The  two  rulings  of  the 
court  one  admitting  and  the  other  excluding 
testimony  contrary  to  objection,  which  are 
the  subject  of  the  only  assignments  of  error, 
were  harmless,  even  if  incorrect  The  answer 
received  disclosed  nothing  whidi  differed  in 
substance  from  that  which  had  been  previous- 
ly testified  to  by  the  same  witness  without 
objection.  The  statement  In  a  deposition  giv- 
en by  this  witness,  which  was  offered  to  con- 
tradict him  and  excluded,  was  not  contra- 
dictory of  his  testimony  upon  the  trial  in 
respect  to  any  fact  material  to  the  case  or 
in  respect  to  any  fact  which. he  asserted.  The 
most  which  could  be  claimed  for  it  was  that 
it  tended  to  disclose  the  uncertainty  of  his 
recollection  upon  the  matter  involved,  which 
took  place  nearly  three  years  before  the  trial, 
and  thus  affected  his  credit.  The  witness, 
however,  freely  and  frankly  stated  that  his- 
recollection  upon  the  matter  was  indistinct 
and  declined  to  speak  with  any  confidence 
thereon.  Tho  evidence  excluded  could  have 
added  nothing  to  what  tbe  Jury  already 
knew  from  the  witness'  own  lips. 

There  Is  no  error.  The  other  Judges  conr 
curred. 
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ZIMMERMAN  v.  GARVET. 

(Snpreme  Coart  of  Errors  o{  Connecticut.    Jan. 
22,  1909.) 

1.  BbOKEBS    (i    65*)  —  EUPLOTMENT   BT   BOTH 
PAKTXBS— KHOWLiKDGE. 

A  real  estate  broker  may  not  act  for  both 
parties  except  witii  tlieir  knowledge  and  assent. 
[Ed.    Note.— For    other   cases,    see   Brokers, 
Cent  Dig.  g  49 ;   Dec.  Dig.  i  65.*] 

2.  Brokers  (S  67*)— Goittbact  for  Coioas- 
bions—Kmployment— Evidence. 

A  real  estate  broker,  iiaving  information 
that  an  owner  was  willing  to  sell  certain  real 
estate  and  learning  that  defendant  was  desirous 
of  making  an  investment,  suggested  to  her  the 
purchase  of  the  property  and  accomplished  a 
sale.  Before  a  conveyance  was  made,  it  was 
stipulated  between  the  parties  that  plaintiff 
should  receive  a  commission  of  $500,  of  which 
the  vendor  should  pay  S200  and  defendant  the 
balance.  Held,  that  defendant  thereby  approv- 
ed plaintitTs  engagement  to  act  for  both  parties, 
and  that  she  was  therefore  liable  for  the  agreed 
commissions. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  i  52;   Dec.  Dig.  g  67.*] 

Appeal  from  Gonrt  of  Common  Pleas, 
Hartford  County;  John  Coats,  Judge. 

Action  by  Franic  M.  Zimmerman  against 
Maty  A.  Garvey  to  recover  on  an  express 
promise  to  pay  brolcers'  commissions.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
A£9rmed. 

James  E  Cooper,  for  appellant.  William 
P.  Delaney,  for  appellee. 

PRENTICE,  J.  ^  A  recognized  rule  of  pub- 
lic policy  forbids  a  real  estate  broker,  as  It 
does  agents  generally,  to  act  for  both  par- 
ties to  a  transaction  in  the  absence  of  their 
knowledge  that  he  Is  so  acting,  and  their  ex- 
press or  Implied  assent  thereto.  One  who 
acts  In  violation  of  this  rule  cannot  recover 
for  his  services,  even  upon  an  express  prom- 
ise. Pamsworth  v.  Hemmer,  83  Mass.  494, 
79  Am.  Dec.  756;  Carman  v.  Beach,  63  N. 
r.  07;  Bell  ▼.  McConnell,  87  Ohio  St  396, 
41  Am.  Rep.  628.  "If,  however,  both  parties 
have  Imowledge  that  the  broker  Is  acting 
for' them  both  and  do  not  object,  but  allow 
him  to  so  act  and  agree  to  pay  bim  commis- 
sions, they  will  be  held  to  have  assented  to 
his  acting  In  a  double  capacity,  and  neither 
party  can  object  thereafter."  Clark  &  Sykes 
on  Agency,  S  766;  Rice  v.  Wood,  113  Mass. 
133,  18  Am.  Rep.  469;  Rowe  v.  Stevens,  53 
N.  Y.  621;  Bell  v.  McConneU,  37  Ohio  St 
.396,  41  Am.  Rep.  628. 

The  plaintiff  had  not  been  expressly  em- 
ployed to  act  for  either  the  defendant  or  the 
property  owner  from  whom  she  purchased. 
Having  information  that  this  owner  was 
willing  to  sell  a  piece  of  his  real  estate  at  a 
certain  price  and  having  Incidentally  learned 
that  the  defendant  was  desirous  of  making 
a  real  estate  Investment,  be  had  volunteered 
to  suggest  to  ber  the  purchase  by  her  of  the 
property  referred  to,  and  to  bring  the  par- 


ties together  with  the  result  that  a  sale  was 
finally  accomplished;  he  participating  In  the 
negotiations.  When  the  question  as  to  a 
commission  to  the  plaintiff  and  by  whom  It 
should  be  paid  arose,  this  result  had  not  been 
reached.  An  offer  had  been  made -and  was 
under  consideration.  The  parties  were  free 
to  act  as  they  chose  as  to  concluding  a  bar- 
gain. They  chose  to  conclude  one  which  in- 
volved the  sale  by  the  landowner  and  the 
purchase  by  ttae  defendant  at  a  stipulated 
price,  and  also  embodied  a  subsidiary  agree- 
ment upon  the  matter  of  a  commission  to 
the  plaintiff.  This  subsidiary  agreement,  to 
which  the  plaintiff  became  a  party  and  as- 
sented, stipulated  that  he  should  receive  the 
usual  commission  amounting  to  $500,  and 
that  of  this  amount  the  owner  should  pay 
the  plaintiff  $200  and  the  defendant  the  bal- 
ance. Pursuant  to  the  agreement  thns  reach- 
ed, a  conveyance  was  made.  When  it  was 
entered  into  and  the  conveyance  made  in 
conformity  with  it,  the  parties  to  It  neces- 
sarily bad  full  knowledge  of  all  the  essen- 
tial facts  bearing  upon  the  plalntlfTs  relation 
to  the  transaction,  as  those  relations  actual- 
ly were,  since  they  all  lay  revealed  upon  the 
surface  of  his  known  conduct  Nothing  in 
that  matter  was  concealed  from  them  or 
lay  hidden.  Whatever  employment  or  rela- 
tionship the  law  would  discover  In  the  situ- 
ation it  would  arise  from  the  circumstances 
and  the  acts  of  the  parties,  and  these  were 
fully  known.  When,  therefore,  the  vendor 
and  the  defendant  acquiesced  in  the  plain- 
tiff's right  to  the  usual  commission,  and  con- 
cluded their  bargain,  and  as  a  part  of  it 
agreed  to  share  the  amount  of  such  commis- 
sion in  the  way  they  did,  they  acted  with 
full  knowledge  of  the  true  situation,  and 
gave  their  assent  to  bis  course  of  action, 
whether  it  involved  service  for  the  one,  or 
the  other,  or  both  of  them.  The  defendant 
cannot,  therefore,  successfully  object  to  the 
payment  according  to  her  promise. 

There  is  no  error.    The  other  Judges  oon- 
curred. 

(SL  Conn.  SO) 

NEW  YORK,  N.  H.  ft  H.  R.  00.  v.  CITY 

OP  NEW  HAVEN. 

(Supreme  Court  of  Errors  of  Connecticat.    Jan. 
27,  1906.) 

1.  Bmiwewt  Dohaiit  (8  47*)— Power— Mtmio- 
rpal  cobpobatiohb  —  cordemnatiok  of 
Railboad  Rioht  of  Wat. 

A  city  was  authorized  by  its  charter  to  take 
any  property  needed  for  extending  streets  on 
payment  of  compensation.  Gen.  St.  1902,  f 
3710,  authorized  the  railroad  commissionera  to 
direct  whether  a  new  highway  thereafter  con- 
structed across  a  railroad  should  pass  over  or 
under  the  road,  and  section  3711  provided  for 
the  determination  by  the  commissioneis  of  the 
length,  etc.,  of  any  brid^  over  a  railroad.  SeU 
thnt,  since  the  city  bad  implied  power  under  the 
statutes  to  construct  highways  across  a  railroad, 
it  could  condemn  land  for  the  purpose  of  ez- 
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tending  a  street  acroaa  •  niltoad,  and  thioo^ 
its  etation  building. 

[EM.  Note. — For  other  cases,  see  Bminent  Do- 
main, Cent.  Dig.  {  108;   Dec  Dig.  {  47.*] 

2.  Eminbrt  DoicAiN  (S  136*)— Comfknbation 

— Measure. 

The  compensation  for  a  part  of  a  tract  tak- 
en by  eminent  domain  is  the  difference  between 
the  value  of  the  entire  tract  before  the  taking 
and  the  value  of  that  part  of  the  tract  not  tak- 
en, in  view  of  the  new  conditions  created  by  the 
taking. 

TBd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  I  364 ;   Dee.  Dig.  I  136.*] 

8.  iBMimnT  DovAiif  (8  S19*)— Goiifkksation 

— Afpbopmatioh— Nkw  Ubb. 

The  taking  of  property  already  appropriat- 
ed to  pablic  use  must  not  interfere  with  the 
former  use  to  a  greater  extent  than  is  necessary 
to  effectuate  the  new  use,  so  that,  where  a  city 
extended  a  street  nnder  railroad  tracks,  the  rail- 
road had  the  right  to  continue  to  use  its  tracks 
above  the  street  which  were  not  taken. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec  Dig.  <  819.*] 

4.  Emiweut  Domain  (f  103*>--CoifPEH8ATioi» 
—  Measure  —  ExTBRT  or  Right  Taker  — 
Baiihoad  Right  o»  Wat— Appbopbiatioh 
TOR  Street  Cbossiro. 

Where  a  city  extended  a  street  nnder  rail- 
road tracks  so  that  the  tracks  could  not  there- 
after be  nsed  except  by  erecting  retaining  walls 
adjacent  to  the  street,  or  otherwise  supporting 
the  soil  nnder  the  tracks,  the  city  was  bound 
to  provide  such  support  or  pay  the  expense 
thereof  as  part  of  the  compensation  for  taking 
the  land,  and  it  did  not  affect  the  company's 
right  to  compensation  that  the  cut  was  ordered 
by  the  railroad  commission,  or  that  the  railroad 
might  abandon  its  tracks,  and  not  build  the  re- 
taining wall. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Dec  Dig.  1 103.*] 

8.  Eminent  Domain  (t  184*>— Oompenbation 

— ^Measure. 

Damages  for  property  taken  nnder  eminent 
domain  must  be  awarded  on  the  basis  of  the 
value  of  the  property  for  its  present  use  or  for 
purposes  to  which  it  could  be  most  advantage- 
ously applied  under  existing  conditions. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  S  366;   Dec.  Dig.  f  134.*] 

Appeal  from  Superior  COttrt,  New  Haven 
Cotmty ;  Alberto  T.  Roraback,  Judge. 

Application  by  the  New  York,  New  Haven 
ft  Hartford  Railroad  Company  against  the 
City  of  New  Haven  to  review  an  asseBsment 
of  compensation  for  property  taken  by  emi- 
nent domain.  From  a  Judgment  Increasing 
the  compensation,  the  city  appealed.  Af- 
flrmed. 

Edward  H.  Rogers  and  Edward  P.  CHea- 
ra,  for  appellant  Harry  O.  Day  and  Benja- 
min !•  Spook,  for  appellee. 

BALDWIN,  O.  J.  The  dty  of  New  Haven, 
liy  ItB  board  of  alderman,  ordered  an  exten- 
sion of  Humphrey  street,  with  a  width  of  60 
feet,  across  the  main  line  of  the  plaintiff's 
railroad,  and  through  and  across  Its  station 
at  Cedar  Hill.  On  Its  application,  the  rail- 
road commissioners,  under  Geo.  St  1902,  { 
3710,  ordered  that  the  street  as  thus  to  be  ex- 
tended should  be  constructed  under  the  rail- 


road. The  dty  authorities  thereupon  assessed 
the  damages  thus  accruing  to  the  railroad 
company  at  |5,:S27.  The  company  ai^lied  to 
the  superior  court  for  a  review  of  this  action, 
and  the  court  raised  the  amount  of  the  com- 
pensation to  be  paid  to  $32,350.  The  addition 
thus  made  was  for  what  would  be  the  ex- 
pense to  the  company  of  constructing  a  re- 
taining wall  on  its  own  land,  Immediately  ad- 
jacent to  the  street  as  extended,  and  for  tem- 
porary support  to  certain  side  tracks  on  this 
land  while  In  use  during  the  construction  of 
the  wall.  These  tracks  were  formerly  part 
of  the  main  line  of  the  Shore  Line  Railroad 
Company,  but  now  end  at  Ferry  street,  a  few 
blocks  east  of  the  grounds  around  the  Cedar 
Hill  station.  They  pass  from  those  grounds 
ov«r  James  street  by  a  bridge.  They  are  used 
for  switching  purposes  and  to  furnish  a  con- 
n^tlon  with  a  large  manufacturing  plant 
now  situated  on  the  easterly  side  of  James 
street  and  would  furnish  such  a  connection 
with  any  other  factories  or  establishmenta 
which  may  be  located  in  the  future  on  land 
adjacent  to  the  tracks  between  James  and 
Ferry  streets,  which  is  now  unoccupied.  To 
use  them  for  any  purposes  after  the  extension 
of  the  street  would  be  Impossible  without 
such  a  retaining  wall  as  Is  above  described. 
and  it  does  not  appear  that  the  damages 
could  be  reduced  by  their  removal  to  any  oth- 
er place  where  they  could  be  nsed  to  equal 
advantage  for  the  purposes  of  the  railroad. 
By  the  city  charter  it  could  take  "any  prop- 
erty or  property  rights"  needed  for  the  pur- 
pose of  extending  any  street  "upon  payment 
of  Just  compensation  under  the  rules  govern- 
ing the  right  of  eminent  domain."  By  Gen. 
St  1902,  tS  3710,  3711,  it  has  implied  power 
to  oenstnict  highways  across  railroads.  It 
could,  therefore,  as  it  did,  take  by  condemna- 
tion proceedings  the  right  to  extend  Humph- 
rey street  across  the  appellee's  railroad  and 
through  Its  station  building.  It  is  one  of  the 
general  rules  governing  the  right  of  eminent 
domain  that  Just  compensation  for  taking  a 
part  of  a  parcel  of  land  or  an  easement  in 
such  a  part  is  to  be  ascertained  by  compar- 
ing the  value  of  the  entire  parcel  before  the 
taking  with  the  value  of  what  remains  after 
the  taking,  and  in  view  of  the  new  conditions 
created  by  the  taking.  If  the  latter  of  these 
two  values  be  less  than  the  former,  the 
amount  of  the  difference  measures  the  dam- 
ages to  be  paid.  In  the  case  at  bar,  after  the 
taking,  certain  railroad  tracks  would  become 
Incapable  of  use  without  further  support  than 
that  afforded  by  the  soil  beneath  them,  which 
had  been  previously  sufficient  These  tracks 
are  of  great  value  for  the  purposes  of  the 
railroad.  When  property  already  devoted  to 
one  public  purpose  Is  to  be  In  part  appropriat- 
ed to  another,  the  interference  with  that 
previously  served  must  be  as  little  as  is  rea- 
sonably consistent  with  the  attainment  of  the 
new  purpose.     The  railroad  company  was 
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theriifore  entitled  to  the  contlnned  use  of  Its 
Bide  tracks,  for  they  would  be  ontside  the 
limits  of  the  street  as  extended.  Being  so 
entitled.  It  bad  the  right  to  demand  that  the 
clt7  shonld  either  make  such  use  safe  by 
shoring  up  'the  soil  beneath  them  or  pay  the 
expense  of  providing  proper  means  of  sup- 
porting them  by  structural  changes  In  the 
land  adjacent  to  the  street,  In  which  it  did 
not  seek  to  acquire  an  easement  The  city 
not  having  proposed  to  do  any  such  work  It- 
self, It  was  proper  for  the  superior  court  to 
require  it  to  pay  the  expense  thus  necessarily 
thrown  upon  the  railroad  company. 

The  question  Is  not  whether,  had  no  part 
of  the  property  or  rights  of  the  company  been 
taken,  damages  of  this  nature  could  have 
been  awarded.  They  have  been  allowed  as 
being  the  direct  effect  of  taking  away  some 
of  Its  property  rights  In  a  part  of  an  entire 
parcel  of  land,  which  had  been  previously 
appropriated  to  one  and  the  same  use.  Such 
damages  are  incident  to  and  necessarily  in- 
volved In  the  taking  of  the  property  right. 
See  New  York  &  N.  B.  R.  Co.  v.  Waterbury, 
60  Conn,  1,  10,  22  Atl.  439.  It  is  Immaterial 
that  the  cut  in  the  railroad  land  was  required 
by  the  order  of  the  railroad  commissioners 
because  necessary  to  make  the  grade  of  the 
street  outside  the  bridge  a  proper  one  as  re- 
lated to  the  grade  under  the  bridge  prescrib- 
ed by  them.  This  order  could  not  protect 
the  city  from  liability  to  make  just  compen- 
sation for  property  actually  taken  in  order 
to  comply  with  Its  terms.  Had  the  street  at 
the  point  in  question  been  laid  out  with  such 
a  width  as  to  allow  for  the  formation  of  a 
permanent  slope  on  either  side  of  the  60-foot 
roadway,  it  would  have  been  necessary  to 
Include  In  the  damages  to  be  paid  the  value  of 
the  land  thus  taken  for  the  purposes  of  the 
slopes.  When  It  took  a  right  over  a  less 
width  of  land,  the  extension  of  the  street  Over 
which  necessarily  involved  a  fall  of  the  ad- 
joining soil,  the  city  came  under  a  corre- 
sponding duty  to  Indemnify  the  company  for 
the  resulting  loss.  It  Is  true  that  the  com- 
pany may  never  build  the  retaining  wall,  and 
may  to-morrow  abandon  the  further  use  of 
the  side  tracks  for  the  support  of  which  that 
wall  would  be  necessary.  But  possibilities 
of  such  a  nature  cannot  be  contemplated  by 
those  charged  with  the  duty  of  assessing  dam- 
ages for  property  taken  under  the  right  of 
eminent  domain.  They  must  estimate  them 
by  the  standard  of  its  value  for  the  purposes 
to  which  It  is  being  applied,  or  of  its  value 
for  the  purposes  to  which  It  could,  under  the 
existing  circumstances,  be  most  advantage- 
ously applied,  if  this  be  a  greater  sum.  Boom 
Co.  V.  Patterson,  98  U.  S.  403,  25  L.  Ed.  20G. 
In  respect  to  property  so  long  appropriated  to 
and  in  use  for  railroad  purposes  and  so 
adapted  to  other  similar  uses  in  connection 
with  factories  which  might  be  built  hereafter 
along  the  line,  it  Is  to  be  assumed.  In  the  ab- 


sence of  evidence  to  the  contrary  (of  which 
there  was  none),  that  Its  devotion  to  railroad 
uses  will  be  permanently  continued. 
There  Is  no  error. 


(81  Conn.  6tg) 

SWITS  V.  SWITS  et  aL 

(Supreme  Coart  of  Errors  of  Connecticut.    Jan. 
27,  1909.) 

Dead   Bodies   (S  5*)— Intsbjcent— Place   of 
Sepulcheb — CkANaE — Statutes— "Oustodt 

AND  CONTBOL." 

Gen.  St.  1902,  S  363,  declares  that  the  "cus- 
tody and  control"  of  a  decedent's  remains  is 
granted  to  the  husband  or  wife  of  the  deceased 
unless  abandoned,  and  living  apart  at  the  time 
of  death,  and,  if  there  be  no  husband  or  wife 
surviving,  then  such  "custody  and  control"  is 
granted  to  the  next  of  kin,  but  the  probate  court 
on  petition  of  any  of  the  kin  may  award  such 
"custody  and  control"  to  the  relative  who  may 
seem  to  the  court  most  fit  to  have  the  same. 
Beld,  that  the  words  "custody  and  control,"  as 
used  in  the  act,  were  not  limited  to  the  imme- 
diate possession  of  a  dead  body  prior  to  inter- 
ment ;  and  hence  a  widow,  having  removed  and 
reinterred  her  husband's  body  in  her  own  burial 
lot,  could  not  be  compelled  to  remove  the  same 
to  its  original  place  of  interment  in  the  lot  of 
tiae  husband's  mother. 

[Ed.  Note. — For  other  cases,  see  Dead  Bodies, 
Cent  Dig.  i  6 ;   Dee.  Dig.  §  5.*] 

Appeal  from  Court  of  Common  Pleas,  Fair- 
field County;  Soward  B.  Scott,  Judge. 

Suit  by  Harriet  Swlts  against  Edith  M. 
Swlts  and  others  for  Injunction  to  secure  the 
reinterment  of  a  decedent's  remains  in  their 
original  place  of  burial  in  plalntiCTs  lot, 
from  which  they  had  been  removed  by  de- 
fendant Judgment  for  defendants,  and 
plaintlfT  appeals.    Affirmed. 

Homer  S.  Cummlngs,  for  appellant.  John 
H.  Light,  for  appellees. 

RORABACK,  J.  It  is  provided  by  section 
363  of  the  General  Stattites  of  1902,  that  "the 
custody  and  control  of  the  remains  of  de- 
ceased residents  of  this  state  is  hereby  grant- 
ed and  shall  hereafter  pertain  to  the  husband 
or  wife  of  the  deceased ;  but  If  the  surviving 
husband  or  wife  Iiad  abandoned,  and  at  the 
time  of  death  was  living  apart  from  the  de- 
ceased, or  If  there  be  no  husband  or  wife  sur- 
viving,.  then  such  custody  and  control  la 
granted  and  shall  pertain  to  the  next  of  idn ; 
but  the  court  of  probate  for  the  district  of 
the  domlcll  of  the  deceased  may,  at  any  tlme^ 
upon  the  petition  of  any  of  the  kin,  award 
such  custody  and  control  to  that  relative  who 
hiay  seem  to  said  court  most  fit,  for  the  time 
being,  to  have  the  same."  The  case  now  un- 
der consideration  presents  the  question  as 
to  the  meaning  of  the  words  "custody"  and 
"control"  as  used  in  this  act  The  plaintiff 
contends  that  these  words  relate  primarily  to 
the  immediate  possession  of  a  dead  body  pri- 
or to  Interment,  and  that,  when  the  statutory 
right  has  once  been  exercised,  this  right  ia 
exhausted. 
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'In  the  c6lt8trActlon  of  statnbes;  the  Intent 
Is  to  be  sought  first  of  all  in  the  words  and 
language  employed,  and  if  the  words  are  free 
from  ambiguity  and  doubt,  and  dearly  and 
distinctly  express  the  sense  of  the  legislative 
body  passing  the  act,  there  Is  no  occasion  to 
resort  to  other  means  of  Interpretation.  Mc- 
Kay ▼.  Fair  HaT«i  ft  W.  R.  Co.,  76  Conn. 
608,  611,  54  Atl.  928;  Sutherland  on  Statu- 
tory Construction,  •  J  367.  As  applicable  to 
husband  and  wife,  the  object  and  intent  of 
the  statute  under  consideration  are  obvious, 
plain,  and  unequivocal.  They  are  expressly 
declared  In  the  first  portion  of  the  act  al- 
ready cited,  and  every  portion  of  this  enact- 
ment relates  to  the  object  and  purpose  ex- 
pressed in  the  opening  paragraph.  The  sec- 
ond clause  -points  out  that  relative  entitled 
to  custody  and  control  in  cases  of  abandon- 
ment when  the  husband  and  wife  are  dead. 
The  closing  provision  gives  the  court  of  pro- 
bate power  to  act  when  there  Is  a  controver- 
sy between  the  next  of  kin  as  to  the  suitabili- 
ty of  the  person  in  whom  this  statutory  right 
is  reposed.  From  the  entire  act  it  is  appar> 
ent  that  its  purpose  is  to  avoid  unseemly 
controversies  over  the  remains  of  deceased 
persons,  and  that  the  surviving  husband  or 
wife  shall  generally  have  the  custody  of  the 
dead  body  for  the  purposes  of  burial,  and  the 
control  of  the  remains  after  interment  This 
right  is  not  absolute,  or  the  Judgment  of  the 
person  in  whom  it  is  reposed  conclusive. 

In  the  present  case  from  the  facts  disclosed 
It  does  not  appear  that  the  widow  has  so  ex- 
ercised her  right  as  to  call  for  the  Interfer- 
ence of  a  court  of  equity.  After  the  death  of 
her  husband  It  appears  that  the  relations  be- 
tween Edith  M.  and  the  plaintiff  were  of  a 
hostile  nature.  No  stone  was '  erected  to 
mark  the  grave  of  the  deceased  husband,  al- 
though the  body  had  been  Interred  for  two 
years  in  the  burial  lot  of  his  mother.  Under 
the  circumstances  then  existing  the  widow 
preferred  to  have  her  husband's  remains  in- 
terred in  a  burial  lot  under  her  own  control. 
After  obtaining  the  necessary  statutory  per- 
mit, she  caused  their  removal  to  her  own 
burial  lot,  where  she  has  the  right  to  be  in- 
terred by  the  side  of  her  husband.  Under 
such  conditions  there  was  nothing  unnatural 
or  unreasonable  In  the  action  of  the  widow. 

There  is  no  errpr.  The  other  Judges  con- 
curred. 

(81  Conn.  S8S) 

SUIiMVAN  V.  MARTIN,  Mayor. 

(Supreme  Court  of  Errors  of  Connecticut.    Jan. 
27,  1909.) 

1.  MOTrron»Ai,  Cobpobatiors  (J  155*)— Offi- 

CBBS— RrMOVAI,. 

New  Haven  City  Charter,  81  12,  213,  giv- 
ing the  mayor  jMwer  to  remove  from  offioe  any 
person  appointed  by  him  or  by  his  predecessor. 
If,  after  a  fall  hearing,  he  shall  find  tiiat  the 
officer  is  incompetent  or  unfaithfal,  or  that  the 


requirements  of  the  puMle  serdeer.  demand  his 
removal,  provide  a  mode  for  exercising  a  power 
of  removal,  which  is  incident  to  executive  ap- 
pointment, rather  than  of  a  quasi  judicial  na- 
ture to  hear  and  determine  official  offenses  pun- 
ishable by  forfeiture  of  office. 

[EM.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  344;  Dec.  Dig.  i 
155.*] 

2.  MuNiciPAi  Cobpobahors  (§  181*)— Pouck 
DEPARTjraNT— Removal  of  Officers— Chab- 

TEB  PBOVISIONS. 

The  office  of  a  city  board  of  police  com- 
missioners is  to  designate  the  officers  and  police- 
men of  the  police  department,  make  promotions, 
suspend,  remove,  or  reduce  them  In  rank.  It  is 
the  duty  of  the  individual  members  of  the  board 
to  inform  themselves  of  the  fidelity  and  efficien- 
cy of  members  of  the  force,  and  report  any  in- 
formation to  the  board.  The  board  designates 
the  location  of  polling  places  at  elections.  It 
is  the  duty  of  the  police  department  to  preserve 
the  peace,  good  order,  and  security  of  the  city, 
and  the  duty  of  the  chief  of  the  department  to 
make  and  enforce  rules  to  preserve  the  peape, 
enforce  good  order,  and  prevent  persons  not 
rightfully  there  from  congregating  within  100 
feet  of  the  polling  place;  the  department  of 
police  service  being  under  the  control  of  and 
subservient  to  the  board  of  police  commissioners. 
ffeld,  that  the  act  of  a  member  of  the  police 
commission  at  an  election  held  in  the  city  in 
peddling  and  offering  ballots  to  voters  witbia 
75  feet  of  a  polling  i>lace  in  the  presence  of 
policemen  and  in  vi<uation  of  statute  wajs  a  vio- 
lation of  bis  duty  as  a  police  commissioner  tend- 
ing to  Impair  the  efficiency  of  the  department, 
and  indicated  his  incompetency  and  unfaithful- 
ness in  his  office,  so  that  he  was  removable  from 
office  by  the  mayor  under  New  Baven  Charter, 
jl§  12,  213,  empowering  the  mayor  to  remove 
from  office  any  person  appointed  by  him  or  bis 
predecessor  for  incompetence,  unfaitbfnlness,  etc 

[Bd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  I  461;  Dec  Dig.  | 
181.*] 

3.  Municipal  Cobpobations  (5  181*)— Poliot 
Department— Removal  of  Police  Commib- 

SIONEB. 

The  fttct  that  the  commissioner  might  have 
been  proceeded  against  under  sections  139  and 
140  of  the  charter  to  establish  a  crime  on  his 
part  or  his  liability  to  a  forfeiture  of  his  of- 
fice did  not  prevent  the  mayor  from  removing 
him  under  sections  12  and  213,  as  section  143 
provides  that  nothing  in  the  four  preceding  sec- 
tions shall  limit  or  change  any  of  the  powers  or 
duties  concerning  the  removal  of  officers  from 
office  as  defined  in  other  provisions  of  the 
charter. 

[E}d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S  461;  Dec.  Dig.  I 
181.*] 

4.  Municipal  Cobpobations  (f  159*)— Om- 
CBBS—RxMOVAii— Right  to  Heabinq. 

rniere  is  no  constitutional  guaranty  that  a 
hearing  in  a  proceeding  to  remove  an  appointive 
city  officer  shall  be  had  before  an  impartial  jury 
or  other  impartial  judicial  tribunal,  and  the 
limitation  placed  upon  a  mayor's  executive  pow- 
er of  removal  as  Incident  to  the  power  of  a^ 
pointment  that  he  shall  afford  a  full  hearing  is 
satisfied  if  the  mayor  states  to  the  officer  tlie 
cause  which  induces  him  to  contemplate  the 
removal,  being  a  proper  cause,  and  gives  him 
an  opportunity  to  be  heard  in  relation  thereto, 
and  assigns  that  cause  for  making  the  removal. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  350;  Dec.  Dig.  | 
16».«] 
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6.  ATPKAI.  AMD  Bbrob  (I  1095*)— Retibw  — 

FlMDINQS— GoHCLUBIVBRBSe. 

A  finding  of  the  lupeiior  court  on  appeal 
from  an  oidei  of  a  mayor  removing  a  police 
commissioner  that  the  officer  was  given  a  full, 
fair,  and  impartial  bearing  would  be  conclusive 
upon  the  officer  on  appeal  to  the  Supreme  Court 
of  E^rrors  upon  the  question  of  fact  whether 
the  mayor  acted  unfairly  and  arbitrarily,  if  the 
question  were  open  to  him  in  the  superior  court. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  f  4322;  Dec.  Dig.  i  1095.*] 

6.  Municipal  Cobpobations  (J  159*)— Offi- 
cEKs—REMOVAi/—HEABiNa— Appeal  —  Pub- 
pose. 

A  hearing  given  an  appointive  city  officer 
by  a  mayor  contemplating  his  removal,  not  be- 
ing a  trial,  bat  merely  a  hearing  precedent  to 
hia  executive  action,  an  appeal  therefrom  to  the 
superior  court  does  not  transfer  the  proceeding 
to  that  court  for  a  rehearing  on  the  facts,  the 
decision  of  the  mayor  thereon  being  final,  but 
the  purpose  of  the  appeal  is  only  to  provide  a 
summary  process  by  which  the  court  may  re- 
voke the  order  of  removal,  if  any  essential  for- 
mality has  been  omitted,  or  perhaps  if  the  ex- 
ecutive power  has  been  exercised  so  arbitrarily 
as  to  defeat  the  real  purpose  of  the  law  in 
modifying  an  absolute  discretion  in  removal. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  $  356;  Dec  Dig.  jj 
15».»] 

7.  Municipal  CobpobAtionb  (i  ISe*)— Offi- 
cebb—RemovaI/— Political  Motive. 

A  mayor  having  removed  a  city  officer  for 
proper  and  sufficient  canse,  that  the  motive  for 
the  removal  was  political  is  immaterial. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Cent.  Dig.  |  346;  Dec.  Dig.  < 
15C.*) 

Appeal  from  Superior  Court,  New  Haven 
County;  Joel  H.  Reed,  Judge. 

Application  In  the  nature  of  an  appeal  by 
Jeremiah  J.  Sullivan  from  an  ocder  of  James 
B.  Martin,  mayor  of  the  city  of  New  Haven, 
removing  applicant  from  the  office  of  police 
commissioner.  There  was  a  Judgment  af- 
firming the  order  of  the  mayor,  and  appli- 
cant appeals.    No  error. 

Richard  H.  Tyner  and  Howard  0.  Webb, 
for  appellant.  Edward  H.  Rogers  and  Ed- 
ward P.  O'Meara,  for  appellee. 

THAYER,  J.  New  Haven  has  a  "depart- 
ment of  police  service"  which  is  under  the 
management  and  control  of  a  board  of  six 
police  commissioners  who  are  appointed  by 
the  mayor.  The  city  "charter  (sections  12 
and  213)  gives  the  mayor  power  to  remove 
from  o£Bce  any  person  appointed  by  blm  or 
by  any  of  his  predecessors  "If,  after  a  full 
hearing,  be  shall  find  that  such  officer  Is  In- 
competent, or  unfaithful,  or  that  the  re- 
quirements of  the  public  service  demand  his 
removal."  The  defendant  as  mayor  of  the 
city,  having  first  duly  summoned  the  plaintiff 
to  show  cause  why  he  should  not  be  re- 
moved, after  a  full  hearing,  removed  him 
from  the  office  of  police  commissioner  upon 
the  ground  that  he  was  Incompetent  and  un- 
faithful, and  that  the  requirements  of  the 
public  service  demanded  his  removal,  basing 


I  this  finding  upon  the  fact  tbat  tb«  plaintlfi 
while  commissioner.  In  the  presence  of  cer- 
tain policemen,  at  an  election  held  wltbln 
the  city,  had  peddled  and  offered  ballots  to 
voters  within  75  feet  of  a  polling  place, 
thus  violating  the  statutes  of  the  state,  and 
had  thus  demoralized  the  efficiency  of  the 
police  department  and  Its  officers,  and  hin- 
dered said  officers  In  the  performance  of 
their  duties.  The  plaintiff  In  the  superior 
court  to  which  he  appealed  from  the  order 
of  the  mayor  and  In  this  court  to  which  he 
appealed  from  the  Judgment  of  the  superior 
court  has  assumed  that  the  cause  of  his  re- 
moval was  his  offense  against  the  laws  of 
the  state,  and  has  insisted  that  the  mayor 
had  no  Jurisdiction  to  find  him  guilty  of 
such  an  offense,  and  that.  If  he  had  such  Ju- 
risdiction, ha  was  acting  In  a  Judicial  or 
quasi-Judicial  capacity  while  conducting  the 
hearing  and  committed  errors  therein  which 
rendered  his  finding  and  order  illegal. 

In  Avery  v.  Studley,  74  Conn.  272,  282,  50 
AtL  752,  we  held  that  sections  12  and  213  of 
the  New  Haven  charter  provide  a  mode  for 
exercising  a  power  of  removal  Incident  to 
executive  appointment,  rather  than  one  of  a 
quasi-Judicial  nature  to  hear  and  determine 
official  offenses  punishable  by  forfeiture  of 
office.  The  plaintiff's  fundamental  error  Is 
In  bis  assumption  that  the  mayor  In  the 
piiesent  case  was  attempting  to  exercise  the 
latter,  and  not  the  former,  power.  He  as- 
sumes this  probably  because  his  conduct  as 
established  by  the  evidence  was  such  as  to 
render  him  liable  to  punishment  under  the 
statutes  of  the  state,  and  perhaps .  to  for^ 
feiture  of  office  in  a  proceeding  under  sec- 
tions 139  and  140  of  the  charter.  But  his 
conduct  on  tbat  occasion  was  proven  to 
show  bis  Incompetency  and  unfaithfulness 
In  the  office  of  commissioner,  and  not  for  the 
purpose  of  establishing  a  crime  or  his  lia- 
bility to  a  forfeiture  of  bis  office  under  sec- 
tions 139  and  140.  It  appears  from  the  find- 
ing and  the  charter  and  ordinances  therein 
referred  to  that  It  is  the  duty  of  the  depart- 
ment of  police  service  to  preserve  the  peace, 
good  order,  and  security  of  the  city.  The 
board  of  police  commissioners  designate  the 
officers  and  policemen  of  the  department, 
and  make  all  promotions  of  officers  and 
members  of  the. force,  and  have  the  ultimate 
power  of  suspending,  removing,  or  reducing 
them  In  rank.  They  fix  the  pay  of  all  mem- 
bers of  the  department  except  the  superin- 
tendent. It  Is  the  duty  of  the  indlvldnal 
members  of  the  board  to  Inform  themselves 
of  the  fidelity  and  efficiency  of  every  mem- 
ber of  the  force,  and  to  report  to  the  board 
In  session  any  Information  which  they  may 
receive  regarding  the  conduct  of  any  officer, 
and  to  encourage  and  sustain  every  police 
officer  in  tire  faithful  discharge  of  his  duty. 
The  board  has  the  designation  and  Belectl(m 
of  every  polling  place  at  all  elections.    It  Is 
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the  duty  of  the  chief  of  the  department  to 
make  and  enforce  rules  to  preserve  the 
peace,  enforce  good  order,  and  prevent  per- 
sona who  axe  not  voting  or  waiting  their 
turn  to  vote  or  engaged  In  condncting  the 
election  from  congregating  within  100  feet 
of  the  polling  place.  The  department  of 
police  service  and  its  police  officers  are  thus 
under  the  control  of  and  are  subservient  to 
the  board  of  police  commissioners.  It  being 
thus  the  individual  duty  of  the  plaintiff  to 
Inform  himself  of  the  efficiency  of  every 
member  of  the  force  and  to  encourage  and 
sustain  every  police  officer  in  the  faithful 
performance  of  bis  duty,  be  faUed  In  that 
duty,  and  his  conduct  at  the  voting  place 
in  the  face  of  one  of  his  subordinates  station- 
ed there  to  preserve  the  peace  and  good  or- 
der, and  prevent  those  who  had  no  lawful 
occasion  to  be  there  from  congregating  with- 
in the  prohibited  space  about  the  polls,  tend- 
ed directly  to  demoralize  the  efficiency  of 
the  police  department  and  its  officers.  Instead 
of  encouraging  them  in  the  performance  of 
their  duty,  and  was  a  violation  of  his  duty 
as  a  police  commissioner,  and  Indicated  his 
incompetency  and  unfaithfulness  in  his  of- 
fice, and  that  the  requirements  of  the  public 
service  might  demand  his  removal.  The 
case,  therefore,  comes  clearly  within  the 
provisions  of  sections  12  and  218,  and  the 
mayor  was  acting  within  his  Jurisdiction, 
unless  as  the  plaintlfT  claims  there  is  some- 
thing In  the  provisions  of  section  139  of  the 
charter  which  in  some  way  curtails  that  Ju- 
risdiction. 

It  may  be,  but  it  is  not  necesst^ry  to  here 
decide  the  point,  that  the  plaintiff  on  proof 
of  the  facts  which  were  proven  to  the  sat- 
isfaction of  the  mayor  in  this  case  would 
be  liable  to  a  forfeiture  of  his  office  in  a 
proceeding  under  sections  139  and  140  of  the 
charter.  A  proceeding  under  those  sections 
Is  to  be  instituted  by  not  less  than  20  free- 
holders of  the  city  by  a  complaint  to  the 
superior  court,  and,  if  successful,  may  re- 
sult, not  only  in  the  forfeiture  of  his  office 
by  the  person  proceeded  against,  but  a  Judg- 
ment disqualifying  him  for  any  city  office 
for  the  period  of  five  years.  Some  of  the 
gronnds  for  the'  proceeding  are  such  as  if 
proved  in  a  proceeding  under  section  12  be- 
fore the  mayor  would  warrant  him  in  find- 
ing the  officer  charged  incompetent  and  un- 
fit for  bis  office;  but  section  143  provides 
that  nothing  contained  in  the  four  preceding 
sections  shall  be  construed  to  limit  or  change 
any  of  the  powers  or  duties  concerning  the 
removal  of  officers  and  employes  from  of> 
fice  as  defined  in  other  provisions  of  the 
charter.  Quite  likely  it  was  intended  by 
sections  139  and  142  that,  shonld  the  mayor 
refuse  upon  proper  request  to  remove  an  in- 
competent and  unfaithful  appointee,  such  re- 
moval may  be  effected  by  a  proceeding,  less 
summary,  but  more  far-reaching,  in  the  so- 
perlor  court  upon  the  complaint  of  the  free- 
holders of  the  city.    Bat  the  mayor  may  in 
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a  proi)er  case  as  incident  to  ^e  power  of 
appointment  proceed  to  remove  such  an  ap- 
pointee for  the  causes  named  in  section  12, 
and  repeated  in  section  213,  although  for 
similar  causes  he  could  be  removed  from 
the  office  by  proceedings  under  the  provi- 
sions of  sections  139  and  140.  This  is  what 
he  did,  and  under  the  decision  of  Avery  v. 
Studley,  supra,  be  had  Jurisdiction  to  do  so, 
and  was  not  acting  in  a  Judicial,  or  quasi- 
Judicial  capacity  in  doing  it- 

Several  of  the  plaintiff's  reasons  of  appeal 
assign  as  their  ground  the  unconstitutional- 
ity of  section  213  of  the  city  charter,  in  that 
it  does  not  provide  an  impartial  Judicial 
tribunal  for  the  trial  of  the  charges.  The 
bearing  before  the  mayor  in  such  a  proceed- 
ing is  not  a  triaL  It  is  a  hearing  given  in 
the  appointee's  interest  to  enable  him  to  be 
heard  as  to  the  sufficiency  of  the  causes 
given  for  his  contemplated  removal.  The 
limitation  placed  by  the  charter  upon  the 
executive  power  of  removal  as  incident  to 
the  power  of  appointment  "is  satisfied  when 
the  mayor  has  stated  to  the  officer  the  cause 
which  induces  him  to  contemplate  his  re- 
moval, being  a  proper  and  sufficient  cause, 
and  has  given  him  an  opportunity  to  be 
heard  in  relation  thereto,  and  assigns  this 
cause  for-  making  the  removal."  State  ex 
rel.  Williams  v.  Kennelly,  75  Conn.  704.  707, 
708,  55  AU.  565,  567;  Pierce's  Appeal,  78 
Conn.  666,  669,  63  Atl.  161;  Avery  v.  Studley, 
snpra.  There  is  no  constitutional  guaranty 
tbat  such  a  hearing  shall  be  had  before  an 
impartial  Jury  or  other  impartial  Judicial 
tribunal. 

The  question  whether  the  mayor  acted  un- 
fairly, unjustly  and  arbitrarily,  which  Is  at- 
tempted to  be  raised  by  several  of  the  rea- 
sons of  appeal,  is  a  question  of  fact,  and,  if 
open  to  the  plaintiff  in  the  superior  court, 
has  been  answered  by  the  court's  finding 
that  the  plaintiff  was  given  a  full,  fair,  and 
Impartial  bearing.  The  proceeding  before 
the  mayor  not  being  a  trial,  but  merely  a 
hearing  precedent  to  his  executive  action 
relative  to  the  plaintifTs  removal,  the  appeal 
therefrom  to  the  superior  court  did  not  trans- 
fer the  proceeding  to  that  court  for  a  rehear- 
ing of  the  facts.  The  purpose  of  the  appeal 
te  to  provide  a  summary  process  by  which 
the  court  may  revoke  the  order  of  removal 
in  case  any  essential  formality  has  been 
omitted,  or,  perhaps,  in  case  it  finds  that 
the  executive  power  has  been  exercised  so 
arbitrarily  as  to  defeat  the  real  purpose  of 
the  law  in  modifying  an  absolute  discretion 
in  removal.  Avery  v..  Studley,  supra,  28S; 
Pierce's  Appeal,  78  Conn.  669,  63  Atl.  161. 
Numerous  exceptions  were  taken  to  the 
court's  exclusion  of  evidence  offered  by  the 
plahitiff  to  prove  the  nonexistence  of  the 
cause  assigned  for  his  removal  by  the  may- 
or and  to  prove  that  the  defendant  was  ac- 
tuated by  political  reasons  in  making  the 
removal.  So  far  as  the  evidence  was  offered 
for  the  pnipose  of  retrying  questions  of  fact 
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which  had  been  determined  by  the  mayor, 
It  was  properly  rejected  because  the  deci- 
sion of  those  questions  by  blm  was  final. 
Avery  t.  Studley,  supra.  The  evidence  to 
prove  political  motive  was  also  Immaterial. 
State  ez  rel.  Williams  y.  Kennelly,  75  Conn. 
700,  55  Atl.  555. 
There  is  no  error. 

(81  Conn.  S56) 

TETREAULT  v.  SMEDLEY  CO.  et  al. 
(Supreme  Court  of  Errors  of  Connecticut.    Jaii. 

22,  laod.) 

1.  TBIAL   (§  204*)— InSTKUCTTONS— Befekence 

TO  Evidence. 

It  is  not  necessary  for  the  court  to  state  in 
its  charge  all  the  evidence  bearing  on  a  particu- 
lar question. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  495 ;  Dec.  Dig.  §  204.*] 

2.  Appeal  and  Bbbob  (§  695*)— Becobd— Bk- 
viEW— Evidence. 

Where  defendant  did  not  bring  up  the  en- 
tire evidence  on  appeal  bearing  on  the  question 
whether  the  driver  of  a  truck  by  which  plaintiff 
was  injured  was  its  employ^,  an  objection  that 
there  was  no  evidence  sufficient  to  submit  such 
question  to  the  jury  could  not  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Api>eal  and 
Error,  Cent.  Dig.  {{  2911-2013;  Dec.  Dig.  | 
895.*] 

3.  Evidence   ({  75*)  —  Withholding  Bvi- 

DKNCB— FBESDMPTION. 

All  evidence  is  to  be  weighed  according  to 
the  proof  which  it  is  in  the  power  of  one  side  to 
produce  and  in  the  other  side  to  contradict; 
the  holding  back  of  evidence  being  sufficient  to 
raise  a  presumption  of  fact  against  the  party 
withholding  it. 

[Ed.  Note.— For  other  cases,  see  EJvidence, 
Cent.  Dig.  {  95 ;  Dec.  Dig.  {  75.*] 

4.  Tbial  ({  244*)  — iNSTBucnoNB  — Spkouio 
FoBTiONS  OF  Evidence. 

Where  plaintifE  was  injured  by  being  struck 
by  a  truck  alleged  to  have  been  negligently  driv- 
en by  defendant's  servant,  a  request  that  the 
fact  that  the  truck  may  have  had  defendant's 
name  on  it  was  not  sufficient  to  show  that  it 
was  being  driven  by  defendant's  servant,  and 
that,  unless  that  fact  was  affirmatively  proved, 
defendant  was  not  liable,  was  properly  refused, 
under  the  rule  that  the  court  need  not  call  the 
jury's  attention  to  specific  i>ortions  of  the  evi- 
dence as  supporting  or  refusing  a  claim;  it  be- 
ing sufficient  If  they  are  instructed  to  take  into 
account  all  of  the  evidence  bearing  on  disputed 
points  in  the  case. 

[Kd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8§  577-581 ;   Dec.  Dig.  i  244. *J 

5.  MUNICIPAI.  COBPOBATIONS  (§  706*)— Stbkbt 
RaILBOADS— PABSENGEBS— INJUBY  BT  COL- 
LISION—CONTBIBUTOBT  Negliqencb:— Ques- 
tion FOB  JUBT. 

Where  a  passenger  on  a  street  car  was 
struck  by  the  bub  of  a  passing  truck,  he  was 
not  negligent  as  a  matter  of  law,  as  to  the 
owner  of  the  truck,  because  he  was  riding  with 
his  right  foot  on  the  running  board  of  the  car 
with  his  left  foot  on  the  platform. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  g  7015.*] 

6.  Negligence  (J  108*)— Joint  Wbongdoebs 
—Complaint. 

Where  plaintiff,  while  riding  on  the  tan- 
ning board  of  a  street  car,  was  struck  by  the 
hub  of  a  passing  truck,  "and  both  the  street  car 
company  and  the  owner  of  the  truck  were  sued, 
the  complaint   was  not  demurrable  as  to  the 


truck  owner  because  it  alleged  that  the  street 
car  was  running  at  a  dangerous  rate  of  speed 
and  negligently  managed  by  the  motorman ;  sudi 
allegation  being  essential  to  show  that  the  neg>- 
ligence  of  the  servants  of  both  ddCendants  joint- 
ly caused  the  injury. 

[Ed.  Note.— For  other  cases,  see  Negligenoe, 
Dec  Dig.  i  108.*] 

Appeal  from  Superior  Court,  New  Haven 
County;  George  W.  Wheeler,  Judge. 

Action  by  Frank  Tetreault  against  the 
Smedley  Company  and  the  Connecticut  Com- 
pany for  injuries  to  plaintiff  while  riding  on 
the  running  board  of  a  street  car  by  the 
driving  of  a  truck  against  him.  Plaintiff 
recovered  a  Judgment  for  (1,800  against  the 
Smedley  Company  alone,  from  which  it  ap- 
peals.   Affirmed. 

Levi  N.  BIydenburgh,  for  appellant  Smed- 
ley Co.  Harry  G.  Day  and  Thomas  M.  Steele, 
for  appellee  Connecticut  Co.  Wal^  J. 
Walsh,  for  other  appellee. 

RORABACK,  J.  The  plaintiff  was  a  pas- 
senger on  an  open  car  of  the  defendant  rail- 
way company.  On  account  of  the  car  being 
crowded,  he  was  obliged  to  stand  on  the 
right-hand,  or  outside,  running  board,  and 
assumed  a  postion  near  the  front  end,  with 
his  right  foot  on  the  running  board  about 
one  foot  from  the  end,  with  his  left  foot 
upon  the  platform,  between  the  front  dash- 
board and  the  first  seat  back  of  the  motor- 
man.  While  standing  in  this  position,  a  fur- 
niture truck  collided  with  the  car  in  such  a 
manner  that  the  rear  hub  of  the  wheel  of 
the  truck  came  in  contact  with  the  plaintiff's 
right  foot,  causing  the  injuries  complained 
of.  The  parties  were  at  issue  upon  the  al- 
leged negligence  of  the  two  companies,  the 
exercise  of  due  care  upon  the  part  of  the 
plaintiff,  and  the  ownership  and  control  of 
the  furniture  truck. 

The  Jury  found  the  Issues  as  against  the 
Smedley  Company  and  for  the  railway  com- 
pany. The  Smedley  Company  claimed  that 
there  was  no  evidence  In  the  case  proving 
that  the  driver  of  the  truck  was  its  agent 
or  employe,  or  that  this  truck  vras  then  and 
there  owned  or  used  by  the  company,  or  Its 
agents  or  employes.  In  this  connection  this 
defendant  complains  of  the  court's  Instruc- 
tions  for  the  following  reasons:  "The  court 
erred  and  mistook  the  law  in  charging  the 
Jury  that  on  the  evidence  as  stated  In  the 
charge  it  was  not  a  matter  of  law  for  the 
court  to  determine  whether  or  not  the  truck 
was  the  truck  of  the  Smedley  Company,  and 
operated  and  controlled  by  It  at  the  time  of 
the  accident,  and  that  it  was  entirely  a  ques- 
tion of  fact  for  the  Jury."  It  was  not  nec- 
essary for  the  court,  nor  does  It  appear  that 
It  attempted,  to  state  In  Its  charge  all  the 
evidence  bearing  upon  this  question.  The 
record  discloses  that  the  court,  after  calling 
the  attention  of  the  Jury  to  the  claims  of  the 
parties  and  the  evidence  of  several  witnesses 
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who  had  testified  upon  this  branch  of  the 
case,  said,  In  substance:  Now  from  that 
evidence  and  other  evidence  in  the  case 
which  I  have  not  cited  upon  that  point,  you 
are  to  determine  as  a  question  of  fact  wheth- 
er this  truck  belonged  to  the  Smedley  Com- 
pany and  whether  their  driver  was  in  charge 
of  It  when  the  accident  happened.  The  rec- 
ord discloses  that  the  defendant  appeared 
aud  contested  the  case  upon  its  merits.  It 
offered  no  evidence,  made  no  motion  for  a 
nonsuit  for  failure  to  make  out  a  prima  facie 
case,  but  waited  until  the  argument  to  the 
Jury  was  reached  before  claiming  that  there 
was  no  evidence  showing  that  the  driver  of 
the  truck  was  its  agent  or  employe.  This 
claim,  under  proper  Instructions,  was  sub- 
mitted to  the  Jury  as  a  question  of  fact,  and 
a  verdict  returned  against  the  Smedley  Com- 
pany. Had  it  deemed  that  the  evidence  was 
insufficient  to  establish  this  fact.  It  should 
have  taken  some  proper  course  to  bring  be- 
fore this  court  the  entire  evidence  bearing 
upon  this  subject.  Without  such  evidence 
we  cannot  review  the  question  which  this 
company  attempts  to  raise  by  the  first  as- 
signment of  error. 

The  second  reason  of  appeal  Is  that  the 
judge  erred  In  its  charge  as  to  withholding 
testimony.  The  court  in  discussing  this  prop- 
osition correctly  stated  the  presumption  ap- 
plicable to  a  claim  of  this  nature  when  it 
said:  "It  is  a  maxim  that  all  evidence  Is  to 
be  weighed  according  to  the  proof  which  it 
was  in  the  power  of  one  aide  to  have  produc- 
ed, and  in  the  power  of  the  other  side  to 
have  contradicted;  and  the  holding  back  of 
evidence  by  him  is  a  presumption  of  fact 
against  the  party  who  withholds  such  evi- 
dence in  a  case  where  it  could  be  produced." 
State  V.  Hogan,  67  Conn.  581,  68^  35  Atl. 
506;  Throckmorton  v.  Chapman,  65  Conn. 
441,  454,  32  Atl.  980.  Upon  this  subject  it 
was.  In  substance,  further  stated;  Now,  of 
course,  that  depends  upon  the  finding  of  the 
Jury  whether  there  was  any  holding  back, 
and  you  must  in  passing  upon  that  consider 
the  argument  upon  the  part  of  the  defendant 
that  it  was  not  within  their  province  at  this 
time  to  produce  that  witness.  There  is  noth- 
ing In  that  portion  of  the  charge  of  which  the 
defendant  can  justly  complain. 

The  defendant  objects,  in  its  fourth  assign- 
ment of  error,  because  the  court  failed  to 
charge  in  conformity  with  the  following  re- 
quest: '"fhe  mere  fact  that  the  truck  may 
have  had  upon  it  the  name  of  Smedley  is 
not  sufficient;  and  unless  it  has  been  shown 
affirmatively  by  competent  evidence  that  the 
driver  of  the  truck  was  the  servant  or  agent 
of  the  Smedley  Company,  and  then  and 
there  acting  as  such,  so  far  as  the  Smedley 
Company  Is  concerned,  your  verdict  must 
be  for  the  defendant."  Ordinarily,  It  Is  not 
incumbent  upon  the  trial  court,  in  charging 
the  jury,  to  call  their  attention  to  specific 
portions  of  the  evidence  as  supporting  or 
refuting  a  claim.    It  is  enough  if  they  are 


instructed  to  take  Into  account  all  the  evi- 
dence bearing  upon  disputed' points  in  the 
case.  Hart  v.  Knapp,  76  Conn.  135,  137,  S5 
Atl.  1021,  100  Am.  St  Bep.  989.  As  herein- 
before stated  In  connection  with  the  first  rea- 
son of  appeal,  the  court  charged  the  jury  up- 
on this  subject  correctly  aud  as  fully  as  the 
state  of  the  evidence  and  appropriate  claims 
of  the  parties  required. 

Paragraphs  5  to  9,  and  11  to  18  of  the  rea- 
sons of  appeal,  relating  to  the  charge  as 
given  or  to  requests  refused,  raised  one  gen- 
eral question;  that  is,  whether  under  the 
facts  of  the  case  the  court  performed  its 
duty  In  leaving  the  question  of  contributory 
negligence  to  the  jury,  to  be  determined  by 
them  as  a  question  of  fact  upon  the  evi- 
dence. As  already  stated,  the  plaintiff's  In- 
juries were  received  while  he  was  riding  on 
the  running  board  of  the  defendant  railway 
company's  car.  The  court  correctly  stated 
the  law  upon  the  question  of  the  plaintiff's 
negligence  when,  in  substance,  it  said:  Now, 
what  was  the  duty  of  the  plaintiff?  It  was 
his  duty  also  to  use  reasonable  care;  that 
is,  that  degnree  of  care  which  the  reasonably 
prudent  person  would  use  under  the  same 
circumstances.  It  was  care  in  proportion,  to 
the  danger,  and,  as  you  know,  greater  care 
is  required  under  the  rule  in  dangerous  sit- 
uations than  in  situations  that  do  not  fur- 
nish such  elements  of  danger.  The  law  can- 
not say  that,  because  the  man  was  standing 
on  the  running  board  of  the  car,  under  all 
circumstances  that  would  be  contributory 
negligence.  That  Is  a  question  of  fact  for 
the  jury  to  determine  In  a  given  case.  It  is 
obvious  that  standing  on  a  running  board  of 
a  car  is  more  dangerous  than  when  seated  In 
the  car.  Hence,  while  the  standard  of  due 
care  remains  the  same,  what  will  be  due 
care  will  be  more  in  the  one  case,  in  the  dan- 
gerous situation,  than  in  the  other.  A  great- 
er degree  of  care  must  be  exercised  from  one 
In  such  a  position  to  avoid  injury  to  himself 
and  to  avoid  Injury  from  teams  or  other  ve- 
hicles In  close  proximity  to  the  car  upon 
which  be  stands.  '  It  appears  that  the  testi- 
mony and  claims  of  counsel  were  conflicting 
in  regard  to  the  speed,  location,  and  control 
of  the  truck  when  the  accident  happened. 
These  and  other  important  facts  upon  the 
trial  were  in  dispute.  This  court  has  not 
the  evidence  of  the  circumstances  surround- 
ing the  acddent  We  have  not  the  means 
of  determining  whether  the  court  below  err- 
ed upon  this  subject,  unless  we  are  prepared 
to  hold  that  a  person  standing  upon  the  run- 
ning board  of  a  trolley  car  would,  under  alt 
circumstances,  be  guilty  of  contributory  neg- 
ligence. Such  a  propostlon  would  manifest- 
ly be  unsound. 

There  was  conflicting  evidence  whether 
the.  car  had  passed  the  truck,  or  the  truck 
was  in  advance  of  the  car,  when  the  accident 
happened.  The  court,  in  closing  its  remarks 
upon  the  assumption  that  the  car  had  passed 
the  truck  when  the  plaintiff's  injuries  occur- 
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red,  properly  said:  "Assmnlng  that  you  find 
the  man  on  the  mnnlng  board  of  the  car. 
The  car  Is  moving.  The  van  cornea  up  be- 
hind and  moves  faster,  and  in  Its  movements 
it  comes  BO  close  to  this  man  upon,  the  run- 
ning board  that  it  injures  him.  What  pos- 
sible fault  is  it  of  that  motorman  at  the 
front  of  the  car,  in  the  operating  of  his  car 
that  caused  that  injury?  Then,  I  say  that 
the  verdict  should  be  for  the  railway  com- 
pany." The  remarks  of  the  Judge  upon  this 
subject  referred  to  in  the  Smedley  Compa- 
ny's tenth  assignment  of  error  were  appar- 
ently occasioned  by  two  or  three  obscure  ques- 
tions propounded  by  a  Juror,  when  the  Judge 
was  discussing  this  branch  of  the  case. 

It  Is  urged  in  the  fifteenth  assignment  of 
error  that  the  court  mistook  the  law  In  fail- 
ing to  make  the  proper  distinctions  in  the 
charge,  in  respect  to  the  relative  duty  to  the 
plaintiff  on  the  part  of  the  defendant,  the 
Consolidated  Company,  who  had  accepted 
bim  as  a  passenger,  and  the  Smedley  Com- 
pany, who  had  no  special  duty  to  him. 
From  an  examination  of  the  record  it  ap- 
pears that  the  trial  Judge  instructed  the  Ju- 
ry fully  and  correctly  as  to  the  duty  of  the 
plaintiff,  the  driver  of  the  truck,  the  degree 
of  care  which  the  railway  company  should 
ex»clse  toward  its  passengers,  and  the  man- 
ner in  which  these  different  duties  should 
be  performed.  He  called  the  attention  of  the 
Jury  to  the  application  of  these  principles 
to  the  facts  claimed  to  have  been  established 
by  the  evidence  in  such  a  manner  that  it  is 
apparent  that  the  duty  which  each  party 
•owed  to  the  other  could  not  have  been  mis- 
understood by  the  Jury. 

The  last  reason  of  appeal  questions  a  deci- 
«Ion  made  by  the  court  below  upon  a  demur- 
rer. The  complaint  was  not  demurrable  be- 
cause it  was  alleged  that  the  plaintiff  volun- 
tarily placed  himself  upon  the  running  board 
«f  a  trolley  car.  This  cause  of  demurrer  has 
Already  been  considered  in  connection  with 
the  exception  to  the  charge. 

Paragraphs  2  and  3  of  tlje  demurrer  ques- 
tion the  sufficiency  of  the  complaint  because 
It  is  alleged  that  the  car  of  the  railway  com- 
pany was  run  at  a  dangerous  rate  of  speed 
and  negligently  managed  by  the  motorman. 
This  was  essential  in  an  action  against  two 
-defendants  in  which  it  was  alleged  that  the 
negligence  of  the  servants  of  these  parties 
Jointly  caused  the  plaintiff's  injuries. 

There  is  no  ground  for  the  claim  that 
there  is  no  allegation  in  the  complaint  show- 
ing that  the  servant  of  the  Smedley  Compa- 
ny was  not  in  the  exercise  of  ordinary  care. 

The  third  and  fourteenth  reasons  of  ap- 
peal were  not  pursued  in  the  defendant's 
brief,  and  involve  no  questions  which  call 
for  dlBCussion. 

There  is  no  error.    The  other  Judges  eon- 


m  Conn.  53Sr 
NEW  HAVEN  TRUST  CO.  v.  CAMP  et  al 

(Supreme  Court  of  Errors  of  Connecticut    Jan. 
22,  1909.) 

1.  Deeds  (|  47*)— Attestation— Sofpioibrct. 

A  deed,  executed  and  delivered  in  New 
Yoi^  In  1857,  was  insufficient  to  convey  any 
interest  in  land  in  Connecticat,  where  it  was  at- 
tested by  only  one  witness. 

[Eld.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  i  107;   Dec.  Dig.  |  47.*] 

2.  ACKKOWUIDOUEHT   (|   67*)— PI.ACE   OF   DB- 

UVKKT— Evidence. 

The  attestation  clause  to  a  deed,  acknowl- 
edged before  a  magistrate  in  New  York,  recit- 
ing that  the  deed  was  sealed  and  delivered  in  his 
presence,  was  prima  facie  evidence  that  the  deed 
was  delivered  in  New  Yoik. 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment, Cent.  Dig.  {  264 ;  Dec.  Dig.  (  57  ;•  EW- 
dence.  Cent  Dig.  |  1572.1 

3.  Deeds  (8  01*)  — Law  Govesninq  —  Pbx- 

bukftions. 

It  will  be  presumed  that  the  parties  to  a 
deed  to  land  in  Connecticut  had  m  mind  the 
law  of  New  York  as  that  which  would  govern, 
where  the^  resided  in  New  York,  and  the  deed 
was  sufficiently  attested  under  that  law  of  that 
state,  but  insufQdently  under  the  Connecticat 
law.  , 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  S  220;   Dec.  Dig.  |  91.*] 

4.  Deeds  (§  91*)— Laws  Govebninq. 

Where  a  deed  covering  Connecticut  land, 
executed  and  delivered  in  New  York  between 
parties  residing  there,  does  not  expressly  show 
what  should  be  the  governing  law,  it  must  be 
determined  under  the  established  principles  of 
private  international  law ;  the  question  prima 
facie  at  least  being,  not  what  the  parties  in  fact 
Intended,  but  what  would  necessarily  have  been 
tlie  intention  of  sensible  persons  in  their  posi- 
tion, if  their  attention  had  iieen  directed  to  con- 
tingencies, which  escaped  their  notice. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  i  229;  Dec.  Dig.  {  91.*] 

5.  CoNTBAors  (J  144*)- Laws  Govebnino. 

Under  the  established  principles  of  private 
international  law,  the  proper  law  of  contracts 
executed  in  one  state  between  parties  residing 
there,  respecting  subject-matter  in  another  state, 
so  far  as  the  contractual  obligations  of  the  par- 
ties to  which  are  concerned,  is  that  by  which 
they  may  justly  be  presumed  to  have  meant  to 
bind  themselves. 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Cent  Dig.  H  724-727;  Dec.  Dig..  {  144.»] 

6.  Deeds  (S  91*)— Laws  Govebnino. 

The  effect  of  the  choice  by  parties  to  B 
deed  of  land  In  Connecticut  to  execute  it  in  New 
York,  and  to  establish  their  domicile  there,  is  a 
matter  of  law ;  and,  though  it  cannot  make  the 
conveyance  pass  title  under  the  law  of  Con- 
necticut, it  could  make  It  establish  th^  relation 
between  the  parties  respecting  the  land,  out  of 
which,  through  subsequent  events,  Important 
rights  respecting  it  might  arise. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  J  229;    Dec  Dig.  |  91.*] 

7.  Deeds  (|  91*)— CoNSTBUcnoir  —  Pbkstjmp- 

TIONS. 

There  being  nothing  in  a  deed  to  Coiuiecti- 
cut  land,  executed  and  delivered  in  New  Yodt 
between  the  parties  residing  there,  to  rebut  the 
presumption  that  they  had  In  mind  the  law  of 
New  York  as  governing  the  deed,  and  the  laws 
being  such  that  the  grantee  would  take  an  ab- 
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solute  fee,  !t  win  be  pnanmed  that  the  parties 
intended  that  she  shoold  have  such  estate. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Oent. 
Dig.  I  229 ;    Dec.  Dig.  |  81.'] 

8.  Advkbsk  Posbissiom  (|  106*)  —  Trru  Ao- 

If  a  decedent  held  adverse  possession  of 
<and  for  00  yean  ander  a  deed,  she  acquired  ab- 
solute title  thereto,  which  passed  to  her  ezeca- 
tors  and  trustees  under  her  wili. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  U  604-023;  Dec.  Dig.  i 
10«.*] 

9.  Advkbsk  Pobsessior  (I  85*)— Bvidehob— 
Gifts. 

In  an  action  involving  the  proceeds  of  land 
bought  b7  decedent  for  his  daughter  as  a  gift 
to  her,  conveyed  to  her  under  a  defective  deed 
two  years  after  she  took  possession,  and  held  by 
her  adversely  for  60  years,  evidence  tending  to 
show  that  the  transaction  amounted  to  a  pres- 
ent and  executed  gift  was  material. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  IHg.  I  80.*] 

10.  Advebbx    PoBSKSSioir    (|    64*)  —  Pabol 

QltTS. 

Possession  of  land  under  a  parol  gift  is 
adverse  as  against  the  donor,  and  if  continued 
for  15  years,  establishes  a  title  as  against  him 
and  all  chiiming  under  him. 

TEid.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  358-364 ;  Dec.  Dig.  |  64.*] 

11.  Advbrsb   Pobsessior   (|  85*)— Bvidekob 
— ^Deeds. 

While  a  deed  to  grantor's  daughter  was 
void  tor  insufficient  attestation,  the  fact  that  it 
was  made  is  relevant,  in  an  action  involving 
the  proceeds  of  the  land,  to  show  that  the 
daughter  entered  under  a  claim  of  title  in  her- 
self, and  not  in  subordination  to  that  in  fact 
held  by  her  father ;  the  terms  of  the  deed  being 
important  as  showing  the  nature  of  the  posses- 
sion held  by  the  daughter  before  and  after  its 
date. 

[Eld.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  I  85.*] 

12.  Advkbsb  Posskssion  (S  85*)— Btidencb. 

In  an  action  involving  the  proceeds  of  land 
convey(>d  by  decedent  to  his  daughter  under  a 
void  deed,  and  held'  adversely  by  her,  evidence 
that  she  never  saw  or  read  the  deed  or  knew  of 
its  terms,  that  decedent  did  not  claim  the  land, 
and  that  the  daughter  continued  to  occupy  it 
under  a  claim  of  right  as  owner,  was  admissible. 
[Bd.  Note.— For  other  cases,  see  Adverse  Pos- 
session, De^  Dig.  I  85.*] 

IS.  Deeds  (|  91*)— Gonsnoonon— Lav  Oov- 

KBNINO. 

The  effect  of  a  deed  mnst  be  determined  by 
the  law  of  the  state  or  country  where  the  land 
is  situated,  but  what  the  parties  at  the  time 
of  its  ezecntion  understood  to  be  its  effect  is  to 
be  determined  by  the  law  they  had  in  mind  as 
governing  its  construction  ana  operation. 

[EM.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  i  229;   Dee.  Dig.  |  9l!^ 

Appeal  from  Superior  Court,  New  Haven 
County;   Milton  A.  Shumway,  Judge. 

Action  of  Interpleader  by  the  New  Haven 
Trust  Company  against  Theodore  C.  Camp, 
executor,  and  others.  From  the  judgment, 
Caroline  W.  Baldwin's  executors  appeal. 
Reversed,  and  new  trial  granted. 

Henry  Stoddard  and  Geoixe  M.  Ounn,  for 
app^ant  Henry  C.  Wbite  and  Leonard 
M.  Daesett,  for  appellee. 


BALDWIN,  O.  3.  In  1855,  at  the  reqnest 
of  Caroline  W.  Soydam,  wife  of  Ferdinand 
Suydam  of  New  Tork,  and  one  of  several 
children  of  Stephen  Wbltney  of  New  Tork, 
her  father,  who  was  then  78  years  of  age, 
bought  a  country  place  named  "Ivy  Nook," 
situated  partly  in  Hamden  and  partly  in  New 
Haven,  Conn.,  for  and  as  a  present  or  gift 
to  her.  He  paid  $11,000  for  it,  and  had  the 
deed,  which  was  dated  May  19,  1855,  mads 
to  himself.  Her  husband  was  at  this  time 
Insolvent,  and,  to  secure  the  property  against 
him  and  his  creditors,  her  father  did  not 
convey  It  to  her  till  1867,  when  he  and  his 
wife,  described  as  parties  of  the  first  part, 
executed  a  conveyance  of  it,  In  which  Mrs. 
Suydam  was  described  as  the  party  of  the 
second  part  This  he  gave  to  her,  or  to  an 
agent,  who  received  It  in  her  behalf.  The 
deed  was  dated  August  4,  1867,  and  executed 
in  New  York.  The  consideration  stated  In 
it  was  "Natural  love  and  affection"  and  $1. 
The  operative  words  of  grant  were  "do 
grant,  bargain,  sell,  alien,  remise,  release^ 
convey  and  confirm,  unto  the  said '  party  of 
the  second  part,  to  her  sole  and  separate  use 
during  her  natural  life  and  free  and  clear 
from  the  debts  or  control  of  her  present  or 
any  future  husband,"  and  embraced  "all  the 
estate,  right,  title,  interest,  dower,  right  of 
dower,  property,  possession,  claim  and  de> 
mand  whatsoever,  as  well  In  law  as  In 
equity,  of  the  said  parties  of  the  first  part, 
of.  In,  or  to"  Ivy  Nook;  habendum  "unto 
the  said  party  of  the  second  part,  to  her 
sole  and  separate  use  during  her  natural  life 
and  free  and  clear  from  the  debts  or  control 
of  her  present  or  any  future  husband;  giv- 
ing and  granting  to  the  said  Caroline  full 
power  to  convey  or  dispose  of  the  said 
premises  In  fee  simple  by  deed,  will,  or* 
otherwise^"  This  conveyance  was  recorded 
in  the  Hamden  and  New  Haven  land  rec- 
ords In  May,  1860,  after  Mr.  Whitney's 
death,  which  occurred  in  the  preceding  Feb- 
ruary. Mr.  Suydam  applied  for  a  discharge 
in  insolvency  in  December,  1857,  bnt  did  not 
receive  It  until  after  Mr.  Whitney's  death. 

There  was  but  a  single  attesting  witness 
to  the  deed,  namely  the  magistratei,  before 
whom  it  was  acknowledged  in  New  Yoric 
city;  and  the  attestation  clause  stated  that 
it  was  sealed  and  delivered  In  his  presencSk 
There  were  two  certificates  of  acknowledg- 
ment, made  In  New  York  two  days  after 
the  date  of  the  deed.  One  followed  the  New 
York  form,  and  was  signed  by  him  as  a 
commissioner  of  deeds  of  New  York;  the 
other  followed  the  Connecticut  form,  and 
was  signed  by  htm  as  a  commissioner  to 
take  the  acknowledgment  of  deeds  appoint- 
ed by  this  state.  Having  but  a  single  wit- 
ness, the  deed  was,  at  the  date  of  its  de- 
livery, ineffective  to  convey  any  Interest  in 
land  In  Connecticnt  Comp.  St  1854,  tit  29, 
c.  1,  p.  631,  i  8.    Farrell  Foundry  v.  Dart; 
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26  CJonn.  3T6,  S81.  An  act  entlUed  "An  act 
to  confirm  certain  deeds"  took  effect  on  June 
16, 1868,  providing  that  all  deeds  of  Connect- 
icut real  estate,  wblch  bad  been  executed  in 
any  other  state  according  to  its  law,  with 
only  one  attesting  witness,  but  were  in  all 
other  respects  executed  according  to  our 
laws,  should  be  valid  as  against  the  grantor 
and  all  persons  subsequently  acquiring  an  in- 
terest under  him  with  notice.  Pub.  Acts 
1858^  p.  46,  c.  64.  A  later  statute,  passed  In 
1864,  made  all  deeds  of  Connecticut  lands 
which  bad  been,  or  should  be,  executed  and 
acknowledged  In  any  other  state,  in  conform- 
ity with  its  laws  relative  to  lands  therein 
situated,  "valid  to  all  intents  and  purposes," 
with  a  saving  in  favor  of  any  title  previously 
"acquired  in  good  faith  by  any  creditor  of  or 
purchaser  from  the  grantor  In  any  deed  or 
conveyance,  defectively  executed,  or  from 
his  heirs  or  devisees."  Pub.  Acts  1864,  p. 
19,  c.  4.  On  May  19,  1855,  Mr.  Whitney  gave 
Mrs.  Suydam,  and  she  took,  exclusive  pos- 
^ssion  and  occupation  of  Ivy  Nook  as  her 
own,  and  soon  afterwards,,  and  prior  to  Au- 
gust 4,  1857,  she  commenced  to  make  Im- 
provements and  changes  In  the  house  and 
grounds.  This  exclusive  possession  she  held 
till  her  death  in  November,  1905,  when  it 
passed  to  the  executors  and  trustees  under 
her  will.  They  sold  the  place  for  over  $50, 
000,  and  the  fund  was  deposited,  by  agree- 
ment of  all  parties  in  interest,  with  the  plain- 
tiff, to  be  disposed  of  as  a  proper  court  might 
^rder.  She  survived  Mr.  Suydam  for  many 
years,  and  at  her  death  was'  the  widow  of 
one  Nathan  A.  Baldwin. 

The  attestation  clause  was  prima  facie 
proof  that  the  deed  of  August  4,  1857,  was 
delivered  In  New  York,  and  there  was  no 
'evidence  to  the  contrary.  At  that  time  dower 
could  only  be  claimed  under  Connecticut  law 
in  lands  of  which  the'  husband  died  pos- 
sessed in  bis  own  right  In  view  of  the 
execution  and  delivery,  under  such  circum- 
stances, of  such  a  conveyance  in  the  state 
of  New  York,  where  a  deed  with  a  single 
witness  was  sofBcient  to  convey  lands  there- 
in situated,  a  presumption  arises  ut  res 
magis  valeat  quam  pereat;  that  the  parties, 
at  the  time,  bad  in  mind  the  law  of  New 
York  as  that  which  would  govern  llie  mean- 
ing and  effect  of  the  instrument  in  question. 
They  could  hardly  have  supposed  that  they 
were  executing  on  the  one  side,  and  accept- 
ing on  the  other,  a  conveyance  which  con- 
veyed nothing.  Pritchard  v.  Norton,  106  U- 
S.  124,  137,  1  Sup.  Ct  102,  27  U  Ed.  104. 

Nothing  is  expressly  stated  In  the  inetm- 
ment  itself  as  to  what  should  be  the  govern- 
ing law.  It  must  therefore  be  determined 
under  the  established  principles  of  private 
International  law.  By  these  the  proper  law 
of  every  contract  under  sudi  circumstances, 
so  far  as  the  contractual  oUigatlons  of  the 
parties  to  each  other  are  concerned,  is  that 
by  which  they  may  Justly  be  presumed  to 
bare  meant  to  bind  themselves.    The  ques- 


tion, prima  facie  at  least.  Is  not  what  th^ 
did  in  fact  intend,  but  what  would  naturally 
have  been  the  Intention  of  sensible  persons 
in  the  position  occupied  by  Mr.  and  Mrs. 
Whitney,  on  the  one  part,  and  Mrs.  Saydam, 
on  th«  other,  if  their  attention  bad  been  di- 
rected to  contingencies  which  escaped  their 
notice.  Dicey  on  the  Conflict  of  Laws, 
Moore's  Bd.  563-566.  Only  thus  can  uni- 
formily  and  certainty  of  construction  be  se- 
cured. The  parties  to  the  deed  now  In  ques- 
tion chose  to  execute  It  in  New  York.  They 
bad  also  chosen  to  establish  their  domicile 
there.  The  effect  of  these  choices  is  a  mat- 
ter of  law.  Minor  on  the  Conflict  of  Laws, 
p.  378,  note.  It  could  not  make  the  convey- 
ance avail  to  pass  title  under  the  law  of 
Connecticut  It  could  make  It  avail  to  estab- 
lish a  relation  between  the  parties  with  re- 
spect to  the  land,  out  of  which,  by  force  of 
subsequent  events,  important  rights  in  re- 
spect to  it  might  arise.  See  Dicey  on  the 
Conflict  of  Laws,  Moore's  EJd.  770:  Foeiix, 
Tralte  du  Droit  International  Privg,  1,  |  96. 
The  presumption  that  the  language  employed 
in  the  deed  to  Mrs.  Suydam  was  used  by  the 
parties  in  the  sense  attributed  to  it  alike  by 
the  common  lex  domicilii  and  the  lex  lod 
celebrationis  is  not  rebutted  by  auytliing  in 
the  record. 

By  the  laws  of  New  York,  as  they  existed 
in  August,  1857,  the  deed  to  Mrs.  Suydam. 
had  it  been  of  land  in  that  state,  would  haw 
given  her  an  absolute  fee.  There  was  there- 
fore a  presumption,  under  the  rules  of  pri- 
vate International  law,  that,  at  the  date  of 
the  conveyance,  Mr.  Whitney  and  Mrs.  Suy- 
dam understood  its  terms  to  be  such  as  to 
Invest  her  with  an  absolute  estate  in  fee 
simple.  The  superior  court  apparently  did 
not  take  this  presumption  into  consideration. 
No  allusion  was  made  to  it  in  the  finding, 
or  to  the  absence  of  two  attesting  witnesses 
to  the  deed.  The  record,  however,  states 
that  upon  the  trial  the  executors  of  Mrs. 
Baldwin's  will  offered  evidence  tending  to 
prove  that  her  father,  in  making  the  pur- 
chase of  Ivy  Nook,  intended  to  make  a  gift 
of  it  to  her,  and  that  she  in  entering  into 
possession  intended  to  take  it  as  a  gift;  bat 
the  court  ruled  that  evidence  of  these  facts 
was  not  admissible  to  vary  the  legal  effect 
of  the  deed  of  August  4,  1857.  It  was  one  of 
the  claims  of  the  executors,  who  were  trus- 
tees of  her  residuary  estate,  that  she  took  ad- 
verse possession  of  the  property  on  May  19, 
1855,  and  maintained  it  tUl  her  death.  If 
she  did,  she  acquired  an  absolute  title,  which 
passed  to  them.  Whether  she  did  was  there- 
fore an  Important  question  in  the  cause. 

In  the  judgment  file  It  is  stated  tliat  the 
court  held  that  (1)  the  deed  of  1857  conveyed 
a  life  estate  only,  with  a  power  of  disposi- 
tion annexed ;  (2)  this  power  was  never  ex- 
ercised; (3)  upon  the  death  of  the  life  tenant 
the  executor  and  trustee  of  the  reeldnary 
estate  under  her  father's  will  became  the  ab- 
solute owner  of  Ivy  Nook ;   and  (4)  "the  oth- 
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er  facts  and  circumstances  In  evidence,  con- 
cerning which  there  was  little  or  no  contro- 
versy, do  not  and  should  not  affect  the  gen- 
eral conclusion."  Among  the  "facts  and  cir- 
cumstances," of  which  there  was  some  evi- 
dence, and  to  which  this  reference  was  made 
in  the  Judgment  file,  are  these:  That  she 
held  possession  under  a  claim  of  right,  as 
owner;  that  her  father,  who  was  worth  at 
the  time  of  his  death  about  $4,000,000,  and 
had  long  owned  large  landed  properties,  kept 
an  account  of  the  separate  items  of  his  real 
estate  upon  his  books,  hot  did  not  enter  Ivy 
Nook  as  one  of  them;  that  she  probably 
nerer  personally  had  or  saw  the  deed  of  1857; 
that  it  did  not  appear  that  she  ever  knew 
of  the  particular  terms  in  whidi  It  was  ex- 
pressed; and  that  after  the  death  of  her 
father  and  of  Mr.  Suydam  It  was  found  in 
the  office  of  .the  estate  of  Mr.  Whitney,  where 
both  bis  papers  and  those  of  Mr.  Suydam 
were  kept.  It  Is  evident  from  the  interlocu- 
tory ruling  above  mentioned,  and  the  terms 
of  the  judgment  file,  that  the  superior  court 
regarded  evidence  of  such  a  nature  as  imma- 
terial, because,  in  its  opinion,  the  case  must 
turn  on  the  proper  construction  of  the  deed 
of  1857,  and  the  effect  of  that  could  not  be 
varied  by  parol.  It  was  made,  however,  to 
one  who  had  already  been  in  the  actnal  and 
exclusive  possession  of  the  granted  premises 
for  more  than  two  years,  and  whose  repre- 
sentatives claimed  that  this  possession  was 
adverse  in  its  character.  The  finding  and 
the  paragraphs  marked  "proven"  in  the  draft 
finding  filed  by  the  appellants  show,  as  above 
stated,  that  Ivy  Nook  was  bought  for  and  as 
a  gift  to  Mrs.  Suydam,  and  that  she  was 
put  by  her  father  in  immediate  and  exclusive 
possession  of  it  as  her  own.  Any  evidence 
tending  to  prove  that  the  transaction  amount- 
ed to  a  present  and  executed  gift  was  there- 
fore material  to  the  issues  on  trial. 

Possession  of  land  taken  under  a  parol 
gift  is  adverse  as  against  the  donor,  and  If 
continued  for  16  years  establishes  a  title  as 
against  him,  and  all  claiming  under  him. 
Clark  V.  Gilbert,  39  Conn.  94,  97.  While  the 
gift,  regarded  as  a  conveyance  of  title,  was 
void,  that  it  was  made  is  relevant  to  show 
that  the  donee  entered  under  a  claim  at  title 
In  herself,  and  not  in  subordination  to  that 
In  fact  held  by  the  donor.  Oomlns  ▼.  Comlns, 
21  Conn.  413,  417.  The  executor  and  trustee 
onder  the  will  of  Stephen  Whitney  was  right 
in  claiming  that  the  terms  of  the  deed  of 
1857  were  of  Importance  as  ascertaining  the 
nature  of  the  possession  held  by  the  grantee, 
both  before  and  after  its  date.  But  it  was 
not  necessarily  conclusive.  Searlee  v.  Pe  Lad- 
son,  81  Conn.  133,  136,  70  AU.  589.  If  her 
pcBsesslon  was  taken  originally  under  an  ab- 
solute gift,  and  under  a  claim  (however  on- 
fonnded)  of  absolute  ownership  in  herself,  it 
was  certainly  not  impossible  that  b&e  con- 


tinuing in  possession  after  the  delivery  of 
the  deed  of  1857,  which  as  a  conveyance  of 
the  legal  title  was  absolutely  void,  was  un- 
derstood by  her  to  be  equally  adverse  in 
character.  To  show  such  an  understanding 
on  her  part  evidence  that  she  never  saw  or 
read  that  deed,  or  knew  of  its  terms,  that 
her  father  never  included  Ivy  Nook  in  the 
number  of  his  possessions,  and  that  she  con- 
tinued to  occupy  it  under  a  claim  of  right, 
as  owner  was  relevant  and  material.  Turner 
V.  Baldwin,  44  Conn.  121. 

The  effect  of  an  instrument  purporting  to 
pass  title  to  real  estate  must  be  determined 
by  the  l^w  of  the  state  or  country  In  which 
tills  real  estate  is  situated.  But  what  the 
parties  to  the  instrument,  at  the  time  of  its 
execution  understood  to  be  its  effect  (when- 
ever that  may  become  Important)  is  to  be  de- 
termined by  the  law,  whatever  it  was,  which 
they  then  had  in  mind  as  governing  its  con- 
struction and  operation.  See  Clarke's  Ap- 
peal, 70  Conn.  195,  218,  39  AU.  155. 

As  already  stated,  the  superior  court  over* 
looked  one  Important  means  of  ascertaining 
from  the  proofs  before  it  the  understanding 
of  the  parties  to  the  deed  of  1857,  and  there 
must  therefore  be  a  new  trial. 

The  appellants  have  pursued  the  remedy 
given  by  Gen.  St.  1902,  {  797,  for  a  correction 
of  the  finding,  and  ask  that  it  may  be  cor- 
rected by  adding  certain  paragraphs  from 
their  draft  finding.  We  do  not  pass  upon 
this  request,  since  the  record,  as  it  stands,  Is 
sufiQcient  to  sustain  the  appeal,  and  a  new 
trial  must  be  ordered,  upon  whlcb  parol  evi- 
dence of  the  conduct  of  the  parties  to  the 
deed  of  1857,  whether  before  or  after  its  de- 
livery, shall  not  be  regarded  as  necessarily 
explained  and  controlled  by  what  may  be  the 
legal  effect  of  that  conveyance  under  the  laws 
of  Connecticut 

There  is  error,  and  a  new  trial  is  ordered. 
The  other  Judges  concurred. 

(81  Conn.  662) 

ENSWORTH  et  al.  t.  NATIONAL  LIFE 

ASS'N. 

(Supreme  Court  of  Errors  of  Connectlcat.    Jan. 
27,  1909.) 

1.  CouBTS  (I  99*)  —  Pbevious  Decision  xs 
Saub  Case— Law  of  Case. 

Where,  in  stockholders'  proceedings  to  dis- 
solve a  stock  insurance  corporation,  the  court 
gave  notice  of  hearing  to  creditors,  policy  hold- 
ers, and  death  claimants,  who  had  an  oppoi^ 
tunity  to  intervene  and  object  to  dissolution,  bat 
failed  to  do  so,  a  judp;ment  of  dissolution  was 
final  after  the  expiratioiD  of  the  time  to  appeal 
against  all  parties  as  to  that  question,  and  can- 
not be  objected  to  on  appeal  from  an  order  dis- 
charging the  receiver. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  {  340;    Dec  Dig.  §  99.*] 

2.  INSUBANCE  (S  43*)— Stock  CoKPAmis— la- 
SOI.VBN0T— Assessments. 

Where  the  only  purpose  of  paying  assess- 
ments on  policies  in  a  stock  insurance  company 
would  have  been   to   continue   the   policies   in 
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force,  the  leceiTer  of  the  corporation,  after  its 
dissolation,  was  not  bound  to  levy  assessments 
to  cover  a  jteriod  subsequent  to  dissolution  which 
'  terminatecT  the  company's  ability  to  insure. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Die  t  43.*] 

3.  IRSVBANOB  (S  48*)  — Stock  Coufasiks  — 
Dissolution— AsBESBVZNTs. 

Premiums  and  assessments  sent  to  a  stock 
insurance  company,  after  its  dissolution,  by 
stocicholders  ignorant  of  the  fact  that  it  had 
been  dissolved,  were  properly  ordered  returned, 
as  having  been  p«ud  by  mistalce  and  without 
cMisideration. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  51-53;    Dec.  Dig.  |  43.*] 

4.  INSUBANCB  (I  43*)  —  Stock  Companms  — 
Dissolution— Unearned  Pbkuiuub. 

Where,  by  dissolution  of  a  stocli  insurance 
cfuupany,  it  became  unable  to  earn  full  pre- 
miums, which  it  would  have  received,  and  there- 
by, forfeited  its  policies,  policy  holders  were  en- 
titled to  the  allowance  of  claims,  for  the  pre- 
miums unearned,  in  the  dissolution  proceedings. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  {  43.»] 

5.  iNsuRANcr  (I  51«)  —  Stock  Insubancs 
Companies  —  DissoLirnon— Olaius— Fbes- 
entation— Time. 

Since  the  court  could  extend  the  time  for 
presentation  of  claims  against  a  stock;  insurance 
company  in  dissolution  proceedings,  an  allow- 
ance of  claims  will  be  presumed,  in  the  absence 
of  a  finding  to  the  contrary,  to  constitnte  an 
adjudication  that  they  were  seasonably  pre- 
sented. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  I  51.  •] 

6.  Insubance  (S  48*)— Stock  Insubancb  Oom- 
pan  1  Es— Dissolution— Unearned  Premiums 
—Return. 

In  the  absence  of  a  finding  as  to  the  cost 
of  ascertaining  and  paying  policy  holders'  claims 
for  unearned  premiums  on  the  dissolution  of  the 
insurance  company,  or  that  such  coat  would  ex- 
ceed the  amount  ot  the  premiums,  it  was  no  ob- 
jection to  an  order  directing  return  of  such  nn- 
eanied  premiums  that  the  cost  would  exceed 
the  amount  thereof. 

■  [Ed.    Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  {  43.*] 

Appeal  from  Superior  Court,  Hartford 
County;  Howard  J.  Curtis,  Judge. 

Action  by  Lester  K  Enswortli  and  others 
for  a  Judicial  dissolution  of  the  National 
Life  Association,  a  corporation.  Orders  were 
passed  dissolving  the  corporation  and  ap- 
pointing a  receiver  to  wind  up  Its  affairs, 
after  which  claims  were  allowed,  and  a  final 
order  for  a  division  of  assets  and  discharge 
of  the  receiver  was  entered,  from  which  cer- 
tain creditors  appeal.    Affirmed. 

Henry  O.  Newton,  for  appellants.  Charles 
E.  Gross,  for  appellee. 

THAYER,  J.  Upon  the  cranplalnt  dated 
June  30,  1S99,  of  Lester  L.  Ensworth  and 
others  representing  themselves  to  be  stock- 
holders of  the  National  Life  Association,  a 
corporation  chartered  by  the  General  Assem- 
bly of  the  state  as  an  insurance  assodatlon, 
and  located  in  Hartford,  the  superior  court 
on  July  7,  1890,  after  due  notice  of  the  time 
of  hearing  the  complaint,  and  after  a  hearing 


had  upon  it,  passed  an  order  dissolving  the 
corporatkm,  and  upon  the  same  day  passed 
an  order  appointing  Frederick  A  Betts  re- 
ceiver of  tlie  funds,  estate,  and  assets  of  the 
corporation,  with  power  to  demand,  receive, 
sue  for,  and  recover  the  same,  wherever 
foimd,  in  his  own  name  as  reoeiver.  Since 
that  date  the  court,  through  its  receiver,  luis 
been  winding  up  the  affairs  of  the  corpora- 
tion as  provided  by  statute  until  August  24. 
1908,  when  a  final  order  was  passed  that, 
upon  the  payment  of  certain  expenses  of  the 
receivership  and  a  dividend  of  between  7  and 
8  per  cent  to  all  creditors  who  bad  proved 
their  claims,  the  receiver  should  be  discharg- 
ed from  all  further  liability  on  account  of 
the  receivership.  The  complaint  upon  which 
the  superior  court  acted  alleged  that  the  cor- 
poration was  solvent  and  had  sufficient  as- 
sets to  pay  all  of  its  liabilities,  and  that  it 
was  for  the  interest  of  all  the  stockholders 
that  It  should  wind  up  its  affairs.  The 
court.  In  its  ladgment  dissolving  the  corpora- 
tion and  appointing  the  receiver,  found  these 
allegations  to  be  true.  The  assets  upon  wind- 
ing up  its  affairs  proved  Insufficient  to  pay 
the  UablllUes  in  full. 

It  appears  from  an  application  for  instruc- 
tions made  to  the  court  by  the  receiver,  but 
does  not  otherwise  appear  in  the  record,  that 
the  corporation  In  Its  life  Insurance  business 
issued  life  Insurance  policies  upon  what  Is 
known  as  the  "assessment  plan."  Some  poli- 
cies were  issued  upon  the  single  premium 
plan,  and  others  upon  a  plan  called  the  "nat- 
ural premium  plan,"  requiring  quarterly, 
monthly,  or  bimonthly  payments.  In  the 
case  of  all  the  policies  a  portion  of  the  pre- 
mium was  a  fixed  sum,  and  the  other  por- 
tion, oftentimes  the  greater  portion,  was  fix- 
ed and  determined  from  time  to  time  by  the 
corporation  according  to  the  amoimt  of  the 
death  losses  under  the  provisions  of  the  poli- 
cy, and  the  payment  thereof  became  due  up- 
on and  In  accordance  with  the  provisions  of 
the  assessments  so  made  at  fixed  periods, 
and  notices  of  which  were  sent  out  to  the 
policy  holders  by  mall.  All  of  tbe  policies 
provided  for  their  continuation  only  in  case 
that  the  premiums  or  assessments  so  made 
by  the  corporation  should  be  paid  on  or  be- 
fore the  date  specified  in  such  notices.  Cer- 
tain of  tbe  policies  provided  that.  In  case  the 
mortuary  fund  in  any  class  at  any  time 
should  not  be  sufficient  to  meet  the  death 
losses  which  should  occur  in  that  class  of 
policy,  assessments  to  meet  such  losses  should 
be  made  upon  the  holders  of  policies  of  that 
class.  Tbe  corporation  maintained  no  re- 
serve fund,  and  no  mortuary  f&nd  set  apart 
for  the  payment  of  these  claims. 

On  the  30th  day  of  June,  1899,  and  Just 
previous  to  the  filing  of  the  complaint  in.  the 
superior  court,  some  one  ct  tiie  officials  of 
tbe  corporation  sent  out  a  large  numbo'  of 
assessments  to  its  policy  holders.    After  liis 
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appointment  and  qnaliflcatloDB,  said  receiver, 
through  remittances  sent  to  the  corporation 
In  response  to  the  notices,  received  premi- 
ums and  assessments  amounting  In  the  whole 
to  several  thousand  dollara  Said  premiums 
and  assessments  were  paid  by  the  policy 
holders  In  Ignorance  that  a  receiver  had  beeil 
appointed  and  that  the  corporation  had  been 
dissolved,  and  were  made  for  the  purpose  of 
continuing  said  policies.  There  existed  valid 
death  claims  against  the  corporation  at  the 
time  of  Its  dissolution. 

The  court  did  not  order,  and,  so  far  as 
apx)ear8,  was  not  reqnested  to  order,  the  re- 
ceiver to  make  any  assessment  for  death 
claims,  and  he  made  none.  The  court  allow- 
ed to  living  policy  holders  dividends  upon 
claims  for  unearned  premliuns  from  the  date 
of  the  order  of  dissolution. 

The  appellants,  who  are  death  claimants, 
assign  error  on  the  part  of  the  conrt  (1)  in 
dissolving  the  corporation,  (2)  in  not  order- 
ing the  receiver  to  make  an  assessment  foe. 
death  claims  and  send  out  notices  of  such 
assessment,  (3)  In  ordering  the  return  of  the 
premiums  and  assessments  received  after  the 
company  had  been  dissolved,  (4)  In  ordering 
a  dividend  to  be  paid  on  claims  for  unearned 
premiums  to  living  policy  holders  who  at  the 
time  of  the  commencement  of  the  action 
were  liable  to  assessments  for  death  claims 
to  a  larger  amount  than  the  unearned  premi- 
um and  assessment,  (5)  In  ordering  a  divi- 
dend to  be  paid  on  claims  for  unearned  pre- 
miums to  living  policy  holders  when  such 
claims  were  not  presented  by  the  policy  hold- 
ers In  accordance  with  the  order  of  the  court, 
(6)  in  ordering  dividends  to  be  paid  on  claims 
for  unearned  premiums  when  the  amount  of 
dividend  would  be  less  than  the  cost  of  as- 
certaining and  paying  it,  and  (7)  in  ordering 
a  dividend  to  be  paid  on  unearned  premiums 
when  the  unpaid  assessments  laid  prior  to 
the  dissolution  of  the  corporation  exceeded 
such  unearned  premiums. 

The  proceeding  for  the  dissolution  of  the 
corporation  was  a  statutory  one  brought  by 
certain  of  its  stockholders  against  It,  asking 
that  it  be  dissolved  and  its  affairs  wound  up. 
The  court  gave  notice  of  the  proceeding  and 
of  the  time  of  hearing  to  Its  creditors  and 
policy  holders  before  proceeding  to  act  upon 
the. complaint  The  present  death  claimants 
then  had  an  opportunity,  had  they  seen  fit, 
to  intervene  and  object  to  the  dissolution. 
They  failed  to  do  this,  and  the  court  proceed- 
«d  to  a  hearing  and  rendered  Its  Judgment 
Tbat  Judgment  was  final  between  the  parties, 
and  the  time  within  which  they  or  these 
creditors  could  take  an  appeal  from  that 
Judgment  has  long  since  expired.  The  claim- 
ants are  therefore  precluded  from  now  rais- 
ing the  question  attempted  to  be  raised  by 
the  first-mentioned  assignment. 

The  claimants  say  that  the  corporation 
sbonld  have  laid  and  collected  an  assessment 
for  all  death  dalms  before  a  receiver  was 
applied  for,  and  that,  had  this  been  done,  if 


the  assessments  had  been  paid  the  assets  of 
the  corporation  would  have  been  Increased 
to  the  extent  of  the  payments  made,  and  if 
the  assessments  had  not  been  paid  the  poli- 
cies would  have  been  forfeited  and  no  claim 
thereon  could  have  been  made  for  unearned 
premiums;  and  they  say  that,  the  corpora- 
tion having  failed  to  lay  the  assessments, 
the  court  should  have  ordered  the  receiver 
to  lay  them.  It  la  unnecessary  to  Inquire 
why  the  corporation  failed  to  do  this.  It 
may  be  tbat  Its  relations  to  the  Insurance  de- 
partment of  the  state  rendered  it  Impolitic. 
An  attempt  by  the  court  to  do  it  would  have 
been  futile.  The  policy  holders  were  under 
no  legal  obligation  to  pay  the  assessments 
on  their  policies  to  the  corporation  if  laid. 
They  were  not  situated  like  policy  holders 
in  mutual  companies,  who  are  legally  bound 
to  pay  death-claim  assessments.  Their  only 
purpose  in  paying  assessments  on  policies  In . 
this  corporation  would  be  to  continue  their 
policies  In  force;  that  is,  to  continue  the 
company's  obligation  to  Insure  tbem.  When 
the  corporation  was  dissolved,  its  ability  to 
Insure  the  policy  holder  ceased.  The  receiver 
was  not  appointed  to  continue  its  business, 
but  to  receive  its  assets,  pay  Its  creditors,  and 
wind  up  its  affairs.  An  assessment  paid  to 
him,  therefore,  would  be  without  considera- 
tion, and  without  legal  obligation  on  the  part 
of  the  policy  bolder  to  pay  it  The  court, 
therefore,  could  not  properly  order  the  re- 
ceiver to  make  the  assessments,  and  the 
claimants  have  no  ground  for  complaint  ill 
its  failure  to  do  so. 

For  the  same  reason,  the  premiums  and  as- 
sessments which  were  sent  to  the  corporation 
after  its  dissolution  by  policy  holders  Igno- 
rant of  the  fact  that  It  bad  been  dissolved 
and  was  no  longer  able  to  Insure  them  were 
properly  ordered  to  be  returned  as  having 
been  paid  by  mistake  and  without  considera- 
tion. 

The  remaining  reasons  of  appeal  relate  to 
the  allowance  of  dividends  upon  claims  for 
unearned  premiums.  These  were  proper 
claims  against  the  corporation.  By  its  dis- 
solution it  became  unable  to  earn  the  full 
premium  which  It  had  received,  and  thereby 
forfeited  the  policy.  The  policy  holders  who 
bad  paid  the  premiums  were  therefore  enti- 
tled to  recover  the  amount  of  premium  un- 
earned by  the  corporation.  There  Is  nothing 
in  the  finding  showing  that  any  assessment 
against  any  of  these  policy  holders  had  been 
legally  laid  prior  to  its  dissolution.  It  ap- 
pears in  the  receiver's  application  for  in- 
structions already,  alluded  to  that  In  June 
prior  to  Its  dissolution  the  Insurance  depart- 
ment of  the  state  had  forbidden  the  corpora- 
tion from  sending  out  any  more  assessments. 
But,  as  already  stated,  if  there  had  been 
such  assessments,  the  policy  headers  were 
not  bound  to  pay  them.  And,  If  they  neglect- 
ed to  pay  them  because  the  corporation  was 
defunct  and  could  not  earn  them,  the  qnear 
tlon  would  be  whether  thejr  thereby  fox  felted 
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their  right  io  the  nneamed  premlam,  and  not 
the  one  whl<4i  Is  raised  by  the  fourth  and 
serenth  reasons  of  ai^eal,  which  aaaumes 
that  a  claim  for  the  assessment  could  be  set 
off  against  the  claim  for  the  unearned  premi- 
um. The  court  correctly. held  upon  the  facts 
that  there  was  no  liability  for  assessments 
which  prevented  the  allowance  in  full  of  the 
claims  for  unearned  premiums. 

The  fifth  reason  of  appeal  assumes  that 
some  of  the  claims  were  not  presented  in 
time.  There  is  nothing  In  the  finding  wlilch 
shows  that  these  claims  were  not  presented 
within  the  time  limited  by  the  court  for  the 
•  presentation  of  claims.  But  If  they  were  not 
presented  within  that  time,  the  court  had 
power  to  extend  th$  time  for  their  presenta- 
tion. As  It  has  allowed  the  claims,  it  will 
be  presumed,  In  the  absence  of  any  finding 
to  the  contrary,  that  the  claims  were  season- 
ably presented. 

The  sixth  reason,  without  any  finding  as 
to  the  cost  of  ascertaining  and  paying  the 
claims  for  unearned  premiums,  or  that  such 
cost  will  exceed  the  amount  of  the  premium, 
assumes  that  such  will  be  the  fact  No  ques- 
tion of  law  is  properly  presented  for  our  con- 
sideration by  this  reason  of  appeal. 

There  la  no  error.  The  other  Judges  con- 
curred. 


Cn  Conn.  6S4) 


Appeal  of  ALLYN. 


(Supreme  Conrt  of  Brrors  of  Connecticut.    Jan. 
22,  1909.) 

1.  intoxicatino  llquobs  (g  6*)— regui.ati0n 
—License  System— Legislative  Authority. 

The  preamble  of  the  Constitution,  reciting 
that  the  people  acknowledge  the  good  providence 
of  God  in  having  permitted  them  to  enjoy  a  free 
government,  does  not,  in  view  of  the  hiatorr  of 
the  legislation  on  the  subject,  deprive  the  Gen- 
eral Assembly  of  the  power  to  license  the  sale 
of  intoxicating  liquors,  even  on  the  theory  that 
God  is  recognized  by  the  Constitution  as  the 
author  of  the  government,  that  the  Bible  is 
the  Word  of  God,  and  prohibits  the  use  of  in- 
toxicants as  a  beverage,  wherefore  the  state  can- 
not permit  their  sale. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  {  6.*] 

2.  CONSTITDTIORAI.  LAW  (J  60*)— LEGISLATIVE 

Power. 

The  legislative  power  vested  in  the  General 
Assembly  by  Const,  art.  3,  i  1,  vesting  the  leg- 
islative power  of  the  state  in  the  General  As- 
sembly, covers  the  whole  field  of  legislation, 
except  as  limited  by  the  state  or  federal  Constl- 
tntions. 

[EM.  Note. — ^For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §{  48,  49 ;   Dec.  Dig.  |  50.»] 

8.  Corstitdtiokai,  Law  (I  60*)— Leqislativk 
Power 

Const.  IT.  S.  art.  4,  t  3,  providing  that  the 
United  States  shall  guaranty  to  every  state  in 
the  Union  a  republican  form  of  government,  im- 
pliedly binds  Connecticut  to  maintain  a  republi- 
can form  of  government,  and  the  legislative  pow- 
er of  the  General  Assembly  of  the  state  Is  such 
as  is  consistent  with  a  republican  form  of  gov- 
ernment, and,  while  there  a're  fundamental  print 
ciples  of  morality  and  justice  which  no  Legisla-> 


ture  is  at' liberty  to  disregard, 'the  coort  will  not 
impute  the  disregard  of  such  principles  except 
in  the  clearest  case. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  i  50.*] 

4.  Constitutiorai.  Law  (|  287*)— "Dot  Pbo- 
OEBS  of  Law." 

The  "due  process  of  law,"  in  the  fourteenth 
amendment  of  the  federal  Constitution,  refers  to 
that  law  of  the  land  in  each  state  which  de- 
rives its  authority  from  the  inherent  and  re- 
served powers  of  the  state,  exerted  within  the 
limits  of  those  fundamental  principles  of  liber- 
ty and  justice-  which  lie  at  the  base  of  all  civil 
and  political  institutions,  but  does  not  forbid 
the  enactment  by  the  General  Assembly  of  a 
general  liquor  license  law;  the  liquor  business 
being  a  snbject  of  prohibition  or  regulation. 

[Bd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  {  831 ;   Dee.  Dig.  S  287.* 

For  other  definitions,  gee  Words  and  Phrases, 
vol.  3,  pp.  2227-2236;    vol.  8,  p.  7644.] 

5.  Intoxicating  Liquobb  (J  1*)  —  Rkoijla- 
TIONB— Vauditt. 

At  common  law  the  liquor  business  was  a 
lawful  business  open  to  any  one,  and  the  stat- 
utes regulating  the  licensing  of  the  business 
merely  restrict  the  common-law  right. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Dec.  Dig.  1 1.*] 

6.  Constitutionai,  Law  (|  81*)  —  "Police 
Power." 

The  term  "police  power"  means  the  general 
power  of  governing  its  people  and  dominions  be- 
longing to  every  sovereignty. 

[EM.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  I  148;    Dec  Dig.  I  81.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  6424,  6438 ;  vol.  8,  p.  7756.] 

7.  INTOXIOATINO  LiQUOBS  (I    16*)  —  REGULA- 
TION OF  Traffic. 

Under  the  power  of  the  state  to  properly 
restrict  a  business  dangerous,  if  nnre|:tilated,  to 

finblic  morals  or  security,  by  the  requirement  of 
icense  fees,  a  state  statute  imposing  a  license 
fee  is  valid,  whether  the  fee  is  required  by  way 
of  regulation  or  for  purposes  of  revenue,  and 
hence  Gen.  St  1902,  cc  157,  158,  regulating 
and  licensing  the  sale  of  intoxicating  liquors, 
is  valid  whether  the  statute  is  a  revenue  meas- 
ure, or  whether  the  license  fee  is  required  by 
way  of  regulation  only. 

I'BH.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {f  17, 18;  Dee.  Dig.  |  15.*] 

Appeal  from  Superior  Court,  Fairfield 
County;   Silas  A.  Robinson,  Judge. 

Charles  B.  Allyn,  a  taxpayer,  appealed  to 
the  superior  court  of  Fairfield  county  from  a 
decision  of  the  county  commissioners  tbereof 
granting  a  license  to  an  Individual  for  the 
sale  of  intoxicating  liquors.  There  was  a 
Judgment  pro  forma  affirming  the  decision  of 
the  commissioners,  and  the  said  Allyn  ap- 
peals.   Affirmed. 

Thomas  C.  Coughlln  and  Frank  L.  Wilder, 
for  appellant  Homer  S.  Cununlngs,  for  ap- 
pellee. 

BALDWIN,  0.  3.  The  sole  ground  <^  the 
appeal  to  this  court  is  that  the  license  law 
(Gen.  St  1902,  ca  157,  168)  la  void.  The 
claim  is  that  the  sale  of  Intoxicating  llQnors 
to  be  drunk  as  a  beverage  at  the  place  of 
sale  Is  so  destructive  to  the  public  health 
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and  so  Inberently  Immoral  that  no  law  np- 
holdlng  It  can  be  valid  either  under  the  Con- 
stitution of  this  state  or  of  the  United  States, 
The  appellant  first  contends:  That,  as  the 
people  of  Connecticut,  In  the  preamble  of 
their  Constitution,  gratefully  acknowledge 
"the  good  providence  of  God,  In  having  per- 
mitted them  to  enjoy  a  free  government," 
this  Is  a  recognition  of  God  as  the  source  of 
that  government;  that  the  Bible  contains 
the  "Word  of  God;"  that  It  condemns  the 
use  and  sale  of  Intoxicating  liquors  as  a  bev- 
erage; and  therefore  that  the  state  cannot 
permit  It  on  any  terms. 

There  was  a  time  In  the  early  history  of 
this  commonwealth  when  the  Bible  was,  "in 
the  defect  of  a  law  In  any  particular  case," 
a  rule  of  political  government.  Col.  Rec.  of 
Conn.  I,  509.  But  even  then  It  was  never 
considered  to  contain  any  absolute  prohibi- 
tion of  such  a  business  as  that  for  which  the 
license  now  in  question  was  granted.  As  ear- 
ly as  1G43  It  was  provided  by  the  colonial 
laws  that  no  person  or  persons  should  sell 
wine  or  "strong  water  In  any  place  within 
these  Ubertyes,  without  license  from  the  par- 
tlcqlar  court  or  any  two  magistrates."  Col. 
Rea  of  Conn.  I,  100.  Cf.  Id.,  154.  Our  Code 
of  IGoO  (Col.  Rec.  I,  538),  under  the  title  of 
"Inkeepers,"  recited  that:  "Forasmuch  as 
there  Is  a  necessary  use  of  bowses  of  com- 
mon Intertainement  In  every  commonwealth, 
and  of  such  as  retalle  wine,  beare  and  vlctu- 
alls,  yet  because  there  are  so  many  abuses 
of  that  lawfull  Ubberty,  both  by  persons  in- 
tertelnlng  and  persons  Intertelned,  there  Is 
allso  need  of  strtct  lawes  and  rules  to  regu- 
late such  an  Imployment."  Legislation  of  a 
similar  character  appears  In  subsequent  revi- 
sions of  the  statutes,  down  to  the  date  of  the 
adoption  of  our  Constitution.  St  1715,  p.  123; 
Rev.  St.  1808,  p.  640,  tit  158,  c  1 ;  Sesa 
Laws  1810,  p.  33,  c.  7.  It  had  been  one  of 
the  permanent  features  of  that  free  govern- 
ment, for  the  enjoyment  of  which  the  people 
expressed  in  that  Instrument,  lu  the  language 
quoted,  their  gratitude  to  the  good  provi- 
dence of  God.  In  the  face  of  this  long  his- 
tory of  dealing  with  the  use  and  sale  of  in- 
toxicating liquors  as  a  beverage,  to  be  drunk 
at  the  place  where  they  are  purchased,  it  is 
Idle  to  claim  that  the  framers  of  the  Consti- 
tution understood  or  intended  that  anything 
contained  In  it  should  be  regarded  as  pro- 
tilbiting  altogether  the  licensing  of  such  a 
business.  Minor  v.  Happersett,  21  Wail.  162, 
175,  22  L.  Ed.  627.  Our  ConsUtutlon  (arOcle 
3,  S  1)  vests  "the  legislative  power  of  this 
state"  in  the  General  Assembly.  That  power 
covers  the  whole  field  of  legitimate  legislation, 
except  so  far  as  limitations  are  to  be  found 
in  other  provisions  of  this  Constitution  or  in 
that  of  the  United  States.  The  latter  pro- 
vides (article  4,  S  4)  that  the  "United  States 
atadi  guarantee  to  every  state  in  this  Union 
a  r^nbllcan  form  of  government."  Connecti- 
cut is  therefore  impliedly  bound  forever  to 
maintain  such  a  form  of  government     She 


put  her  legislative  power  in  the  hands  of  the 
General  Assembly.  She  put  only,  because 
she  could  put  only,  such  power  of  that  na- 
ture as  was  consistent  with  a  republican 
form  of  government  Fletcher  t.  Peck,  6 
Cranch,  87,  8  L.  Ed.  162;  Welch  v.  Wads- 
worth,  30  Conn.  149,  155,  79  Am.  Dec.  239. 
In  constitutional  republics,  as  was  observed 
by  Chief  Justice  Chase  In  a  case  where  ar- 
guments somewhat  resembling  those  now 
made  at  our  bar  were  advanced,  "there  are, 
undoubtedly,  fundamental  principles  of  mo- 
rality and  justice  which  no  Legislature  is  at 
liberty  to  disregard;  but  it  is  equally  un- 
doubted that  no  court  except  In  the  clear- 
est case,  can  properly  Impute  the  disregard 
of  those  principles  to  the  Legislature."  Li- 
cense Tax  Cases,  5  Wall.  462,  469,  18  L.  Ed. 
497;  Loan  Association  t.  Topeka,  20  WalL 
655,  22  L.  Ed.  455. 

The  General  Assembly  of  Connecticut,  un- 
der the  fourteenth  amendment  to  the  Consti- 
tution of  the  United  States,  can  deprive  no 
one  of  life,  liberty,  or  property  without  due 
process  of  law.  Any  precise  and  exhaustive 
definition  of  the  phrase  "due  process  of  law" 
has  been  sedulously  avoided  by  the  Supreme 
Court  of  the  United  States.  Davidson  v. 
New  Orleans,  96  U.  S.  97,  104,  24  L.  Ed.  616. 
It  has,  however,  been  repeatedly  declared  to 
refer  not  merely  to  forms  of  legal  proceed- 
ings, but  to  "that  law  of  the  land  in  each 
state,  which  derives  its  authority  from  the 
Inherent  and  reserved  powers  of  the  state, 
exerted  within  the  limits  of  those  funda- 
mental principles  of  liberty  and  justice  which 
lie  at  the  base  of  all  our  civil  and  political 
Institutions,  and  the  greatest  security  for 
which  resides  in  the  right  of  the  people  to 
make  their  own  laws,  and  alter  them  at  their 
pleasure."  Hurtado  v.  California,  110  U.  S. 
516,  527,  535,  4  Sup.  Ct.  Ill,  120,  28  L.  Ed. 
232.  It  therefore  embraces  such  a  matter  as 
taxation  by  a  state  of  iiersonal  property  hav- 
ing a  situs  in  territory  beyond  its  borders. 
Union  Transit  Co.  y.  Kentucky,  199  U.  Si^ 
194,  202,  211,  26  Sup.  Ct  36,  50  L.  Ed.  150. 
It  forbids  arbitrary  interference  with  any 
man's  liberty  of  contract.  Adair  v.  United 
States,  208  U.  S.  161,  174,  175,  28  Sup.  Ct 
277,  52  L.  Ed.  436.  But  however  broad  the 
scope  that  has  been  given  to  the  guaranty  of 
due  process  of  law  by  such  decisions  as  those 
to  which  reference  has  been  made,  that  there 
Is  nothing  unrepubllcan,  nor  beyond  the  le- 
gitimate sphere  of  legislative  power,  in  the 
maintenance  of  such  a  system  as  that  long 
established  here  for  governmental  licenses 
to  sell  intoxicating  liquors,  is  plain  from  the 
fact  of  which  judicial  notice  must  be  taken, 
that  most  free  governments  have,  at  all  pe- 
riods of  time,  made  that  business  a  subject, 
not  of  prohibition,  but  of  regulation.  Either 
mode  of  treatment  Is  equally  legitimate. 
State  ▼.  Brennan's  Liquors,  25  Conn.  278, 
288;  Crowley  v.  Christensen,  137  U.  8.  86, 
91,  11  Sup.  Ct.  13,  34  L.  Ed.  620.  At  com- 
mon law  it  was  a  business  lawful  and  open 
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to  any  man.  Oar  statntes  do  not  enlarge,  but 
restrict,  this  right  Sopber  t.  State,  169 
Ind.  177,  81  N.  B.  912,  14  L.  R.  A.  (N.  8.)  172. 

Finally,  it  ia  argned  that  the  statute  Is  es- 
sentially a  revenue  measure,  though  osten- 
sibly In  the  Interest  of  public  policy.  The 
term  "police  power"  has,  at  bottom,  no  other 
meaning  than  the  general  power  of  goveming 
Its  people  and  dominions  belonging  to  every 
sovereignty.  McKeon  v.  New  Tork,  New 
Haven  &  Hartford  B.  R.  Co.,  7B  Conn.  343, 
347,  68  Aa  658,  61  li.  R.  A.  73a  The  state 
may  properly  restrict  a  business  dangerous. 
If  unregulated,  to  public  morals  or  security, 
by  the'  requirement  of.  large  license  fees. 
State  v.  Conlon,  66  Conn.  478,  484,  33  AO. 
519,  31  Ij.  R.  A.  66,  48  Am.  St  Rep.  227.  It 
Is  only  Important  to  distinguish  between  li- 
censes issued  by  way  of  regulation  and  li- 
censes issued  for  purposes  of  revenue  in  the 
case  of  municipal  corporations,  acting  under 
legislative  authority.  The  question  then  is: 
For  what  object  was  the  authority  given  by 
the  Legislature?  Such  an  Inquiry  Is  irrele- 
vant in  testing  the  validity  of  a  statute  of 
the  state. 

There  is  no  error.  The  other  Judges  con- 
curred. 

(»  R.  I.  396) 

PERRIER  V.  DUNN  WORSTED  MII/LS. 
(Supreme  Court  of  Rhode  Island.    Feb.  1, 1009.) 

1.  Master  and  Sebvant  (S  288*)— Injtjbt  to 
Sebvant—EJmeboknct— Negligence. 

Wliere  by  reason  of  a  breakdown  In  a 
worsted  mill  there  was  an  accumulation  of  rolls 
of  cloth  on  the  floor  in  a  space  uaaally  free  for 
passage  to  and  from  a  mactiine,  and  plaintiff, 
being  directed  by  his  overseer  to  malce  baste, 
wiiile  walking  along  the  passage  in  some  man- 
ner caught  his  foot  in  a  leader,  causing  an  in- 
Jniy,  the  master  was  not  free  from  negligence 
as  a  matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1010;  Dec.  Dig.  |  286.»] 

2.  Master  and  Servant  (g  288*)— Injttbies 
TO  Servant— AssuHED  Risk. 

Where  plaintiff,  a  pressing  machine  tender 
In  a  worsted  mill,  was  ordered  to  make  baste 
with  the  work  on  a  machine,  and  wtiile  carrying 
a  roll  of  cloth  through  a  passageway,  which  liaa 
t>een  obstructed  by  other  cloth  because  of  a 
breakdown  of  one  of  the  machines,  his  foot  be- 
came entangled  in  a  leader  and  was  injured, 
f)laintiff  did  not  assume  the  risk  as  a  matter  of 
aw, 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1069;  Dec.  Dig.  S  288.*] 

8.  Master  and  Servant  (S  289*)— Injuries 
TO  Servant— Contributory  Neoliqence. 
Where  plaintiff,  a  cloth  pressing  machine 
operator,  was  ordered  by  the  foreman  to  hurry 
the  work  on  the  machine,  and  in  endeavoring 
to  comply  his  foot  became  caught  in  a  clotfi 
leader  and  was  injured,  because  a  passageway 
between  the  machines  had  become  clogged  with 
rolls  of  clotb,  plaintiff  was  not  negligent  as  a 
matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1089;  Dec.  Dig.  {  289.*] 


Exceptions  from  Superior  Court,  Prort 
deuce  and  Bristol  Counties;  William  H. 
Sweetland,  Presiding  Justice. 

Action  by  Alphonse  Perrler  against  the 
Dunn  Worsted  Mills.  A  demurrer  to  plain- 
tiffs declaration  was  sustained,  aod  plain- 
tiflC  brings  exceptions.     Sustained. 

Plaintiff  was  employed  in  defendant's  mills 
as  a  pressing  machine  tender.  It  was  nec- 
essary to  pile  in  a  passageway  adjacent  to 
the  machine  a  larger  roll  or  rolls  of  clotb 
than  usual,  owing  to  one  of  the  machines 
being  out  of  order.  Plaintiff  was  injured 
by  bis  foot  catching  or  becoming  entangled 
In  a  "leader,"  so  called,  while  engaged  in 
carrying  a  roll  of  cloth  tiirough  the  pas- 
sageway in  the  performance  of  his  duty  as 
tender  In  obedience  to  an  order  to  hurry 
made  by  his  superior.  The  declaration  alli- 
ed that  plaintiff  and  bis  co-^nployte  were 
fully  absorbed  in  the  woifc,  and  in  conse- 
quence of  haste  had  to  sew  the  roll  which 
they  were  carrying  to  the  roll  which  already 
had  been  run  through  the  machine,  and  had 
barely  sufficient  time  In  which  to  do  the 
work;  that  before  they  could  sew  the  rolls 
together  they  had  to  hastily  carry  the  sec- 
ond roll  between  the  machine  and  a  pile  of 
rolls,  a  distance  of  about  eight  feet 

Thomas  P.  Corcoran  and  James  M.  OBI- 
raln,  for  plaintiff.  Gardner,  Pirce  &  Thorn- 
ley  and  Fred  A.  Otis  (William  W.  Moss, 
of  counsel),  for  defendant 

PARKHURST,  J.  This  case  is  before  this 
court  upon  exception  to  the  decision  of  the 
superior  court  sustaining  a  demurrer  to  the 
amended  declaration ;  the  said  decision  hold- 
ing in  sut>stance  that  the  plaintiff  knew  of 
the  condition  of  the  passageway  and  of  the 
loose  piece  of  doth  upon  the  floor,  and  must 
have  known  of  the  danger  Incident  to  this 
condition  of  the  passageway,  and  that  tlie 
averments  of  the  amended  declaration  do 
not  show  such  a  case  of  emergency  as  would 
excuse  f  orgetf ulness  on  the  part  of  the  plain- 
tiff or  the  neglect  of  due  care  for  his  own 
safety. 

We  are  of  the  opinion  tiiat  the  averments 
of  the  declaration,  if  sustained  by  adequate 
proof,  would  make  out  such  a  case  of  emer- 
gency as  would  entitle  the  plalntifl  to  go 
to  the  Jury  on  the  questions  of  assumed 
risk  and  contributory  negligence.  There  are 
averments  of  the  breaking  down  of  one  of 
two  pressing  madiines  and  of  the  consequent 
accumulation  of  an  unusual  number  of  rolls 
of  cloth  on  the  floor,  in  a  space  usually  free 
for  passage  to  and  from  the  machines;  of 
the  piling  of  these  rolls  of  cloth  In  this  space 
upon  a  loose  piece  of  doth,  called  a  "leader," 
by  the  plaintiff, and  another  employe  under 
the  express  orders  of  the  overseer,  so  that 
the  passage  between  the  pile  of  rolls  and  the 
dewing  machine  was  so  narrow  that  a  roll 
of  doth  carried  ttarongh  the  space  grazed 
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tbe  pOe  of  rolls  on  one  side  and  the  dewing 
machine  on  the  other ;  that  the  plaintiff  and 
hlB  assistant  were  expressly  ordered  by  the 
overseer  "to  hurry  along  the  work  on  said 
machine,  as  the  output  from  the  room  had 
fallen  behind  because  of  the  breaking  down 
of  one  of  the  pressing  machines ;"  and  such 
further  and  particular  allegations  as  to  show 
on  the  face  of  the  declaration  an  emergen- 
cy resulting  from  the  breaking  down  of  a  ma- 
chine, and  bringing  about  abnormal  condi- 
tions under  which  the  plaintiff  was  required 
to  work  hurriedly,  under  the  express  orders 
of  his  superior,  and  by  reason  of  which  hurry 
the  injuries  occurred.  In  view  of  all  the 
allegations  of  the  declaration,  we  cannot  de- 
termine as  a  matter  of  law  either  that  there 
was  no  negligence  on  the  part  of  the  defend- 
ant or  that  tbe  plaintiff  as  a  matter  of  law 
either  assumed  the  risk  or  was  guilty  of 
contributory  negligence.  We  are  not  satis- 
fied as  a  matter  of  law  that,  under  all  the 
circumstances  alleged,  it  was  obvious  to  the 
plaintiff  that  he  was  Incurring  any  danger 
to  himself  In  obeying  tbe  orders  given  him  to 
hurry  the  work  along  and  in  doing  as  he 
was  obliged  to  do  in  order  to  get  tbe  roll 
of  cloth  to  the  machine.  This  court  has  here- 
tofore recognized  as  compatible  with  the 
statement  of  an  emergency  averments  in  a 
declaration  showing  that  tbe  plaintiff  was 
obliged  to  do  certain  work  hurriedly  under 
tbe  orders  of  bis  foreman,  and  that  by  rea- 
son of  such  hurried  work  so  ordered  the 
plaintiff  was  Injured,  and  overruled  a  de- 
murrer to  the  declaration,  thereby  requiring 
the  case  to  be  submitted  to  a  jury  on  the 
facts.  See  Moyott  v.  Norcross  Bros.,  Dem. 
No.  427,  rescript  filed  May  11,  1901.  See,  al- 
so, Mayott  V.  Norcross  Bros.,  24  R.  I.  187, 
192,  193,  52  Atl.  894,  where  it  appears  that 
the  evidence  placed  before  the  Jury  was  held 
not  to  prove  any  emergency,  such  as  tbe 
declaration  set  forth. 

Tbe  questions  whether  an  employ^  has  as- 
sumed the  risk,  or  has  been  guilty  of  con- 
tributory negligence,  in  a  case  where  he  Is 
required  to  do  his  work  in  haste,  either  un- 
der orders  of  bis  superior  or  by  reason  of 
tbe  exigency  of  bis  position  or  l>ecause  of 
an  emergency,  and  where  his  whole  energy 
and  attention  are  absorbed  in  bis  work,  or 
whether  he  may  be  excused  from  tbe  degree 
of  care  ordinarily  required,  or  for- temporary 
forgetfulness  of  a  risk  previously  known  to 
bim,  or  of  a  risk  which  he  might  under  oth- 
er circumstances  have  remembered  or  ap- 
preciated, have  been  generally  held  to  be 
questions  for  the  Jury  upon  all  the  facts 
of  tbe  particular  case.  See  Kane  v.  Northern 
Central  B.  Co.,  128  U.  8.  91,  9  Sup.  Ct  16, 
82  L.  E^  S39 :  Stackman  y.  Chicago  &  N.  W. 
R.  Co.,  80  Wis.  428,  50  N.  W.  404 ;  St  Louis, 
etc.,  R.  Co.  V.  Hlgglns,  53  Arlc  458,  14  S.  W. 
653;  Lee  V.  Woolsey,  109  Pa.  124;  Pullman 
Co.  V.  Geller,  107  S.  W.  271,  32  Ky.  Law  Rep. 


884;  Magone  v.  Portland  Mfg.  Co.  (Or.)  08 
Pac.  450;  San  Antonio  &  A.  P.  Ry.  Co.  v. 
Stevens,  37  Tex.  Civ.  App.  80,  83  S.  W.  235; 
IlllnolB  Central  R  Co.  v.  Keebler  (Ky.)  84 
S.  W.  1167. 

The  plaintiff's  exception  to  tbe  decision  of 
the  superior  court  sustaining  the  defendant's 
demurrer  is  sustained,  and  the  case  is  re- 
mitted to  the  superior  court,  with  direction 
to  overrule  said  demurrer  and  for  further 
proceedings. 


ANDEBTONI    v.    BOARD   OF    ASSESSORS 

OF  TAXES  OF  CITY  OF  PAWTUCKBT. 
(Supreme  Court  of  Rhode  Island.    Feb.  S,  1909.) 

1.  Taxation  (§  469*)— Board  or  Assessors— 
Increase  in  Valuation. 

The  increase  in  valuation  of  farm  land  for 
taxation  by  the  board  of  asaesaors  is  not  ren- 
dered ille^l  by  the  fact  that  no  improvements 
were  made  on  the  land  and  that  its  condition 
was  unaltered. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Ceijt  Dig.  i  838 ;  Dec.  Dig.  f  469.*] 

2.  Taxation   (§■  469*)— Increase  in  Valua- 
tion— Statements— Notices— Validitt. 

An  increase  in  the  valuation  of  property 
for  taxation  is  not  rendered  illegal  by  the  fact 
that  a  notice  under  Gen.  Laws  1^6,  c.  46,  §  6,  to 
persona  to  bring  in  sworn  statements  of  their 
taxable  property,  made  the  time  for  bringini; 
in  statements  inclnde,  contrary  to  law,  days 
prior  to  the  asseesment,  where  the  objecting 
property  owner  made  no  statement  at  any  time 
and  was  not  prejudiced  by  the  notice. 

{Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  838;  Dec.  Dig.  t  469,*] 

Petition  by  Annie  Anderton  against  the 
Board  of  Assessors  of  Taxes  of  the  City  of 
Pawtucket  for  certiorari  to  review  a  tax 
assessment    Petition  denied  and  dismissed. 

Hugh  J.  Carroll,  for  petitioner.  Edward 
W.  Blodgett  for  respond«it 

PER  CURIAM.  The  eight  causes  of  er- 
ror assigned  by  ihe  petitioner  in  support  of 
her  petition  for  certiorari  are  without  foim- 
datlon. 

Tbe  first  and  second  causes  are  based  up- 
on the  erroneous  ideas  that  tbe  land  bad 
been  platted  into  bouse  lots  and  that  the  as- 
sessors regarded  said  land  for  taxation  pur- 
poses as  so  many  house  lots. 

The  third  cause  Is  based  upon  tbe  claim 
that  the  assessors  assumed  that  farm  land 
platted  on  paper  Is  more  valuable  than  If 
the  same  had  not  been  platted.  The  claim 
Is  not  supported  by  the  evidence. 

The  fourth  and  fifth  causes  set  out  that 
the  board  of  assessors  kept  no  records  of 
their  acts  and  proceedings  in  making  the  as- 
sessment of  taxes  in  tbe  city  of  Pawtucket 
for  tbe  year  1908.  The  evidence  discloses 
tbe  fact  that  some  records  were  kept 

The  sixth  assignment  of  error  Is  without 
merit  The  fact  that  the  petitioner  has  not 
improved  or ,  altered  tbe  condition   of  the 
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land  does  not  prove  that  It  la  Improperly 
taxed. 

The  seventh  statement  of  error,  that  the 
said  board  was  never  properly  organized,  is 
contrary  to  the  fact,  and  the  eighth  cause  of 
error  Is  without  merit  While  the  notice 
Is  not  to  be  commended,  for  the  reason  that 
It  makes  the  time  for  bringing  in  statements, 
under  Gen.  Laws  1896,  c.  46,  §  6,  Include 
days  prior  to  the  day  of  assessment,  a  provi- 
sion clearly  Illegal  and  void  (Matteson  y. 
Warwick  &  Coventry  Water  Co.,  28  R.  I. 
570,  68  Atl.  577),  as  well  as  days  after 
said  assessment,  as  required  by  law,  it  does 
not  appear  that  the  petitioner,  who  did  not 
bring  In  any  statement  at  any  time,  was  ei- 
ther misled  or  deceived  thereby. 

For  the  reasons  aforesaid,  the  petitioner  is 
without  remedy  In  this  proceeding. 

The  petition  Is  denied  and  dismissed. 

<29  R.  I.  6U) 

.     In  re  OPINION  OP  SDPRB5ME  COURT. 
(Supreme  Court  of  Rhode  Island.    Feb.  4,  1909.) 

1.  CONSTITUTIOWAI.  liAW   ({  7*)— PUBtlCATION 

AND  Submission  of  Amendments. 

The  General  Assembly  of  the  state  has  con- 
stitutional power  to  provide  that  an  approved 
proposition  of  the  preceding  General  Assembly 
containing  proposed  separate  amendments  con- 
cerning entirely  distinct  subjects  and  relating 
to  distinct  articles  be  published  and  submitted 
to  the  electors  as  separate  proposed  amendments 
to  the  Constitution. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  |  3 ;   Dec.  Dig.  I  7.*] 

2.  CONSTITDTlONAt  IiAW  (§  7*)— PoBUOATION 

AND  Submission  or  Amendments. 

Const,  art.  13,  after  providing  how  the 
General  Assembly  may  propose  constitutional 
amendments,  and  for  the  printing  and  publica- 
tion of  such  propositions,  declares  that  "the  same 
shall  be  published  and  submitted  to  the  elect- 
ors in  the  mode  provided  in  the  act  of  ap- 
proval." Held,  that  the  General  Assembly 
which  approves  amendments,  and  not  the  one 
proposing  them,  has  the  sole  right  to  determine 
whether  such  amendments  shall  be  published 
and  submitted  to  the  electors  singly  or  together. 

[ESd.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  S3;   Dec.  Dig.  }  7.*] 

8.  Constitutional  Law  (5  7*)— Publication 
AND  Submission  of  Amendments. 

When  separate  constitutional  amendments 
are  proposed  in  a  single  resolution,  the  succeed- 
ing General  Assembly,  which  has  power  to  di- 
vide them  in  its  publication  and  submission  to 
the  electors,  must  state  them  separately  in  the 
same  form  in  the  act  of  approval  as  they  were 
as  constituent  parts  of  the  resolution  proposing 
them  together. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  {  8;    Dea  Dig.  §  7.*] 

4.  Constitutional  Law  (§  7*)— Publication 
AND  Submission  of  Amendments. 

If  proposed  constitutional  amendments  are 
submitted  to  the  electors  as  a  whole,  without 
separation  by  an  act  of  approval,  a  concluding 
section,  intended  to  indicate  their  effect,  but  not 
clearly  doing  so,  should  be  redrafted  for  that 
purpose. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  8  3 ;   Dec.  Dig.  g  7.*] 


5.  Constitutional  Law  (J  7*)— Publicatioii 
AND  Submission  of  Amendments. 

The  concluding  section  of  a  resolution  ot 
the  General  Assembly  proposing  constitutional 
amendments  provided  that  the  amendment 
should  take  the  place  of  certain  sections  of  cei^ 
tain  articles  of  the  Constitution,  which  sections 
and  other  constitutional  provisions-  inconsistent 
therewith  were  thereby  annulled,  but  it  did  not 
clearly  indicate  the  effect  of  the  previous  sec- 
tions. Held,  that  this  did  not  prevent  the  ap- 
proval or  publication  and  submission  to  the  elect- 
ors separately  of  the  several  amendments  con- 
tained therein,  because  such  section  was  not  in 
itself  an  integral  and  necessary  part  of  either 
of  the  preceding  sections,  whicn  would  be  just 
as  effective  if  the  annulment  clause  only  ap- 
peared in  the  concluding  section. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  (  3}  Dec.  Dig.  S  7.*] 

6.  CoNSTiTunoNAi  Law  (§  7*)— Resolutiok 
Pbofosino  Amendments— Concluding  Sec- 
tion—Opebation  AND  Effect. 

Such  concluding  section  must  be  held  to  be 
intended  to  indicate  the  effect  of  the  proposed 
amendments  annulling  certain  portions  of  the 
Constitution,  and,  though  it  may  not  do  so 
clearly  and  satisfactorily,  does  not  vitiate  the 
preceding  sections. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §  8 ;  Dec.  Dig.  |  7.*] 

7.  CONSTITUTIONAI,  LAW   (§  7*)- PUBUCATIOll 

AND  Submission  of  Amendments. 

Provisions  of  such  concluding  section  should 
be  separated  and  form  a  part,  respectively,  as 
they  may  apply,  of  the  separate  acts  providing 
for  the  publication  and  suomission  to  the  elec- 
tors of  the  several  amendments  which  the  Gen- 
eral Assembly  may  separate,  and,  on  approval, 
publish  and  submit  separately  to  the  people. 

[Ed.  Note.— For  other  cases,  see  ConstitutiMi- 
al  Law,  Cent  Dig.  S  3 ;   Dec.  Dig.  {  7.*] 

Opinion  of  tbe  Supreme  Court  pursnant  to 
a  resolution  of  Inquiry  by  the  Senate  of  the 
General  Assembly  relating  to  the  approval 
and  submission  of  proposed  constitutional 
amendments. 

To  the  Honorable  the  Senate  of  the  State 

of  Rhode  Island  and  Providence  Planr 

tations: 

We  received  from  your  honors  on  the  29th 

day  of  January,  1909,  a  resolution  requesting 

oar  written  opinion  upon  certain  questions 

of  law,  In  the  following  form,  to  wit: 

"State  of  Rhode  Island  and  Providenoa 
Plantations. 

"In  Senate  of  the  General  Assembly. 

"January  Session,  A.  T>.  1909l 

"Resolution 

"Requesting  the  Written  Opinion  of  the  Hon- 
orable Judges  of  the  Supreme  Court  up- 
on the  Division  for  Submission  Separate- 
ly to  the  Electors  of  Certain  Amendments 
to  the  Constitution  of  the  State  Proposed 
In  a  Resolution  Passed  at  the  January 
Session,  A.  D.  1908,  of  the  General  As- 
sembly. 

"Whereas,  at  the  January  session,  A.  D. 
1908,  of  the  General  Assembly  of  this  state 
the  following  'Resolution  Prox>osIng  Amend- 
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ments  to  the  Oonstltutlon  of  the  State'  was 
duly  adopted: 

"•Hesolred,  a  majority  of  all  the  membere 
elected  to  each  house  of  the  General  Assem- 
bly voting  therefor,  that  the  following  amend- 
ments to  the  Constitution  of  the  state  be  pro- 
posed to  the  qualified  electors  of  the  state, 
in  accordance  with  the  provlsitos  of  article 
XIII  of  the  Constitution,  for  their  adoption, 
to  be  denominated  article  XIII  of  amend- 
ments: 

"  'Article  XIII. 

"'Section  1.  Every  bill,  resolution,  or  vote 
(except  such  as  relate  to  adjournment,  the 
organization  or  conduct  of  either  or  both 
houses  of  the  General  Assembly,  and  resolu- 
tions proposing  amendment  to  the  Constitu- 
tion) which  shall  have  passed  both  houses  of 
the  General  Assembly  shall  be  presented  to 
the  GoTemor. 

"  'If  he  approve  it  be  shall  sign  it,  and 
thereupon  it  shall  become  operative^  but  if 
he  does  not  approve  it  he  shall  return  it, 
accompanied  by  his  objections  in  writing,  to 
the  house  in  which  It  originated,  which  shall 
enter  his  objections  in  full  upon  its  Journal 
and  proceed  to  reconsider  it.  If,  after  such 
leconslderation,  three-fifths  of  the  members 
present  and  voting  in  that  house  shall  vote 
to  pass  the  measure,  it  shall  be  sent,  with 
the  objections,  to  the  other  house,  by  which 
it  shall  likewise  be  reconsidered,  and  if  ap- 
proved by  three-fifths  of  the  members  present 
and  voting  in  that  house,  it  shall  become 
operative  in  the  same  manner  as  if  the  Gov- 
ernor had  approved  it,  but  in  such  cases  the 
votes  of  both  houses  shall  be  determined  by 
ayes  and  nays  and  the  names  of  the, members 
voting  for  and  against  the  measure  shall  be 
entered  upon  the  Journal  of  each  house  re- 
spectively. If  the  measure  shall  not  be  re^ 
turned  by  the  Governor  within  six  (6)  days 
(Sundays  excepted)  after  it  shall  have  been 
presented  to  him,  the  same  shall  become 
operative  imless  the  (Seneral  Assembly,  by 
adjournment,  prevents  its  return,  in  which 
case  it  shall  become  operative  unless  trans- 
mitted by  the  Governor  to  the  Secretary  of 
State,,  with  bis  disapproval  in  writing,  with- 
in ten  days  after  such  adjournment 

*'  'Sea  2.  The  Lieutenant  Governor  shall 
presdde  in  the  Senate  and  in  grand  commit- 
tee. The  presiding  officer  of  the  Senate  and 
grand  committee  shall  have  a  right  to  vote 
In  case  of  equal  division,  but  not  otherwise. 

'"Sec.  3.  If,  by  reason  of  death,  resigna- 
tion, absence,  or  other  cause,  the  Lieutenant 
Governor  is  not  present,  to  preside  in  the 
Senate,  the  Senate  shall  elect  one  of  their 
own  numbers  to  preside  during  such  absence 
or  vacancy;  and  until  such  election  is  made 
by  the  Senate,  the  Secretary  of  State  shall 
preside.  The  presiding  officer  of  the  Senate 
shall  preside  in  grand  committee  and  in  joint 
assembly. 

"  'Sec.  4.  The  House  of  Representatives 
shall   never  exceed  one  hundred  members, 


a:nd  shall  be  constituted  on  the  basis  of  popu- 
lation, always  allowing  one  representative 
for  a  fraction  exceeding  half  the  ratio;  tmt 
each  town  and  city  shall  always  be  entitled 
to  at  least  one  member ;  and  no  town  or  city 
shall  have  more  than  one-fonrth  of  the  whole 
number  of  memt)ers.  The  General  Assembly 
may,  after  any  new  census  taken  by  the  au- 
thority of  the  United  States  or  this  state,  re- 
apportion the  representation  in  conformity 
with  the  foregoing  provisions.  As  soon  as 
this  amendment  goes  into  effect,  the  General 
Assembly  shall  divide  each  town  and  dty  ln> 
to  as  many  districts  as  it  Is  entitled  to  rep- 
resentatives, and  after  each  census  or  as  oc- 
casion may  require,  the  General  Assembly 
may  so  divide  each  town  and  city,  and  one 
representative  shall  be  elected  from  each  dis- 
trict by  the  qualified  electors  thereof.  Such 
districts  shall  be  as  nearly  equal  in  popula- 
tion and  as  compact  in  territory  as  possible. 

"'Sec  5.  This  amendment  shall  take,  in 
the  Constitution  of  the  state,  the  place  of  sec- 
tions 2  and  3  of  article  VI,  "Of  the  Senate," 
and  of  section  1  of  article  V,  "Of  the  House 
of  Representatives,"  whldh  said  sections  and 
all  other  provisions  of  the  Constitution  in- 
consistent herewith  are  hereby  annulled.' 

"Resolved,  that  the  honorable  Judges  of 
the  Supreme  Court  be  and  they  hereby  are 
respectfully  requested  to  give  to  the  Senate 
their  written  opinion  upon  the  following 
questions  of  law: 

"First.  Has  the  General  Assembly  at  Its 
present  session  the  constitutional  power,  in 
approving  the  proposition  made  in  the  above 
resolution  passed  at  the  January  session, 
A.  D.  1908,  of  the  General  Assembly  of  the 
state,  to  provide  that  such  proposition,  con- 
taining separate  amendments,  t>e  published 
and  submitted  to  the  electors  as  separate 
proposed  amendments  to  the  Constitution? 

"Second.  Under  the  provisions  of  article 
XIII  of  the  Constitution  of  the  state,  does 
the  General  Assembly  proposing  amendments 
to  the  Constitution  of  the  state  properly  con- 
trol the  mode  In  which  the  proposed  amend- 
ments shall  be  published  and  submitted  to 
the  electors  of  the  state,  or  does  the  succeed- 
ing General  Assembly  approving  any  amend- 
ments have  the  sole  right  to  determine  the 
mode  in  which  such  amendments  shall  be 
published  and  submitted  to  the  electors, 
whether  singly  or  together? 

"Third.  When  amendments  to  the  Constl* 
tutlon  of  the  state  are  proposed  in  a  single 
resolution,  is  it  necessary  that  the  separate 
amendments  combined  in  the  resolution  pro- 
posing them,  if  the  succeeding  (Jeneral  As- 
sembly has  the  constitutional  power  to  di- 
vide them  in  Its  publication  and  submission 
to  the  electors,  be  stated  separately  in  the 
same  form  In  the  act  of  approval  as  they 
were  as  constituent  parts  of  the  resolution 
proposing  them  together? 

"Fourth.  Has  section  5  in  the  above  resolu- 
tion proposing  amendments  to  the  Oonstitu* 
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tlon  of  the  state  any  effect  to  prevent  the 
approral  or  publication  and  submiaslon  to 
the  electors  separately  of  the  several  amend- 
ments contained  in  the  above  resolution;  or 
does  said  section  6  Indicate  the  effect  of  the 
several  proposed  amendments  in  annulling 
certain  portions  of  the  existing  Constltutiou, 
and  if  it  be  In  the  power  of  the  present  GSen- 
eral  Assembly  to  separate  said  proposed 
amendments  and  upon  approval  publish  and 
submit  them  separately  to  the  people,  should 
the  provisions  of  said  section  6  be  separated 
and  form  a  port  respectively,  as  they  may  ap- 
ply, of  the  separate  acts  providing  for  the 
publication  and  submission  to  the  electors 
of  the  sevwal  amendments?" 

We  answer  question  "First"  in  the  af- 
firmative. The  resolution  passed  by  the  last 
General  Assembly,  as  above  set  forth,  pro- 
IK>sing  "the  following  amendments  to  the 
Constitution  of  the  state,"  by  the  use  of  the 
plural  form,  recognizes  these  as  separate 
matters  of  amendment,  as  also  they  are  in 
fact  shown  to  be  upon  a  mere  reading  of 
them.  "Section  1"  .relates  solely  to  the  veto 
power  proposed  to  be  conferred  upon  the 
Governor,  and  provides  the  limitations  niwn 
and  methods  of  the  exercise  of  such  power. 
It  Is  an  entirely  new  subject  In  the  Consti- 
tution of  the  state  (no  veto  power  having 
heretofore  existed),  and  bears  no  relation  to 
the  subsequent  sections  setting  forth  other 
proposed  amendments.  If  "Section  1"  be  fi- 
nally approved  by  the  electors  In  accordance 
with  the  provisions  of  "Article  XIII,"  It 
becomes  a  part  of  the  Constitution,  and  nat- 
urally falls  Into  place  therein  as  a  part 
of  "Article  VII,  Of  the  Executive  Power." 
Sections  2  and  3  relate  to  the  powers  and 
duties  of  the  Lieutenant  Governor  as  pre- 
siding officer  of  the  Senate  and  grand  com- 
mittee, etc.,  proposing  to  substitute  him  as 
such  presiding  officer  in  place  of  the  Gov- 
ernor, and  providing  who  shall  preside  in  case 
the  Lieutenant  Governor  is  not  present,  and, 
If  finally  approved  by  the  electors,  natural- 
ly talces  in  the  Constitution  the  place  of 
section  2  and  section  3  of  "Article  VI,  Of 
the  Senate."  Section  4  proposes  to  fix  the 
number  of  members  in  the  House  of  Rep- 
resentatives and  to  provide  for  their  dis- 
tribution among  the  towns  and  cities,  and 
for  dividing  the  towns  and  cities  into  dis- 
tricts, and,  if  finally  approved  by  the  elec- 
tors, naturally  takes  In  the  Constitution  the 
place  of  section  1  of  "Article  V,  Of  the 
House  of  Representatives."  It  thus  appears 
that  these  proposed  amendments  concern 
three  entirely  distinct  subjects,  and  relate 
to  three  distinct  articles  of  the  Constitution; 
and  It  is  entirdy  appropriate  and  within  the 
constitutional  power  of  the  General  Assem- 
bly at  its  present  session,  If  it  approve  said 
proposition,  to  provide  that  such  proposition 
containing  separate  amendments  be  publish- 
ed and  submitted  to  the  electors  as  separate 
'■'-oposed  amendments  to  the  Constitution, 


as  will  more  fully  appear  In  discussing  the 
next  question. 

Question  "Second"  divides  Itself  Into  two 
inquiries:  (1)  "Does  the  General  Assembly 
proposing  amendments  to  the  Constitution  of 
the  state  properly  control  the  mode  in  which 
the  proposed  amendments  shall  be  published 
and  submitted  to  the  electors  of  the  state?" 
(2)  "Or  does  the  succeeding  General  Assem- 
bly approving  any  amendments  have  the  sole 
right  to  determine  the  mode  in  wliich  such 
amendments  shall  be  published  and  submit- 
ted to  the  electors,  whether  singly  or  to- 
gether?" To  the  first  inquiry  we  answer 
in  the  negative;  to  the  second  we  answer  In 
the  affirmative.  Article  XIII  of  the  Consti- 
tution, after  providing  how.  the  General  As- 
sembly "may  propose  amendments  to  this 
Constitution,"  also  further  provides  for  pub- 
lication of  such  propoaitions  in  the  newspa- 
pers, for  sending  by  the  Secretary  of  State 
printed  copies  thereof  to  town  and  city 
clerlss,  for  insertion  thereof  in  the  warrants 
calling  the  next  annual  town  and  ward  meet- 
ings, for  the  reading  of  said  propositions, 
etc.,  by  said  clerks  to  the  electors  assembled 
before  the  election  of  senators  and  repre- 
sentatives eijall  be  had,  and  then  concludes 
as  follows;  "If  a  majority  of  an  the  mem- 
bers elected  to  each  house,  at  said  annual 
meeting,  shall  approve  any  proposition  thus 
made,  the  same  ^all  be  published  and  sab- 
mltted  to  the  electors  In  the  mode  provided 
in  the  act  of  approval,  and,  If  then  approved 
by  three-fifths  of  the  electors  of  the  state 
present  and  voting  thereon  In  town  and  ward 
meetings,  it  shall  become  a  part  of  the  Con- 
stitution of  the  state."  It  therefore  becomes 
plain  that  the  sole  function  of  the  former 
General  Assembly  was  to  "propose  amend- 
ments," so  that  they  might  be  published  in 
.the  manner  set  forth  for  the  Information  of 
the  electors,  so  that  the  electors  might  be 
fully  advised  before  the  succeeding  election 
what  amendments  were  proposed  and  might 
govern  themselves  accordingly  In  voting  for 
the  members  of  the  succeeding  Gteneral  As- 
sembly. It  Is  also  equally  plain  that  the  suc- 
ceeding General  Assembly  has  the  power  to 
approve  or  disapprove  the  proposed  amend- 
ments, or  any  of  them,  and,  if  It  approve, 
then  "the  same  shall  be  published  and  sub- 
mitted to  the  electors  In  the  mode  provided 
In  the  act  of  approval." 

The  use  of  the  broad  term  "mode"  in  the 
last-quoted  sentence  In  our  opinion  was  In- 
tended to  give  and  does  give  to  the  succeed- 
ing General  Assembly  the  fullest  scope  In 
determining  by  its  act  of  approval  whether 
the  proposed  amendments,  or  any  of  them, 
shall  be  submitted  to  the  electors  singly  or 
together.  Precedent  for  such  action  is  not 
wanting,  for  it  appears  In  Rhode  Island  Acts, 
Resolves,  and  Reports,  January,  iSEfi,  p. 
276,  that  the  General  Assembly  passed  a  res- 
olution (in  form  single)  proposing  as  amend- 
ments to  the  Constitution  of  this  state  nine 
separate  and  distinct  articles  rdating  to  wet- 
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eral  distinct  And  separate  matters;  that  in 
May,  18S4,  a  committee  was  appointed  by 
Joint  res<diitlon  to  report  upon  these  pro- 
posed amendments,  "and  also  to  repoi^  upon 
the  manner  In  which  the  same  shall  be  pre- 
sented to  the  people,"  etc.,  and  that  this  com- 
mittee r^orted  an  act,  etc.  See  R.  I.  Acts, 
Resolves,  and  Reports,  June,  1854,  p.  16.  It 
also  appears  (Id.,  June,  18S4,  pp.  17,  18)  that 
by  Its  act  of  approval  the  General  Assembly 
approved  only  five  of  the  original  nine 
amendments  proposed  by  the  previous  Gen- 
eral Assembly ;  that  it  provided  for  submis- 
sion of  the  proposed  amendments  to  the  elect- 
ors at  special  meetings  In  November,  1854; 
that  in  section  4  of  the  act  (Id.  p.  18)  It  pro- 
vided that  the  Secretary  of  State  should 
'^use  fifty  thousand  of  each  of  said  prop- 
ositions of  amendment  to  be  printed  upon 
separate  ballots  with  the  word  'approve'  up- 
on the  tome,  and  a  like  number  of  each  with 
the  word  'reject'  ui)on  the  same,"  and  should 
cause  the  same  to  be  distributed,  etc. ;  and 
In  section  5  of  the  act,  provided  that  "the 
said  propositions  shall  be  voted  upon  by  the 
electors  separately,"  etc  And  it  is  to  be 
noted  that  only  three  of  these  proposed 
amendments  were  approved  by  a  sufficient 
number  of  the  electors,  and  now  appear  as 
"Articles  of  Amendments  Adopted  November, 
1854"— article  I,  article  11,  and  article  III; 
the  numbering  being  changed  to  Indicate  the 
order  in  which  the  amendments  finally  adopt- 
ed appear  in  the  amendments  to  the  Consti- 
tution. We  find,  also,  a  very  instructive  and 
well-considered  case  In  Trustees  v.  Molver, 
T2  N.  C.  76,  where  the  Supreme  Court  of 
North  Carolina,  considering  the  provisions 
of  the  Constitution  of  that  state,  substantial- 
ly similar  to  ours  relating  to  amendments, 
came  to  substantially  the  same  conclusion 
that  we  have  reached  as  to  the  power  of  the 
succeeding  General  Assembly  to  submit  to 
the  people  separately  proposed  amendments 
to  the  Constitution  which  had  been  proposed 
by  the  previous  Assembly  In  the  form  of  a 
single  bill.  The  original  bill  contained  17 
proposed  amendments.  After  a  new  election 
the  next  General  Assembly  rejected  9  and 
adopted  8  of  these  amendments,  which  had 
all  been  previously  Incorporated  and  adopted 
in  one  bill,  but  incorporated  each  of  the  amend- 
ments adopted  in  a  separate  bill,  and  In  that 
form  submitted  them  to  the  vote  of  t^e  peo- 
pie,  who  approved  of  each  amendm^it 

Question  "Third"  is  answered  in  the  af- 
firmative.' The  seceral  sections  numbered  1, 
2,  3,  4,  if  separated,  so  that  section  1  by  it- 
self, sections  2  and  8  together,  and  section  4 
by  Itself,  shall  be  published  and  submitted  to 
the  electors  as  three  separate  and  distinct 
propositions  of  amendment,  should  still  ap- 
pear in  the  same  form  of  words  as  they 
were  in  the  original  resolution.  They  are  the 
identical  amendments  proposed  to  the  quali- 
fied electors  of  the  state  by  the  resolution  of 
the  previous  General  Assembly,  published  in 
the  newspapers,  inserted  In  the  warrants  or 
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notices  Issued  for  wa^nfi&g  town  and  ward 
meetings,  and  read  to  the  electors  assembled, 
in  accordance  with  the  provisions  of  article 
Xin  of  the  Constitution,  and  if  separated  by 
the  act  of  approval  of  the  present  General 
Assembly  for  the  purpose  of  separate  submis- 
sion to  the  electors,  they  must  still  be  stated 
in  the  same  form  as  originally  stated.  The 
words  and  figures,  convenient  as  a  matter  of 
form  for  indicating  the  numbers  of  sections, 
or  such  Roman  numerals  as  may  be  conven- 
ient, according  to  customary  usage,  to  indi- 
cate the  serial  number  of  the  particular 
amendment,  are  not  of  the  substance  of  the 
proposed  amendments,  and  such  changes 
therein  as  may  be  deemed  convenient  or  nec- 
essary would  not  interfere  with  the  separa- 
tion, or  make  the  legal  significance  of  the 
proposed  amendments  different  In  any  sense. 
It  would  be  merely  a  matter  of  convenient 
and  customary  enumeration. 

Question  "Fourth"  subdivides  into  three  in- 
qalrles:  (1)  "Has  section  5  in  the  above  res- 
olution proposing  amendments  to  the  Con- 
stitution of  the  state  any  effect  to  prevent 
the  approval  or  publication  and  submission 
to  the  electors  separately  of  the  several 
amendments  contained  in  the  above  resolu- 
tion?" As  to  this  flrat  inquiry  we  answer 
in  the  negative.  The  original  resolution 
would  have  been  Just  as  effective  without 
section  6  as  with  it  The  section  as  it  stands 
is  not  clearly  and  carefully  drawn,  because, 
as  before  Indicated,  section  1,  relating  to 
the  veto  power,  would.  If  finally  adopted  by 
the  electors,  become  a  part  of  "Article  VII, 
Of  the  Executive  Power,"  by  way  of  addi- 
tion; section  2  and  section  3,  if  finally 
adopted  by  the  electors,  take  the  place  of 
section  2  and  section  3,  respectively,  of  "Ar- 
ticle VI,  Of  the  Senate";  and  section  4,  If 
finally  adopted  by  the  electors,  takes  the 
place  of  section  1,  of  "Article  V,  Of  the 
House  of  Representatives."  If  the  proposed 
amendments  should  be  submitted  to  the  elect- 
ors as  a  whole,  without  separation,  by  an  act 
of  approval  of  this  present  General  Assem- 
bly, section  6  should  be  redrafted,  so  as  to 
clearly  indicate  the  effect  of  the  previous 
sections  as  above  set  forth.  But  It  In  no  way 
prevents  the  approval  or  publication  and  sub- 
mission thereof  separately,  because  it  is  not 
in  itself  an  integral  and  necessary  part  of 
either  of  the  preceding,  sections.  Inasmuch 
as  it  would  be  Just  as  effective  if  the  annul- 
ment danse  only  appeared  in  section  5. 

This  leads  us  to  the  second  Inquiry,  vis.: 

(2)  "Or  does  said  section  5  Indicate  the  effect 
of  the  several  proposed  amendments  in  an- 
nulling certain  portions  of  the  existing  Con- 
stitution?" To  this  we  answer  that  It  was 
so  Intended,  but  that  it  does  not  do  so  quite 
clearly  and  satisfactorily,  although  it  is  evi- 
dent that  its  meaning  Is  snfflciently  obvious, 
80  as  not  to  vitiate  the  preceding  sections. 

This  leads  us  to  the  third  inquiry,  vis.: 

(3)  "And  if  it  be  in  the  power  of  the  present 
General  Assembly  to  separate  said  proposed 
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amendments  an4  opon  approval  publish  and 
submit  them  separately  to  the  people,  sboald 
the  provisions  of  said  section  6  be  separated 
and  form  a  part,  respectively,  as  th^  may 
apply,  of  the  separate  acts  providing  for  the 
publication  and  sqbmlsslon  to  the  electors  of 
the  several  amendments?"  This  Inquiry  Is 
answered  In  the  affirmative,  for  obvious  rea- 
sons which  have  been  fully  set  forth  In  the 
answers  to  the  previous  questions. 

EDWARD  CHURCH  DUBOIS. 

JOHN  TAGGARD  BLODGBTT. 

CLARKE  H.  JOHNSON. 

C.  FRANK  PARKHURST. 

WILLIAM  H.  SWEETLAND. 


(2>  R.  I.  SM) 

STEVENS  A  CO.  ▼.  STILES. 
(Supreme  Court  of  Rhode  Island.    Feb.  4,  1009.) 

1.  Injunction  (J  66*)  —  Disclosing  Tbxde 
Secrets. 

One  acquiring  knowledge  of  his  employer's 
trade  secrets,  under  an  agreement  that,  in  con- 
sideration of  the  employment,  he  will  not  di- 
vulge them,  and  one  acquiring  such  knowledge 
under  a  contract  of  employment  implying  an 
agreement  not  to  disclose  them,  will  be  enjoin- 
ed from  disclosing  them. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  i  110;   Dec  Dig.  §  56.*] 

2.  iNJUNCTioH  (i  66*)  —  Disclosing  Trade 
Sbcbets. 

An  employ^  of  one  engaged  in  the  basiness 
•f  examining  eyes  of  persons,  by  expert  opti- 
cians, prescribing,  manufacturing,  and  selling 
eyeglasses,  who  examined  patrons  of  the  em- 
ployer, prescribed  glasses,  and  who  had  access 
to  the  employer's  records,  and  who,  as  a  part  of 
his  duties,  made  a  record  of  cases  showing  the 
names  and  addresses  of  i^atrons  and  the  par- 
ticular sort  of  lenses  required  by  them,  will  be 
enjoined  from  using,  after  the  termination  of 
his  employment,  the  names  and  addresses  of 
patrons  copied  by  him  from  the  records,  though 
the  only  names  copied  were  tho^e  of  patrons  he 
personally  examined. 

[Ed.  Note.— For  other  cases,  se6  Injunction, 
Cent  Dig.  {  110;   Dec  Dig.  S  56.*] 

Appeal  from  Superior  Court,  Providence 
and  Bristol  Counties;  WUlard  B.  Tanner, 
Judge. 

Suit  by  Stevens  &  Company  against  Ned 
O.  Stiles.  From  a  decree  granting  a  pre- 
liminary Injunction,  defendant  appeals.  Ap- 
peal dismissed,  decree  aflirmed,  and  cause 
remanded. 

Mendell  W.  Crane,  for  appellant  John  I. 
Devlin,  for  appellee. 

JOHNSON,  J.  This  Is  an  appeal  Crom 
the  decision  of  the  superior  court  granting 
a  preliminary  Injunction.  The  complain- 
ant, a  corporation,  carried  on,  under  the 
name  of  "Villers  Company,  The  Modern  Op- 
tical Shop,"  the  business  of  examining  the 
eyes  of  persons,  by  expert  opticians,  and  pre- 
scribing, manufacturing,  and  selling  eye- 
glasses. The  respondent  was  employed  by 
the  complainant,  at  its  place  of  business,  to 
examlpe  the  eyes  of  customers  and  patrons 


of  said  complainant,  prescribe  gilasses,  etc 
He  had  access  to  the  books  and  records  ot 
the  complainant,  and,  aa  a  part  of  his  duties, 
made  a  record  ot  cases,  showing  the  name* 
and  addresses  of  patrons,  and  the  particular 
sort  of  lenses  required  by  such  patrons.  It 
was  alleged  that  the  respondent  surrepti- 
tiously, fraudulently,  and  without  the  knowl- 
edge of  the  complainant  copied  the  names  of 
a  great  numbe^;  of  such  patrons,  with  their 
post  office  addresses,  from  such  records,  and, 
after  leaving  the  employ  of  the  complainant, 
sent  circular  letters  to  persons  whose  names 
and  addresses  he  had  thus  acquired,  solicit- 
ing their  patronage,  and  that  the  business 
of  the  complainant  suffered  thereby.  On 
hearing  upon  the  prayer  of  the  complainant 
for  a  preliminary  injunction,  the  court  be- 
low found,  aa  a  matter  of  fact,  that  the  re- 
spondent did  surreptitiously  copy  the  names 
and  addresses  of  the  complainant's  custom- 
era  from  the  records  of  the  complainant,  and 
had  made  use  of  such  list  of  names  and  ad- 
dresses in  addressing  circulars  to  the  com- 
plainant's customers.  The  court  said  upon 
this  point:  "We  are  of  the  opinion  that  the 
surreptitious  copying  of  the  names  and  adr 
dresses  of  the  complainant's  customers  from 
its  records  Is  a  violation  of  confidence  against 
which  equity  can  enjoin,  and  tliat  equity 
can  enjoin  against  the  use  of  such  lists  so 
unfairly  obtained.  It  is  true  that  equity  will 
not  enjoin  against  an  employ^  carrying  away 
such  skill  and  intelligence  as  he  can  carry 
In  his  head,  other  than  trade  secrets.  This 
would  not  permit  him  to  copy  the  records 
of  his  employer  for  future  use."  A  decree 
was  entered  September  28,  1908,  "that  the 
respondent,  Ned  C.  Stiles,  and  his  agents  and 
servants,  be,  and  they  hereby  are,  enjoined 
and  restrained,  until  the  further  order  of 
this  court,  from  using  the  names  and  ad- 
dresses of  the  complainant's  customers, 
which  lie  copied  from  the  records  of  the 
complainant,  from  soliciting  the  patronage 
of  such  customers  whose  names  he  thus  ob- 
tained, and  from  divulging  the  names  and 
addresses  of  said  customers  of  the  complain- 
ant to  any  one  else."  From  this  decree 
the  respondent  appealed. 

Counsel  for  the  respondent  makes  no  ques- 
tion that  equity  will  restrain  the  disclosure 
of  confidential  communications,  trade  secrets, 
and  the  contents  of  private  papers.  Bat  he 
urges  that  in  the  case  at  bar  the  relations 
of  the  parties  were  not  confidential;  tliat 
there  was  no  agreement  that  respondent, 
upon  severing  his  relations  with  the  com- 
plainant company,  should  not  enter  into  com- 
petition with  it;  that  the  only  names  copied 
from  complainant's  lists  were  those  of  cus- 
tomers be  personally  examined;  and  that 
to  copy  and  use  such  a  list  of  names  is  not 
a  breach  of  trust,  or  a  breach  of  confidence. 
As  to  the  argument  that  the  relations  of  the 
parties  were  not  confidential,  we  do  not  un- 
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derstand  that  the  fact  of  agency  is  denied. 
It  Is  admitted  that  the  respondent  was  In 
the  employ  of  the  complainant  In  Its  store, 
examining  the  eyes  of  patrons,  prescribing 
glasses,  and  making  records  of  the  cases  ex- 
amined and  treated,  as  also  of  prescriptions 
which  came  to  the  store  from  physicians 
outside.  We  do  not  see  how  snch  relations 
can  be  considered  as  other  than  confidential. 
As  to  the  absence  of  an  agreement  not  to 
enter  Into  competition  with  the  complain- 
ant. It  is  BufiBcient  to  say  that  the  decree 
does  not  enjoin  snch  action  on  the  part  of 
the  respondent  Fartlcalar  stress  Is  laid  up- 
on the  claim  that  the  only  names  copied  from 
complainant's  lists  were  those  of  custom- 
ers whom  the  respondent  personally  examin- 
ed, and  It  Is  argued  that  to  copy  and  use 
such  a  list  of  names  Is  not  a  breach  of  trust 
or  a  breach  of  confidence.  The  argument 
does  not  commend  Itself  to  uk  It  is  elemen- 
tary that  what  Is  done  by  the  agent  in  the 
course  of  his  employment  is  in  the  legal 
sense  done  by  the  master  himself.  The  re- 
spondent could  have  no  more  right  to  copy 
records  made  by  himself,  while  acting  for  the 
complainant,  than  he  would  have  to  copy 
any  other  records  of  the  complainant  to 
which  he  had  access. 

In  Lamb  v.  Brans,  L.  R.  (1898)  1  Oh.  218 
(1892),  the  plaintiff  was  the  proprietor  and 
publisher  of  a  trade  directory  entitled  "The 
International  Guide  to  British  and  Foreign 
Merchants  and  Manufacturers."  It  had  a 
continental  section,  which  contained  a  list 
of  continental  traders  who  desired  to  ad- 
vertise In  this  book.  These  advertisements 
.were  arranged  under  special  headings,  denot- 
ing the  nature  of  the  business,  which  were 
arranged  alphabetically.  Each  heading  was 
given  in  English,  French,  German,  and  Span- 
ish, and  under  it  the  names  of  the  traders 
who  came  within  it  were  alphabetically  ar- 
ranged. In  some  cases  only  their  names  and 
addresses  were  given;  In  others  more  elabo- 
rate advert]sement8  were  famished.  The 
headings  were  prepared  by  the  plaintiff,  or 
by  persons  employed  and  paid  by  him.  Bach 
of  the  defendants  Evans  was  employed  by 
the  plaintiff  to  canvass  for  advertisements  in 
a  certain  district  on  the  continent  In  each 
case  the  plaintiff  agreed  to  employ  the  can- 
vasser exclusively  in  that  district,  and  the 
canvasser  agreed  to  work  therein  for  the 
plaintiff  exclusively.  Each  was  remunerated 
by  a  large  commission  on  the  amount  re- 
ceived by  him  for  advertisements,  and  agreed 
to  furnish  all  blocks  and  translations  relat- 
ing to  his  canvass  free  of  charge.  The 
blocks,  however,  were  generally  furnished 
by  the  advertisers,  and  handed  over  for  the 
purpose  of  printing  the  advertisements.  Aft- 
er the  engagement  of  the  defendants  Evans 
came  to  an  end,  they  entered  into  the  serv- 
ice of  a  rival  publication,  and  assisted  in 
adding  thereto  a  "continental  section."  The 
plaintiff  brought  his  action  against  the  de- 
fendants Evans  and  the  publisher  of  the 


rival  directory.  The  defendants  were  en- 
joined "from  using  blocks  or  materials  ob- 
tained by  the  defendants  B.  A.  Evans  and 
T.  II.  A.  Evans,  or  either  of  thepi,  while  In 
the  employment  of  the  plaintiff,  and  for  the 
purposes  of  his  said  work,  or  any  copies 
thereof,  for  the  purposes  of  any  work  other 
than  the  said  work  of  the  plaintiff."  The 
decree  was  affirmed  on  appeal,  only  being 
modified  so  as  to  permit  the  publishing  of 
copies  at  the  request  or  by  the  direction,  of 
the  advertisers  to  whom  the  blocks  belong- 
ed. Lindley,  L.  J.  (page  226),  says:  "What 
right  has  any  agent  to  use  materials  obtained 
by  him  in  the  course  of  his  employment  and 
for  his  employer,  against  the  Interest  of  that 
employer?  I  am  not  aware  that  he  has  any 
such  right  Such  a  use  Is  contrary  to  the 
relation  which  exists  between  principal  and 
agent  It  is  contrary  to  the  good  faith  of  the 
employment  and  good  faith  underlies  the 
whole  of  an  agent's  obligations  to  his  prin- 
cipal. No  case,  unless  it  be  the  one  which 
I  will  notice  presently,  can,  I  believe,  be 
found  which  Is  contrary  to  the  general  prin- 
ciple upon  which  this  injunction  is  framed, 
viz.,  that  an  agent  has  no  right  to  employ, 
as  against  his  principal,  materials  which 
that  agent  has  obtained  only  for  his  prin- 
cipal and  in  the  course  of  his  agency.  They 
are  the  property  of  the  principal.  The  prin- 
cipal has  in  my  judgment  such  an  Interest 
in  them  as  entitles  him  to  restrain  the  agent 
from  the  use  of  them  except  for  the  purpose 
for  which  they  were  got  It  Is  said  that 
Renter's  Telegram  Company  v-  Byron,  43  L. 
R.  (Ch.)  661,  before  Sir  G.  Jessel,  is  opposed 
to  this.  If  that  case  went  on  the  groimd 
that  the  Master  of  the  Rolls  was  not  satis- 
fled  that  the  case  was  plain  enough  for  hUn 
to  grant  an  interlocutory  Injunction,  there 
is  nothing  more  to  be  said  about  It;  but,  if 
the  decision  goes  fui-ther  than  that  I  think 
that  undoubtedly  the  principle  was  applied 
there  more  narrowly  than  It  ought  to  have 
been."  Bowen,  L.  J.  (page  231),  says:  "You 
must  look  at  the  whole  transaction,  and 
make  up  your  mind  what  the  parties  must 
have  Intended,  If  the  transaction  is  to  have 
any  businesslike  efficacy  at  all.  If  you  see 
that  it  could  not  have  been  intended  by  the 
parties  that  the  agent  should  be  allowed 
to  deal  In  the  way  he  Is  proposing  to  do,  with 
materials  obtained  In  the  course  of  his  agen- 
cy, then  the  law-  will  Imply  that  It  was 
part  of  the  bargain  that  he  should  not  do  so. 
It  Is  said  by  Mr.  Farwell  that  It  must  have 
been  Intended  that  the  confidential  fetter 
Imposed  upon  the  use  of  these  documents 
should  terminate  as  soon  as  the  book  was 
published  for  which  they  were  being  com- 
piled, and  he  urges  that  otherwise  we  should 
be  importing  questions  of  copyright  Into 
the  discussion  of  this  branch  of  the  case.  On 
the  contrary,  it  is  by  insisting  on  that  view 
that  he  Imports  the  Idea  of  copyright  into 
this  part  of  the  case.  The  point  we  are 
now  considering  has  nothing  to  do  with  it. 
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It  Is  perfectly  true  that  you  must  look  at  the 
whole  transaction  to  see  what  the  documents 
and  materials  bad  been  <x>llected  for;  but 
that  would  by  no  means  8u£Bclently  protect 
the  employer  If  the  agent  was  to  b«  left 
tree  to  do  what  he  liked  with  the  materials 
the  moment  the  volume  was  published.  That 
argument,  It  seems  to  me,  cannot  prevail." 
Kay,  L.  J.  (pages  234,  235),  says:  "The  U- 
lustratlons  given  in  argument  show  that 
there  might  be  some  material  collected  by 
the  defendants  while  they  were  the  plain- 
tiff's agents,  and  for  the  purposes  of  liis  book, 
which  material  could  be  legally  used  for 
the  new  book.  The  argument  was  put  most 
forcibly,  as  I  followed  it.  In  this  form:  Why 
should  they  not  retain  these  notebooks  in 
their  hands,  having  now  left  the  plaintiff's 
employ  and  use  them  in  order  to  find  out 
the  persons  abroad  with  Whom  they  had 
formerly  entered  into  engagements,  and  to 
obtain  from  those  advertisers  authority  to 
put  advertisements  of  theirs  Into  a  rival 
publication  to  be  published  as  a  rival  of  the 
plaintiff's  book?  The  answer  Is  a  very  sim- 
ple one.  All  those  materials  were  obtained 
while  you,  the  defendants,  were  acting  as  the 
plaintiff's  agents,  while  you.  were  in  that 
confidential  relation  to  him,  and  for  the 
purpose  for  which  he  .employed  and  paid  you, 
viz.,  of  compiling  this  book  of  the  plaintiff; 
and  therefore  to  allow  you  to  use  any  of 
those  materials  for  your  own  purposes  would 
be  allowing  you  to  use  them  for  a  purpose 
for  which  they  were  not  complied;  you, 
while  you  compiled  them,  being  in  the  posi- 
tion of  the  plaintiff's  agent,  and  there  being 
a  confidential  relation  between  you  and  the 
plaintiff." 

In  the  earlier  case  of  Morlspn  v.  Moat,  9 
Hare,  241  (1851),  an  injunction  was  granted 
to  restrain  the  use  of  a  secret  In  the  com- 
pounding of  a  medicine  not  patented,  and  to 
restrain  the  sale  of  such  medicine  by  a  de- 
fendant, who  acquired  a  knowledge  of  the 
secret  in  violation  of  the  contract  of  the  par- 
ty by  whom  it  was  communicated,  and  In 
breach  of  trust  and  confidence.  Vice  Chan- 
cellor Turner  said  (page  255  of  9  Hare): 
"The  subsidiary  ground,  brought  forward  by 
the  bill,  of  the  defendant's  selling  his  medi- 
cines under  the  original  name  and  descrip- 
tion was  relied  upon  rather  in  support  of  the 
case  of  breach  of  faith  and  of  contract  than 
as  a  separate  and  distinct  ground  for  the  In- 
terference of  the  court  Upon  that  part  of 
the  case  It  is  sufllclent,  therefore,  to  observe, 
that  there  might  be  difficulty  In  maintaining 
It,  at  all  events,  until  the  plaintiffs  should  have 
established  their  right  at  law.  The  true  ques- 
tion is  whether,  under  the  circumstances  of 
this  case,  the  court  ought  to  interpose  by  in- 
junction, upon  the  ground  of  breach  of  faith 
or  of  contract.  That  the  court  has  exercised 
jprlsdictlon  in  cases  of  this  nature  does  not, 
I  think,  admit  of  any  question.  Different 
grounds  have  indeed  been  assigned  for  the 
ckT^cise  fit  that  jurisdiction.    In  some  cases 


it  has  been  referred  to  property,  in  others  to 
contract,  and  in  others  again  it  lias  been 
treated  as  founded  upon  trust  or  confidence 
— meaning,  as  I  conceive,  that  the  court  fas- 
tens the  .obligation  on  the  conscience  of  the 
party,  and  enforces  it  against  him  In  the 
same  manner  as  it  enforces  against  a  party 
to  whom  a  benefit  is  given  the  obligation  of 
performing  a  promise  on  the  faith  of  which 
the  benefit  has  been  conferred — but  upon 
whatever  grounds  the  jurisdiction  is  found- 
ed, the  authorities  leave  no  doubt  as  to  the 
exercise  of  It"  The  decree  was  affirmed  on 
appeal.  21  L.  X  (N.  S.)  Ch.  248.  See,  also, 
Yovatt  V.  Winyard,  1  J.  &  W.  394  (1820). 
where  Lord  Eldon,  upon  the  express  ground 
of  breach  of  trust  and  confidence,  granted 
an  injunction  to  restrain  the  defendant,  who 
had  been  the  plaintiff's  assistant  in  his  busi- 
ness, from  using  or  communicating  recipes 
which  he  had  surreptitiously  copied  while  in 
the  plaintiff's  service.  In  Abernethy  v.  Hut- 
chinson, 3  L.  J.  Ch.  (O.  S.)  209  (1824)  1  H. 
&  T.  28,  the  question  again  came  before  Lord 
Eldon.  In  this  case  Mr.  Abernethy  had  filed 
a  bill  to  restrain  the  publication  of  lectures 
delivered  by  him  at  St  Bartholomew's  Hos- 
pital, which  bad  been  taken  down  by  some 
one  present  when  they  were  delivered.  The 
injunction  was  granted  upon  the  ground  of 
breach  of  confidence.  In  Prince  Albert  v. 
Strange,  1  Mac.  &  G.  25  (1840),  Lord  Cotten- 
ham  said :  "This  case  by  no  means  depends 
solely  ui)on  the  question  of  property,  for  a 
breach  of  trust  confidence,  or  contract  would 
of  itself  entitle  the  plaintiff  to  an  Injunc- 
tion." 

Robb  t.  Green  <in  the  Queen's  Bench  Divi- 
sion, 1895)  64  L.  J.  (N.  S.)  593,  is  a  case  on 
all  fours,  with  the  case  at  bar.  The  defend- 
ant, being  employed  by  the  plaintiff  as  man- 
ager of  his  business,  as  a  dealer  In  pheasants 
and  pheasants'  eggs,  and  having  confidential 
access  to  his  master's  books  for  the  purposes 
of  his  business,  celled  from  the  plaintiff's 
order  book  the  names  and  addresses  of  the 
plaintiff's  customers,  with  a  view  to  using 
them  to  facilitate  his  canvass  for  their  cus- 
tom after  he  had  left  the  plaintlfTs  service, 
and  had  set  up  a  business  on  his  own  ac- 
count and  did  so  use  them.  It  was  held,  on 
the  authority  of  the  cases  cited,  supra,  that 
the  defendant  had  committed  a  breach  of  his 
implied  promise  that  he  would  not  abuse  his 
master's  confidence  In  matters  appertaining 
to  his  service,  and  that  he  was  liable  In 
damages  for  axiy  loss  caused  to  the  plaintiff 
by  reason  of  such  breach,  and  judgment  was 
entered  for  damages,  "and  for  the  injunction 
as  prayed,  namely,  that  the  defendant  may 
be  ordered  to  deliver  up  to  the  plaintiff,  to 
be  destroyed,  the  list  of  the  names  and  ad- 
dresses of  the  plaintiff's  customers  and  their 
keepers,  copied  or  extracted  by  the  defend- 
ant from  the  plaintiff's  books,  and  all  copies 
or  extracts  of  or  from  such  list  now  in  his 
possession  or  under  his  control,  and  that  tbe 
defendant  be  restrained  from  making  use  of 
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the  information  obtained  by  him  by  copying 
or  extracting  such  names  and  addresses." 
This  case  furnished  another  opportunity  for 
a  review  of  the  cases  considered  supra,  and 
for  the  use  by  the  conrt  of  some  very  lucid 
and  vigorous  language  In  passing  upon  the 
defendant's  claim  that  in  copying  from  the 
plaintifTs  order  book  while  in  his  employ 
the  names  and  addresses  of  the  plaintiff's 
customers,  with  a  view  to  using  them  to 
facilitate  his  own  canvass  for  their  custom 
after  he  had  left  the  plalntifrs  employ  and 
set  up  a  business  on  his  own  account,  and  In 
BO  using  them,  he  had  done  only  that,  which 
he  had  a  right  to  do.  Thus  Hawkins,  J. 
(page  697) :  "As  to  the  third  contention, ,  I 
have  a  very  decided  opinion  that.  In  the  ab- 
sence of  any  stipulation  to  the  contrary, 
there  Is  involved  In  every  contract  of  service 
an  Implied  obligation,  call  it  by  what  name 
yon  will,  on  the  servant  that  he  shall  per- 
form his  duty,  especially  In  these  essential 
respects,  namely,  that  he  shall  honestly  and 
faithfully  serve  his  master,  that  he  shall  not 
abuse  his  confidence  in  matters  appertaining 
to  his  service,  and  that  he  shall,  by  all  rea- 
sonable means  In  his  power,  protect  his  mas- 
ter's Interests  in  respect  to  matters  confided 
to  him  In  the  course  of  his  service.  It  would 
be  monstrous  to  suppose  that  a  servant 
would  be  absolved  from  the  observance  of 
these  essential  elements  to  good  service  un- 
less they  were  In  terms  specially  provided 
for  In  the  contract."  And  again  (page  599), 
speaking  of  the  argument  of  defendant's 
counsel:  "Having  gone  thus  far,  they  are 
compelled.  In  order  to  Justify  the  conduct 
of  the  defendant,  to  contend  that  a  servant 
might  In  his  master's  service,  having  confi-. 
dentlal  access  to  his  master's  books  for  the 
purposes  of  his  business,  copy,  as  in  this 
case,  the  names  and  addresses  of  his  master's 
customers  with  a  view  to  use  them  to  facili- 
tate his  canvass  for  tiielr  custom,  as  soon  as 
he  should  see  fit,  after  the  termination  of  his 
service;  In  short,  to  canvass  with  the  aid  of 
stolen  material,  without  which,  having  re- 
gard to  the  wide  extent  over  which  the  cus- 
tomers were  spread,  practically  he  could  not 
canvass  at  all.  I  confess  this  seems  to  me 
a  startling  proposition,  and  to  it  I  do  not 
assent"  The  decision  was  affirmed  on  ap- 
peal. See,  also,  Helmore  v.  Smith,  56  L.  J. 
Rep.  Ghana  145  (1886),  Tuck  &  Sons  v. 
Prlester,  56  L.  J.  Rep.  Q.  B.  653  (1887),  Pol- 
lard V.  Photographic  Company,  59  L.  J.  Rep. 
Chanc.  251  (1888),  Merryweather  v.  Moore, 
61  L.  J.  Chanc.  605  (1802).  and  Louis  v. 
Smellle,  78  L.  T.  Rep.  226  (1895). 

The  same  doctrine  prevails  In  this  coun- 
try. Judge  Story,  after  speaking  of  the  pre- 
vention by  injunction  of  the  use  of  names, 
marks,  letters,  or  other  indicia  of  a  trades- 
man, by  which  to  pass  off  goods  to  pur- 
chasers as  the  manufacture  of  that  trades- 
man when  they  are  not  so,  states  the  doc- 
trine broadly,  as  follows:  "Upon  similar 
grounds  of  irreparable  mischief  courts   of 


equity  will  restrain  a  party  from  making  a 
disclosure  of  secrets  communicated  to  him 
In  the  course  of  a  confidential  employment. 
And  it  matters  not  in  such  cases  whether  the 
secrets  be  secrets  of  trade  or  secrets  of  ti- 
tle, or  any  other  secrets  of  the  party  im- 
portant to  his  Interests."  2  Story,  Eq.  Jur. 
f  952.  In  1  High  on  Injunctions,  {  19,  It  is 
thus  stated:  "The  disclosure  of  secrets 
which  have  come-  to  one's  knowledge  during 
the  course  of  a  confidential  employment  will 
be  restrained  by  injunction.  And  where  a 
confidential  relationship  has  existed,  out  of 
which  one  of  the  parties  has  derived  Infor- 
mation or  secrets  concerning  the  other,  equi- 
ty fastens  an  obligation  upon  his  conscience 
not  to  divulge  such  knowledge,  and  enforces 
the  obligation,  when  necessary,  by  injunc- 
tion. Thus  persons  who,  in  the  capacity  of 
attorneys,  agents,  or  in  other  confidential 
relations,  have  obtained  the  custody  of  books 
and  documents  of  their  principals,  or  have 
come  into  possession  of  secrets  relating  to 
their  affairs,  will  be  restrained  from  making 
them'  public."  See,  also,  5  Pomeroy's  Eq. 
Jur.  {  267.  In  Peabody  v.  Norfolk,  98  Mass. 
452,  96  Am.  Dec.  664.  there  was  a  contract 
not  to  disclose  secrets  as  to  machinery.  The 
court.  Gray,  J.,  says  (page  461  of  98  Mass.): 
"A  secret  of  trade  or  manufacture,  does  not 
lose  its  character  by  being  ccmfldentlally 
disclosed  to  agents  or  servants,  -without 
whose  assistance  It  could  not  be  made  of  any 
value.  Even  if,  as  is  argued  in  support  of 
the  demurrer,  the  process  is  liable  to  be  in- 
spected by  the  assessor  of  internal  revenue 
or  other  public  officer,  the  owner  is  not  the 
less  entitled  to  protection  against  those  who 
in,  or  with  knowledge  of,  violation  of  con- 
tract and  breach  of  confidence  undertake  to 
disclose  it  or  to  reap  the  benefit  of  it" 
He  also  quotes,  with  Approval,  the  state- 
ment of  the  doctrine  by  Judge  Story,  supra, 
and  also  the  language  of  Lord  Cranworth 
In  the  opinion  in  Morison  v.  Moat  on  ap- 
peal: "The  principles  that  were  argued  in 
this  case  are  principles  really  not  to  be 
called  in  controversy.  There  is  no  doubt 
whatever  that  where  a  party  who  has  a  se- 
cret in  a  trade  employs  persons  under  con- 
tract, express  or  Implied,  or  under  duty  ex- 
press or  Implied,  those  persons  cannot  gain 
the  knowledge  of  that  secret  and  then  set 
it  up  against  their  employer."  21  L.  J.  (N. 
S.)  Ch.  248.  In  Loven  v.  People,  158  111. 
159,  42  N.  E.  82,  the  bill  alleged,  inter  alia, 
that  Loven  fraudulently,  and  without  the 
knowledge  or  consent  of  his  employers,  cop- 
led  the  names  of  a  great  number  of  their  cus- 
tomers, together  with  post  office  addresses, 
by  means  of  his  duties  as  correspondent, 
from  the  books  kept  by  bis  employers.  A 
decree  was  entered  enjoining  Loven  "from 
In  any  manner  corresponding  with  complain- 
ant's agents  or  customers,  or  soliciting  them 
to  buy  defendant's  medicines  of  any  kind, 
or  divulging  the  names  of  complainant's  cub- 
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tomers  and  agents,  or  any  of  the  secrets 
of  the  business,  or  Interfering  therewith." 

Upon  the  authorities  considered,  It  Is  clear, 
not  only  that  equity  will  restrain  defendants 
from  disclosing  secrets  pertaining  to  plain- 
tiff's business,  where  the  knowledge  of  such 
secrets  has  been  acquired  while  In  the  em- 
ploy of  the  plaintiff,  under  an  agreement 
that.  In  consideration  of  the  employment, 
they  would  not  divulge  such  secrets,  but  al- 
so that  In  such  case  It  Is  not  necessary  that 
there  should  be  an  express  covenant  upon 
the  part  of  the  defendant  not  to  disclose  the 
secrets  of  the  plaintiffs  business,  if  such 
agreement  may  fairly  be  implied  from  the 
circumstances  of  the  case  and  the  relation 
of  the  parties.  See,  also.  Stone  v.  Goss,  65 
N.  J.  Eq.  756,  55  Atl.  736,  63  L.  R.  A.  344, 
103  Am.  St.  R^.  794;  Westervelt  v.  Nat 
Paper  Co.,  154  Ind.  673,  57  N.  B.  552;  East- 
man Kodak  Co.  v.  Reicbenbach,  79  Hun, 
183,  29  N.  X.  Supp.  1148. 

Our  conclusion  Is  that  the  doctrine  that 
equity  will  restrain  as  well  from  breach  of 
trust  or  confidence  arising  from  the  con- 
fidential relation  of  employer  and  employfi 
as  from  breach  of  express  contract  Is  clear- 
ly established  by  the  authorities,  and  Is  In 
accordance  with  sound  reason. 

The  preliminary  Injunction  was  properly 
granted.  The  appeal  Is  dismissed,  the  decree 
below  Is  aflSrmed,  and  the  cause  Is  remand- 
ed to  the  superior  court  for  further  pro- 
ceedings. 

<2S  R.  I.  410) 

GREBNOUGH,  Atty.  Gen.,  r.  BOARD  OF 
POLICE  OOM'RS  OF  CITT  OF  PROVI- 
DENCE. 

(Supreme  Court  of  Rhode  Island.    Feb.  8,  1909.) 

1.  Statutes  (8  184*)— Construction— Gbneb- 
Ai.  Rules. 

A  construction  which  will  defeat  the  evi- 
dent purpose  of  a  statute  will  not  be  adopted. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S  262;    Dec.  Dig.  I  184.*] 

2.  intoxicatino  liquobs  (|  46%*)— licenses 
—  Restrictions  as  to  Number  —  Special 
CUJB  Licenses. 

Special  Club  licenses  issued  to  clubs  and 
associations  under  the  authority  of  Act  May  5, 
1905  (Pub.  Laws  1905,  p.  192,  c.  1235),  for 
the  purpose  of  permitting  them  to  use  their 
buildings  for  selling  liquors  to  their  members 
only,  cannot  reasonably  be  classed  as  included 
In  those  issued  under  Gen.  Laws  1896,  c.  102, 
as  amended  by  Act  May  22,  1908  (Pub.  Laws 
1908,  p.  206,  c.  1583),  regulating  the  sale  of 
liquors  to  the  public  generally,  and  are  not  sub- 
ject to  the  provisions  in  section  1  of  chapter 
1583,  limiting  tiie  number  of  licenses  to  one  for 
each  500  inhabitants,  the  purposes  and  subject- 
matters  of  chapter  102  and  of  chapter  1235  be- 
ing materially  different,  and  the  fact  that  drug- 
gists' licenses  issued  under  section  53  of  chap- 
ter 102,  as  amended  by  Act  April  14,  1905 
(Pub.  Laws  1905,  p.  162,  c.  1223)  {  2,  are  ex- 
cepted from  said  provision  of  chapter  1583,  does 
not  show  a  legislative  intent  to  include  club  li- 


censes in  the  number  of  licenses  to  be  granted, 
the  exception  being  unnecessary. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  {  46%. •] 

Petition  by  WUlIam  B.  Greenongb,  Attor- 
ney General,  for  a  writ  of  certiorari  against 
the  Board  of  Police  Commissioners  of  the 
City  of  Providence.    Dismissed. 

Nathan  W.  Llttlefleld  and  Chester  W.  Bar- 
rows, for  petitioner.  Albert  A.  Baker,  Henry 
C.  Cram,  and  Elmer  S.  Chace,  for  respond- 
ents. 

DUBOIS,  C.  J.  This  Is  a  petition  for  a  writ 
of  certiorari  brought  by  the  Attorney  Greneral 
on  the  relation  of  certain  persons  named 
therein  and  In  behalf  of  the  Inhabitants  of 
the  city  of  Providence,  In  this  state,  against 
the  persons  constituting  the  board  of  police 
commissioners  for  said  city  of  Providence, 
and  represents:  "That  as  snch  commission- 
ers (they)  are  duly  authorized  by  law  to 
grant  licenses  for  the  sale  of  spirituous  and 
intoxicating  liquors  within  said  city  of  Pro- 
vidence, 'by  virtue  of  and  In  conformity  with 
the  statutes  made  and  provided  in  snch  cases, 
namely,  chapter  102  of  the  General  Laws  of 
Rhode  Island,  section  2,  as  amended  by 
chapter  543  of  the  Public  Laws  of  Rhode  Is- 
land passed  at  the  January  session,  A.  D. 
1898,  chapter  1235  of  said  laws  passed  at  the 
May  session  A.  D.  1905,  chapter  1355  of  said 
Laws  passed  at  the  January  session,  A.  D. 
1906.  That  by  and  under  the  provisions  of 
said  chapter  1583  of  the  Public  Laws  it  la 
provided  that  the  number  of  licenses  granted 
(not  including  druggists'  liquor  licenses)  shall 
ndt  exceed  In  the  several  cities  and  towns  of 
the  state  one  for  each  500  Inhabitants  as  de- 
termined by  the  last  census  taken  undpr  the 
authority  of  the  United  States  or  the  state  of 
Rhode  Island.  That  the  population  of  the 
state  of  Rhode  Island  as  shown  by  the  last 
census  taken  by  the  said  state,  and  which  Is 
the  last  census  taken  In  said  state,  and  which 
shows  the  largest  number  of  Inhabitants  of 
the  city  of  Providence  of  any  census  taken 
therein,  as  198,635.  That  the  number  of  li- 
censes as  determined  by  said  census  on  the 
basis  of  one  for  each  500  inhabitants  of  said 
city  is  397,  and  that  said  board  of  commis- 
sioners under  and  by  virtue  of  said  statute 
had  authority  and  Jurisdiction  to  grant  and 
issue  licenses  for  the  sale  of  spirituous  and 
intoxicating  liquors  to  the  number  of  397, 
and  no  more.  That  the  said  board  of  com- 
missioners on,  to  wit,  the  16th  day  of  De- 
cember, A.  D.  1908,  granted  to  John  Dwyer 
a  license  for  the  sale  of  spirituous  and  in- 
toxicating liquors  at,  to  wit.  No.  294  Tock- 
wotten  street,  in  said  city  of  Providence,  and 
that  prior  to  the  granting  of  said  license  said 
board  of  police  commissioners  had  already 
granted  and  Issued  to  various  parties  li- 
censes for  the  sale  of  such  liquors  to  the  num- 
ber of  397,  and  more,  and  that,  when  said 


*For  other  cases  see  same  topic  and  aectloa  NUMBER  In  Dec.  &  Am.  Bigs.  1907  to  dat«,'  ft  Heportar  ladaKaa 
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board  granted  said  license  to' John  Dwyer,  It 
was  acting  beyond  Its  antborlty  and  without 
any  jurisdiction  In  the  premises,  and  ttiat  its 
act  In  granting  said  license  was  nuU  and 
Toid,  and  said  license  was  illegal  and  in- 
yalld,  aU  which  acts  and  doings  appear  up- 
on the  records  of  said  board  of  police  eom- 
missioners  relative  to  the  granting  of  such 
licenses.  That  this  petitioner  is  Informed 
and  believes  that  said  board  of  commission- 
ers claims  to  have  acted  within  the  scope  of 
its  authority  and  in  conformity  with  the  law 
in  granting  said  licenses  on  the  ground  that, 
in  determining  the  number  of  persons  en- 
titled to.  such  licenses  under  the  provisions  of 
said  chapter  1383,  licenses  granted  to  clubs 
are  not  to  be  counted  nor  reckoned  as  licensee 
for  the  sale  of  spirituous  and  Intoxicating 
liquors  under  said  chapter,  and  that,  unless 
such  licenses  are  included  la  the  number  of 
licenses  granted  by  said  commissioners  In  said 
city  of  Providence,  they  had  not  when  they 
issued  said  license  to  said  John  Dwyer  ex- 
ceeded the  number  of  397.  Whereas,  your 
petitioner  avers  and  insists  that  licenses  for 
the  sale  of  such  liquors  granted  to  dubs  are 
and  should  be  Included  In  the  number  of  li- 
censes which  may  be  Issued  by  said  license 
commissioners  under  the  terms  of  said  stat- 
ute, and  they  say  that  said  license  to  John 
Dwyer  and  all  other  licenses  granted'  and 
Issued  by  said  commissioners  in  excess  of  the 
number  of  397,  including  club  licenses,  are 
invalid  and  void,  and  they  pray  that  a  writ 
of  certiorari  may  issue  out  of  this  honorable 
court  directed  to  said  William  H.  Luther, 
Harold  J.  Gross,  and  Walter  A.  Presbrey,  di- 
recting and  commanding  them  to  appear  and 
to  produce  their  records  of  licenses  for  the 
sale  of  spirituous  and  intoxicating  liquors 
granted  and  issued  by  them  on  or  after  the 
1st  day  of  December,  A.  D.  1908,  before  this 
honorable  court,  and  if  it  shall  appear  by  said 
records  that  a  license  was  granted  and  issued 
as  aforesaid  by  said  board  of  commissioners 
to  said  John  Dwyer,  and  that  other  licenses 
have  been  Issued  by  said  commissioners  in 
excess  of  the  number  of  397,  Including  li- 
censes granted  and  issued  by  them  to  clubs, 
that  such  action  and  record  of  said  board  In 
excess  of  Its  authority  be  quashed,  and  said 
board  of  commissioners  be  directed  to  revolce 
and  recall  all  such  licenses  granted  in  excess 
of  and  since  and  after  the  granting  of  897 
licenses  as  aforesaid." 

This  raises  the  following  question  for  our 
determination:  Are  special  dub  licenses  Is- 
sued under  Pub.  Laws,  c.  1235,  p.  192,  pass- 
ed May  5,  1905,  subject  to  the  provision 
of  Pub.  Laws,  c.  1583,  p.  206,  g  1,  passed 
May  22,  1908,  which  reads  as  follows :  "The 
number  of  licenses  granted  (not  Includ- 
ing druggists'  liquor  licenses)  shall  not  ex- 
ceed, in  the  several  cities  and  towns  of  the 
state,  one  for  each  five  hundred  Inhabitants 
as  determined  by  the  last  census  taken  nnder 
tbe  authority  of  the  United  States  or  the 
state  of  Rhode  Island."    Pub.  Laws,  c  1236, 


p.  192,  passed  May  S,  1905,  Is  entitled  "An 
act  in  addition  to  chapter  92  of  the  General 
Laws,  entitled  'Of  the  Suppression  of  Cer- 
tain  Nuisances,'"   and  reads  as  follows: 

"Section  1.  All  buildings,  places,  or  tene- 
ments located  within  any  town  or  dty  grant- 
ing liquor  licenses  under  the .  provisions  of 
chapter  102  of  the  General  Laws  used  by  any 
club  or  other  association,  whether  Incorpo- 
rated or  not,  for  the  purpose  of  selling,  dis- 
tributing, or  dispensing  Intoxicating  liquors 
to  its  members  or  others,  shall  be  deemed  to 
be  common  nuisances;  and  whoever  keeps 
or  maintains,  or  assists  la  keeping  or  main- 
taining, such  a  common  nuisance,  shall  be 
sentenced  to  pay  a  fine  of  not  lees  than  one 
hundred  dollars  nor  more  than  one  thousand 
dollars,  and  all  costs  of  prosecution  and  con- 
viction: Provided,  that  In  any  dty  or  town 
in  which  liquor  licenses  are  Issued,  as  provid- 
ed In  chapter  102  of  the  General  Laws,  the 
licensing  board  may  on  application  therefor, 
and  payment  of  a  license  fee  of  twenty-five 
dollars,  grant  or  refuse  to  grant  to  any  dub 
or  association  a  special  club  license  authoriz- 
ing the  selling,  distributing,  and  dispensing 
of  intoxicating  liquors  by  said  dub,  or  asso- 
ciation to  its  members  only,  and  only  upon 
the  premises  occupied  by  It  and  to  be  sped- 
fied  and  described  In  said  license;  which  li- 
cense shall  expire  at  the  same  time  as  other 
licenses  granted  under  the  provisions  of 
chapter  102  of  the  General  Laws,  and  may 
be  revoked  at  any  time  by  licensing  board. 
Upon  the  conviction  of  any  Incorporated  dub 
or  association  or  any  officer,  member,  agent, 
or  employee- thereof  under  tbe  provisions  of 
this  act,  the  charter  of  such  club  or  associa- 
tion shall  become  null  and  void. 

"Sec.  2.  This  act  shall  take  effect  upon  the 
first  day  of  June,  A.  D.  1905." 

Sections  1,  3,  and  4,  c.  1588,  Pub.  Laws, 
passed  May  22,  1908,  entitled  "An  act  in 
amendment  of  and  In  addition  to  chapter  102 
of  the  General  Laws,  entitled  'Of  the  Sup- 
pression of  Intemperance,' "  read  as  follows: 

"Section  1.  Section  2  of  chapter  102  of 
the  General  Laws  of  Rhode  Island,  as 
amended  by  section  1  of  chapter  543  of  the 
Public  Laws  of  Rhode  Island,  passed  at  tbe 
January  session,  A.  D.  1898,  and  by  chapter 
1355  of  the  Public  Laws  of  Rhode  Island, 
passed  at  the  January  session,  A.  D.  1908, 
is  hereby  amended  to  read  as  follows: 

"  'Sec.  2.  The  town  coundls  of  the  several 
towns,  and  the  boards  of  commissioners  as 
hereinafter  provided,  may  grant  or  refuse  to 
grant  licenses  to  such  dtlzens  resident  with- 
in this  state,  for  the  manufacture  or  sale 
of  pure  spirituous  and  intoxicating  liquors 
within  the  limits  of  such  town  or  city,  as 
they  unay  deem  proper:  Provided,  that  the 
number  of  licensee  granted  (not  Including 
druggists'  liquor  licenses)  shall  not  exceed, 
in  the  several  dties  and  towns  of  the  state, 
one  for  each  five  hundred'  inhabitants  as  de- 
termined by  the  last  census  taken  nnder 
the  authority  of  the  United  States  or  tbe 
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Btate  of  Bhode  Tdand.  Wbenever  any  U- 
cenae  for  the  sale  of  spirltnous  or  intozlca- 
tlng  liquors  shall  be  granted,  the  same  shall 
be  granted  to  expire  on  the  first  day  of  De- 
cember next  succeeding  the  granting  of  the 
.  same,  unless  revoked  as  Is  hereinafter  pro- 
vided, and  such  citizen  resident  may  obtain 
at  any  time,  in  the  discretion  of  the  persons 
authorized  to  grant  licenses,  a  license  to  ex- 
pire on  the  first  day  of  December  next  suc- 
ceeding the  granting  of  the  same,  and  pay 
therefor  a  price  which  shall  be  in  proportion 
to  the  length  of  time  which  the  said  license 
so  granted  ^all  continue  in  force  bears  to 
the  price  of  a  license  for  a  year;  but  no  li- 
cense granted  under  the  provisions  of  this 
ohaptor  shall  authorize  any  person  to  sell 
any  spirituous  and  intoxicating  liquors  on 
Sunday,  or  on  any  election  day,  or  on  Labor 
Day,  or  on  Christmas  Day,  except  in  licensed 
taverns  when  served  with  foot  to  guests,  or 
to  any  woman,  except  as  hereinafter  provid- 
ed, or  to  sell  or  deliver,  or  to  suffer  to  be 
sold  or  delivered,  to  any  minor,  either  for 
his  own  use,  the  use  of  his  parents,  or  of  any 
other  person,  or  to  sell  to  any  intoxicated  per- 
son or  to  any>  person  Of  notoriously  Intemper- 
ate habits,  or  to  sell  or  furnish  intoxicating 
liquors  to  any  person  on  a  passbocdc  or  order 
on  a  store,  or  to  receive  from  any  person  any 
goods,' wares,  merchandise,  or  provisions  in  ex- 
change for  liquors,  or  to  allow  any  minor  or 
woman  to  drink  any  intoxicating  liquors  upon 
the  premises,  except  in  licensed  taverns  or  in 
licensed  victualing  houses,  or  to  allow  any  mi- 
nor or  woman  to  sell  or  serve  intoxicating  liq- 
uors except  in  licensed  taverns  or  in  licensed 
victualing  houses.  The  word  "tavern"  as 
used  in  said  chapter  102  of  the  General 
Ijaws,  and  In  any  acts  in  amendment  thereof 
or  in  addition  thereto,  shall  be  construed  to 
mean  houses  where  the  principal  business  Is 
the  furnishing  of  food  and  sleeping  accom- 
modations. The  word  "vtctualing  house"  as 
used  in  said  chapter  102  of  the  General 
Laws,  and  in  any  acts  In  amendment  there- 
of or  In  addition  thereto,  shall  be  construed 
to  mean  houses  or  places  where  the  principal 
business  Is  the  furnishing  of  food.  Before 
granting  a  license  to  any  person  under  the 
provisions  of  said  chapter,  said  council  or 
board  shall  give  notice  by  advertisement  for 
at  least  two  weeks  in  some  newspaper  pub- 
lished In  the  city  or  town  where  the  appli- 
cant proposes  to  carry  on  business,  or  If 
there  be  no  newspaper  published  in  said  city 
or  town,  then  in  some  newspaper  published 
In  the  county  in  which  such  town  Is  located, 
of  the  name  of  the  applicant  for  said  license, 
and  the  particular  location  for  which  the  li- 
cense is  requested ;  and  shall  give  opportuni- 
ty for  remonstrants  to  be  heard  before  ^em 
as  to  the  granting  thereof,  and  no  license 
shall  be  granted  under  the  said  chapter  to 
authorize  the  sale  of  any  such  liquors  at  any 
building  or  place  where  the  owners  of  the 
greater  part  of  the  land  vrithln  two  hundred 
feet  of  such  building  or  place  shall  file,  with 


the  board  having  Jurisdiction  to  grant  li- 
censes, their  objection  to  the  granting  of 
such  license ;  nor  shall  any  license  be  grant- 
ed for  the  sale  of  such  liquors  in  any  bund- 
ing or  place,  except  taverns  that  are  licensed 
on  the  date  of  the  passage  of  this  act,  with- 
in two  hundred  feet,  measured  by  any  public 
traveled  way,  of  the  premises  of  any  public 
or  parochial  school.  Before  any  license  shall 
be  issued  under  the  provisions  of  this  chap- 
ter, the  person  applying  therefor  shall  give 
bond  to  the  city  or  town  treasurer  in  the 
penal  sum  of  one  thousand  dollars,  with  at 
least  two  sureties  satisfactory  to  said  coun- 
cil or  board,  which  sureties  shall  be  reel- 
dents  of  this  state,  or  a  surety  company  au- 
thorized to  do  business  in  this  state,  as  sure- 
ty, which  bond  shall  be  conditioned  that  the 
person  licensed  will  not  violate  or  suffer  to 
be  violated  on  any  premises  under  bis  con- 
trol any  of  the  provisions  of  this  chapter 
or  of  chapters  92  or  281  of  the  General  Laws 
of  the  state  of  Bhode  Island,  and  for  the 
payment  of  all  costs  and  damages  Incurred 
by  any  violation  of  either  of  said  chapter:!, 
and  he  shall  also  pay  for  such  license  to  the 
town  or  city  treasurer  the  sum  hereinafter 
named,  three-fourths  thereof  for  Oie  use  of 
such  town  or  city,  and  one-fonrtb  to  be  paid 
over  by  the  town  or  city  treasurer  to  the 
general  treasurer  for  the  use  of  the  stat&' 
«    •    « 

"Sec.  S.  Section  6  is  hereby  amended  so  as 
to  read  as  follows: 

"  'Sec.  6.  The  fees  for  licenses  shall  be  as 
follows : 

"  '(I)  For  a  license  to  manufacture  or  sell 
at  wholesale,  not  to  be  drunk  on  the  prem- 
ises, pure  spirituous,  intoxicating  and  malt 
liquors,  not  less  than  seven  hundred  dollars 
nor  more  than  fifteen  hundred  dollars. 

"  '(II)  For  a  license  to  sell  pure  spirituous, 
intoxicating  and  malt  liquors  at  retail  only, 
for  all  cities  and  towns  having  over  fifteen 
thousand  inhabitants,  not  less  than  four 
hundred  dollars,  nor  more  than  one  thou- 
sand dollars;  and  for  all  other  towns  not 
less  than  three  hundred  dollars,  nor  more 
than  seven  hundred  and  fifty  dollars. 

"'A  license  to  manufacture  pure  llqnors 
shall  carry  with  it  the  right  of  sale  at  whole- 
sale at  bis  manufactory  by  the  manufacturer 
of  all  pure  liquors  manufactured  by  him. 
The  sale  of  liquors  In  less  quantities  than 
two  gallons  shall  constitute  a  sale  by  retail, 
and  the  sale  by  the  quantity  of  two  gallons 
or  in  larger  quantities  shall  constitute  a  sale 
by  wholesale.' 

"Sec.  4.  This  act  shall  take  effect  on  and 
after  the  first  day  of  December,  A  D.  1908, 
and  all  acts  and  parts  of  acts  Inconsistent 
herewith  are  hereby  repealed." 

It  becomes  apparent  from  a  consideration 
of  the  foregoing  statutes  that  there  are 
substantial  differences  between  special  club 
licenses  and  licenses  for  the  mannfactnre 
or  sale  of  pure  splritaons  and  intoxicating 
liquors.    In  the  absence  at  statutory  enact- 
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ment  to  tbat  effect,  It  is  not  to  be  preetimed 
tbat  the  Legislature  intended  that  special 
dab  licenses  to  be  Issued  under  the  provl- 
Blons  of  said  chapter  1235  should  be  subject 
to  the  provisions  ot  said  chapter  1583,  U  such 
presumption  Involyes  incompatibility,  incon- 
gruity, or  manifest  repugnancy.  BoOi  chap- 
ter 1235  and  Gen.  Laws,  c.  102,  as  amended, 
relate  to  licenses  for  the  sale  of  liquor,  but 
the  former  has  reference  only  to  special 
club  licenses,  while  the  latter  refers,  not 
only  to  licenses  for  the  manufacture  and  sale 
of  liquor,  but  also  to  druggists'  liquor  li- 
censes. The  special  club  license  may  be  is- 
sued to  any  club  or  association  irrespective 
of  the  citizenship  or  alienage  of  Its  members, 
while  licenses  for  the  manufacture  and  sale 
of  liquor  may  only  be  granted  to  citizens 
resident  within  tills  state,  and  druggists' 
liquor  licenses  may  be  granted  to  such  per^ 
sons  being  residents  in  this  state  as  are  by 
law  authorized  to  retail,  compound,  and 
dispense  medicines  and  poisons.  The  former 
authorizes  the  selling,  distributing,  and  dis- 
pensing of  intoxicating  liquors  by  said  club 
or  association  to  Its  members  -only  without 
restriction  as  to  the  purity  of  the  liquor  so 
sold,  distributed,  or  dispensed,  wlille  the 
latter  permits  the  manufacture  and  sale  of 
pure  spirituous  and  Intoxicating  liquors.  It 
is  to  be  observed,  however,  that  Gen.  Laws, 
c.  151,  "Of  the  Assay  of  Liquors,"  does  for- 
bid the  sale  and  keeping  for  sale  of  Impure 
or  adulterated  liquors  with  a  penalty  for 
such  violation,  and  also  makes  provision 
for  the  seizure  and  forfeiture  of  Impure  and 
adulterated  liquors. 

The  evident  purpose  of  the  proviso  In  Pub. 
Laws,  c  1583,  $  1,  is  to  fix  a  limit  to  the 
number  of  competitors  who  may  engage  in 
the  liquor  business — those  who  may  compete 
for  the  trade  of  the  public.  And  presum- 
ably it  was  deemed  by  the  Legislature  to  be 
a  sufQclent  supply  for  a  reasonable  public 
demand  to  make  provision  that  out  of  the 
number  of  distillers,  brewers,  wholesale  liq- 
uor dealers,  and  saloon  keepers  who  might 
apply  for  a  license  not  more  than  one  should 
be  granted  for  each  500  of  the  inhabitants 
of  any  city  or  town  wherein  liquor  lawfully 
may  be  sold.  There  is  no  similarity  what- 
ever betwe^ta  club  and  a  distillery  or  brew- 
ery or  a  wholesale  dealer  in  intoxicating 
liquors.  The  diCTerence  between  a  saloon 
and  a  clubhouse  is  the  difference  'between 
a  public  and  a  private  house.  The  former 
may  be  entered  by  any  person,  irrespective 
of  race,  creed,  color,  or  previous  condition 
of  servitude.  The  latter  may  be  entered  on- 
ly by  its  members  and  their  guests,  or  by 
the  agents  and  servants  of  the  club  In  the 
course  of  their  employment  The  openly 
avowed  purpose  of  the  saloon  keeper  is  to 
obtain  patronage  and  increase  his  business, 
and  he  courts  publicity  almost  to  the  verge 
of  notoriety. 

On  the  other  hand,  the  best  clubs  are  very 
ex<diisiTe«  of  limited  membership,  and  usually 


with  a  large  list  of  persons  awaiting  admis- 
sion. While  It  is  possible  that  a  club  might 
be  incorporated  for  the  sole  purpose  of  Bell- 
ing, distributing,  and  dispensing  intoxicating 
liquors  to  its  members,  it  is  highly  improb- 
able that  corporations  would  often  be  formed 
for  that  purpose.  Clubs  are  generally  con- 
stituted for  social  culture,  and  sometimes  for 
scientific,  artistic,  and  social  purposes.  The 
sale,  distribution,  and  dispensing  of  Intoxi- 
cating liquors  to  the  members  of  a  club  is 
merely  an  incident  in,  and  not  the. main  pur- 
pose of,  its  existence.  Many  of  them  serve 
food,  but  that  is  not  the  object  for  which  they 
were  incorporated.  Many  of  them  supply 
pool  and  billiard  tables  for  the  use  of  their 
members,  but  that  fact  does  not  require  them 
to  take  out  licenses  for  the  keeping  of  the 
same  or  render  them  liable  to  the  penalties 
provided  in  Gen.  Laws,  c.  104,  {10,  for  keep- 
ing the  same  without  license,  unless  they  are 
kept  "for  public  use  or  profit  within  this 
state."  So  some  clut>s  have  bowling  alleys 
and  might  have  shooting  galleries  for  the 
exercise  and  entertainment  of  their  members 
without  license  under  existing  statutes  so 
long  as  they  were  kept  for  private  use,  and 
not  for  public  use  and  profit  A  club  may 
be  considered  in  the  light  of  a  large  family 
united,  not  Indeed  by  ties  of  blood,  but  by  a 
community  of  interest,  intellectual,  and  MO- 
clal,  and  in  the  case  of  unincorporated  asso- 
dationd  by  community  of  goods. 

The  fee  for  a  special  club  license  Is  fixed 
at  $25,  irrespective  of  the  membership  of  the 
club,  and  the  license  fee  goes  into  the  treas- 
ury of  the  dty  or  town  which  grants  the 
same.  There  is  no  provision  of  law  by  whidi 
the  state  is  entitled  to  any  portion  thereof. 
License  fees,  under  chapter  1583,  range  from 
$800  to  $1,000.  whereof  three-fourths  are  for 
the  use  of  the  City  or  town  and  one-fourth  is 
for  the  use  of  the  state.  If  special  club  li- 
censes can  only  be  granted  in  the  proportion 
of  one  for  each  500  inhabitants  as  herein- 
before stated,  it  would  be  within  the  bounds 
of  possibility  that  none  but  special  club  li- 
censes might  be  Issued  in  the  city  of  Provi- 
dence, in  which  case  397  clubs  would  ex- 
haust the  licensing  power  of  the  commis- 
sioners, in  which  event  the  sum  of  $0,925 
would  inure  to  the  benefit  of  the  city  treasury 
and  none  of  it  to  the  state,  while  the  general 
public  outside  of  club  meml>er8hip  would  be 
cut  oft  from  its  source  of  supply.  It  Is  a 
well-known  fact  that  club  membership  may 
have  very  little  to  do  with  the  population  of 
the  place  wherein  the  clubs  are  located.  For 
example,  the  town  of  East  Providence  has 
become  the  home  of  several  well-known  chibs, 
among  which  may  be  mentioned  the  Squan- 
tum  Association,  the  Pomham  Club,  the  Aga- 
wam  Hunt  dub,  and  the  Wannamolsett 
Country  dub.  It  is  quite  likely  that  these 
clubs  have  a  membership  exceeding  1,000  per- 
sons, and  it  is  very  unlikely  that  3  per  cent  oC 
their  members  are  residents  of  the  town. 

Th«  object  of  Pub.  Laws,  c  1235,  p.  198, 
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passed  May  5,  1906,  appears  to  be  to  glre 
to' such  towne  and  cities  as  may  be  'willing 
to  acquire  revenue  from  Intoxicating  liquors 
the  opportunity  to  increase  the  same  by  the 
addition  of  lice^nse  fees  for  grants  of  special 
club  licenses  issued  to  clubs  or  associations 
for  the  purpose  of  permitting  them  to  use 
the  buildings,  places,  or  tenements  occupied 
bjr  them  within  such  town  or  city  for  the 
purpose  of  selling,  distributing,  or  dispensing 
Intoxicating  liquors  to  their  members  and 
upon  their  premises.  This  Is  well  termed 
a  special  club  license,  for  It  does  not  au- 
thorize competition  for  business  with  public 
liquor  dealers  and  only  authorizes  sales,  etc., 
to  Its  members  upon  its  premises.  The  stat- 
ute Itself  Is  entitled  "An  act  hi  addition  to 
chapter  92  of  the  General  Laws  entitled 
•Of  the  Suppression  of  Certain  Nuisances,' " 
and  was  Intentionally  made  so  for  it  creates 
a  new  class  of  nuisances,  tIz.,  buildings,  pla- 
ces, or  tenements  in  towns  and  cities  wherein 
liquor  licenses  are  granted,  used  by  clubs  or 
associations  for  the  purpose  of  selling,  etc.. 
Intoxicating  liquors  to  their  members  or 
others.  That  the  Legislature  did  not  intend 
it  to  be  an  amendment  of  or  in  addition  to 
Gen.  Laws,  c.  102,  appears  clearly  from  Its 
title  and  also  from  the  fact  that,  while  said 
chapter  102  Is  mentioned  three  times  there- 
in, the  references  thereto  are  not  of  such 
a  character  as  to  suggest  the  idea  that  special 
club  licenses  are  to  be  covered  by  tHe  provi- 
sions of  said  chapter  102.  The  first  refer- 
ence describes  the  cities  and  towns  wherein 
the  newly  deemed  nuisances  are  located. 
The  second  reference  to  said  chapter  pro- 
vides that  in  cities  and  towns  where  liquor 
licenses  are  issued  special  club  licenses  may 
be  issued,  and  the  third  reference  provides 
that  special  club  licenses  shall  expire  at  the 
same  time  as  other  licenses  granted  under  the 
provisions  of  Gen.  Laws,  c.  102,  and  may  be 
revolted  at  any  time  by  the  licensing  board. 
As  the  liquor  licenses  granted  under  the 
provisions  of  Gen.  Laws,  c.  102,  and  Its 
amendments,  confer  upon  the  licensees  there- 
in named  authority  to  compete  for  the  pat- 
ronage of  the  public,  the  Legislature  has 
wisely  provided  for  the  safeguarding  of  the 
public  by  prescribing  the  conditions  upon 
which  the  licenses  may  be  granted  and  en- 
joyed, and  also  by  providing  penalties  for  the 
violation  of  the  same.  Thus  it  is  made  nec- 
essary to  publish  notice  of  applications  for- 
licenses  In  order  that  any  person  may  remon- 
strate against  the  granting  of  the  licenses, 
or  any  of  them,  if  he  sees  fit  And  each  ap- 
plicant Is  required  to  give  bond  with  satis- 
factory sureties  in  the  sum  of  $1,000,  with 
condition  not  to  violate  any  of  the  provi- 
sions of  Gen.  Laws,  cc.  02,  102,  281  ("Of  Of- 
fices against  Chastity,  Morality,  and  De- 
cency"). Nor  shall  any  license  be  granted  for 
the  sale  of  such  liquors  in  any  building  or 
place,  except  taverns,  already  licensed  with- 
in 200  feet  of  the  premises  of  any  public  or 
parochial  school,  nor  where  the  owners  of 


the  greater  part  of  the  land  within  200  feet 
of  such  building  or  place  shall  file  with  thfe 
board  having  jurisdiction  to  grant  licenses 
their  objection  to  the  granting  of  such  li- 
cense. All  of  these  provisions  are  appro- 
priate In  connection  with  the  granting  of 
licenses  for  the  manufacture  and  sale  of 
liquor  to  the  public,  which  licenses  can  be 
revoked  under  the  provisions  of  said  chap- 
ter 102,  S  12,  which  reads  as  follows:  "Sec. 
12.  If  any  licensed  person  shall  be  convicted 
of  the  violation  of  any  of  the  provisions  of 
this  chapter,  his  bond  shall  be  put  in  suit  by 
the  town  or  city  treasurer  of  the  town  or  city 
where  such  bond  is  given,  and  by  due  process 
of  law  the  penal  sum  thereof  be  recovered 
for  the  use  of  such  tovra  or  city.  If  any  such 
licensed  person  shall  permit  the  house  or 
place  where  he  Is  licensed  to  sell  liquors  un- 
der the  provisions  of  this  chapter,  to  become 
disorderly,  so  as  to  annoy  and  disturb  the 
persons  inhabiting  or  residing  in  the  neigh- 
borhood thereof,  or  shall  permit  any  gambling 
or  unlawful  gaming  to  be  carried  on  therein, 
or  shall  permit  any  of  the  laws  of  the  state 
to  be  violated  therein,  in  addition  to  any 
penalties  which  may  be  prescribed  by  statute 
for  such  offenses,  lie  may  be  summoned  be- 
fore the  said  council  or  commissioners,  when 
he  and  the  witnesses  for  and  against  him 
may  be  heard;  and  if  it  shall  be  made  to 
appear  to  the  satisfaction  of  said  council  or 
commissioners,  that  such  licensed  person  has 
violated  any  of  the  provisions  of  this  chap- 
ter, then  said  council  or  commissioners  shall 
revoke  his  license,  and  such  licensed  person 
shall  cease  to  have  any  authority  thereun- 
der, and  shall  thereafter  be  disqualified  for 
holding  any  of  the  licenses  provided  for  here- 
in in  the  state  for  the  period  of  five  years"— 
while  the  special  club  licenses  can  be  revok- 
ed, without  notice  or  hearing,  at  any  time 
by  the  licensing  board. 

The  penalties  under  the  two  statutes  are 
different.  The  penalties  under  chapter  102 
are  for  selling  without  a  license  in  case  of  a 
first  offense  $20,  costs,  and  Imprisonment  for 
10  days,  and  in  case  of  a  second  conviction, 
$50,  costs,  and  imprisonment  for  three 
months,  and,  in  case  of  a  third  or  subsequent 
conviction,  $100,  costs,  and  Imprisonment  for 
not  less  than  three  nor  more  than  sis 
months,  and  for  keeping  or  sufTering  to  be 
kept  on  his  premises  $20  and  imprisonment 
for  10  days.  The  penalty  for  keeping  or 
maintaining  a  club  nuisance  is  not  less  than 
$100  nor  more  than  $1,000^  costs,  and  the 
nullification  of  the  charter  of  the  dab.  Oth- 
er penalties  are  prescribed  under  said  chap- 
ter 102  for  violation  of  various  provisions 
of  said  chapter. 

The  scope  of  the  application  of  said  chap- 
ter 102  and  of  said  chapter  1235  are  dUterent 
The  club  premises  nsed  for  sudi  sales  are 
made  nuisances  only  in  such  towns  or  cities 
as  grant  liquor  licenses  and  during  the  time 
they  continue  to  grant  them  pursuant  to  said 
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chapter  lOZ,  wblle  said  cliapter  102  applies 
to  ail  the  cities  and  towns  of  the  state. 

The  snbject-matters  are  largely  different. 
Said  chapter  102,  as  above  quoted,  contains 
many  prorlslons  Inconsistent  irlth  the  main- 
tenance of  or  licensing  of  clubs  and  to  make 
clubs  subject  to  the  numerous  provisions  of 
said  chapter  102  would  practically  nullify 
said  chapter  1235,  and  prevent  the  Issuing  of 
club  licenses.  The  building,  place,  or  tene- 
ment maintained  by  a  club  or  association  for 
the  use  of  Its  members  and  guests  Is  essen- 
tially a  private  place;  and  some  clubs,  to  a 
greater  or  less  extent,  famish  food  and  drlnU 
and  not  Infrequently  sleeping  accommoda- 
tions for  their  members  and  guests.  A  fully 
equipped  dub  is  available  as  a  home  for 
Its  members,  and  in  some,  cases  is  the  only 
place  of  residence  or  home  of  some  of  fts 
members.  It  is  not  a  tavern  or  a  victualing 
house  in  any  legal  sense,  as  taverns  and  vict- 
ualing houses  are  public  places,  and  are  re- 
quired to  be  licensed  and  regulated  as  such, 
while  clubs  are  not.  Said  chapter  102  pro- 
hibits sales  of  spirituous  liquors  on  Sunday, 
election  day,  Labor  Day,  and  Christmas  Day, 
except  in  licensed  taverns  when  served  with 
food  to  guests,  and  prohibits  women  and 
minors  drinking  the  same  upon  the  licensed 
premises  except  in  licensed  taverns  or  vict- 
ualing houses.  Therefore  what  would  be 
lawful  in  a  tavern  or  victualing  house  would 
by  the  construction  claimed  In  favor  of  the 
petition  be  unlawful  In  a  club  used  to  some 
extent  for  the  same  purposes.  Section  5  of 
said  chapter  102  provides  that  "no  license 
shall  be  Issued  for  the  sale  of  Intoxicating 
liquors  in  any  place,  except  licensed  taverns, 
where  a  dwelling  bouse,  or  a  place  used  as 
a  dwelling  house,  is  connected  therewith 
from  within  such  licensed  place;  and  no  li- 
cense shall  be  granted  for  the  sale  of  in- 
toxicating liquors  In  any  place,  except  licens- 
ed taverns,  to  which  an  entrance  shall  be 
allowed  other  than  directly  from  a  public 
traveled  way." 

At  times  it  has  been  found  convenient  to 
lease  or  purchase  a  commodious  dwelling 
house  for  use  as  a  clubhouse,  and  the  same 
has  been  used  for  dwelling  house  purposes  by 
members,  guests,  and  to  some  extent  by  em- 
ployes; and  the  house  usually  and  neces- 
sarily has  an  entrance  or  entrances  other 
than  directly  from  a  public  traveled  way. 
These  conditions  existed  In  the  case  of  the 
leading  clubs  of  the  state  at  the  time  of  the 
enactment  of  said  chapter  1235,  and  still 
continue.  Furthermore,  the  premises  of 
most.  If  not  all,  other  clubs  are  not  confin- 
ed to  the  ground  floor,  so  that  the  entrances 
thereto  are  not  directly  from  a  public  trav- 
eled way.  It  is  difficult  to  imagine  that  the 
General  Assembly  Intended  that  the  more 
opnient  clubs  could  not  obtain  licenses  for 
the  sale  of  liquors  In  their  clubhouses,  while 
allowing  licenses  for  clubs  of  lesser  scope, 
and  that  only  clubs  located  on  the  ground 
floor  of  a  building  and  In  a  imrt  of  the  build- 


ing opening  directly  upon  a  pnbUc  traveled 
way  could  be  licensed. 

Prior  to  the  passage  of  said  chapter  1235, 
In  May,  1905,  this  court  held  In  McAloon  v. 
License  CtommUsioners,  22  R.  I.  191,  193,  46 
Atl.  1047,  1048  (1900),  referring  to  said  sec- 
tion 5,  that,  "if  the  place  in  question  did  not 
conform  to  these  requirements,  the  board 
had  no  Jurisdiction  to  grant  a  license.  Its 
action  was  void."  We  also  held  in  State  v. 
Conley,  22  R.  I.  S97,  401,  48  Atl.  200,  201 
(1901)  that  an  entrance  requiring  a  circuitous 
or  crooked  route  from  the  highway  to  the  li- 
censed place  was  an  entrance  other  than  di- 
rectly from  a  public  traveled  way,  saying: 
"The  clause  of  the  statute  under  omsldera- 
tlon  is  commonly  known  as  'the  back-door 
law.'  Its  Intent  is  to  promote  the  observance 
of  the  laws  relating  to  liquor  saloons,  and 
to  prevent  the  violation  thereof  by  requiring 
that  entrance  to  such  saloons  be  under  di- 
rect public  observance  from  the  highway." 
As  to  the  claim  that  section  5  prohibited  on- 
ly entrances  through  other  rooms  or  build- 
ings, we  said  (pages  402,  403,  of  22  R.  I.,  page 
201,  48  Atl.):  "We  are  of  the  opinion  that 
the  statute  Includes  in  its  prohibition  such 
entrances  also,  but  that  It  cannot  be  limited 
to  prohibit  such  entrances  only.  As  prohibit- 
ing entrances  through  other  rooms,  buildings, 
etc.,  which  may  have  doors  successively  in  a 
straight  line  from  the  street,  the  language 
of  the  statute  must  be  given  a  secondary 
meaning — as  Immediately  for  directly.  A  sec- 
ondary meaning  may  be  Included  with,  but 
should  not  be  preferred  to  or  exclude,  a 
primary  meaning."  And  we  quoted  with  ap- 
proval the  words  of  Morton.  C.  X,  in  Oom- 
monwealth  v.  Ferden,  141  Mass.  28,  6  N.  E. 
239,  as  follows:  "The  purpose  of  the  Legis- 
lature manifested  In  this  and  other  provisions 
of  the  statute  was  that  the  premises  licensed 
and  the  entrances  to  them  should  be  open  and 
exposed  to  view  from  the  public  streets." 
Further,  section  62  of  said  chapter  102  pro- 
vides that  "every  person  licensed  to  sell  in- 
toxicating liquors  shall  cause  to  be  removed 
on  his  licensed  premises  all  obstructions  of 
whatever  kind  that  may  prevent  a  clear  view 
of  the  Interior  of  the  same  from  the  outside 
thereof,  by  the  passer-by,  through  the  win- 
dow, during  the  entire  day  of  each  Sunday." 
In  said  case  of  State  v.  Conley,  22  R.  I.  401, 
48  Atl.  201,  we  referred  to  this  section  as  the 
"screen  law,"  saying:  "This  section  does  not 
expressly  provide  that  the  view  shall  be  from 
the  highway,  but  it  implies  as  much,  since 
the  public  ordinarily  would  have  no  right  to 
pass  by  saloon  windows  not  opening  on  a 
highway." 

In  the  passage  of  said  chapter  1235  the 
General  Assembly  presumably  legislated  in 
view  of  the  construction  placed  by  this  court 
upon  said  chapter  102  and  the  x)ower  to  grant 
licenses  thereunder,  and  it  is  not  to  be  pre- 
sumed that  the  Legislature  intends  to  permit 
something  to  be  done  by  one  statute  the  do- 
ing of  which  It  prohibits  by  another  separate 
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statute  while  both  of  said  statntes  are  co- 
existent. Under  the  ordinary  well-settled 
mles  of  construction  of  statutes  no  construc- 
tion will  be  adopted  which  will  defeat  the 
evident  purpose  of  a  statute.  As  we  said  in 
State  v;  Drowne,  20  R.  I.  302,  306,  38  AU. 
078,  979 :  "We  are  bound  to  construe  a  stat- 
ute in  the  most  beneficial  way  which  Its  lan- 
guage will  permit,  in  order  to  prevent  Incon- 
sistency or  Injustice,"  and  "such  construction 
will  be  adopted  as  shall  appear  most  reason- 
able, and  best  suited  to  accomplish  the  olv 
Jects  of  the  statute,  and  that  a  construction 
which  leads  to  an  absurdity  will  be  avoided 
if  possible."  Not  only  is  the  substance  of 
said  chapter  102  materially  different  from 
that  of  said  diapter  1235,  as  might  be  ex- 
pected, as  the  one  regards  the  licensing  of  a 
private  dub  or  association,  and  the  other 
contemplates  the  licensing  and  regulating  of 
intoxicating  liquors  to  the  public  generally, 
but  also  the  terms  of  said  chapter  102  in 
numerous  provisions  expressly  limit  its  oper- 
ation to  licenses  granted  under  the  provisions 
of  said  chapter  102.  For  instance,  In  sec- 
tion 2  thereof,  as  amended  by  said  chapter 
1583,  the  following  words  are  used :  "But  no 
license  granted  under  the  provisions  of  this 
chapter  shall  authorize  any  person  to  sell"; 
"before  granting  a  license  to  any  person  un- 
der the  provisions  of  said  chapter";  "before 
any  license  shall  be  Issued  under  the  provi- 
sions of  this  chapter."  In  section  4,  as 
amended,  the  following  words:  "for  the  sale 
of  Intoxicating  liquors  pursuant  to  this  chap- 
ter" ;  "no  license  under  the  provisions  of  this 
chapter  shall  be  granted" ;  "then  licenses  un- 
der the  provision  of  this  chapter  shall  be 
granted."  Special  club  licenses  are  Issued 
under  the  authority  of  said  chapter  1235, 
and  cannot  be  issued  under  said  chapter  102 
by  reason  of  the  numerous  differences  here- 
inbefore specified,  and  cannot  reasonably  be 
classed  as  Included  In  the  licenses  Issued  un- 
der said  chapter  102.  Said  chapter  1235  is 
complete  In  itself  In  every  essential  particu- 
lar. It  contains  the  prohibition,  the  penal- 
ties for  its  violation,  and  the  power  to  license 
ahd  to  revolie  the  license.  It  does  not  con- 
tain numerous  regulations  as  to  the  conduct 
of  clubs  having  such  licenses.  This  would  not 
be  expected  in  the  case  of  a  private  club  or 
association. 

As  to  the  contention  of  the  petitioner  "that, 
if  the  General  Assembly  had  Intended  to  limit 
the  operation  of  chapter  1583  to  the  statute 
and  amendments  thereof  recited  in  section  1, 
they  would  not  have  felt  it  necessary,  and 
it  would  not  have  been  necessary,  for  them 
to  refer  to  druggists'  liquor  licenses  in  order 
to  except  them  from  the  number  of  licenses 
to  be  granted  under  said  last  mentioned 
statute,"  It  is  sufficient  to  observe  that  the 
exception,  viz.,  "not  Including  druggists'  liq- 
uor licenses,"  was  evidently  Inserted  In  the 
section  out  of  abundant  caution.    There  does 


not  appear  to  be  any  necessity  fof  Its  in- 
sertion. While  druggists  may  be  citizens,  the 
law  does  not  require  that  they  shall  De.  The 
provisions  of  the  statute  relating  to  this  sub- 
ject are  contained  in  Pub.  Laws,  c.  1223, 
p.  162,  §  2,  passed  April  14,  1005,  which  reads 
as  follows: 

"Sec.  2.  Section  53  of  chapter  102  of  the 
General  Laws  of  Bhode  Island  is  hereby 
amended  so  as  to  read  as  follows: 

"  'Sec.  63.  The  town  councils  of  the  several 
towns  and  the  boards  of  license  commission- 
ers provided  for  In  this  chapter  may  grant 
or  refuse  to  grant  licenses  to  be  Imown  as 
druggists'  liquor  licenses,  to  such  persons, 
being  residents  of  this  state,  as  are  by  law 
authorized  to  retail,  compound,  and  dispense 
me^cines  and  poisons,  for  the  sale  of  pure, 
spirituous,  and  Intoxicating  liquors  In  quan- 
tities not  to  exceed  one  pint,  or  In  an  original 
package  .containing  not  more  than  one  quart, 
for  medicinal  purposes  only,  and  not  to  be 
drunk  on  the  premises  of  the  seller.  Such  li- 
censes may  be  granted  at  any  time  and  shall 
expire  on  the  first  day  of  May  next  succeed- 
ing the  granting  of  the  same.  The  fee  for 
such  license  shall  be  twenty-flve  dollars,  and 
such  license  shall  be  subject  to  the  provisions 
of  section  eleven  of  this  chapter,  and  shall 
state  that  the  liquors  are  to  Xk  sold  for  medic- 
inal purposes  only,  and  not  to  be  drunk  up- 
on the  premises.' " 

It  thus  appears  that  they  must  be  "per- 
sons, lielng  residents  of  this  state,"  and  It 
further  appears  by  reference  to  Gen,  Lews 
1896,  c.  152,  "Of  Medicines  and  Poisons,"  that 
such  persons  must  apply  for  examination  and 
registration,  etc.,  from  which  it  follows  that 
natural,  and  not  artificial,  persons,  are  in- 
tended. Moreover,  the  statute  applies  to  all 
the  cities  and  towns  of  the  state,  and  Is  not 
limited  to  such  as  permit  intoxicating  liquors 
to  be  sold  therein.  Furthermore,  while  it  is 
true  that  said  chapter  1223  Is  not  an  amend- 
ment of  section  2,  c.  102,  Gen.  Laws,  It  Is  In 
terms  an  amendment  of  that  chapter. 

The  foregoing  consideration  of  the  subject 
leads  tis  to  the  conclusion  that  a  construction 
which  would  make  said  chapter  1235  subject 
to  the  provisions  of  said  chapter  1583  would 
be  destructive  of  the  legislative  Intent  as  the 
same  Is  expressed  In  the  aforesaid  statutes. 
For  these  reasons,  the  question  presented 
must  be  answered  in  the  negative. 

The  prayer  of  the  petition  for  a  writ  of 
certiorari  is  therefore  denied  and  dismissed. 


(82  vt  U) 
PB3IBER  V.  BURTON. 

(Supreme  Court  of  Vermont.    Rutland.    Jan. 
16,  1909.) 

Deeds  (J  196*)— Uwdok  Inn.t;xn(»— Dckd  to 
Child. 

The  relation  of  parent  and  child  raises  no 
presumption  of  undue  influence  in  a  convey- 
aoce  by  the  parent  to  the  child,  but  is  evidence 
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to  be  weighed  in  connection  with  the  other  facts 
aod  eircumstances  against   the  child,  and   the 

Serson  attacking  the  conveyance  must  show,  in- 
ependent  of  any  presumption,  that  undue  in- 
fluence was  exercised. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  i  587;   Dec.  Dig.  i  196.*] 
Munson,  J.,  dissenting. 

Appeal  In  Chancery,  Rutland  County;  Al- 
fred A.  Hall,  Chancellor. 

BUI  by  E.  R.  Pember,  admiaistrator  of  the 
estate  of  Sarah  A.  Burton,  deceased,  against 
George  H.  Burton.  Decree  for  complainant, 
and  defendant  appeals.  RoTersed  and  re- 
manded, with  mandate  to  dlBmiss  the  bill. 

This  is  a  bill  In  chancery  to  set  aside  a 
deed  of  land  from  the  Intestate  to  her  son, 
the  defendant,  and  the  transfer  to  him  of  a 
sayings  bank  deposit  book,  on  the  gromid  of 
mental  Incapacity  and  undne  Inflnence. 

The  Intestate's  husband  died  in  Janna^, 
1002,  learing  to  her  his  entire  estate.  In 
Marcb,  1902,  she  made  her  will,  whereby  she 
gave  George,  the  defendant,  a  farm  worth  |S,- 
000  and  $1,000  to  his  wife,  a  few  small  leg- 
acies to  their  children  and  grandchildren,  and 
the  rest  of  her  estate  to  George  and  her  son 
Charles  equally.  Charles  Is  a  traveling  sales- 
man, has  a  wife  but  no  children,  and  lives 
In  the  village  of  Wells.  George  is  a  farmer, 
and  lived  on  his  father's  farm  in  Wells  at 
the  time  of  his  father's  death,  but  Bubseguent- 
ly  moved  Into  the  village  of  Wells,  and  later, 
in  April,  1903,  moved  with  his  family  to  the 
home  place  in  the  village  where  bis  mother 
lived,  and  from  that  time  she  was  a  member 
of  his  family.  She  was  75  years  old  when 
her  husband  died,  had  chronic  Brlghfs  dis- 
ease, and  a  ^ock  in  1800  thought  to  have 
been  occasioned  by  tbe  disease.  She  never 
afterwards  fully  recovered  her  speech,  and 
was  always  thereafter  more  or  leas  crippled 
In  ber  limbs,  and  unable  to  walk  without  a 
cane,  and  part  of  the  time  not  at  all.  The 
lameness,  however,  was  said  to  have  been 
caused  largely  by  rheumatlstn,  and  might  not 
have  been  due  to  the  shock.  Physically  she 
was  much  broken  before  her  husband  died, 
and  never  recovered  her  health,  though  she 
was  better  at  times.  The  shock  rendered  her 
unconscious,  but  this  condition  passed  away, 
and  her  mind,  though  somewhat  weakened, 
was  generally  fairly  good  for  one  of  her  age 
until  the  spring  of  1906,  though  during  that 
period  her  mind  was  clouded  at  tbnes  and 
her  memory  somewhat  Impaired.  She  was  oc- 
casionally melandioly,  and  now  and  then 
wandering  and  flighty  In  mind.  During  aU 
this  time  disease  and  advancing  years  were 
doing  their  work,  and  In  the  spring  of  1905 
she  had  another  and  more  serious  shock, 
following  which  she  took  her  t>ed,  and  stead- 
ily declined  until  she  died  in  December  of 
that  year.  During  the  time  George  lived 
with  his  mother  the  relations  betwerai  him 
and  Charles  and  tbeAi  families  were  some- 


what strained.  George  became  the  head  of 
the  family  in  his  mother's  house,  and  Charles 
felt  that  be  was  not  welcome  there,  for  which 
he  bad  some  ground,  and  therefore  he  saw 
less  of  his  mother  than  he  otherwise  would, 
though  he  lived  but  a  few  rods  away,  and  his 
mother  occasionally  visited  him  at  his  house. 
She  grieved  somewhat  over  this  estrangement, 
and  mourned  that  she  saw  less  of  Charles 
than  of  George.  Tbe  bystanders  and  the 
witnesses  of  the  deed  sought  to  be  set  aside 
testified  that  at  the  time  of  Its  e^tecution  she 
was  in  a  sound  and  normal  condition  of 
mind,  and  there  was  no  evidence  to  the  con- 
trary except  that  covering  the  period  after 
her  shock  in  1900,  which  tended  to  show  that 
her  mind  was  impaired  generally.  Nothing 
occurred  on  the  immediate  occasion  of  the 
execution  of  said  deed  to  excite  suspicion, 
and  the  master  finds,  subject  to  the  above 
statement  about  the  Impairment  of  her  mind, 
that  at  the  time  she  made  the  deed  she  was 
in  a  normal  condition  of  mind,  and  compre- 
hended the  force  and  eflTect  of  It 

As  to  the  transfer  of  the  savings  bank 
book,  there  was  no  specific  evidence  the  mas- 
ter says  on  which  he  could  make  any  find- 
ing as  to  her  condition  of  mind  at  the  time 
of  the  transfer  other  than  the  general  con- 
dition of  mind  at)Ove  stated.  There  was  no 
evidence  directiy  tending  to  show  that  €teorge 
or  his  family  had  ever  made  any  statement, 
nor  that  the  Intestate  had  ever  said  any- 
thing, indicating  that  direct  request  had  been 
made  to  her,  nor  direct  influence  used  upon 
her,  to  influence  her  in  either  of  said  trans- 
actions; and  the  master  says  that.  If  undue 
influence  is  fOund,  it  must  be  as  a  con(flu8lon 
of  fact  from  the  circumstances  he  reports. 
He  then  goes  on  to  say  that  before  and  at  the 
time  of  said  transactions  the  intestate  was  a 
part  of  George's  family,  and  relied  upon  blm 
to  manage  and  atHend  to  ber  affairs;  that 
her  relations  with  him  and  bis  family  were 
cordial,  and  that  all  tbe  evidence  tended  to 
show  that  she  was  treated  by  him  and  his 
family  with  kindness  and  consideration ;  that 
as  head  of  the  family  be  was  her  protector, 
confldent,  and  adviser;  that  bis  wife  was 
conscientious  In  her  attentions,  cheerful  in 
disposition,  and  perhaps  somewhat  insinuat- 
ing in  manner ;  that  undoubtedly  a  prejudice 
existed  in  the  family  against  Charles,  and, 
whether  it  was  used  against  him  with  the  In- 
testate or  not,  no  doubt  she  felt  his  absoice 
as  compared  with  George ;  tbat  she  was  old, 
weak,  and  feeble,  and  the  opportunity  open, 
and  the  relations  opportune,  for  George  and 
his  family  to  exercise  influence  against 
Charles ;  that  it  Is  impossible  to  get  Into  tbe 
bosom  of  that  family  and  ascertain  exactly 
what  took  place  there,  and  equally  difilcult 
to  lay  bare  tbe  facts,  and  learn  what  Influ- 
ences, if  any,  were  operating  upon  tbe  mind 
of  the  intestate;  that  those  having  the  best 
opportunity  to  observe  were  divided;    that 


•For  other  casM  see  uun*  topic  and  lecUon  NUMBER  In  Dec.  *  Am.  Diss.  1907  to  date,  *  JEleporter  lodocM 
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one  la  Impressed  by  the  progressive  movement 
of  the  property  from  the  Intestate  to  George, 
namely,  that  within  a  few  weeks  after  the 
death  of  her  husband  she  made  a  will,  giving 
the  farm,  worth  |3,000,  to  George  and  $1,000 
to  his  wife,  and  $300  or  $400  to  their  children 
and  grandchildren;  that  subsequently,  in  the 
same  year,  she  conveyed  the  farm  to  him 
outright,  thereby  giving  him  the  immediate 
possession  and  pse  of  it;  that  In  the  spring 
of  the  next  year  George  went  to  live  with  his 
mother,  and  took  possession  of  the  home- 
Stead;  that  the  nest  year  she  gave  him  the 
deed  in  question,  thereby  adding  $1,500  to 
$2,000  to  his  share  of  his  father's  estate; 
that  later,  in  the  same  year,  she  transferred 
to  him  the  bank  book,  evidencing  a  deposit 
with  interest  of  $1,345,  thus  giving  bim  and 
his  family  from  $6,900  to  $7,400,  which,  with 
half  of  the  remainder,  would  make  $8,700  or 
$9,200  out  of  an  estate  of  about  $11,000. 

The  defendant  claimed  that  the  conveyance 
and  the  transfer  were  made  pursuant  to  his 
father's  request,  and  in  consideration  of  his 
mother's  support;  but  the  master  does  not 
find  that  to  be  so.  The  master  says  that  if, 
In  the  circumstances,  the  burden  is  on  George 
to  show  that  he  did  not  exercise  undue  in- 
fluence, he  has  not  shown  It;  but  if,  on  the 
other  hand,  the  burden  is  on  the  orator  inde- 
pendent of  any  presumption  to  show  affirma- 
tively that  such  Influence  was  exercised,  he 
has  not  established  that  fact  But  the  mas- 
ter, referring  to  certain  recent  decisions  of 
this  court,  goes  on  to  say  that  he  under- 
stands the  rule  therein  laid  down  to  be  that, 
when  a  conveyance  or  a  bequest  is  made  to 
one  standing  in  a  confidential  relation  to  the 
grantor  or  to  the  testator,  the  burden  is  on 
the  party  claiming  under  such  conveyance  or 
.  will  to  remove  the*  suspicion  cast  upon  such 
transaction  by  reason  of  such  confidential 
relation,  and  that,  when  a  third  person  has 
the  affirmative  of  the  issue,  this  presumption 
becomes  evidence  to  be  weighed  in  his  behalf 
in  connection  with  all  the  other  evidence  In 
the  case.  He  then  goes  on  further  to  say 
that,  applying  this  rule,  he  finds  that  George 
stood  in  a  confidential  relation  to  his  mother, 
and  was  her  adviser  and  guide ;  that  an  un- 
due proportion  of  the  estate  was  transferred 
to  him  by  his  mother  while  he  so  acted  and 
such  relation  existed;  that  he  had  not  re- 
moved the  suspicion  or  the  presumption  that 
the  law  cast  upon  him  in  these  transactions ; 
and  that,  giving  the  orator  the  benefit  of  that 
presumption  in  connection  with  the  other  evi- 
dence, he  finds  that  the  intestate  was  unduly 
infiuenced  by  George  and  his  family  to  make 
the  conveyance  and  the  transfer  In  question. 

Argued  before  ROWELL,  C.  J.,  and  TY- 
LER, MUNSON,  and  WATSON,  JJ. 

Butler  &  Moloney,  for  appellant  O.  O. 
Farrar  and  Lawrence  &  Lawrence,  for  ap- 
pellee. 

ROWELL,  a  J.  It  may  be  that  th4  law 
would  presume  undue  influence  in  this  case 


if  the  relation  of  parent  and  child  had  not 
existed;  and  the  question  is  whether  the 
existence  of  that  relation  makes  any  differ- 
ence. .  Transactions  between  parent  and  child 
may  proceed  upon  arrangements  between 
them  for  the  settlement  of  property  or  of 
their  rights  In  property  in  which  they  are 
Interested.  In  such  cases  the  la"W  regards 
the  transactions  with  favor,  and  does  not 
minutely  weigh  the  considerations  on  either 
side.  Even  ignorance  of  rights,  if  equal  on 
both  sides,  may  not  avail  to  impeach  the 
transaction.  But  It  is  said  that  on  princi- 
ples of  natural  justice  and  considerations 
Important  to  the  interests  to  society  growing 
out  of  the  relation  of  the  parties,  the  law 
examines,  scrutinizes,  weighs  In  golden 
scales,  and  holds  prima  fade  void  transac- 
tions of  bounty  from  child  to  parent  so  soon 
after  majority  thtft  the  child  may  probably 
noj:  have  been  entirely  free  from  parental 
Influence  therein.  This  is  the  doctrine'  of 
many  of  the  cases,  but  some  hold  otherwise. 
Thus  in  Jenkins  v.  Pye,  12  Pet  241,  9  L. 
Ed.  1070,  the  federal  Supreme  Ciourt  refused 
to  adopt  that  doctrine,  and  said  that  the 
Interest  of  the  child  is  abundantly  protected 
by  keeping  a  watchful  eye  over  the  transac- 
tion, to  see  that  no  undue  Influence  was 
brought  to  bear  upon  It  But  it  is  very  gen- 
erally held  that  no  presumption  of  undue  in- 
fluence arises  from  the  relation  merely  in 
respect  of  gifts  and  voluntary  conveyances 
without  consideration  from  parent  to  child, 
though  some  children  are  thereby  favored, 
to  the  exclusion  of  others,  and  though  the 
beneficiary  is  the  adviser  of  the  parent  and 
had  the  control  and  management  of  his  af- 
fairs. 29  Am.  &  Bhig.  Bncy.  Law  (2d  Ed.) 
132,  133. 

Mr.  Pomeroy  says  that  when  the  parent 
is  old,  infirm,  or  otherwise  in  a  condition  of 
dependence  upon  his  child,  and  the  child  oc- 
cupies a  corresponding  relation  of  authority, 
conveyances  conferring  benefits  upon  the 
child  may  be  set  aside,  but  that  cases  of 
this  kind  plainly  turn  on  the  exercise  of  ac- 
tual undue  influence,  and  not  on  any  pre- 
sumption of  Invalidity,  for  a  gift  from  par^ 
ent  to  child  is  certainly  not  presumed  to  be 
invalid.  2  Pom.  Eq.  i  962.  Mr.  Blspham 
says  that  It  has  been  held  that  in  cases 
where  the  benefit  moves  from  parent  to  child 
there  is  no  burden  resting  upon  the  chUd  to 
explain  the  gift  nor  to  show  the  fairness  of 
the  contract  and  that  this  arould  seem  to  be 
entirely  correct  though  it  need  scarcely  be 
added  that  any  attempt  at  misrepresenta- 
tion or  overreaching  would  render  the  gift 
or  contract  voidable.  BIsp.  Eq.  {  233.  It  is 
said  in  OUphant  v.  Llversldge,  142  III.  160, 
170,  30  N.  E.  334,  that  the  presumption  of 
fraud  does  not  arise  from  the  fact  that  the 
grantor  is  the  father  of  the  grantee;  that 
In  the  case  of  a  gift  from  a  diild  to  a  parent 
undue  Influence  may  be  Inferred  from  the. 
relation,  but  never  when  the  gift  is  from 
the  parent  to  the  child.    It  is  said  In  Mat- 
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tar  of  WIU  at  Martin.  98  N.  T;  1S3. 197.  that 
something  more  must  be  shown  than  the 
relation  of  parent  and  cbild  and  an  oppor- 
tunity for  unfair  dealing;  that  there  must 
be  evidence  that  the  parent  was  Imposed 
npon  or  overcome  by  the  practices  of  the 
child  to  the  benefit  of  the  latter  before  the 
burden  of  proof  can  be  shllted.  In  Wessell 
V.  Ratbjobn,  80  N.  C.  377,  45  Am.  Rep.  696, 
it  was  claimed  that  when  the  relation  of 
father  and  child  exists,  and  the  child  be- 
comes the  beneficiary  under  a  deed  from  the 
father,  the  deed  wUI  be  looked  npon  with 
great  suspicion,  and  If  It  Is  not  fonnd  to  be 
upon  adequate  consideration,  and  the  men- 
tal condition  of  the  father  Is  such  from  de- 
bility as  to  make  him  easily  subject  to  Im- 
proper and  undue  Influence,  and  the  bene- 
ficiary has  opportunity  and  position  to  eze)> 
dse  such  influence  and  control,  the  deed 
will  be  set  aside,  although  no  actual  fraud 
or  undue  Influence  \b  shown.  The  court  said 
that  there  might  be  cases  where  a  parent 
conveys  property  to  his  child  In  which  the 
presumption  of  fact  Is  so  strongly  adverse 
to  the  child  that  the  deed  ought  to  be  found 
against,  unless  the  child  proves  that  It  was 
fairly  and  honestly  made;  but  tiiat  In  such 
a  case  there  must  be  evidence  tending  to 
show,  not  simply  that  there  might  have  been 
but  that  there  was,  mala  fides;  that  the  re- 
lation of  parent  and  child,  as  to  presumption 
of  fraud  and  the  burden  of  proof  to  rebut 
the  same  In  business  transactions  between 
tfa«n,  dojes  not  stand  on  the  same  footing  as 
the  relation  of  trustee  and  cestui  que  trust, 
guardian  and  ward,  attorney  and  client,  and 
the  like,  but  belongs  to  a  different  class  of 
relations,  in  which  the  presumption  Is  not 
so  strong,  and  does  not  arise  under  the  same 
drcnmstances. 

Saufley  v.  Jackson,  16  Tex.  679,  was  a  suit 
to  set  aside  a  voluntary  deed  of  gift  of  slaves 
from  parent  to  child.  The  court  said  that 
an  act  or  a 'contract  by  which  a  benefit  is 
conferred  by  a  child  upon  a  parent  will  be 
set  aside  If  there  are  any  circumstances 
riiowlng  that  It  had  been  induced  by  undue 
influence  of  parental  authority,  and  that  it 
was  a  vexed  question  whether  the  mere  ex- 
istence of  the  relation  did  not  Itself  make 
the  transaction  prima  fade  void;  but  that 
that  doctrine  seems  now  to  be  repudiated  by 
the  courts  of  this  country,  and  has  been  mod- 
ified in  England,  and  that  it  Is  clear  that 
that  rule  was  nev«!r  applied,  unqualifiedly  nor 
quallfiedly,  to  deeds  of  gift  from  parent  to 
child,  but  that  the  reverse  of  that  principle 
has  always  been  sustained,  and  such  deeds 
looked  upon  with  favor  'and  with  favorable 
presumptions.  In  Teegarden  v.  Lewis,  145 
Ind.  98,  lis,  40  N.  B.  1047,  44  K  B.  0,  the 
fladli^  was  that  Deer,  the  Intestate,  when 
old,  weak,  and  chlldli^,  and  while  making 
bis  home  with  the  appellants,  his  son-in-law 
and  daughter,  and  depending  on  them  fbr  his 
home  and  personal  care  and  attention,  and 
oa  UlB  eon-ln-law  to  go  with  him  and  assist 


fatm  'in  transacting  all  of  biff  business,'  madi 
to  them  a  gift  of  a  considerable  sum  of  mon< 
ey.  There  was  no  finding  that  he  was  sub^ 
ject  to  nor  easily  Infiuenced  by  their  persua- 
sion, nor  that  they  exercised  any  persuasion 
to  obtain  the  gift,  nor  did  it  appear  that  at 
the  time  of  the  making  of  the  gift  he  had 
no  other  property,  nor  that  by  making  It  he 
dealt  unjustly  nor  unequally  with  his  other 
children;  and  the  question  was  whether  the 
relation  existing  and  the  Infirmities  of  Deer 
enforced  the  presumption  of  undue  influ- 
ence, and  cast  the  burden  upon  the  redploita 
of  the  bounty  to  show  the  absence  of  such  In- 
fluence. Counsel  for  the  appellants  urged  a 
distinction  between  cases  In  which  the  ordi- 
nary fiduciary  relation  exists  and  those  In 
which  the  relation  of  parent  and  child  exists; 
The  court  said  that  many  of  the  cases  recog- 
nize that  distinction,  though  some  of  those 
cited  Involved  transactions  between  parent 
and  child  and  the  distinction  was  neither 
considered  nor  observed,  but  the  ordinary 
rule  was  applied.  The  court  recognized  and 
applied  the  distinction  contended  for,  and 
said  that.  If  there  was  any  strength  In  the 
exception  to  the  general  rule.  It  was  Indis- 
pensable that  some  element  of  positive  fraud 
should  be  found,  and  that  there  was  no  such 
finding  In  that  case.  Slayback  v.  Witt,  151 
Ind.  376,  50  N.  E.  389,  was  an  action  by  the 
children  and  grandchildren  of  William  Slay- 
back,  Sr.,  and  Anna  Slayback,  deceased, 
against  David  Slayback,  a  son  of  the  dece- 
dents, to  set  aside  a  deed  of  gift  of  a  farm 
from  his  mother  to  him,  on  the  ground  of 
unsoundness  of  mind  of  the  grantor,  want  of 
consideration,  undue  Influence,  and  nonde- 
livery. The  deed  'was  set  aside  below,  and 
partition  ordered.  It  appeared  that  all  of 
the  children  of  the  decedents  had  married 
and  left  home  and  were  doing  for  themselves, 
except  David,  the  appellant,  who  never  mai^ 
rled,  but  remained  at  home  with  his  parents, 
and  took  care  of  them  as  long  as  they  lived. 
On  the  death  of  the  father,  his  estate  was 
divided  among  his  heirs  and  bis  widow,  who 
took  the  home  farm,  which  was  the  land  in 
question.  Long  before  and  at- the  time  of  the 
father's  death,  his  family  consisted  of  him- 
self and  wife  and  David.  After  his  death, 
David  and  his  mother  lived  together  on  the 
farm.  David  was  kind  and  attCTtlve  to  hUi 
parents,  and  especially  so  to  his  mother  after 
his  father's  death.  She  was  old  and  Inflrm 
when  the  deed  was  made,  and  her  mind  was 
weak,  but  not  unsound.  The  court  said  that, 
if  the  deed  was  to  be  set  aside,  it  must  be  on 
the  ground  that  It  was  procured  by  the  un- 
due Influence  of  David,  and  that  there  was 
no  evidence  of  such  Influence  unless  the  fact 
was  required  by  law  to  be  presumed  from 
the  condition  and  situation. of  the  parties  to 
the  deed  and  the  circumstances  surrounding 
the  transaction.  Counsel  for  the  appellees 
contended  that  undue  Influence  must  be  pre^ 
sumed  in  the  circumstances;  that  If  the  re- 
lation (tf  parent  and  child  had  not  eTlstefl, 
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there  being  no  ralnable  consideration  tor  tbe 
deed,  the  nnUorm  current  of  authority  every- 
where would  require  the  presumption  of  un- 
due influence  and  the  setting  aside  of  tbe 
deed,  unless  the  prsumptlon  was  rebutted  by 
afflrmative  proof.  But  tbe  court  said  that 
the  line  of  cases  cited  was  not  applicable  to 
the  case,  because  of  the  relationship  of  the 
parties  to  the  deed,  that  It  was  true  that 
some  of  tbe  cases  cited  sanctioned  the  con- 
tention that  the  rule  was  applicable  to  the 
case,  but  that  the  great  weight  of  modem 
authority  is  the  other  way,  and  Judgment 
was  reversed  on  the  strength  of  Teegarden  v. 
Lewis,  above  cited,  because  there  was  no  evi- 
dence of  actual  undue  Influence,  and  because 
in  such  cases  no  presumption  of  undue  influ- 
ence arises. 

Mackall  v.  Mackall,  135  U.  S.  167,  10  Sup. 
Gt  705,  34  L.  Bd.  84,  was  a  bUl  to  set  aside 
a  deed  of  land  from  father  to  son  on  the 
ground  of  undue  influence.  It  appeared  that 
for  20  years  the  father  and  mother  bad  been 
separated,  and  that  this  son  had  remained 
with  tbe  father,  taking  his  part,  and  assist- 
ing him  in  his  business,  and  that  the  other 
children. bad  gone  with  the  mother,  and  tak- 
en her  part  in  the  family  dlfllcultles.  The 
court  said  that  influence  gained  by  kindness 
and  affection  will  not  be  regarded  as  undue 
if  no  Imposition  nor  fraud  is  practiced,  even 
though  it  Induces  the  testator  to  make  an 
unequal  and  unjust  disposition  of  his  prop- 
erty In  favor  <rf  those  who  have  contributed 
to  his  comfort  and  ministered  to  his  wants,  if 
such  disposition'  is  voluntarily  made;  that, 
right  or  wrong,  it  Is  to  be  expected  that  a 
parent  will  favor  the  child  who  stands  by 
him,  and  give  his  property  to  such  chUd 
rather  than  to  the  others ;  that,  to  defeat  a 
conveyance  made  In  such  circumstances, 
something  more  than  tbe  natural  Influence 
arising  from  such  relationship  must  be 
shown;  that  Imposition,  fraud.  Importunity, 
duress,  or  something  of  that  kind  must  ap- 
pear, otherwise,  the  disposition  of  prop- 
erty that  accords  with  the  natural  Inclina- 
tion of  the  human  heart  must  be  sustained. 
Towson  V.  Moore,  173  U.  S.  17,  19  Sup.  Ct 
332.  48  L.  Ed.  507,  was  a  bill  in  equity  by 
children  of  Leonldas  Campbell,  son  of  Wil- 
liam Campbell,  against  the  two  daughters  of 
William  Campbell  and  their  husbands,  Moore 
and  Russell,  who  were  also  executors  of  the 
wills  of  William  Campbell  and  Mary  Camp- 
bell, his  widow  and  residuary  devisee  and 
legatee,  to  set  aside  a  gift  by  her  to  their 
two  daughters  of  certain  Ooremment  bonds 
as  having  been  obtained  from  her  by  the  un- 
due Influence  of  themselves  and  their  hus- 
bands. It  appeared  that  after  the  death  of 
her  husband  Moore  was  the  business  agent  of 
the  mother,  who. resided  alternately  with  one 
or  the  other  of  her  two  daughters,  living  on 
affectionate  and  confidential  terms  with  them 
and  their  husbands,  and  that  at  tbe  time  of 
tbe  gift  and  her  death  she  was  at  the  house 
Of  hw  daaghtw  Mrs.  Moore.  .  The  plaintiffs 


contended  that  tbe  burden  of  proof  wu  np- 
on  tbe  donees  to  show  tbe  validity  of  the 
gift  But  the  court  bdd  otherwise,  and  said 
that  the  principles  establiahed  by  its  deci- 
sions are  that  In  case  of  a  gift  from  child 
to  parent  tbe  circumstances  attending  it 
should  be  carefully  scrutinized  in  order  to 
ascertain  whether  there  had  been  undue  In- 
fluence in  obtaining  It,  but  that  it  could  not 
be  deemed  prima  facie  void,  that  tbe  pre- 
sumption Is  In  favor  of  its  validity,  and  that. 
In  order  to  set  it  aside,  the  court  must  be 
satisfied  that  it  was  not  the  voluntary  act  of 
the  donor,  and  that  the  same  rule  as  to  bur- 
6ea  of  proof  applies  with  equal  If  not  great» 
force  to  tbe  case* of  a  gift  from  parent  to 
child,  even  If  the  effect  of  the  gift  Is  to  con- 
fer upon  a  child  with  whom  the  paroit 
makes  his  home  and  is  in  peculiarly  dose 
relations  a  larger  share  of  the  parent's  es- 
tate than  will  be  received  by  other  children. 
Lockwood  V.  Lockwood,  80  Conn.  513,  69 
Atl.  8,  was  an  application  by  Alice  Ixxdc- 
wood  and  others  for  tbe  probate  of  her 
mother's  will.  It  was  claimed  by  the  contest- 
ants that  certain  clauses  of  the  will  by  which 
a  larger  portion  of  tbe  testatrix's  property 
was  given  to  her  daughters  Alice  and  EUnlly 
than,  was  given  to  her  other  children,  were 
procured  by  the  undue  Influence  of  Alice 
and  Emily,  and  especially  by  Alice,  and  tbe 
jury  80  found,  and  the  decree  of  the  probate 
court  as  to  those  clauses  was  set  aside.  The 
testatrix's  husband  died  in  1878,  leaving 
nine  children.  At  the  time  the  will  was  made 
in  1901,  Emily,  Alice,  Irving,  and  Ada,  all  un- 
married, lived  at  home  with  their  mother. 
The  rest  of  the  children  were  married  and 
away  for  themselves.  The  contestants  In- 
troduced the  testimony  of  several  wltnessee, 
one  of  whom  was  the  judge  of  probate,  who 
testified  that  he  drew  the  wIU  from  instruc- 
tions given  to  him  by  the  testatrix  at  two  or 
three  interviews,  at  which  times  Alice  came 
with  her  mother  and  was  present  when  the 
Interviews  took  place.  The  other  witness 
testified  to  ttilngs  from  which  the  contest- 
ants claimed  that  the  Jury  should  Infer,  in 
oonncictlon  with  the  testimony  of  the  Judge 
of  probate,  that  at  the  time  the  will  was  exe- 
cuted the  testatrix  was  not  only  physically 
weakened  by  sickness,  but  that  the  natural 
vigor  of  her  .mind  was  so  Imimired  that  she 
has  less  power  to  resist  tbe  persuasion  of 
Influence;  that  Alice  and  Emily  had  acquir- 
ed a  controlling  influence  over  her;  that 
Alice's  relation  to  her  was  cme  of  spedaf 
trust  and  confidence;  and  that  Alice  and 
Emily  did,  in  fact,  by  the  exercise  of  influ- 
ence over  btr,  constrain  her  to  insert  in  ha 
will  tbe  objectionable  clauses  against  her 
wishes.  There  was  no  direct  testimony  as 
to  the  actual  exercise  of  any  influence  In  pro- 
curing the  disorimlnating  provisions  of  the 
will,  except  that  of  Emily,  who  teatlfled  to 
her  relations  with  her  mothor,  and  that  she 
took  no  part  in  the  making  of  U>e  will ;  and 
that  of  Alice,  that  she  dUL  not  attempt  to  in- 
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■flnoioe  her  motber;  and  that  of  the  Jndge 
of  protMite,  that  at  the  Interviews  named  by 
him  he  raw  nothing  Indicating  the  exercise 
of  TiDdne  Influencek  The  eonrt  charg^ed  that 
If  the  evidence  Indicated  that  the  relation 
of  Alice  to  her  mother  was  one  of  tmst  and 
confidence,  and  that  she  had  benefited  by 
her  acts  In  that  relation,  then  it  was  incum- 
bent on  the  proponents  to  Show  that  she 
acted  fairly,  and  took  no  advantage  of  her 
position  to  induce  the  making  of  the  will  in 
her  favor.  The  nature  of  the  relation  of 
special  trust  and  confldenee  referred  to,  and 
of  the  evldiSnce  from  which  Its  existence 
might  be  inferred,  was  stated  to  the  Jury 
to  be  that  there  was  testimony  tending  to 
ahow  that  Alice  was  for  a  number  of  years 
Intrusted  wkh  a  key  to  a  box  in  the  vault 
of  a  New  York  safe  deposit  company  In  which 
her  mother's  securities  were,  kept,  and  so 
had  access  to  those  securities  at  all  times; 
that  .she  cat  the  coupons  and  collected  the 
money  for  her  mother ;  that  she  was  in  the 
habit  of  receiving  checks  from  her  mother 
payable  to  herself,  and  of  collecting  the  mon- 
ey on  them  for  her  mother ;  and  that  she  as- 
sumed to  advise  her  mother  as  to  indorse- 
ment of  notes,  and  advised  her  in  aCTalra 
generally.  The  court  said  that  the  charge, 
in  effect,  instructed  the  jury  that  the  rela- 
tion of  confidence  that  existed  between  Alice 
and  her  mother  raised  a  presumption  which, 
unless  overcome  by  rebutting  evidence,  es- 
tablished the  fact  of  undue  influence,  and 
cast  upon  the  proponents  the  bur4en  of  satle- 
tylng  the  Jury  that  no  such  influence  was 
exercised.  The  court  said  that  there  Is  a 
broad  distinction  between  the  effect  of  a 
confldential  relation  of  a  legatee  to  the  testa- 
tor as  suggestive  of  undue  Influence  when  the 
legatee  is  a  stranger  and  when  he  Is  a  child ; 
that  in  the  case  of  a  child  both  the  relation 
of  confldMice  and  some  participation  in  the 
estate  are  natural,  which  cannot  be  said  of 
a  stranger  as  a  general  proposition.  The  court 
adopted  and  applied  Its  language  in  Dale^ 
Appeal,  .67  Gona  127,  17  Atl.  757,  where 
It  said  that  though  the  mother  and  the  son 
dwelt  together  in  the  same  house,  and  every 
opportunity  was  open  to  him  to  exercise  in- 
fluence over  bis  mother,  still  as  matter  of 
law  the  burden  remakied  with  the  contest- 
ant; and  it  was  for  him  to  prove  that  the 
■on  abused  the  confidence  of  the  mother,  or 
that  his  superior  mind  so  dominated  her  that, 
unable  to  resist,  sbe  surrendered  her  Judgment 
and  will  to  him,  and  that  this  the  contestant 
was  not  required  to  do  by  direct  evidence,  but 
was  permitted  to  do  wholly  upon  inferences 
drawn  merely  from  the  opportunity  for  co- 
ercion by  thr^ts  mr  Inducement  by  flattery, 
which  was  error. 

The  court  said  that  the  failure  In  the  case 
before  11^  of  the  oourt  below  to  impress  upon 
tne  Jury  In  any  ^ectlve  way  the  distinction 
between .  the  possible  probative  effect  of  a  re- 


lation of  trust  and  confldenee  exlatlng  be- 
tween the  testatrix  and  a  stranger  and  the 
sapie  relation  existing  between  the  testa- 
trix and  her  daughter,  a  member  of  her 
household,  was,  In  the  circumstances,  harm- 
ful error.  This  Is  precisely  the  error  the 
master  made  in  this  case,  for  he  adopted  and 
acted  upon  the  rule  applicable  only  to  the 
relation  of  attorney  and  client,  guardian  and 
ward,  and  the  like,  and  thereby  failed  to 
distinguish  the  difference  in  possible  pro- 
bative effect  between  such  relations  and 
confldential  relations  between  parent  and 
child.  The  former  relations  in  practical  ef- 
feet,  as  said  In  the  Lockwood  Case,  change 
a  permissible  inference  of  fact  in  the  case  of 
a  child  to  a  necessary  presumption  of  fact 
In  the  case  of  an  attorney  or  a  guardian ;  or. 
In  other  words,  change  such  permissible  in- 
ference of  fact  from  one  that,  might,  as  mat- 
ter of  reasoning,  show  undue  influence,  to 
one  that  certainly,  as  matter  of  law,  Is  prima 
facie  proof  of  such  Influenca  The  master 
saylog  that  he  could  not  find  undue  Influence 
without  applying  the  rule  he  did,  which  was 
wrong,  his  finding  cannot  stand;  and,  as 
the  orator  seeks  to  recover  on  no  other 
ground,  the  case  must  go  against  him.. 

Decree  reversed  and  cause  remanded,  with 
mandate  to  dismiss  the  bill  with  costs  In  this 
court,  and  with  or  wlthont  costs  below,  as 
may  be  there  determined.' 

MUNSON,  J.,  concedes  that  the  authori- 
ties are  as  stated,  but  questions  the  sound- 
ness of  the  reasoning  on  which  the  rule 
changing  the  burden  is  held  inapplicable  as 
between  children,  regardless  of  circumstan- 
ces,  and   therefore   withholds   concurrence. 

<b  vt  (7) 

STATE  V.  STANLEY. 

(Supreme  Court  of  Vermont     Franklin.    Jan. 
,     .      18,  1909.) 

1.  Obimiwai,  Law  (§  1030*)— AppeaIt— Objbo- 

nONS— TBIAI.  GODBJ^NeCESSITT. 

Where  an  action  is  tried  in  the  county 
coart  on  a  motion  to  dismiss  an.  information, 
neither  party  objecting  to  the  propriety  of  th» 
use  to  wnich  the  motion  to  dismiss  was  put,  the 
propriety  of  the  use  of  such  motion  will  not  be 
considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2619;  Dec  Dig.  {  1030.*] 

i.  Stathtss  (I  226%*)— ConsnuonoN— Stat- 
ute—Pabi  MATIBIA. 

Where  one  statute  oonfeia  a  limited  jaria- 
diction  over  oSenses  generally  and  another  a 
larger  jurisdiction  as  to  certain  specified  ones, 
the  latter  must  ordinarily  be  given  effect  accord- 
ing to  its  terms,  and  the  two  will  stand  together, 
one  as  the  law  of  the  general  subject  and  the 
other  as  the  law  of  the  particular  offense. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {  SOS;   Dec.  Dig.  |  225%.*I 

8.  Camiif  AL   Law  '  (J   90*)  —  Jtjkisdiction  — 
JusncES  or  thx  Pbaok. 

V.  S.  6002  gives  connty  conrts  and  Jnstioes 
concurrent  jurisdiction  of  onenaes  under  the  jwe- 
ceding  sections  of  the  chapter,  relating  to  cmel- 
cy  to  aniAals.    Section  19Q6  gives  jusBces  jorts- 
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diction  of  prosecutions  wkere  the  punishment  Is 
by  fine  not  exceeding  $10,  and  the  same  authority 
in  other  causes  where  jurisdiction  is  given  them, 
altliough  the  punishment  is  by  fine  exceeding 
$10.  Section  1940  authori2es  a  justice  to  cause 
one  charged  with  a  crime  exceeding  his  jurisdic- 
tion to  be  apprehended  and  committed  to  jail 
or  bound  over  for  trial  before  the  county  court. 
Section-  5048  gives  justices  certain  concurrent 
jurisidiction  with  the  county  court  with  a  limita- 
tion excluding  imprisonment.  Held,  that  jus- 
tices and  county  courts  have  full  concurrent  ju- 
risdiction of  prosecutions  punishable  by  impris- 
onment as  well  as  by  fines  over  which,  by  ex- 
plicit language  bf  the  statutes,  they  have  been 
given  such  jurisdiction,  though  section  1926 
makes  no  reference  to  punishment  by  imprison- 
ment, and  though  imprisonment  is  excluded  by 
the  limitation  of  section  5048. 

[Ed.    Note. — For   other   cases,    see   Criminal 
Law,  Cent.  Dig.  »  129 ;   Dec.  Dig.  i  90.*] 
4.  Cbiminai.  Law  (S  207^)— Pbelimihaby  Pbo- 

ceedinob— holdino  accused  to  answer— 

AoTnoKiTT  or  the  Justice  of  the  Peace. 
Under  V.  S.  1940,  authorizing  a  justice  to 
cause  one  charged  with  a  crime  exceeding  his 
Jurisdiction  to  be  apprehended  and  committed  to 
jail  or  bound  over  for  trial  by  the  county  court, 
a  justice  has  no  authority  to  hold  for  the  ac- 
tion of  the  county  court  a  defendant  in  a  prose- 
cution before  him  over  which  he  has  full  oou- 
eurrent  jurisdiction  with  the  county  court. 

[Ed.    Note.— For   other    cases,    see    Criminal 
Iaw,  Dec  Dig.  |  207.*] 
6.  Cbucinal  Law  (f  176*)— Fobuer  Jeofabdt 

— ^Faii.ube  of  Coubt  to  Exeboise  Jubisdio- 

TION. 

The  failure  of  a  Justice  to  exercise  his  ju- 
risdiction in  a  prosecution  over  which  he  bad 
concurrent  jurisdiction  with  the  county  court 
did  not  make  the  inquiry  before  him  a  bar  to 
subsequent  proceedings  in  the  connty  court  by 
information. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  304;   Dec  IMg.  §  176.*] 

6.  Criminal  Law  (8  627*)— Jurisdiction- 
Mods  of  Acquibing — Service  of  Inforha- 
TioN  —  Waivbb  of  Objeotionb  —  Apfeab- 
ance. 

Where  a  defendant  in  a  criminal  prosecu- 
tion appears  by  attorney,  it  is  immaterial  wheth- 
er or  not  the  information  was  served  on  him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  t  1408 ;   Dec  Dig.  |  627.*] 

Exceptions  from  Franklin  County  Court; 
Willard  W.  Miles,  Judge. 

Henry-  L  Stanley  was  informed  against 
for  cruelty  to  animals.  From  a  judgment 
OTerruIing  defendant's  motion  to  dismiss 
tlie  information,  defendant  excepted.  Affirm- 
ed, and  cause  remanded. 

Argued  before  BOWRT.T,.  C.  J.,  and  TY- 
LER, MUNSON,  and  WATSON,  33. 

F.  S.  Tupper,  State's  Atty.,  for  tlie  State. 
P.  H.  Coleman,  for  defendant 

MUNSON,  J.  This  ia  an  informatton  un- 
der section  4993  of  chapter  217  of  the  Ver- 
mont Statutes,  entitled  "Cruelty  to  Animals." 
Tbe  respondent  moves  to  dismiss  the  Infor- 
mation because  of  proceedings  before  a  jus- 
tice on  complaint  of  the  state's  attorney 
for  the  same  offense,  in  which  the  justice 
bound  him  over  Instead  of  disposing  of  the 
case,  and  also  because  there  was  no  service 


of  Uie  Information.  Tbe  reeord  of  tbe  bind- 
ing ov^  on  complaint  is  presented  as  a  part 
of  tbe  flies  in  tbe  case  by  a  reference  in  tbe 
bill  of  exceptions.  No  point  was  made  In 
tbe  county  court,  and  none  has  been  made 
here,  as  to  tiie  ptoprlety  of  this  use  of  a 
motion  to  dismiss;  and  we  dispose  of  tbe 
case  without  reference  to  tbat  question, 
followtag  tbe  course  taken  In  Squires  t. 
Squires,  68  Yt  206,  38  Am.  Rep.  668.  See. 
also,  State  v.  Intoxicating  Liquors,  44  VL 
208,  216.  Section  5002  of  this  chapter  gives 
county  courts  and  justices  concurrent  Joris- 
diction  of  offenses  under  tbe  preceding  sec- 
tions of  the  chapter.  V.  8.  1926,  gives  Jus- 
tices Jurisdiction  to  try  and  determine  crim- 
inal prosecutions  where  the  punishment  is 
by  fine  not  exceeding  $10,  and  tbe  same 
authority  in  other  criminal  causes  where 
jurisdiction  is  given  them,  altboogb  tbe 
punishment  is  by  fine  exceeding  $10.  By 
V.  S.  1940,  a  Justice  may  cause  one  charg- 
ed with  a  crime  exceeding  his  Jurisdiction 
to  try  to  be  apprehended  and  committed  to 
Jail  or  bound  over  for  trial  by  the  county 
court  Where  one  statute  confers  a  limited 
Jurisdiction  over  offenses  generally,  and  an- 
other a  larger  jurisdiction  as  to  certain  speci- 
fied offenses,  the  latter  must  ordinarily  be 
given  effect  according  to  its  terms.  Tbe  two 
will  stand  together— one  as  tbe  law  of  tbe 
general  subject,  the  other  as  tbe  law  of  flie 
particular  offense.    Bish.  St  Cr.  {  126. 

But  tbe  state  contends  that  the  second 
clause  of  V.  S.  1926,  relating  to  cases  where 
jurisdiction  is  specially  given,  shows  that 
the  penalty  of  imprisonment  was  not  contem- 
plated, and  would  treat  this  as  limiting  the 
Jurisdiction  conferred  by  V.  8. 6002,  to  the  Im- 
position of  the  enlarged  fine.  Tbe  state  also 
refers  to  V.  S.  6048,  which  gives  Justices  cer- 
tain concurrent  Jurisdiction  witb  a  limitation 
which  excludes  Imprisonment  as  indicative 
of  a  legislative  policy  inconsistent  with  any 
otber  view.  The  fact  remains,  however,  that 
the  Legislature  bas  bere  given  the  same 
jurisdiction  to  county  courts  and  Justices  by 
explicit  language,  and  we  see  no  ground 
upon  which  the  court  can  recognise  an  en- 
larged Jurisdiction  as  regards  the  fine  and 
deny  it  as  regards  tbe  imprisonment  So 
tbe  Justice  had  full  concurrent  Jurisdiction, 
and,  this  being  so,  he  had  no  authority  to 
hold  tbe  respondent  for  tbe  action  of  the 
county  court  But  it  does  not  follow  that 
tbe  information  filed  In  that  court  by  the 
state's  attorney  Ur  to  be  dlsmiaeed  on  bis  mo- 
tion. The  right  of  the  state's  attorney  to 
proceed  against  him  before  tbe  grand  jnry 
or  by  information  did  not  d^end  upon  tbe 
existence  or  status  of  a  complaint  Tbe 
failure  of  the  justice  to  exercise  his  Juris- 
diction did  not  make  tbe  inquiry  h'&d  befM« 
him  a  bar  to  snbseqnent  proceedings. 

The  docket  shows  a  general  appearance 
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by  attorney.    So  the  reBpondent  Is  In  court 
for  all  purposes,  and  the  question  of  service 
Is  Immaterial. 
Jndgmott  affirmed  and  cause  remanded. 

m  vt  630) 

DURKEE  et  al.  y.  CITT  OF  BARRB. 

(Supreme  Court  of  Vermont    Washington. 

Jan.  16. 1909.) 

1.  CoNSTrruTiONAi.  Law  (S  290*)— Due  Pbo- 
pEss  of  Law — Municipal  Imfbovements — 
Assessments. 

Laws  1906,  p.  266,  No.  2S6,  providiuK  that 
where  a  street  has  been  paved  and  the  city 
council  shall  by  resolution  decide  that  such  im- 
provement, when  made,  was  for  the  public  good 
and  convenience  and  necessity  o{  individuals, 
the  council  may  order  an  assessment  on  notice, 
does  not  deprive  persons  liable  to  assessment 
of  property  without  due  process  of  law,  he- 
cause  empowering  the  council  to  decide  on  the 
question  of  public  good  and  convenience  and  ne- 
cessity of  individuals,  without  opportunity  to 
such  persons  to  be  heard  thereon ;  no  assess- 
ment of  property  or  question  of  special  benefits 
being  involved  in  such  decision  by  the  council. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  I  290.*] 

2.  MUNICIPAI,  COBPOBATIONS  (5  4.55»)— Stbeet 

IMPKOVEMENTS— Assessments— Notice. 
Laws  1906,  p.  265,  No.  256,  which  pro- 
vides that  the  city  council  after  deciding  that  a 
prior  paving  of  a  street,  when  made,  was  for 
the  public  good  and  convenience  and  necessity 
of  individuals,  may  direct  the  street  commis- 
sioners to  assess  not  to  exceed  half  of  the  cost 
of  the  improvement  on  the  abutting  property, 
"and  in  the  same  manner  according  to  special 
bene&ts  per  front  footage  as  is  provided  above 
for  assessments  on  a  petition  *  *  *  or  on  a 
resolution  •  •  •  to  make  any  improvements 
of  like  nature,"  does  not  authorize  the  com- 
missioners to  make  assessments  without  notice ; 
the  provisions  referred  to  as  specifying  the 
method  of  procedure  on  petition  or  resolution 
expressly  providing  that  the  assessments  shall 
be  on  12  days'  notice  of  the  time  and  place  of 
hearing  to  the  parties  Interested. 

[Ed.   Note.— For   other  cases,   see   Municipal 
Corporations,  Dec.  Dig.  |  455.*] 

3.  CONBTITnTIONAL  Xa.w   (»   137*)  —  IHPAIB- 

MENT  ojr  Obuoation  of  Contbaci>— Assess- 
ments roB  PUBUC  Impbovements. 

Whether  Acta  1906,  p.  265,  No.  256,  au- 
thorisslng  special  assessments  for  benefits  inur- 
ing to  abutting  property  for  paving  already 
done,  be  a  curative  act.  or  new  and  original,  it 
involves  only  the  principles  of  taxation,  and  so 
does  not  impair  the  obligation  of  contracts,  even 
though  some  of  the  improvement  when  made 
was  unauthorized  by  the  resolution  therefor,  the 
city  having  afterwards  adopted  it  and  paid 
therefor. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Deo.  Dig.  {  137.*] 

4.  CONSTITCTIOKAI,     LAW     (J    93*)    —    VESTED 

Rights— Assessments  roB  Pdbuo  Ikpbovk- 

MENTS. 

Nor  does  such  act  take  away  vested  rights. 
[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  9  93.*] 

6.  MUNICIPAI.  COBPOKATIONS  (J  500*)  —  AS- 
SESSMENTS roB  Stbkbt  Imfbovements  — 
PUEADINO. 

The  bill,  complaining  of  the  assessment  of 
abutting  property  for  paving  of  a  street,  alleg- 
ing that  the  commissioners  found  the  amount 
of   frontage  specially    benefited   to  be   certain 


number  of  feet,  and  therefore  adjudged  each  foot 
thereof  to  be  specially  benefited  $3.4963,  and 
assessed  said  lands  and  buildings  abutting  on 
the  street  on  each  piece  of  property  according 
to  frontage  as  follows,  and  thereupon  assessed 
orator  D.  on  a  frontage  of  20  feet,  making  her 
assessment  $39.73,  and  giving  with  the  same 
particularity  the  frontage  and  assessment  of 
each  of  the  other  orators— is,  in  effect,  that  the 
assessment  was  made  on  'the  lands  of  orators 
according  to  the  special  benefits  per  front  foot- 
age as  round  by  the  commissioners,  as  is  fur- 
ther shown  by  the  allegation  that  many  pieces 
of  abutting  land  with  buildings  thereon  were 
not  assessed,  as  was  known  to  the  commission- 
ers ;  the  implication  from  the  allegations  being 
that  said  lands  not  assessed  were  not  found  by 
the  commissioners  to  have  been  specially  bene- 
fited by  the  improvements. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  500.*] 

6.  Municipal  Cobpobations  (S  469*)— Stbeet 
Impboveuents— Assessments — "Fbaud.  ' ' 

Equal  assessments  per  front  foot,  of  abut- 
ting property  for  special  benefits  received  from 
the  paving  of  a  street,  when,  as  known  by  the 
commissioners,  some  of  the  lots  were  deeper, 
and  had  more  valuable  improvements  on  them 
than  others,  and  the  imposition  of  no  assess- 
ments against  some  lots,  do  not  show  that  the 
assessments  are  necessarily  unjust  and  unequal, 
and  therefore  fraudulent. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  lll4 ;  Dec.  Dig. 
S  469.*] 

7.  Municipal  Cobpobations  (J  438*)— Stbebt 
Impbovbments— "Special  Benefits." 

Special  benefits  for  which  assessments  may 
be  made  are  such  peculiar  benefits  as  the  owner 
of  land  receives  from  local  improvements  over 
and  above  the  ordinary  benefits  which  he  re- 
ceives as  ooe  of  the  community. 

[£)d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  438.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6569,  6670.] 

Appeal  in  Chancery,  Washington  County; 
Alfred  A.  Hall,  Chancellor. 

Suit  by  Mary  3.  Durkee  and  others  against 
the  City  of  Barre.  From  a  Judgment  over- 
ruling a  demurrer  to  the  bill,  defendant  ap- 
peals. Reversed  and  remanded,  with  di- 
rections to  dismiss. 

Argued  before  ROWELL,  0.  J.,  and  TX- 
LER,  MUNSON,  and  WATSON,  JJ. 

J.  Ward  Carver  and  John  W.  Oordon,  foe 
appellant  Richard  A.  Hoar  and  Martin  & 
Sargent,  for  appellees. 

WATSON,  J.  The  bill  alleges  that  on  tbe 
0th  day  of  April,  1903,  without  petiUon  from 
the  landowners  abutting  Main  street,  In  the 
city  of  Barre,  and  without  notice  to,  or  any 
hearing  of,  or  right  to  be  heard  by,  the  or- 
ators, a  resolution  was  passed  by  the  board 
of  alderanen  of  that  city,  purporting  to  be  an 
act  of  the  city  council,  signed  by  the  presi- 
dent of  the  board  of  aldermen  and  approved 
by  the  mayor,  as  follows:  "Resolved  by  the 
dty  council  of  the  city  of  Barre,  now  In  ses- 
sion, as  follows:  That  whereas  the  public 
good,  and  the  convenience  and  necessity  of 
Indlyldnals  demand  that  North  Main  street 
should  be  ipsved  from  the  National  Bank 


•For  other  cases  se«  iama  topic  and  section  NUMBEB  In  Dec.  ft  Am.  Digs.  1S07  to  date,  &  Reporter  Indexea 


Digitized  by 


Google 


820 


71  ATLANTIC  BBPORTBR. 


(Vt 


northerly  to  Summer  street,  therefore,  the 
street  commissioners  are  hereby  authorized 
and  instructed  to  cause  as  much  of  said  por- 
tion of  North  Main  sti'eet  to  be  paved,  as 
the  funds  at  their  disposal  will  allow."  Un- 
der the  provisions  of  the  city  charter  this 
resolution  was,  as  its  purport  is  alleged  to 
be,  an  act  of  the  city  council.  See  Blan- 
chard  v.  City  of  Barre,  77  Vt  420,  60  AU. 
970.  Such  resolution  being:  duly  passed  de- 
ciding that  the  public  good  and  the  conveni- 
ence and  necessity  of  individuals  demanded 
that  the  portion  of  North  Main  street  there- 
in specified  be  paved,  the  city  council  had 
Jurisdiction  to  order  and  direct  the  street 
commissioners,  as  by  the  resolution  they 
were  ordered  and  directed,  to  cause  such 
paving  to  be  done.  Blanchard  v.  City  of 
Barre.  It  is  further  alleged  in  the  bill  that 
under  this  resolution  that  part  of  Main  street 
opposite  the  respective  lots  of  the  orators 
was  excavated,  graded,  a  heavy  concrete 
foundation  laid  thereupon,  paved,  guttered, 
and  drained;  that  this  work  was  done  by 
the  street  commissioners  and  paid  for  out 
of  the  funds  indicated  In  the  resolution — 
that  is,  funds  set  aside  by  the  city  council 
for  the  purpose  of  improving,  maintaining, 
and  repairing  the  streets  in  the  city — and 
that  the  orators  and  their  predecessors  in 
title  have  paid  all  the  highway  taxes  assess- 
«d  against  them  for  such  purpose. 

An  amendment  to  the  city  charter  was 
subsequently  obtained  (Laws  1906,  p.  269, 
No.  256),  by  which  it  is  provided:  "That  In 
case  at  any  time  within  six  years  prior  to 
the  passage  of  this  act,  any  street,  lane  or 
alley  in  said  city  or  any  portion  of  any  such 
street,  lane  or  alley  has  been  drained,  grad- 
ed, pared  or  macadamized,  curbed  and  gut- 
tered or  that  any  such  improvements  have 
been  made  and  the  city  council  shall  by  res- 
olution duly  passed  decide  that  such  Im- 
provements when  made  were  for  the  pub- 
lic good  and  convenience  and  necessity  of 
ilhdivlduals;  the  city  council  may  order  and 
'direct  the  street  commlssloneta  to  assess 
not  to  exceed  one-half  of  the  total  cost  and 
expense  of  such  Improvements  upon  all  the 
lands  and  buildings  abutting  upon  or  adja- 
cent to  the  street,  lane  or  alley  or  part  there- 
of that  has  been  improved  as  above  speci- 
fied within  six  years  prior  to  the  passage  of 
this  act,  and  In  the  same  manner  according 
to  special  benefits  per  front  footage  as  Is 
provided  above  for  assessments  upon  a  peti- 
tion In  writing  presented  to  the  city  council, 
signed  by  the  owner  or  ovnters  of  two-thirds 
of  the  frontage  of  any  street,  lane  or  alley 
In  the  city,  or  upon  a  resolution  duly  passed 
by  the  city  council  to  make  any  Improve- 
ments of  like  nature,  as  above  specified." 
After  the  charter  was  thus  amended,  the 
city  council  passed  a  resolution  as  follows: 
"Resolved  by  the  city  council  of  the  dty  of 
Barre,  now  In  session,  as  follows:  That 
whereas,  a  portion  of  North  Main  street  ex- 
tending from  its  beginning  at  the  intersec- 


tion of  Prospect  street  near  the  Unlversallst 
Church  and  the  city  hall  In  said  city,  was 
in  the  year  1903,  drained,  graded,  paved, 
curbed,  guttered  in  a  northerly  direction  tc 
a  point  opposite  the  Miles  Granite  Building 
so  called,  situated  on  said  Main  street,  and 
that  said  draining,  grading,  •  •  •  was 
done  by  the  city  of  Barre  within  six  years, 
•  •  •  now,  therefore,  the  city  council  of 
the  city  of  Barre  hereby  decides  that  said 
improvements  of  the  draining,  grading,  pav- 
ing, curbing  and  guttering,  •  •  •  when 
made  as  aforesaid  in  the  year  1903,  were 
for  the  public  good,  and  the  convenience  and 
necessity  of  individuals,  •  •  •  and  fur- 
ther that  the  city  council  does  hereby  order 
and  direct  the  street  commissioners  .of  the 
said  city  of  Barre,  on  due  notice  of  the  time 
and  place  of  hearing,  to  assess  not  to  exceed 
one-half  of  the  total  costs  and  expenses  of 
said  improvements  *  *  •  upon  all  the 
lands  and  buildings  abutting  upon  and  ad- 
jacent to,  said  portion  from  South  Main 
street,  according  to  the  special  benefits  per 
front  footage."  It  Is  contended.  In  effect, 
that,  since  the  right  to  make  the  Improve- 
ments of  1003  was  based  on  the  public  good 
and  the  convenience  and  necessity  of  indi- 
viduals, the  provisions  of  the  charter  giving 
such  right  are  in  conflict  with  the  due  pro- 
cess of  law  clause  of  the  fourteenth  amend- 
ment to  the  federal  Constitution,  as  the  own- 
ers of  the  frontage  likely  to  be  assessed  for 
a  portion  of  the  expense  thereof  for  sp^ial 
benefits  were  afforded  no  opportunity  to  be 
heard  oq  the  question  of  making  the  Im- 
provements; that  so  far  as  the  charter,  as 
amended  by  the  act  of  1906,  confers  upon 
the  city  council  the  power  to  determine  that 
such  ImiM-ovemcnts  already  made  were  for  - 
the  public  good  and  the  convenience  and 
necessity  of  Individuals  when  made  without 
any  provision  of  law  iglving  such  owners 
a  chance  to  be  beard  thereon,  It  Is  Invalid 
for  the  same  reason.  Do  the  provisions  of 
the  charter  authorizing  the  determination  of 
these  two  questions  without  notice  to  abut- 
ting landowners  deprive  them  of  due  process 
of  law?  Our  attention  Is  called  to  the  doc- 
trine laid  down  in  Steams  v.  City  of  Bane, 
73  Vt  281,  50  Atl.  1086,  58  L.  R.  A.  240,  87 
Am.  St  Rep.  T21.  There  the  city  under- 
took to  take  water  rights  under  the  power 
of  emlnmt  domain,  and  it  was  held  that  the 
property  owners  had  a  constitutional  right 
to  notice  and  hearing  on  the  question  of 
necessity.  But  the  provision  of  the  state 
Constitution  there  Invoked  has  no  applica- 
tion where,  as  in  the  case  at  hand,  no  prop- 
erty was  directly  taken  nor  sought  to  be  so 
taken,  and  the  proceedings  by  the  munici- 
pality were  wholly  In  the  exercise  of  the 
right  of  taxation.  Allen  v.  Drew,  44  Vt  174. 
In  the  steps  taken  up  to  and  Including  the 
finding  by  the  city  council  respecting  the 
public  character  and  the  convenience  and 
necessity  of  the  Improvements  of  1903,  as 
authorized  by  the  amended  charter,  no  as- 
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sessment  of  property  tras  involved,  nor  wag 
the  question  of  special  benefits  to  the  abut- 
ting landowners.  Hence  prior  notice  to  such 
lando^iiera  was  not  required  by  due  process 
of  law.  In  Volght  v.  Detroit,  184  U.  S.  116, 
22  Sop.  Ct  837,  48  Ik  £».  4S9,  it  was  con- 
tended that  the  plaintiff  was  deprived  of  bis 
property  withont  due  process  of  law,  be- 
cause the  statute  made  no  provision  for  no- 
tice to  property  owners  of  a  time  and  plac^ 
of  hearing  upon  either  the  question  of  fixing 
a  taxing  district  or  the  question  of  the 
amount  of  the  award  to  be  spread  thereon. 
The  statute  did  provide  for  notice  and  hear- 
ing in  relation  to  the  proportion  each  piece 
of  property  should  bear  of  the  whole  cost 
of  the  improvement  Ruling  against  this 
contention,  the  court,  by  Mr.  Justice  Mc- 
Kenna,  said  it  would  be  difficult  to  find  any 
provision  fairer  than  this  in  purpose  and 
which  so  essentially  satisfied  every  require- 
ment of  due  process  of  law ;  that  the  prop- 
erty owner  was  given  an  efficient  oppor- 
tunity to  be  heard  to  test  the  legality  of  the 
charge  upon  him,  with  which  alone  he  was 
concerned,  and  of  which  he  alone  could  com- 
plain; and  that  the  legality  of  the  charge 
necessarily  involved  the  legality  of  all  which 
preceded  it  and  of  which  it  was  the  conse- 
quence. The  case  of  Ooodrich  ▼.  Detroit, 
184  U.  S.  432,  22  Sup.  Ct  397,  46  L.  Ed.  627, 
involved  the  question  of  taking  property  for 
a  public  street  that  of  fixing  the  district 
benefited  by  the  opening  of  the  street  and 
the  validity  of  assessments  on  other  prop- 
erty for  benefits  resulting  thereto.  It  was 
there  argued  that  the  owners  Of  the  prop- 
erty liable  to  be  assessed  for  the  benefits 
were  Just  as  much  Interested  in  the  ques- 
tion as  to  the  necessity  of  making  the  im- 
provements and  the  amount  of  compensation 
as  were  the  owners  of  the  land  to  be  taken 
for  the  Improvements,  and  that  the  same  rea- 
son for  notice  existed  in  the  one  case  as  In 
the  other.  It  was  said,  Mr.  Justice  Brown 
delivering  the  opinion  of  the  court  that  the 
law  Is  too  well  settled  to  be  disturbed  that 
the  interest  of  neighboring  property  owners 
who  may  thereafter  be  assessed  for  the 
benefits  to  their  property  accruing  from 
opening  a  street  Is  too  remote  and  Indeter- 
minate to  require  notice  to  them  of  the  tak- 
ing of  lands  for  such  improvement  In  which 
they  have  no  direct  interest;  and  hence  it 
has  been  held  that  it  Is  only  those  whose 
property  Is  proposed  to  be  taken  for  a  pub- 
lic Improvement  that  due  process  of  law 
requires  shall  have  prior  notice.  The  same 
doctrine  was  acted  upon  In  the  recent  case 
of  Londoner  v.  Denver,  210  U.  S.  378,  28 
Sap.  Ct  708.  62  L.  Ed.  1103.  In  that  case 
the  charter  gave  the  city  council  authority 
to  determine  conclusive  that  the  Improve- 
ments were  duly  ordered  by  the  board  of 
public  works  after  due  notice  and  a  proper 
petition.  In  the  exercise  of  this  authority, 
the  city  council  in  the  ordinance  directing 
the  Improvements  to  be  made  adjudged  in 


effect  that  a  proper  petition  had  been  filed. 
The  only  qoeatlon  relating  thereto  before 
the  court  was  whethor  the  charter  provision 
authorizing  such  a  finding  without  notice  to 
the  landowners  denied  to  them  due  itrocess 
of  law.  Thereon  the  court,  by  Mr.  Justice 
Moody,  said:  "We  think  it  does  not  The 
proceedlbgs,  firam  the  beginning  up  to  and 
Including  the  passage  of  the  ordinance  au- 
thorizing the  worlc,  did  not  Include  any  as- 
sessment or  necessitate  any  assessment  al- 
though they  laid  the  foundation  for  an  as- 
sessment which  might  or  might  not  subse- 
quently be  made.  Clearly  all  this  might 
validly  be  done  without  hearing  to  the  land- 
owners, provided  a  hearing  upon  the  assess- 
ment Itself  is  afforded."  Matter  of  Zborow- 
ski,  68  N.  T.  88. 

It  Is  further  said  In  argument  that  the  pro- 
visions of  the  charter  purport  to  authorize 
the  street  commissioners  to  assess  the  abut- 
ting landowners  and  make  the  assessment 
a  Uen  on  their  property  without  notice  to 
them,  and  that  consequently  such  provisions 
are  invalid.  But  we  think  this  argument 
Is  based  upon  a  misconception  of  the  proper 
constructloa  of  the  charter,  which  in  this 
respect  reads:  "The  dty  council  may  order 
and  direct  the  street  commissioners  to  assess 
not  to  exceed  one-half  of  the  total  cost  and 
expense  of  such  Improvements  upon  all  the 
lands  and  buildings  abutting  upon  and  ad- 
jacent to  the  street,  •  •  •  and  in  the 
same  manner  according  .to  special  benefits 
per  front  footage  as  Is  provided  above  for 
assessments  upon  a  petition  in  writing  pre- 
BOited  to  the  dty  council  signed  by  the  own- 
ers of.  two-thirds  of  the  frontage  of  any 
street  *  *  *  or  upon  a  resolution  duly 
passed  by  the  city  council,  to  make  any  im- 
provements of  like  nature  as  above  specified." 
The  provisions  there  referred  to  as  specify- 
ing the  method  of  procedure  on  petition  pre- 
sented or  resolution  passed  expressly  provide 
tliat  the  assessments  shall  be  made  on  12 
days'  notice  of  the  time  and  place  of  hearing 
to  the  parties  interested.  la  other  words,  the 
law  requires  sudi  notice  to  them,  gives  them 
a  right  to  a  hearing,  and  an  opportunity  to  be 
heard.  Certainly  nothing  more  Is  essential 
to  constitute  due  process  of  law.  Bartlett  v. 
WUson,  69  Vt  23,  8  Atl.  321 ;  Spencer  v.  Mer- 
chant 126  U.  S.  346,  8  Sup.  Ct  921,  81  L.  Ed. 
763;  Fallbrook  Irrig.  District  T.  Bradley.  164 
U.  S.  112,  17  Sup.  Ct  66,  41  U  Ed.  369 ;  Bau- 
man  t.  Robs.  167  U.  S.  648,  17  Sup.  Ct  966, 
42  U  Ed.  270;  French  v.  Barber  Asphalt 
Paving  Co.,  181  U.  S.  324,  21  Sup.  Ct  625,  45 
L.  Ed.  879;  Londoner  v.  Denver,  noticed 
above. 

Our  attention  is  called  to  the  fact  that  in 
tliia  respect  the  act  of  1906  does  not  purport 
to  l>e  curative  in  character,  but  "new  and 
original,"  having  Intended  letiospectlve  oper- 
ation, by  reason  whereof  It  Is  contended  that 
obligations  of  contracts  are  Impaired  aad 
vested  rights  taken  away.  But  this  conten- 
tion is  unsound.   Assuming,  without  deciding, 
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that  the' ImproTements  made  were  In  excess 
of  those  called  for  by  the  resolution  of  April 
6,  1908,  such  excess  was  but  an  Irregularity, 
and  the  Improvements  as  a  whole  could  be 
and  were  subsequently  adopted  by  the  munic- 
ipality In  pajring  therefor,  and  by  procuring, 
as  is  alleged,  the  act  in  amendment  of  the 
charter,  on  its  application  to  the  Legislature 
"for  permission  to  assess  the  abutting  land- 
owners on  said  street  In  a  sum  not  to  exceed 
one-half  of  the  total  costs  of"  the  Improve- 
ments thus  made.  No  principle  of  contract 
was  Involved  between  the  municipality  and 
the  owners  of  the  lands  assessed;  and,  be 
the  amendatory  act  In  the  respect  named 
curative  or  "new  and  original,"  legislative 
power  was  legitimately  exercised  in  author- 
izing q)ecial  assessments  for  benefits  Inuring 
to  abutting  property  from  local  improvements 
already  made.  In  Seattle  v.  Kelleher,  195 
U.  S.  351,  25  Sup.  Ct  44,  49  L.  Ed.  232,  when 
the  Improvement  (grading  street)  in  ques- 
tion was  ordered,  by  the  city  charter  a  part 
thereof  consisting  of  planking  was  to  be 
paid  for  out  of  the  general  taxes,  and  the 
other  elements  by  special  assessment,  accord- 
ing to  the  assessed  value  of  abutting  prop- 
erty. After  the  work  was  done,  a  new  char- 
ter was  adopted,  under  which  the  assess- 
ment was  to  be  by  the  front  foot,  and  for 
the  costs  of  the  improvement.  One  ground 
of  argument  was  that  the  planking  could  not 
be  Included  in  the  assessment,  since  at  the 
time  the  work  was  ordered  and  done  the  law 
In  force  did  not  authorize  a  charge  for  plank- 
ing upon  the  abutting  property.  In  disposing 
of  this  part  of  the  case  the  court,  by  Mr. 
Justice  Holmes,  said  that.  If  the  planking 
was  not  authorized  under  the  word  "side- 
walks," the  dty  had  done  or  adopted  the 
woric,  and  at  the  end  It  was  there  at  the 
city's  expense;  that  the  principles  of  taxa- 
tion are  not  those  of  contract,  and  that  a 
q>eclal  assessment  may  be  levied  upon  an 
executed  consideration — ^that  Is  to  say,  for 
public  work  already  done — ;  that  the  charge 
of  planking  on  the  general  taxes  was  not  a 
contract  with  the  landowners,  and  did  not 
prevent  a  special  assessment  being  author- 
ized for  It  later;  and  that,  whether  It  be  a 
reassessment  or  a  new  assessment,  the  Leg- 
islature could  authorize  It.  Another  decision 
showing  In  principle  that  no  vested  rights 
were  Involved  Is  Bellows  v.  Weeks,  41  Vt 
690. 

It  Is  further  urged  that  the  assessment  In 
question  was  made  by  the  commissioners  ac- 
cording to  the  frontage  without  reference  to 
the  special  benefits  to  the  different  properties, 
and  without  regard  to  the  great  difference 
In  value  of  the  property  assessed  as  belonging 
to  the  respective  owners,  and  disregarding 
the  facts  that  some  of  the  abutting  property 
was  much  more  improved  by  way  of  build- 
ings erected  thereon  than  the  lands  of  the 
several  orators,  and  that  some  of  the  lots 
contain  two  or  three  times  the  square  feet 
contained  in  the  lands  of  the  respective  ora- 


tors. Tet  the  bill  alleges  that  the  commis- 
sioners held  meetings  and  found  the  amount 
of  frontage  specially  benefited  by  said  drain- 
ing, grading,  etc.,  to  be  1,590.738  feet,  and 
therefore  adjudged  each  foot  of  said  1,590.738 
feet  to  be  especially  benefited  to  the  extent  of 
$3.4963,  "and  they  did  assess  said  lands  and 
buildings  abutting  on  said  North  Main  street 
upon  each  Individual  piece  of  property  ac- 
cording to  frontage  as  follows:  •  •  » 
Which  assessment  does  not  exceed  one-half 
the  cost  of  said  Improvement,  and  thereap<m 
assessed  your  orator,  Mary  Jane  Durkee,  on 
a  frontage  of  twenty  feet,  making  your  ora- 
tor Mary  Jane  Durkee's  assessment  $69.73," 
etc. — giving  with  the  same  particularity  the 
frontage  and  assessment  of  each  one  of  the 
other  orators.  We  construe  the  allegations 
as  in  effect  that  the  assessment  was  made  up- 
on the  respective  lands  of  the  several  orators, 
according  to  the  special  benefits  per  front 
footage,  as  found  by  the  commissioners.  That 
this  Is  the  force  intended  by  the  pleader  is 
obvious  from  the  further  allegation  that  a 
great  many  pieces  of  land  with  buildings 
thereon  and  adjacent  to  said  street  were  not 
assessed  for  the  purpose  of  paying  the  costs 
of  said  Improvements,  and  that  these  facts 
were  well  known  to  the  commissioners.  This 
allegation,  taken  In  connection  with  allega- 
tions showing  the  assessment  made,  impliedly 
is  that  the  several  pieces  of  land  there  re- 
ferred to  were  not  found  by  the  commission- 
ers to  have  been  specially  benefited  by  the 
Improvements.  Sowles  v.  Village  of  St  Al- 
bans, 71  Vt  418,  45  Atl.  1050.  Unless  thus 
benefited,  no  assessment  could  be  made  there- 
on. This  appears  from  the  case  to  which 
reference  was  last  made,  and  also  from 
Barnes  v.  Dyer,  56  Vt  469. 

After  alleging  somewhat  more  specifically 
regarding  the  differences  In  size,  shape,  and 
value  of  the  abutting  pieces  of  property,  al- 
so In  Improvements  by  way  of  buildings 
thereon,  and  that,  notwithstanding  the  rec- 
ords show  that  the  different  properties  were 
all  equally  benefited  so  much  per  front  foot 
some  of  the  abutting  landowners  were  more 
especially  benefited  than  others;  It  Is  alleg- 
ed that  the  "street  commissioners,  In  the 
way  and  manner  aforesaid,  have  knowingly 
and  fraudulently  adjudged  that  all  of  said, 
lots  and  buildings  thereon  abutting  said 
street  were  of  the  same  value,  and  were  es- 
pecially benefited  all  alike  as  to  front  foot- 
age, for  that  the  said  street  commissioners 
then  and  there  well  knew  that  a  great  many 
of  said  lots  were  deeper  than  others  of  them, 
and  were  more  valuable,  and  that  the  bolld- 
loga  and  blocks  of  divers  kinds  of  wood, 
brick,  and  granite  on  the  several  abutting 
lots  were  different  in  size,  containing  many 
more  stories  than  others,  and  worth  many 
more  thousand  dollars  than  other  blocks  and 
buildings,  and  that  the  benefits  to  the  granite 
and  brick  blocks,  worth  from  $30,000  to  $40,- 
000,  were  greater  than  the  beneflts  tu  the 
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wooden  buildings  worth  from  $12,000  to 
?15.000!"  It  will  be  obsferved  that  on  the 
face  of  the  bill  the  only  allegation  which 
can  be  claimed  as  directly,  charging  fraud 
Is  a  conclusion  drawn  from  the  facts  stated 
resi>ectlng  the  uniform  assessment  per  front 
foot  of  the  several  abutting  properties  in 
view  of  the  alleged  differences  among  them 
In  size,  depth,  Improvements  by  way  of 
buildings,  and  value.  The  question,  then,  is: 
Do  equal  assessments  per  front  foot  for  spe- 
cial benefits  received,  when  such  differences 
are,  by  the  board  making  the  assessments, 
known  to  exist,  show  that  they  most  neces- 
sarily be  unjust  and  unequal,  and  amount  to 
that  which  a  court  of  equity  holds  to  be 
fraud?  In  Beaumont  ▼.  Wllkes-Barre,  142 
Pa.  198,  21  Atl.  888,  it  was  held  that  the  fact 
that  the  abutting  lots  differ  ^mewhat  in 
depth  and  value  does  not  of  itself  render 
the  assessment  void  because  of  inequality. 
See,  also,  Terry  v.  Hartford,  39  Conn.  288. 
In  Witman  v.  Reading,  160  Pa.  375,  32  Atl. 
576,  the  assessment  per  front  foot  along  the 
line  of  a  sewer  for  benefits  was  in  question. 
The  court  below  held  the  assessment  ille- 
gal, basing  It  mainly  if  not  exclusively  on 
the  difference  in  value  per  front  foot  of  the 
several  properties.  In  reversing  the  Judg- 
ment the  court  of  last  resort  said  properties 
in  the  same  general  situation  are  presumed 
to  get  the  same  general  benefit  from  a  com- 
mon Improvement,  and  as  this  benefit  is  as- 
sessed on  property  abutting  on  the  line  of 
the  improvement,  it  Is  presumed  to  be  fair- 
ly measured  by  the  foot  frontage  on  that 
line,  though  values  may  be  and  usually  are 
very  different,  and  dependent  on  other  cir- 
cumstances, such  as  depth  of  the  lots,  the 
buildings  erected  thereon,  the  use  to  which 
they  are  put,  and  their  proximity  to  business 
centers;  that  value  undoubtedly  is  one  ele- 
ment to  be  considered  but  not  controlling. 
In  Peters  v.  Newark,  31  N.  J.  Law,  300,  one 
objection  to  the  assessment  for  benefits  re- 
ceived by  opening  a  new  street  was,  that 
the  commissioners  adopted  an  erroneous 
principle  In  estimating  all  the  property  as- 
sessed, as  if  it  were  unimproved,  whereas 
soote  of  it  was,  in  fact,  improved  by  having 
valuable  buildings  thereon.  The  court  said 
It  was  not  satisfied  that  in  this  the  com- 
missioners were  wrong;  that  the  advantage 
an  owner  of  property  acquires  by  the  open- 
ing of  a  new  street  in  a  city  must  be  mainly 
if  not  wholly  the  advanced  value  of  the 
land;  that  the  buildings  on  it  would  cost 
very  nearly  or  quite  the  same  without  as 
with  the  Improvements;  and  that  the  action 
of  the  commlssloneia  in  this  regard  was  be- 
lieved to  have  been  in  accordance  with  the 
common  practice  in  like  cases,  which  in  it- 
self was  no  slight  reason  for  supposing  It  to 
be  correct  In  State  v.  Passaic,'  37  N.  3. 
Law,  65,  the  city  charter  required  the  com- 
missioners to  assess  the  cost  of  improve- 
ments -'upon  the  lands  fr<Hitlng  on  said  Im- 


provement, in  proportion  to  the  benefit  to  be 
received  by  each  lot  or  parcel  thereof."  One 
ground  for  setting  aside  the  assessment  made 
was  "that  in  every  case  the  assessmeilt  is 
in  proportion  to  the  number  of  lineal  feet 
fronting  on  the  avenue."  The  court  said 
that  on  the  evidence  "it  may  well  be  an 
equal  benefit  to  every  landowner  upon  the 
line  of  the  street,"  and  refused  to  set  them 
aside  See,  also,  Dooling  v.  Ocean  City,  67 
N.  3.  Law,  215,  50  Atl.  621;  People  v.  Mayor, 
63N.  Y.  2»1. 

In  O'Rellley  v.  Kingston,  114  N.  T.  439,  21 
N.  E.  1004,  the  action  was  brought  to  set 
aside  and  adjudge  void  an  assessment  made 
on  lands  of  the  plaintiff  for  paving  a  cer- 
tain avenue  in  defendant  city.  Objection  was 
made  to  the  assessment  on  the  ground  that 
it  was  apportioned  among  the  owners  of  the 
lots  fronting  upon  the  avenue  in  proportion 
to  the  frontage  of  each  lot;  some  of  the  lots 
being  vacant  and  others  occupied  by  valuable 
buildings.  By  the  city  charter  the  land  to  be 
assessed  was  that  bordering  on  or  touching 
the  street  Improved,  and  it  was  the  duty  of 
the  assessors  to  determine  the  benefits  de- 
rived by  the  owners  of  such  land.  It  was 
held  that  in  thus  determining  the  benefits  the 
assessors  acted  Judicially,  and  that  their 
Judgment  could  not  be  reviewed  unless  they 
acted  upon  an  erroneous  principle  In  making 
the  assessments ;  that  the  conclusion  reached 
by  them  that  the  tax  should  be  apportioned 
among  the  owners  of  the  real  estate  border- 
ing on  the  street  according  to  pie  number  of 
feet  front  owned  by  each  individual  was  not 
necessarily  an  ertoneous  principle,  if  it  was 
the  aasessers'  Judgment  that  each  owner  was 
benefited  in  that  proportion,  and,  on  the  other 
hand,  it  might  be  the  most  Just  and  equitable 
of  any  that  could  be  adopted.  In  Hoffeld  v. 
Buffalo,  130  N.  T.  887,  29  N.  B.  747,  the  plain- 
tiff sought  In  equity  to  have  an  assessment 
of  his  land  for  benefits  received  by  way  of 
improvements  In  extending  a  certain  street 
adjudged  void,  and  Its  collection  restrained. 
The  assessors  In  finally  determining  the 
amount  to  be  assessed  for  the  benefits  upon 
each  of  the  pieces  of  land  assessed  fixed  the 
amounts  Without  regard  to  the  value  of  the 
buildings  or  other  improvements  on  the  re- 
spective parcels,  for  the  reason  that  they  de- 
termined that  the  amount  of  benefits  was  not 
affected  by  the  improvements.  On  the  plain- 
tlfTs  land  and  some  other  of  the  lands  as- 
sessed there  were  boildlngs,  while  other  lots 
within  the  assessment  were  vacant  The  as- 
sessors did  not  fall  to  consider  the  improve- 
ments on  the  lands,  determined  that  the 
amount  of  benefits  was  not  affected  thereby, 
and  assessed  the  several  lots  without  regard 
to  the  buildings  thereon.  The  assessment  on 
the  plalntifTs  land  was  found  to  be  dispro- 
portionately large.  It  was  held  that  the  as- 
sessors in  thus  making  their  estimate  of  the 
benefits  did  not  proceed  in  violation  of  any 
rale  of  law,  and  that  it  was  in  harmony 
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with  the  TlewB  npon  which  the  case  of  O'Rell- 
ley  T.  Kingston  was  determined ;  that,  so  far 
as  appeared,  the  excess  In  the  assessment  on 
plalntUTs  property  might  have  been  the  re- 
sult of  mere  error  in  Judgment  of  the  as- 
sessors; and  that  the  assessment  did  not 
seem  to  have  been  Illegal  In  the  sense  requi- 
site to  the  support  of  an  action  for  relief 
against  it  In  Hagar  r.  Reclamation  Dist, 
111  U.  a  701,  4  Sup.  Ct  663,  28  I<.  Eld.  669, 
it  ia  said:  "The  expense  of  such  work  may 
be  charged  against  parties  specially  benefited 
and  be  made  a  lien  upon  their  property.  All 
that  is  required  In  such  cases  Is  that  the 
charges  shall  be  apportioned  In  some  Just  and 
reasonable  mode,  according  to  the  benefit  re- 
ceived. Absolute  equality  in  imposing  them 
may  not  be  reached.  Only  an  approximation 
to  It  may  be  attainable.  If  no  direct  and  in- 
sidious discrimination  in  favor  of  certain  per- 
sons to  the  prejudice  of  others  be  made,  it  Is 
not  a  valid  objection  to  the  mode,  pursued 
that  to  some  extent  inequalities  may  arise." 
See,  also,  Allen  v.  Drew  and  Seattle  v.  Kelle- 
her,  before  cited. 

Without  further  reference  to  decided  cases 
on  this .  question,  sure  it  is  that  the  state- 
ment of  facta  contained  in  the  bill  upon  which 
the  orators  rely  as  showing  fraud  in  the  mak- 
ing of  the  assessment  do  not  in  law  carry 
such  an  inference,  and  consequently  they  do 
not  warrant  the  characterization  there  given 
to  the  acts  of  the  commissioners  in  this  be- 
half. Special  benefits  are  such  peculiar  bene- 
fits as  the  owner  of  land  receives  from  local 
Improvements'  over  and  above  the  ordinary 
benefits  which  he  receives  as  one  of  the  com- 
munity. The  averred  difCerences  (unong  the 
abutting  properties  were,  with  the  other  dr- 
cumstancee,  matters  for  consideration  by  the 
commissioners  In  imposing  the  tax,  and  the 
fact  that  a  uptform  sum  per  front  foot  was 
imposed  against  several  of  the  owners  of 
frontage,  and  against  other  such  owners  no 
Imposition  was  made,  does  not  in  itself  show 
a  failure  by  the  commissioners  to  comply 
with  the  resolution  from  which  they  derived 
their  authority  to  act,  nor  that  approximate 
equality  was  not:  attained. 

It  is  nnnecessary  to-  consider  when  or  on- 
der  what  circumstances  equity  will  grant  re- 
lief against  such  assessments  on  the  ground 
of  fraud.  Suffice  it  that  from  the  facts  al- 
leged fraud  will  not  be  inferred,  and  we  can- 
not say  that  substantial  Justice  was  not  done. 
The  question  of  misjoinder  of  the  orators  Is 
also  presented,  but  not  considered.  The  dis- 
position made  of  the  other  questions  leaves 
the  bill  without  anything  ui>on  which  to 
stand. 

Decree  reversed,  demurrer  sustained,  bOI 
adjudged  insufficient,  and  canse  remanded, 
with  directions  that  the  bill  be  dismissed 
with  costs  to  the  defendant  in  this  comrt 
Let  the  coRts  below  be  there  determined. 


(Sl,Vt.  Btf> 
LAZELLO  et  al.  ▼.  GITY  OF  BARREL 

(Supreme  Court  of  Vermont.    Washington. 
Jan.  16, 1909.) 

CONSTITDTIONAI,  LAW   (f  290*)— DUB  PBOCESS 
— MUNICIPAt    lUFBOVEUENTS— ASSESSMSKTS. 

Laws  1906,  p.  265,  No.  256,  proTiding  that 
when  a  city  coancil  decides  that  an  improve- 
ment of  a  street  already  made,  when  made,  was 
for  the  pnblic  good  and  convenience  and  ne- 
cessity of  indiviauolB,  It  may  order  an  assess- 
ment on  notice  for  special  benefits  from  the  im- 
provement, is  not  objectionable  because  leaving 
the  jurisdictional  facts  to  the  final  determina- 
tion of  the  council ;  no  property  being  taken 
nor  assessment  made  or  necessitated. 

[Ed.  Note. — For  other  cases,  see  Constitntioo- 
al  Law,  Cent  Dig.  t  Wl;   Dec.  Dig.  {  290. •] 

Appeal  In  Chancery,  Wasliington  County: 
Alfred  A.  Hall,  Chancellor. 

Suit  by  W,  B.  Lazelle  and  others  against 
the  City  of  Barre.  From  a  Judgment  over- 
ruling a  demurrer  to  the  bill,  defendant  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions to  dismiss. 

Argued  before  ROWSLIj,  C  3n  and  TX^- 
LE3R,  MUNSON,  and  WATSON,  JJ. 

J.  Ward  Carver  and  John  W.  Gordon,  for 
appellant  Hoar,  Martin  &  Sargent,  for  ap- 
pellees. 

ROWELL,  O.  J.  This  Is  a  bill  in  chan- 
cery to  enjoin  the  enforcement  of  certain 
assessments  on  abutting  property  made  in 
1907  for  street  improvements  made  In  1903. 
The  bill  is  demurred  to.  The  Improvements 
were  unauthorized  when  made  and  paid  for 
by  the  city,  because  the  city  council  delegat- 
ed the  street  commissioners  to  find  the  nec- 
essary Jurisdictional  facts  Instead  of  finding 
them  Itself,  as  the  charter  required.  Blancfa- 
ard  V.  City  of  Barre,  77  Vt  420,  60  AU.  970. 
But  the  bill  alleges  that  the  charter  was 
amended  by  No.  256,  p.  265,  Acts  1906,  which 
provided  that  if  at  any  time  within  six  years 
prior  to  the  passage  of  the  act  any  street  lane, 
or  alley  in  the  city  or  any  portion  of  any  sndi 
street  lane,  or  alley  had  been  drained,  graded, 
paved,  or  macadamized,  curbed,  and  guttered, 
or  any  such  improvements  had  been  made, 
and  the  city  council  should,  by  resolution 
duly  passed,  decide  that  such  Improvements 
when  made  were  for  the  public  good  and 
convenience  and  necessity  Of  Individuals,  it 
might  order  and  direct  the  street  commis- 
sioners to  assess  not  to  exceed  one-half  of 
the  total  cost  and  expense  of  sudi  improve- 
ments upon  all  the  lands  and  buildings  abut- 
ting upon  or  adjacent  to  the  street  lane,  or 
alley,  or  part  thereof  that  had  been  improv- 
ed as  therein  specified  within  six  years  pri- 
or to  the  passage  of  the  act,  and  in  the  same 
manner  according  to  special  benefits  per 
front  footage  as  Is  therein  provided  for  as- 
sessments on  petition  in  wilting  to  the  coun- 
cil, signed  by  the  owner  or  owners  of  two- 
thirds  of  the  frontage  of  any  street  lane,  or 
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alley  in  tbe  dty,  or  on  a  resolution  doly 
passed  by  the  council,  to  make  any  Improve* 
mentB  of  like  nature,  as  therein  specified. 

The  bill  farther  alleges  that  on  February 
8,  1907,  the  council,  without  notice  to  the 
orators,  or  giving  them  an  opportunity  to 
be  heard,  acting  onder  said  amendmrait, 
which  gave  no  right  of  appeal,  cesolved  and 
decided  that  said  Improvements  were  for 
the  public  good  and  the  convenience  and  ne- 
cessity of  individuals,  and  that  the  public 
good  and  the  convenience  and  necessi^  of  in- 
dividuals required  the  same  to  be  made  as 
they  were  made;  and  that  thereupon  and 
thereby  the  council  ordered  and  directed  the 
street  commissioners,  on  due  notice  of  the 
time  and  place  of  hearing  as  provided  by 
said  amendment,  to  assess  not  to  exceed  one- 
balf  of  the  total  cost  and  expense  of  said 
improvements  upon  all  lands  and  buildings 
abutting  upon  and  adjacent  to  that  portion 
of  the  street  titiat  had  been  improved  as  stat- 
ed in  the  resolution  within  six  years  prior 
to  the  passage  of  said  amendment,  accctrding 
to  the  special  benefit  per  front  footage  that 
had  accrued  from  said  improvements  to  the 
lands  and  buildings  abutting  upon  and  ad- 
jacent to  said  portion  of  said  street;  and 
that  the  street  commissioners  were  also 
thereby  directed  to  malce  up  a  statement  of 
all  assessments  of  said  Improvements,  par- 
ticularly describing  the  lands  and  the  build- 
ings assessed  upon  due  notice  and  hearing  of 
the  abutters,  and  cause  the  same  to  be  re- 
corded in  the  city  clerk's  office. 

The  bill  then  goes  on  to  allege  that  the 
street  commissioners,  acting  imder  the  in- 
structions contained  In  said  resolution  of  the 
council,  on  notice  to  the  orators,  held  a  meet- 
ing on  April  8,  1907,  for  hearing  ail  parties 
who  had  been  notified,  on  the  question  of 
what  portion  of  the  exi>en8e  of  draining, 
grading,  paving,  curbing,  and  guttering  the 
part  of  Main  street  In  question  should  be 
assessed  on  abutting  land  and  buildings  ac- 
cmtllng  to  special  benefits  and  frontage,  and 
that  subsequently  said  commissioners  found 
and  adjudged  that  each  foot  of  frontage  of 
the  lands  and  buildings  of  the  orators  was 
q)eclally  benefited  to  the  extent  of  $2.99C94, 
and  thereupon  assessed  said  land  and  build- 
ings at  that  sum  for  each  front  foot,  and 
this  Is  the  assessment  complained  of.  But 
the  specific  grounds  of  complaint  alleged 
need  not  t>e  stated.  It  is  sufficient  to  sum- 
marize them  as  they  are  in  the  orators' 
brief,  namely,  that  the  assessment  was  made 
according  to  frontage  withoat  reference  to 
the  special  benefits  to  the  different  proper^ 
ties  and  the  amount  each  owner  was  spe- 
cially b«iefited,  and  without  regard  to  the 
great  difference  in  value  of  the  propoty  as- 
■ensed  as  belonging  to  the  respective  orators. 


and  in  disregard  of  the  tect  that  some  of 
the  abutting  property  is  much  more  Improv- 
ed than  the  orators'  by  way  of  buildings 
erected  thereon  and  some  of  the  lots  con- 
tain two  or  three  times  the  square  feet  con- 
tained in  the  lands  of  the  respective  orators, 
and  that  the  lands  and  buildings  of  the  ora- 
tors were  assessed  on  the  basis  of  a  math- 
ematical calculation  at  a  uniform  sum  per 
front  foot 

It  Is  objected  that  said  amendment  is  on- 
constitutional  and  void,  for  that  it  impairs 
the  obligation  pt  contracts  and  takes  away 
vested  rights,  attempts  to  take  property  with- 
out due  process  of  law,  and  leaves  to  the 
final  determination  of  the  city  council  the 
question  of  Jurisdictional  facts,  although  it 
makes  that  a  Judicial  question.  But  none  of 
these  objections  are  tenable.  In  Durkee  v. 
City  of  Barre  dxtst  decided)  71  Atl.  819,  In 
which  the  validity  of  this  amendment  was 
called  in  question  in  these  very  respects,  it 
is  held  that  no  principle  of  contract  was  in- 
volved between  the  city  and  the  owners  of 
lands  assessed  for  improving  another  part 
of  this  same  street,  and  that  legislative  pow- 
er was  legitimately  exercised  In  authorizing 
special  assessments  for  benefits  inuring  to 
abutting'  property  from  local  Improvements 
already  made.  As  to  due  process  of  law, 
it  is  held  in  that  case  tlia't  that  constitutional 
provision  has  no  application,  for  no  land 
was  taken  nor  sought  to  be  taken,  but  that 
the  proceedings  were  wholly  in  the  exercise 
of  the  right  of  taxation,  and  tliat  the  steps 
taken  up  to  and  Including  the  finding  by 
the  city  council  respecting  the  public  cliar- 
acter  and  the  convenience  and  necessity  of 
the  Improvements  of  1903  involved  no  assess- 
ment of  property  nor  any  question  of  special 
benefits  to  abutting  landowners,  and  that, 
therefore,  notice  to  such  landowners  was 
not  required  by  due  process  of  law.  As  to 
leaving  the  Jurisdictional  facts  to  the  final 
determination  of  the  city  council,  that  may 
well  be  done,  for  here  also  no  property  is 
taken  nor  assessment  made  or  necessitated. 
For  answer  to  the  objections  to  the  validity 
of  the  assessment  in  question,  we  refer  to 
the  Durkee  Case,  where  the  subject  is  fully 
considered,  and  the  assessment  there,  which 
was  essentially  like  the  assessment  here, 
held  valid.  And  for  answer  to  the  claim  of 
fraud  on  the  part  of  the  street  commission- 
ers reference  is  also  made  to  that  case,  in 
whl<dt  the  allegations  of  fraud  were  essen- 
tially the  same  as  here,  and  were  held  insuf- 
ficient to  show  fraud. 

Pro  forma  decree  reversed,  demurrer  sus- 
tained, bill  adjudged  Insufficient,  and  cause 
remanded  with  mandate  to  dismiss  the  bill 
with  costs  in  this  court,  and  with  or  without 
costs  below  a*  may  be  there  determined. 
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(88  Yt  5) 

CITX  or  BURLINGTON  t.  CENTRAL  VER- 
MONT RI.  CO.  et  aL 

(Supreme  Court  of  Vermont.     General  Term. 
Jan.  16, 1909.) 

1.  MUKflCIFAI,   COSFOBATIONS    (8   64»)  —  PCB- 

P08E  or  Cbeatioit. 

Cities  and  towns  are  created  to  perform 
such  governmental  functions  as  the  state  may, 
for  convenience,  devolve  upon  them. 

[Ed..  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  I  142;  Dec  Dig.  i 
64.*] 

2.  WhaBTXS    ({    6*)— POWBBS— OORSIBDCTtOA 

or  Whabveb. 

The  state,  in  the  absence  of  constitutional 
inhibition,  can  build  or  aid  others  in  building 
wharves  for  public  use  and  in  aid  of  trade  or 
commerce. 

[Ed.  Note.— For  other  cases,  see  Wharves, 
Dec.  Dig.  S  5.*) 

8.  CoNsTiTunoNAi,  Law  ({  50*)— Leoisi^tubb 

—Powers. 

The  Legislature's  power  is  practically  ab- 
solute, except  for  constitutional  limitations. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Cdg.  i§  48,  49;  Dec.  Dig.  {  50.*] 

4.   MUNICIFAX    OOBPOBATIONS    (S    70*)- CON- 
STRTICnON   OF   WHARVES. 

The  state  can  authorize  cities  and  towns 
iwrdering  on  navigable  waters  to  build,  main* 
tain,  and  operate  public  whtlrves. 

[Ed.   Note. — For  other  cases,   see   Municipal 
Corporations,  Dec.  Dig.  f  70.*] 
B.  Constitutional  Law  (8  68*)— Powebs  of 

Government— Taxation. 

Bill  of  Rights,  art.  9,  prohibiting  the  rais- 
ing of  a  tax  unless  the  purjrase  of  the  tax  ap- 
pears to  the  Legislature  to  be  of  more  service 
to  the  community  than  the  money  would  be 
if  not  coIlect^d,  means  that  the  purpose  must 
l>e  a  public  one;  but  what  is  a  public  purpose 
within  that  meanine  is  a  question  for  the  Legis- 
lature, as  to  which  it  has  a  large  discretion, 
which  courts  can  control  only,  if  at  ail,  in  very 
exceptional  cases. 

[Kd.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  88  125-127 ;  Dec.  Dig.  8  6a*] 

6.  Municipal  Cobpobations  (8  274*>— Stat- 
utes. 

The  provisions  of  Acts  1906,  p.  856,  No. 
262,  authorizing  the  city  of  Burlin^on  to  con- 
struct and  maintain  a  public  wharf  and  to  bor- 
row money  for  the  purpose  are  valid. 

[Ed.  Note. — For  other  cases,  see  Municipal  Cor- 
porations, Cent.  Dig.  8  729;  Dec.  Dig.  8274.*] 

7.  OONBTITUnoNAL  LAW   (8  281*)— DuE  Pbo- 
CESS— Eminent  Domain. 

Acts  1906,  p.  356,  No.  262,  authorizing  the 
city  of  Burlington  to  condemn  land  for  a  pub- 
lic wharf;  authorizing  the  city  council  to  de- 
termine the  question  of  public  convenience  and 
necessity  of  its  proposed  action,  and  to  award 
damages  for  the  property  taken ;  and  allowing  an 
appeal  by  any  person  dissatisfied  with  the  award 
— is  not  unconstitutional  as  denying  due  process 
of  law,  though  defendants  had  to  institute  the 
proceedings  for  appeal  at  their  own  expense. 

[Eld.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  8  880;    Dea  Dig.  8  281.*] 

Ezceptloiis  from  Chittenden  County  Court; 
Seneca  Haseltlne,  Judge. 

Condemnation  proceedings  by  the  City  of 
Burlington  against  the  Central  Vermont 
Railway  Company  and  others.  From  a  Judg- 
ment refusing  to  dismiss  the  proceedings,  de> 
fendants  bring  exceptions.  AlHrmed  and  re- 
manded. 


Argued  before  ROWBLL,  O.  J.,  and  TI- 
LER, MUNSON,  and  WATSON,  JJ. 

J.  H.  Macomber,  City  Atty.,  and  R.  E. 
Brown,  for  plaintiff.  C.  W.  Witters  and  H. 
H.  Powers,  for  defendants. 

ROWELL,  O.  J.  Tbla  Is  an  appeal  from 
proceedings  Jby  the  city  of  Burlington  to  ac- 
quire by  the  light  of  eminent  domain  certain 
lands  and  premises  on  the  shore  of  Lake- 
Champlain  belonging  to  the  defendants,  for 
the  purpose  of  a  public  wharf.  The  proceed- 
ings are  under  Na  262,  p.  856,  Acts  of  1906, 
which  purports  to  authorize  the  city,  as  the 
convenience  of  the  inliabitants  and  the  pub- 
lic good  may  require,  to  construct  and  main- 
tain upon  the  shores  of  said  lake  witliin  the 
limits  of  said  city,  or  ta  the  waters  of  said 
lake  adjacent  thereto,  a  public  wharf,  and  to 
keep  the  approaches  thereof  at  all  times  is 
a  proper  and  safe  condition  for  the  landing, 
loading,  and  unloading  of  boats  and  TesseUi, 
subject  to  the  Constitution  of  the  United 
States  and  the  laws  made  in  pursuance 
thereof  regulating  commerce,  and  to  the  ad- 
miralty Jurisdiction  of  the  federal  courts. 

For  the  purpose  aforesaid,  the  act  further 
purports  to  authorize  the  city  by  Its  coun- 
cil, among  other  ways,  to  acquire  and  take 
by  the  right  of  eminent  domain  any  lands 
necessary  for  such  purpose,  and  provides 
that,  when  the  q^uncU  has  occasion  to  exer- 
cise that  right,  it  shall  appoint  a  time  for 
examining  the  premises  and  hearing  the  par- 
ties interested,  and  give  them  reasonable  no- 
tice of  the  time  when  and  the  place  where  it 
will  consider  the  question  of  public  conven- 
ience and  necessity  of  Its  proposed  action, 
and  the  claims  of  the  respective  parties  for 
damages;  and  that,  if  after  such  examina- 
tion and  hearing  the  council  adjudges  that 
the  convenience  of  the  inhabitants  and  the 
public  good  require  a  public  wharf  and  the 
taking  of  land  therefor,  it  shall  so  award, 
and  shall  also  award  each  party  owning  or 
Interested  in  property  so  taken  and  used  the 
amount  of  damages  to  which  It  adjudges 
him  entitled,  and  cause  its  award  to  be  filed 
in  the  oflSce  of  the  city  clerk,  and  recorded 
In  the  land  records  thereof. 

The  act  further  provides  that  any  person 
dissatisfied  with  the  award  of  the  cotmcll 
may  appeal  therefrom  to  the  county  court 
of  the  county  for -a  rehearing  as  to  the  ne- 
cessity and  convenience  of  the  proposed  ac- 
tion of  the  council,  and  the  taking  of  land 
or  other  property  therefor,  and  the  damages 
awarded,  and  that  such  proceedings  shall  be 
had  in  said  court  as  are  provided  by  law 
for  the  assessment  of  damages  for  land  tak- 
en for  highways;  but  that  nothing  in  the 
proceedings  shall  prevent  the  council  from 
entering  upon  such  lands  and  constructlnR 
and  maintaining  such  wharf  after  its  award 
is  made,  and  the  amount  thereof  tendered 
as  provided,  when  the  appeal  is  upon  the 
question  of  damages  only. 

Before  any  action  is  taken  by  the  council 


•Tor  other  easas  see  tame  topic  and  section  NtniBER  In  Deo.  ft  Am.  Diss.  tM7  to  data,  *  Rwortor  Indezw 
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nnder  the  act,  a  meeting  of  the  voters  Ivto 
be  called,  to  see  If  the  city  will  vote  to  pro- 
cure, by  construction  or  otherwise,  and  maiu- 
taio,  a  public  wharf  In  accordance  with  the 
act ;  and  if  It  does  so  vote,  then  the  council 
is  to  carry  the  vote  into  eCtect,  and  may  bor- 
row money  therefor  on  the  credit  of  the  dty. 

The  defendants  moved  to  dismiss  the  pro- 
ceedings, for  that,  among  other  things  not 
now  Insisted  upon,  the  city  has  no  lawful 
right  to  build,  maintain,  and  operate  a  pub- 
lic wharf,  and  become  a  public  wharfinger; 
and  for  that  said  act  is  invalid  and  void  be- 
cause It  purports  to  confer  upon  the  city  the 
primary  right  to  determine  the  necessity  for 
such  wharf,  the  extent  of  the  ^klng,  and 
the  damages  to  the  landowners,  and  conse- 
quently is  not  due  process  of  law. 

First,  as  to  the  right  of  the  city.  The  de- 
fendants concede  that  a  municipality  may 
be  authorized  by  law  to  construct  and  op- 
erate a  private  wharf;  that  it  may  provide 
any  proper  facilities  for  loading  and  unload- 
ing goods,  like  coal  for  Its  schools,  public 
buildings,  etc.,  as  an  Individual  might  do; 
but  say  that  to  enter  upon  any  public  basi' 
ness  is  foreign  to  the  purpose  for  which  it 
was  created ;  that  municipalities  are  created 
and  organized  for  certain  governmental  ends 
that  meet  the  demands  of  their  inhabitants 
in  their  everyday  life,  but  not  for  the  pur- 
pose of  undertaking  a  public  business  where- 
by they  enter  Into  competition  with  the 
world  at  large,  and  incur  liabilities  and 
earn  revenue  like  Individuals;  that,  if  the 
city  of  Burlington  can  take  on  the  character 
of  a  public  wharfinger.  It  can  build  and  op- 
erate a  line  of  steamboats,  and  liecome  a 
common  carrier,  or  build  and  operate  a  rail- 
road, or.  In  short,  assume  any  public  char- 
acter outside  the  primary  purpose  of  Its 
charter,  and  wholly  foreign  to  the  purpose 
of  Its  organization. 

But  it  cannot  be  said  that  the  construction 
of  public  wharves  by  cities  and  towns  border- 
ing on  navigable  waters  is  beyond,  and  whol- 
ly foreign  to,  the  purposes  for  which  they 
are  created;  for  all  cities  and  towns  are 
created  for  the  purpose  of  performing  such 
governmental  functions  as  the  state  may  for 
convenience  devolve  upon  them.  It  cannot  be 
doubted  that  the  state  itself,  in  the  absence 
of  constitutional  inhibition,  can  build,  or  aid 
others  in  building,  wharves  for  public  use 
and  in  aid  of  trade  and  commerce;  and  it  is 
equally  clear  that,  whatever  the  state  can 
do  In  this  behalf,  it  can  delegate  to  a  mu- 
aidpality  to  do,  with  proper  limits,  for  the 
law  is,  by  all  the  cases,  that,  except  where 
there  are  constitutional  limits  upon  the  Leg- 
islature, it  is  practically  absolute.  Cooley, 
Const  Lhn.  (6th  Ed.)  200  et  seq.  This  doc- 
trine has  often  been  announced  by  this 
court,  and  was  acted  upon  in  Bennington  v. 
Park,  50  Vt  178,  where  it  was  held  that  the 
Legislature  could  authorize  a  town  to  bond 
Itself  to  aid  in  the  building  of  a  railroad  out 
of  the  state.  It  is  there  said  that,  if  towns 
are  empowered  by  the  Legislature  to  aid  In 


the  construction  of  railroads  and  to  levy 
taxes  for  that  purpose,  they  are  acting  In 
that  behalf  merely  as  the  agents  or  ap- 
pointees of  the  state,  exercising  a  power  of 
taxation  conferred  upon  them  by  the  state — 
a  power  which,  in  the  very  nature  of  things, 
could  not  be  delegated  by  a  depositary  not 
having  It  It  Is  further  said  that  if  such 
works  are  so  far  of  public  benefit  and  ad- 
vantage that  the  state.  In  answering  the  ends 
for  which  It  exists,  can  provide  them  as  In- 
stramentallties  for  promoting  the  prosperity 
and  the  development  of  the  resources  of  its 
people,  it  may  commission  any  of  its  munici- 
palities to  aid  them  when  they  are  thought 
to  be  of  special  local  benefit  to  them ;  that 
to  deny  this  because  the  license  empowers 
the  municipality  to  go  outside  the  purpose 
of  its  creation  would  be  to  deny  that  the 
state  may  adopt  proper  means  for  promoting 
the  prosperity  of  its  people;  that  power  in 
towns  to  grant  aid  to  railroads  exists  by  leg- 
islative grant;  that  power  In  the  Legislature 
to  grant  comes  from  the  people,  who,  by  ea- 
tablishlDg  government,  have  appolnteid  a 
trustee  to  administer  the  trust  of  making 
available  to  them  all  the  prosperity  and 
growth  that  sovereign  states  may  rightfully 
aspire  to ;  and  that  thus  the  people  have  con- 
sented in  advance  that  this  power  may  be 
exercised. 

But  under  article  9  of  our  Bill  of  Rights, 
no  law  can  be  made  to  raise  a  tax  unless 
the  purpose  for  which  it  is  raised  appears 
evident  to  the  Legislature  to  be  of  more  serv- 
ice to  the  community  than  the  money  would 
be  If  not  collected.  This  means  that  the  pur- 
pose for  which  the  tax  Is  raised  must  be  a 
public  purpose.  But  what  is  a  public  pur- 
pose within  that  .meaning  Is  a  question  for 
the  Legislature  to  decide,  and  concerning 
which  It  has  a  large  discretion,  which  the 
courts  can  control  only.  If  at  all,  in  very  ex- 
ceptional cases;  and  tills  Is  not  such  a  case. 
Cooley,  Const  LIm.  (6th  Ed.)  153.  These 
principles  are  applicable  and  controlling 
here,  and  therefore  it  must  be  held  that  the 
act  in  question,  if  otherwise  valid,  confers 
upon  the  city  the  authority  claimed. 

Second,  as  to  the  validity  of  the  act  In  re- 
spect of  the  manner  of  taking.  The  defend- 
ants claim  that  It  is  invalid  in  this  regard, 
for  that  It  makes  the  city  a  Judge  In  its  own 
case,  and  does  not  afford  the  landowners  In- 
terested that  due  process  of  law  guaranteed 
by  the  Constitution;  that  It  confers  upon 
the  city  the  right  to  determine  the  necessity 
for  taking  the  land,  the  extent  of  the  taking, 
and  the  damages  to  be  paid  therefor,  with  no 
right  of  appeal  from  Its  action,  and  compels 
the  party  injured  to  institute  original  pro- 
ceedings at  his  own  expense  to  obtain  relief ; 
that  the  hearing  provided  for  In  the  act  18 
not  before  a  disinterested  tribunal,  and  that 
the  landowner  Is  never  entitled  thereunder  to 
a  disinterested  tribunal  until  he  institutes 
original  proceedings;  and  that  this  burden 
confronts  him  from  the  first  question  to  the 
final  question  of  damages,  and  that  therefor* 
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the  recent  case  of  Stearns  ▼.  City  of  Barre, 
78  Vt  281,  60  AtL  1086,  68  L.  R.  A.  240,  87 
Am.  St  Rep.  721,  seems  to  demonstrate  the 
InTalldlty  of  the  act 

But  It  is  Incorrect  to  say  that  there  Is  no 
appeal  from  the  action  of  the  city,  for  the 
statute  expressly  provides  for  an  appeal 
therefrom  to  the  county  court  on  every  ques- 
tion involved  therein.  Hence  the  case  is  en- 
tirely unlike  Steams  r.  City  of  Barre,  tor 
there  the  statute  left  the  ext^it  of  the  taking 
to  the  final  determination  of  the  officers  of 
the  city  making  tlie  condemnation,  and  for 
that  reason,  and  that  alone,  it  was  in  that 
respect  held  Invalid.  But  here  the  statute 
leaves  nothing  to  the  final  determination 
of  the  officers  of  the  city  making  the  con- 
demnation, but  gives  a  right  on  appeal  to  a 
rehearing  before  an  impartial  tribunal  on 
every  question  in  which  the  defendants  are 
Interested,  and  provides  an  adequate  way  In 
which  that  right  can  be  exercised  to  the  full- 
est extent  In  the  regular  course  of  procedure 
in  such  cases  in  the  courts  of  Justice.  This 
is  the  due  process  of  law  guaranteed  by  the 
Constitution.  State  v.  Stlmpson,  78  Vt  124, 
S2  Atl.  14,  1  L.  R.  A.  (N.  S.)  1153. 

And  It  makes  no  difference  that  the  de- 
fendants had  to  institute  original  proceed- 
ings at  their  own  expense  in  or4er  to  appeal, 
for  that  Is  but  a  reasonable  regulation  of  the 
mode  of  exercising  the  right,  and  not  a  de- 
nial nor  an  infringement  of  the  right  It  is 
like  In  re  Marron,  60  Vt  199,  12  Atl.  523, 
where  we  held  that  the  statute  requiring  a 
respondent  who  appeals  from  the  Judgment 
of  a  Justice  In  a  criminal  case  to  procure 
copies  of  appeal  at  his  own  expense  if  he 
would  enter  his  appeal  In  the  county  court, 
where  alone  be  can  have  a  trial  by  a  com- 
mon-law Jury  of  12  men,  is  a  reasonable  reg- 
ulation, not  infringing  the  constitutional  right 
of  trial  by  Jury. 

Judgment  affirmed,  and  cause  remanded. 


(82  Vt  66) 

BARRE  GRANITE  &  QUARRt  CO.  v. 

FRASER. 

(Supreme  Court  of  Vermont    Washington. 

Jan.  21,  1909.) 

1,  Novation  (8  8*)— NAnjRK  awd  Requisites. 

It  is  esseotial  to  a  complete  novation  that 
the  original  debtor  be  discharged  from  his  lia- 
bility to  his  original  creditor  by  contracting  a 
new  obligation  in  favor  of  the  new  creditor,  by 
the  order  of  the  original. 

[Ed.    Note. — For   other   cases,    see   Novation, 
Cent  Dig.  {  8 ;  Dec.  Dig.  g  3.*] 

2.  Novation  (J  1*)— Nonnegotiabm  Chose 
IN  Action— Assignment  as  SECtjaiTT— Pkb- 
SONS  Entitled  to  Sue. 

A  third  person  contracted  with  defendant  to 
manufacture  certain  monuments  at  a  fixed  price, 
and  such  person  assigned  the  contract  to  plain- 
tiff, to  secure  It  for  stock  and  material  fur- 
nished for  their  construction.  Plaintiff  notified 
defendant  of  the  assignment,  which  he  acknowl- 
edged by  letter,  with  a  note,  stating  that  pay- 
ment would  be  made  to  plaintiff,  and  also  sug- 
gesting that  when  shipment  was  made,  the  in- 
voice should  l>e  sent  by  the  original  contractor. 


Indorsed  in  favor  of  plaintilt.  Plaintiff  replied 
that  if  the  original  contractor  failed  to  indorse 
the  invoice  In  plaintiff's  favor,  the  latter  would 
expect  defendant  to  remit  to  it  just  tlie  same. 
After  a  pert  performance  and  part  payment, 
defendant  canceled  the  contract  for  monaments 
remaining  to  be  done,  and  plaintiff  assigned  the 
contract  and  the  amount  due  thereon.  Held. 
that  the  transaction  was  an  assignment  of  a 
nonnegotiable  chose  in  action  as  secnrlty  for  a 
debt,  and  not  a  novation  entitling  plaintiff  to 
sue  m  assumpsit  for  the  unpaid  price  of  a  mono- 
ment  forwarded  to  defendant. 

[Ed.  Note. — For  other  cases,  see  Novation, 
Cent.  Dig.  {  1 ;  Dec.  Dig.  {  I.*] 

Exceptions  from  Washington  County  Court; 
Alfred  A.  Hall,  Judge. 

Action  by  the  Barre  Granite  &  Quarry 
Company  dgainst  Alexander  Eraser,  on  a 
contract  by  defendant  for  the  purchase  of 
monuments  to  be  manufactured  by  plain- 
tiff's assignor.  There  was  a  Judgmoit  for 
plaintiff,  and  defendant  excepts.  Reversed, 
and  Judgment  rendered  for  defendant 

Argued  before  ROWBI.Lk  O.  J.,  and  TY- 
I4BU,  MUNSON,  and  WATSON,  JJ. 

M.  M.  Gordon  and  John  W.  Gordon,  for 
plaintiff.    Richard  A.  Hoar,  tor  defendant. 

TYLER,  J.  It  appears  by  the  exceptions 
that  in  August  1905,  the  defendant  Fraser, 
a  wholesale  dealer  in  granite  In  Mansfield, 
Ohio,  made  a  written  contract  with  one  Jor- 
dan, who  did  business  In  Barre,  In  this  state, 
under  the  name  of  the  Sterling  Granite  Com- 
pany, for  the  manufacture  of  10  monuments 
at  $100  apiece;  that  Jordan  the  next  Novem- 
ber asslg^ned  the  contract  to  the  plaintiff,  the 
Barre  Granite  &  Quarry  Company,  to  secure 
it  for  stock  and  material  furnished  him  for 
the  construction  of  the  monuments;  that  the 
plaintiff  thereupon  gave  the  defendant  writ- 
ten notice  of  the  assignment  which  he  ae- 
knowledged.  In  his  letter  to  the  plaintiff 
acknowledging  notice  he  said:  "Your  favor 
of  the  6th  Inst  Is  at  band  inclosing  two 
contracts  one  for  #12766  and  one  for  10 
stock  monts.  ordered  Aug.  10th,  which  con- 
tracts have  been  assigned  to  you  by  the 
Sterling  Granite  Co.  We  hare  made  a  note 
on  same  that  payment  for  these  jobs  when 
shipped  shall  be  made  to  you,  but  we  have 
also  suggested  to  the  Sterling  Granite  Co.. 
whom  we  are  writing  by  this  mail,  that  what 
they  make  shipment  they  send  their  invoice 
in  the  regular  way  Indorsed  over  in  your  fa- 
vor. If  they  will  carry  out  this  suggestion 
it  will  simplify  matters  greatly  and  conform 
to  our  regular  system.  There  Is  one  point 
however  that  is  not  clear  and  on  which  we 
wish  you  would  advise  us,  and  that  is.  Is  the 
Sterling  Granite  Co.  going  to  complete  these 
orders  or  will  they  be  built  elsewhere?  It 
makes  no  difference  to  us  who  ships  the 
work  or  whom  we  pay  for  It  so  long  as  we 
receive  what  we  order.  We  return  here- 
with the  contracts  mentioned  atwva"  To 
this  letter  the  plaintiff  replied  that  the  work 
would  be  cut  by  the  Sterling  Granite  Gom- 


*For  otber  cases  sea  same  toplo  and  section  NUMBKR  is  Deo.  ft  Am.  Dies.  1M7  to  datt^  *  B^ortar  ladens 
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puty  according  to  the  original  contract,  on- 
less  It  should  become  embarrassed  in  some 
way,  in  which  case  the  plaintiff  woald  prob; 
ably  see  that  the  work  was  completed  else- 
wherew  It  farther  said:  "Your  soggestion  to 
iBTOice  is  alright,  but  should  the  Sterling 
Granite  Company  fail  to  indorse  the  invoice 
over  In  our  favor  we  shall  expect  you  to 
make  remittance  to  us  just  the  same."  The 
correspondence  shows  that  there  were  delays 
in  the  execution  of  the  contract;  that  two 
monuments  were  finally  completed  and  for- 
warded to  the  defendant  by  the  Sterling 
Granite  Company;  that  one  was  paid  for 
by  the  defendant:  that  the  other  is  the  one 
now  In  controversy;  that  the  defendant  can- 
celed the  contract  for  the  remaining  eight; 
that  in  March,  1906,  the  plaintiff  assigned 
the  contract,  and  the  amount  due  upon  it, 
to  Chas.  H.  More  &  Co. 

The  only  question  is  whether  there  was  a 
novation  of  parties  bo  that  the  plaintiff  was 
entitled  to  maintain  this  action  of  general 
as8umi>sit  in  Its  own  name  against  the  de- 
fendant to  recover  the  price  of  the  monu- 
ment It  Is  essential  to  a  complete  novation 
that  the  original  debtor  be  discharged  from 
his  liability  to  his  original  creditor  by  con- 
tracting a  new  obligation  In  favor  of  a  new 
creditor,  by  the  order  of  the  original  cred- 
itor. Heaton  v.  Angler,  7  N.  H.  387,  2S  Am. 
Dec  3S3,  illustrates  the  rule.  In  that  case 
H.  sold  a  wagon  to  A.,  who  sold  it  to  C, 
who  promised  to  pay  A.  the  price  that  A. 
had  promised  to  pay,  and  H.  agreed  to  take 
C.  as  his  debtor.  Held,  that  the  agreement 
discharged  A.  from  the  debt,  and  that  H. 
might  recover  the  price  of  C.  Tatlock  v.  Har- 
ris, 3  D.  &  B.  180,  is  cited  in  the  opinion, 
where  Buller,  J.,  said:.  Suppose  A.  owes  B. 
£100,  and  B.  owes  C  the  same  sum,  and  the 
three  agree  among  them  that  A.  shall  pay 
C.  that  sum,  B.'s  debt  is  extinguished,  and 
C  may  recover  the  sum  of  A.  In  Haxd  v. 
Burton.  62  Vt  814, 20  Ati.  268,  the  court  quot- 
ed from  JusUnian,  Inst  Lib.  Ill,  tit  18,  id. 
'8,  where  he  says  that  novation  takes  place 
only  when  the  contracting  parties  expressly 
disclose  that  their  object  In  making  the  new 
contract  is  to  extinguish  the  old  contract; 
that  otherwise  the  old  contract  remains  In 
force.  Our  own  cases  are  in  accordance 
with  this  rul&  In  Bacon  v.  Bates,  53  Vt  80, 
W.  and  W.,  by  a  written  order  directed  the 
defendant  to  pay  the  plaintiff  whatever  sum 
might  be  found  due  them  on  settlement  The 
defendant  accepted  the  ordo:  by  writing  his 
name  across  it  Held,  that  upon  the  plaintiff 
receiving  and  presenting  the  order  to  the  de- 
f«idant  and  his  accepting  It  there  was  a 
novation,  and  that  the  plaintiff  might  main- 
tain an  action  upon  the  order  in  bis  o,wn 
name.  Trow  t.  Braley,  66  Vt  560;  Hard  v. 
Bnrton,  supra.  See,  also,  Studebaker  Bros. 
Mfg.  Co.  ▼.  Endom,  61  Tal  Ann.  1263,  26 
South.  90,  72  Am.  St  Rep.  488,  and  notes. 
Is  the  present  case  within  the  rule?    Clear- 


ly it  is  not  The  transaction  was  In  law  an 
assignment  of  a  nonnegotlaUe  chose  in  ac- 
tion as  collateral  security  for  the  payment 
of  a  debt,  and  was  not  a  novation. 

The  trial  court  erred  in  holding  that  the 
plaintiff  could  maintain  the  action  In  its 
name. 

Judgment  reversed,  and  Judgment  for  the 
defendant  to  recover  his  coet& 


(81  vt  (33) 
PINDLAT  ▼.  LONGB. 

(Supreme  Court  of  Vermont     Washington. 
Jan.  14,  1909.) 

1.  MOBTOAOES   (§   201*)— DXJTT  OF  MOKTOAOKK 
— FOHECLOSUBB— INSUBANCE. 

A  mortgagee  owes  no  duty  to  the  mortga- 
gor to  secure  an  insurance  company's  consent 
to  a  foreclosure  in  order  that  a  policy,  provid- 
ing that  foreclosure  proceedings  without  con- 
sent of  the  insurance  company  should  avoid  it, 
should  not  have  such  eSecL 

[Bd.  Note.— For  etlier  cases,  see  Mortgages, 
Dec.  Dig.  §  201. »] 

2.  JosTicEs  or  THE  Peace  ({  128*)  — Judq- 

IfENT— £k)17ITABLE  RELIEF. 

A  court  of  equity  will  cot  Interfere  with 
the  final  judgment  of  a  justice,  nor  with  the  re- 
sults which  followed  the  execution  and  sale 
thereunder,  where  the  judgment  debtor  with 
knowledge  of  the  precise  situation  took  no  steps 
to  secure  relief  in  those  proceedings. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §  405;   Dec.  Dig.  i  12a*] 

&  MOBTGAGES     (S     497*)  —  POBEOtOSUBB    DB- 

OKEE— Res  Judicata. 

A  mortgage  foreclosure  decree  was  res  Ju- 
dicata against  claims  which  the  mortgagor  might 
have  set  up  against  the  mortgagee  in  such  pro- 
ceedings to  reduce  the  amount  of  the  mortga- 
gee's claim,  but  failed  to  do. 

[Ed.  Note.— Por  other  cases,  see  Mortgages, 
Cent  Dig.  i  1473;   Dec.  Dig.  {  487.*] 

4.  MoBTGAOES  (t  608*)— Payment  a»teb  Elr- 

FIBATION    OF  TlUE  FOB  REDEMPTION. 

Receiving  the  whole  or  part  of  a  mortgage 
debt,  directly  or  indirectly,  after  the  time  for 
redemption  has  expired  Is  of  itself  sufficient  to 
let  the  mortgagor  in  to  redeem. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  i  608.*] 

6.  MoBTOAOES  (f  616*)  — FoBECxostnu)— Bnx 

TO  Redeem. 

Where,  in  a  suit  to  redeem  from  mortgage 
foreclosure,  the  bill  did  not  allege  that  certain 
pasturing  on  the  land  by  the  mortgagee,  and  the 
harvesting  of  certain  hay,  rendered  complain- 
ant unable  to  meet  the  ^yment  due,  under  the 
decree,  on  April  25,  1802,  nor  that  the  mortga- 
gee was  unwilling  to  have  the  value  of  the  pas- 
turage and  hay  applied  to  such  payment,  nor 
that  the  harvesting  was  tortiously  done,  but 
merely  that  complainant  had  sued  the  mortgagee 
in  trover  on  account  of  the  harvesting,  the  bill 
was  insufficient. 

[Eld.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  {  1833;  Dec.  Dig.  {  616.*] 

Appeal  from  Chancery  Court,  Washington 
County;   John  H.  Watson,  Chancellor. 

Action  by  Alexander  FIndlay  against  Lew- 
Is  Longe.  From  a  chancery  decree  sustain- 
ing a  demurrer  to  the  bill  and  dismissing  the 
same,  complainant  appeals.    Affirmed. 

Argued  before  ROWELL,  C.  J.,  and  TI- 
LER, MUNSON,  and  HASELTON,  JJ. 


•For  other  cum  ■«•  lame  topic  and  icctlon  MTJMBBR  In  Dec.  tc  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 

Digitized  by  V^jOOQ  IC 


830 


71  ATLANTIC  RBPORTER. 


(Vt 


Edward  H.  Deavttt,  for  appellant  J.  P. 
lamson,  for  appellee. 

HASELTON,  J.  This  cause  was  heard  np- 
on  demurrer  to  the  bill.  On  hearing  the  de- 
murrer was  sustained,  the  bill  was  adjudged 
Insufficient,  and  the  same  was  dismissed. 
The  orator  appealed. 

By  the  allegations  of  the  bill  it  is  made  to 
appear  that  April  25,  1898,  for  the  sum  of 
$500,  the  defendant  sold  and  conveyed  to  the 
orator  a  farm  In  Marshfleld,  on  which  were 
three  bams  and  no  other  buildings;  that 
no  cash  payment  was  made,  but  that  full 
purchase  price  was  embraced  In  a  note  given 
by  the  orator  to  the  defendant,  and  secured 
by  a  mortgage  on  the  farm;  that  by  the 
terms  of  the  note  the  orator  was  to  pay  the 
first  year's  Interest  at  the  end  of  one  year, 
the  second  year's  Interest  at  the  end  of  two 
years,  and  that  at  the  end  of  the  third  year 
he  was  to  make  his  flrst  payment  on  the  prin- 
cipal of  the  note,  such  payment  being  $150; 
that  the  Interest  payment  of  $30,  due  at  the 
end  of  one  year— that  Is  April  25,  1899— 
was  not  paid ;  that  thereupon.  May  10,  1899, 
the  defendant  brought  a  petition  of  fore- 
closure, which  was  entered  at  the  September 
term,  1899,  of  the  court  of  chancery;  that 
the  orator  appeared  In  said  foreclosure  suit 
by  C.  E.  Woodard,  Jr.,  solicitor ;  that  the 
bill  of  foreclosure  was  taken  as  confessed, 
and  that  a  decree  of  foreclosure  was  duly  en- 
tered and  enrolled ;  that  by  the  terms  of  the 
-decree  the  same  was  to  become  absolute  un- 
less the  orator  made  a  payment  of  interest 
and  costs  on  or  before  September  7,  1900, 
another  payment  of  interest  on  or  before 
April  as,  1901,  a  payment  which  included  a 
substantial  part  of  the  principal  debt  on  or 
before  April  25,  1902,  and  other  payments 
thereafter  which  It  Is  Immaterial  to  specify ; 
that  September  6,  1900,  the  orator  paid  5!5a01, 
the  amount  of  the  first  payment  under  the  de- 
cree, and  that  April  22,  1901,  the  orator  paid 
-$32.12,  the  amount  of  the  second  payment  un- 
der the  decree;  that  the  third  payment  un- 
der the  decree  was  to  be  $180,  with  some  in- 
terest, which  payment  was  required  to  be 
made  by  April  25,  1902;  that  before  the  de- 
cree became  absolute  by  the  nonpayment  of 
the  installment  last  mentioned,  this  bill  wis 
brought  returnable  at  the  September  tern, 
1902,  of  the  court  of  chancery.  There  was  In 
the  deed  given  by  the  defendant  to  the  orator 
a  provision  that  the  latter  should  pay  the 
taxes  for  the  then  current  year,  1898.  The 
bill  avers  that  the  defendant  fraudulently 
procured  the  town  cleric  of  Marshfleld  to  in- 
sert this  provision;  that  the  provision  was 
contrary  to  the  agreement  of  the  parties, 
and  that  the  orator  was,  for  a  long  time 
after  the  transaction  of  the  sale  and  mort- 
gage, ignorant  of  the  fact  that  there  was  such 
a  provision  In  the  deed.  The  bill  does  not 
state  for  how  long  a  time  the  orator  was  so 
ignorant  It  appears  from  the  bill  that  the 
taxes  for  the  year  1898  were  something  less 
than  $11,  that  the  defendant  paid  these,  and 


that  on  Mar(±  3,  1889,  he  brouijht  a  ndt 
against  the  orator  for  the  amount  of  nch 
I  taxes  making  the  suit  returnable  before  a 
I  Justice  of  the  peace  March  22,  1899.  The  bill 
I  alleges  that  on  this  writ  there  was  attached, 
by  the  defendant's  direction,  personal '  prop- 
erty of  the  value  of  more  than  $200,  being, 
as  the  defendant  knew,  all  the  personal  prop- 
erty of  the  orator.  The  bill  sets  out  that 
the  parties  appeared  before  the  Justice  on  the 
return  day ;  that  the  case  was  continued  to 
March  28,  1899,  at  which  time  the  Justice 
rendered  Judgment  against  the  orator  for 
$10.65  damages  and  $6.43  costs;  that  the 
taking  out  of  execution  was  delayed,  and  that 
the  costs  of  proceedings  thereunder  were  pur- 
posely and  willfully  enhanced  by  the  directiOD 
of  the  defendant,  so  that  the  costs  of  sale  on 
the  execution  amounted  to  $34;  that  the 
proceedings  In  respect  to  the  Justice  suit  le- 
ferred  to  were  Instituted  and  carried  on  as 
they   were;    that  an   excessive  attachment 


was  made,  and  that  costs  were  enhanced, 
with  the  design  and  effect  of  preventing  the 
orator  from  making  his  flrst  interest  payment 
of  $30,  which  was  due  April  25,  1899,  and 
that  on  May  10th  following  the  defendant 
brought  his  petition  for  foreclosure,  and  bad 
the  same  served  on  the  orator. 

It  appears  that  thereafter,  before  the  term 
of  court  to  which  the  foreclosure  suit  was 
returnable,  the  barns  referred  to,  and  the 
produce  therein,  all  of  which  was  Insured  for 
$475,  were  entirely  destroyed  by  Are;  that 
a  provision  of  the  Insurance  policy  provided 
that  it  should  be  void  If  foreclosure  proceed- 
ings were  commenced  vrtthout  the  written 
consent  thereto  of  the  company  indorsed  on 
the  policy;  that  this  foreclosure  was  com- 
menced without  such  Indorsement  of  consent 

I  and  without  such  consent  and  that  so,  as 
the  orator  has  since  been  advised,  there  was 
no  Insurance  money  to  go  to  anybody.  See 
FIndlay  ▼.  Insurance  Co.,  74  Vt  211,  52  Atl. 
429,  93  Am.  St  Rep.  885,  a  case  brought  up- 
on the  policy  in  question,  and  referred  to  In 
the  orator's  bill.  The  bill  avers  that  the 
commencement  by  the  defendant  of  foreclos- 
ure proceedings  without  the  consent  of  the 
Insurance  company  was  a  fraud  upon  tho 
orator. 

Reference  has  now  been  made  to  the 
claimed  grounds  of  relief  existing  when  the 
decree  of  foreclosure  was  passed.  The  spe>- 
dflc  prayers  of  the  bill  relevant  to  the  re- 
citals thus  far  made  are  that  the  foreclosure 
decree  of  1899  be  vacated  and  set  aside ;  that 
the  orator's  deed,  taken  April  25,  1898,  be 
reformed,  so  that  the  provision  that  the  or- 
ator pay  the  taxes  for  1898  be  excluded; 
that  the  defendant  be  required  to  account  for 
the  property  sold  under  execution,  on  the 
Judgment  obtained  against  the  orator  for 
the  amount  of  said  taxes  and  costs ;  and  that 
the  amount  of  the  mortgage  debt  be  reduced 
$476,  with  some  interest  because  of  the  ac- 

,  tlon  of  defendant  in  commencing  foreclosure 
proceedings  as  he  did.  The  bill  gives  no  rea- 
son why  the  claims  so  far  referred  to  were 
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not  made  ^  tbe  f»redqsare  proceedings,  ex- 
cept to  say  that  through,  "some  misimder- 
standlng"  between  the  orator  and. his  BoUclt- 
or,  no  answer  was  filed  and  tbe  bill  confess- 
ed. No  hint  is  given  In  tbe  bill  of  tbe  na- 
ture of  tbe  "misunderstanding,"  and  tbe  al- 
legation  with  reference  thereto  goes  for  noth- 
ing as  a  ground  for  opening  the  decree  and 
considering  defenses  available  then,  if  ever. 
Indeed  the  brief  of  tbe  orator  expressly  says 
that  the  statement  as  to  the  "misunderstand- 
ing" Is  not  relied  on  as  a  basis  for  opening 
tbe  decree;  but,  If  on  any  ground  the  de- 
cree could  be  open^,  tbe  qiatters  considered 
would  not  avail  the  orator.  A  mortgagee 
owes  no  duty  to  a  mortgagor  In  respect  to  se- 
curing an  insurance  company's  consent  to  a 
foreclosure.  As  to  the  prayer  for  a  reforma- 
tion of  tbe  orator's  deed  by  strilcing  out  the 
clause  Imposing  upon  the  orator  the  obliga- 
tion to  pay  the  taxes  for  1898,  and  as  to  the 
prayer  dependent  thereon,  it  is  enough  to 
say  that  a  court  of  equity  will  not  In  the  cir- 
cumstances Interfere  with  the  final  judgment 
of  the  Justice,  nor  with  tbe  results  which 
followed  in  the  way  of  execution  and  sale 
thereunder.  The  orator  does  not  claim  that 
throughout  those  proceedings  be  was  igno- 
rant of  the  precise  situation,  and  he  must  be 
content  St  Johnsbury  v.  Bagley,  48  Vt  75 ; 
Brown  v.  Lamphear,  35  Vt  252. 

The  bill  avers  that  tbe  orator  has  been  in 
continuous  possession  of  the  farm  from  the 
time  of  its  purchase  by  bim  to  the  bringing 
of  this  bill,  but  that  during  the  year  1900  the 
defendant  pastured  certain  cattle  and  horses 
on  the  farm,  and  that  no  account  has  been 
had  with  reference  thereto.  There  is  nothing 
In  the  bill  Inconsistent  with  the  supposition 
tliat  the  defendant  merely  hired  the  orator 
to  pasture  the  cattle  and  horses,  and  no 
claim  that  the  defendant  has  not  been  at  all 
times  ready  to  account.  Tbe  bill  alleges  that 
In  July,  1900,  the  defendant  entered  upon  tbe 
premises  and  cut  and  harvested  bay  which 
the  orator  had  contracted  to  sell  standing  for 
?100,  intending  to  apply  said  sum  on  the 
mortgage  debt  that  so  the  defendant  deprived 
the  orator  of  tbe  benefit  accruing  under  said 
contract,  and  that  the  orator  has  commenced 
an  action  of  trespass  for  bis  damages  sus- 
tained by  tbe  action  of  tbe  defendant  in  cut- 
ting and  harvesting  the  hay  as  aforesaid. 
The  allegations  as  to  the  cutting  of  hay,  like 
those  to  tbe  pasturing  of  stock,  are  extreme- 
ly vague.  Whatever  was  done,  was  done  be- 
fore the  decree  expired. 

The  first  payment  under  the  decree  was  to 
be  made  on  or  before  September  7,  1900,  and 
consisted  of  costs  and  Interest  amounting  to 
$5&01.  This  the  orator  paid  on  the  next  to 
the  last  day  allowed  for  payment  The  sec- 
ond installment  under  tbe  decree  consisted  of 
interest,  with  Interest  thereon,  and  was  to  be 
paid  on  or  before  April  25,  1901.  This  was 
paid  three  days  before  the  expiration  of  the 


time  limited,  aqd  omonated  to  $80.12,    Tbe 

receiving  of  the  whole  or  part  of  the  mort- 
gage debt  either  directly  or  indirectly,  after 
the  time  for  redemption  has  expired  Is  of  It- 
self sufficient  to  let  in  tbe  mortgagor  to  re- 
deem. Converse  v.  Cook,  8  Vt  164,  169; 
Smalley  v.  HJckok,  12  Vt  153, 163 ;  Gllson  ▼. 
Whitney,  51  Vt  552.  But  what  was  done 
here,  whatever  It  may  have  been,  with  regard 
to  pasturing  and  harvesting  was  done  while 
the  decree  was  running,  and  tiie  effect  to  be 
given  to  those  things  must  be  determined  by 
equitable  considerations  of  a  general  char- 
acter. Plerson  v.  Clayea,  15  Vt.  93;  HJrde 
V.  Hyde,  50  Vt  801.  The  bill  does  not  al- 
lege that  the  pasturing  and  harvesting  ren- 
dered the  orator  unable  to  meet  the  payment 
of  $180  to  be  made  by  April  25,  1902,  nor  that 
the  defendant  was  unwilling  to  have  their 
value  applied  to  such  payment  The  bill  does 
not  allege  that  the  harvesting  was  tortiously 
done,  but  merely  alleges  that  the  orator  has 
seen  fit  to  sue  the  defendant  in  trover  on 
account  of  the  harvesting.  In  addition  to 
the  prayers  of  the  bill  already  referred  to 
tbe  orator  prays  for  a  general  accounting, 
and  for  permission  to  redeem  on  payment  by 
him  of  such  a  sum.  If  any,  as  on  the  account- 
ing may  be  found  to  remain  due  on  the  mort* 
gage  In  question,  and  accompanies  this  prayer 
with  an  offer  to  pay  such  sum.  General  re- 
lief such  as  may  be  appropriate  to  the  case 
is  asked.  From  the  bill  it  appears  that  tbe 
orator  has  been  in  possession  of  the  farm  in 
question  about  four  years ;  that  be  has  paid 
notbing  on  tbe  purchase  price;  that  the  de- 
fendant under  tbe  decree  of  foreclosure,  gets 
back  the  land  which  be  sold,  without  the 
buildings  which  were  thereon  at  tbe  time  of 
the  sale,  and  that  no  technical  rule  or  gen- 
eral principle  of  equity  entitles  tbe  orator 
to  any  relief  under  bis  bill  without  reference 
to  tbe  way  in  which  it  is  framed  or  to  the 
character  of  tbe  relief  sought. 
Decree  affirmed  and  cause  remanded. 

(82  vt.  «4> 
TAFT  ▼.  TABTT. 

(Snpreme  Court  of  Vermont     General  Term 
Feb.  3,  1909.) 

1.  New  Triai.  (f  147*)— Petition— Requi- 
sites—Petitioneb's  AJTIDAVIT— AFFIDAVP, 
OP  Attoenet. 

A  petition  for  a  new  trial  for  surprise  and 
newly  uscovered  evidence  must  be  accompanied 
by  the  afiSdavit  of  the  petitioner  as  required 
by  tbe  Supreme  Court  rule,  and  must  also,  in 
general,  be  supported  by  the  affidavit  of  peti- 
tioner'a  attorney. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §S  303-305;  Dec.  Dig.  8  147.»] 

2.  New  Tbial  (§  152*)  —  Appxicatiow  —  Mo- 
tion TO  Dismiss— Amendment. 

A  motion  to  dismiss  a  petition  for  a  new 
trial  because  not  accompanied  by  petitioner's 
affidavit  nor  supported  by  that  of  his  attorney 
is  in  the  nature  of  a  plea  in  abatement,  after 
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Oe  flilncr  of  wMclk  petltiotwr  la  not  entitled  to 
leave  to  amend  the  petition. 

[Eld.  Mote. — For  otlter  cases,  see  New  Trial, 
Dec.  Die.  S  152.*] 

Action  between  Russell  W.  Taft  and  Win- 
ona B.  Taft  On  motion  to  dismiss  a  peti- 
tion for  a  new  trial.    Motion  granted. 

v.  A.  Bullard,  for  plalntifC.  a  G.  Austin 
&  Sons,  for  defendant 

BOWSLL,  a  J.  This  la  a  petition  for  a 
new  trial  on  tlie  ground  of  surprise  and 
newly  discovered  evidence.'  The  petitionee 
moves  to  dismiss,  for  that,  among  other 
things,  the  petition  is  not  accompanied  with 
the  affidavit  of  the  petitioner,  nor  supported 
by  the  affidavit  of  his  attorney.  That  the 
petition  must  be  accompanied  with  the  af- 
fidavit of  the  petitioner  Is  required  by  a 
standing  rule  of  this  court,  and  said  in 
Bradlsh  v.  State,  35  Vt  4,52,  and  that  it 
must,  as  a  general  rule,  be  supported  by  the 
affidavit  of  the  petitioner's  attorney,  is  held 
In  Reynolds  v.  Hassam,  80  Vt  501,  68  Atl. 
645,  and  nothing  appears  to  talce  the  case 
out  of  that  rule. 

The  petitioner  moves  for  leave  to  amend; 
but  the  motion  on  the  ground  stated  is  in 
the  nature  of  a  plea  In  abatement,  and  goes 
only  to  Impeach  the  petition  as  a  process  for 
the  purpose  of  abating  it,  and  not  to  its 
sufficiency  as  a  pleading.  Alexander  v. 
School  District  62  Vt  273,  19  AU.  995; 
Marsh  v.  Graves,  68  Vt  400,  85  Atl.  335. 
It  is  not  therefore,  amendable,  for  statu- 
tory requisites  In  respect  of  the  process  It- 
self cannot  be  supplied  In  that  way.  This 
is  the  result  of  the  cases  in  this  state  as 
said  hi  Stevens  v.  Hewitt,  30  Vt  262,  refer- 
ring to  Bowman  v.  Stowell,  21  Vt  309,  where 
the  general  power  of  the  court  to  allow 
amendments  was  pretty  fully  considered, 
and  that  result  reached.  This  rule  Is  well 
ezempllfled  by  the  cases.  Thus  in  Pollard 
V.  Wilder,  17  Vt  48,  which  was  debt  for 
a  penalty,  the  magistrate  signing  the  writ 
minuted  thereon  the  time  when  it  was  ex- 
hibited to  him  Instead  of  the  time  when 
It  was  signed  by  him,  as  the  statute  requir- 


ed, and  the  wrtt  was  held  defecflfVe  on  mo- 
tion to  dismiss,  and  the  defect  not  ifmend- 
abie;  but  the  motion  was  overniled,  never- 
theless, because,  being  In  the  nature  of  > 
plea  in  abatement,  the  objection  was  waived 
by  not  l>eing  seasonably  taken. 

So  in  State  T.  PerlilnB,  58  Vt  T22,  6  All 
891,  it  was  held  that  the  want  of  such  a 
minute,  though  no  part  of  the  complaint  it- 
self, was  a  substantive  defect  fatal  to  the 
proceedings,  It  being  seasonably  taken  ad- 
vantage of,  and  that  the  court  was  bound  to 
dismiss  the  complaint  Brighton  t.  Kilsey, 
77  Vt  258,  50  Atl.  833,  which  was  case  for 
a  penalty,  is  to  the  same  effect  So  a  writ 
requiring  a  recognizance  la  abatable  with- 
out one.  Sisco  v.  Hmrlburt,  17  Vt  118.  As 
the  statute  requires  the  Judges  of  the  Su- 
preme CX>urt  to  make  all  necessary  rules  for 
orderly  practice  therein,  the  rule  above  men- 
tioned, made  pursuant  thereto,  has  In  a 
proper  sense  the  force  of  law;  and,  al- 
though the  court  can  alter  or  abrogate  It 
yet,  while  It  stands.  It  is  binding,  and  cannot 
properly  be  dispensed  with  to  suit  the  cir- 
cumstances of  a  particular  case,  but  most 
be  applied  to  all  cases  that  come  within  it 
This  is  expressly  so  held  in  Thompson  v. 
Hatch,  8  Pick.  (Mass.)  512,  and  in  Rio 
Grande  Co.  v.  Glidersleeve,  174  U.  8.  603, 
19  Sup.  Ct  761,  43  U  Eld.  1108.  In  Nye  v. 
Daniels,  75  Vt  81,  68  Aa  IfiO,  It  was  held 
that  a  postmaster  could  hot  be  compelled  to 
testify  whether  a  certain  registered  letter 
was  sent  through  bis  office,  because  a  postal 
regulation  then  in  force  forbade  him  to  fur- 
nish the  Information,  which  regulation,  it 
was  held,  had  -  the  force  of  law,  as  it  was 
made  pursuant  to  a  statute  authorizing  the 
head  of  each  department  to  prescribe  regu- 
lations for  the  government  of  his  depart- 
ment and  the  conduct  of  its  officers  and 
clerks,  etc  The  same  thing  is  held  In  State 
V.  Peet  80  Vt  449,  68  Atl.  661,  14  U  R.  i 
(N.  8.)  677,  In  respect  of  a  regulation  made 
by  the  Secretary  of  Agriculture  under  the 
authority  of  an  act  of  tJongress. 

Motion  sustained,  and  petition  dismissed, 
with  costs. 
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DEMERITT  v.  PARKER. 

(Supreme  C<mrt  of  Vennont.    WaahinKton. 

Jan.  28,  1009.) 

1.  Adtebse  Possession  ({  12*)— Acts  Cokbti- 
TtjTiNS — CiMi.m  OF  Right. 

Acta,  on  land,  snch  as  cutting  treea  for  rails, 
for  firewood  and  the  like,  do  not  constitute  ad- 
verse posaeaaioB  of  such  land  where  the  acta  are 
not  done  on  the  land  as  owner  or  nnder  claim 
of  right. 

[Ed.  Note.— For  other  cases,  see  Advene  Pos- 
session, Cent  Dig.  H  65,  887-388;  Dec  Dig.  | 
12.*] 

2.  Bbfkbewok    (I   99*)—RKPOKr— Findings— 

CONSTBUCTION. 

A  finding  of  a  referee  in  a  suit  to  enjoin 
trespass  on  land  that  complainant  had  no  title 
to  the  disputed  land,  and  did  not  acquire  the 
same  by  adverrc  possession,  though  in  terms  ap- 
plicable to  the  whole  land  in  dispute,  must  be 
construed  not  to  apply  to  a  strip  of  land  of 
which  the  other  findings  showed  that  complain- 
ant did  have  adverse  possession. 

[Ed.  Note. — For  other  cases,  see  Reference, 
Dec.  Dig.  f  08.*] 

Appeal  In  Chancery,  Washington  County; 
John  W.  Rowell,  Chancellor. 

Bill  by  James  Demeritt  against  John  A. 
Parker  to  enjoin  trespass  on  land.  From  a 
decree  dismissing  the  bill,  orator  appeals. 
Rerersed,  and  cause  remanded,  with  direc- 
tions. 

The  following  Is  the  sketch  referred  to  In 
the  opinion  (the  figures  Indicate  rods): 
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The  land  In  qnestlon  consists  of  the  two 
"Barnes  Pitches"  indicated  on  the  above 
sketch,  and  the  strip  eight  rods  wide,  bound- 
ed on  the  north  by  the  "Smalley  Pitch"  and 
on  the  south  by  the  "First  Barnes  Pitch." 
The  defendant  claimed  title  to  this  land  un- 
der a  quitclaim  deed  thereof  dated  Februaiy 
21,  1900,  from  Martha  A.  Towne,  who  Is  the 
daughter  of  Joseph  Barnes,  and  who  then 
occupied  the  whole  "Joseph  Barnes  farm." 

Argued  before  TYLEHl,  MUNSON,  WAT- 
SON, HASELTON,  and  POWERS,  JJ. 

E.  F.  Palmer  and  J.  H.  Senter,  for  ap- 
pellant.   Geo.  W.  Wing,  for  appellee. 

HASEI/rON,  J.  Tbla  was  a  bill  In  chan- 
cery brought  by  the  orator  to  enjoin  the  de- 


fendant from  committing  trespasses  opon  a 
tract  of  woodland  of  about  32  acres  In  area 
situated  In  Waterbury.  The  orator  claimed 
to  own  and  have  possession  of  the  land  In 
question  as  a  part  of  the  orator's  home  farm 
of  which  the  orator  was,  and  since  1850  had 
been,  the  owner  and  possessor.  The  case 
was  heard  on  pleadings  and  report  of  a  spe- 
cial master  with  supplemental  reports;  and 
the  orator's  exceptions  thereto.  On  hearing 
the  exceptions  were  overruled,  and  the  bill 
was  dismissed,  with  coats.  The  orator  ap- 
pealed. 

The  orator  bought  his  home  farm  above 
referred  to  of  William  Lampher  In  1850 
when  It  was  conveyed  to  him.  The  master 
finds  that  at  the  time  of  the  conveyance  the 
land  In  dispute  was  "measured  and  apprais- 
ed by  two  persons  selected  by  the  orator  and 
Lampher,"  end  that  the  orator  paid  lAmpher 
therefor,  and  that  "the  orator  supposed  that 
Lampher's  deed  conveyed  to  him"  the  land 
In  dispute.  However,  Lampher's  deed  did 
not  cover  the  land  In  dispute,  and  the  orator 
showed  no  title  by  deed  to  the  land  In  ques- 
tion. The  finding  that  the  orator  bought  and 
paid  for  the  land  in  dispute  stands  as  a  part 
of  the  report,  although  In  closing  his  second 
supplementary  report  the  master  says :  "The 
more  the 'evidence  is  considered  the  more  I 
am  Inclined  to  think  that,  If  I  have  made  a 
mistake  In  any  of  my  findings,  it  Is  In  the 
finding  that  the  orator  ever  bought,  measured, 
and  paid  for  the  disputed  land."  The  orator 
bad  at  several  times  done  acts  upon  the  dis- 
puted land.  He  bad  cut  trees  for  rails,  for 
firewood,  for  building  material,  and  for  pump 
logs,  and  he  or  his  grantor  bad  done  other 
acts  upon  the  disputed  land  which  In  view 
of  the  findings  need  not  be  enumerated,  for 
the  master  finds  In  his  supplemental  reports 
that  the  orator  did  not  do  these  acts  on  the 
disputed  land  as  owner  or  under  a  claim  of 
right  The  orator,  then,  had  no  title  by  ad- 
verse possession  to  any  land  to  which  the 
findings  last  referred  to  are  applicable.  The 
findings  are  In  terms  applicable  to  all  the 
land  In  dispute,  but  a  certain  four-rod  strip 
of  land  must,  we  think,  be  treated  as  ex- 
cepted by  the  master  from  the  operation  of  ' 
these  findings  In  view  of  other  findings  in  the 
report  hereinafter  referred  to.  A  part  of 
the  land  In  dispute  abuts  upon  the  west  line 
of  the  Demeritt  farm,  and  the  master  finds 
that  this  original  west  line  la  Indicated  by 
marked  trees ;  but  he  finds  that  on  the  south 
side  of  the  Demeritt  farm,  and  between  that 
and  the  farm  of  one  Barnes,  a  predecessor 
in  title  of  the  defendant,  there  watf  a  fence 
which  ran  west  about  four  rods  beyond  the 
line  Indicated  by  the  marked  trees  to  a  point 
designated  as  "R"  on  a  sketch  referred  to 
by  the  master  (which  sketch  the  reporter  is 
requested  to  make  a  part  of  the  statement  of 
the  case),  and  the  master  finds  that  for  50 
years  at  least  the  owners  of  the   Barnes 
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'/arm  have  had  an  open,  undisputed,  and  ex- 
tlaslve  uee  and  possession  of  the  land  west 
of  a  line'  drawn  through  tlie  point  "R,"  and 
substantially  at  a  right  angle  to  the  division 
fence  and  parallel  with  the  marked  tree  line, 
and  that  during  the  same  time  Demeritt  had 
a  like  open.  Undisputed,  and  exclusive  use  and 
possession  of  the  land  east  of  the  line  so 
drawn  through  the  point  designated  as  "R." 
In  1852  Demeritt  and  Barnes  executed  a 
fence  agreement  as  to  the  division  of  the 
Knee  referred  to,  and  proceeded  to  divide 
the  fence  in  accordance  therewith.  By  this 
agreement,  and  by  what  was  done  under  It, 
the  point  "R"  was  recognized  as  the  south- 
west comer  of  Demerltt's  land.  The  point 
"R"  was  generally  spoken  of  by  the  witness- 
es as  the  southwest  corner  of  the  orator's 
farm.  The  line  above  referred  to  running 
Ihrongh  "R"  at  right  angles  to  the  fence  is 
called  by  the  master  the  "occupation  line." 
Indeed,  In  one  part  of  the  report  the  master 
designates  the  point  "R"  as  the  southwest 
iiomer  of  the  orator's  land,  and  the  report 
shows  facts  which  afford  ample  basis  for  the 
master's  designation  of  "R"  as  such  south- 
west comer.  In  1827  or  shortly  thereafter 
Barnes  built  a  fence  running  southwesterly 
from  the  point  "R"  to  a  ledge.  This  was  not 
A  divisional  fence,  and  Its  course  during  Its 
existence  was  not  always  the  same,  but  It 
was  maintained  from  the  time  It  was  built 
down  to  about  1870  with  "R"  as  its  starting 
point,  and  the  observance  of  this  starting 
point  was  a  recognition  of  the  significance 
of  the  point  "R."  So  far  west  as  that  point, 
Demeritt  and  his  grantor  on  the  .one  hand, 
and  Barnes  on  the  other,  appear  from  the  re- 
port to  have  understood  that  their  lands  ran 
together.  The  "occupation  line"  running 
north  from  the  point  "R"  was  never  marked 
by  any  fence,  but  no  dispute  as  to  the  land 
arose  until  shortly  after  the  defendant.  In 
1900,  took  a  quitclaim  deed  of  the  lands  In 
dispute.  At  one  time  two  ash  trees  stood 
near  the  "occupation  line,"  one  a  little  west 
of  the  other.  About  11  years  before  the  fil- 
ing of  the  master's  report,  Demeritt  sold  the 
easterly  tree,  and  about  the  same  time  Mrs. 
Towne,  a  grantor  of  the  defendant,  sold  the 
westerly  tree.  The  master  finds  that  In  1852 
D^neritt  did  not  claim  to  own  west  of  the 
"occupation  line,"  and  that  Barnes  had  the 
right  to  understand  that  he  did  not  From 
the  circumstances  of  the  sale  of  the  ash  tree 
by  Demeritt  the  master  finds  that  "the  ora- 
tor did  not  on  this  occasion  claim"  to  own 
west  of  said  "occupation  line,"  and  that  he 
•nnderstdod  that  Mrs.  Towne,  the  successor 
of  Joseph  Barnes,  claimed  to  own  west  of  this 
line.  Most  of  the  reasons  given  by  the  master 
for  the  general  finding  that  the  orator  did 
not  do  as  owner  the  acts  which  he  did  upon 
the  disputed  land  indicate  that  such  finding 
applies  only  to  the  land  west  of  the  "oc- 


cupation line."  The  master  is  satisfied  that, 
among  other  things,  "the  orator  would  never 
have  agreed  to  divide  the  whole  fence  be- 
tween him  and  Barnes,  and  only  divide 
to  the  point  marked  'R'  on  the  plan;  •  •  • 
that  he  would  never  have  signed  and  execut- 
ed the  divisional  agreement,  In  which  he  de- 
clares that  his  southwest  corner  was  at  'R'; 
•  ♦  »  that  bis  own  brother  and  sister-in- 
law  would  not  have  understood,  as  they  tes- 
tified, that  the  orator's  land  ran  no  further 
west  than  the  divisional  fence  on  the  Hue 
marked  'RO'  on  the  plan  of  the  original 
report;  that  one  of  his  principal  witnesses, 
Mr.  Smith,  would  not  have  understood  the 
same  thing  *  *  *  if  the  orator  had  been 
claiming  to  own  the  land  and  to  be  doing 
the  acts  as  owner." 

What  acta  are  referred  to  above?  Very 
clearly  acts  on  the  land  further  west  than 
the  "occupation  line"  running  north  through 
the  point  marked  "R."  With  regard  to  the 
acts  of  the  orator  done  upon  the  disputed 
land,  speaking  generally,  the  master  states 
that  it  is  rather  difficult  to  determine  wheth- 
er the  orator  did  the  acts  by  permission  or 
as  a  trespasser  or  by  way  of  a  mixed  occu- 
pation with  Barnes  and  bis  successor,  and 
the  master  does  not  undertake  to  determine 
how  this  was.  Clearly  the  above  statement 
of  the  master  was  not  meant  to  apply  to  the 
strip  of  land  of  which,  as  the  master  finds, 
the  orator  had  had  for  half  a  century  the  ex- 
clusive possession  and  use.  In  view  of  the 
findings  that  the  orator  bought  and  paid  for 
the  disputed  land,  of  other  findings  already 
referred  to,  and  of  all  the  findings  of  the 
master,  It  Is  considered  that  the  report  con- 
tains, in  effect,  a  finding  tliat  the  orator  oc- 
cupied as  owner  and  under  a  claim  of  right 
that  portion  of  the  land  paid  for  by  him  of 
which  for  50  years  he  bad  the  "open,  undis- 
puted,' and  exclusive  use  and  possession." 
The  southwest  comer  of  the  orator's  land  is. 
then,  the  west  end  of  the  division  fence  re- 
ferred to,  the  point  designated  by  the  master 
as  "R,"  and  his  west  line  Is  not  the  marked 
tree  line,  but  a  line  parallel  to  It  about  four 
rods  west  thereof,  running  northerly  from 
the  west  'end  of  the  division  fence  refer- 
red to. 

As  to  the  rest,  the  greater  part  of  the  dis- 
puted land,  the  report  shows  neither  title 
nor  color  of  title  nor  possession  nor  right  of 
possession  in  the  orator.  It  is  therefore  un- 
necessary in  this  proceeding  to  consider  the 
title  of  the  defendant  thereto.  The  orator 
excepted  to  some  findings  of  the  master  and 
to  his  failure  to  find  in  one  respect,  but  with 
the  report  constraed  as  it  is  In  this  opinion 
these  exceptions  are  considered  to  be  eltb«r 
groundless  or  immaterial. 

Decree  reversed  and  cause  remanded.  Let 
a  decree  be  rendered  consonant  with  the 
views  herein  ezpresaed. 
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CROSBY  T.  BOUCHARD. 

(Supreme  Court  of  Vermont.    Franklin. 
Feb.  8,  1909.) 

1.  Fbaitos,  Statdtb  or  ({  113*)  — Sai,e  of 

PEBSORAI.TT— MEUOBANOUM— SCnriCIENCT. 

Though,  in  a  bargain  for  the  sale  of  hay,  it 
was  not  necessary  to  stipulate  the  time  of  de- 
livery, yet,  having  been  stipnlated  therein,  it 
became  a  material  part  thereof,  and,  where  it 
was  not  stated  with  substantial  accuracy  in 
the  memorandum  of  the  bargain,  the  memoran- 
dum was  without  effect. 

[Ei.  Note.— For  other  cases,  see  Frauds,  Stat- 
ate  of,  Gent.  Dig.  {  239;  Dec  Dig.  {  113.*] 

&  Flbadino   (f  85*)  —  DxaCAKATION  —  Sus- 
FI.USAGE. 

Though,  in  special  assumpsit,  it  is  not  nec- 
essary that  the  declaration  set  out  the  memo- 
randum of  the  bargain,  yet,  it  having  been 
brought  forward  therein,  it  diereby  becomes  a 
material  part  thereof,  and  cannot  be  rejected  as 
surplusage,  where  it  shows  that  the  declaration 
is  bad  in  substance. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i  76;    Dea  Dig.  i  35.*] 

8.  PuEADiRo  (I  84*)— CoNaiBnonoN  Aoairbt 

Pl,EADBB. 

Plaintiff,  in  special  assumpsit,  having  set 
out  the  memorandum  of  the  contract  of  sale  of 
bay  in  bis  declaration  and  relied  upon  it  alone 
to  validate  the  contract,  it  will  not  be  taken  that 
any  other  requirement  of  the  statute  of  frauds 
was  complied  with,  nor  that  the  contract  itself 
was  in  writing;  the  presumption  being  that 
plaintiff  has  stated  his  case  as  favorably  to  bim- 
self  as  possible. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  66;  Dec.  Dig.  i  84.*] 

Exceptions  from  Franklin  County  Court 
Special  assumpsit  by  A.  O.  Crosby  against 
Arthur   Bouchard.     Judgment  for  plalntifT, 
and  defendant  excepts.     Reversed  and  re- 
manded. 

Argued  before  ROWBLIi,  O.  J„  MUNSON, 
WATSON,  and  HASELTON,  JJ. 

D.  W.  Steele,  for  plalnttfT.  B.  A.  Ayera, 
for  defendant 

ROWELL,  O.  J.  This  is  special  assump- 
sit for  not  delivering  hay  bargained  and 
sold  for  more  than  $40.  It  does  not  appear 
whether  the  bargain  Itself,  as  dlstingulahed 
from  the  memorandum  of  it,  was  In  writing 
or  not  The  declaration  alleges  that  tbe  de- 
fendant agreed  to  press  and  bale  the  hay, 
and  deliver  It  on  the  cars  at  Hlghgate  "at 
any  time  the  plaintiff  was  ready  to  take  tbe 
same  and  should  request  after  the  same 
was  pressed  and  balled  ready  to  be  drawn 
to  tbe  cars,  for  which  tbe  defendant  was  to 
receive  $10.50  per  ton,  with  payment  to  be 
made  at  tbe  place  of  dellTery."  The  declara- 
tion  tlien  sets  out  tbe  tenor  of  a  memoran- 
dum of  tbe  bargain,  made  In  writing  and 
signed  by  tbe  defendant,  by  which  It  appears 
that  the  bay  was  "to  be  taken  when  ready 
to  draw  to  cars  by  Adams  and  Bouchard" 
The  sufficiency  of  tbe  declaration  is  chal- 
lenged by  demurrer  both  as  to  substance  and 
form.     As  to  substance,  it  Is  objected  that 


tbe  memorandum  therein  set  out  falsifies  the 
contract  alleged,  in  that  the  time  of  delivery 
stated  in  tbe  memorandmn  Is  materially 
different  from  the  time  of  delivery  stipulated 
In  tbe  contract  alleged,  the  latter  liiaking 
the  time  of  delivery  dependent  upon  the 
plaintiff's  readiness  and  request  after  the 
hay  was  pressed  and  baled  ready  to  be 
drawn,  while  the  former  says  nothing  about 
the  plaintiff's  readiness  and  request,  but 
makes  the  time  of  delivery  dependent  upon 
the  readiness  of  the  bay  to  be  drawn,  re- 
gardless of  the  plaintiff's  readiness  and  re- 
quest This  is  a  material  difference;  and, 
although  it  was  not  necessary  to  stipulate 
tbe  time  of  delivery  in  tbe  contract  as  with- 
out it  the  law  would  imply  a  reasonable 
time,  yet,  having  been  stipulated  therein,  it 
became  a  material  part  thereof,  and  there- 
fore should  have  been  stated  with  substan- 
tial accuracy  in  the  memorandum,  and,  as 
it  was  not,  the  memorandum  has  no  effect 
as  a  memorandum  of  tbe  contract  alleged. 
Browne,  Frauds  (4th  Ed.)  {  871a.  And,  al- 
though it  was  not  necessary  to  say  anything 
about  the  memorandum  in  the  declaration, 
yet.  It  having  been  brought  forward  therein 
as  it  was.  It  thereby  became  a  material  part 
thereof,  and  cannot  be  rejected  as  surplus- 
age, for  It  shows  that  the  declaration  is  bad 
in  substance,  Inasmudi  as  no  contract  for 
the  sale  of  goods,  wares,  or  merchandise  for 
the  price  of  $40  or  more  is  valid,  though 
proved  by  oral  testimony  without  objection, 
unless  the  requirements  of  the  statute  are 
complied  with.  Strong  v.  Dodds,  47  Vt  348. 
And  the  plaintiff  having  seen  fit  to  bring 
forward  the  memorandum  in  his  declaration, 
and  therein  to  rely  upon  it  alone  to  validate 
the  contract  declared  upon,  it  will  not  be 
taken  that  any  other  requirement  of  the 
statute  was  complied  with,  nor  that  the 
contract  Itself  was  in  writing,  for  nothing 
will  be  assumed  In  favor  of  the  plaintiff; 
the  presumption  being  that  he  has  stated  hla 
case  as  favorably  to  himself  as  possible. 

Judgment  reversed,  demurrer  sustained, 
declaration  adjudged  insufficient  In  sub- 
stance, and  cause  remanded. 


<ts  vt  40) 


HOWE  V.  HOWARD. 


(Supreme  Court  of  Vermont     Windsor.    Jan. 
18,  1909.) 

MONST  RECEIVBn  (I  18*)— EvIDKIfOB. 

Where  defendant  received  the  proceeds  of  the 
sale  of  his  land  and  of  his  and  plaintifTs  per- 
sonalty, and  it  appeal^  that  while  the  value 
of  each  item  of  property  was  agreed  on,  the 
price  paid  was  less  than  the  aggregate  of  the 
items,  and  defendant  showed  that  the  price  at 
which  the  property  was  sold  was  not  the  price 
with  which  plaintiff  was  to  be  credited,  defend- 
ant in  an  action  by  plaintiff  for  the  riiare  of 
the  proceeds,  was  entitled  to  show  the  value  of 
his  personal  proiMrty  included  in  the  sale. 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived, Dec.  Dig.  {  18.*] 


•For  other  cams  mat  urn*  topic  and  section  NUMBER  In  Dee.  *  Am.  Digs.  IMT  to  date,  tt  Reporter  InA«z« 
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Exceptions  from  Windsor  Coonty  Court; 
George  M.  Powers,  Judga 

Action  by  Rufus  Howe  against  Silas  W. 
Howard.  I>efendant  pleaded  non  assumpsit, 
accord  'and  satisfaction,  payment,  and  dec- 
laration tn  offset.  Tber«  was  a  verdict  and 
judgment  for  plaintiff,  and  defendant  ex- 
eats:   ReTersed  and  remanded. 

Argued  before  ROWBLL,  C.  J.,  and  TX- 
LER,  MUN80N,  and  WATSON,  JJ. 

Wallace  Batcbelder  dnd  Jobn  O.  Sargent, 
for  plaintiff.  March  M.  Wilson,  for  defend- 
ant. 

MUNSON,  J.  While  plaintiff  was  In  pos- 
session of  defendant's  farm  under  a  contract 
of  purchase,  and  owned  the  personal  prop- 
erty on  It,  the  two  entered  Into  an  arrange- 
ment under  which  the  defendant  sold  the 
farm  and  somo  of  the  personal  property  to 
a  third  party,  and  received  the  entire  pro- 
ceeds of  the  sale.  In  making  this  sale  the 
defendant  put  In  certain  personal  property  of 
bis  own,  and  evidence  of  the  value  of  this 
property  was  excluded  as  Immaterial.  The 
correctness  of  this  ruling  Is  the  only  ques- 
tion presented. 

The  exceptions  state  that  the  evidence 
Of  the  plaintiff  tended  to  show  that  the  per- 
sonal property  belonging  to  the  plaintiff  was 
sold  at  prices  agreed  upon  by  the  plaintiff, 
the  defendant,  and  the  purchaser,  and  that 
the  evidence  of  the  defendant  tended  to  show 
that  the  price  at  which  this  property  was 
sold  was  not  the  price  with  which  the  plain- 
tiff was  to  be  credited.  The  exceptions  also 
state  that  defendant's  evidence  tended  to 
show  that  the  personal  property  he  contribut- 
ed to  the  ssle  was  to  be  taken  Into  account 
in  his  settlement  with  the  plaintiff,  and  It 
appears  that  be  claimed  on  the  trial  that 
the  value  of  this  property  was  to  be  consider- 
ed in  determining  his  interest  In  the  proceeds 
of  the  sale.  The  exceptions  contain,  in  ad- 
dition to  the  statement,  the  entire  evidence 
relating  to  the  terms  on  which  the  plaintiff's 
personal  property  was  sold.  It  appears  from 
this  that  there  was  evidence  tending  to  show 
that  the  farm .  and  the  personal  property 
that  went  with  It,  both  of  the  plaintiff  and 
the  defendant,  were  sold  for  a  lump  sum; 
that,  while  each  item  of  properly  was  called 
of  a  certain  value,  the  purchase  price  of  the 
whole  was  less  than  the  amount  of  the  sums 
thus  agreed  upon. 

'  It  Is  argued  for  the  plaintiff  that  the  state- 
ments contained  In  the  exceptions,  when  con- 
strued in  the  light  of  the  testimony  submit- 
ted in  connection  with  them,  fail  to  show  that 
the  offered  testimony  was  material;  but  we 
are  unable  to  adopt  this  view.  It  seems  clear 
that  the  defendant's  evidence  tended  to  show 
that  he  was  entitled  to  be  allowed  for  the 
personal  property  he  put  into  the  sale;  that 
the  amount  of  the  allowance  was  not  deter- 


mined by  any  agreement;  and  that  a  valua- 
tion of  the  property  was  essential  as  the 
basis  of  an  adjustment  on  the  defendanfi 
theory. 
Judgment  reversed  and  cause  remanded. 


(82  Vt.41) 
PLACE  V.  GRAND  TRUNK  BY.  CO.  IN 
CANADA 

(Supreme  Court  of  Vermont    Essex.    Jan.  21, 
1909.) 

1.  Mastxs  aro   Sekvaitt  (i  270*)--InjrrKm 

TO   SEBVA.NT— ADMISSIBUJIT  09  EVIDEHCK- 

Causb  of  Accident. 

Where  a  servant  claimed  that  the  engine 
by  which  he  was  injured  ran  in  on  a  switch 
because  of  a  bent  switch  point  which  the  evi- 
dence tended  to  show  mlgct  have  diverted  the 
engine  to  that  track,  though  the  switch  was  set 
for  another  track,  testimony  was  admissible 
that  a  day  or  two  after  the  accident  a  bent 
switch  point  was  taken  from  such  switch  or 
from  another  switch,  though  the  witness  could 
not  state  from  which  switch  the  point  was  tak- 
en; no  accident  having  oceaned  at  the  other 
switch. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Oent,  Dig.  {  918;  Dec  Dig.  |  270.*] 

2.  Masteb  ANn   Seevant  (J  270*)— Injukies 

TO  SRBVANT— AOMISSIBIUTT  Of  EVIDENCE— 

CONDmONS  Attek  Injubt. 

The  admission  of  the  evidence  did  not  vio- 
late the  rule  that  evidence  of  repairs  after  the 
accident  is  inadmissible  to  show  negligence ;  its 
purpose  here  being  to  show  the  cause  of  the  ac- 
cident. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  918;   Dec.  Dig.  t  270.*] 

8.  Masteb  awd  Servant  (J  285*)— Ikjwbies— 
AcTioN»-JtJBT  Question— Caub*  or  Acci- 
dent. 

In  a  servant's  action  for  injuries  sustained 
by  an  engine  running  in  oh  a  track  other  than 
that  for  which  the  switch  was  usually  set  and 
striking  cars  tietween  which  plaintiff  was  work- 
ing, whether  the  engine  ran  in  on  the  wrong 
switch  because  the  switch  was  set  for  that  track 
or  because  the  switch  point  was  bent  held  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  {  285.*] 

4.  NEOUOENCB     (I     181*)-^ADin8SIBII.ITT     OK 

Evidence— Repairs  After   Accident. 
As  a  general  rule,  evidence  of  repairs  made 
after  the  accident  is  not  admissible  to  show  an- 
tecedent negligence. 

[Ed.  Note.— For  other  cases,  see  Nerlicenae, 
Cent  Dig.  §S  255,  256;   Dec.  Dig.  {  131.*1 

5.  Masteb  and  Skevant  (J  177*)— E'BUiOW 
Sebv ANTS— Incompetency  of  Feixow  Serv- 
ant— ^Master's  Negligence. 

A  servant  cannot  recover  for  injuries  caused 
by  the  negligence  of  a  fellow  servant,  unless  the 
latter  was  incompetent  and  the  master  knew, 
or  should  have  known,  that  fact. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  352;   Dec.  Dig.  S  177.*] 

6.  Master  and  Servant  (i  287*)  —  Injubibs 
TO  Servant^-Competenot  or  Feixow  Serv- 
ant—Question  FOB  JUBT. 

In  a  servant's  action  for  injuries  caused  by 
an  engine  running  in  on  the  wrong  switch  ana 
striking  cars  while  plaintiff  was  between  them, 
where  plaintiff  claimed  the  engineer  would  hare 
discovered  he  was  on  the  wron^  track  if  he  had 
not  been  deaf,  whether  the  engineer  was  incom-  - 


*For  other  cases  see  same  toplo  and  section  NUMBER  la  Dec.  ft  Am.  Diss.  IIMM  to  dsts,  *  Reporter  Iifdexes 
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petent,  and,  if  so,  whether  the  companr  knew  or 
should  have  known  it,  held  for  the  intj. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  i  287.*] 

7.  Masteb  and  Sebvant  (|  270*)— Injubikb 
TO  Sebvakt— Admissibilitt  of  Evidence. 
In  a  servant's  action  for  injuries  caused  by 
an  engine  running  in  on  the  wron^  switch,  and 
striking  cars  between  which  plaintiff  was  work- 
ing, where  defendant  claimed  that  the  engine 
ran  in  on  that  track  because  the  switch  had 
been  changed,  plaintiff  could  prove  that  the 
switch  was  not  locked  at  the  time,  and  that  the 
yard  switches  were  usually  locked  and  that  one 
bad  been  until  within  a  year,  as  tending  to  show 
negligence  in  not  locking  the  switch. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  825 ;  Dec  Dig.  {  270.*] 

&  TKIAI.    (i    178*)— DlBECIION    OF    Veedici^- 

HcABino. 

On  motion  for  the  direction  of  a  verdict  in 
a  servant's  action  on  the  ground  of  contribu- 
tory negligence,  the  evidence  should  be  consid- 
ered in  the  light  most  favorable  to  plaintiff, 
and,  if  there  was  evidence  tending  to  show  that 
he  was  exercising  the  care  of  a  prudent  man  un- 
der the  circumstances,  the  motion  could  not  be 
granted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  a  401-40S;  Dec  Dig.  S  178.*] 

0.  NXaLIQENCB  (S  136*)— GONTBIBUTOBT  NBO- 
UOENCE — QUESnOR   FOB  JUBT. 

If  the  evidence  to  show  contributory  negli- 
gence justifies  opposing  inferences,  the  question 
IS  for  the  jury. 

[£3d.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {  277 ;   Dec  Dig.  g  136.*] 

10.  Mastbb  and  Sebvant  (i  288*)— Injubies 
TO  Sebvant  —  Contbibotobt  Neoligenoe— 
QuEariioN  fob  Jdbt. 

In  a  servant's  action  for  injuries  sustained 
by  a  switch  engine  striking  cars  while  plaintiff 
was  climbing  through  them,  whether  plaintiff 
ought  to  have  known  of  the  danger  and  was  neg- 
ligent in  climbing  between  the  cars  under  the 
circumstances  \ctd  a  jury  question. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  i  289.*] 

11.  Masteb  and  Sebvant  (t  296*)— Injubies 
to    Sebvant— Instbuctions—Contbibutoby 

NEOLIQENCE— KNOWI.EDOB  OF  Dangeb. 
In  a  servant's  action  for  injuries  sustain- 
ed by  an  engine  striking  cars  while  plaintiff  was 
climbing  between  them,  an  instruction  that,  to 
find  for  plaintiff,  the  jury  must  find  the  exist- 
ence of  one  of  the  acts  of  negligence  charged, 
and  that  plaintiff  was  not  himself  negligent,  and 
did  not  niow  the  danger,  was  defective  for  not 
calling  the  jury's  attention  to  plaintiffs  situa- 
tion and  instructing  that  he  was  chargeable  with 
knowledge  of  the  danger  that,  in  the  exercise 
of  the  care  of  a  prudent  man,  he  might  have  ob- 
tained, OS  well  as  with  his  actual  knowledge 
thereof. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  g  296.*] 

12.  Tbiai,  (I  194*)— Instbuotions- Invasion 
OF  Pbovince  of  Juby. 

In  a  servant's  action  for  injuries  sustained 
by  an  engine  striking  cats  while  plaintiff  wap 
climbing  between  them,  where  the  evidence 
made  it  a  jury  question  whether  he  was  negligent 
in  going  between  them,  an  instruction  that  it 
is  the  duty  of  an  ordinarily  prudent  man  to 
look  for  moving  engines  before  going  between 
cars  in  a  railroad  yard,  and  the  failure  to  do  so 
is  negligence,  was  properl;^  refused,  as  being  in 
effect  a  motion  for  a  verdict. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {{  439-456;    Dec  Dig.  |  194.*] 


Exceptions  from  Essex  Connty  Ooart; 
Wlllard  W.  Miles,  Judge. 

Action  by  Stephen  Place  against  tbe  Grand 
Trunk  Railway  Company  iu  Canada.  Judg- 
ment for  plaintiff,  and  defendant  excepts. 
Reversed  end  remanded. 

See,  also,  80  Vt  196,  67  Atl.  54S. 

Argued  before  ROWELIi,  C.  J.,  and  TT- 
LBR,  MDNSON;  and  WATSON,  JJ. 

Herbert  W.  Blake,  for  plaintiff.  U  L. 
Hight  and  H.  B.  Amey,  for  defendant 

TXLBR,  J.  The  record  shows  that  16  ex- 
ceptions were  tak«i  by  the  defendant  to  tbe 
admission  of  evidence  of  which  Nos.  3,  9,  10, 
14,  and  15  are  waived:  Nos.  1  and  2  are  not 
Insisted  upon  In  the  brief.  Nob.  4,  5,  6,  7, 
11,  and  12  relate  to  the  switch,  and  are  con- 
sidered under  one  head  in  the  brief.  Excep- 
tions were  also  taken  to  the  charge  as  given 
by  the  court  and  to  bis  omission  to  charge. 
The  location  of  the  tracks  in  the  defendant's 
railroad  yard  at  Island  Pond  is  fully  stated 
in  tbe  opinion  In  Place  v.  Grand  Trunk  Ry. 
Co.,  80  Vt  196,  67  Atl.  545.  The  northerly 
track,  No.  1,  was  the  boiler  house  track,  and 
it  and  No.  2,  called  In  the  trial  the  "asb  pit 
track,"  were  connected  by  a  split  switch. 
No.  3  also  led  to  the  ash  pit  which  was  situ- 
ated between  tbe  coal  chute  and  the  boilw 
bouse.  No.  5  led  past  the  coal  chute,  and 
No.  6  went  upon  it  There  was  a  split 
switch  In  No.  8,  about  10  feet  south  of  the 
other  switch.  These  were  the  only  split 
switches  In  that  pert  of  the  yard.  An  en- 
gine was  being  backed  to  the  west  on  track 
No.  1,  and  Boulet,  the  hostler  In  charge,  in- 
tended to  go  upon  the  ash  pit  track  No.  2, 
supposing  that  the  switch  was  set  for  that 
track,  but  the  engine  continued  upon  track 
No.  1  and  struck  the  first  of.  a  string  of 
four  or  five  coal  cars  that  stood  there,  knock- 
ed them  along  the  track,  and  caused  the  col- 
lision by  which  the  plaintiff  was  injured; 
both  feet  being  badly  crushed.  The  hostler 
was  hard  of  hearing.  The  switch  was  equip- 
ped with  a  switch  target,  wbicU,  the  defend- 
ant's evidence  tended  to  show,  was  set  In  a 
manner  that  Indicated  that  the  switch  was 
placed  to  let  tbe  engine  upon  t^ack  No.  1. 
Tbe  hostler  did  not  look  to  see  how  the 
switch  target  was  placed  as  he  approached 
it  with  his  engine.  It  was  his  duty  to  ob- 
serve the  position  of  tbe  target,  and,  if  he 
had  looked,  be  could  have  seen  it,  and,  if  it 
was  set  wrong,  have  avoided  the  collision. 
The  switch  stand  was  not  then  equipped 
with  a  lock,  though  It  had  been  till  within 
six  months  or  a  year  of  tbe  accident,  and  it 
was  the  defendant's  custom  to  have  locks 
upon  similar  switches  in  the  yard. 

The  defendant's  evidence  tended  to  show 
that  the  engine  took  track  Na  1  because 
the  switch  had  been  turned  and  was  open 
for  that  track.  It  admitted  that  the  ac- 
cident was  caused  by  tbe  negligence  of  Bon- 


♦For  other  eases  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Reporter  Index* 
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let,  and  one  ground  of  defense  was  that  It 
was  not  responsible  for  the.  act  of  the  plaln- 
tlflfB  fellow  servant  The  plaintiff  claimed 
that  the  negligence  was  the  defendant's,  and 
he  Introduced  evidence  from  which  he  con- 
tended that,  if  the  switch  was  set  for  the  ash 
pit  track,  yet,  if  the  points  to  the  switch 
rails  were  bent  or  brcd^en,  the  engine  might 
have  gone  upon  track  No.  1,  though  the 
switch  was  closed  to  that  track.  The  de- 
fendant claimed  that  there  was  no  evidence 
sufiSciently  definite  to  tend  in  any  manner 
to  prove  that  a  bent  or  broken  switch  point 
existed  at  the  time  of  the  accident,  and  cer- 
tainly none  to  identify  it  as  the  one  in  track 
No.  2. 

1.  The  exceptions  state  that  there  was  no 
evidence  tending  to  show  that  the  switch 
point  was  l>ent  or  broken,  unless  the  testi- 
mony of  certain  witnesses  tended  to  show  it, 
which  must  be  considered. 

Martin  Gleeson,  a  competent  expert  wit- 
ness, testified  tliat.  In  his  opinion,  if  the 
switch  was  set  for  the  ash  pit  track,  and  the 
point  of  the  switch  was  bent  or  broken,  the 
engine  would  be  as  likely  to  go  in  on  the 
boiler  house  track  as  on  the  ash  pit  track; 
that,  if  several  cars  were  passing  along, 
some  would  be  likely  to  take  one  track  and 
some  the  other. 

Perry,  the  defendant's  yard  foreman,  testi- 
fied that  be  placed  fonr  or  five  coal  cars  on 
track  No.  1  the  forenoon  of  the  accident; 
that  there  was  one  car  on  that  track  before; 
tliat  the  track  would  hold  only  five  or  six 
cars;  that  about  8  o'clock  that  morning, 
after  setting  the  cars  on  there,  he  turned  the 
switch  for  the  ash  pit  track  for  which  it  was 
most  commonly  set,  though  the  other  track 
was  sometimes  used  two  or  three  times  a 
day  for  storing  coal  cars;  that  the  ash  pit 
track  was  used  10  or  12  times  a  day,  and 
engines  went  to  the  ash  pit  to  be  cleared  of 
ashes;  that  he  had  no  knowledge  of  the 
switch  being  changed  that  morning  before 
the  accident;  that  sectionmen  were  at  work 
around  there,  but  no  one  had  authority  to 
change  it 

Boulet  testified.  In  substance,  as  before 
stated. 

Moore,  a  fireman,  testified  that  he  was  on 
the  engine  with  Boulet  at  the  time  of  the 
accident;  that  he  turned  the  switch  for  the 
ash  pit  track  after  the  accident,  and  that 
the  engine  then  passed  over  It;  that  the 
switch  rails  and  points  were  in  good  condi- 
tion, not  bent  nor  broken;  that  sectionmen 
were  working  around  there  that  forenoon  on 
the  switches,  but  he  conld  not  say  what 
ones;  that  he  saw  no  one  turn  the  switch, 
and  saw  no  one  go  on  that  track  after  Perry 
placed  the  coal  cars  on  track  No.  1. 

Aldrlch,  a  brakeman,  testified  that  he  and 
a  fellow  workman  were  passing  alMig  tracks 
Nos.  1  and  2  a  day  or  two  after  the  acci- 
dent, and  saw  sectionmen  at  work  upon  one 
of  the  ash  pit  switches,  but  he  could  not  say 
which  one;   that  they  had  taken  up  an  old 


rail  which  had  a  bent  or  broken  switch  point 
and  placed  It  on  a  car. 

Dennis  Gleeson,  a  car  repairer,  was  with 
Aldrlch,  and  testified,  as  he  did,  that  he  saw 
men  take  a  bent  switch  rail  from  one  of  the 
two  switches,  but  he  could  not  say  which 
one. 

The  defendant's  evidence  tended  to  sliow 
that  the  switch  rail  at  this  switch  was  not 
bent  nor  out  of  repair. 

The  defendant  excepted  to  the  introduction 
of  all  the  evidence  relating  to  a  broken 
switch  rail,  and,  after  its  admission,  moved 
to  have  it  struck  from  the  record,  which 
motion  was  denied  and  the  defendant  except- 
ed. It  also  excepted  to  the  submission  by 
the  court  to  the  Jury  of  the  question  wheth- 
er, upon  the  evidence,  the  plaintiff  had  made 
out  his  claim  that  there  was  a  bent  switch 
point  in  the  switch  In  controversy.  The  de- 
fendant's contention  is  that  the  evidence  did 
libt  point  to  the  switch  in  question,  and  that 
the  Jury  were  obliged  to  "guess"  which 
switch  It  was  that  the  workmen  were  repair- 
ing. 

This  evidence  was  introduced  by  the  plain- 
tiff as  a  part  of  his  opening  case  as  tending 
to  establish  the  essential  fact  of  the  defend- 
ant's negligence.  It  was,  in  brief,  that  the 
engine  went  wrong,  the  plaintiff  claiming  for 
one  cause,  the  defendant  another.  The  plain- 
tifTs  evidence  tended  to  show  that.  If  a 
switch  rail  point  was  bent  or  broken,  that 
might  have  t>een  the  cause,  although  the 
switch  was  set  for  the  ash  pit  track.  A  bmt 
or  broken  switch  rail  was  taken  from  one 
of  the  two  switches  a  day  or  two  after  the 
accident,  but  the  witnesses  could  not  say 
which  one.  No  accident  had  occurred  at 
switch  No.  3.  In  these  circumstances  the 
evidence  was  admissible.  The  defendant's 
claim  about  the  collision  may  have  been 
more  probable  than  the  plaintiff's,  but  the 
plaintiff's  evidence  tended  to  show  that  it 
happened  by  reason  of  an  imperfect  rail. 
Therefore  It  became  a  question  for  the  Jury 
to  decide. 

2.  It  Is  the  general  rule  that  evidence  of 
repairs  made  after  an  accident  has  occurred 
Is  incompetent  to  show  antecedent  negligence 
on  the  part  of  a  railroad  company.  Terre 
Haute,  etc.,  R.  Co.  v.  Clem,  123  Ind.  15,  23 
N.  E.  965,  7  L.  K.  A.  588,  18  Am.  St  Rep. 
303;  Shlnners  v.  Proprietors  of  Locks  ft 
Canals,  154  Mass.  1C8,  28  N.  B.  10,  12  L.  R. 
A.  554,  26  Am.  St  Rep.  226;  Dale  y.  Lack. 
&  W.  R.  Co.,  73  N.  X.  468;  Columbia  &  P. 
S.  R.  Co.  V.  Hawthorne,  144  U.  S.  202,  12 
Sup.  Ct  691,  36  L.  Ed.  405.  But  this  rule 
does  not  apply  to  the  present  case.  Here  an 
accident  had  happened,  and  the  question 
was:  Which  of  the  two  causes  which  the 
evidence  tended  to  show  existed  was  the 
more  likely  to  have  produced  it?  However. 
clear  It  may  have  seemed  to  counsel  or  even 
to  the  court  that  it  was  caused  by  a  misplac- 
ed switch,  there  was  evidence  tending  to 
show  another  cause,  so  that  It  was  the  duty 
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of  the  court  to  snbmlt  thft  question  to  tbe 
Jury. 

3.  The  plaintiff  conld  not  recover  If  the 
accident  happened  through  the  negligence  of 
his  fellow  Berrant  Bonlet,  unless  he  was  In- 
competent, and  the  defendant  knew  or  ought 
to  have  known  of  his  Incompetency.  The 
plaintiff  claimed  that  Boulet  was  deaf,  and 
that  his  deafness  would  be  likely  to  prevent 
his  hearing  the  clicking  sound  caused  by  the 
engine  In  going  over  a  switch.  Boulet  testi- 
fied that  he  did  not  hear  the  click  when  the 
engine  went  over  the  swttdi,  and  that  the 
first  thing  that  apprised  him  that  he  was  on 
the  wrong  track  was  the  click  of  tbe  wheel 
later  as  It  passed  over  the  frog;  that  he 
then  looked  «p,  and  saw  where  he  was  going. 
If  be  had  heard  the  switch  click,  he  might 
have  been  forewarned  and  stopped  his  engine 
in  time  to  avoid  the  collision.  The  defend- 
ant's evidence  was  that  Boulet  had  been  In 
its  employ  several  years;  that  his  deafness 
did  not  disqualify  him  for  the  performance 
of  his  duty,  and  that  he  was  a  competent 
hostler.  Whether  upon  all  the  evidence  be 
was  competent,  and  whether,  If  Incompetent, 
the  defendant  knew  it  or  ought  to  have 
known  It,  were  questions  of  fact  for  the  Jury 
to  decide. 

4.  It  was  clearly  competent  for  the  plain- 
tiff to  prove  that  there  was  no  lock  upon 
this  switch,  that  until  within  a  year  It  had 
been  kept  locked,  and  that  locks  were  com- 
monly used  by  the  defendant  upon  similar 
switches  in  that  yard.  Upon  the  defendant's 
theory  of  the  cause  of  the  accident,  the  jury 
might  have  Inferred  that  a  lock  would  have 
prevented  a  misplacement  of  the  switch.  It 
was  held  In  Carrow  v.  BarreR.  Co.,  74  Vt 
176,  52  Atl.  537,  which  was  an  action  foir 
injuries  received  at  a  grade  crossing,  that 
evidence  that  there  was  no  flagman  at  the 
crossing  was  admissible  as  a  part  of  the 
surrounding  circumstances,  although  the  de- 
fendant was  not  bound  to  keep  a  flagman 
there.  See  Smith  v,  C.  V.  R.  Co.,  80  Vt  208, 
67  Atl.  533. 

5.  When  the  plaintiff  received  the  injury 
complained  of  he  had  been  hi  the  defendant's 
employment  seven  days  shoveling  coal,  most 
of  the  time  at  the  coal  chute,  loading  ten- 
ders with  coal.  He  had  worked  for  the  de- 
fendant in  the  railroad  yard,  shoveling  snow, 
lOVi  days  at  one  time  and  8  or  4  days  at 
another  time,  the  last  time  about  a  week 
before  he  began  shoveling  coal,  and  the  other 
about  a  week  before  that  When  he  shovel- 
ed snow,  he  worked  upon  all  the  tracks  in  the 
Island  Pond  yard,  and  helped  clear  out  the 
switches.  This  seems  to  have  been  all  of  his 
experience  In  working  about  railroads,  en- 
gines, and  freight  cars.  He  had  been  a  farm- 
er except  three  years,  when  he  had  worked 
In  a  print  mill.  He  was  57  years  old,  6  feet 
4  inches  In  height,  and  for  anything  that  ap- 
peared a  man  of  ordinary  intelligence. 

On  the  morning  of  February  2,  1906,  the 


plaintiff  went,  by  direction  of  the  defaidanf  19 
foreman,  White,  from  the  coal  chute,  a  dis- 
tance of  75  to  100  feet  to  the  boiler  house, 
to  assist  in  unloading  a  coaV  car  that  stood 
on  track  No.  1,  called  the  boiler  house  track. 
To  reach  that  building,  he  went  north,  cross- 
ing tracks  Nob.  5,  4,  8,  2,  and  1.  The  car  to 
be  unloaded  stood  near  the  building — some 
witnesses  said  from  12  to  18  inches,  others 
from  18  to  26  Inches.  "Fbe  east  end  of  the 
building  and  the  east  end  of  the  car  were 
about  on  a  ]ln&  A  string  of  four  or  five 
loaded  coal  cars  was  standing  on  track  No. 
1 ;  the  one  at  the  west  end  then  being  three 
or  four  feet  from  the  car  that  was  to  be 
unloaded.  It  appeared  that  this  space  had 
generally  been  kept  open,  sMaetlmes  15  feet 
wide,  so  that  the  defendant's  workmen  could 
pass  through  as  they  had  occasion  to  go  to 
the  boiler  house.  It  was  also  used  by  them 
in  wheeling  cinders  from  the  boiler  house. 
On  this  occasion  the  plaintiff  and  a  fellow 
workman,  Boln,  passed  through  this  space 
between  the  cars,  entered  the  building  by  a 
door  at  its  east  end,  which  was  the  usual 
place  of  entrance,  opened  the  windows 
through  which  the  coal  was  to  be  shoveled, 
and  then  went  out  and  climbed  upon  the 
car  at  its  east  end.  The  plaintiff  unloaded 
the  west  end  and  Boln  the  east  end.  When 
it  was  unloaded,  Boln  got  down  over  the 
east  end,  and  went  Into  the  boiler  house. 
The  plaintiff  took  his  pick  and  shovel  and 
walked  in  the  car  to  Its  east  end  to  go  down 
where  he  went  up.  He  set  his  tools  down 
inside  the  car,  climbed  up  to  the  platform 
or  shelf,  reached  back  and  got  his  tools,  and 
threw  them  over  upon  the  ground,  and  be- 
gan to  descend  towards  the  q)ace  between 
the  cars.  The  plaintiff  described  tbe  accident 
as  follows:  "  •  •  *  when  I  was  climbing 
down,  I  put  my  foot  on  the  draw  iron  to 
reach  down  to  get  onto  the  brake  beam  with 
the  other  foot  to  step  down,  and.  Just  as  I 
had  got  my  foot  placed,  the  engine  came 
along  and  collided  with  three  or  four  cars 
that  were  In  front  and  shoved  them  np  onto 
the  one  that  I  was  getting  off  from."  Fur- 
ther on  he  testified:,  "When  I  got  over  onto 
the  platform,  the  shelf,  I  turned  then  to  step 
down.  •  •  •  Had  my  right  hand  on  the 
brake  rod  and  the  other  hold  of  the  handle 
at  the  end  of  the  car.  ♦  •  ♦  One  foot  was 
placed  on  the  draw  iron,  and  the  other  one 
I  don't  know  exactly  where  it  was."  He 
testified  that  he  was  attempting  to  put  it 
onto  the  brake  beam,  which  he  said  was  a 
foot  and  a  half  below  the  platform  and  went 
in  under  it  eight  or  ten  Inches — ^under  the 
end  of  the  car.  In  answer  to  questions  he 
testified  that  tbe  brake  rod  was  pretty  near 
the  center  of  the  end  of  the  car,  •«  •  •  • 
right  on  the  side  of  the  draw  iron";  that 
what  he  took  hold  of  was  the  handle  fasten- 
ed on  the  end  of  the  car,  sometimes  called 
the  grab  Iron;  that  this  handle  "was  on  the 
end  of  the  car  right  down  close  to  tbe  side"; 
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that  the  grab  Iron  vas  pla<ied  horizontally 
on  the  car;  that  he  placed  bis  rl{^t  foot 
on  the  drawbar,  and  was  attempting  to 
place  the  other  on  the  brake  beam  so  as  to 
step  down;  that  he  did  not  know  that  there 
waa  a  spring  In  the  drawbar  that  allowed 
'It  to  shut  in  or  pull  out  He  further  tes- 
tifled  that  he  had  no  notice  or  knowledge 
that  cars  were  likely  to  dinnt  on  that  track. 
On  cross-examination  the  plaintiff  testified 
that  he  knew  that  track  No.  1  was  used  for 
the  storage  of  coal  cats;  that  he  saw  this 
string  of  cars  on  the  track  when  he  went  to 
work  that  morning;  that  no  others  were 
placed  there  while  he  was  there  at  work; 
that  In  climbing  upon  the  car  from  the  pas- 
sageway he  put  his  foot  upon  the  brake 
beam  and  his  knee  up  on  the  shelf,  and  did 
not  use  the  drawhead.  Upon  being  recalled, 
the  plaintiff  testified  that  he  had  no  knowl- 
edge that  the  point  of  tiie  split  switch  was 
bent  or  broken,  and  that  be  had  no  knowl- 
edge that  it  had  no  lock  upon  it;  that.  If 
any  cars  had  be«i  placed  upon  the  track 
while  he  was  npon  the  car  he  should  have 
known  it  by  the  noise,  and  that  a  swltdi- 
man  would  have  been  there  motioning;  that 
the  coal  npon  some  of  the  cars  was  piled 
up  higher  than  the  body  of  the  car  so  as 
to  obstruct  his  view  in  that  direction;  also, 
that  in  getting  down  from  the  car  he  looked 
for  a  stirrup  and  found  none. 

The  defendant's  evidence  tended  to  show 
that  there  were  stirrups  and  handles  on  all 
four  comers  of  the  car  and  in  perfect  condi- 
tion. Except  as  a  convenience  to  him^lf 
In  sooner  reaching  the  passage,  there  was 
no  apparent  reason  why  the  plaintiff  should 
not  have  got  down  at  the  southwest  cor- 
ner of  the  car  and  walked  along  the  south 
side  of  it  to  the  passage.  It  Is  not  clear 
that  be  could  have  got  down  on  the  north 
side  and  reached  the  door  by  going  between 
the  car  and  the  building,  as  the  space  was 
narrow.  The  plaintiff  admitted  on  cross- 
examination  that  he  had  observed  the  move- 
ment of  cars  and  engines  upon  the  tracks 
In  the  vicinity,  the  method  of  coupling  cars 
and  engines,  and  the  liability  of  freight  cars 
to  be  knocked  along  the  track  when  struck 
by  an  engine,  and  knew  that  the  drawheads 
were  liable  to  come  together  with  a  strong 
Impact  The  morning  of  the  accident  was 
bright  and  clear.  The  plaintiff's  car  stood 
at  the  west  end  of  the  track,  so  that  danger 
could  only  come  from  the  other  direction, 
yet  for  convenience  In  descending  he  turned 
bis  back  to  the  east  He  denied  seeing  the 
engine  upon  that  track,  and  his  evidence 
tended  to  show  that  coal  was  loaded  so  high 
upon  some  of  the  cars  that  were  standing 
there  that  he  could  not  have  seen  an  engine 
coming  down  the  boiler  house  track. 

At  the  close  of  all  the  evidence,  the  de- 
fendant moved  for  the  direction  of  a  verdict 
upon  the  ground  of  the  plaintiff's  contribu- 
tory negligence.    In  deciding  this  motion,  it 


was  the  duty  of  the  court  to  consider  the 
evidence  in  the  light  most  favorable  to  the 
plaintiff.  If  there  tras  evidence  tending  to 
show  that  be  was  in  the  exercise  of  the  care 
and  prudence  of  a  prudent  man  under  like 
circumstances,  the  motion  could  not  be  grant- 
ed. Boyden,  Adm'r,  v.  Fitcbburg  Ry.  Co.,  72 
Yt  89,  47  Atl.  409,  and  cases  cited  in  the 
opinion.  This  has  long  been  the  settled  rule 
of  law.  The  plaintiff's  experience  in  work- 
ing upon  and  about  engines  and  freight  cars; 
the  fact  that  the  passage  was  generally  kqtt 
open  and  that  the  plaintiff  was  attempting 
to  reach  It  when  be  was  descending  from  the 
car;  that  this  was  the  most  direct  and  the 
usual  way  to  reach  the  building  which  his 
duty  required  him  to  enter  to  close  the 
windows;  that  the  string  of  coal  cars  had 
stood  there  two  hours  or  more,  with  no  en- 
gine attached  and  with  no  warning  or  sign 
that  they  were  about  to  move;  the  time  It 
would  take  him  to  descend — were  all  matters 
for  the  consideration  of  the  jury.  If  the 
coal  w«s  piled  so  high  upon  some  of  the 
coal  cars  that  he  could  not  have  seen  the 
approaching  engine  as  be  turned  his  face 
to  the  west  to  facilitate  the  act-  of  getting 
down,  it  could  not  be  held  as  matter  of 
law  that  that  act  was  negligent  Whether 
he  could  have  seen  it  was  a  controverted 
question.  If  he  bad  seen  or  could  have  seen 
it  when  It  was  east  of  the  switch.  It  was 
for  the  jury  to  say  whether  be  should  have 
watched  it  and  discovered  which  track  It 
took  at  the  switch;  no  warning  or  signal 
being  given  to  him.  Engines  were  constant- 
ly going  to  the  ash  pit  to  be  cleaned.  They 
went  less  frequently  into  track  No.  1.  If  be 
could  have  seen  the  switch,  the  evidence  does 
not  make  it  clear  that  be  could  have  told 
which  track  the  engine  had  taken.  The  cir- 
cumstances attending  the  accidental  passing 
of  the  engine  onto  the  boiler  house  track 
were  somewhat  different  from  what  they 
were  when  an  engine  was  sent  there  to  re- 
move a  coal  car. 

The  rule  was  correctly  stated  In  Place  ▼. 
Grand  Trunk  R.  Co.,  80  Vt  196,  67  AU.  545: 
"  •  *  •  If  there  are  opposing  Inferences 
to  be  drawn  from  the  evidence  bearing  upon 
the  question  of  contributory  negligence,  •  •  • 
that  question  must  be  submitted  to  the  Jury." 
See  cases  cited  In  the  opinion.  It  cannot  be 
held  as  a  matter  of  law  that  In  the  circum- 
stances of  the  case,  the  plaintiff  had  or  was 
chargeable  with  such  knowledge  of  danger 
that  he  was  guilty  of  contributory  negligence 
In  attempting  to  descend  from  the  car.  It 
was  for  the  Jury  to  say  whether  he  reason- 
ably ought  to  have  known  of  the  danger  at- 
tending the  act  Our  cases  upon  this  point 
are  so  numerous,  and  several  are  so  recent, 
that  it  Is  not  necessary  to  restate  them.  The 
leading  ones  were  cited  In  the  opinion  in  this 
case  when  It  was  bere  before.  This  case  Is 
unlike  LatremouUle  t.  B.  ft  B.  By.  Goit  63 
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▼t  ase,  22  Afl.  688;  wbera  tbe  plaintiff  waif 
an  experienced  car  Isquector,  and  knew,  when 
b«  went  nnder  the  car  to  repair  It,  the  danger 
of  cars  being  ahnnted  against  his  car.  No 
one  connected  with  defendant  company  knew 
of  that  danger  better  than  he  did.  The  case 
IB  alstt  nnllke  the  Magoon  Case.  The  motion 
to  direct  a  verdict  was  properly  denied. 

6.  The  defendant  contends  that  there  was 
error  in  the  charge  in  omitting  full  instmc- 
tions  upon  the  subject  of  contributory  neg- 
ligence. The  court  carefully  pointed  out  to 
tbe  jury  the  three  claims  made  by  the  plain- 
tiff of  the  defendant's  negligence — the  want 
of  a  lo^  upon  the  switch,  a  switch  rail  out 
of  repair,  and  the  hostler's  Incompetency — 
that,  to  entitle  the  plaintiff  to  recoYer,  th^ 
must  find  one. or  more  of  these  claims  sus- 
tained ;  that  tbe  negligence  found  was^  the 
proximate  cause  of  the  accidoit;  that  the 
plaintiff  was  not  guilty  of  contributory  neg- 
ligence; and  that  he  did  not  know  of  tbe 
danger.  In  the  discussion  of  each  of  these 
claims  of  negligence,  the  Instruction  was  that. 
If  the  ]ary  fonnd  them  or  either  of  them 
made  out,  the  plaintiff  was  entitled  to  re- 
coyer  onless  he  knew  of  the  danger,  omitting 
the  usual  instruction,  "or  he  ought  to  have 
known  and  comprehended  it"  It  was  mani- 
festly an  Important  question  of  fact  for  the 
jury  to  decide  whether  or  not  the  plaintiff 
was  guilty  of  contributory  negligence  in  de- 
scending from  the  car  In  the  manner  testified 
to  by  him,  yet  the  court  gave  the  jnry  no 
specific  Instruction  upon  this  branch  of  the 
case.  Tbe  charge  must  be  held  Inadequate, 
In  that  the  attention  of  the  Jury  was  not 
called  to  the  situation  in  which  the  plabitiff 
placed  himself  and  to  the  degree  of  care  and 
prudence  that  he  was  bound  to  exercise  In 
Tiew  of  the  danger.  He  was  chargeable  with 
knowledge  of  the  danger  that  in  the  exer- 
cise of  the  care  of  a  prudent  man  he  might 
tiave  obtained  as  well  as  with  the  knowledge 
that  he  actnally  possessed,  and  the  jnry 
should  have  been  so  instructed  to  enable 
them  to  determine  whether  or  not  the  plain- 
tiff was  guilty  of  contributory  negligence. 
Without  such  Instruction,  they  might  well 
have  understood  that  the  plaintiff  was  charge- 
able only  with  knowledge  of  the  danger  that 
he  saw,  and  not  with  knowledge  of  tbe  dan- 
ger that  he  might  have  seen  by  the  exercise 
of  the  requisite  degree  of  care. 

7.  The  sixth  request  to  charge  was:  "That 
the  duty  to  look  about  for  moving  engines 
and  cars  before  putting  himself  between  two 
cars  in  a  ralli'oad  yard  in  such  a  way  that 
he  would  be  crushed  If  the  cars  came  togeth- 
er is  the  duty  of  any  ordinarily  prudent  man, 
and  a  failure  to  so  look  is  negligence  as  a 
matter  of  law."  This  was  in  effect  a  motion 
for  a  verdict,  and  has  already  been  consid- 
ered. 

Judgment  reversed,  and  cause  remanded. 


WIIiLIAMB  V.  SMITH. 

'(Supreme  Court  of  Rhode  Island.    Feb.  12, 
1909.) 

ExoxFTioHS,  Bnx  OF  (I  48*)— Nonoc  or  Va,- 

INO  AND  HKABINO. 

Where  plaintHTs  attorney,  on  leaniin|[  that 
the  bill  of  exceptions  and  transcript  of  evidence 
had  been  filed,  and  prior  to  the  allowance  of  the 
exceptions,  aent  the  judge  who  presided  at  the 
trial  a  letter  containing  every  objection  to  the 
allowance  of  the  bill  of  exceptions  that  be  now 
relies  on,  the  judge,  who  considered  and  acted 
on  such  matters,  was  jnstified  in  believing  that 
plaintiff  desired  no  further  or  other  hearing  «a 
tbe  allowance  of  the  exceptions,  so  that  there  is 
no  merit  in  her  motion  to  dismiss  the  bill  of  ex- 
ceptions for  want  of  notice  of  tbe  filing  there- 
of, or  for  lack  of  notice  of  the  hearing  thereof, 
under  superior  court  rule  No.  SI. 

[£jd.  Note.— For  other  cases,  see  Eizceptions, 
Bill  of,  Dec  Dig.  |  4&*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Darius  Baker, 
Judge. 

Action  by  Hope  T.  Williams  against  Clar- 
ence A.  Smith.  Plaintiff  moves  to  dismiss 
defendant's  bill  of  exceptions.    Denied. 

Bee,  also,  68  Atl.  806. 

James  Harris  and  Irving  Champlin,  for 
plaintiff.  Marquis  D.  L.  Mowry  and  Lonls 
li.  Angell,  for  defendant 


PER  CURIAM.  There  is  no  merit  In  tbe 
plalntifTs  motion  to  dismiss  the  defendant's 
bill  of  exceptions  for  want  of  notice  of  the 
filing  thereof,  or  for  lack  of  notice  of  tbe 
hearing  thereon,  under  the  provisions  of  rule 
No.  31  of  tbe  superior  court  The  evidence 
discloses  the  fact  that  the  plaintiff's  at- 
torney, after  ascertaining  that  the  bill  of  ex- 
ceptions and  transcript  of  evidence  had  been 
filed,  and  prior  to  tbe  time  of  the  allowanoe 
of  tbe  exceptions,  sent  a  letter  to  tbe  Judge 
who  presided  at  the  trial  of  the  case,  con- 
taining every  objection  to  the  allowance  of 
tbe  bill  of  exceptions  that  he  now  relies  up- 
on and  has  set  out  in  his  petition  to  estab- 
lish the  truth  of  said  exceptions.  It  also 
appears  that  tbe  judge  considered  and  acted 
upon  the  same.  In  the  circumstances  we  are 
of  the  opinion  that  tbe  Judge  was  justified 
in  believing  that  tbe  plaintiff  did  not  desire 
any  further  or  other  hearing  on  the  allow- 
ance of  the  exceptions. 

Therefore  tbe  motion  to  dismiss  must  be 
denied. 


(m  Pa.  SK) 
LTTTLH  V.  DENNY. 

(Supreme  Court  of  Pennsylvania.   Jan.  4,  IMA.) 

1.  IrNKEXPEBS    (I    10*)— IHJUBT    TO    GUSST— 
NXOUOENCE. 

Where  the  top  of  a  fotdlng  bed  In  a  hotel 
falls  down  upon  a  guest  lying  upon  the  bed,  the 
burden  of  pivot  is  on  the  innkeeper  to  show  that 
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the  accident  happened  from  no  want  of  care  on 
his  part. 

[Bd.  Note.— For  other  eases,  see  Innkeepen, 
Dec.  Dig.  i  10.*] 

2.  Innkeepers  (|  lO*)  — Injtjbt  to  Gtnisi>— 
'  Neougencb. 

Where  a  guest  in  a  hotel  is  injured  by  the 
falling  of  the  top  of  a  folding  bed,  it  is  evidence, 
in  the  absence  of  explanation  by  the  innkeeper, 
that  the  injury  was  caused  by  his  negligence. 

[Eld.  Note.— For  other  cases,  see  Innkeepers, 
Dec.  Dig.  8  10.*] 

8.  DEPosmoNB  (J  88*)— Exclusion. 

Depositions  are  proper'-'  excluded,  where, 
though  the  rules  of  court  provide  for  talcing 
depositions  of  ancient,  infirm,  and  going  wit- 
nesses, it  is  not  shown  that  the  witnesses  whose 
depositions  were  taken  were  within  such  classes, 
or  that  their  presence  in  conrt  might  not  be  ob- 
tained. 

[Eld.  Note.— FV>r  other  cases,  see  Depositions, 
Dec.  Dig.  t  8&»] 

Appeal  from  Oonrt  of  Common  Pleas,  Cam- 
bria County. 

Action  by  A.  C.  Lyttle  against  J.  B.  Denny. 
From  an  order  refusing  to  take  off  a  nonsuit, 
plaintiff  apipenlB.    Reversed. 

Argued  before  MITCHELL,  <X  J.,  and 
FELL,  BROWN,  MBSTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

Thomas  H.'Oreevy,  J.  O.  Davles,  and  E5.  O. 
Brotherlin,  for  appellant  M.  D.  Klttell  and 
H.  H.  Myers,  for  appellee. 


POTTER,  J.  From  the  history  of  this  case 
it  appears  that  In  May,  1903,  the  plaintiff 
was  a  guest  at  the  hotel  of  the  defendant  in 
Johnstown,  Pa.  In  the  room  which  was  as- 
signed to  him  there  was  an  old-style  folding 
bed,  with  a  wardrobe  in  the  back,  and  so  ar- 
ranged that  the  I>ed  portion  would  fold  up  so 
as  to  leave  the  bed  In  an  upright  position 
when  not  in  use.  The  top  of  the  bed  was 
heavy,  weighing  about  800  pounda  The 
plaintiff  occupied  the  bed  during  the  night, 
and  early  the  next  morning,  as  be  was  about 
to  rise,  the  top  or  upright  portion  of  the  bed 
fell  forward  upon  Iiim,  crushing  his  head 
down  upon  his  breast  and  inflicting  severe 
injnry.  To  recover  damages  for  tbe  injury 
thus  caused  the  plaintiff  broagh  this  suit 
against  tbe  proprietor  of  the  hotel.  Upon 
tbe  trial  at  tbe  conclusion  of  plaintlfTs  testi- 
mony, the  court  entered  judgment  of  com- 
pulsory nonsuit,  and  from  the  refusal  to 
strike  it  off  tbe  plaintiff  has  appealed. 

Tbe  main  question  raised  is  as  to  tbe  lia- 
bility of  an  Innkeeper  to  bis  guests.  '  We  find 
tbe  general  rule  of  law  in  this  respect  is  thus 
stated  In  Beale  on  Innkeepers  and  Hotels,  §§ 
162, 163:  "Tbe  Innkeeper  is  bound  to  provide 
reasonably  safe  premises.  •  •  «  Both  In 
original  safety  of  construction  and  In  main- 
tenance the  premises  must  be  such  as  reason- 
ably to  secure  the  safety  of  the  guest.  So 
tbe  innkeeper  has  been  held  liable  for  injury 
to  tbe  guest  by  tbe  ceiling  falling  upon  him. 


owing  to  its  dfifectlv*  oondltloft;  hy  tbe  d- 
evator  falling  with  him,  after  having  been 
negligently  inspected,  although  the  innkeeper 
himself  bad  employed  a  proper  Inspector,  and 
was  not  personally  negligent;  by  the  brealc- 
ing  of  a  defective  railing,  by  reason  of  wbicb 
the  guest  fell  into  an  area ;  and  by  the  gnest 
falling  off  an  unguarded  stairway."  The  an- 
thorlties  are  in  substantial  agreement  that 
wbile  the  duty  of  an  innkeeper  requires  bim 
to  take  reasonable  care  of  the  persons  of  bis 
guests,  he  is  not  to  be  regarded  as  an  insurer 
of  their  safety.  His  liability  has  sometimes 
been  declared  to  be  similar  to  that  of  a  com- 
mon carrier,  but  the  better  opinion  seems  to 
be  that  tbe  degree  of  care  required  of  an  inn- 
keeper is  not  so  great  as  that  which  is  im- 
posed upon  those  who  carry  passengers  for 
hii^.  In  discussing  this  question  in  Clancy 
V.  Barker,  131  Fed.  161,  66  O.  &  A.  469,  69 
L.  R.  A.  653,  Judge  Sanborn  says:  "Wbile 
there  are  many  loose  statements  in  the  books 
to  the  effect  that  the  liability  of  common  car- 
riers to  their  passengers  and  tbe  liability  of 
innkeepers  to  their  guests  are  similar,  and 
while  that  proposition  may  be  conceded.  It  is 
certain  that  the  limits  of  these  liabilities  are 
by  no  means  the  same.  A  railroad  company 
Is  liable  to  Its  passengers  for  a  failure  to  ex- 
ercise the  utmost  care  In  tbe  preparation  of 
Its  road  and  the  operation  of  its  engines  and 
trains  upon  it,  because  tbe  swift  movemoit 
of  Its  passenger  trains  is  always  fraaght 
with  extraordinary  danger,  wliich  it  reqnires 
extraordinary  care  to  avert.  Bnt  an  inn- 
keeper's liability  for  tbe  condition  and  opera* 
tion  of  his  hotel  is  limited  to  the  failure  to 
exercise  ordinary  care,  because  his  is  an  or- 
dinary occupation,  fraught  with  no  extraor- 
dinary danger."  It  may  be  assumed,  thai 
that  the  duty  Imposed  by  law  upon  an  inn- 
keeper requires  bim  to  furnish  safe  premises 
to  his  guests,  and  to  provide  necessary  arti- 
cles of  furniture,  which  may  be  used  by  them 
in  the  ordinary  and  reasonable  way  without 
danger.  Did  the  defendant,  then.  In  this 
case,  use  sucb  reasonable  care  In  tbe  dis- 
charge of  this  duty  to  tbe  plaintiff  who  was 
his  guest?  Tbe  testimony  introduced  showed 
the  fact  and  manner  of  the  accident,  but 
stopped  short  of  pointing  out  tbe  exact  defect 
in  the  bed  which  caused  it  to  fall  down  upon 
and  entrap  tbe  plaintiff.  The  trial  jud^e 
thought  It  was  Incumboit  upon  tbe  plalntUf 
to  show  in  detail  just  what  was  wrong  with 
tbe  bed,  and  tbe  reason  for  its  falling;  and, 
because  this  did  not  appear  from  the  testi- 
mony offered  by  tbe  plaintiff.  Judgment  of 
nonsuit  was  entered.  We  do  not  agree  witb 
bis  view  in  this  respect  Bearing  In  mind 
the  duty  of  the  Innkeeper  to  guard  with  rea- 
sonable care  the  safety  of  bis  guests,  proof 
of  tbe  happening  of  sucb  an  extraordinary 
accident  casts  the  burdoi  of  explanation  at 
once  upon  the  defendant  The  accident  was 
so  far  out  of  the  usual  course  that  no  fair 
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Inference  can  arise  that  tt  could  have  r^salt- 
ed  from  anything  leas  than  n^ligence  upon 
the  part  of  the  management  of  the  hotel. 
Beds  do  not  usually  operate  as  spring  traps 
to  close  upon  and  catch  the  confiding  guest. 
Tet  the  bed  furnished  by  the  defendant  to 
the  plaintiff  in  this  case  proved  to  be  just 
SQcb  a  dangerous  trap.  Without  any  appar- 
ent cause  the  heavy  head  fell  forward  and 
down  over  the  plaintiff  while  he  was  quietly 
lying  upon  the  bed,  and  Injured  him  severely. 
This  could  not  have  occurred  bad  the  bed 
been  in  proper  condition  for  use.  We  think 
the  facts  bring  the  case  within  the  rule  laid 
down  In  Scott  v.  liondon,  etc.,  Docks  Go.,  3 
Hnrlst  &  O.  696,  and  often  applied  by  this 
court,  as  in  Delabunt  T.  United  Tel.,  etc.,  Co., 
215  Pa.  241,  64  Atl.  615,  114  Am.  St  Rep. 
958,  where  the  principle  is  stated  as  follows 
ft)age  248  of  215  Pa.,  page  517  of  64  Aa  [114 
Am.  St.  Rep.  958]):  "Where  the  thing  is 
shown  to  be  under  the  management  of  the  de- 
fendant or  his  servants,  and  the  accident  Is 
such  as  in  the  ordinary  course  of  things  does 
not  happen  if  those  who  have  the  manage- 
ment use  proper  care,  it  affords  reasonable 
evidence,  In  'the  absence  of  explanation  by  the 
defendants,  that  the  accident  arose  from 
want  of  care."  The  drcumstances  under 
which  this  accident  occurred  were  certainly 
such  as  to  call  for  full  explanation  by  the  de- 
fendant. The  facts  Indicate  a  lack  of  rea- 
sonable care  upon  his  part,  and  it  is  for  him 
to  show  why  he  should  be  relieved  from  Ua- 
bUlty. 

Counsel  for  apiiellant  also  complain  of  the 
exclusion  of  certain  depositions  which  were 
offered  in  evidence.  But  It  appears  that  no 
role  of  the  lower  court  authorized  the  taking 
of  the  depositions  of  the  witnesses  in  ques- 
tion, and  th^  were  therefore  properly  ex- 
daded.  The  rules  of  the  Cambria  county 
court  provide  for  taking  the  depositions  of 
ancient,  infirm,  and  going  witnesses,  but  it 
was  not  shown  that  these  witnesses  were 
within  this  dassiflcation,  or  that  their  pres- 
ence In  court  might  not  be  obtained. 

The  first,  second,  and  third  assignments 
are  overruled,  but  as  we  deem  the  facts 
Shown  sufficient  to  take  the  case  to  the  Jury 
upon  the  question  of  the  defendant's  negli- 
gence, the  fourth  assignment  of  error  is  sus- 
tained, and  the  Judgment  is  reversed  with  a 
procedendo. 


(222  Pa.  439) 

HATTPT  et  aL  y.  UNGER  et  at 
(Snpicme  Court  of  Pennsylvania.    Jan.  4, 1900.) 

1.   VkNUOB  ARD  PtniCHABEB  ((  22*)— CoRTBAOT 

or  SAI.B— SuFFiciENCT  or  Dkscbiftion. 
An  agreement  for  the  sale  of  "all  of  the 
property  of  U.,  deceased,  in  C  towDjahip,  together 
with  the  H.  and  B.  additions,  including  bnildinga 
and  acboolhouse,  and  all  the  other  buildings  lo- 
cated on  the  lands,  with  the  appurtenances  there- 
to, including  the  coal  and  minerals  of  eveiy  de- 


scription," Is  a  anffldent  description  of  the  prop- 
erty to  be  conveyed. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  f  22.*] 

2.  Husband  and  Wife  (J  133*)— Wire's  Sep- 
ABATE  EJsTATE— Title  in  Husband's  Nakb 
— Evidence. 

In  a  suit  by  a  vendee  to  compel  the  convey- 
ance of  real  estate  which  the  vendee  claims  the 
vendor  purchased  as  his  agent,  evidence  held  in- 
sufficient to  show  that  the  property  was  pur- 
chased for  the  vendor's  wife  with  her  money, 
the  title  being  taken  in  her  husband's  name  for 
her  instead  of  for  himself. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  |  133.*] 

Appeal  from  Court  of  Common  Pleas,  Cam- 
bria County. 

Bill  by  Herman  Hanpt  and  George  B. 
Stineman  against  David  E.  Unger  and  Cath- 
erine M.  Unger.  From  a  decree  dismissing 
the  bill,  plaintiffs  appeah    Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
FEXJU  BROWN,  MESTREZAT,  POTTBSR, 
BLKIN,  and  STEWART,  JJ. 

Thomas  H.  Murray,  James  P.  O'Laughlln, 
and  Hazard  A.  Murray,  for  appellants.  J. 
Norman  Martin  and  F.  P.  Martin,  for  appd- 
lees. 

BROWN,  J.  Nothing  coald  be  clearer  than 
that  one  of  these  appellees,  aided  by  the 
other,  his  wife,  has  most  unconscionably  at- 
tempted to  avoid  performance  of  his  agree- 
ment with  the  appellants,  and  he  would  suc- 
ceed but  for  the  decree  that  has  awaited  him 
here  since  we  heard  this  appeal.  On  Febru- 
ary 23,  1901,  David  B.  Unger,  of  Croyle  town- 
ship, Cambria  county,  this  state,  entered  into 
an  agreement.  In  writing,  with  the  appellants, 
the  material  i>ortion  of  which  is  as  follows: 
"For  and  In  consideration  of  the  sum  of  twen- 
ty-five ($25)  dollars  In  hand  paid,  the  receipt 
of  which  is  hereby  acknowledged,  and  for 
other  valuable  considerations  hereinafter 
mentioned,  said  David  SI  Unger  of  the  first 
part  agrees  to  option  until  April  1,  1901,  to 
George  B.  Stineman  and  Herman  Haupt  of 
the  second  part  as  above  mentioned,  all  of 
the  properties  of  B.  J.  Unger,  deceased,  in 
Croyle  township,  together  with  the  Helse  and 
Bertenet  additions,  Including  buildings  and 
scboolhouse,  and  all  of  the  other  buildings 
located  on  the  lauds,  with  the  appurtenances 
thereto,  including  the  coal  and  minerals  of 
every  descrlptfon,  in  fee  and  sell  the  same  in 
Its  entirety,  making  a  good  and  sufficient 
deed  to  the  said  parties  of  the  second  part, 
as  their  Interests  may  appear,  for  the  sum  or 
price  of  seventeen  thousand  five  hundred 
dollars  (?17,500),  In  payment  as  follows:  EUev- 
en  thousand  dollars  on  April  1, 1901,  and  the 
balance  on  April  1,  1002.  It  Is  further  un- 
derstood and  agreed  by  all  parties  to  this 
contract  that  should  the  parties  of  the  second 
part  fall  to  make  the  first  payment  of  April 
1,  1901,  then  this  agreement  Is  nuU  and  void 
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and  not  binding  upon  any  of  the  parties  to 
same."  It  may  be  here  noted  that  the  lands 
are  described  with  sufficient  certainty.  Ross 
V.  Baker,  72  Pa.  188;  Ranney  v.  Byers,  219 
Pa.  332,  68  Atl.  971. 

On  February  23,  1901,  Unger  was  not  the 
owner  of  the  lands  which  he  agreed  to  con- 
vey to  the  appellants.  They  belonged  to  his 
aunt,  Annie  C  Unger,  having  been  devised  to 
her  by  her  husband,  Ellas  J.  Unger.  Imme- 
dlatdy  after  his  execution  of  the  agreement 
to  sell  the  lands  to  the  appellants  for  $17,000, 
Unger  called  to  see  his  aunt  In  the  city  of 
Pittsburg  for  the  purpose  of  purchasing  them 
from  her,  evidently  that  he  might  be  able  to 
carry  ont  his  agreement  with  Haupt  and 
Stlneman.  With  his  good  faith  to  her  we  are 
not  concerned,  but  the  uncontradicted  evK 
dence  Is  that  he  said  to  her  he  was  unwilling 
to  pay  more  than  |12,000,  but  finally  agreed 
to  pay  114,000,  and  she  executed  an  agree- 
ment to  convey  the  lands  to  him  at  that  price. 
Immediately  afterwards,  on  February  27th, 
he  reported  to  the  appellants  that  he  had  pur- 
chased the  properties  from  his  aunt,  and  at 
bis  request  there  was  substituted  for  the 
agreement  of  February  2l8t,  one  executed 
March  9,  1901,  In  which  the  properties  are 
said  to  contain  216  acres,  more  or  less,  and 
the  time  for  the  conveyance  of  the  properties 
was  extended  from  April  1,  1901,  to  October 
1, 1901,  when  the  first  payment  of  $9,000  was 
to  be  made.  The  balance  was  made  payable 
on  October  1,  1902.  In  asking  for  the  exten- 
sion of  the  time  of  the  conveyance  of  the 
properties  from  April  1,  1901,  to  October  1, 
1901,  Unger  said  that  be  did  so  because  his 
aunt  wished  him  to  remain  on  the  farm  dur- 
ing the  summer  of  1901. 

On  April  1,  1901,  Annie  O.  Unger,  In  com- 
.pllance  with  her  agreement  with  David  K 
Unger,  executed  and  delivered  a  deed  to  him 
for  the  properties  In  controversy,  which  was 
recorded  on  the  16th  day  of  the  same  month. 
A  distant  finding  of  fact  by  the  court  below 
is  that  Unger  purchased  frcMn  his  aunt  "as 
agent  of  Herman  Haupt  and  George  B  Stlne- 
man." At  the  time  he  entered  Into  the  agree- 
ment with  her  he  paid  her  $25,  which  was 
the  amount  of  band  money  that  had  been 
paid  to  him  by  Haupt  and  Stlneman.  It  Is 
true  that  In  Its  opinion  dismissing  the  bill 
the  court  below  wandered  from  Its  finding 
that  Unger  had  purchased  as  agent  for  Haupt 
and  Stlneman,  but,  as  that  fact  was  properly 
found,  It  ought  to  have  been  consistently  fol- 
lowed. 

On  October  1,  1901,  the  appellants  made  a 
legal  tender  to  Unger,  In  the  presence  of  his 
wife,  of  the  sum  of  $9,000,  as  required  by 
the  option  of  March  9,  1901,  for  their  pur- 
chase of  the  land.  This  Is  another  unequiv- 
ocal finding  of  the  court  below.  The  tender 
was  refused,  and  Unger  declined  to  execute 
the  deed,  but  not  for  the  reason  set  up  In  bis 
answer  for  trying  to  repudiate  his  agreement 
with  the  appellants.  Not  a  word  was  said 
either  by  him  or  bis  wife  at  the  time  of  the 


tender  Indicating  that  she  claimed  to  be  the 
owner  of  the  properties.  What  she  then  said 
to  him  was:  "Don't  you  dare  to  sign  your 
name  to  anything;  you  Icnow  what  you  have 
been  told."  Another  finding  of  the  court  is 
that  on  October  1,  1902,  the  appellants  went 
to  New  Castle,  where  Unger  then  resided,  pre- 
pared to  make  him  a  legal  tender  of  the  bal- 
ance required  to  be  paid  under  the  option; 
that  In  their  effort  to  make  said  tender  they 
made  two  visits  to  the  residence  of  Unger, 
and,  not  finding  him  there,  sought  him  dili- 
gently In  and  about  New  Castle  for  the  pur- 
pose of  making  the  tender,  but  were  unable 
to  locate  him,  and  that  the  tender  was  not 
actually  made  was  not  due  to  any  fault  on 
the  part  of  the  appellants.  Not  one  of  the 
foregoing  facts  Is  contradicted  either  by  Un- 
ger or  his  wife.  It  Is  not  without  significance 
that  he  was  not  called  as  a  witness  either 
in  his  own  behalf  or  In  support  of  her  story. 
It  may  be  that  shame  over  his  bad  faith  kept 
him  quiet  at  the  hearing. 

To  avoid  conveying  to  the  appellants  what 
Unger  has  agreed  to  convey  to  them,  and 
which  he  purchased  as  their  agent,  the  story 
of  the  wife  Is  that  the  land  was  purchased 
for  her,  and  her  husband  holds  title  to  It  for 
her  as  trustee.  She  had  actual  knowledge 
on  October  1,  1901,  if  not  before,  that  he  had 
agreed  to  sell  the  land  to  the  appellants,  and 
before  that  time — on  September  20,  1901— 
she  had  constructive  notice  of  this  agreement 
of  her  hnsband,  for  his  option  to  the  appel- 
lants was  on  that  day  recorded  in  the  office 
of  the  recorder  of  'deeds  for  Cambria  county. 
With  this  knowledge  she  took  a  deed  fr«»n 
bim  on  September  29,  1902 — Just  a  year  after 
the  time  he  was  to  have  made  title  to  the  ap- 
pellants. Of  course  all  this  cannot  affect  her 
title,  if,  as  a  matter  of  fact,  her  husband,  on 
April  1,  1901,  actually  purchased  the  proper- 
ties for  her  and  paid  for  them  with  moneys 
belonging  to  her;  but  in  this  controversy  be- 
tween her  and  his  vendees,  in  which  they 
ask  that  he  be  compelled  to  convey  to  them 
lands  in  accordance  with  his  agreement, 
which  he  purchased  as  their  agent,  and  the 
title  to  which  he  took  in  his  own  name,  the 
testimony  must  be  clear,  precise,  convincing, 
and  satisfactory  that  he  took  the  title  for  her 
instead  of  for  himself  or  them,  and  that  she 
received  from  other  sources  than  her  husband 
the  moneys  with  which  she  paid  for  the  prop- 
erties, dinger  v.  Shnlts,  183  Pa.  469.  38  AO. 
1024;  Dumbacb  v.  Bishop,  183  Pa.  602,  39 
Atl.  38.  Unger  paid  bis  aunt  $5,000  when  he 
took  the  deed  from  her  on  April  1,  1901,  and 
secured  the  balance  of  the  purchase  money  by 
a  mortgage.  The  payment  of  $5,000  included 
four  bonds,  which  Catherine  M.  Unger,  the 
appellee,  testified  were  her  property,  having 
been  purchased  ont  of  her  separate  funds. 
The  uncontradicted  testimony  of  George  OL 
Wilson,  a  most  reputable  member  of  the  Al- 
legheny county  bar.  Is  that  he  had,  several 
years  before,  purchased  these  bonds  for  Da- 
vid B.  Unger,  her  husband,  and  tl>at  after 
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they  were  pun^ased  be  frequently  cat  off  tlie 
coupons  due  on  them  and  deposited  the  same 
to  the  credit  of  David  B.  Dnger  In  the  Na- 
tional Bank  of  Commerce  of  Pittsburg.  Cath- 
erine M.  TJnger  testified  that  she  had  re- 
ceived 13,000  from  her  father  and  |500  from 
a  brother,  and  that  this  money  was  used  for 
the  purchase  of  the  bonds  which  her  husband 
turned  over  to  his  aunt  ta  part  payment  of 
the  purchase  money  of  the  property.  On 
cross-examination,  however,  she  was  compel- 
led to  admit  that  she  had  spent  about  $300  In 
furnishing  her  bouse,  and  had  bought  6  or  6 
boraes,  varying  In  price  from  $75  to  $150; 
that  she  bfid  bought  10  cows,  varying  in  price 
from  $25  to  $60 ;  that  she  bad  bought  a  wag- 
on for  $100;  that  she  had  loaned  a  sister 
$1,000;  that  she  had  loaned  a  brother  $300, 
anil  bad  bought  two  lots  in  Johnstown,  pay- 
ing for  them  $600.  She  also  bought  a  piano. 
She  further  admitted  that  In  1901  her  sister 
must  have  owed  her  part  of  the  loan  of 
$1,000,  and  that  she  did  not  know  when  her 
brother  paid  her  back.  If  she  did  get  $3,000 
from  her  father  and  $600  from  her  brother, 
there  was  not  enough  left  of  these  moneys, 
according  to  her  own  testimony,  to  purchase 
the  bcHids.  We  can  recall  no  case  in  which  a 
married  woman's  claim  to  property  taken  by 
her  husband  in  his  own  name  was  sustained 
on  sncb  flimsy  testimony  as  was  submitted 
here.  The  chancellor  ought  not  to  have  en- 
tertained it  for  a  moment 

The  decree  of  the  court  below  is  reversed, 
and  the  bill  is  reinstated,  and  it  la  ordered, 
adjudged,  and  decreed  that  the  deed  from 
David  E.  Unger  to  Catherine  M.  Unger,  dated 
September  29,  19102,  and  recorded  in  the 
office  for  the  recording  of  deeds  in  and  for 
Cambria  county  in  Deed  Book,  vol,  147,  p. 
194,  be  delivered  by  the  said  Catherine  M. 
Unger  to  the  recorder  of  deeds  of  the  said 
county,  to  be  by  bim  canceled,  witii  a  proper 
note  of  the  cancellation  entered  by  him  in 
the  said  deed  book ;  and  it  is  further  ordered, 
adjudged  and  decreed  that  David  R  Unger 
convey  to  Herman  Haupt  and  Qeorge  B.  Stine- 
man,  the  appellants,  the  lands  fully  mention- 
ed and  described  in  the  deed  of  Annie  C.  Un- 
ger to  him,  executed  April  1,  1901,  as  prayed 
for  In  the  second  prayer  of  the  bill ;  the  costs 
below  and  on  this  appeal  to  be  paid  by  the 
appellees. 


(221  Pa.  SM) 

DIONAN  T.  AI/rOONA  COAI.  ft  OOKB  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  4, 1909.) 

1.   MnTKS   AND  MiNEBALS   (i   122*)— OBAKT   OT 

Coax  Lard— Suppobt  of  Subface. 

Where  the  coal  underlying  a  tract  of  land 
is  conveyed,  in  the  absence  of  waiver  the  erantor 
is  entitled  to  have  the  surface  reasoaably  sup- 
ported by  the  coal  stratum  granted. 

[Ed.  Note.— >]E^r  other  cases,  see  Mines  and 
MmeralB,  Cent  Dig.  {  243 ;   Dec.  Dig.  {  122.*] 


2.  MiRXS   AND   HtNESAXS   (g   122*)— OBAITT  OS 
COAI^-RlQHT  TO  SCBFACB  SUPPOBT. 

Where  plaintiff  granted  "all  the  coal  or  oth- 
er minerals  l^ing  or  being  in,  upon  or  oader" 
certain  land,  it  did  not  deprive  him  of  the  right 
to  surface  support,  nor  was  such  right  waived  by 
a  provisiMi  that  all  the  mining  rights  and  priv- 
ileges are  to  he  used  without  llamlity  for  dam- 
ages from  the  use  thereof. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  i  243;   Dec.  Dig.  i  122.*] 

3.  Mines  and  Minkbals  ({  122*)— Debo  to 
unpsbltina  coair-conbtbuction. 

Where  a  deed  of  the  underlying  coal  gives 
the  grantee  a  right  to  sink  air  shafts,  erect 
buildings  for  ptmiping  stations,  etc,  and  pro- 
vides that  su<»  mining  operations  shall  not  in- 
terfere with  the  surface  of  the  land,  the  surface 
rights  not  expressly  granted,  indudmg  sufficient 
support,  are  reserved. 

[Ed.  Note.— S\>r  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  |  243 ;   Dec.  Dig.  (  12e.*l . 

Appeal  from  Court  ot  Common  Pleas,  Cam- 
bria County. 

Action  by  Mary  Dignan  against  the  Al- 
toona  Coal  &  Coke  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

It  appeared  that  on  January  28,  1887, 
Mary  Dignan  granted  to  the  .defendant's  pred- 
ecessor in  title,  for  the  sum  of  $2,600,  cer- 
tain- coal  in  Gallltzin  township.  The  ma- 
terial portions  of  the  grant  were  as  follows: 

"All  the  coal  and  other  minerals,  lying  or 
being  in,  upon  or  under  all  that  certain  piece 
or  parcel  of  land  situate  in  the  township  of 
Gallltzin,  county  of  Cambria  and  state  of 
Peimsylvania,  bounded  and  described  as  fol- 
lows, to-wlt':  Beginning  at  a  iwst,  thence 
south  sixty-five  degrees  east  ninety-one  perch-, 
es  to  a  post,  being  a  corner  of  the  land 
of  Henry  Bendon,  thence  along  the  line  of 
said  land  north  thirty-four  degrees  east  one 
hundred  and  sixty-one  perches,  thence  nortb 
sixty-five  degrees  west  eighty-nine  x)erches  to 
a  post,  thence  south  thirty-four  degrees  west 
one  hundred  and  eighty  perches  to  the  place 
of  beginning.  Containing  one  hundred  and 
six  acres  more  or  less.  Being  the  same  prem- 
ises which  James  McHugh  and  Susan  C.  Mc> 
Hugh  by  their  deed  bearing  date  tl>e  eighth 
day  of  Jun*,  A.  D.  1801,  and  recorded  in  the 
office  for  recording  deeds,  etc.,  in  and  for  said 
county  of  Cambria  in  Record  Book  red.  19; 
page  326,  etc.,  sold  and  conveyed  to  the  above 
named  grantor.  And  the  said  party  of  the 
second  part  is  hereby  granted  the  full  and 
exclusive  privilege,  right  and  liberty  of  en- 
tering at  will  upon  said  iand  and  searching 
for,  quarrying  and  mining,  raising,  deliver- 
ing, taldng  and  carrying  away  said  coal 
and  other  minerals,  such  mining  operations 
however  are  not  to  interfere  with  the  surface 
of  said  land,  whlcb  the  said  party  of  the 
first  part  reserves  and  is  not  conveyed  by 
these  presents,'  excepting  the  right,  prlv- 
il^e  and  lit>erty  which  is  hereby  granted  to 
the  said  party  of  the  second  part  of  sinking 
a  shaft  on  said  premises  for  an  air  passage 
or  opening  into  such  mines  as  may  be  opened 
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and  nsed  thereon,  also  the  right  and  priv- 
ilege of  sinking  a  shaft  for  the  purpose  of 
pumping  out  and  up  such  water  as  may  inter- 
fere with  the  mining  operations  upon  said 
land  with  the  privilege  of  erecting  thereon 
such  building  or  buildings  as  may  be  necesr 
sary  and  Incident  to  said  pumping  of  water 
from  said  mines,  the  air  and  water  j;>assages 
referred  to  above  are  not  to  be  erected  or 
opened  within  two  hundred  yards  of  the 
bouse  and  barn  on  the  premises  herein  de- 
scribed ;  the  said  party  of  the  second  part  to 
have  free  ingress,  egress  and  regress  through 
and  underneath  said  premises  for  the  pur- 
pose of  mining,  removing,  shipping  and  trans- 
porting said  coal  and  other  minerals ;  and  all 
of  the  said  rights,  liberties  and  privileges  to 
be  used  and  exercised  without  any  liability 
for  damages  arising  or  resulting  from  the 
use  and  exercise  of  the  same  as  aforesaid, 
and  possession  is  hereby  given  to  the  party 
of  the  second  part,  bis  heirs,  executors,  ad- 
ministrators or  assigns  for  the  purpose  above 
recited." 

The  defendant  presented  the  following 
point:  "That  under  the  deed  fcom  Mary 
Dignan  to  David  McCoy,  dated  January  28, 
1887,  conveying  to  said  McCoy  all  the  coal 
and  other  minerals  in  and  under  the  piece 
or  parcel  of  land  therein  described,  together 
with  the  mining  rights  and  privileges  there- 
in mentioned, .  and  set  forth  in  plaintiff's 
statement  In  this  case,  and  being  the  same 
deed  offered  In  evidence  by  the  plaintiff,  the 
defendant  Is  released  from  'any  liability  for 
damages  arising  or  resulting  from  the  use 
and  exercise'  of  the  rights  and  privileges 
therein  mentioned,  and  is  thereby  released 
from  any  liability  for  damages  arising  from 
the  mining  and  removal  of  all  the  coal  un- 
der said  land,  including  the  pillars.  And  the 
plaintiff  la  not  entitled  to  recover  in  this  ac- 
tion for  loss  of  water  or  Injury  to  the  sur- 
face of  bis  land  caused  by  the  mining  and 
removal  of  the  pillars,  and  the  verdict  of  the 
jury  must  be  for  the  defendant  Answer: 
Refused." 

Argued  before  MTTOHBLIi,  O.  J.,  and 
FBIiL,  BROWN,  MESTREZAT,  POTTER, 
BI.KIN,  and  STEWART,  JJ. 

David  L  Erebs,  M.  D.  Kitten,  and  PhUip 
K.  Sbettig,  for  appellant  P.  3.  LltQe,  for 
appellee. 

ELEIN,  J.  In  Pennsylvania  the  rule  has 
always  been  that  In  a  grant  of  all  the  coal 
underlying  a  tract  of  land,  the  grantor,  in 
the  absence  of  an  express  waiver,  or,  which 
is  the  same  thing,  the  use  of  words  which  by 
necessary  implication  mean  a  waiver,  is  en- 
titled to  have  his  surface  seasonably  sup- 
ported by  the  coal  stratum  granted.  This 
rule  hais  never  been  departed  from,  and  as 
late  as  Weaver  v.  Berwind-WUte  Coal  Min- 
ing Company,  216  Pa.  195,  65  Atl.  645,  was 
reasserted  and  followed.  Nor  do  we  under- 
stand this  rule  to  be  questioned  by  the  learn- 
ed counsel  for  apj;>ellant;  but  it  lis  contended 


that  the  words  of  the  grant  In  the  present 
case  are  such  as  by  necessary  implication 
must  be  construed  to  mean  a  waiver  of 
surface  support  The  grant  Is  for  "all  the 
coal  and  other  minerals  lying  or  being  in, 
upon,  or  under"  the  tract  of  land  describ- 
ed in  the  deed  of  conveyance.  It  has  been 
uniformly  held  that  the  grant  of  all  the  coal 
does  not  affect  the  rule  which  imposes  the 
servitude  of  surface  support  upon  under- 
lying strata.  We  can  discover  no  words  In 
the  present  grant  sufficient  to  modify  or 
change  the  general  rule. 

It  la  further  argued  that  the  language 
used  in  the  grant  of  mining  rights,  and  priv- 
ileges is  broad  enough  to  waive  the  right 
of  surface  support  In  answer,  it  may  be 
stated  that  the  words  of  the  grant  relating 
to  mining  rights  are  of  the  same  general 
import  as  those  ordinarily  used  In  convey- 
ances of  coal  and  other  minerals.  The  words 
of  the  grant  relied  on  to  support  this  conten- 
tion are  "all  these  said  rights,  liberties  and 
privileges  to  be  used  and  exercised  without 
any  liability  for  damages  arising  and  result- 
ing from  the  use  and  exercise  of  the  same 
as  aforesaid."  It  is  argued  that,  in  addition 
to  the  grant  of  all  the  coal,  there  Is  an  ex- 
press release  of  damages  arising  and  re- 
sulting from  the  use  and  exercise  of  the  min- 
ing rights  to  the  extent  of  releasing  any  dam- 
age that  may  result  to  the  surface  by  failure 
to  give  It  sufficient  support  Clearly  this 
was  not  the  intent  of  the  parties.  The  re- 
lease of  damages  In  the  covenant  relied  on 
refers  to  the  proper  exercise  of  the  mining 
rights  and  privileges  in  the  development  and 
operation  of  the  mines,  and  has  no  bearing 
upon  or  relation  to  the  rule  of  law  requir- 
ing surface  support.  Nor  can  we  agree  that 
Scranton  v.  Phillips,  94  Pa.  15,  Madden  v. 
Lehigh  Valley  Coal  Company,  212  Pa.  63,  61 
Atl.  559,  and  Miles  v.  Pennsylvania  Goal 
Company,  217  Pa.  449,  66  AU.  764.  relied  on 
by  appellant  are  authority  for  a  different 
doctrine.  In  each  of  these  cases  the  grant 
contained  either  a  release  of  damages  for  In- 
jury to  the  surface  by  the  removal  of  all  the 
coal,  or  provided  for  the  execution  of  a  full 
and  onconditional  release  and  discharge  from 
any  liability  for  damages  to  the  surface.  The 
principle  of  surface  support  was  recognized 
In  each  case,  but  it  was  held  to  have  no  ap- 
plication because  the  parties  themselves  had 
covenanted  for  a  different  rule  by  waiving 
the  right  which  they  not  only  could  do,  but 
did  in  those  cases.  In  the  case  at  bar  there 
la  nothing  to  indicate  an  intention  to  waive 
surface  support  and  it  has  always  been  held 
that  this  absolute  right  is  not  to  be  taken 
away  by  implication  from  language  which 
does  not  necessarily  Import  such  a  result 
Indeed,  the  present  grant  contains  what 
amounts  to  a  reservation  of  the  right  to  sur- 
face support  because  the  grantor  In  express 
terms  enumerates  what  surface  privileges 
are  to  be  enjoyed  by  the  grantee,  such  as 
sinking  air  shafts,  erecting  buildings  for  a 
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pnmplng  Btatlon.  and  tben  proyldes  that 
"such  mloing  operations  however  are  not  to 
Interfere  with  the  surface  of  said  land." 
All  of  which  indicate  an  intention  to  reserve 
all  surface  rights,  Including  sufficient  sup- 
port, not  expressly  granted. 

The  only  material  question  involTed  In  this 
appeal  Is  that  which  affects  the  appellee's 
right  to  surface  support,  and  we  agree  with 
the  learned  trial  Judge  In  the  construction 
of  the  deed  of  conveyance  in  this  respect 

Judgment  affirmed. 


(222  Pa.  400) 

BIPH  T.  PENNSYLVANIA  R.  C50. 
(Supreme  Court  of  Pennsylvania.    Jan.  4,  1909.) 

1.  Appeal  and  Berob  (J  722*)— Assignments 

o»  Erbob— Sufficiency. 

An  assignment  of  error  to  the  refusal  of  a 
motion  to  set  aside  plaintiff's  statement  because 
the  summons  was  in  assumpsit  and  the  state- 
ment in  trespass  will  not  be  reviewed,  where  It 
fails  to  set  forth  the  language  of  the  motion  or 
the  order  of  the  court,  and  does  not  show  any 
exception  taken. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  722.*] 
Z  Appeal  and  Ekroe  (J  688»)— Rkvmw— Aa- 

BIONMENTS  OF  EbBOB — RECOBD. 

An  assignment  of  error  that  the  conrt  stat- 
ed in  a  voice  that  the  Jury  could  hear  that  a 
certain  motion  had  been  made  for  delay  will  not 
be  considered,  where  the  record  fails  to  show 
that  such  language  was  used  or  exception  taken. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.Dig.  IS  2894-2806 ;  Dec.Dlg.  i  688.*] 
3.  Appeal  and  Bbbob  (|  722*)— Be  view— Aa- 

BIGNMENT8  OF  ERB0»— SUITICIKNCT. 

An  assignment  of  error  to  the  refusal  of  a 
change  of  venue  will  not  be  considered  where  the 
assignment  does  not  set  out  the  order  of  the 
court  nor  the  exception. 

[Ed.  Note.— For  other  cases,  see  Appeai  and 
Error,  Dec.  Dig.  }  722.  ♦! 
i.  Masteb  and   Sebvaht   f|   816*)  — Nkoli- 

QHNCB  OF  Independent  Contelaciob— Lia- 

BIUTT  OF  Mastbb. 

Plaintiff  sued  a  railroad  company  to  recov- 
er for  the  deposit  of  d£bris  in  plaintiff's  dam 
caused  by  the  construction  of  bridges  above  the 
dam.  The  work  had  been  done  by  an  independ- 
ent contrnctor,  and  the  railroad  had  accepted  the 
work  with  knowledge  of  the  condition  In  which 
the  river  bed  had  been  left  Held,  that  the  fact 
that  the  work  bad  been  done  by  an  Independent 
contractor  did  not  release  defendant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  12B6 ;  Dec  Dig.  &  315.  •! 

Appeal  from  Court  of  Common  Pleas,  Cam- 
bria County. 

Action  by  D.  A.  Sipe  against  the  Pennsyl- 
vania Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

H.  W.  Storey  and  John  W;.  Kephart,  for  ap- 
pellant Harvey  Roland  and  William  Davis, 
for  appelle& 

POTTER,  J.  When  tbis  case  was  here  be- 
fore, as  reported  in  219  Pa.  210,  68  Atl.  705, 


the  Judgment  was  reversed  becanse  of  tbq 
failure  to  apply  the  proper  measure  of  damr 
ages  to  the  circumstances  of  the  case.  Que, 
examination  of  the  evidence  as  it  then  stood 
did  not  sliow  that  the  plaintiff  had  dlstiU' 
guished  with  sufficient  certainty  between  the 
damage  resulting  from  the  action  of  the  de- 
fendant company  and  that  which  might  have 
arisen  from  other  causes.  In  order  that  the 
failure  of  proof  in  this  respect  might  be  made 
good,  a  new  trial .  was  awarded.  Upon  the 
present  appeal,  it  is  not  contended  that  the 
instructions  of  the  trial  Judge  were  Incorrect 
as  to  the  measure  of  damages,  or  that  they 
did  not  accord  with  the  opinion  of  this  court 
upon  the  former  appeaL  In  their  statement 
of  the  questions  involved,  counsel  for  appel- 
lant  do  not  refer  to  the  measure  of  damages. 
But  If  that  question  were  properly  raised, 
the  evidence  offered  at  the  last  trial,  as  it  is 
collected  and  presented  In  the  argument  of 
counsel  for  appellee,  is  sufficient  we  think  to 
sustain  the  verdict.  There  was  ample  evl- 
dence  from  which  the  Jury  could  infer  that 
the  obstructions  in  the  dam,  of  which  com> 
plaint  was  made,  resulted  solely  from  the  ac- 
tions of  the  defendant  company  in  connection 
with  the  construction  of  its  bridge.  Thus  the 
witness  Tnlly  testified  substantially  that  pri- 
or to  1901  the  plaintiffs  dam  was  clean. 
There  was  no  obstruction  in  It  Anything 
that  did  come  in  passed  over  the  dam.  Noth- 
ing ever  stopped  there  prior  to  1901.  Anoth- 
er witness,  Skelly,  testified  that  prior  to  1901 
the  dam  was  clean ;  that  he  knew  of  no  ob- 
structions or  sand  bars  .or  sediment  there  be- 
fore that  time ;  that  there  -were  no  obstruc- 
tions or  sand  bars  at  the  mouth  of  Laurel 
Run ;  and  that  the  fill  or  sediment  In  the  dam 
below  Laurel  Run  came  from  the  fills  and 
dumps  placed  by  the  Pennsylvania  Railroad 
Company  at  the  abutments  and  between  the 
.bridges.  There  was  much  more  testimony 
from  eight  or  ten  other  witnesses  to  the  same 
effect 

We  do  not  deem  it  necessary  to  consider  in 
detail  each  of  the  39  assignments  of  error 
filed  by  counsel  for  appellant  Most  of  them 
are  without  merit,  and  many  of  them  are  la 
disregard  of  the  rules  of  this  court,  and  are 
not  sustained  by  anything  contained  in  the 
record.  For  instance,  the  first  assignment 
Is  to  the  refusal  of  the  court  below  to  grant 
a  motion  to  set  aside  plalntifTs  statement  on 
the  ground  that  the  summons  was  in  assump- 
sit and  the  statement  in  trespass.  This  mo- 
tion was  made  and  denied  after  the  first 
Judgment  had  been  reversed  and  the  record 
remitted  from  this  court.  This  assignment 
fails  to  set  forth  the  exact  language  of  the 
motion  or  the  order  of  the  court,  and  does 
not  show  that  any  exception  was  taken  or 
allowed.  In  the  opinion  upon  the  former  ap-' 
peal,  we  pointed  out  the  fact  that  under  tbe 
authorities  oyer  of  the  writ  could  not  be  had. 
The  conrt  could  not  therefore  look  beyond 
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the  statement  or  declaration,  and.  If  it  set 
forth  a  good  cause  of  action,  there  was  no 
power  to  strike  It  off. 

The  second  assignment  reads  as  follows: 
"The  conrt  erred  In  stating  In  a  voice  so  that 
it  could  be  heard  throughout  the  courtroom 
and  In  the  presence  of  the  Jurors  to  try  the 
cause  that  the  motion  to  set  aside  the  state- 
ment was  not  made  in  good  faith  and  that 
It  Vas  made  for  the  purpose  of  delay,  which 
causes  the  administration  of  Justice  to  be 
brought  into  disrepute.'"  There  is  nothing 
uiran  the  record  to  sustain  this  assignment 
Appellant  prints  in  its  paper  book  an  ex 
parte  affidavit  of  its  counsel  setting  forth  the 
facts  alleged  In  the  assignment  and  excepting 
to  them,  but  it  does  not  appear  that  this  affi- 
davit was  filed  of  record  or  the  exception  al- 
lowedby  the  court  The  docket  entries  do 
not  show  that  the  affidavit  was  filed.  In  the 
opinion  of  the  court  below,  overruling  the 
motion  for  a  new  trial.  It  is  said:  "There 
Is  no  evidence  to  support  the  allegation  con- 
tained In  No.  2.  When  the  motion  referred 
tb  in  reason  No.  1  was  made,  having  in  mind 
that  this  conrt  had  disposed  Of  that  question 
and  that  the  same  matter  had  been  called  to 
the  attention  of  the  Supreme  Conrt  on  ap- 
peal, we  stated  to  counsel  for  defendant  that 
his  renewing  the  motion  at  this  tUne  appear- 
ed to  the  court  to  be  prompted  by  a  desire 
for  delay.  This  statement  was  not  made. up- 
on the  trial,  and  whether  any  Juror  heard 
what  was  said  by  the  court  we  do  not  know, 
nor  do  we  believe  that  he  did."  The  record 
presents  nothing  for  our  consideration  In 
connection  with  this  specification. 

The  third  assignment  Is  to  the  refusal  of 
the  court  to  grant  a  chaiige  of  venue.  Nel- 
tlier  the  order  of  the  court  nor  an  exception 
thereto  is  set  forth  in  the  assignment  The 
motion  was  based  upon  the  fact  that  certain 
newspaper  articles  had  been  published  In  the 
county  commenting  upon  the  case  in  a  man- 
ner favorable  to  plaintiff  and  unfavorable 
to  defendant  The  court  In  Ita  opinion  said : 
"The  motion  for  change  of  venue  followed 
the  motion  referred  to  in  reason.  No.  1.  The 
arguments  upon  the  latter  motion  were  not 
made  in  the  presence  or  hearing  of  any  Jur- 
or. The  court  withdrew  with  counsel  to  an 
adjoining  room  and  there  heard  and  denied 
the  application,  for  the  reason  that  the  alle- 
gation that  a  fair  trial  could  not  be  had  be- 
fore a  Jury  in  Cambria  county  was  not  sus- 
tained, and  then  and  there  counsel  were  in- 
formed that  the  permission  of  the  court 
would  be  granted  to  examine  any  Juror  that 
counsel  for  defendant  might  desire  to  ex- 
amine on  his  voir  dire.  This  privilege  coun- 
sel for  defendant  did  not  see  fit  to  exercise, 
and  the  cause  came  up  and  was  proceeded 
with  the  following  day." 

The  tenth  assignment  quotes  the  ruling  of 
the  court  upon  one  question,  and  gives  the 
4pswer  of  the  witness  to  another  question, 
■ader  another,  mllng,  oot  assigned  for  enor; 
Sach  Inaccuracies  In  preparing  specifications 


of  error  entail  unnecessary  labor  upon  this 
court,  and  tend  to  confuse  the  record. 

The  twenty-fourth  assignment  of  error 
raises  a  point  which  does  not  seem  to  have 
been  raised  upon  the  first  trial  or  considered 
upon  the  former  appeal,  and  that  is  as  to  the 
work  of  construction  having  been  done  for 
the  defendant  company  by  an  independent 
contractor.  We  do  not  think  that  the  prin- 
ciple of  nonliability  upon  the  part  of  a  de- 
fendant for  Injury  resulting  from  the  negli- 
gence of  an  independent  contractor  has  any 
application  to  this  case.  It  seems,  from  the 
evidence  that  the  damage  to  the  dam  did  not 
Immediately  follow  tlie  construction.  It  ap- 
parently resulted  from  the  gradual  washing 
down  of  loose  earth  and  d£brls  left  within 
reach  of  the  flowing  water.  The  negligence 
consisted  in  placing  the  loose  material  In  or 
near  the  stream  where  It  would  In  the  natur- 
al course  of  events  be  washed  down  by  the 
ordinary  flow  of  the  water,  aggravated,  no 
doubt  by  floods  or  high  water.  In  the  pres- 
ent Instance  the  work  was  entered  upon  and 
prosecuted  by  the  defendant  company  under 
the  right  of  eminent  domain,  and  its  agree- 
ment with  the  contractor  retained  the  right 
of  supervision  In  Its  own  engineer,  with  poor- 
er to  annul  and  forfeit  the  contract  at  his 
discretion  if  the  work  was  not  being  done 
to  his  satisfaction  under  the  plans  and  speci- 
fications of  the  defendant  company.  If  it 
were  necessary  to  rest  the  case  upon  that 
point,  we  would  be  Inclined  to  hold  that  the 
control  retained  by  the  defendant  company 
over  tlie  manner  of  performing  the  work  was 
so  close  and  complete  as  to  render  It  re- 
sponsible. But  In  addition  it  is  apparent, 
we  think,  that  the  Injury  to  the  dam  nrast 
have  resulted  in  great  part  from  the  gradual 
washing  down  of  sediment  and  d£brls  after 
the  completion  of  the  contract  for  the  con- 
struction of  the  bridge,  and  the  acceptance 
of  the  work  by  the  defendant.  We  cannot 
avoid  the  conclusion  that  It  accepted  the  re- 
sults of  the  work  by  the  contractor  and  was 
responsible  for  any  Injuries  thereafter  aris- 
ing from  the  manner  In  which  that  work  had 
been  performed. 

In  First  Presbyterian  Congregation  v. 
Smith,  163  Pa.  661,  80  Atl.  279,  26  L.  R.  A 
504,  43  Am.  St.  Rep.  808,  this  court  speak- 
ing through  Justice  Dean,  said  (page  5T6,  of 
163  Pa.,  page  281,  of  30  Atl.  [26  I*  K.  A.  504. 
43  Am.  St  Rep.  808]):  "The  Pennsylvania 
rule,  deduclble  from  all  the  cases,  Is  that  If 
the  employer,  at  the  time  he  resumes  posses- 
sion of  the  work  from  an  Independent  con- 
tractor, knew  or  ought  to  have  known,  or 
from  a  careful  examination  could  have 
known,  that  there  was  any  defect  In  the 
work,  he  is  responsible  for  any  injury  caused 
to  a  third  person  by  defective  construction." 
And  on  page  677  of  163  Pa.,  on  page  282 
of  30  Atl.  (26  L.  R  A.  504,  43  Am.  St  Rep. 
808) :  "Has  the  contractor  abandoned  his 
temporary  possession,  and  tlie  owner  resum- 
ed his  permanent  one?    If  so,  the  anawerabU- 
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ItT  of  the  contractor  for  breacb  of  duty  la  to 
the  owner,  under  hia  contract,  not  to  third 
parties,  for  aa  to  them  he  no  longer  owea  any 
duty.  He  no  longer  stands  In  place  of  the 
owner.'tor  the  latter  has  resumed  his  relation 
to  the  pnbllc."  And  In  26  Cyc.  L.  4  Pr.  1566, 
the  general  mle  Is  thns  stated:  "A  con- 
tractee  may  be  liable  for  the  neglect  or 
wrongful  act  of  the  contractor  or  the  con- 
tractor's serrantB,  although  not  otherwise  lia- 
ble, because  of  his  ratification  of  siich  acts. 
If  the  work  Is  completed,  the  contractee  Is  re- 
sponsible for  Injuries  thereafter  resulting 
from  its  Imperfect  construction  or  dangerous 
condition  In  which  he  permits  It  to  remain, 
especially  after  the  contractee  has  accepted 
the  wotk."  In  the  present  case  there  Is  no 
suggestion  that  the  defendant  company  was 
not  fully  acquainted  with  the  manner  In 
which  the  work  was  performed  by  the  con- 
tractor, and  with  the  condition  In  which  the 
bed  and  banks  of  the  stream  were  left  by 
him,  at  the  completion  of  the  work  and  at 
the  time  of  its  acceptance  at  his  hands.' 

The  assignments  of  error  are  all  OTerruled, 
and  the  Judgment  Is  affirmed. 


Ct2S  Fa.  t7t) 

WOODRUFF  T.  GUNTON  (Na  1). 
(Supreme  Court  of  Pennaylyanla.    Jan.  4, 1900.) 

1.  Mines  awd   Minerals   (J  70*)  — Lease — 

CONSTBT7CTIOR— INTEBEBT  ON  DETEBBID  PAT- 
K£NTS. 

A  coal  lease  provided  that  if,  because  of  a 
strike,  or  other  cause,  which  the  leasee  could 
not  control,  continuiog  longer  than  one  month, 
the  leasee  could  not  mine  the  minimum  quantity 
of  coal  for  the  year,  the  rent  should  tw  propor- 
tionately abated,  provided  that  three  months' 
rent  should  be  paid  in  any  event.  In  an  action 
for  the  rental,  the  leasee  testified  that  he  was 
prevented  from  mining  for  a  certain  time  for 
causes  over  which  be  had  no  control.  He  had 
at  another  trial  testified  that  the  delay  was  due 
to  a  lack  of  funds.  Held  that,  on  a  finding  that 
the  leasee  had  been  delayed  by  lack  of  funds,  he 
was  properly  chargeable  with  interest  on  the 
deferred  payments. 

[Ed.  Note.— For  other  caaes,  see  Mines  and 
Minerals,  Dec.  Dig.  (  70.*] 

2.  Mines  and  Minbbaj^  (S  70*)— Coal  Lease 
—  Corstbuction  —  Fbofits  on  Sale  or 
Cuuf. 

A  mining  lease  provided  that  the  lessee 
should  pay  a  certain  price  for  all  ooal  that 
would  pass  over  a  screen  of  an  eighth  of  an  Inch 
mesh,  and  that  whatever  should  pass  tbroueh 
should  be  claasified  as  culm,  and  that  if  the 
lessee  sold  the  culm,  he  diould  pay  one-tenth  of 
the  net  profit  to  the  lessor.  In  an  action  to  re- 
cover the  profit  on  the  culm,  the  lessee  claimed 
that  the  entire  cost  for  nUning  coal  and  culm 
was  to  be  considered.  The  leesor  testified  that 
It  was  impossible  for  the  lessee  to  prepare  the 
royalty  coal  for  market  without  producing  culm, 
and  that  when  it  was  sold,  the  entire  price  less 
the  cost  ol  loading  it  waa  the  net  profit.  Held, 
that  the  question  was  for  the  Jury. 

[Bd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  IMg.  |  70.*] 

Anieal  from  Court  of  Common  Pleas,  Sul- 
livan County. 


Action  by  William  L.  Woodraft  against 
Walter  B.  Gunton.  Judgment  tdr  plalntUC. 
and  defendant  appeals.    Affirmed. 

See,  also,  71  AtL  851. 

At  the  trial  the  court  charged  in  part  as 
follows:  "Now  the  plaintiff  tias  called  on  the 
stand  witnesses  who  are  familiar  with  the 
process  of  mining  anthracite  coal,  mining  en- 
gineers, and  you  tiave  heard  their  testimony. 
In  substance  it  Is  that  the  production  of  culm 
Is  a  necessary  incident  in  the  process  of  min- 
ing— that  Is,  their  testimony,  in  effect,  is  that 
In'  the  mining  and  preparation  of  prepared 
sizes  of  coal  you  will  necessarily  produce 
culm — and  the  contention  of  the  plaintiff  Is 
that,  that  being  so,  tn  the  mining  and  prep- 
aration of  prepartd  sizes  this  culm  resulting, 
why  they  say  it  is  a  matter  of  no  expense  to 
the  operator,  to  the  defendant  here,  and  that 
if  he  has  had  no  expense  in  producing  it, 
therefore  when  he  sells  it.  It  Is  all  net  profit, 
or  practically  so.  The  only  Item  of  expense 
which  the  plaintiff  admits  should  be  charged 
against  the  selling  price  of  the  culm  la,  as  I 
have  stated  to  you,  that  stated  by  Mr.  Smith, 
to  the  effect  that  It  would  cost,  to  load  the 
culm,  after  It  is  separated  from  the  run  of 
(nine,  about  *Vioo  of  a  cent,  or  practically  a 
cent  a  ton  to  load  it,  and  the  contention  of 
the  plaintiff  is  that  that  is  all  the  expense 
that  attends  the  production  of  culm.  Now  we 
think  you  understand,  from  what  we  have 
stated,  and  from  the  testimony  of  the  wit- 
nesses and  the  comments  of  counsel,  this  posi- 
tion fuUy.  If  you  are  satisfied  of  the  truth 
of  that  proposition,  from  the  testimony  In 
the  case,  then  you  will  be  Justified  in  finding 
for  the  plaintiff  the  price  received  by  the  de- 
fendant in  the  sale  of  the  culm,  for  all  that 
he  has  thus  sold,  less  "/lotota.  cent  per  ton 
expense.  I  think  the  plaintiff  In  his  state- 
ment has  not  allowed  that;  but,  if  you  find 
that  to  be  true  you  may  make  that  allowance. 
Now  If  you  are  not  satisfied  that  plaintiff's 
contention  is  correct,  if  you  are  not  satisfied 
of  the  proof  of  his  contention  in  this  respect 
that  culm  is  a  necessary  iucldent  in  the  pr> 
cess  of  mining,  but  you  believe  the  defendant's 
story  that  in  the  production  of  this  culm  It 
cost  him,  as  he  has  stated  to  you,  a  certain 
part  of  a  dollar  to  get  it — I  have  forgotten 
the  amount  that  he  stated — I  think  the  high- 
est figure  was  some  70  or  80  cents — If  you  are 
satisfied  from  his  explanation  of  the  process 
of  mining  as  it  took  place  in  this  mine  that 
this  culm  cost  him  to  get  it  to  the  surface 
some  70  or  80  cents  a  ton,  then  that  cost 
should  be  a  charge  against  the  culm  account, 
and  if  be  sold  the  culm  for  less  than  that 
amount,  or  less  than  it  cost,  there  would  be 
no  net  profit  upon  it  If  you  accept  that  the- 
ory, why  the  plaintiff  should  not  recover  here 
for  any  net  profit  on  culm.  You  should  bear 
tn  mind  all  the  time  that  it  is  net  profit  to 
which  the  plaintiff  is  entitled.  Not  gross  pro- 
fit, but  net  profit    Now  we  leave  this  con- 
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tentlon  to  yon  as  a  matter  of  fact.  Which  Is 
the  more  reasonable?  Which  Impresses  you 
as  being  the  true  one?  Tou  will  consider  all 
the  testimony  and  adopt  that  which  you  be- 
lieve to  be  true,  and  which  you  believe  to  be 
supported  by  reason  and  the  evidence." 

Defendant  presented  these  points:  "(1) 
That  under  the  terms  of  the  lease  the  plain- 
tiff l8  entitled  to  receive  one-third  of  one- 
tenth  of  the  net  profit  made  by  the  defendant 
on  culm  sold  by  him.  The  amount  of  net 
profit  Is  to  be  ascertained  by  deducting  the 
cost  of  production  from  the  price  for  which 
it  was  sold.  If  the  Jury  believe  under  all  ibe 
evidence  In  the  case  that  the  cost  of  mining 
and  producing  culm  by  the  defendant  equal- 
ed or  exceeded  the  price  for  which  It  was 
sold,  there  is  nothing  due  the  plaintiff  on  that 
account.  Answer :  This  point,  gentlemen,  we 
do  not  asarm,  because  this  also  asks  us  to  de- 
cide, in  a  measure,  questions  of  fact  This 
point  requests  us  to  say  to  you  that  the  net 
profit  is  to  be  ascertained  by  deducting  the 
cocrt  of  production  from  the  price  for  which 
it  was  sold.  That  might  Include  the  cost  of 
mining  the  coal  and  taking  it  to  the  surface. 
As  to  that,  you  will  recall,  there  are  two  con- 
tentions here — one  by  the  plaintiff  that  the 
mining  of  culm  was  a  necessary  Incident  to 
the  process  of  mining  run  of  mine  coal,  and 
that  theory  we  have  explained  to  you.  We 
have  also  explained  to  you  the  opposing  the- 
ory of  the  defendant,  and  therefore  leave  it 
to  you  as  a  question  of  fact.  We  cannot  af- 
firm this  point,  because  it  would  be  contradic- 
tory of  our  general  charge.  We  do  say  to 
yoQ  now,  in  answer  to  this  point,  as  we  said 
in  onr  general  charge,  that  from  the  selling 
price  of  culm  should  be  deducted  the  cost 
which  attended  the  culm  after  It  became 
culm,  and  the  only  evidence  as  to  that  in  this 
case  is  the  testimony  of  Mr.  Smith,  who  stat- 
ed that  such  expense  was  ■^/loo  of  a  cent  per 
ton.  (2)  Under  the  evidence  in  this  case  the 
plaintiff  is  not  entitled  to  recover  Interest  on 
the  deferred  payment  Answer:  This  point 
is  refused." 

Argued  before  MITCHELL,  O.  J.,  and 
BROWN.  MBSTRBZAT,  POTTER,  and  EL- 
KIN,  JJ. 

Rodney  A.  Mercor,  for  appellant  B.  J. 
Mullen,  for  appellee. 

BROWN,  J.  On  this  aiq>eal  from  a  judg- 
ment recovered  against  him  in  an  action  on  a 
coal  lease  the  appellant  raises  two  questions ; 
one  as  to  the  right  of  the  lessor  to  recover 
interest  on  deferred  payments  of  royalties, 
and  the  other  as  to  the  profits  realized  by 
him  on  culm  sold.  The  lease  was  executed 
March  23, 1898,  and  the  parts  of  it  relating  to 
these  two  questions  are  as  follows:  "First 
The  lessee  will  pay  to  said  lessors  in  monthly 
installments  for  so  much  coal  as  they  may 
mine  during  the  year  1898  at  the  rates  here- 
inafter named:  $3,000.00  for  the  balance  of 
1896;  $6,000.00  for  the  year  1899;  |0,000.00 


for  each  and  every  year  thereafter  until  all 
the  coal  Is  exhausted,  or  this  lease  is  deter- 
mined. In  monthly  installments  payable  on 
the  15th  day  of  each  month  for  the  propor- 
tion of  mine  rent  due  for  the  preceding  month. 
And  in  consideration  of  the  payment  of  said 
mine  rent  the  said  lessee  shall  be  entitled  to 
mine  and  move  each  year  from  the  demised 
premises  so  many  tons  of  coal  of  2,240  lbs. 
each  as  multiplied  by  twenty-five  cents  per 
ton  wUl  be  the  equivalent  of  mine  rent  for 
such  year;  and  for  all  coal  mined  in  any 
year  in  excess  hereof  the  said  lessee  shall 
pay  at  the  rate  of  twenty-five  cents  per  ton 
of  2,240  lbs.  each  in  monthly  installments  as 
aforesaid.  These  prices  are  for  all  coal  that 
will  pass  over  a  screen  of  an  eighth  of  an 
inch  mesh  and  all  that  will  pass  through  is 
to  be  classified  as  culm,  and  for  said  calm 
that  is  sold  the  said  lessee  Is  to  pay  the  les- 
sors one-tenth  of  the  net  profit  of  said  culm. 
The  lessors  at  their  option  shall  be  entitled 
by  their  agents  to  supervise  the  weighing  of 
all  coal  mined  or  shipped  under  this  lease  and 
at  their  option  to  have  a  check  welghman  at 
their  expense,  no  charge  to  be  made  for  coal 
consumed  under  the  boilers  or  in  carrying  on 
the  mining  operations  on  said  premises.  Sec- 
ond. If  by  reason  of  a  strike  among  the 
employ^  of  the  lessee  or  among  the  employes 
of  carrying  companies,  or  for  any  cause  over 
which  the  lessee  has  no  control  continuing  for 
a  longer  period  than  one  month,  the  said 
lessee  shall  be  prevented  in  any  year  from 
mining  the  quantity  of  coal  for  such  year 
measured  by  the  mine  rent  the  lessee  shall 
be  bound  to  mine  and  remove  only  so  much 
coal  during  such  year  as  by  the  use  of  due 
diligence  they  may  be  able  to  mine  and  re- 
move and  the  mine  rent  for  that  year  shaU 
be  abated  proportionately,  provided,  however, 
that  the  said  leasee  shall  in  any  event  pay 
three  months'  rent  and  the  release  of  rent 
shall  only  relate  to  so  much  of  the  period  of 
any  strike  as  extends  beyond  one  month." 

On  the  trial  the  appellant  claimed  that  as 
he  was  prevented  from  prosecuting  the  work 
of  mining  for  a  certain  length  of  time  by 
causes  over  which  he  had  no  control,  he 
ought  not  to  be  compelled  to  pay  Interest  on 
the  deferred  payments.  The  jury  were  la- 
structed  that  the  defense  as  to  Interest  on  the 
deferred  payments  must  be  based  upon  cause, 
or  causes,  for  delay  over  which  the  defendant 
had  no  control,  and  this  was  submitted  to 
them  as  a  question  of  fact  This  Is  not  as- 
signed as  error,  but  the  complaint  is  that  the 
jury  were  not  instructed  that  as  the  only  tes- 
timony offered  on  this  branch  of  the  case  was 
that  of  the  defendant  If  they  believed  him, 
there  should  be  an  abatement  allowed  on  all 
interest  over  and  above  the  three  months' 
rent  in  each  year,  as  provided  in  the  leasee 
This  instruction  was  not  asked  for,  and  in 
making  complaint  that  it  was  not  given  the 
fact  is  overlooked  that  the  Jury  had  before 
them  the  testimony  of  the  appellant  on  a 
former  trial,  when  he  testified  tliat  the  onU 
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cause  for  his  delay  was  "lack  of  fnndB,"  and 
that  there  was  "no  other  material  reason  for 
It."  The  court,  therefore,  correctly  Instructed 
the  Jury  that,  If  he  had  been  delayed  by  rea- 
son of  lack  of  money  In  the  prosecution  of 
his  work,  it  was  no  defense. 

There  is  no  dispute  as  to  the  quantity  of 
calm  sold  by  the  appellant.  The  dispute  be- 
tween the  parties  is  as  to  what  is  to  be  taken 
Into  consideration  In  determining  what  were 
the  net  profits  realized,  if  any,  by  the  lessee 
from  the  sale  of  it  within  the  meaning  of  the 
clause  which  required  him  to  pay  one-tenth 
thereof  to  the  lessors.  His  contention  is  that 
the  entire  cost  of  mining  and  marketing  the 
coal  and  culm  Is  to  be  taken  into  account,  and 
the  average  cost  per  ton  for  mining  and  mar- 
keting the  entire  output,  the  run  of  mine  coal, 
which  included  culm,  bone  rock,  slate,  and 
other  impurities,  is  the  cost  per  ton  for  the 
calm  In  ascertaining  whether  he  has  realized 
any  profit  from  the  sale  of  it  The  culm  was 
sold  for  less  than  the  cost  of  mining  and 
marketing  it  on  this  basis,  and  the  lessee, 
therefore,  contends  lessors  are  entitled  to 
nothing  for  what  was  sold.  The  contention 
of  the  appellee,  on  the  other  hand,  is  that 
calm  Is  a  mere  incident  to  the  mining  and 
preparation  of  the  royalty  coal  for  the  mar- 
ket; that  the  coal  in  place  does  not  contain 
culm;  that  It  Is  created  by  the  blasting  of 
the  coal  In  the  mines,  by  the  friction  in  hand- 
ling and  conveying  ibe  same  to  the  breaker, 
and  by  the  preparation  of  coal  for  market  In 
the  breaker;  that  It  Is  Impossible,  with  the 
methods  now  In  use  in  mining  anthracite  coal, 
and  the  methods  as  actually  used  by  the  les- 
see, to  mine  and  prepare  royalty  coal  for  the 
market  without  producing  calm;  that  the 
same  can  be  separated  from  the  royalty  coal 
by  the  screen  and  the  breaker  Just  before  the 
one  is  loaded  in  the  car ;  that  the  culm  so  sep- 
arated in  the  breaker  could  be  either  loaded 
in  the  cars  and  sold,  or  conveyed  to  the  bank 
and  thrown  away;  that  nothing  should  be 
charged  for  producing  the  culm  up  to  the 
time  It  Is  separated  from  the  royalty  coal, 
because  It  had  to  be  brought  out  of  the  mine 
In  order  to  mine  and  handle  royalty  coal  for 
the  market:  that  the  cost  of  handling  the 
cars  of  culm  when  sold  was  less  than  putting 
It  on  the  refuse  bank  and  throwing  It  away, 
and  therefore  the  amount  received  for  the 
culm  was  net  profit,  as  It  had  cost  nothing  to 
produce  It.  Under  the  testimony  produced 
by  the  plaintiff  the  question  of  what  was  the 
profit  on  the  culm  became  a  question  of  fact 
for  the  Jury,  and  was  so  submitted  to  them. 
Two  mining  engineers  called  by  the  appellee 
testified  that  they  had  been  at  the  mines  fre- 
quently during  the  progress  of  the  appellant's 
mining  operations,  and  were  familiar  with  bis 
methods  of  mining  and  preparing  the  coal  for 
market.  They  further  testified  that  the  pro- 
duction of  the  culm  had  cost  him  nothing  in 
addition  to  the  cost  of  mining  and  preparing 


the  royalty  coal  for  market  op  to  the  time  it 
was  separated  from  the  royalty  coal  In  the 
breaker,  and  that  after  such  separation  it 
cost  less  to  sell  and  load  it  on  cars  than  to 
put  It  on  the  refuse  bank,  that  it  was  im- 
possible for  the  defendant  to  mine  and  pre- 
pare the  royalty  coal  for  market  without  pro- 
ducing culm,  and  that  when  the  culm  was 
sold  by  the  defendant  the  entire  amount  re- 
ceived for  the  same  was  net  profit,  as  it  had 
cost  him  nothing  to  produce  it.  The  testi- 
mony of  one  of  the  witnesses  was  as  follows: 
"Q.  Did  It  cost  Mr.  Gunton  anything  addi- 
tional to  bring  this  culm  out  of  the  mine?  A. 
Xo,  sir.  Q.  Anything  additional  to  the  cost 
of  the  other  coal?  A.  No,  sir.  Q.  Why  not? 
A.  Because  that  Is  purely  an  incident  to  min- 
ing, and  is  never  separated,  and  the  price  per 
car,  the  price  that  is  paid  the  miner  per  car, 
is  based  on  the  amount  of  prepared  sizes  that 
that  car  will  produce  on  an  average."  The 
ai^iellant  himself  testified  as  follows:  "Q. 
Doesn't  It  cost  yoa  Just  as  much  to  mine  roy- 
alty coal  and  prepare  It  for  shipment,  wheth- 
er yoa  sell  the  culm  or  whether  you  do  not 
sell  it?  In  other  words,  would  It  not  be  nec- 
essary to  do  all  the  work  and  Incur  all  the 
expense  In  the  mining  and  preparation  of  roy- 
alty coal  for  market  whether  the  culm  is  sold 
or  not?  A.  Oh,  the  same  operation  would  be 
necessary,  certainly.  Q.  And  the  same  cost 
would  be,  too,  whether  you  sold  the  culm  or 
put  it  on  the  bank.  It  would  cost  Just  the 
same,  wouldn't  it?  A.  The  dirt,  and  If  there 
was  any  merchantable  coal  in  the  culm,  it 
would  cost  Just  the  same,  of  course.  Q.  If 
there  was  no  merchantable  coal  In  the  culm, 
and  if  you  put  the  culm  on  the  bank  and 
didn't  sell  It  at  all,  your  cost  of  mining  the 
other  coal  would  be  Just  the  same  as  though 
you  sold  that  culm,  wouldn't  it?  A.  Prac- 
tically ;  yes,  sir."  Whether  the  theory  or  con- 
tention of  the  api>ellee  was  correct  was  clear- 
ly a  qnestlon  for  the  Jury,  and  they  were 
properly  instructed  that  if  they  found  it  to 
be  correct,  they  should  find  in  his  favor  for 
the  price  received  by  the  defendant  for  the 
culm,  less  "T/jpo  cents  per  ton  erpense  incur- 
red In  loading  it,  but  that.  If  they  believed 
the  defendant's  theory  or  contention  to  be 
correct,  there  was  no  profit  to  be  accounted 
for  by  him. 

The  assignments  of  error  are  all  overruled, 
and  the  appeal  is  dismissed. 


(222  Fa.  384) 

WOODRTTTT  v.  GtlNTON  (No.  ?). 

(Snpreme  Conrt  of  Pennsylvania.    Jan.  4, 1909.) 

Mines  and  Mirebaus  (§  70*)— Coax  Lbasb— 
Minhicu  Rot alty— Making  up  Dsficien- 

CIES. 

A  coal  lease  provided  for  payment  of  a 
minimum  royalty,  and  a  certain  sum  per  ton  on 
all  coal  mined  in  excess  of  the  tonnage- on  wbidi 
the  minimum  royalty  was  based.  There  was  no 
provision  that  a  deficiency  in  the  minimum  for 
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one  yt&T  ihould  be  made  np  In  subsequent  years 
from  coal  mined  in  excess  of  the  tonnage  on 
which  such  minimum  royalty  was  based.  Held, 
that  the  lessee  could  not  recoup  himself  for  the 
deficiency  in  the  minimum  royany,  which  he  has 
to  maJce  good  in  one  year,  by  mining  the  deficien- 
cy in  a  subsequent  year  without  paying  therefor. 
(Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  i  183;  Dee.  Dig.  |  70.*] 

Appeal  from  Conrt  of  Oommon  'Pleas,  Sulli- 
van County. 

Action  by  William  L.  Woodruff  against 
Walter  B.  Gunton.  Judgment  for  plaintiff 
(or  less  than  the  amount  claimed,  and  he 
appeals.    Reversed.    See,  also,  71  Atl.  849. 

The  trial  Judge  charged  In  part  as  follows: 
"There  are  three  questions  raised  in  this 
case — ^that  Is,  on  three  propositions  the  par- 
ties do  not  agree— one  Is  whether  the  plaln- 
tlfl  Is  entitled  to  recover  In  this  case  bis  pro- 
portion, or  the  one-third  of  the  minimum 
royalties  for  the  years  1898  and  1899.  The 
plaintiff  claims  that  that  minimum  royalty 
was  not  paid  In  those  years,  and  that  there- 
fore he  Is  entitled  to  recover  his  proportion. 
The  defendant  claims  that  although  be  did 
did  not  pay  them  In  those  years,  yet  he  sub- 
sequently mined  coal  to  the  extent  called  for 
by  the  lease,  and  in  such  quantity,  and  that 
the  25  cents  royalty  was  calculated  and  paid 
on  that,  and  that  It  was  made  up  to  the 
plaintiff  In  that  way.  Perhaps  that  Is  not 
an  exact  statement  of  it.  The  defendant  con- 
tends rather,  that  he  was  not  to  pay  both 
the  minimum  royalty  and  the  royalty  of  25 
cents  per  ton,  and  that  when  he  subsequent- 
ly mined  all  that  the  parties  provided  for, 
and  paid  for  It,  he  paid  all  that  was  con- 
templated by  the  parties  to  the  lease.  That 
we  say,  Is  one  question.  That  will  depend 
vpon  the  construction  of  the  lease,  and  there- 
fore that  question  is  one  of  law  for  the  court 
It  becomes  our  duty  to  resolve  that  question, 
and  your  duty  to  accept  the  construction  of 
the  court  upon  that  point  From  a  construc- 
tion of  the  whole  lease  we  have  come  to  the 
conclusion  that  the  contention  of  the  plain- 
tiff In  this  case  Is  unwarranted.  We  have 
resolved  that  legal  question  Involved  against 
the  plaintiff,  and  In  our  opinion  he  cannot 
recover  both  the  minimum  royalty  and  the 
royalty  of  26  cents  per  ton.  Therefore  we 
-Instruct  you  that  the  plaintiff  cannot  recover 
for  the  minimum  royalties  claimed  by  him  to 
"be  due  for  the  years  1898  and  1899,  and  that 
will  relieve  you  from  the  consideration  of 
that  question.  If  we  are  wrong  in  this  con- 
struction, gentlemen,  the  plaintiff  will  have 
his  remedy,  and  by  appeal  to  a  higher  court 
•can  set  us  right  and  remedy  the  wrong.  If  it 
Ira  a  wrong,  he  is  thereby  done.  The  next 
Item  is  amount  due  plaintiff  October  15,  1902, 
on  minimum  royalties  for  1898  and  1899,  $3,- 
000,  less  royalties  charged  on  coal  mined, 
11,287.97:  net  amount  due  plaintiff,  |1,782.- 
■OS.  Gentlemen,  under  the  view  of  the  law 
as  we  understand  it  and  as  we  have  already 


instructed  you,  yon  cannot  allow  this  Item 
to  the  plaintiff.  Gentlemen  of  the  Jury,  coun- 
sel for  the  plaintiff,  of  course,  prepared  his 
statement  from  his  own  view  of  the  law,  as 
be  had  a  right  to  do,  and  In  that  statement 
as  I  have  stated  to  yon,  was  included  this 
Item  of  $1,732.03.  We  have  instructed  you  as 
a  matter  of  law  to  exclude  tbat  item  from 
the  account  Counsel  for  plaintiff  has  now 
made  a  computation,  which  has  been  shown 
to  us,  of  the  interest  on  tbat  $1,732  item, 
which,  added  to  the  item  of  $1,732.03,  makes 
the  amount  of  the  Item  to  be  deducted  from 
plaintiff's  statement  $2,212.62.  Tbat  yoo 
may  verify,  o^  course.  These  statements  that 
are  sent  out  with  you  are  not  binding  upon 
you.  They  are  furnished  you  as  the  respec- 
tive contentions  of  the  parties,  and  as  an  aid 
to  you  in  passing  upon  their  contentions. 
Ton  are  at  liberty  to  use  them,  and,  under 
the  instructions  of  the  court  to  adopt  the 
views  set  forth  In  these  statements,  as  we 
have  indicated,  except  that  you  cannot  al- 
low the  plaintifl  this  $1,732.03  item,  nor  any 
Interest  upon  It" 

Plaintiff  presented  this  point:  "(1)  The 
plaintiff  under  the  terms  of  the  lease  is  en- 
titled to  one-third  of  the  minimum  royalties 
provided  for  by  same,  for  the  years  1898  and 
1890,  less  one-third  of  the  royalty  price  of 
coal  actually  mined  and  removed  during 
these  years.'  The  undixputed  evidence  shows 
tbat  the  defendant  paid  no  minimum  royalties 
for  either  of  these  years,  and  that  be  mined 
and  removed  15,315«>/i«o  tons  of  coal  that 
would  pass  over  an  eight-inch  mesh  during 
this  period.    Answer :  This  point  la  refused." 

Argued  before  MITCHELL,  a  J.,  and 
BROWN,  MBSTREZAT,  POTTER,  and  EL- 
KIN,  JJ. 

B.  J.  Mullen,  for  appellant  Rodney  A. 
Mercur,  for  appellee^ 

BROWN,  J.  This  Is  an  appeal  by  the 
plaintiff  from  the  Judgment  from  which  we 
have  just  decided  the  defendant  had  no 
ground  of  appeal.  It  raises  the  single  ques- 
tion of  the  right  of  the  appellant  as  a  lessor, 
to  recover  from  the  appellee  minimum  roy- 
alties for  years  in  which  be  did  not  mine  the 
minimum  quantity  of  coal  provided  for  in 
the  lease,  having,  however,  mined  and  paid 
for  in  subsequent  years  enough  coal  to  make 
up  the  deficiency  in  the  royalties  for  the 
prior  years.  The  years  for  which  the  mini- 
mum royalties  are  claimed  are  1898  and 
1880.  The  trial  Judge  was  of  opinion,  from 
his  "construction  of  the  whole  lease,"  tbat 
there  could  be  no  recovery  for  the  minimum 
royalties  for  these  years,  and  the  Jury  so 
were  instructed. 

The  lease  is  of  a  tract  of  land  of  102  acres 
and  16  perches,  for  a  period  of  10  yean 
from  March  23,  1898,  with  the  privilege,  at 
the  expiration  of  that  period,  of  renewing 
for  another  period  of  10  years.     The  con- 
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slderatlon  Inducing  the  lesson  to  "demise, 
lease  and  to  mine  let"  their  land  w^s  the 
following  covenant:  "The  lessee  will  pay  to 
said  lessors  in  monthly  InstallmentB  for  so 
much  coal  as  they  may  mine  during  the 
year  1898  at  the  rates  hereinafter  named — 
$3,000.00  for  the  balance  of  1898;  $6,000.00 
tor  the  year  1890;  $6,000.00  for  each  and 
every  year  thereafter  until  all  the'  coal  is 
exhausted,  or  this  lease  is  determined  in 
monthly  installments  payable  on  the  15th 
day  of  each  month  for  the  proportion  of 
mine  rent  due  for  the  preceding  month.  And 
in  consideration  of  the  payment  of  said  mine 
rent  the  said  lessee  shall  be  entitled  to  mine 
and  move  each  year  from  the  demised  prem- 
ises so  many  tons  of  coal  of  2,240  lbs.  each 
as  multiplied  by  twenty-flve  cents  per  ton 
will  be  the  equivalent  of  mine  rent  for  such 
year ;  and  for  all  coal  mined  in  any  year  in 
excess  hereof  the  said  lessee  shall  pay  at  the 
rate  of  twenty-flvo'  cents  per  ton  of  2,240  lbs. 
each  in  monthly  Installments  as  aforesaid." 
There  is  not  another  line  In  the  lease  upon 
the  subject  of  bow  much  the  lessee  is  to 
pay,  how  or  when  he  is  to  pay,  how  much 
coal  he  is  to  mine,  or  when  he  Is  to  mine  it, 
and  no  other  clause  is  therefore  to  T>e  read 
In  determining  whether  he  must  pay  the 
minimum  royalty  provided  for  in  the  lease 
for  1898  and  1899  without  regard  to  what 
he  may  have  paid  for  excess  coal  mined  In 
subsequent  years.  In  construing  the  lease  as 
to  this  we  are  confined  to  the  portion  above 
quoted.  Though  the  court  below  spoke  of  its 
construction  of  the  whole  lease,  there  is 
nothing  to  be  found  in  the  remainder  of  it 
relating  to  the  question  before  us. 

The  lessee  agreed  unconditionally  to  pay 
In  monthly  Installments,  on  the  15th  of  each 
month,  $3,000  for  the  remaining  portion  of 
the  year  1886,  $6,000  for  1899,  and  the  same 
sura  for  each  succeeding  year.  This  is  an 
agreement  to  pay  a  fixed  sum  at  a  fixed  time, 
during  a 'fixed  period,  for  a  certain  privilege. 
That  privilege  is  to  occupy  the  land  of  the 
lessors  and  mine  and  remove  therefrom,  dur- 
ing each  year  of  the  fixed  period,  a  certain 
amount  of  coal — 12,000  tons  of  2,240  lbs.  dur- 
ing ttie  remaining  portion  of  the  year  1898, 
and  24,000  tons  during  each  of  the  remaining 
years  of  the  lease.  For  all  coal  mined  in 
1808  in  excess  of  12,000  tons,  and  for  all  min- 
ed in  any  subsequent  year  in  excess  of  24,- 
000  tons,  the  lessee  is  to  pay  25  eenta  per 
ton.  'Whether  the  privilege  to  mine  a  certain 
amount  of  coal,  in  consideration  of  the  pay- 
ment of  an  annual  royalty  or  rent,  is  exercis- 
ed or  not,  tlie  covenant  of  the  lessee  is  to 
pay  a  fixed  shm  for  the  privilege.  If  the 
amount  of  coal  wliich  the  lessee  is  permitted 
to  mine  in  each  year  is  not  mined,  there  is 
no  stipulation  for  a  proportionate  abatement 
of  the  annual  royalty,  nor  Is  a  privilege  giv- 
en to  him  to  recoup  himself,  after  having 
paid  such  royalty,  by  mining  the  deficiency 
In  a  subsequent  year  without  paying  there- 
for.   Such  was  the  privilege  in  the  leases  un- 


der consideration  in  Lelilgh  &  "Wilkes-Barre 
Coal  Company  v.  "Wright,  177  Pa.  S87,  35  Atl. 
919,  Lehigh  Valley  Coal  Company  v.  Everbart, 
200  Pa.  118,  65  Atl.  864,  and  Pennsylvania 
Coal  &  Coke  Company  v.  Witberow,  215  Pa. 
827,  64  Atl.  535,  but  the  express  covenant  of 
the  present  lessee  is  that  for  each  year,  and  in 
each  year,  he  will  pay  a  fixed  sum,  and  in  ad- 
dition thereto  25  cents  for  every  ton  of  coal 
mined  in  excesn  of  what  he  is  permitted  to 
mine  in  consideration  of  the  paymrait  of  the 
fixed  sum.  The  payment  of  the  royalty  or  rea- 
tal  for  each  year  Is  independent  of  the  pay- 
ment in  any  other  year,  and  the  mining  of  the 
coal  each  year  Is  Independent  of  the  mining 
in  any  other  year.  "With  the  intention  of  the 
parties  thus  clearly  expressed,  it  is  impos- 
sible to  attribute  a  different  one  to  them  and 
sustain  the  court  below  without  reading  into 
the  lease  a  clause .  providing  that  the  lessee 
may  apply  to  the  deficiency  on  the  mine  rent 
or  royalty  due  for  1898  and  1899  the  pay- 
ments made  In  subsequent  years  foe  coal 
mined  in  excess  of  24,000  tons.  Counsel  for 
appellee  does  not  point  to  any  clause  in  the 
lease  sustaining  his  contention,  but  we  are 
told  that  "this  claim  of  the  plaintiff  is  uncon- 
scionable." This  is  by  no  means  to  be  con- 
ceded. The  provision  as  to  the  payment  of 
the  annual  royalty  was  Inserted  to  Insure  to 
the  lessors  prompt  mining  by  the  lessee,  and 
prompt  payment  for  his  occupation  and  use 
of  the  land.  If  by  his  delay  in  mining  be  is 
allowed  to  appropriate  to  the  payment  of  the 
royalty  for  1898  the  royalties  paid  for  ex- 
cessive mining  five  years  thereafter,  he  is  de- 
priving the  lesisors  of  the  use  of  their  money 
for  that  length  of  time.  This  be  may  not  do 
in  the  face  of  Us  express  agreement  to  the 
contrary,  and  we  may  appropriately  repeat 
what  we  said  in  Lehigh  &  'WIlkes-Barre  Coal 
Co.  V.  Wright,  177  Pa.  387,  35  Atl.  919:  "The 
owners'  enjoyment  of  the  value  of  their 
property  would  largely  depend  on  receiving 
that  value  soon.  If  the  payments,  by  reason 
of  slow  mining,  were  stretched  into  the  fu- 
ture, they  would  receive  far  less  than  if 
made  within  a  period  of  2,  3  or  even  5  years, 
and  all  this  coal  could  easily  be  mined  with- 
in that  time.  Both  parties  assumed  the  val- 
ue of  the  coal  in  place  to  be  25  cents  per  ton, 
and  this  value  defendants  would  have  proxi- 
mately got  if  it  had  been  mined  diligently; 
but  if,  on  account  of  conditions  of  market, 
charges  for  transportation,  or  price  of  labor, 
it  paid  plaintiff  better  to  mine  very  slowly, 
defendants  would  not  receive  nearly  that 
value.  For  example,  take  the  $4,000  paid 
for  the  16,000  tons  mined  tiie  ninth  year.  If 
the  16,000  tons  were  worth  25  cents  per  ton 
at  date  of  contract,  then  defendants  had  lost 
9  years'  Interest,  or  $2,160.  Deducting  this 
from  the  $4,000  left  only  $1,840,  equal  only 
to  11%  cents  per  ton  by  reason  of  the  long- 
deferred  payment  The  hardship  of  the  bar- 
gain by  the  happening  of  this  very  contin- 
gency the  owners  sought  to  guard  against  by 
two  distinct  methods  of  fixing  the  purchas- 
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lug  price;  one,  25  cents  per  ton,  to  be  paid 
as  mined,  and  this  Is  all  plaintiff  would  hare 
paid  if  it  bad  mined  with  diligence,  but  there 
was  another  method.  If  for  any  reason,  it 
chose  to  retain  possession,  and  not  mine  dil- 
igently, then  defendants  had  provided  for 
this  by  exacting  a  fixed  annual  Income  of 
$4,000."  When  the  appellee  declares  the 
claim  of  the  appellant  to  be  unconscionable, 
he  forgets  that  It  Is  based  upon  a  contract 
entered  into  by  himself,  in  terms  so  dear 
that  but  one  meaning  can  be  given  to  them, 
and  as  he  intelligently  contracted,  he  is 
bound.  If  be  made  what  he  now  regards  as 
a  hard  bargain,  he  cannot,  in  the  absence  of 
fraud,  accident,  or  mistake  in  making  It,  ask 
to  be  relieved  from  It,  and  if  he  was  foolish 
in  making  It,  neither  the  legal  nor  chancery 
side  of  the  court  will  shield  him  from  tbe 
consequences  of  his  folly.  Lehigh  Valley 
Coal  Oa  V.  Everhart,  206  Pa.  118,  55  Atl 
864. 

The  first  assignment  of  error  is  sustained 
and  the  Judgment  reversed,  with  a  venire 
facias  de  novo. 

(lAB  MO.  S98) 

SWARTZ   V.    GOTTLIBB-BAUBRN- 

SCHMIDT-STRAUS  BREJW- 

ING  CO. 

(Court  of  AK)eals  of  Maryland.    Jan.  12,  1909.) 

1.  Appeal  and  Kbbob  (§  255*)— Allowanck 
OF  Amendments  to  Pleadings— Review- 
Exceptions. 

The  allowance  of  an  amendment  of  the  dec- 
laration will  not  be  considered  where  no  excep- 
tion was  talen  thereto. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  1490;  Dec.  Dig.  S  ^55.*] 

2.  IiANdix)bd  and  Tenant  (f  269*)— Distress 
— Pbopebty  Subject  to  Dibtbsss. 

A  landlord  may  distrain  on  the  goods  of  the 
tenant  or  subtenant,  thouif^h  subject  to  a  mort- 
ga^,  and  he  may  distrain  on  the  goods  of  a 
stranger  on  the  premises  except  such  as  are  ex- 
empt by  statute. 

[EM.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  |§  1084-1093;    Dec.  Dig.  | 

8.  Landlord  and  Tenant  (§  272*)  —  Liabil- 
rrr  op  Tenant  to  Thibd  Person  Whose 
Goods  are  Distbaihbd. 

A  stranger  whose  goods  ate  distrained  by 
a  landlord  may  redeem  them,  and  sue  the  ten- 
ant for  reimbursement,  or,  if  tlie  goods  are  sold, 
for  their  value. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  |  1146;  Dec  Dig.  i  272.*] 

4.  Chattbi,  Mobtoages  (|  162*)— Possession 

BT  Mortgagee. 

A  subtenant,  not  accepted  by  the  landlord, 
executed  a  note  to  a  third  person,  payable  on 
demand,  and  secured  it  by  a  diattel  mortgage 
covering  property  on  the  leased  premises,  which 
provided  that  the  mortgagee  might  take  possea- 
slon  whenever  he  deemed  himself  insecure.  The 
subtenant,  while  in  default,  abandoned  tbe  prem- 
ises, and,  pursuant  to  the  direction  of  the  mort- 
gagee, delivered  the  keys  to  the  premises  to  tlie 
tenant.  Held  that,  as  between  the  subtenant 
and  the  mortgagee,  the  latter  bad  the  right  to 
immediate  possession  of  the  mortgaged  chattels. 

[Ed.  Not&— For  other  cases,  see  Chattel  Mort- 
gages, Dec  Dig.  i  162.*] 


6.  Tboveb  and  ConversioD  (J  9*)  —  Suffi- 

ciENCT  of  Demand. 

A  mortgagee  in  a  chattel  mortgage  given 
by  a  subtenant  was  entitled  to  the  possession  o{ 
the  chattels  on  the  leased  premises.  The  snl>- 
tenant  abandoned  the  premises,  and  delivered 
the  keys  to  the  tenant.  Tiie  mortgagee  demand- 
ed the  keys  of  tbe  tencmt  so  as  to  get  tbe  cbat- 
tels,  but  the  tenant  refused  to  deliver  aod  the 
goods  were  subsequently  distrained  by  the  land- 
lord. Held  to  show  such  a  demand  by  tiie 
mortgagee  as  to  sustain  trover  against  the 
tenant. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  !§  58-83;    Dec   IMg.  t 

6.  Chattel  Mobtgagbb  (8  170*)— Acre  Ooh- 
stitdting  Corvbbsion- Evidence. 

A  mortgagee  of  a  subtenant's  chattels  lo- 
cated on  the  leased  premises  being  entitled  to 
possession  on  account  of  default,  the  subten- 
ant abandoned  tbe  premises  and  Uie  mortgagee 
demanded  the  keys  of  the  tenant  in  order  to  get 
the  chattels,  but  the  tenant  refused,  and  the 
goods  were  subsequently  distrained  by  the  land- 
lord. The  tenant  had  taken  possession  of  the 
premises,  and  knew  ttiere  would  l>e  a  distresa 
proceeding.  Held  to  show  a  conversion  of  the 
mortgage  chattels  by  the  tenant  under  the  rule 
that  any  wron^ul  interfereijce  with  the  owner's 
possession  or  right  of  possession  may  be  m.  oon- 
version. 

[Ed.  Note.— For  other  cases,  see  CSiattel  Mort- 
gages, Dec  Dig.  {  170.*] 

7.  Action  (!  37*)  —  Instructions  —  Ekbowe- 
ous  Requests— Right  of  Recovery. 

When  prayers  do  not  refer  to  the  pleadings, 
the  right  to  recover  depends  not  on  tbe  form 
of  the  action  nor  the  state  of  the  pleadings,  bat 
solely  on  the  case  made  by  the  proof. 

[Ed.  Note. — For  other  cases,  see  Action,  Dec 
Dig.  !  37.*] 

8.  Trover  and  Conversion  ({  44*)— Measosk 
OF  Damages. 

Tbe  measure  of  damages  in  trover  is  the 
value  of  the  chattels  at  the  time  of  conversion 
with  leeal  interest  thereon  up  to  the  date  of 
the  verdict. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  §  280;   Dec  Dig.  i  44.*] 

9.  Trover  and  Conversion  (§  39*)  —  Bvi- 

DBNCB  OF  VaI.UE. 

In  trover  evidence  of  the  amount  the  goods 
converted  brought  at  an  auction  sale  in  distress 
proceedings  is  as  against  defendant  evidence  of 
value,  in  tlie  absence  of  any  showing  that  tbe 
sale  brought  unusual  prices. 

[Ed.  Note. — ^For  other  cases,  see  Trover  and 
Conversiwi,  Cent.  Dig.  |  231 ;   Dec.  Dig.  8  39.*] 

Appeal  from  Baltimore  City  Court;  Al- 
fred S.  Niles,  Judge. 

Action  by  tbe  Gottlleb-BauernBclimldt- 
Straus  Brewing  Company  against  Manuel 
Swartz.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  PBABCE, 
SCHMUCKER,  BURKB,  THOMAS,  and 
WORTHINGTON,  JJ. 

WUIlam  S.  Bayless  and  J.  Marsh  Mat- 
thews, for  appellant.  Albert  B.  Donaldson, 
for  appellee. 

BOYD,  a  J.  The  appellee  sued  tbe  appel- 
lant in  assumpsit  l^>on  six  common  connta, 
and  filed  therewith  an  account  which  read: 
"To  rent  of  said  Manuel  Swartz  due  and  ow- 
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tng  for  twe  and  occupation  of  premises  No. 
8  K.  German  Street,  Baltimore  City,  paid  by 
distraint  on  the  goods  and  chattels  of 
said  Gottlleb-Bauernschmldt-Straus  Brewing 
Company— $360.00."  The  defendant  filed  the 
general  Issue  pleas.  The  plaintiff  asked 
leave  to  amend  the  declaration  by  striking 
out  the  Biz  counts,  to  add  an  additional 
count,  and  to  withdraw  the  account  and  af- 
fidavit filed  with  the  original  declaratloji. 
Tbe  court  granted  leave  to  amend,  and  an 
amended  declaration  In  trover  was  filed. 
Tbe  defendant  filed  the  general  Issne  plea,  a 
jury  was  sworn.  Issue  joined,  and  the  case 
proceeded  to  trial,  which  resulted  In  a  verdict 
for  the  plalntur  for  $389.93  damages.  From 
the  judgment  entered  on  that  verdict,  this 
appeal  was  taken. 

The  defendant  objected  to  tbe  amendment 
of  the  declaration,  but,  as  there  was  no  ex- 
ception taken  to  that  action.  It  Is  unneces- 
sary to  discuss  It,  although  we  might  call  at- 
tention to  the  fact  that  In  Bonaparte  t.  Cla- 
gett,  78  Md.  87,  27  AU.  619,  this  court  recog- 
nized the  right  of  the  plaintiff,  who  had  sued 
In  assumpsit  upon  the  six  common  counts,  to 
anaend  tbe  form  6f  action  to  trover,  and  de- 
cided that  bringing  the  action  In  assumpsit 
did  not  constitute  a  ratification  of  the  con- 
tract of  sale  which  would  prevent  an  action 
of  trover  for  the  value  of  the  goods,  where 
before  judgment  the  plaintiff  discovered  that 
he  bad  misconceived  his  remedy,  and,  upon 
an  amendment  allowed,  changed  the  form 
of  action  to  trover.  The  only  exceptions  In 
tbe  record  are  to  the  granting  of  the  plain- 
tiff's second  prayer,  as  modified,  and  the 
court's  own  Instruction,  and  to  the  rejection 
of  the  defendant's  first,  second,  third,  fourth, 
sixth,  and  seventh  prayers,  and  overruling 
the  special  exception  to  the  plaintiff's  second. 

A  somewhat  full  statement  of  the  facts 
will  be  desirable  in  order  that  our  conclu- 
sions on  tbe  rulings  on  the  prayers  may  be 
properly  understood.  The  defendant  (appel- 
lant) rented  from  Mrs.  O'Brien  No.  8  East 
German  street  under  two  written  leases. 
Tbe  first  was  for  three  years  from  November 
1,  1905,  and  included  the  property  known  as 
No.  8  East  German  street,  in  tbe  Phoenix 
Building,  and  tbe  room  nnder  it,  known  as 
7  Pboenix  Building.  The  other  was  for  three 
years  from  January  1,  1905,  and  Included 
rooms  S,  5,  7,  and  9,  which  are  In  tbe  base- 
ment of  tbe  Phoenix  Building,  and  are  the 
rooms  in  which  tbe  property  in  question  was 
distrained  on.  Swartz  assigned  bis  lease  to 
those  basement  rooms  to  William  G.  Bolgi- 
ano  for  the  remainder  of  the  term,  but  the 
landlady,  while  permitting  the  assignment, 
refused  to  accept  Bolglano  as  tenant  or  to 
release  Swartz  from  liability  under  his  lease. 
On  October  18,  1906,  Swartz  was  in  arrears 
for  his  rent  to  Mrs.  O'Brien  in  the  sum  of 
$400,  and  on  that  day  a  distress  was  levied 
on  property  found  on  the  premises..  The 
property  so  found  was  sold  by  the  bailiff  for 
$361.55,  and,  after  deducting  the  costs,  $295.- 


37  was  paid  to  the  landlady  <m  account  of 
rent  due  her.  On  February  17,  1906,  Bol- 
glano had  purchased  from  Swartz  for  $500  in 
cash  and  $150  by  note  the  stock,  license,  fur- 
niture, ornaments,  glassware,  and  other 
utensils  tben  in  the  saloon.  At  the  time  tbe 
plaintiff  owned  certain  other  property  which 
was  on  the  premises.  On  March  7, 1906,  Bol- 
glano gave  a  chattel  mortgage  to  the  plaintiff 
on  all  the  property  on  the  premises  which  it 
did  not  own  to  secure  a  loan  of  $350.  Tbe 
property  on  account  of  which  this  suit  was 
brought  included  that  wblch  tbe  plaintiff 
owned,  and  that  which  was  embraced  in  its 
mortgage  from  Bolglano,  and  was  the  prop- 
erty levied  on  and  sold  under  tbe  distress  pro- 
ceedings. Bolglano  owed  Swartz  between 
$300  and  $400  rent,  besides  tbe  $150  note,  on 
October  13th  or  14th  (the  witness  was  not 
certain  as  to  tbe  exact  date),  and  he  left  tbe 
place  before  the  distraint  was  levied.  He 
went  to  the  brewery,  said  be  was  sick  and 
not  able  to  manage  the  business,  and  offered 
the  keys  to  Mr.  Hamburger,  who  represent- 
ed  tbe  plaintiff.  Mr.  Hamburger  told  him  to 
give  tbe  keys  to  Swartz,  and  Bolglano  sent 
them  to  him.  Bolglano  testified  he  was  a 
monthly  tenant  under  Swartz.  He  paid 
Swartz  the  $350  wblch  he  had  borrowed  on 
the  mortgage  from  the  plaintiff.  Hamburger 
said  be  demanded  the  keys  from  Swartz  on 
several  occasions  after  they  were  sent  to 
blm,  so  they  could  get  In  and  get  the  goods: 
that  Swartz  promised  him  tbe  keys  several 
times,  but  never  gave  them  to  him;  that 
Swartz  told  him  on  several  occasions  he  had 
a  prospective  buyer  for  the  place,  and  the 
last  time  he  said  he  wanted  to  bold  the  keys 
until  the  following  morning,  as  he  expected  to 
have  a  customer  then,  but  Hamburger  said: 
"The  next  morning  when  I  went  there  to 
see  what  was  going  on  I  found  tbe  constable 
in  charge."  He  said  he  could  not  state  tbe 
exact  date  when  Bolglano  offered  him  the 
keys,  but  it  was  about  tbe  middle  of  October; 
that  he  went  to  Swarta;  to  get  the  keys,  "I 
guess  probably  about  a  week  or  four  days  or 
something  like  that"  after  be  told  Bolgiano 
to  take  tbe  keys  to  Swartz.  He  said  he  told 
Swartz  he  wanted  tbe  keys  to  get  tbe  goods 
out;  that  he  could  not  say  exactly  when  he 
called  on  Swartz  for  the  keys,  but  said 
"shortly  after  Mr.  Bolglano  gave  up  tbe  place 
I  went  to  see  Mr.  Swartz  about  getting  tbe 
key  of  tbe  place,  and  I  made  five  or  six  re- 
quests of  Mr.  Swartz  for  that  key  between 
tbe  time  that  Mr.  Bolgiano  closed  the  place 
up  and  the  place  was  put  In  the  hands  of  the 
bailiff."  Tbe  auctioneer  identified  a  state- 
ment, dated  the  25th  day  of  October,  1906. 
which  he  had  made  of  the  sales  to  the  plain- 
tiff. A  bookkeeper  of  tbe  plaintiff  testified 
that  hQ  knew  of  the  distress  proceedings  by 
seeing  a  notice  in  tbe  papers  that  tbe  goods 
were  to  be  sold  at  public  auction;  that  he 
then  went  to  Mr.  Stewart's  office,  and  asked 
If  be  would  be  allowed  to  take  out  tbe  goods; 
that  Mr.  Stewart  said  he  would  have  to  see 
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Mr.  SwartB,  and  be  mtde  an  appointment  to 
see  Mr.  Stewart  later,  when  Mr.  Swartz  was 
present  He  said  that  was  before  the  sale.  He 
told  Swartz  he  wanted  to  remove  the  prop- 
erty belonging  to  the  plaintiff  and  that  cov- 
ered by  the  chattel  mortgage,  and  be  replied 
Mr.  Stewart  had  diarge  of  the  affair.  He 
said:  "He  declined  to  allow  me  to  act  and 
to  act  himself,  and  referred  me  to  Mr.  Stew- 
art This  was  all  In  Mr.  Stewart's  office. 
That  the  property  of  the  plaintiff  was  not 
gotten  out  before  the  sale,  but  was  sold. 
Witness  told  Mr.  Swartz  at  the  same  time 
that  he  thought  the  easiest  means  would  be 
the  best,  and  that,  if  he  would  not  permit 
us  to  take  our  stuff  out  of  there,  there  was 
only  one  thing  for  us  to  do,  and  that  would 
be  to  bring  action  for  the  damage  we  sus- 
tained by  the  loss  In  having  our  property 
sold  to  pay  the  rent,  and  the  property  was 
sold."  The  witness  also  testified  that  the 
plaintiff  paid  the  auctioneer  $244.50  for  pur- 
chases made  by  it,  and  said  there  was  a  cash 
register  mentioned  In  the  mortgage.  He  ask- 
ed Mr.  Stewart  at  the  sale  why  that  was  not 
offered,  and  be  said  he  had  given  Mr.  Swartz 
permission  to  take  it  from  the  premises,  but 
he  would  speak  to  Swartz  about  It.  Mr. 
Swartz  called  to  see  him  about  It,  but  he  de- 
manded It  of  him,  and  he  produced  it;  that 
the  plaintiff  still  has  it,  awaiting  the  result 
of  this  case.  The  distress  proceedings  were 
taken  out  by  'Mr.  Stewart,  agent  for  the 
landlady.  The  defendant  denied  any  knowl- 
edge of  the  distress  proceedings  until  his 
wife  saw  a  notice  of  the  sale  in  the  papers, 
and  Mr.  Stewart  testified  that  It  was  not 
made  In  collusion  with  Swartz.  There  Is  no 
question  In  this  state  about  the  right  of  the 
landlord  to  distrain  on  the  goods  of  a  stran- 
ger on  the  premises,  excepting  such  as  are 
exempt  by  statute.  That  Includes  the  right 
to  distrain  on  the  goods  of  a  subtenant,  and 
on  those  of  the  tenant  or  subtenant,  although 
subject  to  a  mortgage.  But  It  Is  also  well 
settled  that  a  stranger  whose  goods  are  seiz- 
ed is  entitled  to  redeem  them  and  to  be  re- 
imbursed by  the  lessee,  or,  If  they  are  sold, 
he  can  recover  the  value  from  the  lessee. 
Edmunds  v.  Walllngford,  14  Q.  B.  Div.  814; 
Exall  V.  Partridge,  8  T.  R.  308;  O'Donnel  v, 
Seybert,  18  Serg.  &  R.  (Pa.)  54;  9  Am.  & 
Eng.  Enc.  of  Law,  639.  "A  stranger  whose 
property  is  sold  under  a  distress  may  buy 
It  In  and  recover  the  amount  paid  in  an  ac 
tlon  against  the  tenant"  Id.  note  2,  citing 
Wells  V.  Porter,  7  Wend.  (N.  X.)  119;  Gear 
on  Landlord  and  Tenant  151. 

A  great  deal  of  the  brief  of  the  appellant 
is  devoted  to  a  discussion  of  the  question 
whether  there  could  be  a  recovery  in  an  ac- 
tion of  trover.  There  can  be  no  doubt  there 
was  ample  evidence  to  show  that  the  plain- 
tiff had  the  right  of  Immediate  possession  at 
the  time  of  the  distress  and  sale.  Most  of 
the  property  In  controversy  belonged  to  the 
plaintiff,  and  the  rest  was  Included  in  Its 
mortgage.    It  la  true  that  the  note  secured 


by  the  mortgage  was  imyable  on  demand ;  bnt 
there  was  a  provision  In  the  mortgage  that 
"If  the  mortgagee  shall  at  any  time  feel  In- 
secure, or  shall  desire  to  take  possession  of 
the  same,  then  the  whole  indebtedness  shall 
at  once  become  due  and  the  said  mortgagee, 
Its  successors  and  assigns,  agents  or  attor- 
neys, shall  have  the  right  to  take  Immediate 
possession  of  said  property,"  etc.  Bolglano 
testified  that  some  time  in  the  month  of  Octo- 
ber he  went  to  the  brewing  company  "when 
be  was  In  default  of  the  payment  on  his  chat- 
tel mortgage,  and  the  witness  was  abont  to 
leave  the  premises."  He  abandoned  the  place, 
and  told  Mr.  Hamburger  "he  was  sick  and 
suffering  from  nervousness,  and  was  not  able 
to  manage  the  place,  and  It  was  no  use  for 
him  holding  on  any  longer,  and  here  were  the 
keys  to  the  premises."  Hamburger  directed 
him  to  take  the  keys  to  Swartz,  as  he  testi- 
fied, "because  in  the  first  place  he  bad  no 
right  to  It,  becanse  he  was  not  the  owner  of 
the  property,  and,  knowing  at  the  time  that 
Swartz  bad  a  lease  on  the  property,  he  was 
entitled  to  the  key,  and  did  not  know  how 
Mr.  Bolglano  stood  as  to  bis  rent  with  Mr. 
Swartz,  and  thought  It  was  no  more  than 
due  to  Mr.  Swartz  to  see  that  he  got  the 
key,  and,  if  any  arrangement  satisfactory  be- 
tween himself  and  Mr.  Bolglano  could  be 
made,  he  would  give  lilm  a  chance."  There 
was,  therefore,  a  surrender  of  the  premises 
by  Bolglano  to  somebody,  and  under  the  mort- 
gage, as  between  Bolglano  and  the  plaintiff, 
the  latter  tindonbtedly  had  the  right  of  im- 
mediate possession  of  the  property  included 
in  it.  As  to  the  other  property  of  the  plain- 
tiff, there  could  be  no  question  about  Its  right 
of  possession. 

That  there  was  some  evidence  of  demand 
being  made  before  the  distress  is  equally  free 
from  doubt  The  testimony  of  Hamburger, 
as  shown  above,  was  that  he  demanded  the 
keys  of  Swartz  five  or  six  times  between  the 
time  Bolglano  closed  the  place  up  and  It  was 
put  In  the  hands  of  the  bailiff.  Again,  he  said 
that  he  told  Swartz  he  wanted  the  k«y,  so  as 
to  take  the  goods  out  if  no  buyer  could  be 
found,  "and  Mr.  Swartz  told  me  that  he  had 
a  prospective  buyer  that  he  would  have  there 
at  the  place  the  next  morning  following. 
That  was  the  last  time."  He  demanded  the 
key  in  order  to  get  the  goods  out  and  It  is 
useless  to  argue  that  there  was  a  demand  for 
the  keys,  but  not  for  the  goods.  There  was 
also  some  evidence  of  conversion  by  Swartz. 
He  not  only  did  not  give  np  the  keys,  but  If 
Hamburger  is  correct  Iq  his  statement,  the 
Jury  could  very  properly  have  inferred  that 
he  was  keeping  them  so  the  proper^  would 
be  there  to  be  levied  on.  When  Hamburger 
went  there  the  next  morning,  the  place  was 
in  the  charge  of  the  bailiff.  The  evidence 
does  not  show  where  the  baUlfl  got  the  keys 
to  get  In  the  premises,  bnt,  as  Swartz  had 
them,  be  must  either  have  gottoi  them  from 
him  or  through  him,  as  It  will  not  be  pre- 
sumed he  committed  a  trespass  in  getting  into 
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the  property.  SwartE  said  tliat.  when  Mr. 
Hatnbnrger's  son  went  for  the  keys,  he  told 
htm  he  had  sent  them  over  to  Mr.  Stewart, 
and  added,  "That  waa  after  the  distraint" 
Whether  he  meant  to  say  he  sent  the  keys, 
or  -what  he  told  Mr.  Hamburger's  son  was  aft- 
er the  distraint,  is  not  clear;  but  the  Jury 
was  not  obliged  to  accept  his  statement  if  he 
meant  the  former.  He  said  In  chief  that  he. 
removed  the  cash  register  "when  the  sale  was 
to  take  place,"  and  on  cross-examination  he 
said  he  "sent  a  boy  to  the  premises  for  the 
cash  register  on  the  same  day  that  the  ktys 
were  bronght  np  by  Mrs.  BolglanO.  The  key 
was  sent  the  witness  a  day  or  two  before  the 
distraint  was  made — don't  think  it  conid  have 
been  longer  than  two  days,  might  hare  been 
three."  Mr.  Stewart  said  he  "asked  Mr.  Swartz 
a  number  of  times  to  pay  the  rent  before  dis- 
traint was  Issued.  Witness  does  not  think  be 
told  Mr.  Swartz  he  was  going  to  distrain,  but 
told  him  somebody  had  to  pay  the  rent,  as 
be  could  not  let  it  run  on  that  way;  that  he 
was  not  going  to  wait  any  longer.  Will  not 
swear  that  he  did  not  tell  him  he  was  going 
to  distrain.  May  have  told  him  he  was  going 
to  distrain  If  rent  is  not  paid,  but  does  not 
remember  whether  he  did  or  not"  As  Mrs. 
O'Brien  looked  to  Swartz  for  the  rent  the 
Jury  might  very  properly  have  Inferred  that 
Mr.  Stewart  did  tell  him,  and  under  all  the 
circumstances  it  would  be  difficult  to  believe 
that  Swartz  did  not  know  that  there  would 
be  a  distraint 

So,  without  further  referring  to  the  testi- 
mony, there  wus  unquestionably  some  evi- 
dence tending  to  show  that  Swartz  had  taken 
possession  of  the  premises,  that  demand  was 
made  on  him,  and  that  be  knew  there  would 
be  distress  proceedings  taken  out,  as  well  as 
some  evidence  from  which  the  Jury  could  In- 
fer that  Swartz  was  holding  the  keys  until 
they  were,  so  that  the  plaintifTs  goods  would 
be  seized  for  his  rent  It  is  said  In  1  Poe,  } 
K22,  that  "any  wrongful  interference  with  the 
owner's  possession  or  right  of  possession  Is  In 
law  either  a  conversion  itself  or  evidence 
from  which  a  previous  or  continuing  conver- 
sion may  be  implied" ;  and  again,  in  the  same 
section:  "In  short,  any  one  who,  without  au- 
thority, interferes  with  the  rightful  owner's 
absolute  dominion  over  his  goods,  whether  he 
do  it  for  bis  own  personal  advantage  or  for 
the  advantage  of  another,  or  through  inad- 
vertence, or  under  a  mistake  as  to  his  own 
legal  rights,  or  otherwise,  may  be  made  re- 
sponsible In  trover."  That  Is  said  under  the 
discussion  of  the  form  of  declaration  provid- 
ed for  in  the  Code,  which  has  materially 
modified  and  changed  the  declaration  in  tro- 
ver formerly  in  use  In  this  state.  So,  if  It 
was  necessary  to  show  that  there  was  evi- 
dence sufficient  to  sustain  the  action  of  trover, 
there  Is  such  in  this  record,  but  there  Is  no 
prayer  which  distinctly  raises  the  question  of 
pleading.  None  of  the  prayers  refer  to  the 
pleadings  In  any  way  whatever,  excepting  the 
defendant's  third  and  fourth,  which  do  speak 


Of  the  proi^erty  "mentioned  Ih  the  declara- 
tion," bot  those  prayers  were  defective  for 
reasons  We  will  state  presently,  even  If  they 
be  said  to  be  sufficient  to  call  the  court's  at- 
tention to  the  iHeadings.  When  prayers  do 
not  refer  to  the  pleadings,  "the  right  to  re- 
cover depends,  not  npon  the  form  of  the  ac- 
tion or  the  state  of  the  pleadings,  bnt  solely 
tqpon  the  case  made  by  the  proof,"  as  was 
said  In  W.  Va.  C.  B.  Co.  T.  Fuller,  96  Md. 
662,  54  Atl.  669,  61  li.  R.  A.  674,  and  other 
casea. 

What  we  have  said  Is  sufficient  to  show 
that' In  our  Judgment  there  was  no  error  in 
rejecting-  the  defendant's  first  prayer,  which 
sought  to  take  the  case  from  the  Jury  on  the 
gronnd  that  there  was  no  legally  sufficient 
evidence  to  entitle  the  plaintiff  to  recover. 
The  second  was  also  properly  rejected.  The 
complaint  of  the  plaintiff  Is  that  the  defend- 
ant owed  the  landlady  rent  for  which  the 
plaintifTs  property  was  taken  under  distress 
proceedings  against  him.  He  had  not  Issued 
a  distress '  warrant  against  Bolglano,  and,  if 
he  had,  other  questions  would  have  arisen — 
such  as  whether  he  had  not  accepted  a  sur- 
render of  the  premises,  etc.  The  third  pray- 
er asked  the  court  to  instruct  the  Jury  "that 
there  was  no  privity  of  contract  or  estate 
between  the  defendant  and  the  plaintiff,  and 
hence  no  duty  or  obligation  on  the  part  of 
the  defendant  to  protect  the  plaintiff's  goods 
from  distress  while  on  the  premises  mention- 
ed in  the  evidence  In  the  possession  of  the 
defendant's  tenant"  etc.  Privity  of  contract 
or  estate  was  not  necessary  under  what  we 
have  said,  and  it  was  the  defendant's  duty  to 
protect  the  plaintiff's  goods  from  being  tak- 
en for  rent  due  by  him.  The  defendant's 
fourth  prayer  was  sufficiently  covered  by  the 
court's  instrnction,  but  at  any  rate.  It  was 
misleading  with  reference  to  "actual  posses- 
sion," as  the  Jury  might  have  thought  be  had 
to  be  actually  on  the  premises  at  the  time  of 
the  distress.  The  sixth  prayer  was  also  prop- 
erly rejected.  Without  discussing  It  at  length, 
the  concluding  part  was  sufficient  to  cause  it 
to  be  rejected — that  "the  refusal  of  the  de- 
fendant to  deliver  said  key  to  the  plaintiff. 
If  they  find  such  refusal,  was  not  a  taking 
of  possession  or  conversion."  It  was  evidence 
of  conversion  under  the  circumstances  of  this 
case  as  we  have  shown  above.  The  seventh 
is  clearly  not  in  accord  with  the  authorities 
as  to  the  measure  of  damages,  which  in  trover 
under  our  rule  in  this  state  is  the  value  of 
the  chattels  at  the  time  of  conversion,  with 
legal  Interest  thereon  up  to  the  date  of  the 
verdict  1  Poe,  (  219,  and  cases  cited.  It 
follows  from  what  we  have  said  that  the 
measure  of  damages  as  stated  In  the  plain- 
tiffs second  prayer  was  correctly  announced. 
The  modification  by  the  court  of  the  prayer 
as  offered  was:  "And  the  only  evidence  in 
this  case  as  to  value  is  the  gross  amount 
which  said  goods  brought  at  the  auction  sale 
mentioned  in  the  evidence."  That  was  suf- 
ficient evidence  of  the  value — at  least  so  far 
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as  the  defendant  was  concerned,  as  no  evi- 
dence of  their  value  conid  have  been  ottered 
which  would  have  been  fairer  to  him.  There 
was  nothing  to  show  that  any  unusual  prices 
were  received,  and  surely  a  sale  under  dis- 
tress proceedings  will  not  be  presumed  to  be 
for  more  than  the  goods  are  really  worth. 
What  we  have  said  above  applies  to  the  de- 
fendant's special  exception  to  that  prayer. 
The  court's  Instruction  gave  the  defendant 
the  ben^t  of  all  he  was  entitled  to.  The 
objection  urged  that  there  was  no  legally  suf- 
ficient evidence  of  some  of  the  questions  sub- 
mitted In  It  is  not  only  answered  by  what  we 
have  said  above,  but  there  was  no  special  ex- 
ception to  the  Instruction  on  that  ground. 

It  follows  from  what  we  have  said  that  the 
Judgment  (nust  be  affirmed. 

Judgment  affirmed,  the  appellant  to  pay  the 
costs  above  and  below. 

(104  Me.  264) 

WEEKS  V,  HACKETT. 

MORTON  V.  SAME. 

(Supreme  Judicial  Court  of  Maine.     June  11, 
190&) 

1.  Tboveb  and  Convebsios  (J  ie*)—TlThS  TO 
Support  Action. 

The  absolute  and  unqualified  owneisbip  of 
a  chattel  is  not  essential  to  enable  one  to  main- 
tain trover  for  its  conversion.  Either  a  general 
or  special  property  in  a  plaintiff  at  the  time  of 
the  conversion  is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  8§  119-122;  Dec  Dig.  } 
16.*] 

2.  Tenancy  in  Common  (5  27*)— Cokvebsion 

or  Pessonal  Pkopkhty. 

With  respect  to  things  so  far  indivisible  in 
their  nature  that  the  share  of  one  cannot  be  dis- 
tinguished from  that  of  the  other,  it  is  a  well- 
established  rule  that  one  tenant  in  common  can- 
not maintain  trover  against  his  co-tenant  for 
the  reason  that  the  two  are  equally  entitled  to 
possession ;  but  this  rule  does  not  apply  to  such 
commodities  as  are  readily  divisible  by  count  or 
measure  into  portions  absolutely  alike  In  qual- 
ity, such  as  grain  or  money. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  $|  70-76 ;  Dec  Dig.  S  27.*] 

8.  Finding  Lost  Qoods  (§  5*)  —  Stattjtobt 

Pbovisions— Applioabilitt. 

The  rule  of  the  common  law  respecting  the 
rights  and  duties  of  the  finder  of  lost  money  or 
goods  has  been  variously  modified  by  the  terms 
and  provisions  of  local  statutes  of  many  states, 
but  the  provisions  orf  Rev.  St.  1903,  c  100,  g 
10,  and  those  following,  Iiave  no  reference  to 
the  law  of  treasure-trove. 

[Ed.  Note.— For  other  cases,  see  Finding  Lost 
Goods,  Dec  Dig.  {  6.*] 

4.  Finding  Lost  Goods  (|  2*)— "Tbeasobb- 

Tbove"  Defined. 

"Treasure-trove"  is  a  name  given  by  the 
early  common  law  to  any  gold  or  silver  in  coin, 
plate,  or  bullion  found  concealed  in  the  earth, 
or  in  a  house  or  other  private  place,  but  not 
lying  on  the  ground  ;  the  owner  of  the  discover- 
ed treasure  being  unknown. 

[Ed.  Note. — For  other  cases,  see  Finding  Lost 
Goods,  Dec  Dig.  g  2.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  7084,  7820.] 


5.  FiNiJiNo  Lost  Goooe  (§  6*)- Tbeabube- 
Tbovb— TnxB  or  Findkb. 

In  the  absence  of  legislation  upon  the  snth 
ject,  the  title  to  treasure-trove  belongs  to  the 
finder  as  against  all  the  world  except  the  tnie 
owner,  and  ordloarily  the  place  where  It  is 
found  is  immaterial. 

[Ed.  Note.— For  other  cases,  see  Finding  Lost 
Goods,  Dec  Dig.  f  S.*] 

6.  Finding  Lost  Goods  (I  6*)  —  Tbeasubk- 
Tbove— Title  or  Owneb  op  Son,. 

The  owner  of  the  soil  in  which  treasure- 
trove  is  found  acquires  no  title  thereto  by  virtm 
of  his  ownership  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Finding  Lost 
Goods,  Dec.  Dig.  {  6.*] 

7.  Finding  Lost  Goods  (|  11*)  —  Tbbastjbk- 
Tbovb— Tnut  and  Rights  op  Joint  Find- 

EBS. 

When  several  persons  are  joint  finders  of 
treasure-trove  consisting  of  coin,  each  such  find- 
er is  entitled  to  the  possession  of  an  equal  share 
of  sudh  coin  and  is  charged  with  the  duty  of 
holding  it  for  the  true  owner,  if  he  can  be  as- 
certained, and  Is  nnder  obligation  to  exercise 
reasonable  care  to  safely  keep  his  share  of  It 
and  be  prepared  to  restore  it  to  the  true  owner 
whenever  he  may  appear,  and  is  therefore  au- 
thorized to  maintain  such  action  as  may  be  nec- 
essary to  retain  or  recover  possession  of  such 
share,  and,  if  one  such  joint  finder  l>aving  pos- 
session of  all  the  coin  refuses  to  surrender  to  the 
other  joint  finders  their  res^tive  shares  there- 
of, it  is  a  conversion  of  their  shares  as  tenants 
In  comoton,  and  each  such  other  joint  finder  may 
maintain  an  action  of  trover,  for  his  share, 
against  the  co-tenant  who  having  possession  of 
al  the  coin  refuses  to  surrender  such  share. 

[Ed.  Note.— For  other  cases,  see  Finding  Lost 
Goods,  Cent.  Dig.  {  10;   Dec  Dig.  S  11.*] 

8.  Finding  Lost  Goods  ((  11*)— Actions— 
evidencb— sumcienct. 

In  the  case  at  bar,  the  plaintiffs  eadi 
brought  an  action  of  trover  against  the  defend- 
ant for  the  alleged  conversion  of  their  respective 
shares  of  certain  silver  coins  contained  in  three 
metallic  cans  found  buried  in  the  ground.  Tlie 
defendant  contended,  among  other  things,  that 
he  found  tlie  coins  nnder  circumstances  which 
made  him  the  sole  owner  of  them  as  against 
the  plaintiffs.  Held,  tliat  the  evidence  warrant- 
ed the  jury  in  finding  that  the  discovery  of  the 
three  cans  should  be  deemed  one  transaction, 
and  that  the  participation  of  the  plaintiffs  in 
the  discovery  of  the  coins  was  sufficient  to  con- 
stitute them  joint  finders  with  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Finding  Lost 
Goods,  Cent  Dig.  f  10 ;   Dec  Dig.  f  1L*1 

(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Franklin  County. 

Separate  actions  of  trover  by  Orlando 
Weeks  and  by  Edwin  E.  Morton  against  Fes- 
senden  E.  Hackett  Verdict  for  each  plain- 
tiff, and  defendant  excepts  and  moves  to  set 
aside  the  verdicts.  Exceptions  and  motions 
overruled- 

Actlons  of  trover,  one  by  each  plaintiff 
brought  to  recover  one-third  In  value  of  a 
certain  quantity  of  coins  of  the  United  States 
and  of  certain  foreign  coins,  alleged  to  have 
been  found  by  each  plaintiff  Jointly  with  the 
other  plaintiff  and  with  the  defendant  In 
three  metallic  cans  burled  and  concealed  In 
the  soil  and  underneath  the  surface  of  land 


•For  othar  eases  mm  same  toplo  and  section  NUMBER  In  Dec  ft  Am.  Dlga.  U07  to  date,  ft  Reporter  Indexes 
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owned  by  one  Leonard  J.  Hackett  in  the  to-wn 
of  Xew  Vineyard. 

Plea  In  each  case  the  general  Issue,  with 
the  following  brief  statement  in  each  case: 

"(1)  Defendant  claims  and  says  he  is  the 
owner  of  the  property  sued  for,  and  that  he 
found  It  under  such  circumstances  as  makes 
him  the  owner  of  the  same  as  against  the 
plaintiff. 

"(2)  That  If  the  plaintiff  found  any  part 
of  the  same,  which  the  defendant  denies,  then 
he  is  a  joint  owner  or  co-tenant  with  the 
plaintiff,  and  that  defendant  holds  the  money 
In  trust  for  the  real  owner  or  party  that  de- 
posited the  same  in  the  ground. 

"(3)  Defendant  claims  by  purchase  of  one 
Leonard  J.  Hackett,  who  was  the  owner  of  the 
land  where  the  money  was  found,  all  the 
right,  title,  and  Interest  of  the  said  Leonard 
J.  Hackett  In  and  to  the  property  sued  for." 

Tried  together  at  the  September  term, 
19i07,  Supreme  Judicial  Court,  Franklin  Ck)un- 
ty.  Each  plaintiff  recovered  a  verdict  for 
$291^20.  The  defendant  excepted  to  certain 
rulings  made  by  the  presiding  Justice  during 
the  trial  and  also  filed  general  motions  to 
have  the  verdicts  set  aside. 

Argued  before  EMERY,  0.  X,  and  WHITE- 
HOUSE,  PEABODY,  SPEAK,  bORNISH, 
and  KING,  JJ. 

Frank  W.  Butler,  for  plaintiffs.  Jos^h  C. 
Holman,  for  defendant. 

WHITEHOUSB,  J.  These  were  actions  of 
trover  brought  by  each  of  these  plaintiffs  to 
recover  one-third  in  value  of  a  certain  quan- 
tity of  coins  of  the  United  States  and  of  cer- 
tain foreign  coins,  alleged  to  have  been  found 
by  each  plaintiff  jointly  with  the  other  and 
with  the  defendant,  Fessenden  E.  Hackett. 
It  Is  not  in  controversy  that  the  coins  in  ques- 
tion of  the  aggregate  par  -value  of  $1,284.67 
were  found  contained  in  three  metallic  cans 
buried  and  concealed  in  the  soil  and  under- 
neath the  surface  of  land  owned  by  one  Leon- 
ard J.  Hackett  in  the  town  of  New  Vineyard, 
and  it  appears  In  evidence  that  after  the 
coins  were  found,  and  prior  to  the  commence- 
ment of  these  actions,  the  defendant,  Fessen- 
den E.  Hackett,  purchased  all  the  right,  title, 
and  interest,  if  any,  which  Leonard  J.  Hack- 
ett had  in  and  to  these  coins  as  owner  of  the 
land  where  they  were  found. 

Three  contentions  were  set  np  in  defense: 

(1)  That  the  defendant  found  the  coins  un- 
der circumstances  which  made  him  the  sole 
owner  of  them  as  against  these  plaintiffs. 

(2)  That  if  the  plaintiffs  participated  in  the 
finding,  they  are  joint  tenants  or  tenants  in 
common  with  the  defendant,  that  he  is  en- 
titled to  hold  the  coins  in  trust  for  the  true 
owner,  and  that  the  plaintiffs,  as  tenants  in 
common,  cannot  maintain  trover  against  him 
for  their  respective  shares. 

(3)  That  the  defendant  l>ecame  the  sole 
owner  of  the  coins  by  purchase  firom  Leonard 
J.  Hackett,  the  owner  of  the  premises  where 
they  were  found. 


The  presiding  justice  did  not  sustain  the 
legal  propositions  Involved  in  these  conten- 
tions of  the  defendant,  but  instructed  the 
Jury,  In  substance :  That .  gold  or  silver  coin 
deposited  In  the  soil,  as  tila  appeared  to  have 
been,  becomes  what  is  known  In  law  as  treas- 
ure-trove, the  title  to  which  does  not  pass 
with  the  soil,  the  owner  of  the  premises 
where  the  coin  was  found  acquired  no  title 
to  it  by  virtue  of  his  ownership  of  the  land, 
and  that  the  defendant  consequently  acquired 
no  title  by  purchase  firom  Leonard  J.  Hackett, 
that  if  the  coin  was  purposely  buried  in  the 
soil  and  forgotten,  or  its  place  of  concealment 
remained  undisclosed  by  reason  of  the  death 
of  the  depositor,  the  finder  acquired  a  right 
to  the  possession  of  it  and  a  qualified  prop- 
erty in  It,  subject  to  the  right  of  the  true 
owner  when  he  appeared,  and  in  that  sense 
became  a  trustee  for  the  owner,  but,  if  sev- 
eral participated  In  the  finding  so  as  to  be- 
come joint  finders  with  equal  rights,  the  own- 
ership pertained  to  all  of  them,  and  one  of 
them  was  not  authorized  to  hold  exclusive 
possession  as  against  his  fellows;  and,  final- 
ly, that  since  the  coins  were  separable  and 
divisible  by  weight  or  count,  if  the  defendant 
refused  to  deliver  to  each  of  such  tenants  in 
common  the  share  to  which  he  was  entitled, 
an  action  of  trover  would  He  against  the  de- 
fendant for  the  conversion  of  such  number 
or  portion  of  the  coins  as  rightfully  belong- 
ed to  each  of  the  joint  finders. 

The  jury  returned  a  verdict  in  favor  ol 
each  plaintiff  for  the  sum  of  $291.20,  being 
one-third  of  the  aggregate  market  value  of 
the  coins,  and  the  cases  come  to  the  law  court 
on  exceptions  to  these  Instructions  and  on  a 
motion  to  set  aside  the  verdicts  as  against 
the  law  and  the  evidencfe 

1.  It  is  the  opinion  of  the  court  that  the 
Instructions  given  by  the  presiding  justice 
were  correct,  and  that  the  exceptions  must 
be  overruled. 

"Treasure-trove"  Is  a  name  given  by  the 
early  common  law  to  any  gold  or  silver  in 
coin,  plate,  or  bullion  found  concealed  in 
the  earth,  or  in  a  house  or  other  private  place, 
bat  not  lying  on  the  ground;  the  owner  of 
the  discovered  treasure  being  unknown.  1 
Black.  295;  Cyc.  voi.  19,  p.  339;  A.  &  E.  of 
Law,  vol.  28,  p.  472 ;  Llvermore  t.  White,  74 
Me.  452,  43  Am.  Rep.  600 ;  Sovem  t.  Yoran, 
16  Or.  269,  20  Pac.  100,  8  Am.  St.  Rep.  293. 
To  what  extent  the  doctrine  of  the  English 
common  law  In  regard  to  treasure-trove  has 
been  merged  In  this  country.  Into  the  law  re- 
specting the  finding  of  lost  property,  and 
whether  in  modem  commercial  life,  the 
term  "treasure-trove"  may  be  held  to  include 
not  only  gold  and  silver,  but  the  paper  rep- 
resentatives of  them,  are  questions  not  neces- 
sary to  be  considered  here  (see  Huthmacher 
V.  Harris'  Adm'rs,  38  Pa.  499,  80  Am.  Dec. 
502,  and  Danlelson  v.  Roberts  et  al.,  44  Or. 
108,  74  Pac.  913,  65  L.  R.  A.  526,  102  Am.  St 
Rep.  627),  for  while  it  Is  not  in  controversy 
that  the  coins  here  In  question  clearly  fall 
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within  the  common-law  definition  of  "treas- 
ure-trove," the  general  rule  1b  establlahed  by 
a  substantially  uniform  line  of  decisions  In 
the  American  states,  with  respect  to  both 
lost  goods,  properly  so  termed,  and  treasure- 
trove,  that,  in  the  absence  of  legislation  upon 
the  subject,  the  title  to  such  property  belongs 
to  the  finder  as  against  all  the  world  except 
the  true  owner  and  that  ordinarily  the  place 
where  It  Is  found  Is  ImmaterlaL  Lawrence 
▼.  Buck,  62  Me.  275 ;  Durf ee  v.  Jones.  11  R. 
L  688,  23  Am.  Rep.  528;  Hamaker  v.  Blan- 
chard,  90  Pa.  377,  35  Am.  Rep.  664;  Bowen 
▼.  Sullivan,  62  Ind.'  281,  80  Am.  Rep.  172: 
Danlelson  v.  Roberts,  44  Or.  108,  74  Pac.  913. 
66  L.  R.  A.  626,  102  Am.  St  Rep.  627;  Ar- 
mory V.  Delamarle,  1  Strange,  604,  1  Smith's 
Lead.  Cases,  631;  Bridges  v.  Hawkesworth, 
7  Eng.  Law  &  Eq.  424,  21  Tj.  J.  Q.  B.  75.  The 
owner  of  the  soil  In  which  treasure-trove  la 
found  acquires  no  title  thereto  by  virtue  of 
his  ownership  of  the  land.  Reg.  v.  Thomas. 
Leigh  &  Cave  Eng.  Cr.  Cases;  28  A.  &  B. 
Bnc.  of  Law  (2d  Ed.)  473.  According  to 
Bracton  lib.  3,  c.  3,  as  quoted  in  Vlner's 
Abridgment;  "He  to  whom  the  property  is 
shall  have  treasure-trove,  and  if  he  die 
before  It  be  found,  his  executors  shall  have 
it,  for  nothing  accrues  to  the -King  unless 
when  no  one  knows  who  hid  that  treasure." 
And  according  to  Lord  Coke  (8  Inst.  132),  the 
common  law  originally  left  treasure-trove  to 
the  person  who  deposited  it,  or,  upon  his 
omission  to  claim  it,  to  the  finder.  2  Kent* s 
Com.  458.  The  rule  of  the  common  law  re- 
flecting the  rights  and  duties  of  the  finder 
of  lost  money  or  goods  has  been  variously 
modified  by  the  terms  and  provisions  of  lo- 
cal statutes  of  many  states,  but  the  provi- 
sions of  the  Maine  statutes  (Rev.  St  c  100, 
{  10  et  seq.)  have  no  reference  to  the  law  of 
treasure-trove. 

In  Danielson  et  al.  T.  Roberts  et  al.,  44  Or. 
108,  74  Pac.  913,  65  L.  R.  A.  526,  102  Am.  St 
Rep.  627,  in  which  the  facts  were  strikingly 
analogous  to  those  at  bar,  two  boys  unearth- 
ed on  the  defendant's  premises  an  old  tin 
can  containing  gold  coin  of  the  value  of  $7,- 
000.  The  circumstances  under  which  the 
money  was  discovered,  the  rust-eaten  condi- 
tion of  the  can  In  which  it  was  contained, 
and  the  place  of  deposit  tended  strongly  to 
show  that  it  bad  been  buried  for  a  long  time, 
and  that  the  owner  was  probably  dead  or 
unknown.  It  was  held  that  the  fact  the 
money  was  found  on  the  premises  of  the  de- 
fendants in  no  way  adected  the  plaintiffs' 
right  to  possession  or  their  duty  in  relation 
to  the  treasure,  and  that  they  could  maintain 
trover  therefor  against  the  defendants  to 
whom  they  had  been  induced  to- deliver  the 
money.  In  a  well-reasoned  opinion,  the 
court  say: 

"Ever  since  the  early  case  of  Armory  v. 
Delamarle.  1  Strange,  504,  where  it  was  held 
that  the  finder  of  a  Jewel  might  maintain 
trover  for  the  conversion  thereof  by  a  wrong- 


doer, the  right  of  the  finder  of  lost  propertj 
to  retain  It  against  all  persons  except  the 
true  owner  has  been  recognized.  In  that 
case  a  chimney  sweeper's  boy  found  a  Jewd 
and  carried  it  to  a  goldsmith  to  ascotaln 
what  It  was.  The  goldsmith  refused  to  re- 
turn it,  and  it  was  held  that  the  boy  might 
maintain  trover  on  the  ground  that  by  the 
finding  he  had  acquired  such  a  property  in 
the  Jewel  as  would  entitle  him  to  keep  it 
against  all  persons  but  the  rightful  owner. 
This  case  has  been  uniformly  followed  in 
England  and  America,  and  the  law  upon  this 
point  iji  well  settled.  Sovem  t.  Yoran,  16  Or 
269,  20  Pac.  100,  8  Am.  St  Rep.  293;  19 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  579.  But  it 
Is  argued  that  property  is  lost  in  the  legal 
sense  of  that  word,  only  when  the  possession 
has  been  casually  and  Involuntarily  parted 
with,  and  not  when  the  owner  purposely  and 
voluntailly  places  or  deposits  it  in  a  certalu 
place  for  safe-keeping,  although  he  may 
thereafter  forget  It,  and  leave  it  where  de- 
posited, or  may  die  without  disclosing  t» 
any  one  the  place  of  deposit 

"But  at  the  present  stage  of  ttie  contro- 
versy it  Is  Immaterial  whether  the  money 
discovered  by  plaintiff^  was  technically  lost 
property  or  treasure-trove,  or,  if  treasure- 
trove,  whether  it  l>elongs  to  the  state  or  the 
finder,  or  should  be  disposed  of  as  lost  prop- 
erty  if  no  owner  is  discovered.  In  either 
event  the  plaintiffs  are  entitled  to  the  pos- 
session of  the  money  as  against  the  defend- 
ants, unless  the  latter  can  show  a  better 
title.  The  reason  of  the  rule  giving  the 
finder  of  lost  property  the  right  to  retain  It 
against  all  persons  except  the  true  owner  ap- 
plies with  equal  force  and  reason  to  money 
found  hidden  or  secreted  In  the  earth  aa  to 
property  found  on  the  surface." 

In  Durfee  v.  Jones,  11  R.  I.  588,  23  Am. 
Rep.  528,  the  plaintiff  iMught  an  old  safe 
and  soon  afterwards,  through  his  agent  left 
It  for  sale,  with  the  defendant,  who  was  a 
blacksmith.  Upon  examination  of  it  soon 
after  it  was  left  with  him  the  defendant 
found  secreted  between  the  exterior  and  the 
lining  a  roll  of  bank  bills  amounting  to  $165. 
Neither  the  plaintiff  nor  the  defendant  knew 
the  money  was  there  before  it  was  found,  and 
the  owner  was  unknown.  The  plaintiff 
brought  suit  against  the  defendant  to  recover 
the  money,  claiming  that  as  owner  of  the 
safe  he  was  entitled  to  the  money  by  right 
of  prior  possession;  but  the  court  held  that 
the  plaintiff  "never  had  any  possession  of 
the  money  except  unwittingly,  by  havhig 
possession  of  the  safe  which  contained  it; 
that  although  it  was  originally  deposited  in 
the  safe  by  design,  It  was  not  so  'deposited 
after  the  safe  became  the  property  of  the 
plaintiff,  so  as  to  be  in  the  protection  of  the 
safe  as  his  safe,  or  so  as  to  affect  him  with 
any  responsibility  for  it."  and  it  was  ac- 
cordingly held  that  the  plaintiff,  aa  finder 
of  the  money,  waa  entitled  to  retain  it  as 
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against  the  defendant,  the  owner  of  the  safe, 
and  as  against  all  the  world  except  the  real 
owner. 

In  Bowen  t.  SulUTan.  62  Ind.  281,  80  Am. 
Rep.  172,  the  plaintiff,  while  engaged  as  an 
employe  in  the  defendant's  paper  mill,  found 
two  |50  bank  bills.  In  a  clean  nnmarked  en- 
velope. In  a  bale  of  old  paper  which  the 
defendant  had  bought  for  manufacture,  and 
delivered  tbe  bills  to  the  defendant  for  the 
purpose  of  ascertaining  if  they  were  good 
and  npon  his  promise  to  return  them.  The 
defendant  refusing  to  return  them,  the  plain- 
tiff brought  suit  to  recover  their  value,  and 
the  court  held  that  she  was  entitled  to  re- 
cover, citing  among  other  cases,  Lawrence  v. 
Buck,  62  Me.  275,  Durfee  v.  Jones,  11  R.  I. 
688,  23  Am.  B«p.  628,  and  Armory  v.  Dela- 
marie,  1  Strange,  605,  supra,  and  stating  that 
the  place  of  the  finding  was  ordinarily  im- 
material. 

The  result  therefore  seems  unquestionable 
that,  in  the  case  at  bar,  the  coins  sued  for 
belonged  to  the  finder  or  finders  as  against 
all  the  world  except  the  true  owner,  or  his 
legal  representatives,  when  discovered.  In- 
deed the  defendant's  counsel  does  not  serious- 
ly contend  to  the  contrary,  but,  as  already 
noted,  he  claims  under  the  motion  that  the 
defendant  was  in  fact  the  sole  finder  of  the 
coins,  and  further  insists  under  the  excep- 
tions that.  In  any  event,  these  actions  are 
not  maintainable  for  the  reason  that  an  ac- 
tion of  trover  will  not  He  in  favor  of  one 
tenant  la  common  against  bis  original  co- 
tenant. 

With  respect  to  things  so  far  Indivisible  in 
their  nature  that  the  share  of  one  cannot  be 
distinguished  from  that  of  the  other,  it  Is 
undoubtedly  a  well-established  rule  that  one 
tenant  in  -  common  cannot  maintain  trover 
against  his  co-tenant  for  the  reason  that  the 
two  are  equally  oitltled  to  possession,  and  the 
one  who  has  it  cannot  be  guilty  of  conversion 
by  retaining  it;  but  this  rule  "can  have  no 
reasonable  application  to  such  commodities 
as  are  readily  divisible  by  tale  or  measure  In- 
to portions  absolutely  alike  in  quality,  such 
as  grain  or  money."  Cooley  on  Torts  (2d 
Ed.)  p.  633.  Oessante  ratlone  legls,  cessat 
Ipsa  lex.  If  A.  and  B.  are  tenants  in  com- 
mon of  a  car  load  of  com,  and  B.,  denying 
A.'B  right  to  any  part  of  It,  refuses  to  sur- 
render his  half  on  demand,  this  is  deemed  In 
law  a  conversion,  because  the  commodity 
would  be  capable  of  exact  division  by  weight 
or  measure,  and  by  refusing  to  surrender  A.'s 
half  B.  exercised  a  dominion  over  it  incon- 
sistent with  A.'b  rights.  As  observed  by  the 
court  in  Pickering  v.  Moore,  67  N.  H.  636,  32 
Ati.  830,  81  L.  R.  A.  698,  68  Am.  St.  Rep.  695 : 
"One  Is  entitled  to  the  possession  of  the 
whole  in  those  cases  only  where  it  is  neces- 
sary to-  his  enjoyment  of  his  moiety.  Here 
It  is  not  necessary.  There  is  no  more  dif- 
ficulty in  separating  one  portion  from  anoth- 
er than  there  is  In  selecting  A.'b  marked  sheep 
from  B.'s  flock.    Either  may  make  the  divi- 


sion. The  law  is  not  so  unreasonable  as  to 
compel  a  resort  to  the  courts  in  order  to  ob- 
tain a  partition  which  either  may  make  with- 
out expense  and  without  danger  of  injustice 
to  his  co-tenant"  See,  also,  Fiquet  v.  Alli- 
son, 12  Mich.  828,  86  Am.  Dec.  64;  Ripley  v. 
Davis,  15  Mich.  76,  90  Am.  Dec.  262;  Oates 
V.  Bowers,  169  N.  Y.  14,  61  N.  B.  993,  88  Am. 
St  Rep.  530;  German  Nat  Bank  v.  Meadow- 
croft  95  III.  124,  S5  Am.  Rep.  137. 

It  Is  also  familiar  law  that  absolute  and 
unqualified  ownership  of  a  chattel  is  not  es- 
sential to  enable  one  to  maintain  trover  for 
its  conversion.  E<ither  a  general  or  special 
property  in  the  plaintiff  with  the  right  of 
possession  at  the  time  of  the  conversion  will 
be  sufficient  It  has  been  seen  that  ^  oU 
the  cases  above  cited  in  which  it  has  been 
held  that  the  finder  of  lost  property  is  enti- 
tled to  retain  possession  of  it  as  against  all  the 
world  until  the  rightful  owner  appears,  it  was 
also  held  that  the  finder  bad  a  special  or 
qualified  property  in  the  thing  found  suffi- 
cient to  enable  him  to  maintain  trover  for  it» 
conversion  against  any  one  except  the  true 
owner. 

Upon  the  assumption  then  that  tbe  plaln- 
iUtB  and  the  defendant  were  Joint  finders,  and 
therefore  tenants  in  common,  of  the  coin  con- 
tained In  the  cans  found  in  the  case  at  bar, 
each  was  entitled  to  possession  of  one-third 
of  it  and  charged  with  the  duty  of  holding  It 
for  the  true  owner  if  he  could  be  ascertained. 
He  was  under  obllgatlonB  to  exercise  rea- 
sonable cere  te  safely  keep  his  share  of  it 
and  be  prepared  to  restore  it  to  the  true  own- 
er whenever  he  might  appear,  and  was  there- 
fore authorized  to  maintain  such  action  as 
might  be  necessary  to  entitle  him  to  retain 
or  recover  possession  of  it  The  coins  were 
readily  divisible  into  three  parts  by  counting 
and  weighing,  but  the  defendant  denied  the 
plaintiffs'  rights  and  refuses  to  surrender  any 
part  of  the  coin.  This  was  effectually  a  con- 
version of  their  respective  shares  as  tenants 
In  common,  and  an  action  of  trover  was  the 
appropriate  remedy  for  each  plaintiff. 

2.  Under  the  motion  the  defendant  insists 
that  he  discovered  the  cans  under  circum- 
stances that  constitute  him  the  sole  finder  of 
the  coins;  but  under  instructions  upon  this 
point  to  which  no  exceptions  were  taken,  the 
jury  evidently  reached  the  conclusion  that 
the  plaintiffs  participated  in  the  discovery  so 
as  to  become  joint  finders  with  the  defendant 
with  equal  rights  in  the  property  found. 
They  awarded  to  each  plaintiff  $291.20,  and 
this  appears  to  have  been  precisely  one-third 
of  the  aggregate  market  value  of  all  tbe  coin. 
As  it  satisfactorily  appears  that  the  quantity 
of  coin  in  any  one  can  was  not  of  the  same 
value  as  that  In  any  other,  the  Jury  must 
have  decided  that  there  was  a  Joint  finding 
by  all  and  not  a  separate  finding  of  a  singltt 
can  by  each,  and  the  question  now  is  whether 
this  conclusion  of  the  jury  was  warranted  by 
the  evidence. 

A  mill  owned  by  Leonard  J.  Had^ett  bad 
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been  destroyed  by  Are,  including  a  small 
building  14  feet  distant  from  It  and  a  covered 
passageway  connecting  it  witb  tbe  mill.  The 
plaintiffs  and  defendant  were  employed  by 
the  owner  of  the  premises,  among  other 
things,  to  make  an  excavation  about  8  feet 
wide  for  a  shaftway  preparatory  to  the  erec- 
tion of  a  new  mill  on  tbe  same  site.  At  tbe 
time  of  the  discovery  of  tbe  coin,  they  were 
all  engaged  in  digging  out  the  gravel  and 
small  stones  in  tbe  passageway  connecting 
the  old  mill  with  tbe  small  building.  It  ap- 
peared in  evidence  that  there  had  been  some 
"Joking"  between  these  workmen  and  Mr. 
Sweet,  a  neighbor  who  happened  to  be  pres- 
ent with  reference  to  a  tradition  that  one 
Porter,  a  former  owner,  had  buried  some 
money  on  the  premises ;  but,  according  to  tbe 
testimony  in  behalf  of  the  plaintiffs,  the  coin 
was  discovered  under  the  following  circum- 
stances: The  plaintiffs  and  defendant  were 
working  in  the  trench  about  four  or  five 
feet  from  each  other,  when  the  defendant 
discovered  tbe  top  of  an  old  can,  and  asked 
Sweet,  who  wa^  walking  away,  to  come  back, 
saying,  "I  have  found  It"  Thereupon  the 
plaintiff  Morton  commenced  to  dig  out  the 
stones  and  gravel  around  the  can,  when  the 
defendant  tried  to  pull  it  out  with  his  hands, 
and  said :  "I  can't  lift  it  I  guess  It  is  filled 
with  sand."  After  further  digging  the  plain- 
tiff Morton  took  up  the  can,  when  the  bottom 
dropped  out  and  the  silver  coins  were  seen 
falling  from  the  can  among  the  stones.  The 
defendant  exclaimed:  "It  is  money.  I  wish 
I  hadn't  said  anything,  for  there  will  be  a 
row  over  it"  While  digging  out  more  stones 
for  the  purpose  of  picking  up  the  coins  that 
fell  among  the  stones,  the  plaintiff  Morton 
discovered  the  second  can,  which  was  taken 
out  by  tbe  defendant  and  Mr.  Sweet.  Morton 
continued  to  dig  out  the  stones  and  gravel 
and  soon  uncovered  the  third  can,  the  top  of 
which,  however,  appears  to  have  been  first 
seen  by  the  plaintiff  Weeks.  Thi?  can  was 
removed  by  the  defendant  and  the  plaintiff 
Morton.  The  three  cans  were  set  In  a  tri- 
angular position  about  a  foot  equidistant  from 
each  other;  the  spaces  between  them  being 
filled  with  stones  and  gravel. 

The  money  was  turned  Into  a  pail  and  pan 
and  carried  to  the  house  of  Leonard  J. 
Hackett  by  the  defendant  and  Mr.  Sweet, 
where  It  remained  from  Saturday  afternoon 
until  the  following  Monday,  when,  by  ar- 
rangement between  the  defendant  and  the 
owner  of  the  land,  the  money  was  deposited 
In  a  national  bank. 

The  defendant's  account  of  the  finding  is 
materially  different.  He  testifies  that  the 
cans  were  standing  In  a  row  close  to  each 
other,  and  that  when  he  unearthed  the  first 
one,  and  before  It  was  taken  out,  he  discover- 
ed the  other  two  through  the  openings  In  the 
stones  and  plainly  saw  the  bright  coins  in 
the  cans.     He  expressly  admits,  however, 


sufficient  evidence  to  warrant  the  Jury  in  ac- 
cepting the  plaintiffs'  version  of  the  finding, 
and  in  drawing  the  inference  that  neither 
the  plaintiffs  nor  the  defendant  had  any 
knowledge  or  belief  that  sliver  coins  had 
been  discovered  until  they  were  seen  to  fall 
through  the  bottom  of  the  first  can  after  it 
was  taken  out  by  the  plaintiff  Morton.  It 
may  also  be  fairly  inferred  from  the  conduct 
of  the  parties  that  at  the  time  of  the  discov- 
ery of  the  coins  neither  the  plaintiffs  nor  the 
defendant  understood  that  the  finder  of  mon- 
ey under  such  circumstances  acquired  any 
legal  claim  to  it  as  against  the  owner  of  tbe 
soil  where  it  was  found. 

The  solution  of  the  question  thus  raised, 
respecting  the  rights  of  the  several  parties 
who  participated  In  the  discovery  and  remov- 
al of  the  cans  containing  the  coin  in  dispute, 
Is  necessarily  attended  witb  some  practical 
difficulties.  Other  courts  have  encountered 
similar  difficulties  under  analogous  circum- 
stances. 

In  Keron  v.  Gashman  et  aL  (N.  J.  Eq. 
1806),  33  Atl.  1055,  one  of  several  boys  play- 
ing along  a  railroad  track  picked  up  an  old 
stocking  In  which  something  was  tied,  and. 
after  be  had  swung  it  about  in  play  for  a 
time,  a  second  one  of  tbe  boys  snatched  It 
or.  It  having  been  thrown  by  the  finder,  the 
second  boy  picked  it  up  and  began  striking 
the  other  boys  with  it  In  this  way  It  pass- 
ed from  one  to  another,  and,  finally,  while 
the  second  boy  was  swinging  It  It  broke 
open,  and  paper  money  to  the  amount  of  |776 
was  found  therein;  all  then  examining  it 
together.  It  was  bdd  that  the  money  be- 
longed to  all  the  boys  in  common.  In  the 
opinion  the  court  say: 

"This  money  within  the  stodcing  was 
therefore  the  lost  property,  and  as  to  this 
money  the  first  intention,  idea,  or  "state  of 
mind,'  as  It  is  called  in  some  of  the  authori- 
ties, arose  on  this  discovery.  As  a  play- 
thing, '  the  stocking  with  Its  contents  was 
In  the  common  possession  of  all  tbe  boys; 
and  Inasmuch  as  the  discovery  of  the  money 
resulted  from  the  use  of  the  stocking  as  a 
plaything,  and  In  the  course  of  the  play, 
the  money  must  be  considered  as  being 
found  by  all  of  them  in  common. 

"All  of  the  cases  agree  that  some  inten- 
tion or  state  of  mind  with  reference  to  the 
lost  property  is  an  essential  element  to 
constitute  a  legal  'finder'  of  such  property, 
and  the  peculiarity  of  the  present  case  la 
that  the  Intention  or  state  of  mind  neces- 
sary to  constitute  the  finder  must  relate  to 
the  lost  money  Inclosed  within  a  lost  stock- 
ing, and  not  to  the  lost  stocking  itself,  in 
the  condition  when  first  found ;  and,  ander 
the  circumstances  established  by  the  evi- 
dence In  this  case,  the  finder  of  the  lost 
stocking  was  not  by  reason  of  such  finding, 
the  legal  finder  of  the  lost  money  within  the 
stocking.     A   decree   will   therefore   be  ad- 


that  "we  all  had  hold  of  those  cans,"  and  it  vised  dividing  the  money  equally  between 
is  the  opinion  of  tbe  court  that  there  was  the  defendants." 
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In  Cammlngs  ▼.  Stone,  13  Mlcb.  70,  the 
plalntMTB  tugboat,  while  towing  a  raft  be- 
longing to  the  defendant,  slackened  speed, 
and  on  starting  again  the  tow  line,  which 
was  the  property  of  the  defendant,  canght 
and  drew  up  an  anchor  and  dialn  which 
were  secured  and  put  on  the  raft  by  the  de- 
fendant, and  it  Was  held  that  the  plaintiff 
and  defendant  were  joint  finders  of  the 
propwty. 

In  these  decisions  the  courts  appear  to 
have  been  governed  by  those  practical  con- 
siderations of  fairness  and  conceptions  of 
common  right  which  Influence  just  and 
thoughtful  men  in  the  ordinary  affairs  of 
life  and  which  are  in  harmony  with  the 
principles  of  equity  and  not  discountenanced 
by  rules  of  law.  In  reaching  tjie  conclusion 
that  the  discovery  of  the  three  cans  should 
be  deemed  one  transaction,  and  that  the  par- 
ticipation of  the  plaintiffs  in  the  discovery 
of  the  coins  was  sufficient  to  constitute 
them  Joint  finders  with  the  defendant,  the 
jury  In  the  cases  at  bar  appear  to  have  been 
governed  by  the  same  equitable  considera- 
tions, and  It  is  the  opinion  of  the  court  that 
the  verdicts  were  warranted  by  the  evidence. 

Bxceptions  and  motions  overruled. 


(104  He.  28E) 

HOORD  et  al.  t.  ARCHER. 

(Supreme  Judicial  Court  of  Maine.     July  10, 
1008.) 

1.  Appeal  and  Erboe  (J  027*)— Exceptions 
TO  Nonsuit— Rbveew. 

Upon  exceptions  to  an  order  of  nonsuit,  the 
question  is  whether  the  report  of  the  evidence 
contains  evidence  sufficient  to  prove  all  the 
propositions  essential  to  the  maintenance  of  tlie 
action.  If  any  one  of  those  propositions  is  sap- 
ported  by  the  evidence  reiwrted,  the  exceptions 
must  be  overruled. 

['Bi.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  !  927.*] 

2.  Appeai,  and  Ebbob  (|   648*)— Repobt  of 
Evidence— Amendment. 

If  the  report  of  the  evidence,  upon  excep- 
tions to  an  order  of  nonsuit,  does  not  contain  es- 
sential evidence  actually  introduced  at  the  trial, 
it  may  be  amended  by  the  presiding  justice  to 
include  such  evidence;  but,  if  the  evidence  was 
not  thus  actually  introduced,  the  fact  that  it 
was  omitted  because  of  an  understanding  that 
the  proposition  to  be  proved  by  it  was  admitted, 
does  not  authorize  the  report  to  be  amended  to 
include  such  evidence,  unless  by  consent. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Deo.  Dig.  I  648.*] 

3.  Tbespass  (I  43*)— Evidence  or  Kntbt  — 
Necessitt. 

In  an  action  of  trespass  quare  clausum,  evi- 
dence of  an  entry  upon  the  locus  by  the  defend- 
ant is  essential  to  the  maintenance  of  the  ac- 
tion ;  and«  if  the  plaintiff  rests  his  case  without 
such  evidence,  a  nonsuit  is  projjeriy  ordered, 
though  the  plaintiff  omitted  to  introduce  the 
evidence  because  of  a  justifiable  understanding 
that  the  entry  was  admitted.  If  upon  such  or- 
der the  plaintiff  elects  to  except  to  the  order, 
instead  of  asking  leave  to  reopen  the  case  and 


Introduce  the  evidence.  Us  exceptions  must  be 
overruled. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Dec  Dig.  i  43.*] 

(Official.) 

Exceptions  from  Supreme  Judicial  (>>urt, 
nancock  County. 

Action  by  Fred  Moore  and  Jeremiah  Hur- 
ley against  Alton  Archer.  A  nonsuit  was 
ordered  for  defendant,  and  plaintiff  excepts. 
Exceptions  overruled. 

Trespass  quare  clausum  fregit,  brought  by 
the  plaintiff  against  the  defendant,  alleging 
that  the  defendant,  on  February  12,  1908, 
with  force  and  arms  broke  and  entered  the 
plaintiffs'  close  situate  in  Plantation  No.  8, 
Hancock  -  county,  and  then  and  there  cut 
down  and  carried  away  certain  wood  and 
lumber  then  and  there  growing.  Plea  the 
general  issue,  with  brief  statement  alleging 
as   follows: 

"(1)  If  he  was  cutting  or  doing  other  acts 
on  said  premises,  described  in  plaintiffs'  writ, 
at  any  time,  he  was  so  acting  by  authority 
of,  and  under  permission  from,  Lynwood  F. 
Giles. 

'•(2)  That  said  Lynwood  F.  Giles  Is  vested 
with  legal  title  to  the  premises  described  in 
the  writ  of  plaintiffs,  and  was  so  vested  at 
and  before  the  time  alleged  that  the  trespass 
was  committed." 

The  action  came  on  for  trial  at  the  April 
term,  190S,  Supreme  Judicial  Court,  Hancock 
county.  At  the  conclusion  of  the  plaintiffs' 
evidence  the  presiding  justice,  upon  motion 
of  the  defendant,  made  the  following  order: 
"Nonsuit  for  the  defendant  is  ordered  with 
stipulation  on  his  part  that  If  the  law  court 
overrules  this  order,  then  the  defendant 
agrees  that  judgment  may  be  entered  for  the 
plaintiffs  In  the  sum  of  SIO  and  costs."  To 
this  order  the  plaintiffs  excepted. 

Argued  before  EMERY,  C.  J.,  and  SAV- 
AGE, PEABODT,  CORNISH,  KING,  and 
BIRD,  JJ. 

D.  E.  Hurley,  for  plaintiffs.  L.  F.  Giles, 
for  defendant 

EMERT,  G.  J.  This  was  an  action  of  tres- 
pass quare  clausum.  The  plaintiffs  having 
put  In  their  evidence  and  rested,  the  defend- 
ant moved  for  a  nonsuit,  and  stipulated  that 
If  the  law  court  should  find  that  the  evi- 
dence would  sustain  the  action.  It  might  or- 
der judgment  for  the  plaintiffs,  with  dam- 
ages assessed  at  $10.  A  nonsuit  was  order- 
ed, and  the  plaintiffs  brought  the  case  to  the 
law  court  on  exceptions  to  that  order. 

At  the  oral  argument  the  defendant  claim- 
ed that  there  was  no  evidence  that  he  or 
bis  servants  had  made  any  entry  at  all  upon 
the  land  described  in  the  writ.  The  plain- 
tiffs claimed  that  It  was  the  understanding 
at  the  trial  that  the  entry  was  admitted,  and 
that  the  only  question  in  the  case  was  the 
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SuflBdency  of  tbe  pUintlffB'  title  and  poeses- 
Bion  to  mali^tain  tbe  action.  The  defendant, 
however,  would  not  admit  that  such  was  the 
understanding.  While  from  all  the  clrcnm- 
Btances  It  does  seem  probable  that  the  entry 
was  not  understood  to  be  in  dispute,  yet 
there  was  no  evidence  of  entry  in  the  record 
before  us.  Tbe  general  Issue  was  pleaded, 
which  put  the  entry  directly  in  iBsue.  In  his 
brief  statement,  and  in  bis  admissions  of 
record,  tbe  defendant  carefully  avoided  ad- 
mitting tbe  entry  as  a  fact  His  willingness 
to  have  Judgment  go  against  him  in  case  the 
plaintiffs'  evidence  showed  a  cause  of  action 
would  seem  to  indicate  that  be  reserved  all 
points  as  to  the  sufiBciency  of  the  evidence. 

But  whatever  the  fact  may  be,  or  whatever 
the  understanding  was,  the  only  question  be- 
fore us  is  whether  tbe  evidence  shows  that 
the  order  of  nonsuit  was  erroneous.  Inas- 
much as  that  evidence  falls  to  show  the  fact 
of  entry  a  fact  essential  to  the  maintenance 
of  the  action,  the  nonsuit  was  rightly  or- 
dered. 

If,  as  seems  probable,  the  plaintiffs  omit- 
ted  proving  the  entry  because  of  their  Justi- 
fiable understanding  that  It  was  and  would 
be  admitted,  there  seems  to  be  no  way  to 
relieve  them  as  the  case  is  presented.  There 
was  a  ruling  on  the  evidence.  There  is  no 
suggestion  that  the  bill  of  exceptions  does 
not  present  the  question  ruled  upon  fairly 
and  fully.  If  the  exceptions  be  dismissed  or 
discharged,  instead  of  being  considered  and 
overruled,  that  ruling  remains  In  force;  the 
nonsuit  stands.  Tbe  plaintiffs'  only  remedy 
would  seem  to  be  to  bring  a  new  action,  and 
at  the  trial  prove  what  is  not  expressly  ad- 
mitted on  the  record. 

Exceptions  overruled. 

(7S  N.  H.  B8«) 

ROBINSON  T.  MONADNOCK  PAPER  MILL. 

(Supreme  Court  of  New  Hampshire.    Hills- 
borough.   Jan.  6,  1009.) 

1.  Trial  (8  120*)— Abguiuswtb  of  CoUHSEii— 
Evidence  to  Sustain. 

An  inference  that  the  suit  was  champer- 
tons,  BO  as  to  justify  the  statement  in  argu- 
ment of  defendant's  counsel  that  plaintifTs  claim 
was  a  dishonest  one  "jobbed  out'  to  the  deputy 
^eriff,  could  not  be  properly  drawn  from  evi- 
dence that  plaintiff  employed  a  deputy  sheriff 
to  prepare  the  case  for  trial,  and  that  tbe  deputy 
employed  engineers,  who  looked  to  him  for  their 
pay,  gave  them  directions  as  to  making  their 
surreys,  and  took  the  writ  in  the  action  to  an- 
other deputy  to  serve. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  i  120.»] 

2.  Affeal  and  Ebbob  (§  925*)— Pbesituftion 
—Argument  or  Counsel. 

Where,  on  motion  to  set  aside  the  verdict 
tor  misconduct  of  counsel  in  argument,  the 
question  whether  a  certain  inference  could  prop- 
erly be  drawn  from  the  evidence  is  transferred 
from  the  superior  court  to  the  Supreme  Court, 
with  the  statement  that  the  verdict  is  to  be  set 
aside  unless  the  argument  was  justifiable,   no 


presumption  that  the  error  ot  counsel  was  coi> 
rected  by  the  court  can  be  indulged. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  925.*] 

Transferred  from  Superior  Oourt;  Hillsbor- 
ough County;  Pike,  Judge. 

Action  by  Henry  F.  Kobinson  against  the 
Monadnock  Paper  Kill.  A  qnestion  on  a 
motion  to  act  aside  the  verdict  was  trans- 
ferred to  the  Supreme  Court  Elzc^tlon 
sustained.    Verdict  set  aside. 

Case,  for  flowage.  Trial  by  Jury,  and  ver- 
dict for  the  defendant  The  evidence  tended 
to  show  that  the  plaintiff  employed  a  deputy 
sheriff  to  prepare  tbe  case  for  trial ;  that 
the  officer  employed  engineers,  who  looked 
to  blm  for  their  pay,  gave  them  directions 
as  to  making  tbelr  surveys,  and  took  tbe 
writ  in  the  action  to  another  deputy  to  serve. 
Against  tbe  plaintifTs  objection,  and  after 
warning  from  the  court  that  be  must  take 
his  chances,  the  defendant's  counsel  argued 
that  the  plaintifTs  claim  was  a  dishonest  one, 
"Jobbed  out"  to  the  deputy  sheriff.  On  a  mo- 
tion to  set  aside  the  verdict  for  misconduct 
of  counsel,  tbe  presiding  Justice  found  that 
the  argument  was  Intended  to,  and  probably 
did.  Influence  tbe  Jury.  Tbe  question  wheth- 
er the  inference  could  properly  be  drawn 
from  the  evidence  was  transferred,  without 
ruling,  by  Pike,  J.,  from  the  May  term, 
1908,  of  the  superior  court 

James  F.  Breonan,  for  plaintiff.  Hamblett 
&  Spring  and  Doyle  Sc  Lnder,  for  defendant 

PEASLEE,  J.  There  was  no  evidence  from 
wblcb  tbe  Inference  tbat  tbe  suit  was  a 
champertous  one  could  properly  be  drawn. 
The  presumption  that  the  error  of  counsel 
was  corrected  by  tbe  court  (Mitchell  v.  Rail- 
road, 68  N.  H.  96,  117,  84  Atl.  674)  cannot 
be  applied  here;  for  It  not  only  appears  in 
the  case  that  the  error  was  not  corrected, 
but  It  is  stated  in  terms  that  the  verdict  is 
to  be  set  aside  unless  the  argument  was 
Justifiable. 

Exception  sustained.  Verdict  set  aside. 
All  concurred. 


(76  N.  H.  let) 

OITT  OF  MANCHESTER  ▼.  HODGE  et  sL 

(Supreme  C?ourt  of  New  Hampshire.    Hills- 
borough.   Jan.  5,  1900.) 

Private  Roads  (8  8*)— Obsibuckoh— Rights 

or  Abutteeb. 

Abutting  owners  upon  a  private  way  can 
use  the  opposite  half  of  the  way  which  abats 
upon  a  cemetery,  and  the  legal  title  of  which  is 
in  the  city  as  trustee  for  the  cemetery,  for  trav- 
el only,  and  can  only  use  tbe  other  halt  for 
travel  and  other  purposes  not  inconsistent  with 
Its  reasonable  free  use  as  a  way  by  the  city  la 
going  to  and  from  the  cemetery,  and  an  obstruc- 
tion of  the  way  will  be  restrained. 

[Ed.    Note.— For    other    cases,    see    Private 
Roads,  Dec  Dig.  §  &.*] 
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.  Tramferred  frtnn  Superior  Court.  HUhk 
borough  County;    Pike,  Judge. 

Bill  by  the  City  of  Mancbeeter  against  Jer- 
emiab  Hodge  and  another.  Transferred 
from  roperlor  court.    Case  discharged. 

See,  also,  73  N.  H.  617,  64  Atl.  28.  and  74 
N.  H.  468,  69  Atl.  927. 

Willow  street  Is  a  private  way,  and  Is 
the  westerly  boundary  of  the  plaintiffs'  land 
and  the  easterly  boundary  of  the  defendants' 
land.  The  defendants  are  In  iMssesslon  of 
the  street  opposite  their  respective  proper- 
ties, have  Inclosed  the  same  with  fences,  have 
built  sheds  thereon,  and  have  Incumbered  the 
ground  with  lumber,  stone.  Iron,  and  otber 
things  In  great  quantities.  By  so  doing  they 
have  prevented  and  still  prevent  all  travel 
over  the  street,  and  deprive  tl)e  plaintiffs  ot 
all  means  of  access  to  their  cemetery  over 
the  same.  In  this  proceeding  the  plaintiffs 
moved  that  the  defendants  be  ordered  to 
remove  all  obstmctlons  thus  maintained  by 
them.  The  defendants  claim  that  they  have 
the  legal  right  to  use  and  occupy  Willow 
street  In  the  manner  and  to  the  extent  above 
set  forth.  If  they  do  not  have  the  legal  right 
to  BO  use  the  street  or  any  part  of  It,  an 
injunction  is  to  Issue  to  the  extent  of  the  un- 
lawful occupation  thereof;  otherwise,  the 
plalntlffa'  motion  for  such  an  order  is  to  be 
denied. 

George  A.  Wagner,  David  Cross,  and  Tag- 
gart,  Tuttle,  Burroughs  &  Wyman,  for  plain- 
tiffs. Bumham,  Brown,  Jones  &  Warren, 
for  defendants. 

BINGHAM.  J.  The  defendants,  as  abut- 
ting owners  upon  Willow  street,  have  no 
right  to  use  the  half  of  the  street  adjacent  to 
the  cemetery  for  any  purpose  other  than 
travel,  and  no  right  to  use  the  other  half  of 
the  street,  except  for  the  purpose  of  travel, 
and  such  other  purposes  as  are  not  Inconats- 
tent  or  incompatible  with  Its  reasonably  free 
use  as  a  way  by  the  city  In  going  to  and 
from  the  cemetery.  Graves  v.  Shattuck,  35 
N.  H.  257,  69  Am.  Dec.  636;  Low  v.  Street- 
er.  66  N.  H.  36,  20  Atl.  247,  9  L.  R.  A.  271 ; 
Ladd  V.  Brick  Co.,  68  N.  H.  186,  37  AU.  1041 ; 
Jewell  T.  Clement  69  N.  H.  133,  39  Atl.  582; 
Tador  Ice  Co.  v.  Cunningham,  8  Allen  (Mass.) 
189;  Welch  v.  Wilcox,  101  Mass.  162,  100 
Am.  Dec.  113;  Williams  v.  Clark,  140  Mass. 
338,  6  N.  B.  802. 

It  is  found  that  the  defendants  bave  so  in- 
closed and  Incumbered  the  street  as  to  pre- 
vent all  travel  upon  It.  This  means,  as  we 
understand  it,  that  the  defendants  not  only 
use  the  half  of  the  street  adjacent  to  the 
cemetery  for  purposes  other  than  travel,  but 
so  use  the  half  adjacent  to  their  own  prem- 
ises as  to  wholly  exclude  the  city  from  its 
use,  and  is  equivalent  to  a  finding  that  the 
ose  made  by  the  defendants  is  inconsistent 
with  the  reasonably  free  use  of  the  street  as 


a  way  to  the  cemetery.    Therefore,  as  the 
case  stands,  th*  plaintiffs'  motion  should  be 
granted  and  an  injunction  issue  accordingly. 
Case  discharged.    All  concurred. 


m  N.  B.  vm 

W.  p.  CHAMBERLAIN  00.  v.  TUTTLB. 

(Supreme  Court  .of  New  Hampshire.    Cheshire. 
Jan.  6,  1909.) 

1.  Appkai,  and  Bbbob  (S  267*)  — Pbxsenta- 
TioR  or  OxocNDS  or  Bxvixw— Exoeptioii 

TO  jDOOlfKNT. 

No  question  is  presented  for  review,  where 
no  exception  was  taken  to  the  order  of  judg- 
ment. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Brtor,  Dec.  Dig.  i  287.*] 

2.  Bales  (f  2S0*>— Rights  or  Btttis  AeAinsr 
Third  Pabties— Cbepitobb. 

Where  hotel  furniture  was  sold  on  Satur- 
day afternoon,  the  sale  being  made  six  miles 
from  the  hotel,  and  the  buyer  did  not  then  talce 
possession  of  the  property,  because  the  carpet 
could  not  be  taken  up  before  dark,  intendina  to 
take  possession  Monday,  but  nothing  was  done 
to  show  that  title  had  passed,  or  to  give  notori- 
ety to  the  sale,  it  was  invalid  as  agEtinst  credit' 
on  of  the  seller  attaching  the  property  before 
actual  possession  was  taken,  and  the  fact  that 
it  was  more  convenient  for  the  buyer  to  take 
possassion  on  Monday  did  not  make  delivery  im- 
possible on  Saturday,  so  as  to  excnse  the  buyer's 
failure  to  then  take  possession. 

lEd.  Note.— For  otber  cases,  see  Sales,  Cent. 
Dig.  i  630;    Dec.  Dig.  f  230.*] 

Transferred  from  Superior  Court  Cheshire 
County;  Stone,  Judge. 

Action  by  the  W.  P.  Chamberlain  Company 
against  William  S.  Tnttl&  Order  of  judg- 
ment for  defendant  and  case  transferred 
from  the  superior  court  Judgment  for  de- 
fendant 

March  14,  1908,  the  defendant  sheriff  of 
the  county,  duly  attached  upon  a  valid  writ 
the  proi)erty  In  question,  which  was  furni- 
ture in  a  hotel  at  Marlborough,  as  the  goods 
of  George  L.  Cutting,  without  notice  of  the 
plaintiffs'  daim.  They  claimed  the  property 
under  a  bill  of  sale  from  Cutting  given  the 
same  day,  but  before  the  attachment  There 
was  no  delivery  of  the  property  to  the  plain- 
tiffs, but  it  remained  in  the  hotel,  which  was 
open  and  occupied  by  Cutting.  The  sale  was 
made  at  the  plaintiffs'  place  of  business  in 
Keene,  six  miles  from  the  hotel,  on  Satur- 
day afternoon.  The  plaintiffs  did  not  then  go 
to  toke  possession  of  the  prox>erty  because 
there  was  not  time  enough  to  take  up  the 
carpets  before  dark,  but  they  Intended  to  take 
possession  Monday  morning,  and  so  arranged 
with  Cutting. 

John  B.  Allen  and  Charles  H.  Hers^,  for 
plaintiff.    Joseph  Madden,  for  defendant 

PARSONS,  0.  J.  In  the  absence  of  an  ex- 
ception to  the  order  of  judgment  there  is  no 
question  before  the  court  Assuming  from 
the  transfer  of  the  case  that  the  plaintlffr 
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excepted  to  the  order,  they  take  notbtng  by 
such  exception.  By  the  terms  of  sale  the 
property  was  left  In  Cnttlng's  possession  un- 
til the  following  Monday,  without  anything 
to  Indicate  the  change  of  title  or  to  give  no- 
toriety to  the  sale.  Such  unexplained  reten- 
tion of  possession  is  a  conclusive  badge  of 
fraud,  which  renders  the  sale  inyalid  as 
against  a  subsequent  purchaser  or  attaching 
creditor  without  notice.  "It  is  unnecessary 
to  cite  authorities  to  the  point  that  a  sale 
of  chattels  is  invalid  as  to  creditors  of  the 
vendor  when  the  property  Is  allowed  to  re- 
main in  his  use  and  possession."  Doucet  ▼. 
Richardson,  67  N.  H.  180,  187,  29  Ati.  635. 
See  cases  collected  in  Loeke  v.-  Brick  Co.,  73 
N.  H.  492-*i»4,  63  Atl.  17a  Evidence  that  It 
was  more  convenient  to  delay  the  delivery 
does  not  authorize  a  finding  that  delivery 
was  Impossible.  If  at  the  time  of  the  sale 
manual  delivery  could  not  be  made  because 
the  negotiators  were  at  a  distance  from  the 
property,  the  arrangement  that  the  vendees 
should  not  go  to  the  hotel  where  the  vendor 
lived  to  take  possession  until  a  later  date 
permitted  the  vendor  to  resume  the  actual 
possession  with  all  the  indicia  of  o'wnership, 
and  to  retain  the  use  of  the  chattels  iq  the 
meantime.  "It  Is  the  open  possession  by  the 
vendor  as  owner  that  works  the  fraud." 
Coming  V.  Records,  69  N.  H.  390,  395,  46  Atl. 
462,  465,  76  Am.  St  Rep.  178.  It  could  not 
be  found  upon  the  facts  that  the  situation 
was  such  that  there  could  be  no  delivery. 
Rlcker  v.  Cross,  6  N.  H.  670-572 ;  Coming  v. 
Records,  supra.  The  parties  agreed  that 
there  should  be  none,  and  this  siecret  agree- 
ment renders  the  sale  Invalid  against  the 
subsequent  attaching  creditor. 

Judgment  for  the  defendant.  All  con- 
curred. 

(75  N.  H.  181) 
BUNKER  V.  MANCHESTER  REAL  ES- 
TATE &  MFG.  CO. 

(Supreme  Court  of  New  Hampafaire.    Rocking- 
ham.    Dec.  1,  1908.) 

1.  JUDOUENT    (8   729*) — CONCLTrSIVKNESS. 

A  decree,  enjoining  plaintiff  from  cntting 
timber  on  land  claimed  by  her  under  a  deed 
which  the  adverse  party  claimed  was  fraudulent, 
without  prejudice  to  any  right  to  object  to  the 
levy  made  by  such  party,  does  not  estop  plaintiff 
to  deny  the  validity  of  the  deed. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec  Dig.  i  729.*] 

2.  Fbatjdulent  Coitvetances  (J  113*)  — Sb- 
CBET  Trusts— Transaction   Constttutino. 

Plaintiff's  agreement  to  reconvey  land  on 
repayment  of  borrowed  money,  and  in  the  mean- 
time to  permit  the  borrower's  father  to  cut  fire- 
wood on  the  locus,  constituted  a  secret  trust. 

[E<3.  Note.— For  other  cases,  see  Fraudulent 
Conveyancee,  Cent.  Dig.  8  365;  Dec.  Dig.  i 
113.*j 

3.  Fbaudui-eht  Conveyances  (J  118*)  — Se- 
OBET  Trusts— Termination. 

If  the  secret  trust,  constituted  by  plaintiff's 
agreement  to  reconvey  land  on  the  repayment 


of  borrowed  money,  was  terminated  before  the 
borrower's  creditor  attached  the  land,  by  plain- 
tiff's agreement  to  take  tbe  land  in  jpayment  of 
the  debt,  and  by  recording  the  deed,  plaintiff's 
title  is  valid. 

[EM.  Note. — For  other  cases,  see  E^vdalent 
Conveyances,  Dec.  Dig.  {  113.*] 

4.  Fbacdttlent  Convetances  ({  808*)— Jtjet 

Questions. 

Where  plaintiff  claimed  land  sold  und^r  ex- 
ecution, against  one  to  whom  plaintiff  agreed  to 
reconvey  on  repayment  of  borrowed  money, 
whether  the  trust  in  plaintiff  was  terminated  by 
his  acrreeing  to  take  the  land  in  payment  of  the 
debt  before  the  land  was  attached  by  the  bor- 
rower's creditor  held,  under  the  evidence,  a  jnry 
question. 

[Ed.  Note.— For  other  cases,  tee  Fraudulent 
Conveyances,  Dec.  Dig.  (  308.*] 

6.  Feaudulent  Conveyances  (i  291*)— Evi- 
dence—Inadequacy  OF  Consideration. 
That  land  was  worth  $250  more  than  the 
grantee  paid  for  it  was  relevant,  but  not  con- 
clusive, on  the  issue  of  fraud  in  the  conveyance. 
[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,   Cent  Dig.   i  8o6;    Dec.   IMg.  { 
201.*] 

6.  Trespass  (i  27*)— Defenses— Frauddleht 
Conveyances. 

Where  one  suing  for  trespass  to  land  claim- 
ed under  a  deed  recorded  before  the  land  was 
sold  under  execution  against  her  grantor,  de- 
fendant claiming  under  the  sale,  the  action  could 
only  be  defeated  by  showing  that  plaintiff's 
deed  was  fraudulent. 

[Ed.  Note.— For  other  cases,  see  Trespass,  Dee. 
Dig.  i  27.*] 

7.  Fraudulent  Conveyances  (§  286*) — Evi- 
DENCE— Knowledge  of  Record. 

Where  an  action  involved  an  issue  whether 
plaintiff's  deed,  which  was  recorded  before  an  ex- 
ecution sale  to  another,  under  which  defendant 
claims,  was  fraudulent,  defendant's  knowledge 
of  the  record  was  immaterial. 

[Ed.  Note. — For  other  cases,  see  Fraadulent 
Conveyances,  Dec.  Dig.  §  286.*] 

8.  Appeal  and  Ebbob  (f  lOoO*)— Habm^usss 
Ebrob— Admission  of  Evidence. 

To  be  reversible  error  evidence  Improiierly 
admitted  must  have  been  both  immaterial  and 
prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1050.*] 

9.  CoBPOBATioNS.  (J  428*)— Notice  to  AoEitr. 

Where  plaintiff,  in  suing  for  trespass  to 
land,  claimed  under  a  deed  recorded  before  the 
land  was  sold,  under  execution  against  her  gran- 
tor, under  which  sale  defendant  company  claims, 
a  declaration  by  plaintiff's  counsel  to  a  third 
person  before  defendant  purchased  that  tber« 
was  great  risk  in  buying  was  inadmissible 
against  defendant,  if  such  third  i)er8on  was  not 
its  representative. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  §  428.*] 

Transferred  from  Superior  Court,  Ro<&- 
Ingbam  County;   Chamberlin,  Judge. 

Action  by  Julia  A.  Bunker  against  the 
Manchester  Real  Estate  &  Manufactnrtng 
Company.  Transferred  on  defendant's  ex- 
ceptions, on  verdict  for  plaintiff.  Exceptions 
overruled. 

Trespass  quare  clausum.  Plea,  the  gen- 
eral issue,  title  to  the  locus,  and  res  Judicata. 
Trial  by  Jury,  and  verdict  for  the  plaintiff. 
Transferred  from  the  October  term,  1907,  of 
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the  superior  court,  by  Chamberlln,  3.  In 
February,  1902,  the  plaintiff  loaned  $500  to 
Alice  M.  Beao,  and  took  a  warranty  deed  of 
the  locuB  as  security  therefor.  The  under- 
standlbg  between  the  parties  was  that  the 
plaintiff  should  reconvey  upon  payment  of 
the  loan.  The  plaintiff  also  agreed  that  Gil- 
man  A.  Bean,  father  of  Alice,  might  cut  his 
firewood  on  the  locus  while  she  held  It,  and 
because  of  this  collateral  agreement  she  did 
not  at  that  time  record  her  deed.  The  plain- 
tiff knew  that  Alice  was  In  pressing  need  of 
money,  but  was  not  aware  that  she  was  In- 
solTcnt.  Among  others,  Alice  was  Indebted 
to  one  Head,  who  was  pressing  her  for  pay- 
ment at  the  time  she  borrowed  of  the  plain- 
tiff, and  continued  to  do  so  until  early  In 
November,  1902,  when  he  asked  her  to  fur- 
nish security,  and  was  Informed  that  she  had 
conveyed  the  locus  to  the  plaintiff.  Head 
then  called  upon  the  plaintiff,  and  learned' 
that  she  claimed  to  own  the  land.  Novem- 
ber 14,  1902,  Alice  told  the  plaintiff  that  she 
would  be  unable  to  redeem.  The  plaintiff 
thereupon  agreed  to  take  the  land  In  payment 
of  her  debt,  and  recorded  her  deed.  Novem- 
ber 25,  1902,  Head  sued  Alice,  and  attached 
the  locus  as  her  property,  the  action  being 
entered  at  the  January  term,  1903,  of  the  su- 
perior court.  Some  time  In  January,  1903, 
Alice's  father  obtained  xMrmlsslon  from  the 
plaintiff  to  cut  wood  on  the  locus,  and  on 
February  6,  1903,  Head  petitioned  for  an  In- 
junction to  restrain  the  plaintiff  and  the 
Beans  from  removing  any  wood  from  the 
premises  during  the  pendency  of  his  suit 
against  Alice,  alleging,  among  other  things, 
that  the  conveyance  to  the  plaintiff  was 
fraudulent  as  to  him.  On  this  petition  the 
following  decree  was  made:  "The  above- 
entitled  action  having  been  duly  served,  and 
the  defendants  having  appeared  by  their 
counsel,  but  no  answer  having  been  filed, 
now  It  is  ordered^  and  decreed  that  the  plain- 
tiff's bill  be  taken  as  confessed,  that  the  said 
defendants,  and  each  of  them,  be  perpetual- 
ly enjoined  from  taking  any  wood  or  timber 
from  the  land  described  in  the  plalntifTs  1)111 
under  the  pretended  conveyance  to  paid  Julia 
A.  Bunker,  without  prejudice,  however,  to 
any  rights  they,  or  either  of  them,  may  have 
to  object  to  the  levy  by  the  plaintiff  on  said 
premises."  Head  recovered  Judgment  against 
Alice  at  the  October  term,  1903,  and  levied 
on  the  loais,  which  was  sold  on  the  execu- 
tion December  2,  1903,  and  came  by  subse- 
quent conveyances  to  the  defendants.  The 
plaintiff  objected  to  the  sale,  and  notified  the 
purchaser  that  she  owned  the  land.  Subject 
to  the  defendants'  exception,  one  of  the  plaln- 
tifTs counsel  testified  that  before  the  defend- 
ants purchased  the  land  he  told  one  Mead 
that  there  was  great  risk  in  buying  it.  The 
defendants  also  excepted  to  the  denial  of 
their  motion  for  the  direction  of  a  verdict  in 
their  favor. 

Eastman,  Scammon  &  Gardner,  for  plain- 
tiff.   O.  K.  &  B.  T.  Bartlett,  for  defendant 


YOUNG,  J.  1.  It  is  unnecessary  to  con- 
sider the  defendants'  contention  that  the 
plaintiff  is  estopped,  by  the  decree  In  the 
equity  proceeding,  to  deny  that  her  deed  Is 
fraudulent  as  to  the  defendants,  for  the  de- 
cree itself  expressly  reserves  to  her  the  right 
to  litigate  the  title  to  the  locus. 

2.  The  plaintiff's  agreement  to  reconvey 
whenever  Miss  Bean  repaid  the  money  she 
borrowed,  and  in  the  meantime  to  permit  her 
father  to  cut  his  firewood  on  the  locus,  con- 
stituted a  secret  trust  (Watklns  v.  Arms,  64 
N.  H.  99,  6  Atl.  92) ;  but  it  does  not  necessari- 
ly follow  from  the  fact  that  the  trust  existed 
when  the  conveyance  was  made  that  It  ex- 
isted when  Head  attached  the  land.  If  It 
had  ceased  to  exist  before  the  land  was  at- 
tached, the  plaintlfTs  title  is  valid.  Weeks 
V.  Fowler,  71  N.  H.  518,  520,  63  Atl.  543; 
Mandlgo  v.  Healey,  69  N.  H.  94,  95,  45  Atl. 
318;  Smyth  v.  Carilsle,  17  N.  H.  417,  419; 
Oriental  Bank  v.  Haskins  (Mass.)  3  Mete. 
S32,  840,  37  Am.  Dec.  140.  Whether  or  not 
the  parties  had  terminated  the  trust  before 
the  laud  was  attached  is  a  question  of  fact, 
and  was  properly  submitted  to  the  Jury,  for 
it  could  be  found  that  Miss  Bean  ceased  to 
have  any  rights  in  the  premises  on  November 
14,1902. 

8.  The  fact  that  the  Jury  found  that  the 
land  was  worth  $250  more  than  the  plaintiff 
paid  for  it  is  not  equivalent  to  a  finding  that 
the  conveyance  was  fraudulent  as  to  cred- 
itors. Although  the  lnadequa(!y  of  the  con- 
sideration was  relevant  upon  the  issue  of 
fraud,  it  was  not  conclusive.  Norris  v.  Clark, 
72  N.  H.  443,  444,  57  Atl.  334;  Eastman  ▼. 
Plumer,  46  N.  H.  464,  479;  Washband  v. 
Washband,  27  Conn.  424;  20  Cyc.  520.  The 
defendants,  therefore,  take  nothing  by  this 
finding,  for  it  Is  not  inconsistent  with  the 
general  verdict  for  the  plaintiff. 

4.  If  it  is  conceded  that  the  defendants'  ex- 
ception to  the  evidence  is .  broad  enough  to 
include  the  objection  they  now  make  to  it 
that  there  Is  nothing  to  show  that  Mead,  with 
whom  the  witness  talked,  was  their  treasur- 
er, and  that  the  evidence  is  merely  an  at- 
torney's opinion  of  the  effect  of  the  decree 
in  the  equity  proceeding,  and  for  that  rea- 
son irrelevant,  it'  does  not  follow  that  the 
verdict  should  be  disturbed.  The  record  title 
to  the  property  was  in  the  plaintiff,  and  the 
only  way  the  defendants  could  defeat  her  ac- 
tion was  by  showing  that  the  deed  from  Miss 
Bean  to  her  was  fraudulent.  As  to  that  is- 
sue the  defendants'  knowledge  of  the  record 
was  immaterial,  and  the  Jury  should  have 
been  so  instructed  at  some  time  in  the  course 
of  the  trial.  There  can  tie  no  presumption, 
therefore,  that  the  evidence  produced  the  ver- 
dict. Consequently  the  error  Incident  to  its 
admission  furnishes  no  sufficient  reason  for 
setting  aside  the  verdict;  for,  to  Justify  such 
a  proceeding.  It  must  appear  that  the  evi- 
dence was  both  Immaterial  and  prejudicial. 
State  V.  Danforth,  78  N.  H.  215,  60  Atl,  839, 
111  Am.  St  Bep.  600 ;  Smith  t.  Morrill,  71  N. 
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H.  409,  62  AU.  028;  Rogen  t.  Eenrldc,  63 
N.  H.  835.  Tt>l8  CMDcInslon  is  based  on  the 
proposition  tbat  the  Jury  fonnd  that  Mead, 
with  whom  the  witness  talked,  was  the  de- 
fendants' treasurer.  Of  coarse,  if  the  ]a^ 
did  not  find  tbat  Mead  was  the  treasurer, 
they  could  not  consider  the  evidence  for  any 
purpose,  and  would  have  been  so  Instructed 
if  the  defendants  had  so  requested. 
Exceptions  overruled.    All  concurred. 


(T6  N.  H.  168) 

DB  EOCHBJMONT  T.  NEW  TORE  CENT. 
&  H.  R.  R.  R. 

(Supreme  Court  of  New  Hampshire.    Rocking- 
ham.   Jan.  6,  1909.) 

1.  Attachment  (J  49*)— Pbopbbtt  Subject  to 
—Freight  Cars  Not  in  Use. 

Freight  cars  of  a  railroad  when  not  in  ac- 
tnal  use  may  be  attached  like  other  persouaJ 
property,  as  against  the  objection  tbat  they  are 
needed  to  enable  the  railroad  to  perform  its 
public  duty. 

[Eld.  Note.— For  other  cases,  see  Attadiment, 
Cent  Dig.  1 127;  Dec.  Dig.  i  49.»] 

2.  CoMHERCE  (t  48*)  — State  Rboui,a«ons  — 
Incidental  Intebfebence  with  Intebsta.te 

COMltERCE. 

The  enforcement  of  a  valid  state  statute 
will  not  be  stayed  merely  because  it  may  inci- 
dentally affect  interstate  commerce. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Dec.  Dig.  i  48. *J 

8.  Commerce  (J  81*)  —  State  Aitaohment 

Laws— Railroad  Cars. 

Pub.  St.  1901,  c.  220,  t%  1,  2,  making  all 
property  liable  to  be  taken  in  execution,  subject 
to  attachment,  and  defining  exempt  property,  is 
valid,  and  an  attachment  of  a  freight  car  of  a 
railroad  not  in  actual  use  does  not  directly  af- 
fect interstate  commerce. 

[Ed.   Note.— For  otbCr  cases,  see  Commerce, 
Dec.  Dig.  i  81,*1 

4.  Commerce  ({  81*)— Attachment  oe  Cabs  or 

Foreign  Railroad. 

Rev.  St.  U.  S.  i  52.58  (TJ.  S.  Corop.  St. 
1901,  p.  3564),  authorizing  every  railroad  to 
cany  over  its  road  freight  and  property  on  their 
way  from  any  state  to  another  state,  and  to 
connect  with  roads  of  other  states  so  as  to  form 
a  continuous  line  for  the  transportation  of  the 
same  to  the  place  of  destination,  gives  railroads 
the  right  to  engage  in  interstate  business,  and 
to  become  jointly  interested  with  roads  in  other 
states  in  interstate  business  originating  on  their 
lines;  and  a  foreign  railroad,  contracting  with 
a  domestic  railroad  for  the  through  shipment  of 
cars,  stands  on  the  same  footing  as  the  domestic 
railroad,  and  the  statute  does  not  forbid  the  at- 
tachment of  a  car  of  tlie  foreign  railroad  when 
in  the  state  and  not  in  actual  use. 

[E«d.  Note.— For  other  cases,  see  Commerce, 
Dec.  Dig.  i  81.*] 

6.  Commerce  (f  81*)  —  State  ATTAOHMSirr 

IiAws — Railroad  Cars. 

The  object  of  Interstate  Commerce  Act  (Act 
Feb.  4.  1887,  c.  104,  24  Stat.  379  [U.  S.  Oomp. 
St.  1901,  p.  3154]),  forbidding  railroads  from 
giving  preferences  to  persons  or  places,  etc.,  is 
to  compel  railroads  to  carry  for  all  on  equal 
terms  and  for  a  fair  price,  without  unnecessary 
delay,  and  the  act  is  not  in  conflict  with  a  state 
statute  permitting  the  attachment  of  freight 
cars  when  not  in  actual  use. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Dec.  Dig.  i  81.*] 


Transferred  from  Superior  Oourt,  Bode- 
Ingham  County ;  Pike,  Judge. 

Action  by  Hetty  E.  De  Roctaemont  against 
the  New  Xork  Central  &  Hudson  River  Rail- 
road. The  question  of  the  validity  of  tbe 
attachment  of  a  car  of  defendant  was  trans- 
ferred from  the  superior  court  Case  dis- 
charged. 

The  defendants  do  not  own  or  operate  a 
railroad  in  this  state,  and  have  no  place  of 
business  here,  but  they  have  a  contract  witb 
tbe  Boston  &  Maine  Railroad  whereby  eacb 
corporation  sends  its  cars  over  the  road  of 
the  other.  Each  pays  the  other  for  the  use 
of  a  car  so  sent,  from  the  time  of  its  receipt 
until  its  return,  and  has  a  right  to  load  It 
on  the  return  Journey,  provided  it  is  routed 
toward  the  point  at  which  it  was  received. 
Tbe  car  in  question  was  loaded  in  the  state 
of  New  York  for  Oreenland,  N.  H.,  was  un- 
loaded as  soon  as  it  arrived  at  Greenland. 
and  was  attached  before  the  Boston  &  Maine 
Railroad  had  time  to  return  it  to  tbe  defend- 
ants. The  defendants  appeared  specially, 
and  moved  to  dismiss  (1)  because  of  tbetc 
contract  with  the  Boston  &  Maine  Railroad ; 
and  (2)  because  the  car  was  being  used  in 
Interstate  business  at  the  time  of  the  attach- 
ment 

Samuel  W.  Emery,  Jr.,  for  plaintiff.  John 
W.  Keilesy,  for' defendants 

TOUNG,  J.  1.  The  fact  that  the  Boston 
&  Maine  Railroad  Is  not  party  to  this  pro- 
ceeding is  an  answer  to  the  defendants'  first 
position.  It  win  be  time  enough  to  consider 
whether  that  corporation  had  an  interest 
in  tbe  car,  which  tbe  sheriff  was  bound  to  re- 
spect, when  It  sues  falm  for  attaching  the 
property.  Southern  Ry.  Co.  t.  Brown  (Oa.) 
62  S.  E.  177. 

2.  It  was  decided  in  Boston,  etc  R.  R.  t. 
Oilmore,  S7  N.  H.  410,  72  Am.  Dec  336,  tbat 
sections  1  and  2,  c.  184,  Rev.  St  (Pub.  St 
1901,  c.  220,  S;  1,  2),  authorized  the  attach- 
ment of  freight  cars  which  were  not  In  ac- 
tual use,  as  well  as  other  property  belong- 
ing to  a  railroad ;  that  is,  the  mere  fact  that 
railroads  are  public  service  corporations  does 
not  render  their  property  exempt  from  at- 
tachment even  though  It  Is  needed  to  enable 
them  to  perform  their  public  duty.  Although 
that  case  holds  that  freight  cars  may  be  at- 
tached when  not  in  actual  use,  tbe  question 
whether  the  attachment  of  such  projjerty  Is 
forbidden  by  tbe  commerce  clause  of  the  fed- 
eral Constitution,  or  by  tbe  laws  Congress 
has  enacted  in  pursuance  of  the  power  vest- 
ed in  it  by  that  clause,  was  neither  raised  nor 
considered;  so,  even  If  the  defendants  in 
that  action  were  in  fact  engaged  in  Inter- 
state commerce,  the  case  is  not  decislTe  of 
tbe  present  defendants'  contention  that  the 
attachment  of  the  car  in  question  was   an 
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Illegal  Interference  with  It  Wyatt  t.  Board 
of  Equalization,  74  N.  H.  652,  70  Atl.  387. 

Although  the  precise  question  raised  by 
the  defendants'  motion  to  dismiss  has  nev- 
er been  considered  by  this  court,  It  has  been 
considered  by  the  courts  of  Georgia,  West 
Virginia,  South  Carolina,  Illinois,  Minneso- 
ta, and  the  Eighth  Judicial  Circuit  of  the 
United  States.  The  Georgia  conrt  holds  that 
such  an  attachment  is  not  an  illegal  Inter- 
feroice  with  interstate  commerce.  Southern, 
etc..  Go.  ▼.  Railroad,  127  Ga.  %S,  56  S.  B. 
742,  9  L.  R.  A.  (N.  S.)  853,  lid  Am.  St  Rep. 
356.  The  West  Virginia,  South  Carolina, 
Minnesota,  and  federal  courts  hold  that  it 
is  an  illegal  Interference  with  interstate 
commerce.  Wall  v.  Railway,  62  W.  Va.  485, 
44  S.  B.  294,  64  L.  R.  A.  601,  04  Am.  St  Rep. 
048;  Shore  t.  Railroad,  76  S.  C.  472,  67  S. 
B.  626;  Gonnery  y.  Railroad,  92  Minn.  20, 
09  N.  W.  865,  64  Ii.  R.  A.  624,  104  Am.  St 
R^.  669;  Davis  v.  Railroad  (C.  0.)  146  Fed. 
40S.  The  Illinois  court  holds  that  the  stat- 
utes of  that  state  do  not  authorize  the  at- 
tachment of  such  a  car.  Michigan  Central 
R.  R.  ▼.  Railroad,  1  111.  App.  399.  All  the 
courts,  therefi^re,  which  have  considered  the 
question,  except  those  of  Georgia  and  pos- 
sibly Calif  omla  (Humphreys  v.  Hopkins,- 81 
Cal.  551,  22  Pac.  892,  6  L.  R.  A.  792,  15  Am. 
St  Rep.  76),  hold  that  such  attachments  are 
void;  but  they  do  not  agree  as  to  why  they 
are  void,  nor  lay  down  any  rule  to  determine 
what  constitutes  an  interference  with  inter- 
state commerce,  within  the  meaning  of  the 
federal  Constitution.  The  reasons  the  de- 
fendants urge  for  holding  the  attachment 
▼old  are  that  it  is  forbidden  (1)  by  the  com- 
merce clause  of  the  federal  Constitution ;  (2) 
by  section  6258  of  the  Revised  Statutes  of 
the  United  States ;  and  (3)  by  the  interstate 
commerce  act 

(1)  Is  this  attachment  forbidden  by  the 
commerce  clause  of  the  federal  Constitution? 
Although  the  Supreme  Court  of  the  United 
States  has  not  passed  upon  the  precise  point 
involved  in  this  case,  it  has  frequently  con- 
sidered the  question  of  what  constitutes  an 
Illegal  interference  with  Interstate  commerce 
(Galveston,  etc.,  Ry.  v.  Texas,  210  U.  S.  217, 
28  Sup.  Ct  638,  52  L.  Ed.  1031;  The  Win- 
nebago, 205  U.  S.  354,  27  Sup.  Ct  509,  51  I.. 
Ed.  836;  Delamater  v.  State,  205  U.  8.  98, 
27  Sup.  Ct  447,  61  I*  Ed.  724;  Hatch  ▼. 
Reardon,  204  U.  S.  152,  27  Sup.  Ct.  188,  51 
Ii.  Ed.  415;  Martin  v.  Railroad,  203  V.  S. 
284,  27  Sup.  Ct  100,  51  h.  Ed.  184;  New 
Mexico  V.  Railroad,  203  U.  8.  88,  27  Sup. 
Ct  1,  61  U  Ed.  78 ;  Foppiano  v.  Speed,  199  U. 
S.  601,  26  Sup.  Ct  138,  60  L.  Ed.  288;  Old 
Dominion  S.  S.  Co.  v.  Virginia,  198  U.  S. 
299,  25  Sup.  Ct  686,  49  L.  Ed.  1059;  Field 
V.  Company,  194  U.  S.  618,  24  Sup.  Ct  784, 
48  L.  Ed.  1142;  American  Steel  &  Wire  Co. 
▼.  Speed,  192  U.  S.  500,  24  Sup.  Ct  365,  48 
Ij.  Ed.  588;  Pennsylvania  R.  R.  v.  Knight 
192  U.  S.  21,  24  Sup.  Ct  202,  48  L.  Ed.  325; 
Pennsylvania  R.  R.  v.  Hughes,  191  U.  S.  477, 


24  Sup.  Ct  182,  48  L.  Ed.  268;  Wisconsin, 
etc.,  Ry.  V.  Powers,  191  U.  S.  379,  24  Sup.  Ct 
107,  48  L.  Ed.  229 ;  Allen  v.  Company,  191  U. 
S.  171,  24  Sup.  Ct  39,  48  L.  Ed.  134 ;  Louis- 
ville, etc.,  R.  R.  V.  Eubank,  184  U.  S.  27,  22 
Sup.  Ct  277,  46  L.  Ed.  416 ;  Plumley  v.  Mas- 
sachusetts, 155  U.  8.  461,  15  Sup.  Ct.  154,  39 
U  Ed.  223;  Kldd  v.  Pearson,  128  U.  S.  1,  9 
Sup.  Ct  6,  82  L.  Ed.  346 ;  ShCTlock  v.  Ailing, 
93  U.  S.  99,  23  Ii.  Ed.  819) ;  and  "the  argu- 
ment In  each  case  leads  to  the  conclusl<ni 
that  if  the  thing  Itfielf  is  in  pursuance  of  a 
valid  state  law,  Its  enforcement  wUl  not  be 
stayed  because  It  may  incidentally  aCTect  in- 
terstate commerce"  (Southern,  etc.,  Co.  v. 
Railroad,  127  Ga.  626,  56  8.  B.  742,  9  L.  R. 
A.  [N.  8.]  853,  119  Am.  St  Rep.  356).  The 
test,  therefore,  to  determine  whether  the  at- 
tachment In  this  case  was  forbidden  by  the 
commerce  clause  is  to  inquire  (1)  whether  the 
statute  which  authorized  it  is  a  valid  state 
law;  and,  if  it  Is,  (2)  whether  the  attach- 
ment of  the  car  was  a  direct  interference 
with  interstate  commerce.  That  the  statute 
under  which  the  attachment  was  made  la 
a  valid  state  law,  enacted  to  enable  creditors 
to  collect  their  debts,  and  for  no  other  or 
ulterior  purpose,  is  not  questioned.  Hence 
the  attachment  of  the  car  was  not  forbidden 
by  the  commerce  clause  of  the  federal  Con- 
stitution; for  it  is  obvloTis  that  seizing  a 
car  when  it  is  not  in  use  does  not  directly 
affect  either  Intrastate  or  interstate  com- 
merce. 

(2)  The  next  question  is  as  to  the  effect  of 
section  5258  of  the  Revised  Statutes  of  the 
United  States  (U.  8.  Comp.  St  1901,  p.  8664), 
on  the  validity  of  the  attachment.  That 
section  provides  that  "every  railroad  com- 
pany in  the  United  States  •  ♦  •  is  here- 
by authorized  to  carry  upon  and  over  its 
road  •  •  •  freight  and  property  on  their 
way  from  any  state  to  another  state,  •  •  * 
and  to  connect  with  roads  of  other  states  so 
as  to  form  coptinuous  lines  for  the  trans- 
portation of  the  same  to  the  place  of  destina- 
tion." As  this  section  has  been  construed,  it 
gives  railroads,  no  matter  where  they  are  in- 
corporated, the  right  to  engage  in  Interstate 
business  in  all  parts  of  the  United  States,  and 
to  become  Jointly  interested  with  roads  in 
other  states,  in  the  Interstate  business  origi- 
nating on  thdr  lines.  Cincinnati,  etc.,  Ry. 
▼.  Commission,  162  U.  S.  184,  192,  16  Sup. 
Ct  700,  40  Ii.  Ed.  985.  Consequently,  when 
the  defendants  made  their  contract  with  the 
Boston  &  Maine  Railroad,  they  became  Joint- 
ly Interested  with  that  road  in  all  the  inter- 
state business  originating  on  either  road,  to 
be  delivered  to  the  other  for  purpose  of  car- 
riage to  its  destination.  When  the  defend- 
ants delivered  the  car  in  question  to  the  Bos- 
ton &  Maine  Railroad,  they  eng^ed  in  busi- 
ness in  this  state  by  their  duly  authorized 
agent — the  Boston  &  Maine  Railroad.  -  There 
is  no  force,  therefore.  In  their  contention 
that  the  attachment  Is  a  direct  interference 
with  interstate  commerce  because  it  compels 
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tiiem  to  come  Into  a  state  In  -whlcb  they  are 
not  doing  buslnesa,  for  the  purpose  of  de- 
fending this  suit ;  for  they  were  doing  busi- 
ness here  when,  the  car  was  attached,  and 
will  continue  -to  do  business  here  as  long  as 
their  contract  with  the  Boston  &  Maine 
Railroad  remains  in  force.  If  section  5258 
compelled  the  defendants  to  send  cars  into 
this  state,  there  would  be  force  In  their  con- 
tention that  It  must  be  assumed  Congress  did 
not  Intend  to  compel  them  to  follow  cars  all 
over  the  United  States,  In  the  defense  of  ac- 
tions begrm  by  attaching  them.  But  as  has 
been  seen,  section  52o8  permits,  but  does  not 
compel,  the  sending  of  cars  by  the  defend- 
ants over  other  roada  Consequently  the  pre- 
sumption is  that  Congress  Intended,  In  case 
they  availed  themselves  of  the  provisions  of 
the  section  and  sent  their  cars  Into  this 
state,  that  they  should  stand  as  well  as  they 
would,  and  no  better  than  they  would.  If  they 
were  Incorporated  here,  or  If  they  were  the 
owners  or  lessees  of  the  Boston  &  Maine 
Railroad.  Neither  does  the  defendants'  con- 
tention that  delivering  freight  to  a  connect- 
ing carrier  outside  this  state,  to  be  hauled 
Into  It,  Is  not  doing  business  here,  come  to 
anything.  EiVen  If  It  Is  sound  as  an  abstract 
legal  proposition.  It  has  no  application  to  the 
facts  of  this  case.  As  has  been  seen,  the  de- 
fendants were  Jointly  interested  with  the 
Boston  &  Maine  Railroad  In  the  safe  delivery 
of  the  contents  of  the  attached  car  to  the 
consignee  at  Greenland.  Act  June  29,  1906, 
c.  8591,  34  Stat  591  (U.  S.  Comp.  St.  Supp. 
1907,  p.  892).  Consequently  they  were  doing 
business  here  in  the  same  way  every  member 
of  a  partnership  does  business  wherever  any 
of  his  partners  carry  on  the  joint  enterprise. 
But  If  It  be  conceded  that  the  defendants  are 
not  doing  business  here.  It  Is  not  a  greater 
hardship  to  compel  them  to  come  here  to  de- 
fend this  suit  than  It  would  be  to  send  the 
plalntlft  to  New  York  to  prosecute  her  claim 
against  them. 

If,  therefore,  the  attachment  In  this  case 
Is  forbidden  by  section  5258,  the  reason  for 
It  Is  not  because  the  defendants  have  no 
place  of  business  In  this  state,  but  liecause 
they  were  engaged  In  Interstate  commerce, 
and  used  the  car  in  question  in  that  branch 
of  their  business;  for,  as  has  been  seen,  the 
section  permits,  but  does  not  compel,  them  to 
engage  in  that  traffic.  Kentucky,  etc,  Co. 
V.  Railroad  (C.  C.)  37  Fed.  567,  625,  2  L.  R. 
A.  289;  Cincinnati,  etc.,  Ry.  v.  Commission, 
162  D.  S.  184, 192, 16  Sup.  Ct.  700, 40  L.  Ed.  935. 
Consequently  there  can  be  no  presumption 
that  Congress  intended,  in  case  the  defend- 
ants accepted  the  provisions  of  the  interstate 
commerce  act,  to  exempt  their  cars  from  the 
operation  of  the  laws  of  the  states  into  which 
they  were  sent,  when  they  would  not  be  so 
exempted  if  they  owned  the  roads  over  which 
the  cars  were  sent,  or  If  they  hauled  the  cars 
over  those  roads  with  their  own  engines. 
Western  Union  Tel.  Co.,  v.  Massachusetts,  12' 
U.  8.  530.  8  Sup.  Ct  961,  31  U  Ed.  790; 


Batterman  v.  Company,  127  U.  S.  411,  8  Sup. 
Ct  1127,  32  L.  Ed.  229;  Leloup  v.  Port  of 
Mobile,  127  U.  S.  640,  8  Sup.  Ct  1380,  32  L. 
Ed.  311;  Massachusetts  v.  Company,  141  U. 
S.  40,  11  Sup.  Ct  889,  35  L.  Ed.  028;  Pull- 
man's Car  Co.  V.  Pennsylvania,  141  U.  S.  18, 
11  Sup.  Ct  876,  35  L.  Ed.  613;  Western  Un- 
ion Tel.  Co.  V.  Gottlieb,  190  U.  S.  413,  23  Sup. 
Ct  730,  47  li.  Ed.  1116 ;  Central  Stockyards 
V.  Railway,  192  U.  S.  568,  24  Sup.  Ct  339,  48 
U  Ed.  665. 

Since  this  is  so,  the  same  test  should  be 
applied  to  determine  the  validity  of  tbe  at- 
tachment, in  so  far  as  section  5258  is  con- 
cerned, as  would  be  applied  if  tbe  car  were 
owned  by  the  Boston  &  Maine  Railroad.  20 
narv.  Law  Rev.  319,  320.  As  has  already 
been  stated,  that  test  Is  to  Inquire  whether 
the  interference  la  direct  or  merely  inciden- 
tal. Maine  v.  Railway,  142  U.  S. '217,  12 
Snp.  Ct  121,  35  L.  Ed.  994.  That  this  Is  tlie 
proper  test  will  be  apparent  from  an  exam- 
ination of  .any  one  of  tbe  different  lines  of 
cases  which  decide  when  a  particular  act 
constitutes  an  Illegal  interference  with  Inter- 
state commerce.  Take,  for  example,  the 
decisions  relating  to  taxation.  An  examina- 
tion of  the  cases  shows  that  the  test  applied 
to  determine  the  validity  of  a  tax  is  not  to 
inquire  where  the  owner  of  the  property  re- 
sides or  does  business,  but  whether  the  tax 
directly  afFects  interstate  commerce;  for. 
although  states  cannot  legally  tax  such  com- 
merce (Galveston,  etc.,  Ry.  v.  Texas,  210  U.  S. 
217,  28  Sup.  Ct  638,  52  L.  Ed.  1031),  they 
may  tax  railroads  as  going  concerns  (Maine 
V.  Railroad,  142  U.  S.  217,  12  Sup.  Ct  121.  35 
L.  Ed.  994).  Oars  employed  within  tbe  lior- 
ders  of  a  state  may  be  taxed  as  capital  em- 
ployed there,  notwithstanding  they  are  used 
In  interstate  traffic,  and  their  owners  neith- 
er reside  nor  have  places  of  business  in  the 
state.  New  York  Central  R.  R.  v.  Miller,  202 
U.  S.  584,  26  Sup.  Ct  714,  50  L.  Ed.  1155; 
Pullman's  Car  Co.  v.  Pennsylvania,  141  U.  S. 
18,  11  Sup.  Ct.  876,  35  L.  Ed.  613. 

(3)  The  attachment,  therefore,  created  a 
valid  lien  on  the  car  In  favor  of  the  plalntUT 
unless  the  making  of  such  an  attachment  is 
forbidden  by  the  Interstate  commerce  act 
(Act  Feb.  4,  1887,  c.  104,  24  Stat  379  [U.  S. 
Comp.  St  1901,  p.  3154]).  Sections  1,  6,  8.  9. 
and  10  of  the  act  provide  that  It  shall  apply 
to  all  steam  railroads  engaged  In  Interstate 
commerce,  either  over  their  own  roads,  or  by 
virtue  of  the  provisions  of  section  5258  of  the 
Revised  Statutes  of  the  United  States  that 
railroads  shall  make  and  post  rates  and  not 
change  them  without  notice,  and  that  one 
injured  by  a  railroad's  failure  to  comply 
with  the  provisions  of  the  act  shall  have  a 
civil  remedy  against  tbe  offending  corpora- 
tion, and  also  tbe  right  to  enter  a  complaint 
with  the  Interstate  commerce  commission. 
Sections  2,  3,  4,  5,  and  7  forbid  the  railroads 
to  which  the  act  applies  to  make  special 
rates  or  pooling  agreements ;  to  give  prefer- 
ences to  either  persons  or  places ;'  to  chaige 
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more  for  a  short'taaui  than  for  a  long  haul  in 
the  same  direction;  or  to  combine  to  prevent 
the  continuous  carriage  of  goods.  Sections 
11  to  24  create  the  commission,  Impose  its 
duties,  and  prescribe  its  mode  of  procedure. 
It  is  clear  from  this  synopsis  of  the  act  that 
It  was  not  intended  to  enable  railroads  en- 
gaged in  Interstate  commerce  to  avoid  pay- 
ment of  their  Just  debts,  but  to  compel  them 
to  carry  for  all  on  equal  terms  and  for  a 
'  fair  price,  without  unnecessary  delay  and 
without  giving  undue  preference  to  persons 
or  places,  and  to  prevent  railroads  which 
engage  in  the  business,  under  the  provisions 
of  section  5258,  from  transshipping  car  load 
lots  of  freight  at  connecting  points.  Cincin- 
nati, etc.,  Ry.  v.  Commission,  162  U.  S.  184, 
187,  16  Sup.  Ot.  700,  40  L.  Ed.  935. 

Is  the  attachment  of  freight  cars  which 
are  not  in  actual  use  forbidden  by  the  act? 
In  other  words,  is  a  statute  which  permits 
their  attachment  In  conflict  with  the  provi- 
sions of  the  act?  It  seems  clear  that  it  la 
not  Such  a  statute  is  not  open  to  the  ob- 
jection that  it  tends  to  promote  the  evils  at 
which  the  Interstate  commerce  act  is  aimed, 
or  that  It  directly,  or  Indirectly,  tends  to 
defeat  any  of  the  purposes  Congress  had  In 
view  when  the  legislation  was  enacted.  If 
our  statute  permitted  the  attachment  of  cars 
in  transit,  or  even  when  they  are  in  use,  there 
would  be  some  foundation  for  the  contention 
that  it  Is  calculated  to  produce  a  direct  in- 
terference'with  interstate  commerce;  but,  as 
It  does  not  permit  the  attachment  of  cars 
which  are  In  use.  It  Is  not  open  to  that  ob- 
jection. 

Case  discharged.    All  concurred. 


(7B  N.  H.  171) 

LANCASTER  &  J.  BLEJCTRIO  LIGHT  CO. 
V.  JONES  et  al. 

(Supreme  Court  of  New  Hampshire.    Coos. 
Jan.  6,  1909.) 

1.  Deeds  (g  98*)— Constbuction — Intent. 

The  intention  of  tlie  parties  to  a  deed  to  be 
ascertained  is  that  expressed  by  the  language 
used. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  I  231;    Dec.  Dig.  »  83.*] 

2.  Evidence  (f  4ei»)— Pabol  Evidence  Ar- 
TBcnnQ  WarriNGs. 

The  rule  that  construction  of  a  written  in- 
strument is  the  ascertainment  of  the  Intention 
of  the  parties,  determined  like  a  question  of  fact 
by  the  natural  weight  of  competent  evidence, 
and  not  by  the  application  of  arbitrary  rules, 
does  not  abolish  the  rule  that  a  written  instru- 
ment cannot  be  contradicted  or  varied  by  parol 
evidence. 

[Ed.   Note.— For  other  cases,   see   Evidence, 
Cent.  Dig.  K  212»-2133 ;   Dec.  Dig.  |  «}1.*] 

3.  Deeds  (|  100*)— Constbuction— SrraATioN 
or  Pasties. 

In  construing  a  deed,  it  is  the  duty  of  the 
court  to  place  itself  as  nearly  as  possible  in  the 
situation  of  the  parties  when  the  deed  was  made 
that   it  may   gather   their  intention   from   the 


language  used,  viewed  in  the  light  of  the  sur- 
rounding circumstances. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  g  239;   Dec  Dig.  g  100.*] 

4.  Watebs  and  Wateb  Cotjkses  (g  156*)  — 
Conveyance  of  Wateb  Rights— Constbuc- 
tion. 

Landowners  on  the  north  and  south  banks 
of  a  river  each  conveyed  to  the  same  grantees  a 
portion  of  their  lands.  The  deed  of  the  owner 
on  the  north  bank  also  contained  a  clause  con- 
veying all  his  right  and  interest  in  the  river  or 
in  any  land  or  ivater  privilege  on  the  sooth  or 
opposite  bank,  and  the  deed  of  the  owner  on 
the  south  bank  contained  a  like  clause,  substl- 
tnting  "north"  for  "south."  The  title  so  united 
in  the  cMnmon  grantees  came,  by  intermediate 
conveyances,  which,  instead  of  setting  out  a  new 
description  covering  the   united  properties,  re- 

Seated  the  descriptive  portions  of  each  of  audi 
eeds,  to  a  grantee  who  conveyed  land  on  the 
north  bank  of  the  river,  the  right  to  raise  a 
dam  to  a  fixed  height  and  of  no  wage,  all  his 
right  and  interest  in  the  river  and  water  privi- 
leges on  the  south  shore,  and  a  small  lot  on 
the  south  shore  at  the  end  of  a  dam  then  on 
the  premises.  Held,  that  such  last  deed  con- 
veyed the  right  to  the  entire  power  furnished  by 
the  river,  and  not  merely  the  power  appurtenant 
to  the  north  bank  or  one-half  the  power  of  the 
river. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  g  156.*] 

5.  Watebs  and  Wateb  Coubses  d  166*)— 
Daks— Heiqht— Measubb. 

Under  the  grant  of  a  right  to  raise  a  dam 
not  exceeding  10  feet  in  height  at  a  point  nam- 
ed or  at  any  other  point  up  the  river,  provided 
that  the  flowage  should  not  be  further  up  the 
river  than  would  be  occasioned  by  a  dain  at 
such  i)oint  and  at  such  height,  the  power  ob- 
tainable Is  not  made  the  measure  of  the  right, 
but  the  flowage  that  wonld  be  occasioned  by  a 
dam  at  the  point  named  10  feet  high. 

[EM.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  g  156.*] 

6.  Watebs  and  Wateb  Coubses  (g  156*)  — 
Dams. 

The  grant  of  a  right  to  raise  a  dam  not 
exceeding  10  feet  in  height  does  not  require  a 
dam  every  point  of  whose  crest  is  10  feet  above 
the  point  of  the  river  bottom  vertically  be- 
neath it  but  only  a  dam  so  constructed  as  to 
produce  no  more  flowage  than  such  a  dam. 

Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  g  156.*] 

7.  Watebs  and  Wateb  Coubses  (g  176*)  — 
Wateb  Povi'eb—Impaiement— Damages. 

Owners  of  a  water  power  are  entitled  to 
damages  for  all  injury  directly  and  naturally 
resulting  from  a  wrongful  impairment  thereof, 
but  cannot  recover  for  subsequent  occurrences 
of  which  the  wrongful  act  furnished  merely  the 
occasion  upon  which  other  causes  operated  to 
produce  the  injurious  result. 

[E)d.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  gg  237-243;  Dec. 
Dig.  g  176.*] 

8.  Watebs  and  Wateb  Coubses  (g  179*)  — 
Wateb  Powsb  —  Impairment  —  Que.ition8 
fob  Juby. 

Whether  raising  tlie  water  at  a  dam  above 
the  height  to  which  it  conld  be  lawfully  held 
was  the  proximate  cause  of  a  loss  of  business 
by  an  upper  riparian  owner  also  having  a 
water  power  is  a  question  of  fact 

[Ed.  Note. — For  other  eases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  g  179.*]  • 


V^. 
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9.  Watebs  iHD  WATn  CouBSsB  n  179*)  — 
Wateb  Powkb  —  iMFAUoaHT  —  Bubdeh  or 
Pkoof. 

In  an  action  for  injnir  to  a  water  power, 
the  owner  of  the  power  has  the  borden  of  show- 
ing diat  It  is  more  probable  than  otherwise  that 
the  Injury  lias  been  caused  by  the  act  of  which 
oomplaint  is  made. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  218;  Dec  Dig. 
i  179.*}  »    »  .       • 

la  Watebs  aitd  Wateb  Comscs  (|  171*)  — 

FlX>WIirO  liANDB— DAlfAGEH. 

Though  a  riparian  owner  has  a  right  to  ft 
reasonable  ase  of  the  stream  as  it  flows  over 
his  land,  yet,  if  be  .obstructs  it  so  as  to  cause 
the  water  to  flow  back  and  flood  the  land  of  an 
owner  above  him,  he  is  liable  for  the  injury  oc- 
casioned. 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent.  Dig.  {|  216-222;    Dec. 
Dig.  1 171.»] 

11.  Watebs  and  Water  Coubses  (f  178*)  — 
Wbongtui.  Fxawaob  —  Measubk  ot  Dam- 
ages. 

The  measure  of  damaj^es  for  ft  wrongful 
flowage  by  lower  riparian  owners  resulting  in  a 
transfer  of  water  power  developed  by  the  upper 
owners'  dam  to  the  lower  owners  is  the  rental 
value  of  the  power  so  taken,  and  this,  though 
the  upper  owners  had  no  occasion  to  use  tbe 
power  while  the  lower  owners  were  diverting  it 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  {{  251-255;  Dea 
Dig.  I  178 ;»  Damages,  Cent  Dig.  {|  270%, 
282.] 

12.  Watebs  and  Wateb  Coubses  (I  178*)  — 
Wateb  Powrb — Iif paibmeht  —  E vwENcnfr- 
Admissibilitt. 

Upon  the  question  of  the  rental  value  of 
water  power  wrongfully  appropriated,  the  in- 
come received  by  those  appropriating  It  from  its 
use  is  evidence,  but  not  the  measure  of  recovery. 
[Hid.  Note.— For  other  cases,  see  Waters  and 
Water  Course*,  Cent.  Dig.  ft  251-255;  Dec 
Dig.  i  178;*    Damages,  Cent.  Dig.  JH  27UV^, 

Transferred  from  SuperiM:  Court,  Coos 
County;    Pike,  Judge. 

Bill  by  the  Lancaster  &  Jefferson  Electric 
Light  Company  against  one  Jones  and  others. 
Decree  for  plaintiff,  and  case  transferred 
from  tlie  trial  term.    Case  discharged. 

Bill  in  equity  alleging  the  wrongful  main- 
tenance of  a  dam  upon  Israel's  river  to  the 
Injury  of  tlie  plaintiffs,  owners  upon  tlie 
stream  above,  and  asking  a  reformation  of 
deeds  and  an  assessment  of  damages*  wltli  a 
prayer  for  an  injunction. 

Edgar  M.  Bowker  and  George  F.  Morris, 
for  plaintiff.  Drew,  Jordan  &  ShurtleS  and 
Smltb  &  Smith,  for  defendants. 

PARSONS,  C.  X  The  questions  trans- 
ferred are  (1)  the  construction  ot  the  deeds 
In  the  defendants'  chain  of  title  as  to  the  ex- 
tent of  their  rights  in  the  river,  whetlier 
as  riparian  proprietors  they  own  one-half, 
or  the  whole,  of  the  power  furnished  by  the 
stream  at  their  dam,  and  as  to  the  height  to 
which  they  own  the  right  to  maintain  the 
Aam;  and  (2)  the  measure  of  damages. 

December  6,  1800,  Harry  E.  Stevens  con- 
veyed by  deed  of  tliat  date  to  Cauger  & 


Sullivan  a  tract  of  land  on  the  northerly 
banlc  of  Israel's  river.  After  describing  this 
tract  by  courses,  distances,  and  monuments, 
tin  language  of  the  deed  is:  "This  deed 
giving  said  grantees  the  rl^t  to  raise  a  dam 
across  said  river  not  exceeding  ten  feet  In 
height  at  a  point  seventeen  rods  and  ten 
linlcs  westerly  of  the  first  named  bound,  or 
at  any  point  easterly  on  said  land — but  the 
flowage  shall  not  be  further  up  said  river 
than  would  be  occasioned  by  a  dam  at  the  . 
aforesaid  point  and  at  the  above  height 
Also  we  hereby  convey  to  said  grantees  all 
our  right,  title,  and  interest  which  we  may 
have  in  any  way  acquired  in  and  unto  said 
river  or  in  and  unto  any  water  privilege  on 
the  south  shore,  or  opposite  bank  or  shore, 
of  said  river  as  far  on  said  river  as  the  tract 
above  conveyed  shall  extend."  The  deed 
by  an  Imperfect  description  as  to  the  proper 
correction  of  which  there  appears  to  be  no 
controversy  also  conveys  a  small  lot  of  land 
on  t^e  south  shore  at  the  end  ot  the  dam 
then  on  the  premisesw  At  the  date  of  this 
deed,  Stevens  owned  on  the  south  shore  ot 
the  river  a  tract  of  land  substantially  op- 
posite the  main  tract  conveyed,  title  to  which 
through  sundry  conveyances,  starting  with 
a  later  quitclaim  from  Stevens,  is  now  held 
by  the  defendants.  The  plaintiffs,  however, 
claim  to  own  the  riparian  rights  appurtenant 
to  the  land  by  virtue  of  a  reservation  in  one 
of  the  Intermediate  deeds  and  a  subsequent 
lease  to  them.  The  character  or  extent  of 
the  plaintiffs'  alleged  rights  in  the  river, 
disassociated  from  the  adjacent  land  which 
the  defendants  own,  have  not  been  presented 
or  considered.  The  controversy  has  centered 
upon  the  deed  of  Stevens  to  Cauger  &  Sulli- 
van, for  the  obvious  reason  that,  if  the  rights 
In  controversy  passed  by  that  deed,  nothing 
remained  in  Stevens  upon  which  his  later 
quitclaim  could  operate.  Tlie  plaintiffs  do 
not  in  any  view  of  their  title  own  anything 
which  was  conveyed  by  the  earlier  warranty 
deed.  If  the  plaintiffs'  claim  to  the  riparian 
rights  is  unfounded,  it  is  equally  immaterial 
who  does  own  them.  Hence  the  correct  con- 
struction of  the  deed  to  Cauger  &  Sullivan  is 
the  decisive  point  in  the  controversy,  it. the 
interpretation  finally  adopted  by  the  superior 
court  is  correct  The  Intention  to  be  ascer- 
tained is  that  expressed  by  the  parties  by 
the  language  they  used.  What  did  they 
mean  by  the  words  employed?  Or,  to  fol- 
low Wigmore's  suggestion,  what  la  the 
"sense"  of  the  language?  4  Wig.  Bv.  i  2458 ; 
Kendall  t.  Green,  67  N.  H.  557,  558,  42  Atl. 
178 ;  Stratton  v.  Stratton,  68  N.  H.  582,  585. 
44  Atl.  689.  In  the  language  of  Judge  Ladd: 
'The  question  *  *  '*  is  not  what  the 
parties  intended  to  do.  but  wtiat  did  they 
do?  What  Intention  did  they  express  in  the 
deed?"  Pillsbury  v.  EUiott  56  N.  H.  422, 
425;  Gill  V.  Ferrin,  71  N.  H.  421,  52  AU.  568. 
Tlie  often  announced  and  applied  principle 
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that  the  construction  of  a  written  document 
l8  the  ascertainment  of  the  Intention  of  the 
parties,  determined  Hke  a  question  of  fact 
by  the  natural  weight  of  competent  evidence 
and  not  by  the  application  of  arbitrary  rules, 
does  not  authorize  the  use  as  evidence  of 
matter  not  proper  for  consideration  In  the 
interpretation  of  a  writing.  It  does  not 
abolish  the  well-established  rule  that  a  writ- 
ten instrument  cannot  be  contradicted  or 
varied  by  parol  extraneous  evidence.  Mere- 
dith, etc.,  Ass'n  v.  Drill  Co.,  «6  N.  H.  267, 
20  Atl.  S30;  Goodwin  v.  Goodwin,  59  N.  H. 
548;  Proctor  v.  Gllson,  49  N.  H.  62.  The 
oral  evidence  of  the  Intention  of  the  parties 
received  by  the  court  subject  to  exception 
upon  the  issue  of  reformation  is  as  inad- 
missible upon  the  question  of  construction 
as  the  finding  of  the  fact  of  Intent.  The 
force  of  the  rule  lies  more  in  the  refusal  to 
be  bound  by  the  application  of  arbitrary 
rules  than  in  the  denomination  of  the  mat- 
ters proper  for  consideration  as  competent 
evidence,  or  in  describing  the  making  of  the 
correct  deduction  therefrom  as  the  weighing 
of  evidence — language  which  has  sometimes 
been  misunderstood.  State  v.  Railroad,  70  N. 
H.  421,  433,  434,  48  Atl.  1103.  In  ascertain- 
ing what  the  language  meant  to  the  parties 
employing  it,  the  sense,  signification  to  them 
of  the  terms  employed,  all  evidence  tending 
to  put  the  interpreter  of  the  words  in  the 
IKtsition  of  the  one  employing  them,  are  an 
aid  to  the  interpretation.  Hence  it  is  ele- 
mentary that  in  construing  written  language 
"It  is  the. duty  of  the  court  to  place  itself  as 
nearly  as  possible  in  the  situation  of  the 
parties  at  the  time  the  Instrument  was  made, 
that  It  may  gather  their  Intention  from  the 
language  used,  viewed  in  the  light  of  the 
surrounding  circumstances.  It  will  inquire 
into  the  'actual,  rightful  state  of  the  prop- 
erty,' for  the  parties  are  supposed  to  refer 
to  the  state  of  the  property  for  a  definition  of 
the  terms  made  use  of  In  the  writing."  Weed 
V.  Woods,  71  N.  H.  681,  683,  53  Aa  1024; 
Swahi  V.  Saltmarsh.  64  N.  H.  9,  16;  Bell 
V.  Woodward,  46  N.  H.  315,  381.  "If  the 
language  Is  plain  and  unambiguous,  It  can- 
not be  contradicted  by  extraneous  evidence, 
for  that  would  be  giving  effect  to  a  contract 
not  reduced  to  writing.  •  «  «  That  the 
parties  meant  somettitog  must  be  assumed. 
If  they  are  English-speaking  people,  and  use 
the  BngUab  language  to  express  the  terms 
and  conditions  of  their  contract,  it  is  safe  to 
say,  bt  the  absence  of  competent  evidenee 
to  the  eonttary,  that  the  language  of  the 
contract  must  be  understood  to  convey  the 
ordinary  and  usual  meaning  of  the  BngUsh 
language  as  used  in  the  comnranlty  where 
the  parties  live."  Kendall  t.  Green,  67  N.  H. 
667,  662,  tf  AtL  178. 

It  la-conceded  that,  giving  to  the  langnage 
of  tiie  deed  the  sense  In  which  it  Is  ordina- 
rily employed  by  Kngllsh-speaklng  people, 
and  applying  It  to  the  situation  (Bkistlng  at 


the  date  of  the  deed,  the  document  expresses 
an  intention  to  convey  all  the  grantor's  rights 
in  the  river;  and,  as  he  owned  the  entire 
right,  such  right  was  conveyed  thereby.  The 
evidence  claimed  to  be  competent  and  sufS- 
dent  to  establish  that  the  deed  expresses  a 
purpose  to  conv^  only  the  power  appurte- 
nant to  the  north  bank,  or  one-half  the 
stream  Is  as  follows:  Prior  to  the  develop- 
ment of  the  power  at  the  defendants'  dam, 
the  land  on  the  north  bank  was  owned  by 
Royal  JoysIIn;  that  on  the  south  bank  by 
Frederick  FIske.  In  April,  1864,  Joyslin  and 
Fiske  each  conveyed  by  separate  deeds  to  the 
same  persons  as  grantees  a  portion  of  their 
lands  bordering  on  the  river,  describing  the 
tracts  by  courses  and  distances.  Joyslln's 
deed  contained  the  following  clause:  "Also 
we  hereby  convey  to  said  grantees  all  our 
right,  title,  and  Interest  which  we  may.  In 
any  way,  have  acquired  in  and  unto  said 
river,  or  In  and  nnto  any  land  or  water  privi- 
lege on  the  south  or  opposite  bank  or  shore 
of  said  river  as  far  on  said  river  as  the 
tract  above  conveyed  shall  extend."  Fiske's 
deed  contained  the  clause  in  the  same  words, 
substituting  "north"  for  "south."  The  tlUe 
so  united  In  the  common  grantees  of  Joyslln 
and  Flske  came  by  sundry  Intermediate  con- 
veyances to  Harry  E.  Stevens.  Jn  making 
these  conveyances,  the  draftsmen  of  the 
deeds.  Instead  of  setting  out  a  new  descrip- 
tion covering  the  united  properties,  content- 
ed themselves  with  repeating  entire  the  de- 
scrlptlve  portions  of  each  deed  from  Joys- 
lln and  Flske. 

It  Is  urged  that,  since  neither  Joyslln  nor 
Fiske  owned  anything  upon  the  opposite  bank 
of  the  stream,  this  clause  (which  has.  been 
called  the  "quitclaim"  in  the  discussion)  con- 
veyed nothing  and  meant  nothing,  and  that, 
as  In  the  subsequent  deeds  all  rights  In  the 
river  passed  by  the  description  of  the  land  on 
each  side,  the  repetitions  of  the  "quitclaim" 
clauses  were  equally  useless  and  Ineffective; 
and  hence  it  must  be  concluded.  It  is  urged, 
that  the  same  clause  in  the  Stevens  deed  to 
Ganger  &  Sullivan  conveyed  nothing  and 
meant  nothing.  There  is  no  reference  to  the 
prior  deeds  In  the  deed  to  Ganger  t  Sullivan, 
and  of  the  competency  of  the  evidence  there 
may  be  grave  doubt;  but,  regardless  of  its 
competency,  there  can  be  no  doubt  that,  as 
the  only  evidence  offered,  it  is  entirely  in- 
sufficient to  authorize  the  construction  of  a 
clause  expressly  conveying  a  right  as  one  re- 
serving or  excepting  the  right.  It  may  be 
true  that.  If  Flske  and  Joyslln  owned  neither 
land  nor  water  privileges  on  the  opposite 
bank,  the  clause  added  nothing  to  their  deeds ; 
but  the  clause  plainly  expressed  a  purpose  to 
convey  all  the  rights  either  owned  on  the 
opposite  shore.  Demonstration  that  neither 
owned  anything  which  could  pass  under  the 
clause  would  establish  that  the  clause  was 
unnecessary,  but  would  not  alter  the  purpose 
expressed  by  the  language  used,  while,  if  the 
two  tracts  were  exactly  cotermlnomi  on  the 
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river,  the  rex>etItloii  of  the  clause  In  the  sub- 
sequent deeds  was  equally  unnecessary.  The 
meaning  of  the  language  used  would  not  be 
altered  by  that  fact  Although  the  lots  may 
be  practically  coterminous  upon  the  river, 
the  plan,  attached  to  the  case  Indicates  that 
they  are  not  exactly  so;  and  the  repetition 
of  the  language  made  sure  that  all  that  was 
conveyed  by  Joyslln  and  Fiske  was  trans- 
ferred. The  form  of  the  deeds  may  be  in- 
artistic, but  the  expressed  purpose  is  clear. 

But  the  argument  entirely  falls  because 
it  is  not  founded  In  fact.  The  "quitclaim" 
clause  in  the  deed  from  Stevens  to  Cauger 
&  Sullivan  is  not  identical  with  the  clause 
as  used  in  the  earlier  deeds.  The  clause  in 
the  earlier  deeds  conveys  the  grantors'  rights 
to  the  river  and  to  any  land  or  water  priv- 
ilege on  the  opposite  bank.  Stevens  omit- 
ted the  word  "land,"  limiting  the  conveyance 
to  water  privileges.  Becognlzing  bis  own- 
ership of  the  land,  in  using  the  earlier  de- 
scription he  varies  It  by  omitting  what  he 
did  not  Intend  to  convey,  and  in  the  next 
clause  of  the  deed  defines  the  amount  of 
land  he  intended  to  convey  on  the  south 
shore  by  the  description  of  the  small  tract 
at  the  end  of  the  dam.  If  it  could  be  es- 
tablished from  prior  usage  in  the  community 
that  to  the  parties  to  this  contract  the  sense 
of  the  expression  conveying  all  of  Stevens' 
Eight  was  a  reservation  of  one-half  of  what 
he  owned — that  a  conveyance  of  the  land  and 
rights  on  the  opposite  shore  was  to  them  in 
effect  a  reservation  of  all  rights  not  legally 
appurtenant  to  the  tract  conveyed — it  Is  not 
necessary  to  consider  whether  the  effect 
claimed  could  be  given  to  the  deed.  There  is 
nothing  in  the  evidence  tending  to  such  a 
conclusion.  So  far  as  the  language  is  iden- 
tical, the  purpose  expressed  In  the  last  deed 
Is  exactly  what  was  expressed  in  the  deeds 
of  Flske  and  Joyslln — the  conveyance  of  all 
the  rights  the  grantors  had  in  the  river. 
That  one  deed  was  without  effect  for  lack  of 
property  upon  which  it  could  act  cannot  pre- 
vent the  subsequent  deed  from  conveying 
property  within  its  terms.  What  the  parties 
understood  or  believed  would  be  the  effect 
of  the  provision  is  Immaterial.  "The  belief 
of  the  parties  as  to  the  effect  of  the  deed 
could  neither  add  to  nor  diminish  its  force. 
Deeds  will  take  effect  according  to  their  le- 
gal Import,  if  at  all,  and  not  according  to 
the  erroneous  opinion  of  the  parties  as  to 
what  that  effect  may  be."  Furbush  v.  Good- 
win, 25  N.  n.  425,  456 ;  Beed  v.  Hatch,  55 
N.  H.  327,  335. 

The  plaintiffs'  real  position  seems  to  be 
that  Stevens'  purpose— "his  will"  (4  Wig.  Ev. 
i  2459) — ^was  to  convey  the  Joyslln  tract  on- 
.ly ;  that  by  mistake  In  following  the  descrip- 
tion in  the  earlier  deed  without  attention  to 
the  changed  condition  an  intention  was  ex- 
pressed to  convey  rights  which  Joyslin  conld 
not  convey  because  he  did  not  own  them. 
The  contention  is  that  it  was  not  intended  to 
express  «  purpose  to.  convey  tbe,  whole  river. 


rather  than  that  such  purpose  was  not  ex- 
pressed. If  the  deed  were  erroneous  on 
proof  of  the  fact  upon  a  case-made  for  the 
purpose,  the  deed  could  be  reformed;  but 
upon  the  trial  of  this  issue  of  fact  the  con- 
tention has  been  found  to  be  unfounded. 
Whether  the  defendants  are  in  a  position  to 
ask  for  a  reformation  of  tbe  deed,  if  the  Ex- 
pressed Intention  were  different  from  that  in- 
tended to  be  expressed,  does  not  appear. 
Hence  it  has  been  necessary  to  determine  the 
controversy  as  to  the  intention  actually  ex- 
pressed..  A  further  consideration  is  to  be 
found  in  the  deed,  tending  to  show  that  the 
Intention  expressed  could  not  have  been  un- 
derstood to  have  been  limited  to  the  right 
Joyslln  conveyed.  The  deed  contains  a  right 
of  flowage.  Joyslin  could  convey  that  right 
only  as  to  his  land.  It  is  not  probable  Ste- 
vens conveyed  and  Cauger  &  Sullivan  bought 
a  right  of  flowage  limited  to  one  side  of  the 
stream  imposdible  of  exercise,  unless  the 
same  right  existed  as  to  the  opposite  side  ot 
the  stream.  The  absurdity  of  such  a  con- 
tract would  be  evidence  the  parties  did  not 
intend  to  make  it.  The  right  of  flowage  Is 
given  in  general  terms.  If  understood  to  I>e 
limited  to  that  acquired  by  Joyslln's  deed, 
express  language  so  defining  it  would  be 
necessary.  It  is  not  claimed  that  the  flowage 
right  is  so  limited;  but  Joyslln's  deed  Is  no 
more  effective  In  conveying  a  right  of  flow- 
age  on  tbe  south  shore  than  his  deed  of  land 
and  water  privileges  on  the  south  shore. 
There  was  no  error  in  the  ruling  of  the  su- 
perior court  that  the  plaintiffs  had  no  rights 
In  the  river  as  far  as  the  defendants'  land 
extended  on  the  north  shore,  though  the  fact 
of  actual  purpose  in  the  conveyance  of  Ste- 
vens to  Cauger  &  Sullivan  found  de  bene 
cannot  be  considered. 

The  remaining  question  of  construction  is 
as  to  the  height  of  the  dam.  It  is  under^ 
stood  that  the  plaintiffs  own  the  land  upon 
the  stream  above  the  defendants,  formerly 
owned  by  Joyslln  and  by  Fiske;  and  the 
question  is  to  what  extent  the  defendants 
have  the  right  to  flow  the  same  under  the 
deeds  of  Joyslin  and  Fiske  In  1864.  The  lan- 
guage defining  this  right  is  "the  right  to 
raise  a  dam  across  said  river  not  exceeding 
ten  feet  in  height"  at  a  point  named  or  at 
any  point  easterly — I.  e.,  up  the  stream — 
"but  the  flowage  shall  not  be  furtlier  up  said 
river  than  would  be  occasioned  by  a  dam  at 
tlie  aforesaid  point  and  at  the  above  height" 
This  language  makes  it  clear  that  the  par- 
ties were  dealing  with  the  question  of  flow- 
age — not  of  power  obtainable  by  fhe  dam. 
The  power  obtainable  was  not  made  the 
measure  of  the  right  Consldemtion  of  the 
amount  obtainable  has  no  tendency  to  eluci- 
date the  meaning  of  the  contract  Perley  v. 
Marshall,  57  N.  H.  206.  By  virtue  of  the 
conveyance  of  the  land  to  them,  the  grantees 
of  Joyslin  and  Flske  had  the  right  ao  far  as 
the  owners  above  were  concerned,  to  build  a 
dam  as  high  as  they,  pleased  on  their  own 
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land,  80  long  as  the  dam  did  not  set  tbe 
water  back  upon  the  owners  above ;  so  that 
the  only  purpose  of  the  clause  as  to  the  dam 
was  to  convey  a  right  of  flowage  above  the 
land  conveyed  In  fee.  The  measure  of  this 
right  Is  the  flowage  that  would  be  occasioned 
by  a  dam  at  a  certain  spot  ten  feet  high. 
Dams  are  not  built  upon  tbe  surface  of 
the  water,  bnt  upon  tbe  river  bottom.  It 
could  not  have  been  expected  that  the  gran- 
tees would  lay  the  sills  of  the  dam  on  tbe 
surface  of  the  water.  It  Is  equally  absurd 
to  commence  to  measure  the  height  of  the 
dam  from  that  surface.  It  is  common 
knowledge  that  the  foundations  of  a  dam 
must  in  ordinary  cases  be  built  below  tbe 
surface  of  the  river  bed ;  but  as  nothing  be- 
low the  bed  of  the  river  would  be  a  dam, 
or  cause  the  water  to  flow  back,  the  dam,  as 
a  construction  tending  to  set  the  water  back, 
commences  at  the  river  bed.  In  this  case  It 
appears  that  at  the  point  selected  the  river 
bed,  as  is  not  unusual.  Is  at  diflTerent  eleva- 
tions. It  is  common  knowledge  that  the 
crest  of  the  dam  ov«r  which  the  water  flows 
— ^tbe  spillway — is  usually  horizontal.  In 
view  of  common  experience,  it  Is  not  prob- 
able that  It  was  understood  or  expected  a 
dam  would  be  built  with  every  point  of  the 
crest  10  feet  above  the  elevation  of  the  orig- 
inal river  bottom  vertically  beneath  It 
While  such  a  dam  might  exactly  conform 
to  tbe  language  of  the  grant,  tbe  cost  of  so 
building  it  and  the  uselessness  of  such  con- 
struction, as  well  as  common  practice,  are 
sufficient  evidence  that  tbat  particular  con- 
Btmetion  was  not  expected  or  required.  A 
dam  constructed  so  as  to  produce  no  more 
flowage  than  such  a  dam  would  not  exceed 
tbe  right  of  flowage  conveyed.  The  mean 
elevation  of  the  river  bed  in  1864  is  found 
(65.25).  It  Is  also  found  that  the  normal 
flow  of  water  was  one  foot  in  depth.  A  dam 
10  feet  in  height  above  the  mean  river  bed, 
or  to  an  elevation  of  76.25,  and  so  construct- 
ed as  to  maintain  above  it  a  depth  of  1  foot 
of  water,  will  raise  the  water  10  feet,  give 
lO  feet  head,  and  flow  the  'water  back  precise- 
ly as  if  the  river  bed  were  raised  in  conform- 
ity to  its  natural  contour  10  feet  at  tbe  place 
specifled  for  the  dam.  It  is  suggested  that 
the  water  will  not  attain  such  a  depth  on  tbe 
horizontal  crest  of  a  dam  as  it  would  in  the 
stream;  but  this  must  depend  upon  the 
length  of  the  spillway.  To  allow  the  escape 
of  water  in  time  of  flood  it  may  be  neces- 
sary to  so  construct  tbe  spillway  that  the 
normal  flow  will  not  give  a  depth  of  one 
foot  on  tbe  dam.  The  dam-building  right  is 
to  construct  a  dam  10  feet  high  with  the 
water  1  foot  in  depth  upon  it — ^to  raise  the 
-water  of  the  stream  at  the  point  defined  in 
mean  or  normal  flow  10  feet  or  to  76.25.  A 
dam  reasonably  constructed  so  as  to  do  this 
will  not  exceed  the  flowage  right  granted. 
Wbether  the  crest  of  the  present  dam  (76.09) 
raises  tlie  water  above  ttils  point  does  not  ap- 
pear.   If  it  does,  to  the  extent  that  it  has 


that  effect  during  the  mean  or  normal  flow 
of  the  stream  such  excess  is  an  invasion  of 
the  piainturs*  rights.  The  superior  court 
ruled  that  the  defendants  had  tbe  right  to 
maintain  the  dam  to  the  elevation  76.25. 
This  Is,  however,  the  measure  of  the  height 
to  which  they  may  rightfully  raise  tbe  sur- 
face of  the  water.  If,  as  there  is  some  in- 
timation in  the  case,  the  fact  is  that  the 
flow  of  the  stream  is  all  utUlzed  through  the 
defendants'  wheels,  the  maintenance  of  flash- 
boards  to  tbe  height  permitted  in  the  decree 
will  furnish  no  legal  ground  of  complaint  to 
the  plaintiffs.  If  the  plaintiffs  request  it, 
however,  the  decree  should  be  amended  so 
as  to  prohibit  the  raising  of  the  water  at  its 
normal  or  mean  flow  by  flash-boards  or  other 
means  above  the  elevation  76.25,  or  sixteen 
one-hundredths  of  a  foot  higher  than  the 
crest  of  the  present  dam. 

The  plaintiffs  and  defendants  are  each  en- 
gaged In  furnishing  electricity  for  lighting, 
and  are  competitors  in  the  same  territory. 
The  defendants,  by  raising  the  water  at  their 
dam  above  the  height  to  which  they  could 
lawfully  hold  it,  obtained  additional  power 
which  enabled  them  to  do  more  business,  and 
they  obtained  a  portion  of  the  business  pre- 
viously done  by  the  plaintiffs.  Tbe  plain- 
tiffs claim  as  damages  the  value  of  this  busi- 
ness lost  by  them  and  secured  by  the  defend- 
ants. It  is  not  clear  from  the  case  whether 
the  raising  of  tbe  water  impairs  the  plain- 
tiffs' power  at  the  privilege  farther  up  the 
stream,  but  it  is  found  that  tbe  plaintiffs  lost 
no  business  by  the  Impairment  of  their  pow- 
er, and  that  the  loss  of  business  sustained  by 
them  was  not  "the  natural  and  probable  con- 
sequence" of  the  unlawful  raising  of  the 
dam.  The  court  therefore  disallowed  tbe 
claim  for  damages  for  loss  of  business. 

Tbe  plaintiffs  are  entitled  to  recover  of 
the  defendants  In  some  form  of  action  dam- 
ages for  all  injury  directly  and  naturally  re- 
sulting from  the  defendants'  wrongful  act: 
1.  .e,  of  which  that  act  was  the  proximate 
cause.  They  cannot  recover  tor  subsequent 
occurrences  of  which  the  act  furnished  mere- 
ly the  occasion  upon  which  other  causes  oper- 
ated to  produce  the  injurious  result  Pres- 
cott  V.  Robinson,  74  N.  H.  460,  69  Atl.  522; 
Cballia  T.  Lake,  71  N.  H.  90,  96,  51  Atl.  200: 
Dow  V.  Gas  Co.,  69  N.  H.  312,  815,  816,  41 
Atl.  288,  42  L.  R.  A.  569,  76  Am.  St  Rep.  178; 
Blxby  V.  Dnnlap,  56  N.  H.  456,  462,  22  Am. 
Rep.  475;  6  Thomp.  Com.  Neg.  H  71S3,  7196;^ 
1  Sedg.  Dam.  (8th  Ed.)  $  111;  1  Soth.  Dam. 
(3d  Ed.)  §  16.  The  necessary  connection  be> 
tween  the  wrong  and  the  Injury  is  steted  as- 
"the  natural  order  of  cause  and  effect"  "it» 
natural  concomltent,"  "legal  and  natural,"" 
"direct  and  natural,"  "natural  and  continn- 
ous,"  "natural  and  probable,"  "natural  and 
reasonable,"  "the  natural  consequence  •  •  •• 
and  such  as  might  hfCve  been  anticipated  by 
the  exercise  of  reasonable  prudence,"  or  sucb 
as  "naturally  and  reasonably  could  be  ex- 
pected to  result"    All  these  statementa,  how- 
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ever,  are  made  aa  definitions  of  proximate 
canse,  or  perbaps  more  accurate!  7  as  state- 
ments of  tbe  conditions  under  which  the 
wrong  could  be  found  to  be  the  proximate 
cause  of  the  Injury.  Oilman  v.  Noyes,  57 
N.  H.  627;  Searle  v.  Parke,  68  N.  H.  311,  34 
Atl.  744;  Pittsfield,  etc.,  Co.  ▼.  Shoe  Co.,  72 
N.  H.  546,  548,  68  Ati.  242;  Cool.  Torts,  68- 
77;  Shearm.  &  Red.  Neg.  SS  26,  739,  and  au- 
thorities above  cited.  Whether  the  defend- 
ants' wrongful  act  was  tbe  proximate  cause 
of  the  injury  complained  of  Is  a  question  of 
fact  Bla  T.  Cable  Co.,  71  N.  H.  1,  61  Atl. 
281;  Hendry  v.  North  Hampton,  71  N.  H. 
26,  51  AU.  283;  Olney  v.  Railroad,  71  N.  H. 
427,  62  Atl.  1097;  Hamel  t.  Company,  73 
N.  H.  386,  62  Atl.  682. 

Whether  from  the  evidence  reported  and 
other  evidence,  If  any,  in  tbe  case  It  could 
have  been  found  that  the  wrongful  act  of  the 
defendants  was  the  proximate  cause  of  the 
plaintiffs'  loss  of  business,  is  not  the  ques- 
tion presented.  The  plaintiffs  had  the  bur- 
den of  satisfying  the  trior  of  the  fact  that 
it  was  more  probable  than  otherwise  that 
tbe  iujury  of  which  they  complained  was 
caused  by  the  defendants'  act.  They  have 
failed  to  sustain  this  burden.  The  evidence 
reported  does  not  establish  their  claim  as 
matter  of  law.  The  raising  of  the  dam  fur- 
nished the  defendants  with  more  power — put 
them  in  a  position  to  do  business  which  the 
plaintiffs  were  also  equipped  to  perform. 
Why  one  lost  and  the  other  gained,  why  the 
defendants  obtained  business  which  the 
plaintiffs  lost,  Instead  of  the  plaintiffs  get- 
ting business  from  the  defendants,  are  ques- 
tions which  obviously  are  not  answered  by 
the  mere  fact  that  each  had  the  necessary 
facilities.  Whatever  the  cause  of  the  plain- 
tiffs' loss  of  business,  such  loss  is  not  the  nec- 
essary result  of  some  other  in  the  community 
offering  the  same  article  for  sale. 

Having  denied  the  claim  to  special  dama- 
ges from  loss  of  business,  the  superior  court 
found  that  "the  damage  to  the  plaintiffs'  real- 
ty by  the  raising  of  the  •  •  *  dam  to 
an  unlawful  height  •  •  •  Is  one  dollar," 
and  Altered  a  decree  for  $1  damages.  While 
each  riparian  owner  has  a  right  to  a  rea- 
sonable use  of  the  stream  as  it  flows  over 
his  land;  still.  If  he  obstructs  the  stream  so 
as  to  cause  the  water  to  flow  bacli  and  flood 
the  land  of  the  owner  al>ove  him,  he  is  lla> 
ble  to  such  owner  for  the  actual  Injury  so 
occasioned.  If  the  water  be  raised  percep- 
tibly upon  t^e  land  above,  such  owner  may 
maintain  an  action  for  nominal  damages, 
though  no  actual  damages  are  proved.  Oer- 
rlsh  V.  Company,  SO  N.  H.  478;  Amoslceag 
Mfg.  Co.  V.  Ooodale,  46  N.  H.  53.  The  find- 
ing and  decree  amount  to  a  ruling  that  up- 
on the  facts  only  nominal  damages  could 
be  recovered.  E<zception  was  taken  to  tbe 
ruling,  and  the  plaintiffs  claim  that  they 
are  entiUed  to  substantial  damages. 

The  power  of  the  river,  from  the  bottom 
of  the  defendants'  raceway  to  the  top  of  the 


plaintiffs'  dam,  is  owned  by  the  two  parties. 
The  defendants  by  their  wrongful  flowing 
obtained  and  used  with  profit  more  of  this 
power  than  belonged  to  them.  The  extra 
power  BO  used  must  necessarily  have  been 
the  property  of  the  plaintiffs.  If  tbe  de- 
fendants have  wrongfully  used  to  their  prof- 
it the  plaintiffs'  property,  does  the  law  limit 
their  liability  to  make  compensation  to  nom- 
inal damages?  Reliance  has  been  placed  up- 
on the  case  of  Roberts  ▼.  Company,  74  N.  H. 
217,  66  Ati.  486.  In  that  case  it  was  held 
that  adjacent  riparian  proprietors  on  the  op- 
posite banks  of  a  stream  were  tenants  in 
common  of  the  right  to  use  the  stream  pass- 
ing over  their  lands,  each  owning  an  undi- 
vided half;  and  that,  if  one  tenant  used 
more  than  his  share  of  the  right,  be  could 
be  required  to  account  equitably  to  his  co- 
tenant  for  the  benefit  received  from  the  use 
of  his  cotenant's  right  Oage  v.  Cage,  66  N. 
H.  282,  29  Ati.  543,  28  L.  R.  ^  829.  While 
"all  proprietors  upon  a  stream,  from  its 
source  to  its  mouth,  have  in  a  certain  sense 
a  common  interest  in  it  and  a  common  right 
to  the  enjoyment  of  all  its  capacities"  (Lo- 
well V.  Boston,  111  Mass.  464,  465,  15  Am. 
Rep.  39),  the  difficulty  with  the  application 
of  the  principles  of  tenancy  in  common  in 
the  adjudication  of  the  rights  now  Involved 
is  that  the  rights  in  controversy  are  not 
held  in  common.  Tbe  defendants'  right  be- 
gins at  elevation  76.25.  Tiiere  the  plain- 
tiffs' right  ends.  Their  rights  are  not  com- 
,pion,  but  separate  in  fact  and  by  deed.  It 
is  found  that  the  defendants  did  not  act  with 
malice,  which  is  understood  to  mean  that 
they  acted  in  the  exercise  of  their  rights  as 
they  understood  it;  but  the  wrongful  flow- 
ing was  deliberate,  intentional,  and  continu- 
ous. Tbe  damages  In  a  trespass  of  that  char- 
acter "include,  at  least,  the  value  ot  tbe  use 
of  the  premises  for  the  period  the  owner  Is 
kept  out  of  possession."  De  Camp  v.  Bul- 
lard,  159  N.  Y.  450,  464,  54  N.  E.  2C.  Upon 
the  question  of  the  value  of  the  use,  the  bene- 
fit to  the  defendant  is  evidence.  Page  455  of 
159  N.  X.,  page  26  of  54  N.  E. ;  4  Suth.  Dauh 
i  1014.  If  the  proper  action  for  flowing 
land  is  case  instead  of  trespass,  there  may 
be  the  same  exclusion  of  the  owner  from 
the  use  of  his  land  and  the  same  ground  for 
damages. 

Whether  the  flowing  diminished  the  power 
at  the  plaintiffs'  dam  la  perhaps  not  quite 
clear  from  the  case.  As  to  this,  the  parties 
do  not  interpret  the  findings  alike;  but  as 
it  is  found  that  the  plaintilFB'  power  was  not 
so  Impaired  as  to  prevent  their  doing  all  the 
business  they  had  to  do,  the  ruling  seems  to 
have  been  put  upon  the  ground  that  if  tbe 
plaintiffs'  power  was  taken  away  they  could 
recover  nothing,  if  they  had  no  oocaslon  to 
use  it  while  the  defendants  w»e  using  it 
In  an  action  for  flowage,  the  measure  ot 
damages  is  the  actual  Injury  to  the  land  by 
the  overflow,  or  its  fair  rental  value  dur^ 
ing  tbe  time  of  the  flowing.    Gould,  Wat  i 


Digitized  by^OOQlC 


N.H.) 


LANCASTER  &  J.  ELECTRIC  LIGHT  CO.  t.  JONES. 


sn 


214;  Baldwin  r.  Calklna,  10  Wend.  (N.  Y.) 
167 ;  Cbicago  ▼.  Huenerbeln,  85  111.  694,  28 
Am.  Rep.  628.  In  an  early  case  In  Massa- 
chusetts for  overflowing  a  mill  privilege 
which  had  been  Improved,  bnt  which  was  not 
in  use  or  capable  of  nse  daring  the  time  of 
the  flowing,  the  plaintiff  was  permitted  to 
recover  as  damages  interest  upon  the  value 
of  the  privilege  if  unobstructed.  Batch  t. 
Dwlght,  17  Mass.  280,  9  Am.  Dec  145.  In 
Massachusetts  the  demandant  in  a  writ  of 
entry  recovering  against  a  disseisor  la  by 
statute  permitted  to  recover  in  that  action 
the  "full,  clear,  annual  value  of  the  land," 
instead  of  being  put  to  a  separate  action 
(Proprietors  v.  Railroad,  104  Mass.  1,  12,  6 
Am.  Rep.  181),  while  in  trespass  for  mesne 
profits  the  plaintiff  Is  entitled  to  recover 
from  the  tenant  such  profits  as  have  been 
received  from  the  premises.  Withington  v. 
Corey,  2  N.  H.  115.  In  some  form  of  action 
one  who  has  been  wrongfully  excluded  from 
bis  realty  Is  entitled  to  compensation  for 
the  use  of  his  property  bad  by  the  wrong- 
doer. He  Is  not  confined  to  nominal  dama- 
ges by  the  retom  of  bis  property  without 
diminution  In  its  value.  The  measure  of 
damages  for  the  permanent  flowing  of  land 
is  the  difference  between  the  value  of  the 
land  free  from  and  subject  to  the  right 
Wright  V.  Company,  75  N.  H.  3,  70  AU.  290. 
It  has  never  been  suggested  that  the  fact 
that  the  landowner  bad  not  put  and  had  no 
Intention  of  putting  the  land  to  any  bene- 
ficial use  was  an  answer  to  the  claim  for 
damages;  but  such  contentlcm  would  be  as 
reasonable  as  the  claim  that  the  owner  can- 
not recover  for  the  use  of  his  land  by  a 
wrongdoer  because  during  tbe  existence  of 
the  wrong  he  had  no  occasion  to  put  it  to  a 
beneficial  use.  To  use  the  illustration  in 
Green  Bay,  etc.,  Co.  v.  Kaukauna  Water  Pow- 
er Co.,  112  Wis.  328, 87  N.  W.  864, 62  L.  R:  A, 
679,  as  wen  might  one  sued  for  wrongfully 
appropriating  the  use  of  the  plaintiff's  horse 
defend  against  the  damages  upon  the  ground 
that  the  plaintiff  had  no  use  fo^  the  horse. 
"If  one  deprives  another  person  of  anything 
of  value,  the  loss  to  the  latter  in  a  legal  sense 
lis  not  lessened  at  all  by  the  circumstance.  If 
it  exist,  that  he  intended  nevel:  to  enjoy  It,  or 
to  bestow  it  as  a  gratuity  upon  another." 
Page  338  of  112  Wis.,  page  867  of  87  N.  W.  (62 
'L.  R.  A.  679).  The  owner  may  prefer  the 
property  shall  not  be  put  to  use.  Such  is 
his  right  if  he  considers  the  nonnse  more 
valuable  to  him.  That  no  use  shall  be  made 
at  all  may  be  of  more  value  to  the  owner 
than  any  benefit  that  could  be  obtained  from 


As  no  damage  has  been  done  to  the  real- 
ty. It  Is  to  be  presumed  that  whatever  prop- 
erty of  tbe  plaintiffs  was  fiowed  is  now  of 
the  same  value  it  Was  before;  and,  as  tbe 
claim  for  damages  to  business  has  failed, 
the  only  ground  upon  which  the  plaintiffs 
can  recover  Is  the  rental  value  of  their  prop- 
erty. If  it  has  any  uhder  all  the  circum- 
stances. If  it  has,  it  is  immaterial  whether 
tbe  plaintiff^  would  or  would  not  have  re- 
ceived any  income  from  it  If  it  had  not  been 
overflowed.  If  the  flowing  took  away  part 
of  the  power  developed  by  tbe  dam  above, 
the  rental  value  of  the  power  so  taken  would 
be  more  than  nominal.  That  the  ovraer  was 
not  using  the  power  created  by  his  Invest- 
ment in  land  and  improvement  would  be  iSo 
reason  why  one  wrongfully  using  it  should 
not  pay  the  fair  value  of  the  use.  Hatch  v. 
Dwlght.  17  Mass.  289,  9  Am.  Dec.  145.  Such, 
flowing  would  transfer  power  developed  by 
the  plaindffs'  dam  to  the  defendants,  and 
would  be  as  much  an  infringement  of  the 
plaintiffs'  property  right  as  If  the  defendants 
had  directly  connected  their  wheels  with 
the  plaintiffs'  pond.  For  such  diversion  of 
power,  one  effecting  it  by  wrong  is  liable 
for  the  fair  rental  of  the  power  so  taken. 
Green  Bay,  etc.,  Co.  t.  Kaukauna  Water  Pow- 
er. 112  Wis.  823,  87  N.  W.  864,  62  L.  R.  A. 
679.  There  is  no  difference  in  principle 
whether  the  power  is  taken  by  drawing  wat- 
er from  abbve  the  dam  or  by  backing  it  up 
at  the  foot.  What  the  defendants  obtain 
in  either  case  is  the  use  of  the  plaintiffs' 
property;  and  the  value  of  the  use  meas- 
ures what  the  defendants  ought  to  pay  and 
the  plaintiffs  receiva  If  the  flowing  was  a 
mere  increase  of  the  depth  of  water  In  an 
unimproved  part  of  Hit  stream  not  capable 
of  use  In  connection  with  tbe  plaintiffs'  dam, 
and  capable  of  enjoyment  only  through  the 
defendants'  dam,  the  power  so  produced 
would  not  be  the  fair  measure  of  value.  But 
this  is  not  a  case  of  first  appropriation  by 
the  owner  below  because  the  limit  of  his 
right  has  been  defined  by  deed  for  more  than 
40  years.  The  right  to  raise  the  water  Is 
of  value.  When  that  Is  found,  the  rental 
or  Income  value  during  the  time  the  defend- 
ants wrongfully  enjoyed  it  can  easily  be 
found.  There  should  be  a  further  hearing 
on  the  question  of  damages,  which  should 
be  assessed  at  the  fair  value  of  the  use  of 
the  plaintiffs'  right  wrongfully  enjoyed  by 
the  defendants.  Upon  this  question  the  ln« 
come  received  by  tbe  defendants  from  Its 
use  is  evidence,  but  the  amount  received  Is 
not  Its  measure. 

Case  discharged.    All  concurred. 
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(76  N.  H.  160 

EIDD  et  al.  ▼.  NEIW  YORK  SEX3URITY  & 
TRUST  CO.  et  al. 

(Supreme  Court  of  New  Hampshire.  Rocking- 
ham.   Jan.  6,  lOOOk) 

1.  Jttdoment  (S  713*)— Mattbbs  Oonoi.udkd 

— Oknebal  Decbee — Fraud. 

Where  there  was  a  general  d^ree  for  de- 
fendants, in  a  Buit  to  set  aside  a  transfer  of 
assets  of  a  corporation  to  one  of  them  on  the 
ground  of  fraud  and  conspiracy,  and  there  was 
conflicting  evidence  upon  the  question  of  fraud, 
the  decree  includes  a  finding  that  the  transfer 
was  not  the  result  d  fraud  and  conspiracy  on 
defendants'  part. 

[Eld.   Note.— For  other  cases,  aee  Judgment, 
Dec.  Dig.  8  713.*] 

Z   EQUITT    (§   427*)— DEOBKB— CiONFOBUITT    10 

Sfecial  Finding. 

In  an  action  by  stockholders  of  a  corpora- 
tion to  set  aside  a  transfer  of  the  assets  of  the 
corporation  to  a  defendant  trust  company  on< 
the  ground  of  fraud  and  conspiracy,  a  8i>ecial 
finding  that  the  taking  of  certain  assets  of  the 
corporation  by  defendant  trust  company  was  in- 
tentionally concealed  from  plaintiffs  by  defend- 
ants until  after  suit  was  brought,  to  prevent 
plaintiffs  from  taking  measures  to  prevent  the 
consolidation  of  the  corporation  with  the  tnist 
company,  was  not  inconsistent  with  a  general 
decree  for  defendants  dismissing  the  suit,  where 
it  was  not  found  that  defendants  were  success- 
ful in  carrying  out  their  purpose,  or  tliat  if 
plaintiffs  had  known  of  the  proposed  transfer, 
they  would  have  taken  steps  to  prevent  consol- 
idation. 

[Kd.  Note.— For  other  cases,  see  Bguity,  Dec. 
Djg.  !  427.*] 

3.  COBFOBATIONS   (J   426*)   —  Unauthobized 
Acts  of  Agents— Ratification  by  Stock- 

E0LDEB8. 

A  corporation  may  ratify  an  unauthorized 
transaction  of  its  agents  by  the  unanimous  ac- 
quiescence of  its  stockholders,  as  well  as  by  a 
vote  of  the  majority  In  a  corporate  meeting. 

[Eld.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  i  426.*] 

4.  Equitt  (S  481*)— Decbek— Mattebs  Con- 
cluded. 

In  an  action  by  stockholders  to  set  aside  a 
transfer  of  the  corjwration's  assets  to  a  trust 
company  on  the  ground  of  fraud  and  conspiracy, 
held  that  there  was  evidence  tending  to  show 
tiiat  all  the  stockholders  acquiesced  in  a  pro- 
vision of  the  contract  with  the  trust  company 
fi>r  the  transfer,  which  gave  a  personal  interest 
in  the  contract  to  a  fellow  stockholder  and  di- 
iiector  who  voted  at  the  directors'  meeting  in 
favor  of  the  contract,  and  whose  presence  was 
necessary  to  a  quorum  of  the  boara,  so  that  the 
fact  will  be  taken  as  found ;  a  general  decree 
having  been  rendered  for  defendants  which  car- 
ries tne  presumption  that  all  facts  were  found 
which  were  necessary  to  sustain  it,  and  of  which 
there  was  evidence. 

[EA.  Note.— For  other  cases,  see  Equity,  Dec 
Dig.  §  431.*] 

5.  Equity  (S  427*)  —  Decree  —  iHcoNsiSTEirr 
Findings. 

The  contract  providing  a  yearly  salary  of 
$6,000  for  the  director,  reasonably  intelligent 
men  could  not  have  understood  otherwise  than 
that  he  was  given  a  personal  interest  in  the  con- 
tract, and  if  the  conclusion  that  they  did  so 
understand,  presumably  embraced  in  the  general 
decree,  be  inconsistent  with  a  special  finding 
that  plaintiffs  knew  of  the  contract  the  month 
after  it  was  authorized  by  the  directors,  but 
did  not  understand  its  sco^,  the  special  finding 
is  not  supi>orted  by  the  evidence  to  that  extent. 
[Ed.  Note.— For  other  cases,  see  Equity,  I>ec. 
Dig.  i  427.*] 
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6.  Equity-  (§  427*)- Special  Findings— Con- 

STBUCnON. 

The  special  finding  that  plaintiffs  knew  of 
the  contract  the  month  after  it  was  authorized, 
but  did  not  know  its  scope,  could  not  be  con- 
strued to  mean  that  they  did  not  knew  tliat  the 
director  was  receiving  a  special  benefit  there- 
under, in  view  of  another  special  finding  that 
plaintitEs  considered  the  contract  advantageous 
to  them,  and  expected  it  to  be  carried  into  ef- 
fect. 

[Ed.  Note.— For  other  cases,  see  Eqnity,  Dee. 
Dig.  i  427.*] 

7.  Appeal  and  Ebbob  (|  1007*)— Review- 
Subsequent  Transfers— Scope  of  Review 
—Questions  of  Law  Decided  oir  Fobmzs 
Tbansfbb. 

Parties  not  content  with  the  decision  of  the 
Supreme  Court  on  a  transfer  of  the  case  should 
apply  for  a  rehearing  under  rule  10,  and  they 
cannot  have  the  same  questions  of  law  re-exam- 
ined on  a  subsequent  transfer,  especially  wiiere 
equity  and  justice  do  not  require  it,  as  where. 
in  a  suit  to  set  aside  contracts  on  the  ground 
of  fraud  and  conspiracy,  the  grounds  for  re- 
examination are  highly  technical,  and  it  is  found 
that  the  contracts  were  not  unconscionable  and 
not  procured  by  fraud. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  IMg.  H  4358-4368;  Dec.  Dig.  { 
1097.*] 

Transferred  from  Superior  Court,  Rocking- 
ham County;  Peaslee,  Judge. 

Bill  by  Charles  G.  Kidd  and  others  In  be- 
half of  themselres  and  others  against  the 
New  York  Security  &  Trust  Compatiy  and 
others.  There  was  a  decree  of  dismissal,  and 
the  case  was  transferred  from  the  superior 
court  on  plaintlCTs'  exceptions.  Exceptions 
overruled. 

Bill  In  equity,  by  the  ownen  of  all  the  pre- 
ferred stock  of  the  Massachusetts  Construc- 
tion Company,  Incorporated,  in  behalf  of 
themselves  and  all  other  stockholders  of  the 
corporation,  to  set  aside  a  transfer  of  the 
assets  of  the  corporation  to  the  New  York 
Security  &  Trust  Company,  on  the  ground 
of  fraud  and  conspiracy,  and  for  an  account- 
ing. The  case  is  the  same  as  that  reported  In 
72  N.  H.  273,  56  AU.  465,  66  L.  R.  A.  674. 
and  74  N.  H.  160,  66  AU.  127,  and  the  facts 
found  and  evidence  reported  upon  the  pre- 
vious transfers  are  made  a  part  of  this  case. 
After  the  case  was  remanded,  It  was  reargued 
In  the  sui>erior  court  upon  the  evidence  pre- 
viously reported,  the  decree  against  the  trust 
company  was  set.  aside,  a  decree  dismissing 
the  bUI  as  to  ail  the  defendants,  without 
costs,  was  entered,  and  certain  additional 
facts  were  found.  The  plaintiffs  excepted  to 
the  decree  dismissing  the  bill,  to  additional 
facts  found,  and  to  the  refusal  of  the  court 
to  make  certain  rulings  and  flndlngs  special- 
ly requested  by  them. 

Btreeter  &  Hollls  and  Roger  F.  Stnrgis,  tot 
plaintiffs.  Sargent  &  Nlles,  Bnmham,  Brown, 
Jones  &  Warren,  and  Hornblower,  Miller  & 
Potter,  for  defendants. 

BINGHAM,  3.  The  questions  presetted 
upon  the  previous  transfer  of  this  case  relat- 
ed to  the  validity  of  the  decree  of  the  sn- 
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perlor  court  In  favor  of  the  plaintiffs,  based 
upon  certain  findings  of  fact  and  rulings  of 
law,  to  tlie  effect  tbat  ttie  trust  company's 
letter  of  January  3,  1902,  was  not  an  ac- 
ceptance of  the  Connecticut  company's  pro- 
posal contained  in  the  instrument  of  Decem- 
ber 28,  1901,  biit  a  modification  of  it  and  the 
submission  of  a  counter  proposal  which  was 
not  accepted  by  the  Connecticut  company  un- 
til after  December  31,  1901;  that  after  that 
date  the  Connecticut  company  was  a  mere 
agency  of  the  trust  company,  and  incapacitat- 
ed from  contracting  with  it;  that  the  trust 
company  consequently  stood  with  relation  to 
the  plaintiffs,  who  are  preferred  stockhold- 
ers in  the  Connecticut  company,  as  trustee, 
and  bound  to  account  to  them  as  such,  and 
not  according  to  the  instrument  of  December 
28tb.  But  this  court,  after  an  extended  con- 
sideration of  the  questions,  held  that  the  rul- 
ings of  the  superior  court,  read  in  the  light 
of  the  facts  upon  which  they  were  based, 
were  erroneous,  and  tliat  the  decree  for  the 
plaintiffs  should  be  set  aside ;  that  it  did  not 
appear  but  that  the  Connecticut  company  was 
an  Independent  agency  and  free  from  the  con- 
trol of  the  trust  company  down  to  December 
31st,  when  Its  board  of  directors  authorized 
its  president  and  secretary  to  sign  the  Instru- 
ment of  December  28th,  which  they  then  la 
fact  signed ;  that  the  trust  company's  assent 
was  given  January  3d,  when  Its  officers  sign- 
ed the  contract;  and  that  the  proposition  of 
the  trust  company  contained  In  its  letter  of 
January  3d,  relating  to  the  high  tension  serv- 
ice. If  ever  legally  assented  to  by  the  Con- 
necticut company,  was  not  a  modification  of 
the  contract  of  December  28th,  but  collateral 
to  it.  The  case  was  then  sent  back  to  the 
superior  court  for  a  determination  of  the 
question  whether  the  contracts  of  Novem- 
ber 12th  and  December  28th  were  procured 
through  the  fraud  and  conspiracy  of  the  de- 
fendants; that  being  the  only  question  raised 
by  the  pleadings  and  left  open  upon  the  rec- 
ord. This  question  was  afterwards  argued 
in  the  superior  court  upon  the  evidence  origi- 
nally submitted,  and  thereupon  the  trlarjus- 
tice  set  aside  the  former  decree,  entered  a  de- 
cree dismissing  the  bill  as  to  all  the  defend- 
ants, and  made  certain  findings  of  fact  in 
addition  to  those  previously  reported.  He  did 
not  specifically  find  that  the  contracts  of  No- 
rember  12th  and  December  2Sth  were  not 
procured  through  fraud,  but  the  general  de- 
cree was  in  favor  of  the  defendants ;  and,  as 
there  was  evidence  upon  the  question  of  fraud, 
and  It  was  conflicting,  the  decree  includes  a 
finding  that  the  contracts  were  not  the  re- 
suit  of  fraud  and  conspiracy  on  their  part. 
Allen  V.  Association,  72  N.  H.  525,  57  Atl.  922; 
Concord  Coal  Company  v.  Perrin,  71  N.  H. 
331,  61  Atl.  283,  93  Am.  St  Rep.  496;  AUard 
▼.  Hamilton,  68  N.  H.  418;  Noyes  v.  Patrick, 
58  N.  H.  618.  The  special  finding  upon  which 
the  plaintiffs  lay  particular  stress — that  "the 
taking  of  the  E.  H.  &  A.  division  from  the 
Connecticut  company  by  tlie  trust  company, 


under  the  contract  of  November  12th,  was 
intentionally  concealed  from  the  plaintiffs  by 
the  defendants  unUl  after  the  bill  was  filed, 
for  the  purpose  of  preventing  the  plaintiffs 
from  taking  measures  to  prevent  the  consoli- 
dation"— if  supported  by  the  evidence,  comes 
to  nothing ;  for,  U  such  was  the  defendants' 
purpose,  it  is  not  found  that  they  were  suc- 
cessful in  carrying  it  out,  or  that,  if  the  plain- 
tiffs had  known  of  the  proposed  transfer,  they 
would  have  taken  steps  to  prevent  consolida- 
tion. They  took  no  action  of  this  nature 
when  they  learned  of  the  contract  of  Decem- 
ber 28th ;  and  the  trial  Judge  taay  have  very 
properly  concluded,  when  he  made  the  gen- 
eral decree  dismissing  the  bill,  that  they 
would  have  pursued  the  'same  course  with  ref- 
erence to  the  contract  of  November  12th. 

This  brings  us  to  a  consideration  of  the 
plaintiffs'  seventeenth  request,  wherein  they 
asked  the  trial  court  to  rule  and  find  that 
"the  contract  of  December  28th  is  not  bind- 
ing for  lack  of  a  qualified  quorum  of  di- 
rectors." This  request  was  denied.  The 
plaintiffs  now  contend  that  by  the  ninth 
clause  of  the  contract  of  December  28th  it 
appears  that  Lovell  was  to  receive  an  an- 
nual salary  of  $6,000  for  two  years  from  the 
trust  company,  for  services  he  was  to  ren- 
der in  furthering  the  purposes  of  the  trac- 
tion company,  which  would  give  .him  a  per- 
sonal interest  in  the  contract  antagonistic  to 
that  of  the  Connecticut  company,  and  would 
therefore  disqualify  him  as  a  director  in  au- 
thorizing the  contract  in  behalf  of  that  com- 
pany, and  that  the  records  of  the  directors' 
mteting  of  December  Slat,  at  which  the  con- 
tract was  authorized,  disclose  that  his  pres- 
ence was  necessary  to  constitute  a  quorum  of 
the  board,  that  be  participated  in  the  meet- 
ing, and  voted  in  favor  of  the  contract,  and 
that  it  Is  therefore  void  or  voidable,  though 
capable  of  confirmation.  State  v.  Richmond, 
26  N.  H.  232,  238;  1  Mor.  Corp.  }  524.  This 
question  was  not  raised  upon  the  former 
transfer  of  the  t&ae,  although  the  facts  upon 
wlilch  the  contention  is  now  based  were  then 
presented  by  the  record.  Nor  does  it  appear 
that  Iiovell's  Interest  in  the  contract  was 
urged  or  suggested  as  a  reason  for  bis  dis- 
qualification as  a  director  at  the  bearing 
before  the  trial  Jndge^  after  the  case  was 
remanded ;  but,  if  it  was,  and  the  denial  of 
the  request  was  based  upon  a  finding  of  fact 
and  ruling  of  law,  then  the  legal  question 
herein  insisted  upon  may  not  exist  That  a 
corporation  may  ratify  the  unauthorized 
transaction  of  its  agents  by  the  unanimous 
acquiescence  of  its  stockholders,  as  well  as 
by  the  vote  of  the  majority  in  a  corporate 
meeting,  would  seem  not  to  be  open  to  ques- 
tion. 1  Mor.  Corp.  {  625.  Consequently,  if 
there  was  evidence  from  which  It  could  have 
been  found  that  the  plaintiffs,  who  owned  all 
the  preferred  stock,  and  liOvell,  who  owned 
all  the  common  stock,  acquiesced  in  the  pro- 
vision of  the  contract  to  which  objection  is 
made,  or  waived  th^  right  to  object  to  it 


Digitized  by  V^jOOQ  IC 


880 


Tl  ATLAimO  B1BP0BTE& 


(N.H. 


the  fact  Is  to  be  taken  aa  found ;  for  the  gen- 
oral  decree  carriea  the  presumption  that  all 
facta  were  found  necessary  to  sustain  it, 
and  of  which  there  was  evidence.  Dusseault 
T.  Association,  74  N.  H.  407,  68  Atl.  461,  and 
cases  abore  dted. 

It  Is  clear  that  acquiescence  on  the  part  of 
lioyell  could  have  been  found  from  the  fact 
that  he  was  a  party  to  the  contract  and  the 
chief  beneficiary  under  the  provision  here 
in  question.  As  to  Kldd  It  appears  that  his 
counsel  was  shown  the  Instrument  of  De- 
cember 28th  seven  days  after  It  was  execut- 
ed by  the  trust  company ;  that  on  that  date 
he  wrote  Kldd  and  Inclosed  a  copy  of  the 
agreement;  that  he  called  Kldd's  attention 
to  the  particular  provision  relating  to  the 
employment  of  Lovell  at  a  salary  of  $6,000 
a  year  for  two  years,  and  congratulated  him 
upon  the  prospect  of  his  receiving  "some  In- 
come" from  Lovell  because  of  the  salary  and 
the  probable  payment  of  "regular  dividends 
•  •  •  upon  the  preferred  stock  of  the  Con- 
necticut company."  And  as  to  Whltcomb  it 
aroeara  that  in  January,  1902,  he  knew  of 
the  contract  of  December  28th,  considered  it 
advantageous  to  him,  and  expected  the  trust 
company  would  carry  it  Into  effect;  that  he 
became  a  director  in  the  traction  company 
at  an  early  date,  took  part  in  the  directors' 
meeting  of  ,that  company  January  2l8t,  when 
the  trust  company's  ix-opositlon  for  a  sale 
to  the  traction  company  of  the  securities  re' 
celved  from  the  Connecticut  company  was 
acted  upon,  and  In  other  ways  recognized  the 
validity  of  the  agreement  From  this,  and 
other  etvldence  of  similar  import,  and  the 
fact  that  no  obJectloQ  was  raised  by  Kldd  or 
Whltcomb  for  over  six  years  after  they  were 
fully  informed  about  the  provision  giving 
Love!)  a  personal  interest  In  the  contract, 
It  reasonably  could  have  been  concluded  that 
they,  as  well  as  liOvell,  were  satlsfted  with, 
and  acquiesced  In,  the  provision.  This  con- 
clusion Is  not  Inconsistent  with  the  special 
finding  that  the  plaintiffs  "never  assented 
to  a  sale  by  the  trust  company  to  the  traction 
company" ;  for  the  sale  or  contract  to  which 
this  finding  relates  Is  the  supposed  contract 
or  sale  of  December  28tb,  as  modified  by  the 
trust  company's  letter  of  January  Sd,  and 
not  the  contract  or  sale  by  the  Connecticut 
company  to  the  trust  company  which  we  are 
now  considering.  And  if  the  finding  that 
'the  plaintUlB  knew  of  the  contract  of  De- 


cember 28th  In  the  following  January,  but 
did  not  understand  its  scope"  is  capable  of 
being  construed  as  inconsistent  with  the 
conclusion  that  they  must  have  known  that 
this  provision  gave  Lovell  a  personal  Interest 
in  the  contract,  the  special  finding  is  to  that 
extent  not  supported  by  the  evidence ;  for,  as 
reasonably  Intelligent  men,  they  could  not 
have  understood  otherwise.  But  It  seems 
that  this  finding  is  not  to  be  so  broadly  con- 
strued, In  view  of  the  further  finding  that 
the  plaintiffs  "considered  the  contract  of 
which  they  knew  [the  instrument  of  Decem- 
ber 2Sth]  advantageous  to  them,  and  expected 
the  trust  company  to  carry  it  into  effect" 
As  the  plaintiffs  considered  the  contract  ad- 
vantageous to  them,  and  knew  and  acquies- 
ced in  the  provision  in  Lovell's  behalf,  they 
cannot  now  avail  themselves  of  this  objec- 
tion. 

The  only  remaining  question  relates  to  the 
plaintitfs'  request  to  be  reheard  upon  the 
precise  questions  that  were  decided  when 
the  case  was  here  upon  the  previous  trans- 
fer. As  to  this  it  may  be  said  that  If  the 
plaintiffs  were  not  content  with  the  former 
decision,  they  should  have  seasonably  ap- 
plied for  a  rehearing  in  accordance  with  the 
tenth  rule  of  court  Not  having  done  so,  they 
are  now  concluded  by  the  long-established 
practice  of  this  court  that  questions  of  law 
once  decided  will  not  be  re-examined  upon 
a  subsequent  transfer,  especially  where  eq- 
uity and  Justice  do  not  require  It  Bell  v. 
Woodward,  47  N,  H.  539;  Id.,  48  N.  H.  437; 
Bell  V.  Lamprey,  68  N.  H.  124;  Carter  v. 
Jackson,  58  K.  H.  156;  Asbuelot  R.  R.  v. 
Elliot,  58  N.  H.  451 ;  Plalsted  v.  Holmes.  58 
N.  H.  620;  Preston  v.  Insurance  Co,,  59  N. 
H.  49;  Amoskeag  Mfg.  Co.  v.  Head,  59  N.  H. 
332;  Weare  v.  Deerlng,  60  N.  H.  56;  Bed- 
ding V.  Gallagher,  72  N.  H.  377,  57  AU.  225. 
64  L.  R.  A.  811 ;  Olney  v.  Railroad,  73  N.  H. 
85,  59  Ati.  387.  The  grounds  upon  which  the 
plaintiffs  desire  a  re-examlnaUon  of  these 
questions  are  highly  technical ;  and,  as  it  Is 
found  that  the  contracts  were  not  unoon- 
BClonable,  and  were  not  procured  through 
fraud.  Justice  does  not  require  the  adoption 
of  such  a  course. 

Plaintiffs'  exceptions  overruled. 

PEABIiEE,  3n  41d  not  ait  Xhe  otiien  oob- 
curred* 
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OAMPBELZi  T.  OAMPBEZJj  et  aL 

(Supreme  Court  of  Rhode  Island.    Feb.  17, 
1909.) 

Action  by  ElUha  3.  Campbell  against  Oeorce 
B.  Campbell  and  others.  Verdict  for  defend- 
ant, ana  plaintiff  petition*  for  new  triaL-  Oon- 
tinned. 

Oieen,  Hincider  &  Allen,  for  petitioner. 
James  Harris  and  Irving  Champlin,  for  re- 
spondents. 

PER  CURIAM.  The  flnt  three  gronnds  re- 
lied upon  by  the  petitioner  in  support  of  his  pe- 
tition for  a  new  trial  are  not  sustained  by  a 
preponderance  of  the  evidence. 

Upon  the  fourth  gipund,  which  ebarcea  an 
abase  of  judicial  discretion  on  the  part  of  the 
Justice  who  presided  at  the  trial,  the  court  de- 
sires an '  affidavit  from  the  witness  Bradford 
Campbell,  setting  forth  the  testimony  which  he 
could  properly  have  giren  in  rebuttal,  to  be  filed 
on  or  before  March  1,  1S09,  and  the  case  will  be 
assigned  to  March  10,  190i),  for  further  hearing 
npoa  the  effect  of  the  exclusion  thereof. 


WEIBKS  V.  FLBTCHBR  et  aL 
(Supreme  Court  of   Rhode   Island.     Feb.   17, 

1900.    On  Rehearing.  Feb.  26.  1009.) 
DAxAssa  (8  182*)-~PxB8oiiAi,  Ihjubiks— Sz- 

0XS8IVE  Damages. 

One  with  a  life  expectancy  of  about  16 
years  and  an  eaminr  capacity  of  about  $15  a 
week  was  injured.  He'  snatamed  a  permanent 
Injury  to  his  slcull,  which  affected  his  eyesight 
and  hearing.  He  would  never  be  able  to  do  any 
hard  wotI:,'  and  age  would  tend  to  aggravate 
the  trouble.  His  esTuing  capaiHty  had  been 
gi«atly  reduced.  fioM,  that  a  Terdfct  of  $7,000 
was  not  excessive. 

lEi.  Note.— For  other  cases,  se«  Damages, 
Cent.  Dig.  tS  372-385;  Dec.  Dig.  1 132.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Charles  F. 
Stearns,  Judge. 

Action  by  Stephen  P.  Weelcs  against  Charles 
Fletcher  and  others.  There  was  a  verdict  for 
plaintiff,  and  defendants  bring  eKceptiona. 
Overruled,  and  cause  remitted,  with  direc- 
tions for  Judgment. 

This  was  an  action  for  personal  Injuries. 
Plaintiff,  having  a  life  expectancy  of  about 
16  yean  and  an  earning  capacity  of  about 
fl5  a  Veek,  was  Injured.  He  sustained  a 
permanent  injoiy  to  the  skull.  He  would 
never  be  able  to  d»  any  hard  work,  and  age 
would  tend  to  aggravate  the  trouble,  which 
had  affected  both  his  eyeslglit  and  hearing. 
The  trial  occurred  two  yean  after  the  Injury, 
and  since  the  injury  plaintiff  bad  only  aver- 
aged $1  a  week  as  photographer,  while  before 
he  bad  averaged  from  fS  to  $10  a  week.  He 
obtained  a  verdict  for  $7,000. 

Bee  28  B.  L  U2,  eo  AtL  2M. 

Albert  B.  Crafts,  for  plaintiffs.  Vincent, 
Boas  ft  Bamefleld  and  Cyms  M.  Van  Slyck, 
for  defendant 

PESt  OURIABfL  The  law  governing  this 
case  is  contained  in  the  opinion  heretofore 


rendered  and  reported  In  29  R.  I.  112,  89 
Atl.  284.  The  declaration  was  sustained  by 
proof  at  the  trial  of  the  case.  The  judge 
made  fio  reversible  error  In  his  rulings  or 
charge,  and  we  cannot  say  that  the  damages 
awarded  by  the  Jury  are  excessive. 

For  these  reasons  the  exceptions  of  the  de- 
fendants must  be  overruled,  and  the  case  is 
remitted  to  the  superior  court,  with  direction 
to  enter  Judgment  on  the  verdict 

On  Rehearing. 

PER  CURIAM.  The  defendant's  applica- 
tion for  a  rehearing  presents  no  new  matter 
for  consideration.  It  restates  arguments  that 
were  fully  presented  at  the  hearing  of  the 
case,  which  have  been  duly  appreciated.  We 
see  no  reason  to  change  our  former  decision. 

The  application  Is  therefore  denied. 


(M  vt.  «) 
CAIiDBECK  V.  SIMANTON. 

(Supreme  Caatt  of  Vermont.     St.  Johnsbary. 
Feb.  13,  190a) 

1.  Abhest  (§  16*>— OBOtmns— Fbattd— Chasob 

— SUFFICIBHCT. 

Where  a  declaration  alleged  that  plaintiff 
bargained  with  defendant  for  the  purchase  of  a 
diamond,  that  defendant  sold  him  the  diamond 
for  a  certain  price  by  falsely  and  fraudulentiy 
warranting  that  it  was  a  perfect  stone,  when  in 
fact  it  was  defective,  and  that  defendant  there- 
by "falsely  and  fraudulently  deceived  him,"  but 
did  not  allege  that  defendant  knew  that  the  rep- 
resentation was  false,  the  action  was  founded 
on  contract,  since  the  law  raises  no  presumption 
of  knowledge  of  falsity  from  the  mere  fact  that 
the  representation  was  false,  and  service  by 
arrest  was  unauthorized. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Cent. 
Dig.  11  40-43;    Dec  Dig.  i  15.*] 

2.  DisMissAi.  AND  NoRStnr  (f  67*)— Defkcts 
xs  Pbocbss. 

Where  a  writ  issued  as  a  capias  on  which 
defendant's  body  was  arrested  set  up  defendant 
as  of  a  certain  town  in  a  given  county  of  the 
state,  this  was  a  sufficient  determination  of  res- 
idence for  the  purpose  of  defendant's  motion  t» 
dismiss  the  case  on  the  ground  that  the  action 
was  founded  on  contract. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent  Dig.  |  183;   Dec.  Dig.  {  57.*] 

Exceptions  from  Caledonia  County  Court; 
Wlllard  W.  Miles,  Judge. 

Action  by  George  Caldbeck  against  Charles 
Slmanton.  Plea,  the  general  issue.  There 
was  a  trial  by  jury,  and  verdict  and  judg- 
ment for  plaintiff.  During  the  trial,  and 
before  plaintiff  rested,  defendant  moved  to 
dismiss  the  case  because  the  action  was 
founded  on  contract,  and  the  writ  was  issued 
as  a  capias  on  which  defendant's  body  was 
arrested.  The  motion  was  overruled,  and 
defendant  excepted.  Judgment  reversed,  mo- 
tion to  dismiss  sustained,  and  writ  dismissed. 

David  B.  Porter  and  Stmonds  ft  Searlea, 
for  idalntlff.  Harland  B.  Howe  and  Herbert 
W.  Horey,  for  defendant 
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MUNSON,  3.  The  plaintiff  declares,  In 
substance,  that  he  bargained  with  the  de- 
fendant for  the  purchase  of  a  diamond,  and 
that  the  defendant  sold  him  the  diamond 
for  a  certain  price  by  "falsely  and  fraudu- 
lently warranting"  It  to  be  a  perfect  stone, 
when.  In  fact.  It  was  not  a  perfect  stone,  but 
defective  In  certain  respects  stated,  and  that 
the  defendant  thereby  "falsely  and  fraudu- 
lently deceived  him."  The  service  was  by 
arrest,  and  the  case  stands  on  a  motion  to 
dismiss.  The  defendant  argues  that  no 
scienter  Is  alleged;  that  the  declaration  Is 
In  case  for  a  breach  of  warranty;  that 
there  could  be  no  recovery  without  proving 
the  warranty ;  and  that  this  conclusively  de- 
termines that  the  action  is  foimded  on  con- 
tract No  point  Is  made  distinguishing  be- 
tween the  counts. 

In  2  Chitty's  Pleading,  279,  there  Is  a  form 
for  declaring  in  assumpsit  on  a  warranty, 
and  at  page  679  there  Is  one  for  declaring 
in  tort  on  a  warranty.  The  latter  form  is 
the  one  used  here.  Tlie  two  forms  were 
Joined  In  one  declaration  In  Dean  v.  Cass,  73 
Vt  814,  50  Atl.  1085,  and  the  second  was 
held  to  be  In  tort  and  improperly  Joined  with 
the  first  So  the  declaration  before  us  may 
be  classed,  without  special  examination,  as 
In  form  a  declaration  In  tort  In  pursuing 
the  inquiry  further  it  will  be  well  to  have  in 
mind  the  nature  of  a  warranty,  and  the 
history  and  characteristics  of  the  remedies 
permitted  for  a  breach  of  It  The  ordinary 
warranty  relates  to  the  condition  of  the 
property  at  the  time  of  the  sale.  Such  a  war- 
ranty, if  broken  at  all,  is  broken  when  made. 
The  breach  consists  in  the  fact  that  the  prop- 
erty l8  not  as  It  is  stated  to  be.  Tbi  war- 
ranty may  be  made  merely  as  an  assumption 
of  a  contract  obligation,  or  It  may  be  deceit- 
fully made  with  a  knowledge  of  Its  falsity. 
In  either  case  It  Is  made  to  induce  the  pur- 
chase. Personal  actions  are  either  for 
breaches  of  contract  or  for  wrongs  uncon- 
nected with  contract ;  assumpsit  being  in  the 
first  class,  and  case  in  the  second.  Chltty, 
97.  The  original  action  on  the  case,  permit- 
ted in  suits  for  which  the  established  forma 
were  not  adapted,  was  not  similar  to  the 
present  action  of  assumpsit,  but  resembled 
rather  the  present  form  of  a  declaration  In 
case  for  a  tort  Chltty,  99.  It  was  at  first 
difficult  to  distinguish  assumpsit  from  case; 
and  the  early  decisions  In  actions  on  war- 
ranties were  made  before  the  boundary  be- 
tween the  two  remedies  was  well  defined. 
Note  to  Chandelor  v.  Lopus,  1  Smith  Lead. 
Cas.  178.  The  practice  of  declaring  In  tort 
for  warranty  broken  originated  in  this  early 
period ;  and  the  remedy  then  adopted  contin- 
ued In  almost  exclusive  use  until  the  middle 
of  the  eighteenth  century.  As  late  as  1778, 
Lord  Mansfield  considered  an  action  of  as- 
sumpsit for  a  breach  of  warranty  so  peculiar 
that  he  reserved  the  question  of  its  sufficien- 
cy; and  this  method  of  declaring  was  then 
antfaorltatirely  -sanctioned.     Stuart  v.  Wll- 


klns,  1  Doug.  17.  Since  then  assumpsit  and 
case  have  been  recognized  as  concurrent 
remedies  for  breach  of  warranty.  William- 
son V.  Allison,  2  East,  446 ;  Beeman  v.  Bueii, 
3  Vt  53,  21  Am.  Dec.  571 ;  19  Enc.  Pi.  &  Pr. 
82,  and  cases  cited. 

Closely  connected  with  the  subject  of  war- 
ranty is  that  of  deceit  by  fraudulent  repre- 
sentations. The  two  grounds  of  liability  are 
entirely  distinct  but  both  may  be  developed 
by  one  affirmation.  The  evidence  may  make 
the  affirmation  either  a  deceit  or  a  warranty, 
or  both.  The  allegations  of  a  declaration 
charging  deceit  by  means  of  a  false  warran- 
ty, and  of  one  charging  a  deceit  Independent 
of  warranty,  are  in  other  respects  substan- 
tially the  same,  as  Is  Indicated  by-  the  first 
counts  of  the  forms  In  2  Chltty,  687,  688.  If 
the  allegation  of  knowledge  In  a  declaration 
following  the  first  count  of  the  first  of  these 
forms  be  treated  as  surplusage,  the  case  be- 
comes an  action  of  tort  for  a  breach  of  war- 
ranty. This  treatment  of  a  declaration  so 
framed  was  sanctioned  In  Williamson  t.  Al- 
lison, before  cited,  and  that  case  has  since 
been  generally  followed.  The  recognition  of 
assumpsit  and  case  as  concurrent  remedies 
for  breach  of  warranty,  and  the  decision  In 
Williamson  v.  Allison  regarding  the  scien- 
ter, have  led  to  the  adoption  of  forms  con- 
fessedly designed  to  enable  the  plaintiff  to 
recoyer  for  a  breach  of  warranty  or  for  de- 
celt,  as  the  case  might  develop.  A  short  dec- 
laration, framed  In  this  double  aspect,  was 
nsed  in  Beeman  t.  Buck,  3  Vt  53,  21  Am. 
Dec.  671;  Vail  v.  Strong,  10  Vt  457;  West 
V.  Emery,  17  Vt  583,  44  Am.  Dec.  356 ;  Goode- 
nough  V.  Snow,  27  Vt  720  ■  Pinney  v.  Andrus, 
41  Vt  631.  This  declaration,  given  In  full 
In  the  case  first  cited,  avers  that  the  de- 
fendant deceitfully  sold  the  property  by  war- 
ranting It  to  be  as  described,  "well  knowing" 
it  to  be  otherwise.  The  first  count  of  the 
form  In  2  Chltty,  687,  before  referred  to,  is 
a  more  formal  declaration  of  the  same  char- 
acter. This  form  was  followed  In  Harlow  v. 
Green,  34  Vt  379,  and  was  apparently  the 
basis  of  the  declaration  in  Whltton  y.  God- 
dard,  30  Vt  730.  The  direct  allegation  of 
knowledge  contained  In  the  phrasfe  "well 
knowing"  or  Its  equivaloit  is  ordinarily  em- 
ployed in  dedarations  which  claim  a  recov- 
ery on  the  ground  of  deceit  and  its  absence 
from  the  declaration  used  here  is  the  basis  of 
the  defendant's  claim. 

The  plaintiff  claims  that  a  sufficient  ave^ 
ment  of  knowledge  Is  contained  in  the  form 
nsed.  The  Inclusion  of  this  form  under  the 
general  marginal  heading^  of  "deceit"  Is  of 
little  consequence,  especially  in  view  of  the 
early  history  of  the  subject  It  is  not  prob- 
able that  Mr.  Chltty  considered  the  allega- 
tions sufficient  to  show  knowledge;  for  in 
subsequent  forms  for  deceitfully  selling  prop- 
erty by  falsely  and  frahduently  warranthig 
It  the  nsnal  scienter  Is  etaiployed.  The  con- 
cluding averment  that  the  defendant  thereby 
falsely  and  fraudulently  deceived  the  plain- 
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tiff  cannot  enlarge  the  effect  of  the  matters 
prevlouBly  alleged.  If  the  declaration  con- 
tains a  "scienter,"  it  must  be — ^where  the 
plaintiff  claims  it  to  be— in  the  allegation 
that  the  defendant  "falsely  and  fraudolently 
warranted"  the  property.  Words  similar  to 
those  contained  In  this  declaration  are  found 
in  the  form  at  page  279,  which  is  anqaestion- 
ably  a  declaration  in  assumpsit  It  is  there 
alleged  that  the  defendant,  "contriving  and^ 
fraudulently  Intending  to  injure  the  said 
plaintiff,  did  not  perform  or  regard  his  said 
promise  and  undertaking,  •  •  •  but 
thereby  craftily  and  snbtUely  deceiyed  and  de- 
frauded the  said  plaintiff  in  this,"  that  the 
property  was  not  as  warranted.  But  it  will 
be  noticed  that  the  words  in  the  two  forms 
are  used  in  different  connections.  ■  In  the  as- 
sumpsit declaration  the  words  quoted  are  ap- 
plied to  the  breach  of  the  defendant's  prom- 
ise, and  not  to  the  promise  Itseif.  In  the  dec- 
laration In  tort  the  words  "falsely  and 
fraudulently"  are  applied  directly  to  the  act 
of  warranting.  This  difference,  howerer,  is 
Qilnlmized  by  the  fact  that  the  undertaking 
is  broken  when  assumed,  so  that  in  the  first 
form  the  fraudulent  intent  is  really  laid 
at  the  time  of  the  sale.  The  assumpsit  form 
was  considered  in  Shepherd  v.  Worthing,  1 
Aiken,  188,  and  was  held  to  contain  no  sub- 
stantial allegation  of  fraud;  but  it  was  sug- 
gested that  an  averment  that  the  defendant 
falsely  and  fraudulently  warranted  the  prop- 
erty might  be  equivalent  to  the  required 
scienter.  In  State  v.  Smith,  63  Vt  201,  22 
Atl.  604,  the  court  examined  an  Indictment 
for  perjury  in  which  the  usual  words  "as  he 
then  and  there  well  knew"  were  omitted, 
and  it  was  held  that  the  averment  that  the 
respondent  testified  to  the  matter  "willfully 
and  corruptly"  sufildently  alleged  that  the 
statement  was  false  to  his  knowledge.  The 
averment  that  the  defendant  "falsely  and 
fraudulently"  warranted  the  property,  given 
its  natural  oonstmctlon,  might  seem  to  Im- 
port more  than  a  warranty  false  in  fact.  It 
may  be  urged  with  some  force  that  "fraud- 
ulently" characterizes  the  defendant's  act 
and  implies  a  knowledge  of  the  falsity  of  his 
statement  But  the  construction  long  given 
to  the  form,  Iq  connection  with  the  construc- 
tion of  other  ferms  pertaining  to  the  same 
subject,  is  not  to  be  Ignored  In  passing  upon 
the  question. 

The  case  of  Elbel  v.  Von  Pell,  64  N.  J. 
Law,  370,  48  Atl.  1117,  should  l>e  considered 
in  this  connection.  'There  the  declaration 
allied  that  the  defendants  sold  certain 
premises  to  the  plaintiff  by  "falsely  and 
fraudulently  representing"  that  the  house 
was  new,  when.  In  fact,  it  was  old.  The 
court  held  that  this  disclosed  a  cause  of  ac- 
tion, not  for  a  false  warranty  as  was  claim- 
ed by  the  plaintiff,  but  for  deceit,  and  said: 
"A  good  cause  of  action  for  deceit  may  be 
set  out  without  a  charge  that  the  rq>re8en- 
tatlon  alleged  to  be  false  was  known  by  de- 
fendant to  be  so,  provided  It  is  charged  that 


the  false  representation  was  fraudulently 
made."  It  will  be  noticed  that  in  the  sec- 
ond of  the  two  forms  for  charging  deceit  be- 
fore referred  to  (2  Chitty,  688),  the  first  count 
contains  -an  allegation  that  the  defendant 
knew  that  the  representation  was  false,  while 
the  second  count  does  not  contain  this,  but 
stands  on  the  allegation  that  the  defendant 
"contriving  and  Intending  to  deceive  and 
defraud  the  said  plaintiff  in  that  behalf,  then 
and  there  falsely  and  deceitfully  pretended 
to  the  said  plaintiff,"  etc.  It  would  seem 
from  these  authorities  that  the  words  "false- 
ly and  fraudulently"  as  applied  to  a  "pre- 
tense" or  even  to  a  "representation"  are 
given  an  effect  to  which  they  are  not  entitled 
when  applied  to  a  warranty. 

But  the  precise  question  has  been  adjudg- 
ed In  this  state,  although  without  special 
consideration^  In  Fester  v.  Caldwell's  Est, 
18  Vt  176,  the  declaration  alleged.  In  sub- 
stance, that  the  deceased  sold  the  plaintiff 
a  number  of  sheep  by  falsely  and  fraudu- 
lently warranting  them  to  be  sound  when 
In  fact  they  were  diseased,  and  that  the 
deceased  deceived  the  plaintiff  In  the  sale; 
but  there  was  no  allegation  that  the  deceased 
knew  the  sheep  were  unsound.  The  verdict 
taken  was  in  tort  and  the  court  allowed  it 
to  be  amended,  after  the  panel  was  dismiss- 
ed, by  striking  out  the  words  "is  guilty"  and 
inserting  the  words  "did  assume  and  prom- 
ise." In  sustaining  this  action,  it  was  said: 
"There  is  no  allegation  of  a  scienter  in  the 
declaration,  and  consequently  there  can  be 
no  recovery  •  •  »  for  a  deceit,  notwith- 
standing the  declaration  is,  in  form,  in  case 
for  a  false  warranty." 

But  the  plaintiff  contends,  further,  that  no 
scienter  is  necessary,  that  the  declaration  is 
in  tort,  and  that  the  question  whether  the 
process  issues  on  a  contract  is  to  be  deter- 
mined, not  by  the  origin  of  the  claim,  but  by 
the  form  of  the  action.  We  have  seen  that 
the  declaration  Is  tort  in  form,  and  inca- 
pable of  being  Joined  with  assumpsit  But 
It  may  nevertheless  be  process  issuing  on  a 
contract  within  the  meaning  of  the  statutory 
provision.  The  plainttfT's  argument  to  the 
contrary  is  based  largely  lipon  what  was 
said  by  the  courts  soon  after  the  recognition 
of  assumpsit  as  a  proper  remedy  placed  them 
in  the  position  of  sustaining  assumpsit  and 
case  as  concurrent  remedies  for  the  breach 
of  a  purely  contract  obligation.  It  was  said 
by  Lord  EUenborough  in  Williamson  v.  Alli- 
son, 2  East,  446,  that  the  warranty  is  the 
thing  which  deceives  the  buyer  who  relies 
on  it,  and  that  it  is  sufBclent  to  prove  the 
warranty  broken  to  establish  the  deceit 
It  has  sometimes  been  said  in  following  this 
authority  that  the  law  Implies  deceit  from 
the  breach  of  the  warranty.  This  view  is 
clearly  untenable — even  wuen  the  undertak- 
ing of  warranty  is  treated  as  a  representa- 
tion. "No  misrepresentation  is  fraudulent 
at  law,  unless  it  is  made  with  actual  Knowl- 
edge of  its  falsity,  or  under  such  circumstan- 
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ces  that  the  law  must  necessarily  Impute 
such  knowledge  to  tbe  party  at  tbe  time 
when  be  makes  it"  2  Pom.  Eq.  Jur.  S  884. 
Tbe  law  raises  no  presumption  of  knowl- 
edge of  falsity  from  the  mere  fact -that  the 
representation  was  false.  Southern  Deyelop- 
ment  Co.  t.  SUva,  125  V.  8.  247,  8  Sup.  Ct 
881,  81  I..  Ed.  678. 

The  phraseology  of  our  standard  forms  r^ 
fleets  the  Indeflnlteness  of  distinction  which 
preralled  In  the  formatlTe  period  of  the  oKtt- 
'  mon  law,  and  this  Is  true  to  some  extent  of  the 
language  of  commentators  comparatively  mod- 
ern.  Blackstone,  writing  about  1768,  after 
qjteaking  of  the  beating  of  another  and  the 
taking  of  another's  goods  as  trespasses,  pro- 
ceeds: "So,  also,  nonperformance  of  promises 
or  undertakings  is  a  trespass  upon  which  an 
action  of  trespass  on  tbe  case  in  assumpsit  is 
grounded."  The  subject  may  be  briefly  re- 
viewed and  further  elucidated  in  the  words  of 
the  note  to  Chandelor  v.  Lopos,  2  Smith's 
Lead.  Cas.  187  (Am.  Ed.)  1847,  where  it  is 
said  in  connection  with  a  consideration  of 
Williamson  t.  Allison  and  kindred  cases: 
"Originally  actions  upon  breaches  of  warran- 
ty, as  well  as  of  all  other  promises,  were  sub- 
stantially, as  well  as  nominally,  actions  on 
the  case,  which  went  upon  the  ground  of  de- 
ceit, and  set  forth  the  undertaking  of  the 
defendant,  and  the  consideration  by  which 
it  was  supported,  for  the  purpose  of  estab- 
lishing a  fraud  on  his  part,  and  a  consequent 
legal  injury  to  the  plaintiff.  But  in  modern 
times  the  distinction  between  assumpsit 
and  case  has  become  as  well  established  as 
that  between  trespass  and  covenant,  and  it 
Is  not  easy  to  see  why  it  should  be  disre- 
garded in  the  single  Instance  of  actions  such 
as  those  we  have  Just  been  considering."  It 
may  also  be  said  that  there  is  no  plainer  dis- 
tinction in  tbe  law  than  that  between  breach 
of  warranty  and  deceit;  and  the  law  no 
more  implies  deceit  from  a  breach  of  war- 
ranty than  It  does  from  a  breach  of  cove- 
nant for  title  or  from  the  nonperformance 
■ot  a  contract  of  suretyship. 

The  difference  between  assumpsit;  and 
case  as  remedies  for  wrongs  of  this  charac- 
ter was  comparatively  of  little  importance 
when  our  earliest  cases  upon  the  subject 
were  decided.  The  subsequent  abolishment 
«f  imprisonment  for  debt  has  introduced  an 
element  which  cannot  be  ignored  in  review- 
ing the  subject  at  this  date.  It  is  not  neces- 
sary to  consider  further  the  construction, 
technicalities,  and  classlflcation  of  the  dif- 
ferent forms  employed,  nor  to  anticipate 
tbe  questions  of  practice  that  may  arise  in 
connection  with  their  use.  It  is  enough  to 
say  that  if  a  plaintiff  wishes  to  proceed  by 
arrest,  he  must  allege  a  case  that  entitles  him 
to  arrest.  That  right  cannot  be  given  by 
mere  form  or  classification.  The  test  must 
be  the  nature  of  the  action  as  determined  by 
its  substance.    It  is  said  in  Beeman  t.  Buck. 


3  Vt  68,  21  Am.  Dec.  671,  that  assumpsit 
Is  supported  by  proof  of  the  sale,  a  war- 
ranty, and  tbe  breach  of  it,  and  that  noth- 
ing more  is  required  In  tort  If  tbe  declara- 
tion in  tort  requires  the  same  and  only  the 
same  'proof  as  the  one  in  assumpsit  it  Is 
manifestly  a  declaration  in  tort  only  in  name. 
The  declaration  before  ns  is  so  framed  that 
nothing  more  Is  required.  It  discloses  a 
warranty  false  in  fact  but  not  false  to  the 
Knowledge  of  the  warrantor.  If  the  plaintiff 
recovers  upon  this  declaration,  it  will  be  sole- 
ly by  force  of  the  contract.  Proof  of  fraud 
was  not  pertinent  to  the  issue  presented. 

Commencement  by  trustee  process  is  au- 
thorized, and  arrest  or  imprisonment  la  pro- 
hibited, in  actions  founded  on  contract  It 
Is  held  in  regard  to  trustee  process  that  the 
form  of  the  action  governs  (Blwell  v.  Martin, 
32  Vt  217),  and  it  is  argued  that  this  holding 
is  decisive  here.  It  is  true  that  we  bave 
substantially  the  same  expression  in  both 
statutes,  but  it  Is  used  with  reference  to 
different  subjects,  and  the  nature  ot  those 
subjects  may  Justify,  and  even  require,  diff-. 
erent  constructions.  It  is  the  general  scheme 
of  our  law  that  a  man's  property  shall  be 
held  for  the  satisfaction  of  all  his  obliga- 
tions, but  that  his. body  shall  be  held  only 
for  the  satisfaction  of  obligations  of  a  ceiv 
tain  class.  The  trustee  process  Is  a  method 
provided  for  reaching  property  held  in  cer- 
tain forms,  and  whatever  the  scope  given  it 
by  construction  Its  operation  will  be  In  line 
with  the  general  purpose  of  the  law.  The 
right  of  arrest  pertains  only  to  a  limited 
class  of  obligations,  and  the  right  to  exer- 
cise it  In  a  given  case  must  be  determined  by 
tbe  line  which  separates  that  class  from  oth- 
ers. Any  test  or  construction  which  carries 
the  right  beyond  that  line  will  be  at  vari- 
ance with  bath  tbe  pnrpofla  and  tlie  letter 
of  the  law. 

It  Is  said  that  it  does  not  appear  that  the 
defendant  is  a  resident  of  any  of  the  United 
States,  and  so  within  the  exemption.  But 
the  writ  sets  ap  the.  defendant  as  of  St 
Jobnsbnry  in  the  ooanty  of  Qaledonta,  and 
this  is  a  sufficient  determination  of  resi- 
dence for  the  purposes  9t  defendant's  mo- 
tion. 

Judgment  reversed,  motion  to  dismiss  smt- 
talned,  and  writ  dismissed. 

(104  !(•.  ns) 
PEAKS  et  al.v.  SMITH. 

(Supreme  Judicial  Court  of  Maine.     Bept  6^ 

1008.)! 

1.  CteATTXI.  MOBTOAOSS  ({  185*)— IXPOBTARCX 
or  BeCORD— DCTT  07   MORTOAOKK  TO    TaKX 

Possession. 

'When  a  mortgage  et  personal  property  has 
been  given  by  a  mortgagor  residing  in  an  unor- 
ganized place,  and  no  town  or  organized  plan- 
tation adjoins  such  unorganised  place,  and  toere- 
fore  there  is  no  place  designated  by  the  statnta 
(Rev.  St  1903,  c.  SB,  {  1)  where  the  mortKa«e 
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can  be  lawfully  recorded,  the  mortsam  must 
take  and  keep  poaaeaaion  of  the  mort(a£ed  projh 
«rty  in  oTder  to  preserve  his  righta  as  against 
attaching  creditors. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort> 
eages.  Cent.  Dig.  {  868;   Dec.  Dig.  I  185. •] 

2.  Crattei.  Mobtoages  (8  184*)  —  Reoobd — 

Taking  Pobbission. 

That  part  of  R«t.  St.  1903,  c.  98.  S  1>  relat- 
ing to  possession  of  mortgaged  personal  property 
by  the  mortgagee,  is  simply  declaratory  of  the 
common  law,  while  that  part  relating  to  record 
provides  an  equivalent  for  possession  not  previ- 
oasly  authorized.  The  mortgagee  is  ^ven  his 
option  either  to  take  and  keep  possession  or  to 
record  the  mortgage.  The  two  methods  are  dis- 
tinct. One  or  the  other  is  indispensable  as 
against  third  parties,  and  the  mortgagee  must 
employ  one  method  or  the  other  to  preserve  his 
rights  as  against  third  parties,  and  it  matters 
not  in  what  section  of  the  state  tb«  mortgagor 
may  reside. 

[Bd.  Note. — For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  i  426;  Dec.  Dig.  |  194.*] 

S.  Cbattkl  MoBTOAGsa  ({  194*)— Faelubk  to 

Kecobd  —  Rights  or  Mobioagek— Actions 

Against  Third  Pessons. 

The  plaintiffs  brought  an  action  of  trover 
against  the  defendant  who  was  ^erijB  of  Som- 
erset county  to  recover  the  value  of  certain  per- 
sonal property  attached  on  a  writ  by  one  of 
the  defendant's  deputies.  The  plaintiffs  claimed 
the  attached  property  under  a  chattel  mortnige, 
given  to  them  previous  to  the  attachment  t>y  a 
mortgagor  who  resided  in  an  unorganized  place 
in  Somerset  county  when  the  mortgage  was  giv- 
en. The  mortgage  was  not  recorded,  as  there  is 
no  town  or  organized  plantation  adjoinine  the 
place  in  which  the  mortgagor  resided,  and  there- 
fore no  place  where  the  mortgage  could  have 
been  legally  recorded.  Neither  did  the  plain- 
tiffs ever  take  possession  of  the  mortgaged  prop- 
erty, but  i)ermitted  the  mortgagor  to  remain 
in  possession  of  the  same.  Previous  to  bringing 
the  action,  the  plaintiffs  gave  the  defendant 
written  notice  m  their  claim  and  the  true 
amount  .thereof  as  required  by  Rev.  St.  1903,  c. 
83,  i  45.  Held,  that  the  action  cannot  be  main- 
tained. 

[Kd.  Note.— For  other  eases,  see  Chattel  Mort- 
gages, Cent.  Dig.  i  319;    Dec.  Dig.  |  194.*] 

(Official.) 

Report  from  Supreme  Jndldal  Court,  Som- 
«r8et  County. 

Action  by  Joseph  B.  Peaks  and  Sylvester 
i.  Walton  against  Clyde  H.  Smith.  Case 
reported.     Judgment  for  defendant 

Action  of  trover  brought  by  the  plaintlSs 
against  the  defendant,  sheriff  of  Somerset 
county,  to  recover  the  value  of  certain  per- 
sonal property  attached  December  18,  1906, 
by  a  deputy  of  the  defendant  on  a  writ  of 
attachment  in  favor  of  one  Margaret  J.  Arm- 
strong and  against  one  Martin  J.  A.  Munster. 
The  record  does  not  disclose  the  plea,  but 
prestunably  it  was  the  general  issue. 

Tlie  plaintiffs  claimed  title  to  the  attached 
property  under  a  chattel  mortgage  given  to 
them  by  said  Munster  September  6,  1906. 
The  mortgage  was  not  recorded,  for  the  rea- 
son that  Munster,  at  the  time  the  mortgage 
was  given,  resided  in  Askwlth,  an  unorgan- 
ized place  in  Somerset  county,  and  which 
is  surrounded  by  other  tmorganlzed  places,  no 


town  or  organized  plantation  adjoining  it; 
so  that  the  statute  requirement  as  to  record 
could  not  have  been  complied  with.  Neither 
did  the  plaintiffs  ever  take  possession  of  th^ 
mortgaged  property,  but  allowed  Munster  to 
have  and  retain  the  possession  of  the  same. 
After  the  aforesaid  attachment  and  "at  least 
forty-eight  hours"  before  bringing  their  ac- 
tion against  the  defendant,  the  plaintiffs  gars 
to  the  defendant  written  notice  of  their  "claim 
and  the  true  amount  tliereor'  as  required  bj 
Rev.  St  c.  83,  {  45. 

At  the  conclusion  of  the  testimony,  the  case 
was  rexwrted  to  the  law  court  upon  so  much 
of  the  evidence  as  was  legally  admissible, 
with  the  stipulation  that  "if  the  action  can- 
not be  maintained,  judgment  to  be  rendered 
for  the  defendant ;  if  the  action  can  be  main- 
tained, the  case  to  be  remanded  to  nisi  prius 
for  assessment  of  damages." 

Argued  before  EMERY,  C.  J.,  and  SAV- 
AGE. PEABODT,  CORNISH,  KINO,  and 
BIRD,  JJ. 

J.  B.  &  F.  O.  Peaks  and  Walton  &  Walton, 
for  plaintiffs.  Merrill  &  Merrill,  for  defend* 
ant 

CORNISH,  J.  This  is  an  action  of  ♦rover 
against  an  officer  to  recover  the  value  of  per- 
sonal property  attached  December  18,  1906, 
and  is  before  the  law  court  on  report 

The  plaintiffs  claim  title  under  a  mortgage 
given  to  them  by  the  debtor  September  6, 
1900.  The  validity  of  this  mortgage  as 
against  the  attaching  creditor  is  attacked  by 
the  defeudant  on  the  ground  that  neither  has 
the  property  been  taken  into  jiossesslon  and 
kept  by  the  mortgagees,  nor  had  the  mortgage 
Itself  been  recorded.  The  plaintiffs  admit 
these  facts  but  reply  that  there  was  no  place 
where  the  mortgage  could  have  been  legally 
recorded,  and  therefore  the  action  Is  main- 
tainable. 

Rev.  St  e.  98, 1 1,  provides  as  follows :  "No 
mortgage  of  personal  property  is  valid  against' 
any  other  person  than  the  parties  thereto, 
unless  possession  of  such  property  is  deliver- 
ed to  and  retained  by  the  mortgagee,  or  the 
mortgage  Is  recorded  by  the  clerk  of  the  city, 
town  or  plantation  organized  for  any  purpose, 
In  which  the  mortgagor  resides,  when  the 
mortgage  is  given.  •  *  •  If  any  mortga- 
gor resides  in  an  unorganized  place,  the  mort- 
gage shall  be  recorded  In  the  oldest  adjoining 
tovm  or  plantation  organized  as  aforesaid,  in 
the  county." 

The  mortgagor  resided,  at  the  time  th« 
mortgage  was  given.  In  Askwlth,  which  is  an 
unorganized  place  in  Somerset  county,  and 
is  surrounded  by  other  unorganized  places. 
No  town  or  organized  plantation  adjoins  It 
so  that  the  statute  requirement  as  to  record 
could  not  have  been  complied  with.  Did 
this  fact  relieve  the  mortgagees  from  the  other 
requirement — the  taking  and  keeping  posses- 
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slon  of  the  mortgaged  property?  We  think 
not. 

At  common  law,  as  a  general  rule,  to  make 
a  transfer  of  personal  property,  whether  ab- 
solute or  conditional,  valid  as  against  third 
parties,  delivery  was  required,  and,  in  general 
also,  a  retention  of  the  property  by  the  ven- 
dee. Lanfear  v.  Sumner,  17  Mass.  110,  9  Am. 
Dec.  110 ;  Goodenow  v.  Dunn,  21  Me.  86.  The 
Legislature  of  Massachusetts  by  Pub.  Laws 
1832,  p.  460,  c.  157,  8  1,  provided  for  the  first 
time  for  the  registration  of  personal  mortga- 
ges, and  the  court  In  Bullock  v.  Williams,  16 
Pick.  33  (1834),  construed  this  registration, 
when  made,  to  be  a  substitute  for  the  taking 
and  keeping  of  possession.  "The  plain  Impli- 
cation of  the  statute  is  that  if  possession  is 
delivered  to  and  retained  by  the  mortgagee, 
or  If  the  mortgage  Is  recorded  pursuant  to 
the  directions  of  the  statute,  it  shall  be  valid 
against  other  persons,"  says  CMef  Justice 
Shaw  in  that  case. 

The  Legislature  of  Maine  in  section  1,  c.  390, 
p.  557,  Pub.  Laws  1839,  re-enacted  the  Massa- 
chusetts statute  In  these  terms:  "No  mortgage 
of  personal  property  hereafter  made  •  •  • 
shall  be  valid  against  any  other  person  than 
the  parties  thereto  unless  possession  of  the 
mortgaged  property  be  delivered  to,  and ,  re- 
tained by,  the  mortgagee,  or  unless  the  mort- 
gage be  recorded  by  the  clerk  of  the  city, 
town  or  plantation  where  the  mortgagor  re- 
sides." And  our  court  has  followed  the  con- 
struction placed  ui>on  the  same  statute  by 
the  court  of  Massachusetts.  Smith  t.  Smith, 
24  Me.  655;  Morrill  v.  Sanford,  49  Me.  666; 
Hamlin  v.  Jerrard,  72  Me.  62. 

The  clause  of  the  statute  relating  to  posses- 
sion Is  simply  declaratory  of  the  common 
law,  while  that  relating  to  record  provides 
an  equivalent  therefor  not  previously  author- 
ized. The  mortgagee  is  given  Ills  option  ei- 
ther to  take  and  keep  possession  or  to  record 
the  mortgage.  The  two  methods  are  distinct. 
One  or  the  other  Is  indispensable  as  against 
third  parties.  Impossibility  of  recording  does 
not  abrogate  the  necessity  of  possession  any 
more  than  the  impossibility  of  possession 
would  annul  the  necessity  of  record.  The 
purpose  of  registration  was  to  give  notice  to 
creditors  and  subsequent  purchasers,  notice 
which  before  the  statute  was  left  to  be  In- 
ferred from  delivery  and  possession  (Sawyer 
V.  Pennell,  19  Me.  167);  and  the  mortgagee 
must  employ  one  method  or  the  other,  it  mat- 
ters not  In  what  section  of  the  state  the  mort- 
gagor may  reside. 

Plaintiffs  rely  upon  Wade  v.  Bessey,  76 
Me.  413,  where  the  court  held  that  the  then 
existing  statute  requiring  an  assignment  of 
wages  to  be  recorded  "in  the  town  or  plan- 
tation organized  for  any  purpose,  In  which 
the  assignor  is  commorant  while  earning  such 
wages,"  did  not  apply  to  an  assignor  earning 
wages  in  an  unorganized  township.  We  hold 
the  same  hera  If  the  facts  do  not  meet  the 
statute,  the  statute  does  not  apply.  But  the 
statute  throws  upon  the  mortgagee  In  such 


cases  another  duty — the  common-law  duty 
that  existed  before  the  statute  was  passed— 
while  in  the  case  of  the  assignor  no  other 
burden  Is  imposed.  More  In  point  is  Grant 
V.  Albee,  80  Me.  299,  36  Ati.  397.  The  rule 
as  to  the  attachment  of  personal  property  is 
similar  to  that  governing  mortgages.  At 
common  law,  In  order  to  perfect  and  preserve 
an  attachment  of  chattels,  it  was  necessary 
to  take  and  retain  possession  and  control  of 
the  property  or  to  have  the  power  to  take  im- 
mediate control.  Laughlin  v.  Reed,  89  Me. 
226,  36  Ati.  131.  A  statute,  originally  passed 
In  1840  (Rev.  St  1841,  c  114,  }  39),  authoriz- 
ed the  recording  of  attachments  of  bulky  per- 
sonal property,  and  with  some  amendments 
Is  still  In  force.  In  1896  the  then  existing 
statute  provided  that  "when  the  attachment 
is  made  in  an  unincorporated  place"  the  copy 
of  the  officer's  return  of  attachment  "shall  be 
filed  and  recorded  in  the  office  of  the  clerk  of 
the  oldest  adjoining  town  In  the  county."  Rev. 
St.  1883,  c.  81,  {26.  In  the  case  last  cited  per- 
sonal property  was  sought  to  be  attached  in 
an  unincorporated  place  with  no  town  adjoin- 
ing, and  the  officer  recorded  his  attactunent 
in  the  oldest  and  nearest  town,  but  failed  to 
keep  possession  of  the  property. 

The  court  held  that  the  record  was  not  au- 
thorized, and  the  attachment  was  void.  If 
the  plaintiffs'  reasoning  In  the  case  at  bar  is 
correct,  the  impossibility  of  the  record  ren- 
dered unnecessary  the  taking  of  possession. 

It  Is  Interesting  to  note  that  the  statute  as 
to  recording  assignments  has  been  amended 
to  cover  the  omission  existing  at  the  time  of 
Wade  V.  Bessey,  76  Me.  413  (1884).  See  Pub. 
Laws  1897,  p.  387,  c.  301 ;  Rev.  St  c  113,  S  6; 
Pub.  Laws  1907,  p.  HI,  c.  103. 

And  the  statute  relating  to  recording  at- 
tachments of  personal  property,  existing  at 
the  time  of  Grant  v.  Albee,  89  Me.  299,  36  AU. 
397  (1896),  has  been  similarly  amended.  See 
Pub.  Laws  1897,  p.  404,  c.  331;  Rev.  St  c.  83, 
§  27.  Moreover,  by  Pub.  Laws  1850,  p.  155,  c 
180,  recording  of  a  personal  mortgage  was  au- 
thorized In  the  nearest  incorporated  town  in 
case  the  mortgagor  resided  In  an  unorganiz- 
ed place,  which  would  have  met  the  condi- 
tions In  the  case  at  Imr;  but  by  Pub.  Laws 
1854,  p.  114,  c.  103,  this  was  changed  "to  the 
oldest  adjoining  town  In  the  county."  To 
change  It  back  and  make  it  harmonious  with 
the  statute  governing  assignments  and  at- 
tachments is  for  the  Legislature  and  not  for 
the  court 

The  burden  Is  on  the  plaintiffs  to  prove 
their  right  of  possession  of  the  goods  attach- 
ed. This  they  could  do  by  proving  that  "pos- 
session" of  the  goods  had  been  "delivered  to 
and  retained  by"  them  as  mortgagees,  or  that 
the  mortgage  had  been  duly  recorded.  Citi- 
zens' National  Bank  v.  Oldham,  142  Mass. 
379,  8  N.  E.  116.  The  latter  could  not  be 
done,  the  former  was  not  done,  and  the  entry- 
must  therefore  be: 

Judgment  for  defendant 
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(ID*  He.  332) 

CONEY  V.  MALING. 

(Sapreme  Judioal  Court  of  Maine.     Sept  10, 
1908.) 

Costs  (§  215*)— Taxation— AppbaXi  fbom  Db- 

cisioN  OF  Clerk. 

An  appeal  from  the  taxation  of  costs  by  a 
clerk  of  courts  in  vacation  must  be  in  writing. 

[JM.  Note. — For  other  cases,  see  Costa,  Dec. 
Dig.  i  215.*] 

(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Sagadahoc  County. 

Action  by  Emma  J.  Coney  against  Hen- 
rietta M.  Maling.  Verdict  for  defendant. 
From  taxation  of  costs  in  vacation  by  the 
clerk,  plaintiff  brings  exceptions.    Overruled. 

Argued  before  WHITEHOUSE,  SAVAGE, 
PEABODY,  SPEAR,  and  BIRD,  JJ. 

Wm.  T.  Hall,  Jr.,  for  plaintiff.  Staples  * 
Glldden,  for  defendant 

SAVAGE,  J.  At  the  trial  of  this  case  at 
the  December  term,  1907,  In  Sagadahoc  coun- 
ty, the  verdict  was  for  the  defendant.  The 
platntifTs  attorney  did  not  request  to  be 
heard  in  costs  during  the  term.  After  ad- 
journment, the  cleric  taxed  the  costs,  where- 
upon the  plaintiff's  attorney  orally  notified 
the  cleric  that  he  desired  to  appeal,  but  he 
filed  no  appeal  In  writing.  He  made  no  effort 
to  have  the  matter  heard  by  the  justice  who 
presided  at  the  December  term,  or  by  any 
other  justice  in  vacation.  He  presented  the 
matter  to  the  justice  who  presided  at  the 
following  April  term,  who  ruled  that  he  had 
no  jurisdiction  to  entertain  the  appeal,  that 
It  was  not  properly  taken,  and  ordered  It 
dismissed.  To  this  ruling  the  plaintiff  ex- 
cepted. 

We  think  the  ruling  was  right  The  plain- 
tiff took  no  appeal.  Giving  the  clerk  In  vaca- 
tion oral  notice  of  his  desire  to  appeal  was 
not  6ufl3clent  An  appeal  from  the  taxation 
of  costs  is  a  part  of  a  judicial  proceeding, 
and  becomes  a  part  of  the  record.  From  the 
very  nature  of  the  thing  It  must  necessarily 
be  evidenced  by  a  writing.  Otherwise  no 
record  of  it  can  be  made.  Nor  can  the  Jus- 
tice to  whom  an  appeal  in  vacation  is  made 
act  judicially,  except  upon  a  written  appeal 
signed  by  the  party  or  his  attorney.  Such  a 
procedure  is  not  permissible. 

Exceptions  overruled. 

(104  He.  276)' 

INHABITANTS  OF  BRADLEY  T.  PENOB- 
SCOT CHEMICAL  FIBRE  Ca 

(Supreme  Judicial  Court  of  Maine.    June  29, 
1908.) 

Taxation  (|  274*)— Placb  or  Taxation  — 
PbopebTt  "EnrptoTSD  IN  MucfiANio  Arts." 
The  plaintiff  town  of  Bradley  assessed  a 
tax  for  the  year  1906  on  certain  pulp  wood  be- 
longing to  the  defendant.  The  defendant,  an 
Old  Town  corporation,  on  April  1,  1906,  owned 


and  operated  in  Old  Town,  on  the  west  side  of 
the  Penob^t  river,  a  mill  for  the  manufacture 
by  mechanical  and  chemical  processes  of  soda 
pulp,  from  pulp  wood,  for  sale  to  paper  manu- 
facturers. On  the  same  side  of  the  river  it  also 
bad  a  cutting  up  sawmill  and  a  piling  ground. 
Across  the  river  in  the  plaintiff  town,  it  also 
had  a  cutting  up  sawmill  and  a  piling  ground. 
In  the  defendant's  operations,  pulp  wood,  out 
of  which  pulp  was  to  be  manufactured,  was  driv- 
en down  the  river  in  log  lengths  to  a  boom 
above  the  defendant's  mill.  From  this  boom 
some  of  the  logs  were  let  down  into  a  boom  on 
the  Old  Town  side  of  the  river,  taken  out  and 
cut  into  four  foot  lengths,  and  used  in  the  mill 
or  piled  on  the  piling  ground.  Other  logs,  for 
economy  and  convenience  in  operation,  were  let 
down  into  a  boom  on  the  Bradley  side  of  the 
river,  then  taken  out  and  cut  into  four  foot 
lengths,  and  piled  on  the  Bradley  piling  ground, 
from  which  It  was  taken  across  the  river  in  the 
winter  on  the  ice  to  the  soda  mill  or  piling 
ground  on  that  side.  The  pulp  wood  which  was 
taxed  by  the  plaintiff  town  had  been  so  cut 
up  and  piled  on  the  Bradley  ground  during  the 
season  prior  to  April  1,  1906,  and  was  still 
there  on  that  date.  It  was  intended  for  use  in 
the  soda  mill  In  Old  Town,  but  it  had  not  been 
removed  to  the  Old  Town  side  during  the  pre- 
vious 'winter,  because  the  piling  ground  on  that 
side  was  so  full  that  it  could  not  be  received 
there. 
Held,  that  the  wood  was  not  taxable,  April  1, 

1906,  by  the  plaintiff  town,  as  being  "employed 
in  the  mechanic  arts"  in  that  tovm. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S|  448,  449 ;  Dec.  Dig.  |  274.*] 

(Official.) 

Report  from  Supreme  Judicial  Court,  Pe- 
nobscot County. 

Action  of  debt  by  the  Inhabitants  of  Brad- 
ley against  the  Penobscot  Chemical  Fibre 
Company.  Case  reported  to  the  law  court 
Judgment  for  defendant 

Action  of  debt  brout^t  by  the  plaintiff 
town  against  the  defendant  corporation  to 
recover  a  tax  assessed  by  the  plaintiff  town 
in  1906  on  6,000  cords  of  pulp  wood  belong- 
ing to  the  defendant  corporation.  Plea,  the 
general  issue.     Tried  at  the  October  term, 

1907,  Supreme  Judicial  Court,  Penobscot 
county.  At  the  conclusion  of  the  testimony, 
it  was  agreed  that  the  case  should  be  r^;»ort- 
ed  to  the  law  court  for  determination  upon 
so  much  of  the  evidence  as  was  competent 
and  legally  admissible. 

The  case  appears  in  the  opinion. 

Argued  before  SAVAGE.  PEABODY, 
SPEAR,  CORNISH,  and  KING,  JJ. 

Matthew  Laughllii«  for  plaintiffs.  J.  F. 
Oovdd,  for  defendant 

SAVAGE,  J.  Action  to  recover  taxes  dnly 
assessed  on  6,000  cords  of  poplar  wood  In 
1906. 

It  is  not  in  dispute  that  the  defendant  is 
not  an  inhabitant  of  Bradley.  It  is  an  Old 
Town  corporation.  Nor  is  It  disputed  that 
it  owned  the  pnlp  wood  assessed,  nor  that 
the  wood,  on  April  1,  1906,  was  In  the  plain- 
tiff tovra.  But  the  plaintiff  claims  that  the 
wood  was  "employed  in  the  mechanic  arts" 
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by  the  defendant  In  Bradley  at  tbat  time, 
and  that  the  defendant  then  occupied  a  saw- 
mill, wharf,  and  landing  place  in  Bradley 
for  the  purpose  of  snch  employment,  and 
hence  tbat  the  wood  was  taxable  to  It  in 
Bradley,  in  accordance  with  Rev.  St  c.  9,  f 
18,  par.'  1,  which  provides  that  "all  i>er8onal 
property  employed  in  trade.  In  the  erection 
of  buildings  or  vessels,  or  in  the  mechanic 
arts,  shall  be  taxed  in  the  town  where  it  is 
BO  employed,  on  the  first  day  of  each  April ; 
provided  that  the  owner,  his  servant,  sub- 
contractor or  agent,  so  employing  It,  occu- 
pies any  store,  shop,  mill,  wharf,  landing 
place  or  ship  yard  therein  for  the  purpose 
of  such  employment"  The  foregoing  claims 
are  denied  by  the  defendant  The  only  ques- 
tion presented  Is  whether,  under  the  circum- 
stances of  the  case,  the  wood  was  taxable  to 
the  defendant  In  Bradley. 

The  record  discloses  the  following  facts: 
The  defendant  owns  and  operates  a  mill  for 
the  manufacture,  by  mechanical  and  chem- 
ical processes,  of  soda  pulp,  sometimes  call- 
ed "chemical  fibre  pulp."  The  pulp  is  man- 
ufactured to  be  sold  to  paper  manufacturers. 
The  mill  is  situated  on  or  near  the  west 
bank  of  .the  Penobscot  river  in  that  part  of 
Old  Town  called  "Great  Works."  On  the 
same  side  of  the  river  it  also  has  a  cutting 
up  sawmill  and  a  piling  ground.  On  the  op- 
posite Bide  of  the  river,  in  Bradley,  it  has 
another  cutting  up  sawmill  and  another  pil- 
ing ground.  The  sawmill  is  equipped  with 
a  cutting  up  saw,  a  "nigger"  and  a  splitting 
saw.  A  part  of  the  pulp  wood  consumed  by 
the  defendant  comes  to  it  by  rail  on  the 
Great  Works  side  of  the  river,  in  four  foot 
lengths.  This  is  unloaded  from  the  cars, 
and  either  taken  directly  to  the  pulp  mill,  or 
hauled  to  the  piling  ground,  as  may  be  con- 
venient The  remainder  of  the  defendant's 
pulp  wood  comes  down  the  Penobscot  river 
in  log  lengths,  to  a  boom  above  the  defend- 
ant's mill.  There  the  logs  are  divided,  hav- 
ing reference  to  the  room  left  vacant  in  each 
boom  below,  at  the  time,  and  part  are  let 
down  into  a  boom  on  the  Great  Works  side 
of  the  river,  from  which  they  are  taken  to 
the  cutting  up  mill,  cut  into  four  foot  lengths, 
split  If  necessary  for  convenient  handling, 
and  then  taken  to  the  pulp  mill  for  Imme- 
diate use,  or  piled  on  tbs  piling  ground  In 
Great  Works.  The  remainder,  for  economy 
and  convenience  in  operation,  are  let  down 
into  a  boom  on  the  Bradley  side  of  the  rtver. 
They  are  then  taken  to  the  defendant's  cut- 
ting up  mill  in  Bradley,  cut  into  four  foot 
Imgtbs,  and  q>llt  if  necessary,  and  are  then 
piled  on  cars  and  butnled  by  horse  power, 
over  tracks  laid  for  that  purpose,  to  the 
piling  grounds  in  Bradley,  and  piled  in  tiers. 
The  cutting  up  mill  usually  runs  from  about 
the  1st  of  June  to  the  Ist  of  November.  Aft- 
er the  river  freezes  in  the  winter,  the  wood 
on  the  Bradley  piling  ground  is  hauled 
"xcm  tbe  rlrer  on  the  Ice,  kdA  eltiier  used 


at  once  Is  the  pulp  min,  or  piled  ou  the 
Great  Works  piling  ground,  as  occasion  may 
require.  The  weight  of  the  evidence  is,  we 
think,  to  the  effect  that  usuaUy  all  of  the 
wood  piled  on  the  Bradley  side  of  tbe  river 
in  any  season  has  been  hauled  over  to  the 
Great  Works  aide  during  the  ensuing  winter. 
But  this  was  not  true  of  every  year.  Some 
years,  either  because  it  was  impracticable 
to  get  it  all  across  the  river  in  a  winter,  or 
because  the  Great  Works  piling  ground  was 
so  full  that  there  was  no  room  to  receive  It 
some  of  the  pulp  wood  was  left  on  the  Brad- 
ley piling  ground  after  the  winter  was  end- 
ed. Such  was  the  case  with  the  6,000  cords 
in  question.  It  had  been  purchased  by  the 
defendant  to  be  used  in  the  manufacture  of 
pulp  in  tbe  Great  Works  mill.  It  had  been 
taken  down  the  river  into  the  Bradley  Ixiom, 
cut  up  in  the  Bradley  mill,  and  piled  on  tbe 
Bradley  piling  ground,  where  it  remafned  on 
April  1,  1906,  because  the  Great  Works  pil- 
ing ground  had  been  so  full  that  the  wood 
could  not  be  tfiken  over  and  stored  there. 
It  may  be  added  that  the  defendant  had  no 
office  In  Bradley.  It  made  no  sales  of  its 
product  in  any  stage  of  manufacture  in  Brad- 
ley. All  Bales  of  its  manufactured  product 
were  made  in  Great  Works,  where  its  main 
office  was,  and  all  shipments  were  made 
from  there. 

Under  these  circumstances,  can  it  l>e  prop- 
erly said  that  this  pulp  wood  was  "employed 
in  the  mechanic  arts,"  in  Bradley,  at  the 
time  It  was  assessed  f    We  think  not 

That  the  manufacture  of  wood  pulp  from 
pulp  wood  is  a  mechanic  art  may  be  assum- 
ed. The  questions  then  arise:  Was  this 
wood  employed  in  the  mechanic  arts  when 
assessed?  And,  if  so,  where?  But  for  tbe 
cutting  up  process  In  Bradley,  we  think  the 
principles  declared  in  Ellsworth  v.  Brown, 
53  Me.  619,  and  Farmlngdale  v.  Berlin  Mills 
Co.,  93  Me.  333,  45  Atl.  39,  would  lead  us 
necessarily  to  hold  that  this  wood,  thougli 
still  in  transit  from  the  forest  to  the  mill, 
and  not  yet  having  arrived  within  the  town 
In  which  was  the  mill  where  it  was  designed 
to  reduce  It  to  pulp,  was  nevertheless  "em- 
ployed," within  the  meaning  of  the  statute, 
"in  the  mechanic  arts,"  and  was  so  employ- 
ed in  the  town  in  which  was  the  mill  which 
was  Its  ultimate  destination,  namely,  Old 
Town.  In  Ellsworth  v.  Brown,  it  was  held 
that  "logs  designed'  to  be  manufactured  ahd 
sold  in  some  town  other  than  that  in  which 
their  owner  resides,  but  in  which,  on  tbe 
1st  day  of  April  he  occupies  a  mill,  store,  or 
wharf,  are  rightfully  taxable  in  such  town, 
and  not  in  the  town  where  the  owner  re- 
sides, although  they  may  not  on  the  Ist  day 
of  April,  in  the  year  for  which  the  tax  Is 
assessed,  have  actually  arrived  within  the 
corporate  limits  of  such  town."  In  Farm- 
lngdale V.  Berlin  Mills  Ck>.,  logs  which  were 
intended  by  the  owner  for  manufacture  in 
a  mill  in  a  town  other  than  tliat  in  which 
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the  owiter  reslfled,  tcaO.  whldi  were  in  tran- 
sit to  the  mm,  but  which  hid  not,  on  the 
l8t  day  of  April,  arrived  In  the  town  where 
the  mill  was  situated,  were  held  to  be  em- 
ployed in  the  trade  or  business  of  that  mill 
on  that  day,  within  the  meaning  and  pur- 
pose of  the  sta:tate,  and  so  taxable  in  that 
town. 

Upon  careful  consideration,  the  court  is 
of  opinion  that  the  fact  that  these  logs  while 
In  transit  were  taken  from  the  rlyer  in 
Bradley,  cut  into  convenient  lengths  Cor 
handling  and  use,  and  stored  until  they 
could  be  conveniently  removed  to  the  mill 
where  they  were  to  be  converted  into  pulp^ 
and  so  remained  in  Bradley  until  April  1, 
1806,  does  not  take  them  out  of  the  role  es- 
tablished by  the  cases  above  cited.  The 
wood  was  still  in  transit  No  doubt  the  cut- 
ting up  process  at  the  mill  in  Bradley  aided 
and  facilitated  the  final  reduction  of  the 
wood  into  pulp,-  and  perhaps  in  a  certain 
broad  sense  was  one  of  the  processes  of  the 
mechanic  arts  in  which  the  wood  was  being 
employed.  But  the  real  process,  'the  one  to 
which  we  think  the  statute  was  intended 
to  apply,  was  carried  on  In  the  mill  in  Great 
Works.  It  was  in  that  mill  that  the  wood 
was  "employed"  in  the  mechanic  arts  by  rea- 
son of  its  being  designed  to  be  reduced  to 
pulp  there.  Farmlngdale  v.  Berlin  Co.,  su- 
pra. All  the  rest  was  preliminary  and  pre- 
paratory. The  statute  looks  to  the  real  em- 
ployment, and  not  to  the  preparations  for  It 

It  is  claimed  that  the  result  is  affected  by 
the  fact  as  claimed,  that  the  two  yards,  one 
on  each  side  of  the  river,  were  contiguous, 
and  that  each  was  a  part  of  one  and  the 
same  plant  We  think  that  matters  not  If 
it  were  so,  it  would  still  be  true  that  the  ul- 
timate destination  of  the  wood,  for  employ- 
ment in  the  mechanic  arts,  was  the  Oreat 
Works  soda  mill  in  Old  Town. 

Hence  we  conclude  that  this  wood  was  not 
taxable  by  the  town  of  Bradley. 

Judgment  for  the  defendant 


(104  He.  2E3) 

INHABITANTS  OF  WELLINGTON  t.  IN- 
HABITANTS OF  CORINNA. 

(Supreme  Judidal  Court  of  Maine.    June  11. 
1908.) 

1.  Tbiai.  (S  168*)— Dibectior  or  Vibdict. 

It  is  a  well-established  rule  in  this  state 
that  the  court  may  properly  instruct  the  Jury  to 
return  a  veidict  for  either  party  when  It  is  ap- 
parent that  a  contrary  verdict  would  not  be  al- 
lowed to  stand. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  376;   Dec  Dig.  {  168.*] 

2L  PAUPBBS    (8   39*)  —  SUPPOKT  —  LOOAI,   Av- 
IHOSITIKS    tilABIJE  —  NOTICB— SOFFICIENOT— 

Waives. 

Althongh  a  pauper '  notice,  given  by  the 
overseers  of  the  ppor  of  a  plaintiff  town  to  the 
overseers  of  the  poor  of  the  defendant  town, 
states  that  the  pauper  named  therein  "and  wife 


and  diifdien''  have  fallen  Into  distress,  but  fails 
to  state  either  the  names  or  the  number  of  the 
f^ildren,  and  in  that  respect  is  an  insufficient 
compliance  with  the  statute,  yet  the  overseers  of 
the  poor  of  the  defendant  town,  as  the  author- 
ised agents  of  the  town,  amy  waive  any  objeo- 
tion  arising  from  such  an  informality  or  defect 
in  the  notice;  and,  if  they  accept  such  notice 
without  objection  as  a  sufficiently  definite  state- 
ment of  the  facts,  they  must  be  deemed  to  have 
waived  any  objection  arising  from  the  failtire 
of  the  notice  to  give  a  more  definite  description. 

[Bid.  Note. — For  other  cases,  see  Paupers, 
Cent  Dig.  {  173;  Dec.  Dig.  i  38.*] 

8.  PAtnPKBS    (S    25*)  — SUFPOBT  — LOOAZ.   Av- 
XHOBITIEB  LlABLB— BaroFFXL. 

Where  the  overseers  of  the  poor  of  a  de- 
fendant town  failed  to  return  an  answer  within 
two  months,  as  required  by  Rev.  St.  c.  27,  i  40, 
to  a  pauper  notice  sent  to  them  by  the  overseers 
of  the  poor  of  the  plaintiff  town  in  compliance 
with  the  provisions  of  section  88  of  said  chap- 
ter, and  representing  that  tt>e  pauper  named  in 
the  notice  bad  a  legal  settlement  in  the  defend- 
ant town,  and  requesting  his  removal,  held  that, 
while  under  the  provision  of  the  aforesaid  section 
40  the  defendant  town  was  estopped  to  deny 
that  the  settlement  of  the  pauper  was  in  any 
other  than  the  plaintiff  town,  yet  the  defendant 
town  was  not  precluded  from  showing  that  the 
settlement  was  in  fact  in  the  plaintiff  town. 

[Ed.  Note.— For  other  cases,  see  Paupers, 
Cent  Dig.  {  119;   Dec.  Dig.  |  25.*] 

4.  EviDBNCB  (8  88*)— PAtrpEKS  (I  62*)— Pbe- 
suuFTioif  or  LBGALiTr  —  Support  —  LooAt 
Adtuobities  LIABLE— De  Facto  OFricEBS. 
Where  the  record  of  a  plaintiff  town,  which 
had  brought  an  action  against  the  defendant 
town  in  a  pauper  matter,  failed  to  show  that 
the  overseers  of  the  poor  of  the  plaintiff  town 
were  elected  by  ballot  or  major  vote,  held,  that 
sudi  failure  was  not  a  fatal  defect,  it  being  pre- 
sumed, in  the  atMence  of  any  evidence  to  the 
contrary,  that  the  town  proceeded  in  the  usual 
and  legal  manner;  and,  even  if  the  record  were 
not  thus  to  be  credited,  it  would  6e  sufficient  for 
the  plaintiff  town  to  prove  that  the  pauper  sup- 
plies were  furnished  by  a  majority  of  the  act- 
ing overseers  of  the  poor  of  the  plaintiff  town, 
and  that  notice  was  given  by  one  of  the  acting 
overseers. 

[Ei.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  103;  Dec.  Dig.  |  83;*  Paupers, 
Cent  Dig.  »  230;  Dec.  Dig.  S  52.*] 

6.  Pleading  (J  287*) — Siqnattbb— Mabk  op 

Pabtt. 

Where  the  legality  of  a  marriage  was  de- 
nied on  the  ground  that  the  divorce  obtained  by 
the  wife  from  a  former  husband  was  invalid 
for  the  reason  that  the  libel  was  not  signed  by 
the  wife,'  and  it  appeared  that  the  wife  was  un- 
alile  to  write  her  name,  and  the  libel  was  signed 
by  mark,  and  that  the  maiden  name  of  the  wife 
was  Mary  Jane  Farrar,  and  that  her  name  aft- 
er she  married  her  first  husband  was  Mary  Jane 
Mears,  and  that  she  was  represented  in  the  libel 
to  be  Mary  Jane  Mears,  but  that  her  counsel  in- 
advertently wrote  her  maiden  name  so  that  her 

her 
signature  appeared  to  be  "Mary  Jane  X  Far- 
mark 
rar,"  instead  of  Mary  Jane  Mears,  and  there 
was  evidence  to  show  that  she  made  the  mark 
for  the  name  of  Mary  Jane  Mears,  and  not 
Mary  Jane  Farrar,  held,  that  there  was  no  room 
for  doubt  respecting  the  identity  of  the  libelant 
and  the  person  who  made  her  mark  on  the 
libel,  and  that  the  decree  of  divorce  was  valid. 

[Ed.  Note.— For  other  cases,  see  Pleadine, 
Cent  Dig.  i  a^S ;   Dec.  Dig.  |  287.*] 
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e.  Patjpebs  (J  20*)— Settlement. 

In  this  state  there  are  distinct  and  aepAiate 
statutes  concerning  illegitimate  children ;  one 
relating  to  their  pauper  settlement,  and  one  re- 
lating to  their  right  of  inheritance.  The  stat- 
ute declaring  that  when  the  parents  of  such 
children  intermarry  they  are  deemed  legitimate 
and  have  the  settlement  of  their  father,  applies 
to  the  pauper  settlement  of  illegitimate  children 
of  parents  who  are  living  together  in  a  state  of 
adtilteiy  at  the  time  of  the  birth  of'anch  chil- 
dren. 

[Ed.  Note. — For  other  cases,  see  Paupers, 
Cent.  Dig.  (  83 ;  Dec  IMg.  {  20.*] 

7.   FaUFZBS    (§   20*)— SXTTUEUKNT. 

Where  four  diildren  were  bom  to  parents 
who  were  living  together  in  adultery  at  the  time 
of  the  birth  of  such  children,  but  who  afterward 
intermarried,  held,  that  under  the  provisions  of 
Rev.  St.  c.  27,  {  1,  par.  3,  such  children  are 
deemed  legitimate,  and  have  the  pauper  settle- 
ment of  their  father. 

[Ed.  Note. — ^For  other  cases,  see  Paupers, 
Cent  Dig.  {  83;   Dec  Dig.  {  20.*] 

&  SurnciENOT  or  Etidercx. 

In  the  case  at  bar,  held,  that  the  legal  evi- 
dence  in  the  case  would  not  support  a  Teidict 
tor  the  defendant  town. 

(Official.) 

Exceptions  from  Sapreme  Judicial  Ooart, 
Piscataquis  County,  at  Law. 

Assumpsit  by  tbe  Inhabitants  of  Welling- 
ton against  the  Inhabitants  of  Gorlnna.  Ver- 
dict for  plaintiff,  and  defendant  excepts. 
Exceptions  overruled. 

Action  of  assumpsit,  broaght  against  tbe 
defendant  town  to  recover  the  expense  in- 
curred by  the  plaintiff  town  for  pauper  sup- 
plies furnished  to  one  Frank  M.  Moody,  his 
wife,  and  four  minor  children,  and  whose 
pauper  settlement  was  alleged  to  be  In  tbe 
defendant  town.  Writ  dated  August  17, 
1905.  Plea,  the  general  Issue,  wKb  brief 
statement  as  follows: 

"That  the  woman  called  Jane  Moody  Is  not 
the  legal  wife  of  Frank  M.  Moody. 

"Tbat  tbe  children  called  Jennie  Moody, 
Harry  Moody,  Herbert  Moody,  and  Benny 
Moody  are  not  the  legal  children  of  Frank 
M.  Moody. 

"That  Frank  M.  Moody  had  no  legal  wife 
and  no  legal  children  at  the  date  of  this 
writ  in  this  action. 

"That  Frank  M.  Moody  had  no  legal  wife 
and  no  legal  children  at  the  time  of  the  al- 
leged furnishing  of  supplies,  as  set  out  in 
this  writ  In  this  action." 

Tried  at  tbe  February  term,  1907,  Supreme 
Judicial  Court,  Piscataquis  county.  At  the 
conclusion  of  the  evidence  the  presiding  jus- 
tice directed  the  jury  to  return  a  verdict  for 
the  plaintiff  town  for  the  amount  claimed  in 
the  writ,  with  interest  from  the  date  of  the 
writ,  and  thereupon  the  jury  returned  a  ver- 
dict for  tbe  plaintiff  town  for  $218.83.  To 
this  ruling  the  defendant  town  excepted,  and 
also  took  exceptions  to  the  admission  of  cer- 
tain evidence  during  the  trltii. 

The  case  appears  in  the  opinion. 


Argued  before  EJMBRT,  O.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  SPEAR,  CORNISH,  and 

KINO,  JJ. 

Hudson  &  Hudson,  for  plalntilC,  J.  B.  ft 
F.  C.  Peaks  and  Charles  W.  Hayes,  for  de- 
fendant 

WHITEHOnSE,  J.  This  Is  an  action  of 
assumpsit,  brought  to  recover  the  expense  in- 
curred by  the  plaintiff  town  for  pauper  sup- 
plies furnished  between  February  21,  1904, 
and  June  4,  1905,  to  Frank  M.  Moody,  his 
wife,  and  four  minor  children.  After  the 
introduction  of  evidence  was  closed  on  both 
sides,  the  presiding  judge,  on  motion  of  the 
plaintlfTs  counsel,  directed  the  jury  to  re- 
turn a  verdict  in  favor  of  the  plaintiff  for 
tbe  amount  claimed  In  the  writ,  with  inter- 
est The  jury  thereupon  returned  a  verdict 
for  the  plaintiff  for  $218.83.  The  case  comes 
to  the  law  court  on  exceptions  to  this  rul- 
ing, and  also  to  the  admission  of  certain  «ri- 
denoe  during  the  progress  of  the  trial. 

It  is  a  well-established  and  familiar  rale 
of  procedure  in  this  state  that  the  court  may 
prt^erly  instruct  the  jury  to  return  a  ver- 
dict for  either  party  when  It  is  apparent 
that  a  contrary  verdict  would  not  be  allow- 
ed to  stand.  Bennett  v.  Talbot,  90  Me.  229, 
38  Atl.  112;  Bank  v.  Sargent,  85  Me.  349.  27 
Atl.  192,  and  cases  cited.  In  Woodstodc  v. 
Canton,  91  Me.  62,  39  Atl.  281,  It  dearly  ap- 
peared from  tbe  testimony  Introduced  by  tbe 
plaintiff,  which  was  not  contradicted  in  any 
material  point,  that  the  pauper  had  gained 
a  settlement  In  the  defendant  town,  and  the 
presiding  justice,  finding  that  the  evidence 
would  not  authorize  a  verdict  for  the  de- 
fendant, directed  the  jury  to  return  a  ver- 
dict for  the  plaintiff.  In  the  opinion  of  the 
law  court  overruling  the  exceptions  to  this 
order  the  following  quotation  is  made  from 
Heath  v.  Jaqulth,  68  Me.  433,  viz.:  "It  would 
be  but  an  Idle  ceremony  to  submit  the  case 
to  the  jury  by  instructions  authorizing  them 
to  find  for  a  party,  when  he  has  introduced 
no  evidence  which  would  authorize  it,  and 
when,  if  they  find  a  verdict  In  bis  favor,  it 
would  be  the  duty  of  the  court  to  set  it  aside 
because  there  was  no  evidence  to  support  it" 
See,  also.  Young  v.  Chandler,  102  Me.  251,  66 
Ati.  539. 

The  question,  accordingly,  presented  for 
the  determination  of  the  court  in  the  case 
at  bar  is  whether  the  material  and  admis- 
sible evidence  in  the  case  afforded  suffident 
proof  to  support  a  verdict  in  favor  of  tbe 
defendant  If  not,  and  It  would  have  beoi 
the  duty  of  the  court  to  set  aside  such  a  ver- 
dict if  it  had  been  rendered,  the  ruling  of 
the  presiding  Justice  directing  a  verdict  for 
the  plaintiff  was  obviously  correct 

It  was  not  In  controversy  that  the  supplies 
charged  in  the  plaintiffs'  accotint  were  ac- 
tually furnished  by  the  plaintiff  town  daring 
the  period  above  stated,  and  that  they  were 
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necessary  for  the  relief  of  Frank  M.  Moody 
and  his  family,  consisting  of  Mary  J.  Moody, 
who  was  living  with  him  as  bis  wife,  and 
their  four  minor  children  named  in  the  dec- 
laration, and  that  the  expenditures  for  which 
the  plaintiff  town  seeks  reimbursement  in 
this  action  were  actually  made  by  the  town 
for  the  supplies  thus  furnished.  It  was  sat- 
isfactorily established  by  uncontradicted  evi- 
dence that  the  supplies  in  question  were  re- 
ceived and  consumed  in  the  family  of  Frank 
M.  Moody,  composed  of  the  members  above 
stated,  with  full  knowledge,  on  the  part  of 
Frank  M.  and  Mary  J.  Moody,  that  they  were 
pauper  supplies,  and  that  the  prices  charged 
therefore  were  reasonable.  It  also  appeared 
that  two  notices,  dated  March  28,  1904,  and 
March  22,' 1906,  respectively,  were  seasonably 
given  by  the  plaintiff  town  to  the  defendant, 
pnrportii^  to  state  the  facts  respecting  the 
Moody  family  in  question.  In  compliance  with 
section  89,  c.  27,  Rev.  St,  and  representing 
that  they  had  a  legal  settlement  in  the  de- 
fendant town,  and  requesting  their  removal. 

It  is  admitted  that  no  answer  was  returned 
to  these  notices  by  the  overseers  of  the  de- 
fendant town  within  two  months,  as  required 
by  section  40,  c.  27,  Rev.  St.,  stating  their 
objections  to  the  removal ;  but  the  defendant 
town,  besides  Interposing  an  objection  to  the 
sufficiency  of  the  first  notice,  now  invokes 
the  role  of  law  settled  in  Turner  v.  Bruns- 
wl<&,  5  Oreenl.  81,  that  while,  under  the  .pro- 
visions of  the  statute  last  cited,  the  defend- 
ant is  estopped  to  deny  that  the  settlement 
of  the  paupers  in  question  is  in  any  other 
than  the  plaintiff  town  of  Wellington,  it  Is 
not  precluded  from  showing  that  it  was  in 
fact  in  that  town.  The  defendant  daims 
that  there  Is  evidence  showing  that  pauper 
settlement  of  Frank  M.  Moody  was  in  fact 
In  the  town  of  Wellington  during  the  period 
In  question.  But  the  defendants'  principal 
contention  appears  to  be  in  accordance  with 
the  defense  set  up  in  his  brief  statement  that, 
even  If  the  settlement  of  Frank  M.  Moody 
himself  was  in  the  defendant  town,  Mary  J. 
Moody  was  not  his  lawful  wife,  and  had  a 
s^arnte  settlement  of  her  own,  and  the  four 
minor  children  were  illegitimate,  and  had  a 
separate  settlement  derived  from  their  moth- 
er ;  and,  if  such  were  the  fact,  it  is  conceded 
that  the  defendant  would  not  be  estopped  to 
show  it  by  reason  of  its  failure  to  return  an 
answer  to  the  plaintiffs'  notices  above  speci- 
fied.   Glenbum  v.  Oldtown,  63  Me.  582. 

These  objections  urged  by  the  defendants' 
counsel  in  support  of  the  exceptions  will  be 
considered  in  their  order,  and  the  conclusions 
of  the  court  stated  without  extended  dis- 
cussion of  the  testimony. 

With  respect  to  the  objection  to  the  suffi- 
ciency of  the  notice  from  the  plaintiff  to  the 
defendant  town,  dated  March  28,  1901,  the 
statute  alMve  dted  provides  that  overseers 
"shall  send  a  written  notice  •  •  •  stat- 
ing the  facts  respecting  a  person  chargeable 


In  their  town,  to  the  overseers  of  the  town 
where  his  settlement  is  alleged  to  be,  re- 
questing them  to  remove  him,  which  they 
may  do."  The  statement  of  "facts"  must 
contain  a  sufficiently  definite  description  of 
the  person  whose  distress  has  been  relieved 
to  enable  the  overseers  receiving  the  notice, 
at  least  by  reasonable  inquiry,  to  establish 
the  identity  of  the  person  described.  Thom- 
aston  V.  Greenbush,  98  Me.  140,  56  Atl.  621. 

The  notice  In  question  of  March  28,  1904, 
states  that  "Frank  M.  Moody  and  wife  and 
children"  have  fallen  into  distress,  etc.  It 
fails  to  give  either  the  names  or  the  number 
of  the  children,  and  in  that  respect  is  obvl- 
onsly  an  insufficient  compliance  with  the 
statute  as  interpreted  by  the  court  But, 
as  the  authorized  agents  of  tJhe  town,  the  over- 
seers of  the  poor  may  waive  any  objection 
arising  from  such  an  informality  or  defect 
in  the  notice.-  Unity  v.  Thomdike,  15  Ma 
182.  Although  the  overseers  of  the  defendant 
town  failed  to  make  any  reply  to  this  notice 
within  two  months,  it  appears  that  on  the 
4th  of  the  following  February,  an  answer 
was  In  fact  returned  by  them,  as  follows, 
via.: 

"We  send  you  herewith  che<^  for  amount 
of  the  inclosed  bill  for  medical  attendance  on 
Frank  Moody.  Please  receipt  bill  and  return 
and  in  regard  to  the  bill  of  $73.49  for  sup- 
plies furnished  said  Moody  and  family,  we 
win  say  that  upon  investigation  It  does  not 
appear  clear  to  us  that  Mrs.  Moody  and  chil- 
dren are  paupers  of  this  town.  It  will  be 
further  investigated  and  what  bills  you  have 
for  the  support  of  Frank  Moody  himself  we 
will  settle  and  Investigate  the  other." 

It  appears  from  this  letter,  which  was  au- 
thorized by  a  majority  of  the  overseers  of 
the  defendant  town,  that  the  notice,  to  which 
this  was  a  reply,  was  accepted  without  ob- 
jection as  a  sufficiently  definite  statement  of 
the  facts  to  enable  the  overseers  to  investi- 
gate the  question  of  the  liability  of  the  de- 
fendant town  for  the  support  of  the  "wife 
and  children"  of  Frank  M.  Moody,  '^he 
overseers  thereby  admitted  that  "Mrs. 
Moody  and  children"  were  sufficiently  iden- 
tified to  them,  and  they  must  be  deemed 
to  have  waived  any  objection  arising  from 
the  failure  of  the  notice  to  give  a  more  defi- 
nite description.  York  v.  Penobscot,  2  Greenl. 
1;  Bmbden  v.  Augusta,  12  Mass.  307;  Sbutes- 
bury  V.  Oxford,  16  Mass.  102;  Weymouth 
V.  Gorham,  22  Me.  38S;  Auburn  t.  Wilton, 
74  Me.  437. 

The  notice  of  March  22,  1906,  was  ad- 
mitted, without  objection  arising  from  any 
alleged  defect  or  informality  therein,  and  it 
appears  to  be  sufficient  It  states  that 
Frank  M.  Moody  and  his  wife,  Jane  Moody, 
and  their  four  minor  children  have  fallen 
Into  distress,  etc.  C!onstrued  in  connection 
with  the  Information  already  possessed  by 
the  overseers,  as  disclosed  by  their  letter  of 
the  preceding  month  above  quoted,  this  no- 
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tice  anqnestlonably  afforded  the  defendant 
overseers  all  the  Information  which  they 
desired  in  regard  to  the  Moody  family  at 
that  time.  Holden  v.  Glenbnm,  63  Me. 
579;  Woodstock  t.  Beth»,  66  Me.  66d. 

The  defendant  further  objected  to  the  in- 
troductlon  of  the'  notices  on  the  ground  that 
the  record  of  the  election  in  the  plaintiff 
to\ni,  for  each  of  the  years  1901  and  1906, 
falls  to  show  that  the  overseers  of  the  poor 
■were  dected  "by  ballot"  or  "by  major  vote." 
The  records  for  each  of  these  years  stat^ 
that  the  town  "voted  and  chose"  the  per- 
sons named  "overseers  of  the  poor."  Sec- 
tions 12  and  14  of  chapter  4  also  provide 
that  overseers  of  the  poor  shall  be  chosen 
"by  major  vote"  and  "by  ballot"  In  this 
case  the  record  is  silent  as  to  the  mode  of 
choice.  The  to^  "voted  and  chose"  the 
overseers  of  the  poor.  But,  In  the  absence 
of  any  evidence  to  the  contrary.  It  is  to  be 
presumed  that  the  town  proceeded  in  the 
usual  and  legal  manner.  "Omnia  prtesumun- 
tur  rite  esse  acta."  If  the  record  Is  not  Im- 
peached, it  Imports  a  legal  choice,  and  the 
overseers  are  presumed  to  have  been  legally 
elected.  Mussey  v.  White,  3  Greenl.  290; 
Blanchard  v.  Dow,  32  Me.  557;  Gerry  v. 
Herrlck,  87  Me.  2l6,  32  Att.  882. 

But  even  if  the  record  were  not  thus  to  be 
credited,  it  was  sufficient  for  the  plaintiffs 
to  prove  that  the  supplies  were  furnished  by 
a  majority  of  the  acting  overseers  of  the 
poor,  and  that  notice  was  given- by  one  of 
the  acting  overseers.  New  Portland  v.  Klng- 
fleld,  55  Me.  172;  Belfast  v.  Morrill,  66  Me. 
580. 

With  respect  to  the  second  proposition,  it 
satisfactorily  appears  from  uncontradicted 
testimony  that  from  February  21,  1904,  to 
June  4,  19(^,  the  period  during  which  the 
supplies  in  question  were  furnished,  Frank 
M.  Moody  had  his  pauper  settlement  In  the 
defendant  town  of  Corinna,  and  not  In  the 
plaintiff  town  of  Wellington.  It  has  been 
seen  that  no  written  denial  was  returned 
to  the  overseers  of  the  plaintiff  town  within 
two  months  from  the  receipt  of  either  of 
the  notices  above  considered;  and,  while  the 
defendant  was'  not  thereby  precluded  from 
showing  In  defense  that  Moody's  settlement 
was  in  fact  In  the  plaintiff  town,  there  is  not 
sufficient  evidence  In  the  case  to  support  that 
conclusion.  He  had  a  derivative  settlement 
in  the  town  of  Corinna,  and  he  never  lived 
in  any  other  town  five  consecutive  years, 
after  arriving  at  the  age  of  21  years,  with- 
out receiving  supplies  as  a  pauper.  In  reply 
to  a  notice  from  the  overseers  of  the  plaintiff 
town  dated  February  10,  1900,  representing 
that  "Prank  M.  Moody  and  family"  had  fall- 
en into  distress,  and,  that  their  settlement 
was  In  the  defendant  town,  a  letter  was  re- 
turned by  the  overseers  of  Corinna,  under 
date  of  February  22,  1900,  saying,  "We  are 
satisfied  that  this  town  is  not  the  place  of 
the  lawful  settlement  of  the  said  Frank 
Moody  'family.'    We  own  him."    And  It  ac- 


cordingly appears  from  exhibits  In  the  case 
that  the  defendant  town  paid  to  the  plain- 
tiff five  different  bills  for  the  support  of 
Frank  M.  Moody  during  the  years  1904  and 
1905,  and  in  the  winter  of  1906  paid  an- 
other bill  for  his  support  to  the  town  of 
Dexter.  It  Is  true  that  the  defendant  is 
not  absolutely  precluded  from  contesting  tbe 
settlement  by  the  acts  of  its  overseers  in  fnr- 
nlshlng  or  paying  for  supplies  for  the  snp- 
port  of  the  pauper,  or  by  their  admissions 
and  declarations  made  in  their  written  an- 
swers to  notices  received,  for  It  is  not  wltbln 
the  scope  of  their  anthority  to  oeate  or 
change  the  settlement  of  paupers.  But  such 
pa}-ments  for  support,  and  snch  admissions 
and  declarations,  are  important  evidential 
facts  bearing  upon  the  question  of  liability. 
Weld  V.  Farmington,  68  Me.  301. 

But  as  already  noted,  the  prlnc^al  con- 
troversy between  the  parties  arose  npon  the 
defendants'  contention  that  Mary  Jane 
Moody,  the  woman  who  was  Uvlng  with 
Frank  M.  .Moody  when  tiie  supplies  in  qnes- 
tion  were  furnished,  and  was  represented  in 
the  notices  to  be  his  wife,  was  not  in  fact 
his  lawful  wife,  and  that  the  four  miner 
children  mentioned  in  the  notices  were  not 
bis  legitimate  children.  And  It  is  conceded 
that  tbe  defendant  is  not  estopped  to  deny 
the  settlement  of  the  alleged  wife  and  dUl- 
dren  by  reason  of  Its  failure  to  retvm  a 
written  denial  to  the  plaintiff  town  wltiUn 
two  months  from  the  receipt  of  their  notices, 
unless  it  appears  that  they  were  tbe  wife 
and  children  of  Frank  M.  Moody,  and  that 
testimony  tending  to  negative  that  fact  was 
admissible.    Holden  v.  Glenbum,  63  Me.  579. 

Frank  M.  Moody,  the  pauper  in  question, 
was  divorced  from  his  first  wife,  LiUie  B. 
Moody,  In  December,  1894,  and  November  26, 
1896,  married  Mary  Jane  Mears,  whose 
maiden  name  was  Mary  Jane  E^arrar,  but 
she  had  a  lawful  husband  living  named  John 
A.  Mears,  who  was  then  serving  a  sentence 
of  imprisonment  in  the  state  prison  for  10 
years  for  the  crime  of  rape,  and  this  mar- 
riage to  Moody  was  therefore  unlawful,  and 
their  children  Uiegltlmate.  On  the  7th  of 
October,  1903,  howevw,  having  learned  pre- 
sumably that  under  our  statutes  only  a  life 
sentence  in  state  prison  would  dissolve  the 
bonds  of  matrimony  without  legal  process, 
Mary  Jane  Mears  obtained  a  decree  of  di- 
vorce from  John  A.  Mears,  in  the  Supreme 
Judicial  Court,  and  on  the  15th  of  the  same 
month  was  lawfully  Jotoed  in  marriage  to 
Frank  M.  Moody.  The  four  minor  children 
In  question  were  bom  after  her  supposed 
marriage  to  Moody  in  1896,  while  John  A. 
Hears  was  serving  his  sentence  in  -  state 
prison,  and  they  were  the  progeny  of  Frank 
M.  Moody  and  Mary  Jane  Mears,  afterward 
Mary  Jane  Moody.  Thereupon  the  platntiS 
Invokes  paragraph  8,  i  1,  c.  27,  Rev.  St, 
which  declares  that:  "Illegitimate  children 
have  the  settlement  of  their  mother  at  the 
time  of  their  birth,  bnt  when  the  parents  of 
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snch  children  bom  after  March  2i,  1864  in- 
termarry, they  are  deemed  legitimate  and 
have  the  settlement  of  their  father."  The 
langnage  of  this  statute  is  clear  and  unam- 
blguons,  and  it  must  be  presumed  to  mean 
what  it  has  so  plainly  expressed.  When 
clear  and  unequivocal  language  Is  used 
which  admits  of  only  one  meaning,  it  is  not 
permissible  to  interpret  what  had  no  need 
of  Interpretation.  Sndllch  on  Interpretation 
of  Statutes,  {  4;  Davis  v.  Bandall,  »7  Me. 
36,  63  Atl.  835.  The  Jastice  and  humanity 
of  the  statute  have  been  illustrated  In  sever- 
al instances  which  have  been  brought  to 
the  attentioTi  of  the  court  since  its  enact- 
ment Mlnot  V.  Bowdoln,  75  Ma  20S;  Gardi- 
ner V.  Manchester,  88  Me.  240,  83  Atl.  990. 
And  there  is  nothing  in  its  character  and 
pnrjwse  or  practical  operation  which  would 
afford  any  Justlflcatlon  for  departing  from 
the  rule  of  literal  Interpretation  in  applying 
it  The  obvious  purpose  of  it  was  to  pro- 
mote the  moral  welfare  of  the  people  by  pre- 
serving the  family  in  its  entirety,  and  pre- 
venting the  s^aratlon  of  Innocent  children 
from  tiitir  parotts  In  the  event  of  their  fall- 
ing into  distress  and  needing  relief  under 
the  pauper  laws. 

But  the  counsel  insists  that  this  statute  la 
not  to  be  construed  to  apply  to  the  pauper 
settlement  of  illegitimate  children  of  parents 
who  were  living  together  In  a  state  of  adnt 
tery  at  the  time  of  the  birth  of  such  children, 
and  cites  Sams  v.  Sams,  85  Ky.  396,  3  S.  W. 
593,  In  support  of  this  contention.  But  the 
question  before  the  Kentac^  court  in  that 
case  involved  the  rights  of  inheritance  of 
illegitimate  children,  and  had  no  reference 
to  their  pauper  settlement  TSie  statute 
there  construed  reads  as  follows :  "If  a  man 
having  had  a  child  by  a  woman,  shall  after- 
wards marry  her,  such  child  or  its  descend- 
ants if  recognized  by  him  b^ore  or  after 
marriage,  shall  be  deemed  legitimate."  And 
it  was  held  by  the  court  that  the  statute  did 
not  apply  to  that  class  of  cases  where  a  hus- 
band has  violated  hla  marriage  vows  and  be- 
come the  father  of  children  by  an  adulterous 
intercourse  with  another  woman  during  the 
marital  relation.  The  reason  for  this  con- 
clusion Is  thus  stated  by  the  court:  "It  can 
scarcely  be  supposed  that  any  law  would 
have  been  enacted  by  which  the  children  of 
the  adulterous  intercourse  would  be  made 
legitimate  that  they  might  inherit,  with  the 
children  of  the  lawful  wife,  equal  parts  of 
the  estate.  Such  a  statute,  if  so  construed, 
would  only  invite  the  husband  to  desert  his 
wife,  and  the  woman  of  easy  virtue  to  en- 
courage the  violation  of  his  marriage  vows 
that  she  might  some  day  become  his  lawful 
wife  and  her  chUdren  the  rightful  heirs  of 
the  estate." 

It  is  unnecessary  to  consider  whether  this 
court  would  have  reached  the  same  conclu- 
sion respecting  the  construction  of  a  statute 
manifestly  designed  for  the  protection  of  in- 
nocent children  who  were  not  morally  re- 


sponsible for  the  conduct  of  their  parents. 
It  is  sufficient  to  note  that  the  decision  of 
the  Kentucky  court  related  solely  to  the 
right  of  inheritance  of  illegitimate  children, 
and  that  the  same  considerations  of  public 
policy  are  not  Involved  in  the  construction 
of  a  statute  regulating  their  pauper  settle- 
ment. In  this  state  there  are  distinct  and 
separate  statutes  concerning  Illegitimate 
children ;  one  relating  to  their  pauper  settle- 
ment and  another  relating  to  their  rights  of 
inheritance.  See  Lyon  v.  Lyon,  88  Me.  895, 
34  Atl.  180.  Under  the  provisions  of  the  lat- 
ter  statute  a  parent  may  legitimize  bis  Il- 
legitimate children  without  marrying  the 
mother.  "If  the  father  of  an  Illegitimate 
child  adopts  hltn  into  bis  family,  or  in  writ- 
ing acknowledges  before  a  Justice  of  the 
peace  that  he  is  the  father,  such  child  is  the 
heir  of  his  father." 

But  it  may  well  be  questioned  whether  the 
case  at  bar  falls  within  the  class  represent- 
ed by  the  Kentucky  case.  It  is  true  that  the 
marriage  between  Frank  M.  Moody  and 
Mary  Jane  Mears  November  26,  1896,  took 
place  before  the  divorce  was  obtained  from 
John  A.  Mears,  who. was  then  in  state  pris- 
on. It  appears,  however,  that  all  of  the  re- 
quirements of  the  statutes  respecting  the  rec- 
ord of  their  intentions  of  marriage  and  Its 
solemnization,  were  carefully  observed.  They 
lived  together  thereafter  as  husband  and 
wife,  and  the  four  children  In  question  were- 
bom  after  that  marriage,  and  there  is  rea- 
sonable ground  for  the  Inference  that  they 
honestly  believed  that  their  first  marriage 
was  a  legal  one,  and  their  children  legitimate 
at  the  time  of  their  birth. 

Finally  the  defendant  denies  the  legality 
of  the  second  marriage  of  October  15,  1903, 
on  the  ground  that  the  decree  of  divorce  ob- 
tained by  Mary  Jane  Mears  from  John  A. 
Mears  In  October,  1903,  was  invalid  for  the 
reason  alleged  that  the  libel  was  not  signed 
by  her.  It  appears  that  the  libelant  was  un- 
able to  write  her  name,  and  was  obliged  to 
make  her  mark.  It  is  stated  in  the  libel  that 
her  maiden  name  was  Mary  Jane  Farrar, 
and  counsel  Inadvertently  wrote  the  name  of 
Mary  Jane  Farrar  Instead  of  Mary  Jane 
Mears,  so  that  the  signature  appears  thus: 

ber 
"Mary  Jane  X  Farrar."  The  libelant  is  rep- 
mark 
resented  In  the  libel  to  be  Mary  Jane  Mears, 
and  her  counsel  was  permitted  to  testify 
that  in  fact  it  was  Mary  Jane  Mears,  the 
person  named  in  tiie  libel,  who  made  the 
cross  In  the  signature,  and  in  answer  to  a 
question  by  defendant's  counsel  he  testified 
that  she  made  that  mark  for  the  name  of 
Mary  Jane  Mears,  and  not  Mary  Jane  Far- 
rar. There  is  no  room  for  doubt  respecting. 
the  identity  of  the  libelant  and  the  person 
who  made  her  mark  on  the  libel.  The  oral 
evidence  did  not  contradict  the  record,  but 
supported  it  by  establlBhlng  the  identity  of 
the  person  who  made  the  cress.    It  is  pro- 


Digitized  by 


Google 


894 


71  ATLANTIC  REPOETER. 


(Me. 


Tided  to  rtile  20,  J  6,  c.  1,  Rev.  St.,  that 
"when  the  signature  of  a  person  Is  requir- 
ed he  must  write  It  or  make  his  mark." 
The  signature  of  Mary  Jane  Mears  was  re- 
quired, and,  being  unable  to  write,  she  made 
her  mark.  The  cross  made  by  her  hand  was 
in  lieu  of  the  name  of  Mary  Jane  Mears. 
The  decree  of  divorce  was  valid. 

All  the  exceptions  taken  to  the  admission 
-of  testimony  have  been  shown  to  be  without 
merit.  It  clearly  appears  that  October  15, 
1903,  Mary  Jane  Mears  became  the  lawful 
-wife  of  Frank  M.  Moody;  and,  although  the 
four  minor  children  In  question  were  Illegit- 
imate at  the  time  of  their  birth,  yet  by  rea- 
son of  the  intermarriage  of  their  parents 
Frank  M.  Moody  and  Mary  Jane  Moody,  aft- 
er the  divorce  of  the  latter  from  John  A. 
Mears,  these  children  are  to  be  deemed  legit- 
imate under  the  pauper  laws  of  this  state, 
and  have  the  settlement  of  their  father  In 
the  defendant  town  of  Corlnna. 

It  Is  the  opinion  of  the  court  that  the  legal 
evidence  In  the  case  would  not  support  a  ver- 
dict In  favor  of  the  defendant,  and  that  the 
entry  must  accordingly  be 

Ezoeptlona  overruled. 


<104  Me.  288) 

STATE  V.  J.  P.  BASS  PUB.  00. 

(Supreme  Judicial  Onrt  of  Maine.     July  15. 
1908.) 

1.  Statutes  (8  241*)— Constbuctiow  of  Pk- 
NAL  Statute. 

If  a  penal  statute  is  equally  susceptible  of 
two  interpretations,  that  should  be  adopted 
which  gives  the  statute  the  effect  evidently  in- 
tended by  the  Ijegislature. 

[Ed.  Note.— For  other  cases,  'see  Statutes, 
Cent.  Dig.  S  322;   Dec.  Dig.  §  241.*] 

2.  Intoxicating  Liquors  (J  132*)— Pubuoa- 
tion  or  Advertisements. 

The  statute  (Rev.  St.  1903,  c.  20,  §  45), 
forbidding  the  publication  of  advertisements  of 
the  sale  or  keeping  for  sale  of  Intoxlcatin;;  liq- 
uors, includes  advertisements  of  intoxicating  liq- 
uors sold  or  kept  for  sale  without  the  state. 

[Ed.  Note.— For  other  cases,  see  Intoicicating 
liquors.  Cent.  Dig.  §  141 ;  Dec.  Dig.  S  132.*] 

8.  COICUEBCE  (S  60*)  —  Advebtisino  Liquob 
Sold   ob   Kept  i'ob   Sale   Without  the 

State. 

By  the  act  of  Congress  known  as  the  "Wil- 
son Act"  intoxicating  lignors  are  to  a  great 
extent  withdrawn  from  the  protection  of  the 
commerce  clause  of  the  United  States  Constitu- 
tion, and  made  subject  to  the  police  powers  of 
the  states.  Since  the  act  a  state  in  the  exercise 
of  its  police  power  may  lawfully  prohibit  the 
advertising  within  the  state  of  intoxicating  liq- 
uors sold  or  kept  for  sale  without  the  state. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  !  92;   Dec.  Dig.  g  60.*] 

(Official.) 

Agreed  Statement  from  Bangor  Municipal 
Court 

The  J.  P.  Bass  Publishing  (Company  was 
convicted  of  publishing  advertisements  of 
Intoxicating  liquors.  Submitted  on  the  agreed 
statement.    Judgment  for  the  State. 


Complaint  to  the  Bangor  municipal  coart 
In  the  city  of  Bangor,  for  an  alleged  viola- 
tion of  the  provisions  of  Rev.  St  c  29,  8  45. 
and  which  said  section  reads  as  follows : 

"Whoever  advertises  or  gives  notice  of  the 
sale  or  keeping  tor  sale  of  Intoxicating  liq- 
nors,  or  knowingly  publishes  any  newspaper 
In  which  such  notices  are  given,  shall  be 
fined  for  such  offense  the  sum  of  twenty  dol- 
lars and  costs,  to  be  recovered  by  complaint 
One-half  of  said  fine  shall  be  paid  to  the 
complainant  and  one-half  to  the  town  In 
which  said  notice  Is  published." 

The  body  of  the  complaint  is  as  follows: 
"Henry  N.  Pringle,  of  Waterville,  In  the 
county  of  Kennebec,  on  the  seventeenth  day 
of  September,  A.  D.  one  thousand  nine  hun- 
dred and  six.  In  behalf  of  said  state,  on  oath, 
complains  that  the  J.  P.  Bass  Publishing 
Company,  a  corporation  organized  under  the 
laws  of  Maine  and  doing  business  In  said 
Bangor,  in  the  county  of  Penobscot  is  the 
owner  and  publisher  of  a  certain  newspaper 
called  the  Bangor  Dally  Commercial,  printed 
and  published  In  said  Bangor;  that  Jos^b 
P.  Bass,  M.  Robert  Harrigan,  and  Frederick 
H.  Strickland,  all  of  said  Bangor,  are  the 
owners  of  all  the  stock  of  said  corporation, 
and  were  the  officers  and  directors  thereof 
on  the  tenth  day  of  August,  A.  D.  one  thou- 
sand nine  hundred  and  six,  and  the  said  Jo- 
seph P.  Bass,  M.  Robert  Harrigan,  and  Fred- 
erick H.  Strickland,  as  such  officers  and  di- 
rectors, did  unlawfully  and  knowingly  cause 
said  newspaper  to  be  printed  and  published 
In  said  Bangor,  on  the  tenth  day  of  August 
A.  D.  one  thousand  nine  hundred  and  six. 
In  which  said  newspaper  on  said  tenth  day 
of  said  August  a  certain  notice  or  advertise- 
ment of  the  sale  and  keeping  for  sale  of  in- 
toxicating liquors  was  printed  and  published 
in  the  words  and  tenor  following,  to  wit: 
[Here  follows  a  fac  simile  of  the  liquor  ad- 
vertlsem«it  of  Chas.  Gallagher  &  Co.,  ot 
Boston,  Mass.,  printed  In  the  said  Bangor 
Daily  C!ommercial  August  10,  1906,  stating, 
among  other  things:  'Send  us  $3.00,  and 
we  will  ship  you  In  a  plain  sealed  case,  ex- 
press prepaid,  with  no  marks  to  show  con- 
tents, four  full  quarts  of  Gilbert  Club  Pure 
Rye  Whiskey.  Put  it  to  the  test  and,  if  not 
satisfied,  send  it  back.  We  will  stand  the 
expense — none  whatever  to  you — and  your 
money  cheerfully  refunded'],  against  the . 
peace  of  said  state,  and  contrary  to  the  form 
of  the  statute  In  such  case  made  and  pro- 
vided. 

"Wherefore  the  said  Pringle  prays  that  the 
said  Bass,  Harrigan,  and  Strickland  may  be 
apprehended-  and  held  to  answer  to  this  com- 
plaint, and  dealt  with  relative  to  the  same, 
as  law  and  Justice  may  require." 

On  this  complaint  a  warrant  in  due  fona 
of  law  was  Issued  by  said  municipal  court 
and  the  defendants  were  duly  arraigned  in 
said   municipal    court   where   they   pleaded 
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not  gnllty,  and  waived  a  hearing,  and  there- 
upon the  judge  of  said  municipal  court  ad- 
Judged  them  guilty,  and  Imposed  a  fine  of 
|20  and  costs  on  each  defendant,  from  which 
Judgment  an  appeal  was  taken  by  all  the  de- 
fendants to  the  February  term,  1907,  of  the 
Supreme  Judicial  Court,  Penobscot  county. 

At  said  February  term  of  said  Supreme 
Judicial  Court  an  agreed  statement  of  facts 
was  filed,  and  the  case  was  then  reported 
to  the  law  court  with  the  following  stipula- 
tion :  "Judgment  to  be  rendered  by  the  law 
couit  as  the  facts  and  the  law  of  the  case 
may  require." 

The  agreed  statement  of  facts  Is  as  fol- 
lows: 

"It  Is  agreed  that  at  the  time  of  said  alleg- 
ed offense  said  newspaper,  the  Bangor  Daily 
Commercial,  including,  the  plant,  consisting 
of  printing  presses,  boiler,  engine,  linotype 
machines,  cases,  type,  paper,  and  printing 
appliances,  was  owned  and  that  said  news- 
paper was  published  by  the  'J.  P.  Bass  Pub- 
lishing- Company,'  a  corporation  duly  or- 
ganized and  existing  under  the  laws  of  this 
state,  and  having  a  capital  stock  fully  paid 
in  of  forty  thousand  dollars  ($40,000),  and 
that  said  capital  stock  is  and  wa-s  all  owned 
at  the  time  of  the  commission  of  the  alleged 
offense  by  the  respondents  above  named,-  to 
wit,  the  10th  day  of  August,  A.  D.  1906,  and 
tliat  the  notice  of  the  sale  or  keeping  for 
sale  of  Intoxicating  liquors  above  named  and 
as  described  In  the  complaint  and  warrant 
was  published  with  the  knowledge  of  and 
by  the  direction  of  the  said  Bass,  Strickland, 
and  Harrigan. 

"It  is  further  agreed  that  Chas.  Gallagher 
ft  Co.,  whose  advertisement  was  alleged  to 
have  been  published  in  the  Bangor  DaUy 
Commercial,  carried  on  business  In  the  com- 
monwealth of  Massachusetts,  and  was  legally 
authorized  under  the  laws  of  said  common- 
wealth to  sell  and  keep  for  sale  intoxicating 
liquors. 

"It  Is  further  agreed  that  said  advertise- 
ment w{is  published  In  said  Bangor  Daily 
Commercial  in  pursuance  of  a  contract  made 
and  entered  into  in  Boston  aforesaid  through 
the  advertising  agency  of  Julius  Matthews 
between  the  said  Gallagher  &  Co.  and  the 
said  Julius  Matthews  acting  on  behalf  of 
and  8S  agent  of  said  J.  P.  Bass  Publishing 
Company." 

Note. — ^Ai»U  28,  1908,  proceedings  were  in- 
stituted against  the  same  personal  defend- 
ants as  in  this  case  for  an  alleged  violation 
of  the  provisions  of  the  aforesaid  section  45, 
and  that  case  was  also  reported  to  the  law 
court  See  State  v.  Bass  et  al^  101  Me.  481, 
M  Atl.  884. 

Argued  before  EMERY,  0.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  PEABODT,  SPEAR,  and 
COBNISH,  JJ. 

EL  H.  Patt«),  Oo.  Atty.,  for  the  State. 
F.  H.  Appleton  and  Hugh  R.  Chaplin,  for  de- 
fendant 


EMERY,  C.  J.  Chapter  29  of  the  Revised 
Statutes,  popularly  known  as  the  "Prohibit- 
ory Law,"  contains  in  section  45  the  follow- 
ing prohibition:  "Whoever  advertises  or  gives 
notice  of  the  sale  or  keeping  for  sale  of  In- 
toxicating liquors,  or  knowingly  publishes 
any  newspaper  In  which  such  notices  are 
given,  shall  be  fined  for  such  offense  the  sum 
of  twenty  dollars  and  costs  to  be  recovered 
by  complaint." 

The  defendants  knowingly  published  Au- 
gust 10,  1906,  at  Bangor,  in  Penobscot  coun- 
ty, a  newspaper,  the  Bangor  Dally  Commer- 
cial, in  which  was  given  a  notice  and  ad- 
vertlsemeut  that  Intoxicating  liquors  were 
sold  and  kept  for  sale  at  297  Congress  street, 
in  Boston,  Mass.,  by  Chas.  Gallagher  &  Co., 
who  were  then  carrying  on  business  in  Mas- 
sachusetts, and  were  legally  authorized  under 
the  laws  of  that  commonwealth  to  sell  and 
keep  for  sale  Intoxicating  liquors.  Their  ad- 
vertisement in  question  was  published  in  the 
Bangor  Daily  Commercial  in  pursuance  of  a 
contract  made  In  Boston,  Mass.,  between  them 
and  an  advertising  agency  there  acting  as  the 
agent  of  the  defendants. 

The  defendants  claim  that  their  act  of  pub- 
lishing the  advertisement  was  lawful  upon 
two  grounds:  (1)  That  the  statute  is  sus- 
ceptible of  the  construction  that  it  only  pro- 
hibits notices  or  advertisements  of  liquors 
for  sale  or  kept  for  sale  within  this  state, 
and,  being  a  penal  statute,  should  therefore 
receive  this  strict  construction ;  (2)  that  if 
it  should  be  construed  as  prohibiting  notices 
or  advertisements  of  liquors  for  sale  or  kept 
for  sale  In  another  state  where  such  sale  and 
keeping  for  sale  are  lawful,  as  in  this  case, 
theu  so  construed  the  statute  Is  so  far  nulli- 
fied by  that  clause  of  the  Constitution  of  the 
United  ^  States,  known  as  the  "commerce 
clause,"  which  confers  upon  Congress  the 
power  "to  regulate  commerce  with  foreign 
nations  and  among  the  several  states  and 
with  the  Indian  Tribes."  Const.  U.  8.  art 
1,  §  8,  par.  8. 

1.  In  construing  the  statute,  penal  though 
it  be,  the  intent  and  object  of  the  Legislature 
in  enacting  it  are  to  be  ascertained  and  given 
effect  if  the  language  be  fairly  susceptible 
of  such  a  construction.  As  said  by  the  Mas- 
sachusetts court  per  Shaw,  C.  J.,  in  a  crimi- 
nal case  (Commonwealth  v.  Kimball,  24  Pick. 
366,  370):  "It  is  unquestionably  a  well-settled 
rule  of  construction,  applicable  as  well  to 
penal  statutes  as  to  others,  that  when  the 
words  are  not  precise  and  clear,  such  con- 
struction will  be  adopted  as  shall  appear 
most  reasonable  and  best  suited  to  accom- 
plish the  objects  of  the  statute."  In  a  crim- 
inal case  (U.  S.  ▼.  Hartwell,  6  Wall.  386,  18 
L.  Ed.  880)  the  court  at  page  S96  of  6  Wall. 
(18  L.  Ed.  830),  said  of  the  penal  statute 
there  In  question:  "The  proper  course  in  all 
cases  is  to  adopt  that  sense  of  the  words 
which  best  harmonizes  with  the  context  and 
promotes  in  the  fullest  manner  the  policy  and 
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objects  of  the  Legislature.  Ttie  rale  of  strict 
constmctlon  is  not  violated  by  permitting 
words  to  have  their  full  meaning,  or  the 
more  extended  of  two  meanings,  as  the  wider 
popular.  Instead  of  the  more  narrow  technical 
one ;  but  the  words  shall  be  taken  In  such  a 
sense,  bent  neither  one  way  nor  the  other,  as 
will  best  manifest  the  legislative  Intent" 

The  statute  in  this  case  Is  but  a  part  of  the 
legislation  of  this  state  upon  the  subject-mat- 
ter of  the  sale  and  keeping  for  sale  of  in- 
toxicating liquors,  and  is  to  be  construed,  so 
far  as  its  language  will  fairly  and  reasonably 
allow,  in  harmony  with  what  appears  from 
that  legislation  to  be  the  legislative  policy 
and  purpose.  The  selling  and  keeping  for 
sale  of  intoxicating  liquors  are  in  themselves 
harmless  acts.  If  the  people  purchasing  such 
liquors  used  them  only  "for  medicinal,  me- 
chanical, and  manufacturing  purposes,"  no 
harm  wonld  result  to  the  people  of  the  state ; 
and  the  sale  and  keeping  for  sale  of  intox- 
icating liquors  for  such  purposes  are  pro- 
vided for  in  section  14  of  chapter  29.  It  is 
common  Imowledge  that  it  is  the  use  of  in- 
toxicating liquors  as  a  beverage  that  is  deem- 
ed harmful,  and  is  the  mischief  sought  to  be 
prevented  by  the  legislation.  The  prohibition 
of  the  sale  and  keeping  for  sale  of  intoxicat- 
ing liquors  is  only  a  means.  The  end  sought 
for  is  the  prevention  or  at  least  the  diminu- 
tion of  the  drinking  of  intoxicating  liquors 
by  the  people  of  the  state.  The  legislation 
upon  the  subject,  including  the  statute  in 
question,  should  be  construed  to  further  that 
end,  so  far  as  the  language,  without  bending 
either  way,  fairly  allows. 

The  language  of  the  statute  (section  45)  is 
comprehensive.  There  are  in  it  no  words 
limiting  the  prohibition  to  notices  or  adver- 
tisements of  liquors  kept  for  sale  or  to  be 
sold  within  this  state.  Read  in  coiinection 
with  the  other  legislation,  its  evident  pur- 
pose is  to  farther  the  alterior  purpose  of  all 
that  legislation,  viz.,  to  diminish  the  use  of 
intoxicating  liqnors  as  a  beverage.  To  effect 
that  purpose,  it  must  be  construed  as  pro- 
hibiting notices  and  advertisements  of  liquors 
for  sale  or  kept  for  sale  without  the  state  as 
well  as  within,  and  we  think  the  language 
fully  permits,  if  it  does  not  require,  such  a 
construction,  and  we  accordingly  accept  it  as 
the  true  construction. 

We  are  not  unmindful  of  the  rule  that  penal 
statutes  are  to  be  construed  strictly.  "But, 
though  penal  laws  are  to  be  construed  strict- 
ly, yet  the  intention  of  the  Leglalatiire  most 
govern  in  the  construction  of  penal  as  well 
as  other  statutes,  and  th^  are  not  to  be  con- 
strued so  strictly  as  to  defeat  the  will  of 
the  'L^islature."  U.  &  t.  Lacher,  134  U.  S. 
632,  642,  10  Sup.  Ct  625,  83  L.  Ed.  1080; 
In  D.  S.  ▼.  Winn,  8  Sumn.  209,  Fed.  Cas.  No. 
16,740,  the  statute  provided  a  punishment  if 
■'any  master  or  other  officer"  without  josti- 
flable  cause  imprisoned  "any  one  or  more  of 
the  ctew,"  eta   The  master  was  indicted  for 


imprisoning  the  "chief  offlcer."  It  was  hdd 
tliat,  to  further  the  purpose  of  the  statote, 
the  word  "crew"  should  be  held  to  Include 
the  "chief  officer,"  though  the  rule  of  strict 
construction  alone  might  exclude  him.  So  In 
U.  S.  V.  Monlton,  5  Mason,  S37,  Fed.  Cas. 
Na  15,827,  gold  coin  was  held  to  be  Included 
In  the  term  "personal  goods"  in  a  penal  stat- 
ute, though  the  rule  of  strict  constmctlon 
might  exclude  It  We  think  further  Illustra- 
tion or  authority  nnnecessary. 

2.  As  to  the  second  ground  of  defense.  It 
may  be  conceded  tliat  but  for  the  act  of  Con- 
gress known  as  the  "Wilson  Act"  (Act  Aag. 
8,  1800,  c.  728,  ao  Stat  318  [U.  &  Comp.  St 
1901,  p.  3177]),  the  state  statute  as  above 
construed  would  be  in  conflict  with  the  com- 
merce clause  of  the  United  States  Constita- 
tlon.  The  Wilson  ad;  however,  goes  far  to 
remove  intoxicating  liquors  from  the  protec- 
tion of  that  clause,  and  to  give  full  effect  to 
state  legislation  concerning  them.  Decisions 
of  United  States  courts  upon  the  subject  made 
prior  to  the  passage  of  that  act  are  now  in- 
applicable, and  need  not  be  considered. 
Since  the  Wilson  act  the  state  may  prevent 
the  sale  within  its  limits  of  intoxicating  liq- 
uors in  the  original  package,  and  to  that  end 
may  seize  them  in  such  packages  the  moment 
they  are  delivered.  Also,  to  further  the  wel- 
fare of  its  people,  the  state  may  now  pro- 
hibit the  solicitation  within  the  state  of  or- 
ders for  the  purchase  of  liquors  without  the 
state.  This  seems  to  be  settled  by  the  recent 
decision  of  the  United  States  Supreme  Court 
in  Delamater  v.  South  Dakota,  206  U.  8.  93, 
27  Sup.  Ct  447,  61  L.  Ed.  724.  Delamater. 
a  salesman  for  a  firm  of  liquor  dealers  in 
Minnesota,  carried  on  the  business  in  South 
Dakota  of  soliciting  orders  from  residents 
of  that  state  for  the  purchase  of  intoxicating 
liquors  from  his  firm  in  Minnesota.  The  law 
of  South  Dakota  imposed  an  annual  license 
charge  upon  "the  business  of  selling  or  of- 
fering for  sale"  intoxicating  liquors  within 
the  state.  The  statute  was  admittedly  a 
police  regulation,  and  not  a  revenue  measure. 
Delamater  did  not  offer  to  make  sale  of  In- 
toxicating liquors  within  the  state.  He  mere- 
ly solicited  orders  for  liquors  to  be  sold  In 
Minnesota,  and  shipped  from  there  to  the 
purchaser  at  his  risk.  Being  prosecuted  for 
not  paying  the  license  fee,  he  set  up  in  de- 
fense the  commerce  clause  of  the  United 
States  Constitution.  The  United  States  Su- 
preme Court,  following  the  decision  of  the 
Supreme  Court  of  South  Dakota,  held  the 
state  statute  constitutional  on  the  ground 
that  the  Wilson  act  authorizes  a  state  to  re- 
strain persons  from  soliciting  within  its  ter- 
ritory orders  for  the  purchase  of  intoxicating 
liquors  in  another  state  to  be  shipped  to  the 
purchaser  in  his  state. 

Under  that  decision  neither  the  Boston 
firm  of  Chas.  Gallagher  &  Co.  nor  any  agent 
for  them  can  within  the  territory  of  tlUs 
state  solicit  orders  for  the  purchase  of  In- 
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toxtcatlng  liquors  In  Massacliusetts  to  be 
shipped  to  the  purchaser  In  Maine,  If  our 
statutes  BO  forbid.  Since  advertl^ng  is  real- 
ly soliciting;  it  would  seem  to  follow  that 
tbey  cannot  lawfully  advertise  in  this  state 
snch  liquors  for  sale  in  Massachusetts,  and 
that  the  publishers  of  new^apers  within 
this  state  cannot  lawfully  publish  such  ad- 
vertisement in  the  face  of  the  state  statute 
expressly  forbidding  it  It  may  be  noted 
that  in  the  advertisement  in  this  case  the 
advertisers  say  to  the  reader:  "Send  us 
$3.00  and  we  will  ship  you  in  plain  sealed 
case  prepaid,  with  no  marks  to  show  con- 
tents, four  full  quarts  of  Gilbert  Club  Pure 
Bye  Whiskey."  The  advertisement  was  in 
a  Maine  newspaper,  and  plainly  was  for 
orders  for  intoxicating  liquors  to  be  shifted 
to  the  purchaser  tn  Maine.  The  case  would 
therefore  seem  to  be  well  within  the  rule 
of  the  decision  In  the  case  cited. 

For  answer  to  the  able  argument  and  cita- 
tions of  the  defendants'  counsel,  we  refer 
them  and  the  profession  to  the  opinion  of 
the  court  in  the  Delamater  Case,  205  U.  S. 
93,  27  Sup.  Ct  447,  51  h.  Ed.  724.  The  Su- 
preme Court  in  that  case  did  not  bold,  nor 
do  we  hold  In  this  case,  that  an  inhabitant 
of  a  state  where  the  sale  of  intoxicating  llq- 
nors  is  prohibited  may  not  purchase  lntox< 
Icating  liquors  in  another  state  and  bring 
tbem  into  his  own  state  for  any  lawful  use, 
but  we  understand  that  court  to  hold,  and 
bence  we  hold,  that  a  state  may  prohibit  an 
inhabitant  of  another  state  making  in  this 
state  a  contract  for,  or  soliciting  orders  for, 
tbe  sale  of  intoxicating  liquors  in  any  state. 
The  question  is  fully  discussed  in  tbe  opin- 
ion with  illustrations  drawn  from  some  state 
insurance  statutes.  While  a  state  cannot 
prevent  one  of  its  citizens  from  making  a 
contract  of  insurance  in  another  state,  it 
may  forbid  the  making,  within  its  own 
borders,  insurance  contracts  by  foreign  com- 
panies or  their  agents.  Hooper  v.  California, 
155  n.  S.  648,  15  Sup.  Ct  107,  39  L.  Ed. 
297;  Commonwealth  v.  Nutting,  175  Mass. 
154,  55  N.  E.  895,  78  Am.  St  Rep.  483 ;  Nut- 
ting V.  Massachusetts,  183  II.  S.  553,  22  Sup. 
Ct  238,  40  L.  Ed.  324.  The  court  there  goes 
on  to  say:  "The  ruling  thus  made  is  par- 
ticularly pertinent  to  the  subject  of  intox- 
icating liquors  and  tbe  power  of  the  stste 
in  re8i)ect  thereto.  As  we  have  seen,  the 
right  of  the  states  to  prohibit  the  sale  of 
liquor  within  their  respective  Jurisdictions 
In  and  by  virtue  of  the  regulation  of  com- 
merce embodied  in  the  Wilson  act  is  ab- 
solutely applicable  to  liquor  shipped  from 
one  state  into  another,  after  delivery,  and 
before  the  sale  In  the  original  package.  It 
follows  that  the  authority  of  the  states,  so 
far  as  the  sale  of  Intoxicating  liquors  with- 
in tbeir  borders  Is  concerned,  is  Just  as  com- 
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plete  as  Is  their  right  to  regulate  within  thelz 
Jurisdiction  the  making  of  contracts  of  In- 
surance. It  hence  must  be  that  the  author- 
ity of  the  states  to  forbid  agents  of  nonresi- 
dent liquor  dealers  from  coming  within  their 
borders  to  solicit  pontracts  for  the  purchase 
of  Intoxicating  liquors  which  otherwise  the 
citizen  of  the  state  would  not'  have  thought 
of  making  must  be  as  complete  and  effica- 
cious as  is  such  authority  In  relation  to  con- 
tracts of  Insurance,  especially  in  view  of  the 
conceptions  of  public  order  and  social  well- 
being  which  it  may  be  assumed  lie  at  the 
foundation  of  regulations  concerning  the  traf- 
fic in  liquor." 

The  defendants^  counsel  urge  up<m  ua  tbe 
language  of  this  court  in  its  opinion  In  the 
case  Corbln  v.  Houlehan,  100  Me.  246,  61 
AtL  131,  70  L.  R.  A.  568.  The  decision  in 
that,  case,  however,  sustained  the  state  stat- 
ute as  not  In  conflict  with  any  provision  of 
the  United  States  Constitution.  So  far  as 
the  opinion  discussed  the  question  here  in- 
volved. It  must  be  regarded  as  dicta  only. 
The  question  is  a  federal  question,  the  de- 
cision of  which  rests  finally  with  tbe  Unit- 
ed States  Supreme  Court  In  view  of.  the 
decision  of  that  court  and  the  reasons  stat- 
ed therefor  in  tbe  case  cited  (Delamater  v. 
South  Dakota,  206  U.  S.  93,  27  Sup.  Ct  447, 
51  L.  Ed.  724),  whatever  may  have  been 
said  In  the  opinion  in  COrbin  v.  Houlehan, 
we  must  now  hold  that  the  statute  in  ques- 
tion (section  45)  at  the  time  of  Its  violation 
by  the  defendants  in  1906  was  not  in  con- 
flict with  the  state  or  United  States  Consti- 
tution, but  was  valid  and  operative  upon 
the  defendants. 

The  defendants  further  urge  that  newspa- 
pers and  magazines  published  in  other  states 
and  containing  advertisements  of  intoxicat- 
ing liquors  for  sale  come  Into  this  state  by 
mail  and  otherwise  In  large  quantities,  and 
yet  cannot  be  Interfered  with  by  the  state 
authorities.  That  may  be;  but  it  does  not 
follow  that  the  state  may  not  prevent  such 
advertisements  being  printed  In  newspapers 
published  in  this  state.  If  the  state  cannot 
wholly  prevent  the  mischief  of  such  adver- 
tisements by  excluding  from  the  state  all 
newspapers  containing  them  wherever  i>ub- 
llshed,  it  may  yet  prevent  such  increase  and 
spread  of  the  mischief  as  would  result  from 
such  advertisements  being  printed  in  news- 
papers published  within  the  state.  It  may 
to  that  extent  control  the  conduct  of  print- 
ers and  publishers  within  Its  own  territory. 
Such  we  understand  to  be  the  logical  result 
of  the  decision  and  reasoning  in  the  Del- 
amater Case  by  tbe  court  of  last  resort  up- 
on such  questions. 

It  follows  that  the  state  must  have  Judg-  . 
ment 

Judgment  for  the  stata 


Digitized  by 


Google 


S98 


71  ATLANTIC  RBPORTKB. 


(Conn. 


(81  Conn.  OS) 
McCASKEY  REGISTER,  CO.  ▼.  KBBNA. 

(Supreme  Court  of  Errors  of  Connecticut.    Feb. 
16.  1909.) 

1.  Affeai.  and  Erbob  ({  722*)— Reasons  of 
Appeal. 

While  an  apiieal  whicli  states  the  reasons  of 
appeal  in  the  form  of  interrogations  instead  of 
allegations  of  error  does  not  state  the  reasons 
of  appeal,  yet  io  the  absence  of  .objection  they 
may  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  722.*] 

2.  Sales  (§  364*)— Action  fob  Pbicb— Fbaxtd 
— Instbuctions. 

In  an  action  by  the  seller  of  goods,  defend- 
ed on  the  ground  of  fraud,  the  question  was 
whether  the  seller's  agent  fraudulently  induced 
the  buyer  to  sign  the  bill  of  sale  without  read- 
ing it  by  stating  that  the  instrument,  wliich  pro- 
vided that  no  stipulation  not  embraced  therein 
would  be  recognized  by  the  seller,  contained  stip 
ulations  which  it  did  not  contain  and  which  the 
agent  knew  it  did  not  contain,  an  instruction 
that  fraud  is  a  deception  "deliberately"  practic- 
ed on  one  to  obtain  an  unfair  advantage  suffi- 
ciently defined  fraud,  though  it  used  the  word 
"deliberately"  not  contained  in  the  ordinary  def- 
inition. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  f  364.*] 

8.  Tbial  (5  345*)— Verdict. 

Where  a  verdict  reduced  to  writing,  but  not 
signed,  was  correctly  announced  to  the  court  by 
the  foreman,  and  the  verdict  was  repeated  by 
the  court  for  the  assent  of  the  individual  jurors, 
none  of  whom  dissented,  and  defendant  at  the 
time  raised  no  objection  to  the  course  pursued, 
he  could  not  complain  because  the  verdict  was 
not  signed  by  the  foreman. 

[E!d.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  f  345.*] 

4.  Tbial  ({  323*)— 'Vebdiciv- FoBif  and  Req- 

TTISriES. 

A  verdict  should  be  in  writing  signed  by 
the  foreman  so  as  to  become  a  iiart  of  the  file. 

[Em.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  i  323.*] 

Appeal  from  City  Court  of  Mcrlden ;    Frank 

5.  Fay,  Judge. 

Action  by  the  MeCaskey  Register  Com- 
pany against  J<An  A.  Keena.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Cornelius  J.  Dani^ber,  for  appellant  Wil- 
liam C.  Mueller,  for  appellee. 

THAYER,  J.  The  defendant's  appeal  does 
not  properly  state  the  reasons  thereof.  His 
so-called  reasons  are  all  stated  as  Interro- 
gations Instead  of  allegations  of  error.  All 
are  in  the  same  form  as  the  first,  reading  as 
follows:  "Whether  the  court  erred  in  char- 
ging the  jury  on  the  question  of  fraud." 
What  thus  are  stated  as  reasons  of  appeal 
might  very  properly  have  accompanied  the 
request  to  the  trial  court  for  a  finding  as  a 
statement  of  the  questions  of  law  which  the 
defendant  desired  to  raise.  The  purpose  of 
the  reasons  of  appeal  Is  to  assert  that  specif- 
ic errors  were  committed  on  the  trial.  This 
the  appeal  does  not  do;   but,  as  It  indicates 


the  questions  which  the  defendant  desired 
to  raise  and  no  objection  has  been  made  to 
it,  the  questions  in  this  instance  will  be  con- 
sidered. These  relate  to  the  correctness  of 
the  Judge's  definition  of  fraud  and  the  legal- 
ity of  the  verdict  rendered.  There  was  no 
dispute  upon  the  trial  that  a  cash  register 
had  been  delivered  to  the  defendant  by  the 
plaintiff,  under  a  written  bill  of  sale,  to  be 
paid  for  by  Installments.  The  defense  was 
that  the  plalntifTs  agent  at  the  time  of  the 
sale,  with  intent  to  deceive  and  defraud  the 
defendant,  fraudulently  represented  to  him 
that  the  register  was  suitable  for  the  butter 
and  tea  business  in  which  he  was  engaged; 
that,  if  It  was  not  satisfactory  In  every  re- 
spect to  the  defendant,  he  need  not  pay  for 
it,  but  might  return  It  to  the  plaintiff,  and 
that  the  written  agreement  contained  these 
provisions ;  that  the  defendant,  relying  upon 
these  statements,  and  believing  that  the 
written  agreement  contained  them,  signed 
the  paper  without  reading  it;  that  the  reg- 
ister was  unsatisfactory,  and  the  return  of 
the  same  was  tendered  to  the  plaintiff.  The 
only  real  question  between  the  parties  was 
as  to  the  truth  of  this  defense  which  was 
set  up  In  the  answer. 

The  court  in  Its  charge,  after  saying  to  the 
Jury  that,  if  the  agreement  was  obtained  by 
fraud.  It  was  no  contract.  Instructed  them 
as  follows:  "Fraud  vitiates  all  contracts. 
Fraud  Is  deception  practiced  on  one  to  ob- 
tain an  unfair  or  unlawful  advantage."  And 
later,  in  req>onse  to  a  Juryman's  question 
"What  is  fraud?"  the  court  said:  "It  would 
be  hard  to  give  a  definition  to  fit  all  cases. 
The  best  I  can  give  for  your  guidance  is 
Webster's:  'Fraud  Is  a  deception  deliber- 
ately practiced  upon  one  to  obtain  an  unfair 
advantage.' "  It  is  claimed  that  the  last 
definition  is  not  Webster's,  in  that  the  word 
"deliberately"  is  Interpolated  therein,  and 
that  neither  of  the  definitions  given  is  cor- 
rect or  adapted  to  the  case.  It  is  unneces- 
sary to  consider  whether  the  definitions  are 
sufllcient  for  all  cases  which  may  arise.  The 
court  did  not  assume  to  give  one  applicable 
to  all.  It  is  enough  if  the  definition  was 
sufficient  for  the  case  in  hand.  The  sole 
question  of  fraud  between  the  parties  was 
whether  the  plaintiff's  agent  had  fraudulent- 
ly induced  the  defendant  to  sign  the  paper 
without  reading  it  by  stating  to  him  that  it 
contained  stipulations  wtilch  it  did  not  con- 
tain, and  which  the  agent  must  hare  known 
that  it  did  not  contain.  The  paper  not  only 
did  not  contain  these  provisions,  but  it  coa- 
tained  one,  as  the  Jury  could  see  from  the 
paper  which  was  in  evidence,  that  no  prom- 
ise or  statement  either  written  or  vertjal  not 
embraced  in  the  writing  signed  by  the  de- 
fendant would  be  recognized  by  the  plain- 
tiff. If,  therefore,  the  statement  was  made, 
as  claimed  by  the  defendant,  that  the  stlp- 
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ulatlon  was  contained  In  the  paper,  It  was 
necessarily  deliberate  deception  practiced 
upon  him  to  obtain  his  signature,  and,  un- 
der the  charge,  fraudulent.  If  the  jury  be- 
lieved that  the  statement  was  made,  they 
could  not  have  bad,  under  the  circumstances 
of  the  case,  any  question  as  tp  whether  It 
was  deliberate  or  not  Under  the  Instruc- 
tions the  Jury  must  bare  found  that  the 
statement  was  not  proven. 

After  the  case  had  been  submitted  to  the 
Jury,  and  they  had  indicated  that  they  were 
ready  to  report,  the  roll  was  called  by  the 
clerk,  and  they  were  asked  by  him  If  they 
had  agreed  upon  a  verdict  The  foreman 
stated  that  th^  had,  and  tliat  it  was  for  the 
plaintiff  for  $90.  The  court  then  said: 
"Gentlemen,  you  have  rendered  a  verdict  for 
the  plaintiff  to  recover  the  sum  of  $90,  and 
the  clerk  will  so  enter  it  Xou  will  listen  to 
your  verdict^  recorded."  The  foreman  at 
the  time  he  announced  the  verdict  had  a  pa- 
per in  Ills  hand  containing  the  verdict  for 
$90,  and  the  court,  supposing  that  it  was 
signed,  excused  the  Jury.  Afterward  it  ap- 
peared that  the  verdict  was  not  signed.  It 
is  claimed  that,  as  the  verdict  was  not  sign- 
ed and  assented  to  by  each  of  the  Jurors, 
there  was  no  verdict  Tills  reason  of  appeal 
would  have  been'  obviated  bad  the  usual 
practice  in  receiving  v^dlcts,  as  stated  In 
Magoohan  v.  Cnrran,  71  Conn.  651,  654,  42 
Atl.  656,  been  followed.  Had  the  written 
verdict  been  taken  from  the  foreman,  its 
lack  of  signature  would  have  appeared,  and 
could  have  been  corrected.  The  defendant, 
however,  raised  no  objection  to  the  method 
adopted,  and  under  the  circumstances  of 
this  case  It  appears  that  he  can  have  receiv- 
ed no  Injury.  It  appears  that  the  verdict 
was  reduced  to  writing  and  correctly  an- 
nounced to  the  court,  and  that  It  was  repeat- 
ed by  the  court  for  the  assent  of  the  Individ- 
ual jurors.  There  being  no  dissent,  they  are 
taken  to  have  assented  to  the  verdict  as  an- 
nounced by  the  foreman  and  repeated  to 
them  by  the  court  In  Watertown  Eccl.  So- 
ciety's Appeal,  46  Conn.  230,  233,  where  the 
written  verdict  was  signed  by  the  foreman, 
but  was  defective  in  improperly  stating  the 
amount  of  the  verdict,  it  was  held  that  nei- 
ther giving  assent  to  the  verdict  in  the  jury 
room,  nor  the  signing  of  a  writing  there, 
nor  the  delivery  of  it  to  the  clerk,  absolute- 
ly bound  the  conscience  of  the  juror,  but 
■it  was  what  he  assented  to  in  open  court 
that  was  the  verdict  in  the  case.  And  in 
that  case,  as  the  clerk  in  reading  the  verdict 
had  corrected  the  informality  in  the  verdict, 
it  was  held  a  good  verdict  as  read  by  the 
clerk.  In  the  present  case  the  jurors  in 
court  assented  to  the  statement  of  their  ver- 
dict as  It  had  been  agreed  upon  in  the  jury 
room  and  prepared  for  signature.  This,  al- 
though informal,  can  be  sustained  as  the 
proper  verdict  of  the  jury,  without  approv- 


ing the  method  by  which  It  was  received. 
There  should  be  a  vnritten  verdict  signed 
by  the  foreman,  to  become  a  part  of  the  file. 
The  defendant,  having  raised  no  objection 
to  the  course  pursued  at  the  time,  ought  not 
to  now  succeed  in  overturning  a  Just  verdict 
upon  an  objection  to  the  procedure  of  the 
court  officials  which  should  have  been  made 
at  the  time. 

There  is  no  error.    The  other  Judges  con- 
curred. 


(81  Conn.  623} 

SCHLEIFENBAUM  et  ui.  v.  RUNDBAKEN. 

(Supreme  Court  of  Errors  of  Connecticut.    Feb. 
16,  1909.) 

1.  New  Tbial  (§  68*)— Vebdict  Agairbt  Ev- 
idence—Disceetion  OF  COUBT. 

In  the  matter  of  a  new  trial,  the  power  of 
granting  which,  on  the  ground  that  the  verdict 
IS  against  the  evidence,  is  vested  in  the  trial 
court,  and  is  an  essential  part  of  the  jury  sys- 
tem, the  court  has  some  discretion,  bat  it  is  a 
legal  discretion,  and  it  should  not  set  aside  the 
verdict  where  it  is  apparent  that  there  was  some 
evidence  on  which  the  jury  might  reasonably 
reach  their  conclusion,  and  should  not  refuse  to 
do  so  where  its  manifest  injustice  is  so  plain  as 
clearly  to  denote  that  some  mistake  was  made  in 
applying  legal  principles,  or  as  to  Justify  sus- 
picion that  the  jury  or  some  of  them  were  in- 
fluenced by  prejudice,  corruption,  or  partiality. 
[E}d.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  »  135;   Dec.  Dig.  {  68.*] 

2.  New  Tbial  (§  71*)— Gbounds— Veediot  on 
CoNFLicTiNa  Evidence. 

Where  there  was  a  decided  conflict  in  the 
testimony,  and  the  weight  of  the  evidence  was  a 
material  question  in  determining  a  case,  and 
the  jury  might  have  fairly  found  a  verdict  for 
plaintiffs,  defendant's  motion  to  set  it  aside  as 
against  the  evidence  was  properly  denied. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  i  71.*] 

3.  Tbiai.  (J  140*)— Cbedibiutt  of  WrrNKSs— 
Weight  and  Effect  of  Evidenoe — Qin:s- 

TION  FOB  JUBT. 

It  is  for  the  jury  to  determine  the  credibil- 
ity of  the  witnesses,  and  the  weight  and  ef- 
fect of  their  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §i  334,  335 ;  Dec.  Dig.  §  140.*] 

4.  Bbokebs  (g  65*)— Real  Estate  Aobnt— 
Deriving  Profits  in  Violation  of  Con- 
tract—Forfeitdbe  OF  Commission. 

A  real  estate  broker  who,  in  violation  of 
his  contract,  derives  a  profit  to  himself,  is  not 
entitled,  in  an  action  therefor,  to  an  allowance 
for  his  commission. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent 
Dig.  i  50;    Dec.  Dig.  i  65.*] 

5.  Pbincipal  and  Agent  (§  81*)— Fobfeixubb 
OF  Compensation  fob  Services. 

An  agent  must  deal  with  his  principal  in 
perfect  good  faith,  and,  if  he  acts  adversely  to 
him  or  omits  to  disclose  an  interest  naturally 
influencing  his  conduct  in  dealing  with  the  sub- 
ject of  employment,  it  is  such  a  fraud  as  to  for- 
feit any  right  to  compensation  for  services. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  IMg.  S  213;  Dec.  Dig.  i  81.*] 

Appeal    from    Superior   Court,    Hartford 
County :  Milton  A.  Shumwdy,  Judge. 
Action  by  Jacob  Schlelfenbaum  and  wife 
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against  John  Rnndbaken  for  wron^nlly  de- 
riving a  profit  to  himself  aa  a  real  estate 
broker  from  a  sale  of  real  estate  in  his 
hands  for  sale  on  oommlsslon.  There  was  a 
Judgment  for  plaintlfFs,  and  defendant  ap- 
peals.  No  error. 

William  F.  Hennej,  for  appellant  Joseph 
L.  Barbonr,   for  appellees. 

RORABAOK,  J.  The  complaint,  alleges, 
In  substance,  that  the  defendant,  being  a 
real  estate  broker,  accepted  from  the  plain- 
tiffs an  agency  to  sell  for  them  certain  real 
estate,  -which  sale  was  effected,  and  that,  In 
the  performance  of  that  agency,  he  was  dis- 
honest,'deceiving  his  principals  with  false 
statements,  and  thereby  obtained  for  him- 
self $850.  which  the  plaintiffs  are  attempt- 
ing to  recover.  The  answer  admitted  that 
the  plaintiffs  owned  the  property  described 
in  the  complaint,  that  the  defendant  was  a 
real  estate  broker,  and  that  the  property 
had  once  been  in  Ills  hands  for  sale  on  com- 
mission. The  defendant  denied  the  alleged 
fraud,  and  averred  and  claimed  that  this 
real  estate  had  been  withdrawn  by  the 
plaintiffs  from  bis  hands  as  a  broker  about 
three  months  before  the  transaction  com- 
plained of.  The  Jury  returned  a  verdict  for 
the  plaintiffs,  which  the  defendant  moved 
be  set  aside  as  against  the  evidence.  This 
motion  was  denied  and  Judgment  rendered 
for  the  plaintiffs.  The  denial  of  ttds  motion 
is  one  of  the  reasons  of  appeal.  The  other 
'  assignments  of  error  relate  to  the  charge  to 
the  Jury.  "The  power  of  granting  new  trials 
on  the  ground  tiiat  the  verdict  vras  against 
the  evidence  Is  vested  in  the  trial  courts. 
The  supervision  which  a  Judge  has  over  the 
verdict  is  an  essential  part  of  the  Jury  sys- 
tem. A  court  has  some  discretion  in  the 
matter  of  a  new  trial,  but  it  is  a  legal  discre- 
tion. It  should  not  set  aside  a  verdict  where 
It  is  apparent  that  there  was  some  evidence 
upon  which  the  Jury  might  reasonably  reach 
their  conclusion,  and  should  not  refuse  to 
set  one  aside  where  the  manifest  injustice 
of  the  verdict  is  so  plain  and  palpable  as 
clearly  to  denote  that  some  mistake  was 
made  by  the  Jury  in  the  application  of  legal 
principles,  or  as  to  Justify  the  suspicion  that 
they  or  some  of  them  were  Influenced  by 
prejudice,  corruption,  or  partiality."  Burr 
et  al.  V.  Harty  et  al.,  75  Conn.  127,  62  Atl. 
724;  BIssell  v.  Dickerson,  64  C!onn.  61,  29 
Atl.  226;  Loomls  v.  Perkins,  70  Conn.  444, 
447,  89  Atl.  797 ;  Howe  V.  Raymond,  74  Conn. 
68,  71,  49  Atl.  854 

From  an  examination  of  the  evidence  it 
Is  apparent  that  there  was  a  decided  conflict 
In  the  testimony  of  the  witnesses,  and  the 
weight  to  be  given  the  evidence  must  have 
been  one  of  the  material  questions  In  the  de- 
termination of  the  case.     It  was  for  the 


Jury  to  determine  the  credibility  of  the  wit- 
nesses and  the  weight  and  effect  of  their 
evidence.  Oocum  v.  Sprague  Mfg.  Co.,  34 
Conn.  529,  638 ;  Cook  v.  Morris,  66  Conn.  196, 
211,  33  Atl.  994;  Hogben  v.  Metropolitan  L. 
I.  Co.,  69  Conn.  503,  511,  38  Atl.  214,  61  Am. 
St.  Rep.  63;.  Pigeon  v.  Lane,  80  Conn.  237, 
67  Atl.  886.  From  the  evidence  reported  we 
are  satisfied  that  the  Jury  in  the  proper 
exercise  of  their  powers  might  have  fairly 
found  a  verdict  for  the  plaintiffs. 

The  other  exceptions  relate  to  the  charge 
of  the  court  as  to  the  measure  of  damages. 
The  instructions  complained  of  In  substance 
are  as  followB:  That,  if  the  Jury  should  find 
that  Rundbaken  was  acting  for  the  plaintiffa 
as  their  agent,  then  their  verdict  should  be 
for  the  difference  between  what  he  paid  the 
plaintiffs  in  New  York  "and  the  price  which 
he  received,  which  is  ^0";  that  the  plain- 
tiffs "are  entitled  to  claim  and  /■ecover  from 
him  the  difference  between  the  sum  which 
Rundbaken  paid  them  in  New  York  and  the 
sum  whlcn  he  received  in  Hartford  on  the 
following  day" ;  that  the  plaintiffs  "are 
entitled  to  recover  from  the  defendant,  if  he 
has  received  it,  the  difference  between  the 
sum  he  paid  to  them  and  the  sum  he  receiv- 
ed"— the  defendant  contending  that  undtf 
these  instructions  the  Jury  must  have  under- 
stood that  in  arriving  at  their  verdict  they 
could  make  no  allowance  to  the  defendant 
for  his  commission.  The  plaintiffs  in  their 
complaint  claimed  that  they  were  entitled  to 
the  entire  amount  which  the  defendant  re- 
ceived for  the  property,  less  the  money  which 
had  already  been  paid  them,  which  was  con- 
ceded to  be  $850.  This  amount  the  plain- 
tiffs alleged  and  claimed  had  been  dishonest- 
ly obtained  by  the  defendant  while  acting 
as  their  agent  in  the  sale  of  their  real  estate. 
The  instructions  called  the  attention  of  the 
Jury  to  the  case  set  forth  in  the  pleadings, 
and  were  in  conformity  with  the  claims  pre- 
sented by  the  evidence.  The  Jnry  by  ren- 
dering a  verdict  for  the  plaintiffs  have  sus- 
tained their  contention  that  the  defendant 
had  betrayed  his  trust  by  acting  adversely 
to  tbelr  Interests.  An  agent  is  held  to  per- 
fect good  faith  in  his  dealings  with  bis  prin- 
cipal, and.  If  he  acts  adversely  to  his  em- 
ployer In  any  part  of  the  transaction  or 
omits  to  disclose  any  interest  which  would 
naturally  Influence  his  conduct  in  dealing 
with  the  subject  of  the  employment,  it 
amounts  to  such  a  fraud  upon  the  principal 
as  to  forfeit  any  right  to  compensation  for 
services.  Bollman  v,  Loomls,  41  Conn.  583; 
Welnhouse  v.  Oronin,  68  Conn.  254,  36  Atl. 
45;  Story  on  Agency,  H  31,  334;  Story's  Eq. 
Jur.  I  815;  Ewell's  Evans  on  Agency,  268; 
Dunlap's  Paley  on  Agency.  105,  106;  Carman 
V.  Beach,  G3  N.  Y.  97,  100. 

There  Is  no  error.  The  other  Judges  eoor 
curred. 
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FREEDMAN  t.  NBW  TORE.  N.  H.  &  H.  R. 
CO. 

(Supreme  Court  of  Errors  of  Connecticut.    Feb. 
16,  1909.) 

1.  RAILKOADS  (J  851*)— ACCIDINTB  AT  Cboss- 

nto— iNSTBUcnoNS— DiscovEBXD  Peril. 
The  court  inatructed  that  the  engineer  owed 
no  duty  to  travelers  at  a  highway  crossing  but 
to  ring  the  bell,  except  in  exceptional  cases 
litter  mentioned,  but  it  was  his  duty  to  keep  a 
vigilant  lookout  for  travelers,  and  in  another  in- 
struction stated  that  if  decedent's  peril  at  the 
crossing  was  known  to  the  engineer,  or  should 
hare  been  known,  reasonable  care  required  him 
to  use  evei7  precaution  to  avoid  injury,  and  if 
a  reasonably  prudent  person  would  have  blown 
the  whistle  or  checked  the  train,  the  engineer 
was  bound  to  do  so.  Held,  that  the  first  part  of 
the  instruction,  considered  in  connection  with 
the  remainder,  did  not  limit  the  engineer's  duty 
to  ringing  the  bell,  and  his  duty  upon  discover- 
ing decedent's  peril  was  fairly  submitted. 

[Ed.   Note.— For  other  cases,   see   Railroads, 
Cent.  Dig.  i  119T;  Dec  Dig.  f  351.»] 

2.  Railboadis  a  316*)— Cbossiro  Accidents 
— Ratb  or  Speed. 

When  used  for  proper  railroad  purposes, 
trains  may  be  run  over  a  railroad  crossing  at 
the  speed  and  in  the  manner  they  are  usually 
and  ordinarily  run,  in  absence  of  restrictive 
statutes,  and  the  company  is  not  responsible  for 
the  necessary  attendant  dangers,  and  it  was  not 
negligence  to  run  a  train  over  a  street  crossing 
at  the  rate  of  from  25  to  50  miles  an  hour ;  that 
rate  of  speed  being  proper  for  railroad  purposes. 
iEA.  Note, — For  other  cases,  see  Railroads, 
Cent  Dig.  H  lOOC-1008;    Dec.  Dig.  S  316.*] 

8.  Triai  (8  35C*)—Vebdict— Special  Intkk- 
BOOATORiES— NECEssrrr  or  Arbweb. 

Interrogatories    presented     by     defendant, 

which  stated  that  they  were  to  be  answered  if 

Terdict  went  for  plaintiff,  need  not  be  answered 

upon  return  of  verdict  for  defendant. 
[Ed.  Note.— For  other  cases,  see  Trial,  Dec 

Dig.  i  366.*] 

4.  Tbial  (§  351*)—"Vebdict— Special  Inteb- 
BOOATOBiBS— 'Time  fob  Pbebentino. 

If  plaintiff  desired  to  submit  special  inter- 
rogatories, or  have  those  answered  which  de- 
fendant submitted  to  be  answered  in  case  of  ver- 
dict for  plaintiff,  he  should  have  requested  their 
submission  before  rendition  of  verdict. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  837;  Dec  Dig.  (  351.*] 

6.  Tbial  (J  36G*)— Vebdict-Special  Inteb- 

BOOATOBIES — FaILTJBe  TO  ANSWEB — BEMEpT. 

When  verdict  was  returned  without  an- 
swers to  special  interrogatories  submitted,  if 
plaintiff  had  a  right  to  have  them  answered,  he 
should  have  requested  the  court  to  order  them 
answered,  or  objected  to  accepting  the  verdict 
without  the  answers,  instead  of  remaining  silent 
until  the  jury  was  discharged. 

[E3d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  875,  876 ;    Dec.  Dig.  {  366.*] 

6,  Tbial  (§  306*)— Special  Intbbbooatobies 
— Objection — Waiveb. 

Plaintiff,  by  not  objecting  to  special  inter- 
rogatories submitted  by  defendant,  assented  to 
their  submission. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f§  875,  876;    Dec.  Dig.  §  366.*] 

7.  Tbial  (|  855*)  —  "Special  Intebboqato- 
bies"  and  Findings  — Natube  and  Pub- 
pose— "Special  Verdict." 

The  purpose  of  a  "special  verdict"  is  to 
furnish  the  basis,  of  the  judgment,   while  the 


purpose  of  "special  interrogatories"  Is  to  elicit 
facts  to  test  the  correctness  of  the  general  ver- 
dict 

[EM.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  !  355.* 

For  other  definitions,  see  Words  and  Phraaea, 
vol.  7,  pp.  6594-6500.] 

8.  Tbial  (S  349*)— Vebdici>— Special  Intbb- 
booatobies— POWEB  or  COtTBT  TO  REQUIBB 
— DiSOBETION   OF  ConBT. 

The  power  to  submit  special  Interrogatoriei 
does  not  depend  upon  statute  or  the  consent  ot 
the  parties,  and  their  submission,  is  within  the 
reasonable  discretion  of  the  court 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  824 ;    Dec.  Dig.  |  849.*] 

9.  Tbial  (f  330*)— Vebdiot— Several  Counts. 

Where  the  complaint  contains  several  counts 
for  distinct  causes  of  action,  it  is  the  common 
practice  to  direct  the  jury,  in  case  of  verdict 
for  plaintiff  to  designate  upon  which  count  it 
was  rendered. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  I  330.*] 

l<k  Tbial  ({  852*)— Vbbdioi— Special  Intbb- 
booatobies—Requisites. 

Special  interrogatories  should  be  clear  and 
concise;  should  not  be  so  numerous  as  to  con- 
fuse the  jury;  each  question  should  require 
the  finding  of  a  single  fact ;  should,  when  prao- 
ticable,  be  framed  so  as  to  require  a  categorical 
answer;  should  not  call  for  conclusions  of  law 
or  for  evidential  or  uneontroverted  facts ;  and, 
though  not  wholly  covering  or  necessarily  con- 
trolling the  determination  of  any  one  issue,  the 
answer  to  be  elicited  should  be  pertinent  to  an 
issue,  and  serve  to  limit  or  explain  the  general 
verdict 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  840,  841;   Dec  Dig.  {  852.*] 

11.  Tbial  (|  850*)— Submission  of  Intbbboo- 
atobies— Inducino  Vebdict. 

In  an  action  for  decedent's  death  at  a  street 
crossing  by  being  struck  by  a  train,  the  court 
submitted  interrogatories,  to  be  answered  In 
case  of  verdict  for  plaintiff,  as  to  whether,  be- 
fore the  collision,  some  part  of  the  approaching 
train  was  visible  to  one  on  a  wagon  from  a  point 
600  feet  south  of  the  crossing;  whother  dece- 
dent checked  his  horse  when  close  to  the  cross- 
ing, or  40  or  50  feet  therefrom;  whether  he 
knew  of  the  train's  approach,  and  looked  or  lis- 
tened for  a  train  before  he  pulled  up  bis  horse ; 
and  whether  he  drove  his  horse  at  a  trot  while 
approaching  the  crossing,  until  he  commenced  to 
stop  it  Held,  that  there  was  nothing  in  the  in- 
terrogatories to  induce  the  jury  to  find  for  de- 
fendant 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  !  350.*] 

Appeal  from  Superior  Court,  New  Haren 
County;   George  W.  Wheeler,  Judge, 

Action  by  Ida  Freedman,  administratrix 
of  Louis  Freedman,  deceased,  against  the 
New  York,  New  Haven  &  Hartford  Railroad 
Company.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

The  plaintiff's  intestate,  Louis  Freedman, 
was  struck  and  killed  by  a  train  of  the  de- 
fendant on  its  Northampton  Division,  at  a 
grade  crossing  on  Brewster  street  in  the  city 
of  New  Haven.  At  the  place  of  the  accident 
the  tracks  of  the  Northampton  Division  rim 
generally  north  and  south,  and  cross  Brewster 
street,  an  unpaved  highway  extending  east 


*For  other  eases  see  sams  topio  and  s«!Uoii  NUMBER  In  Deo.  *  Am.  Digs.  1M7  to  date.  *  Reportar  Ina«x« 
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and  west,  at  grade.  There  were  neither 
gates,  nor  flagman,  nor  electric  warning  bell 
at  said  crossing.  It  did  not  appear  that  any 
had  been  ordered  by  the  railroad  commis- 
sioners. The  negligence  alleged  was  (1)  the 
propelling  of  the  engine  over  the  crossing  at 
an  unlawful  and  dangerous  rate  of  speed, 
and  without  blowing  the  whistle  or  sounding 
the  bell;  (2)  the  failure  to  keep  a  proper 
lookout  as  the  engine  approached  the  cross- 
ing; and  (3)  the  failure  to  stop  the  engine 
after  the  defendant  had  an  opportunity  to 
observe  the  peril  <Jf  Freedman.  The  plaln- 
tUTs  Intestate  was  about  36  years  of  ag& 
For  several  years  before  the  accident  he  had 
conducted  a  grocery  business  on  Dlxwell  ave- 
nue, a  few  blocks  from  the  place  of  the  ac- 
cident At  about  9  o'clock  of  the  morning 
of  December  11,  1906,  while  driving  westerly 
in  an  ordinary  open  grocery  wagon,  engaged 
In  taking  orders  from  his  customers,  he  ap- 
proached said  crossing.  At  the  same  time 
there  was  approaching  the  crossing  from  the 
south  a  special  train  of  the  defendant,  con- 
sisting of  an  engine,  tender,  and  caboose, 
running,  as  claimed  by  plaintiff,  from  40  to 
50,  and  by  defendant,  from  25  to  35,  miles 
an  hour,  and  the  sound  of  which  could  be 
distinctly  heard.  EYeedman  commenced  pull- 
ing up  his  horse,  as  claimed  by  the  plaintiff, 
at  some  40  or  60  feet  before  reaching  the 
crossing,  and,  as  claimed  by  defendant,  at 
about  20  feet  from,  or  nearly  on,  the  cross- 
ing. The  engine  struck  the  team  Just  after 
It  had  got  onto  the  crossing.  It  was  stated 
by  the  trial  Judge  to  the  Jury,  as  an  appar- 
ently conceded  fact,  that  B^eedmau  knew  of 
the  approaching  train  some  time  before  he 
pulled  up  his  horse.  Several  years  before 
this  accident  the  railroad  commissioners,  up- 
on the  petition  of  the  mayor  and  common 
council  of  New  Haven,  had  made  an  order 
requiring  the  defendant  to  omit  the  sound- 
ing of  the  whistle  at  a  point  80  rods  before 
reaching  the  crossing,  as  required  by  statute, 
and  the  whistle  was  not  blown  when  the 
train  approached  the  crossing  at  this  time. 
The  plaintiff  offered  the  testimony  of  wit- 
nesses that  they  heard  no  bell  ring,  and  the 
defoidant  of  several  witnesses  who  heard 
It  ring.  It  was  apparently  undisputed  at 
the  trial  that  at  a  point  on  Brewster  street 
from  60  to  76  feet  east  of  the  track  a  train 
approaching  from  the  south  could  be  seen  at 
a  point  from  500  to  600  feet  south  of  the 
Brewster  street  crossing,  and  that  the  engi- 
neer first  slackened  the  speed  of  the  train  In 
question  and  applied  the  emergency  brake  at 
a  point  about  100  feet  south  of  the  Brewster 
street  crossing. 

Of  the  numerous  requests  to  charge,  filed 
by  the  plaintiff  In  the  trial  court,  but  few 
are  discussed  In  her  brief.  Of  those  so  pur- 
sued only  tbc  two  following  need  be  noticed : 

"If  the  jury  find  that  the  train  that  struck 
and  killed  the  plaintiff's  Intestate  was  op- 
erated at  such  a  high  rate  of  speed  for  said 
time  and  place  as  to  constitute  negligence. 


and  that  such  negligence  was  the  sole  and 
proximate  cause  of  the  death  of  the  plain- 
tiff's Intestate,  then  the  verdict  must  be  for 
the  plalnUff." 

"It  was  the  engineer's  duty,  as  well  as  the 
duty  of  all  the  other  servants  in  charge  of 
the  said  train,  to  keep  a  constant  watch  for 
pedestrians  or  vehicles  at  or  near  the  cross- 
ing, and  he  should  not  run  bis  train  at  a 
greater  rate  of  speed  than  was  reasonable 
and  consistent  with  the  customary  use  oC 
the  crossing  by  the  public  with  safety." 

In  charging  the  Jury  the  trial  Judge  said: 

"(1)  The  railroad  commissioners  having 
legally  ordered  the  whistle  dispensed  with 
for  this  crossing,  the  defendant  cannot  be 
held  liable  for  Its  compliance  with  this  or- 
der, and  its  failure  to  blow  this  whistle  for 
this  crossing  at  the  80-rod  point  The  sole 
duty  of  the  railroad  with  regard  to  general 
statutory  signals  was  to  ring  its  engine  bell 
from  the  80-rod  point  to  the  crossing. 

"(2)  The  absence  of  a  flagman  at  this 
crossing,  and  of  a  crossing  signal  bell,  or  of 
gates,  or  of  any  other  form  of  protection, 
does  not  constitute  a  ground  of  negligence 
for  which  the  defendant  can  be  held  liable, 
for  the  special  designation  by  the  statute  of 
the  whistle  and  bell  signals  excluded  any 
obligation  of  providing  other  signals. 

"(3)  These  are  all,  however,  circumstances 
which  should  have  a  bearing  on  the  general 
situation,  and  may  have  operated  to  affect 
the  duty  of  the  engines  to  keep  a  lookout 
for  travelers,  and  the  duty  of  Freedman  to 
look  out  for  trains. 

"(4)  In  addition  to'  ringing  or  causing  the 
bell  to  be  rung  the  engineer  owed  no  otber 
duty,  save  in  the  case  of  exceptional  drcum- 
stances,  which  will  be  treated  of  later.  The 
engineer  owed  the  duty  of  keeping  a  reason- 
able outlook,  which,  In  that  connection,  meant 
a  vigilant  outlook,  for  travelers  upon  the 
highway  at  or  near  the  crossing,  so  as  to 
avoid  injury  to  them;  and,  if  the  railroad 
failed  to  perform  its  duty.  Its  liability  la  the 
same  whether  it  saw,  or  might  have  seen, 
the  person  In  time,  by  the  exercise  of  reason- 
able care,  so  as  to  have  avoided  the  Injury. 

"(6)  Ordinarily  the  liability  of  a  raUroad 
cannot  be  found  from  speed  alone,  even  thou^ 
the  speed  be  great  for  negligence,  as  a  gen- 
eral rule,  cannot  be  inferred  from  speed 
alona  If  the  signals  required  by  law  are 
given,  no  liability  to  damage  Is  attached  to 
the  railroad  from  the  fact  of  the  speed  alone, 
except  in  certain  cases,  which  are  exceptional 
cases,  and  the  speed  then  becomes  an  Im- 
portant element  In  a  charge  of  negligence. 
As,  for  Instance,  If  the  circumstances  be  ex- 
ceptional, and  known  to  the  railroad,  or  the 
peril  of  the  plaintiff's  intestate  was  known  to 
the  defendant  Doubtless  in  some  cases,  as 
our  courts  say,  the  company  might  be  liable 
for  the  neglect  of  the  engineer  to  slacken  tlie 
speed  of  his  train  If  by  doing  so  he  might 
have  avoided  a  collision.  As,  If  he  was  In- 
formed that  a  person  was  approaching  the 
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crossing  In  such  a  condition;  or  under  Such 
circumstances,  as  to  Indicate  that  he  was 
heedless  of  the  danger  signals;  as,  If  othet 
sounds  were  prevailing,  as  of  a  thunder 
storm,  which  might  render  the  sound  of  the 
signals  indistinguishable.  In  such  cases  the 
company  might  properly  be  charged  with  the 
consequences  of  the  personal  negligence  of 
the  engineer. 

"(6)  The  claim  Is  that  the  circumstances 
in  evidence  present  an  exceptional  case,  in 
that  the  engineer  of  the  defendant  either 
knew  or  ought  to  have  known  of  the  peril  of 
the  plaintifTs  Intestate,  and  might  thereafter 
have  avoided  injury  to  Freedman  bad  the 
engineer  exercised  reasonable  care. 

"(7)  If  you  And  Freedman  was  in  peril,  and 
the  engineer  knew,  or  ought  to  have  known, 
it,  then  reasonable  care  required  him  to  use 
every  precaution  to  avoid  the  injury  to  Freed- 
man which  a  reasonably  prudent  person, 
slmU^arly  situated,  would  use.  If  a  reason- 
ably prudent  person  would  have,  under  these 
circumstances,  blown  the  whistle  or  checked 
the  speed  or  stopped  the  train,  it  was  incum- 
bent upon  the  engineer  to  have  done  this; 
and.  If  by  so  doing  injury  to  Freedman  would 
not  have  occurred,  the  defendant  is  liable, 
unless  Freedman's  own  negligence  thereafter 
essentially  contributed  to  his  Injuries.  If  the 
doing  of  any  of  these  things,  or  of  any  other 
things,  after  the  engineer  knew,  or  ought  to 
have  known,  of  this  peril,  would  not  have 
avoided  thef  injury  to  Freedman,  the  defend- 
ant cannot  be  held  liable  for  its  failure  to 
have  done  them." 

The  statements  contained  in  the  paragraphs 
of  the  charge  above,  marked  "4,"  "5,"  "6," 
and  "7,"  are  among  the  reasons  of  appeal  as- 
signed. 

During  his  charge  the  trial  judge  read  and 
explained  to  the  jury  the  following  written 
interrogatories,  which  he  informed  the  jury 
the  defendant  had  submitted,  and  that  It 
would  be  necessary  for  the  Jury  to  answer: 
"If  you  find  the  verdict  for  the  plaintiff,  you 
will  answer  the  following  interrogatories: 
(1)  Before  the  collision  was  some  part  of  an 
approaching  train,  consisting  of  an  engine, 
tender,  and  caboose,  at  all  times  visible  from 
a  point  about  600  feet  south  of  the  Brewster 
street  crossing  up  to  the  crossing  to  a  person 
on  the  seat  of  an  ordinary  open  grocery  wag- 
on approaching  from  the  east,  and  within  75 
feet  of  the  crossing?  (2)  Did  Freedman  pull 
up  his  horse  when  dose  'to  the  track,  and 
Just  before  the  collision?  (8)  Or  did  Freed- 
man pull  up  his  horse  when  some  40  to  GO 
feet  from  the  crossing?  (4)  Did  Freedman 
know  of  the  approach  of  the  train  while  be 
was  approaching  the  crossing,  and  before  he 
began  to  pull  up  his  horse?  (5)  Did  Freed- 
man look  for  a  train  before  he  began  to  pull 
up  his  horse?  (6)  Did  Freedman  listen  for 
a  train  before  he  began  to  pull  up  his  horse? 
(7)  Did  Freedman,  while  approaching  the 
crossing,  drive  his  horse  at  a  trot  until  he 


commenced  to  pull  bim  upT'  The  Jury  re- 
turned a  verdict  for  the  defendant  without 
answering  any  of  said  interrogatories,  and 
the  plaintiff  thereafter  filed  a  motion  in  ar- 
rest of  judgment  on  the  grounds:  "(1)  Of  the 
misconduct  of  the  jury  In  failing  to  comply 
with  the  direction  of  the  court  to  answer 
several  certain  questions,  or  interrogatories 
submitted  to  them  by  the  court  with  the  di- 
rection that  the  same  should  be  answered 
by  the  jury;  and  returned  to  court  when  they 
returned  their  verdict  In  the  above  cause; 
(2)  In  returning  their  verdict  for  the  defend- 
ant without  returning  the  answers  to  several 
certain  interrogatories  submitted  to  them  by 
the  court  to  be  answered  in  the  event  that 
they  arrive  at  a  verdict"  The  court  denied 
said  motion.  The  denial  of  said  motion  and 
the  reading  of  said  Interrogatories  to  the 
jury,  and  the  instructions  given  concerning 
them,  are  among  the  errors  assigned  In  the 
appeal. 

Walter  J.  Walsh,  for  appellant  Harry  O. 
Day  and  Thomas  M.  Steele,  tor  appelle& 

HALL  J.  (after  stating  the  facts  as  above). 
The  contention  of  the  plaintUt  that  the  court 
instructed  the  Jury,  by  the  language  of  the 
first  three  lines  of  paragraph  4  of  the  charge^ 
as  above  numbered,  that  the  engineer  owed 
no  other  duty  to  the  plaintiff  than  to  ring 
the  bell  cannot  be  supported.  It  is  clear 
from  the  context  that  in  the  statement  com- 
plained of  the  court  referred  to  the  general 
statutory  warnings.  In  the  same  paragraph 
4  the  court  said  it  was  the  duty  of  the  en- 
gineer to  keep  a  "vigilant  outlook  for  travel- 
ers upon  the  highway  at  or  near  the  cross- 
ing, so  as  to  avoid  Injury  to  them,"  and  in 
paragraph  7  that  it  was  incumbent  upon  him 
to  blow  the  whistle,  or  cheek  the  speed  of  the 
train,  if  reasonable  care  required  it.  In  view 
of  the  fact  that  he  knew,  or  ought  to  have 
known,  of  the  perilous  position  In  which 
Freedman  was  placed.  Whether  after  he 
learned,  or  should  have  learned,  that  Freed- 
man was  in' peril  the  engineer  did  all  that  a 
reasonably  prudent  person  would  have  done 
to  avoid  the  accident  was  fairly  submitted 
to  the  decision  of  the  Jury. 

As  applicable  to  the  facts  of  this  case,  we 
find  no  error  In  the  charge  of  the  court,  or 
its  refusal  to  charge  as  requested,  upon  the 
question  of  the  rate  of  speed  of  the  train  as 
an  element  of  negligence.  To  transport  per- 
sons and  property  rapidly  is  the  principal 
purpose  of  railroads.  To  require  railroads 
to  generally  so  reduce  their  speed  at  all 
grade  crossings  as  to  avoid  collisions  with 
persons  who  may  carelessly  or  accidentally 
be  upon  the  crossing  when  a  train  was  ap- 
proaching would  defeat,  to  a  great  extent, 
the  purpose  of  the  existence  of  railroads.  To 
run  trains  over  grade  crossings  at  a  rate  of 
speed  reasonably  necessary  for  the  accom- 
plishment of  the  purposes  of  railroads  is  al- 
ways attended  with  danger.    When  using  its 
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tnlna  for  proper  railroad  pnrposeB  it  la  gen- 
erally the  right  of  a  railroad  company,  In 
the  absence  of  leglslatlTe  reatrictlon,  to  pro- 
pel Oiem  over  highway  crosalnga  In  the  way 
la  which  they  are  uaaally  and  reasonably 
ran.  Baldwin's  American  Railroad  Law, 
408.  For  the  dangers  necessarily  resulting 
from  so  propelling  them  over  grade  crossings, 
sanctioned  by  the  state,  the  railroad  com- 
pany is  not  responsible.  Cowles  ▼.  N.  Y.,  N. 
H.  &  H.  R.  Co.,  SO  Conn.  48,  54,  66  Atl.  1020, 
12  L.  R.  A.  (N.  8.)  1067.  For  the  protection 
to  some  extent  of  others  who  may  have  oc- 
casion to  use  the  highways  at  grade  cross- 
ings the  state  has,  through  its  Legislature' 
and  railroad  commissioners,  assumed  the  reg- 
ulation of  the  conditions  upon  which  rail- 
road companies  may  propel  their  cars  over 
existing  grade  crossings,  by  providing,  among 
other  things,  what  sigTials  of  approaching 
trains  sball  be  given  (section  8787,  Gen.  St 
1902);  that  the  railroad  commissioners  may 
order  gates,  or  electric  signals,  or  a  flagman, 
at  any  railroad  crossing  In  any  town,  city, 
or  borough  (section  3888) ;  that  they  may 
permit  passenger  trains  to  run  past  any  high- 
way crossing  at  snch  rate  of  speed  they  may 
prescribe,  and  make  orders  for  the  regula- 
tion of  the  speed  at  which  locomotives  and 
cars  shall  cross  highways  (sections  8708, 
S89^;  and  tliat  they  shall  have  the  exclu- 
sive power  to  regulate  the  speed  of  railroad 
trains  within  the  limits  of  cities  and  bor- 
oughs (section  88S4). 

The  evidence  was  that  the  train  was  run- 
ning at  from  26  to  60  mUes  an  hour.  The 
complaint  alleges  as  an  act  of  negligence  that 
the  rate  of  speed  was  high,  unlawful,  and 
dangerous.  It  was  dangerous,  and  it  would 
have  been  if  running  at  the  lowest  rate  nam- 
ed. It  was  not  unlawful  in  the  sense  that  it 
was  in  violation  of  any  order  of  the  railroad 
commissioners,  as  it  does  not  appear  that 
they  had  fixed  any-  rate  of  speed.  The  train 
was  apparently  run  at  that  rate  of  speed  for 
proper  railroad  purposes.  Upon  the  appar- 
ently tmdlsputed  facts  the  jury  could  not 
properly  have  found  that  the  defendant  was 
negligent  in  merely  running  its  train  over 
this  crossing  at  the  rate  of  speed  named,  in 
the  absence  of  any  restrictive  order  of  the 
railroad  commissioners.  Dyson  v..  N.  T.  & 
N.  B.  R.  R.  Co.,  67  Oonn.  9,  21,  17  Atl.  137, 
14  Am.  St  Rep.  82 ;  Tessmer,  Adm'r,  v.  N.  Y., 
N.  H.  &  H.  R.  R.  Co.,  72  Conn.  208,  212,  44 
Atl.  38;  Gillette  t.  Goodspeed,  69  Conn.  363, 
868,  37  Atl.  973.  In  the  first  of  these  cases 
cited  this  court  held  that  the  trial  court  err- 
ed In  deciding  that  the  defendant  was  negli- 
gent in  running  its  cars  over  a  city  grade 
crossing,  improtected  by  flagman,  gate,  or 
bell,  at  a  rate  of  speed  of  from  35  to  40  miles 
an  hour.  In  the  second  case  it  was  held  that 
the  trial  court  committed  no  error  in  decid- 
ing that  the  railroad  company  was  not  neg- 
ligent in  running  its  train  over  a  borough 
crossing,  unprotected  by  flagman,  bell,  or 
gates  at  a  rate  of  speed  of  about  50  miles  an 


hoar.  Tb»  crondagi  lo  bofli  of  the  cases 
were  dangerous,  and  as  to  affording  oppor- 
tunity to  see  approaching  trains  were  evi- 
dently more  dangerous  than  the  one  in  the 
case  at  bar. 

In  the  present  case  the  trial  oonrt  rightly 
and  very  clearly  instructed  the  Jury  that 
they  might  find  the  defendant  n^Iigent,  if 
tbey  found  that  after  the  engineer  knew,  at 
should  have  known,  that  Freedman  was  in 
a  position  of  peril  he  failed  to  slacken  the 
speed  of  the  train,  or  to  blow  the  whistle, 
when  reasonable  prudence  and  care  required 
him  to  do  so.  Upon  the  facts  before  us  ap- 
parently the  only  reasonable  grounds  for  a 
recovery  by  the  plaintiff  were  that  the  en- 
gineer negligently  failed  either  to  keep  a 
proper  lookout  in  approaching  this  crossing, 
or  to  slacken  the  speed  of  the  train  sooner 
that  he  did.  These  questions  of  fact  were 
fairly  submitted  to  the  Jury,  and  were  by 
the  verdict  answered  In  the  negative. 

There  was  no  error  in  denying  the  plain- 
tiff's motion  in  arrest  of  Judgment  Having 
returned  a  verdict  for  the  defendant,  the 
jury  were  not  required  to  answer  the  writ- 
ten interrogatories  submitted  to  them.  They 
were  presented  by  the  defendant  only,  and  it 
appeared  upon  the  face  of  the  writing  pro- 
pounding them  that  they  were  to  be  answer- 
ed only  In  case  the  Jury  returned  a  verdict 
for  the  plaintiff.  Presumably  plaintifTs 
counsel  knew  this.  If  they  desired  to  sub- 
mit interrogatories  or  to  have  those  pro- 
pounded by  defendant .  answered  in  case  of 
a  verdict  for  the  defendant  they  should 
have  made  such  desire  known  before  the 
verdict  was  rendered.  If  tbey  understood 
the  interrogatories  were  to  be  answered  even 
In  case  of  a  verdict  for  the  defendant  they 
should,  when  the  verdict,  was' returned  with- 
out such  answers,  assuming  that  the  court 
might  then  properly  have  directed  them  to  be 
answered,  have  at  least  either  requested 
the  court  to  order  them  to  be  answered,  or 
have  objected  to  the  acceptance  of  the  ver- 
dict without  the  answers,  instead  of  remain- 
ing silent  until  after  the  jury  was  dicbarg- 
ed.  Ward  v.  Busack,  46  Wis.  407,  1-N.  W. 
107;  Mayo  v.  Halley,  124  Iowa,  675,  100 
N.  W.  529;  Bagley  v.  Grand  Lodge,  131  111. 
498,  22  N.  E.  487.  But  in  their  brief,  coun- 
sel for  the  plaintiff  make  the  claim,  which 
is  somewhat  inconsistent  with  that  made  in 
their  motion  in  arrest  of  judgment  that 
the  trial  court'  erred  in  submitting  these 
interrogatories  to  the  jury.  No  such  question 
was  raised  in  the  trial  court,  although  the 
plaintiff  apparently  had  full  opportunity  to 
do  so.  In  the  absence  of  objection  the  plain- 
tiff may  be  presumed  to  have  assented  to 
the  submission  of  these  questions.  WiUard  v. 
Stevens,  24  N.  H.  276;  Allen  v.  Aldrlch,  29 
N.  H.  63.  Clearly  the  question  of  the  pow- 
er of  the  court  to  do  so  is  not  raised  by  the 
motion  In  arrest,  which  only  complains  of 
the  failure  of  the  court  to  direct  the  Intei^ 
rogatories  to  be  answered.    The  only  way  In 
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which  It  can  he  claimed  to  be  raised  by  this 
appeal  Is  by  the  assigned  errors  in  the  charge 
of  the  court  In  which  It  Instructed  the  Jury 
regarding'  the  answering  of  the  Interrogato- 
ries. But  as  the  right  of  parties  to  present 
such  Interrogatories,  and  the  i>ower  and 
duty  of  courts  to  submit  them  to  the  Jury, 
are  important  matters  of  practice,  which 
have  never  been  passed  upon  by  this  court, 
we  shall  consider  these  questions  as  If  they 
were  properly  raised  by  the  appeal. 

Unlike  a  large  number  of  our  states,  the 
statutes  of  which  upon  this  subject  are  dls- 
cnssed  by  Mr.  Clementson  In  his  Manual  Re- 
lating to  Special  Verdicts  and  Special  Find- 
ings by  Jturles  (chapter  S,  p.  24),  Connecticut 
has  never  by  express  legislation  either  regu- 
lated or  authorized  the  submission  of  such 
Interrogatories  to  juries  in  the  trial  of  cases. 
Section  767,  Oen.  St  1902,  authorizes  a  spe- 
cial verdict  by  which  the  jury  may  find  the 
facts  and  refer  the  questions  of  law  to  the 
determination  of  the  court  Though  they 
may  to  some  extent  both  subserve  the  same 
parpose,  there  is  still  a  material  dllTerence 
between  special  verdicts  and  findings  by  re- 
sponses to  interrogatories.  By  the  former 
no  oDGonditional  general  verdict  Is  rendered, 
but  the  jury  find  the  facts  and  submit  the 
question  of  law  arising  upon  them  to  the 
court  1  Swift's  Dig.  pw  774.  By  the  lat- 
ter answers  pertinent  to,  and  perhaps  con- 
trolling, although  not  necessarily  fully  cov- 
ering, an  issue  framed,  are  given,  always 
in  connection  with  a  general  verdict  Clem- 
entson's  Special  Verdicts,  45.  The  purpose 
of  the  former  is  to  furnish  the  basis  of  a 
judgment  to  be  rendered,  and  of  the  latter, 
by  eliciting  a  determination  of  material 
facts,  to  furnish  the  means  of  testing  the  cor- 
rectness of  the  verdict  rendered,  and  of  as- 
certaining its  extent  Sturgis  First  Nation- 
al Bank  v.  Peck,  8  Kan.  660;  Chicago,  etc. 
R.  B.  Co.  V.  Dunleavy,  129  III.  182,  22  N.  B. 
15 ;  Durfee  v.  Abbott  50  Mich.  479,  16  N.  W. 
559.  The  power  of  the  trial  court  to  submit 
proper  Interrogatories  to  the  jury,  to  be  an- 
swered with  the  return  of  their  verdict,  does 
not  derpend  upon  the  consent  of  the  parties 
or  the  authority  of  statute  law.  In  the  ab- 
sence of  any  mandatory  enactment  it  is  with- 
in the  reasonable  discretion  of  the  presiding 
judge  to  require,  or  to  refuse  to  require,  the 
jury  to  answer  pertinent  Interrogatories,  as 
the  proper  administration  of  justice  may  re- 
quire. Dorr  V.  Fenno,  12  Pick.  (Mass.)  621 ; 
Paulding  V.  Bobbins,  42  Vt  90.  In  Walker 
v.  New  Mexico,  etc.,'Pac.  R.  Co.,  166  U.  S. 
683,  697,  17  Sup.  Ct  421,  422,  41  L.  Bd.  837, 
Justice  Brewer,  In  delivering  the  opinion  of 
the  court  said :  "The  putting  of  special  in- 
terrogatories to  the  jury  and  asking  for  spe- 
cific responses  thereto  in  addition  to  a  gen- 
eral verdict  is  not  a  thing  unknown  to  the 
common  law,  and  has  been  recognized  inde- 
pendently of  any  statute." 

It  baa  been  for  a  long- period  the  settled 
practice^  ia  the  courts  of  oar  sister  Mew 


Eingland  states,  to  propound  such  Interrog> 
atorles  to  the  jury,  although  Rhode  Island 
is,  we  believe,  the  only  one  of  them  in  which 
the  practice  has  been  sanctioned  by  statute, 
Clementson's  Special  Verdicts,  c.  2,  p.  16. 
In  Newell  v.  Roberts,  13  Conn.  63,  73,  the 
defendant  pleaded  four  defenses  upon  each 
of  which  isSue  was  Joined.  There  was  a  gen^ 
eral  verdict  for  the  defendant,  under  the 
instruction  of  the  court,  that  the  Jury  might 
return  such  verdict  upon  finding  a  certain 
fact  This  court,  by  Williams,  O.  J.,  said 
that  while  it  was  not  prepared  to  say  that 
the  verdict  would  not  do  entire  justice  to  the 
parties  in  the  case,  it  might  in  Its  conse- 
quences injuriously  affect  their  rights  beyond 
that  suit,  and  that  the  parties  had  a  right  to 
an  expression  of  the  triers  ui)on  each  of  the 
distinct  points  so  in  issue.  In  Frazier  v. 
Harvey,  34  Conn.  469,  470,  which  was  an  ac- 
tion on  a  warranty  with  the  common  counts 
in  assumpsit  a  general  verdict  for  the  plain- 
tiff having  been  returned,  the  court  inquired 
of  the  jury  if  they  found  the  warranty  prov- 
ed. They  replied  that  they  did  not  A  new 
trial  was  granted  upon  the  ground  that  there 
could  be  no  recovery  upon  the  common 
counts,  and  there  was  no  criticism  of  the 
action  of  the  court  in  so  interrogating  the 
Jury.  It  has  been  the  common  practice  In 
this  state,  when  a  complaint  contains  several 
counts  for  distinct  causes  of  action,  for  the 
court  to  direct  the  jury,  in  case  of  a  verdict 
for  the  plaintiff,  to  designate  upon  which 
count  it  was  found.  Morris  v.  Bridgeport 
Hydraulic  Co.,  47  Cdnn.  279,  291;  Spencer 
V.  N.  X.  &  N.  H.  R.  R.  Co.,  62  Conn.  242,  251. 
25  Atl.  350.  In  Johnson  v.  Higglns,  53  Conn. 
236,  241,  1  AU.  616,  619,  the  court,  by  Stod- 
dard, J.,  said:  "The  practice  obtains  gen- 
erally In  this  state  rather  to  direct  the  Jury 
to  return  verdicts  upon  each  of  several  dis- 
tinct counts,  embracing  Independent  mat-' 
ten,  than  to  obtain  the  required  information 
by  inquiry  of  the  Jury,  or  by  framing  special 
verdicts,  although  both  of  the  two  latter 
modes  have  been  resorted  to."  While  we 
cannot  expect  from  a  Jury  such  a  special 
finding,  as  may  be  required  of  a  court,  of  the 
facts  upon  which  Its  Judgment  is  founded, 
it  is  feasible,  and  often  necessary,  and  espe- 
cially as  affording  the  basis  of  a  possible 
appeal,  where  generally  every  Intendment 
is  in  support  of  the  verdict,  that  some  of  the 
elements  which  enter  into  the  verdict  may 
appear  upon  the  record.  Carroll  v.  Bohan. 
43  Wis.  218.  For  this  purpose  the  presid- 
ing judge  has  the  power  to  submit  written 
Interrogatories  to  be  answered  by  the  jury 
upon  returning  a  general  verdict  When  and 
to  what  extent  this  should  be  done,  and  when 
and  how  eounsei  may  request  Interrogatories 
to  be  propounded,  it  Is,  to  a  great  extend.  In 
the  absence  of  any  statute  or  rule  upon  the 
subject,  the  duty  of  the  trial  court  in  the  ex- 
ercise of  a  reasonable  discretion  to  deter- 
mine.   Nudd  T.  Burrows,  81  U.  8.  439,  23 
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L.  Bd.  288;  Spnrr  T.  Inhabitants  of  Sbel- 
burne,  131  Mass.  429. 

We  shall  not  attempt  to  formtaate  definite 
rules  for  determining  accurately  in  every 
case  just  what  interrogatories  may  be  so  sub- 
mitted to  the  Jury.  It  may,  however,  be 
well  to  state  the  following  as  some  of  the 
general  requisites  of  such  permissible  inter- 
rogatories: They  should  generally  be  few 
in  number,  and  never  so  numerous  as  to  con- 
fuse or  perplex  the  Jury  in  rendering  their 
verdict.  They  shpuld  be  so  clear  and  concise 
as  to  be  readily  understood  and  answered  by 
the  Jury.  Each  question  should  call  for  a 
finding  of  but  a  single  fact  When  practi- 
cable, each  question  should  be  so  framed  as 
to  call  for  a  categorical  answer.  Each  ques- 
tion should  ask  for  the  finding  of  a  fact,  and 
never  for  a  conclusion  of  law.  No  question 
should  ask  for  the  finding  of  a  purely  evi- 
dential fact,  nor  of  an  uncontroverted  fact 
Although  not  wholly  covering,  nor  necessari- 
ly controlling,  the  determination  of  any  issue 
framed,  the  fact  sought  to  be  elicited  must 
be  pertinent  to  some  Issue,  and  one  which 
may  be  of  material  weight  in  deciding  it. 
No  Interrogatory  should  be  permitted,  the 
response  to  which  cannot  serve  either  to 
limit  or  explain  a  general  verdict  or  aid  in 
proceedings  for  a  subsequent  review  of  the 
verdict  or  Judgment  which  may  be  rendered. 
We  do  not  find  it  necessary  to  decide  wheth- 
er the  seven  questions  propounded  conform 
to  the  principles  above  stated.  It  is  sufil- 
dent  to  say  that  we  find  nothing  In  them  to 
Justify  the  conclusion  that  the  necessity  of 
answering  them.  If  they  rendered  a  verdict 
for  the  plaintiff,  may  have  Induced  the  Jury 
to  return  a  verdict  for  the  defendant 

There  la  no  error.  The  other  Judges  ooo- 
curred. 


(U  Conn.  660) 

SUI..IiIVAN  v.  CITT  OF  BRIDGEPORT. 

(Bopreme  Court  of  Errors  of  Connecticat.    Feb. 
16,  1909.) 

1.   MUHICIPAI.   COBPOBATIORB    (8    186*)— OFH- 

oxRS—FoLioB— Actions  vob  Cokpeksatioh 

—Defenses. 

The  refusal  of  the  tward  of  apiwrtlonment 
and  taxation  of  the  city  of  Bridgeport  to  appro- 
priate sufficient  funds  to  pay  the  increased  sal- 
ary for  patrolmen,  '  authorized  by  ordinance, 
would  not  prevent  a  policeman  from  recovering 
the  Increased  salary,  aa  funds  for  that  purpose 
could  be  made  available  either  by  reducing  oth- 
er expenses  of  the  police  department,  or,  if  that 
waa  not  possible,  the  city  council  could  reduce 
the  nHimber  of  patrolmen  or  could,  under  its 
charter;  make  a  special  appropriation  for  that 
purpose  out  of  any  unappropriated  city  revenue, 
and,  in  the  absence  of  a  showing  that  there  was 
not  enough  left  unexpended  out  of  the  appro- 
priation for  the  police  department  to  pay  the 
increased  salaries,  the  failure  of  the  board  of 
apportionment  and  taxation  to  make  an  appro- 
priation for  that  purpose  waa  not  a  defense  to 
an  action  for  the  increased  compensation. 

[Ed.   Note. — For  other  cases,   see   Municipal 
<3orporations,  Dec.  Dig.  {  180.*] 


^  MnmoiFAi.  COKPOBAnoifs  (J  164*)— Com- 
pensation—IncBBAaE  OF  COMFENSAnON — 

— CONSTTTDTIONAL   INHIBITION. 

The  purpose  of  Const.  Amend,  art.  24,  pro- 
hibiting cities  from  paying  extra  compensation 
to  any  public  officer,  or  increase  his  compensa- 
tion, to  take  effect  during  his  continuance  in  of- 
fice, was  to  prevent  cities  from  making  gratu- 
itous compensation  to  public  officers,  and  not 
to  prohibit  them  from  regulating  their  services 
a'nd  compensation,  so  that  an  ordinance  increas- 
ing the  salary  of  patrolmen,  effective  the  suc- 
ceeding fiscal  year,  was  not  the  vote  of  the 
gratuity  within  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Monldpal 
Corporations,  Cent  Dig.  H  370,  871 ;  Dec  Oi» 
§  1<J4.*] 

S-'Munioipai.  Cobfobationb  (I  67*)— Legis- 
lative CONTEOL  —  LOCAI.  LEGISLATION  — 
POWBB  TO  AUTHOBIZE— REOnLATION  OF  SAL- 
ABIES. 

The  Legislature  may  anthorize  a  city  to 
make,  alter,  and  repeal  ordinancea  relating  to 
the  compensation  of  city  officers. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dee.  Dig.  $  67.*] 

4.  MUNICIPAI.  COBPOBATIOHS  (8  186*)— COM- 
PEN8ATI0N— INCBEASKD  COMPENSATION— IH- 
0BEA8ED  DUBINO  TEBM. 

The  charter  of  the  city  of  Bridgeport  pnh 
hiblts  the  increase  of  the  salary  of  any  officer 
appointed  for  a  definite  term  during  his  term 
of  office,  and  another  section  makes  certain  pro- 
visions apply  both  to  persons  holding  office  for 
a  fixed  term  and  those  holding  during  good  be- 
havior. Held,  that  the  provision  relating  to  the 
Increasing  salaries  applied  only  to  officers  ap- 
pointed for  a  definite  term,  and,  since  policemen 
held  office  until  removed  for  cause,  their  sala- 
ries could  be  increased  during  the  continoancs 
of  their  appointment  to  the  service. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Dec  Dig.  1 186.*] 

Case  Reserved  from  Court  of  Common  Plea6^ 
Fairfield  County;    Howard  B.  Scott,  Judge. 

Action  by  James  H.  Sullivan  against  the 
City  of  Bridgeport  On  reserved  questions 
upon  an  agreed  statement  of  facts.  Judg- 
ment advised  for  plaintiff. 

Elmore  S.  Banks  and  William  A.  Redden, 
for  plaintiff.  Thomas  M.  Callinan,  for  de- 
fendant 

THATBR,  J.  The  plaintiff  has  been  a  mem- 
I>er  of  the  defendant's  police  force  since  1886L 
Prior  to  October  9,  1907,  and  continnonsly 
up  to  the  commencement  of  this  action,  he 
had  been  a  policeman  in  grade  A,  the  highest 
of  the  four  grades  into  which  the  patrolmen 
of  the  police  force  are  divided.  By  an  ordi- 
nance fixing  the  salariM  and  compensatimi 
of  the  officers  and  men  of  the  police  depart- 
ment in  force  on  and  before  October  9,  1907, 
policemen  in  grade  A  were  entitled  to  and 
received  $2.90  per  day.  On  that  day  the 
common  council  passed  an  ordinance,  to  take 
effect  at  the  beginning  of  the. city's  next  fiscal 
year,  April  1,  1908,  and  repealing  as  of  that 
date  all  inconsistent  ordinances,  whereby  the 
salary  or  compensation  of  each  of  the  officers 
and  each  grade  of  patrolmen  waa  Increased. 
The  salary  or  compensation  thereby  fixed  for 
patrolmen  In  grade  A  was  I3.2S  perday.    The 
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plaintiff  withont  reappolntrnent  continued  to 
serve  as  a  patrolman  In  that  grade  after  April 
1,  1908,  and  has  demanded  payment  for  such 
Service  since  that  date  at  the  rate  of  $3.25 
per  day.  The  defendant  has  paid  him  at  the 
old  rate,  $2.90  per  day,  and  has  refused  to 
pay  the  balance  claimed.  The  case  is  reserv- 
ed for  the  advice  of  this  court  upon  an  agreed 
statement  of  facts. 

The  defendant's  refusal  to  pay  the  Increas- 
ed compensation  Is  based  upon  three  grounds: 
First,  "because  both  the  board  of  apportion- 
ment and  taxation  and  the  common  council 
of  the  defendant  city  failed  and  refused  to 
make  an  appropriation  for  the  police  depart- 
ment sufficient  to  pay  such  increase  in  the 
compensation  of  members  of  the  police  de- 
partment, and  because  It  is  provided  by  the 
charter  of  the  city  that  no  money,  other  than 
that  appropriated,  shall  be  expended  for  any 
purpose" ;  second,  "because  It  is  provided  by 
the  charter  that  'no  salary  of  any  officer,  em- 
ployfi,  agent  or  servant  of  the  town  or  city 
elected,  chosen  or  appointed  for  a  certain 
term  shall  be  Increased  or  diminished  by  any 
action  of  the  common  council  to  take  effect 
during  said  term' " ;  third,  because  "such  at- 
tempted increase  in  the  compensation  of  the 
members  of  the  police  department  was  pro- 
hibited by  article  24  of  the  amendments  of 
the  (Constitution  of  the  state." 

It  Is  the  duty  of  the  board  of  apportion- 
ment and  taxation  to  determine  in  February 
each  year  the  requirement  of  each  depart- 
ment of  the  city  government  for  the  ensuing 
fiscal  year,  to  apportion  to  each  Its  required 
amount,  and  to  lay  a  tax  to  meet  the  total 
requirement.  The  fact  that  in  making  its 
estimates  for  the  police  department  this  board 
failed  or  refused  to  make  an  appropriation 
sufficient  to  pay  the  increased  compensation 
to  the  members  of  that  department  is  not 
conclusive  of  the  plaintiff's  right  to  recover. 
The  purpose  of  placing  the  power  of  appor- 
tionment and  taxation  in  the  hands  of  a  spe- 
cial board  was  to  protect  the  taxpayers  from 
nnusnal  and  unnecessary  expenditures,  not 
to  cripple  the  different  departments  by  de- 
priving them  of  the  means  of  paying  the  or- 
dinary salaries  and  running  expenses  of  their 
departments.  The  board  of  police  commis- 
sioners have  no  power  to  fix  the  number  of 
patrolmen  in  their  department  or  the  pay  of 
any  of  them.  This  power  is  given  to  the  com- 
mon council.  After  the  number  is  fixed  the 
board  appoints  the  required  number  and  can 
remove  them  only  for  cause,  unless  the  num- 
ber ia  reduced  by  the  common  council.  The 
police  commissioners  cannot  reduce  or  change 
the  pay  of  the  patrolmen.  It  clearly  is  not 
the  intention  of  the  charter  that  the  board 
of  apportionment  and  taxation  should  reduce 
the  patrolmen's  pay  by  apportioning  to  the 
police  department  an  insufficient  sum  to  pro- 
vide the  compensation  fixed  by  law.  When 
the  number  and  compensation  of  the  police- 
men have  been  legally  established,  it  is  the 
duty  of  that  board  to  provide  by  a  sufficient 


appropriation  and  tax  levy  for  their  pay- 
ment; but  if  they  fail  to  do  this  the  police 
commissioners  may,  the  appropriation  for 
their  department  being  for  a  definite  sum  for 
general  purposes,  by  cutting  expenses  else- 
where reserve  sufficient  for  the  payment  of 
the  fixed  salaries.  If  this  is  not  possible,  the 
common  council  may  under  the  charter  make 
a  special  appropriation  to  meet  the  deficiency, 
If  there  is  unappropriated  revenue  of  the  city 
sufficient  to  meet  it,  and,  if  not,  it  can  re- 
duce the  number  of  policemen  so  that  the  ap- 
propriation already  made  will  be  sufficient  to 
meet  the  salaries  of  those  remaining.  It  is 
found  as  a  part  of  the  case  that  the  l>oard  of 
apportionment  and  taxation  failed  and  refus- 
ed to  make  an  appropriation  sufficient  to  pay 
the  increased  salaries  In  the  police  depart- 
ment provided  for  in  the  ordinance  of  Octo- 
ber 9,  1907,  and  that  the  common  council  has 
not- since  reduced  the  number  of  policemen 
or  made  a  special  appropriation  for  the  pur- 
pose of  paying  the  increase  In  salaries  and 
compensation;  but  it  is  not  found  that,  at 
the  time  this  action  was  brought,  there  was 
not  remaining  of  the  appropriation  which 
was  made  sufficient  to  pay  the  increase  on 
all  salaries  then  due.  Less  than  two-thirds  of 
the  fiscal  year  bad  then  passed,  and  pre- 
sumably a  large  part  of  the  appropriation 
for  the  police  department  then  remained  un- 
expended. It  does  not  appear  therefore  that 
the  city  was  not  then  in  funds  appropriated 
for  the  purpose  sufficient  to  pay  the  plaln- 
tiCTs  demand.  Upon  the  facts  found  there- 
fore the  defendant's  first  defense  does  not 
Justify  its  refusal  to  pay  the  balance  claimed 
if  the  same  was  legally  due. 

We  assume  that  the  refusal  of  the  board 
of  apportionment  to  appropriate  snfilclent 
to  meet  the  increase  In  salaries  was  because, 
the  board  questioned,  upon  the  grounds 
now  urged  by  the  defendant,  the  legality  of 
that  increase.  If,  as  claimed,  the  common 
council  in  repealing  the  former  ordinance 
and  by  passing  a  new  one  establishing  larg- 
er salaries  or  compensation  for  the  police- 
men, acted  In  violation  of  the  defendant's 
charter  or  of  article  24  of  the  amendments 
to  the  Constitution  of  the  state,  their  ac- 
tion was  void,  and  the  increase  was  Invalid. 
The  construction  and  purpose  of  the  twenty- 
fourth  article  of  the  amendments  to  the 
Oonstltutlon  received  the  attention  of  this 
court  in  the  recent  case  of  McGovem  v.  Mit- 
chell, 78  Conn.  636,  63  Atl.  433,  and  was  there 
carefully  and  fully  considered.  It  is  there 
held  that  it  is  the  purpose  of  the  article  to 
take  from  the  public  tiodles  therein  mention- 
ed, including  cities,  the  power  to  make  gra- 
tuitous compensation  to  public  officers  and 
employes  In  addition  to  that  which  Is  estab- 
lished by  law  or  contract,  and  that  It  does 
not,  either  directly  or  by  implication,  take 
from  them  the  power  to  regulate  by  legisla- 
tion the  public  services  and  the  compensa- 
tion of  public  officers.  They  may  therefore 
to  the  extent  of  their  legislative  power  enact 
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lawa  or  ordinances  fixing  the  futnre  compen- 
sation of  such  offlcera.  The  ordinance  In 
qneatlon  purports  to  establish  the  compensa- 
tion which  all  the  members  of  the  police 
department  shall  receive  after  the  Ist  day 
of  April  following  Its  enactment  It  is  not 
the  vote  of  a  gratuity  In  excess  of  what 
the  law  allows  them,  but  a  law  establishing 
what  they  shall  recelre  In  the  future.  It 
'differs  In  this  respect  from  the  vote  in  the 
case  of  Wright  y.  Hartford,  50  Conn.  646, 
relied  upon  by  the  defendant.  In  that  case 
a  gratuity  was  voted  by  resolution  to  a  tlller- 
man  in  excess  of  the  amount  fixed  by  the 
listing  ordinance. 

The  ordinance  in  the  present  case  was  not 
within  the  prohibition  of  article  24  of  the 
amendments  to  the  Constitution.  If  the 
common  council  bad  power  to  enact  the  ordi- 
nance, it  was  therefore  valid.  The  charter 
gives  the  common  council  the  power  to  maJte, 
alter,  and  repeal  orders  and  ordinances  re- 
lating to  the  salaries  and  compensation  of 
all  officers  of  the  city.  That  the  Legislature 
conld  confer  upon  the  dty  the  power  of  such 
local  legislation  is  unquestionable.  State 
▼.  Carpenter,  60  Conn.  97,  103,  22  Atl.  497; 
Wallingford  v.  Hall,  64  Conn.  426,  431,  30 
Atl.  47;  State  v.  Cederaski,  80  Conn.  478, 
480,  60  AtL  19.  But  the  charter  contains  a 
provision  that  "no  salary  of  any  officer, 
employe,  agent  or  servant  of  the  town  or  city 
chosen  or  appointed  for  a  certain  term  shall 
be  increased  or  diminished  by  any  action  of 
the  common  council  to  take  effect  during  said 
term,"  and  it  is  claimed  that  the  ordinance  in 
question  violates  this  provision  of  the  char- 
ter. '  The  provision  affects  only  those  officers 
who  are  chosen  or  appointed  for  a  "certain 
term."  The  plaintiff  was  appointed  In  1886 
before  the  present  charter  and  a  preceding 
•one  were  granted,  and  by  the  provisions  of 
these  two  charters  the  plaintiff  and  other 
policemen  in  office  when  they  were  granted 
were  continued  In  office.  It  does  not  appear 
for  what,  if  any,  term  they  were  originally 
appointed.  By  the  terms  of  the  present  char- 
ter all  policemen  hold  office  until  removed 
or  expelled  by  the  police  commissioners  for 
Just  cause,  unless  the  common  council  re- 
duces their  number.  In  which  case,  and  for 
that  cause,  the  said  commissioners  may  dis- 
miss a  sufficient  number  to  effect  the  reduc- 
tion. Their  tenure  of  office  is  therefore  sub- 
stantially during  good  behavior.  They  are  not 
In  for  a  certain,  fixed,  or  definite  term.  The 
charter  in  another  section  makes  certain  pro- 
visions apply  both  to  persons  holding  office 
for  a  fixed  term  and  those  holding  by  tenure 
of  good  behavior,  thus  recognizing  a  distinc- 
tion between  the  two  tenures.  The  charter 
by  the  prohibition  in  question  manifestly  in- 
tends that,  when  a  person  holds  office  for 
a  fixed  and  certain  term,  his  salary  or  com- 
pensation shall  not  be  Increased  during  such 
term;    but  does  not  aim  to  prevent  an  In- 


crease of  the  salary  or  compensation  of 
those  whose  terms  are  of  uncertain  and  In- 
definite duration.  -  It  is  well  known  that  living 
expenses  and  wages  have  greatly  increased 
since  the  plaintiff  was  appointed  In  1886.  It 
is  reasonable,  and  was  doubtless  intended, 
that  the  salaries  and  compensation  of  the 
city's  officers  and  employes  should  be  kept 
proportionate  to  the  expenses  of  living  and 
the  general  rate  of  wages.  The  provision 
of  the  charter  prohibiting  a  change  of  com- 
pensation was  therefore  limited  to  the  cases 
of  those  short-term  officers  and  employ^  the 
term  of  whose  service  Is  fixed  and  certain. 
The  action  of  the  common  council  In  passing 
the  ordinance  establishing  the  compensa- 
tion of  policemen  after  April  1,  1908,  so  far 
as  it  affected  the  salaries  of  patrolmen,  was 
not  prohibited  by  the  charter,  but  was  legal. 
The  plaintiff  therefore  is  entitled  to  t>e  paid, 
as  claimed  by  him,  at  the  rate  of  $3.25  p« 
day. 

The  court  of  common  pleas  Is  advised  to 
render  Judgment  for  the  plaintiff.  No  costs 
in  this  court  will  be  taxed  in  favor  of  either 
party.    The  other  Judges  concur. 


(gl  Conn.  688) 

WHALEN  v.  GliBESON. 

(Supreme  Oovrt  of  Brrors  of  Connecticut    Feb. 
16,  1009.) 

1.  Appeal  and  Ebbos  (|  1071*)— Habiclms 
Brbob  —  Dehiax  or  MonoN  to  Cobbici 
Finding. 

The  denial  of  a  motion  under  Gen.  St 
1902,  §8  795,  796,  to  con-ect  a  finding  by  strik- 
ing out  the  statement  that  the  court  ezclnded 
secondary  evidence  of  the  contents  of  letters 
because  not  satisfied  of  the  destruction  of  the 
originals,  was  not  prejudicial  to  movent,  where, 
owiug  to  the  fact  that  the  court  did  not  at  the 
time  of  its  ruling  announce  that  it  was  of  such 
an  opinion  as  the  reason  therefor,  the  finding 
in  respect  thereto  becomes  immaterial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E3rror,  Dec  Dig.  |  1071.*] 

2.  BvioENCE    (I   367*)— Pbivatb   WBmiroB— 

ADMI8SIBII.ITr. 

The  contents  of  letteis  alleged  to  have  been 
written  for  and  at  the  dictation  of  an  illiterate 
person  by  an  amanuensis  are  admissible  to  be 
considered  with  the  other  proof  in  the  deter- 
mination of  that  fact 

[Ed.    Note. — For   other   cases,   see    ESvidenoe, 
Cent  Dig.  !  1496 ;   Dec  Dig.  g  357.*] 

3.  EvioENCB  ({  353*)— OmoiAi.  Ckbtificates 
Tax  Lists. 


as  a  personal  obligation,  a  tax  list  filed  in  the 
proper  office,  and  bearing  a  certificate  by  an  of- 
ncial  haying  authority  to  administer  oaths  to 
taxpayers  that  he  had  in  fact  administered  such 
an  oath  to  the  taxpayer,  is  properly  received 
in  evidence. 

lEd.    Note.— For   other  cases,   see    Evidence, 
Dec  Dig.  {  853.*] 
4.  Evidence  (|  373*)— Atjthobitt  or  Aosnr— 

Pbesumftions. 

A  tax  list  not  purporting  to  be  signed  or 
sworn  to  by  the  taxpayer,  but  by  another  a» 


'For  otlMr  caMS  see  same  topio  and  Mctloa  NUMBER  In  Dee.  *  Am.  Digs.  USI  t«  date,  *  Seporter  ladezM 
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agent,  there  being  no  proof  that  mch  other  had 
any  authority  to  act,  waa  improperly  received 
in  evidence,  there  t>eing  no  presumption  that 
those  asauimng  to  act  as  agents  are  such  In 
fact,  and  none  tt^at  what  those  who  are  agents 
may  do  is  within  their  authority. 

[Eld.  Note.— For  other  cases,  see  Evidence, 
Dec  Die.  f  373.*] 

Appeal  from  Superior  Court,  New  Haven 
County;  Balpli  Wbeeler,  Jndge. 

Application  for  tlie  probate  of  tbe  will  of 
Catherine  Kllloughey,  deceased.  The  will 
was  admitted  to  probate  in  the  probate  court, 
and  Mary  Wtaalen,  contestant,  appealed  to 
the  superior  court,  which  court  also  found  in 
favor  of  tbe  will,  and  contestant  appeals. 
Reversed,  and  new  trial  ordered. 

Ulyases  O.  Church  and  Joseph  H.  Seid, 
for  appellant  Edward  A.  Harriman  and 
James  M.  Lynch,  for  appellee. 

BALDWIN,  C.  J.  The  paper  admitted  to 
probate  as  the  will  of  Mrs.  Kllloughey  gave 
her  property  in  part  to  St  Patrick's  Roman 
Catholic  Church  and  the  rest  to  the  pastor 
of  the  pariah  for  masses  for  the  repose  of 
her  soul.  It  was  executed  July  2,  1906,  and 
she  died  October  7,  1907.  Her  sole  heir 
was  a  sister,  -the  appellant  Both  were  over 
70  at  the  time  of  ber  decease.  Neither  could 
read  or  write.  Mrs.  Kllloughey  had  a  son, 
Thomas,  who  died  In  1903.  The  appellant 
lived  in  Illinois  until  January,  1907,  when 
she  went  to  Waterbury,  and  took  care  of  her 
sister  during  her  last  illness,  into  which  she 
had  tben  fallen.  She  produced  testimony  to 
the  effect  that  while  in  Illinois  Mrs.  Kll- 
loughey had  from  time  to  time  sent  letters 
to  her  or  her  family,  which  had  been  an- 
swered, and  that  when  she  left  the  state 
they  were  in  a  cigar  box  in  her  bouse  in 
Aurora,  and  had  not  since  been  seen  by  her. 
She  had  two  daughters,  one  of  whom,  Jen- 
nie Whalen,  testified  that  after  her  mother 
went  to  Waterbury  the  Aurora  house  was 
sold,  and  she  (tbe  witness)  had  burned  the 
cigar  box  and  its  contents;  that  she  bad 
read  the  letters;  that  one  of  them,  address- 
ed to  her  mother,  came  soon  after  the  death 
of  Thomas  Kllloughey,  and  was  signed  with 
the  name  of  Catherine  Kllloughey ;  and  that 
she  (tbe  witness)  wrote  and  mailed  an  an- 
swer to  it  for  her  mother,  addressed  to  her 
aunt  at  her  residence  In  Waterbury;  that 
a  letter  was  received  In  reply  signed  with 
her  aunt's  name;  and  that  other  similar 
correspondence  followed.  She  was  tben  ask- 
ed to  state  tbe  oontoats  of  tbe  first  of  the 
letters  mentioned,  received  by  her  mother 
after  the  death  of  Thomas  Kllloughey,  and 
wliether  It  stated  who  tbe  writer  of  It  was. 
Testimony  bad  already  been  given  by  a 
Mrs.  O'Brien,  who  was  a  cousin  of  Mrs.  Kll- 
loughey, that  tbe  day  after  bis  death  Mrs. 
Kllloughey  asked  ber  to  write  to  tbe  ap_pel- 
lant  to  request  the  latter.  In  her  behalf,  to 


come  on  and  live  with  her  (Mrs.  Kllloughey) ; 
that  Mrs.  Kllloughey  told  her  what  to  write, 
and,  among  other  things,  that  she  was  old 
and  nearing  ber  end,  and  was  well  provided 
for,  and  would  pay  the  expenses  of  her 
journey;  and  that  she  (the  witness)  put  all 
these  things  Into  the  letter.  It  was  not 
claimed,  and  there  was  no  evidence  offered 
tending  to  show,  that  any  letters  were  writ- 
ten for  Mrs.  Kllloughey  to  Mrs.  Whalen, 
or  members  of  her  family,  which  contained, 
or  purported  to  contain,  tbe  language  or  ex- 
pressions used  or  dictated  by  Mrs.  Kll- 
loughey, except  tbe  letter  of  Mrs.  O'Brien,  or 
that  the  letters  in  question  were  ever  read 
to  her  or  assented  to  by  her.  Counsel  for  ap- 
pellee objected  to  the  evidence  offered  as  to 
their  contents  on  the  ground  that  It  was  not 
sufficiently  shown  that  they  contained  any 
expressions  or  declarations  actually  made  by 
Mrs.  KUloughey,  and  did  not  sufficiently  ap- 
pear to  have  been  written  from  her  dicta- 
tion or  by  her  direction.  The  court  ruled 
and  Informed  counsel  for  the  appellant  that 
he  might  Introduce  any  letter  which  he 
would  identify  by  reason  of  tbe  testimony  of 
tbe  writer,  be  It  Mrs.  O'Brien  or  any  other 
person,  as  written  In  behalf  of  Mrs.  Kll- 
loughey to  Mrs.  Whalen,  and  also  any  letter 
written  to  Mrs.  Whalen  In  Aurora,  which 
was  specifically  In  reply  to  a  letter  which 
she  had  caused  to  be  written  to  Mrs.  Kll- 
loughey, so  that  the  one  might  be  identified 
by  tbe  other,  and  that  be  would  be  required 
to  Identify  any  letter,  the  contents  of  which 
he  sought  to  Introduce,  by  evidence  of  some 
person  who  wrote  It 

The  questions  put  to  Miss  Whalen  as  to 
the  contents  of  the  letter  written  after  th9 
death  of  Thomas  were  thereupon  excluded, 
as  were  similar  questions  relating  to  tbe  con- 
tents of  the  subsequent  correspondence  as  to 
which  she  had  testified.  The  finding  states 
that  at  tbe  time  of  these  rulings,  "the  court 
was  not  fully  satisfied  of  the  destruction  of 
all  the  letters  in  question,  and  no  sufficient 
evidence  of  tbe  identity  ot  any  of  the  con- 
tents  of  the  letters  claimed  to  have  been 
burned  as  being  declarations  made  or  as- 
sented to  by  Mrs,  ECllloughey."  A  motion 
to  correct  the  finding  under  Oen.  St  1902,  §{ 
795,  796,  by  striking  out  these  statements, 
was  filed,  and  exceptions  based  thereon  are 
among  the  reasons  of  appeal.  In  support 
of  these  ezceptkKU  a  transcript  of  the  ste- 
nographer's notes  of  Miss  Wbalen's  testi- 
mony has  been  made  part  of  the  record. 

It  appears  from  this  transcript  that  tbe 
first  of  the  grounds  so  stated  for  excluding 
the  questions  was  not  mentioned  by  the 
court  at  tbe  time  when  the  rulings  were 
made.  Had  It  been.  It  may  be  that  the  ap- 
pellant would  have  been  able  to  supply  fur- 
ther evidence  of  the  destruction  of  the  let- 
ters.    That  sufficient  proof   that   they   had 
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been  destroyed  had  been  made  was  not  de- 
nied by  the  counsel  for  the  appellee  In  mak- 
ing their  objections  to  the  admission  of  the 
questions.  It  was  a  prellmluary  matter  to 
be  decided  by  the  trial  Judge  before  any 
resort  could  be  had  to  secondary  evidence. 
If  the  questions  were  to  be  excluded  because 
In  bis  opinion  no  case  had  yet  been  made 
put  for  the  admission  of  such  evidence,  that 
opinion  should  have  been  announced  at  the 
time  as  the  reason  for  the  rulings,  and,  not 
hiving  been  so  announced,  the  finding  tn 
this  respect  Is  Immaterial. 

The  second  of  the  two  grounds  stated  in 
the  paragraph  In  question  of  the  finding  Is 
somewhat  obscurely  expressed,  but  we  un- 
derstand it  to  mean  that  no  sufficient  evi- 
dence had  been  presented  that  any  of  the 
contents  of  the  letters  were  declarations 
made  or  assented  to  by  Mra  Killoughey. 
As  to  the  letter  written  by  Mrs.  O'Brien, 
there  clearly  had  been  sufficient  evidence, 
and  as  to  the'  other  letters  we  are  of  opinion 
that  the  proofs  offered  as  to  the  point  in 
question  were  such  as  entitled  the  appellant 
to  have  that  determined  by  the  Jury  in  con- 
nection with  the  evidence  offered  as  to  what 
the  letters  in  fact  contained.  An  illiterate  per- 
son can  only  communicate  by  letter  through 
the  aid  of  an  amanuensis. .  The  signature 
must  be  that  of  the  latter.  Testimony  from 
him  that  be  wrote  only  what  he  was  told 
to  write  is  not  the  only  means  of  determin- 
ing that  fact.  The  statements  made  may 
relate  to  what  could  not  have  been  known 
to  any  one  but  the  person  from  whom'  the 
letter  purports  to  come;  or  they  may  be 
expressed  in  a  particular  way  that  is  pe- 
culiar to  him.  They  may  be  put  in  such  a 
form  as  an  uneducated  person  would  natur- 
ally use,  and  they  may  be  phrased  in  a  style 
which  conclusively  shows  that  the  words 
are  those  of  the  amanuensis.  If,  therefore, 
the  letter  be  lost  or  destroyed,  proof  of  its 
contents  may  be  of  material  importance  in 
determining  from  whom  the  communication 
really  came.  8  Wigmore  on  Evidence,  §|  2148, 
2153.  The  latter  part  of  the  paragraph  in 
question  was  in  effect  a  mere  restatement 
of  the  reasons  for  the  rulings  which  were 
given  at  the  time.  The  appellant  was  there- 
fore not  prejudiced  by  the  denial  of  motions 
to  strike  out  the  statements  specified. 

There  was,  however,  error  in  excluding 
for  such  reasons  the  secondary  evidence  of 
what  the  letters  cmitalned,  assuming  that 
there  had  been  sufficient  proof  of  their  loss. 
It  was  for  the  Jury  to  say  who  wrote  and 
who  received  them,  after  hearing  their  con- 
tents, and  considering  the  intrinsic  evidence 
that  might  be  thus  furnished  as  to  their  or- 
igin, in  connection  with  whatever  extrinsic 
evidence  relevant  to  the  same  point  might 
be  produced  by  either  party.   Fitch  t.  Bogue, 


19  Conn.  286,  290;  Deep  River  National 
Bank's  Appeal,  73  Conn.  341,  347,  47  Ati. 
675. 

The  appellant  offered  evidence  that  ttae 
death  of  her  son  was  a  great  shock  to  Mra. 
Killoughey,  and  that  she  was  never  altar- 
wards  of  sound  mind,  seldom  left  her  bouse. 
and  took  but  little  interest  In  the  care  ot 
her  property.  To  meet  this,  the  appellee, 
among  other  things,  put  on  the  witness  stand 
two  assessors  of  the  town  of  Waterbury, 
who  produced  the  original  tax  lists  filed  in 
their  office  as  the  lists  of  Mrs.  Killoughey 
for  the  years  1903,  1904,  1905,  and  1900. 
One  of  them  testified  that  the  list  of  1903 
was  signed  by  her  by  her  mark,  and  sworn 
to  by  her  before  him.  This  list  was  admit- 
ted without  objection.  The  other  assessor 
testified  that  the  lists  of  1904  and  1905  were 
signed  by  a  mark  and  sworn  to  before  him 
by  some  one  purporting  to  be  Mrs.  Killou- 
ghey at  the  time  when  they  filed;  that  be 
did  not  know  Mrs.  Killoughey  personally: 
and  that  he  could  not  say  that  she  ever  e^ 
peared  before  him.  These  two  lists  were 
properly  received.  They  came  from  the 
proper  official  repository,  and  each  bore  a 
certificate  by  an  official  having  authority  to 
administer  oaths  to  taxpayers  that  he  had 
in  fact  administered  such  an  oath  to  Mrs. 
Killoughey.  Such  a  certificate  is  prima  fade 
evidence  of  the  truth  of  what  is  contained 
In  it  on  the  principle  that  every  man  acting 
officially  shall  be  presumed  to  have  done  his 
duty  until  the  contrary  appears.  State  v. 
Byrne,  45  Conn.  273,  280;  State  y.  Main,  69 
Conn.  123,  140,  87  Atl.  80.  36  L.  R.  A.  623, 
61  Am.  St  Rep.  30.  The  duty  of  bringing 
in  a  tax  list  and  of  verifying  it  by  oath  is 
cast  upon  each  taxpayer  as  a  personal  obli- 
gation. Gen.  St.  1902,  |!  2296,  2302,  2303. 
2305.  It  was  required  of  Mra  Killoughey, 
and  the  evidence  In  question  went  to  show 
that  she  performed  it.  The  list  of  1906  did 
not  purport  to  be  signed  or  sworn  too  by 
her.  The  signature  read  "Bridget  Donege, 
Agent,"  and  the  only  affidavit  was  that  of 
"Bridget  Donege."  Bridget  Donege  could 
not  be  found,  and  no  proof  was  offered  that 
she  bad  any  authority  from  Mrs.  Klllougbey 
to  act  for  her.  Under  these  circumstances 
there  was  error  in  admitting  this  list  There 
is  no  presumption  that  those  assuming  to 
act  as  private  agents  are  such  agents  in 
fact,  and  none  that  what  those  who  are  pri- 
vate agents  may  do  is  within  their  author- 
ity. Ward  V.  Metropolitan  Life  Ins.  Co.,  66 
Conn.  227,  239,  33  Atl.  902,  50  Am.  St  R^.  80. 
So  far  as  appears,  Bridget  Donege  was  a 
mere  iutermeddler,  who  was  never  employed 
by  Mrs.  Killoughey  to  represent  her. 

There  is  error,  and  a  new  trial  is  ordered. 
Tbe  other  Judges  concurred. 
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(81  Conn.  SSI)  / 

NATIONAL  FIBE  PROOFING  CO.  T.  TOWN 
OF  HUNTINGTON  et  al. 

(Supreme  Court  of  Errors  of  GosnecticDt.    Feb. 
16,  1909.) 

1.  Mechanics'  Liens  (J  13*)— Pbopkbty  Sub- 
lEcr  — PuBUo  Buildings  — "Ant  Build- 

IMO." 

Gen.  St.  1902,  U  4135-4138,  providing  for 
the  creation  and  enforcement  of  a  mechanic's 
lien  for  material  furnished  and  services  render- 
ed in  the  construction  of  "any  building,"  do  not 
authorize  such  lien  on  a  public  school  building. 
[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  )  15;    Dec  Dig.  i  13.*] 

2.  Mechanics'   Liens   (i  5*)— Cohsibuohoh 
OF  Statute. 

A  mechanic's  lien  law,  being  in  derogation 
of  tbe  common  law,  should  receive  a  strict,  rath- 
er than  a  liberal,  construction. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  EMg.  {  5 ;   Dec  Dig.  i  5.*] 

8.  Mechanics'  Liens  (S  97*)— Pebsons  Enti- 
tled—Subcontractobs. 

An  original  contractor  not  being  entitled, 
under  Gen.  St  1902,  {{  4133-4138,  to  a  mechan- 
ic's lien  for  material  furnished  and  services  ren- 
dered in  the  construction  of  a  public  school 
boilding,  a  subcontractor  is  not  entitled  to  such 
Uen. 

[Eid.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  f  129;   Dec  Dig.  |  97.*] 

Case  reserved  from  Superior  Court,  Fair- 
field County;  Edwin  B.  Gager,  Judge. 

Action  t>y  tlie  National  Fire  Proofing  Com- 
pany against  the  Town  of  Huntington  and 
others.  On  a  trial  in  tbe  Superior  Court  the 
case  was  reserved  for  the  Supreme  Court 
of  Errora  Judgm^it  advised  for  defend- 
ants. 

This  is  an  action  by  a  subcontractor 
against  the  town  of  Huntington  and  sundry 
other  sulicon tractors,  who,  lilie  the  plalntlfT, 
had  filed  certlUcates  of  mechanic's  lien  on 
a  town  scboolbouse,  to  foreclose  the  plain- 
tiff's lien,  to  ascertain  what  balance  was  due 
from  the  town  on  the  "purchase  price,"  and 
tbe  respectiTe  amounts  of  tiie  several  Uens, 
and  to  have  the  balance  due  from  the  town 
apportioned  among  the  several  lienors, 
brought  to  the  superior  court  for  Fairfield 
connty  and  reserved  (Gager,  J.)  for  the  ad- 
vice of  this  court  on  a  stipulation  as  to  the 
facts.  One  of  these  was  that  the  town  of 
Huntington  in  the  case  of  the  plaintiff's  lien 
and  the  lien  of  each  of  tbe  defendants  ap- 
pearing had  on  hand  at  the  time  of  the  filing 
of  tbe  Uen  and  of  tbe  service  of  notice  of  in^ 
tentlon  to  claim  lien  an  amount  of  money 
sufficient  to  pay  such  lien,  and  subject  to 
aach  lien  under  tbe  contract  with  the  con- 
tractor if  such  lien  is  valid. 

Bdward  A.  Uarrlman  and  William  8. 
Downs,  for  plaintiff.  Jolin  W.  Banlcs,  for 
defendantSL 

BALDWIN,  O.  J.  (after  stating  the  facts 
•■  above).  Gen.  St.  1902,  }}  4135-4138,  pro- 
vide for  tbe  creation,  under  certain  condi- 


tions, of  a  mechanic's  lien  in  favor  of  any 
original  contractor  or  subcontractor  having' 
a  claim  for  over  $10  for  material  furnished 
or  services  rendered  in  the  construction  of 
"any  building,  or  any  of  Its  appurtenances." 
These  general  words,  if  taken  literally,  cov- 
er every  kind  of  building,  public  or  private. 
It  is  dear,  however,  that  they  could  not  be 
construed  to  embrace  buildings  belonging  to 
the  state.  State  v.  Kllbum,  81  Conn.  9,  11, 
69  AU.  1028.  Nor  do  they  Include  any  public 
buildings  belonging  to  corporations  or  com- 
munitles  created  by  tbe  state  as  government- 
al agencies  for  purely  public  purposes,  to  do-  - 
fray  the  cost  of  which  they  can  freely  ex- 
ercise the  power  of  taxation. 

The  miachlef  which  tbe  statute  was  de- 
signed to  remedy  Is  an  important  guide  in 
ascertaining  its  meaning.  A  thing  within  the 
letter  of  a  statute  may  l>e  unaffected  by  its 
provisions,  if  not  within  the  intention  of  the 
makers,  and  if  what  was  the  intention  sufB- 
ciently  appears  from  the  terms  which  they 
used,  in  connection  with  the  conditions  call- 
ing for  such  legislation.  Bridgeport  v.  Hub- 
beU,  5  Conn.  237,  243;  Wetherell  v.  Hollis- 
ter,  73  Conn.  622.  625,  48  Ati.  826;  Kelley  v. 
Klliourey,  81  Conn.  820,  70  AU.  1031.  The 
statute  under  consideration  created  a  new 
means  of  securing  the  claims  of  a  particular 
class  of  creditors.  It  is  In  derogation  of  the 
common  law,  and  of  a  kind  calling  for  a 
strict,  rather  tlian  a  liberal,  construction. 
Chapln  V.  Persse  &  Brooks  Paper  Works, 
30  Conn.  461,  79  Am.  Dea  263;  HobbeU  v. 
Kingman,  52  Conn.  17,  19.  The  qiscbief 
to  be  prevented  was  loss  to  those  fumishing 
services  or  materials  in  the  construction  of 
a  building  if  unable  to  collect  what  might 
be  due  them  on  such  account  from  the  owner 
of  the  real  iestate.  The  original  contractor 
for  the  erection  of  a  public  building  for  such 
a  public  corporation  as  has  been  described  is 
always  sure  of  his  pay.  His.  debtor  com- 
mands the  resources  of  the  whole  community. 
As  no  lien  is  necessary  for  bis  protection,  it 
is  not  to  be  presumed,  in  view  of  what  sucb 
a  lien  would  put  it  in  his  power  to  do,  that 
the  General  Assembly  Intended  to  give  blm 
one.  The  possessor  of  a  mechanic's  lien  on 
real  estate  can  gain  title  to  it  by  foreclosure. 
If  such  a  Hen  can  be  Imposed  upon  public 
buildings,  they  can  thus  be  turned  into  pri- 
vate buildings.  If  it  can  attach  to  a  school- 
bouse.  It  is  difficult  to  see  why  it  would  not 
equally  attach  to  a  city  hall,  a  county  court- 
house, or  a  county  Jail.  It  would  be  intol- 
erable to  put  it  in  the  power  of  a  private 
citizen  in  case  the  negligence  of  a  county 
should  result  in  his  obtaining  a  foreclosure 
of  a  mechanic's  lien,  to  take  possession  of  a 
courthouse,  and  turn  out  the  courts,  or  of  a 
jail,  and  turn  out  tbe  prisoners. 

It  is  suggested  that  the  statute  may  be  so 
construed  as  to  permit  a  lien,  but  not  its  en- 
forcement  against    the    public   corporation. 


•B'tor  etlMr  ou«s  ■••  lama  toplo  and  sactlon  NVUBBB  la  Dec.  *  Am.  Dlfs.  1M7  te  date,  *  Bepoitar  ladezsa 
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This  would  atrip  the  privilege  of  moat  of  Its 
value.  The  right  and  the  remedy  must  stand 
or  fall  together.  True,  shonld  the  corpora- 
tion sell  the  hulldlng  to  a  private  citizen, 
such  a  Hen  might  be  foreclosed;  but  It  Is 
ordinarily  to  be  presumed  that  a  buUdlng  de- 
voted to  public  uses  will  continue  permanent- 
ly to  be  devoted  to  them.  It  Is  therefore 
our  opinion  that  the  statute  was  not  Intend- 
ed to  give  any  lien  on  a  public  buUdlng  to 
an  original  contractor.  This  being  so,  it 
cannot  have  been  within  Its  purpose  to  give 
one  to  subcontractors.  To  them  the  owner 
of  the  building  owes  no  debt.  Their  equities 
are  derived  from  their  relation  to  the  original 
contractor,  and  are  not  superior  to  bis.  We 
have  held  that  a  railroad  station  owned  by 
a  railroad  corporation  may  be  the  subject  of 
a  mechanic's  lien.  Botsford  v.  New  Haven, 
Middletown  &  Wllllmantic  B.  B.  Co.,  41 
Conn.  454.  Such  a  corporation,  being  a  jn*!- 
vate  one,  though  serving  public  as  well  as 
private  uses,  and  having  no  power  of  taxa- 
tion to  pay  Its  debts,  is  not  at  all  in  the  posi- 
tion of  a  strictly  governmental  agency,  such 
as  la  a  town  or  county.  Bradley  v.  New 
York  &  New  Haven  B.  B.  Co.,  21  Conn.  294, 
806;  McKeon  v.  N.  T.,  N.  H.  &  H.  B.  E.  Co., 
75  Conn.  343,  348,  63  Atl.  656,  61  L.  B.  A.  736. 

The  claims  for  relief  other  than  that  for  a 
foreclosure  are  subsidiary  to  that,  and  must 
fall  with  It 

The  superior  court  Is  advised  to  render 
Judgment  for  the  defendants;  and  they  will 
recover  costs  in  this  court  The  other  Judges 
concurred. 


(76  N.  3.Jj.U») 

SBASIDB  BEAI/TT  ft  IMPROVEMENT  CO. 

V.  ATIANTIO  CITI. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  17,  190&) 
Error  to  Supreme  Court. 
Action  by  the  Seaside  Realty  &  Improvement 
Compauy  against  Atlantic  City.    Judjrment  for 
defendant  (74  N.  J.  Law,  178,  64  Atl.  1081),  and 
plaintiff  linngs  error.    Affirmed. 


Thompson  &  Colfe,  for  plaintiff  in  error.  Har- 
ry Wootton,  Godfrey  ft  Godfrey,  and  Gilbert 
Collina,  for  defendant  in  error.. 

PEE  CURIAM.  The  judgment  under  review 
should  be  affirmed,  for  the  reasons  expressed  in 
the  opinion  delivered  by  Mr.  Justice  Beed  in  the 
Snpreme  Court. 

GABRISON,  J.  (dissenting).  I  am  unable  to 
reach  ttie  conclusion  that  the  object  of  the  sup- 
plementary act  of  1903  (P.  L.  p.  387),  which  i» 
admittedly  the  sole  authority  for  the  municipal 
resolution  under  review  is  expressed  in  the  title 
of  the  act  to  which  it  ia  supplemental. 

The  object  of  the  supplementary  act  in  ques- 
tion is  to  authorize  the  riparian  commissionen 
to  grant  lands  of  the  state  under  water  to  cer- 
tain nonriparian  owners,  to  wit,  municipalities 
fronting  on  such  waters.  The  title  of  the  act  to 
which  such  legislative  object  is  supplemental  i* 
"An  act  to  ascertain  the  rights  of  the  state  and 
the  riparian  owners  in  the  lands  lying  under 
the  waters  of  the  bay  of  New  Toii  and  else- 
where in  the  state." 

It  is  going  a  great  way  to  hold  that  "to  as- 
certain" means  'to  convey  away,"  so  that  in 
this  title  the  words  "to  ascertain  the  rights  of 
the  state  and  the  riparian  owners"  expresses 
that  the  legislative  object  was  to  authorize  a 
grant  outright  of  lands  under  water  by  one  of 
the  parties  named  in  the  title  (i.  e.,  the  state)  to 
the  other  party  named  therein  (L  e.,  riparian 
owners). 

But  conceding  that  th{8  is  so,  and  assuming, 
even  further,  that  the  title  were  actually  amend- 
ed, so  that  it  read,  "The  object  of  this  act  is 
to  authorize  grants  of  the  state's  lands  to  ripari- 
an owners,"  I  would  still  be  unable  to  Uke  the 
next  step,  and  say'  that  such  title  expressed  that 
the  object  of  the  act  waa  to  authorize  such 
grants  to  be  made  to  nonriparian  owners— a 
class  not  mentioned  in,  and,  because  not  men- 
tioned, excluded  from,  such  title.' 

Unless,  however,  this  last  step  be  taken,  the 
supplement  of  1903  is  entirely  invalid,  as  not 
being  within  the  ob;)ect  expressed  in  the  title  of 
the  act  to  which  it  is  a  supplement. 

Being  unable  to  agree  that  "to  ascertain  the 
rights  of  the  state  and  the  riparian  owners"  is 
the  equivalent  of  "to  grant  the  lands  of  the 
state  to  nonriparian  owners,"  I  am  constrained 
to  withhold  my  affirmance  of  the  judgment  of 
the  court  below,  which  rests  fundamentally  up- 
on the  proposition  that  these  two  are  equivalent 
expressions,  which  satisfy  the  constitutional  te- 
qnirement  that  the  object  of  every  act  shall  Iw 
expressed  in  its  title. 
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MAT   T.    HURIiET   et   al.      STBBLMAN   T. 

SAME.    TAULANE  et  aL  ▼.  SAME. 

(Court  of  Errors  and  Appeals  of  Mew  Jersey. 

March  1,  1909.) 

Shipping  (J  62*)  —  Atjthobitt  of  Mastkb  — 

Flbdob  of  Owner's  Cbedit. 

The  anthority  of  a  master  of  a  veasel  to 
bind  the  owaers  in  peraonam  falls  within  the 
law  of  principal  and  agent,  excepting  when  such 
authority  arises  ex  necessitate ;  and  there  is  no 
authority  ex  necessitate  in  the  master  of  the 
vessel  to  pledge  the  owner's  credit  where  the 
owner  or  his  managing  agent  ia  either  at  the 
I>ort  of  the  ship's  anchorage  or  so  near  it  aa 
to  be  reasonably  expected  to  intervene  person- 
ally. 

[Ed.  Note.— For  other  cases,  see  Shipping, 
Gent.  Dig.  8S  257-269;    Dec.  Dig.  |  62.*] 

(Syllafaua  by  the  Court.) 

Error  to  Circuit  Court,  Camden  County. 

Actions  by  William  C.  May,  by  Zephe- 
nlah  8.  Steelman  and  by  George  Taalane, 
Jr.,  and  others,  against  W.  L.  Hurley  and 
others.  Judgments  for  defendants,  and 
plaintiff  In  each  case  brings  error.  Affirmed 
In  each  case. 

William  T.  Read,  for  plaintiffs  In  error. 
Ralph  W.  E.  Donges,  for  defendants  tai  error. 

Dim  J>  In  this  case  a  single  writ  of  er- 
ror was  sued  out  for  the  purpose  of  review- 
lug  three  separate  Judgments  that  resulted 
from  as  many  different'  actions  that  were 
tried  together  by  consent.  There  should,  of 
course,  hare  been  three  separate  writs  of 
error;  but,  this  being  suggested  upon  the 
argument.  It  wais  agreed  to  treat  the  record 
as  amended  to  make  three  writs  of  error  and 
separate  returns. 

The  one  question  of  importance  presented 
by  this  review  is  whether  the  master  of  a 
vessel.  In  the  absence  of  special  authority, 
may  pledge  the  owner's  credit  for  supplies 
and  repairs,  when  the  owner  Is  at  the  port 
of  the  ship's  anchorage,  or  so  near  to  it  as 
to  be  reasonably  expected  to  intervene  per- 
sonally. The  plaintiffs  sued,  in  personam, 
the  owners  of  the  baric  Primus  for  supplies 
furnished  and  services  rendered  upon  the  or- 
der of  the  master  while  the  vessel  lay  in 
anchor  at  the  port  of  Philadelphia,  opposite 
the  city  of  Camden,  where  the  owners  resid- 
ed, as  the  plaintiffs  knew.  The  theory  of 
the  plaintiffs  was  that  the  supplies  and  serv- 
ices were  necessary  for  the  vessel,  that  they 
were  furnished  upon  the  order  of  the  master, 
and  that  as  a  matter  of  law  the  master  was 
the  agent  of  the  owners  of  the  vessel,  and 
authorized  ex  necessitate  to  bind  them  for 
necessaries  in  the  way  of  supplies  and  re- 
pairs, irrespective  of  the  port  where  the  ves- 
sel was  located.  The  defendants  urged  the 
rule  that  there  is  no  authority  ex  necessi- 
tate in  the  master  of  the  vessel  to  pledge  the 
owner's  credit  where  the  owner  or  his  man- 


aging agent  is  either  at  the  port  of  the  ship's 
anchorage  or  so  near  it  as  to  be  reasonably 
exi>ected  to  Intervene  personally.  The  court 
left  every  disputed  issue  of  fact  to  the  Jury, 
including  the  question  whether  the  supplies 
thus  furnished  were  necessaries,  and  wheth- 
er the  managing  owner,  who  lived  Just  across 
the  river  from  the  port  where  the  vessel  was 
anchored,  was  so  near  as  to  be  reasonably 
expected  to  intervene  personally.  The  Jury 
found  for  the  defendants. 

The  issue  is  presented  by  aiji  exception  to 
the  refusal  of  the  trial  Judge  to  direct  a  ver- 
dict in  favor  of  the  plaintiff  and  by  an  ex- 
ception to  the  charge.  In  both  nillhgs  and 
throughout  the  trial  the  court  followed  the 
rule  in  Arthur  t.  Barton,  6  Mees.  &  W.  142 : 
"Under  the  general  authority  which  the  mas- 
ter of  a  slilp  has,  he  may  make  contracts  and 
do  all  things  necessary  for  the  due  and  prop- 
er prosecution  of  the  voyage  in  wUch  the 
ship  is  engaged.  But  this  authority  does  not 
usually  extend  to  cases  where  the  owner  can 
himself  personally  interfere,  as  in  the  home 
port,  or  in  a  port  in  which  he  has  beforehand 
appointed  an  agent,  who  can  personally  in- 
terfere to  do  the  thing  required.  Therefore 
if  the  owner,  or  his  general  agent,  be  at  the 
port,  or  80  near  to  it  as  to  be  reasonably  ex- 
pected to  interfere  person^ly,  the  master 
cannot,  unless  specially  authorised,  or  un- 
less there  be  some  usual  custom  of  trade 
warranting  it,  pledge  the  owner's  credit  at 
all,  but  must  leave  it  to  him,  or  to  his  agent, 
to  do  what  is  necessary."  In  this  we  con- 
cur, following  Johns  y.  Simons,  2  Q.  B.  425 ; 
Stonehouse  v.  Gent,  2  Q.  B.  431;  Beldon  v. 
Campbell,  6  Excb.  886;  The  Jeanle  Landles 
(D.  C.)  17  Fed.  91;  New  England  Ins.  Co.  v. 
Brig  Sarah  Ann,  IS  Pet  887,  10  L.  Ed.  213 ; 
Gager  v.  Babcock,  48  N.  T.  164,  8  Am.  Rep. 
B32;  Dyer  v.  Snow,  47  Me.  264;  Penta  v. 
Clarke,  41  Md.  827 ;  Steams  v.  Doe,  12  Gray 
(Mass.)  482,  74  Am.  Dec.  608.  We  decline  to 
follow  Winsor  v.  Maddodc,  04  Pa.  231,  and 
Carr  v.  Burke,  32  Mo.  233. 

The  ordinary  rules  of  law  as  to  principal 
and  agent  apply,  excepting  in  so  far  as  the 
peculiar  exigency  Involved  alters  It  The  ex- 
igency arises  from  the  voyage  or  necessity 
when  the  master  Is  out  of  touch  with  the 
prlnc^al.  It  is  necessity,  not  necessaries, 
that  is  the  basis  of  the  rule  which  gives  the 
master  authority.  In  this  case,  there  being 
a  known  opportunity  of  communicating  with 
the  owners  that  accorded  with  the  rule  we 
have  laid  down,  the  master  could  not  be  con- 
sidered as  having  authority  to  pledge  the 
owners'  credit 

Holding,  as  we  do,  that  the  trial  court  did 
not  err  either  in  Its  refusal  to  direct,  a  ver- 
dict or  In  its  charge,  the  other  alleged  errors 
fall  likewise. 

The  Judgment  in  each  case  Is  affirmed. 


•For  other  eaies  m*  lam*  topio  and  saotlon  NUMBBR  In  Dao.  *  Am.  Dies.  INT  to  4at«.  *  B«port«r  Inid«>6S 
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(75  N.  J.  E.  2SS) 

HOWEI4J  T.  STONE  et  «!. 

(Oonrt  of  Errors  and  Appeals  of  New  Jeney. 
March  1,  1909.) 

Ohattex   Mobtoaoes   ({  55*)— AFFIDAVIT  <ar 

Ck>t<SIDESATION— SUITICIENCT. 

In  the  case  of  a  bona  fide  chattel  mortgage 
the  statutory  affidavit  of  consideration  (P.  L. 
1902,  p.  487)  should  be  liberally,  not  technically, 
construed. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec.  Dig.  {  55.*] 

(Syilaboa  by  the  Court) 

Appeal  from  Court  of  Chancery. 

Bill  by  George  Howell  against  Wesley 
Stone  and  Daniel  E.  Downey.  Decree  for 
complainant,  aad  defendaata  appeal.  Be- 
versed. 

George  H.  Large  and  Howard  Carrow,  for 
appellants.  Balph  V.  SUnner,  for  respond- 
ent 


DILL,  J.  The  decree  of  the  Court  of  Cban- 
cery  under  review  set  aside  a  chattel  mort- 
gage In  favor  of  a  subsequent  Judgment  of 
the  plaintiff,  holding  that  the  statutory  af- 
fidavit did  not  as  a  matter  of  law  state  "the 
consideration  of  said  mortgage."  P.  L.  1902, 
p.  487.  The  learned  Vice  Chancellor  said: 
"I  wish  to  say  tn  conclusion  that  I  have 
reached  this  view  of  the  case  with  great  dis- 
inclination, for  the  reason  that  I  found  no  as- 
pect of  fraud  in  the  transaction.  Hie  mak- 
ing of  the  mortgage  was  an  honest  effort  to 
secure  an  honest  indebtedness,  and  it  falls 
not  because  of  any  turpitude  imputed  to  the 
transaction,  but  because  of  the  noncompli- 
ance ^Itb  a  statutory  requirement  of  consid- 
erable technicality."  Prior  to  the  decision 
of  this  court  in  American  Soda  Fountain  Co. 
y.  Stolzenbach  (N.  J.)  68  AU.  1078,  16  L.  B.  A. 
(N.  S.)  703,  the  statutory  affidavit  of  consid- 
eration of  a  chattel  mortgage  had  been  con- 
strued by  courts  below  as  "a  statutory  re- 
quirement of  considerable  technicality,"  but 
in  that  case  we  squarely  rejected  that  doc- 
trine, holding  that,  in  the  absence  of  fraud, 
instruments  so  common  in  the  course  of  com- 
mercial transactions  by  laymen  as  chattel 
mortgages  should  be  sustained  whenever 
there  is  an  honest  and  substantial  compliance 
with  the  statute.  An  affidavit  of  considera- 
tion Is  not  to  be  tested  by  the  rules  of  plead- 
ing nor  treated  as  a  technical  requirement 
On  the  contrary,  it  should  be  the  aim  of 
courts,  when  the  mortgage  is  bona  fide,  to 
preserve  and  not  to  destroy,  and,  as  Sir  Mat- 
thew Hale  said,  the  court  should  be  astute 
to  find  means  to  make  such  instruments  ef- 
fectual according  to  the  honest  intent  of  the 
parties.    Boe  v.  Tranmarr,  Willes,  682.    Ap- 


plying this  rule  to  the  facts  before  us,  we 
think  that  the  conclusion  at  which  the  learn- 
ed Vice  Chancellor  below  arrived  hesltante 
was  erroneous. 

Briefly  as  to  the  facts.  Dr.  T.  B.  Gurtner 
and  his  wife,  Selma  B  Gurtner,  were  the 
owners  of  a  farm  in  Hunterdon  county.  The 
doctor  bought  from  Stone  &  Downey,  the  de- 
fendants in  this  action,  a  quantity  of  farm 
Implements  and  other  articles,  Including  fer- 
tilizers, which  were  sent  to  .and  used  on  or 
about  the  farm.  Promissory  notes  to  the 
amount  of  the  purchases  drawn  by  the  wife 
to  the  order  of  the  doctor  and  indorsed  by 
both  were  given  to  Stone  &  Downey.  These 
notes  were  at  maturity  dishonored,  and 
Stone  &  Downey  demanded  security.  There- 
upon the  doctor  and.  his  wife  gave  a  second 
mortgage  on  the  farm  for  the  amount  of  the 
notes,  and  as  further  security  also  executed 
the  chattel  mortgage  in  question  for  a  like 
amount,  reciting  in  the  body  of  the  chattel 
mortgage  that  it  was  collateral  to  the  real 
estate  mortgage.  The  affidavit  stated  that 
the  consideration  of  the  mortgage  was  "goods 
and  chattels  consistipg  of  a  great  variety  of 
goods  used  on  or  about  the  farm  of  said 
Selma  B.  Gurtner  at  Pattenburg,  Hunterdon 
county,  N.  J.,  for  whidi  her  promissory  notes 
were  given  and  upon  which  no  payments 
have  been  made."  Discussion  as  to  whether 
the  notes  of  the  wife  come  within  the  prohi- 
bition of  the  married  woman's  act  la  from 
our  point  of  view  wide  of  the  mark.  The 
original  purchase  price  of  the  goods  was  un- 
paid, although  the  debt  had  subsequently 
been  put  in  the  form  of  various  notes,  none 
of  which  had  been  honored.  The  purpose 
of  the  parties  was  by  this  chattel  mortgage 
to  secure  this  original  indebtedness.  The 
statement  that  the  consideration  was  tiie 
goods  and  chattels  used  on  the  farm  was  the 
fact,  although  technically  It  disregarded  the 
various  intermediary  forms  of  written  evi- 
dence of  this  debt  which  the  parties  had  ex- 
cuted.  It  was  likewise  true  that  for  the  orig- 
inal indebtedness  the  promissory  notes  of  the 
wife  had  been  given,  and  that  they  were  un- 
paid. It  was  also  accurate,  as  stated  in  the 
body  of  the  mortgage,  that  the  chattel  mort- 
gage was  given  as  collateral  to  the  real  es- 
tate mortgage  given  to  secure  this  same  In- 
debtedness. The  statement  of  the  considera- 
tion was  a  summary  of  the  facta,  rather  than 
a  detailed  history  of  the  transaction.  As  was 
said  in  Strong  v.  Oaskill  (N.  J.  Err.  &  App.) 
59  Atl.  339,  the  affidavit  stated  the  considera- 
tion with  substantial  truth,  and  it  is  imma- 
terial that  it  is  unartlflclally  drawn  and  not 
technically  precise. 

The  decree  appealed  from  la  therefore  re- 
versed, with  costs. 
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DBRRT  COAL  &  COKE  CO.  ▼.  KBRBAUGH. 

(Supreme  Court  of  PennsylTania.    Jan.  4,  1909.) 

1.  Explosives  (§  8*)— Cake  Requibed— Neq- 

UGERCE. 

A  person  in  posseasion  of  dynamite  is  bound 
to  nse  the  highest  degree  of  care  as  to  third 
parties,  and  failure  to  take  reasonable  precau- 
tions to  prevent  explosions  is  negligence.- 

[Ed.  Note. — For  other  cases,  see  Explosives, 
Cent  Dig.  SS  4,  6;  Dec  Dig.  {  8.*] 

2.  Explosives  (§  8*)— Negligent  Stobage— 
Evidence. 

In  an  action  to  recover  for  injuries  to 
houses  by  an  explosion  of  dynamite,  where  the 
evidence  shows  that  it  was  stored  in  a  small 
building,  15  feet  square,  that  there  was  a  red- 
hot  stove  in  the  building  within  a  few  inches 
of  the  dynamite,  that  explosive  caps  were  on 
tlie  floor,  and  that  such  a  storage  was  unsafe, 
a  judgment  for  plaintiff  would  be  sustained. 

[Ed.  Note. — For  other  cases,  see  Explosives, 
Cent.  Dig.  SS  4,  5 ;  Dec.  Dig.  S  8.*] 

Appeal  from  Conrt  of  Common  Pleas,  West- 
morelaiul  County. 

Action  by  the  Derry  Coal  &  Coke  Company, 
to  the  use  of  E.  F.  Saxman,  against  H.  S. 
Kerbangh.  Verdict  for  plaintiff,  and  defend- 
ant api)eals.    Affirmed. 

Argued  before  MITCHELIj,  C.  J.,  and 
PELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Jolin  E.  Kunkle  and  Edward  B.  Robblns, 
for  appellant  Paul  H.  Gaitlier  and  Charles 
B.  Wbitten,  fof  appdlee. 

FELL,  J.  A  number  of  houses  owned  by 
the  plaintiff  were  Injured  by  the  explosion  of 
dynamite  and  blasting  powder  that  had  l>een 
stored  in  two  small  frame  buildings,  near 
each  other  and  within  a  half  mile  of  the 
plaintiff's  property.  Several  tons  of  dyna- 
mite were  placed  in  a  building  15  feet  square 
and  7  feet  high.  In  which  there  was  a  stove 
'  used  to  beat  the  building  and  to  thaw  dyna- 
mite that  had  frozen.  On  three  sides  of  the 
stove  there  were  racks,  on  which  the  frozen 
dynamite  was  placed  to  thaw  it  for  use. 
There  was  testimony  tending  to  show  that 
boxes  of  dynamite  placed  on  the  racks  would 
be  from  10  Inches  to  2  feet  from  the  stove; 
that  20  minutes  before  the  explosion  there 
were  boxes  of  dynamite  on  the  racks,  and 
that  the  stove  was  red  hot;  that  dynamite 
would  'explode  without  contact  with  fire  at  a 
temperature  of  360  degrees ;  that  It  was  un- 
safe to  have  a  red-hot  stove  in  a  small  build- 
ing where  a  large  quantity  of  dynamite  was 
stored ;  that  on  the  floor  of  the  building  there 
were  bundles  of  wires  to  which  were  attached 
dynamite  caps,  which  would  explode  If  trod 
upon;  that  a  few  seconds  before  the  explo- 
sion a  fireman  in  charge  of  the  buildings  was 
seen  running  from  them  towards  men  who 
were  working  in  a  cut  nearby,  waiving  his 
hands  as  though  to  warn  them  of  danger. 
There  was  no  evidence  of  negligence  In  the 
care  of  the  powder  house,  and  the  instruc- 


tion to  the  Jury  was  that,  If  the  explosion 
originated  In  that  house,  there  could  be  no 
recovery.  The  verdict  establishes  as  a  fact 
that  the  first  explosion  was  in  the  dynamite 
house,  and  the  only  qnestlon  to  be  considered 
Is  whether  there  was  sufficient  evidence  of 
negligence  in  storing  and  handling  the  dyna- 
mite to  warrant  the  submission  of  the  case 
to  the  jury. 

The  exact  cause  of  the  explosion  was  not 
shown,  but  the  case  was  not  left  to  the  Jury 
to  find  negligence  from  the  mere  fact  of  the 
explosion.  A  condition,  entirely  under  the 
control  of  the  defendant,  was  shown,  to 
which  as  a  producing  cause  the  explosion 
might  be  attributed.  The  presence  of  a  red- 
hot  stove  in  a  small  building,  and  within  a 
few  inches  of  the  dynamite  and  of  explosive 
caps  on  the  floor,  was  under  the  testimony 
an  unsafe  condition,  from  which  an  explosion 
might  result.  In  the  recent  case  of  Sowers 
V.  McManus,  214  Pa.  244,  63  Atl.  601,  it  was 
said:  "While  the  possession  of  dynamite  to 
be  used  for  lawful  purposes  is  neither  unlaw- 
ful nor  negligent,  the  person  in  possession  of 
it  is,  as  to  third  parties,  bound  to  the  highest 
degree  of  care,  and  failure  to  take  any  rea- 
sonable precaution  to  prevent  explosion  of  it 
while  in  storage  Is  negligence."  No  explana- 
tion of  the  cause  of  the  explosion  was  fur- 
nished by  the  defendant,  and  It  was  left  to 
the  jury  to  accept  the  theory  of  the  plaintiff, 
based  on  affirmative  evidence  of  negligent 
acts,  or  that  of  an  unaccountable  accident  ad- 
vanced by  the  defendant. 

The  judgment  is  affirmed. 

(222  Fa.  448) 
POSTER  V.  ALLSHOUSB. 
(Supreme  Court  of  Pennsylvania.    Jan.  4, 1909.) 

Witnesses  (8   144*)— Compbterot— Transac- 
tions WITH  Decedent. 

Under  Act  May  23,  1887  (P.  L.  159)  S  5,' 
cl.  "e,"  where  the  payee  of  a  note,  who  was  one 
of  the  makers,  assigned  it  to  another,  and  dies, 
another  of  the  makers  is  incompetent  to  testify 
that  he  did  not  sign  the  note  and  that  his  al- 
leged signature  was  a  forgery. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  S  631 ;   Dec.  Dig.  §  144.*] 

Appeal  from  C!ourt  of  Common  Pleas,  West- 
moreland  Ctounty. 

Action  by  W.  H.  Foster,  for  the  use  of  the 
Merchants'  Trust  Company  of  Greensburg, 
against  J.  W.  Allshouse.  Judgment  for  plain- 
tiff, and  defendant  appeals.     Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

W.  S.  Byers  and  A.  C.  Snlvely,  for  appel- 
lant John  B.  Keenan  and  John  B.  Kunkle, 
for  appellee. 

POTTER,  J.  This  was  an  Issue  awarded 
to  determine  the  genuineness  of  the  signature 
to  a  Judgment  note.    The  note  purported  to 
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have  been  made  by  W.  H.  Foster,  W.  B. 
CroTishore,  E.  L.  Woolaey,  and  J.  W.  Alls- 
house,  to  the  order  of  W.  H.  Foster,  and  was 
by  him  sold  and  assigned  to  the  Merchants' 
Trost  Ck>mpany  of  Oreensburg.  Judgment 
was  entered  In  the  name  of  Foster  to  the  use 
of  the  trust  company.  Foster  died  soon  aft- 
er the  Judgment  was  entered.  Allshouse  pe- 
titioned the  court  to  open  the  Judgment  and 
admit  him  to  a  defense,  averring  that  he  had 
not  signed  the  note  and  that  his  alleged  sig- 
nature was  a  forgery.  Upon  the  trial  of  the 
Issue  which  was  awarded,  Allshouse  offered 
to  testify  that  he  did  not  write  the  name  "J. 
W.  Allshouse"  to  the  note  In  suit  and  that 
he  did  not  authorize  any  person  to  write  it 
there  for  him.  He  also  offered  to  identify 
his  genuine  signature.  The  trial  Judge  rul- 
ed that  the  defendant  was  not  a  competent 
witness,  Foster  being  dead,  and  excluded  the 
testimony.  The  correctness  of  this  ruling  is 
the  only  question  raised  by  this  appeal. 

If  forgery  was  committed  In  this  connec- 
tion, It  must  have  been  la  the  lifetime  of 
Foster,  the  payee  of  the  note.  The  interest 
«f  J.  W.  Allshouse  as  one  of  the  makers  of 
the  note  was  clearly  adverse  to  the  claim  of 
the  payee,  and  that  claim  passed  into  the 
hands  of  the  trust  company  In  the  lifetime  of 
the  payee,  and  is  now  held  by  It.  The  trial 
Judge  was  entirely  right  in  holding  that  the 
^ase  falls  literally  within  the  terms  of  sec- 
tion 5,  d.  "e"  of  the  act  of  May  23,  1887 
<P.  L.  159),  which  is  as  follows:  "Nor  where 
any  party  to  a  thing  or  contract  In  action 
is  dead  *  •  *  and  his  right  thereto  or 
therein  has  passed  either  by  his  own  act  or 
by  the  act  of  the  law  to  a  party  on  the  rec- 
ord who  represents  his  interest  in  the  sub- 
ject in  controversy,  shall  any  surviving  or 
remaining  party  to  such  thing  or  contract, 
or  any  other  person  whose  Interest  shall  be 
adverse  to  the  said  right  of  such  deceased 
•  •  •  party  be  a  competent  witness  to  any 
matter  occurring  before  the  death  of  said  par- 
ty," etc.  It  matters  not  that  Foster,  In  addition 
ito  being  the  payee,  was  also  one  of  the  makers 
of  the  note.  This  did  not  In  any  way  change 
the  character  of  the  Interest  of  Allshouse,  or 
render  it  less  adverse  to  that  of  Foster,  the 
deceased.  The  defendant  was  permitted  to 
testify  as  to  signatures  made  by  him  after 
the  death  of  Foster.  But  the  offers  of  tes- 
timony, which  were  rejected,  were  to  show 
that  defendant  did  not  sign  the  note,  that 
he  did  not  authorize  it  to  be  signed  for  him, 
and  that  certain  other  signatures  were  made 
by  him.  These  were  all  questions  of  fact, 
.as  to  matters  occurring  before  the  death  of 
Foster,  the  payee  of  the  note,  and  as  to  any 
such  thing  the  surviving  party  could  not  tes- 
tify. 

We  do  not  find  in  the  terms  of  the  offers 
anything  to  support  the  suggestion  of  counsel 
for  appellant  that  the  testimony  of  defend- 
ant would  tend  to  prove,  as  an  existing  fact 


at  the  time  of  the  trial,  that  the  allied  sig- 
nature was  not  that  of  defendant  There 
was  no  offer  to  show  any  change  in  the  sig- 
nature, or  in  the  conditions  in  that  respect 
which  existed  before  the  death  of  Foster,  the 
other  party  to  the  contract 

The  assignments  of  error  are  overmled, 
and  the  Judgment  is  affirmed. 


(ZZ2  Pa.  419) 
BUSH  V.  HARTFORD  FIBB  INS.  CO. 
(Supreme  Court  of  Pennsylvania.    Jan.  4,  1909.) 

1.  INSUBANCE  (I  871*)  —  FiBK  INSDRANCK  — 

Waivkk  of  CowniTiONs  OF  Policy. 

An  insurance  company  may  either  express- 
ly or  by  Implication  waive  compliance  with  any 
condition  in  the  policy  to  be  performed  by  the 
insured,  unless  by  such  act  insured  loses  his  in- 
surable interest. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  941;    Dec.  Dig.  f  371.»] 

2.  Inbubancb  (§  383*)  —  Waives  or  Condi* 

IIONB. 

Though  an  insurance  policy  provides  that 
there  should  be  no  waiver  of  any  condition,  ex- 
cept by  express  a^eemeut  indorsed  on  the  pol- 
icy, a  condition  m  the  policy  may  be  waived 
by  parol. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  (  1018;  Dec  Dig.  f  383.*] 

3.  Irsubance  ({  558*)  —  Pboofb  of  Loss  — 
Waives  of  Objections. 

Where  insured  transmits  proofs  of  loss 
within  the  time  required  in  the  policy,  the  in- 
sureds must,  if  they  are  dissatisfied,  notify  the 
insured,  giving  him  opportunity  to  rectify  his 
mistake  and  silence  for  any  considerable  time 
may  be  a  waiver  of  any  other  proofs.  , 

[Ed.   Note. — For   other  cases,   see   Insurance, 
Cent  Dig.  §  1384;    Dec.  Dig.  {  558.*] 

4.  Insurance  (I  558*)  —  Pboofs  of  Loss  — 
Waives  of  Objectionb. 

An  insured  sent  his  proofs  of  loss  within 
the  time  provided  by  the  policy,  and  received 
no  notice  of  any  objections  to  them,  and  wrote 
to  ask  if  any  other  proofs  were  necessary,  and  , 
received  no  reply,  and  the  adjusters  made  no 
claim  that  the  proofs  were  insufficient  Held 
a  waiver  of  the  right  to  demand  other  proofs. 

[Ed.   Note. — For  other  cases,   see   Insarance, 
Cent  Dig.  {  1384;  Dec  Dig.  J  558.*] 

5.  Inbubanoe  (I   558*)— Pkoofs  «r  Loss  — 

Waives  of  Objections. 

Fifty  days  before  the  expiration  of  the 
60  days  within  which  proofs  of  loss  were  to  t>e 
furnished  to  an  insarance  company,  the  parties 
to  the  policy  signed  a  nonwaiver  agreement,  and 
insured  thereafter  filed  proofs  of  loss  within  GO 
days  of  the  fire.  The  insurance  company  de- 
manded no  other  proofs.  Held,  that  the  non- 
waiver agreement  could  not  defeat  the  insured's 
allegation  of  vt^aiver  of  further  proofs. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  {  658.*] 

6.  INSUBANCE  (i  282*)  — Stock  of  Goods  — 
"Unconditional  Sole  Ownership." 

An  insurer  of  goods  obtained  possession  of 
them  from  their  owner  under  an  agreement  to 
replace  them,  if  he  sold  them,  or  pay  the  owner 
for  them  at  a  time  specified,  and  obtained  in- 
surance thereon.  The  previous  owner  had  no 
control  over  the  goods  and  no  right  to  repos- 
sess himself  of  them.  Held,  that  insured  had 
"an   unconditional  sole  ownership"   within   the 
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meaning  of  such  words,  u  nsed  is  the  policy  of 
insuiance. 

[Ed,  Note.— For  other  cases,  aee  Insuiance, 
Dec.  Dig.  )  282.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7154,  7155.] 

Appeal  from  Court  of  Common  Fleas,  Arm- 
strong County. 

Action  by  M.  B.  Bush  against  the  Hartford 
Fire  Insurance  Company.  Judgment  for 
plaintiff.    Defendant  appeals.    AtUrmed. 

The  coart  below,  through  Pattoo,  P.  J., 
charged  in  part  as  follows: 

"The  dispute  in  this  case  arises,  in  the  first 
place,  under  the  sixty-seventh,  sixty-eighth, 
and  sixty-ninth  lines  of  the  policy,  where 
tliese  words  are  found:  'If  fire  occur  the  in- 
sured shall  give  Immediate  notice  of  and  loss 
thereby  in  writing  to  this  company,  protect 
the  property  from  further  damages,  forthwith 
separate  the  damaged  and  undamaged  person- 
al property,  put  it  in  the  best  possible  order, 
make  a  complete  inventory  of  the  same,  stat- 
ing the  quality  and  cost  of  each  article  and 
the  amount  claimed  thereon.'  It  was  incimi- 
bent  upon  the  plaintiff  in  tliis  case  to  do  that, 
and,  to  show  that  be  did  comply  with  that  re- 
<]uirement,  he  testifies  that  on  the  day  of  the 
fire  he  gave  notice  to  young  Mr.  McLaughlin, 
the  son  of  the  insurance  agent,  and  that  he 
visited  the  fire  on  the  very  day  of  the  fire, 
and  also  that  Mr.  R.  H.  McLAUghlln  knew  of 
the  fire.  Mr.  R.  M.  McLaughlin,  the  old 
gentleman,  testified  that  he  Icnew  of  the  fire 
the  day  it  occurred.  There  is  an  act  of  as- 
sembly passed  in  Pennsylvania  in  1883  for 
the  benefit  of  the  insured  which  simplifies 
the  matter  somewhat.  That  act  of  assembly 
cetB  forth  that  all  that  is  necessary  for  the 
insured  to  do  is  to  give  notice  to  the  local 
agent  of  the  company  within  10  days  of  the 
fire,  so  that  that  was  complied  with  in  this 
-case.  We  Instruct  yon,  first,  that  after. the 
fire  the  Insured  had  to  give  immediate  notice 
thereof  in  writing  to  this  company.  That,  we 
Instruct  you,  has  been  complied  with  in  the 
manner  as  we  have  stated.  It  was  also  his 
duty  to  protect  the  property  from  further 
damage,  and  separate  the  damaged  from  the 
undamaged  property,  but  under  the  facts  as 
shown  in  this  case  that  could  not  be  done,  be- 
cause it  was  a  total  destruction  of  the  prop- 
erty. Then  he  was  to  make  a  complete  In- 
ventory of  the  same,  stating  the  amount  and 
cost  of  each  article  and  the  amount  claimed 
thereon.  That  he  has  attempted  to  do,  as 
we  will  directly  call  your  attention  to. 

"It  is  not  materially  objected  to  that  the 
plaintiff  did  not  comply  with  that  provision 
of  the  policy.  The  serious  controversy  here 
arises  out  of  the  provision  beginning  at  line 
68  in  the  policy,  which  is  as  follows:  'And 
wlfbln  slx^  days  after  the  fire,  unless  such 
time  is  extended  In  writing  by  this  company, 
shall  render  a  statement  to  this  company 
signed  and  sworn  to  by  snid  Insured,  stating 


the  knowledge  and  belief  of  the  insured  as 
to  the  time  and  origin  of  the  fire,  the  inter- 
est of  the  Insured  and  of  all  others  In  the 
property,  the  cash  value  of  each  item  thertef 
and  the  amount  of  loss  thereon,  all  encum- 
brances thereon,  all  other  insurance,  whether 
valid  or  not,  covering  any  of  said  property, 
and  a  copy  of  all  descriptions  and  schedules 
in  all  policies.'  The  policy  provides  for  a 
number  of  other  matters  which  we  need  not 
read  to  you.  We  Instruct  you,  gentlemen, 
that  the  plaintiff,  under  the  law,  did  not  liter- 
ally comply  with  that  provision  of  the  policy, 
that  he  did  not  comply  with  it  accwding  to 
law,  and,  if  there  was  nothing  else  in  the 
case,  it  would  be  your  duty  to  render  a  ver- 
dict in  favor  of  the  defendant,  because  we 
Instruct  you  as  a  matter  of  law  that  he  did 
not  comply  with  that  provision  of  the  policy 
which  we  have  read  to  you.  The  matter 
which  will  be  for  your  consideration  is  this: 
Did  this  company,  acting  through  its  agents 
and  representatives,  so  mislead  and  lull  Into 
security  this  plaintiff  from  making  a  strict 
compliance  with  the  terms  of  the  policy  that, 
on  account  of  being  misled  and  being  lulled 
to  sleep  by  the  conduct  and  actions  of  these 
agents,  he  failed  to  comply  with  this  provi- 
sion? If  you  believe  from  the  testimony  and 
under  the  instruction  that  we  will  give  yoa 
that  they  waived  a  compliance  of  this  part  of 
the  policy,  then  the  plaintiff  could  recover, 
notwithstanding  the  fact  that  he  did  not  com- 
ply with  the  written  terms. 

"In  regard  to  that  you  have,  first,  the  meet- 
ing on  February  ISth.  That  was  10  days 
after  the  fire.  Mr.  Chapman,  who  was  q>ecla] 
agent  of  the  Hartford  Fire  Insurance  Com- 
pany for  Western  Pennsylvania,  with  a  cer- 
tain Mr.  Young,  came  there  upon  the  premis- 
es and  visited  the  ruins.  They  had  a  talk 
there  with  Mr.  Bush,  in  which  they  asked 
him  in  regard  to  this  fir&  He  told  them 
about  this  agreement  with  Mr.  Belgbley,  and 
they  said  to  him  that  that  would  ball  up  the 
whole  affair.  Bush  says  they  requested  him 
to  send  that  agreement  and  they  would  ad- 
just the  loss,  that  they  would  come  back  aa 
soon  as  they  got  the  article,  and  that  no  com- 
plaint was  made  at  that  time  about  no  proofs 
of  loss  being  furnished,  and  that  he  was  not 
asked  to  furnish  any  other.  Ton  have  also 
the  testimony  of  Mr.  R.  M.  McLaughlin  at 
that  time,  if  I  recollect  the  testimony,  I  be- 
lieve it  was  with  Mr.  Chapman,  but  that  is 
entirely  for  the  Jury,  that  Mr.  Chapman  said 
to  Mr.  McLaughlin  that  there  would  be  noth- 
ing else  to  do  but  pay  the  loss,  and  Mr.  Mc- 
Laughlin says  that  he  told  Bush  that,  that 
he  communicated  that  to  Bush.  At  that  con- 
versation It  is  also  in  evidence  that,  after  Mt. 
Bush  had  communicated  to  these  agents  the 
fact  of  this  agreement  with  Belgbley,  what 
1b  called  a  nonwaiver  agreement  was  entered 
into.  That  agreement  reads  as  follows:  *It 
is  hereby  mutually  understood  and  agreed  by 
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and  between  M.  E.  Busb,  of  the  first  part, 
and  the  American  Fire  Insurance  Company, 
of  Philadelphia,  Fenna.,  and  other  companies 
signing  this  agreement,  parties  of  the  second 
part,  that  any  action  taken  by  said  parties 
of  the  second  part  in  investigating  the  cause 
of  the  fire  or  investigating  and  ascertaining 
the  amoTint  of  loss  and  damage  to  the  prop- 
erty of  the  party  of  the  first  part,  caused  by 
fire  alleged  to  have  occurred  on  February  3d, 
1907,  shall  not  waive  or  invalidate  any  of 
the  conditions  of  the  policies  of  the  parties 
of  the  second  part,  held  by  the  party  of  the 
first  part,  and  shall  not  waive  or  Invalidate 
any  rights  whatever  of  either  of  the  parties 
to  this  agreement.  The  intent  of  this  agree- 
ment is  to  preserve  the  rights  of  all  parties 
hereto  and  provide  for  an  investigation  of 
the  fire  and  the  determination  of  the  amount 
of  the  loss  or  damage,  without  regard  to  the 
liability  of  the  parties  of  the  second  part. 
Signed  In  duplicate  this  13th  day  of  Febru- 
ary, 1907.  M.  R  Busb,  American  Fire  Insur- 
ance Co.,  by  W.  D.  Strobel,  Jr.,  Adjuster,  per 
J.  M.  Young;  Hartford  Fire  Insurance  Co., 
by  Hubert  W.  Chapman,  Special  Agent' 
Then  during  that  same  conversation  the  tes- 
timony is  that  Mr.  Young,  who  was  with  Mr. 
Chapman,  appeared  to  do  some  talking  and 
told  Bush  that  when  they  got  a  copy  of  the 
Belghley  agreement  that  they  would  proceed, 
but  that  without  It  they  could  not  proceed 
with  the  adjustment  Grentlemen,  you  can 
take  into  consideration  everything  that  occur- 
red there  that  day  between  Mr.  Bush  on  the 
one  side,  and  Mr.  Chapman  representing  the 
defendant  corporation,  and  what  was  said  by 
him,  and  what  was  said  by  Mr.  Young  in  the 
presence  of  Mr.  Chapman,  and  determine 
from  that  whether  or  not  there  was  anything 
there  to  mislead  Mr.  Bush  or  to  lull  him  Into 
a  sense  of  security  in  not  furnishing  those 
proofs  of  loss. 

"The  next  question  that  comes  Is  this: 
There  is  some  dispute  in  the  testimony  in 
regard  to  the  date  when  these  so-called  proofs 
of  loss  were  furnished  to  the  defendant  cor- 
poration. There  is  some  testimony  here  that 
they  were  forwarded  on  March  15th.  There 
is  an  envelope  offered  in  evidence  which  is 
postmarked  on  March  15th.  Mr.  McLaugh- 
lin says  that  he  mailed  these  so-called  proofs 
of  loss  within  a  month  or  six  weeks.  Mr. 
Strobel,  the  agent,  I  believe,  testifies  that 
they  were  not  received  until  March  24th. 
Now,  as  we  have  Instructed  you.  these  so- 
called  proofs  of  loss  were  not  sufficient,  and 
the  Jury  can  take  this  Into  consideration  that 
this  defendant  corporation,  if  it  received 
those  proofs  of  loss  and  retained  them  with- 
out making  any  objection  to  them,  or  saying 
that  they  were  not  complete,  you  can  consider 
that  with  the  other  evidence  In  the  case  in 
determining  whether  or  not  the  plaintiff  in 
this  case  was  lulled  Into  a  feeling  of  security. 
Then  we  have  the  meeting,  the  date  of  which 
is  disputed.     Mr.  Bush  testifies  that  some 


time  within  the  60  days  of  the  fire  he  receiv- 
ed notice  from  Mr.  McLaughlin,  the  local 
agent  to  go  to  Pittsburg,  and  see  these  people 
In  regard  to  adjusting  the  loss.  Mr.  Bush 
states  that  he  went  to  Pittsburg  within  the 
60  days,  and  that  he  talked  there  with  Mr. 
Strobel  and  Mr.  Chapman,  and  that  they  said 
there  that  the  only  objection  was  as  to  this 
partnership  agreement,  and  that  nothing  was 
said  about  the  proofs  of  loss.  Mr.  Nelson 
was  also  present  at  that  conversation,  and 
be  says  that  Mr.  Strobel  in  the  presence  of 
Mr.  Chapman  said  that  the  company  was  not 
liable,  and  that  the  policy  should  have  been 
taken  in  the  name  of  Belghley,  and  that  there 
were  no  objections  made  as  to  the  proofs  of 
loss.  Now,  then,  gentlemen  of  the  Jury,  you 
can  consider  that,  consider  everything  that 
was  said  by  Mr.  Bush  and  Mr.  Nelson  and 
Mr.  Strobe]  and  Mr.  Chapman,  and  deter- 
mine whether  or  not  these  parties  waived  a 
formal  proof  of  loss,  or  if  by  their  conduct, 
their  actions,  and  their  declarations  they  mis- 
led Mr.  Bush  into  believing  that  It  was  not 
necessary  to  furnish  further  proofs  of  loss. 

"The  next  matter  we  have  on  the  part  of 
the  plalntlfCs  is  the  construction  put  upon 
this  contract  by  their  general  agent  It  seems 
from  the  testimony  offered  in  evidence  that 
on  April  24th,  Mr.  Gnthrie,  attorney  for  Mr. 
Bush,  wrote  the  following  letter:  'George  L. 
Chase,  President  Hartford  Fire  Insurance 
Co.,  Hartford,  Conn. — Dear  Sir :  M.  B.  Bush, 
of  Paulton,  Westmoreland  County,  was  Insur- 
ed in  your  Company  under  Policy  No.  803  for 
$2,000  by  R.  M.  McLaughlhi  and  Company. 
Agents  at  Apollo,  Pa.  His  store  was  burned 
February  3d,  1907,  with  all  lbs  contents. 
Proofs  of  loss  were  furnished  by  the  assured 
to  B.  M.  McLaughlin,  Agent,  and  by  hhn 
transmitted  to  your  representative  at  Pitts- 
burg, George  W.  Chapman,  who  visited  Paul- 
ton  several  weeks  ago  for  the  purpose  of  ad- 
Justing  the  loss.  The  matter  has  not  yet 
been  adjusted.  If  you  desire  any  further  in- 
formation or  additional  proofs  of  loss  kindly 
advise  me  and  the  same  will  be  furnished. 
Very  truly  yours,  Walter  J.  Guthrie,  Attor- 
ney for  M.  E.  Bush.'  To  that  letter  an  an- 
swer was  made  on  April  29,  1907,  which  is 
as  follows:  'Walter  J.  Guthrie,  Attorney, 
Apollo,  Penna. — Dear  Sir:  We  have  your 
favor  of  the  24th  Inst  addressed  to  President 
Chase,  in  reference  to  claim  of  M.  E.  Bush 
under  policy  No.  803.  We  have  written  to 
Pittsburg  to-day  to  get  further  information 
regarding  this  matter,  and  when  we  do  we 
will  advise  further.  Very  truly  yours,  Fred- 
erick Samson,  Gr^.  Agent'  Then  again  on 
April  30,  1907,  this  letter  was  sent  to  Mr. 
Guthrie :  'Hartford,  April  30th,  1907.  Walter 
J.  Guthrie,  Attorney,  Apollo,  Penna.  Dear 
Sir:  Referring  again  to  your  communication 
of  the  24th  Inst,  will  say  that  the  claim  un- 
der our  policy  No.  803  has  been  put  into  the 
hands  of  Mr.  W.  D.  Strobel,  Jr.,  No.  309  4th 
Avenue,  Pittsburg,  Penna.,  for  answer.   Toar» 
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very  truly,  Frederick  Samson,  Gen.  Agent' 
Then  the  next  communication  In  relation  to 
this  matter  is  the  following :  'Hartford,  Ma^ 
2d,  1907.  W.  D.  Strobel^  Jr.,  Pittsburg,  Pa. 
Dear  Sir :  I  have  yonr  .  communication  of 
April  30th,  In  reference  to  the  M.  E.  Bush 
claim  at  Apollo,  Pa.,  agency,  and  note  your 
remarks  In  reference  to  the  matter.  This  Is 
the  claim  In  reference  to  which  we  sent  a 
letter  from  a  lawyer  within  a  day  or  two.  I 
have  read  veiy  carefully  the  copy  of  the  con- 
tract between  Mr.  Bush  and  the  owner,  Mr. 
J.  H.  Belghley.  It  strikes  me  after  reading 
the  agrfiement  that  It  is  no  more  or  less  than 
the  renting  of  the  store.  To  be  sure,  there 
was  a  valuation  of  goods  which  were  evident- 
ly rented,  amounting  to  $25.  We  should  feel 
that  if  this  matter  should  go  Into  court  Mr. 
Bush  would  be  declared  owner  of  the  prop- 
erty. Certainly  if  he  has  $6,000  to  $8,000  In- 
volved in  this  business,  and  under  the  con- 
tract as  between  him  and  the  owner  of  the 
real  estate  there  is  a  rental  of  only  $25,  I 
don't  think  a  Jury  would  consider  the.  ques- 
tion a  minute.  They  would  simply  say  he 
owns  the  stock,  pay  the  loss.  I  should  ad- 
vise if  the  loss  Is  straight  and  honest,  mak- 
ing a  settlement  I  don't  think  we  have  a 
ghost  of  a  show  in  court  unless  you  have 
something  else  to  stand  on  aside  from  the 
contract  between  these  parties.  I  should  ad- 
vise going  on  to  the  ground  and  settling  the 
loss  in  some  way.  If  a  compromise  can  be 
gotten  out  of  it  we  shall  not  oblect  to  it.  If 
it  is  an  honest  loss  and  the  man  has  the  prop- 
erty he  claims,  It  looks  to  us  like  a  total  loss. 
Tonrs  truly,  Frederldt  Samson,  Clen.  Agent* 

"Now,  although  that  letter  Is  written  after 
60  days  had  expired,  you  can  consider  it  with 
the  other  evidence  in  the  case  in  regard  to 
the  conduct  and  actions  of  the  agent  in  resist- 
ing the  payment  of  this  loss  after  receiving 
that  letter  from  the  general  agent  of  the  de- 
fendant company. 

"On  the  part  of  the  defendant  there  Is  testi- 
mony that  la  for  your  consideration  here  of 
Mr.  Strobel.  If  I  understood  his  testimony, 
these  proofs  of  loss  did  not  come  into  his 
hands  until  after  the  60  days  were  passed. 
If  that  Is  80,  It  would  not  be  binding  on  the 
defendant  corporation.  Tou  will  also  consider 
that  on  February  13th,  at  the  time  that  these 
men  had  this  conversation  with  Mr.  Bush, 
that  he  signed  what  is  known  as  a  nonwaiver 
agreement.  After  that  was  signed,  anything 
said  by  these  men  would  not  be  a  waiver,  but 
you  can  consider  what  was  said  before  this 
nonwaiver  agreement  was  signed.  In  regard 
to  this  conversation  that  occurred  In  the  fore- 
part of  April,  both  Mr.  Strobel  and  Mr.  Chap- 
man testify  that  that  conversation  was  on 
April  15th.  If  that  was  the  case,  then  it 
woidd  be  after  the  60  days  was  up,  and  any- 
thing that  was  said  then  would  not  be  bind- 
ing on  this  defendant  company  as  a  waiver 
of  proofs  of  loss.  There  Is  a  dispute  in  the 
testimony  which  the  Jury  will  have  to  recon- 
cile a^.best  jou  can.   Mk.  Chapman  and  Mr. 


Strobel  say  that  that '  conversa^on  occurred 
on  April  15,  1907,  while  Mr.  Nelson  and  Mr. 
Bush  say  it  took  place  in  the  latter  part  of 
March  or  the  1st  of  April,  or  early  part  of 
April.  If  it  occurred  after  the  60  days,  then 
the  Jury  could  not  consider  It  on  the  question 
of  waiver.  If  it  occurred  within  the  60  days, 
then  the  Jury  could  consider  It  on  the  ques- 
tion of  waiver.  Ton  also  have  the  testimony 
of  Mr.  Xonng  and  Mr.  Chapman  as  to  the  con* 
versation  that  took  place  with  Mr.  Bush  on 
February  3d.  Tou  also  have  the  testimony  of 
Mr.  Chapman  and  Mr.  Strobel  as  to  the  con- 
versation that  took  place  at  this  second  meet- 
ing. The  witnesses  differ  somewhat  In  de- 
tails as  to  what  the  conversation  was,  and  it 
will  be  for  the  jury  to  reconcile  the  testimony 
as  best  you  can.  Tou  vrlll  take  the  testimony 
as  a  whole,  and  determine  whether  or  not  by 
the  actions  and  conduct  of  the  agents  of  the 
defendant  company  they  waived  a  strict  com- 
pliance with  the  terms  of  this,  policy  of  in- 
surance, whether  or  not  they  so  conducted 
themselves  as  to  lead  Mr.  Bush  into  a  false 
belief  that  a  strict  compliance  with  the  con- 
ditions of  this  policy  would  not  be  required. 

"Gentlemen  of  the  Jury,  there  Is  another 
defense  set  up  by  this  defendant.  In  the 
sixteenth  and  nineteenth  lines  of  the  policy  It 
is  set  forth  as  follows:  'If  the  interest  of 
the  assured  be  other  than  the  unconditional 
and  sole  ownership,  then  this  policy  shall 
be  void.'  Now,  the  defendant  company  al- 
leges that  Mr.  Bush  was  not  the  sole  own- 
er of  this  property,  and  to  substantiate  that 
defense  the  following  agreement  was  offered 
in  evidence:  'Ai'tlcle  of  agreement  made  this 
1st  day  of  March,  1904,  between  J.  H.  Belgh- 
ley of  the  first  part  and  Bush  and  Crawford 
of  the  second  part,  witnesseth:  That  the 
said  party  of  the  first  part  does  hereby  lease 
and  let  unto  tike  said  parties  of  the  second 
part  from  the  let  day  of  March,  1904,  for 
the  term  of  two  years,  for  the  yearly  rental, 
three  hundred  dollars,  payable  in  monthly 
Installments  of  twenty-five  dollars  each,  the 
following  described  property,  namely,  the 
two-story  frame  store  building,  including 
ware  room  and  sheds,  situated  in  the  village 
of  Paul  ton;  also  his  entire  stock  of  goods 
and  fixtures  contained  in  said  store  build- 
ing amounting  to  $2,500,  together  with  horse, 

harness  and  wagon  valued  at  $ .    The 

party  of  the  first  part  agrees  to  relet  the 
said  building  and  stock  nnto  the  said  par- 
ties of  the  second  part  at  the  expiration  of 
this  lease  for  a  term  of  one,  two,  three,  four 
or  five  years  at  the  same  rental  and  on  the 
same  terms.  The  party  of  of  the  first  part 
agrees  to  give  the  party  of  the  second  part 
ninety  days'  notice  should  he  wish  them  to 
quit  at  the  expiration  of  this  lease,  and  the 
said  second  parties  agree  to  give  the  said  first 
party  nlqety  days'  notice  should  they  wish  to 
quit  at  the  expiration  of  the  lease.  The 
said  second  parties  agree  to  leave  the  build- 
ing In  as  good  condition  as  at  the  time  of 
leasing,  damage. by  fire  and.  the  natural  wear 
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of  the  bnlMIng  excepted.  The  party  of  the 
first  part  agrees  to  take  the  entire  InToice 
and  turn  over  all  papers  should  the  said 
second  parties  decide  to  quit  at  the  expira- 
tion of  this  lease.  Shonld  the  amount  of 
Inyoice  be  less  than  that  at  whicA  It  was 
taken,  then  the  said  second  parties  agree  to 
pay  the  said  first  party  the  difCerence  In 
cash.  The  party  of  the  first  part  agrees  to 
sell  at  the  amount  of  this  Invoice  to  the 
IMirties  of  the  second  part  at  any  time  said 
second  parties  decide  to  buy.  In  the  event 
of  the  parties  of  the  second  part  buying  said 
Invoice,  then  the  party  of  the  first  part  agrees 
to  r&at  the  said  building  to  the  parties  of  the 
second  part  for  a  term  of  two  years  at  the 
monthly  rental  of  fifteen  dollars.  The  said 
second  parties  are  given  the  privilege  of 
again  renting  said  building  for  term  of  one, 
two,  three,  four  or  five  years  at  the  expira- 
tion of  said  term.  The  party  of  the  first  part 
agrees  that  he  will  not  engage  in  the  store 
business  during  the  life  of  any  lease  with 
the  parties  of  the  second  part  within  a  ra- 
dius of  two  miles  of  Paulton.  J.  H.  Beigh- 
ley.  Bush  and  Crawford.  M.  B.  Bush.  M. 
M.  Crawford.'  Gentiemen  of  the  jury,  in 
regard  to  that  paper  we  instruct  you  as  a 
matter  of  law  that  Mr.  Bush  was  sole  and 
unconditional  owner  of  the  property  and 
comes  within  the  requirements  of  that  part 
of  the  contract.  Although  the  parties  used 
the  words  'lease'  and  'let,'  yet  in  our  opin- 
ion that  paper  did  not  constitute  what  is 
known  In  law  as  a  bailment,  and  Mr.  Bush 
was  the  sole  owner  of  the  property  at  the 
time  he  effected  the  Insurance. 

"On  the  part  of  the  defendant  we  have 
been  asked  to  answer  the  following  point: 
(1)  That  under  the  law  and  all  the  evidence 
In  the  case  the  verdict  of  the  jury  should 
be  for  the  defendant  That  point  is  refused, 
but  we  reserve  the  question  with  the  privi- 
lege of  entering  judgment  non  obstante  vere- 
dicto. 

"Oentlemen,  the  main  question  before  you 
Is  this:  Did  these  agents  of  this  insurance 
company  waive  a  strict  compliance  with  the 
terms  of  this  policy  in  regard  to  the  proofs 
of  loss,  or  did  they  so  conduct  themselves 
as  to  mislead  Mr.  Bush  Into  not  strictly  com- 
plying with  the  terms  of  the  policy?  If  the 
Jury  believes  that  they  did,  then  your  ver- 
dict should  be  in  favor  of  the  plaintiff  for 
the  sum  of  |2,000,  with  Interest  from  60 
days  after  proofs  ot  loss  were  waived,  say  in- 
terest from  Jnne  3d  last.  Bnt,  if  yon  find 
that  these  agents  did  not  mislead  Mr.  Bush, 
that  he  was  not  lulled  to  sleep  by  their  con- 
duct, and  that  they  did  not  waive  a  strict 
compliance  with  the  terms  of  the  policy,  then 
'your  verdict  shonld  be  in  favor  of  the  de- 
fendant company." 

Verdict  and  judgment  for  plaintiff  tot  f2,- 
000.    Defendant  appealed. 

Argued  before  MITCHELL,  C  J.,  and 
PELL,  BROWN,  MBSTRBZAT,  POTTER, 
BLKIN,  and  SXEWABT,  JJ. 


W.  K.  Jennings,  Dale  0.  Tennlngs,  and 
Ross  Reynolds,  for  appellant.  3.  W.  King 
»nd  W.  J.  Outhrie,  for  appellee. 

MESTREZAT,  J.  It  Is  well  settled  that 
an  Insurance  company  may  waive  a  compli- 
ance with  any  condition  of  a  policy  to  be  per- 
formed and  observed  by  the  insured. 'except,, 
as  it  has  been  held,  when  the  Insured  by  the 
act  loses  his  insurable  interest  The  condi- 
tion is  Inserted  in  the  policy  for  the  benefit 
of  the  Insured,  and  hence  there  Is  nothing 
to  prevent  the  company  from  waiving  it 
whenever  it  may  desire.  This  may  be  done 
expressly  or  by  Implication;  and  In  either 
case  the  company  thereafter  cannot  insist 
upon  a  performance  of  the  condition.  The 
law  win  not  permit  It  to  mislead  or  deceive 
the  holder  of  Its  policy  by  any  act  or  conduct 
on  Its  part  and  thereafter,  to  his  detriment 
insist  upon  full  performance  of  a  condition 
which  it  has  waived.  As  said  by  Chief  Jus- 
tice Church  in  Brink  v.  Hanover  Fire  Insur- 
ance Company,  80  N.  X.  108:  "Every  con- 
sideration of  public  policy  demands  that  in- 
surance companies  should  be  required  to  deal 
with  their  customers  with  entire  frankness. 
They  may  refuse  to  pay  without  specifying 
any  ground,  and  Insist  upon  any  available 
ground;  bat,  if  they  plant  themselves  upon 
a  specified  defense,  and  so  notify  the  assured, 
they  should  not  be  permitted  to  retract  after 
the  latter  has  acted  upon  their  position  as 
announced,  and  Incurred  expenses  in  conse- 
quence of  It"  In  Freedman  v.  Fire  Associa- 
tion, 168  Pa.  249,  254,  82  AtL  SB,  40,  tfaU 
court  in  an  opinion  by  our  Brother  Fell,  said: 
"The  trend  of  our  decisions  has  been  to  hold 
Insurance  companies  to  good  faith  and  frank- 
ness in  not  concealing  the  ground  of  defense 
and  thus  misleading  the  Insured  to  bis  disad- 
vantage. They  may  remain  silent  except 
when  It  Is  their  duty  to  speak,  and  the  fail- 
ure to  do  so  would  operate  as  an  estoppel; 
but  having  specified  a  ground  of  defense, 
very  slight  evidence  has  been  held  snflBclent 
to  establish  a  waiver  as  to  other  grounds." 
It  is  also  settled  law  that  an  Insurance  com- 
pany may  waive  a  condition  in  a  policy  by 
parol,  although  it  contains  a  stipulation  that 
there  shall  be  no  waiver  of  any  condition  ex- 
cept by  an  express  agreement  indorsed  on 
the  policy.  This  rule  la  stated  as  follows  in 
IQ  Am.  ft  Eng.  Ency.  of  <Law  (2d  Ed.)  935, 
with  a  citation  of  authorities  sustaining  it: 
•Tliis  rule  [permitting  the  waiver  of  a  con- 
dition by  parol]  applies  notwithstanding  stip- 
ulations In  the  policy  that  nothing  less  than 
an  express  agreement  indorsed  on  the  policy 
shall  be  effectual  for  that  purpose,  since  such 
a  stipulation  is  itself  a  condition  and  Is  as 
capable  of  being  waived  or  dispensed  with  as 
any  otlier  condition  of  the  Instrument  and 
since  parties  to  contract  cannot  so  tie  their 
wills  as  to  be  unable  thereafter  to  do  by  con- 
sent what  the  law  allows."  And  In  19  Cyclo- 
pedia of  Law  ft  Procedure^  777;  It  la  nldr 
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"Even  a  Btlpulatlon  that  the  conilltiona  of  a 
policy  icannot  be  waived,  or  If  waived  at  all 
only  In  a  certain  manner,  may  Itself  be  waiv- 
ed." Nor  can  an  Insurance  company,  after 
alleging  or  setting  np  a  certain  breach  of 
the  policy  as  a  forfeiture,  be  permitted  anb- 
seqnently  to  defend  an  action  on  the  policy 
on  the  ground  of  different  or  other  breaches 
of  the  contract.  It  has  been  generally  held 
that,  if  the  insurer  after  a  loss  has  occurred 
claims  a  forfeiture  for  noncompliance  with 
certain  conditions  of  the  policy,  It  cannot  be 
heard  afterward  to  assert  further  or  different 
breaches  as  a  defense.  Id  Cyclopedia  of  Law 
&  Procedure,  783 ;  Western,  etc..  Pipe  Lines  v. 
Home  Insurance  Company,  146  Fa.  846,  22 
Atl.  665,  27  Am.  St  Bep.  703. 

Another  well-settled  principle  applicable  to 
the  case  in  hand  is  that,  when  the  Insured 
in  good  faith  transmits  to  the  Insurer  what 
he  terms  sufficient  proofs  of  loss  within  the 
time  required  in  the. policy,  it  is  the  duty  of 
the  insurer,  if  such  proofs  for  any  reason 
are  unsatisfactory,  to  promptly  noti^  the  in- 
sured, setting  forth  wherein  the  proofs  do  not 
comply  with  the  conditions  of  the  policy,  and 
thereby  give  the  insured  an  opportunity  to 
rectify  his  mistake.  Silence  on  the  part  of 
the  insurer  for  any  considerable  time  after 
the  receipt  of  such  proofs  of  loss  will  be  tak- 
en to  be  a  waiver  of  the  necessity  for  any 
further  proof  of  loss,  and  such  proofs,  fur- 
nished by  the  insured,  will  be  held  to  be  a 
compliance  with  the  condition  of  the  policy. 
In  Gould  V.  Dwelling-House  Insurance  Com- 
pany, 134  Pa.  570.  C88,  19  Atl.  793,  796,  19 
Am.  St  Rep.  717,  the  present  dilef  justice, 
delivering  the  opinion,  formulates  the  rule 
from  our  decisions  on  this  subject  as  follows: 
"If  the  Insured,  in  good  faith,  and  within  the 
stipulated  time,  does  what  he  plainly  intends 
as  a  compliance  with  the  requirements  of  his 
policy,  good  faith  equally  requires  that  the 
company  shall  promptly  notify  him  of  their 
objections,  so  as  to  give  him  the  opportunity 
to  obviate  them;  and  mere  silence  may  so 
mislead  him  to  his  disadvantage,  to  suppose 
the  company  satisfied,  as  to  be  of  itself  suffi- 
cient evidence  of  waiver  by  estoppel."  This 
rule  has  since  been  approved  and  enforced  in 
many  cases,  the  more  recent  of  which  are 
Welsh  V.  'London  Assurance  Corporation,  151 
Pa.  607,  25  Atl.  142,  31  Am.  St  Rep.  786; 
Moyer  v.  Sun  Insurance  Office,  176  Pa.  679, 
35  Atl.  221,  53  Am.  St  Rep.  690.  Under  the 
facts,  as  they  appeared  at  the  trial,  and  the 
law  applicable  thereto,  it  was  a  question  for 
the  jury  to  determine  whether  the  defend- 
ant company  had  by  its  action  and  conduct 
waived  any  further  proofs  of  loss  than  those 
furnished  by  the  plaintiff.  It  is  apparent 
throughout  the  case  that  the  plaintiff  acted 
with  the  utmost  good  faith  towards  the  de- 
fendant company  In  regard  to  his  loss.  Im- 
mediately after  the  fire  he  notified  the  local 
agent  who  countersigned  the  policy  of  the 
loss,  and  at  the  plaintiff's  suggestion  the 


agent  at  once  notified  the  company.  This  no- 
tioe  was  on  a  form  furnished  by  the  com- 
pany for  that  purpose,  and  hence  was  in  due 
form  and  conveyed  to  the  company  the  neces- 
sary information  concerning  the  fire.  The 
company  evidently  acted  upon  this  notice 
because  within  a  few  days  thereafter  Ita  own 
special  agent  Chapman,  with  the  adjuster  of 
the  American  Fire  Insurance  Company,  which 
also  had  an  insurance  of  $2,000  on  the  same 
property,  appeared  at  the  scene  of  tbe  fire. 
Shortly  thereafter,  on  the  same  day,  these 
agents  of  the  companies  had  an  interview 
with  the  plaintiff  in  a  local  hotel.  The  com- 
pany's local  agent  at  Apollo  testified  that  on 
this  occasion  Chapman  "admitted  that  it  was 
a  total  loss.  He  talked  very  reasonably  about 
it  and  I  supposed  that  there  would  be  noth- 
ing else  to  do  but  to  pay  it  unless  something 
else  turned  up."  From  the  testimony  it  is 
apparent  that  the  loss  would  have  been  ad- 
justed then  and  there  had  it  not  been  for  an 
incidental  remark  of  the  plaintiff  that  he 
still  owed  $2,000  on  the  goods  which  had  been 
consumed  by  the  fire.  The  plaintiff  testifies 
that  when  the  adjusters  learned  this  fact 
they  declined  to  proceed  further  with  the  ad- 
justment nntil  they  had  a  copy  of  the  con- 
tract between  the  plaintiff  and  Beigbley, 
from  whom  he  had  procured  the  goods,  and 
that  they  then  said  they  would  "come  back 
and  complete  the  adjustment"  So  far  as 
appears  from  the  evidence,  nothing  was  said 
at  this  interview  about  the  proofs  of  loss,  or 
that  any  would  be  demanded.  The  plaintiff, 
however,  in  about  a  month  thereafter,  had 
prepared  an  inventory  or  statement  in  detail 
of  the  goods  destroyed,  verified  by  the  affida- 
vits of  himself  and  the  clerk  who  assisted 
him  in  making  the  inventory,  and  then  hand- 
ed it  to  the  local  agent  of  the  defendant  com- 
pany, by  whom  it  was  on  the  same  day  sent 
to  one  of  the  adjusters  at  Pittsburg,  where 
Chapman,  the  special  agent  of  the  defendant 
company,  saw  and  had  access  to  it  Tbe 
company  failed  to  notify  the  plaintiff  of  any 
objection  to  this  proof  of  loss,  or  in  any  way 
to  Intimate  to  him  that  it  was  not  satisfac- 
tory and  In  conformity  with  the  requirements 
of  his  policy.  So  far  as  he  knew,  therefore, 
he  had  complied  with  the  condition  of  bis 
contract  requiring  him  to  furnish  proofs  of 
loss,  and  had  no  reason  to  believe  that  the 
proofs  furnished  were  in  any  respect  objec- 
tionable to  the  defendant.  Again,  and  within 
60  days  from  the  time  of  the  fire,  tbe  plain- 
tiff with  a  friend,  at  the  request  of  Chapman, 
met  him  and  Strobel,  the  adjuster  of  the 
American  Fire  Insurance  Company,  at  the 
latter's  office  in  Pittsburg  "for  the  purpose 
(as  stated  by  Chapman)  of  ascertaining,  if 
Bush  would  agree  to  an  offer  of  compromise 
settlement"  The  conversation  at  this  Inter- 
view related  entirely  to  the  plaintiff's  loss 
and  offer  of  compromise  by  Chapman.  Not  a 
word  was  said  by  either  of  the  adjusters  in 
regard  to  the  proofs  of  loos,  or  that  they  were 
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insufficient,  or  did  not  comply  with  the  con- 
ditions of  the  policy.  A  compromise  was  sng- 
gested  on  the  part  of  the  adjusters  on  the 
basis  of  the  satisfaction  of  the  claim  on  pay- 
ment of  one-half  of  the  amount  of  the  in- 
snrance.  The  plaintitF  at  once  declined  to 
accept  the  proposition,  and  insisted  upon  the 
payment  of  the  full  amount  of  the  policy. 

On  April  24,  1907,  Bush's  attorney  wrote 
the  defendant  company,  stating  that  his  cli- 
ent held  their  policy  for  $2,000  on  his  goods; 
that  they  had  been  totally  destroyed  by  fire; 
that  proofs  of  loss  had  been  furnished; 
that  its  agent  had  vlsted  Paulton  several 
weeks  prior  thereto  to  adjust  the  loss;  that 
the  matter  had  not  been  adjusted,  and  con- 
dnding:  "If  yon  desire  any  further  informa- 
tion or  additional  proofs  of  loss,  kindly  ad- 
vise me,  and  the  same  will  be  furnished." 
The  company's  general  agent  replied  on  April 
29th,  acknowledging  receipt  of  the  letter, 
and  saying  he  bad  written  to  Pittsburg  for 
further  information  and  would  advise  fur- 
ther. The  next  day  the  general  agent  again 
wrote  In  reply  that  the  claim  had  been  put 
In  W.  D.  Strobel's  hands  for  answer.  No 
objection  to  the  proofs  of  loss  was  made  in 
the  replies  of  the  company's  agent  nor  an  In- 
timation of  any  defense  to  the  dalm.  If 
these  several  facts  were  established,  of 
which  there  was  ample  proof  to  go  to  the 
Jury,  the  Jury  was  fully  Justified  in  finding 
that  the  defendant  company  did  not  intend 
to  Insist  upon  further  proofs  of  loss  than 
those  furnished  by  the  plaintiff.  It  is  mani- 
fest, we  think,  that  the  loss  would  have 
been  adjusted  at  the  first  Interview  on  Feb- 
ruary 13th  If  nothing  bad  been  said  about 
the  Indebtedness  of  the  plaintiff  to  Beighley 
and  the  contract  under  which  be  held  the 
goods.  A  further  consideration  of  the  ad- 
justment, If  the  evidence  is  believed,  was 
postponed  by  the  adjusters  simply  because 
of  the  doubt  arising  In  their  minds  of  the 
right  of  the  plaintiff  to  recover  by  reason 
of  his  not  being  the  sole  owner  of  the  goods 
which  were  Insured.  The  same  objection  to 
the  claim,  although  manifestly  not  regarded 
by  them  as  substantial,  was  in  the  minds  of 
the  adjusters  when  the  plaintiff  subsequent- 
ly met  them  at  their  request  In  Pittsburg  to 
attempt  a  compromise.  At  that  time  the 
plaintiff  had  sent  his  proofs  of  loss,  and  they 
were  In  the  possession  of  the  company.  He 
had  received  no  notice  from  the  company  of 
any  objections  to  the  proofs  nor  that  they 
were  not  in  due  form  and  in  strict  compli- 
ance with  the  policy.  The  Pittsburg  inter- 
view also  passed  off  without  any  intimation 
on  the  part  of  the  company  or  its  agent  that 
the  proofs  were  not  saffident  The  Jury  was 
therefore  fully  Justified  In  finding  that  the 
silence  of  the  company  nntil  the  bringing  of 
the  suit  was  under  the  circumstances  a 
waiver  of  the  right  to  demand  other  or  fur- 
ther proofs  of  loss.  Under  the  authorities 
dted  the  testimony  clearly  made  the  ques- 


tion one  of  f&ct  for  the  jury, 'and  the  court 
properly  submitted  It 

It  may  well  be  admitted  that  the  counsel 
for  the  plaintiff  made  a  mistake  when  he 
advised  his  client  to  slgrn  the  nonwaiver 
agreement.  There  was  absolutely  no  neces- 
sity for  this  agreement,  if  the  company  In- 
tended to  carry  out  In  good  faith  Its  con- 
tract with  the  plaintiff.  The  agreement  was 
signed  by  the  plaintiff  when  the  adjusters 
came  to  the  scene  of  the  fire  on  February 
13th,  at  least  50  days  before  the  expiration 
of  the  60  days  within  which  proofs  of  loss 
were  required  to  be  filed.  The  interim  was 
amply  sufficient  for  the  company  to  Investi- 
gate the  cause  of  the  fire  and  ascertain  the 
amount  of  loss,  and  to  affirm  or  deny  its 
liability.  There  was  therefore  no  necessity 
for  an  agreement  "to  preserve  the  rights  of 
all  parties,"  and  the  only  effect  of  such  an 
agreement  was  to  supply  the  company  with 
evidence  to  defeat  the  plaintiff's  allegation 
of  waiver.  But  the  agreement  does  not  nec- 
essarily defeat  the  plalntifTs  right  to  recov- 
er in  this  action.  It  was  simply  a  part  of 
the  evidence  which  was  submitted  to  the 
jury  to  determine  whether  the  defendant 
company  had  waived  Its  right  to  insist  up- 
on other  and  more  formal  proofs  of  loss.  As 
pointed  out  above,  aside  from  this  agree- 
ment, the  evidence  was  ample  to  Justify  the 
Jury  In  finding  that  there  had  been  a  waiver 
of  the  proofs  of  loss.  The  nonwaiver  agree- 
ment was  signed  by  the  plaintiff  on  Febru- 
ary 13th.  It  was  subsequent  to  that  date 
and  within  60  days  of  the  fire  that  he  fur- 
nished the  proofs  of  loss  to  the  company 
through  the  local  agent.  By  its  conduct  on 
the  various  occasions  referred  to  In  the  evi- 
dence, did  the  defendant  intend  to  waive  Its 
rights  under  the  policy  to  require  other 
proofs  of  loss,  and  was  the  evldoice  suffi- 
cient to  warrant  the  Jury  in  so  finding?  If 
this  agreement  had  been  Inserted  in  the  poli- 
cy in  the  first  Instance,  Instead  of  being 
made  part  of  It  by  subsequent  agreement, 
the  defendant  company  could  undoubtedly 
have  waived  all  Its  rights  thereunder.  This 
proposition  Is  clearly  supported -by  the  au- 
thorities we  have  cited  above.  The  parties 
to  this  contract  were  the  parties  to  the 
policy,  and,  as  either  party  could  waive  his 
rights  under  the  policy,  he  certainly  could 
do  so  under  the  contract  Those  who  make 
a  contract  of  Insurance  can  unless  prevented 
by  law  unmake  or  avoid  It  and  either  party 
may  decline  to  Insist  upon  the  performance 
of  stipulations  made  for  his  benefit  We 
therefore  think  the  learned  Judge  was  right 
In  submitting  It  as  a  part  of  the  evidence  to 
the  Jury  to  determine  the  question  whether 
the  defendant  company  had  waived  Its  rights 
to  insist  upon  more  formal  proofs  of  loss. 

The  other  defense  Interposed  by  the  de- 
fendant company  to  the  plalntifTs  action  Is 
that  he  was  not  the  sole  owner  of  the  prop- 
erty Insured.     The  policy  provides  that  it 
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sliall  be  void  *!(  the  Interest  of  the  Insured 
shall  be  other  than  unconditional  and  sole 
ownership."  The  plaintiff  held  this  proper- 
ty by  a  contract  with  one  Belghley.  By  the 
terms  of  that  agreement,  Belghley  leased  to 
Bush  the  store  and  also  the  goods  contain- 
ed In  it  The  policy  Involved  In  this  litiga- 
tion covered  the  goods.  The  goods  were  de- 
livered by  Belghley  to  Bush  for  a  term  of 
two  years  with  the  privilege  to  the  latter  of 
retaining  them  for  five  years  longer  or  pur- 
chasing them  If  he  desired.  At  the  expira- 
tion of  the  lease  Bush  was  to  pay  B^gfaley 
the  difference  in  the  invoices  taken  at  the 
time  he  received  them  and  when  they  vrexe 
redelivered  to  Belghley.  In  the  meantime 
Bush  had  sole  possession  of  the  goods  and 
the  right  to  sell  any  or  all  of  them;  the 
difference  between  the  value  of-  the  goods 
in  the  store  at  the  time  he  took  possession 
and  when  he  relinquished  possession  to 
Belghley,  at  the  aid  of  the  lease,  being  the 
price  he  had  to  pay.  Bush,  therefore,  by 
this  contract  between  him  and  Belghley,  ob- 
tained possession  of  the  goods  with  the  right 
to  sell  them,  and  was  required  to  replace 
them  or  pay  Belghley  for  them  at  the  time 
specified  in  the  agreement  He  was  required 
to  pay  at  the  end  of  his  lease  for  the  goods 
which  the  invoice,  then  taken,  showed  to 
have  been  sold  by  the  plaintiff,  whether  it 
was  all  or  a  part  of  the  goods.  'As  testified 
by  Bnsb:  "Mr.  Belghley  turned  the  goods 
over  to  me  and  I  was  to  pay  for  the  goods  in 
goods  or  in  cash;  it  didn't  matter  which." 
While  the  goods  were  in  the  possession  of 
the  plaintiff  under  the  contract,  Belghley 
had  no  control  whatever  over  them,  and 
had  no  right  to  repossess  himself  of  them, 
niey  were  absolutely  in  the  possession  and 
control  of  the  plaintiff,  and  he  had  the  right 
to  dispose  of  them  at  any  price  or  any  way 
he  saw  fit  At  the  time  of  issuing  the  policy 
Insuring  the  goods,  and  until  they  were  de- 
stroyed by  fire,  it  is  manifest,  we  think, 
that  under  the  contract  with  Belghley  the 
plaintifTs  Interest  In  the  goods  was  an  "un- 
conditional and  sole  ownership"  within  con- 
templation of  the  policy.  The  learned  Judge 
was  therefore  right  In  so  construing  the 
contract 

We  may  appropriately  conclude  this  opin- 
ion by  quoting  from  a  letter  of  the  defend- 
ant's general  agent  to  one  of  the  adjusters 
on  May  2,  1907,  which  shows  the  interpreta- 
tion put  upon  this  contract  by  the  defend- 
ant company,  and,  further,  that,  if  his  ad- 
vice had  been  taken,  the  company  would  not 
now  be  attempting  to  defeat  an  honest  claim 
by  the  baldest  technicality.  The  letter  reads: 
"I  have  read  very  carefully  the  copy  of  the 
contract  between  Mr.  Bush  and  the  owner, 
Mr.  J.  H.  Belghley.  It  strikes  me  after  read- 
ing the  agreement  that  It  is  no  more  or  less 
than  the  renting  of  the  store.  •  •  •  we 
shonld  feel  that  if  this  matter  had  to  go  Into 


court  Mr.  Bush  would  be  declared  owner  of 
the  property.  Certainly  if  he  has  from  $6,- 
000.00  to  $8,000.00  involved  in  this  business, 
and  under  this  contract  as  between  him 
and  the  owner  of  the  real  estate,  there  is  a  • 
rental  of  only  $25.00,  I  don't  think  a  Jury 
would  consider  the  question  a  minute.  They 
would  simply  say  he  owns  the  stock — ^pay 
the  loss.  •  *  •  I  don't  think  we  have  a 
ghost  of  a  show  in  court  unless  you  have 
something  else  to  stand  on  aside  from  the 
contract  between  these  parties.  I  should  ad- 
vise going  on  to  the  ground  and  settling  the 
loss  in  some  way." 
The  judgment  Is  aflBrmed. 

(222  Pa.  4S2) 

HUGHES    V.   CENTRAL   ACCIDENT    INS. 

CO. 
(Supreme  Court  of  Pennsylvania.  Jan.  4,  1909.) 

1.  irstjhance  (8  639»)— acoideht  ihsukanoe 
-^"Immediate  Notice." 

The  word  "immediate,"  as  used  in  a  policy 
of  accident  insurance,  requiring  an  "immediate 
notice"  of  an  accident,  means  a  reasonable  time 
after  the  accident,  nnder  the  circumstances  of 
the  particular  case. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  1329;   Dec.  Dig.  8  530.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3393,  3394 ;   vol.  8,  p.  7681.] 

2.  Insubakce  (J  668»)— Accident  Insukancb 
— Notice  or  Injubt. 

Where  a  passenger  on  a  train  is  struck  by 
a  cinder  in  his  eye,  and  fiTe  weeks  thereafter 
is  informed  by  a  physician  that  a  cataract  is 
forming,  from  the  accident  and  no  immediate 
notice  is  thereupon  given  to  an  accident  insur- 
ance comiiany,  the  question  whether  it  was 
given  within  a  reasonable  time  is  for  the  jury. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  8  1776;    Dec.  Dig.  8  668.*] 

3.  Insurance  (8  662*)— Accident  Insurance 
—Action  on.  Policy— Evidence. 

After  insured  had  given  notice  of  an  ac- 
cident to  the  insurance  company,  and  it  denied 
all  liability,  on  the  ground  that  the  notice  was 
too  late,  but  thereafter  sent  insured  a  form,  re- 
questing him  to  state  the  facts  therein,  but  deny- 
ing all  liability,  the  blank  filled  out  is  for  the 
consideration  of  the  jury  as  one  of  the  elements 
in  the  case. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  8  662.*] 

4.  Insurance  (8  146*)— Accident  Insurance 
— constructton  of  policy. 

The  language  of  the  conditions  in  an  ac- 
cident insurance  policy  is  to  l>e  construed  most 
favorable  to  the  insured. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  8  146.*] 

5.  Insurance  (S  559*)  —  Accident  Policy  — 
Proofs  of  Loss— Waiver. 

An  unqualified  refusal  by  an  insurance 
company  to  pay  a  loss,  based  on  facts  within 
the  company's  knowledge,  justifying  insured  that 
the  furnishing  proofs  of  loss  would  be  useless, 
is  a  waiver  thereof. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  88  1391,  1392;   Dec.  Dig.  8  559.*] 

6.  Insurance  (8  559*)— Accident  Insurance 
—Defenses. 

An  accident  insurance  company,  denying 
all  liability  on  the  ground  that  notice  of  the  ac- 
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ddent.had  not  been  sent  !n  time,  cannot  defend 

on  the  ground  that  proofs  of  loss  had  not  been 

furnished. 

•    [Ed.   Note. — For/  other  oases,  see  Insurance, 

Cent  Dig.  {(  1391.  1S82 ;  Dec.  Dig.  {  559.*] 

Appeal  from  Court  of  Common  Pleas, 
Jefferson  County. 

Action  by  G.  Hughes  against  the  .Central 
Accident  Insurance  Company  of  Pittsburg. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Defendant  presented.  Inter  alia,  these 
points:  "(1)  If  the  plaintiff  received  the  in- 
jury he  alleges  on  December  14,  1904,  the 
notice  received  by  the  company  on  January 
81,  1905,  was  not  a  compliance  by  the  plain- 
tiff with  the  provision  of  the  policy  that  'Im- 
mediate written  notice  must  be  given  the 
company  at  Pittsburg,  Pa.,  of  any  accident 
and  injury  for  which  a  claim  Is  to  be  made, 
with  full  particulars  thereof,  and  full  name 
and  address  of  the  insured.'  Answer:  Re- 
fused." "(4)  There  is  no  sufficient  evidence 
that  the  company  waived  that  provision  of 
the  policy  which  has  Just  been  referred  to. 
Answer:  Befused.  If  the  Jury  find  that  the 
defendant  denied  all  liability  under  the  pol- 
icy, on  the  ground  that  the  preliminary  no- 
tice therein  provided  for  had  not  been  given 
In  time,  such  denial  of  liability  would  be  evi- 
dence of  a  waiver  of  proofs  of  loss,  and  the 
sufficiency  of  the  evidence  to  establish  such 
waiver  is  for  the  Jury."  "(8)  Under  the  un- 
disputed evidence  In  the  case  the  plaintiff 
has  not  shown  the  irrecoverable  loss  of  the 
sight  of  his  eye^  within  the  provision  of  the 
policy  entitling  him  to  specific  benefits  for 
the  irrecoverable  loss  of  the  sight  of  an  eye 
within  90  days  from  the  date  of  accident 
Answer:  Refused."  The  court  below  charg- 
ed In  part  as  follows  r  "But  what  Is  meant 
by  Immediate  written  notice  Is  notice  within 
a  reasonable  time  after  the  accident,  and 
what  is  a  reasonable  time  Is  for  the  Jury  to 
determine,  under  the  facts  and  circumstances 
of  the  case.  Under  the  peculiar  circnm- 
Btanoes  of  this  case,  and  eepeclally  In  view  of 
the  fact  that  the  plaintiff  did  not  know,  and 
had  no  reasonable  grounds  for  anticipating, 
the  result  of  the  injury  to  his  eye  until  on  or 
about  the  time  he  notified  the  defendant 
company  of  the  accident,  I  do  not  tliink  the 
court  Is  warranted  In  saying  as  a  matter  of 
law  that  that  notice  was  not  given  In  time, 
and  I,  therefore,  submit  it  as  a  question  of 
fact  to  be  determined  by  the  Jury," 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN.  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Stephen  Stone,  William  A  Stone,  Charles 
Corbet,  Edward  A.  Carmalt,  and  Nathan  L. 
Strong,  for  appellant.  Cadmus  Z.  Gordon 
and  Jacob  L.  Fisher,  for  appellee. 

STEWART,  J.  The  plaintiff,  while  a  pas- 
senger in  a  railroad  car,  received  a  wound  in 


his  right  eye,  throng  external,  violent,  and 
accidental  means,  independently  of  all  other 
causes,  which  resulted  In  a  total  and  Irre- 
coverable loss  of  vision  In  the  Injured  eye. 
The  Jury  so  found,  upon  evidence  which.  If 
convincing  to  them,  was  entirely  sufficient 
to  support  their  verdict.  The  only  questions 
raised  by  the  assignments  which  call  for  con- 
sideration are  those  which  challenge  the 
sufficiency  of  plalntlfTs  compliance  with  the 
provisions  of  the  policy  under  which  be  was 
insured,  in  the  matter  of  potlce  and  proofs. 
The  policy  contains  the  following  provision: 
"Immediate  written  notice  must  be  given  to 
the  company  at  Pittsburg,  Pa.,  of  any  ac- 
cident and  Injury  for  which  a  claim  la  to  be 
made,  with  full  particulars  thereof,  and  foil 
name  and  address  of  the  insured."  The  ac- 
cident occurred  December  14,  19&L  The 
written  notice  of  the  accident  was  not  given 
to  the  company  until  January  27.  following. 
Appellant  complains  that  the  delay  In  notify- 
ing the  company  was  so  great  that  the  court 
should  have  decided  It  as  a  matter  of  law 
adversely  to  the  plaintiff.  It  has  been  re- 
peatedly ruled.  In  actions  under  policies  re- 
quiring Immediate  notice  to  be  given  of  the 
accident,  that  the  word  "immediate"  Is  to 
be  construed  as  meaning  a  reasonable  time 
after  the  accident,  under  the  facts  and  cii^ 
cnmstances  of  the  particular  case.  Case* 
arise  where  the  delay  has  been  so  great  that 
the  court  is  fully  Justified  in  ruling  It  as  a 
matter  of  law,  but  this  occurs  only  where 
the  admitted  facts  and  circumstances  dis- 
close nothing  by  way  of  extenuation  or  ex- 
cuse. Where  the  facts  are  sufficient  to  ac- 
count in  some  measure  for  the  delay,  with- 
out reflecting  upon  the  diligence  or  good 
faith  of  the  assured,  it  is  for  the  Jury  to  say 
whether  the  delay  was  reasonable  or  not 
under  the  circumstances.  The  present  case 
Is  In  some  respects  exceptional.  The  finding 
of  the  Jury  refers  the  plalntlfTs  loss  of  vision 
In  his  right  eye  to  the  accident  which  hap- 
pened in  a  railroad  car,  thus  described  by 
Dr.  2SeIgler,  an  expert  witness,  called  by  the 
plaintiff:  "A  perforation  of  the  lens  by  a 
italnute  foreign  body,  or  of  some  anterior  por- 
tion of  the  eyeball,  which  caused  an  Inflam- 
mation of  the  tissues  surrounding  the  lens, 
thereby  disturbing  Its  nutrition,  a  cataract 
resulting  therefrom."  When  a  passenger  in 
a  railroad  car  is  so  unfortunate  as  to  get  a 
cinder  In  his  eye— and  that  Is  Just  what  hap- 
pened to  this  plaintiff — it  Is  not  such  an  un- 
usual occurrence  as  to  occasion  surprise,  or 
create  any  special  anxiety  as  to  results,  un- 
less Indeed  the  Irritation  and  pain  should 
long  continue.  A  disappearance  or  subsid- 
ence of  the  irritation  usually  denotes,  at 
least  to  people  without  technical  or  sdentlflc 
knowledge  in  regard  to  such  matters,  that 
the  foreign  substance  that  caused  the  dis- 
turbance has  not  found  lodgment  in  the  eye, 
and  it  at  once  ceases  to  be  a  matter  of  con- 
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cem.  The  plaintiff  was  made  painfully 
aware  of  the  fact  that  he  had  been  Btmck 
In  his  right  eye  by  a  spicula  of  some  sort, 
supposed  by  him  to  lie  a  cinder.  He  caiied 
to  his  assistance  a  fellow  passenger,  who  up- 
on examination  conld  find  nothing  foreign 
In  the  eye.  The  irritation  and  pain  that 
followed  the  accident  continued  during  the 
afternoon' and  night,  bat  by  the  next  morning 
both  had  subsided,  and  the  inconvenience 
and  discomfort,  then  but  slight,  soon  disap- 
peared entirely.  The  plaintiff  resumed  his 
work  as  a  practicing  dentist,  and  gave  the 
accident' no  further  thought  Several  weeks 
afterwards,  however,  realizing  some  impair^ 
ment  of  vision  in  the  eye  that  had  been  in- 
jured, he  had  the  ^e  examined  by  a  physi- 
cian who  happened  In  his  house  on  a  social 
call.  The  examination  there  made  was  su- 
perficial, bat  the  doctor  expressed  the  opin- 
ion that  a  cataract  was  forming  in  the  eye. 
Within  a  week  or  two  after,  either  oa  Janu- 
ary 4th  or  9th,  the  dimness  of  vision  mean- 
while having  increased,  plaintiff  consulted 
Dr.  Walters,  a  specialist,  who  found  the  be- 
ginning of  a  cataract,  but  no  exciting  cause 
for  it.  Now  It  may  be  that  had  the  plaintiff 
been  given  to  understand  at  either  of  these 
examinations  that  the  cataract  forming  in 
his  eye  could  be  attribnted  to  the  injury  he 
had  received  in  the  car,  it  would  have  been 
bis  duty  at  once  to  have  notified  the  com- 
pany of  the  accident  But  it  is  impossible 
to  derive  any  such  fact  from  the  evidence, 
at  least  with  that  certainty  with  which  it 
must  be  made  to  appear  before  the  court 
could  accept  it  as  a  fact  Dr.  Walters  says 
that  be  thought  that  the  cataract  might  be 
"traumatic"  In  its  nature,  but  he  does  not 
■ay  that  he  so  told  the  plaintiff,  and  It  is  by 
no  means  certain  that  the  latter  would  bare 
understood  its  relation  to  the  accident  had 
he  been  so  told. 

The  association  between  cataract  and  a 
■plrnla  of  cinder  which  weeks  before  bad 
found  Its  way  within  the  eye  and  Irritated  It 
for  a  day,  would  not  be  likely  to  occur  to  the 
unsclentlflc  mind.  It  did  not  occur  to  Dr. 
Walters  until  bis  second  examination  on  Jan-? 
oary  27th  the  day  plaintiff  sent  his  notice  to 
the  company;  nor  did  it  occur  to  Dr.  Zelg- 
ler,  another  of  plaintUTs  expert  witnesses, 
until  after  bis  second  examination  on  May 
13th,  and  It  has  not  yet  occurred  to  Dr.  Rob- 
inson, who,  testifying  on  behalf  of  the  de- 
fendant says  there  was  no  connection  what- 
ever between  the  cataract  which  blinded 
plaintiff's  eye  and  the  cinder  accident  and 
that  in  all  his  ex];>erience,  admittedly  large, 
he  has  never  seen  a  cataract  caused  by  cin- 
der getting  in  the  eye.  When  did  the  plain- 
tiff first  have  reason  to  believe  that  his  loss 
of  sight  resulted  from  the  accident  in  the 
car?  The  answer  to  this  question  would 
largely  determine  whether  the  notice  to  the 
company  was  unreasonably  delayed.  Like 
all  other  questions  of  fact  in  the  case,  it  was 


tar  the  Jury;   and  the  court  very  properly 
left  it  with  them,  under  very  full  and  fair 
instructions  as  to  the  law.    The  notice  in  tlie 
case,  though  It  did  not  Indicate  specifically 
the  day   on   which   the  accident   happened, 
stated  the  time  approximately,  and  stated 
specifically  where  and  under  what  circum- 
stances It  had  occurred.     Although  directed 
to  the  agent  of  the  company,  and  not  to  the 
home  office,  yet  it  was  forwarded  at  once  by 
the  agent  to  the  company,  and  its  receipt  was 
acknowledged.    In  point  of  substance  It  fair- 
ly met  the  requirements  of  the  policy.    The 
policy  contained  this  further  provision :    "Af- 
firmative proof  of  death  by  external,  violent 
and  accidental  means,  or  of  loss  of  limb  or 
sight  or  of  duration  of  disability,  must  also 
be   furnished   to    the    company   within    two 
months  from  the  time  of  death,  or  loss  of 
limb,  or  sight  or  of  the  termination  of  dis- 
ability."   Nothing  is  specified  as  to  the  ex- 
tent or  character  or  mode  of  the  proof  re- 
quired, except  that  it  be  affirmative.    In  Its 
letter  to  the  plaintiff  acknowledging  the  re- 
ceipt of  the  notice  sent  as  to  the  accident 
the  company,  in  positive  and  express  terms, 
refused  to  recognize  any  liability  to  the  plain- 
tiff, on  the  ground  that  the  notice  given  did 
not  follow  immediately   upon   the  accident 
This  letter  reads  In  part  as  follows:    "We 
hardly  feel.  Doctor,  that  we  can  for  a  mo- 
ment consider  the  claim,  the  notice  of  which 
comes  to  us  at  so  late  a  date.    If  you  will 
kindly  refer  to  your  policy  you  will  find  that 
notice  of  accidental  injury  must  be  given  to 
the  company  Immediately.    •    »    •    We  are 
extremely  sorry  that  this  matter  was  neglect- 
ed on  your  part  but  a  safe  and  businesslike 
conduct  of  insurance  business  will  not  per- 
mit us  to  disregard  so  vital  a  provision  of 
the  contract"    The  week  following  the  re- 
ceipt of  this  letter,  the  plaintiff  wrote  to  the 
company,  stating,  as  the  reason  of  delay  in 
giving  notice  of  the  accident,  that  he  bad 
not  expected  serious  results,  and  that  it  was 
only  when  the  doctor  advised  him  fully  as  to 
the  situation  that  he  traced  his  present  con- 
dition—loss of  sight  In  the  right  eye— to  the 
accident    The  reply  of  the  company,  under 
date  of  February  11th  was  another  equally 
positive  and  explicit  denial  of  liability,  on 
the  ground  of  delay  in  giving  notice;  but  it 
expressed  a  willingness,  on  the  part  of  the 
company,  that  the  plaintiff  submit  the  facts 
of  his  case,  not  proofs.    The  letter  proceeds : 
"Now  strictly  speaking,  as  we  have  said  be- 
fore, we  cannot  consider  ourselves  liable  un- 
der our  policy  for  the  Injury  you  suffered. 
Still  we  are  perfectly  willing,  if  you  desire, 
that  yon  submit  the  facts  of  your  case.    Per- 
haps there  may  be  an  equity  in  it  and  we 
will   look  into   the  matter  and  allow  that 
equity.    Legally  we  are  not  liable  and  cannot 
bar  out  the  conditions  of  our  policy,  but  If 
you  desire  to  fill  up  the  Inclosed  blanks  you 
may  do  so.    We  send  them  with  reservation 
of  all  our  rights,  waiving  under  the  condi- 
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tlons  of  the  policy,  but  simply  that  you  may 
present  the  facts  to  us,  and  that  you  may 
show  under  what  basis  you  are  asking  us  to 
recognize  a  claim  or  some  equities  for  your 
-disability  and  loss."  The  blanks  furnished 
the  company  were  filled  up  and  forwarded 
April  4tb,  the  delay  in  for^'arding  being  due 
to  the  absence  of  Dr.  Walters.  The  blank 
filled  up  by  Dr.  Walters,  accompanied  by  his 
Jurat,  may  be  fairly  regarded  as  the  affirma- 
tive proof  required  by  the  policy.  It  contain- 
ed an  express  averment  that  plaintiff,  while 
riding  in  the  train,  was  struck  in  the  eye  by 
a  foreign  body,  wlilch  lodged  In  the  eye,  and 
that  some  weeks  later  In  examining  the  eye 
he  found  a  cataract  practically  producing 
total  blindness.  If  anything  more  than  this 
was  required  by  the  company,  it  should  bo 
have  appeared  in  the  policy.  "While  courts 
will  extend  all  reasonable  protection  to  In- 
surers, by  allowing  them  to  hedge  themselves 
about  by  conditions  Intended  to  guard  against 
fraud,  carelessness,  want  of  interest,  and  the 
like,  they  will  nevertheless  enforce  the  salu- 
tary rale  of  construction  that  as  the  language 
of  the  conditions  is  theirs,  and  is  therefore 
in  their  power  to  provide  for  every  proper 
case.  It  is  to  be  construed  most  favorably  to 
the  Insured."    May  on  Insurance,  i  175. 

The  sworn  statement  of  Dr.  Walters  was 
affirmative  proof  of  what  was  claimed  by  the 
plaintiff  as  to  the  cause  of  the  accident  and 
the  extent  of  his  injury.  It  was  not,  as  we 
have  seen,  submitted  as  proof  of  loss;  but 
it  nevertheless  answered  the  whole  purpose 
of  the  policy  requirements,  in  sustaining  and 
corroborating  the  plaintiffs  statement  in  Its 
material  features.  It  is  unlmxwrtant  what 
the  purpose  was  in  forwarding  it,  if  it  met 
the  requirements  of  the  policy.  The  learned 
trial  Judge  so  held,  and  submitted  it  to  the 
Jury  to  determine  whether  It  had  been  for- 
warded without  unreasonable  delay.  But 
apart  from  this,  even  though  the  proofs  were 
defective,  and  were  not  sent  within  the  re- 
quired time,  the  defendant  was  not  In  posi- 
tion to  defend  on  any  such  ground.  It  dis- 
claimed liability  on  the  policy,  immediately 
upon  receipt  of  notice  of  the  accident,  on 
the  ground  that  the  notice  came  too  late.  It 
asserted  and  reasserted  Its  determination  to 
refuse  payment  because  of  the  plaintiff's  de- 
fault In  this  respect,  and  only  sent  the  blanks 
for  proofs  to  the  plaintiff  because  of  his  im- 
portunity, and  to  the  end  that  It  might  de- 
termine whether  there  were  equitable  con- 
siderations which  should  move  them,  not  to 
pay  a  legal  obligation,  but  rather  to  extend 
charitable  relief.  It  is  settled  law  that  an 
unqualified  refusal  to  pay  a  loss,  based  on 
facts  within  the  company's  knowledge,  and 
made  under  such  circumstances  as  to  Justify 
the  Insured  in  believing  that  the  rendition  of 
proofs  would  be  a  vain  act,  and  that  they 
would  not  be  examined.  Is  an  equivalent  of 


an  express  agreement  of 'waiver.  The  rule 
is  thus  stated  In  May- on  Insurance  (section 
469) :  "A  disOnct  denial  of  liabUity  and  re- 
fusal to  pay,  on  the  ground  that  there  Is  no 
contract,  or  that  there  is  no  liability,  is  a 
waiver  of  the'  condition  requiring  proof  of 
the  loss.  It  Is  equivalent  to  a  declaration 
that  they  will  not  pay  though  the  proof  be 
furnished;  and,  to  require  the  presentation 
of  proof  in  such  a  case,  when  it  can  be  of  no 
Importance  to  either  party,  and  the  conduct 
of  the  party  In  favor  of  whom  the  stipulation 
is  made  has  rendered  It  practically  super- 
fluous, iB  but  an  Idle  formality,  the  observ- 
ance of  which  the  law  will  not  require." 
The  doctrine  here  expressed  has  received  re- 
peated recognition  by  this  court  We  need 
only  refer  to  Fenna.  Fire  Ins.  Co.  v.  Dougher- 
ty, 102  Pa.  5G8,  Inland  Ins.,  etc.,  Co.  v. 
Stauffer,  33  Pa.  397,  Home  Ins.  Co.  v.  Davis, 
98  Pa.  280,  and  Lebanon  Mutual  Ins.  Co.  v. 
Erb,  112  Pa.  149,  4  Atl.  8. 

A  review  of  the  whole  case  has  satisfied 
us  that  appellant  Is  without  cause  of  com- 
plaint It  was  fairly  submitted  on  the  facta, 
and  the  instructions  as  to  the  law  were  cor- 
rect Appellant  was  given  a  larger  latitude 
In  Its  defense  than  It  was  entitled  to  claim. 

Judgment  affirmed. 

(.ta  Fa.  410) 
BRACKEN  T.  PENNSYLVANIA  H.  CO. 
(Supreme  Court  of  Pennsylvania.    Jan.  4,  1909.) 

1.  TBIAL  (I  260*)— RJIFUBAI,  OF  iRSTSUCnORS 
GiVKR. 

Where  defendant  asks  InBtnictions  as  to 
the  duty  of  a  person  entering  on  five  tracks  of 
a  railroad  before  crossing  the  same,  the  denial 
of  the  instructions  was  harmless  where  two 
other  points  were  submitted  by  defendant,  each 
defining  the  same  standard  of  duty  as  was  as- 
serted m  the  first  and  both  were  affirmed. 
.Ed.  Note.— For  other  cases,  see  Trial,  Cent 
g.  a  651-659;    Dec.  Dig.  §  260.»] 

2.  Evidence  (§  474*)  —  Opinion  Evidence  — 

ADlnSSIBILITT. 

Where  a  witness  is  familiar  with  a  partica- 
lar  grade  crossing,  having  seen  trains  frequent- 
ly passing  it  he  may  be  permitted  to  testify 
that  a  particular  train  was  ranning  at  the 
usual  rate,  though  he  was  not  an  expert 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  §  2202 ;   Dec.  Dig.  S  474.*] 

3.  Appeal  and  Ebbok  (§  1201*)— Exvebsait- 
New  TbiaXt-Additionai.  Pabties. 

Where  an  action  for  wrongful  death  is 
brought  in  a  father's  name,  the  mother's  name 
may  be  added  as  a  party  plaintiff  after  the  case 
has  been  reversed  on  ai^eal,  and  is  called  for 
second    trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  axid 
Error,  Dec.  Dig.  S  1201.»] 

4.  Continuance  (|  30*)— Grounds— Surpbisk 
bt  augnduent. 

Where  an  action  by  a  father  is  brought 
for  the  use  of  another  and  judgment  for  plain- 
tiff is  reversed,  and  the  name  of  the  mother  is 
then  added  by  amendment,  omitting  the  name  of 
the  use  plaintiff,  such  omission  is  no  gronnd  for 
a  continuance  on  the  ground  of  surprise. 

[Ed.  Note.— For  other  cases,  see  Continuance. 
Dec.  Dig.  S  30.»] 
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Appeal  from  Court  of  Common  Pleas,  Cam- 
bria Coimty. 

Action  by  H.  C-  Bracken  against  the  Penn- 
sylvania Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

At  the  trial  the  defendant,  by  Mr.  Storey 
as  counsel,  pleaded  surprise  as  follows:  "The 
court  having  directed  that  the  jury  be  qual- 
ified to  try  the  case  of  Hudson  G.  Bracken 
against  the  Pennsylvania  Railroad  Company, 
entered  to  No.  32,  June  term,  1903,  H.  W. 
Storey,  counsel  for  the  defendant  company, 
objects  to  the  changing  of  the  parties  at 
this  time — ^JuBt  as  the  jury  Is  to  be  sworn — 
from  that  of  Hudson  Bracken,  for  the  use 
of  W.  David  Lloyd,  against  the  Pennsylvania 
Railroad  Company,  for  the  following  rea- 
sons; (1)  That  the  record  shows  that  the 
judgment  was  assigned  to  W.  D.  Lloyd  and 
an  appeal  taken  to  the  superior  court  in  that 
way.  (2)  That  the  cause  was  put  down  for 
trial  for  the  March  term  of  court  In  the 
name  of  Lloyd  v.  Pennsylvania  Railroad 
Company,  and  so  appears  on  the  official 
calendar  and  in  the  public  advertisements 
in  the  newspapers  in  the  list  of  causes  for 
trial.  (8)  That  the  subpoenas  Issued  to  the 
defendant  company  were  in  the  name  of  and 
for  the  use  of  W.  D.  Lloyd  against  the  Penn- 
sylvania Railroad  Company.  (4)  We  plead 
surprise  at  the  changing  of  the  parties  at 
this  time,  and  state  to  the  court  that  we 
have  not  subpoenaed  any  witnesses  and  have 
none  In  court,  and  are  unable  to  meet  the 
case  of  Bracken  (Lloyd)  v.  Pennsylvania 
Railroad.  Therefore  we  ask  that  the  cause 
be  continued." 

The  Court:  "This  cause  was  heretofore 
tried  in  this  court  under  the  title  of  Hudson 
C.  Bracken  v.  P.  R.  R.  Company.  After  ver- 
dict and  judgment  entered  thereon,  the  Judg- 
ment was  assigned  to  W.  David  Lloyd,  and, 
upon  appeal,  the  Judgment  entered -in  the 
court  below  was  reversed,  set  aside,  and  a 
venire  de  novo  awarded  by  the  superior 
court  We  believe  this  disposes  of  any  claim 
by  Mr.  Lloyd  out  of  the  assignment  of  the 
Judgment,  as  It  no  longer  exists,  and  the 
cause  of  action  remains  in  Hudson  C.  Brack- 
en, and  the  Jury  should  be  qualified  to  try 
that  cause.  For  this  reason,  we  deny  the 
motion  of  counsel  for  the  defendant  com- 
pany, note  an  exception,  and  seal  a  bill." 

The  attention  of  the  court  having  been 
called  to  the  omission  to  dispose  of  the  rule 
granted  March  6,  1905,  to  show  cause  why 
the  plaintiff  should  not  be  allowed  to  amend 
the  statement  by  Including  therein  the  name 
of  Alice  Bracken,  the  mother  of  the  dece- 
dent and  wife  of  Hudson  C.  Bracken,  the 
plaintiff,  before  Jury  sworn,  upon  motion  of 
counsel  for  plaintiff,  that  the  rule  is  now 
made  absolute  atti  the  name  of  Alice  Brack- 
en Is  added  to  the  pleadings,  as  one  of  the 
parties  plaintiff. 

H.  W.  Storey,  counsel  for  defendant,  ob- 
jects to  tbe  amendment  for  the  reason  that 


the  statute  of  limitations  interposes  inas- 
much as  the  death  of  the  son  occurred  on 
November  29,  1902,  and  that  the  making  of 
the  rule  absolute,  after  the  intervention  of 
several  regular  terms  of  court,  would  be  im- 
proper and  illegal,  and  we  ask  the  court  to 
note  an  exception. 

The  Cpurt:  "Exception  noted  and  bill 
sealed." 

Louis  Sehenkemeyer,  a  witness  called  by 
the  plaintiff,  was  asked  this  question:  "Mr. 
Lloyd:  Q.  How  was  It  [the  train]  going  com- 
pared with  the  trains  usually  going  over  the 
crossing!  Mr.  Storey:  Objected  to  for  the 
reason  the  question  calls  for  an  opinion  of 
the  witness.  The  Court:  We  overrule  the 
objection,  note  an  exception,  and  seal  a  bill 
for  defendant.  Q.  How  was  It  going  com- 
pared with  the  trains  usually  going  over 
that  crossing?  A.  I  suppose  I  have  seen 
trains  going  over  that  crossing  as  fast  as 
that  train  was  running,  but  It  is  a  hard  mat- 
ter for  a  man  that  is  not  familiar  with  it  to 
tell.  Q.  Do  you  mean  by  that  the  train  was 
going  as  fast  as  the  fastest  train  that  you 
have  seen  going  over  that  crossing?  Mr. 
Storey:  Objected  to  as  Incompetent  and  as 
asking  for  an  opinion  from  the  witness,  and 
for  the  reason  that  counsel  la  attempting  to 
get  something  out  of  the  witness  when  he 
has  repeatedly  said  that  he  could  not  de- 
termine the  speed  of  any  train.  The  Court: 
The  objection  Is  overruled,  exception  noted, 
and  bill  sealed  for  the  defendant  A.  I  am 
telling  you  that  the  train  was  going  at  the 
usual  rate  of  speed,  at  a  fast  rate  of  speed, 
and  that  Is  about  all  I  can  say  about  that; 
but  there  are  trains  that  have  run  faster 
through  there,  I  think,  as  I  have  under- 
stood they  have." 

Andrew  Dennlson,  a  witness  called  by  the 
plaintiff,  was  asked  this  question:  "Q.  How 
fast  was  it  [the  train]  coming?  A.  I  could 
not  tell  you  that  Q.  How  fast  was  It  com- 
ing compared  with  passenger  trains  running 
over  that  crossing?  Mr.  Storey:  We  think 
this  is  objectionable.  Some  passenger  trains 
run  faster  than  others.  The  Court:  The  ob- 
jection is  overruled,  an  exception  noted,  and 
a  bill  sealed  for  the  defendant  A.  It  was 
coming  straight  at  me.  I  think  it  was  com- 
ing pretty  fast.  It  was  going  as  fast  as  they 
run  passenger  trains  through  there.  Q.  Was 
this  train  going  as  fast  as  passenger  trains 
cross  this  crossing  when  the  gates  are  down? 
A.  Yes,  sir;   I  think  it  was." 

Defendant  presented  this  point:  "Where 
there  are  five  tracks  on  the  main  line  of  a 
trunk  railroad.  It  is  the  duty  of  one  cross- 
ing to  look  and  listen,  in  both  directions, 
even  after  be  has  crossed  three  of  the 
tracks.  The  Court:  This  proposition  is  for 
the  Jury,  and  the  request  Is  denied.  We  may 
add  that  we  know  of  no  court  that  has  ever 
held  as  a  proposition  of  law  that  one  must 
stop,  look,  and  listen  between  the  several 
tracks  of  the  railroad.    Negligence  has  been 
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defined  to  be  a  lack  of  caution  according  to 
the  circumstances,  and  the  Jury  must  deter- 
mine whether  or  not,  after  one  haa  crossed 
a  number  of  tracks  of  a  railroad.  It  would 
be  safer  for  hlni  to  stop,  or  safer  to  go  on." 

Verdict  for  plalntUf  for  $1,906.70,  upon 
which  Judgment  was  entered  for  $1,750;  all 
above  that  amount  having  been  remitted. 

Argued  before  MITCHSLL,  C.  3.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

H.  W.  Storey,  for  appellant  William  Wil- 
liams and  W.  David  Lloyd,  for  appellee. 

STEWART,  J.  That  the  evidence  was 
anffldent  to  carry  this  case  to  the  Jury  on 
the  question  of  defendant's  negligence  is  not 
disputed.  The  effort  was  to  charge  the  young 
lad  who  met  his  death  with  contributory  neg- 
ligence. These  were  the  circumstances:  The 
boy,  Harry  Bracken,  under  the  age  of  13 
years,  was  playing  with  some  companions  at 
a  {Mint  near  the  railroad  crossing  between 
Johnstown  and  Morrellvllle  on  the  Cambria 
side.  The  safety  gates  at  the  crossing  were 
closed  to  give  a  clear  track  to  a  passing  en- 
gine or  train,  and  several  wagons  and  cabs 
were  waiting  outside  for  the  lifting  of  the 
gates.  As  soon  as  lifted,  these  cabs  and 
wagons  entered  upon  the  crossing.  Toung 
Bracken  and  two  of  his  companions  got  up- 
on the  rear  end  of  the  wagon  third  from  the 
gates,  with  a  view  to  cross  over.  The  rail- 
road tracks  at  this  point  are  five  in  number. 
Before  proceeding  far  upon  the  crossing,  two 
of  the  boys,  not  because  of  any  sense  of 
danger,  but  simply  to  return  to  the  Cambria 
side.  Jumped  from  the  wagon.  As  soon  as 
they  had  alighted,  they  observed  an  ap- 
proaching passenger  train  c'oming  with  rapid 
speed  from  the  west,  and  then  not  more 
than  15  or  20  yards  from  the  wagon.  They 
signaled  as  best  they  could  to  Bracken,  who 
was  well  toward  the  front  of  the  wagon,  but 
In  another  Instant  the  wagon  with  Bracken 
In  it  having  crossed  three  of  the  tracks  was 
on  the  fatal  fourth,  where  the  collision  oc- 
curred. The  driver  escaped  by  Jumping  Just 
In  time,  the  wagon  was  utterly  demolished, 
and  the  boy  instantly  kUled  by  the  passing 
train.  Several  of  the  witnesses  testified  that, 
when  they  saw  the  boy  on  the  wagon,  be 
was  not  looking  In  the  direction  from  which 
the  train  approached.  None,  however,  say 
that  they  had  him  under  their  eyes  for  more 
than  an  instant,  and  that  immediately  be- 
fore the  accident  occurredv  A  single  witness 
testified  that  had  the  boy  looked  to  the  west 
when  the  wagon  was  on  track  No.  3,  while 
he  might  not  have  been  able  to  see  the  en- 
gine or  cars  of  the  approaching  train,  be- 
cause of  standing  cars  on  a  nearer  track,  be 
could  have  seen  the  smoke  and  steam  from 
the  train  approaching.  The  inference  de- 
fendant sought  to  derive  from  the  testimony 
was  that  the  boy  was  either  negligent  in 
falling  to  observe  the  train  approaching  In 
time  to  escape  the  danger,  or,  if  he  did  ob- 


serve It,  was  reckless  in  attempting  to  cross 
track  No.  2  after  the  danger  became  ap- 
parent. That  failure  attended  the  effort  to 
persuade  the  Jury  that  the  boy's  negligence 
contributed  to  the  accident  cannot  be  sur^ 
prising  to  one  who  reads  carefully  the  evi- 
dence. We  are  here,  however,  concerned  only 
to  inquire  whether  the  defendant,  because  of 
misdirection  by  the  trial  Judge  as  to  the  law 
governing  the  case,  was  denied  a  fair  oppor- 
tunity to  make  good  its  contention  In  this  re- 
gard before  the  Jury.  The  complaint  is  with 
respect  to  the  answer  given  the  first  of  the 
points  submitted  by  the  defendant.  The 
point  asked  the  court  to  say:  "Where  there 
are  five  tracks  on  the  main  line  of  a  trunk 
railroad,  it  is  the  duty  of  one  crossing  to 
look  and  listen  In  .both  directions  even  after 
he  has  passed  three  of  the  tracks."  The  an- 
swer to  this  question  was  as  follows:  '"nils 
proposition  is  for  the  Jury,  and  the  request 
is  denied.  We  may  ^add  that  we  know  of  no 
court  that  has  ever  'held  as  a  proposition  of 
law  that  one  must  stop,  look,  and  listen  be- 
tween several  tracks  of  the  railroad.  Negli- 
gence has  been  defined  to  be  a  lack  of  cau- 
tion according  to  the  circumstances,  and  the 
Jury  must  determine  whether  or  not,  after 
one  has  crossed  a  number  of  tracks  of  a 
railroad,  it  would  be  safer  for  him  to  stop, 
or  safer  to  go  on."  Clearly  this  answer  went 
wide  of  the  mark,  because  of  a  misapprehen- 
sion of  what  was  included  in  the  point  sul>- 
mltted.  The  attention  of  the  trial  Judge 
should  have  been  called  to  the  mistake.  The 
point  did  not  ask  Instructions  to  the  effect 
that  it  was  the  dnty  of  one  who  had  crossed 
three  tracks  to  stop,  look,  and  listen  before 
entering  on  the  fourth  track.  Had  it  em- 
braced any  such  proposition,  the  refusal  of 
the  point  would  have  been  entirely  correct. 
Ayers  v.  Railway  Company,  201  Pa.  124,  50 
Atl.  958.  The  standard  of  duty  asserted  by 
the  point  was  a  legal  obligation  to  look  and 
listen  before  advancing  upon  the  fourth 
track.  In  other  words,  what  the  point  as- 
serted was  that  it  is  the  dnty  of  one  at- 
tempting to  cross  several  tracks  not  to  cease 
his  watchfulness  upon  crossing  the  first  or 
the  second  in  safety,  but  to  continue  to  ex- 
ercise his  senses  and  be  observant  of  obvious 
conditions  until  the  crossing  has  been  ac- 
complished. So  explained,  the  point  should 
have  been  affirmed.  But  we  cannot  see  that 
defendant  was  in  anywise  prejudiced  by  its 
rejection  or  the  answer  given  in  view  of  .the 
fact  that  two  other  points  were  submitted  by 
the  defendant,  each  defining  virtually  the 
same  standard  of  duty  as  was  asserted  in 
the  first,  both  of  which  were  unqualifiedly 
affirmed.  These  points  were,  second,  "that  If 
the  driver  and  the  decedent  were  guilty  of 
contributory  negligence  in  not  looking  and 
listening  after  entering  on  the  crossing  the 
plaintiff  cannot  recover ;  •  •  *  fourth, 
that  If  the  Jury  believe  the  decedent  was  a 
bright.  Intelligent  boy,  and  of  sufficient  men- 
tal capacity  and  knowledge  to  comprehend 
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danger,  and  did  not  nafe  ordlnaiy  precaution 
by  looking  for  tbe  approaching  train,  tbe 
plaintiff  cannot  recoyer."  Tbere  was  noth- 
ing In  the  answer  to  tbo  first  point  which 
conflicted  In  the  slightest  with  the  law  as  de- 
clared In  tbe  answers  to  the  second  and 
fourth.  Had  the  first  point  contained  what 
tbe  trial  Judge  supposed,  Its  rejection  would 
have  been  entirely  correct  All  the  defend- 
ant  lost  through  the  mistake  was  a  qualified 
affirmance  of  tbe  first  point,  which  loss  was 
fully  made  up  by  the  repeated  and  unquali- 
fied affirmance  of  the  doctrine  therein  as- 
serted In  the  answers  to  the  succeeding 
points.  This  must  hare  left  defendant  with- 
out prejudice,  and  because  we  think  this  ao 
evident,  conceding  the  mistake,  the  case  does 
not  call  for  a  reversal  on  this  assignment. 

Tbe  third  and  fourth  assignments  relate  to 
tbe  admission  of  the  testimony  of  several 
witnesses  as  to  tbe  rate  of  speed  maintained 
by  tbe  train  at  tbe.  crossing.  These  require 
but  a  word  by  way  of  review.  Not  being 
trainmen,  and  being  without  any  experience 
which  would  enable  them  to  form  any  intelli- 
gent judgment  as  to  tbe  rate  of  speed  per 
hour  at  which  tbe  train  was  moving,  but 
being  familiar  with  the  particular  crossing, 
and  frequently  having  seen  trains  pass  at 
this  point,  they  were  permitted  to  state  that, 
so  far  as  they  could  judge,  the  train  was 
running  at  a  rato  which  was  Usually  main- 
tained at  the  crossing  when  the  gates  were 
closed.  We  see  no  error  In  this.  The  testi- 
mony bore  upon  both  disputed  points — the 
negligence  of  tbe  defendant  and  the  contribu- 
tory negligence  of  the  boy — and  the  question 
was  one  of  fact  In  regard  to  which  expert 
knowledge  was  not  required  in  order  to 
qualify  one  to  speak  with  sufficient  accuracy 
for  the  legitimate  purposes  of  tbe  case.  It 
could  be  determined  as  well  from  common 
observation  and  experience. 

The  action  was  originally  brought  la  the 
name  of  Hudson  C.  Bracken,  tbe  father  of 
tbe  boy  who  was  killed,  and  a  trial  was  had 
on  tbe  case  as  it  thus  stood  on  the  record, 
resulting  in  a  verdict  for  tbe  plaintiff.  While 
a  motion  for  a  new  trial  was  pending,  and 
at  tbe  Instance  of  the  plaintiff,  a  rule  issued 
to  abow  cause  why  the  name  of  Alice  Brack- 
en, tbe  mother  of  tbe  decedent,  and  wife  of 
Hudson  C.  Bracken,  should  not  be  added  as 
party  plaintiff.  Tbe  motion  for  a  new  trial 
having  been  refused,  an  appeal  was  taken  to 
tbe  superior  court,  which  resulted  In  a  re- 
versal for  errors  which  are  not  repeated  here, 
and  therefore  do  not  concern  us.  When  tbe 
case  was  called  for  trial  a  second  time.  March 
2,  1908,  no  answer  had  been  filed  to  tbe  role 
for  amendment  and  tbe  motion  remained  un- 
'dlsposed  of.  Before  the  jury  was  sworn,  the 
attention  of  the  court  having  been  called  to 
tbe  undisposed  of  motion,  tbe  rule  was  made 
absolute,  and  It  was  ordered  "that  tbe  name 
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of  Alice  Bracken  be  -added  to  the  pliiadln^ 
as  one  of  the  partite  plaintiff."  Tbe  Jury 
was  then  sworn  as  to  both  plaintiffs.  The 
action  of  the  court  In  allowing  tbe  amend- 
ment is  made  tbe  subject  of  another  assign- 
ment It  is  only  necessary  to  refer  to  tbe 
case  of  Weaver  v.  Iselln,  161  Pa.  886,  29 
Atl.  ,49,  as  ample  and  conclusive  authority 
for  tbe  action  of  tbe  court  In  that  case  tbe 
suit  was  brought  by  the  father  alone,  and 
the  amendment  adding  the  name  of  tbe  wife 
as  party  plaintiff  was  allowed  upon  the  ar- 
gument of  the  appeal  In  this  court  from  the 
judgment  of  tbe  lower  court  The  matter 
is  thus  disposed  of  in  the  opinion  filed  In  the 
case:  "We  have  no  doubt  as  to  the  right  of 
the  plaintiffs  to  amend,  in  tbe  manner  pro- 
posed, even  at  this  stage  of  the  case.  It  ap- 
pearing that  the  name  of  Susanna  Weaver, 
wife  of  the  plaintiff  George  Weaver,  was 
omitted  from  the  record  by  mistake,  and 
counsel  having  moved  to  amend  by  adding 
her  name  as  one  of  tbe  plaintiffs,  it  is  or- 
dered that  the  record  be  amended  according- 
ly." The  amendment  in  that  case  was  open 
to  every  objection  that  is  urged  here. 

Before  the  amendment  was  allowed  here 
changing  tbe  parties,  tbe  case  had  appeared 
on  the  trial  list  as  that  of  Hudson  C.  Bracken, 
to  the  Use  of  W.  D.  Lloyd,  v.  tennsylvanla 
Railroad  Company.  It  seems  that,  after  the 
result  was  reached  on  tbe  first  trial,  Hudson 
C.  Bracken  assigned  tbe  Judgment  obtained 
to  Lloyd.  Tbe  amendment  omitted  tbe  name 
of  this  use  plaintiff,  and  tbe  case  stood  in 
tbe  name  of  the  legal  plaintiffs  alone.  Be- 
cause of  this  omission  defendant  claimed  sur- 
prise and  demanded  a  continuance,  which 
was  refused.  This  refusal  to  continue  Is 
made  the  subject  of  tbe  remaining  assign- 
ment The  fact  that  tbe  case  appeared  on 
tbe  trial  list  to  tbe  use  of  another  than  tbe 
legal  plaintiff  was  of  no  consequence  what- 
ever; nor  was  it  at  all  material  that  In  tbe 
appeal  to  tbe  superior  court  the  use  plaintiff's 
name  appeared.  The  cause  ot  action  was  In 
the  legal  plaintiffs  alone,  and  tbe  party 
marked  as  use  plaintiff.  If  be  bad  any  rights 
whatever  in  tbe  action,  could  recover  them 
only  as  tbe  cause  of  action  in  the  legal  plain- 
tiffs was  established  on  the  trial.  It  was  not 
the  right  of  recovery  in  any  use  plaintiff 
that  defendant  was  called  upon  to  meet  but 
the  right  of  the  legal  plaintiffs.  The  amend- 
ment omitting  tbe  use  party's  name  was  not 
merely  formal,  but  wholly  unnecessary.  If 
tbe  defendant  thought  to  defeat  the  action 
solely  because  the  use  plaintiff  bad  no  right 
to  recover,  and  neglected  to  prepare  its  de- 
fense against  the  legal  plaintiffs  who  alone 
had  tbe  right  of  action,  it  was  tbe  kind  of 
mistake  which  ought  never  to  be  allowed  to 
delay  tbe  trial  of  a  case. 

The  assignments  of  error  are  overruled, 
and  tbe  Judgment  is  affirmed. 
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TP.  et  al. 
(Supreme  Court  of  Pennsylvania.    Jan.  4, 1909.) 

1.  Highways  (8  125*)— Taxation— Road  Tax 
— "Last  Adjusitid  Valuation." 

Under  Act  April  12,  1905  (P.  L>  142),  pro- 
viding for  tlie  levy  of  a  road  tax  on  ''the  last 
adjusted  valuation"  for  county  purposes,  there 
is  no  such  valuation  nntil  the  county  commis- 
sioners have  corrected  the  assessor's  return,  and 
the  board  of  revision  has  given  the  taxpayers  op- 
portunity to  object. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  »  125.*] 

2.  Taxation    (J    496*)  —  Adjudication    of 
BoABD  OT  Revision— Appeai/— Effect. 

Act  April  19,  1889  (P.  L.  37),  authorizing 
any  owner  of  taxable  property  dissatisfied  with 
the  valuation  of  the  board  of  revision  to  ap- 
peal, does  not,  because  of  such  an  appeal,  pre- 
vent the  collection  of  the  tax. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Dec  Dig.  }  4»5.*] 

3.  HiGHWATS  (J  129*)— Road  Tax— Iixeqal- 
iry- Injunction. 

Act  April  15,  1834  (P.  L.  509),  authorizins 
a  taxpayer  to  appear  before  the  county  com- 
missioners sitting  as  a  board  of  revision  asking 
relief  from  a  tax,  affords  no  such  adequate  rem- 
edy, at  law  as  to  exclude  the  jurisdiction  in 
equity  to  restrain  the  supervisors  of  a  town 
from  levying  a  road  tax  on  a  valuation  of  prop- 
erty which  IS  not  under  Act  April  12,  1905  (P. 
U  42),  based  on  the  last  adjusted  valuation  for 
connty  purposes. 

[Bd.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  8  129.*]  ^^ 

Appeal  from  Court  ot  Common  Pleas, 
Westmoreland  County. 

Bill  by  the  H.  C.  Frick  Coke  Company 
against  the  township  of  Mt.  Pleasant  and 
J.  A.  Porch,  tax  collector.  Decree  for  plaiu- 
titt    Defendants  appeal.    Affirmed. 

The  court  entered  a  decree  as  follows: 
"And  now,  June  27,  1908,  this  case  having 
been  heard  on  bill,  answer,  and  proofs,  and 
after  argument  and  due  consideration,  it  is 
ordered,  adjudged,  and  decreed  that  the  road 
taxes  In  Mt  Pleasant  township  for  the  year 
1907  have  been  paid  by  the  plaintiff  com- 
pany so  far  as  It  Is  legally  chargeable  there- 
with, and  the  said  township  of  Mt.  Pleasant 
and  J.  A.  Porch,  collector  of  said  taxes,  are 
hereby  enjoined  and  restrained  from  the 
collection  of  any  other  road  tax  from  the 
said  plaintiff  for  the  year  1907;  that  the  de- 
fendants pay  the  costs  of  this  proceeding." 
Error  assigned  was  the  decree  of  the  court. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTRBZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

James  S.  Beacom  and  David  L.  Newill,  for 
appellants.  James  S.  Moorhead  and  Robert 
W.  Smith,  for  appellee. 

MESTRBZAT,  J.  This  bill  was  filed  by 
the  plaintiff  to  restrain  the  defendants  from 
collecting  road  taxes  for  the  year  1907.  The 
prayer  of  the  bill  was  granted,  and  the  de- 
fendants have  appealed. 


The  township  of  Mt.  Pleasant,  one  of  the 
defendants,  is  a  township  of  the  second 
class.  The  plaintiff  company  Is  the  owner 
of  property  in  the  township,  the  valuation  of 
which  for  county  purposes  for  the  year 
1906  had  been  fixed  and  adjusted  at  $2,014,- 
545.  As  required  by  law,  the  road  super- 
visors of  the  township  met  In  March,  1907, 
and  levied  a  tax  on  the  taxable  property 
therein  for  road  purposes  at  the  rate  of 
4%  mlllB  for  work  tax  and  2V^  mills  for  cash 
tax,  or  seven  mills  in  all.  On  May  31,  1907, 
the  plaintiff  company  tendered  to  defend- 
ant Porch,  the  treasurer  of  the  township, 
$13,397.67,  the  amount  of  road  tax  due  upon 
the  valuation  of  the  plaintiff's  property  for 
the  year  1906.  The  treasurer  declined  to 
receive  the  amount  in  full  satisfaction  of 
the  road  tax,  but  did  accept  It  on  account 
of  the  road  taxes  due  from  the  plaintiff  for 
the  year  1907.  The  assessor  of  the  defend- 
ant township  made  and  returned  a  valuation 
for  the  purpose  of  taxation  to  the  connty 
commissioners  for  the  triennial  year  of  1906 
prior  to  March  1,  1907.  Ttiis  valuation  was 
revised  and  Increased  by  the  county  com- 
missioners, sitting  as  a  board  of  revision,  on 
June  25,  1907.  From  the  valuation  thus  fix- 
ed by  the  board,  the  plaintiff  company  ap- 
pealed to  the  common  pleas,  and  its  valua- 
tion was  not  finally  adjudicated  by  that 
tribunal  until  later  in  the  year  1907.  Sub- 
sequent to  the  decree  of  the  common  pleas, 
revising  and  fixing  the  valuation,  defendant 
Porch,  treasuirer  of  the  township,  notified  the 
plaintiff  company  that  on  the  valuation  fix- 
ed by  the  court  there  was  still  due  from  It 
for  road  taxes  for  the  year  1907  the  sum  of 
$16,664.38  for  work  tax,  and  $11,524.86  for 
cash  tax,  to  which  a  penalty  of  5  per  centum 
would  be  added  after  November  Ist,  and 
threatened  to  levy  upon  and  sell  the  plain- 
tifTs  personal  property  In  payment  of  the 
balance  thus  claimed  to  be  due.  This  blU 
was  then  filed  to  restrain  the  defendant 
township  and  its  collector  from  collecting 
the  additional  sum  alleged  to  be  due  the 
township  for  road  taxes. 

As  suggested  by  the  court  below,  the  de- 
termination of  the  cause  requires  the  solu- 
tion of  two  questions,  viz.:  (1)  What  Is 
meant  by  "the  last  adjusted  valuation  for 
county  purposes"  as  the  phrase  is  used  in 
the  act  of  April  12,  1905  (P.  L.  142)?  (2) 
If  aggrieved,  is  plaintiff  entitled  to  equitable 
relief  as  pirayed  for  in  its  bill?  The  learn- 
ed trial  Judge  has  correctly  answered  both 
questions,  and  his  very  clear  and  full  dis- 
cussion amply  sustains  his  conclusion. 

The  township  of  Mt.  Pleasant,  being  a 
township  of  the  second  class.  Is  within  the 
provisions  of  the  act  of  AprU  12,  1905  (P. 
L.  142).-  The  second  section  of  the  act  re- 
quires the  supervisors  to  meet  on  the  first 
Monday  of  Marcli,  and  "proceed  tmmediate- 
ly  to  levy  a  road  tax,  which  shall  not  exceed 


•For  other  case*  see  same  toplo  and  section  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  data,  *  Reporter  Indexes 
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ten  mills  on  each  dollar  of  yalnatlon,  this 
valuation  shall  be  the  last  adjusted  valuation 
for  county  purposes,  and  ■which  shall  be  fur- 
nished to  said  road  supervisors  by  the  com- 
missioners of  the  proper  county."  The 
section  also  provides  that,  before  Issuing 
the  duplicate  and  warrant  for  the  collection 
of  road  taxes,  the  board  of  supervisors  of 
every  township  that  has  not  abolished  the 
work  tax  shall  give  all  taxables  "full  oppor- 
tunity to  work  out  their  respective  taxes." 
By  the  sixth  section  of  the  act,  all  taxpayers 
who  pay  their  taxes  before  June  Ist  shall  re- 
ceive an  abatement  of  5  per  centum,  all 
taxes  paid  to  the  treasurer  between  June  Ist 
and  November  1st  must  be  paid  in  full, 
and  taxes  paid  thereafter  must  be  paid  with 
a  penalty  of  6  per  centum.  It  will  be  ob- 
served that  the  basis  for  levying  the  tax 
is  "the  last  adjusted  valuation  for  county 
purposes,  and  which  shall  be  furnished  to 
said  road  supervisors  by  the  commissioners 
of  the  proper  county."  In  March,  1907,  when 
the  supervisors  of  Mt  Pleasant  township  met 
to  levy  the  tax,  pursuant  to  the  act  of  1905, 
what  was  "the  last  adjusted  valuation  for 
county  purposes"  furnished  to  the  supervi- 
sors of  the  township  by  the  county  commis- 
sioners? It  was  upon  that  valuation  that 
the  statute  required  the  supervisors  to  make 
the  levy  for  the  year  1907.  The  plaintiff 
maintains  that  it  was  the  valuation  of  190C, 
which.  It  is  conceded,  had  been  adjusted  by 
the  proper  taxing  authorities.  The  defend- 
ants contend  that  it  was  the  valuation  made 
by  the  township  assessor  and  returned  to 
the  county  commissioners  In  the  fall  of  1906 
for  the  purposes  of  taxation  for  the  year 
1907.  The  learned  court  below  sustained 
the  plaintiff's  contention. 

The  taxing  system  of  this  state  Is  entirely 
a  creature  of  statutory  law,  and  the  several 
steps  required  to  be  taken  In  the  assessment 
and  collection  of  taxes  are  regulated  by  stat- 
ute. The  general  act  of  April  15,  1834  (P.  I* 
509),  as  supplemented. and  modified  by  subse- 
quent legislation,  is  the  present  law  of  the 
state  on  the  subject  It  defines  the  subjects 
of  taxation,  and  provides  the  manner  of  mak- 
ing the  assessments  and  the  collection  of  tax- 
es. The  county  commissioners  Issue  their  pre- 
cept to  the  assessor  on  or  before  the  second 
Monday  of  September,  and  he  Is  required  on 
or  before  December  31st  to  return  to  the  com- 
missioners a  list  of  the  names  of  all  taxable 
persons,  and  a  list  of  all  property  taxable  by 
law  within  his  district,  together  with  a  valua- 
tion of  the  same  to  be  made  as  provided  by 
the  statute.  The  commissioners  may  raise  or 
reduce  the  value  placed  uiwn  the  property  by 
the  assessor,  and,  after  having  examined  and 
corrected  the  assessment  or  valuation,  they 
ar«  required  to  send  a  transcript  of  the  as- 
sessment, together  with  a  statement  of  the 
rate  to  the  assessor,  who  Is  required  to  noti- 
fy the  taxable  of  the  day  fixed  for  an  appeal. 
If  the  taxpayer  desires,  he  may  appear  before 
the  commissioners,  who  then  sit  as  a  board  of 


revision,  and  ask  such  relief  as  he  thinks  he 
may  be  entitled  to.  Immeiaiately  after  the 
conclusion  of  the  appeals,  the  board  of  revi- 
sion is  required  "to  regulate  the  assessment 
according  to  the  alterations  made."  By  the 
act  of  April  19,  1889  (P.  L.  37 ;  2  Purd.  Dig. 
[12th  Ed.]  p.  19S4),  if  dissatisfied  with  the 
valuation,  any  owner  of  taxable  property  may 
appeal  from  the  decision  of  the  board  of  revi- 
sion to  the  common  pleas;  and,  by  a  subse- 
quent statute,  the  judgment  of  the  common 
pleas  may  be  reviewed  by  the  proper  appeli 
late  court  By  this  brief  reference  to  the 
mode  of  procedure  In  the  assessment  of  propr 
erty  for  taxation,  it  is  apparent,  we  think, 
that  the  mere  return  of  the  township  assess- 
or Is  not  an  "adjusted  valuation"  within  the 
meaning  of  the  act  of  1905.  It  is  simply  one 
of  the  several  steps  to  be  taken  in  ascertain- 
ing the  adjusted  valuation  of  property  for  the 
purposes  of  taxation.  Until  the  commission- 
ers have  examined  and  corrected  the  assess- 
or's return  and  the  board  of  revision  has  giv- 
en the  taxpayer  an  opportunity  to  be  heard 
and  has  thereafter  finally  adjudicated  the 
valuation,  there  Is  no  assessment  or  valua- 
tion upon  which  a  tax  can  be  levied  for  either 
county  or  township  purposes.  Until  that 
time.  It  Is  apparent  there  has  been  no  "ad- 
justed valuation  for  county  purposes."  As 
long  as  the  valuation  returned  by  the  assess- 
or is  open  to  correction  by  the  board  of  revi- 
sion, it  certainly  cannot  be  that  the  valuation 
has  been  adjusted  within  contemplation  of 
the  statute,  llie  act  of  1905  is  spedflc  as  to 
the  character  of  the  valuation  upon  which 
the  tax  shall  be  levied.  It  is  not  simply  a 
valuation  returned  by  the  assessor,  but,  as 
the  act  Itself  declares,  "this  valuation  shall 
be  the  last  adjusted  valuation  for  county  pur- 
poses, and  which  shall  be  furnished  to  said 
road  supervisors  by  the  commissioners  of  the 
proper  county."  The  Legislature,  therefore, 
has  not  left  open  to  doubt  what  the  road  su- 
pervisors shall  have  before  them  when  they 
meet  on  the  first  Monday  of  March  In  each 
year  to  levy  the  road  tax.  It  Is  "the  last  ad-  - 
Justed  valuation,"  and  not  merely  the  valua- 
tion returned  by  the  assessor.  While  the  act 
of  1889  authorizes  an  appeal  to  the  common 
pleas  from  the  final  adjudication  of  the  board 
of  revision,  the  appeal  is  not  a  supersedeas, 
and  does  not  prevent  the  collection  of  the  tax. 
If  the  valuation  Is  reduced,  the  excess  of  tax- 
es Is  returned  to  the  person  who  paid  them. 
The  other  and  remaining  question  Is  wheth- 
er the  plaintiff  company  can  redress  Its  griev- 
ances by  a  bill  in  equity.  While  the  assess- 
ment and  collection  of  taxes  are  matters  of 
statutory  regulation  and  the  taxing  officers 
must  strictly  pursue  the  provisions  of  the  acts 
of  assembly  In  levying  and  collecting  taxes, 
it  is  equally  true  that  where  there  is  a  reme- 
dy at  law  the  owner  of  taxable  property  if 
aggrieved,  must  seek  redress  in  the  manner 
pointed  out  by  the  statute.  If,  therefore,  the 
Legislature  has  provided  a  remedy  which  will 
afford  the  plaintiff  company  adequate  relief 
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for  its  grievances.  It  most  punme  tfiat  reme- 
dy, and  cannot  Invoke  the  assistance  of  a 
conrt  of  equity  to  prevent  the  wrongs  with 
which  it  is  threatened  by  the  taxing  officers 
of  the  defendant  township.  But  has  the  Leg- 
islature provided  a  remedy  for  the  grievances 
of  which  the  plaintiff  complains  In  this  suit? 
It  is  so  contended  by  the  defendants,  and  the 
remedy  relied  on  is  the  thlrty-elzth  section  of 
the  act  of  April  15,  1834  (P.  L.  517 ;  2  Purd. 
Dig.  [12th  Ed.]- p.  1898).  which  provides  as  fol- 
lows :  "That  It  shall  be  lawful  for  any  per- 
son aggrieved  by  such  rate  or  assessment  to 
apply  by  petition  to  the  next  court  of  quarter 
sessions  of  the  respective  county,  who  shall 
have  power  to  take  such  order  thereupon,  as 
to  them  shaU  be  thought  expedient,  and  the 
same  shall  conclude  and  bind  all  parties."  It 
It  conceded  by  both  parties  to  this  litigation 
that  this  section  of  the  act  of  1834  applies 
only  to  township  taxes.  It  is  contended  by 
the  defendants  that  the  act  provides  a  reme- 
dy for  any  party  who  is  aggrieved  by  the  ac- 
tion of  the  taxing  authorities  in  fixing  an  il- 
legal or  Incorrect  rate  of  assessment  of  hla 
property  for  township  purposes;  that  the  In- 
jury complained  of  in  the  bill  in  this  case  is 
that  the  assessment  of  the  plaintiff's  proper- 
ty made  by  the  supervisors  is  on  a  wrong 
valuation  or  basts;  and  that,  therelbre,  the 
act  of  assembly  affords  the  plaintiff  adequate 
relief  by  an  appeal  to  the  quarter  sessions. 
It  is  true,  as  argued  by  defendants,  it  is  not 
alleged  in  the  bill  that  the  supervisors  did  not 
have  the  authority  to  levy  a  tax  or  that  the 
property  on  which  the  tax  was  levied  was  not 
taxable  for  township  purposes.  Let  us  ex- 
amine the  facts  of  the  case,  as  presented  by 
the  pleadings  and  testimony,  and  see  whether 
the  act  of  assembly  furnishes  an  adequate  re- 
lief for  the  injury  complained  of  in  the  blU 
filed  by  the  plaintiff. 

It  is  conceded  that  the  supervisors  did  not 
levy  a  tax  in  March,  1007,  on  the  adjusted 
valuation  for  the  year  1906.  The  board  of 
revision  did  not  adjust  the  valuation  of  the 
plaintiff's  property  for  county  purposes  for 
1907  until  June  25th  of  that  year,  when  they 
fixed  the  valuation  at  $750  per  acre,  which, 
on  appeal  to  the  common  pleas,  was  finally 
adjusted  some  months  thereafter  at  $G80  per 
acre.  It  is  apparent,  therefore,  that  the  su- 
pervisors did  not  levy  a  tax  in  March,  1907,  on 
the  valuation  of  the  plaintiff's  property  return- 
ed by  the  assessor  for  that  year  and  adjusted 
by  the  board  of  revision,  and  we  think  it 
equally  clear  that  the  supervisors  did  not 
make  the  return  of  the  assessor  for  that 
year  the  basis  of  the  tax  levied  for  the  year. 
If  the  officers  had  levied  the  tax  on  the  val- 
uation returned  by  the  assessor  for  the  year 
1907,  and  glv«j  the  plaintiff  company  notice 
of  the  tax  as  required  by  the  statute.  It  is 
quite  probable  that  the  company  would  have 
.been  compelled  to  go  into  the  quarter  ses- 
sions for  relief.  The  company  would  then 
have  had  an  ^pportimlty  to  have  the  basis 


of  the  valuation  corrected  by  "the  next  conrt 
of  quarter  sessions." 

The  plaintiff,  however,  is  not  tbreatened 
with  a  sale  of  its  property  by  the  township 
collector  for  taxes  levied  upon  the  valuation 
returned  by  the  assessor  of  the  township  for 
1907.  The  defendants  do  not  seek  to  enforce 
a  tax  levied  upon  such  tiasls,  nor  is  the 
plaintiff  company  resisting  the  collection  of 
taxes  laid  upon  that  basis.  The  claim  of  the 
defendants  is  made  for  taxes  levied  upon  a 
valuation  as  finally  revised  by  the  court  in 
ttie  fall  of  1907.  This  appears  by  paragraph 
6  of  the  defendant's  answer,  which,  inter 
alia.  Is  as  follows:  "This  notice  (requiring 
the  plaintiff  company  to  pay  the  taxes  in  dis- 
pute) has  been  given,  and  this  claim  is  made 
upon  the  said  plaintiff  under  the  belief  that 
the  valuation  returned  by  the  assessor  for 
the  year  1907,  as  finally  revised  by  the  coun- 
ty commissioners  and  the  court  of  common 
pleas,  is  the  basis  on  which  the  taxes  for 
1907  were  levied  and  should  be  collected." 
It  is  apparent,  we  think,  that  the  undisputed 
facts  of  the  case  show  that  the  thirty-sixth 
section  of  the  act  of  April  15,  1834,  furnish- 
es no  adequate  remedy  for  the  relief  sought 
by  the  plaintiff  company,  and  which  we  hold 
it  is  entitled  to.  We  need  not  discuss  or  de- 
termine the  meaning  of  the  words  "rate"  or 
"assessment"  as  used  in  the  act  of  assembly, 
as  the  facts  of  this  case  show  that  the  platai- 
tlff  company  could  not  avail  itself  of  the 
statute  to  afford  it  redress  for  the  grievances 
of  which  it  complains.  There  was  no  action 
of  the  supervisors  in  March,  1907,  in  fixing 
a  basis  for  the  levy  of  tliat  year  from  which 
the  plaintiff  could  have  appealed  to  the  next 
court  of  quarter  sessions  as  required  by  the 
act  of  1834,  which,  as  stated  by  the  counsel 
of  the  defendants,  commenced  on  the  second 
Monday  of  the  following  May.  So  far  as 
the  record  discloses,  there  was  no  attempt  on 
the  part  of  the  taxing  authorities  of  the 
township  to  comply  with  the  act  of  1905  by 
giving  the  plaintiff  company  notice  of  the 
levy  of  any  road  tax  in  March,  1907,  or  by 
giving  it  notice  and  an  opportunity  to  work 
out  Its  portion  of  the  work  tax  or  to  pay  'the 
cash  tax  assessed  against  It  in  that  month 
so  as  to  secure  the  abatement  of  five  per 
cent,  and  avoid  the  penalty  imposed  by  the 
statute.  In  fact,  the  action  of  the  super- 
visors in  not  levying  the  tax  in  March  on 
the  last  adjusted  valuation  prevented  a  com- 
pliance with  those  provisions  of  the  law. 

The  conduct  of  the  supervisors  in  delay- 
ing the  levying  of  the  tax  on  the  last  ad- 
Justed  valuation  and  in  now  seeking  to  re- 
cover the  taxes  levied  on  the  basis  of  the 
valuation  fixed  by  the  court  In  the  fall  of 
1907  deprives  the  plaintiff  of  an  opportunity 
to  appeal  for  redress  to  the  next  conrt  of 
quarter  sessions  within  the  meaning  of  the 
act  of  1834.  The  act  of  1905,  in  Its  manda- 
tory provisions  requires  the  supervisors  to 
levy  the  tax  at  their  session  in  March.  The 
basis  as  well  as  the  rate  of  taxation  Is  then 
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fixed,  or  should  be,  If  tlie  provisions  of  the 
statute  are  observed.  The  taxpayer  can  then 
determine  whether  he  1^  aggrieved  by  the  ac- 
tion of  the  supervisors;  and  the  act  of  1834 
contemplates  that,  If  he  Is  aggrieved  "by 
snch  rate  or  aasesament,"  he  shall  "apply  by 
petition  to  the  next  court  of  quarter  sessions 
of  the  respective  county"  for  relief.  The 
"next  court  of  quarter  sessions"  Is  the  court 
which  first  convenes  In  regular  sessiou  sub- 
sequent to  the  date  when  the  law  requires 
the  rate  or  assessment  to  be  fixed  by  the 
supervisors.  The  purpose  of  the  Legislature 
was  to  give  tha  taxpayer  a  speedy  and  sum-' 
mary  remedy  for  his  grievances.  It  Is  neces- 
snry  that  the  taxing  officers  act  promptly 
In  levying  and  collecting  taxes,  and  to  ac- 
complish the  purpose  It  Is  necesspry  that  any 
objection  by  the  taxpayer  to  the  action  of  the 
supervisors  should  be  speedily  disposed  of. 
This  could  be  done,  and  was  intended  to  be 
done  by  requiring  the  taxpayer  to  apply  to 
the  next  court  of  quarter  sessions  after  the 
tax  was  levied.  It  is  absolutely  necessary 
that  this  interpretation  of  the  act  of  1834 
should  prevail  if  the  taxpayer's  rights  are 
to  be  protected  and  enforced  under  the  act 
of  1005.  By  that  statute  the  taxpayer  is 
entitled  to  as  abatement  of  6  per  cent,  if  he 
pays  his  taxes  before  June  Ist  of  the  year, 
and  is  subjected  to  a  penalty  of  5  per  cent 
if  they  are  not  paid  until  after  November  1st 
of  the  year.  The  act  also  requires  the  super- 
visors to  give  the  taxpayer  an  opportunity 
to  work  out  his  work  tax.  It  Is  therefore 
apparent  that  "the  next  court  of  quarter  ses- 
sions," to  which  a  taxpayer  may  appeal  for 
an  alleged  incorrect  or  Illegal  levy,  is  the 
court  immediately  succeeding  the  levy  of 
road  taxes  made  In  March. 

We  think  It  clear  that  the  remedy  Invoked 
by  the  plaintiff  company  in  this  proceeding 
is  the  only  one  which  can  give  adequate  re- 
lief for  tue  injury  or  wrong  threatened  it, 
and  therefore  the  bill  must  be  sustained.  If 
our  conclusion  deprives  the  township  of  a 
large  part  of  its  revenues  by  permitting  the 
plaintiff  company  to  escape  payment  of  its 
road  taxes  on  the  valuation  of  1907,  the  loss 
Is  attributable  to  the  statute,  the  provisions 
of  which  are  clear  and  mandatory.  We  can- 
not assume  the  functions  of  the  Legislature, 
and,  by  construction,  furnish  a  remedy  which 
lies  solely  with  that  department  of  the  gov- 
ernment It  Is  our  province  to  construe,  and 
not  to  make,  the  law. 

The  decree  is  affirmed. 


(104  He.  333) 

In  le  BUGGLBS'  BSTATB. 

(Supreme  Judicial  Conrt  of  Maine.     Sept  10, 
1908.) 

1.  WiM«  (§  524*)— CoRSTBUonow— Designa- 
tion OS"  Beneficiaries — Gift  to  a  Class. 
When   a   testamentary   gift   is   made   to   a 
class  of  persons,  to  take  effect  in  possession  im- 


mediately, only  those  take  who  constitute  the 
class  at  tlie  death  of  the  testator,  when  the  will 
becomes  operative,  unless  a  different  intention 
appears  from  the  will  or  from  drcnmstances 
proper  to  be  considered. 

[EM.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  ii  1116-1127 ;   Dec.  Dig.  {  524.»J 

2.  WII.U  (I  523*)— CoNSTBuonoN— Eesidd- 
ABY  Bequest. 

The  will  of  a  testatrix  contained  the  fol- 
lowing residuary  clause:  "All  the  rest,  residue 
and  remainder  of  my  estate  I  give,  devise  and 
bequeath  to  my  heirs  and  the  heirs  of  m^  late 
husband,  Hiram  Ruggles,  those  standing  in  the 
same  degree  of  relationship  either  to  myself  of 
said  Hiram  to  share  alike  according  to  the 
laws  of  descent  in  this  State." 

Held,  that  the  manifest  intent  of  the  testa- 
trix was  to  divide  the  residue  of  her  estate  into 
two  equal  parts,  one  part  to  go.to  her  heirs  and 
the  other  part  to  go  to  her  husband'^  heirs,  and 
that  the  persons  who  are  to  take  as  such  heirs, 
and  the  proportions  which  they  are  to  take,  are 
to  be  determined  "according  to  the  laws  of  de- 
scent in  this  state." 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  $§  1115,  1142 ;    Dec.  Dig.  i  K23.*] 

3.  Wills  ({  50G*)— CoNSTBDcrioN— Dkvisk  to 
Heius  of  Deceased  Husband. 

The  said  Hiram  Ruggles  died  testate,  leav- 
ing neither  issue,  father,  mother,  brother,  nor 
sister,  but  the  descendants  of  six  deceased  broth- 
ers and  sisters.  Held,  that  the  persons  entitled 
to  the  one-half  of  the  residue  devised  to  his  heirs 
"acconling  to  the  laws  of  descent  in  this  state'* 
are  determined  by  Rev.  8t  1903,  c  77,  {  1,  role 
6,  under  which  "it  descends  to  his  next  of  kin 
in  equal  degree." 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  1091 ;  Dec.  Kg.  (  506.*] 

4.  Wills  (I  632*)— Construction  of  Bequest 
-"Next  of  Kin  in  Equal  Degree." 

At  the  death  of  the  testatrix  there  were 
living  11  nieces  and  nephews  and  8  grandniecea 
and  grandnephews  of  the  said  Hiram  Buggies. 
Held,  that  bis  "next  of  kin  in  equal  degree  are 
his  11  nieces  and  nephews  living  at  the  death  of 
the  testatrix,  and  that  they  are  to  take  the  one- 
half  of  the  residue  devised  to  his  heirs  per  cap- 
ita, and  not  per  stirpes. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8$  1145,  1146;   Dec.  Dig.  S  532.»] 

(Official.) 

Report  from  Supreme  Judicial  Court,  Pe- 
nobscot County,  at  Law. 

Appeal  of  Mary  Seavey  Fairbanks  from  a 
decree  of  the  probate  court  ordering  distribu- 
tion of  the  residue  of  the  estate  of  Lydla  H. 
Buggies.  Case  reported.  Decree  of  judge 
of  probate  affirmed. 

The  decree  was  as  follows:  One-eighth 
thereof  to  each  of  the  two  sisters  of  the  tes- 
tatrix; one  twenty-fourth  thereof  to  each  of 
her  six  nieces  and  nephews;  one  twenty-sec- 
ond thereof  to  each  of  the  eleven  nieces  and 
nephews  of  Hiram  Ruggles,  the  deceased 
husband  of  the  testatrix.  The  case  came  on 
for  hearing  at  the  April  term,  1908,  Supreme 
Judicial  Court,  Penobscot  county,  at  which 
time  and  by  agreement  of  the  parties  It  was 
reported  to  the  law  court,  that  court  "to  ren- 
der such  judgment  as  the  law  and  the  evi- 
dence require." 

Argued  before  SAVAGE,  PEABODT,  COBr 
NI8H,  KING,  and  BIBD,  JJ. 


*For  other  cues  lea  same  topic  and  lection  NUMBBR  In  Dec.  ft  Am.  Digs.  1S07  to  date,  &  Reporter  Indazat 
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E.  C.  Ryder  and  H.  li.  Falrlsanks,  for  ap- 
pellant   Matthew  Laugblin,  for  appellees. 

KINO,  J.  Lydla  H.  Ruggles  devised  and 
bequeathed  the  residue  of  her  estate  In  the 
following  language: 

"All  the  rest,  residue  and  remainder  of  my 
estate  I  glre,  devise  and  bequeath  to  my  heirs 
and  the  heirs  of  my  late  husband,  Hiram 
Ruggles,  those  standing  in  the  same  degree  of 
relationship  either  to  riiyself  of  said  Hiram 
to  share  alike  according  to  the  laws  of  de- 
scent in  this  State.'.' 

The  testatrix  died  in  November,  1905,  leav- 
ing surviving  her  two  sisters,  also  a  niece  and 
two  nephews,  children  of  a  deceased  brother, 
and  three'  other  nieces,  children  of  another 
deceased  brother.  Hiram  Ruggles  died  In 
May,  1889,  testate,  leaving  neither  Issue,  fa- 
ther, mother,  brother,  nor  sister,  but  the  de- 
scendants of  six  deceased  brothers  and  sis- 
ters. At  the  time  pf  the  death  of  testatrix 
there  were  living  eleven  nieces  and  nephews, 
and  eight  grandnleces  and  grandnepbews, 
whose  parents  were  deceased,  of  Hiram  Rug- 
gles. 

Upon  petition  for  order  of  distribution  of 
the  residue  of  the  estate  the  Judge  of  probate 
decreed  one-eighth  thereof  to  each  of  the  two 
sisters  of  testatrix,  one  twenty-fourth  to  each 
of  her  said  six  nieces  and  nephews,  and  one 
twenty-second  to  each  of  the  eleven  nieces 
and  nephews  of  Hiram  Ruggles. 

From  this  decree  Mary  Seavey  Fairbanks, 
a  grandnelce  of  Hiram  Ruggles,  appealed, 
assigning  as  reasons  therefor  (1)  that  the 
residue  of  the  estate  should  not  be  divided 
equally  between  the  heirs  of  the  testatrix 
and  the  heirs  of  Hiram;  (2)  that  the  heirs 
of  Hiram  should  not  be  determined  as  of 
the  date  of  the  death  of  the  testatrix  but 
of  the  date  of  his  death;  (3)  that  the  heirs 
of  Hiram  were  not  his  nephews  and  nieces  to 
the  exclusion  of  his  grandnepbews  and 
grandnleces  whose  parents  were  deceased; 
(4)  that  the  heirs  of  Hiram  should  not  take 
per  capita  but  per  stirpes. 

The  case  is  reported  to  this  court  for  de- 
termination. 

The  chief  question'  presented  is  whether 
the  testatrix  In  the  residuary  clause  of  her 
will  made  a  devise  to  her  heirs  and  the 
heirs  of  her  husband  as  individuals  to  take 
per  capita  or  a  devise  in  equal  parts  to  her 
heirs  and  to  his  heirs  as  two  classes. 

In  Daggett  v.  Slack,  8  Mete.  (Mass.)  450, 
Shaw,  0.  J.,  states  the  rnle  thus:  "A  devise 
to  heirs,  whether  it  be  to  one's  own  heirs 
or  to  the  heirs  of  a  third  person,  designates 
not  only  the  persons  who  are  to  take,  but  al- 
so the  manner  and  proportions  in  which  they 
are  to  take;  and  that,  when  there  are  no 
words  to  control  the  presumption  of  the  will 
of  the  testator,  the  law  presumes  his  inten- 
tion to  be  that  they  shall  take  as  heirs  would 
take  by  the  rules  of  descent."  In  Lord  v. 
Bourne,  63  Me.  368,  18  Am.  Rep.  234,  It  is 


held  that  a  devise  or  bequest  to  the  "heirs" 
of  an  individual  without  addition  or  explana- 
tion vests  the  property  in  the  persons  who 
would  take  it  in  case  of  intestacy  under 
the  laws  of  descent  and  distribution.  See, 
also,  Talcott  v.  Talcott,  39  Conn.  186;  Wood- 
ward V.  James,  115  N.  Y.  359,  22  N.  K.  150; 
Richards  v.  Miller,  62  III.  417;  Holbrook  v. 
Harrington,  16  Gray  (Mass.)  102;  Bassett 
V.  Granger,  100  Mass.  348;  Townsend  v. 
Townsend,  156  Mass.  454,  31  N.  E.  632;  Al- 
len T.  Boardman,  193  Mass.  284,  79  N.  B. 
260,  118  Am.  St.  Rep.  497. 

In  the  residuary  clause  of  her  will  the 
testatrix  devised  the  residue  of  her  estate 
"to  my  heirs  and  the  heirs  of  my  late  hus- 
band, Hiram  Ruggles."  Those  words,  with- 
out addition  or  explanation,  would  be  con- 
strued, according  to  the  well-recognized  rules 
of  testamentary  construction  and  the  au- 
thorities, as  a  devise  in  equal  parts  to  two 
classes — ^the  persons  who  are  to  take  and 
the  manner  and  proportions  in  which  they 
are  to  take  under  each  class  to  be  deter- 
mined by  the  rules  of  descent  Do  the  add- 
ed words  "those  standing  In  the  same  degree 
of  relationship  either  to  myself  of  (or)  said 
Hiram  to  share  alike  according  to  the  laws 
of  descent  in  this  state"  indicate  a  different 
intention  of  the  testatrix?  We  think  not 
On  the  contrary,  those  words  make  it  man- 
ifest that  the  testatrix  did  not  intend  for  her 
heirs  and  the  heirs  of  her  husband  to  take 
equally  as  Individuals  because  she  express- 
ly provides  that  they  are  to  share  "accord- 
ing to  the  laws  of  descent  in  this  state,"  a 
provision  that  cannot  be  complied  with  if 
they  are  to  share  equally  per  capita. 

But  granting  that  the  laws  of  descent  are 
not  to  be  disregarded,  it  Is  suggested  that  the 
words  "those  standing  In  the  same  degree 
of  relationship  either  to  myself  or  said  Hi- 
ram to  share  alike"  indicate  an  intention  of 
the  testatrix  to  dispose  of  the  residue  of 
her  estate  to  her  heirs  and  Hiram's  heirs 
as  if  they  were  all  her  heirs,  but  "according 
to  the  laws  of  descent  in  this  state." 

Giving  that  Interpretation  to  the  language. 
It  will  be  found  that  the  result  suggested  by 
the  literal  meaning  of  the  words  "to  share 
alike"  can  in  no  sense  be  realized,  for  In 
such  case  the  nieces  and  nephews  of  Hiram, 
representing  difTerent  branches  of  his  fam- 
ily, would  take  shares  dlfCering  widely  In 
amount.  Under  one  branch  of  Hiram's  fam- 
ily a  niece  would  take  one-sixtieth,  while 
under  another  branch  a  niece  would  take 
one-tenth,  being  the  same  share  that  a  sister 
of  the  testatrix  would  take  under  that  inter- 
pretation. 

No  reason  appears  why  the  testatrix 
should  prefer  her  husband's  relatives  so  that 
one  of  his  nieces  or  nephews  should  receive 
as  large  a  share  as  her  own  sister.  Such  a 
disposition  of  property  is  unnatural  and  not 
in  accord  with  family  ties  and  affections. 
We  do  not  think  the  testatrix  so  intended. 
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The  language  nsed  does  not  require  such  con- 
struction. 

A  careful  examination  of  the  whole  resid- 
uary clause  of  the  will  satlsfles  us  that  the 
manifest  Intent  of  the  testatrix  was  to  di- 
vide the  residue  of  her  estate  Into  two  equal 
parts,  one  to  go  to  her  heirs  and  the  other 
to  her  husband's  heirs,  and  that  she  used 
the  words  "those  standing  In  the  same  de- 
gree of  relationship  either  to  myself  of  said 
Hiram  to  share  alike  according  to  the  laws 
of  descent  In  this  state"  to  make  plain  her 
Intent  that  no  one  of  her  heirs  was  prefer- 
red over  another  standing  In  the  same  degree 
of  relationship  to  her,  and  likewise  that  no 
one  of  Hiram's  heirs  was  preferred  over  an- 
other standing  in  the  same  degree  of  relation- 
ship to  him,  but  that  all  of  her  heirs  on  the 
one  side  and  Hiram's  heirs  on  the  other  were 
regarded  by  her  impartially  and  were  "to 
share  alike,"  without  distinction  or  discrim- 
ination, "according  to  the  laws  of  descent  In 
this  state." 

It  is  a  well-settled  general  rule  that  when 
a  testamentary  gift  Is  made  to  a  class  of 
persons,  to  take  eftect  In  possession  Immedi- 
ately, only  those  take  who  constitute  the 
class  at  the  death  of  the' testator,  when  the 
will  becomes  operative^  unless  a  different  In- 
tention appears  from  the  wUl,  or  from  the 
circumstances  proper  to  be  considered.  How- 
land  V.  Slade,  155  Mass.  415,  29  N.  E.  631; 
Smith  ▼.  Smith,  186  Mass.  138,  71  N.  B.  314; 
Worcester  v.  Worcester,  101  Mass.  128,  132; 
Campbell  t.  Bawdon,  18  N.  Y.  412;  1  Jarman 
on  Wills,  286,  287.  This  rule  must  be  ap- 
plied in  the  case  at  bar.  No  questkDu  Is 
raised  as  to  the  persons  entitled  to  share 
as  the  heirs  of  the  testatrix. 

HIram  Ruggles  left  neither  issue,  father, 
mother,  brother,  nor  sister;  consequently  ttic 
persons  entitled  to  the  one-half  of  the  resi- 
due devised  to  his  heirs  "according  to  the 
laws  of  descent  in  this  state"  are  determined 
by  Rev.  St.  1903,  c.  77,  i  1,  rule  6,  under 
which  "It  descends  to  his  next  of  kin  In 
equal  degree." 

At  the  death  of  the  testatrix  there  were 
living  eleven  nieces  and  nephews,  and  eight 
grandnieces  and  grandnephews,  of  Hiram 
Ruggles.  But  his  grandnieces  and  nephews, 
not  being  related  to  him  In  equal  degree  with 
his  nieces  and  grandnephews,  are  not  en- 
titled to  share  under  rule  6.  Accordingly  his 
"next  of  kin  in  equal  degree"  are  his  eleven 
nieces  and  nepheWs  living  at  the  deatti  of 
testatrix,  and  they  are  to  take  the  one-half 
of  the  residue  devised  to  his  heirs  per  capita, 
and  not  per  stirpes.  Davis  v.  Stlnson,  53 
Me.  493. 

The  decree  of  distribution  appealed  from 
conforms  In  all  respects  with  the  construc- 
tion of  the  residuary  clause  of  the  will  as 
herein  determined,  and  the  entry  must  be: 

The  decree  of  the  judge  of  probate,  affirm- 
ed with  costs. 


(81  Coim.  687) 

B.  Lu  CLEVELAND  CO.  v.  CHITTENDEN. 

(Supreme  Court  of  Errors  of  Connecticut.    Feb. 
16,  1909.) 

1.  Bnxs  AHD  NoTKs  (§  467«)— Actions— IK- 
DOBSEUEifT— Pleading. 

The  complaint  in  an  action  on  a  note,  set- 
ting out  the  execution  of  the  note,  which  is  em- 
bodied in  it  by  reference  and  annexation  as  an 
exhibit,  and  then  adding  that  it  was  by  the  in- 
dorsement of  defendant  transferred  to  plaintiff, 
will  not  be  construed  as  alleging  a  special  in- 
dorsement, in  view  of  the  note  annexed  being 
indorsed  in  blank:  a  transfer  l>eing  the  act  by 
which  an  owner  of  a  thing  delivers  it  to  another 
with  intent  to  pass  title. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  S  467.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7064-7070,  7819.] 

2.  Pleading  (i  388»)— Immatebial  Vabianoe. 

Even  if  toe  complaint  in  the  action  on  a 
note  against  the  maker. pleads  a  special  indorse- 
ment, when  it  was  in  blank,  this  is  within  Prac- 
tice Book  1908,  p.  245,  i  149,  requiring  inuna- 
teriai  variances  to  be  disregarded ;  the  distinc- 
tion being  of  no  practical  importance. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  {  1308;   Dec.  Dig.  §  388.*] 

Appeal  from  Superior  Court,  Fairfield 
County;  Joel  H.  Reed,  Judge. 

Action  by  the  E.  L.  Cleveland  Company 
against  Edgar  D.  Cliittenden.  Judgment  for 
plaintiff.    Defendant  appeals.    Affirmed. 

The  plaintiff  Is  the  owner  for  value  of  a. 
note  drawn  by  the  defendant  to  his  own  oi<- 
der,  indorsed  by  the  latter  in  blank  and  by 
the  latter  delivered  to  the  plaintiff.  The 
complaint  sets  out  the  execution  of  the  note, 
which  is  annexed  as  an  exhibit,  and  then 
adds  that  it  was  by  the  indorsement  of  the 
defendant  transferred  to  the  plaintiff,  that 
the  plaintiff  still  owns  it,  and  that  it  has  not 
been  paid.  Upon  the  trial,  which  involved 
the  determination  of  defenses  unsuccessfully 
interposed,  the  plaintiff  offered  the  note  in 
evidence.  It  then  appearing  that  the  in- 
dorsement thereon  was  in  blank,  its  recep- 
tion was  unsuccessfully  objected  to  upon  the 
ground  that  in  that  form  it  was  inadmissible 
to  prove  the  allegation  of  the  complaint 

John  C.  Chamberlain  and  Elbert  O.  Hull, 
for  appellant    John  W.  Banks,  for  appellee. 

PRENTICE,  J.  (after  stating  the  facts  as 
above).  The  defendant  complains  because, 
as  he  says,  the  complaint  counts  upon  a 
special  indorsement,  while  it  was  permitted 
to  be  supported  by  proof  of  a  blank  indorse- 
ment This  contention  rests,  in  the  first 
place,  upon  a  severely  literal  Interpretation 
of  the  complaint,  and  one  which  overlooks 
the  fact  that  the  note  with  its  indorsement 
thereon  was  embodied  in  it  by  reference  and 
annexation  as  an  exhibit  Pleadings  are  not 
to  be  so  construed  under  our  practice  act 
Price  V.  BouteiUer,  79  Conn.  255,  257,  64 
Atl.  227.  This  pleading  easily  yields  to  the 
reasonable  construction  consistent  with  its 
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manifest  purpose  and  tiie  ends  of  sub- 
stantial Justice  In  tbat  It  avers  that  the  plain- 
tiff became  the  holder  of  the  note  through  Its 
Indorsement  and  delivery  to  him  by  the 
defendant,  its  maker,  with  the  Intention  of 
passing  the  title  thereto.  "A  transfer  is  de- 
fined to  be  the  act  by  which  the  owner  of  a 
thing  dellvera  It  to  another  person  with  the 
intent  of  passing  the  rights  he  had  in  it  to 
the  latter."  Robertson  v.  Wilcox,  36  Conn. 
426,  429. 

The  defendant* a  contention  also  overlooks 
onr  rule  that  immaterial  variances  are  to  be 
disregarded.  Practice  Book  1908,  p.  245,  { 
149.  This  la  an  action  against  the  maker. 
The  face  of  the  instrument  determines  the 
extent  of  his  obligation.  The  indorsement  Is 
significant  only  as  indicating  the  plaintiff's 
right  to  enforce  that  obligation  as  the  holder 
of  the  note,  and  the  -extent  of  that  rigbt; 
tbat  is,  whether  it  be  unrestrictive,  restrict- 
ive, qualified,  or  conditional.  Gen.  St.  §i 
4203-4209.  The  indorsement  here  set  out 
was  neither  restrictive,  qualified,  nor  con- 
ditional. Such  being  the  case,  it  was  ab- 
solutely immaterial  to  the  creation  of  the 
relation  between  the  defendant  as  the  maker 
of  the  Instrument  and  the  plaintiff  as  its 
holder,  to  the  character  of  that  relation,  and 
to  the  determination  of  the  rights  and  obli- 
gations of  the  parties  as  between  each  other 
through  that  relation,  whether  the  channel 
through  which  in  strict  legal  contemplation 
the  plaintiff's  ownership  was  derived  was 
that  of  a  special  indorsement  or  a  blank  In- 
dorsement, which  the  plaintiff  might  at  Ills 
pleasure  transform  Into  a  special  one,  or 
whether  or  not  a  blank  Indorsement  had  in 
fact  been  transformed  Into  a  special  one. 
Whatever  distinction  could  be  pointed  out  Is 
one  which  lies  wholly  within  the  domain  of 
techniques,  and  Is  of  no  practical  Impor- 
tance. 

There  is  no  error.  The  other  Judges  con- 
curred. 


(81  Conn.  (26) 

AMiBN  V.  IiTNESS. 

(Supreme  Court  of  Errors  of  Connecticut.    Feb. 
le,   1909.) 

1.  EXKCtjnOK  (J  403*) — SUFPUaiEHTABT  Peo- 
OEEDINQS — ^ACITOn . 

In  an  action  against  a  Judgment  debtor  to 
recover  for  refusing  to  pay  the  Judgment  debt 
while  having  property  concealed,  not  exempt 
from  execution  under  Gen.  St.  1902,  §  1099,  pro- 
viding for  such  action,  it  was  nnnecessary  that 
the  complaint  should  aver  that  the  action  was 
brought  under  such  section. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  r>lg.  §  1132 ;   Dec.  Dig.  §  403.*]       . 

2.  Fbaudulknt  Convetakces  (§  309*)  — Va- 

LIDnr— iNSTRDCnONS. 

An  instmction  that  if  a  conveyance  of  land 
by  a  debtor  was  not  made  to  a  bona  fide  pur- 
chaser for  value,  the  equitable  title  would  re- 
main in  the  grantor,  and  bis  creditors  could 
seize  the  land  to  satisfy  their  claims,  was  ob- 


jectionable, as  ignoring  the  distinction  between 
prior  and  subsequent  creditors. 

[EM.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  ConL  Dig.  i  949;  Dec.  Dig.  | 
30©.  J 

3.  Tbiai,  (g  261*)  —  Request  to  Cbabob  — 

FOBIf. 

Error  cannot  be  assigned  on  the  letasal  to 
comply  with  a  request  for  InstructionB  present- 
ed as  a  unit,  where  some  of  the  instructions 
are  inconsistent  with  the  law. 

[EU.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  660;   Dec.  Dig.  t  261.*] 

4.  Execution  (|403*)— Supplembktabt  Pbo- 

OEEDIHOS  —  FkAUDUIXHT   CORVKTAlfCKS  — 

Pbopebtt  Concealed. 

Where,  in  an  action  by  a  subsequent  judg- 
ment creditor  to  recover  for  her  debtor's  re- 
fusal to  pay  the  judgment  debt,  and  for  con- 
cealing' property  not  exempt  from  execution, 
piaintifCs  indebtedness  arose  subsequent  to  the 
conveyance  alleged  to  have  been  fraudulent,  the 
burden  was  on  her  to  prove,  not  only  that  the 
conveyance  was  made  with  intent  to  defraud 
sul)sequent  creditors,  but  also  tbat  the  property 
was  being  concealed  and  withheld,  so  that  it 
could  not  be  taken  by  legal  process  when  plain- 
tiff l>ecame  a  creditor. 

[Ed.  Note. — ^For  other  cases,  see  Execution, 
Cent  Dig.  i  1136;  Dec.  Dig.  {  403.*] 

5.  BJCKCUTION  (8  403*)— SUPPLE^IENTABT  PBO- 

CEEDIH08— Statutes. 

Gen.  St  1902,  g  1099,  providing  for  a  judg- 
ment creditor's  action  to  recover  against  the 
debtor  for  refusing^  to  pay  the  judgment  debt, 
while  having  sufBcient  estate  not  exempt  from 
execution  concealed  and  withheld  so  that  it 
could  not  be  taken  by  legal  process,  was  design- 
ed to  preserve  the  remedy,  by  imprisonment  for 
debt,  when  the  debtor,  having  property  suffi- 
cient to  pay  his  creditor,  fraudulently  conceals 
or  withholds  it  in  order  to  prevent  its  being  tak- 
en by  legal  process ;  the  gist  of  the  action  being 
the  creditors  fraud. 

[Ed.  Note.— For  other  cases,  see  Eicecution, 
Cent  Dig.  1 1131 ;  Dec  Dig.  i  403.*] 

6.  Fraudulent  Convetanoes  ({  230*)— iJtVT 
or  Execution. 

■  Where  property  is  conveyed  by  a  debtor 
with  an  actual  intent  to  defraud  subsequent 
creditors,  they  may  levy  on  the  property  so 
conveyed  precisely  as  if  toe  deed  had  never  been 
made,  provided  the  grantee  has  participated  in 
the  fraud. 

[Ed.  Note.^For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  I  660;  Dec.  Dig.  i 
230.*] 

7.  FBAUDuuiNT  Convetanoes  (8  208*)  — 
Tbusts  fob  Debtob- Intent  to  Dxtbaud— 
Subsequent  Cueditobb. 

A  subsequent  creditor  could  only  establish 
fraudulent  concealment  of  property  by  her  debt- 
or by  proof  tbat  a  grantee  tliereof  had  agreed 
to  hold  the  title  for  the  debtor's  Iienefit  or  that 
there  was  an  actual  intent,  on  the  part  of  the 
debtor,  participated  in  by  the  grantee,  to  de- 
fraud subsequent  creditors. 

[E!d.  Note.— For  other  citses,  see  Fraudulent 
Conveyances,  Cent  Dig.  8  631;  Dec.  Dig.  8 
208.*] 

Appeal  from  Court  of  Common  Pleas,  Hart- 
ford County;  Epaphrodltus  Pe(*,  Judge. 

Action  by  Catherine  Allen  against  Bridget 
F.  Lyuees  for  refusal  to  pay  a  Judgment  debt, 
while  having  sufl3clent  nonexempt  property 
concealed  and  withheld,  so  that  it  could  not 
be  taken  by  legal  process.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 


•For  otbtr  cases  see  sune  toplo  and  seotlon  NUMBER  In  Dec  &  Am.  Digs.  18OT  to  date,  ft  Beporter  Indezts 


Digitized  by 


Google 


ConnJ^ 


ALLEN  V.  LTNI&8& 


937 


Percy  ^.  Bryant  and  Hany  M-  Bnrke^  for 

appellant.    Herbert  O.  Bowers,  for  appellee. 

BALDWIN,  O.  J.  This  complaint  (treat- 
ing it,  as  both  parties  have  done,  as  charg- 
ing fraud)  states  facts  which,  If  tme,  gave 
an  action  under  Gen.  St.  1902,  {  1099.  It 
was  unnecessary  to  aver  that  the  action  was 
broDght  on  the  statute.  Williams  v.  Mead, 
80  Conn.  434,  436,  68  Atl.  1009.  The  com- 
plaint did  not  describe  the  estate  concealed 
or  withheld,  but  it  was,  as  the  plaintiff  claim- 
ed on  the  trial,  an  interest  in  land.  It  was 
conceded  that  the  defendant  owned  an  equity 
of  redemption  In  this  land,  under  a  deed 
from  her  father,  from  1893  to  1899;  that  she 
then  conveyed  it  to  her  only  child,  Margaret 
A.  Lyness;  that  tbe  latter.  In  July,  1902, 
reconveyed  It;  that  no  money  was  paid  as  a 
ccmsideration  for  either  conveyance;  that  on 
September  22,  1902,  tbe  defendant  recon- 
veyed it  to  her  daughter,  subject  to  a  new 
mortgage,  which  she  had  put  upon  it,  for 
$400;  that  In  1904  tbe  defendant  became  in- 
debted to  tbe  plainUff;  that  the  plaintiff  in 
1905  recovered  a  Judgment  on  such  debt 
against  the  defendant,  who  refused  to  pay 
on  demand;  and  that  the  equity  in  the  land 
was  then  worth  enough  to  pay  it  In  full. 
The  plaintiff  offered  evidence  to  prove  that 
the  $400  mortgage  was  put  on  by  tbe  de- 
fendant in  August,  1902,  partly  to  pay  debts 
which  she  owed  to  the  amount  of  over  $225, 
and  that  tbe  defendant  in  many  ways  dealt 
with  tbe  land  as  if  she  were  the  absolute 
owner,  while  the  paper  title  was  in  her 
daughter.  It  did  not  appear  that  any  debts 
due  from  the  defendant  on  September  22, 
1902,  remained  unpaid,  excepting  her  $400 
mortgage  note.  The  defendant  offered  evi- 
dence to  prove  that  her  earnings  and  her 
daughter's  earnings  bad  enabled  her  father 
to  acquire  the  land;  that  he  conveyed  to  her 
on  the  understanding  that  she  should  con- 
vey to  Margaret  when  the  latter  was  older; 
that  another  relative  had  contributed  $300  to- 
wards the  purchase  of  the  land,  and  express- 
ed tbe  desire  that  it  should  go  to  Margaret's 
benefit;  and  that  the  defendant  bad  dealt 
wltli  tbe  land  in  behalf  of  Margaret,  and  to 
save  her  tbe  trouble  of  attending  to  It. 

Tbe  plaintiff  asked  the  court  to  Instruct  tbe 
Jury  that  a  person  might,  as  to  his  creditors, 
be  tbe  real  owner  of  land  tbe  legal  title  to 
which  stood  in  another's  name;  that  tbe  law 
would  not  permit  the  owner  of  land  to  con- 
vey it  to  another,  if  this  would  prevent  bis 
creditors  from  collecting  their  dues:  that  If 
such  a  conveyance  were  uot  made  to  a  bona 
fide  purchaser  for  value,  the  equitable  title 
would  remain  in  tbe  grantor,  and  Ills  cred- 
itors could  seize  the  land  to  satisfy  their 
claims;  and  that,  if  they  found  that  tbe  de- 
fendant was  the  equitable  owner  of  the  land 
In  question,  or  that  tbe  conveyance  to  Mar- 
garet A.  Lyness  prevented  the  plaintiff  from 
collecting  her  Judgment  against  the  defend- 
ant, the  plaintiff  was  entitled  to  a  verdict 


These  requests  were  presented  as  a  Ttnlt  It 
would  have  been  error  to  instruct  the  Jury 
that  If  a  conveyance  of  land  were  not  made 
to  a  bona  fide  purchaser  for  value,  the  equi- 
table title  would  remain  in  tbe  grantor,  and 
bis  creditors  could  seize  tbe  land  to  satisfy 
tbeir  claims.  Such  a  charge  would  have  ig- 
nored the  distinction  between  creditors  who 
were  such  when  tbe  conveyance  was  made, 
and  those  who  became  creditors  subsequently. 
'Etrror  cannot  be  assigned  on  tbe  refdsal  to 
comply  with  a  request  for  instructions,  some 
of  which  are  inconsistent  with  law. 

The  plaintiff  also  asked  tbe  court  to  in- 
struct the  Jury  that  if  tbe  defendant,  while 
indebted,  conveyed  to  ber  daughter  upon  a 
valuable,  but  inadequate,  consideration,  such 
inadequacy  was  evidence  of  actual  fraud; 
that  whether  a  transaction  was  fraudulent  as 
to  creditors  was  always  a  question  of  fact; 
that  tbe  essence  of  fraud  consists  chiefly  in 
motive,  and  is  seldom  reached  through  direct 
testimony;  and  therefore  that  the  law,  in 
many  cases,  dispenses  with  the  necessity  of 
positive  proof,  tmd  permits  tbe  introduction 
of  circumstantial,  presumptive,  or  persuasive 
evidence.  This  request  is  couched  In  lan- 
guage mainly  drawn  from  certain  opinions  of 
this  court.  Washband  v.  Washband,  27  C!onn. 
424,  430;  Olmsted  v.  Hoyt,  11  Conn.  376,  380. 
It  Is  seldom  that  extracts  of  that  nature  are 
adapted  for  use  in  instructing  a  Jury.  Here, 
for  Instance,  the  important  thing  was  not 
what  kind  of  evidence  will  be  dlsp^ised  with 
"in  many  cases,"  but  what  kind  had  been 
put  before  tbe  jury  In  this  particular  case, 
and  what  was  the  weight  wltidi  they  were  at 
liberty  to  accord  to  it  On  these  points  tbe 
charge  as  given  was  clear  and  adequate. 
Tbe  Jury  w^e  instructed  that,  as  to  the  claim 
that  the  deed  of  September  22,  1902,  was 
given  with  intent  to  defraud  those  who  might 
thereafter  become  creditors  of  the  grantor, 
they  were  to  say  whether  the  plaintiff  had 
proved  It  by  a  fair  preponderance  of  tbe  evi- 
dence, and  that  if  she  had,  she  was  entitled 
to  a  verdict.  This  portion  of  the  charge 
affords  no  ground  of  complaint  to  tbe  appel- 
lant It  was  too  favorable  to  ber.  On  that 
branch  of  tbe  case  she  was  bound  to  establish 
two  fraudulent  acts:  One  the  giving  of  the 
conveyapce  in  1902,  and  the  other  the  con- 
cealing or  withholding  the  property,  so  that 
it  could  not  be  taken  by  legal  process  three 
years  afterwards.  The  instruction  complain- 
ed of  would  have  supported  a  verdict  if 
only  one  of  these  acts  had  been  proved. 

Tbe  statute  was  originally  enacted  as  part 
of  the  change  In  our  system  of  Judicial  proce- 
dure by  which  imprisonment  for  debt  was 
abolished.  Pub.  Acta  1842,  p.  37,  c.  23.  It 
was  designed  to  preserve  that  remedy  when 
the  debtor,  Iiaving  property  sufficient  to  pay 
his  creditor,  fraudulently  concealed  or  with- 
held it  from  him  In  order  to  prevent  his 
taking  it  by  process  of  attachment  or  execu- 
tion. Tlie  gist  of  the  statutory  action  tbqs 
given  was  this  fraud  on  tbe  creditor.    Arm- 
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strong  T.  Ayr^  19  Conn.  640,  546.  He  was 
bound  to  Bbow  that  the  debtor  had  property 
subject  to  levy,  au£Belent  to  pay  the  debt; 
but  this  would  be  unavailing  unless  it  wrae 
further  shown  that  the  defendant  concealed 
it,  or  withheld  It  from  the  reach  of  civil  pro- 
cess. Dlkeman  v.  Ketcbum,  25  Conn.  363, 
868;  Atwater  v.  Slepcow,  74  Conn.  671,  Bl 
Atl.  1063. 

It  is  a  further  ground  of  appeal  that  the 
court  instructed  the  jury  that  if  they  did 
not  find  that  the  plaintiff  had  proved,  either 
that  by  the  understanding  of  the  parties  to 
•  the  deed  of  September  22,  1902,  the  real  bene- 
ficial Interest  remained  In  the  defendant, 
while  the  apparent  and  record  title  was 
placed  In  the  name  of  the  daughter,  or  that 
the  deed  was  given  with  an  actual  purpose 
and  intent  to  defraud  creditors,  their  verdict 
should  be  for  the  defendant.  In  order  to 
show  'that  the  defendant,  when  in  1905  she 
refused  to  pay  the  plaintiff's  Judgment,  had 
property  enough  to  pay  it.  It  was  necessary 
to  establish  that  tbe  real  estate  in  question, 
the  title  to  which  stood  in  the  name  of  a 
third  party,  was — as  respects  the  plaintiff — 
really  the  property  of  the  defendant.  It 
could  be  such  only  In  case  one  of  two  things 
were  true,  namely,  that  by  the  understand- 
ing or  agreement  of  the  parties  to  the  deed 
the  daughter  was  to  hold  the  title  for  tbe 
mother's  benefit;  or  that  the  deed  was  given 
with  an  actual  Intent  to  defraud  such  as 
might  thereafter  become  creditors  of  the 
grantor,  in  which  case,  as  to  them.  It  could 
be  levied  on  by  legal  process  precisely  as  It 
tbe  deed  had  never  been  made,  provided  the 
grantee  had  participated  in  the  fraud.  See 
Fartelo  v.  Harris,  26  Conn.  480,  483.  There 
was  therefore  nothing  In  this  part  of  the 
charge  of  which  the  plaintiff  could  complain. 

The  Jury  were  also  properly  told  that,  with 
respect  to  the  claim  of  an  actual  intent.  In 
giving  the  deed,  to  defraud  future  creditors, 
a  fraudulent  intent  on  the  defendant's  part, 
at  any  other  time  than  September  22,  1902, 
would  only  be  material  for  what  light  if 
would  throw  on  the  occurrences  of  that  day, 
and  that,  as  the  defendant  owed  nothing  to 
the  plaintiff  until  long  after  September  22, 
1902,  the  latter  must  show  an  actual  intent 
to  defraud  future  creditors  In  giving  the 
deed  of  that  date.  Barbour  v.  Conn.  Mut 
Life  Ins.  Co.,  61  Conn.  240,  251,  23  Atl.  154; 
Bassett  v.  McKenna,  52  Conn.  437.  We  have 
not  fonnd  It  necessary  to  decide  whether  the 
fact  that,  after  the  conveyance  of  September 
22,  1902,  the  land  was  still  open  to  attach- 
ment and  levy  as  the  property  of  the  defend- 
ant was  sufficient  to  defeat  this  action,  nor 
whether  the  statute  reaches  a  case  where 
the  property,  as  to  the  concealment  of  which, 
or  the  withholding  from  legal  process,  fraud 
is  charged,  is  real  estate.  The  court  below, 
in.  compliance  with  the  plaintiffs  request,  in- 
structed the  jury  that  it  does  reach  It,  and 


no  reason  of  appeal  on  this,  account  Is,  or 
could  be,  set  up  by  her. 

There  is  no  error.    Tbe  other  Judges  con- 
curred. 


(n  Oonn.  SS6) 
BOOTH  y.  PBETB. 

(Supreme  Court  of  Errors  of  Connecticut.    Felt. 
16,  1909.) 

1.  Barkbttftct  (S  826*)  — Mutual  Debts  — 
Set-Off. 

Where,  prior  to  bankruptcy,  a  bank  was 
Indebted  to  tne  bankrupt  on  a  deposit  account, 
and  the  bankrupt  was  indebted  to  it  on  a  note, 
the  bank  on  the  maturity  of  the  note  could  ap- 
ply the  deposit  account  to  tbe  payment  tbere<^, 
the  debts  being  mutual,  under  Bankr.  Act  Jaly 

1.  1898,  c.  541,  §  68,  30  Stat.  565  (U.  S.  Comp. 
St  1901,  p.  3450),  declaring  that.  In  all  cases  of 
mutual  debts  between  the  estate  of  a  bankrupt 
and  a  creditor,  an  account  shall  be  stated,  and 
one  debt  shall  be  set  oS  against  the  other  and 
the  balance  only  shall  be  allowed  or  paid. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy. 
Dec,  Dig.  i  326.»] 

2.  Bawkbuptct    ({    178*)  —  "Tkanspkb    of 
Pbopektt." 

Set-off  by  a  bank  of  a  deposit  account  dae 
a  bankrupt  against  his  liability  to  tlie  bank  on  a 
note  is  not  a  "transfer  of  property"  by  tbe  bank- 
rupt within  Bankr.  Act  July  1,  1898,  c  541,  f 
1,  subd.  25,  30  Stat.  545  (U.  S.  Comp.  St  1901, 
p.  3420),  declaring  that  a  transfer  shall  indnde 
the  sale  and  every  other  and  different  mode  of 
disposing  of  or  parting  with  property  or  the  pos- 
session thereof  absolutely  or  conditionally  as  a 
payment,  pledge,  mortgage,  gift,  or  security. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  S  209 ;    Dec.  Dig.  i  17&* 

For  other  definitions,  see  Words  and  PhmnesL 
vol.  8,  pp.  7066,  7067,  7819.] 

3.  Bankbuptct  (§  165*)— "Peefbrenob." 

Where  a  bank  on  the  maturity  of  a  bank- 
rupt's note  in  good  faith,  and  not  merely  for  the 
purpose  of  appropriating  the  biuikrupt'a  deposit 
to  the  benefit  of  another,  set  off  such  deposit 
against  a  note  due  tbe  bank  from  the  bankrupt, 
such  set-off  was  not  a  "preference,"  witl^ 
Bankr.  Act  July  1,  1898,  c.  541,  «  60a,  30  Sut 
562  (U.  S.  Comp.  St  1901,  p.  3445),  providing 
that  a  person  shall  be  deemed  to  have  given  a 
preference,  if,  being  insolvent,  he  has  made  a 
transfer  of  any  of  his  property  which  will  en- 
able one  of  his  creditors  to  obtain  a  greater  per- 
centage of  his  debt  than  any  other  of  audi  cred- 
itors of  the  same  class.  • 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  i  165.* 

For  other  definitions,  see  Words  and  liiraaea, 
vol.  6,  pp.  5498,  5499 ;   vol.  8,  p.  7759.] 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  County ;  Isaac  Wolfe,  Judge. 

Action  by  John  R.  Booth,  as  trustee  In 
bankruptcy  of  George  W.  Humphry,  against 
Ralph  Freta  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

J.  Blrney  Tuttle,  for  appellant.  Matthew 
A.  Reynolds,  for  appellee. 

THATER,  J.  The  plaintiff,  as  the  trustee 
of  the  bankrupt  estate  of  George  W.  Humph- 
ry, brings  this  action  to  recover  from  the  de- 
fendant  $464.61,   the   amount  of   a   deposit 


•For  other  cue*  see  »ame  topio  and  section  NUMBER  la  Dec.  &  Am.  Diss.  1907  to  date,  &  Reporter.  Indexes 
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which  the  baokmpt  had  In  the  Merchants' 
National  Bank  of  New  Haven  on  March  17, 
190S,  and  which  was  on  that  day  applied  by 
the  bank  in  part  payment  of  a  note  of  the 
bankrupt  payable  on  that  day  at  the  bank 
to  the  order  of  the  defendant,  and  by  him 
Indorsed  and  discounted  there.  This  appli- 
cation of  the  deposit  was  within  four  months 
of  the  filing  of  the  petition  In  bankruptcy, 
and  It  Is  claimed  that  the  action  of  the  bank 
In  making  It  worked  a  preference  In  favor  of 
the  defendant  voidable  by  the  trustee  under 
section  eOb  of  the  United  States  bankruptcy 
law  (Act  July  1,  1898,  c.  641,  30  Stat  562 
[U.  S.  Comp.  St  1901,  p.  3445]),  as  amended 
by  Act  Feb.  6,  1903.  a  487,  32  Stat  799 
(D.  8.  C!omp.  St  Snpp.  1907,  p.  1031).  If  this 
claim  Is  correct  the  plaintiff  was  entitled 
to  recover. 

The  bank  at  the  time  of  the  application 
of  the  deposit  was  the  owner  of  the  note,  hav- 
ing discounted  It  for  the  defendant  aiid  was 
therefore  a  creditor  of  the  bankrupt  It  was 
also  his  debtor  to  the  amount  of  his  deposit 
They  were  mutual  debts,  and  subject  to  be 
set  off  against  each  other  under  section  68 
of  the  bankruptcy  act  N.  Y.  County  Bank 
V.  Massey,  192  U.  S.  138,  146,  24  Sup.  Ot 
199,  48  L.  Ed.  380;  In  re  Scberzer  (D.  a) 
130  Fed.  631,  632 ;  In  re  Semmer  Glass  Co., 
135  Fed.  77,  67  G  0.  A.  551;  Lowell  v.  Inter- 
national Trust  Co.,  168  Fed.  781,  784,  86  a 
0.  A.  187.  finch  set-off  is  not  a  transfer  of 
property  by  the  bankrupt  within  section  1, 
subd.  25,  of  the  act  and  does  not  give  a 
preference  within  section  60a  of  the  act 
County  Bank  v.  Massey,  supra.  The  case 
last  referred  to  distinguishes  between  cases 
like  Plrle  V.  Chicago  Title  &  Trust  Co.,  182 
U.  8.  444,  21  Sup.  Ct  906,  45  L.  Ed.  1171, 
and  other  cases  cited  by  the  plaintifT,  where 
there  was  a  payment  by  the  bankrupt  of 
Ills  notes  due  at  the  banlc,  and  cases  like 
the  present  where  a  bank,  having  a  general 
deposit  of  the  bankrupt  sets  it  off  against 
his  notes  of  which  it  is  the  owner.  The  pay- 
ment of  the  note  In  the  former  case  is  a 
preference  voidable  against  both  the  bank 
and  the  indorser  who  may  have  negotiated  it 
It  changes  the  relations  existing  between  the 
bank  and  the  bankrupt.  But  in  equity  and 
under  the  statutes  of  this  and  other  states, 
where  there  are  mutual  debts,  the  dlCTerence 
between  them  after  one  has  been  set  off 
against  the  other  is  deemed  to  be  the  only  sum 
really  due.  Section  68  of  the  bankruptcy  law 
recognizes  this  and  permits  the  set-off.  The 
fact  that  the  set-off  In  the  present  case  was 
made  by  the  bank  prior  to  the  filing  of  the 
bankruptcy  i>etition  does  not  affect  the  ques- 
tion because  it  did  only  what  the  law  would 
have  done  had  the  bank  waited  until  the  pe- 
tition was  filed.    In  re  Scherzer,  supra. 

We  are  assuming  that  the  transaction  was 
bona  flde.  If  the  giving  of  the  note  and  the 
application  of  it  in  disposing  of  the  bank- 


rupt's deposit  was,  as  dalmed  by  the  plain- 
tiff, a  trick  devised  to  appropriate,  the  bank- 
rupt's deposit  to  the  defendant's  benefit  it 
would  not  stand.  But  the  finding  does  not 
warrant  the  claim.  We  must  treat  it  as  the 
trial  court  has  done,  as  a  bona  flde  transac- 
tion. So  treated,  the  set-off  did  not  work  a 
preference  in  favor  of  either  the  bank  or  the 
defendant 

There  la  no  error.    The  other  Judges  con- 
curred. 

(n  Oonn.  SIE) 

KELLEY  V.  TOWN  OF  TOEKINGTON. 

(Supreme  Court  of  Errois  of  Oonnectlcat    Feb. 
16,  1909.) 

1.  Afpbal  awd  Ebbob  (I  997*)— Rivntw— Di- 

BKCmOW    OF    VKBD1CT--SDOT1CIEH0Y   0»   EVI- 
DENCE. 

To  entitle  plaintiff  in  scire  fadas  against 
a  garnishee  to  a  revenal  of  a  judgment  on  a 
directed  verdict  that  at  the  time  of  tlie  garnish- 
ment there  was  nothing  dne  the  principal  de- 
fendant from  the  garnishee,  the  recora  mnst 
show  that  there  was  evidence  sapporting  every 
fact  essential  to  plaintiff's  recovery,  and  also  no 
undisputed  fact  which  would  prevent  his  recov- 
ery. 

[Ed.  Note.— For  other  cases,'  see  Appeal  and 
Error,  Cent  EMg.  {  4024 ;    Dec.  IMg.  |  997.*] 

2.  CORTBACTB  (I  319*)  —  PKBrOBlCANOS  PBX- 
VENTED  BT  OtHEB  PABTT— PA^T  PSBTOBU- 
AHCE— RECOVBBT. 

Where  a  contractor  -baa  been  wrongfully 
prevented  from  completing  his  contract  he  may 
recover  for  the  work  done. 

[Ed.   Note.— For  other  cases,   see   Gontracta, 
Cent  Dig.  {  1500;   Dec.  Dig.  f  819.*] 

&  HlOHWATB  (t  113*)"— ISffBOVElCKSTB— COB- 
TBACT  FOB  lUPBOVEUENTS. 

Pub.  Acts  1005,  p.  432,  c.  232,  provides  for 
the  improvement  of  highways  at  the  expense  ot 
the  state  and  town  in  which  the  highway  is  lo- 
cated, requires  the  selectmen  to  advertise  for 
bids  for  Uie  work  according  to  plans  prepared 
by  the  state  highway  commissioner,  and  to 
award  the  contract  to  the  lowest  bidder,  who 
must  enter  into  a  contract  for  the  work  and 
give  bond  for  the  faithful  performance  thereof. 
Held,  that  the  town  selecttnen  cannot  waive  any 
of  the  requirements  in  the  act,  nor  can  they  ex- 
pend any  of  the  money  appropriated  by  the 
town  or  state  for  highway  improvements  except 
in  compliance  with  such  xequirements. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec  Dig.  i  113.*] 

4.  UIGHWA.T8  (S  113*)— IJtPBOVEitENTS— Bond 

OF   CONTBAOrOBS — WAIVES  —  QUESTION   F0& 
JCBT. 

Town  selectmen  having  no  authority  to 
waive  the  bond  by  the  contractor  for  t^e  im- 
provement of  a  highway  required  by  Pub.  Act» 
1905,  p.  432,  c.  232,  the  refusal  to  submit  to 
a  ivxs  a  question  whether  the  selectmen,  by 
allowing  tlie  contractor  to  commence  tbe  work 
without  having  filed  his  bond,  waived  the  giving 
of  such  bond  was  proper, 

[Ed.  Note.— For  other  cases,  see  Highway^ 
X>eQ.  Dig.  %  113.*] 

B.  HiGHWATS  0  118*)  —  doNTBAOT  TOB  IK- 
PB0VEMENT9— XiIABTLlTT  OF  TOWK. 

A  town  is  not  liable  for  work  on  a  high- 
way which  the  selectmen  had  no  authority  to 
contract  for. 

[Ed.   Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  i  118.*] 


*For  otiMr  caies  cm  same  toplo  and  section  NUMBER  In  Dec.  *  Am.  Digs.  U07  to  date,  *  Reporter  iBduer 
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6.  Highways  (J  113*)— Ihpbovements— Com- 

TBACT— EXTBA  WOBK. 

Where  the  plaiu  used  by  a  contractor  in 
preparing  his  bid  for  a  contract  for  improving 
a  highway  called  for  the  straightening  and  chan- 
i;iDir  the  grade  of  the  highway,  a  charge  for  the 
work  of  auch  straightening  and  grading  cannot 
be  made  as  for  extra  work. 

[Ed.  Note.— For  other  caaes,  see  Highways, 
Dec.  Dig.  i  113.*] 

7.  HlOHWATS   (t    119*)— IJCPBOVEMBNTB— CON- 

STBrCTION  OF  CONTBAOT. 

Pub.  Acts  1905,  p.  432,  c.  282,  provides  for 
improvement  of  highways  according  to  plans  pre- 
pared by  the  state  highway  commissioners,  cer- 
ttin  portions  of  the  expense  to  be  borne  by  the 
state  and  the  town  in  which  the  improved  high- 
way is  located.  Gen.  St.  g  3824,  provides  that 
where  there  are  street  car  tracks  on  a  highway 
to  be  improved,  any  required  change  in  the  grade 
shall  be  made  at  the  expense  of  the  town,  and 
the  street  car  company  shall  then  conform  its 
tracks  to  the  new  grade  without  expense  to  the 
town.  Held,  that  an  agreement  with  the  town 
by  a  street  car  company  to  pay  one-half  of  the 
expense  of  changing  the  grade  as  a  part  of  the 
improvement  does  not  affect  the  state. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  i  119.*] 

8.  Trial  (§  169*)— Dibectinq  Verdict. 

On  scire  facias  against  the  garnishee,  where 
there  is  no  evidence  to- sustain  plaintifTs  claim, 
a  verdict  may  properly  be  directed  for  defend- 
ant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §S  381-389 ;  Dec.  Dig.  §  169.*] 

9.  Gabnisument    ({.  191*)  —  Pbookedings 
AoAiiTST  Gabmisheb— Costs. 

The  return  of  a  writ  of  garnishment,  pur- 
suant to  Gen.  St.  §  8S2,  reciting  that  the  gar- 
nishee "failed  to  disclose  that  it  was  indebted  to 
defendant,"  does  not  show  that  the  garnishee 
failed  to  make  any  disclosure,  so  as  to  relieve 
plaintiff  from  liability  for  costs  on  an  nnsuccess- 
ful  proceeding  against  the  garnishee  for  judg- 
ment 

[Ed.  Note.— For  other  cases,  see  Oamishment, 
Dec.  Dig.  i  191.*] 

Appeal  from  Court  of  Common  Pleas, 
Litchfield  County;  Albert.  McO.  Matbewson, 
Judge. 

Scire  facias  by  Ed-ward  J.  Eelley  against 
the  Town  of  Torrington,  as  garnishee  for 
the  amoimt  of  a  Judgment  obtained  by  plain- 
tiff against  the  original  defendants,  William 
Mella  &  Co.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.    No  error. 

See,  also,  80  Conn.  378,  68  Atl.  855. 

Leonard  J.  Nickerson  and  Homer  R.  Sco- 
Tllle,  for  appelant  Walter  Holcomb,  for 
appellee. 

THATER,  J.  The  plaintilt  brought  his  ac- 
tion against  William  Mella  &  Co.,  and  re- 
covered Judgment  against  them.  Claiming  to 
have  secured  by  process  of  foreign  attach- 
ment Inserted  In  his  writ  a  debt  due  to  that 
firm  from  the  town  of  Torrington,  he  now 
seeks  on  scire  facias  to  obtain  a  Judgment 
against  the  town  for  the  amount  of  hia 
Judgment  against  the  original  defendant. 

The  question  at  Issue  between  the  parties 
upon  the  trial  was  whether,  at  the  time  suit 


was  brought  against  Mella  A  Co.,  July  19, 
1906,  any  debt  was  due  to  that  firm  from 
the  town.  In  the  trial  court  a  verdict  was  di- 
rected for  the  defendant  The  plaintiff 
claims  that  this  was  error,  and  that  he  is 
entitled  to  a  new  trial  because  of  the  error. 
To  entitle  him  to  a  new  trial  the  record 
must  disclose  that  there  was  evidence  from 
which  the  jury  would  have  been  warranted 
In  finding  proven  every  fact  essential  to  the 
plaintilTs  recovery,  and  also  disclose  no 
proved  and  undisputed  fact  which  would 
prevent  his  recovery.  He  claimed  to  have 
proved  that  at  the  time  the  town  was  fae- 
torlzed  it  was  Indebted  to  Mella  ft  Co.  for 
work  performed  in  grading  and  improving 
one  of  its  highways  known  as  the  "Dayton- 
vlUe  Road."  At  a  former  trial  of  the  case 
he  claimed  that  this  work  was  done  at  the 
request  and  by  direction  of  the  defendant's 
seleMmen,  no  price  being  fixed  for  the 
same,  and  that  the  town  was  bound  to  pay 
therefor  what  the  work  was  reasonably 
worth.  Kelley  v.  Town  of  Torrington,  80 
Conn.  878,  68  Atl.  855.  Upon  the  present 
trial  he  claimed  that  the  work  was  done  un- 
der a  written  contract  made  with  the  town 
pursuant  to  Good  Roads  Act  (Pub.  Acts  1903, 
p.  432,  c.  232);  that  the  work  was  entered 
upon  on  May  21,  1906,  and  continued  until 
July  eth  following,  when  the  firm's  workmen 
struck,  and  the  work  was  abandoned;  that 
Mella  &  Co.  were  obliged  to  abandon  the 
work  because  they  were  unable  to  procure 
any  money  from  the  town  with  which  to 
pay  their  men,  and  because  they  were  re- 
quired to  change,  straighten,  and  lower  the 
grade  of  the  roadbed  and  safeguard  the 
traclrs  of  a  street  railway,  which  was  lo- 
cated upon  the  highway  which  was  being  im- 
proved. His  claim  Is  that  these  require- 
ments and  the  town's  refusal  to  pay  were 
wrongful,  and  prevented  the  firm  from  com- 
pleting the  contract,  and  Justified  their  aban- 
donment of  It  and  treating  it  as  rescinded, 
that  they  were  therefore  entitled  to  compen- 
sation for  the  work  actually  performed,  and 
that.  If  not,  they  were  entitled  to  compensa- 
tion for  the  extra  work  claimed  to  have 
been  done  in  safeguarding,  straightening, 
and  lowering  the  grade  of  the  railway  tracks. 
If  the  plaintiff  failed  to  perform  his  con- 
tract, he  could  not  recover  under  it,  but  if 
there  was  a  contract  which  the  defendant 
wrongfully  prevented  him  from  completing 
he  could  recover  for  the  work  done.  Connel- 
ly V.  Devoe,  37  Conn.  670,  576,  Valente  v. 
Weinberg,  80  Conn.  134,  135,  67  Atl.  369, 
13  L.  R.  A.  (N.  S.)  448.  The  defendant 
claims  that  no  such  contract  was  proved. 
The  statute  (Pub.  Acts  1905,  p.  432,  c.  23^ 
requires  that  the  Improvement  of  highways 
therein  provided  for;  except  in  cases  where 
the  cost  will  not  exceed  $1,000,  shall  be 
submitted  to  competition;  that  It  shall  be 
let  to  the  lowest   bidder;    that  the  work 
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shall  be  done  imder  a  written  agreement  by 
the  contractor  to  do  It  In  accordance  with 
plans  and  epeclflcatlonB  -prepared  under  the 
direction  of  the  state  highway  commisalon- 
er;  that  such  agreement  shall  be  signed  by 
the  contractor,  the  selectmen  of  the  town, 
and  said  highway  commissioner,  and  a  copy 
thereof  filed  with  the  latter;  and  that  tiie 
contractor  shall  give  a  bond  conditioned  for 
the  faithful  performance  of  the  work  In  ac- 
cordance with  the  plans  and  siteclficatlons 
and  the  terms  of  the  contract  These  re- 
quirements are  for  the  protection  of  the 
state,  which  pays  the  larger  part  of  the 
cost  of  the  Improvements.  Orlswold  t.  Guil- 
ford, 75  Conn.  192,  196,  62  Atl.  742;  Kelley 
Y.  Torrington,  80  Conn.  378,  882,  68  Atl.  855. 
It  is  Important  to  the  state  that  these  re- 
quirements of  the  statute  be  strictly  com- 
plied with.  These  ImproTements  are  be- 
ing made  In  all  parts  of  the  state.  The  con- 
tracts on  file  with  the  highway  commission- 
er are  evidence  at  hand  as  to  the  cost  of 
the  work  and  the  terms  upon  which  It  la  to 
be  performed.  They  prevent  any  arrange- 
ment between  the  contractors  and  the  officers 
of  the  town  detrimental  to  the  Interests  of 
the  state.  And  the  bond.  In  case  the  contract- 
or falls  to  complete  his  contract,  secures 
the  state  from  loss  such  as  was  incurred  in 
the  present  case  if  the  contractor  falls  to 
perform  his  , contract  While  the  towns 
nominally  make  the-  Improvements,  their 
powers,  and  the  powers  of  their  ofllcers,  are 
prescribed  and  limited  by  the  statute.  Their 
selectmen  have  no  power  to  exi)end  for  other 
purposes  the  money  appropriated  by  the 
town  and  state  for  these  improvements,  and 
they  have  no  power  to  waive  any  of  the  re- 
quirements of  the  statute  which  safeguard 
the  interests  of  the  state  and  the  taxpayers. 
Upon  the  trial  the  following  facts  were 
proved  and  not  disputed:  The  defendant 
appropriated  $9,000  to  Improve  its  high- 
ways under  the  statute  in  question.  The 
Daytonvllle  road  was  duly  selected  as  one 
of  its  roads  to  be  Improved.  Calls  tot  bids 
w«e  duly  advertised,  and  Mella  &  Co.  were 
bidders,  and  the  lowest  bidders  for  the  con- 
tract The  contract  was  awarded  to  them. 
Supposing  that  they  would  be  able  to  furnish 
the  required  bond,  they  at  once  entered  up- 
on the  work  without  having  executed  either 
the  contract  or  bond  required  by  the  statute. 
One  of  the  partners  shortly  after  retired 
from  the  firm,  and  the  others  were  unable 
to  procure  a  bond.  The  defendant  would 
provide  them  with  no  money  with  which  to 
pay  their  help,  the  help  struck  because  they 
were  not  paid,  and  the  firm  abandoned  the 
wo^.  No '  contract  was  ever  executed  by 
tiie  firm,  the  selectmen,  and  the  highway 
commissioner,  and  no  bond  was  ever  given. 
It  was,  however,  claimed  by  the  plaintiff, 
bat  disputed,  that  the  selectmen  waived  the 
giving  of  the  bond,  and  that  Mella  &  Co.  sign- 
ed and  tendered  to  the  selectmen  a  contract 


suchjdB  the  statute  requires,  wliich  bad  been 
prepared  by  the  highway  commissioner  when 
the  contract  was  awarded.  He  claims  that 
these  disputed  questions  should  have  tteen 
submitted  to  the  Jury.  As  already  stated,  the 
selectmen  had  no  power  to  waive  the  giving 
of  the  bond,  and  they  were  not  required  to 
sign  the  contract  if  tendered,  unless  it  was 
accompanied  with  the  bond.  The  bond  was 
required  as  security  for  the  faithful  per- 
formance of  the  contract  by  the  contractor, 
and  the  selectmen  could  not  be  asked  to  bind 
the  town  to  the  terms  of  the  contract  until 
the  contractors  also  were  bound.  There  was 
nothing  in  these  claims  which  could  properly 
have  been  submitted  to  the  jury.  The  rec- 
ord thus  shows  that  there  was  an  entire 
absence  of  evidence  to  go  to  the  jury  to  sus- 
tain the  plaintlfTs  claim  that  there  was  a 
contract  between  the  town  and  Mella  &  Co. 
The  contract  not  being  proved,  the  Jury  could 
not  be  asked  to  find  that  anything  was  due 
ttalm  the  town  to  Mella  ft  Oo.  under  it  or 
for  a  breach  of  it 

The  tracks  of  the  Torrington  &  Winchester 
Street  Railway  Company  were  located  upon 
the  highway  which  was  improved.  The 
plaintiff  claims  that  Mella  &  Co.  did  work 
not  called  for  by  the  contract  and  not  be- 
longing to  the  town.  In  straightening  and 
changing  the  grade  of  the  roadbed  and  safe- 
guarding the  tracks  of  this  railway.  If  they 
did  work  not  belonging  to  the  town  to  do, 
the  selectmen  bad  no  authority  to  direct 
them  to  do  it  and  the  town  is  not  liable  for 
it  Kelley  v.  Torrington,  supra.  But  the 
statutes  provide  that  a  railway  company 
having  Its  tracks  located  upon  a  highway 
shall  not  be  required  to  change  the  grade  of 
any  portion  of  the  highway,  but  that  when  a 
town  changes  the  grade  of  any  such  highway, 
the  company  shall,  when  the  highway  Is  com- 
pleted, conform  the  grade  of  its  tracks  to 
the  newly  established  grade  without  cost 
or  expense  to  the  town.  Gen.  St  t  3824. 
The  work  of  straightening  and  grading  such 
a  highway,  while  it  thus  straightens  and 
changes  the  grade  of  the  railway  and  fur- 
nishes a  roadbed  for  the  relocation  of  its 
tracks,  falls  upon  the  town,  and  no  part 
of  It  upon  the  railway  company.  The  plans 
which  the  contractors  used  in  preparing  their 
bids,  and  which  are  a  part  of  the  record, 
show  the  location  of  the  railway  tracks  up- 
on the  original  highway,  and  their  proposed 
location  upon  the  highway  after  it  should 
be  Improved,  and  shows  that  the  only 
straightening  and  changing  of  grade  called 
for  is  that  Involved  in  the  straightening  and 
changing  the  grade  of  the  highway.  This 
the  statute  places  upon  the  town,  and  was 
to  be  performed  by  the  contractdr.  It  is  not 
extra  work,  but  was  Included  in  the  bid. 

The  railway  company,  as  an  Inducement  to 
the  town  to  select  the  Daytonvllle  road  for 
Improvement,  agreed  with  the  town  to  pay 
one-half  of  its  sliare  of  the  expense  of  the 
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ImproTement,  and  afterwaMs  paid  It  It 
iB  claimed  that  this  was  a  frand  npon  the 
state,  that  the  payment  was  made  for  chan- 
ging the  grade  of  the  tracks,  and  that  the 
contractors  were  entitled,  out  of  this  money 
In  the  hands  of  the  town,  to  payment  for  the 
work  claimed  to  have  been  done  for  the  rail- 
way company.  While  sach  an  arrangement 
as  is  thus  suggested  could  not  be  upheld, 
no  good  reason  Is  suggested  why  a  street 
railway  company,  a  manufacturing  company, 
a  driving  club,  or  any  other  person  Interest- 
ed In  having  a  road  Improved  may  not  proper- 
ly agree  to  bear  a  i>ortlon  of  the  town's  ex- 
pense if  such  Improvement  is  made.  It  does 
not  affect  the  state  In  any  way.  The  Im- 
provement cannot  be  made  with  the  state's 
aid  unless  the  highway  commissioner  ap- 
proves the  selection  of  the  road.  And  the 
cost  to  the  state  is  not  affected  by  the  fact 
that  a  portion  of  the  town's  burden  Is  borne 
by  private  individuals.  The  contract  be- 
tween the  town  and  the  railway  company 
is  made  a  part  of  the  record,  and  disproves 
the  claim  that  the  town  undertook  to  make 
changes  in  the  tracks  which  properly  belong- 
ed to  the  railway  company.  As  the  pay- 
ment was  not  for  work  done  by  the  town 
or  the  contractors  which  belonged  to  the 
railway  company,  the  claim  that  Mella  &  C!o. 
did  extra  work  for  which  they  were  entitled 
to  pay,  either  from  money  paid  by  the  rail- 
way or  otherwise,  presented  no  question  for 
the  Jury.  As  there  was  thus  no  evidence 
to  sustain  either  of  the  plaintifTs  claims,  a 
verdict  was  properly  directed  for  the  defend- 
ant 

The  appeal  raises  several  questions  of 
evidence  which  It  Is  unecessary  to  discuss, 
as  they  do  not  relate  to  the  facta  decisive 
of  the  case  already  considered,  and  would 
only  be  of  interest  to  the  parties  in  case  of 
a  new  trial. 

.  It  is  claimed  that  the  court  erred  In  giving 
the  defendant  Judgment  for  costs  upon  the 
ground  that  it  failed  to  appear  in  court 
In  the  original  action,  and  disclose  whether 
It  had  any  effects  of  the  original  defendants 
in  Its  possession,  or  was  indebted  to  them, 
and  failed  to  excuse  itself  from  so  doing  by 
disclosing  to  the  officer  at  the  time  the  fac- 
torizing process  was  served  upon  it  as  pro- 
vided in  section  882  of  the  statutes.  But  the 
finding  does  not  show  that  the  defendant 
failed  to  appear  in  court  and  disclose,  and 
the  officer's  return,  upon  which  the  plaintiff 
relies  as  showing  a  failure  to  disclose  to 
the  officer,  says  only  that  the  defendant  "fail- 
ed to  disclose  that  it  was  Indebted"  to  Mella 
&  Co.  This  does  not  prove  that  it  failed  to 
disclose  that  it  was  not  Indebted.  It  does  not 
appear  from  the  record,  therefore,  that  the 
judgment  for  costs  was  Improper, 

There  is  no  error.  The  other  Judges  con- 
curred. 


.  (n  Conn.  jStf) 
STATB  ex  rel.  OITI  OF  WATERBTJRT  v. 

NEW  YORK,  N.  H.  ft  H.  R.  CO. 

(Supreme  Court  of  Eirrors  of  Connecticut    FeK 

16,  1900.) 

1.  Stbeet  Rahaoads  (|  7*)  —  CoRSTSucrxoH 

OF  RAILWAT  OB  BXTENSIOIf— ErFtCT  OF  AP- 
PBOVAL  OF  PI.AN— CONDITIOK  PBECBDENT  TO 

Location. 

Gen.  St.  1002,  {  S833,  provides  that  where 
a  Street  railroad  company  constructB  a  railway 
or  lavs  new  tracks,  it  shall  make  a  plan  show- 
ing the  highways  in  or  through  which  it  pro- 
poses to  lay  its  tracks,  their  location  as  to  grade, 
and  the  center  line  of  the  highways,  and  sack 
changes,  if  any,  as  are  proposed  to  be  made  in 
any  highway,  and  such  plan  shall  be  presented 
to  the  mayor  and  common  conncil,  who,  after  a 
hearing,  may  adopt  it  or  modify  it  as  they  deem 
proper,  and  notify  the  company  of  their  de- 
cision, but  that  no  company  shall  construct  a 
railway  or  lay  additional  tracks  except  in  ac- 
cordance with  the  plan  approved  by  the  city 
authorities,  or,  on  aiipeal,  by  the  railroad  com- 
missioneis  or  superior  court  as  provided  in 
sections  3832,  3834.  Held  that  where  a  plan 
presented  was  an  entirety,  the  approval  thereof 
was  an  approval  of  it  in  its  entirety,  and  sadi 
approval  either  by  the  city  authorities  or  on 
appeal  was  a  condition  precedent  to  the  loca- 
tion of  an  extension. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Dec.  Dig.  I  7.*] 

2.  Stbeet  Railbpads  ({  40*)  — Biqbt  to 
Make  Location— Natubb  of  Poweb. 

The  right  to  locate  a  railway  or  any  part 
of  it  is  a  power  of  election,  and,  when  once  ex- 
ercised, is  exhausted  in  the  absence  of  a  stat- 
ute to  the  contrary. 

[Bd.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Dec.  Dig.  |  40.*] 

S.  -Stbeet  Raiiaoads  ({  46H*)— Fxtbhsioh  or 
LiWE— Oblioation  to  Complete. 

Where  the  location  of  an  extension  of  a 
street  railroad  is  made  and  approved  as  a  whole, 
the  company  is  not  obliged  to  construct  it  but 
if  it  enters  on  its  construction,  it  most  not 
stop  when  it  has  constmcted  a  part  and  proceed 
to  operate  can  thereon  without  completing  it 
within  a  reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Dec.  Dig.  {  46V^.*] 

4.  Stbeet  Raiusoads  (t  46Vi*)  —  BxTcifaioii 
OF  lANES— Conditions  of  Afpboval  bt 
City  Autuobities. 

One  of  the  particulars  of  a  plan  of  a  street 
railroad  extension  which  city  authorities  had 
power  to  modify  under  Gen.  St.  f  3833,  as  a 
condition  of  their  approval,  was  the  grade  pro- 
posed for  the  tracks,  and  another  was  the 
change,  if  any,  to  be  made  in  any  highway,  and 
their  approval  was  conditioned  on  the  com- 
pany's bringing  the  street  in  a  part  of  the  ex- 
tension, throughout  its  fal\  width,  to  a  speci- 
fied grade,  and  putting  it  both  within  and  out- 
side of  the  tiacks,  in  good  condition  for  public 
travel,  and  another  condition  required  tliis  and 
certain  other  work  to  be  completed,  and  the 
whole  extension  to  be  put  in  operation  by  a 
specified  date.  Held,  that  both  these  conditions 
were  germane  to  the  plan. 

[Eld.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  i  46:Vi.*] 

B.  Stbeet  Rahjsoadb  (I  48%*) -^  Extenmoh 
OF  Lines— Time  fob  Coupletioii  of  Work 
— Poweb  of  Citt  AuTuoamEs. 

The  right  given  a  street  railroad  company 
by  the  state  to  locate  its  railroad  in  city  streets 
within  a  certain  period  is  a  qualified  right  sub 
ject  to  the  approval  and  control  of  the  city  an- 


•F^r  otber  caaM  IM  «ain«  tbplo  and  seetton  NUMBRR  <■  a«c.  *  Am.  Dtgi.  UOT  to  data,  *  Baportar  iBdasae 


Digitized  by 


Google 


C!onii.) 


STATE  ▼.  NEW  YORK,  N.  H.  &  H.  R.  CO, 


843 


thoritiea  pursuant  to  Gen.  St.  1902,  |  3833,  and 
hence  it  does  not  prevent  shortening  of  sach 
period  by  the  city  in  case  of  an  extension,  which, 
in  the  order  of  approval,  was  required  in  the 
public  interest  to  be  completed  during  the  cur- 
rent season. 

[Bd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  §  46^.*] 

&  Street  Railboads  ({  48*)— Extension  or 

LiHES— OBI.IGATION    OF   LESSEE. 

A  lessee  succeeding  to  the  rights  and  fran- 
chises of  a  street  railroad  company  takes  the 
same  burdened  with  the  obligation  of  its  lessor 
to  complete  the  construction  of  an  extension  be- 
gun by  it,  and  put  the  same  in  operation. 

[Ed.  Note.— For  other  cases,*  see  Street  Rail- 
roads, Cent.  Dig.  §  126 ;   Dec.  Dig.  S  49.*] 

7.  Street  Railboads  (§  66*)— Extension  of 
LiiNES— Pabtiai.  Abandonment. 

If  the  entire  authorized  extension  of  a 
street  railway  has  been  completed  and  put  in 
operation,  no  part  of  it  can  afterwards  be  aban- 
doned at  the  will  of  the  company. 

[EJd.  Note.— For  other  cases,  see  Street  Rail- 
roads, CJent  Dig.  |  14B;  Dec  Dig.  {  66.»] 

8.  MANDAinjs  (8- 187*) — ^Altebnative  WBrp— 
Motion  to  Quash— Review  of  DETSKiaNA- 

TION. 

Where  the  superior  court  has  found  all  the 
issnes  for  defendant,  and  adjudged  an  alterna- 
tive writ  of  mandamus  insufficient,  if  any  of 
the  grounds  assigned  for  gnashing  it  were  valid, 
there  is  no  error. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  i  436;  Dec.  Dig.  |  187.*] 

9.  Stbeet  Railboads  (I  49*)— Extension  of 
Lines— OnLioATioNs  of  Lessee. 

The  fact  that  the  lessee  of  a  street  rail- 
road company  was  not  a  party  to  proceedings 
for  proposed  alterations  and  extensions  was  no 
objection  to  mandamus  to  require  completion  of 
an  extension  b^un  by  the  lessor,  as  the  lessee 
thereafter  succeeded  to  the  rights,  franchises, 
and  obligations  of  the  lessor. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  i  49.*] 

10.  Stbeet  Railboads  ({  49*)- Estensiow  of 
Lines— Obugations  of  Lessee. 

That  a  street  railroad  has  not  completed  an 
extension  by  the  time  required  by  a  city  in  the 
order  approving  of  its  plans  therefor  is  no  ex- 
cuse for  not  suMequentljr  doing  so,  and  its  lessee 
stands  in  its  shoes  in  this  respect. 

(B5d.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  I  12;    Dec.  Dig.  {  49.*] 

11.  Mandamus  (|  162*)— Alternative  Wbit— 
Motion  to  Quash— Sufpobtino  bt  Aluc- 
oations  of  Fact. 

A  motion  to  quash  an  alternative  writ 
serves  the  porpose  of  a  general  demurrer,  and 
cannot  be  supported  by  allegations  of  fact. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  I  340 ;  Dec  Dig.  8  162.*] 

12.  Mandamus  (J  160*)— Alternative  Writ*— 
Motion  to  Quash- Sufficiency  of  Writ— 
Allsqation  as  to  Request  ob  Dejiand. 

A  direct  allegation  in  an  altematire  writ  of 
mandamus  of  a  refusal  to  complete  the  extension 
of  a  street  railroad  is  sufficient  as  against  a 
motion  to  quash  on  the  ground  that  the  writ 
•hows  no  request  or  demand  of  respondent 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Dec  Dig.  1 160.*]  ^ 

13.  Mandamus  (g  146*)  —  State  as  Pabtt 
Plaintiff. 

An  alternative  writ  of  mandamus  which  is 
entitled,  "State  of  Connecticut,  ex  rel.,"  a  cer- 
tain city  against  a  specified  railroad  company, 
is  a  proceeding  in  which  the  state,  as  the  party 


plaintiff,  is  seeking  to  enforce  Its  laws,  and  is 
not  open  to  the  objection  that  the  state  and  not 
the  city  named  control  the  use  by  the  public  of 
the  defendant's  railway  and  the  interest  of  the 
public  in  its  operation. 

[Bd.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  |  287 ;   Dec.  Dig.  §  146.*] 

14.  Street  Railboads  (§  48%*)  —  Extension 
OF  Lines— Mandamus  to  Coicfei/— Effect 
OF  Amendment  of  Chaster. 

The  amendment  to  the  charter  of  the  Con- 
necticut Railway  &  Lighting  Company  in  1905 
(14  Sp.  Laws,  p.  704),  though  validating  and 
confirming  the  location  and  construction  of  the 
railway,  as  formerly  located  and  constructed, 
did  not  prevent  the  state  in  mandamus  on  re- 
lation of  a  city  from  complaining  that  a  part 
of  a  certain  route  had  not  been  fipished,  as  this 
assumed  that  what  was  done  was  lawful  as  far 
as  it  went,  and  simply  insisted  that  a  franchise 
to  lay  a  railway  on  a  certain  route  in  i>art  ex- 
ecuted shall  be  wholly  executed. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  §  46%.*] 

15.  Mandamus  (§  162*)— Compellino  Exten- 
sion OF  Stbeeh:  Railroad  —  Laches  — 
Gbound  for  Quashing  Alternative  Writ. 

A  delay  of  three  years  in  bringing  manda-: 
mus  to  compel  a  street  railway  company  to  com- 
plete the  construction  of  an  extension  does  not 
call  for  explanation,  in  the  first  instance,  on  the 
face  of  an  alternative  writ,  when  assigned  as 
ground  for  motion  to  quash. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Dec  Dig.  (  162.*] 

16.  Mandamus  (|  146*)  —  PBocCEDiNoa 
Against  Street  Railroad  Company— Writ 
IN  Name  of  City  ob  State. 

Gen.  St  1902,  {  3824  (Pub.  Acts  1907,  p. 
806,  c  219),  provides  that  the  mayor  and  com- 
mon council  of  each  city  shall  have  in  the  first 
instance  exclusive  control  over  the  placing  of 
street  railroad  tracks,  and  of  changes  in  grade 
of  a  railway,  and,  if  any  company  shall  fail  to 
ot>ey  their  orders  in  these  respects,  "may  pro- 
ceed by  mandamns  to  compel  such  company,  at 
its  own  expense,  to  carr^  out  such  orders." 
Held,  that  the  procedure  m  such  case  may  be 
in  the  name  of  the  city,  but  that  there  was  no 
reason  why  it  may  not  be  in  the  name  of  ti\e 
state  on  relation  of  the  city,  or  in  the  name  of 
the  state  alone. 

lEd.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  t  287 ;    Dec.  Dig.  f  146.*] 

17.  Mandamus  ({  131*)— Subjects  of  Relief 
--CoNSTBucTiow  and  Opebatiow  of  Street 
Railboads— Obligation  Imposed  by  Law. 

The  state  can  always  proceed  by  mandamus 
to  enforce  a  legal  duty  created  by  the  authority 
to  which  it  has  intrusted  power  to  create  it  and, 
when  it  invests  a  city  with  power  to  make  orders 
with  respect  to  the  construction  or  operation  of 
a  street  railroad,  it  charges  those  against  whom 
such  orders  may  l>e  directed  with  the  duty  of 
obeying  them,  and  their  duty  is  therefore  one  of 
law. 

lEi.  Note.— 'For  other  cases,  see  Mandamus, 
Dec  Dig.  I  181.*] 

Appeal  from  Superior  Court,  New  Haven 
County;  William  L.  Bennett,  Judge. 

Motion  by  the  state's  attorney  before  the 
superior  court  for  New  Haven  county,  made 
on  the  relation  of  the  dty  of  Waterbnry,  for 
a  writ  of  mandamns  against  the  New  York, 
New  Haven  &  Hartford  Railroad  Company. 
An  alternative  writ  was  qnasbed  on  defend- 
ant's motion,  and  tbe  relator  appeals.  Re- 
versed. 


•For  oUwr  cues  see  lami  topic  and  section  NUMBER  In  Dee.  ft  Am.  Digs.  U07  to  date,  ft  Reporter  ladexM 
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The  writ  stated  thla  case:  In  1904  the 
C!ozuiectlcut  Railway  ft  Lighting  Company 
presented  a  petition  to  the  mayor  and  board 
of  aldermen  of  the  dty  of  Waterbury  for 
the  approval  of  its  plan  for  the  location  of 
certain  proposed  alterations  and  extensions  of 
its  electric  railway  within  said  city,  describ- 
ed as  follows:  "Extension  from  East  Main 
Street  to  the  Pearl  Lake  Road.  Commencing 
at  a  point  in  the  center  of  the  East  Main 
street  trade  at  the  Junction  of  East  Main 
street  and  Cole  streets ;  thence  through  Cole 
street  to  Franklin  street  to  Union  street; 
thence  through  Union  street  to  Baldwin 
street;  thence  through  Baldwin  street  to 
Baldwin  Hill  or  Piedmont  street;  thence 
through  Chapel  street  to  the  Pearl  Lake 
Road."  It  was  duly  referred  to  the  board  of 
public  works,  which,  after  a  public  bearing, 
reported  Its  recommendation  that  the  approv- 
al desired  Bhonid  be  granted  upon  certain 
conditions ;  and  thereupon  it  was  so  granted 
by  the  board  of  aldermen  with  the  approval 
of  the  mayor  In  March,  1904.  These  condi- 
tions were  as  follows:  (1)  That  the  location 
of  the  tracks  from  Cole  street  through 
Franklin  street  to  Union  street  adjoin  the 
West  line  of  Union  Square,  so  called.  (2) 
That  said  company  shall  repair  and  strength- 
'en  the  bridge  over  Mad  river,  known  as  Sco- 
vHl's  bridge,  so  that  It  shall  be  safe  under 
the  changed  conditions,  and  shall  thereafter 
bear  a  reasonable  proportion  of  the  cost  of 
keeping  and  maintaining  said  bridge  in  safe 
condition,  and  also,  whenever  In  the  opinion 
of  the  board  of  aldermen  public  necessity  and 
convenience  require  the  reconstruction  or 
Widening  of  said  bridge  or  the  removal  of 
said  bridge  and  the  construction  of  a  new, 
wider,  and  stronger  bridge,  of  such  dtmen- 
Sjk>ns  and  materials  as  said  board  shall  de- 
termine,' the  said  Connecticut  Railway  & 
Lighting  Company  shall  pay  to  the  city  of 
Waterbury  a  reasonable  proportion  of  the 
total  cost  of  such  changes  in  said  bridge,  or 
of  such  new  bridge,  and  shall  thereafter  bear 
a  reasonable  proportion  of  the  cost  of  main- 
taining such  new  or  reconstructed  bridge  in 
safe  condition.  (3)  That  all  new  or ,  addi- 
tional poles  to  be  erected  and  used  for  the 
support  of  the  wires  for  the  operation  of  the 
cars  of  said  company  along  said  road  shall 
be  of  .wood,  of  neat  desigt\,  and  subject  to  the 
approval  of  the  board  of  commissioners  of 
pnbllc  works.  (4i  Prom  Baldwin  Hill  street 
to  the  terminus  of  the  said  railroad  said 
company  shall  widen  the  highway  upon 
which  Its  tracks  are  to  be  laid  to  the  full 
width  as  laid  out  by  the  town  of  Waterbury, 
bringing  all  of  said  highway  to  the  now  ex- 
isting grade,  and  leaving  its  surface,  for  its 
full  width,  in  good  condition  for  public  trav- 
el, it  being  understood  that  in  the  execution 
of  such  work  said  railroad  company  shall  not 
be  held  liable  for  land  damages  to  the  ad- 
joining proprietors.  (5)  That  said  company 
■shall  lay  and  maintain  a  cobble  pavement  be- 
tween the  rails  and  two  feet  on  each  aide 


throQghout  the  whole  length  of  the  line  as 
described  in  this  extension.  (6)  That  aU 
work  to  be  i)erformed  under  these  conditions 
shall  be  done  and  completed  by  said  com- 
pany on  or  before  the  15th  day  of  Novem 
ber,  1904,  and  said  company  shall  have  said 
extension  in  operation  and  open  to  the  use 
of  the  public  on  or  before  said  date.  No  ap- 
peal was  taken  by  the  company,  but  it  there- 
upon proceeded  to  construct  its  tracks  on  a 
portion  of  the  highways  named  in  its  peti- 
tion, and  to  operate  Its  cars  thereon.  It  has 
ever  refused  ai}d  neglected  to  complete  the 
work  by  extending  its  tracks  through  C3iapel 
street  to  the  Pearl  Lake  Road.  The  defend- 
ant In  1907  succeeded,  as  its  lessee,  to  its 
rights,  franchises,  and  obligations  with  re- 
spect to  Its  electric  railway  system ;  but  has, 
in  like  manner,  ever  neglected  and  refused 
to  complete  the  work  by  making  and  operat- 
ing such  extension.  The  writ  commanded 
the  defendant  before  the  Ist  day  of  Febru- 
ary, 1908,  to  extend  its  tracks  through  Cba- 
pel  street  to  the  Pearl  Lake  Road,  and  op- 
erate its  cars  thereon  conformably  to  said 
conditions,  or  to  show  cause  to  the  contrary. 
The  motion  to  quash  asserted,  among  other 
things,  that  the  mayor  and  board  of  alder- 
men had  no  Jurisdiction  or  power  to  require 
the  Connecticut  Railway  &  Lighting  Com- 
pany to  construct  Its  railway  upon  Chapel 
street  or  upon  any  street  or  streets  whether 
as  a  condition  of  their  approval  of  a  plan 
for  the  construction  of  its  railway,  upon  high- 
ways within  said  city  or  otherwise  ;•  and  it 
was  npoB  this  ground — ^the  second  of  those 
stated  in  the  motion — that,  according  to  the 
memorandum  of  decision,  the  writ  was 
quashed.  As  successor  to  the  Waterbury 
Traction  Company,  the  Connecticut  Railway 
&  Lighting  Company  had  a  franchise  from 
the  state  "to  locate  and  construct  a  railway 
upon  the  route  or  routes  hereinafter  set 
forth,  •  •  •  to  wit  •  •  •  From  the 
South  Main  street  terminus  of  the  present 
tramway  along  the  Waterbury  Road,  so  call- 
ed, to  Grove  Cemetery  in  the  town  of  Nang- 
atnck,  Piatt's  Mill  Road,  Pearl  Lake  Road. 
Chapel  street,  Baldwin  Hill  street,  Baldwla 
street.  Mill  street.  Union  street,  Franklin 
street.  Cole  street"  11  Sp.  Laws,  p.  724,  { 
1 ;  13  Sp.  Laws,  p.  754,  f  4 ;  15  Sp.  Laws,  p. 

573,  f  2.  The  time  for  constructing  a  rail- 
way on  this  route  has  been  extended  from 
time  to  time,  and  now  runs  to  July  1,  1909. 
Gen.  St  1902,  (  3835;  12  Sp.  Laws,  p.  1016; 
14  Sp.  Laws,  pp.  lao,  704 ;   16  Sp.  Laws,  p. 

574,  {  3. 

John  P.  Kellogg,  for  appellant  Benjamin 
I.  Spock,  for  appellee. 

BALDWIN,  C.  -J.  (after  stating  the  fads 
as  above).  The  Connecticut  Railway  ft 
Lighting  Company,  the  predecessor  In  title 
of  the  defendant  having  a  franchise  from 
the  state  for  the  construction  and  operatiim 
of  a  railway  in  certain  streets  In  the  city 
of  Waterbury,  Submitted  to  the  city  authort- 
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ties  a  plan  for  exercising  this  Min<^l8e  wltiii 
respect  to  some  of  these  streets  pursuant 
to  Oen.  St  1802,  t  3823.  This  provided  that, 
before  any  such  comitany  shall  proceed  to 
coxMtruct  a  rallivay  or  lay  new  tracks,  It 
shall  "cause  a  plan  to  be  made  showing  the 
highway  or  highways  In  or  through  which 
tt  proposes  to  lay  Its  tracks,  the  location  of 
the  same  as  to  grade  and  the  center  line 
of  said  highways,  and  such  changes,  if  any, 
as  are  proposed  to  be  made  In  any  highway," 
and  that  "said  plan  shall  be  presented  to  the 
mayor  and  court  of  common  conncll  of  each 
city  *  *  *  within  which  such  company 
proposes  to  operate  its  railway,  who  shall, 
thereupon,  after  public  notice,  proceed  to  a 
bearing  of  all  parties  Interested  therein,  and 
after  such  hearing  may  accept  and  adopt 
such  plan,  or  make  such  modifications  ther«»- 
in  as  to  them  shall  seem  proper,  and  shall, 
within  sixty  days  after  the  presentation  of 
such  plan,  notify  such  company  in  writing 
of  their  decision  thereon  and  of  socb  modi- 
fications therein  as  they  have  made,"  and 
that  "no  such  company  shall  construct  such 
railway  or  lay  additional  tracks,  except  in 
accordance  with  a  plan  approved  by  the  au- 
thorities aforesaid,  or  approved  on  appeal, 
by  the  railroad  commissioners  or  the  su- 
perior court,  as  provided  in  H  3832,  38S3, 
and  3834." 

The  plan  presented  was  an  entirety.  It 
was  denominated  a  plan  for  an  "Extension 
from  East  Main  Street  to  the  Pearl  Lake 
Road."  The  proposed  location  started  In 
East  Main  street,  and  was  to  end  at  the 
Pearl  Lake  Road,  reaching  the  latter  by  way 
of  Chapel  street  The  approval  of  the  plan 
was  an  approval  of  it  in  its  entirety.  Such 
an  approval,  either  by  the  city  authorities 
or  given  upon  an  appeal  from  their  action, 
was  a  condition  precedent  to  the  location 
of  such  an  extension.  Central  Railway  & 
Electric  Company's  Appeal,  67  Conn.  197,  210, 
3S  Atl.  32.  The  iriglit  to  make  a  location  of 
a  railway  or  of  any  part  of  it  Is  a  power  of 
election,  and,  when  once  exercised,  is  ex- 
hausted, in  the  absence  of  a  statute  to  the 
contrary.  HartfOrd  ft  Conn.  Western  R.  R. 
Co.  V.  Wagner,  73  Conn.  506,  500,  48  Atl.  218. ' 
Tbe  location  by  the  Conn^tlent  Railway  & 
Lighting  Company  of  its  extension  from  Bast 
Main  street  to  the  Pearl  Lake  Road  has  been 
made.  It  has  been  made  and  approved  as 
a  whole. .  The  company  did  not  thereby  come 
under  an  obligation  to  enter  upon  the  <Son- 
stmctlon  of  the  piece  of  road  thus  located. 
But  It  did  come  under  an  obligation,  if  H 
should  enter  upon  the  construction  of  that 
piece,  not  to  stop  when  it  bad  constructed 
part  of  It,  and  proceed  to  operate  cars  upon 
that  part,  without  going  forward  further, 
within  a  reasonable  time,  to  complete  the  ex- 
tension. The  city  authorities  bad  power 
to  modify  the  plan  submitted  as  a  condition 
of  tbeir  approval  is  any  way  legitimately  af- 
fecting one  or  more  of  the  particulars,  which 
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the  statute  required  such  plans  to  specify. 
One  of  these  particulars  was  the  grade  pro- 
posed for  the  tracks.  Another  was  the 
change,  if  any,  to  be  made  in  any  highway. 
The  city  authorities  were  of  opinion  that 
changes  were  proposed  In  the  plan  with  re- 
spect to  that  part  of  the  route  running  from 
Baldwin  HIU  to  the  terminus  of  ttie  ex- 
tension, which  required  modification.  Their 
approval  was  therefore  conditioned  on  the 
company's  bringing  the  street.  In  that  part 
of  the  extension  throughont  Its  full  width 
to  a  specified  grade,  and  putting  It,  both 
within  and  outside  of  the  railway  tracks, 
in  good  condition  for  public  travel.  Another 
condition  required  this  and  certain  other 
work  to  be  completed,  and  the  whole  exten- 
sion to  be  put  in  operation  by  November 
15,  1004.  These  conditions  were  strictly  mo- 
dal.' Tbey  related  to  the  manner  of  proceed- 
ing. The  first  guarded  the  public  against  Ir- 
regular grades  and  too  narrow  a  roadway. 
The  second  guarded  the  public  against  un- 
necessary delays  in  the  performance  of  tite 
work,  and  insured  their  receiving  the  full 
benefit  of  the  entire  extension,  if  any  part  of 
it  were  constructed  and  used.  Both  were 
germane  to  the  plan  of  location.  Central 
Railway  A;  Electric  Company's  Appeal,  67 
Conn.  197,  214,  85  AO.  32,  219;  Waterbury's 
Appeal,  78  Conn.  222,  225,  61  Ati.  547. 

It  is  argued  that  since  the  state  had  giv> 
en  the  company  a  right  to  locate  Its  rail- 
way In  the  streets  in  question  within  a  peri- 
od which  would  not  have  elapsed  on  No- 
vember 15, 1904,  this  time  could  not  be  short- 
ened by  liie  city.  This  right  of  location, 
however,  was  given  subject  to  the  approval 
and  control  In  certain  particulars  of  the  city 
authorities.  It  was  a  qualified,  not  an  abso- 
lute, right  The  company  could  not  begin 
the  laying  of  a  track  by  digging  up  the  pave- 
ment in  a  busy  thoroughfare,  and  leave 
things  in  such  a' shape  for  months  or  years. 
It  must  act  reasonably  in  the  exercise  of  its 
franchise,  and  the  General  Assembly  left 
It  with  the  municipal  authorities  in  the 
first  instance  to  see  that  it  should  so  act. 
The  order  of  approval  now  in  question  was, 
in  effect,  a  declaration  by  proper  agents  of 
the  law  that  the  public  Interest  required 
that  the  particular  extension  contemplated 
should.  If  undertaken,  be  carried  to  comple- 
tion during  the  current  season.  It  follows 
that  the  specific  ground  on  which  the  mem- 
orandum of  decision  indicates  that  the  writ 
was  quashed  was  insufilclent  Part  of  the 
extension  approved  having  been  constructed 
and  put  In  operation  by  the  Connecticut  Rail- 
way ft  Lighting  Con:Q>any,  it  came  under  an 
obligation,  so  far  as  appears  from  the  writ, 
to  build  the  rest  of  it  and  put  that  in  opera- 
tion, conforming,  as  respects  so  much  of 
the  route  as  runs  from  Baldwin  Hill  street 
to  the  terminns  at  Pearl  Lake  Road,  to  the 
condition  imposed  by  the  city  in  that  regard. 
If  the  entire  extension  had  been  ao  corn- 
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pleted  and  put  In  operation,  it  is  certain 
that  no  part  ot  it  could  have  been  subse- 
quently abandoned  at  tbe  will  of  the  com- 
pany. State  V.  Hartford  &  New  Haven  R. 
R.  Co.,  29  Conn.  538,  547.  The  reasons  for 
this  apply  conversely.  Tbe  benefits  and  the 
burdens  coming  from  the  conditional  ap- 
proval of  tbe  location  go  together.  It  was 
not  within  the  company's  power  to  accept 
and  take  advantage  of  what  It  deemed  bene- 
ficial, and  yet  escape  the  burdens  incident 
to  a  full  completion  of  the  extension  in  tbe 
manner  authorized.  It  appears  from  the 
judgment  file  that  tbe  superior  court  found 
all  the  Issues  for  the  defendant,  and  ad- 
judged the  writ  Insufficient.  If,  therefore, 
any  of  the  grounds  assigned  for  quashing  It 
were  valid,  there  was  no  error. 

The  first  ground  was  that  the  defendant 
was  no  party  to  the  proceedings  had  In  1904. 
This  is  Immaterial,  since  its  succession  to 
the  rights,  franchises,  and  obligations  of  the 
Connecticut  Railway  &  Lighting  Company 
came  at  a  later  date. 

The  third,  fourth,  and  fifth  grounds  were 
that  tbe  condition  requiring  the  completion 
of  the  extension  by  November  15, 1904,  mere- 
ly limited  the  time  within  which  the  Connec- 
ticut Railway  &  Lighting  Company  could 
have  constructed  it,  and  that,  this  time  hav- 
ing expired,  the  defendant  had  no  right  to 
complete  tbe  construction,  and  could  not  be 
commanded  to  complete  it  The  Connecticut 
Railway  k  lighting  Company  could  not  have 
set  up  as  against  the  state  that  it  had  not 
completed  the  extension  by  November  15, 
IdM,  as  an  excuse  for  not  subsequently  pro- 
ceeding to  complete  it  No  one  can  profit  by 
his  own  wrong.  The  writ  alleges  that  all 
its  rights,  duties,  and  obligations  passed  to 
the  defendant  in  1907.  Tbe  latter  stands, 
therefore,  as  to  this  matter  in  the  shoes  of 
its  lessor. 

The  sixth  ground  is  that  "no  request  or 
demand  has  ever  been  made  of  the  respond- 
ent to  complete  tbe  construction  of  said  lin&" 
A  motion  to  quash  serves  the  purpose  of  a 
general  demurrer,  and  cannot  be  supported 
by  allegations  of  fact  But  if  the  averment 
is  to  be  construed  as  Importing  that  the  writ 
shows  no  request  or  demand,  a  sufficient  an- 
swer is  that  it  directly  alleges  a  refusal  to 
complete  the  work,  which  is  enough,  so  far 
as  a  motion  to  quash  is  concerned.  Bralnard 
V.  Staub,  61  Conn.  570,  575,  24  Ati.  1040. 

The  seventh  ground  Is  that  the  laws  of  the 
state,  and  not  the  mayor  and  aldermen  of 
Waterbury,  control  the  use  by  the  public  of 
the  defendant's  street  railway  and  the  Inter- 
est of  the  public  in  Its  operation.  This  claim 
has  been  already  discussed  in  connection  with 
the  second  ot  the  grounds  set  up  in  the  mo- 
tion ;  but  it  may  be  added  that  the  writ  is  en- 
titled the  "State  of  Connecticut  ex  rel.  The 
City  of  Waterbury  v.  The  New  York,  New 
Haven  &  Hartford  Railroad  Company,"  and 
is  a  proceeding  In  which  the  state  as  the 
party  plaintiff  is  seeking  to  enforce  its  laws. 


Tbe  eighth  ground  assigned  Is  that  the 
General  Assembly  in  1905  validated  and  con- 
firmed the  location  and  construction  of  tlie 
railway,  as  located  and  constructed  in  the 
highways  described  in  the  original  petition  to 
the  city  authorities  "through  Baldwin  street 
to  its  Intersection  with  Chapel- street  at  Bald- 
win Hill  or  Piedmont  street"    In  an  amend- 
ment of  its  charter  in  the  year  named  (14  Sp. 
Laws,  p.  704),  it  is  provided  that  "the  location 
and  construction  of  all  tracks,  switches,  cross- 
overs,  fixtures,  poles,   wires,  and  appurten- 
ances heretofore  located  and  constructed  by 
said  company,  or  any  of  its  underlying  or 
constituent  companies,   now  controlled  and 
operated  by  said  company,  are  hereby  vali- 
dated and  confirmed,  as  at  present  existing, 
for  the  use,  benefit  and  enjoyment  of  said 
company;  and  it  Is  also  authorized  to  carry 
persons,  goods,  and  property  over  any  or  all 
I  of  its  lines  of  railway,  any  charter  provision 
to  the  contrary  notwithstanding."    The  state 
I  in  this  action  is  not  challenging  the  right  of 
I  the  defendant  as  lessee  of  the  Connectlcnt 
;  Railway  &  Lighting  Company  to  hold,  main- 
'  tain,  and  operate  so  much  of  the  railway 
'  route  from  East  Main  street  to  Pearl  Lake 
{  Road  as  was  located  and  constructed  in  1905. 
Its  complaint  is  that,  whereas  part  of  that 
I  route  has  been  constructed  and  is  being  op- 
'  erated,   that   part   running   through   Chapd 
street  to  the  Pearl  Lake  Road  has  not  been. 
I  This  assumes  that  what  has  bem  done  Is  law- 
ful BO  far  as  it  goes,  and  simply  Insists  that  a 
I  franchise  to  lay  a  railway  on  a  cwtaln  route 
which  has  been  In  part  executed  shall  be 
wholly  executed. 

Tbe  ninth  ground  is  laches.   Tbe  defendant 
did  not  acquire  title  until  a  day  not  sped- 
'  fled  in  1907.    The  application  for  the  writ  of 
I  mandamus    was    made    January    17,    1908. 
I  There  is  clearly  no  laches  apparent  as  re- 
{  spects  the  defendant  unless  it  can  rely  on  a 
;  delay  to  proceed  against  its  predecessor  in 
title.    But  if  so,  and  if  laches  la  ever  avail- 
able in  defense  to  such  an  action  by  the  state, 
a  delay  of  three  years  in  bringing  before  the 
\  courts  a  controversy  of  this  nature  called  for 
;  no  explanation  In  the  first  instance  on  the 
j  face  of  the  writ 

I     It  follows  that  the  motion  to  quash  was 
!  wholly  without  merit 

In  the  argument  in  this  conrt  the  defendant 
'  has  set  up  a  dalm,  not  made  in  the  motion 
I  to  quash,  that  mandamus  does  not  lie  to  com- 
I  pel  the  performance  by  a  private  corporation 
i  of  any  particular  act  unless  it  be  a  corporate 
!  act  specially  commanded  by  law.     As  this 
I  objection  strikes  at  tbe  foundation  of  the  ac- 
tion, we  think  It  proper  to  consider  it    Gen. 
St  1902,  §  3824  (see  Pub.  Acts  1907,  p.  806, 
.c.  219),  provides  that  the  mayor  and  common 
council  of  each  dty  shall  have  in  the  first 
instance  exclusive  control  over  tbe  placing 
of  street  railway  tracks  in  the  city  streets, 
and  of  changes  in  grade  of  such  railway,  and, 
if  any  railway  f»mpany  shall  fall  to  ober 
their  orders  In  those  respects,,  "may  proceed 
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by  a  writ  of  mandamns  to  compel  such  com- 
pany, at  Its  own  expense,  to  carry  ont  aucb 
orders."  Such  writs  have  been  frequently  Is- 
sued. Hartford  y.  Hartford  Street  Railway 
Co.,  73  Conn.  327,  47  AU.  330 ;  State  t.  Same, 
76  Conn.  17^  66  Atl.  606.  The  procedure 
may  be  by  a  writ  In  the  name  of  the  dty. 
There  Is  no  reason  wby  It  may  not  also  be 
by  a  writ  In  the  name  of  the  state  on  the  rela- 
tlon  of  the  city,  or  In  the  name  of  the  state 
alone.  The  state  can  always  proceed  in  such 
an  action  to  enforce  a  legal  duty  created  by 
an  authority  to  which  it  has  Intrusted  the 
power  to  create  It  When  It  Invested  the  city 
of  Waterbury  with  power  to  make  orders  of 
the  kind  now  in  question,  it  charged  those 
against  whom  such  orders  might  be  directed 
with  the  duty  of  obeying  them.  Their  obllga- 
tloil  was  therefore  one  Imposed  by  law.  Bas- 
sett  T.  Atwater,  65  Conn.  855,  863-365,  32  AtL 
937,  32  L.  R.  A.  676. 

There  is  error.  The  judgment  is  reversed, 
and  the  cause  remanded  to  be  proceeded  with 
according  to  law.  The  other  Judges  concur- 
red. 


(IB  N.  H.  1<8) 

KKLIiAND  V.  JOS.  W.  NOONE'S  SONS  CO. 

(Supreme  Oourt  of  New  Hampshire.     Hillsbor- 
ough.   Jan.  5,  1909.) 

• 

1.  Mastkb  ard  Sebvaitt  (I  153*)— Irjubibs 
TO  Employ*— Wabniwob—Dutt  of  Mastbb. 
An  employ^  who  bad  never  before  worked 
in  a  mill  or  on  machioery  waa  set  at  work  on 
a  sizing  machine  four  or  five  days  after  his 
emplo;pnent  began;  his  work  being  to  put  the 
cloth  mto  the  machine.  He  was  told  not  to  go 
behind  the  machine  when  it  was  running,  but 
the  man  who  worked  with  him  habitually  went 
there  when  the  cloth  was  not  running  evenly 
about  the  rolls.  About  two  weeks  later  he  was 
told  by  bta  emplojrera  to  go  behind  the  machine 
while  it  waa  running,  and  smooth  out  the  wrin- 
kles in  some  doth  which  bad  become  bunched 
up.  It  was  80  dark  behind  the  machine  that  he 
could  not  see  the  floor,  and,  when  he  stepi>ed  In, 
be  slipped  and  fell,  and,  there  being  no  guard 
roll  on  the  madiine,  his  hand  came  In  contact 
with  the  rolls,  and  was  crushed.  The  floor  back 
of  the  machine  was  uneven  and  slippery.  The 
employ^  did  not  know  the  condition  of  the  floor 
or  appreciate  the  danger,  while  his  employers 
did.  BeU,  that  the  employers  were  negligent 
in  failing  to  notify  him  of  the  condition  of  the 
floor. 

[ESd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  316 ;   Dec  Dig.  |  153.*] 

2L  Mabteb  and  Ssbvart  (|  230*)— Injubixs 
TO  El<FT.0Tt— Contbibdtobt  Neouoenoe. 
Though  an  inexi>erienced  servant  knew  that, 
if  he  went  back  of  a  sizing  machine  in  obedi- 
ence to  a  command,  there  was  danger  of  his 
hand  being  crushed  between  the  rolls  of  the 
machine,  he  was  not  guilty  of  ccMitributory  neg- 
ligence precluding  recovery  for  an  injury  to  his 
hand  caused  by  his  slipping  on  the  floor,  and 
his  hand  coming  in  contact  with  one  of  the 
rolls,  where  he  did  not  know  of  the  condition 
of  the  floor,  and  he  bad  seen  a  fellow  employ^ 
go  in  there  frequently  without  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i|  69^1-696;  Dec.  Dig.  i 
230.*] 


3.  WiTNEssu     (I     414*)  —  GoifpnENOT  — 
Knowledge — Evidbnce  to  Show. 

In  an  action  for  injuries  to  a  servant  whose 
band  was  crushed  in  a  machine  on  his  slipping 
on  a  slippery  and  uneven  floor  back  of  the  ma- 
chine, evidence  as  to  the  condition  of  the  floor 
at  a  time  previous  to  the  accident,  being  rele- 
vant to  the  issue  of  Its  condition  at  the  time 
plaintiff  was  injured,  was  admissible  to  show 
that  the  witnesses  who  testified  as  to  the  condi- 
tion of  the  floor  at  the  time  previous  to  the  ac- 
cident had  an  opportunity  to  know  alx>ut  the 
matter  as  to  which  they  testifled. 

TEJd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  1 1287;  Dec.  Dig.  {  414.*] 

4.  Tblal  ({  48*)— Rkceftioh  or  Etidenob-^ 
luFBOPBB  Use  of. 

Where  evidence  Introduced  by  plaintiff  is 
relevant  to  one  of  several  issues  in  the  case,  the 
fact  that  such  evidence  produced  the  verdict  is 
not  alone  cause  for  reversal,  unless  it  Is  shown 
that  an  improper  use  was  made  of  the  evidence 
by  plaintiff,  and  that  the  verdict  resulted  from 
such  improper  use. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  120;  Dec.  Dig.  (  48;*  Evidence.  Cent 
Dig.  {  425.i 

Transferred  from  Superior  Court,  Hills- 
borough County;  Peasiee,  Judge. 

Action  by  William  J.  Holland  against  the 
Job.  W.  Noone's  Sons  Company  for  jjersonal 
injuries  whUe  In  defendants'  employ.  From 
the  denial  of  defendants'  motion  for  direction 
of  a  verdict  in  their  favor  and  from  adverse 
rulings  as  to  admission  of  evidence,  defend- 
ants bring  ezceptlona  Exceptions  over- 
ruled. 

When  the  plalntiflT  began  work  for  the 
defendants  on  February  10, 1904,  he  bad  nev- 
er been  in  a  mill  or  worked  around  machin- 
ery. After  working  four  or  Ave  days  in  th9 
fulling  room,  he  was  set  at  work  on  the  siz- 
ing machine,  which  consists  of  an  iron  frame 
in  which  are  two  iron  rolls  five  feet  long  and 
fourteen  inches  in  diameter.  The  plaintiff's 
work  was  to  put  the  cloth  about  to  be  sized 
into  the  machine.  He  was  told  not  to  go 
behind  the  machine  when  It  was  running,  but 
the  man  who  worked  with  blm  habitually 
went  there  whenever  the  cloth  Was  not  run- 
ning evenly  through  the  rolls.'  A  part  of  the 
cloth  with  which  the  lower  roll  was  covered 
came  off  on  March  Ist  While  the  defend- 
ants were  replacing  it  the  doth  used  for 
the  purpose  wrinkled  or  bunched  np.  In- 
stead of  stopping  the  machine  and  smoothing 
out  the  wrinkles,  they  told  the  plaintiff  to 
go  behind  the  machine  and  do  It  He  start- 
ed to  do  as  he  was  told,  but  it  was  so  dark 
behind  the  machine  that  he  could  not  ,see 
the  floor,  and,  when  he  stepped  in,  he  slip- 
ped and  fell.  His  hand  came  In  contact  with 
the  rolls,  was  drawn  between  them,  and  was 
crushed.  The  floor  back  of  the  machine  was 
uneven  and  slippery.  The  defendants  ex- 
cepted to  the  denial  of  a  motion  for  the  di- 
rection of  a  verdict  in  their  favor,  and  also 
to  the  admission  of  evidence  tending  to  show 
the  condition  of  the  floor  when  It  was  remov- 
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ed  In  1906,  and  the  absence  of  a  guard  roll 
at  the  back  of  the  machine. 

Sargent,  Remlck  ft  Niles  and  Edmund  S. 
Cook,  for  plalnUff.  Doyle  ft  Ijucier,  for  de- 
fendants. 

TOUNG,  J.  1.  The  plaintiff  says  that  the 
condition  of  the  floor  behind  the  sizing  ma- 
chine and  the  want  of  a  guard  roll  was  the 
cause  of  his  Injuty.  The  test  to  determine 
whether  it  can  be  held  that  the  defendants 
were  In  fault  for  this  condition  of  their  prem- 
ises Is  to  inquire  whether  it  was  a  normal 
one,  and  If  it  was  not,  and  they  did  and  he 
did  not  appreciate  the  danger  incident  to 
going  behind  the  machine  because  of  it, 
whether  they  did  what  the  ordinary  man 
would  have  done  to  notify  him  of  the  danger. 
They  concede  it  can  be  found  that  the  condi- 
tion of  their  premises  was  abnormal,  and 
that  they  did  and  he  did  not  appreciate  the 
risk  Incident  thereto;  but  they  deny  that 
they  can  be  found  to  be  in  fault  in  respect 
to  notifying  blm  of  the  danger.  All  they  did 
for  that  purpose  was  to  tell  him,  when  they 
set  him  at  work  on  the  machine,  not  to  go 
behind  it  when  it  was  running;  so  the  real 
question  on  this  branch  of  the  case  is  wheth- 
er It  can  be  said  from  the  fact  that  they  told 
him  not  to  go  behind  the  machine  that  he 
■ought  to  have  known  the  floor  was  wet  and 
uneven,  and  that  there  was  no  guard  roll  at 
the  back  of  the  machine.  If  it  can  be  said 
that  he  ought  to  have  known  from  that  fact 
that  if  his  band  got  caught  In  the  machine 
it  would  be  crushed,  it  cannot  be  said  that 
he  ought  to  have  known  the  floor  was  in 
such  condition  that  he  would  probably  get 
his  band  between  the  rolls  if  he  went  behind 
the  machine.  In  short,  although  the  plain- 
tiff knew  what  would  happen  if  his  hand  was 
■caught  between  the  rolls.  It  cannot  be  said 
that  he  knew  of  the  condition  of  the  floor 
which  made  it  probable  that  his  hand  would 
tie  caught.  Consequently  it  can  be  found 
that  the  defendants  were  in  fault;  for  it  Is 
the  master's  duty  to  notify  his  servants  of 
all  the  dangers  of  the  service  peculiar  to  the 
way  he  maintains  so  much  of  his  premises 
as  are  intended '  for  their  use  of  which  he 
does,  and  they  do  not,  know. 

2.  Was  the  plaintiff  guilty  of  contributory 
negligence?  Whether  or  not  the  ordinary 
roan  will  pursue  a  particular  course  of  ac- 
tion depends  to  a  great  extent  on  his  knowl- 
eii^e  of  the  situation  and  of  the  risks  he  will 
run  if  he  pursues  it  If  he  thinks  the  danger 
Is  slight,  he  may  pursue  a  given  course,  al- 
though he  would  not  think  of  so  doing  if 
he  appreciated  the  risk  incident  thereto.  It 
Is  necessary,  therefore,  in  order  to  deter- 
mine what  the  ordinary  man  would  have 
4one  if  he  had  been  sent  behind  the  machine 


as  the  plaintUf  was,  to  consider  the  ^tna- 
tion,  as  it  existed  Just  before  the  accident, 
from  the  plaintiff's  point  of  view.  He  knew 
tliat  if  he  was  caught  betweoi  the  rolls  he 
would  be  crushed,  and  that  he  had  been  told 
not  to  go  behind  the  machine  when  it  was 
running.  It  must  be  held,  therefore,  that  be 
knew  there  was  danger  of  his  being  crnshiM 
if  he  went  there.  But  be  did  not  know  why 
it  was  dangerous  to  go  there.  For  all  he 
knew,  the  only  risk  in  going  behind  the  ma- 
chine was  that  incident  to  his  accidentally 
doing  something  which  would  bring  him  In 
contact  with  the  rolla  He  did  not  know  that 
the  floor  back  of  the  machine  was  in  such  a 
condition  that  he  would  be  likely  to  come  In 
contact  with  the  rolls  if  he  did  not  use  great 
care.  He  may  well  hare  thought  the  risk 
was  very  slight,  since  he  had  frequently  seen 
the  man  who  worked  with  him  go  behind  the 
machine  to  smooth  out  cloth  tbey  were  siz- 
ing. It  cannot  be  said,  therefore,  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence; for  the  test  to  determine  that  ques- 
tion is  to  Inquire  whether  the  risk  he  sup- 
posed he  was  running  was  so  great  that  all 
fair-minded  men  will  agree  that  the  ordi- 
nary man  would  not  have  encountered  it 
Goodale  v.  York,  74  N.  H.  454,  69  Atl.  523; 
29  Cyc.  518,  619;  7  Am.  &  Eng.  Enc.  Law, 
392,  393;  37  Cent  Dig.  ttt  "N^ligepce,"  f 
86. 

3.  The  plaintiff  was  not  permitted  to  use 
the  evidence  In  respect  to  the  removal  of  the 
floor  in  1906  to  prove  the  defendants'  fault 
All  the  use  he  was  allowed  to  make  of  it 
was  to  show  that  the  witnesses  who  testified 
as  to  the  condition  of  the  floor  at  that  time 
bad  an  opportunity  to  know  about  the  matter 
as  to  which  they  testified.  It  is  conceded 
that  the  condition  of  the  floor  at  that  time 
is  relevant  to  the  issue  of  its  condition  at 
the  time  the  plaintiff  waa  injured.  Since 
this  is  so,  the  exception  to  its  admission 
raises  no  question  of  law.  Curtice  v.  Dixon, 
74  N.  H.  386,  68  Atl.  587. 

4.  One  of  the  Issues  was  whether  the  con- 
dition of  the  defendants'  premises  of  which 
the  plaintiff  complained  was  normal.  It  Is 
obvious  that  evidence  ttiat  the  guard  roll  on 
the  back  of  the  machine  was  not  in  use  at 
the  time  of  the  acddent  was  relevant  to  that 
issue.  Therefore;  if  It  is  true,  as  the  defend- 
ants contend,  that  this  evidence  produced 
the  verdict  that  fact  alone  does  not  furnish 
cause  for  a  reversal.  Lambert  v.  Hamlin,  73 
N.  H.  138,  59  Atl.  941.  To  Justify  sucb  a 
proceeding,  it  should  appear  that  the  plain- 
tiff made  an  Improper  use  of  the  evidence, 
and  that  the  verdict  resulted  therefrom. 

Exceptions  overruled. 

PEIASLBB,  3^  did  not  ait  Ibe  others  con- 
curred. 
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(lot  Md.  4») 

GOTTLIEB-KNABB    &    CO.     OF    BAI/n- 
MORB  CITY  et  al.  v.  MACKLIN  et  al. 

(Court  of  Appeals  of  Maryland.    Jan.  18,  1909.) 

1.  MUNICIFAI.    COBPOBATIONB    (§    722*)— IiEASS 

o»  Public  Property— Vaxjditt. 

Baltimore  City  Charter,  art.  4,  J  1,  an- 
thoriies  the  mayor  and  city  comicil  to  pur- 
chase and  hold  property,  and  dispose  of  the 
same  for  the  benefit  of  the  city.  Section  13 
provides  that  nothing  in  the  article  shall  pre- 
vent the  mayor  and  council  from  dispoBins  of 
any  buildine  or  land  no  longer  needed  for  public 
use,  if  such  disposition  be  approved  by  the 
finance  commissioners,  by  uniting  in  the  con- 
yeyance  thereof,  nor  from  renting  for  a  fixed 
term  any  of  such  property  on  approval  of  the 
finance  commisaionen.  Held,  that  a  lease  of 
such  city  property  reciting  the  ordinance  and 
its  approval,  under  which  the  lease  was  made,  is 
valid. 

[I!d.  Note. — ^For  other  cases,  see  Municipal 
Corporationa,  Cent  Dig.  |  1S28;  Dec.  Dig.  { 
722.*] 

2.  MuNidFAi.  CoBPOBATions  (I  722*)— Ubk  or 

PUBLIO    PBOFEBTT  —  "FiXKD    AND    LlUITBD 

Tebm." 

Baitimore  City  Charter,  art.  4,  {  13,  au- 
thorizing tlie  mayor  and  council  to  lease  for  a 
"fixed  and  limitM  term"  any  city  property  not 
needed  for  public  use,  does  not  prevent  the 
leasing  of  such  property  to  be  used  for  public 
entertainments. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1628;  Dec.  Dig.  { 
722.»] 

8.  morioipai.  oobfosations  ({  722*)— uu  ot 
City  Pbopebty— Ultba  Vibes.  • 

A  lease  by  the  mayor  and  council  pursuant 
to  Baltimore  CHy  Charter,  art.  4,  |  18,  of  city 
property  not  needed  for  public  ose  to  the  field 
officers,  to  be  used  as  an  armory  of  the  state 
militia,  is  not  rendered  ultra  vires  by  the  sub- 
sequent concurrent  action  of  the  lessors  and 
lessees  in  permitting  such  armory  to  be  sublet 
for  public  entertainmenta  on  a  division  of  the 
proceeds. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1528;  Dec.  Dig.  i 
722.*] 

4.  CONBTITUTIOSfAL  LAW  ft  278*)— DuB  Pro- 

0C88  or  Law— UsK  of  Pttblio  Pbopkbtt. 
The  temporary  and  casual  use  of  unused 
public  property  for  public  entertainments  to 
avoid  loss  of  revenue  on  such  unused  property, 
and  thereby  lighten  the  general  burden  of  taxa- 
tion, is  not  an  unconstitutional  invasion  of  the 
rights  of  citisens  -enijaged  in  the  bnsiness  of  en- 
tertaining, as  depriving  them  of  property  with- 
out due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Lew,  Cent  Dig.  i  768;  Dec.  Dig.  f  278.*] 

Appeal  from  Circuit  Court  of  Baltimore 
City;  Tbos.  Ireland  Elliott,  Judge. 

Bin  for  Injunction  by  OottUeb-Knabe  & 
Co.  of  Baltimore  City  and  others  against 
Charles  F.  Macklin  and  others.  From  a  de- 
cree dismissing  the  bill  on  demurrer,  plaintiffs 
appeal.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCE,  BCRKB,  THOMAS,  WORTHING- 
TON,  and  HENRY,  JJ. 

Carroll  T.  Bond  and  Wm.  U  Marbury,  for 
appellants.  Albert  GUI  and  John  Pbilip  Hill, 
for  appellees. 


PEARCE,  J.  Tbe  mayor  and  dty  council 
of  Baltimore  own  a  lot  of  ground  on  E^yette 
street  in  said  city,  improved  by  a  building 
constructed  and  used  for  a  number  of  years 
as  the  Western  Female  High  School  of  said 
city,  but  in  1896  Its  use  for  this  purpose  was 
abandoned,  and  during  tbe  same  year  tbe 
mayor  and  city  council,  through  its  then 
comptroller,  Charles  D.  Fenbagen,  acting  un- 
der OTdlnance  No.  IDS  of  said  mayor  and 
dty  council,  leased  said  lot  and  building  to 
certain  persons  then  constituting  the  field  of- 
ficers of  the  Fourth  Regiment  Infantry,  Mary- 
land National  Guard,  and  their  successors  in 
office,  "tor  the  purpose  of  an  armory  for  said 
regiment,  for  the  term  of  five  years,  from 
March  11, 1896,  for  the  sum  of  one  dollar  per 
annum  rent,"  and  In  further  consideration 
of  the  performance  of  certain  covenants  con- 
tained In  said  lease,  as  to  which  covenants 
no  question  arises.  The  successors  of  the  field 
officers  named  In  said  lease  are  tbe  defend- 
ants in  this  case,  the  present  field  officers, 
other  than  the  mayor  and  dty  council,  and 
are  lessees  holding  over  under  said  lease. 
The  plaintiffs,  Gottlleb-Knabe  Company  of 
Baltimore  City,  and  Germanla  Maennerchor 
of  Baltimore  City,  are  both  private  corpora- 
tions under  the  laws  of  Maryland,  owning 
and  maintaining  buildings,  rented  by  them 
for  profit,  for  concerts,  exhibitions,  entertain- 
ments, and  public  meetings;  are  both  sub- 
stantial taxpayers  In  said  dty,  the  first-nam- 
ed plaintiff  being  the  owner  of  the  building 
on  Mt  Royal  avenue  known  as  "The  I^ric," 
and  the  latter  being  the  owner  of  a  large 
building  and  hall  on  West  Lombard  street  in 
said  dty,  both  of  which  buildings  have  been 
long  used  for  tbe  above-mentioned  purposes. 
The  bill  charges  that  the  "present  field  of- 
ficers, by  and  with  the  consent  and  concur- 
rence of  the  mayor  and  dty  council,  for  tbe 
purpose  of  providing  money  for  tbe  said 
Fourth  Regiment,  In  addition  to  that  appro- 
priated by  tbe  state.  In  maintaining  that 
branch  of  the  militia,  and  for  adding  to  tbe 
revenues  of  the  city,  have  entered  into  con- 
tracts for  tbe  rental  of  tbe  said  armory 
building  for  concerts,  meets,  and  other  gather- 
ings by  organizations  of  private  citizens  de- 
siring such  use  of  said  building,  and  have 
heretofore  actually  rented  said  building  for 
said  purposes,  and  have  entered  into  contracts 
for  still  further  rentals  of  that  charader,  In 
tbe  months  of  October,  November,  and  De- 
cember, 1907,  and  January,  1908,  under  an 
agreement  that  part  of  said  rentals  shall  be 
paid  to  said  field  offioers,  and  part  to  tbe 
mayor  and  dty  council."  Tbe  bill  further 
charges  that  still  other  contracts  of  like  char- 
acter are  being  sought  by  other  organizations, 
none  ot  which  have  any  connection  with  any 
branch  of  tbe  State  Militia,  or  with  tbe  mu- 
nicipality of  Baltimore,  but  are  exclusively 
devoted  to  private  purposes,  and  intend  to  de- 


*For  other  cases  sea  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Diss.  1907  to  date,  t  Reporter  Indexes 
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Vote  said  armory,  when  bo  rented  to  fhem, 
exclusively  to  concerts,  entertainments,  etc, 
for  tbe  private  profit  of  said  organizations. 
The  bill,  further  charges  that  such  use  of  said 
armory  is  an  unauthorized  and  unlawful  use 
of  the  property  of  the  taxpayers,  and  endan- 
gers the  said  property,  and  tbe  equipment 
and  i>ersonal  property  of  the  state,  for  which 
said  building  is  provided,  as  a  storehouse; 
that  such  rentals  for  such  private  purposes 
deprive  tbe  plaintifTs  and  others  owning  like 
property  of  opportunity  to  rent  their  build- 
ings for  similar  purposes,  and  of  deriving 
from  them  Income  which  would  otherwise  be 
assured,  and  If  allowed  will  deprive  the  plain- 
tiffs of  profitable  customers  of  long  standing 
— one  of  which,  the  Harmonie  Singing  So- 
ciety, Is  now  advertising  numerous  entertain- 
ments to  be  held  in  said  armory;  that  It  is 
impossible  for  plaintiffs,  and  others  In  like 
situation,  to  enter  into  competition  with  said 
defendants,  they  being  exempt  from  all  taxes 
and  cost  of  maintenance,  while  plaintiffs  are 
not  only  subjected  to  these  charges  upon  their 
properties,  but  are  compelled,  as  taxpayers, 
to  bear  their  propprtlon  of  what  is  devoted  to 
the  maintenance  of  said  armory ;  that  protest 
against  this  alleged  injustice  has  been  made 
to  the  Governor  of  the  state  by  whom  said 
protest  was  referred  to  the  adjutant  general 
of  the  state,  who  has  replied  that  he  is  with- 
out power  to  act  In  the  premises.  The  prayer 
of  the  bill  is  for  an  injunction  restraining 
the  defendants,  their  agents,  and  officers,  and 
their  successors  In  office,  from  letting  or  rent- 
ing the  said  armory,  or  any  part  thereof,  for 
tbe  use  of  meetings,  concerts,  exhibitions,  or 
entertainments  to  any  i)erson  or  x>er8on8,  or- 
ganization or  organizations,  other  than  the 
officers  or  organizations  of  the  Militia  of  the 
State  of  Maryland,  and  for  such  other  and 
further  relief  as  their  case  may  require.  A 
preliminary  injunction  was  Issued,  and  both 
defendants  demurred  to  the  bill  on  the  ground 
that  no  case  was  stated  therein  entitling  ei- 
ther plaintiff  to  relief  in  equity,  and  on  the 
hearing,  the  demurrer  was  sustained,  the  in- 
junction was  dissolved,  and  the  bill  of  com- 
plaint dismissed.  This  case  has  been  argued 
by  all  the  coimsel  with  much  ability,  and  by 
the  distinguished  counsel  for  the  appellants 
with  unusual  fnllness  and  earnestness.  If 
the  matter  could  be  reduced  to  a  question  of 
public  policy  properly  determinable  by  this 
court,  our  conclusion  might  perhaps  be  differ- 
ent, though  we  are  not  to  be  imderstood  as 
so'  stating.  The  Inquiry,  however,  is  one  of 
power,  and  it  is  not  claimed  that  the  renting 
complained  of  can  be  restrained  unless  the 
act  is  ultra  vires. 

After  a  careful  examination  and  consid- 
eration of  the  briefs  in  the  case,  we  think 
the  questions  necessary  for  determination  may 
be  reduced  to  two:  (1)  Had  the  city  the  right 
to  rent  this  building  as  It  did?  (2)  If  It  had 
such  right,  what  is  there,  if  anything,  In  the 
character  of  the  field  officers,  as  lessees,  to 
effect  their  power  of  subletting  in  the  man- 


ner and  for  the  purposes  which  they  have 
been,  and  are,  doing? 

1.  By  section  1,  art.  4,  Pub.  Loc.  Laws 
(City  Code)  the  mayor  and  city  council  are 
expressly  authorized  to  purchase  and  hold 
real,  personal,  and  mixed  property,  and  "dis- 
pose of  same  for  the  benefit  of  the  city  ai 
hereinafter  provided."  By  section  13  of  the 
same  article  it  is  declared:  "Nothing  con- 
tained in  this  article  shall  prevent  the  may- 
or and  dty  council  of  Baltimore  frdm  dis- 
posing of  any  building  or  parcel  of  land  no 
longer  heeded  for  public  use;  provided  that 
such  disposition  shall  be  approved  of  by  the 
finance  commissioners  by  their  uniting  in 
the  conveyance  thereof,  and  shall  be  made  at 
public  sale  and  be  provided  for  by  ordi- 
nance; nor  from  the  renting  for  fixed  and 
limited  terms  of  any  of  its  property  not 
needed  for  public  purposes,  on  an>roval  of 
the  commissioners  of  finance."  Under  tills 
section  absolute  disposal  must  be  provided 
for  by  ordinance,  and  must  be  at  public  sale, 
and  the  finance  commissioners  must  unite  In 
the  conveyance  as  the  evidence  of  their  ap- 
proval. There  is  no  limitation  upon  the 
power  of  renting  for  fixed  and  limited  terms, 
except  the  approval  of  the  finance  commis- 
sioners, the  mode  of  approval  not  being  spe- 
cified. The  lease  to  the  field  officers  in  this 
case,  however,  recites  the  fact  that  it  was 
mad^  In  pursuance  of  Ordinance  No.  156  of 
the  mayor  and  city  coimcil,  approved  May 
12,  1893,  so  that  it  appears,  to  have  been 
made  in  accord  with  the  strictest  construc- 
tion of  section  IS  of  article  4. 

In  Davidson  v.  Mayor  and  City  Council, 
96  Md.  509,  53  Ati.  1121,  under  an  ordinance 
of  the  mayor  and  city  council  of  Baltimore, 
a  lot  was  acquired  and  a  building  erected 
thereon  for  the  use  of  English-German  School 
No.  1,  and  It  was  so  used  for  a  number  of 
years,  when  the  board  of  school  commission- 
ers of  the  dty  determined  to  use  it  for  a 
colored  high  school,  which  change  of  use 
certain  taxpayers  of  the  city  sought  to  re- 
strain by  injunction.  In  refusing  the  Injunc- 
tion on  appeal  this  coort,  referring  to  sec- 
tion 1  of  the  city  charter,  supra,  said :  "By 
the  first  and  second  sections  of  that  instru- 
ment all  tbe  property  of  the  dty  is  vested 
in  them,  with  full  power  of  disposition  of  it 
in  the  manner  and  terms  therein  provided. 
Under  the  lease  the  mayor  and  dty  council 
became  tbe  owner  of  the  premises,  and  by 
reason  thereof  had  fnll  power  to  designate 
from  time  to  time  the  uses  to  which  it  could 
be  put.  *  •  •  The  terms  of  the  charter, 
and  tbe  acts  of  assembly,  if  there  were  any, 
determine  what  should  be  the  measure  of 
their  power  and  duty.  •  •  •  It  could 
not  have  been  intended  that  for  all  time  the 
premises  could  be  used  only  for  the  nses  of 
that  school.  If  It  could  be  available  for  no 
other  use  than  that  specifically  mentioned, 
it  could  well  happen  that  after  the  location 
had  ceased  to  be  available  for  the  specified 
use,  and  there  was  no  power  in  the  corpora- 
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tion  to  designate  tony  other  employment  of 
the  premises,  the  property  would  remain  idle 
and  worthless,  and  become  a  mere  lncam> 
brance  on  the  city."  This  case  Is  dted  to 
show  the  broad  and  emphatic  language  used 
In  considering  the  power  of  the  city  to  de- 
termine the  uses  to  which  its  property  of 
that  description  can  be  put,  though  the  case 
did  not  Involve  the  precise  question  here  pre- 
sented of  property  no  longer  needed  for  pub- 
lic uses.  But,  as  we  shall  see  later,  there 
are  abundant  authorities  from  other  courts 
of  high  repute  sustaining  the  lease  to  the 
field  officers  in  this  case. 

We  have  not  overlooked,  though  we  can- 
not agree  with,  the  ingenious  argument  of 
the  appellants  by  which  they  seek  to  take 
this  case  out  of  the  operatloa  of  section  13  of 
the  charter.  They  contend  that  "letting" 
for  entertainments  for  one  or  more  evenings, 
however  definitely  ascertained.  Is  not  a 
"renting  for  a  fixed  and  limited  term."  We 
think  that  It  is  apparent  that  the  meaning 
and  purpose  of  the  requirement  that  the 
renting  allowed  should  be  for  a  fixed  and 
limited  term — and  with  the  approval  of  the 
finance  commissioners — was  that  no  such 
indefinite  or  renewable  contracts  should  be 
made  as  would  Interfere  with  the  probabili- 
ty of  an  early  absolute  disposal  of  unused 
property  of  the  dty,  no  argument  being  re- 
quired to  show  that  when  real  property  or 
buildings  belonging  to  the  city  are  no  longer 
available  for  its  public  uses,  the  financial 
interests  of  the  city  demand  that  the  cost 
of  maintenance  be  gotten  rid  of  as  promptly 
as  possible  by  absolute  sale;  and  we  are  of 
opinion  that  the  term  "renting"  as  here  used 
embraces  the  power  to  let  or  hire  the  use  for 
a  single  evening,  or  any  number  of  evenings, 
whether  consecutive  or  not.  A  liberal  con- 
struction of  such  a  charter  xx>wer  is  required 
to  enable  the  dty,  in  the  interest  of  its  gen- 
eral taxpayers,  to  minimize  the  loss  of  reve- 
nue upon  Its  unused  property. 

Again  the  appellants  contend  that  this 
building  Is  not  "property  not  needed  for 
public  use,"  as  those  words  are  used  in  sec- 
tion 13,  because  It  is,  as  they  say,  'in  the 
custody  and  regular  use  of  a  branch  of  the 
government  as  its  only  habitation."  But 
why  is  it  In  such  use  and  custody?  Clearly 
only  because  the  dty,  Its  owner,  does  not 
need  It  for  any  of  Its  own  public  uses.  Can 
It  be  supposed  that  If  the  dty  could  adopt 
It  to  any  substantial  and  valuable  public  uses 
of  the  munldpnllty.  It  would  so  recklessly 
neglect  Its  duty  to  the  taxpayers  as  to  rent  It 
to  the  field  officers,  as  they  did,  for  $1  a 
year  and  a  covenant  to  maintain  an  insur- 
ance for.  110,000?  The  question  answers  It- 
self, and  must  satisfy  any  one  who  wUl  con- 
sider It  Impartially,  that  it  is  now,  notwith- 
standing Its  occupancy  under  the  terms  of 
this  lease,  as  dearly  unused  property,  so 
far  as  the  city  is  concerned,  as  it  was  be- 
fore tills  lease  was  made. 

Beferrlng  now  to  the  authorities,  which 


we  have  said  are  abundant  to  sustain  this 
lease,  we  dte  the  following:  In  French  v. 
Qulncy,  S  Allen  (Mass.)  9,  the  town  erected 
a  town  ball  on  a  lot  ^eld  under  a  deed  con- 
veying the  title  for  that  specific  use,  with 
condition  for  reverter  to  the  grantor  or  his' 
heirs  on  breach  of  condition  as  to  use.  The 
building  was  so  constructed  as  to  contain 
in  the  first  story  a  bank,  a  dothing  store, 
and  a  lockup,  and  In  the  second  story  a  hall 
tor  town  meetings,  also  used  as  a  theater 
and  for  entertainments  and  dances.  Upon  a 
writ  of  re-entry  it  was  held  that  the  town, 
having  authority  to  construct  the  building, 
and  not  having  occasion  to  use  parts  of  it 
for  the  time  being,  is  not  obliged  to  keep 
them  unoccupied,  but  may  derive  a  revenue 
from  them  by  renting  them,  notwithstanding 
this  interfered  with  the  business  of  the 
plalntifl^B  tavern.  In  Bates  v.  Bassett,  GO 
Vt  631,  16  Atl,  200,  1  L.  R.  A.  166,  the 
town  owned  an  old  hall,  not  needed  or  used 
for  any  town  purposes.  Being  dilapidated, 
it  was  repaired  at  a  cost  of  $2,500,  and  the 
apartments  rented  for  various  purposes. 
The  court  said:  "The  town  had  no  right, 
as  a  primary  purpose,  to  erect  a  building  to 
rent,  but  If,  in  the  erection  of  a  hall  for  its 
proper  munldpal  purposes,  it  conceives  that 
it  will  lighten  its  burdens  to  rent  part  of  Its 
building,  whereby  an  Income  is  gained,  no 
sound  reason  is  suggested  why  It  may  not  do 
so."  In  Stone  v.  Oconomowoc,  71  Wis.  156, 
36  N.  W.  829,  plalntitr,  who  was  a  large  tax- 
payer, a;Qd  owned  a  ball  In  the  dty  used 
for  lectures,  theatrical  performances,  dances, 
etc.,  sought  to  restrain  the  city  from  leasing 
its  auditorium  for  the  same  purposes.  The 
charter  gave  the  dty  power  to  purchase  and 
hold  for  use  of  the  dty  any  estate,  real  or 
personal,  and  to  sell,  lease,  and  convey  the 
same,  and  to  control  and  manage  any  other 
property  of  the  dty.  The  relief  was  refused, 
the  court  holding  the  Injury  to  the  plaintiff 
to  be  too  remote  and  consequential  to  be 
the  basis  of  an  action,  and  hence  damnum 
absque  injuria.  In  Bell  v.  Plattevllle,  71 
Wis.  139,  36  N.  W.  831,  where  a  sImUar 
question  was  dedded  in  the  same  way,  the 
court  quoted  with  approval  the  language  of 
Lord  Chancellor  Selbome  in  Attorney  Gen- 
eral V.  Great  East.  B.  W.  Co.  L.  R.,  5  App. 
Oas.  473,  In  which  he  said:  "The  doctrine  Of 
ultra  vires  ought  to  be  reasonably,  and  not 
unreasonably,  understood  and  applied,  and 
that  whatever  may  be  fairly  regarded  as 
Incidental  to,  or  consequoitlal  upon,  those 
things  whidi  the  Legislature  has  authoriz- 
ed ought  not,  unless  expressly  prohibited,  to 
be  held  by  Judldal  construction  to  be  ultra 
vires" ;  and  in  the  same  case  the  Wisconsin 
court  took  occasion  to  say  (referring  to  the 
cases  of  school  districts,  so  much  relied  on 
by  the  appellants  In  the  case  now  before 
us):  "The  cases  relating  to  powers  of  school 
districts  cannot  be  regarded  as  an  authority 
for  limiting  the  powers  ot  dtles  as  daimed, 
since  thdr  powers  are.  very  much  more  te- 
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Btrlcted,  being  at  most  qaaal  corporations, 
or  corporations  sub  modo  only."  The  same 
view  bas  been  beld  In  the  federal  court,  in 
The  Maggie  P.  (O.  C.)  ?S  Fed.  203.  In  that 
case  the  city  of  St  Louis  through  Its  harbor 
master  pumped  out  a  sunken  steamer,  under 
a  contract  with  the  owner,  and  flled  a  libel 
for  these  services.  The  vessel  owner  raised 
the  question  whether  the  making  of  such  a 
contract  by  the  dty  was  not  outside  the  scope 
of  municipal  power.  The  court,  through  Mr. 
Justice  Brewer,  sustained  the  libel,  after 
careful  consideration,  saying:  "When  a  city 
has  in  its  possession  inistrumentalities,  and 
hires  employes  for  the  purpose  of  dischar- 
ging some  public  duty,  I  see  no  reason  why, 
when  the  exigencies  of  public  duties  do  not 
require  the  use  of  those  Instrumentalities 
and  employes,  it  may  not  make  a  valid  con- 
tract to  Bse  them  in  some  private  service." 
This  is  the  exact  principle  announced  by 
Judge  Bartol  In  Rittenhouse  v.  Baltimore, 
25  Md.  836,  in  which  he  says:  "Where  the 
corporation  appears  in  the  chafticter  of  a 
mere  property  holder,  and  enters  Into  a  con- 
tract with  reference  to  such  property,  as  any 
private  citizen  or  other  proprietor  might  do, 
or  where  it  engages  in  an  enterprise  not  nec- 
essarily connected  with,"  or  growing  out  of 
its  public  capacity,  as  a  part  of  the  local 
government,  then  all  of  its  rights  and  lia- 
bilities are  to  be  measured  and  determined 
by  the  same  rules  as  govern  mere  Individual 
persons  or  private  corporations."  The  court, 
also  in  the  same  case,  laid  down  the  doctrine 
repeated  and  emphasized  in  St.  Mary's  In- 
dus. School  V.  Brown,  4S  Md.  826,  and  Da- 
vison V.  Baltimore  City,  96  Md.  613,  B3  AU. 
1121,  that  the  taxpayer  cannot  invoke  the 
restraining  power  of  a  court  of  equity  unless 
It  be  shown  that  the  municipal  corporation 
and  its  officers'  are  acting  ultra  vires,  and 
where  such  unauthorized  acts  may  affect 
injuriously  the  rights  and  property  of  the 
parties  complaining.  Many  other  cases  to 
like  effect  might  be  cited,  bat  they  may  be 
found  collected  in  20  Ena  Law  (2d  Ed.)  1187, 
and  notes. 

Before  passing  from  this  branch  of  the  case 
we  will  refer  briefly  to  three  cases  prin- 
cipally relied  on  by  the  appellants  in  opposi- 
tion to  the  views  we  have  expressed  and  the 
cases  we  have  cited,  but  which  we  regard  as 
in  no  way  impairing  the  authority  of  the  lat- 
ter. In  Alleghany  County  v.  Parrish,  98  Va. 
619,  25  S.  K  882,  the  Code  authorized  pur^ 
chase  of  land  for  the  erection  of  a  courthouse, 
clerk's  office,  and  Jail,  and  required  the  resi- 
due to  be  planted  in  trees  and  kept  as  a  place 
of  meeting  for  the  people.  The  county  court 
let  to  Parrish  a  part  of  the  courthouse 
grounds  for  the  erection  of  a  law  office,  but 
afterwards  brought  suit  In  ejectment  to  com- 
pel its  removal.  Parrish  filed  a  bill  In  equity 
to  quiet  title,  and  the  bill  was  dismissed  on 
demurrer.  It  Is  obvious  that  here  the  use  of 
the  property,  outside  of  the  prescribed  build- 
ings was  Irrevocably  fiiced  by  the  Gods  natll 


altered  by  the  L^^latnre.  Iben  «as  do 
pn^erty  unused,  or  not  needed,  for  fie  public 
use  to  which  it  was  dedicated,  and  conse- 
quently it  was  beyond  the  power  of  the  comi- 
ty to  override  the  legislative  mand;tte  that 
the  whole  residue  be  kept  for  a  meetirg  plao* 
for  the  people.  In  Nerlien  v.  Village  of  Broot- 
en,  94  Minn.  361,  102  N.  W.  867,  a  taxpayer 
and  dealer  in  flour,  feed,  and  grain  sought  to 
restrain  the  use  of  the  town  hall  for  a  simi- 
lar business,  and  was  granted  the  rell^ 
sought  The  facts  developed  were  that  the 
town  hall  was  In  use  as  such ;  that  one  Boh- 
mer  was  president  of  the  village  oonncil,  and 
that  the  whole  of  the  space  In  the  building  was 
not  actually  necessary  for  public  use;  that 
Bohmer  for  four  years  had  been  engaged  lo 
retailing  flour  at  the  hall  in  competition  with 
the  plaintiff,  but  without  paying,  or  agreeing 
to  pay,  anything  for  the  use  of  the  hall,  and 
there  -was  evidence  that  the  plalntifTs  busi- 
ness had  been  damaged  by  this  competition. 
It  was  also  shown  that  the  village  bailiff  act- 
ed as  derk  for  Bohmer  and  conducted  the 
business.  The  court  fbund  that  the  members 
of  the  council  knew  of,  and  permitted,  the 
conduct  of  the  business,  and  that  they  were 
thus  derelict  in  their  duty  in  permitting  their 
president  to  prostitute  his  office  by  diverting 
the  public  property  from  its  public  ose,  ex- 
duslvely  to  his  own  private  gain.  The  ele- 
ment of  fraud  which  permeated  the  case  not 
only  Justified,  but  required,  the  granting  of 
the  injunction.  In  Sugar  v.  City  of  Monroe 
and  Tom  Stewart  ft  Co.,  108  La.  677,  32 
South.  961,  69  L.  R.  A.  723,  the  plaintiffs  were 
taxpayers  and  owners  and  licensees  of  an 
opera  house  In  Monroe,  and  sought  an  in- 
JuncticMi  to  restrain  the  dty  from  using  Its 
munldpal  school  building  as  a  theater.  A 
bond  issue  had  been  voted  for  the  erection 
of  certain  improvements,  induding  $20,000 
for  a  school  building.  The  dty  added  fSO,- 
000,  raised  in  some  other  manner,  and  built 
a  fire  house.  Upon  its  completion,  the  city, 
under  cover  of  a  pretended  lease  to  the  Jani- 
tor of  the  school,  undertook  to  use  the  audi- 
torium as  a  theater.  The  court  said:  "The 
so-called  lease  is  a  flimsy  contrivance  which 
deserves  but  little  notice.  The  firm  of  Tom 
Stewart  ft  Co..  had  no  existence  when  the 
lease  was  signed,  and  we  think  has  none  now. 
Tom  Stewart  had  been  plaintUfs  property 
manager  at  their  theater,  and  was  later  made 
Janitor  ot  the  school,  but  the  entire  manage- 
ment of  the  auditorium  as  a  theater  was  In 
tbe  chairman  of  the  committee  of  the  dty 
finances."  The  court  also  said:  "The  case 
was  not  materially  different  from  what  it 
would  have  beoi  if  the  mayor  and  dty  coun- 
cil had  originally  proposed  to  devote  the  $20,- 
000  voted  for  a  school  building  to  the  con- 
struction of  a  theater,  and  had  been  enjoined 
from  80  doing."  Referring  to  Worden  v.  Mew 
Bedford,  131  Mass.  23,  41  Am.  Rep.  IBS,  in 
which  it  was  held  "that  while  a  dty  could 
not  aect  a  building  for  bnslneas  pmpoBes, 
but,  having  a  dty  hall  built  la  good  faith. 
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and  OMd  for  municipal  purposes,  It  baa  a 
right  to  allow  it  to  be  used  Incidentally  for 
Other  purposes,  either  gratuitously,  or  for  a 
compensation,"  the  court,  in  the  Louisiana 
Case  above,  adds:  "We  find  no  reason  to  dis- 
sent from  the  views  thus  expressed,  and  have 
little  doubt  they  were  ai)propriBte  to  the  case 
decided.  We  do  not  wish  to  be  understood 
as  going  to  the  extreme  of  holding  that  the 
dty  authorities  may  not  make  such  casual 
and  Incidental  use  of  the  bolldlng  In  ques- 
tion, not  inconsistent  with,  or  prejudicial  to, 
the  main  purpose  of  Its  erection,  as  they  may 
deem  advisable,  nor  as  holding  that  changed 
conditions  In  the  future  may  not  Justify  Uiem 
in  devoting  It  to  some  other  purpose." 

It  having  been  shown  that  In  making  the 
lease  now  under  consideration  the  city  acted 
as  a  mere  property  bolder,  and  entered  Into 
the  contract  with  reference  to  the  demised 
property  as  any  private  proprietor  might  do, 
it  follows  that  the  doctrine  of  ultra  vires 
cannot  be  invoked,  unless  it  has  In  some  wa^ 
been  imported  Into  the  case  by  the  subse- 
quent concurrent  action  of  the  mayor  and 
dty  council  and  the  field  officers.  In  per^ 
mltting  the  use  of  the  armory  for  such  en- 
gagements as  have  been  already  described, 
for  the  Joint  financial  benefit  of  the  city  and 
the  field  officers,  one-third  to  the  city  and  the 
residue  to  the  field  officers. 

We  have  read  and  considered  with  care  the 
elaborate  argument  of  the  appellant,  cover- 
ing 26  pages  of  their  brief,  relating  to  the 
organization  of  the  militia  of  the  state  and 
the  powers  and  rights  of  the  field  officers  in 
this  case,  and  It  is  doubtless  true,  as  con- 
tended, that  they  are  mere  governmental 
agencies,  without  corporate  organization  or 
powers ;  but  we  cannot  perceive  that  this  Is  at 
all  material  to  be  considered.  Indeed  it 
would  seem  to  follow  from  that  fact  that  all 
power  over  that  property,  not  capable  of  ex- 
ercise by  the  field  officers,  remains  unimpair- 
ed In  the  city.  The  armory  has  not  ceased 
to  be  the  unused  property  of  the  dty  because 
the  state  has  appropriated  money  to  fit  It  up 
and  maintain  it  as  an  armory  during  Its 
occupancy  as  such  under  the  lease.  It  may 
be,  though  It  is  not  necessary  so  to  dedde, 
that  the  field  officers  alone,  under  the  lease, 
could  not,  against  the  will,  or  without  the 
consent,  of  the  dty,  authorize  Its  use  in  the 
manner  now  under  consideration.  But  they 
certainly  control  Its  use  as  an  armory,  and 
the  dty  as  certainly  owns  the  reversion  in 
the  property,  together  wlfli  all  control  over 
Its  use  which  has  not  by  that  lease  been  vest- 
ed In  the  field  officers ;  and,  when  the  dty  and 
the  field  officers,  together  representing  the 
absolute  ownership  and  unqualified  control 
of  the  property,  consent  and  agree,  as  the 
record  shows  they  have  done,  to  this  extended 
use  of  the  property  for  a  further  valuable 
■  consideration,  equitably  apportioned  between 
them  by  their  own  agreement,  we  can  per- 


ceive no  defect  of  power  to  carry  shch  agree- 
ment into  execution,  and  It  ought  not  In  out 
Judgment  to  be  denied  upon  any  mere  tech- 
nical ground,  or  any  refinement  of  reasoning, 
however  skillful.  This  is  not  like  the  case 
of  the  Veterans'  Seventh  Regiment  v.  Field 
Officers'  Seventh  Regiment,  60  Hun,  578,  14 
N.  T.  Supp.  811,  dted  by  the  appellants  Where 
the  veterans  sought  to  quiet  their  title  to  a 
part  of  the  armory  let  to  them  by  the  field  of- 
ficers by  debarring  the  latter  from  repudiat- 
ing their  lease  and  reasserting  their  former 
title,  It  la  certainly  Immaterial  to  these 
plalntUIs  If  the  lease  to  the  field  officers  was 
a  valid  lease,  whether  the  powers  thereby 
granted  are,  or  are  not,  extended  by  a  subse- 
quent valid  agreement 

But  the  appellants  still  further  contend 
that  the  hiring  out  of  the  public  property  for 
such  entertainments  aa  the  record  shows  Is 
an  unconstltatlonal  Invasion  of  the  rights 
of  dtlzens  engaging  their  property  in  that 
business,  in  that  It  is  a  deprivation  of  liberty 
and  property  without  due  process  of  law,  and 
they  have  spedally  requested  us  to  express 
an  opinion  upon  this  brandi  of  the  argument. 
This  is  not  the  case  of  a  municipal  corpora- 
tion perverting  the  functions  of  government 
by  deliberately  and  indefinitely  engaging  In 
business  for  profit,  and  entering  Into  compe- 
tition with  Its  taxpayers,  from  whom  It  ex- 
acts a  license  which  it  does  not  itself  pay. 
It  is  but  the  temporary,  casual,  and  indden- 
tax  use  of  unused  public  property,  done  In  the 
practice  of  a  public  economy  to  avoid  loss  of 
revenue  upon  such  unused  public  property, 
and  to  lighten  thereby  the  general  burden  of 
taxation.  Such  being  in  our  view  the  case 
before  us,  we  cannot  sustain  the  constitution- 
al objections  of  the  appellants. 

Decree  affirmed,  with  costs  to  the  appellees 
above  and  below. 


a09  Md.  613)- 

WALTER  V.  BALTIMORE  ELECTRIC  CO. 

et  al. 
(Court  of  Appeals  of  Maryland.    Jan.  13, 1909.) 

1.  Blectbicitt  (S  14*)— Tbahsmissiow  AiA>Ra 
Highways— DoTT. 

Aside  from  any  contractual  relation,  those 
maintaining  electric  wires  along  highways  must 
use  a  high  degree  of  care  commensurate  with 
the  danger  to  protect  persons  lawfolly  using  the 
highways. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  J  7;   Dec.  Dig.  §  14.*] 

2.  Eleotbicitt  (S  19*)— Light  Wibks— Streets 

— INJDBT     TO     PbDESTBIAN   —  PBIMA     FaCIB 

Negligence. 

That  a  wire  of  an  electric  lighting  company 
strung  over  a  street  fell  upon  and  injured  a 
pedestrian  prima  facie  shows  negligeDce  Of  the 
company,  placing  the  burden  on  it  to  show  that 
it  was  not  negligent 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  S  11;    Dec.  Dig.  S  19.»] 

Appeal  from  Superior  Court  of  Baltimore 
City;   Henry  D.  Harlan,  Judge. 
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Action  fay  Harry  B.  Walter,  Infant,  by  next 
trlend,  against  the  Baltimore  laectrlc  Com- 
pany and  another.  From  a  Judgment  for  de- 
fendants, plaintiff  apiwala.  Reversed  and  re- 
manded for  new  triaU 

Argued  before  BOTD,  a  J.,  and  BRISCOE, 
PEARCB,  SCHMUCKBR,  BDRKB,  THOM- 
AS, WORTHINOTON,  and  HBNRT,  JJ. 

Charles  F.  Stern  and  Thomas  G.  Hayes,  for 
appellant    Vernon  Cook,  for  ■  appellees. 

SCHMUCKER,  J.  The  qnestion  presented 
by  this  appeal  is  a  narrow  one.  It  la  whether 
the  fact  that  a  wire  of  an  electric  lighting 
company  strung  over  the  public  street  of  a 
city,  fell  upon  and  Injured  a  person  passing 
along  the  street  of  Itself  affords  sufficient 
prima  facie  proof  of  negligence  on  the  part 
of  the  company  to  cast  upon  It  the  burden  of 
overcoming  that  presumption.  There  Is  evi- 
dence In  the  record  which,  for  the  purpose 
of  this  inquiry,  must  be  taken  to  be  true  that, 
as  the  equitable  plaintiff,  a  boy  eight  years 
old,  was  passing  along  Harford  avenue,  a  pub- 
lic street  of  Baltimore  city,  he  swung  hlm- 
iself  around  a  pole  standing  in  the  pavement, 
when  he  came  In  contact  with  a  hanging 
wire  charged  with  electricity,  and  badly 
burned  his  head  and  his  hand.  The  evidence 
does  not  show  the  existence  of  any  sudden 
or  unforeseen  cause  for  the  falling  of  the 
wire,  nor  show  with  certainty  whether  It 
fell  before  or  at  the  time  of  its  coming  in  con- 
tact with  the  boy.  He  brought  this  suit  for 
damages  for  his  injury  against  the  appellee 
and  two  other  companies,  all  of  whom  were 
declared  against  as  owners  of  the  wire,  but 
the  appellee  admitted  at  the  trial  below  that 
It  was  the  owner  of  and  controlled  the  wire, 
and  the  case  was  not  pushed  against  the  oth- 
er defendants.  At  the  trial  in  the  court  be- 
low the  case  was  taken  from  the  Jury  at  the 
dose  of  the  plalntltTs  evidence,  by  the  grant- 
ing of  the  defendant's  prayer,  for  want  of 
legally  sufficient  evidence  to  warrant  a  re- 
covery. From  the  Judgment  for  the  defend- 
ant resulting  from  that  ruling,  the  plaintiff 
appealed. 

The  recent  wide-spread  adoption  of  over- 
head wires  upon  public  streets  for  the  trans- 
mission of  high  tension  electric  currents  for 
supplying  light  and  power  has  been  followed 
by  numerous  injuries  to  persons  who  have 
come  In  contact  with  broken  and  fallen  wires. 
The  series  of  damage  suits  flowing  from 
these  accidents  have  called  for  frequent  con- 
sideration by  the  courts  of  the  reciprocal 
rights  and  duties  of  the  public  and  the  owners 
of  those  dangerous  instrumentalities.  The 
courts  agree  that  outside  of  any  contractual 
relation  the  very  nature  of  the  business  of 
transmitting  such  currents  along  highways 
Imposes  upon  those  engaged  in  it  the  le^ 
duty  to  exercise,  for  the  protection  of  all 
persons  lawfully  using  the  highways,  the 
high  degree  of  care  commensurate  with  the 
danger  incident  to  the  proximity  thereto  of 
the  wires  charged  with  their  invisible  but 


deadly  power.  W.  U.  Td.  0>.  r.  State,  Use 
Nelson,  82  Md.  293,  88  Atl.  763,  81  Ii^  B.  A. 
672,  51  Am.  St  Rep.  464;  Brown  v.  Edis(W 
Electric  Co.,  90  Md.  400,  46  AtL  182,  46  Ia  R. 
A.  746,  78  Am.  St  Rep.  442;  Newark  Elec. 
light  ft  P.  Co.  ▼.  Ruddy,  62  N.  J.  Law.  606. 
41  AtL  712,  67  L.  R.  A.  624 ;  Sub.  Elec.  Ry. 
Ca  V.  Nugent  68  N.  J.  Law.  658,  34  Atl.  1069. 
82  Ll  R.  a.  700;  Postal  Tel.  Co.  v.  Jtmes.  133 
Ala.  217,  82  South.  600;  Mangan's  Adm'r  v. 
Louisville  Ele<^  L.  Co.,  122  Ky.  476.  91  S.  W. 
703.  6  Lu  R.  A.  (N.  S.)  469;  Witfleder  ▼.  Cit 
Elec.  ft  S.  Co.,  60  App.  Dlv.  478,  64  N.  T. 
Snpp.  114.  It  has  been  held  in  different 
cases  that  electric  companies  are  not  Insur- 
ers of  the  public  using  the  streets  over  which 
their  wires  are  strung  on  poles,  and  are  there- 
fore not  liable  for  all  Injuries  resulting  from 
contact  with  their  wires.  Irrespective  of  the 
circumstances  under  which  they  occur.  What 
they  are  liable  for  is  the  exerdse  of  that  de- 
gree of  care  which  the  law  Imposes  upon 
them  in  view  of  the  dangerous  character  of 
their  wires  and  the  rights  of  the  public  in 
the  highways  over  which  they  are  suspended. 
In  Nelson's  Case,  supra,  we  said,  in  defining 
tlie  measure  of  responsibility  of  the  defend- 
ant companies  to  the  plaintiff  In  the  use  by 
him  of  a  highway  over  which  their  wires 
were  strung:  "The  privll^es  so  granted  [to 
the  defendant  companies]  thus  to  encumber 
the  public  highway  with  appliances  so  likely 
to  become  dangerous  to  the  public  safety  un- 
less properly  employed  and  controlled  im- 
posed upon  them,  and  each  of  them,  the  duty 
of  so  managing  their  affairs  as  not  to  injure 
persons  lawfully  on  the  streets.  They  owed 
it  to  Nelson  that  his  lawful  use  of  the  street 
should  be  substantially  as  safe  as  it  was  be- 
fore the  telegraph  and  railway  plants  had  so 
occupied  It  It  was  their  plain  duty,  not  only 
to  properly  erect  their  plants,  but  to  maintain 
them  m  such  condition  as  not  to  endanger 
the  publla  It  follows  from  this  that  if  the 
property  of  the  defendants  was  not  in  prop- 
er condition,  and  by  reason  thereof  Nelson 
was  injured,  these  facts  alone,  in  the  absence 
of  other  evidence  to  show  that  the  defect 
originated  without  the  fault  of  the  companies, 
afford  a  prima  facie  presumption  of  negli- 
gence^ In  such  cases  the  doctrine  of  res  Ipsa 
loquitur  ('a  simple  question  of  common  sense' 
[Whlttaker's  Smith  on  Neg.  423D  fairly  ap- 
plies." 

It  is  true  that  in  Nelson's  Case  the  win 
which  did  the  harm  had  been  hanging  down 
for  about  two  weeks,  during  at  least  a  por- 
tion of  which  time  It  had  been  charged  with 
a  current  of  electricity,  but  in  many  adjudi- 
cated cases  and  text-books  it  has  been  held 
that  the  men  fact  that  a  live  electric  wire 
falls  down  upon  a  public  street  over  which  it 
has  been  suspended,  and  injures  a  person 
lawfully  there,  is  prima  facie  evidence  of  neg- 
ligence on  the  part  of  the  owner  of  the  wlr& 
Newark  E.  L.  &  P.  Co.  v.  Ruddy,  supra ;  He- 
bert  V.  Lake  Chas.  I.  L.  ft  W.  Co.,  Ul  La. 
622,  35  South.  731,  64  L.  R.  A.  101,  100  Am. 
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St.  Rep.  605;  Snyder  t.  Wheeling  Elee.  Co., 
43  W.  Va.  661,  28  S.  E.  733,  39  I>.  R.  A.  499, 
64  Am.  St  Rep.  922;  Denver  Con.  Elec  Oo. 
T.  Simpson,  21  Colo.  371,  41  Fac.  499,  31  L.  R. 
A.  66G ;  Bo7d  t.  Portland  Gen.  Elec.  Co.,  40 
Or.  126,  66  Pac.  576,  57  L.  R.  A.  619 ;  Thomas 
T.  W.  n.  Tel.  Co.,  100  Mass.  156 ;  Jaggard  on 
Torts,  864;  2  Oooley  on  Torta  (8d  Ed.)  1426; 
Joyce  on  Electric  Law,  I  006;  Elliott  on 
Roads  and  Streets,  f  828.  Some  of  these 
authorlttes  rest  the  position  taken  by  them 
upon  the  familiar  doctrine  asserted  in  Scott 
▼.  London  ft  St  R.  Docks  Co.,  8  Hurlst  te  C. 
696:  "There  must  be  reasonable  evidence  of 
negligence.  But  where  the  thing  is  shown  to 
be  nnder  the  management  of  the  defendant 
or  his  servants,  and  the  accident  is  sndi  as 
in  the  ordinary  course  of  things  does  not 
happen  if  those  who  have  the  management 
nse  proper  care,  it  affords  reasonable  evi- 
dence, in  the  absence  of  explanation  by  the 
defendants,  that  the  accident  arose  from 
want  of  care."  The  same  proposition  was 
asserted  in  the  well-known  case  of  Byrne  v. 
Broadley,  2  Hurlst  &  C.  722,  wliich  was  re- 
lied on  by  as  in  Nelson's  Case,  and  was  rec- 
ognized by  us  in  cases  for  injuries  cansed  h7 
a  brick  falling  from  a  house  abutting  on  a 
Ut^way  in  Murray  r.  McShane,  52  Md.  217, 
86  Am.  Rep.  867,  Decola  v.  Cowan,  102  Md. 
561,  62  Atl.  1026,  Strasbnrger  t.  Vogel,  103 
Md.  86,  63  Atl.  202,  and  in  the  case  of  cross- 
ties  falling  from  a  moving  railway  car  on 
which  they  were  t>elng  transported  in  Howser 
V.  a  &  P.  R.  R.  Co.,  80  Md.  146,  30  AtL  906, 27 
L.  B.  A.  154,  45  Am.  St  Rep.  332.  The  ex- 
ceedingly dangerous  character  of  live  electric 
wires  lends  force  to  the  strict  application  of 
this  rule  of  law  to  accidents  occurring 
through  contact  with  such  wires  when  out  of 
proper  condition  or  of  their  proper  place. 

In  view  of  the  exceedingly  dangerous  char- 
acter of  electric  light  and  power  wires,  and 
the  peril  to  which  their  suspension  over  the 
public  streets  exposes  the  public  who  con- 
stantly traverse  and  use  the  streets,  we  think 
it  l>oth  just  and  reasonable  to  hold  that  the 
injury  of  a  person  upon  the  surtace  of  the 
street  by  contact  with  a  hanging  or  fallen 
wire  of  that  character,  in  Itself,  if  unexplain- 
ed, affords  soffldent  prima  fade  evidence  of 
negligence  on  the  part  of  the  owner  of  the 
wire  to  entitle  the  plaintiff  to  go  to  the  Jury 
in  an  action  for  damages  for  the  injury.  In 
onr  opinion  the  evidence  offered  by  the  ap> 
pellant  as  plaintiff  in  the  case  before  us  was 
sufficient  to  raise  such  a  prima  facie  pre- 
sumption of  negligence  against  the  appellee 
company  as  to  call  for  an  explanation  from 
It,  and  therefore  sufficient  to  carry  the  case 
to  the  Jury,  and  that  the  learned  Judge  be- 
low erred  In  granting  the  defendant's  prayer. 
Of  course,  upon  a  retrial  of  the  case,  the 
company  as  defendant  will  be  permitted  to 
rebut  the  presumption  of  negligence,  and 
show  by  any  lawful  evidence,  if  it  can  do  so, 


that  It  has  fully  discharged  Its  duty  to  the 
public  in  the  erection  and  maintenance  of  its 
wires,  and  upon  the  merits  of  the  case  as  it 
shall  then  be  presented  flie  Jury  can  de- 
termine. 

The  Judgment  appealed  from  will  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

Judgment  reversed,  with  costs,  and  case 
remanded  for  new  trial. 


(loa  Md.  xrn 
PLEASANTS  v.  McKBNNBT  et  al. 
(Court  of  Appeals  of  Maryland.    Jtui.  18,  IflOO.) 

1.  Wnxs  (I  432*)— PaoB  ATE— Will  OoNtcsr— 
jTrBisDicnoN  or  Orphans'  Coubt. 

The  judgment  of  the  orphans'  court  in  a 
contest  of  the  validity  of  a  will  is  a  judgment 
In  rem  of  a  court  of  competent  jurisdiction 
directly  npon  the  subject-matter  ot  the  contro- 
versy, which  conclusively  determines  tiie  ques- 
tion at  issue  as  to  all  persons,  whether  parties 
or  not. 

[Ed.  Note.— For  other  casaa,  see  Willi,  Dec. 
Dig.  I  432.  •] 

2.  Wills  (f  818*)— Pkobatb— Will  Contest— 

HeABINO— SUBHIBSION  Or  ISSTTKS  TO  JXWT— 

Effect  or  Findings. 

The  purpose  of  sending  issues  to  a  court 
of  law  for  trial  In  a  will  contest  pursuant  to 
Code  Pub.  Qen.  Laws  1904,  art  93,  |  254,  be- 
ing_  to  advise  the  orphans'  court  of  the  ucts, 
while  the  jury's  findings  on  the  issues  submitted 
may  not  determine  the  validity  of  the  will,  they 
are  conclusive  upon  the  orphans'  court,  .and, 
when  they  necessarily  determine  the  invalidity 
of  the  will,  the  judgment  must  CMiform  thereto. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  if  762,  754;    Dec.  Dig.  ^  818.*] 

8.  Wills  (f  318*)— Pbobate— Tbiai/— Subios- 
sioN  or  Issues  to  Jubt— ElmcT  or  Sub- 
mission. 

When  issnes  are  sent  to  a  law  conrt  by  the 
orphans'  court  in  an  action  to  contest  the  valid- 
ity of  a  will,  the  law  court  can  only  submit 
the  issues  for  determination  without  regard  to 
whether  they  are  properly  presented  in  the  or- 
phans' court. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  752;    Dec.  Dig.  i  318.*] 

4.  Wills  (8  263*)  —  Pbobate— Contist— Pa»- 
TIES— ExEcnroB. 

While  the  executor  was  a  proper  party  to 
proceedings  to  contest  the  validity  of  the  will 
before  the  issuance  of  letters,  he  was  not  a 
necessary  party  thereto,  either  in  his  capacity 
of  executor  or  of  administrator  pendente  lite. 

[Ed.  Note.— For  other  cases,  see  Wills,  Deo. 
Dig.  i  263.*] 

5.  ExECirroBS  and  Administbatobs  (t  111*)— 
Actions— Win  Contest— Costs  op  Defend- 
ino  Will. 

While  an  executor  is  a  proper  party  to  pro- 
ceedings to  contest  the  validity  ot  a  will,  he 
must  defend  the  will  at  his  own  expense,  where 
the  contest  occurs  before  the  Issuance  of  letters. 
[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  |  451 ;  Dec.  Dig.  I 
111.*] 

6.  Wills  (1836*)— Pbobate— Will  Contest— 
l^iALr— Waives  or  Ibbeoulabities. 

Where  an  executor,  tboagh  be  filed  his  an- 
swer to  the  caveat  in  a  contest  of  the  will,  was 
dismissed  In  May,  1907,  and  made  no  effort  to 
be  reinstated  as  a  party,  even  when  the  issues 
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were  made  and  mtbmltted  to  a  Jnry  five  months 
thereafter,  and  objected  for  the  first  time  after 
verdict  in  the  law  conrt  was  rendered  and  re- 
newed his  objections  in  the  orphans'  court,  bat 
his  petition  therein,  filed  in  April,  1908,  did  not 
state  that  he  only  recently  learned  of  his  dis- 
missal, or  that  it  was  obtained  by  fraud,  he 
cannot  object  to  the  proceedings  alter  his  dis- 
missal even  if  Uiey  were  irregular;  a  mere  gen- 
eral allegation  that  the  proceedings  were  col- 
lusive bemg  Insufficient 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  8  330.»] 

7.  Appeai.  and  Bbbob  (i  790*)— DiamssAir- 

DELA.T  IN   TBAKSIUTIIKO   BECOBD— AI'FIDA- 
VIT. 

A  motion  to  dismiss  an  appeal  because  of 
delay  in  transmitting  the  record  will  not  be  con- 
sidered, where  it  does  not  appear  from  the  atfi- 
darits  filed  whether  the  delay  was  caused  by  the 
register  or  by  appellant. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Dec.  Dig.  i  79G.*] 

Appeal  from  Orphans'  Conrt  of  Baltimore 
City;  Myer  J.  Block  and  Harry  O.  Oaither, 
Judges. 

Petition  by  Rlchaid  H.  Pleasants  against 
William  O.  McKenney  and  others,  praying 
that  the  orphans'  court  refrain  from  recelT- 
ing  or  acting  npon  findings  on  Issues  submit- 
ted to  a  Jury  In  a  will  contest  From  an  or- 
der dismissing  the  petition,  and  refusing 
probate,  pursuant  to  the  findings,  petitioner 
appealed.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCE,  SCHMUCKER,  BURKE,  WORTH- 
INQTON,  and  HENRY,  JJ. 

Richard  H.  Pleasants  and  John  B.  Semmes, 
for  appellant  i.  Oookman  Boyd,  for  appel- 
leea. 

WORTHINGTON,  3.  Mrs.  Ellen  McKen- 
ney, of  Baltimore  city,  died  on  March  9, 1907, 
leaving  a  paper  writing,  dated  June  25,  1897, 
purporting  to  be  ber  last  will  and  testament. 
In  which  paper  writing  Richard  H.  Pleasants, 
the  appellant  was  named  as  executor.  On 
March  15,  1907,  Mr.  Pleasants  exhibited  and 
filed  this  alleged  will  in  the  orphans'  court  of 
Baltimore  city  for  the  purpose  of  probate. 
Three  days  later — that  is,  on  March  18.  1907, 
— ^before  the  alleged  will  had  been  admitted 
to  probate,  a  formal  caveat  was  entered  there- 
to by  Mrs.  McKenney's  two  sons,  William  O. 
McKenney  and  George  J.  McKenney.  The 
caveat  alleged,  among  other  things,  that  the 
paper  writing  dated  June  5,  1897,  purporting 
to  be  the  last  will  and  testament  of  Ellen 
McKenney,  was  not  the  last  will  and  testa- 
ment of  Ellen  McKenney,  but  that  said  Ellen 
McKenney  died  Intestate.  There  were  also 
allegations  of  fraud,  undue  Influence,  want 
of  mental  capacity,  and  want  of  proper  ex- 
ecution of  the  alleged  will.  The  Appellant 
and  Mrs.  Emma  Hedian,  the  only  surviving 
daughter  of  Mrs.  Ellen  McKenney,  were 
made  caveatees,  and  by  citation  from  the 
court  required  to  answer  the  premises.  It 
may  be  well  here  to  state  tha^  by  the  pro- 


visions of  the  all^;ed  will,  a  share  of  Mrs. 
McKenney's  property  was  given  to  her  only 
daughter,  Mrs.  Emma  Hedian,  a  legacy  of 
$100  to  a  Mrs.  Mary  L.  Foley,  and  of  the  re- 
sidue one  half  was  given  to  her  son  William 
O.  McKenney,  above  named,  absolutely,  and 
tbe  other  half  to  Edward  I.  Hedian,  In  trust 
for  the  benefit  of  her  son  George  J.  McKen- 
ney for  life,  and  after  his  death  to  be  divid- 
ed amongst  his  children.  On  April  10.  1907. 
the  appellant  Richard  H.  Pleasants,  as  at- 
torney for  the  executor,  filed  his  answer  to 
the  caveat,  denying  that  Ellen  McKenney 
died  Intestate,  but  aTerring  that  she  duly 
and  properly  executed  tbe  paper  writing  pur- 
porting to  be  her  will,  dated  June  2S,  1897. 
when  of  sound  and  vigorous  mind  and  body 
and  fully  capable  of  executing  a  valid  deed 
or  contract  On  May  18,  1907,  the  attorneys 
for  tbe  caveators  filed  the  following  order: 
"Mr.  tteglster :  Enter  the  petition  and  caveat 
of  William  O.  McKenney  and  George  J.  Mc- 
Kenney, as  against  Richard  H.  Pleasants, 
dismissed."  On  May  27,  1907,  the  Joint  and 
several  answer  of  Emma  Hedian,  Mary  Ij. 
Foley,  and  Edward  I.  Hedian,  trustee,  was 
filed,  neither  admitting  nor  denying  tbe  alle- 
gations of  the  caveat  but  submittlnj;  their 
rights  to  the  protection  of  the  court,  and  con- 
senting to  the  passage  of  such  order  in  the 
premises  as  should  be  prope^r.  On  October 
16,  1907,  Issues  were  framed  in  the  orplians' 
court  of  Baltimore  dty,  and  sent  to  tbe  sa- 
perior  court  of  that  city  for  trial  before  a 
Jury.  By  order  of  the  orphans'  court,  Wil- 
liam O.  McKenney  and  George  J.  McKenney 
were  made  plaintiffs  at  tbe  trial  of  the  Is- 
sues, and  Etoma  Hedian,  Mary  L.  Foley,  and 
Edward  I.  Hedian,  trustee,  defendants  at 
such  trial.  Tbe  issues  were  six  in  number, 
and  of  the  following  purport : 

(1)  Was  tbe  paper  writing  dated  the  6th 
day  of  June,  1897,  purporting  to  be  the  last 
will  and  testament  of  Ellen  McKenney,  sign- 
ed by  her,  or  some  other  person  In  her  pres- 
ence, and  by  her  expressed  direction,  and  at- 
tested and  subscribed  in  the  presence  of  two 
or  more  creditable  witnesses? 

(2)  Was  tbe  same  read  to  ber  or  by  her,  or 
known  to  her  at  or  before  tbe  time  of  the 
alleged  execution  thereof? 

(3)  Was  the  execution  thereof  procured  by 
fraud? 

(4)  Was  the  execution  thereof  procured  by 
undue  Influence? 

(5)  Was  she  then  of  sound  and  disposing 
mind? 

(6)  Was  said  paper  writing,  dated  June  R, 
1897,  and  purporting  to  be  the  last  will  and 
testament  of  Ellen  McKenney,  revoked  by 
her  subsequent  to  the  execution  thereof? 

The  issues  were  submitted  to  the  Jury  In 
the  superior  court  on  March  20,  1908,  and  a 
verdict  rendered  in  favor  of  the  mental  ca- 
pacity of  Mrs.  McKenney  and  of  the  due  ex- 
ecution of  tbe  paper  writing  of  June  5,  1897, 
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also  finding  no  fraad,  or  nndue  Influence  or 
want  of  mental  capacity,  but  tliat  said  paper 
writing  purporting  to  be  the  last  will  and  tes- 
tament of  Ellen  McKenney  had  been  revoked 
by  her  subsequent  to  the  execution  thereof. 
The  appellant,  as  will  be  seen,  was  not  a  par- 
ty to  these  proceedings,  but  on  March  23, 1907, 
three  days  after  the  rendition  of  the  verdict, 
he  filed  a  motion  In  the  superior  court  re- 
questing it  "not  to  certify  the  findings  of 
the  Jury  to  the  orphans'  court"  Notwith- 
standing these  objections,  the  findings  of  the 
Jury  were  finally  transmitted  to  the  orphans' 
court  on  April  4,  1808.  On  the  same  day— 
that  is,  on  April  4,  1908— the  appellant  filed 
a  petition  In  the  orphans'  conrt  praying  that 
court  "not  to  receive  or  act  upon  the  findings 
of  the  jury,"  tor  the  following  reasons,-  la 
brief: 

(1)  Because  the  findings  were  had  in  referr 
ence  to  a  paper  writing  dated  June  6,  1897, 
while  the  paper  filed  purporting  to  be  the 
last  will  and  testament  of  £Uen  HcKenney 
was  dated  June  26,  1897. 

<2)  Because  the  issues  sent  to  the  superior 
conrt  were  not  raised  by  the  pleadings. 

(3)  Because  the  omission  of  the  name  of 
Bicbard  H.  Pleasants,  executor,  as  a  party 
to  the  proceedings,  at  the  trial  of  the  Issues 
In  the  superior  conrt,  was  a  fatal  omission. 

<4)  Because  there  was  no  real  contest  in 
the  superior  court  as  the  answer  of  the  de- 
fendants as  caveatees,  neither  admitting  nor 
denying  the  allegations  of  the  caveat,  raised 
no  issues  whatever. 

(5)  Because  the  appellant  had  been  elim- 
inated by  a  dismissal  of  the  caveat  as  to 
himself,  and  all  the  proceedings  thereafter 
were  bad  without  notice  to  lilm,  and  tiiat  tlie 
entire  proceedings  were  the  result  of  coUn- 
Bion. 

On  April  20,  1908,  the  caveators  filed  their 
answer,  denying  the  right  of  the  appellant 
to  be  considered  a  party  in  the  cause,  or  as 
being  entitled  to  object  to  any  proceedings 
bad  or  to  be  had  therein,  alleging  that  the 
error  In  the  date  of  the  pai>er  passed  upon 
by  the  Jury  was  merely  a  clerical  error,  and, 
as  the  paper  of  date  June  25th  was  offered 
in  evidence,  the  findings  of  the  Jury  were  up- 
on that  prayer,  tliat  the  issues  were  proper- 
ly framed  upon  the  pleadings  In  the  orphans' 
court,  and  that  the  parties  to  the  caveat  were 
the  proper  parties,  and  denying  that  there 
was  no  real  contest.  On  April  23,  1908, 
Emma  Hedlan,  Mary  I/.  Foley,  and  Edward 
I.  Hedian,  trustee,  filed  their  answer  to  the 
petition  of  the  appellant,  denying  that  he 
bad  any  standing  whatever  to  be  heard  In  the 
orphans'  court  In  the  premises,  averring  that 
all  the  necessary  and  proper  parties  were  par- 
ties to  the  proceedings  in  the  superior  court, 
admitting  that  they  had  been  advised  that 
upon  the  undlsputable  facts  of  the  case 
the  paper  writing  of  date  June  25,  1897, 
bad  l>een  revoked,  and  denying  all  and  sin- 
gular the  other  allegations  of  the  appellant's 
petition.     The   petition  and   answers   were 


all  sworn  to,  but,  so  far  as  the  record  dis- 
closes, no  testimony  in  support  of  the  al- 
legations of  either  the  petition  or  of  the  an- 
swers thereto  was  adduced.  Subsequently 
on  June  29, 1908,  all  the  parties  to  the  caveat 
proceedings,  to  wit,  Bmma  Hedian,  Mary  L. 
Foley,  Edward  I.  Hedian,  trustee,  George  J. 
McKenney,  and  William  McKenney,  moved 
to  dismiss  the  appellant's  petition  (1)  because 
the  petitioner  had  no  interest  In  the  contro- 
versy ;  (2)  because  no  letters  testamentary  had 
been  granted  to  the  said  Richard  H.  Pleas- 
ants. On  the  31st  day  of  July,  1908,  the  or- 
phans' court  passed  an  order  dismissing  the 
appellant's  petition,  and,  acting  on  the  find- 
ings of  the  Jury  to  the  effect  that  the  paper 
writing  propounded  as  and  for  the  last  will 
and  testament  of  Ellen  McKenney  bad  been 
revoked  by  her  subsequently  to  its  date,  re- 
fused probate  thereof.  From  this  action  of 
the  orphans'  court,  the  petitioner,  Richard  H. 
Pleasants,  brings  this  appeal. 

It  should  be  here  stated  that  pending  the 
caveat  proceedings  the  appellant  was  ap- 
pointed administrator  pendente  lite  of  the 
estate  of  Ellen  McKenney,  deceased,  though 
no  claim  of  right  to  participate  in  the  caveat . 
proceedings  seems  to  have  been  made  on  that 
ground. 

While  the  briefs  of  the  counsel  for  the  re- 
spective parties  present  several  questions  for 
our  consideration  which  were  elaborately  dis- 
cussed at  bar,  we  think  we  need  only  consid- 
er one  of  these  questions,  and  that  is  wheth- 
er or  not  the  appellant  either  in  his  Individ- 
ual capacity  or  as  administrator  pendente 
lite  was  a  necessf.ry  party  to  the  proceed- 
ings connected  with  the  caveat  of  the  alleg- 
ed will.  In  this  connection  It  should  be  re- 
membered that  a  contest  in  the  orpbans'- 
court.  Involving  the  validity  of  a  paper  writ- 
ing purporting  to  be  a  will,  Is  a  proceeding  Ib 
rem  in  which  all  persons  Interested  may  ap- 
pear and  be  heard  upon  the  question,  and 
that  the  order  of  the  orphans'  court  is  the 
Judgment  of  a  court  of  competent  Jurisdiction 
directly  upon  the  subject-matter  In  controver- 
sy. Worthlngton  v.  Olttlngs,  56  Md.  542. 
When  a  decision  Is  made  between  opposing 
parties  in  such  a  contest,  it  is  a  Judgment  in 
rem  conclusively  establishing  either  the  va- 
lidity or  Invalidity  of  the  alleged  will.  Em- 
mert  v.  Stouffer,  64  Md.  543,  3  Atl.  293,  6 
Atl.  177.  The  purpose  of  sending  Issues  to 
a  court  of  law  for  trial  under  Code  Pub. 
Gen.  Laws  1904,  section  254  of  article  93, 
is  to  enable  tbe  orphans'  court  to  advise 
Itself  of  tbe  real  facts  of  the  case.  These 
when  found  by  the  Jury  are  conclusive, 
and  tbe  orphans'  court  has  no  discretion, 
but  must  enter  tbe  Judgment  in  conformity 
with  tbe  finding  of  the  Jury.  Sumwalt  v. 
Sumwalt,  52  Md.  338.  The  proceedings  are. 
however,  all  the  while  within  the  probate 
powers  of  the  orphans'  court.  Warford  v. 
Calvin,  14  Md.  632.  Though  the  Jury  may 
find  affirmatively  or  negatively  on  the  ques- 
tions submitted,  yet  such  finding  may  not 
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determine  the  validity  of  the  ■will,  for  there 
may  be  facts  outside  of  the  verdict  and  not 
Inconsistent  therewith  which  will  decide  the 
question,  but,  when  the  Jury  find  a  fact 
which  necessarily  determines  the  invalidity 
of  the  will,  the  orphans'  court  are  impera- 
tively required  to  enter  up  Judgment  in  con- 
formity thereto,  and  the  granting  of  any  oth- 
er Issue  would  be  a  wholly  useless  and  nuga- 
tory act'  Pegg  V.  Worford,  4  Md.  385 ;  Price 
V.  Taylor,  21  Md.  356.  When  issues  are  sent 
by  the  orphans'  court  to  a  court  of  law,  the 
province  of  the  latter  court  is  simply  to  sub- 
mit to  the  Jury  the  determination  of  the  is- 
sues without  reference  to  whether  they  were 
properly  presented  by  proceedings  in  the 
orphans'  court  Cooke  v.  Cooke,  29  Md.  538. 
Whether  all  persons  interested  in  the  will 
are  actual  parties  or  not  the  finding  of  the 
Jury  is  binding  and  conclusive  upon  them  as 
to  all  questions  covered  by  the  Issues  actual- 
ly submitted  to  the  Jury  for  its  determina- 
tion. Worthlngton  v.  Gittlngs,  supra.  There 
is  no  doubt  but  that  a  person  named  as  the 
executor  of  a  paper  writing  purporting  to  be 
a  will  has  such  an  interest  in  the  proceedings 
relating  to  its  probate  as  entitles  him  to  be 
made  a  party  to  any  contest  in  regard  there- 
to, but  where  a  caveat  is  filed  and  the  con- 
test takes  place  before  probate,  the  person 
named  as  executor  must  if  he  desires  to  de- 
fend the  will,  do  so  at  his  own  cost  and  ex- 
pense. Townshend  v.  Brooke,  9  Olll,  90; 
Gorton  v.  Perkins,  63  Md.  589,  3  AO.  291.  He 
cannot  therefore  be  regarded  as  a  necessary 
party  to  such  proceedings  in  his  iodlvldual 
capacity,  where  the  contest  takes  place  be- 
fore letters  testamentary  have  been  granted 
to  him. 

As  to  the  necessity  of  the  appellant's  being 
made  a  party  to  the  proceedings  as  admin- 
istrator pendente  lite,  this  court  in  a  recent 
case  In  a  very  satisfactory  opinion  by 
Schmucker,  J.,  held  that:  "It  Is  not  the  duty 
in  this  state  of  an  administrator  pendente  lite 
to  conduct  at  the  exi)ense  of  the  estate  a  liti- 
gation to  establish  an  alleged  will  of  the  de- 
cedent or  to  defend  caveats  to  papers  pur- 
porting to  be  wills.  The  contest  in  such  liti- 
gation is  between  the  next  of  kin  and  the 
parties  claiming  under  the  alleged  wills." 
Harrison  v.  Oarke,  95  Md.  313,  52  Atl.  514. 
So  that  neither  in  his  own  right  nor  as  ad- 
ministrator pendente  lite  was  the  appellant 
a  necessary  party  to  the  litigation  concerning 
the  validity  of  the  alleged  will.  It  Is  true 
that  In  his  own  right  as  the  person  named  as 
executor  he  had  such  an  interest  in  the  sub- 
ject-matter of  the  litigation  as  entitled  him, 
if  he  desired  to  defend  the  alleged  will,  to  be 
made  a  party  to  the  proceedings,  but  al- 
though he  filed  his  answer  to  the  caveat  as 
attorney  for  the  executor,  and  was  therefore 
in  the  case  as  an  attorney  as  well  as  In  his 
own  right  yet  from  the  date  of  his  dismiss- 
al on  May  18,  190T,  till  October  15.  1907, 
when  the  issues  were  made  up  and  sent  to  the 


superior  court  ^or  trial,  he  made  no  effort  to 
have  himself  reinstated  as  a  party  to  the  lit- 
igation, although  it  would  seem  that  by  the 
exercise  of  ordinary  vigilance  be  would  have 
discovered  the  fact  of  his  dismissal  before 
the  Issues  were  made  up.  And  even  after  the 
record  was  transmitted  to  the  superior  comt, 
and  the  trial  was  proceeded  with  there,  be 
seems  to  have  stood  by  and  allowed  the  case 
to  be  conducted  to  a  conclusion  in  that  coart 
and  then,  after  verdict  rendered,  for  the 
first  time,  Interposed  objections  to  farther 
proceedings  in  the  case.  Whilst  courts  are 
ever  ready  to  aid  vlgUant  saltois,  tiiey  will 
not  encourage  laches.  These  objections,  be- 
ing unavailing  in  that  court  were  renewed 
by  his  petition  filed  bi  the  orphans'  court  a 
few  days  later;  that  Is,  on  April  4,  1908. 
In  this  petition  It  is  not  alleged  that  he  then 
only  recently  obtained  knowledge  of  his  dis- 
missal as  a  party  defendant,  but  only  that 
after  his  dismissal  the  proceedings  "were  bad 
without  notice  to  him." 

Had  he  promptly  upon  discovering  the  fact 
of  his  dismissal  filed  his  petition  In  the  or- 
phans' court  setting  forth  that  sucfa  dismiss- 
al had  then  only  recently  come  to  his  knowl- 
edge, and  that  the  same  had  been  accomplish- 
ed and  suppressed  by  fraud  and  collusion,  he 
would  upon  proof  of  these  facts  have  been 
entitled  to  be  reinstated  as  a  party  defaid- 
ant,  and  to  have  participated  In  all  the  sub- 
sequent litigation  respecting  the  subject-mat- 
ter of  the  controversy ;  and,  notwithstanding 
the  finding  of  the  Jury,  the  orphans'  court 
would  under  such  circumstances  have  been 
Justified  in  rejecting  such  finding,  and  in 
sending  the  Issues  to  be  retried  before  a  Jnry 
with  the  appellant  as  a  party  defendant  to 
the  proceedings.  But  his  petition  filed  on 
April  4,  1908,  not  only  does  not  state  when 
the  fact  of  his  dismissal  first  came  to  bis 
knowledge,  but  neither  does  It  allege  fraud, 
and,  though  It  contains  the  statement  that 
"the  entire  proceedings  were  the  result  of 
collusion,"  yet  It  does  not  set  forth  with  suffi- 
cient particularity  of  what  the  collusion  con- 
sisted, nor  is  there  any  proof  whatever  to 
sustain  the  charge.  Even  if  the  proceedings 
be  irregular  in  any  respect  In  the  absence  of 
fraud  and  collusion  clearly  alleged  and  prov- 
en, the  appellant  had  not  after  the  finding  of 
the  Jury  any  standing  in  court  to  impeach 
them  or  call  them  in  question.  McCambridge 
V.  Walraven,  88  Md.  378.  41  AU.  928;  Worth- 
lngton V.  Olttlngs,  9upra. 

After   carefully   examining  the   record  in 
the  case  and  the  authorities  cited  by  counsel, 
I  we  can  find  no  ground  for  reversing  the  or 
j  der  of  the  orphans'  court  dismissing  the  ap- 
pellant's petition  and  rendering  Judgment  on 
the  verdict  of  the  Jury. 
I     We  have  not  considered  the  motion  to  dis- 
'  miss  the  appeal,  because  it  does  not  dearly 
I  appear  from  the  affidavits  filed  whether  tbe 
.  delay  In  transmitting  the  record  was  attrlbo- 
I  table  to  the  fanlt  of  the  register  or  of  the 
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appellant,  and  we  therefore  expresn  no  opin- 
ion in  regard  to  the  legal  question  Intended 
to  be  raised  by  such  motion. 

Order  affirmed,  with  costs  to  the  appellees. 


(108  Md.  46S} 

OLIVER  &  BURR  r.  NOEL  CONST.  CO.  OP 

BAI/riMORB  CITT. 
(Court  of  Appeals  of  Maryland.    Jan.  13, 1909.) 

1.  Contracts  ({  188*)— BmLDiHo  Coktbaots 

—Subcontracts. 

A  subcontractor  for  part  of  the  work  of 
erecting  a  building  mnst  oe  held  to  have  con- 
tracted to  do  his  work  according  to  tbe  specifi- 
cations of  which  he  knew,  according  to  which, 
as  provided  in  the  original  contract,  the  work 
was  to  be  done. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  |  808;   Dec.  Dig.  |  18&»] 

Z  Set- Off  and  CouiraEBOi.Aii(  (|  66*)— Br- 

FECT  OF  Plea. 

A  plea  of  set-ofC  does  not  admit  the  cor- 
rectness of  plaintiff's  account ;  the  effect  of 
the  general  issue  filed  being  to  deny  the  whole 
daim. 

[Ed.  Note.— For  other  cases,  see  Bet-Off  and 
Coanterclaim,  Cent  Dig.  1 127 ;  Dec.  Dig.  1 56.*] 
8.  FKAtma,   Statutx  of   (|  23*)  —  OsiaiKAi, 

UnDncTAKino. 

Where  defendant  sublet  part  of  Its  con- 
■tmction  contract  to  C,  which,  in  turn,  sublet 
It  to  plaintiff,  plaintiff's  oral  agreement  with  de- 
fendant on  fault  being  found  with  its  work,  and 
payment  refused,  that  if  defendant  would  pay 
G.,  so  that  it  could  pay  plaintiff,  plaintiff  wonld 
hold  defendant  harmless  against  any  loss  it 
would  thereby  sustain,  was  not  one  of  guaranty 
or  suretyship,  but  a  valid  original  undertaking. 

[Ed.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of.  Cent  Dig.  H  18,  19;   Dec.  Dig.  {  2a*] 

4.  Appeai,  and  Ebbob  (|  1064*)— Hasmuesb 

Error. 

Failure  of  an  Instruction  to  specify  the  time 
from  which  interest  might  be  allowed  is  not 
ground  for  reversal ;  it  being  reasonably  cer- 
tain no  injury  resulted. 

[Ed.  Note.— For  other  cases,  see  Api>eal  and 
Error,  Cent  Dig.  {  4219;    Dec.  Dig.  f  1004.*] 

Appeal  from  Baltimore  City  Court;  George 
M.  Sharp,  Judge. 

Action  by  OliTer  &  Burr,  a  corporation, 
against  the  Noel  Construction  Company  of 
Baltimore  City.  Judgment  for  defendant, 
and  plaintiff  appeals.    Aiflrmed. 

Argued  before  BOYD,  C.  J.,  and  PBARCE, 
8CHMUCKER,  BURKE,  WORTHINQTON, 
and  THOMAS,  JJ. 

Rlgnal  W.  Baldwin  and  Richard  M.  Duvall, 
for  appellant  R.  Howard  Bland  and  J. 
Kemp  Bartlett,  for  appellee. 

BURKE,  J.  This  la  the  plalntlfTs  appeal 
from  a  Judgment  entered  against  It  In  the 
Baltimore  city  court  The  declaration  con- 
tains the  common  counts  only,  to  which  the 
defendant  pleaded  tbe  general  issue  pleas  up- 
on which  issue  was  Joined.  Subsequently,  by 
leave  of  court,  the  defendant  filed  a  plea  of 
set-otr  to  which  a  replication  was  filed  and 
Issue  Joined.  An  Itemised  account  was  filed 
with  the  narr.,  by  which  It  appears  that  the 


suit  was  brought  to  reooTer  the  sum  of  $2,' 
151.21  alleged  to  be  due  the  plaintiff  by  the 
defendant  on  account  of  certain  work  whlcb 
will  be  presently  alluded  ta  It  appears  from 
the  bill  of  particulars  filed  by  the  defendant 
with  Its  plea  of  setoff  that  the  plaintiff  is 
Indebted  to  it  in  the  sum  of  $4,162.76.  The 
trial  resulted  in. a  verdict  in  favor  of  the 
defendant  for  $934.82,  upon  which  final  Judg- 
ment was  entered.  It  is  from  this  Judgment 
that  the  appeal  before  us  is  taken.  The 
questions  of  law  raised  upon  the  record  are 
simple;  but  there  is  very  great  confilct  In 
the  testimony. 

Only  one  bill  of  exceptions  Is  brought  np 
by'  the  appeal,  and  that  relates  to  the'  ruling 
of  the  court  on  certain  prayers  presented  at 
the  close  of  the  whole  ca8&  With  the  weight 
of  evidence  and  the  credibility  of  the  wit- 
nesses we  have  nothing  to  do,  as  those  mat* 
ters  were  exclusively  for  the  jury,  and,  if  tbe 
case  was  fully  and  fairly  submitted  to  the 
Jury  under  the  granted  prayers,  the  judgment 
must  be  afilrmed.  It  Is  not  necessary  In  or- 
der to  dispose  of  the  case  to  Indulge  in  a 
minute  discussion  of  the  evidence.  It  will  be 
sufficient  to  consider  Its  general  purport  and 
effect  The  record  shows  tliat  in  1902  Edgar 
M.  Noel  and  Daniel  W.  Thomas  entered  into 
a  contract  with  the  United  States  govern- 
ment for  the  construction  of  certain  build- 
ings at  tbe  Naval  Academy  at  Annapolis. 
This  contract  was  assigned  to  the  Noel  Con- 
struction Company,  the  appellee,  a  corpora- 
tion organized  to  finance  the  work.  This 
work  was  to  be  done  in  accordance  with  elab- 
orate and  detailed  specifications  furnished  by 
the  government  The  Noel  Construction  Com- 
pany sublet  tbe  contract  for  the  flreprooflng 
of  the  cadets'  quarters  building  to  the  Colum- 
bian Flreproofing  Company  of  Pittsburg, 
which,  in  turn,  sublet  their  contract  to  Oliver 
&  Burr,  the  appellant,  a  New  York  corpora- 
tion, and  this  last-named  company  proceeded 
under  the  contract  to  do  the  work.  The  con- 
tract of  the  Pittsburg  company  which  was 
sublet  to  the  appellant  was  for  the  metal 
partitions  on  certain  floors  of  tbe  cadets^ 
building.  Later  the  government  decided  to 
raise  the  roof  of  this  building  and  add  a 
fourth  floor.  The  contracts  for  the  metal 
lathing  and  hung  ceiling  were  made  directly 
between  the  appellant  and  appellee.  On  Octo- 
ber 9,  1903,  the  appellant  wrote  to  tiie  ap- 
pellee proposing  "to  furnish  and  put  In  place 
all  the  metal  furring  required  by  the  plans 
and  specifications  of  Mr.  E.  Flagg,  architect 
for  the  cadets'  quarters  building  at  Annapo- 
lis, Md.,  Including  paragraphs  876  to  877,  In- 
clusive, and  all  other  paragraphs  therein  re- 
ferred to  for  the  sum  of  seventy-five  hundred 
($7,500)  dollars;  subject  to  contract  that 
may  be  mutually  agreed  tipon."  This  pro- 
posal was  accepted  by  the  appellee  In  a  let- 
ter to  the  appellant  of  that  date.  By  letter 
of  October  31,  1903,  the  appellant  proposed 
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to  farnlsb  and  erect  partltlonB  on  the  top 
floor  of  thlB  bnlldlng  for  the  Bum  of  $5,900, 
and  the  Buapended  ceiling;  for  $4,700.  This  of- 
fer was  accepted  by  letter  of  F^mary  18, 1904. 
The  appellant  at  the  time  these  contracts 
were  made  was  engaged  in  doing  the  same 
character  of  work  on  the  building  under  his 
contract  with  the  Pittsburg  company,  and  be 
proceeded  with  the  work  under  all  the  con- 
tacts. The  contract  for  the  work  of  plas- 
tering to  be  done  in  this  building  was  sub- 
let by  the  general  contractor  to  Barwell  & 
Oantlln,  and  the  manner  In  which  their  work 
was  done  presented,  as  will  be  seen,  one  of 
the  Important  qnestions  of  fact  for  the  con- 
sideration of  the  jury.  As  the  main  ques- 
tions in  this  controversy  concern  the  steel 
studding  and  lath  i>artltions  and  the  plaster- 
ing. It  is  necessary  at  this  point  to  refer  to 
the  parts  of  the  specifications  which  proyide 
for  that  work. 
.A  question  was  made  during  the  trial  as 
to  the  duty  of  the  appellant  to  do  certain 
painting  for  which  the  defendant  claimed  an 
allowance  in  his  plea  of  set-off.  This  ques- 
tion was  raised  by  the  plaintiff's  eighth  pray- 
er, which  was,  however,  abandoned  In  this 
court,  and  It  will  not  be  necessary  to  con- 
sider the  paragraph  of  the  specifications  pro- 
viding for  that  work.  The  paragraphs, of  the 
specifications  relating  to  metal  and  lath  par- 
titions and  to  the  plastering  are  as  follows: 

"(838)  The  partitions  for  toilet  and  bath- 
rooms in  basement  of  wings  and  in  groimd 
floor  of  stair  towers,  and  partitions  in  roof 
space  over  Memorial  Hall,  extending  from 
top  of  ceiling  light  up  to  skylight  curb,  are 
to  be  constructed  of  Ir<Hi  or  steel  studding 
and  metal  bath  for  2  in.  solid  plaster  finish. 
Studding  to  consist  of  1  in.  or  %  In.  steel 
channels  as  height  or  location  may  require, 
spaced  10  in.  on  centers  and  secured  at  bot- 
tom and  top  to  the  concrete,  iron  or  other 
construction  by  clamps  or  angles,  and  proper- 
ly braced  or  stiffened  where  so  required. 
The  partitions  inclosing  basement  stairs  in 
the  two  stair  towers  are  to  extend  from 
ground  floor  up  to  and  properly  finldi 
against  bottom  of  stair  string  above." 

"(888)  All  plastering,  exceftt  as  hereinafter 
otherwise  specified,  Is  to  be  best  three  coat 
work  of  lime  mortar  mixed  in  proper  propor- 
tion to  give  the  best  results.  The  mortar  for 
scratch  and  brown  coats  is  to  be  ganged  with 
Portland  cement  using  one  half  of  a  barrel 
of  cement  to  each  cubic  yard  of  mixed  mor- 
tar for  brick,  terra  cotta,  block  and  concrete 
surfaces,  and  not  less  than  three  quarters 
of  a  barrel  for  lath  surfaces." 

The  plaintiff  must  be  held  to  have  under- 
taken to  do  all  the  work  contracted  for  upon 
the  building  in  accordance  with  the  specifica- 
tions. Mr.  Oliver  was  aware  of  the  speclfl- 
c'ations,  and  was  no  doubt  familiar  with  their 
requirements ;  otherwise  It  would  have  been 
impossible  for  him  to  bid  Intelligently  upon 
the  work.  Besides,  his  proposal  of  October 
9,  1903,  was  to  do  the  work  In  accordance 


with  tht  plans  and  specIHcatlonfl.  tt  wonld 
be  most  unreasonable  to  suppose  that  It  was 
in  contemplation  of  either  party  that  the 
work  could  be  done  In  disregard  of  the  plana 
and  specifications,  because  they  both  knew 
that  work  so  done  would  not  be  accepted. 
Mr.  Albert  Oliver,  the  president  of  the  appel- 
lant company,  was  the  only  witness  offered 
In  chief  In  support  of  the  plaintiff's  case, 
and  he  gave  testimony  tending  to  prove  that 
the  plaintiff  bad  done  the  work  embraced  In 
the  account  filed  with  the  declaration,  and 
that  the  defendant  was  indebted  to  the  plain- 
tiff In  the  full  amount  claimed,  to  wit,  $2,151.- 
21.  He  testified  that  the  whole  trouble  rose 
from  the  plastering  done  by  Barwell  &  Cant- 
Ihi,  that  the  plaintiff  had  had  nothing  to  do 
with  the  plastering,  and  ttiat  he  bad  warned 
the  plasterers  that  they  were  spoiling  the 
work. 

The  defendant  offeried  evidence  tending  to 
prove  the  following  facts:    That  the  work 
done  by  the  plaintiff  under  its  contract  with 
the  Pittsburg  company  was  not  done  accord- 
ing to  specifications  and  had  been  condemned 
by  the  government,  and  that  this  was  known 
to  the  plaintiff,  and  that. the  defendant  with- 
held payments  to  the  Columbian  Company, 
which.   In  turn,  withheld  payments  to  the 
plaintiff;    that  the  plaintiff,  being  badly  In 
need  of  money  which  it  claimed  was  due  by 
the  Columbian  (Company,  agreed  with  tlie  de- 
fendant over  the  telephone  on  May  9,  1904, 
that.  If  it  would  pay  that  company  so  that 
it  could  pay  the  plaintiff,  the  plaintiff  would 
hold  the  defendant  harmless  against  any  loss 
it  would  sustain;    that  the  Oliver  &  Burr 
Company  would  become  responsible  to  the  de- 
fendant for  any  damage  It  might  sustain; 
that  It  did  pay  the  Columbian  Company  up- 
on the  faith  of  this  promise,  and  that  that 
company  paid  the  plaintiff ;   that  this  agree- 
ment had  reference  to  the  work  done  by  the 
plaintiff  under  its  subcontract  wltb  the  Co- 
lumbian Company,  and  was  confirmed  by  let- 
ter of  the  plaintiff  dated  May  9, 1904.    It  fur- 
tuer  ofi!ered  evidence  tending  to  prove  that 
the  plaintiff  in  doing  the  work  referred  to 
in  the  agreement  bad  not  observed  the  re- 
quirements of  the  specifications,   and   that 
the  work   was  entirely   unsatisfactory   and 
was   condemned,    and    that   in   consequence 
thereof  the  defendant  was  subjected  to  a  loss 
greatly  in  excess  of  the  plalntltTs  claim ;  that 
It  sustained  certain  other  items  of  loss  set 
out  in  the  bill  of  particulars  filed  with  Its 
plea  of  set-off.    It  further  offered  evidence 
to  prove  that  the  plastering  was   done  in 
strict  conformity  to  tbe  requirement  of  the 
specifications  which  has  been  herein  quoted 
relating  to  that  work.    In  rebuttal  Mr.  Oliver 
denied  that  he  had  made  the  agreement  to  be 
responsible  for  loss  resulting  from  work  done 
under  the  contract  with  the  Columbian  Com- 
pany, and  also  disputing  certain  other  allow- 
ances claimed  by  the  defendant,  and  repeat- 
ed his  former  statement  that  the  whole  trouble 
was  due  to  the  plastering.    In  this  outline  of 
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the  evidence  is  seen  the  IraneS  of  fact  which 
the  Jury  were  to  decide  as  well  as  the  legal 
questloiis  concerning  which  the  court  waa 
asked  to  adv^e  them. 

The  plaintiff  offered  16  prayers.  The  court 
granted  the  plaintiff's  first  and  thirteenth 
prayers,  and  the  defendant's  sixth  prayer. 
It  amended  the  defendant's  seventh  prayer, 
and  granted  It  as  modified,  and  refused  all 
the  other  prayers.,  To  the  granting  of  the 
two  prayers  on  behalf  of  the  defendant,  and 
in  refusing  its  other  prayers,  the  plaintiff 
excepted.  The  Jury  were  told  by  the  plain- 
tiff's first  prayer  that  If  they  found  from  the 
evidence  that  the  plaintiff  undertook  to  pro- 
vide the  materials  and  erect  the  steel  stud- 
ding and  lathing  for  the  partitions  on  the 
ground  fioor,  and  the  first,  second,  third, 
and  fourth  floors  In  the  cadets'  quarters 
building,  and  the  hung  ceilings  and  extras 
mentioned  in  the  evidence  according  to  the 
specifications  therefor,  also  ottered  in  evi- 
dence, and  If  they  shall  find  said  specifica- 
tions and  for  the  prices  mentioned  in  the 
plaintiff's  proposals  and  the  account  offered 
in  evidence,  and  that  said  work  was  perform- 
ed and  materials  furnished  in  all  respects  ac- 
cording to  said  specifications,  that  the  de- 
fendant accepted  said  work  and  paid  the 
whole  of  said  contract  prices  except  the 
balance  $2,151.21,  as  shown  by.  said  account, 
then  the  plaintiff  is  entitled  to  a  verdict  of 
said  balance  with  interest  In  the  discretion 
of  the  Jury  from  the  time  said  work  was 
fully  completed,  leas  such  sum.  If  any,  as  the 
Jury  may  find  the  plaintiff  agreed  to  deduct 
from  Its  $5,900  proposal  as  testified  to  by  the 
witness  Noel,  and  any  damage  the  Jury  may 
find  resulted  to  the  defendant  from  the  with- 
drawal of  the  letter  referred  to  in  the  letter 
of  May  9,  1904,  written  by  Albert  Oliver  to 
the  defendant,  if  the  Jury  shall  find  said  let- 
ter, and  that  it  contained  the  agreement  be- 
tween the  parties,,  and  such  sums  as  are 
charged  in  said  account  of  the  plaintiff  and 
which  the  Jury  may  find  were  disallowed  by 
the  United  States  government,  provided  If 
the  Jury  shall  find  the  total  amount  the  de- 
fendants are  entitled  to  by  way  of  set-off  ex- 
ceed the  amount  of  the  present  claim,  then 
the  Jury  are  at  liberty  to  find  for  the  defend- 
ant for  the  amount  of  such  excess.  By  Us 
thirteenth  prayer  the  Jury  were  instructed 
that  the  defendant  was  bound  to  establish  by 
a  preponderance  of  evidence  the  alleged  agree- 
ment set  up  by  the  defendant  as  having  been 
made  by  it  with  the  plaintiff  through  the  wit- 
ness NOel  over  the  telephone,  and,  if  the 
minds  .of  the  Jury  are  left  in  a  state  of  equi- 
poise, then  the  defendant  Is  not  entitled  to 
recover  anything  by  reason  of  said  agreement 
under  its  plea  of  set-off  in  this  case.  We  are 
of  opinion  that,  by  the  plaintiff's  first  and 
thirteenth  prayers  and  the  defendant's  sev- 
enth prayer,  the  whole  case  was  fairly  sub- 
mitted to  the  Jury.  Under  these  prayers  all 
the  issues  of  fact  raised  by  the  pleadings  were 
,  open  to  discussion  before  the  Jury,  and  the 
nA.-«l 


plaintiff  imder  them  was  given  a  full  oppor- 
tunity to  present  all  Its  contentions  to  the 
Jury.  The  proposition  announced  In  the 
plaintiff's  second  prayer  is  more  fully  and 
correctly  stated  In  its  first  Its  third  prayer 
contains  an  hypothesis  of  fact  of  which  there 
Is  no  evidence,  viz.,  that  the  defendant  made 
no  objection  to  the  work.  Its  fourth,  fifth, 
and  sixth  are  too  general  and  indefinite. 
They  contain  no  instructions  to  the  Jury  as 
to  the  effect  of  the  construction  contended 
for,  \mdev  tiie  facts  of  the  case,  upon  the 
rights  of  the  parties.  It  by  no  means  follows 
as  a  legal  conclusion  that  the  plaintiff  was 
entitled  to  recover,  even  If  the  constructions 
of  the  specifications  stated  In  the  prayers 
be  correct  They  contain  no  certain  or  defi- 
nite guide  for  the  Jury.  The  subject-matter 
of  the  seventh  prayer  Is  fully  covered  in  its 
first  The  eighth  prayer  was  abandoned.  The 
ninth  prayer  erroneously  assumed  that  the 
plaintiff  was  not  bound  under  the  contract  of 
February  18,  1904,  to  comply  with  the  specif- 
ications. The  tenth  prayer  asserted  that  the 
effect  of  the  plea  of  aet-ott  is  an  admission 
of  the  correctness  of  the  plaintifTs  account 
This  Is  maintained  notwithstanding  the  tact 
that  the  general  issue  pleas  filed  by  the  de- 
fendant deny  the  whole  claim.  The  eleventh 
prayer  is  open  to  the  same  objection  as  the 
fourth,  fifth,  and  sixth,  and  was  besides  cal- 
culated to  mislead  4he  Jury.  The  twdfth 
prayer  asserted  that  there  was  no  legally 
sufficient  evidence  in  the  case  to  entitle  the 
defendant  to  recover  any  damages  under  the 
agreement  of  May  9,  1904.  As  we  have  here- 
tofore shown,  there  was  abundant  evidence 
upon  this  point.  The  fourteenth,  fifteenth, 
and  sixteenth  prayers  are  based  upon  a  mis- 
apprehension of  the  nature  of  the  agreement 
of  May  9,  1904.  They  treat  this  contract  as 
one  of  guaranty  or  suretyship ;  but.  If  it  ex.- 
Isted  at  all,  it  was  an  original  undertaking 
on  the  part  of  the  plaintiff  to  reimburse  the 
defendant  for  losses  which  it  might  sustain 
on  account  of  the  work  mentioned,  provided 
the  defendant  would  do  certain  things  which 
the  evidence  tended  to  show  it  did  do.  Its 
object  was  to  protect  the  defendant  in  case  it 
surrendered  Its  claim  against  the  (Columbian 
Company  for  the  benefit  of  the  plaintiff, 
which  it  did,  and  the  plaintiff  was  paid  the 
money  which  that  company  was  withholding. 
When  the  object  of  the  agreement.  Its  sub- 
ject-matter, and  the  surrounding  circumstan- 
ces are  considered,  there  can  be  no  doubt  that 
the  agreement  was  a  valid  original  undertak- 
ing. There  can,  we  think,  be  no  possible  ob- 
jection to  the  defendant's  seventh  prayer.  It 
merely  told  the  Jury  that  if  they  found  that 
the  plaintiff's  work  was  not  performed  ac- 
cording to  the  specifications,  and  should  find 
that  by  reason  of  the  failure  of  the  work  to 
conform  with  the  specifications  the  defendant 
suffered  loss  or  damage,  then  the  defendant 
was  entitled  to  an  allowance  against  the 
plaintiff  for  such  loss.  By  the  appellee's 
sixth  prayer  the  Jury  were  Instructed  that,  In 
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case  tbey  found  for  the  defendant,  they  were 
at  liberty  In  their  discretion  to  allow  Inter- 
est It  l8  objected  to  this  prayer  that  It  does 
not  fix  the  date  from  which  they  might  calcu- 
late the  Interest.  Upon  the  facts  contained 
\n  the  record,  there  Is  no  doubt  that  the  pray- 
er Is  defective  la  this  respect,  as  there  Is  no. 
evidence  as  to  when  the  several  items  In  the 
set-oft  became  due ;  but,  when  the  amount  of 
the  verdict  and  all  the  facts  are  considered, 
we  are  not  satisfied  that  this  defect  resulted 
in  any  Injury  to  the  appellant.  The  court 
will  not  reverse  a  Judgment  for  an  error  of 
this  nature  where  it  is  reasonably  certain,  as 
it  Is  In  this  case,  that  the  appellant  has  not 
been  Injured  by  the  erroneous  ruling.  This 
case.  Involving  many  disputed  questions  of 
fact,  was  fairly  tried  in  the  court  below,  and 
submitted  to  the  Jury  under  instructions  which 
allowed  them  to  consider  fully  all  the  oonten- 
tlons  of  the  respective  parties,  and  from  an 
examination  of  the  whole  record  we  see  no 
good  reason  why  the  Judgment  which  was 
entered  as  the  result  of  a  long  trial  should 
be  disturbed,  and  it  will  therefore  be  af- 
firmed. 
Judgment  afllrmed,  with  costs. 


a09  Md.  341) 

WIMiNBE  V.  BII/VBRMAN  et  aL 

(Oonrt  of  Appeals  of  Maryland.     Jan.  12, 
1909.) 

1.  ToBTS  (i  10«)  —  Malicious  Intkrfebence 
WITH  Business  or  Occupation. 

Any  malicious  interference  by  a  single  in- 
dividual, or  by  a  number  of  individuals  conspir- 
ing together,  with  the  business  or  occupation  of 
another,  followed  by  damage,  is  an  actionable 
wrong. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent. 
Dig.  S  10;   Dec.  Dig.  |  10.*] 

2.  Master  and   Servant  (g   20*)— Termina- 
tion ov  Relation— Right  of  Master. 

Employer,  or  employ^,  where  no  contract 
right  is  involved,  may  lawfully  terminate  the 
relation  at  any  time,  and  for  any  cause,  but  ei- 
ther cannot  interfere  without  cause  with  the  oc- 
cupation of  the  other. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  19;  Dec,  Dig.  §  20.*] 

3.  Torts  (§  10*)— Injurt  to  Business. 

Injury  to  the  business  of  another,  accom- 
plished by  threats  or  coercion,  constitutes  a 
ground  of  action  for  damages,  though  there  is 
no  remedy  against  fair  and  honest  competition. 
[Bd.  Note.— For  other  cases,  see  Torts,  Cent. 
Dig.  i  10;  Dec.  Dig.  S  10.*] 

4.  Trade  .TJuions  (8  1*)— Eight  to  Oroait- 

IZE. 

Employes  may  combine  in  unions  for  lawful 
purposes,  but  must  employ  lawful  methods  for 
the  attainment  of  such  purposes. 

[Eld.  Note.— For  other  cases,  see  Trade  Un- 
ions, Cent.  Dig.  §  1 ;  Dec.  Dig.  {  1.*] 

5.  Associations  (J  1*)— Right  to  Form. 

Employers  may  combine  in  associations  for 
lawful  purposes,  but  must  employ  lawful  meth- 
ods for  the  attainment  of  such  purposes. 

[Ed.  Note. — For  other  cases,  see  Associations, 
Cent.  Dig.  §  1 ;   Dec.  Dig.  §  1.*] 


6.  TORTB  (I  10*)— iMTSarEBKNOE  WITH  OCCO- 
PATIOW. 

W'here  an  employ^  of  a  member  of  an  as- 
sociation of  clothiers,  organized  primarily  to  dis- 
cipline employes,  wrote  and  circulated  through 
the  association  a  letter  which  falsely  recited 
that  a  cutter  in  the  emi)loy  of  the  member  had 
been  discharged  because  of  his  attempts  to  dis- 
organize the  employes,  and  which  stated  that  the 
association  should  back  up  the  member  in  the 
matter,  and  refuse  the  cutter  employment  and 
make  an  example  of  him,  the  cutter,  sustaining 
damages  in  consequence  of  the  letter,  could  sue 
the  employer  therefor. 

[Ed.  Note.— For  other  cases,  see  Torta,  Cent. 
Dig.  §  10;    Dec.  Dig.  {  10.*] 

7.  Torts  (g  2S*)— Interitkrenos  with  Occu- 
pation—Tblal. 

Whether  a  discharged  employe  of  a  mem- 
ber of  an  association  of  clothiers,  organized  pri- 
marily to  discipline  employes,  was  damaged  be- 
cause of  inability  to  obtain  employment  in  con- 
sequence of  a  letter,  written  and  circulated 
through  the  association  by  a  son  of  the  mem- 
ber, held,  in  an  action  against  the  employer,  for 
the  jury. 

[Eld.  Note.^For  other  cases,  see  Torts,  Dec. 
Dig.  S  2a  *1 

8.  TOBTS    (f   27*)— IRTBBFKRENOK   WITH   OOCU- 

FATioN— Evidence— AoHiasiBtLiTY. 

In  an  action  by  a  discharged  employe  for 
damages  for  failure  to  obtain  work  in  conse- 
quence of  a  letter,  written  and  circnlated  by  a 
son  of  the  employer,  evidence  that  one  not  a 
member  of  an  association  of  which  the  employ- 
er was  a  member  refused  to  give  the  employ^ 
employment  after  hearing  that  he  had  been 
blacklisted  was  admissible,  though  the  informa- 
tion was  communicated  by  the  employe  bunself. 

[Ed.  Note.— For  other  cases,  see  Torts,  Dec 
Dig.  g  27.*] 

9.  Pbincipai,  and  Agent  (S  159*)— Ijab butt 
TO  Third  Person  —  WBONGrni.  Act  of 
Agent. 

Where  the  son  of  a  member  of  an  associa- 
tion of  clothiers,  organized  primarily  to  disci- 
pline employes,  wrote  and  circulateid  through 
the  association  a  letter  concerning  a  discfaariped 
employe  of  the  member,  but  there  was  nothing 
to  show  that  the  member  either  anthorized  or 
ratified  the  act,  and  there  was  nothing  to  show 
that  the  member  was  responsible  on  the  ground 
of  the  agency  of  the  son,  the  member  was  not 
responsible  for  the  damages  sustained  by  the 
employe  in  consequence  of  the  letter. 

[Ed.  Note  — For  other  cases,  see  Principal  and 
Agent,  Dec.  Dig.  g  159.*] 

10.  EvtDKNCE  (5  471*)— Opinion  B^idencb— 
Admimibility. 

Where  the  actuary  at  an  association  tes- 
tified that  he  had  no  knowledge  of  a  letter  hav- 
ing been  issued  from  his  office,  and  stated  the 
routine  of  the  office  in  such  mattere,  the  conrt 
properly  sustained  an  objection  to  a  question 
calling  for  bis  opinion  as  to  whether  the  letter 
was  issued  out  of  his  office. 

[Ed.    Note. — For  other   cases,    see    Evidence, 
Dec  Dig.  g  471.*] 

11.  Evidence  (g  317*)— Hearsay  Evidence. 

In  an  action  by  a  discharged  employe  for 
damages  sustained  in  consequence  of  being  un- 
able to  obtain  employment  because  of  a  letter 
written  and  circulated  by  his  employer,  testi- 
mony of  the  employe  as  to  what  reason  the 
various  persons  to  whom  he  applied  for  employ- 
ment gave  for  their  refusal  to  employ  him  was 
inadmissible  as  hearsay. 

[Ed.    Note.— For    other  cases,   see   Evidence, 
Cent.  Dig.  §§  1174-1102;    Dec.  Dig.  §  317.*] 


•For  other  cases  see  same  topic  and  seotion  NUMBER  In  Dec.  ft  Am.  Digs.  1307  to  date.  *  Reporter  Indezei 
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12.  Evidence  (§  317*)— Hearsay  Evidence. 
One  who  was  in  another's  office,  while  a 

telephone  conversation  was  in  progress  between 
the  latter  and  a  third  person  could  not  testify 
as  to  such  conyersation,  based  on  what  was  re- 
peated to  him  at  the  time. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  S  317.*] 

13.  Appeal  akd  Ebbob  (5  v  1177*)— Disposi- 
tion OF  Cause  on  Appeal. 

Where,  in  an  action  against  several  de- 
fendants, the  evidence  was  legally  insufficient 
to  authorize  a  recovery  against  some  of  the  de- 
fendants, but  sufficient  to  authorize  a  recovery 
against  one  defendant,  and  the  court  rendered 
judgment  for  all  defendants,  the  judgment  must 
be  reversed,  and  the  cause  remanded  for  a  new 
trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §g  4507-4020;  Dec  Dig.  { 
1177.*] 

Appeal  from  Superior  Court  of  Baltimore 
Olty;  Thos.  Ireland  Elliott,  Judge. 

Action  by  Joseph  Wlllner '  against  Harris 
Silverman  and  others.  Individually  and  trad- 
ing as  Harris  Silverman  &  Sons.  From  a 
judgment  for  defendants,  plaintiff  ai^eals. 
Reversed  and  remanded  for  new  trial.. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEABCB,  SCHMnCKER,  BURKE,  THOM- 
AS, and  HENRY,  JJ. 

Thomas  Mackenzie  and  John  P.  Poe,  for  ap- 
pellant S.  H.  Lauchheimer  and  William  S. 
Bryan,  Jr.,  for  appellees. 

HENRY,  J.  This  Is  an  action  on  the  case 
brought  by  the  appellant,  theplaintur  below, 
against  the  appellees,  the  defendants  below, 
grounded  on  a  declaration  containing  four 
counts,  the  first  three  of  which  allege,  in  sub- 
stance, that  the  defendants,  after  discharging 
the  plaintiff  from  their  employment,  mali- 
ciously conspired  or  contrived  to.  Injure  him 
by  blacklisting  him,  and  writing  a  letter  con- 
taining false  statements  to  the  members  of  an 
association,  known  as  the  "Clothiers'  Board  of 
Trade  of  Baltimore  City,"  and  requesting 
such  association  members  to  refuse  employ- 
ment to  the  plaintiff,  wlille  the  fourth  count 
sets  out  at  length  the  details  of  the  grievance 
complained  of,  omitting  the  charge  of  conspir- 
acy. The  defendants  filed  the  general  issue 
plea,  and  the  verdict,  under  the  instruction  of 
the  court,  being  for  the  defendants,  the  plain- 
tiff entered  an  appeal  to  this  court 

The  appellant  was  a  cutter  of  doth  in  the 
establishment  of  Harris  Silverman,  one  of 
the  appellees,  in  Baltimore  city,  and  on  De- 
cember 19,  1906,  was  discharged ;  his  employ- 
er sending  for  him  on  the  afternoon  of  that 
day  to  come  to  his  office,  and  saying  to  him: 
"Wlllner,  you  are  a  disorganizer  and  an  agi- 
tator. I  cannot  use  you  any  longer.  Here  is 
your  envelope" — ^which  contained  wages  up  to 
date.  When  Wlllner  asked  why  he  said  that 
Mr.  Silverman  replied,  "Because  you  told  a 
man,  who  has  worked  for  me  before,  and  who 
left  me  and  started  in  again — I  liired  him 
yesterday — you  told  him  to  ask  for  more  mon- 


ey." WiUner  said:  "Mr.  Silverman,  I  did 
not  tell  him  to  ask  for  more  money.  'I  mere- 
ly said  to  him,  'Cosman,  is  that  true  what  a 
fellow  tell  me  that  you  started  in  again  for 
?2.75.'  He  said  'Yes.'  I  said  'Charlie,  I  am 
surprised  at  you.' "  It  seems  that  the  man, 
Cosman,  who  had  been  hired  the  preceding 
day,  in  consequence  of  this  conversation  with 
the  appellant  demanded  an  Increase  of  wages 
to  $3  per  day,  which  was  granted.  On  the 
day  of  the  discharge  Moses  Silverman,  son  of 
Harris  Silverman,  and  one  of  bis  employes, 
wrote  the  following  letter  to  the  Clothiers' 
Board  of  Trade,  an  organization  comprising 
in  Us  membership  about  20  clothing  dealers 
of  Baltimore,  including  Harris  Silverman, 
one  of  the  appellees ;  it  being  one  of  the  rules 
of  said  association  that  an  employe  discharg- 
ed by  one  member  should  be  refused  employ- 
ment by  all  other  members :  "Baltimore,  De- 
cember 10,  1906.  Mr.  Sylvan  Hayes  Laucb- 
helmer.  Local — Dear  Sir:  We  desire  to  call 
your  attention  to  Mr.  Jos.  Wlllner,  a  cutter 
who  was  formerly  In  my  employ.  We  would 
request  you  to  see  that  he  Is  refused  employ- 
ment in  all  association  houses  In  which  he 
may  apply  for  a  position.  He  was  the  shop 
chairman  of  my  cutting  room,  and  In  addition 
to  this,  be  has  been  a  source  of  trouble.  In 
other  words,  he  has  been  trying  to  disorgan- 
ize my  rule.  We  took  on  a  cutter  yeaterday 
at  a  certain  price  and  when  he  went  to  work 
tills  morning,  he  told  him  to  Insist  on  more 
money,  otherwise  we  suppose  they  would  have 
made  it  unpleasant  for  him.  He  came  down 
and  stated  his  demand  to  which  we  acceded, 
but  thought  we  would  be  better  off  by  dis- 
charging Mr.  Wlllner,  who  was  the  cause  of 
the  disturbance.  We  tliink  It  no  more  than 
right  that  the  association  should  l>ack  us  up 
in  this  'matter,  and  refuse  this  man  employ- 
ment, as  we  would  like  to  make  an  example 
of  him.  Yours  truly,  [Signed]  Harris  Silver- 
man &  Sons."  Evidence  was  offered  tending 
to  prove  that  this  letter  was  duly  received  by 
the  Clothiers'  Board  of  Trade,  and  that  copies 
of  the  san^e  were  made  by  the  clerk,  accord- 
ing to  routine,  and  promptly  delivered  to  the 
various  members  of  the  association. 

WiUner,  on  the  morning  after  hla  discharge, 
started  ont  to  secure  other  employment,  and 
continued  his  efforts,  without  success,  until 
January  4th,  following,  when  be  was  employ- 
ed by  M.  Lanchheimer  &  Sons,  one  of  the 
members  of  the  Clothiers'  Board  of  Trade. 
In  bis  search  for  work  the  plaintiff  made  ap- 
plication to  8  different  clothing  firms  in  Balti- 
more, 6  of  them  being  members  of  the  afore- 
said association.  At  the  conclusion  of  the 
plalntifTs  testimcmy,  the  defendants  offered 
two  prayers ;  the  first  asking  the  court  to  In- 
struct the  jury  that  there  was  no  evidence  le- 
gally sufficient  to  entitle  the  plaintiff  to  re- 
cover, and  their  verdict  must  be  for  the  de- 
fendants, and  the  second  asking  for  an  in- 
struction that  there  was  no  evidence  legally 


•For  otber  cue*  see  same  toplo  and  (ectlon  NUMBER  tu  Dec.  *  Am.  Digs.  1907  to  date,  ft  Reporter  Indeze* 
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sufficient  to  entitle  tbe  plaintiff  to  recoyer 
against  Harris  Sllyerman  and  Lonis  Silver- 
man. Both  of  these  prayers  were  granted,  to 
which  action  the  plaintiff  excepted,  and  these 
exceptions  constituting  the  eleventh  and 
twelfth  bills  will  be  first  discussed. 

Preliminary  thereto,  it  may  be  well  to  an- 
nounce as  a  principle  of  law  that  any  mali- 
cious interference  with  the  business  or  occu- 
pation of  another,  If  foUowfed  by  damage,  Is 
an  actionable  wrong.  Such  interference  may 
be  by  a  single  individual,  or  by  a  number  of 
individuals  conspiring  together,  but  it  is  the 
damage  which  constitutes  the  gist  of  the  ac- 
tion, and  not  the  conspiracy;  the  latter  be- 
ing a  matter  of  aggravation,  if  proven,  as  af- 
fecting the  means  and  manner  of  redress. 
We  find  no  Maryland  case  that  goes  to  the 
extent  of  -sustaining  the  position  contended 
for  by  the  appellant  to  the  effect  that  the 
"blacklisting"  of  discharged  employes  by  a 
combination  of  employers  Is  In  Itself  action- 
able, without  proof  of  damage.  In  the  case  of 
Walker  v.  Cronln,  107  Mass.  562,  It  is  stated 
that  to  maintain  an  action  of  this  character 
it  is  necessary  for  the  plaintiff  to  prove:  "(1) 
Intentional  and  willful  acts;  (2)  calculated  to 
cause  damage  to  the  plaintiffs  In  their  lawful 
business ;  (3)  done  with  the  unlawful  purpose 
to  cause  such  damage  and  loss,  without  right 
or  justifiable  cause  on  the  part  of  the  defend- 
ants (which  constitutes  malice);  and  (4)  ac- 
tual damage  and  loss  resulting."  An  employ- 
er, where  no  right  of  contract  Is  Involved, 
may  lawfully  discharge  an  employe  at  what 
time  he  pleases,  and  for  what  cause  he  chooses, 
while,  on  the  other  hand,  an  employ^  may 
sell  his  labor  to  whomsoever  he  desires,  at 
such  wages  as  he  is  willing  to  accept,  and 
may  quit  such  employment  at  his  pleasure, 
yet  neither  has  the  right  to  Interfere,  without 
cause,  with  the  business  or  occupation  of  the 
other.  While  the  law  does  not  furnish  a 
shield  against  the  effects  of  fair  and  honest 
competition,  yet  Injury  to  the  business  of  an- 
other, if  accomplished  by  threats  or  coercion, 
constitutes  a  ground  of  action  for  damages 
on  the  part  of  the  person  so  injured.  In  fur- 
therance of  their  common  welfare  and  in  set- 
tlement of  their  ofttlmes  conflicting  Interests, 
both  employers  and  employes  stand  ui)on  a 
plane  of  perfect  equality  before  the  law,  en- 
joying the  same  freedom  and  amenable  tothe 
same  restrictions.  Both  may  combine  in  un- 
ions or  associations,  but  such  associations, 
like  individuals,  must  employ  lawful  methods 
for  the  attainment  of  lawful  purposes.  This 
was  not  always  so,  as  appears  from  the  ac- 
count of  the  progress  of  trade  unions,  as  giv- 
en in  the  second  volume  of  McCarthy's  "His- 
tory of  Our  Own  Times,"  referred  to  by  the 
appellant's  brief.  Looking  at  the  subject  in 
retrospect,  it  is  difficult  to  understand  how 
the  conditions  and  sentiments  therein  describ- 
ed could  obtain  lodgment  In  public  opinion,  or 
receive  sanction  in  the  courts,  for  It  Is  now 
clearly  settled  that  the  same  law  which  per- 
mits the  organization  of  employers,  and  Inter- 


poses to  protect  manufacturers  or  merchant* 
from  the  violence  of  "strikes,"  or  the  "intimi- 
dation of  boycotts,"  is  also  vigilant  to  see  that 
the  right  and  opportunity  to  work,  wUch  is 
the  most  valuable  asset  of  the  laboring  man, 
as  well  as  the  privilege  of  organization,  shall 
not  be  unjustifiably  Interfered  with  by  em- 
ployers, acting  either  as  Individuals  or  in  com- 
binations. Barnes  v.  Typographical  Dnion, 
232  111.  424,  83  N.  E.  040,  14  L.  R.  A.  (N.  S.) 
1018;  Walker  v.  Cronln,  107  Mass.  582;  Kim- 
ball V.  Harman,  34  Md.  407,  6  Am.  Rep.  310: 
Robertson  v.  Parks,  76  Md.  135,  24  Atl.  411: 
Kllngel's  Pharmacy  v.  Sharp  &  Dohme,  104 
Md.  231,  64  Atl.  1029,  7  L.  R.  A.  (N.  S.)  976, 
118  Am.  St.  R^.  399;  8  Cyc.  650. 

About  the  first  element  for  recovery  in  the 
plaintiff's  case  we  have  no  difficulty.  While 
the  letter  of  December  19th,  aforesaid.  Is  not 
couched  in  extravagant  language,  yet  It  does 
not  state  the  facts  of  the  case  v^th  entire  ac- 
curacy, and  the  concluding  sentence  of  the  let- 
ter is  some  evidence  of  malice  on  tbe  part  of 
the  writer,  and  the  circulation  of  such  letter 
through  the  instrumentality  of  tbe  Clothiers' 
Board  of  Trade  was  an  actionable  wrong,  pro- 
vided damage  resulted  therefrom.  On  this 
latter  point,  we  think  that  tbe  receipt  of  the 
letter  of  December  19th,  by  the  members  of 
the  Clothiers'  Board  of  Trade,  a  body  of  men 
engaged  in  a  like  business,  and  associated  to- 
gether partly,  if  not  primarily,  for  the  pur- 
pose of  disciplining  employes,  are  facts  afford- 
ing some  evidence  from  which  the  Jury  might 
infer  that  the  refusal  of  employment  to  tbe 
plaintiff  was  because  of  the  rule  of  tbe  asso- 
ciation and  the  request  for  its  enforcement  by 
the  defendants.  Furthermore  it  is  In  evi- 
dence that  one  Brown,  not  a  member  of  tbe 
Clothiers'  Board  of  Trade,  refused  the  plain- 
tiff employment  after  hearing  that  the  appli- 
cant had  been  blacklisted.  Although  this  in- 
formation was  communicated  to  Brown  by 
the  plaintiff  himself,  under  circumstances 
which  at  least  leaves  it  doubtful  as  to  wheth- 
er he  was  actuated  by  a  high  moral  sense,  or 
by  a  collusive  purpose,  with  Brown,  who  was 
his  personal  friend,  to  aid  In  the  prosecution 
of  a  contemplated  lawsuit  against  these  de- 
fendants, yet  it  was  evidence  of  Injury,  the 
weight  of  which  It  was  for  the  Jury  to  decide. 

The  question  next  arises,  who  of  the  ap- 
pellees is  responsible  for  the  wrong  alleged 
in  the  narr.  The  uneontradicted  testimony 
shows  that  the  firm  of  Harris  Silverman  k 
Sons  was  not  In  existence  at  the  time  the 
above-quoted  letter  was  written,  nor  was 
there  any  evidence  whatever  to  show  that 
Louis  Silverman  had  any  connection  with 
the  case.  Therefore  as  to  the  firm  of  Harris 
Silverman  &  Sons,  which  did  not  come  Into 
existence  nntil  January  1,  1906,  and  as  to 
Louis  Silverman  individually,  it  Is  clear  that 
there  was  no  right  of  action.  Concerning 
Harris  Silverman,  there  is  no  evidence  legally 
sufficient  to  show  that  he  either  authorized, 
or  subsequently  ratified,  the  action  of  his 
son  in  writing  the  letter.    Tbe  only  clrcuui- 
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stances  from  which  It  could  be  Inferred  that 
be  bad  knowledge  of  the  letter,  and  took  no 
steps  to  repudiate  It,  Is  that,  being  a  member 
of  the  Clothier's  Board  of  Trade,  a  copy  was 
delivered  to  blm,  along  with  the  other  mem- 
bers, but  this  Is  opposed  by  the  equally  logical 
Inference  that  the  clerk  might  not  have 
deemed  It  necessary  to  deliver  to  Silverman 
what  was  practically  a  copy  of  his  own  letter. 
Harris  Silverman  was  a  witness  for  the 
plaintiff,  and  In  reply  to  a  question  as  to 
whether  he  wrote  the  letter,  said:  "Posi- 
tively not  I  have  no  knowledge  of  It;  don't 
know  a  thing  about  It,  sir."  This  is  a  broad 
answer,  but  even  if  held  |o  be  merely  respon- 
sive to  the  question  concerning  the  writing 
of  the  letter,  it  was  easy  for  the  plaintiff  to 
have  followed  the  question  up  by  a  direct 
question  as  to  wben,  if  ever,  the  letter  came 
to  his  knowledge.  This  the  plaintiff  failed 
to  do,  and  we  think  has  left  the  testimony  in 
too  vague  and  indefinite  a  shape  to  provide 
a  basis  for  the  jury  to  Infer  a  subsequent 
notice  and  ratification  of  the  letter  by  Harris 
Silverman.  Nor  Is  there  any  ground  for 
holding  the  father  responsible  on  the  ground 
of  the  agency  of  the  son,  Moses  Silverman. 
The  latter  testified  that  he  was  an  employ^, 
who  occasionally  wrote  letters  of  minor  im- 
portance, but  not  on  subjects  of  serious  busi- 
ness. The  letter  in  question  was  clearly  not 
about  a  routine  matter,  but  was  outside  of 
the  usual  course  of  business,  about  which,  ac- 
cording to  the  only  testimony  in  the  case,  the 
son  would  have  no  :iuthority  to  take  any 
steps  whatever.  Holding  these  views,  we 
think  the  second  prayer  of  the  defendants 
was  properly  granted  by  the  court. 

M^ses  Silverman  admits  writing  the  letter 
in  question,  and,  under  the  fourth  count  of 
the  narr,  but  not  under  the  other  counts,  the 
plaintiff  has  a  right  of  action  against  him. 
The  first  prayer  of  the  defendants  was  there- 
fore Improperly  granted,  jand  the  judgment 
on  that  account  should  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

There  remain  some  minor  matters  to  be 
considered.  The  seventh  exception  was  waiv- 
ed by  the  appellant,  and  the  third,  fourth, 
eighth,  ninth,  and  tenth  exceptions,  relating 
to  the  refusal  of  the  court  to  admit  In  evi- 
dence a  copy  of  the  letter  of  December  19th 
(which  letter  was  subsequently  admitted  at 
a  later  stage  of  the  proceedings),  it  was  con- 
ceded were  not  vital,  and  it  is  not  necessary 
to  discuss  them.  This  leaves  open  for  con- 
sideration the  first,  second,  fifth,  and  sixth 
exceptions. 

The  first  exception  relates  to  the  refusal  of 
the  court  to  permit  the  plaintiff  to  ask  Mr. 
Lauchheimer,  the  actuary  of  the  Clothiers' 
Board  of  Trade,  the  following  question:  "I 
will  ask  you  now  to  tell  candidly  to  the  jury 
whether  you  have  any  doubt  that  letter  [re- 
ferring to  the  Lauchheimer  letter]  was  is- 
sued out  of  your  office  over  your  signature, 
over  your  typewritten  signature?"  The  wit- 
ness  bad  already   stated  that   be  bad  no 


knowledge  of  the  said  letter  having  been 
Issued  from  his  office,  and  had  testified  as  to 
what  was  the  routine  of  the  office  in  such 
matters,  and  we  do  not  think  that  the  circum- 
stances called  for  an  expression  of  opiniou 
from  blm.  The  facts  In  connection  with  the 
letter  and  of  the  witness'  knowledge  of  it 
were  already  in  evidence,  and  it  was  for  the 
jury  to  say  from  these  facts  whelber  or  not 
the  letter  was  issued,  and.  If  so,  by  what  au- 
thority. 

The  second  exception  was  to  the  propriety 
of  a  question  as  to  whether  the  directors  of 
the  Clothiers'  Board  of  Trade  directed  the 
transmissiou  of  copies  of  the  Silverman  let- 
ter to  the  members  of  the  association.  The 
ruling  of  the  court  In  admitting  the  question 
was  harmless,  tf  erroneous,  and  therefore 
not  necessary  to  be  considered. 

While  on  the  stand,  in  his  own  behalf,  the 
plaintiff  was  asked  this  question:  "What 
reason,  if  any,  was  given  by  the  various  i>eo- 
ple  to  whom  you  applied  for  their  refusal  to 
employ  you?"  An  objection  to  this  question 
was  sustained  by  the  court,  and  this  action 
constitutes  the  plalntUFs  fifth  bill  of  excep- 
tion. In  this  ruling  we  think  that  the  lower 
court  was  correct  An  answer  to  the  question 
would  have  fallen  within  the  limits  of  hear- 
say evidence.  Neither  the  parties  applied  to, 
nor  the  association,  of  which  a  majority  of 
them  were  members,  were  parties  to  the 
suit  and  their  replies  would  not  have  been 
admissible  against  the  defendants.  The  par- 
ties themselves  should  have  been  called  to 
the  stand  to  testify  on  this  point 

The  sixth  exception  wfts  to  the  refusal  of 
the  court  to  allow  plaintiff  to  testify  to  a 
telephone  conversation  between  Silverman 
and  Lauchheimer,  the  plaintiff  beiiig  in  the 
latter's  office  while  the  conversation  was  in 
progress,  and  claiming  that  It  was  repeated 
to  blm  at  the  dose.  The  authority  cited  by 
the  appellant  does  not  sustain  the  position 
taken  by  him.  In  the  case  cited  (Sullivan  v. 
Knykendall,  82  Ky.  483,  56  Am.  Rep.  901)  the 
operator  of  the  telephone  had  been  expressly 
directed  by  one  of  the  parties  to  call  up  a 
person  at  a  distant  point,  and  to  converse 
with  such  person,  asking  the  questions  and 
repeating  the  replies  as  they  were  given  to 
him, .  and  the  court  held  that  the  operator 
was  the  agent  of  both  parties,  and  that  in  a 
subsequent  suit  between  the  parties  the  one 
who  had  requested  the  operator  to  talk  for 
him  could  testify  to  what  was  repeated  to 
him  at  the  time  by  such  operator.  There  Is 
no  such  circumstance  in  the  present  case,  and 
it  would  have  been  clearly  hearsay  to  have 
permitted  the  plaintiff  to  tell  the  conversa- 
tion.. 16  Cyc.  folio  1196,  and  note.  Although 
In  our  opinion,  the  evidence,  as  set  forth  in 
the  record,  is  legally  Insufficient  to  entitle 
the  plaintiff  to  recover  as  against  Harris  Sil- 
verman and  Louis  Silverman  individually,  or 
against  the  firm  of  Harris  Silverman  &  Sons, 
yet  as  the  judgment  is  an  entirety  which  can- 
not be  affirmed  as  to  some,  and  reversed  as 
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to  other  defendants,  we  must,  for  error  In 
granting  tbe  defendants'  first  prayer,  simply 
reverse  the  judgment  and  remand  the  case 
for  new  trial.  East  Baltimore  Lumber  Co. 
V.  K'Nessett  Israel  Aushe  S'Phard  Congrega- 
tion et  al.,  100  Md.  689,  62  Atl.  575,  and 
cases  therein  cited. 

Judgment  reversed,  with  costs  to  the  appel- 
lants, and  cause  remanded  for  new  trial 

(lot  Md.  260) 

WILLIAM  MARTIEN  &  CO.  v.  MAYOR 

AND  CITY  COUNCIL  OP 

BALTIMORE. 

(Court  of  Appeals  of  Maryland.     Jan.  12, 

1909.) 

1.  Bbokbbs  (S  53*)— Right  to  CojDnssioNS— 
Negotiating  Pubchasb. 

Plaintiffa,  to  recover  under  their  agreement 
to  negotiate  the  purchase  for  defendant  of  land 
for  a  certain  commission  on  the  amount  of  the 
purchase,  must  show  that  through  their  efforts 
and  negotiations  defendant  became  the  purchas- 
er; which  is  not  the  case  where  their  efforts  to 
get  a  price  from  the  owner,  which  defendant 
would  accept,  failed,  and  long  after  their  nego- 
tiations and  dealings  with  him  had  ceased,  and 
they  and  defendant  had  abandoned  hope  of 
reaching  an  agreement  with  him,  he,  on  learn- 
ing that  defendant  was  to  commence  condemna- 
tion proceedings  for  the  land,  made  an  offer  to 
defendant,  whidi  was  accepted,  to  submit  to  ar- 
bitration the  price  at  which'  defendant  should 
take  the  property. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  §  74 ;   Dec  Dig.  $  53.*] 

2.  Brokxks  (§  82*)— AcnoR  fob  ComnssiOKs 
— Evidence. 

Under  the  declaration  claiming  commissions 
only  on  property  purchased  by.  defendant,  evi- 
dence of  negotiations  by  plaintiffs  in  regard  to 
other  property  is  inadmissible. 

[Ed.  Note.^For  other  cases,  see  Brokers,  Dec. 
Dig.  {  82.*] 

Appeal  from  Superior  Court  of  Baltimore 
City;   Thos.  Ireland  Elliott,  Judge. 

Action  by  William  Martien  &  Co.  against 
tbe  Mayor  and  City  Council  of  Baltimore. 
Judgment  for  defendant,  and  plain tUCs  ap- 
peal.   Affirmed. 

Argued  before  BOYD,  O.  J.,  and  BRIS- 
COE, PBARCB,  BURKE,  THOMAS,  and 
HENRY,  JJ. 

John  Philip  Hill,  for  appellants.  S.  H. 
Lauchfaeimer,  for  appellee. 

THOMAS,  J.  The  declaration  In  this  case 
charges  that  on  or  about  the  17th  of  May, 
1906,  the  defendant,  the  mayor  and  city 
council  of  Baltimore,  through  its  agent,  the 
sewerage  commission  of  Baltimore,  entered 
Into  a  contract  with  the  plaintiffs,  "whereby 
the  plaintiffs,  w^ho  are  real  estate  brokers, 
were  employed  to  negotiate  the  purchases  of 
certain  lands  lying  near  Back  river,  in  Balti- 
more county,  Md.,  and  the  plaintiffs  were  to 
receive  from  the  defendant  a  commission  of 
114  per  c6nt  of  the  aggregate  amount  of  the 
defendant's  purchases  of  the  said  land,  less 
whatever  the  plaintiffs  might  be  able  to  ob- 


tain from  the  vendors  of  such  land  In  excess 
of  1%  per  cent,  of  the  aggregate  amount  of 
defendant's  purchases  of  said  land;  that  the 
plaintifts  entered  upon  the  performance  of 
said  contract,  and  fully  performed  and  dis- 
charged all  their  duties  and  obligations 
thereunder;  that  tbe  aggregate  amount  of 
the  purchases  of  said  land  by  the  defendant 
was  $205,000;  that,  by  reason  of  the  pur- 
chases, there  became  due  and  owing  by  the 
defendant  to  the  plaintiffs  the  sum  of  $2,- 
562.50,  but  the  defendant  has  not  paid  the 
same."  The  defendant  pleaded  never  prom- 
ised as  alleged,  and  never  indebted  as  alleg- 
ed, and  during  th#  trial  of  the  case,  whlcb 
resulted  In  a  verdict  In  favor  of  the  plain- 
tiffs for  $62.50,  non  pros.,  and  Judgment  for 
defendant  for  costs,  two  exceptions  were  re- 
served by  tbe  plaintifts,  one  to  the  rulings  of 
the  court  on  the  evidence,  and  the  other  to 
the  action  of  the  court  on  the  prayers,  and 
on  plaintiffs'  special  exception  to  defendant's 
sixth  prayer.  " 

The   court,   by   granting   the   defendant's 
first  prayer,  instructed  the  Jury  that  there 
was  no  evidence  In  the  case  "legally  suffi- 
cient under  the  pleadings  to  entitle  the  plain- 
tiffs   to    recover    any    commission    on    the 
amount  paid  for  the  Willis  lot,  mentioned  in 
the  evidence,"  and,  unless  there  was  error 
in  granting  this  Instruction,  It  will  not  be 
necessary  for  us  to  consider  any  of  tbe  other 
prayers  in  the  ease.    Acts  1904,  p.  620.  a 
349,  provided  for  the  appolntmoit,  by  the 
mayor  of  Baltimore  city,  of  a  commission 
to  be  known  as  the  "Sewerage  Commission 
of    Baltimore    City,"    who   should    have   In 
charge  the  construction  of  a  sewerage  system 
for  the  city,  with  power  to  make  In  the  ^lame 
of  the  mayor  and  city  council  of  Baltimore 
all  contracts  germane  to  the  scope  of  its  du- 
ties under  the  act,  and  authorized  the  mayor 
and  city  council,  acting  by  and  through  the 
agency   of   said   commission,   to   acquire  by 
purchase,  gift,  or  condemnation  any  land  or 
property  necessary  for  the  construction  or 
workings  of  such   system.     The  apxiellants. 
William  Martien  and  James  C.  Martien,  co- 
partners doing  business  under  the  firm  name 
of  William  Martien  &  Co.,  real  estate  bro- 
kers  of   Baltimore   city,   knowing   that   the 
sewerage  commission  had  to  acquire  a  large 
lot  or  tract  of  land  needed  in  the  construc- 
tion of  the  proposed  sewerage  system,  began 
In  the  latter  part  of  1905  or  early  in  1906  to 
write  to  the  commission,  making  suggestions 
as  to  the  character  of  the  land  in  several  di- 
rections from  the  dty  which  in  their  Judg- 
ment would  be  desirable  or  suitable,  and 
stating  that  they  had  for  some  time  been 
taking  an  active  interest  In  the  sewerage 
work  of  Baltimore,  and  had  collected  a  great 
deal  of  Important  data  which  would  be  use- 
ful and  valuable  to  the  commission;    that 
what  they  had  done  In  the  interest  of  the 
commission  had  been  done  gratuitously,  and 


•For  other  oases  see  same  toplo  and  leetioo  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date.  *  Reportar  Indexu 
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tendering  their  services  as  real. estate  bro- 
kers whenever  the  commission  should  decide 
to  parchase.  After  having  written  a  number 
of  letters  of  the  kind  on  the  15th  of  May, 
1906,  Gen.  Leary,  chairman  of  the  commis- 
sion, wrote  plaintiffs  In  reply  that  the  com- 
mission was  not  prepared  at  that  time  to  en- 
ter into  the  purchase  of  real  estate  for  the 
purpose  of  the  commission,  but  as  soon  as 
the  commission  was  Informed  of  the  recom- 
mendation of  the  advisory  engineers  the  mat- 
ter would  be  taken  up  by  the  commission, 
and  that  he  should  be  glad  at  that  time  to 
give  the  plaintiffs  an  interview  on  the  sub- 
ject 

James  C.  Martian,  one  of  the  plaintiffs, 
states:  That  on  the  16th  of  May,  1906,  Mr. 
Hendricks,  the  engineer,  called  at  plaintiffs' 
office,  and  requested  them  to  call  at  the  sew- 
erage commission's  office  that  afternoon.  That, 
when  th^  went  to  the  commission's  office, 
Gen.  Leary  and  Mr.  Hendrlck  were  there,  and 
they  awaited  the  arrival  of  the  mayor,  Mr. 
Tlmanus.  That,  while  waiting  for  the  mayor, 
they  were  questioned  by  Gen.  Leary  regard- 
ing their  business  experience,  and  upon  the 
arrival  of  the  mayor  they  were  told  that  the 
commission  had  decided  to  purchase  a  large 
tract  of  land.  That  it  was  a  matter  "that 
would  have  to  be  bandied  very  expeditiously 
and  only  with  the  utmost  confidence,"  and 
that  It  was  a  matter  of  vast  Importance  to 
the  commission  to  acquire  this  land.  They 
wanted  to  know  If  the  plaintiffs  could  handle 
the  matter  without  outside  help,  and,  upon 
being  assured  by  the  plaintiffs  that  they 
could,  they  wanted  to  know  what  commis- 
sions plaintiffs  would  charge,  and  the  plain- 
tiffs told  them  2%  per  cent,  commissions. 
That  they  said  that  It  was  a  "matter  of  con- 
siderable magnitude,  a  deal  of  large  propor- 
tions"; that  the  land  they  wanted  "contain- 
ed about  one  square  mile  of  territory" ;  and 
that  they  thought  that  the  commissions  ought 
to  be  less,  and  requested  the  plaintiffs  to 
name  a  lower  rate.  That  plaintiffs  told  them 
that  they  were  not  willing  to  charge  less  than 
2%  per  cent,  but  thought  they  could  collect 
their  commissions  In  a  number  of  Instances 
from  the  land  owner.  That  they  said  to  the 
plaintiffs  that  that  would  not  be  satisfactory, 
as  the  plaintiffs  would  then  be  representing 
the  land  owners,  and  they  preferred  plaintiffs 
to  represent  the  city.  That  plaintiffs  then 
told  them  that  they  thought  they  could  ren- 
der the  city  better  service  by  seeking  to  col- 
lect their  commissions  from  the  landowners. 
That  If  they  were  "to  go  In  to  acquire  a  large 
tract  of  land,  and  not  make  an  attempt  to 
collect  a  commission  from  the  land  owners, 
they  would  Immediately  suspicion  some  big 
corporation  was  behind  the  transaction,  and 
their  xprlces  would  be  higher  than  If  we  at- 
tempted to  collect  commission  from  them." 
That  the  gentlemen  representing  the  commis- 
sion then  agreed  that  the  plaintiffs  should 
collect  the  commissions,  if  possible,  from  the 
landowners,  and  plaintiffs  said  they  would 


guarantee  to  collect  at  least  50  per  cent  of 
the  commissions  from  the  landowners.  If  the 
city  would  pay  the  other  50  per  cent,  and  the 
commission  agreed  to  that  That  they  then 
requested  plaintiffs  to  reduce  to  writing  the 
terms  of  the  agreement,  which  they  did,  aa 
follows:  "Baltimore,  May  16,  1906.  Sewer- 
age Commission  of  Baltimore — Gentlemen: 
In  the  matter  of  the  purchase  of  property  for 
yon  we  hereby  agree  to  negotiate  the  pur- 
chase on  a  basis  of  commiBElon  not  exceeding 
one  and  one-quarter  per  cent  on  the  amount 
of  the  aggregate  purchases.  From  our  pre- 
vious experience  we  do  not  anticipate  the 
commission  will  amount  to. the  above.  Very 
truly  yours,  William  Martlen  &  Company. 
The  aforegoing  terms  are  accepted  by  the 
commission.  Peter  Leary,  Jr.  Chairman. 
May  17th,  1906."  That  after  plaintiffs  sign- 
ed this  contract  Mr.  Hendrlck  tlien  showed 
them  a  small  sketch  of  the  property  desired 
by  the  commission,  which  they  said  contain- 
ed at)out  one  square  mUe.  That  they  did  not 
know  who  Owned  the  property,  but  the  mayor 
said  that  "Mr.  Willis  was  a  property  owner 
in  that  section."  That  these  gentlemen  then 
turned  the  plaintiffs  over  to  Mr.  Hendrlck,  to 
whom  plaintiffs  were  to  make  their  repotts 
as  they  progressed  In  the  work.  That  the 
next  day  Gen.  Leary  told  them  that  the  com- 
mission had  accepted  the  contract  formally, 
and  had  noted  the  acceptance  on  the  contract, 
and  the  plaintiffs  then  asked  him  to  give 
them  a  copy  of  the  contract  which  he  did. 
That,  after  the  contract  was  executed,  plain- 
tiffs, In  order  to  find  out  who  the  owners  of 
the  land  were,  had  to  go  to  Back  river 
and  take  a  launch,  and  run  down  the  river, 
and  Inquire  of  the  man  In  charge  of  the 
launch  as  they  went  along  the  names  of  the 
landowners  on  either  side  of  the  river.  The 
man  showed  them  the  lines  of  the  Willis 
property,  and  gave  them  Information  about 
other  properties,  including  the  property  of 
Mr.  Jacob  Norrls.  That  they  stopped  on 
their  return  up  the  river  at  the  Norrls  prop- 
erty, and  called  on  Mr.  Norrls,  and  question- 
ed him  about  the  sale  of  the  property.  That 
they  made  dally  reports  to  the  commission  of 
their  progress.  That  they  were  Instructed 
not  to  call  on  Mr.  Willis  until  Mr.  Hendrlck 
said  so,  but  to  gather  Information  regarding 
property  values,  and,  when  plaintiffs  felt 
prepared  to  see  him,  to  report  to  Mr.  Hen- 
drlck, and  this  they  did  on  the  21st  of  May, 
and  Mr.  Hendrlck  told  them  then  to  call  on 
Mr.  Willis.  That  plaintiffs  went  to  see  Mr. 
Willis  the  next  day,  and  told  him  that  they 
had  come  to  see  him  In  regard  to  his  proper- 
ty. That  Mr.  Willis  said  his  property  was  not 
for  sale.  That  plaintiffs  told  him  that  they 
were  not  willing  to  accept  that  as  his  answer ; 
that  they  were  there  to  negotiate  for  his 
property,  and  desired  to  deal  with  him  for 
It.  That  he  Insisted  that  he  did  not  want  to 
sell  it  and  they  told  him  he  might  have  to 
sell  It  and  that  then  Mr.  Willis  said :  "Well, 
now  If  you  represent  any  one  having  the  pow- 
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er  of  eminent  domain,  sncli  as  a  railroad 
company,  and  can  make  me  sell  the  property, 
I  am  not  as  foolish  as  that,  and  I  will  talk 
to  you  about  my  property."  That  plaintiffs 
told  him  that  their  client  had  "the  right  of 
eminent  domain,"  and  that  he  said  then  he 
would  talk  to  them,  and  told  them  that  his 
property  contained  about  600  acres.  He  did 
not  know  the  correct  area.  That  be  esti- 
mated that  he  had  about  5,000  feet  on  Back 
river,  and  about  1,000  feet  on  ETastern  avenue, 
and  about  600  acres  of  Inland  property.  That 
he  estimated  his  front  on  the  river  to  be 
worth  about  $1  a  foot,  and  his  front  on  Bast- 
em  avenue  at  $2  a  foot,  and  the  500  acres  at 
$200  an  acre,  and  said  that  he  would  take 
$250,000  for  the  property.  That  plalntlfT  ask- 
ed him  If  he  could  get  a  plat  of  bis  property 
for  them,  so  that  they  "could  get  down  to 
correct  dealing  with  him  on  his  property," 
as  It  was  ziot  satisfactory  to  deal  on  roughly 
estimated  acreage  or  frontage,  and  he  saM 
Bonldln  had  made  surveys  at  different  times 
of  portions  of  the  property,  and  that  be 
would  see  him.  That  plaintiffs  made  a  writ- 
ten report  of  this  Interview  with  Mr.  WUUs 
to  th^  commission  on  the  22d  of  May.  That 
on  the  24th  of  May  they  went  to  see  Mr.  Will- 
Is  again  to  see  If  he  bad  gotten  a  plat  of  the 
property,  and  he  said  that  Bouldln  was  to 
proceed  at  once  to  prepare  a  plat  of  his  prop- 
erty, and  that,  as  soon  as  he  got  hold  of  It,  he 
would  let  them  have  it  That  they  then  talk- 
ed to  him  about  the  value  of  property  In  that 
section,  quoting  sales  at  different  places,  and 
told  him  he  should  name  a  different  price  for 
his  property,  but  he  still  insisted  that  it  was 
worth  $250,000,  "and  that  was  his  price  for 
it"  That  plaintiffs  reported  to  the  commis- 
sion that  same  day,  and  they  told  them  to 
continue  negotiations  with  him.  That  on  the 
25th  of  May  they  reported  to  the  commission 
the  result  of  negotiations  on  the  other  proper- 
ties Involved,  and  were  then  told  by  Gen. 
Leary  that  tbey  thought  they  could  assist  tne 
plaintiffs  In  tbeir  negotiations  with  Mr.  Will- 
Is,  and  that  they  thought  it  was  desirable 
for  them  to  "see  him,  and  show  their  hand, 
and  explain  the  purpose  for  which  the  proper- 
ty was  wanted.  That  the  fact  they  would  see 
him  would  not  interfere  with  us,  but  would 
aid  us.  That  this  was  a  large  city  improve- 
ment, and  Mr.  Willis  was  a  prominent  dty 
official,  closely  affiliated  with  the  administra- 
tion, and  the  tact  of  their  seeing  him  they 
thought  would  tend  to  aid  in  the  purchase  of 
the  property."  That  he  requested  plaintiffs 
to  see  Mr.  Willis  and  arrange  for  him  to  meet 
the  commission  at  the  dty  solicitor's  office 
the  next  afternoon.  That  the  plaintiffs  call- 
ed on  Mr.  Willis,  and  told  him  that  their  prin- 
cipals desired  to  see  him  in  regard  to  the 
property,  and  to  meet  him  at  the  city  solid- 
tor's  office  Saturday  afternoon.  That  they 
did  meet  and  that  after  the  meeting,  plain- 
iffs  were  informed  by  the  commission  that 
the  statement  Mr.  Willis  made  to  them  was 
identically  the  same  he  bad  made  to  the 


plaintiffs,  and  tbat  they  did  not  see  how  it 
was  possible  for  them  ever  to  reach  an  under- 
standing with  Mr.  Willis  in  regard  to  the 
property.  That  afterwards  plaintiffs  saw  Mr. 
WUUs  again,  and  told  him  that  they  would 
like  very  much  to  reach  an  understanding 
with  him  in  regard  to  his  property,  "and  de- 
sired to  negotiate  further."  That  th^  asked 
him  to  give  them  another  price,  and  he  re- 
fused to  do  it  saying:  "Ton  are  seeking  to  buy. 
I  am  not  seeking  to  sell.  It  is  yodr  place 
to  make  an  offer."  That  plaintiffs  reported 
to  the  commission  on  the  15th  of  Jnne,  and 
tried  to  get  from  them  authority  to  make 
Mr.  Willis  an  offer,  but  tbey  thought  It  waa 
entirely  useless,  as  their  Ideas  and  Mr.  Willis' 
were  so  far  apart  that  they  did  not  see  how 
It  waa  possible  to  reach  an  understanding 
with  him.  That  this  was  the  end  of  plain- 
tiffs' negotiations  with  Mr.  Willis. 

Mr.  Willis,  who  was  called  as  a  witness 
by  plaintiffs,  states:  That  tne  plaintiffs  came 
to  see  blm  several  times  at  his  office  and 
once  at  the  property.  That  they  asked  him 
how  much  land  be  had,  and  he  told  them 
about  600  acres,  and  that,  If  they  repre- 
sented somebody  who  had  the  right  to  take 
the  property,  he  would  take  $250,000  for  It 
That  when  he  met  the  members  of  the 
sewerage  commission  at  the  city  solicitor's 
office  at  the  time  mentioned  by  James  C. 
Martlen,  he  told  those  gentlemen  the  same 
thing  he  had  told  the  plalnUffs.  That  the 
matter  was  not  taken  up  again  ror  sometime 
afterwards,  and  until  he  learned  that  they 
were  about  to  proceed  with  condemnation 
proceedings  In  Baltimore  county.  That  he 
was  told  by  people  in  Baltimore  county  that 
they  had  been  employed  to  go  ahead,  and 
that  he  then  addressed  a  letter  to  Gen.  Leary, 
having  first  seen  Mr.  Hendrlck,  "and  told 
him  that  I  realized  that  the  city  had  a  right 
to  take  it  That  It  was  by  the  grace  of  the 
state  I  owned  It  and  by  Its  grace  It  could  be 
taken  away  from  me,  and  that  the  only 
thing  we  could  dispute  about  would  be  the 
price.  I  did  not  dispute  the  right  of  the 
dty  to  take  It  The  only  thing  about  which 
we  could  honestly  differ  In  connection  with 
It  would  be  the  price.  I  proposed  to  settle  It 
by  a  gentlemen's  agreement  rather  than  to 
tmst  to  the  condemnation  juries  of  Balti- 
more county.  He  seemed  to  think  well  of 
that  but  said'  be  would  have  to  submit  It  to 
his  commission,  which  was  done.  The  com- 
mission approved  of  it  and  an  agreement 
was  prepared  to  submit  it  to  arbitration,  the 
agreement  was  signed,  the  arbitrators  were 
appointed,  the  commission  met  and  decided 
the  case.  I  remember  Gen.  Leary  saying  he 
wauted  the  paper  drawn  so  there  could  be  no 
delays  In  the  matter  and  wanted  it  flnaL  If 
they  had  said  $10  to  me,  I  would  have  been 
bound  to  have  taken  It  I  did  not  get  as 
much  as  I  thought  I  ought  to  have  gotten, 
and  do  not  think  so  now;  but  I  am  man 
enough  to  live  up  to  a  gentlemen's  agree- 
ment when  I  make  oneu" 
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It  further  app«arB  from  the  evidence  pro- 
duced by  plaintiffs  that  the  agreement  to 
snbmlt  to  arbitration  waa  executed  on  the 
7th  of  February,  1907,  and  that  the  price 
fixed  for  the  Willla  property  by  the  arbitra- 
tion was  $200,000.  The  only  evidence  offered 
by  the  defendant  was  the  deed  for  the  prop- 
erty from  Mr.  Willis  to  the  city. 

By  the  terms  of  the  written  contract  en- 
tered Into  by  tae  plaintiffs  and  the  sewerage 
commission  In  behalf  of  the  city,  the  plaln- 
tifTs  undertook  to  negotiate  the  purchase  by 
the  city  of  the  property  desired  for  the  use 
of  the  commission,  for  which  services  they 
were  to  receive  not  more  than  1%  per  cent, 
of  the  aggregate  amount  of  the  purchases. 
In  other  words,  the  plaintiffs  were  employed 
as  real  estate  brokers  by  the  commission, 
representing  the  city,  to  negotiate  the  pur- 
chase of  the  property  needed  by  the  commis- 
sion, and  were  to  receive  as  compensation 
for  such  services  not  more  than  VA  per  cent 
of  the  entire  amount  of  the  purchases  so 
made.  Now,  in  order  to  recover  under  this 
contract,  which  is  clear  and  definite,  It  was 
necessary  for  the  plaintiffs  to  show  that  the 
city,  through  their  efforts  and  negotiations. 
In  pursuance  of  the  terms  of  the  contract, 
had  become  the  purchasers  of  certain  prop- 
erty for  the  use  oi  the  commission.  The  evi- 
dence in  the  case,  which  we  have  set  out  at 
length,  and  all  of  which  was  produced  by  the 
plaintiffs,  shows  conclusively  that  all  nego- 
tiations and  dealings  between  the  plaintiffs 
and  Mr.  WllUs  ceased  before  the  15th  of 
June,  1906,  and  that  the  efforts  of  the  plain- 
tiffs to  negotiate  the  purchase  of  bis  prop- 
erty by  the  city  had  utterly  failed;  that 
both  the  plaintiffs  and  the  sewerage  com- 
mission had  abandoned  all  efforts  to  secure, 
and  all  hope  of  ever  reaching,  an  agreement 
with  Mr.  Willis  In  regard  to  the  purchase  of 
the  property,  and  that  It  was  not  until  a  long 
time  thereafter,  and  untU  after  Mr.  Willis 
had  beard  that  condemnation  proceedings 
were  about  to  be  Instituted  for  the  purpose 
of  condemning  bis  property,  that  he  went  to 
the  commission  himself,  and  offered  to  sub- 
mit the  matter  to  arbitration  rather  than' 
undergo  a  condemnation  proceeding.  Under 
such  circumstances,  the  acquisition  of  the 
property  by  the  city,  whether  It  be  regarded 
as  a  purchase  wlUiln  the  meaning  of  the 
terms  of  the  contract  or  not,  was  not  In  any 
sense  the  result  of  the  negotiations  of  the 
plaintiffs.  The  right  of  the  plaintiffs  to 
compensation  was  dependent  upon  the  re- 
sult of  their  negotiations.  If  they  faUed, 
and  by  reason  thereof  the  city  was  required 
to  resort  to  otner  means  of  acquiring  the 
property,  upon  what  possible  grounds  can 
the  plaintiffs  expect  to  recover?  They  did 
not  render  the  service,  viz.,  "negotiate  the 
purchase,"  for  which  the  city  agreed  to 
compensate  them.  '  Their  effort  to  do  so  may 
be  commendable,  but  their  failure  defeats 
their  right  to  recover. 

la  the  early  one  of  Keener  t.  Hatred,  2 


Md.  70,  06  Am.  Dec.  706,  the  court  said:  "We 
understand  the  rule  to  be  this:  That  the 
mere  fact  of  the  agent  having  Introduced  the 
purchaser  to  the  seller  or  disclosed  names  by 
which  they  came  together  to  treat  will  not 
entitle  him  to  compensation,"  unless  it  ap- 
pears that  such  Introduction  or  disclosure 
was  the  foundation  on  which  the  negotiation 
was  begun  and  conducted,  and  the  sale  made. 
And  In  the  very  recent  ease  of  Walker  v. 
Baldwin  &  Frick,  106  Md.  634,  68  Atl.  31,  this 
court  said:  "All  the  cases  agree  that  the  dis- 
closure of  the  purchaser's  name  and  the  put- 
ting of  him  in  <»mmnnlcatlon  with  the  de- 
fendant by  the  plaintiff  must  not  only  be  the 
foundation  upon  which  the  negotiations  were 
begun,  but  upon  which  It  was  conducted  and 
the  sale  ultimately  made.  •  •  •  The 
broker  must  be  shown  to  be  the  procuring 
cause  of  the  sale.  The  Intervention  of  the 
plaintiff  In  beginning  the  negotiations  and 
their  subsequent  culmination  In  a  sale  will 
not  suffice  unless  these  negotiations  were  the 
ultimate  cause  of  the  sale."  In  other 'words, 
to  entitle  a  broker  to  recover  commissions 
for  the  sale  or  purchase  of  property,  be  must 
not  only  show  his  efforts  or  negotiations  to 
accomplish  the  sale  or  purchase,  but  he  must 
show  that  the  sale  or  purchase  was  accom- 
plished as  the  result  of  such  efforts  or  nego- 
tlatlona.  As  the  plaintiffs  In  this  case  failed 
to  show  that  the  property  was  acquired  by 
the  city  as  a  result  of  their  efforts  and  ne- 
gotiations, there  was  no  error  in  the  in- 
struction of  the  court  to  the  effect  that  un- 
der the  pleadings  and  evidence  the  plaintiffs 
were  not  entitled  to  recover  commissions  on 
tbe  amount  paid  for  the  Willis  lot  Many 
other  cases  in  this  state  might  be  cited.  In- 
cluding the  case  of  Blake  v.  Stomp,  73  Md. 
160,  20  AtL  788,  10  L.  B.  A.  lOS,  referred  to 
by  connsel  for  appellant,  In  support  of  the 
rule  we  have  stated,  but  they  are  all  so  en- 
tirely In  accord  with  the  early  case  of  Kee- 
ner T.  Harrod,  supra,  and  the  late  case  of 
Walker  v.  Baldwin,  supra,  from  which  we 
have  quoted,  that  we  deem  It  unnecessary  to 
make  further  reference  to  authorities.  Nor 
is  it  necessary  to  discuss  the  cases  referred 
to  by  the  appellant  further  than  to  say  that 
we  do  not  understand  them  as  opposing  the 
view  we  have  expressed.  There  Is  no  doubt 
as  to  the  meaning  of  the  term  "negotiate" 
in  the  contract  In  this  case.  If  we  accept  the 
definition  In  Palmer  v.  Perry,  72  Mass.  420, 
cited  by  appellant,  viz.,  that  "To  negotiate 
means  to  conclude  by  bargain,  treaty  or 
agreement,"  and  apply  it  to  the  contract  in 
this  case,  the  plaintiffs  contracted  "to  con- 
clude by  bargain,  treaty,  or  agreement"  the 
purchase  of  the  property,  and  it  Is  their  fail- 
ure to  do  so  In  this  case  that  defeats  their 
right  to  recover.  The  evidence  objected  to 
and  excluded  by  the  court  in  the  first .  ex- 
ception was  evidence  to  show  the  negotia- 
tions of  the  plaintiffs  in  regard  to  property 
other  than  that  purchased  by  the  city.  Thp 
plaintiffs  in  their  daclaration  elalm  commls- 
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slons  only  on  the  property  purchased,  and 
do  not  make  claim  to  any  other  commissions. 
Therefore  this  evidence  was  not  admissible 
under  the  pleadings,  to  which  the  court  was 
bound  to  look  in  determining  the  admissibil- 
ity of  evidence. 

Finding  no  error  In  the  rulings  of  the  court 
In  the  first  exception  or  In  granting  defend- 
ant's first  prayer,  it  becomes  unnecessary  to 
consider  the  other  questions  presented  by 
the  record,  and  we  must  affirm  the  Judgment 
below. 

Judgment  affirmed,  with  costs. 


(109  Md.  327) 

UNITED  RAILWAYS  &  ELECTRIC  CO.  v. 
RILEY. 

(Court  of  Appeals  of  Maryland.     Jan.  13, 
1909.) 

1.  Garbiebs  (§  348*)— Stbeet  Railboads— In- 
jtiBiEs  TO  Passengers— Dangerous  Posi- 
tions —  CONIBIBDTOBT    NEOLIGENOB  —  IN- 

BTBucnons. 

Where,  in  ka  action  for  Injuries  to  a  street 
car  passenger  while  standing  on  the  rear  plat- 
form by  a  collision,  defendant  pleaded  contribu- 
tory negligence,  and  plaintiffs  testimony  con- 
tained evidence  from  vrliich  the  jury  could  have 
found  contributory  negligence,  the  court  erred 
in  charging  that,  if  the  jury  found  the  facts 
stated  in  plaintiff's  prayer,  plaintiff  -was  enti- 
tled to  recover,  unless  "defendants  showed"  ei- 
ther that  the  injury  did  not  result  from  its  neg- 
ligence, or  that  the  accident  could  have  been 
avoided  by  the  exercise  of  ordinary  care  on 
plaintiff's  part. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent  Dig.  a  1403-1407 ;    Dec  Dig.  i  348.*) 

2.  Cabbtbbs  (8  331*)— Stbeet  Railboads— Ih- 
JUBIES  to  Passengers— Dangebous  Posi- 
tions—Person  ON  Platform. 

Plaintiff  boarded  a  standing  street  car  at 
night  while- the  car  was  either  standing  still  or 
had  not  moved  perceptibly.  Plaintiff  was  in- 
jured by  the  car  being  strucii  by  a  runaway 
car  from  t>ebind,  while  plaintiff  was  either  in 
the  act  of  entering  or  while  he  bad  stopped  on 
the  platform  momentarily  with  a  view  to  go- 
ing inside  as  soon  as  the  car  started,  or  with 
the  intention  of  remaining  on  the  platform. 
Held,  that  plaintiff  was  not  negligent,  nor  did 
he  assume  the  risk  of  the  collision  by  being  on 
the  platform  after  having  an  opportunity  to  go 
inside  the  car. 

[Ed.    Note.— For   other   cases,    see   Carriers, 
Cent.  Dig.  S  1378;   Dec  Dig.  S  331.»] 

3.  Carriers  (|  323*)— Injuries  to  Passen- 
gers—"Assumed  Risk." 

The  doctrine  of  assumed  risk  in  its  appli- 
cation to  the  relation  of  carrier  and  passenger 
involves  the  doctrine  of  contributory  negligence, 
since,  unless  the  position  voluntarily  taken  by 
the  passenger  exposes  him  to  obvious  and  pat- 
ent dangers  or  such  as  he  is  required  to  antici- 
pate, he  cannot  in  case  of  injury  be  charged 
with  negligence  or  to  have  assumed  the  risk. 

[Bid.    Note.— I'or    other    cases,    see    Carriers, 
Cent  Dig.  i  134(5;   Dec  Dig.  §  323.* 


vol. 


For  other  definitions,  see  Words  and  Phrases, 
1,  pp.  589-591 ;   vol.  8,  pp.  7584,  7585.) 


4.  Carriers  (§  348*)— Street  Raii,road8— In- 

JUBIKS  to  Passenohks- Instructions. 

.  Where  plaintiff  was  injured  by  a  rear-end 

street  car  collision,  while  be  was  standing  on 

the  rear  platform  of  the  car  that  was  struck. 


and  testified  that  he  got  on  the  platform  and 
took  the  position  he  was  in,  as  he  was  about  to 
enter  the  car,  and  before  he  could  get  inside 
the  accident  happened,  the  court  properly  refus- 
ed to  charge  that  if  plaintiff  took  an  exposed 
and  dangerous  position  on  the  car,  and  was  in- 
jured by  reason  thereof,  he  could  not  recover. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1403-1407;   Dec.  Dig.  S  348.*] 

5.  Damages    (8    172*)— Personal   Injubibb— 
Speculative  Damages— Evidence. 

In  an  action  for  injuries  to  plaintiff,  evi- 
dence that  before  the  accident  plamtiff  had  an 
arrangement  to  go  into  business  and  intended 
to  do  so  was  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  S8  490-492;    Dec  Dig.  {  172.*] 

6.  Damages   (8    166*)— Personal   Injueibs— 
Evidence— Marriage  Affeb  Injurt. 

In  an  action  for  injuries  to  plaintiff,  evi- 
dence that  plaintiff  was  married  after  the  acci- 
dent was  inadmissible. 

[Ed.  Note. — ^For  other  cases,  see  Damages, 
Cent  Dig.  g!  478.  479 ;    Dec  Dig.  $  166.*] 

7.  Appeal   and   Krboe   (J   1053*)— Review- 
Effect  OF  Error. 

Where,  in  an  action  for  injnries,  the  jury 
were  properly  instructed  as  to  the  measure  of 
damages,  error  in  permitting  evidence  that  plain- 
tiff was  married  after  the  accident  was  not 
ground  for  reversal. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig  $  4180;  Dec  Dig.  |  1053;* 
Trial,  Cent.  Dig.  f  977.] 

Appeal  from  Baltimore  City  Court;  Qeorge 
H.  Sharp,  Judge. 

Action  by  V.  Russell  Riley  against  the 
United  Railways  &  Electric  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Argued  before  BOYD,  a  J.,  and  PEARCE, 
SCHMUCKER,  BURKE,  WORTHINGTON, 
and  THOMAS,  JJ. 

J.  Pembroke  Thorn  and  -Joseph  O.  France, ' 
for  appellant.    William  Colton,  for  appellee. 

THOMAS,  J.  V.  Russell  Riley,  the  appel- 
lee and  plaintiff  below,  who  lived  at  6iS  Co- 
lumbia avenue,  in  Baltimore  city,  when  re- 
turning from  a  visit  to  some  friends  In  Pikes- 
Tllle,  late  at  night  on  December  15,  1905,  got 
off  one  of  the  cars  of  the  appellant  at  the 
corner  of  North  and  Linden  avenues  to  take 
a  Johns  street  car  going  to  Columbia  avenue. 
It  was  cold,  and  he  went  Into  a  drag  store 
and  got  some  cigars  and  walked  up  North 
avenue,  smoking,  while  waiting  for  his  car, 
but  not  seeing  one,  and  seeing  a  Madison 
avenue  car  standing  near  Wegner's  restau- 
rant or  saloon,  several  doors  below  the  cor- 
ner, he  hurried  and  got  on  It,  and  while  he 
was  on  the  rear  platform  of  the  car  It  was 
struck  from  the  rear  by  what  is  called  In  the 
evidence  a  "runaway  car,"  with  no  one  in 
charge  of  It,  and  when  running  rapidly  on  the 
same  track  in  the  same  direction  as  the  car 
he  was  on,  and  he  sustained  injuries  which 
necessitated  the  amputation '  of  one  of  his 
legs  a  few  Inches  below  the  knee,  and  this 
suit  is  brought  to  recover  for  such  injuries. 
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The  grounds  of  the  defense  were  that  be  was 
guilty  of  contributory  negligence  In  standing 
on  tbe  platform  of  tbe  car,  and  that  be  as- 
sumed the  risks  to  which  his  position  ex- 
posed him.  The  trial  resulted  In  a  verdict 
and  judgment  in  favor  of  the  plaintiff  for 
$10,000,  from  which  judgment  this  appeal 
was  taken. 

The  record  contains  three  exceptions  to 
the  rulings  of  tbe  court  on  tbe  evidence,  and 
one  exception  to  tbe  granting  of  the  plain- 
tiff's two  prayers,  the  rejection  of  the  de- 
fendant's first,  second,  third,  fifth,  sixth,  sev- 
enth, ninth,  tenth,  and  eleventh  prayers,  and 
the  overruling  of  defendant's  special  excep- 
tion to  plaintiff's  prayers.  The  only  excep- 
tions, however,  relied  on  and  pressed  In  this 
court,  are  the  exceptions  to  tbe  ruling  of  the 
court  on  the  evidence,  and  to  the  granting 
of  plaintiff's  first,  and  the  rejection  of  de- 
fendant's Btxth,  ninth,  tenth,  and  eleventh 
prayers. 

Plaintiff  testified:  That  "he  ran  to  get  on 
the  car  and  got  on,  but,  before  he  could  throw 
bis  cigar  away  or  get  inside,  some  one  jump- 
ed on  the  rear  end  of  tbe  car,  and  hollowed 
and  pulled  the  bell,  and  before  he  knew  it 
there  was  an  awful  crash.  The  car  was  still 
when  he  got  on.  His  position  was  on  the 
back  platform  of  the  car  facing  tbe  motor- 
man,  looking  inside  the  car,  about  to  walk 
In.  He  did  not  have  time  to  throw  his  cigar 
away  or  get  Inside  the  car  before  some  one 
jumped  on  and  hollowed,  and  at  tbe  same 
time  rang  the  bell,  and  before  he  knew  it 
there  was  a  crash."  And  on  cross-examina- 
tion be  said  he  ran  back  of  the  car  and  got 
on  because  It  was  the  last  car  that  night  go- 
ing dovni,  and  that  be  still  bad  the  dgar 
with  him ;  that  he  did  not  have  time  to  take 
any  position,  and  had  just  gotten  on  the  car, 
was  standing  facing — "1  was  looking  Inside 
the  car" — ^that  he  was  standing  on  the  plat- 
form looking  Inside  the  car ;  that  he  guessed 
he  was  smoking ;  that  he  could  not  tdl  bow. 
many  people  were  In  the  car;  that  be  saw 
the  conductor,  who  was  standing  up  in  the 
front  part  of  tbe  car ;  that  no  one  else  was 
there  that  be  knew  of;  that  the  conductor 
was  not  on  the  back  platform  or  at  tbe  back 
door ;  that  be  did  not  have  time  to  see  how 
many  people  were  in  the  car,  which  was  not 
.  crowded,  and  that  "he  guessed  there  was 
plenty  of  room  inside";  that  he  bad  been 
around  cars  a  good  deal  in  Baltimore  for  10 
years,  but  never  knew  of  any  notice  or  sign 
in  the  cars  warning  people  against  standing 
on  tbe  platform  because  it  was  dangerous, 
and  that  "those  so  doing  assumed  the  risk," 
but  that  .he  had  seen  signs  prohibiting  smok- 
ing Inside  tbe  car,  and  that  he  knew  how  to 
read;  that  be  did  not  know  whether  it  was 
Rosenheim  who  hollowed,  but  that  somebody 
hollowed,  and  at  the  same  time  jumped  on 
and  pulled  the  bell;  that  "everything  was 
all  confusion  at  tbe  time,"  and  that  he,  plain- 
tiff, was  "about  opposite  tbe  door  then,  about 


going  inside  tbe  car,"  and  tbat  be  knew 
nothing  about  the  runaway  car  until  it  struck 
the  car  he  was  In. 

Plaintiff's  witness  Herford  says  that  tbe 
car  plaintiff  was  on  was  Btanding  on  Madi- 
son avenue.  In  front  of  Wegner's  saloon,  the 
fourth  door  from  the  northeast  comer  of 
Madison  and  North  avenues,  and  that  he 
saw  some  one  get  on  the-  car  ahead  of  the 
plaintiff  who  went  inside  tbe  car,  and  was 
about  to  take  bis  seat  when  tbe  accident 
happened;  tbat  tbe  conductor  was  in  tbe 
front  part  of  the  car,  and  had  something  in 
his  band,  and  witness  thought  he  was  writ- 
ing; that  be  saw  the  runaway  car  pass  tbe 
northwest  comer,  and  saw  plaintiff  on  tbe 
platform  of  tbe  ear  that  was  struck ;  tbat  he 
saw  a  man  who  came  out  of  Wegner's  saloon, 
get  on  after  plaintiff,  and  tbat  after  witness 
hollowed  he  jumped  off;  that  plaintiff  could 
have  gotten  inside  the  car  and  taken  a  seat; 
tbat  Rosenheim  got  on  tbe  car  a  few  minutes 
after  plaintiff;  that. plaintiff  was  standing 
on  the  left-hand  side  of  tbe  platform  of  tbe 
car  facing  the  motorman;  that  witness  hoi-, 
lowed  loud,  and  Rosenheim,  the  man  who  got 
on  the  car  after  the  plaintiff,  jumped  off, 
but  be  could  not  say  positively  bow  long 
Rosenheim  was  on  tbe  car  before  be  jumped 
off;  tbat  be  Imagines  tbat  It  was  hot  more 
than  a  couple  of  minutes  "if  it  was  that 
much" ;  that  it  was  a  very  short  time. 

PlalntlfTs  witness  Zimmerman  stated  that 
he  came  out  of  Wegner's  saloon  and  saw  a 
car  coming  down  Madison  avenue  which  stop- 
ped, and  that  be  stepped  on  tbe  car,  and  at  tbe 
same  time  plaintiff  got  on  tbe  car;  tbat  he, 
witness,  went  Inside  tbe  car,  and,  as  he  was 
aboui  to  take  a  seat  on  tbe  right  side,  he 
looked  around,  and  saw  plaintiff  standing  on 
the  left-hand  side  of  the  rear  platform,  hold- 
ing onto  the  rail;  that  the  conductor  was 
In  the  front  part  of  tbe  car,  writing  some- 
thing in  a  little  book,  but  tliat  there  was  no 
one  else  in  the  car,  and  tbat  about  half  a 
minute  later  he  heard  some  one  jump  up  on 
the  car  and  ring  tbe  bell,  and  be  saw' him 
jump  off  again,  and  tbat  then  tbe  crash  came, 
and  witness  found  himself  In  tbe  front  part 
of  tbe  car  where  tbe  conductor  was;  tbat 
the  car  that  he  was  on  was  at  a  standstill 
when  be  got  on  it,  and,  after  it  was  struck, 
it  went  to  about  tbe  middle  of  tbe  square; 
tbat  there  was  plenty  of  room  inside  tbe  car ; 
and  tbat  It  was  probably  half  a  minute  after 
tbe  plaintiff  got  on  the  car  before  Rosenheim 
got  on  the  car  and  pulled  the  bell,  and  that  in 
the  meantime  plaintiff  was  standing  on  the 
platform  holding  to  the  rails,  but  that  he 
"didn't  know  whether  he  was  smoking  or 
not" 

Plaintiff's  witness  Brenner  stated  that  he 
and  Rosenheim  came  out  of  Wegner's  saloon ; 
that  Rosenheim  was  waiting  to  go  downtown, 
and  that  he  was  going  east  on  North  avenue ; 
that  they  saw  the  car  coming,  and  Rosen- 
helm  left  him  on  the  south  side  of  the  street. 
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and  he  presumed  be  got  on  the  car,  and  wit- 
ness had  gotten  "diagonally  across"  Madlaon 
avenue  when  he  heard  a  shout,  and,  looking 
back,  saw  plaintiff  standing  on  the  platform, 
and  Rosenheim  pulling  the  bell  rope,  and  be- 
fore he  could  realize  what  happened  he  saw 
another  Madison  avenue  car  coming,  and 
there  was  a  crash  which  carried  both  cars  as 
far  as  the  middle  of  the  block;  tbat  the 
crash  came  immediately  after  pulling  the 
bell,  and  the  car  was  either  still  or  had  very 
little  headway;  that  after  the  accident  the 
platforms  of  the  two  cars  were  apparently 
smashed,  and  there  was  a  tangle  of  the  iron 
grating  and  the  brake,  "and  plaintiff  was 
down  among  them." 

The  plaintiff  produced  other  witnesses 
whose  testimony  was  to  about  the  same  effect 
as  the  evidence  above  stated,  from  which-  the 
Jury  could  have  found  that  at  the  time  of  the 
accident  the  car  on  which  plaintiff  was  in- 
jured was  either  standing  still  or  had  Just 
started,  and  that  plaintiff  was  standing  on 
the  rear  platform  of  the  car;  that  there 
were  very  few  people  in  the  car;  that  the 
plaintiff  had  an  opportunity  to  go  inside  the 
car;  and  that.  If  he  had  done  so,  instead 
of  remaining  on  the  rear  platform,  he  would 
not  have  received  the  injuries  for  which  be 
now  seeks  to  recover. 

Defendant  proved  by  its  witness  Glenn 
that  he  was  conductor  on  one  of  the  defend- 
ant's cars,  and  saw  the  accident  in  which  the 
plaintiff  was  injured;  that  he  had  been  at 
work  on  the  street  cars  for  14  or  15  years 
previous  to  the  accident;  that  he  took  the 
car  plaintiff  was  on  from  the  place  of  the  ac- 
cident back  to  the  barn;  that  that  car  and 
all  other  cars  of  the  defendant  had  posted 
on  them  a  sign  forbidding  people  to  ride  on 
tiie  steps  or  rear  platform  of  the  car,  and 
stating  that  those  who  did  so  did  it  at  their 
own  risk ;  that  these  notices  had  on  them,  in 
big  red  letters  at  the  top,  the  word  "Warn- 
ing." 

Plaintiffs  first  prayer  is  as  follows:  "If 
the  Jury  believed  that  the  plaintiff  was  a  pas- 
senger on  one  of  the  defendant's  cars,  and 
whilst  being  carried  therein  was  injured  by  a 
collision  between  that  and  another  of  the 
defendant's  cars  while  moving  on  the  same 
track,  then  the  presumption  is  that  the  in- 
Jury  resulted  from  the  negligence  of  the  de- 
fendant, and  the  plaintiff  is  entitled  to  re- 
cover, unless  the  defendant  shows  that  the 
said  Injury  did  not  result  from  its  negligence, 
or  that  the  accident  could  have  been  avoided 
by  the  exercise  of  ordinary  care  on  the  part 
of  tb$  plaintiff."  By  this  Instruction  the  ju- 
ry were  told  that.  If  they  found  the  facts 
stated  in  the  prayer,  the  plaintiff  was  enti- 
tled to  recover,  unless  the  defendant  showed 
either  that  the  Injury  did  not  result  from  its 
n^ligence,  or  that  the  accident  could  have 
been  avoided  by  the  exercise  of  ordinary  care 
on  the  part  of  the  plaintiff.  In  other  words, 
that  the  Jury  In  determining  whether  the  in- 


jury resulted  from  the  negligence  of  the  de- 
fendant, or  the  accident  could  have  been 
avoided  by  the  exercise  of  ordinary  care  by 
the  plaintiff,  were  confined  to  the  evidence 
produced  by  the  defendant  As  was  said  in 
the  case  of  Lewis  v.  B.  &  O.  R.  R.  Co..  38 
Md.  588,  17  Am.  Rep.  521 :  "The  question  in 
this  and  in  all  cases  of  the  like  kind  Is  wheth- 
er the  injury  complained  of  was  caused  en- 
tirely by  the  negligence  or  Improper  conduct 
of  the  defendant,  or  whether  the  plaintiff  so 
far  contributed  to  the  same  by  his  own  negli- 
gence or  want  of  ordinary  care  and  pmdence 
tbat,  but  for  such  negligence  or  want  of  care 
and  prudence,  the  injury  would  not  have  hap- 
pened. In  the  first  case,  the  plaintiff  would 
be  entitled  to  recover— in  the  latter  he  would 
not,  unless  the  defendant,  by  the  exercise  of 
care  and  prudence,  might  have  avoided  the 
consequences  of  the  plaintiff's  negligence." 
Whllcf  an  injury  may  be  sustained  under  such 
circumstances  as,  when  shown,  give  rise  to 
the  presumption  of  negligence  on  the  part  of 
the  defendant,  the  testimony  adduced  to  show 
these  circumstances  may  also  disclose  such 
evidence  as  will  Justify  the  court  in  saying, 
or  the  Jury  in  finding,  that  the  plaintiff  was 
guilty  of  such  contributory  negligence  as  de- 
feats his  right  of  recovery.  Without  meaning 
to  say  as  a  matter  of  law  that  the  testimony 
produced  by  the  plaintiff  shows  that  be  was 
guilty  of  contributory  negligence,  it  does  con- 
tain evidence  from  which  the  Jury  could  have 
found  that  the  plaintiff  had  the  opportunity 
to  go  inside  the  car,  and  that,  instead  of  do- 
ing so,  he  remained  on  the  platform,  and 
that  under  the  circumstances  disclosed  by 
this  evidence  he  was  negligent,  and  that  but 
for  such  negligence  on  his  part  he  would  not 
have  been  injured.  Notwithstanding  the  Ju- 
ry may  have  so  found,  yet  under  the  instruc- 
tions contained  In  the  plaintiff's  first  prayer 
they  were  required  to  find  for  the  plaintiff, 
unless  the  defendant  showed  that  the  Injury 
did  not  result  ftom  its  n^ligence,  or  that  it 
could  have  been  avoided  by  the  exercise  of 
ordinary  care  on  the  part  of  the  plaintiff.  In 
the  case  of  Phil.  &  W.  R.  Co.  v.  Hand,  101 
Md.  238,  61  Atl.  285,  this  court,  in  condemn- 
ing a  prayer  which  told  the  Jury  that  they 
"were  not  entitled  to  presume  that  the  plain- 
tiff was  guilty  of  negligence,  but  that  fact, 
if  relied  upon  by  the  defendant,  must  be 
proved  by  the  defendant  by  preponderating 
testimony,"  said:  "C!ontrlbutory  negligence 
will  defeat  a  plalntUTs  action.  It  can,  there- 
fore, make  no  possible  difference  whether 
that  negligence  is  proved  by  the  plaintiff  or 
by  the  defendant  It  is  Its  existence,  and  not 
the  party  by  whom  its  existence  is  proved, 
that  is  material.  It  is  the  thing  itself  that 
defeats  the  action,  and  not  the  mere  accident 
that  it  happens  to  be  proved  by  the  one  or 
the  other  of  the  opposite  parties.  It  is  Just 
as  complete  a  bar  to  the  action  when  Its  pres- 
ence Is  revealed  in  the  evidence  introduced 
by  the  plaintiff  as  It  Is  when  disclosed  in  the 
testimony  adduced  by  the  defendant    Inas- 
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much,  then,  as  the  negligence  of  the  plaintiff 
directly  contributing  to  the  happening  of  the 
Injury  sustained  bars  a  recovery,  It  would 
seem  a  priori  to  follow  that  it  la  absolutely 
of  no  consequence  by  which  party  to  the  suit 
that  negligence  Is  proved.  Consequently  it 
was  error  to  Instruct  the  jury  that  to  be  a 
defense  such  negligence  must  be  proved  by 
the  defendant" 

Appellee's  counsel  cites  and  relies  upon  the 
case  of  N.  Balto.  Pass.  Ry.  Co.  v.  Kaskell,  78 
Md.  517,  28  Atl.  410,  where  a  similar  prayer 
was  approved  by  this  court.  While  plaintiff's 
first  prayer  in  Kaskell's  Case  does  conclude 
by  requiring  the  defendant  to  show  contribu- 
tory negligence,  etc.,  the  facts  of  that  case 
are  entirely  different  There  the  plaintiff 
was  Injured  by  reason  of  having  his  hand 
around  the  window  post  of  the  street  car. 
The  car  on  which  he  was  riding  left  the 
track,  and  finally  came  In  contact  with  a  box 
car  of  the  Western  Maryland  Railroad,  mash- 
ing the  plaintiff's  hand.  Plaintiff's  evidence 
was  that  the  car  was  crowded,  passengers 
were  standing  in  the  aisle,  and  the  car  was 
jolting  so  that  the  passengers  with  difficulty 
retained  their  seats,  and  that  he  bad  to  take 
hold  of  the  window  under  the  circumstances 
to  hold  himself  on ;  while  the  defendant's  tes- 
timony was  that,  before  and  at  the  time  of 
the  accident  he  had  been  sitting  with  his  el- 
bow resting  ou  the  window  sill,  with  his  hand 
"clasped  around  the  post  of  the  window,  the 
back  of  his  hand  being  outside  the  car." 
Therefore,  according  to  plaintiff's  evidence, 
be  was  forced  by  reason  of  the  defendant's 
negligence  to  take  hold  of  the  window,  and 
be  was  not  guilty  of  contributory  negligence, 
while  defendant's  evidence  tended  to  show 
that  he  waS.  Under  such  circumstances, 
plaintiff's  evidence  showing  that  he  was  free 
from  blame,  it  was  necessary  for  the  defend- 
ant to  show  that  he  was  negligent  and  the 
instruction  as  applied  to  the  record  in  that 
case  is  not  at  all  in  conflict  with  the  views 
we  have  expressed  In  regard  to  plaintiff's 
prayer  in  this  case. 

The  defendant  asked  the  court,  by  Its  ninth 
prayer,  to  instruct  the  Jury  that  "where  there 
Is  ample  room  inside  the  car,  a  passenger 
who,  for  his  own  convenience,  stands  upon 
the  platform,  assumes  all  the  risk  of  being 
upon  the  platform,"  and  that  if  they  found 
that  the  plaintiff  had  a  reasonable  opportu- 
nity to  go  In  the  car,  but  failed  to  do  so,  and 
that  he  was  injured  in  consequence  thereof, 
their  verdict  should  be  for  the  defendant ;  and 
by  their  tenth  prayer  that  if  they  found  that 
he  "got  upon  the  car,  passed  the  doorway  and 
took  a  position  upon  the  platform,  •  •  • 
then  he  assumed  the  risks  Incident  to  such 
position,"  and.  If  they  further  found  that  he 
was  injured  by  reason  of  his  being  in  such 
position,  their  verdict  should  be  for  the  de- 
fendant; and  by  their  eleventh  prayer  that 
the  platform  of  the  car  is  a  more  dangerous 
place  than  the  Inside  of  the  car,  and  if  they, 
found  that  the  plaintiff  was  standing  on  the 


platform  Of  the  car  after  he  had  a  reasonable 
opportunity  to  go  Inside,  and  that  he  was  in- 
jured because  of  his  position,  their  verdict 
should  be  for  the  defendant  In  other  words, 
these  prayers  asked  the  court  to  say  as  a 
matter  of  law  that  if  the  plaintiff  was  on  the 
platform  of  the  car  after  having  had  an  op- 
portunity to  go  Inside  the  car,  and  was  in- 
jured In  consequence  of  his  being  there,  he 
was  guilty  of  contributory  negligence,  and 
cannot  recover.  In  the  case  of  Xorktn.  T.  R. 
v.  Cason,  72  Md.  377,  20  AtL  US.  where  the 
plaintiff  was  riding  on  the  front  platform  of 
a  street  car,  contrary  to  the  rules  of  the  com- 
pany, which  he  knew,  or  ought  to  have  Icnown 
of,  and  fell  from  the  car  and  was  injured,  the 
court  after  citing  the  case  of  Balto.  City 
Pass.  Ry.  Ca  v.  Wilkinson.  30  Md.  232,  aa 
holding  "that  a  regulation  forbidding  passen- 
gers to  get  on  and  off  any  car  by  the  front 
platform  was  reasonable,  and  that  knowingly 
to  violate  It  was  conclusive  evidence  of  negli-. 
gence  on  the  part  of  the  passengers,"  said : 
"Had  he  been  inside  the  car,  where  he  ought 
to  have  been,  the  injury  would  not  have  been 
sustained.  His  own  voluntary  choice  placed 
him  In  an  exposed  position,  and  that  position 
rendered  the  Injury  possible.  It  was  a  posi- 
tion not  provided  for  him  to  occupy,  and 
even  a  careless  observer  must  know  that  It 
was  the  most  dangerous  one  to  take.  He 
thought  proper  to  make  an  experiment  under 
circumstances  of  peril  open  and  known  to 
j  him,  which  he  could  have  reasonably  avoided, 
!  and  It  is  no  Injustice  that  he  Is  required  to 
I  bear  the  consequences  of  his  own  act"    In 


the  gase  of  State,  Use  of  Miller,  v.  Western 
Md.  R.  Co..  105  Md.  33,  65  Atl.  635,  where 
the  party  killed  was  voluntarily  riding  on  the 
platform  of  a  railroad  car  at  the  time  of  the 
accident  the  court  held  the  rule  to  be  well 
settled  "that  If  a  person  voluntarily  takes  an 
exposed, position  upon  a  train,  he  himself  in- 
curs the  special  risk  of  that  position.  In  this 
case  the  risk  was  so  obviously  dangerous  that 
a  prudent  man  would  not  think  of  Incurring  it 
*  *  *  In  the  case  at  bar,  if  the  deceased  had 
gone  Into  the  passenger  or  baggage  car,  and 
not  remained  on  the  bumper  or  platform,  he 
would  not  have  been  killed.  He  yoluntarlly 
selected  a  place  of  danger,  and  remained' 
there  until  he  was  killed."  In  both  of  these 
cases  the  court  held  that  the  conduct  of  the 
party  injured  as  to  which  the  proof  was  clear, 
and  as  to  the  nature  of  which  there  was  no 
room  for  ordinary  minds  to  differ,  amounted 
in  law  to  contributory  negligence.  And  there 
are  numerouB  cases  elsewhere  which  hold 
that  a  party  who  rides  on  the  platform  of  a 
train  or  a  rapidly  moving  street  car.  In  the 
absence  of  some  good  excuse  for  so  doing,  is 
guilty  of  negligence,  and  among  them  is  the 
case  of  Thane  v.  Scranton  Traction  Co.,  191 
Pa.  249,  43  Atl.  136,  71  Am.  St  Rep.  767,  re- 
ferred to  by  the  appellant  where  the  Su- 
preme Court  of  Pennsylvania,  recognising  that 
the  previous  decisions  of  that  court  bad  e»- 
tabllshed  the  rule  that  standing  on  the  plat- 
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form  of  a  moving  railroad  train  was  negli- 
gence per  se,  but  that  standing  on  the  plat- 
form of  an  ordinary  horse  car  was  not  negli- 
gence per  se,  but  raised  a  question  for  the 
jury,  and  held  that  "the  Increase  speed  upon 
electric  passenger  railway  lines,  with  Its  re- 
sultant danger,  now  approximates  to  that  of 
steam  railroads,"  and  that  where  a  passen- 
ger, without  any  special  reason  for  doing  so, 
remains  on  the  platform  of  a  moving  trolley 
car,  he  Is  guilty  of  negligence  per  se. 

The  general  rule  as  stated  by  3  Hutchinson 
on  Carriers  (38  Ed.)  S  1174,  Is  that:  "Where 
the  question  whether  the  negligence  of  the 
passenger  did.  In  fact,  proximately  and  nat- 
urally contribute  to  the  Injury  depends  for 
Its  determination  upon  conflicting  testimony. 
It  must  be  submitted  to  the  jury  as  a  question 
Of  fact.  And  although  the  facts  have  been 
ascertained.  If  they  are  such  that  fair-minded 
men  might  honestly  come  to  different  con- 
clusions as  to  the  injury  sustained  by  the 
passenger  having  been  contributed  to  by  his 
own  carelessness  or  Imprudence,  the  question 
of  his  contributory  negligence  must  be  de- 
termined as  one  of  fact  by  the  jury."  And 
from  the  decisions  of  this  court  It  may  be 
said  that  "imless  there  Is  some  prominent 
and  decisive  act  In  regard  to  which  there  Is 
no  room  for  ordinary  minds  to  differ,"  and 
unless  the  conduct  of  the  plalntifC  relied  on 
as  amounting  in  law  to  contributory  negli- 
gence Is  established  by  clear  and  uncontradict- 
ed evidence,  the  case  should  not  be  with* 
drawn  from  the  jury,  and  that,  "when  the 
nature  of  the  act  relied  on  to  show  contribu- 
tory negligence  can  only  be  determined  by  all 
the  circumstances  attending  the  transaction. 
It  Is  within  the  province  of  the  jury  to 
characterize  It"  McMahon  Case,  39  Md. 
449;  Lake  Roland  Co.  v.  McKewen,  80  Md. 
593,  31  Atl,  797;  Cooke  v.  Baltimore  Trac- 
tion Co.,  80  Md.  551,  31  Atl.  327;  Baker  v. 
Md.  Coal  Co.,  84  Md.  19,  35  Atl.  10 ;  Whikel- 
man  &  Brown  Co.  v.  Colloday,  88  Md.  91,  40 
AtL  1078;  Strauss  ▼.  United  Ry.  Co.,  101 
Md.  497,  61  Atl.  137.  In  this  case  there  Is 
uot  only  a  conflict  of  evidence  as  to  the  con- 
duct of  the  plaintiff  relied  on  as  constituting 
contributory  negligence,  but  the  nature  of 
the  act,  BO  relied  on,  can  only  be  deter- 
mined by  considering  all  the  circumstances 
attending  the  accident,  and  it  was  for  the 
jury  to  say  under  all  the  circumstances 
whether  the  plaintiff  In  being  on  the  plat- 
form, after  he  had  had  an  opportunity  to  go 
Inside  the  car,  was  guilty  of  contributory 
negligence.  According  to  the  evidence,  the 
car  was  either  standing  still,  or,  if  it  had 
started.  It  had  not  "moved  perceptibly,"  and 
the  plaintllT  was  either  in  the  act  of  enter- 
ing the  car  when  the  accident  happened,  or 
bad  stopped  on  the  platform  momentarily, 
or  for  the  short  time  mentioned  In  the  evl- 
deftce,  with  a  view  of  getting  inside  as  soon 
as  the  car  started,  or  with  the  Intention  of 
remaining  there.  Under  such  circumstances, 
the  court  would  not  be  warranted  In  saying 


as  a  matter  of  law  that  he  was  guilty  of  con- 
tributory negligence,  or  that  in  being  on  the 
platform,  after  having  had  an  opportunity  to 
go  inside  the  car,  he  assumed  the  risks  of 
the  collision  which  occurred,  and  these  pray- 
ers were  therefore  properly  refused.  In  the 
case  of  Strauss  v.  United  By.  Co.,  supra,  this 
court  said:  "If  the  manner  In  which  he 
(plaintiff)  stood  be  not  fixed  by  clear  and 
uncontradicted  evidence,  the  court  cannot  say 
as  a  matter  of  law  that  the  appellant  was 
guilty  of  contributory  negligence.  Again, 
what  danger  then  existed  against  which  by 
the  exercise  of  ordinary  care  he  ought  to 
have  guarded  himself.  He  should  not  be  re- 
quired to  predicate  danger,  unless  there  was 
something  in  the  situation  luiown  to  him,  or 
which  he  could  have  known  by  the  exercise  of 
reasonable  care,  from  which  he  was  or  ought 
to  have  been  warned  of  his  peril.  Here  it 
seems  he  stood  up  at  the  time  the  speed  of 
the  car  was  about  to  be  Increased.  He  should 
have  known  that  when  that  happened  certain 
irregularities  of  motion  would  be  exi)erienc- 
ed.  It  cannot  be  doubted  that  he  was  rea- 
sonably prudent  in  taking  an  upright  posi- 
tion as  against  the  usual  expected  Increase 
of  speed.  But  the  only  evidence  Is  that  the 
lurch  of  the  car  was  'sudden,  unexpected, 
and  unusual.' " 

The  doctrine  of  assumed  risks  or  waiver  of 
right  of  action,  which  has  most  frequent  ap- 
plication to  the  relation  of  master  and  serv- 
ant, while  theoretically  distinct.  In  Its  prac- 
tical application  to  ordinary  negligence  cases 
between  passengers  and  carriers,  not  affected 
by  any  contractual  relation  other  than  the 
Implied  contractual  obligations  between  them, 
necessarily.  It  would  seem,  Involves  the  doc- 
trine of  contributory  negligence;  for,  unless 
the  position  voluntarily  taken  by  a  passenger 
exposes  him  to  dangers  that  are  obvious  and 
patent,  or  such  as  he  knew  of,  or  by  the  ex- 
ercise of  ordinary  care  ought  to  have  an- 
ticipated, he  cannot  In  justice  In  case  of  re- 
sultant Injury  be  held  guilty  of  contributory 
negligence,  or  to  have  assumed  the  risk  of  an 
Injury  he  had  no  reason  to  anticipate,  or  to 
have  waived  his  right  of  action  therefor.  On 
the  other  hand.  If  the  danger  to  which  he 
voluntarily  exposed  himself  was  obvious  and 
patent,  or  such  as  he  knew  of,  or  by  the  ex- 
ercise of  ordinary  care  ought  to  have  antici- 
pated, and  Injury  follows  In  consequence 
thereof,  then  he  was  guilty  of  contributory 
negligence,  and  must  be  hold  to  have  assum- 
ed the  risk  of  his  position.  And  that  Is  what 
the  learned  judge  meant  In  Strauss'  Case, 
which  Is  In  entire  accord  with  the  views  ex- 
pressed In  Casey's  Case  and  in  Miller's  Case. 

By  the  defendant's  sixth  prayer  the  court 
was  asked  to  Instruct  the  Jury  that  If  the 
plaintiff  took  an  exposed  and  dangerous  posi- 
tion on  the  car,  and  he  was  Injured  by  reason 
of  his  taking  such  p6sltlon,  he  could  not  re- 
cover. This  prayer  entirely  Ignores  the  plaln- 
tlfTs  own  testimony  that  he  got  on  the  plat- 
form and  took  such. position  as  he  was  aboat 
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to  enter  the  car,  and  before  he  could  get  In- 
side the  accident  happened,  and  was  therefore 
properly  refused. 

We  find  no  errors  In  the  rulings  of  the 
court  on  the  other  prayers,  or  defendant's 
special  exceptions '  to  plaintiff's  prayers,  the 
exceptions  to  ■which  were  not  pressed  In  this 
court  The  evidence  excepted  to  In  the  first 
and  second  exceptions  was  the  testimony  of 
the  plaintiff  that,  before  the  accident,  he  had 
an  arrangement  to  go  Into  business,  had  In- 
tended to  go  Into  business.  l^Ia  evidence 
was  doubtless  offered  for  the  purpose  of  en- 
hancing the  damages  by  showing  that,  before 
the  accident,  he  had  good  business  prospects, 
which  be  lost  In  consequence  thereof,  and 
was  clearly  Inadmissible.  In  the  recent  case 
of  Wlnslow  Elevator  &  Mach.  Co.  v.  Hoff- 
man, 69  Atl.  394,  Judge  Burke,  in  quoting 
from  13  Cyc.  59,  states  the  rule  to  be  that : 
"When  a  new  business  or  enterprise  Is  float- 
ed, and  damages  by  way  of  profit  are  claimed 
for  its  Interruption  or  prevention,  they  will 
be  denied  for  the  reason  that  such  business 
is  an  adventure,  as  distinguished  from  an 
established  business,  and  Its  profits  are  specu- 
lative and  remote,  existing  only  in  antlclpa- 
Oon." 

The  evidence  that  the  plaintiff  had  married 
after  the  accident,  excepted  to  In  the  third 
exception,  is  evidence  of  the  same  character 
as  the  evidence  held '  to  be  Inadmissible  in 
Stockton  V.  Frey,  4  Gill,  420,  45  Am.  Dee.  138, 
and  Pennsylvania  Co.  v.  Roy,  102  V.  S.  541, 
28  L.  Ed.  141,  and  there  was  error  in  per- 
mitting it  to  be  given,  but  we  must  not  be 
understood  as  saying  that  it  was  such  an  er- 
ror as  would  justify  this  court  In  reversing 
the  Judgment  on  that  ground  alone ;  the  Jury 
having  been  properly  instructed  as  to  the 
measure  of  damages.  B.  &  O.  R:  "K.  Co.  r. 
Shipley,  31  Md.  368 ;  B.  O.  R.  R.  Co.  v.  Haner, 
60  Md.  459. 

For  the  errors  in  the  ruling  of  the  court 
in  the  first,  second,  and  third  bills  of  excep- 
tion, and  In  granting  plaintiff's  first  prayer, 
the  judgment  must  be  reversed,  and  the  case 
be  remanded  for  a  new  trial. 

Judgment  reversed,  with  coats,  and  case  re- 
manded for  a  new  trial. 
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REITER  V.  STATE. 

(Conrt  of  Appeals  of  Maryland.    Jan.  IB,  1909.) 

Pood  (8  8*)— Statutort  Provisions— Pubety 
— Sale  ot  "CoNOENSEn  Skimmed  Milk." 
Acts  1900.  p.  868,  c.  532.  i  i3St  (Code  Pnb, 
Gen.  Laws  1904,  art.  27,  §  235).  prohibits  tlie 
manufacture  or  sale  of  condensed  or  preserved 
milk  unless  mitmifactured  from  pare  and  nn- 
adnlterated  milk,  from  which  no  part  of  the 
cream  has  been  taken,  or  unless  the  proportion 
of  milk  solids  therein  shall  be  egulvnlent  to  a 
certain  percentage  of  milk  solids  in  cnide  milk. 
Section  238  provides  that  milk  from  which  a 
part  of  the  cream  has  been  taken  shall  be  deem- 
ed adulterated  and  unwholesome)  hut  forbids  a 
construction  of  the  sections  so  as  to  prohibit  the 


sale  of  pure  skimmed  milk  when  labeled  and 
sold  as  snch,  or  the  addition  of  sugar  to  the 
mannfactuie  of  condensed  milk,  and  sections  232 
and  234  prescribe  the  standard  for  pure  mill( 
and  the  penalty  for  violating  the  statute.  Held, 
that  the  primary  purpose  of  section  235  was  not 
to  prevent  frand,  but  to  prohibit  the  sale  of 
articles  deemed  unheal  thfal  by  the  Legislature, 
and  the  sale  of  "condensed  skimmed  milk,"  an 
article  made  from  milk  from  which  the  creani 
had  been  taken,  and  containing  little  or  nO  but- 
ter fat,  was  prohibited  by  the  statute,  and  the 
fact  that  such  an  article  was  unknown  or  not 
mnrr'ictured  when  the  statute  was  enacted  was 
im       r>rial. 

[Ed.  Note.— For  other  cases,  see  Food,  Dec; 
Dig.  S  8.*] 

Appeal  from  the  Criminal  Court  of  Balti- 
more City;   John  J.  Dobler,  Judge. 

Nicholas  Relter  was  convicted  of  selling 
condensed  skimmed  milk  in  violation  of  the 
statute,  and  he  appealed.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARCE,  SCHMTJCKEK,  BURKE, 
WOBTHINGTON,  THOMAS,  and  HEN- 
RY, JJ. 

R.  SI.  Llee  Marshall  and  Arthur  Geo. 
Brown,  for  appellant  Eugene  O'Dunne  and 
Isaac  Lobe  Straus,  Atty.  Gen.,  for  the  State> 


THOMAS,  J.  Section  235  of  article  27  of 
the  Code  of  Public  General  Laws  of  1904 
(Acts  1900,  p.  868,  c.  532,  S  138f)  provides 
that:  "No  condensed  or  preserved  milk  shall 
be  manufactured  sold  or  exchanged,  or  offer- 
ed or  exposed  for  sale  or  exchange,  unless 
the  same  be  manufactured  from  or  out  of 
pure,  clean,  healthy,  fresh,  unadulterated 
and  wholesome  milk  from  which  the  cream 
has  not  been  removed  either  wholly  or  in 
part,  or  unless  the  proportion  of  milk  solids 
of  same  shall  be  In  quantity  the  eqtilvalent 
of  twelve  and  fifty  one-hundredths  per  centum 
of  milk  solids  in  crude  milk,  and  of  which 
milk  solids  three  and  fifty  one-hundredths 
per  centum  shall  be  butter  fats.  No  person 
shall  manufacture,  sell  or  exchange  or  offer 
or  expose  for  sale  or  exchange  any  condensed 
or  preserved  milk  unless  the  same  be  put  up, 
packed  or  contained  In  packages  with  the 
name  of  the  manufacturer  of  the  said  milk 
distinctly  branded  or  stamped  thereon."  The 
appellant,  Nicholas  RIeter,  of  Baltimore  city, 
was  indicted  under  this  section  of  the  Code 
for  having  unlawfully  sold.  Offered  for  sale, 
and  exposed  for  sale  condensed  and  preserv- 
ed milk,  which  had  been  manufactured  from 
and  out  of  milk  which  was  not  then  and 
there  pure,  clean,  healthy,  fresh,  unadulter- 
ated and  wholesome,  and  from  milk  from 
which  the  cream  had  been  theretofore  re- 
moved. The  Indictment  contains  five  coiuts, 
charging  in  different  language  thef'same  of- 
fense, and  to  this  indictment  the  defendant 
filed  the  following  plea: 

"And  now  comes  the  said  Nicholas  Reiter; 
and  says:  That  the  state  ought  not  further 
to  prosecute  the  said  Indictment  nor  any  one 
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of  tbe  coonts  thereof,  and  for  plea  to  each 
of  said  counts  says  that  be  Is  a  citizen  of 
the  state  of  Maryland  and  a  resident  of  the 
city  of  BRitlmore,  and  that  he  was  at  the 
times  Inentioned  In  said  Indictment,  since 
has  been,  and  now  Is  regularly  engaged 
in  carrying  on  wholesale  and  retail  grocery 
business  In  the  city  aforesaid  under  the  firm 
name  of  Nlch.  Reiter  &  Co.,  said  firm  being 
a  copartnership  and  composed  of  the  copart- 
ners as  follows,  to  wit:  Nicholas  Reiter  and 
Ambrose  J.  Reiter.  Tliat  in  the  conduct  of 
said  business,  said  firm  regularly  had  and 
kept  In  stock,  and  offered  for  sale  and  ez- 
I)osed  for  sale,  certain  cans  marked  and  la- 
belled In  manner  and  form  as  follows,  to 
wit: 

SKIMMED 

Square  H  Brand 

Condensed 

MILK 

"That  the  said  cans  so  marked  and  label- 
led as  aforesaid  contained  in  a  condensed 
or  solid  form  a  certain  product  of  pure 
cow's  milk,  commonly  known  in  commerce 
and  in  trade  as  'skimmed  milk  condensed'  or 
'condensed  skimmed  milk.'  That  the  said 
condensed  skimmed  milk  contained  in  said 
cans,  aa  aforesaid,  was  and  is  pure  skimmed 
milk  from  which  a  considerable  portion  of 
the  water  has  been  removed  by  process  of 
evaporation,  and  the  same  skimmed  milk 
was  and  is  obtained  from  pure  cow's  milk  by 
removing  therefrom  all,  or  the  greater  part 
of,  the  cream  contained  therein.  That  all 
the  milk  used  to  make  the  skimmed  milk 
so  condensed  in  said  cans  as  aforesaid  was 
and  is  pure,  clean,  healthy,  fresh,  unadul- 
terated, and  wholesome  milk  within  the 
meaning  and  Intent  of  the  laws  of  the  state 
of  Maryland,  and  in  order  to  produce  the 
said  skimmed  mUk  which  was'  and  Is  used  to 
make  the  condensed  skimmed  milk  manu- 
factured and  sold  as  the  'Square  Brand  Con- 
densed Skimmed  Milk,'  as  aforesaid,  the 
manufacturer  and  proprietor  of  said  brand 
^lerely  removed  and  removes  the  cream  from 
the  aforesaid  pure,  wholesome,  and  unadul- 
terated milk  by  a  mechanical  process  and  de- 
vice known  as  centrifugal  separation.  That 
after  and  in  consequence  of  the  removal  of 
the  cream  as  aforesaid  a  product  of  milk 
was  and  Is  thereby  obtained  which  was  and 
is  recognized  and  classified  as  an  article  of 
good  consumption  known  and  designated  as 
skimmed  milk,  and  the  said  skimmed  milk 
80  produced,  as  aforesaid,  was  and  is  pure 
skimmed  milk  within  the  meaning  and  In- 
tent of  the  laws  of  the  state  of  Maryland. 
That  as  a  necessary  result  of  removing  the 
cream  from  the  said  milk,  as  aforesaid,  all 
or  the  greater  part  of  the  butter  fat  was 
and  la  likewise  removed  from  said  milk,  so 
that  skimmed  milk  contains  little  or  no  but- 
ter fat,  and  the  skimmed  milk  sold  by  the 
.traverser  as  'Square  Brand  Condensed  Skim- 
med MUk'  as  in  said  indtctmeDt  charged  con- 


tained not  more  than  1  per  cent  of  batter 
fat.  That,  after  obtaining  pure  skimmed 
milk  by  separating  and  removing  the  cream 
from  pure  milk  as  aforesaid,  the  said  pure 
skimmed  milk  was  and  is  condensed  by 
evaporating  therefrom  a  considerable  quan- 
tity of  its  water  fluid,  and  certain  propor- 
tion of  pure  cane  sugar  was  and  is  added 
thereto  for  the  purpose  of  preserving  and 
keeping  the  same  pure.  That  so  prepared 
and  produced  as  aforesaid  the  skimmed  milk 
condensed  or  condensed  skimmed  milk  was 
and  is  put  in  cans  and  sold  to  the  trade  and 
to  the  public  generally  aa  'Square  Brand 
Condensed  Skimmed  Milk.'  That  the  product 
of  milk  commonly  known  as  "condensed  milk* 
is  classified  and  defined  in  science  and  in 
trade  as  pure  milk  from  which  a  considera- 
ble quantity  of  water  has  been  evaporated 
and  to  which  sugar  has  been  added,  and 
the  product  of  milk  known  as  'condensed 
skimmed  milk'  is  classified  and  defined  in 
science  and  in  trade  as  skimmed  milk  from 
which  a  considerable  portion  aC  water  has 
been  evaporated,  and  to  which  sugar  has 
been  added.  That  the  can  of  condensed 
skimmed  milk  as  sold  by  the  traverser  as  in 
said  indictment  charged  was  sold  by  the  de- 
fendant on  the  19th  day  of  August,  1908,  to 
Charles  Knell,  In  response  to  a  request  for 
a  can  of  condensed  milk  square  brand  and 
the  contents  of  said  can.  was  condensed  skim- 
med milk  manufactured  and  produced  from 
pure  skimmed  milk  as  aforesaid,  and  plainly 
and  conspicuously  labelled  and  marked  as 
condensed  skimmed  milk,  with  letters  rang- 
ing in  size  from  approximately  three-quarters 
of  an  Inch  square  to  one-half  of  an  Inch 
square  and  the  skimmed  milk  condensed  In 
said  can  contained  the  following  constito- 
ents,  to  wit:  74.90  per  cent,  of  total  solids ; 
1.6S.  per  cent  of  ash;  12.24  per  cent  ot 
milk  sugar;  butter  fat  less  than  LIO  of  1 
percent;  protelds  15.95  per  cent;  cane  sugar 
45.03  per  cent  Tliat  the  process  of  condens- 
ing skimmed  milk  in  cans  was  first  perfect- 
ed and  the  manufacture  and  sale  of  condens- 
ed skimmed  milk  in  cans  as  an  article  of 
commerce  and  a  food  product  was  first  be- 
gun in  or  about  the  year  1907,  and  prior  to 
that  time  skimmed  milk  was  not  condensed 
and  preserved  for  sale  in  small  cans  as  afore- 
said. All  Of  which  the  said  Nicholas  Belter 
is  ready  to  verify. 

"Wherefore  the  defendant  prays  Judgment 
and  that  by  the  court  here  he  may  be  dis- 
missed and  discharged  from  the  premises 
specified  and  contained  in  each  of  the  said 
counts  of  the  indictment." 

This  plea  was  demurred  to  by  the  state, 
and,  the  demurrer  having  been  sustained,  the 
traverser  pleaded  not  guilty,  was  tried,  con- 
victed, and  sentenced  to  pay  a  fine  of  $25. 
The  only  question  presented  by  the  record 
arises  on  the  ruling  of  the  court  on  the  de- 
murrer to  defendant's  plea.  The  contention 
of  the  appellant  is  that  "condensed  skimmed 
milk,"  manufactured  as  set  out  in  the  plea. 
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Is  a  definite  and  dtetlnct  prodnct  of  milk,  and 
BO  recognized  and  classified  In  science  and 
trade,  tbat  it  Is  a  valnable  food  product 
which  was  not  known  when  the  act  of  1900 
was  passed,  and  tbat  it  Is  therefore  not  cov- 
ered by  section  235  of  the  Code.  The  plea 
admits  that  the  condensed  skimmed  milk 
sold  by  the  appellant  was  manufactured  from 
milk  from  which  the  greater  part  of  the 
cream  had  beoi  removed,  but  the  appellant 
Insists  that  It  Is  only  the  manufacture  of 
condensed  milk  from  milk  from  which  the 
cream  has  been  removed  that  is  prohibited 
by  the  statute,  and  not  condensed  skimmed 
milk,  as  that  product  was  not  known  at  the 
time  of  the  passage  of  the  act.  ▲  glance  at 
section  235  shows  that  the  Intention  of  the 
Legislature  was  not  only  to  prevent  fraud 
and  deception  from  being  practiced  on  con- 
sumers of  condensed  milk  by  prohibiting  the 
Bale  of  any  prodnct  of  milk,  not  manufactured 
from  milk  of  the  quality  required,  under  the 
name  of  condensed  milk,  bnt  to  absolutely 
prohibit  the  sale  of  condensed  milk  manufac- 
tured out  of  milk  not  possessing  all  the  quali- 
ties required  by  the  statute.  This  section  does 
not  say  that  condensed  milk  of  the  kind  pro- 
hibited shall  not  be  sold  unless  marked  and 
branded  as  provided,  but  requires,  as  one  of 
the  means  of  preventing  the  sale  of  condensed 
milk  prohibited  by  the  section,  that  it  shall 
be  packed  in  the  ^ay  provided  with  the  name 
of  the  manufacturer  stamped  thereon.  In 
other  words,  the  primary  object  of  this  legis- 
lation was  not  to  prevent  fraud  and  Imposi- 
tion, bat  to  prohibit  the  sale  of  an  article 
deemed  by  the  Legislature  either  Injurious 
to  health  or  lacking  some  of  the  qualities  of 
healthy  food.  If  the  language  of  the  act  is 
broad  enough  to  include  condensed  skimmed 
milk,  there  Is  no  force  in  the  contention  that 
the  Legislature  could  not  have  •  Intended  the 
act  to  apply  to  condensed  skimmed  milk  sln>' 
ply  because  it  is  an  article  of  food  not  then 
known  as  the  Legislature  may  unwittingly 
have  prohibited  the  sole  of  an  article  of 
which  it  had  no  knowledge,  or  have  purpose- 
ly included  In  the  prohibition  an  article 
known  to  it,  but  as  to  the  value  of  which  as 
an  article  of  food  1^  was  not  then  fully  ad- 
vised. 

It  would  seem,  however,  from  the  other 
legislation  in.  reference  to  the  sale  of  milk 
that  the  Legislature  treated  the  regulations 
Id  regard  to  milk  as  including  skimmed  milk. 
Section  238  of  article  27  of  the  Code  of  Pub- 
lic General  Laws  of  1904, '  after  declaring 
what  milk  shall  be  deemed  sophisticated, 
adulterated  or  unwholesome,  including  milk 
"from  which  a  portion  of  the  cream  has 
been  taken,"  provides:  -  "but  nothing  in  these 
sections  shall  be  construed  as  prohibiting 
the  addition  of  snga^  in  the  manufacture  of 
condensed  or  preserved  milk,  or  to  prohibit 
the  sale  of  ^re  skimmed  milk,  when  sold 
as  such,  and  from  Cans  plainly  and  conspic- 
uously marked  with  sign  or  placard  'Sklm- 
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med  Milk,'  In  capital  letters  each  of  «  size 
not  less  than  one  inch  square."  The  obvious 
meaning  of  that  section  is, tbat  milk  from 
which  a  portion  of  the  cream  has  been  taken 
or  skimmed  milk  is  "sophisticated,  adulterat- 
ed, or  unwholesome"  milk,  and  cannot  be 
sold  except  in  the  way  provided  by  the  sec- 
tion. So  when,  by  section  235,  the  Legis- 
lature provided  tbat  no  condensed  or  preserv- 
ed milk  should  be  manufactured  or  sold,  un- 
less the  same  be  manufactured  from  milk 
"from  which  the  cream  has  not  been  removed 
either  wholly  or  in  part,"  It  meant  that  no 
condensed  or  preserved  milk  manufactured 
from  skimmed  milk  should  be  sold,  etc.  Now, 
the  plea  admits  that  the  article  sold,  called 
"condensed  skimmed  milk,"  was  manufact- 
ured from  milk  from  which  the  cream  had 
been  removed,  or  from  skimmed  milk,  and  un- 
less we  bold  tbat  the  sole  purpose  of  section 
235  was  to  prevent  fraud  and  imposition 
upon  the  consumers  of  condensed  milk  by  the 
sale  of  other  articles  or  products  under  the 
name  of  condensed  milk,  and  that  the  Legis- 
lature did  not  intend  to  prevent  the  sale  of 
articles  manufactured  from  Impure  or  un- 
wholesome milk  unless  labelled  and  sold  as 
condensed  milk,  it  seems  tbat  the  condensed 
skimmed  milk  offered  for  sale  and  sold  by  the 
appellant  clearly  falls  within  the  prohibition 
of  the  statute^  the  plain  object  of  which  was 
in  connection  with  sections  232,  283,  and  234,  to 
prevent  the  sale  of  impure  and  unwholesome 
milk,  including  skimmed  milk,  whether  sold 
as  liquid  milk  or  condensed  milk,  unless  sold 
under  the  restrictions  specially  provided.  It 
is  true  tbat  In  one  sense  condensed  skimmed 
milk  is  not  condensed  milk,  nor  is  skimmed 
milk,  bi  the  same  sense,  milk,  but  It  would 
require  a  narrow  and  unreasona,ble  construc- 
tion of  these  several  sections  of  the  Code  to 
hold  that  while  tbey  declare  skimmed  milk — 
that  is,  milk  from  which  the  cream  has  been 
taken — Impure  milk,  and  prohibit  the  sale 
of  It  except  under  the  conditions  provided, 
yet  by  taking  a  "considerable  quantity  of 
water  fluid"  from  it,  and  adding  to  It  cane 
sugar,  it  can  be  sold  without  any  restrictions 
whatever,  notwithstanding  the  express  pro- 
vision that  no  condensed  milk  sliall  be  sold 
that  is  manufactured  from  milk  from  which 
the  cream  has  been  removed.  That  the  term 
"milk"  may  Include  in  its  general  meaning 
milk  tbat  is  not  of  the  quality  required  by 
the  Code  is  illustrated  in  section  233,  where 
milk  from  which  the  cream  has  been  taken 
— that  is,  skimmed  milk — is  excepted,  and 
allowed  to  be  sold  in  a  certain  way.  In  the 
case  of  Commonwealth  t.  Gordon,  1S8  Mass. 
8,  83  N.  B.  709,  the  court  held  that  "The 
word  'mUk,'  in  Pub.  St  1882,  c.  57,  'of  the 
inspection  and  sale  of  milk,'  is  shown  by 
section  7  to  include  milk  from  which  no  part 
of  the  cream  has  been  removed,  and  we  ar^ 
of  opinion  tbat  it  is  used  as  a, general  name, 
and  In  a  sense  broad  enough  to  include 
cream.    The  offense  under  sectloa  6  of  hav- 
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Ing  in  on^'B  poBsession,  -vrltil  Intent  to  sell, 
milk  to  which  a  foreign  substance  has  been 
added,  Is  committed  by  baTiog  with  that  In- 
tent cream  to  which  boradc  acid  has  been 
added."  1  Cya  945,  note  25.  In  the  case  of 
Oommonwealth  ▼.  Smith,  149  Mass.  9,  20 
N.  B.  161,  the  court  said:  "The  complaint 
Is  for  selling  milk  not  of  the  standard  quality 
of  pure  milk;  that  Is,  milk  containing  less 
that  IS  per  cent  of  milk  solids.  The  defend- 
ant bad  a  right  to  sell  skimmed  milk,  which 
la  not  of  the  standard  quality  of  pure  milk 
from  cans  marked  in  a  certain  manner.  If 
he  sold  milk  not  of  the  standard  quality  of 
pure  milk,  and  not  sold  as  skimmed  milk 
from  dnly-marked  vessels,  he  would  be  liable 
on  this  complaint"  Under  a  statute  declar- 
ing that  milk  from  which  the  cream  has  been 
removed  Is  impure  milk,  and  prohibiting  the 
sale  of  impure  milk,  it  would  not  be  a  sufS- 
dent  answer  to  the  charge  of  violating  the 
statute  to  say  that  the  artlde  sold  was  skim- 
med milk ;  so,  under  the  sections  of  the  Ckxie 
referred  to,  prohibiting  the  sale  of  impure 
condensed  milk,  that  is  condensed  milk  man- 
ufactured from  milk  from  which  the  cream 
has  been  removed,  an  indictment  charging  the 
sale  of  Impure  condensed  milk  cannot  be 
effectively  met  by  the  plea  that  the  article 
sold  was  "condensed  skimmed  milk." 

We  cannot  therefore  accept  the  view  earn- 
estly pressed  by  the  learned  counsel  for  the 
appellant,  but  concurring  In  the  conclusions 
reached  by  the  court  below,  must  aflSrm  the 
Judgment 

Judgment  afiSrmed,  with  costs. 


out  Hd.  4T4) 

FBLGNER'S  ADM'RS   v.   SLINQLUFP. 
SLINGLUFP  V.  FELGNBR'S   ADM'RS. 

(Oourt  of  Appeals  of  Maryland.    Jan.  12,  1909.) 

1.  MoBTaAQES  (J  295*)— Acquisition  of  Pbop- 

KBTY  BY  MOBTGAQEE — MEBQEB. 

Where,  prior  to  a  deed  by  mortgagors  to 
mortgagee,  the  mortgage  bad  been  assigned  to  a 
third  person,  there  was  no  merger  of  the  mort- 
gage, since  for  that  there  must  be  a  union  of 
titles  in  the  same  person  at  the  same  time. 

[Ed.   Note. — For  other  cases,   see  Mortgages, 
Cent  Dig.  {  829 ;   Dec.  Dig.  S  29o.»] 

2.  MoBTOAGEs  (§  295*)— Acquisition  or  Pbop- 

EBTT    BT    MOKTGAOEB— MEBOEE. 

Though  the  equity  of  redemption  is  acquir- 
ed by  the  mortgagee,  the  mortgage  is  not  there- 
by necessarily  merged,  but  it  depends  on  mort- 
gagee's intent;  and,  where  it  is  for  bis  benefit 
to  do  so,  the  presumption  is  that  he  intended  to 
keep  the  mortgage  alive. 

[Bd.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  i  819 ;   Dec  Dig.  i  295.*] 

3.  MoBTOAoes   (S  378*)  —  Conclusiveness  — 

MOBTGAGE   FoBECLOSUBE   PbOCEEDINOS. 

The  doctrine  of  res  judicata  applies  to  a 
mortgage  foreclosure  proceeding  under  a  power 
of  sale  as  it  does  to  other  judicial  proceedings. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  f  378.»] 


4.  MOBTGAGES     (5     37S*)— FOKECLOSUBE— OOL- 

ZATEBAi,  Attack. 

A  mortgage  foreclosure  proceeding  under  a 
power  of  sale  cannot  be  attacked  collaterally. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  }  1140;  Dec.  Dig.  S  378.*] 

5.  MoBTOAOES  (i  372*)— FoBECix>snBE  Sals- 
Title  Acquibed. 

Under  Code  Pub.  Gen.  Laws  1904,  art  66, 
I  11,  providing  that  a  mortgage  foreclosure  sale 
under  power  of  sale  shall  pass  the  title  which 
mortgagor  bad  "at  the  time  of  recording  the 
mortgage,"  a  sale  passes  title,  though  at  the 
time  of  foreclosure  mortgagor  may  have  been 
without  title. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  i  372.*] 

6.  Mobtoaoes  (I  878*)  —  FoBECixwuBB  —  Bf- 

rECT. 

Where  a  mortgage  foreclosure  sale  was 
made  to  perfect  what  was  deemed  to  I>e  a  de- 
fective title  under  a  deed  from  mortgagors  or 
mortgagee,  the  title  tliereby  acquired  by  mort- 
gagee did  not  destroy  tlie  equity  which  one  of 
the  mortgagors  bad  under  an  agreement  that  the 
deed  should  be  executed  to  mortgagee,  but  that 
such  mortgagor  should  have  the  surplus,  if  any, 
if  the  mortfagee  should  sell  the  premises  for 
more  than  his  claim. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  {  37a*] 

7.  MOBTOAGES     (8     378*)— FOBECLOSUBK— COH- 

CXbSIVENESS— MATTEBS  CONCLUDED. 

A  mortgage  foreclosure  proceeding  under  a 
power  of  sale,  confirmed  by  the  court  is  not  ret 
judicata  of  a  subsequent  bill  by  one  of  the  mort- 
gagors against  mortgagee  for  an  accounting,  un- 
der an  agreement  to  execute  a  deed  to  mort- 
gagee, but  that  such  mortgagor  should  have  tlie 
surplus,  if  any,  if  the  premises  should  l>e  sold  for 
more  than  mortgagees  claim. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  I  378.*] 

8.  MoBTOAOES  (I  376*)  — AocotJNxmo  — Bvi- 

DENCE— SUFFICIENCT. 

Evidence  upon  a  bill  for  an  acconnting,  un- 
der an  alleged  agreement  by  mortgagors  to  deed 
the  premises  to  mortgagee,  but  that  one  of  them 
should  take  any  balance  over  mortgagee's  claim. 
held  to  establish  that  there  was  such  an  agree- 
ment 

[Ed.  Note.— For  other  eases,  see  Mortgages, 
Cent  Dig.  |  1132;  Dec  Dig.  i  376.*] 

9.  MOBTOAOBS  (i  876*)  —  ACOOUNTIHO  —  B?i- 
DENCB— SUFFIOIEWCT. 

Evidence  held  not  to  show  a  mistake  in  the 
amount  of  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  i  376.*] 

10.  MOBTOAGEB     (§     376*)— AOCODKTIITa— EVI- 
DENCE—SUFTICIENCT. 

Evidence  held  not  to  show  that  mortgagor 
was  entitled  to  a  certain  credit 

[EM.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  i  376.*] 

11.  MOBTOAGES  (8  376*)— Acoouwtiho. 

The  mortgagor  was  properly  not  charged 
with  the  costs  of  a  mortgage  i:oreclo8ure  sale  of 
the  premises,  where  there  was  no  necessity  for 
that  proceeding,  and  under  the  agreement  it 
shonld  not  have  been  resorted  to  without  con- 
sulting mortgagon. 

[Bd.  Note.— For  other  cases,  see  Mortgages. 
Cent  Dig.  8  1132;  Dec  Dig.  S  376.*] 

12.  MOBTOAGES  (§  37G*)— AOCOUNTIRO. 

The  mortgagor,  should  not  be  charged  witb 
the  expenses  connected  with  a  supposed  defect 
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in  the  title,  where  she  was  in  no  wise  responsi- 
ble therefor,  and  was  not  consulted  about  the 
expenses. 

[E2d.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  i  376.*! 

13.  IHIBBBST  (I  17*)  — Ihtkbest  upor  Irteb- 
£SI. 

Interest  upon  mortgage  interest  notes  can- 
not be  allowed,  where  mortgagee  proceeded 
throaghont  upon  the  principle  that  because  of 
default  in  an  interest  note  the  entire  mortgage' 
debt  had  become  due. 

[Ed.  Note.— For  other  cases.  Bee  Interest, 
Dec.  Dig.  i  17.*1 

14.  INTEBEST   (S    17*)— IRTKBEST   UPOR    InTEB- 
KST. 

Interest  upon  mortgage  interest  notes  can- 
not be  allowed,  where  there  was  not  only  no  un- 
derstanding that  such  interest  should  be  charg- 
ed, bat  the  contrary  is  to  be  inferred. 

[Ed.  Note.— For  other  cases,  see  Interest, 
Dec.  Dig.  {  17.*] 

16.  MORTOAGES  (8  376*)— ACCOUNTIRO. 

Upon  a  bill  for  an  accounting,  under  an 
agreement  by  mortgagors  to  deed  the  premises 
to  mortgagee,  but  that  one  of  the  mortgagors 
should  have  the  surplus,  if  any,  over  mortgagee's 
claim,  an  item  for  advertising  a  sale,  which  was 
withdrawn  at  mortgagor's  request,  should  have 
been  allowed  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  i  378.*] 

16.  MOBTOAOES  (8  376*>— ACCOURTINO. 

A  charge  for  a  watchman  employed  for 
the  protection  of  the  premises,  or  to  prevent  the 
insurance  from  becoming  invalid,  should  be  al- 
lowed. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Dec.  Dig.  {  376.*] 

17.  RLEDOEB   (t  80*)— INABILITY   OF  PLEDGEE. 

A  mortgagee  to  whom  an  endowment  pol- 
icy was  assi^ed  as  additional  security  should 
be  charged  with  interest  on  the  amount  receiv- 
ed on  the  policy,  where  he  has  unnecessarily 
delayed  in  its  collection.  i 

[EVl.  Note.— For  other  cases,  see  Pledges,  Dec. 
Dig.  8  3a*] 

18.  MOBTOAGXS  (8  376*)— ACCOURTIRG— Irtee- 
ESf. 

On  a  bill  for  an  accounting,  under  an  agree- 
ment by  mortgagors  to  deed  the  premises  to 
mortgagee,  but  that  one  of  the  mortgagors 
should  have  the  surplus,  if  any,  over  mortgagee's 
claim,  interest  on  the  balance  found  due  mort- 
gagor should  be  allowed  from  the  date  of  an 
account  rendered  by  mortgagee  in  response  to  a 
request  therefor  by  mortgagor. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Dec  Dig.  8  376.*] 

Cross-Appeals  from  Clrcait  Court  of  Balti- 
more City;  TboB.  Ireland  Elliott,  Judge. 

BUI  by  Ann  M.  Slinglafr  against  Edward 
It.  Feigner.  Decree  for  complainant,  and, 
Feigner  having  died,  hla  administrators  ap- 
peal, and  complainant  enters  a  cross-appeal. 
Canse  remanded  for  further  proceedings, 
without  reversing  or  affirming. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PBAROB,  SOHMUCKBB,  BURKE. 
THOMAS,  BENRT,  and  WORTHING- 
TON,  JJ. 

Vernon  Cook,  for  appellants.  J.  Kemp 
Bartlett  and  William  L.  Marbury,  for  appel- 
lee. 


BOXD,  C.  J.  Mrs.  Ann  M.  Sllngluff  filed  a 
bill  In  equity  against  Edward  L.  Feigner  for 
an  accounting  for  all  sums  of  money  received 
by  him  from  a  property  previously  owned  by 
her,  and  prayed  for  a  discovery  and  a  de- 
cree In  personam  against  him  for  such  amount 
as  may  be  found  to  be  due  her.  The  lower 
court  decreed  that  he  pay  her  the  sum  of 
$3,802.03  and  costs,  and,  Mr.  Feigner  having 
died,  his  administrators  were  made  parties 
defendant,  and, entered  an  appeal  from  that 
decree.  A  cross-appeal  was  entered  by  Mrs. 
Sllngluff.  On  the  2Gth  of  September.  1899, 
Horace  Sllngluff,  husband  of  the  plaintiff, 
gave  a  mortgage,  In  which  she  joined,  to  Mr. 
Feigner  for  $22,000,  on  a  property  In  Balti- 
more county  called  "Upton."  Mr.  SUnglulf 
afterwards,  took  the  benefit  of  the  bankrupt 
law,  and  on  March-  27,  1900,  the  mortgage 
was  foreclosed,  and  the  property  purchased 
by  Mr.  Feigner.  At  that  time  large  improve- 
ments which  Mr.  Sllngluff  had  begun  were 
incomplete,  and  the  dwelling  house  was  con- 
sequently In  bad  condition.  Mr.  Feigner 
agreed  with  Mrs.  SUugluff  that  be  would 
complete  the  repairs  which  were  In  course  of 
construction,  keep  an  account  of  the  moneys 
expended  thereon,  and,  when  completed, 
would  convey  the  property  to  her,  who  with 
her  husband  was  to  glvie  Mr.  Feigner  a  note 
secured  by  mortgage  upon  said  property. 
The  parties  do  not  materially  differ  as  to  the 
terms  of  that  agreement;  the  principal  dif- 
ference being  that  the  plaintiff  claims  It  was 
made  before  the  foreclosure  sale  of  March  27, 
1900,  and  the  defendant  that  It  was  made 
shortly  afterwards.  On  May  1,  1901,  a  deed 
was  executed  for  the  property  to  Mrs.  Sllng- 
luff, and  Mr.  and  Mrs.  Sllngluff  gave  Mr. 
Feigner  a  mortgage  of  that  date  to  secure 
a  note  for  $30,495,  payable  three  years  after 
date  and  six  Interest  notes  for  $913.85  each ; 
one  being  payable  every  six  months  after 
date.  The  principal  sum  Included  the  origi- 
nal mortgage  of  $22,000,  the  repairs  made  by 
Mr.  Feigner  amounting  to  $4,896.74,  the  costs 
of  the  foreclosure  proceedings  $687.40,  In- 
cluding a  fee  of  $500  to  Mr.  Dlllehunt,  who 
was  the  attorney  who  made  the  sale,  and 
$2,367.90  interest  to  May  1,  1901,  which,  to- 
gether with  an  adjustment  of  taxes,  $17.97, 
amounted  to  $30,495.01.  We  do  not  under- 
stand the  correctness  of  those  sums  to  be 
questioned,  but  the  plaintiff  claims  that  there 
should  have  been  a  credit  of  $1,400  for  rent 
received  from  David  Hutaler,  which  will  be 
referred  to  later.  As  additional  security,  Mr. 
and  Mrs.  Sllngluff  agreed  to  assign  to  Mr. 
Feigner  an  endowment  policy  of  Insurance 
Issued  on  the  life  of  Horace  Sllngluff  for  the 
sum  of  $5,000,  which  at  the  time,  by  reason 
of  certain  accumulations,  had  a  cash  value  of 
something  over  $7,000.  The  Slingluffs  also 
agreed  to  furnish  the  dwelling  house,  to  pro- 
vide a  gardener,  and  do  what  they  could  to- 
wards securing  a  good  rental.    The  object  of 


•For  otlier  cases  cm  wme  toplo  and  section  NDUBBR  In  Dec.  ft  Am.  Digs.  1907  to  date,  *  Reporter  Indaxe* 


Digitized  by 


Google 


980 


71  ATLANTIC  REPORTER. 


(Md. 


tblB  was  to  get  the  property  In  a  condition 
that  would  enable  them  to  dispose  of  It  to  the 
best  advantage,  In  order  to  pay  off  the  mort- 
gage and  have  some  surplos  for  the  benefit 
of  Mrs.  Sllogluff,  which  she  claims  It  was 
agreed  she  should  have.  The  Insurance  poli- 
cy was  assigned  to  Mr.  Feigner,  but  the  trus- 
tees In  bankruptcy  of  Mr.  Slingluff  made  a 
demand  for  it,  and  after  some  litigation  the 
matter  was  finally  compromised  by  dividing 
the  value  of  the  policy,  which  resulted  In  Mr. 
Feigner  receiving  $3,574.15.  Mr.  Slingluff, 
who  represented  his  wife,  and  Mr.  DlUehnnt, 
who  represented  Mr.  Feigner,  who  was  his 
father-in-law,  practically  agree  as  to  what 
that  agreement  was,  excepting  Mr.  Slingluff 
clalniB  that  the  rents  for  1900  were  to  go  to 
Mr.  Feigner,  while  Mr.  DUlebuht  contends 
that  the  payment  of  rents  to  him  was  to  be- 
gin with  those  of  1901.  The  rents  were  de- 
rived from  the  property  during  the  summer 
fieason.  Mr.  Slingluff  rented  the  property  to 
David  Hutzler  for  the  summer  of  1900  at 
$1,400,  to  liouls  Hamburger  for  the  summer 
of  1901  at  $1,400,  and  to  Levi  Grelf  for  the 
summer  of  1902  at  $1,200,  and  Mr.  and  Mrs. 
Slingluff  expended  money  and  time  with  a 
view  to  making  the  property  attractive  to 
purchasers. 

There  were  a  number  of  interviews  be- 
tween Mr.  Slingluff  and  Mr.  DiUebunt,  and 
considerable  correspondence  passed  between 
them,  some  of  which  will  be  hereafter  re- 
ferred to;  the  letter  of  October  11,  1902, 
ttearing  more  particularly  on  the  agreement 
that  Mrs.  Slingluff  was  to  have  the  surplus, 
over  and  above  the  claims  and  expenses  of 
Mr.  Feigner,  out  of  a  sale  of  the  property. 
On  February  24,  1903,  a  deed  was  executed 
by  the  SUngluffs  to  Mr.  Feigner  for  the 
[property  embraced  In  the  mortgage,  which 
was  duly  delivered  to  Mr.  Dlllebunt,  but  he 
put  It  In  bis  safe  and  never  recorded  it  On 
April  17,  1903,  Mr.  Dlllebunt,  as  assignee  of 
the  mortgage,  reported  a  sale  of  the  property 
under  the  power  of  sale  to  the  circuit  court 
^or  Baltimore  county,  in  which  report  he 
states  that  he  sold  the  property  on  April  8, 
1903,  to  Mr.  Feigner  for  $24,000.  That  sale 
-was  in  due  course  ratified  by  the  court,  an 
auditor's  report  was  filed  and  ratified,  and 
the  deed  was  made  by  Mr.  Dlllebunt,  as- 
signee, to  Mr.  Feigner  on  May  13, 1903.  Both 
Mr.  and  Mrs.  Slingluff  deny  any  knowledge 
■of  that  foreclosure  sale  until  the  matters  con- 
nected with  this  suit  were  placed  In  the 
handd  of  Mr.  Bartlett,  who,  they  allege,  first 
told  them  of  It,  and  they  claim  that  they 
supposed  the  deed  which  they  executed  had 
passed  the  title  to  Mr.  Feigner,  subject  to 
the  agreement  which  they  say  tben  existed. 
Before  this  bill  was  filed  Mr.  Feigner  had  sold 
part  of  the  property  to  Charles  D.  Fitzgerald 
for  $27,500  (as  we  understand  the  amount), 
.and  the  balance  to  the  Western  Maryland 
Railroad  Company  for  $5,812.50,  and  the 
plaintiff  dalma  that  the  purchase  money  re- 


ceived, the  Insurance  money,  and  rents  more 
than  paid  Mr.  Feigner,  who  she  alleges  was 
compelled  to  give  her  the  surplus  under  the 
agreement.  The  defendant  denies  there  was 
any  surplus,  but  contends  that  if  there  was, 
the  foreclosure  proceedings  preclude  any  re- 
covery. The  first  question,  therefore,  to  be 
determined  by  us  is  the  effect  of  those  pro- 
ceedings. 

1.  We  cannot  agree  with  the  counsel  for 
Mrs.  Slingluff  that  there  was  a  merger  by  vir- 
tue of  the  deed  of  February  24, 1903.  A  sufB- 
cient  answer  to  that  contention  is  that  before 
the  deed  was  made,  to  wit,  on  October  31, 
1902,  the  mortgage  had  been  assigned  to  Mr. 
Dlllebunt  While  he  undoubtedly  took  the 
assignment  subject  to  all  equities  existing 
between  the  mortgagor  and  mortgagee,  the 
legal  title  was  transferred  to  him,  and  hence 
there  was  no  merger  by  reason  of  the  deed 
to  Mr.  Feigner.  The  general  rule  is  that  "in 
order  for  the  mortgage  to  be  extinguished 
by  the  union  of  titles  of  the  mortgagor  and 
the  mortgagee,  such  titles  must  unite  in  the 
same  person  at  one  and  the  same  time."  20 
Am.  &  Eng.  Ency.  of  Law,  1068.  Even  when 
a  mortgagee  acquires  the  equity  of  redemp- 
tion in  his  own  name,  It  does  not  necessarily 
follow  that  the  mortgage  becomes  merged  and 
extinguished,  but  It  depends  upon  the  Inten- 
tion of  the  mortgagee;  and,  when  it  Is  for 
his  benefit  to  do  so,  the  presumption  is  that 
he  Intended  to  keep  the  mortgage  alive.  Id, 
1064;   Poke  V.  Reynolds,  31  Md.  106. 

2.  But  notwithstanding  there  was  no  mer- 
ger, and  assuming  for  the  present  that  there 
was  an  agreement  that  the  surplus  derived 
from  the  sale  of  the  property  was  to  go  to 
Mrs.  Slingluff,  which  we  will  consider  later, 
was  the  effect  of  the  foreclosure  proceedings 
such  as  the  defendant  contends  for?  It  can- 
not be  doubted  that  the  doctrine  of  res  ad- 
Judicata  applies  to  a  mortgage  foreclosure 
proceeding,  such  as  this,  as  it  does  to  other 
Judicial  proceedings,  and  of  course  the  pro- 
ceedings taken  in  reference  to  the  foreclo- 
sure of  the  mortgage  cannot  be  attacked 
collaterally.  Again  we  must  differ  from  the 
position  taken  by  the  counsel  for  the  plaintiff 
that  inasmuch  as  Mrs.  Slingluff  had  no  title 
at  the  time  of  the  foreclosure,  the  sale  pass- 
ed no  title.  The  statute  expressly  provides 
that  "all  such  sales,  when  confirmed  by  the 
court  and  the  purchase  money  is  paid,  shall 
pass  all  the  title  which  the  mortgagor  had 
in  the  said  mortgaged  premises  at  the  time 
of  the  recording  of  the  mortgage."  Section 
11,  art  66,  Code  Pub.  Gen.  Laws  1904.  It 
that  were  not  so,  and  it  only  passed  the  title 
which  the  mortgagor  had  at  the  time  of  the 
foreclosure;  tiie  mortgagor  could  deprive  the 
mortgagee  of  the  security  by  selling  the  prop- 
erty. The  case  of  Queen  City  Bidg.  Ass'n 
V.  Price,  53  Md.  397,  cited  by  the  plaintiff. 
Involved  an  altogether  different  question. 
There  It  was  held  that  the  supposed  power 
of  sale  was  invalid,  and  hence  the  sale  and 
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the  Bntseqnent  proceedings  were  void.  It 
was  there  said  that  "the  mortgage  stood  as 
If  no  power  of  sale  had  been  Inserted  In  It," 
but  In  this  case  there  Is  no  question  about 
the  validity  of  the  power  of  sale;  and,  If  It 
could  no  longer  be  exercised  by  reason  of  the 
deed,  the  objection  should  have  been  made 
in  the  foreclosure  case,  or  if  the  plalntlCt  was 
kept  In  ignorance  of  It,  by  reason  of  the  con- 
duct of  the  mortgagee,  a  bill  of  review,  or 
some  appropriate  proceeding  in  that  court, 
was  the  proper  remedy.  If  It  be  necessary  to 
have  that  sale  set  aside. 

3.  But  is  that  necessary  nnder  the  circum- 
stances of  this  case?  The  plaintiff  Is  not 
contending  that  title  to  the  property  did  not 
pass  to  Mr.  lelgner.  On  the  contrary,  she 
contends  that  it  had  already  passed  by  the 
deed.  Mr.  Dlllehunt  thus  explains  in  his  tes- 
timony why  the  foreclosure  proceedings  were 
taUen:  "After  having  gotten  that  deed  I  was 
afraid  to  record  it  because  of  the  relation- 
ship between  the  mortgagor  and  mortgagee — 
I  was  afraid  that  somebody  would  say  that 
they  made  it  under  duress,  or  something  of 
that  sort— 1  was  a  little  fearful  of  It,  and  I 
did  not  record  the  deed,  and  then  followed 
those  foreclosure  proceedings."  He  also  said 
be  thought  at  first  of  having  the  deed  made 
to  him,  "so  in  case  there  was  any  trouble, 
the  mortgage  then  could  be  foreclosed,"  but 
he  clwnged  his  mind,  and  thought  it  looked 
better  to  have  It  made  to  Mr.  Feigner.  The 
object  of  the  foreclosure  proceedings  is  thus 
clearly  shown  to  have  been  simply  to  acquire 
the  title  in  a  way  that  Mr.  Dlllehunt  tnought 
was  free  from  question,  but  he  does  not  say 
that  he  ever  notified  either  Mr.  or  Mrs.  Sllng- 
luff  of  those  proceedings,  or  of  his  intention 
to  80  proceed,  and  both  of  them  swore  that 
they  were  not  aware  of  them.  He  never  told 
them  that  he  had  not  placed  the  deed  on  rec- 
ord, and  Mr.  Sllngluff  testified  that  when  he 
heard  of  the  sales  made  by  Mr.  Feigner,  he 
supposed  they  were  made  under  the  deed. 
It  is  dlflScnlt  to  believe  that  Mr.  and  Mrs. 
Sllngluff  would  have  executed  the  deed  on 
February  24,  1903,  If  they  had  supposed,  or 
if  Mr.  Dlllehunt  had  then  told  them,  that  he 
would  advertise  the  property  for  sale  under 
the  mortgage  In  less  than  a  month,  which  he 
did.  In  Mr.  Sllngluff's  letter  of  March  1, 
1902,  he  appealed  to  Mr.  Dlllehunt  not  to 
advertise  the  property  as  he  was  then  think- 
ing of  doing.  He  said  that  they  would  "be 
mortified  and  humbled. In  the  eyes  of  the 
community,  and  all  our  effort  set  at  naught, 
and  my  business  Injured  by  having  the  place 
advertised  for  sale  at  foreclosure  proceed- 
ings." He  offered  to  make  a  deed  which  Mr. 
DHlehnnt  was  to  hold  until  April  1st,  and  If 
they  in  the  meantime  paid  the  interest  due, 
he  was  to  return  the  deed,  and  if  the  Interest 
was  not  paid  by  that  time,  Mr.  Dlllehunt 
was  to  put  the  deed  on  record,  and  they  were 
to  give  quiet  and  peaceful  possession  of  the 
property.    No  deed  was  then  given,  but  on 


April  4,  1002,  ?911.51  was  paid,  for  Interest. 
On  October  11,  1902,  Mr.  Dlllehunt  wrote  a 
letter  to  Mr.  Sllngluff,  in  which  he  said:  "In- 
closed please  find  deed  to  be  executed  by 
yourself  and  wife  under  the  agreement  In 
consideration  of  Mr.  Feigner's  forbearance 
to  foreclose  the  mortgage  on  Tipton  you  were 
to  give  him  an  absolute  deed  for  the  prop- 
erty, be  agreeing  on  his  part  to  allow  you  to 
sell  the  property  before  March  Ist  next  and 
pay  him  his  claim  and  expenses,  you  to  take 
any  balance  left  After  March  1st  next,  be 
win  be  privileged  to  sell  the  property  at  bis 
own  price  without  any  recourse  to  him  by 
you  or  your  wife  or  any  one  else."  That 
deed  was  not  executed  for  some  reason,  and 
was  lost,  but  another  one  was  sent  later, 
which  was  the  one  executed  February  24, 
1903.  Mr.  Dlllehunt  was  asked  whether  that 
deed  was  drawn  in  accordance  with  the  let- 
ter of  October  11th,  and  replied  that  it  was 
not.  "It  was  a  new  agreement,  with  the 
same  contents  in  it,"  "really  a  renewal  of 
the  old  agreement,  that  Is  what  It  was." 
And  he  admitted  on  cross-examination  that 
the  Sllngluffs  did  not  agree  on  February  24, 
1903,  that  all  their  rights  were  to  expire  on 
March  1st 

It,  therefore,  appears  from  Mr.  DUlehunf s 
own  testimony,  and  the  letters,  that  the  ol>- 
Ject  in  making  the  deed  was  to  avoid  a  fore- 
closure, and  that  the  foreclosure  proceedings 
were  taken  in  order  that  the  title  might  be 
perfected,  which  Mr.  Dlllehunt  thought 
doubtful  under  the  deed  alone,  and  not  for 
the  purpose  of  getting  rid  of  whatever  rights 
Mrs.  Sllngluff  had  acquired  under  the  agree- 
ment. Indeed  no  other  conclusion  could  be 
reached  without  implying  that  Mr.  Dlllehunt 
was  guilty  of  fraud,  for  he  does  not  pretend 
that  he  informed  Mr.  and  Mrs.  Sllngluff  that 
he  would  riot  make  use  of  the  deed,  or  that 
he  had  not  recorded  It.  The  sale  was  made 
under  proceedings  which  had  been  begun  on 
October  31,  1902 — ^nearly  four  months  before 
the  deed  of  February  24,  1903— and  must 
have  been  advertised  in  about  three  weeks 
after  the  deed  was  made,  as  the  report 
shows  It  was  advertised  for  more  than  20 
days  before  the  day  of  sale,  which  was  April 
8, 1903.  It  cannot  be  pretended  that  there  is 
anything  in  the  record  to  suggest  much  less 
prove,  any  agreement  or  arrangement  be- 
tween February  24th  and  the  advertisement 
or  sale  of  the  property,  by  which  such  rights 
as  Mrs.  Sllngluff  had  In  the  surplus,  by  vir- 
tue of  the  agreement,  were  surrendered,  or 
were  Intended  to  be  surrendered,  and  it  is 
difficult  to  Imagine  a  more  effectual  way  of 
misleading  the  Sllngluffs  than  was  adopted, 
If  such  effect  must  be  given  the  foreclosure 
proceedings  as  is  now  claimed  for  them.  In 
Justice  to  Mr.  Dlllehunt  we  must  say  that 
his  testimony  shows  that  no  such  effect  was 
intended,  but  the  sale  was  made,  according 
to  him,  to  perfect  what  he  deemed  would  be 
a  defective  title  nnder  the  deed.   That  being 
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so,  we  must  hold  tbat  the  title  acquired  by 
Mr.  Feigner  under  the  foreclosure  sale  was 
not  Intended  to,  and  did  not,  destroy  the 
equity,  it  any,  which  Mrs.  Sllngluff  acquired 
under  the  agreement,  and  which  resulted  in 
the  execution  of  the  deed.  If  the  SllnglufCs 
were'  not  aware  of  the  sale,  they  could  not 
be  expected  or  required,  under  the  circum- 
stances, to  object  to  it,  and  if  they  did  know 
of  It,  they  could  not  be  supposed  to  beUeve 
or  know  that  it  was  intended  thereby  to 
give  any  greater  effect  to  it  than  Mr.  Dllle- 
hunt  admits,  namely,  to  perfect  what  he 
thought  was  a  defective  title.  They  certain- 
ly did  not  have  any  reason  to  believe  that 
such  equity  as  they  acquired  when  or  before 
the  deed  was  given  was  Intended  thereby  to 
be  destroyed.  We  cannot  therefore  hesitate 
to  hold  that  under  the  peculiar  circumstances 
of  this  case  the  plaintiff  is  not  precluded  by 
the  ratification  of  the  sale  from  obtaining 
the  relief  sought  in  this  case. 

4.  The  ratification  of  the  audit  at  first 
seemed  to  present  more  dlfBculty,  in  so  far 
as  some  of  the  items  involved  are  concerned. 
But  on  further  consideration  we  have  no 
doubt  about  them.  It  Mrs.  SllnglutC  had 
either  actual  or  constructive  notice  of  the 
foreclosure  proceedings,  as  may  be  conceded, 
it  is  clear  that  If  she  is  right  in  her  conten- 
tion as  to  the  agreement,  it  could  not  have 
been  the  Intention  of  the  parties  that  after 
she  and  her.  husband  had  executed  and  de- 
livered the  deed,  with  the  understanding 
that  she  should  have  the  surplus,  if  any,  If 
the  property  could  be  sold  for  more  than  the 
claim  of  Mr.  Feigner,  she  was  to  be  further 
subjected  to  large  expenses  In  perfecting  the 
title,  especially  without  any  notice  to  her  of 
the  necessity  or  desirability  of  proceedings 
to  accomplish  that  end.  She  not  only  did 
not  contest  the  proceedings,  but  If  she  had 
actually  known  of  them  she  might  very  well 
have  concluded  that  they  did  not  affect  her. 
She  was  not  claiming  the  equity  of  redemp- 
tion which  the  law  gave  her  as  mortgagor. 
On  the  contrary  she  had  surrendered  it,  as 
she  and  her  husband  believed  then,  and  do 
not  deny  now.  The  sale  under  the  power 
was  to  pass  the  Interest  she  had  when  the 
mortgage  was  recorded,  and  not  such  as  she 
acquired  afterwards  from  the  mortgagee.  If 
she  had  filed  exceptions  to  the  sale,  and  the 
court  was  of  the  opinion  that  Mr.  Dlllehunt's 
fears  were  well  founded.  It  might  have  very 
properly  overruled  the  exceptions,  on  the 
ground  that  Mrs.  Sllngluff  could  not  be  finan- 
cially injured  by  the  proceeding.  If  her  con- 
tention as  to  the  agreement  was  right.  And 
after  the  sale  was  ratified  the  assignee  of 
the  mortgage  might  very  well  have  claimed 
the  right  to  have  an  audit  made,  so  as  to 
have  the  accounts  between  him  and  the  real 
owner  of  the  mortgage  stated.  There  was  no 
attempt  to  secure  a  decree  iu  personam 
against  Mrs.  Sllngluff  for  the  balance  as 
shown  by  that  audit,  and  there  could  not 


have  been  without  service  on  her,  and  then 
a  court  of  equity  would  not  have  passed  a 
personal  decree  against  her,  if  she  bad  es- 
tablished the  claim  she  now  makes.  It  would 
be  a  fraud  on  her  which  a  court  of  equity 
would  not  assist  In,  If  satisfied  that  her 
agreement  was  such  as  she  now  claims.  Aft- 
er discussing  the  subject.  It  is  said  in  Story's 
Equity  Pleading,  {  783a:  "But  a  former  ad- 
judication, even  In  a  court  of  equity,  wUl  not 
be  a  bar  to  a  subsequent  bill,  unless  the  case 
made  by  the  latter  and  the  equity  are  sub- 
stantially the  same.  It  is  said  the  grounds 
of  the  latter  suit  must  be  substantiaUy  Idai- 
tical  with  those  of  the  former."  That  l>eing 
so,  as  it  undoubtedly  Is,  and  the  equity 
claimed  in  this  case  being  substantiaUy  dif- 
ferent, and  by  no  means  identical  from  that 
determined  by  the  ex  parte  proceedings  in 
the  ch:cult  court  for  Baltimore  county,  we 
are  of  opinion  that  they  do  jaot  preclude  the 
plaintiff  from  asserting  her  claim  under  this 
bUl. 

As  it  was  not  raised  at  the  argument,  we 
have  not  deemed  It  necessary  to  discuss  the 
question  whether  the  defense  of  res  adjudi- 
cata  was  properly  presented  In  this  case,  in- 
asmuch as  it  was  not  made  In  the  pleadings, 
or  the  further  question  whether  section  36, 
art.  5,  of  Code  Pub.  Gen.  Laws  19<H,  would 
require  us  to  consider  that  defense,  although 
not  raised  below.  We  would  only  add  that  it 
Is  not  altogether  free  from  doubt,  as  the  evi- 
dence which  might  be  used  for  that  defense 
was  perhaps  admissible  for  other  purposes, 
and  hence  we  say  it  is  at  least  doubtful  wheth- 
er section  36,  art.  5,  would  apply.  That  sodi 
defenses  should  be  raised  in  equity  by  the 
pleadings  is  the  general  rule.  9  Ency.  of  PI. 
&  Pr.  616,  and  notes ;  Phelps  on  Jurld.  E^q.  { 
63;  Barren's  Chy.  Pr.  129;  Wagoner  v.  Wag- 
oner, 76  Md.  311,  25  Atl.  338.  But  we  will 
base  our  decision  on  the  grounds  stated  above. 

6.  We  come  now  to  the  question  whether 
there  was  such  an  agreement  as  the  plaintiff 
claims.  It  cannot  be  doubted  that  there  was 
at  one  tim&  After  Mr.  Sllngluff  failed,  be 
and  his  wife  on  the  one  hand,  and  Mr.  DUIe- 
hunt,  representing  Mr.  Feigner,  on  the  other 
hand,  were  endeavoring  to  arrange  so  that 
Mr.  Feigner  would  not  lose  as  mortgagee,  and 
Mrs.  Sllngluff  would  eventually  get  something 
out  of  the  property.  In  their  effort  to  accom- 
plish that,  she,  together  with  her  husband,  be- 
came responsible  for  a  mortgage  of  $30,493, 
and  assigned  the  policy  of  insurance  which 
was  then  supposed  to  be  worth  over  $7,000. 
Mr.  and  Mrs.  Sllngluff  apparently  worked 
earnestly  to  pay  Mr.  Feigner  the  interest,  and 
to  save  something  for  themselves.  Mr.  Dille- 
hunt  was  evidently  anxious,  and  feared  that 
his  father-in-law  might  not  recover  the  money 
which  he  had  loaned  for  him,  and  was  also 
kindly  disposed  towards  the  Slingluffs.  The 
mortgage  was  dated  May  1, 1901,  and  the  first 
interest  was  due  November  1, 1901,  and  by  that 
time  Mr.  Dlllehunt  had  received  $1,400  from 
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Mr.  Etamburger  for  rent  of  the  property, 
wblcb  be  claims  was  to  be  applied  to  the 
principal.  The  letter  of  Mr.  Sllnglnff  of 
March  1, 1902,  admitted  that  there  was  Inter- 
est due,  which  would  seem  to  corroborate  Mr. 
DUlehnnt.  In  that  letter  Mr.  Sllngluff  made 
a  proposition  to  make  a  deed  for  the  proper- 
ty which  Mr.  DUlehnnt  was  to  hold  until 
April  1st,  and  If  the  Interest  was  In  the  mean- 
time paid,  the  deed  was  to  be  returned ;  and, 
if  It  was  not  paid,  they  were  to  surrender 
possession.  No  deed  was  then  made,  but  the 
Interest  was  paid  on  April  4,  1902,  to  Novem- 
ber 1,  1901.  On  June  30th  Mr.  Dlllehunt 
wrote  to  Mr.  Sllngluff  that  he  would  adver- 
tise tbe  property  in  the  next  issue  of  the 
Maryland  Journal,  but  it  was  not  done,  and 
on  July  14th  he  wrote  again,  saying  that  Mr. 
Feigner  would  wait  until  September  1st  for 
the  Interest,  which  was  that  due  on  May  1st 
Then  on  October  11th  he  wrote  the  letter  in- 
dosing  the  deed  for  execution,  which  we  have 
quoted  above.  That  deed  was  not  executed,  and 
the  property  was  advertised  for  sale  in  No- 
vember, but  was  withdrawn.  Some  time  during 
the  fall  of  1902  Mr.  Sllngluff  commenced  ne- 
gotiating with  Dr.  Oeer,  who  was  desirous  of 
piurchaslng  the  property  for  use  as  a  sani- 
tarlom.  Those  negotlatioiu  continued  during 
that  fall  and  winter,  and  Dr.  Geer  agreed  to 
pay  $30,000  for  the  house  and  64  acres  of 
ground.  The  SUngluffs,  who  still  occupied 
the  pr(^>erty,  moved  out  abont  June  16,  1903, 
and  Dr.  Oeer  took  partial  possession,  but 
residents  of  the  neighborhood  objected  to  a 
sanitarium  being  there,  and  Dr.  Geer  was  un- 
able to  consummate  the  sale.  Mr.  Dlllehunt 
testified  that  Dr.  Gteer  and  Mr.  Feigner  ex- 
ecuted an  agreement  for  the  sale  of  that  part 
of  the  property,  and  negotiations  were,  then 
pending  with  tbe  Western  Maryland  Railroad 
Company  for  the  part  it  sabaequently  pur- 
chased. 

Mr.  DUlehnnt  also  testified  that  Mr.  Sllng- 
lnff had  nothing  to  do  with  the  property  after 
tbe  Geer  sale  fell  through,  but  Mr.  Sllnglnff 
denies  that,  and  said  that  he  was  negotiating 
with  Mr.  Allan  McLane  at  the  time  Mr.  Dll- 
lehunt sold  the  house  and  64  acres  to  Mr. 
Fitzgerald,  which  was  in  November,  1903. 
Of  coarse  Mr.  Sllngluff  had  nothing  to  do 
with  the  property  after  that.  Bnt  in  addition 
to  the  testimony  of  tbe  SUngluffs,  and  some 
strong  corroborating  facts,  such  as  their  oc- 
cupation of  the  property  after  the  deed  was 
inade  (and  after  the  foreclosure  proceedings 
also),  until  the  middle  of  June,  when  they  sur- 
rendered It  to  Dr.  Geer,  as  the  expected  pur- 
chaser, and  the  admission  by  Mr.  Dlllehunt 
that  he  did  make  the  agreement  to  take  eftect 
if  the  Geer  sale  was  consummated,  the  books 
of  Mr.  Feigner  show  that  he  kept  the  account 
In  the  name  of  H.  Sllngluff  down  to  July  5, 

1905.  The  defendant  filed  as  an  exhibit  a 
copy  of  the  account,  and  as  late  as  July  2, 

1906,  Mr.  Dlllehunt  furnished  a  statement  of 
their  accounts  to  Mr.  Bartlett,  attorney  for 


Mrs.  Sllngluff.  On  July  6,  1905,  Mr.  Felgnei 
received  the  purchase  money  for  the  porti(m 
of  the  property  sold  to  the  Western  Maryland 
Railroad  Company,  and  Mr.  Sllngluff  then 
asked  for  a  statement.  Mr.  Feigner  replied 
on  November  17,  1905:  •  "Tour  favor  of  the 
15  inst.  addressed  to  Mr.  H.  B.  Dlllehunt  was 
handed  to  me.  In  compliance  with  same,  you 
will  please  find  Inclosed  a  statement  of  your 
account,  which  I  hope  you  will  find  correct 
The  calculations  were  made  to  July  6th,  the 
date  of  the  settlement  of  the  Western  Mary- 
land Railroad  for  the  rest  of  the  property." 
That  statement  is  headed,  "Mr.  H.  Sllngluff 
In  acct  with  B.  L.  Feigner,"  and  begins  with 
amount  of  mortgage  of  May  1, 1901  (which  Is 
stated  to  be  $29,095),  and  concluded  with  an 
interest  charge  as  of  July  5,  1905,  credits  blm 
with  various  amounts  Including  cash,  life  In- 
surance, rent,  interest  from  C.  D.  Fitzgerald, 
cash  from  Fitzgerald  on  March  10,  1905,  of 
$27,120,  and  cash  sale  to  Western  Maryland 
Railroad  of  Jnly  5th,  $5,81Z50.  It  is  Impos- 
sible to  understand  why  he  would  thus  have 
written  to  Mr.  Sllngluff  and  have  kept  the 
account  with  him  if  the  agreement  was  not 
such  as  the  plaintiff  contends.  It  was  doubt- 
less kept  In  the  name  of  H.  Sllngluff  by  rea- 
son of  the  fact  that  tbe  original  mortg^age 
stood  In  that  name,  and  not  in  that  of  Mrs. 
Sllngluff.  There  certainly  could  be  no  reason 
for  charging  the  SUngluffs  with  interest  up  to 
the  day  the  last  purchase  money  was  received 
if  the  Understanding  was  not  such  aa  that 
claimed  by  the  plaintiff.  According  to  his 
charges  and  credits  there  was  still  a  balance, 
which  he  carried  forward,  as  follows :  "1905, 
July  6,  Balance  due  me  $1,409.46" — showing 
that  he  claimed  that  they  then  only  owed  him 
that  amount,  and  not  the  balance  found  in 
the  audit,  as  now  relied  on  in  this  case.  We 
are  satisfied  that  there  was  an  agreement 
such  as  was  contended  for  by  the  plaintiff, 
and  the  exx)ectation  of  getting  something  out 
of  the  property  doubtless  Induced  tbe  SUng- 
luffs to  assign  tbe  policy  of  life  insurance,  to 
spend  money  and  time  in  making  it  more  sal- 
able, to  subject  themselves  to  many  annoy- 
ances, and  finally  to  make  a  deed  for  it  We 
will  now  consider  the  items  in  controversy. 
6.  The  first  one  we  will  consider  is  the 
Hutzler  rent  The  theory  of  the  bill  is 
that  when  the  mortgage  of  May  1,  1901,  was 
given,  the  plaintiff  had  paid  the  rent  receiv- 
ed from  Mr.  Hutzler  In  1900,  which  amount- 
ed to  $1,400,  and  hence  the  mortgage  should 
have  been  $29,095,  instead  of  $30,495.  Mr. 
Sllngluff  testified  that  he  received  the  $1,400 
In  four  equal  monthly  iwymeuts  of  $350,  and 
that  he  indorsed  three  of  the  checks  so 
received  over  to  Mr.  Dlllehunt,  and  after- 
wards gave  bin)  his  individual  check  for  the 
other  $350.  Mr.  Dlllehunt  positively  denies 
having  received  them,  or  either  of  them. 
But  Mr.  Sllngluff  also  testified  that  he  did 
not  question  the  cprrectness  of  the  amount 
of  the  mortgage,  but  that  the  Hutzler  -rent 
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should  have  been  applied  to  Interest  on  that 
mortgage.  In  answer  to  the  question  "On 
what  mortgage?"  he  replied,  "The  |30,000 
mortgage,"  and  he  further  testified,  as  fol- 
lows: "On  May  1,  1901,  when  the  second 
mortgage  was  given,  do  you  now  say  you 
owed  $30,495  approximately  or  not?  A.  Xes, 
sir.  Q.  You  do?  A.  Yes,  sir.  Q.  Do  you 
now  claim  that  $1,400  from  the  Hutzler 
rent  should  have  been  deducted  from  that 
$30,000?  A.  No,  sir.  Q.  You  do  not?  A. 
No,  sir ;  it  was  interest  on  the  money  in  the 
interim.  Q.  Wtiat  interim?  A.  May,  1901." 
It  is  clear,  therefore,  tliat  his  testimony 
does  not  support  the  allegations  of  the  bill. 
His  letter  of  March  1,  1902,  admits  that  in- 
terest was  then  overdue,  wliich  would  not 
have  been  the  case  if  the  Hutzler  rent  was 
to  be  applied  to  the  interest  on  that  mort- 
gage. The  statement  famished  Mr.  Sling- 
lufC  by  Mr.  Feigner  does  begin  with  "1901, 
May  1,  Amt  of  mortgage  $29,095.00,"  but  the 
mortgage  itself  shows  that  the  amount  was 
$30,495;  and,  inasmuch  as  the  item  Just  be- 
low is  "Dec.  81,  Interest  $1,171.77,"  it  is 
probable  that  he  was  simply  using  that  sum 
to  show  on  what  amount  he  calculated  in- 
terest, as  Mr.  DiUehunt  claimed  that  the 
$1,400  received  from  Mr.  Hamburger  was  to 
be  applied  on  the  principal.  But  without 
further  discussing  this  Item,  it  is  evident  that 
either  Mr.  Slinglufl  or  Mr.  Dillebunt  is  mis- 
taken; and,  inasmuch  as  the  plaintiff  must 
sustain  her  daim,  and  especially  as  she  and 
her  liusband  executed  the  mortgage  for 
$30,495,  it  would  require  more  satisfactory 
evidence  than  we  have  to  show  that  there 
was  a  mistake  of  $1,400  made  tai  the  amount 
of  it,  and  we  cannot  allow  that  item.  ' 

7.  Then  as  to  Greif  rent:  Mr.  SllngluS 
claims  that  he  received  that  ($1,200)  early  in 
June,  1902,  and  indorsed  a  check  over  to  Mr. 
Dillebunt.  The  latter  positively  denies  hav- 
ing received  it  Here  again  the  letters  are 
important  .  On  June  30,  1902,  Mr.  Dillebunt 
))rroteto  Mr.  Sliugluff  that  he  would  advertise 
the  property  in  the  next  issue  of  the  Mary- 
land Journal.  On  July  Ist  Mr.  Slingluff  ask- 
ed for  a  postponement  until  September  1st 
and  on  July  14th  Mr.  DUlehuut  wrote  that 
Mr.  Feigner  directed  him  to  say  that  he 
would  wait  until  September  Ist  "for  the  in- 
terest on  the  Upton  mortgage,"  and  that  if 
the  interest  was  not  paid  by  that  date,  he 
would  proceed  to  sell  the  property  at  once. 
Nine  hundred  and  eleven  dollars  and  fitty- 
one  cents  had  been  paid  on  AprU  4th,  and  if 
Mr.  Slingluff  had  turned  over  the  $1,200 
check  in  June,  no  interest  was  then  due  on 
the  mortgage,  which  had  only  been  running 
from  May  1,  1901.  So  it  is  manifest  that 
Mr.  Slingluff  is  mistaken  about  this  item, 
as  the  letters  conclusively  show. 

S.  There  is  considerable  confusion  la  the 
testimony  in  reference  to  some  of  the  other 
items,  but  we  will  consider  the  statement  of 
the  Judge  below  attached  to  his  opinion  in 


determining  whether  or  sot  he  readied  a 
correct  result  He  excluded  all  the  costs  con- 
nected with  the  second  foreclosure,  and  we 
think  properly.  There  was  no  necessity  for 
that  proceeding,  and  under  the  agreement  as 
we  have  found  tt,  It  should  not  have  been 
resorted  to  without  at  least  consulting  the 
SUngluffs.  What  we  have  already  said  will 
be  sufficient  to  show  that  we  do  not  think 
the  plaintiff  is  precluded  by  the  audit  from 
objecting  to  those  items.  Nor  do  we  think 
she  should  be  charged  with  the  expenses  con- 
nected with  the  supposed  defect  in  the  title, 
by  reason  of  the  omission  of  the  seal  of  the 
clerk  from  his  certificate  as  to  the  two  Jus- 
tices of  the  peace,  who  respectively  took  the 
acknowledgments  and  the  affidavit  to  the 
first  mortgage.  She  was  in  no  wise  respon- 
sible for  the  omission,  was  not  consulted 
about  the  expenses  and  ought  not  to  be  made 
to  pay  those  connected  with  the  effort  to 
correct  this  supposed  defect  That  applies 
to  the  fee  paid  counsel,  as  well  as  those  paid 
the  title  company.  As  Mr.  Feigner  only  re- 
quired Mr.  Fitzgerald  to  pay  4  per  cent  In- 
terest on  the  deferred  payments,  it  would  be 
unjust  to  charge  Mrs.  Slingluff  with  6  per 
cent  That  was  another  instance  of  his  act- 
ing without  consulting  her. 

It  is  contended  that  inasmuch  as  interest 
notes  were  given  interest  on  these  notes 
should  be  allowed  from  their  maturity. 
Without  determining  whether  such  interest 
could  ordinarily  be  recovered,  it  cannot  be 
aJlowed  in  this  case.  In  the  first  place  Mr. 
Feigner  proceeded  throughout  on  the  prin- 
ciple that  by  reason  of  the  default  In  the 
payment  of  the  Interest  note  due  May  1, 

1902,  the  entire  mortgage'  debt  had  become 
.due,  in  accordance  with  the  covenants  in  the 
mortgage,  as  he  had  the  right  to  do;  and 
then  it  is  made  clear  by  all  the  accouuta  filed 
in  the  case  that  there  was,  not  only  no  un- 
derstanding between  them  that  interest 
should  be  charged  on  the  Interest  notes,  but 
that  the  contrary  should  be  inferred.  He 
never  made  such  demand  on  the  mortgagors, 
and  such  interest  is  not  claimed  in  the  state- 
ment of  mortgage  claim  filed  in  the  foreclos- 
ure proceedings.  Indeed  the  interest  notes 
are  not  even  filed — at  least  are  not  in  the 
record.  So  it  is  clear  that  interest  on  the 
interest  notes  should  not  have  been  allowed. 

9.  We  have  now  considered  all  of  the  ques- 
tions raised  which  we  thought  proper  to  re- 
fer to,  excepting  the  method  of  stating  the 
account  adopted  by  the  court  below,  and  some 
of  the  items  included  or  rejected  affecting 
the  amount  ascertained  to  be  due.  The 
learned  Judge  allowed  the  taxes  for  1901  and 
1902  as  charged  by  Mr.  Feigner,  but  only  al- 
lowed  $136.46   for    taxes    to    November   14, 

1903,  Instead  of  $250.07  charged  by  him  as 
paid  for  1903.  He  did  not  allow  an  item 
of  $60.03,  insurance  paid  that  year.  The 
two  items  charged  in  the  accounts  filed 
amount  to  $310.10,  but  there  is  a  credit  of 
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"fitzgerald  Adjustment  of  Taxes  &  Insur. 
130.58,"  yrhlch  should  be  deducted,  and  wbfcb 
leaves  a  balance  on  those  Items  of  $179.52. 
We  think  that  sum,  and  not  $13S.46,  should 
be  charged  against  the  plaintiff,  making  a 
difference  of  |44.06.  We  are  also  of  opinion 
that  Mr.  Feigner  should  have  credit  for 
$145.36  Insurance  paid  through  Mr.  DUle- 
hunt  but  omitted  from  the  account  rendered 
to  Mr.  Sllngluff  because  it  was  overlooked. 
An  Item  of  $46JS0  charged  In  the  account  as 
of  January  21,  1903,  for  advertising  should 
also  be  allowed,  as  the  evidence  shows  that 
sum  was  paid  for  advertising  sale  which  was 
withdrawn  at  the  request  of  the  nrortgagors. 
There  are  two  Items  which  seem  to  ns 
should  have  been  charged  to  the  plaintiff, 
but  as  the  record  Is  not  clear  as  to  them, 
the  court  below  can  direct  further  testimony 
to  be  taken,  it  necessary  by  reason  of  the 
failure  of  the  parties  to  agree,  which,  so 
far  as  we  can  see,  ought  readily  to  be  done. 
They  are  the  Items  of  $148.30  charged  In  the 
account  of  Mr.  Feigner  under  date  of  May 
12,  1003,  for  "Watchman  148.30,"  and  that 
of  $120,  included  In  the  item  In  the  state- 
ment by  the  lower  court  of  amount  of  sale 
to  Fitzgerald.  Mr.  Dlllehunt  said  In  answer 
to  the  question  what  the  first-named  Item 
was  for  "cawtaker  up  there,  but  that  bill 
must  have  been  paid,  and  that  bill  was  paid." 
Be  was  then  interrupted  by  counsel,  and  bis 
testimony  is  left  in  some  doubt  as  to  what 
he  meant  by  that  answer,  or  who  paid  the 
bill.  Then  he  went  on  to  say  that  Mr.  S]1d»- 
loff  moved  out  In  June,  1903,  and  did  not 
say  when  the  bill  was  paid.  There  was  ap- 
parently no  occasion  for  a  watchman  in  May, 
1003,  or  prior  thereto,  as  the  house  was  oc- 
cupied. We  are  therefore  left  in  doubt  as 
to  that  item,  but  if  a  watchman  was  |)roperIy 
put  there  for  the  protection  of  the  property, 
or  to  prevent  the  insurance  policy  from  be- 
coming invalid,  it  should  be  allowed.  In 
reference  to  the  $120  spoken  of,  we  under- 
stand that  the  principal  paid  by  Mr.  Fitz- 
gerald was  $27,500,  but  the  court  below  and 
counsel  for  Mrs.  Sllngluff  speak  of  it  as 
$27,620.  The  account  filed  as  "Defendant's 
Exhibit  No.  2"  shows  that  some  interest  was 
Included  In  the  $27,120  received  March  10, 
1905,  and  the  two  Interest  payments. credited 
In  that  account,  as  well  as  the  other  one  ren- 
dered to  Mr.  Sllngluff,  were  each  for  $540, 
which  Is  4  per  cent  on  $27,000  for  six 
months;  $500  having  been  paid  on  account 
of  principal  November  14,  1903.  These  two 
Items,  therefore,  would  seem  to  be  proper 
charges  against  the  plaintiff ; '  but,  as  there 
may  be  some  question  about  them,  we  will 
authorize  the  lower  court  to  take  further 


testimony  as  to  them,  although  as  at  present 
advised,  we  would  allow  both  of  them.  On 
the  other  hand,  we  are  of  opinion  that  the 
defendant  should  be  charged  with  Interest 
on  the  amount  received  on  the  life  insurance 
policy  for  one  year.  It  was  not  actually 
received  until  March  4,  1904,  but  it  was 
due  in  December,  1902,  on  a  policy  which 
had  been  made  payable  to  the  Sllngluff  trus- 
tees and  Mr.  Feigner.  There  was  no  valid 
reason  for  delaying  the  collection  of  It  so 
long,  and  it  could  with  ordinary  diligence 
have  been  readily  arranged  in  two  months. 
Interest  on  the  $3,574.15  should  therefore 
be  added  to  that  sum  as  a  credit  to  the 
plaintitC. 

Interest  on  the  balance  found  to  be  due 
the  plaintiff  In  accordance  with  this  opinion 
should  be  allowed  from  November  17,  1906, 
the  date  of  Mr.  Feigner's  letter  inclosing 
the  account  in  response  to  the  request  of 
Mr.  Sllngluff  for  a  statement,  instead  of 
from  June  1,  1906,  as  allowed  by  the  lower 
court  We  think  the  method  followed  by 
the  Judge  correct,  under  the  circumstances 
of  this  case;  that  is  to  say,  of  allowing  In- 
terest to  November  14,  1903,  the  date  of  the 
sale  to  Mr.  Fitzgerald,  and  making  other 
charges,  and  allowing  credits  to  that  time, 
so  as  to  ascertain  the  balance.  What  we 
have  already  said  will  relieve  us  of  further 
discussing  that  question.  If  Mr.  Feigner 
proposed  to  charge  Mrs.  Sllngluff  with  6  per 
cent,  interest  on  the  amount  of  the  deferred 
purchase  money  until  paid,  he  should  at 
least  have  consulted  her  about  his  arrange- 
ment with  the  purchaser. 

We  have  thus  at  great  length  discussed 
many  of  the  points  raised,  and  have  given 
the  whole  case  due  consideration.  Inasmuch 
as  the  amount  due  under  the  conclusions  we 
have  reached,  and  whether  there  will  be 
any  material  change  from  the  amount  fixed 
by  the  decree  below,  are  left  in  doubt  until 
the  two  items  above  left  open  are  settled. 
We  will  remand  the  case,  without  reversing 
or  aJBSrmlng  the  decree,  for*  further  proceed- 
ings in  accordance  with  this  opinion.  We 
will  require  the  administrators  of  the  estate 
of  Edward  £>.  Feigner  to  pay  two  thirds  of 
the  costs  in  this  court,  and  Mrs.  Sllngluff  to 
pay  the  remaining  third;  the  costs  below 
to  be  determined  by  the  lower  court 

Cause  remanded  for  further  proceedings 
In  accordance  with  this  opinion,  without  re- 
versing or  affirming  the  decree,  the  admin- 
istrators of  the  estate  of  Edward  L.  Feigner 
to  pay  two  thirds  of  the  costs  in  this  court 
(including  the  transcript  and  printing  of  the 
record)  and  the  remaining  third  of  said  costs 
to  be  paid  by  Ann  M.  Sllngluff;  the  costs 
below  to  be  determined  by  the  lower  court 
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PHILADELPHIA,  B.  «5  W.  B.  CO.  ▼. 
6REBN. 

(Oonrt  of  Appeals  of  Maryland.    Jan.  18,  1909.) 

1.  Casbiebs  (I  247*)^"Pas8Engebs." 

One  who,  for  the  purpose  of  waiting  for  a 
train  on  which  he  is  to  take  passage,  enters  the 
waiting  room  of  the  carrier,  is  a  passenger. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  |  987 ;   Dec  Dig.  i  247.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  6,  pp.  5219,  5220;   vol.  8,  p.  7748.] 

2.  Cabbiebs  (§  814*)— Assault  or  Pabsehgbb 
BT  CaBBIEB'S  EMPLOYfl— Decjlabatios. 

A  count  of  a  declaration  showing  that 
plaintiff,  a  passenger  of  defendant,  while  in  its 
waiting  room,  was  assaulted  b^  an  employ^  of 
defendant  in  charge  of  the  waiting  room,  shows, 
as  is  necessary,  that  the  wrong  was  done  by  the 
carrier's  servant  while  acting  within  the  scope 
of  his  duties. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  1 1273 ;  Dec  Dig.  J  814.»] 

8.  Cabbiebs  (8  314*)— Assault  of  Passbnoeb 
BY  Cabbieb^s  EmplotA- Declabation. 
The  count  of  a  declaration  seeking  to  make 
defendant  carrier  Hable  from  the  mere  fact  that 
plaintiff,  while  a  passenger  of  defendant,  was 
assaulted,  arrested,  and  imprisoned  "by  an  offi- 
cer or  agent  of  said  defendant  and  in  its  em- 
ploy," is  insufficient  in  not  showing  the  employ^ 
was  acting  in  the  scope  of  his  duties. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  1 1273 ;  Dec.  Dig.  i  314.*] 

4.  Damages  ({  91*)  ~  Punitive  Dakaobs  — 
Gboitndb. 

That  an  unlawful  act  was  done  deliberately 
and  with  unnecessary  violence  is  not  enough  to 
authorize  punitive  damages,  but  the  act  must 
have  been  done  with  evil  motive  or  intention. 

[Bid.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  |§  19&-201;   Dec  Dig.  S  91.*] 

6.  Dauagbs  ({  157*)  —  PuNiTiTE  Damages  — 
Evidence. 

Had  there  been  a  count  properly  charging 
defendant  with  liability  for  the  false  arrest  and 
imprisonment  of  plaintiff  by  B.,  an  employe  of 
defendant,  evidence  of  the  treatment  received  by 
plaintiff  in  the  lockup,  and  his  suffering  from 
being  put  in  a  cold,  wet,  and  uncomfortable  cell, 
would  have  been  admissible,  certainly  on  the 
question  of  punitive  damages,  B.  having  been  in 
control  of  the  jail  and  known  its  condition 
when  he  placed  plaintiff  in  the  cell. 

[Eld.  Note.— For  other  cases,  see  Damages, 
Dec  Dig.  $  157.*] 

8.  Appeal  and  Ebbob  (I  1052*)— Haxuless 

EBBOB— AD.MIBSION  OF  EVIDENCE. 

Though  it  was  subsequently,  and  by  other 
means,  proved  that  6.  bad  arrested  other  peo- 
ple and  placed  them  in  the  lockup,  defendant 
had  a  right  to  stand  on  his  exception  to  admis- 
sion of  the  testimony  of  M.  that  B.  had  made 
other  arrests  during  his  employment  by  defend- 
ant and  prior  to  his  arrest  of  plaintiff,  which 
had  no  tendency  to  prove  the  fact,  sought  to  be 
established  thereby,  that  B.  was  acting  within 
the  scope  of  his  duties  as  employ^  of  defendant 
when  he  arrested  plaintiff;  this  not  falling 
within  the  rule  that  there  will  be  no  reversal, 
because  clearly  there  was  no  injury,  where  com- 
petent evidence,  after  being  excluded,  was  ad- 
mitted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4172 ;   Dec  Dig.  {  1052.*] 


7.  Cabbiebs  (§  817*)— Injdbt  to  Passekoeb 
BY  Emi'loy^  —  Capacity  in  Which  Em- 
ploys WAS  Acting — Evidence. 

The  question  of  the  jury  being  in  what  ca- 
pacity B.  was  acting  when  he  assaulted  a  pas- 
senger, whether  as  a  servant  of  defendant  or  as 
a  peace  officer,  under  what  he  regarded  as  a 
valid  appointment  and  qualification,  testimony 
to  show  that  B.  was  a  public  officer,  the  validity 
of  the  appointment  being  entirely  collateral, 
should  not  have  been  stricken  out 

[Ed.  Note.— For  other  cases,  see  Canieis, 
Dec  Dig.  S  317.*] 

8.  TbIAL  (I  2(i0*)— IN8TB0OTIONB. 

Defendant  having  gotten  the  full  benefit  of 
all  the  defenses  to  which  it  was  entitled  under 
its  granted  prayers,  refusal  of  its  other  prayers 
was  not  error. 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent 
Dig.  i  661 ;   Dec  Dig.  i  260.*] 
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D.  Crothers,  for  appellee. 


BUBEB,  J.  This  is  an  action  for  assault 
and  battery  and  false  arrest  and  imprison- 
ment, brought  by  Henry  M.  Green  against 
the  Philadelphia,  Baltimore  &  Washington 
Railroad  Company.  The  suit  was  Instituted 
In  the  circuit  court  for  Cecil  county,  and  was 
removed  to  the  circuit  court  for  Kent  county. 
It  was  tried  in  that  court  upon  a  declaration 
wliich  contained  two  counts.  The  first  count 
charged  that  the  defendant  is  a  corporation 
owning  and  operating  a  railroad  for  the  car- 
riage of  passengers  for  hire  between  certain 
points  in  this  state,  and,  ftfr  the  accommoda- 
tion of  persons  intending  to  become  passen- 
gers on  its  road,  it  had  provided  a  waiting 
room  near  its  tracks  in  the  city  of  Havre  De 
Grace;  that  the  plaintiff  entered  said  wait- 
ing room  on  the  5th  of  March,  1907,  for  the 
purpose  of  taking  passage  on  one  of  the  de- 
fendant's trains,  and  that,  while  in  said 
waiting  room  for  the  purpose  aforesaid,  one 
of  the  defendant's  agents,  officers,  or  em- 
ployes, then  and  there  in  charge  of  said  wait- 
ing room,  then  and  there,  with  force  and 
arms,  did  violently  assault  and  unlawfully 
and  maliciously  did  cast  and  throw  the  plain- 
tiff upon  the  floor  of  said  waiting  room,  and 
did  then  and  there  beat,  wound,  and  III  treat 
the  plaintiff,  etc.  The  other,  count,  which  is 
called  in  the  record  an  "additional  count" 
and  which  will  be  so  desii^ated  In  this  opin- 
ion, after  setting  forth  Introductory  aver- 
ments similar  to  those  stated  In  the   first 


•For  other  casei  see  same  topic  and  ssctlon  NUMBER  tn  Dec.  *  Am.  Digs-  UOT  to  daU,  *  Reporter  Index«t 
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count,  charged  that  while  the  plaintiff  was 
In  the  waiting  room  of  the  defendant  on  the 
night  of  March  5,  1907,  for  the  purpose  of 
taking  passage  on  one  of  the  defendant's 
trains  to  Elkton,  Md.,  "an  oflScer  or  agent  of 
the  said  defendant,  and  In  its  employ,  vio- 
lently assaulted  the  plalntiCF,  and  falsely  ar- 
rested and  Imprisoned  the  plaintiff  in  the  jail 
of  the  city  of  Havre  De  Grace  aforesaid,  in 
consequence  whereof  the  said  plaintiff  suf- 
fered great  distress  of  miud  and  severe  bod- 
ily harm  and  injury,  and  his  reputation  In 
the  community  where  he  lives  has  been  great- 
ly Injured  thereby."  The  'defendant  demur- 
red to  each  of  these  counts.  The  court  over- 
mled  the  demurrers,  and  issue  was  Joined  up- 
on the  defendant's  plea  of  not  guilty,  and  the 
case  proceeded  to  trial,  which  resulted  In  a 
verdict  and  judgment  in  favor  of  the  plain- 
tiff for  |1,000.  The  defendant  has  brought 
this  appeal. 

The  record  contains  four  bills  of  exception 
reserved  by  the  defendant  during  the  course 
of  the  trial.  Two  of  these  relate  to  the  ad- 
mission of  evidence,  one  to  the  action  of  the 
court  In  striking  out  certain  testimony,  and 
one  to  the  ruling  of  the  court  upon  the 
prayers  and  certain  special  exceptions  sub- 
mitted at  the  close  of  the  whole  testimony. 
The  record  contains  more  than  500  pages  of 
testimony,  and  upon  the  vital  questions  of 
fact  involved  Is  very  conflicting.  We  are  not 
required  to  enter  ui>on  a  minute  examination 
and  analysis  of  this  irreconcilable  testimony 
for  the  purpose  of  discovering  the  real  facts 
of  the  occurrence  to  which  It  relates,  or  of 
deciding  upon  which  side  la  found  the  pre- 
ponderance of  the  proof.  It  was  exclusively 
within  the  province  of  the  Jury  to  determine 
these  questions.  It  Is  suCBcient,  In  order  to 
dispose  of  the  legal  questions  raised  on  the 
record,  to  give  a  general  outline  of  the  evi- 
dence adduced  by  the  parties  to  sustain 
their  respective  contentions.  The  plaintiff 
offered  evidence  tending  to  prove  the  follow- 
ing facts:  That  he  was  a  member  of  an 
amateur  dramatic  club,  composed  of  young 
people  of  both  sexes  of  the  town  of  Elkton, 
formed  for  the  purpose  of  giving  entertain- 
ments to  raise  funds  for  the  benefit  of  Wash- 
ington Camp  of  the  Patriotic  Order  Sons  of 
America;  that  on  the  5th  of  March,  1007, 
about  24  members  of  this  club  went  from 
Elkton  to  Havre  De  Grace  by  defendant's 
train,  and  gave  an  entertainment  at  night  in 
the  opera  house  at  that  place;  that  after  the 
close  of  the  exhibition  the  plaintiff,  with  oth- 
er members  of  the  company,  went  to  the  sta- 
tion of  the  defendant  about  10  o'clook  p.  m. 
to  take  a  train  back  to  Elkton;  that  while 
be  was  occupying  one  of  the  baches  In  de- 
fendant's waiting  room,  and  behaving  In  a 
quiet  and  orderly  manner,  he  observed  Milton 
Baldwin,  an  ofiScer  of  the  defendant,  ap- 
proach Earnest  Moore,  another  member  of 
the  theatrical  troupe,  seize  him  and  pull  hl'm 
from  the  bench  upon  which  he  was  sitting 


In  the  waiting  room,  throw  him  upon  the 
floor,  and  place  his  knee  upon  his  breast; 
that  he  stepped  over  to  Baldwin  and  asked 
him  what  Moore  had  done  and  what  he  was 
going  to  do  to  him,  and  that  Baldwin,  with- 
out replying,  struck  him  over  the  shoulders 
with  an  officer's  club,  knocking  him  to  the 
floor;  that  he  got  up,  went  back  to  his 
seat,  and  sat  down;  that  afterwards,  while 
standing  In  the  station  with  his  hands  in  his 
pockets,  Baldwin  directed  Richard  Kelley,  a 
deputy  sheriff  of  Havre  De  Grace,  to  arrest 
him;  that  Kelley  did  arrest  him  and  hand- 
cuff him  to  Moore,  and  both  he  and  Moore 
were  taken  by  Baldwin  and  Kelley  to  the 
Jail  In  Havre  De  Grace,  and  locked  up ;  that 
Baldwin  had  the  key  to  the  lockup,  and  per- 
sonally placed  plaintiff  and  Moore  in  the  cell ; 
that  the  cell  in  which  they  were  confined 
was  cold,  wet,  and  uncomfortable,  and  that 
they  were  detained  therein  until  the  after- 
noon of  March  6tb,  when  they  were  discharg- 
ed ;  that  In  consequence  of  the  wet  and  unfit 
condition  of  the  cell  the  plaintiff  contracted 
a  severe  cold,  and  was  confined  In  his  house 
for  several  days  In  charge  of  a  physician. 
The  evidence  offered  in  behalf  of  the  plaintiff 
tended  to  show  that  he  was  not  smoking  In 
the  waiting  room,  and  that  he  was  conducting 
himself  in  a  proper  manner,,  and  that  the 
treatment  to  which  he  was  subjected  by  Bald- 
win was  utterly  unwarranted  and  was  a  gross 
outrage  upon  him.  The  evidence  on  the  part 
of  the  defendant  tended  to  show  that  while 
the  members  of  the  troupe  were  In  the  sta- 
tion or  waiting  room  on  the  night  mentioned, 
waiting  for  a  late  train  to  take  them  back 
to  Elkton,  the  plaintiff  and  Earnest  Moore  be- 
gan smoking  cigarettes  In  the  main  waiting 
room,  in  violation  of  the  rules  and  regulations 
of  the  railroad  company;  that  these  rules 
were  indicated  by  "No  Smoking"  signs  hung 
upon  the  walls  of  the  room ;  that  the  plain- 
tiff and  Moore  were  warned  by  Baldwin  not 
to  smoke,  and  upon  the  refusal  of  Moore  to 
stop  smoking  Baldwin  attempted  to  eject 
him  from  the  room;  that  Moore  assaulted 
Baldwin  and  was  placed  under  arrest;  that 
the  plaintiff  seized  Baldwin  by  the  shoulders 
and  got  upon  his.  back  to  prevent  him  from 
putting  Moore  out  of  the  room,  and  for  the 
assault  and  Interference  Baldwin  caused  tlte 
arrest  of  the  plaintiff  and  placed  him  in  the 
lockup,  where  he  remained  until  the  next 
day.  Baldwin  was  an  employ^  of  the  defend- 
ant. He  had  formerly  had  charge  of  the 
flower  gardens  along  the  line  of  the  road 
from  Philadelphia  to  Washington,  and  later 
was  put  In  charge  of  the  freighthouse  at 
Havre  De  Grace.  A  few  months  before  the 
matters  complained  of  In  this  case  he  was  ap- 
pointed night  watchman  at  the  new  passenger 
station  of  the  defendant  at  Havre  De  Grace. 
He  had  charge  of  the  grounds,  station,  fur- 
nace, and  baggage  at  night.  He  had  strict 
orders  to  stop  smoking  In  the  waiting  room, 
and  It  was  his  duty  to  stop  any  general  dlsor- 
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der  around  the  staHon.  Shortly  after  his  ap- 
pointment as  night  watchman  he  was  ap- 
pointed by  the  mayor  of  Havre  De  Grace  as 
a  special  officer  of  the  Pennsylvania  Railroad, 
and  qualified  as  such  before  a  Justice  of  the 
peace,  and  was  given  a  certificate  of  his  ap- 
pointment, and  thereafter  acted  as  such  of- 
ficer under  that  appointment  These  are  all 
the  facta  that  need  be  stated  to  enable  us  to 
dispose  of  the  questions  presented  by  the  ap- 
peal. 

Assuming  the  plalntlfTs  evidence  to  be  true, 
the  principal  question  in  the  case  is  whether 
the  defendant  is  liable  for  the  acts  of  Bald- 
win complained  of  in  the  declaration.  The 
statement  of  the  rules  of  law  upon  this  ques- 
tion will  necessarily  determine  the  legal  suf- 
ficiency of  the  declaration.  By  the  undisput- 
ed evidence  the  plaintiff  was  a  passenger  of 
the  defendant  at  the  time  the  alleged  tres- 
passes were  committed.  He  had  entered  a 
room  provided  by  the  defendant  company  for 
the  accommodation  of  passengers  to  wait  for 
a  train  to  take  him  to  his  home.  This,  under 
all  the  authorities,  establishes  the  relation 
of  carrier  and  passenger.  The  rule  is  well 
settled  that  a  person  is  a  passenger  who  en- 
ters upon  the  depot  grounds  for  the  purpose 
of  taking  passage  on  the  train  of  the  carrier. 
The  fare  does  not  have  to  be  paid,  nor  the 
train  entered;  but  the  person  must  merely 
enter  within  the  control  of  the  carrier  at  the 
depot  through  the  usual  channels  of  business, 
with  the  intention  of  becoming  a  passenger 
by  either  paying  fare  before  or  after  entering 
the  train.  B.  &  O.  R.  R.  Go.  ▼.  Chambers,  81 
Md.  S84,  32  Atl.  201.  As  a  passenger  be  was 
entitled  to  protection  against  all  wrongs  done« 
by  the  employes  of  the  defendant,  and  for  such^ 
wrongs  done  by  them  whilst  they  were  engag- 
ed in  and  about  the  performance  of  their 
prescribed  duties  the  master  would  be  liable. 
The  plalntiflF  was  required  to  show,  as  a  con- 
dition precedent  to  his  right  to  recover,  first, 
that  the  wrongs  sued  for  were  done  by  an 
agent  or  employe  of  the  defendant;  second- 
ly, that  the  employe  was  acting  at  the  time 
within  the  scope  of  his  employment  Without 
legally  sufficient  evidence  tending  to  establish 
these  two  facts,  no  case  of  this  nature  should 
be  submitted  to  the  Jury,  and,  when  submit- 
ted, no  verdict  against  the  defendant  should 
be  rendered  unless  the  Jury  are  satisfied  of 
the  existence  of  these  essential  facts.  These 
principles  are  too  firmly  settled  by  the  deci- 
sions In  this  court  to  admit  of  dispute.  Car- 
ter v.  Howe  Machine  Company,  51  Md.  290, 34 
Am.  Rep.  311;  Central  Railway  Company  t. 
Peacock,  6»  Md.  263, 14  AU.  709, 9  Am.  St.  Rep. 
425;  Deck  v.  B.  &  O.  R.  R.  Co.,  100  Md.  168, 
59  Atl.  650, 108  Am.  St  Rep.  309 ;  B.,  O.  &  A. 
Ry.  Co.  V.  TwiUey,  106  Md.  445,  67  Atl.  265 ; 
Tolchester  Co.  v.  Scbamagl,  105  Md.  199,  65 
Atl.  916;  B.,  C.  &  A.  Ry.  Co.  v.  Bnnalls  (not 
yet  officially  reported)  69  Atl.  638.  It  has  be- 
come a  common  practice  for  certain  corpora- 
tions to  have  some  of  their  employes  appointed 
SB  special  officers  to  protect  their  property! 


and  to  maintain  order  upon  trains  and  around 
the  station.  In  such  cases  the  question  as 
to  the  capacity  In  which  the  servant  was  act- 
ing at  the  time  of  committing  the  wrong  sued 
for  is  for  the  Jury  to  decide.  We  said  In 
Deck's  Case,  supra,  that  the  question  as  to 
whether  the  act  of  the  servant  complained  of 
Is  within  the  scope  of  his  duty  while  acting 
In  the  furtherance  of  his  master's  business  is 
generally  to  be  determined  by  the  Jury  as  a 
matter  of  fact,  and  not  by  the  court  as  a 
matter  of  law. 

In  Sch^magl's  Case,  supra,  where  a.  pas- 
senger had  been  assaulted,  arrested,  and  im- 
prisoned by  a  servant  of  the  defendant  com- 
pany, and  who  was  also  a  commissioned  of- 
ficer of  the  state,  we  said.  In  discussing  the 
liability  of  the  company  for  the  acts  of  its 
servant,  that,  "the  relation  of  passenger  and 
carrier  being  shown  to  exist  between  the  ap- 
pellant company  and  Joseph  Scbamagl.  the 
law  Imposed  upon  the  carrier  a  primary  duty 
to  protect  him  during  the  existence  of  that 
relation,  and.  If  he  were  unjustifiably  assault- 
ed or  arrested  or  imprisoned  while  that  rela- 
tion continued  by  the  servants  or  agents  of 
the' carrier,  while  acting  within  the  scope  of 
their  duty,  the  carrier  would  be  liable." 

In  Central  Railway  Company  t.  Peacock, 
supra.  It  is  said :  "The  Supreme  Court  of  the 
United  States,  In  New  Jersey  Steamboat  Com- 
pany ▼.  Brockett  121  D.  S.  645,  7  Sup.  Ot 
1039,  30  L.  Ed.  1049,  decide  unequivocally  that 
the  carrier  of  passengers  must  protect  his  pas- 
sengers from  the  violence  of  the  carrier's  em- 
ployes, as  also  from  that  of  other  passengers: 
but  there  is  nothing  In  the  decision  In  (in- 
flict with  the  doctrine  that  to  render  It  liable, 
the  employe  must  be  at  the  time  acting  In  the 
employment  of  the  railroad,  and  within  the 
line  of  his  duty,  and  the  decision  assumed 
that  the  party  injured  is  a  passenger  when 
injured;  for  that  was  the  fact  In  the  case." 

Tested  by  these  rules,  the  first  count  of 
the  declaration  is  sufficient  as  It  shows  that 
the  trespasses  were  committed  upon  a  pas- 
senger by  an  employe  In  charge  of  the  waiting 
room  of  the  defendant  company.  This,  under 
the  authorities  cited,  sufficiently  shows  that 
the  wrongs  sued  for  were  done  by  a  servant 
of  the  defendant  acting  within  the  scope  of 
his  duties.  The  demurrer  to  that  count  was 
properly  overruled. 

The  additional  count  Is  Clearly  bad.  It 
seeks  to  make  the  company  liable  from  the 
mere  fact  that  the  plaintiff  was  assaulted, 
arrested,  and  imprisoned  "by  an  officer  or 
agent  of  said  defendant  and  In  Its  mnploy" 
while  he  was  a  passenger.  This,  under  Pea- 
cock's Case,  supra,  and  other  cases,  is  not 
sufficient  and,  therefore,  the  demurrer  to 
that  count  should  have  been  sustained,  and 
for  this  reason  the  plaintUTs  first  prayer 
should  i^ot  have  been  granted. 

The  plaintiff's  second  prayer  would  have 
been  proper  had  there  been  in  the  case  a  good 
count  under  which  the  plaintiff  could  havo 
recovered  for  ttie  false  arrest  and  Inapriauu- 
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ment  complained  of;  but  aa  there  was  no 
such  count  In  the  declaration.  It  was  error 
to  have  granted  that  prayer. 

The  plaintiffs  third  prayer  is  upon  the 
subject  of  damages,  and  tliat  part  of  the 
prayer  which  states  the  rule  for  the  allow- 
ance of  exemplary  damages  Is  bad.  It  ad- 
vised the  Jury  that  they  might  allow  ex- 
emplary damages  if  they  found  the  "unlawful 
act  was  done  deliberately  and  with  unneces- 
sary violence."  It  appears  to  be  well  settled 
in  this  state  that  mere  dellberateness  and 
unnecessary  force  or  violence  is  not  the  test 
of  punitive  damages.  This  court,  In  the  case 
of  P.,  W.  ft  B.  R.  R.  Co.  V.  Hoeflicb,  62  Md. 
307,  60  Am.  Rep.  223,  has  stated  the  rule  un- 
der under  which  punitive  damages  may  be  al- 
lowed in  cases  of  this  kind.  In  discussing  a 
prayer  substantially  lilce  the  one  we  are  con- 
sidering. Judge  Robinson  said:  "The  force  and 
deliberation  with  which  the  wrongful  act  is 
done  are  not  necessarily  the  tests  by  which  the 
question  of  punitive  damages  is  to  be  deter- 
mined. On  the  contrary,  to  entitle  one  to  such 
damages,  there  must  be  an  element  of  fraud, 
or  malice,  or  evil  intent,  or  oppression  entering 
into  and  forming  part  of  tlie  wrongful  act  It 
is  in  such  cases  as  these  that  etzemplary  or 
punitive  damage*  are  awarded  as  a  punish- 
ment for  the  evU  motive  or  intent  with  which 
the  act  is  done,  and  as  an«xamp!e,  or  warning, 
to  others.  But  where  the  act,  although  wrong- 
ful in  Itself,  is  committed  in  the  honest  asser- 
tion of  a  soppoeed  right,  or  in  the  discharge 
of  duty,  or  without  any  or  bad'  intention,  there 
is  no  ground  on  whldi  such  damages  can  be 
awarded."  In  Phila.,  Wilm.  &  Bait.  Railroad 
Company  v.  Qulgley,  21  Howard,  202,  214,  16 
L.  Ed.  73,  Mr.  Justice  Campbrfl  says:  "Wher- 
ever the  injury  complained  of  has  been  inflict- 
ed maliciously  or  wantonly,  and  with  circum- 
stances of  contumely  or  indignity,  the  Jury  are 
not  limited  to  the  ascertainment  of  a  simple 
compensation  for  the  wrong  committed  against 
the  aggrieved  person.  But  the  malice  spoken 
of  in  this  rule  is  hot  merely  the  doing  of  an 
unlawful  or  injurious  act  The  word  im- 
plies that  the  act  complained  of  was  conceiv- 
ed in  a  spirit  of  mischief,  or  of  criminal  in- 
difference to  civil  obligations."  And  in  the 
still  later  case,  in  the  same  court  of  Mil- 
waukee Railroad  Company  v.  Arms  et  al.,  91 
U.  S.  489, 493.  23  L.  Ed.  374,  Mr.  Justice  Davis 
said:  "Redress  commensurate  to  such  injuries 
should  be  afforded.  In  ascertaining  its  extent, 
the  Jury  may  consider  all  the  facts  which  re- 
late to  the  wrongful  act  of  the  defendant,  and 
its  consequences  to  the  plaintiff;  but  they  are 
not  at  liberty  to  go  farther,  unless  it  was 
done  willfully,  or  was  the  result  of  tliat  reck- 
less indifference  to  the  rights  of  others  wtUch 
is  equivalent  to  an  intentional  violation  of 
them.  •  •  •  The  tort  is  aggravated  by 
the  evU  motive,  and  on  this  rests  the  rule  of 
exemplary  damages."  We  might  multiply 
the  cases  on  this  subject  if  necessary,  all 
concurring    that    exemplary    damages    are 


awarded  as  a  punishment  for  the  evil  motive 
or  Intention  with  which  the  unlawful  act  Is 
done,  and  as  a  warning  or  example  to  others. 
There  was  error  in  the  ruling  embraced  in 
the  first  exception,  as  there  was  no  count  In 
the  declaration  upon  which  the  plaintiff  was 
entitled  to  recover  for  the  alleged  false  im- 
prisonment Had  there  been  such  count  the 
evidence  embraced  in  this  exception  would 
have  been  properly  admissible.  It  Is  true 
that  ordinarily  a  defendant  could  not  be  held 
liable  for  the  manner  in  which  public  officials 
treat  persons  committed  to  their  custody; 
but  under  the  facts  in  evidence  the  suffering 
endured  and  the  treatment  received  by  the 
plaintiff  in  the  lockup  would  have  been  prop- 
er for  the  Jury  to  consider.  Baldwin  is  shown 
to  have  had  control  of  this  Jail,  and  knew  its 
condition  when  he  placed  tbe  plaintiff  in  the 
cell,  and  if  the  master  was  responsible,  under 
the  rules  stated  for  the  acts  of  the  servant 
we  see  no  good  reason  why  the  evidence  ^ 
to  the  condition  of  the  cell  would  not  have 
been  admissible.  It  would  have  been  clearly 
competent  under  the  authority  of  Hoeflich's 
Case,  supra,  upon  the  question  of  punitive 
damages.  There  was  reversible  error  in  the 
rulings  in  the  second  and  third  exceptions. 
The  witness  Morrison  was  asked  whether 
Baldwin  had  made  other  arrests  during  the 
time  of  his  employment  by  the  defendant  and 
prior  to  March  6,  1907.  The  purpose  of  this 
evidence,  it  is  said,  was  to  show  that  Bald- 
win was  acting  within  tbe  scope  of  his  duty 
at  the  time  he  arrested  the  plaintiff.  It  is 
difficult  to  see  how  this  testimony  can  have 
the  slightest  tendency  to  prove  the  facts 
sought  to  be  established.  When  these  ar- 
rests were  made,  or  under  what  circum- 
stances, or  whether  Baldwin  had  authority  to 
make  them,  does  not  appear,  and  the  admis- 
sion of  such  testimony  was  calculated  to  do 
the  defendant  substantial  injury.  It  Is  said, 
however,  that  the  defendant  was  not  dam- 
aged by  the  admission  of  this  testimony,  be- 
cause it  was  subsequently  proved  that  Bald- 
win had  arrested  other  people  and  placed  them 
in  the  lockup.  This  class  of  testimony  does 
not  fall  within  the  principle,  so  often  an- 
nounced, that  the  court  will  not  reverse  the 
Judgment  where  competent  evidence  favor- 
able to  the  plaintiff's  case  has  been  first  ex- 
cluded, and  afterwards  admitted,  because  in 
such  cases  it  is  apparent  that  no  injurj'  has 
been  done.  The  defendant  in  this  case  has  a 
right  to  stand  upon  his  exception  to  the  ad- 
mission of  the  testimony.  Why  the  court 
struck  out  the  testimony  offered  to  show  that 
Kelley  and  Baldwin  were  public  officers  is  not 
shown  by  the  record.  Baldwin  was,  however, 
acting  as  a  special  officer  under  the  belief 
that  he  was  properly  appointed.  The  validity 
of  his  appointment  was  an  entirely  collateral 
matter.  The  real  question  was  in  what  ca- 
pacity he  was  acting  at  the  time  of  the  as- 
sault alleged,  whether  as  a  servant  of  the  de- 
fendant or  aa  a  peace  officer  under  what  he 
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regarded  a  valid  appointment  and  quallflca- 
tlon.  This  was  a  question  for  the  Jury,  and 
the  evidence  stricken  out  should  have  remain- 
ed In  the  case  as  reflecting  upon  that  ques- 
tion. For  this  reason,  the  plaintiff's  special 
exceptions  to  the  defendant's  fifth  and  sixth 
prayers  should  not  have  been  granted.  The 
defendant's  special  exceptions  to  the  plain- 
tiflTs  third  prayer  were  properly  overruled,  as 
there  was  evidence,  if  believed  by  the  Jury, 
which  would  have  authorized  them  in  their 
discretion,  under  proper  instructions,  to 
award  exemplary  damages.  There  was  no  er- 
ror in  refusing  the  defendant's  fifth  and 
sixth  prayers,  as  it  got  the  full  benefit  of  all 
the  defenses  to  which  It  was  entitled  under 
its  granted  prayers.  This  disposes  of  all  the 
questions  presented  by  the  appeal. 

For  errors  ciommltted  in  overruling  the  de- 
murrer to  the  additional  account  of  the  dec- 
laration, and  in  granting  the  plalnMCTs  first, 
second,  and  third  prayers,  and  in  the  rulings 
covered  by  the  first  second,  and  third  excep- 
tions, the  Judgment  will  be  reversed. 

Judgment  reversed,  with  costs,  and  new 
trial  awarded. 


(109  Md.  271) 

COULSON  et  al.  v.  MAYOR,  etc  OF  CITI 
OF  BALTIMORE. 

(Court  of  Appeals  of  Maryland.    Jan.  13,  1909.) 

1.  MtrmciPAi.  CoKPORATioNS  (f  966*)— Taxa- 
tion—Blocks— '  ' iNrEBSEOTINO  BODND ABY. ' ' 

A  turnpike  road  may  be  treated  as  an  "in- 
tersecting boundary"  within  the  annexation  act 
(Acta  1888,  p.  113,  c.  98),  as  amended  by  the 
Foutx  act  (Acts  1902,  p.  198,  c.  130),  defining 
a  block  of  ground  for  taxation  purposes  to  be 
an  area  bounded  by  intersecting  avenues,  streets, 
or  alleys,  etc 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  2046;  Dee.  Dig.  f 
966.»] 

2.  Taxation  (5  204*)— Exemptionb. 

Landowneis  claiming  the  benefit  of  laws 
under  whirh  a  partial  exemption  from  taxation 
is  conferred  on  certain  conditions  must  bring 
themselves  fairly  within  such  laws. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  |  323;   Dec.  Dig.  {  204.*] 

8.  Appeai,  and  Ebbob  ({  931*)  —  Review — 

PBESUAfPTIONS. 

A  trial  judge  is  presumed  to  have  decided 
questions  of  fact  correctly. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3762;    Dec.  Dig.  S  931.*] 

4.  MuNiciPAi,  Cobporations  (8  966*)— Taxa- 
tion—"Block  or  GbOUND"— IMPBOVEMENT 
OF  Stbeet. 

The  annexation  act  (Acts  1888,  p.  113,  c. 
98),  as  amended  by  the  Foutz  act  (Acts  1902,  p. 
198,  c.  130),  defines  a  block  of  ground  for  taxa- 
tion purposes  to  be  an  area  bounded  by  streets, 
etc.,  opened,  graded,  kcrbed,  and  otherwise  im- 
proved from  kerb  to  kerb  by  pavement  by  some 
substantial  material,  etc.  A  particular  avenue 
was  opened,  graded,  and  kerbed  on  both  sides, 
and  has  properly  paved  gutters.  The  space  oc- 
cupied by  car  tracks,  and  two  feet  outside  of 
them  was  paved.     The  remaining  strips  lying 


between  the  gutters  and  the  paving  along  the 
tracks  which  are  six  or  seven  feet  wide  have 
substantial  bases  and  a  pike  macadam  condi- 
tion.   Held,  that  the  avenue  is  improved  within 

the  statute. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  2046;    Dec.  Dig.  i 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  809.] 

Appeal  from  Circuit  Court  of  Baltimore 
City ;  James  P.  Gorter,  Judge. 

Bill  by  George  T.  Coulson  and  others 
against  the  Mayor  and  City  CouncU  of  Balti- 
more. From  a  decree  dismlBBliig  the  bill. 
plaintiffs  appeal.    AtBrmed. 

Argued  before  BOYD,  C.  J.,  and  BBISCOB, 
PEABCE,  SCHMUCKBB,  BUBKE,  WORTH- 
INGTON,  and  HENRY,  JJ. 

B.  S.  Field,  for  appellants.  Edgar  Ailan 
Poe,  for  appellees. 


BURKE,  J.  The  appellants  are  owners  of 
property  situated  on  Pennsylvania  avenue, 
Baltimore  city,  and  embraced  in  the  territory 
annexed  to  the  dty  of  Baltimore  by  Acts 
1888,  p.  US,  c.  98.  It  was  taxed  at  the  full 
city  rate  for  the  year  1907,  and  the  city 
collector  presented  bills  to  the  appellants  de- 
manding payment  of  the  taxes,  and  notified 
them  that  imless  the  bills  were  paid  within 
80  days  from  July  1,  1908,  he  would  take 
legal  proceedings  to  enforce  the  collectton 
of  the  taxes.  The  appellants,  contending  that 
their  property  under  Acts  1888,  p.  113,  c.  88, 
known  as  the  "Annexation  Act"  as  amended 
by  Acts  1902,  p.  198,  c  130.  caUed  the  "Fonti 
Act*'  is  liable  only  to  the  60-cent  rate  for 
city  purposes,  filed  their  bill  of  complaint  In 
the  circuit  court  for  Baltimwe  city  for  an 
injunction  against  the  mayor  and  city  coun- 
cil and  Henry  W.  Williams,  city  collector,  to 
restrain  tiiem  from  demanding  and  collecting 
from  the  plaintiff  any  greater  sum  for  city 
purposes  than  the  00-cent  rate.  The  court 
passed  an  order  upon  the  bill  requiring  the 
respondents  to  show  cause  why  an  injunction 
should  not  issue  as  prayed.  The  defendants 
demurred  to  the  bill,  but  the  court  overruled 
the  demurrer.  They  then  answered,  and 
averred  that  the  property  of  the  plaintiffs 
was  liable  for  the  year  1907  to  the  full  dty 
rate  of  $1.97%,  and  not  for  the  rate  of  60 
cents  as  claimed  in  the  hill.  A  general  repli- 
cation was  filed,  and  testimony  was  taken  in 
open  court  before  Judge  Gorter,  who  by  con- 
sent of  the  parties,  visited  the  property  and 
inspected  the  c<mdltion  of  Pennsylvania  ave- 
nue at  the  place  in  question.  On  the  10th  of 
August,  1908,  he  passed  a  decree  dismissing 
the  plaintiffs'  bill.  The  record  presents  for 
consideration  two  questions:  (1)  Can  a  turn- 
pike road  be  treated  as  an  intersecting  bound- 
ary under  the  acts  mentioned  above?  (2)  Is 
the  Relsterstown  turnpike  road,  one  of  the 
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booDd&rles  ot  tbe  block  in  questioxi,  1'opened, 
graded,  kerbed,  and  otherwise  improYed  from 
kerb  to  kerb  by  pavement^  macadam,  gravel, 
or  other  substantial  material,"  ^»  required 
by  the  Foutz  act 

The  block  does  not  exceed  200,000  snperfl- 
ctal  square  feet,  and  it  Is  admitted  that  the 
decree  must  be  affirmed  If  the  turnpike  road 
may  be  used  as  ope  of  the  boundaries  of  the 
block,  and  If  it  Is  improved  as  required  by 
the  Foutz  act  Tliia  court  has  had  occasioa 
frequently  and  so  recently  to  consider  the 
acts  of  assembly  relating  to  taxation  In  the 
annexed  territory  of  Baltimore  city  that  it 
is  unnecessary  to  discuss  them  anew  in  this 
opinion.  We  could  not  state  more  clearly 
than  we  have  already  done  the  principles 
which  should  g^de  the. city  In  the  imposition 
of  taxes  in  the  annexed  district  Siudall  v. 
Mayor  and  City  CouncU,  03  Md.  526,  40  Atl. 
6i5;  Mayor,  etc,  ▼.  Rosenthal,  102  Md.  208, 
62  Atl.  579;  Hiss  t.  Mayor,  etc,  103  Md. 
620,  64  Atl.  62;  Mayor,  etc.,  y.  Gall,  106  Md. 
684,  68  Atl.  282;   Sbaefer  v.  Mayor,  etc.„  107 

Md.  ,  63  Atl.  138.    After  much  that  has 

been  said  calculated  to  create  In  a  public 
mind  a  misapprehension  of  what  this  court 
has  so  plainly  decided  and  to  create  the  im- 
pression that  some  Injustice  has  been  done 
the  city  by  these  decisions,  it  was  gratifying 
In  this  case  to  bear  the  learned  city  solicitor 
declare  that  in  no  case  decided  by  this  court 
had  tbe  city  beeo  denied  the  taxes  to  which 
it  was  rightly  entitled.  The  facts  of  this  case 
are  few.  The  property  of  the  plaintiffs  is  sit- 
uated in  a  block  of  ground  bounded  l^  Penn- 
sylvania avenue,  Lynnbrook  avenue,  Wood- 
brook  avenue,  and  Fulton  avenue.  These  ave- 
nnes,  except  Pennsylvania  avenue,  are  public 
and  paved  avenues  of  the  city,  and  there  is  no 
claim  made  that  they  are  not  Improved  as  re- 
quired by  the  Foutz  act  The  block  is  improv- 
ed by  more  than  six  dwelling  houses,  but  the 
exact  number  and  character  of  the  houses  In 
tbe  block  are  not  shown  by  the  record.  The 
block  has  the  advantage  of  city  lights. 
Pennsylvania  avenue  in  front  of  liie  plain- 
tiffs' proi)erty  is  owned  by  the  Relsterstown 
Turnpike  Company,  and  it  is  contended  that 
this  turnpike  road  cannot  be  treated  under 
the  law  as  an  intersecting  boundary,  because, 
it  is  argued,  that  by  the  true  construction  of 
tbe  acts  mentioned  none  but  public  streets, 
avenues,  and  alleys  can  be  used  as  inters 
secting  boundaries.  In  support  of  that  posi- 
tion'tbe  appellants  rely  upon  the  case  of 
Valentine  y.  Hagerstown,  86  Md.  486,  88 
Atl.  931.  That  case  was  fully  considered  in 
Sindairs  Case,  supra,  in  wlilcb  this  court 
held  that  it  was  not  essential  to  the  right  of 
tbe  city  to  impose  tbe  full  tax  rate  that 
the  streets  and  avenues  bounding  tbe  block 
should  l>e  public  as  claimed  by  the  appel- 
lants In  tills  case.  We  regard  that  case  as 
decisive  of  this  question.  Tbe  reasons  why 
the  Valentine  Case  cannot  control  the  deci- 
sion of  tbe  question  here  presented  are  fully 


stated  by  Judge  McSherry  In  tfa^e  Slndall 
Case,  on  pages  630  and  532  of  93  Md.,  pages 
646,  047  of  49  AtL  Although  It  was  expressly 
decided  in  that  case  that  private  streets  might 
be  used  as  boundaries  of  tbe  block,  Acts  1902, 
p.  198,  c.  130,  which  was  passed  shortly  after 
that  decision  for  the  purpose  of  mitigating 
some  of  its  supposed  hardships,  contains  noth- 
ing to  show  the  slightest  intention  to  change 
the  law  of  that  case  in  the  respect  indicated. 
It  defined  tbe  terms  "landed  property,"  and 
"block  of  ground,"  and .  declared  how  the 
streets  should  be  Improved,  but  did  not  re- 
quire that  they  should  lie  public  as  distin- 
guished from  private. 

2.  The  only  remaining  question  In  the  case 
is  this:  Is  Pennsylvania  avenue,  which  we 
have  held  can  be  legally  treated  as  one  of 
the  boundaries  of  the  block,  "opened,  graded, 
kertted,  and  otherwise  improved  from  kerb 
to  kerb  by  pavements,  macadam,  gravel,  or 
other  substantial  material"?  The  plaintiffs 
are  claiming  the  l>eneflt  of  certain  provi- 
sions of  law  under  which  a  partial  exemp- 
tion from  taxation  Is  conferred  upon  certain 
given  conditions.  To  secure  this  exemption 
the  proof  must  bring  the  case  fairly  within 
the. terms  of  the  acts  by  wldch  the  exemp- 
tion Is  granted.  We  said  In  Sindall's  Case, 
supra,  that  the  provision  at  the  end  of  sec- 
tion 19,  c.  98,  p.  127,  Acts  1888,  "was  a  re- 
striction on  the  power  of  the  municipality  to 
levy  more  than  a  designated  rate  of  taxes 
on  property  annexed  to  the  city  limits,  until 
a  prescribed  condition  is  complied  with. 
Like  every  other  exemption  from  taxation  it 
must  be  strictly  construed.  The  taxing  pow- 
er Is  never  presumed  to  be  surrendered,  and 
therefore  every  assertion  that  it  has  been 
relinquished  must  to  be  efficacious,  be  dis- 
tinctly supported  by  clear  and  unambiguous 
legislative  enactment  To  doubt  Is  to  deny 
an  exemption." 

Pennsylvania  avenue  Is  opened,  graded, 
and  kerbed  on  twth  sides.  It  has  gutters  on 
both  sides  properly  paved.  And  there  are 
car  tracks  in  the  center  of  the  avenue,  and 
the  space  between  the  tracks  and  two  feet 
on  the  outside  thereof  is  paved.  The  dis- 
pute In  the  case  relates  to  the  character  of 
the  roadbed  between  tbe  outside  of  the  gut- 
ters and  the  paving  along  the  car  tracks; 
the  width  of  this  space  being  six  or  seven 
feet.  Its  condition  and  its  construction  were 
largely  questions  of  fact,  to  be  decided  by 
tbe  judge  before  whom  the  case  was  heard. 
There  is  a  presumption  that  he  decided  these 
questions  rightly,  and  upon  the  facts  appear- 
ing In  the  record  we  are  not  prepared  to  re- 
verse the  decision.  The  only  witnesses  pro- 
duced to  support  the  allegations  of  the  bill 
were  Messrs.  Coulson,  Schneider,  and  Flater, 
three  of  the  plaintiffs,  and  the  evidence 
given  by  them  is  to  the  effect  that  the  por- 
tion of  the  roadbed  mentioned  gets  muddy 
in  places  after  a  rain  and  in  dry  weather  It 
gets  dusty.    They,  however,  admit  that  ttils 
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roadway  cannot  be  called  a  dirt  road,  or  a 
country  road,  and  that  at  times  broken 
stones  are  deposited  In  the  road  for  the  pur- 
pose of  filling  holes  which  make  their  ap- 
pearance therein  from  time  to  time.  And 
there  Is  testimony  that  at  some  places  there 
is  no  stone  at  all,  at  least  so  far  as  the  naked 
eye  can  see.  Mr.  Payne,  an  employe  of  the 
city,  examined  the  condition  of  the  road  on 
more  than  one  occasion,  and  testified  that 
Pennsylyanla  avenue  at  the  Intersection  of 
Fulton  avenue  corresponds  with  the  grade 
of  Fulton  avenue  as  repaved;  that  the  grade 
is  a  nice  grade  up  to  the  crown  of  the  hill, 
which  Is  close  to  Lynnbrook  avenue;  that 
be  found  the  street  kerbed  both  on  the  north 
and  south  side ;  that  the  gutter  is  paved  and 
that  there  is  about  18  Inches  of  cobble  be- 
tween the  gutter  stone  and  out  frcnn  the  gut- 
ter stone ;  that  between  the  car  tracks  it  is 
paved,  and  that  there  Is  a  space  on  the  sides 
of  the  car  track  of  about  six  or  seven  feet  be- 
tween the  paving  extending  from  the  gutter 
and  the  paving  extending  from  the  car  track 
on  both  sides  of  the  street  He  testified  that 
m  1903  be  made  a  report  on  that  block  and 
reported  that  in  bis  judgment  it  was  a  macad- 
am street,  that  it  has  the  pike  macadam 


condition,  and  that  there  Is  a  soHd.  substan- 
tial base,  even  where  the  holes  were,  and 
when  it  had  been  somewhat  cut  np  the 
south  half  of  the  street  was  in  a  very  good 
condition,  and  that  he  could  not  see  any 
fault  that  conid  be  fairly  found  with  It 
This  court  has  never  hesitated  to  restrain 
the  collection  of  taxes  levied  upon  annexed 
property  in  disregard  of  the  provisions  of 
the  acts  we  have  referred  to;  but  it  has 
never  resorted  to  a  forced  and  strained  con- 
struction to  accomplish  that  result  We 
think  the  situation  and  the  character  of  the 
plalntlflts'  property  and  the  surrounding  con- 
ditions are  snch  iis  to  fairly  warrant  the 
Imposition  of  the  full  city  rate.  These  an- 
nexed tax  cases  must  of  necessity  be  disiMis- 
ed  of  upon  the  facts  of  each  particular  case. 
All  this  court  can  do  is  to  announce,  as  we 
have  repeatedly  done,  the  rule  by  which  the 
appeal  tax  court  should  be  governed.  The 
decision  of  each  particular  case  coming  here  ' 
must  depend  upon  our  determination  as  to 
whether  there  has  been  a  fair  and  Just  ap- 
plication of  that  rule  to  the  facts  of  the 
particular  case  as  they  are  shown  by  tiu 
record. 
Decree  affirmed,  with  costs. 
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MERCHANTS'  &  MINERS'  TRANSPORTA- 
TION CO.  V.  KICHBBRO  et  al 
EIOHBERQ  et  al.  t.  CENTRAL  OF  GEOR- 
GIA BY.  00. 

(Coart  of  Appeals  of  Maryland.    Jan.  12, 1909.) 

1.  Cabbiesb  (f  132*)  —  Lobs  ob  Injubt  to 
Goods— CoNTBACTS—PBBBnMPTioNs. 

It  will  be  presumed  that  when  letters  pass- 
ed between  shippers  and  a  carrier's  frelebt  traf- 
fic manager  setting  forth  the  rates  at  wnich  the 
goods  would  be  carried,  and  the  time  within 
which  an;  claim  for  damages  would  be  settled, 
were  written,  the  parties  contemplated  the  is- 
Boing  of  bills  of  lading  containing  the  provisions 
of  de  contract. 

[E!d.   Note.— For   other   cases,    see    Garriera, 
Cent  Dig.  I  578;  Dec.  Dig.  I  132.*] 

2.  Oabbikbb  (1 163*)— LnciTATioir  ot  Liabh.- 

ITT— DAMAOEB— BUBDER   OF  PROOF. 

Under  a  bill  of  lading  providing  that  neg* 
Hgence  sbonid  not  be  presumed  against  the  car- 
rier, the  burden  was  on  the  shipper  to  show,  not 
only  injury  to  the  goods,  bnt  negligence  causing 
such  injury,  where  a  higher  rate  was  charged 
for  carriage  under  the  common-law  liability  as 
hunier. 

[Ed.    Note. — For   other   cases,    see   Carriers, 
Cent  Dig.  I  725 ;   Dee.  Dig.  {  163.*] 

8.  Cabbiebb  (g  189*) — urates  of  Fbeioht— In- 

BUBARCE  of  SAFETT. 

In  the  absence  of  a  contract  to  the  contrary, 
a  carrier  of  goods  is  an  Insurer,  but,  since  they 
may  be  injured  or  destroyed  by  causes  not  due 
to  the  carrier's  negligence,  the  carrier  is  as 
much  entitled  to  be  paid  a  premiom  for  insur- 
ance of  safe  delivery  as  for 'labor  and  expense  of 
carrying  them. 

[EH.    Note. — For   other    cases,    see    Carriers, 
Cent  Dig.  {  869 ;   Dec.  Dig.  {  189.*] 

4.  Cabbiebs  (J  131*)— Limitation  of  Liabil- 
rrr— Neouobnce^— BuBDEN  of  Proof. 

While  a  carrier  cannot  contract  against 
its  own  negligence,  It  can  contract  so  as  tt>  put 
the  burden  of  proving  negligence  on  one  suing 
therefor. 

[Bd.    Note.— For   other   cases,    see   Carriers, 
Cent.  Dig.  }  674;  Dec  Dig.  g  161.*] 

5.  Gabbiers  (S  159*)  —  Loss  ob  Injxtbt  to 
Goods— Damages— CiAiMB—WArvEB. 

A  provision  of  a  bill  of  lading  requiring  any 
claim  for  loss  or  damage  to  be  made  in  writing 
within  30  days  after  delivery  was  waived  by 
the  carrier,  for  its  agent  raised  no  objection  on 
that  ground  to  a  claim  filed  after  that  time. 

[E2d.    Note.— For   other   cases,    see   Carriers, 
Cent.  Dig.  {  714 ;   Dec.  Dig.  {  159.*] 

0.  Cabbiebb  (g  158*)— LniiTATioN  or  Liabii.- 
ity—Dakagb— Measure. 

In  an  action  for  damage  to  goods  shipped 
nnder  a  bill  of  lading  providing  that  any  loss  or 
damage  should  be  computed  at  the  value  of  the 

Sroperty  at  the   time   and   place  of  shipment, 
amages  should  be  assessed  according  to  such 
provision. 

[Bid.    Note. — ^For   other   cases,   see   Carriers, 
Cent  Dig.  g  708 ;    Dec.  Dig.  g  158.*] 

7.  Cabbiebb  (J  158*)— LnnrATiON  of  Liabh.- 
irr- Damages— Waiveb  of  Pbovisiow. 
In  v>  action  against  a  carrier  for  damages 
to  a  shij>ment,  the  parties  may  waive  a  pi^>- 
vision  of^  th/>  bill  of  lading  that  the  amount  of 
any  damage  should  lie  computed  at  the  value  of 
the  property  at  the  time  and  place  of  ship- 
ment 

[Ed.    Note.— For   other   cases,   see   Carriers, 
Cent  Dig.  g  708;   Dec.  Dig.  g  158.*] 


&  Oabbiebs  (g  1301%*)  — IiTitnt  «D  0«odb— 

Joint  Liabiutt. 

An  action  for  damage  to  a  shipment  was 
properly  brought  in  tort  jointly  against  the 
railway  company  and  the  transportation  com- 
pany which  contracted  to  ship  the  property. 

[Ed.  Note.— S\)r  other  cases,  see  Carriers^ 
Cent  Dig.  g  568;    Dec.  Di»  I  ISOV^.*] 

Appeal  from  Snperlor  Court  of  Baltimore 
City;   Tho&  Ireland  Elliott.  Jadge. 

Actlcm  by  Maurice  H.  Bicbberg  and  Monte 
L.  HIrch,  copartners  as  the  Pkper  Mills  Com- 
pany, against  the  Mercbanta'  &  Miners'  Trans- 
portation Company  and  the  Central  of  Geor- 
gia Railway  Company.  From  a  judgment  for 
plalntlfCs,  the  transportation  company  appeals, 
and  from  a  Judgment  for  the  railway  com- 
pany plaintiffs  appeal.  First  mentioned  Judg- 
ment reTersed  and  new  trial  awarded ;  other 
Judgment  affirmed. 

Argued  before  BOYD,  0.  J.,  and  BRISCOE, 
PEARGB,  SCHMUCKBR,  BURKE,  WORTH- 
INOTON,  and  THOMAS.  33. 

William  S.  Bryan,  Jr.,  for  plalntiflTs.  Charles 
A.  Marshall  and  John  J.  Donaldson,  for  de- 
fendants. 

WORTHINGTON,  J.  This  is  an  action  of 
tort  brought  in  the  snperlor  court  of  Balti- 
more city  by  the  appellees,  trading  as  the 
Paper  Mills  Company,  against  the  Merchants' 
&  Miners'  Transportation  Company  and  the 
Central  of  Georgia  Railway  Company,  as  Joint 
defendants,  to  recover  for  damages  alleged  to 
have  been  sustained  by  the  plaintiffs  through 
the  negligence,  Improper  conduct,  lack  of  skill 
and  care,  and  wrongful  action  of  the  defend- 
ants, and  each  of  them,  in  transporting  a 
large  quantity  of  wrapping  paper  and  paper 
bags,  and  also  certain  machinery  from  Atlan- 
ta, in  the  state  of  Georgia,  to  Baltimore,  in 
the  state  of  Maryland.  The  case  was  before 
this  court  at  the  October  term,  1907,  upon  the 
question  of  the  sufficiency  of  the  service  of 
process  on  the  Central  of  Georgia  Railway, 
one  of  the  defendants,  and  some  of  the  facts 
are  set  out  in  the  report  of  that  appeal  in 
Central  Ry.  Co.  v.  Elchberg,  107.  Md.  — ,  68 
AO.  690.  The  service  of  process  having  been 
held  sufficient,  the  case  proceeded  to  trial  In 
the  court  below  against  both  defendants,  and  a 
Jifdgment  In  that  court  for  $9,734.76  was  ob- 
tained against  the  Merchants'  &  Miners' 
Transportation  Company  alone,  the  Central  of 
Georgia  Railway  Company  obtaining  a  Judg- 
ment In  its  favor  under  an  instruction  of  the 
trial  conrt  The  unsuccessful  contestants  in 
both  instances  have  appealed  to  this  court 

We  will  first  consider  the  appeal  of  the 
Merchants'  &  Miners'  Transportation  Com- 
pany. The  learned  Judge  In  the  court  be- 
low by  granting  the  plaintiffs'  first  prayer 
practically  decided  that  the  whole  contract 
of  carriage  between  the  parties  is  contained 
exclusively  In  the  two  letters,  one  of  date  of 
June  12,  1906,  and  the  other  of  date  of  June 
25,  1906.  which  passed  between  the  plalntltEs' 
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and  Mr.  O.  S.  Hoskliui,  freight  traflSc  man- 
ager of  the  Mercbants'  &  Miners'  Transporta- 
tion Company,  and  wlilch  are  printed  in  the 
record.  But  we  think  the  true  contract  is  to 
be  found  in  these  two'  letters,  or  rather  in  the 
one  of  date  of  June  25, 1006,  and  in  the  bills  of 
lading  issued  to  the  plaintiffs  by  the  Centraf 
of  Georgia  Railway  Company  taken  and  con- 
sidered together.  The  letters  set  forth  mere- 
ly the  rates  at  which,  the  goods  will  be  car- 
ried, and  the  time  within  which  any  claim 
for  damages  would  be  settled.  It  may  well 
be  assumed  that,  wheo  these  letters  were 
written,  the  well-known  usage  and  custom  of 
Issuing  bills  of  lading  with  the  several  ship- 
ments were  within  the  contemplation  of  the 
parties.  Indeed,  the  plalntlils  in  their  letter 
of  June  12th  refer  to  the  "clean  B-L  of  the 
Central  of  Georgia  for  evidence"  as  to  the 
condition  In  which  the  shipments  would  leave 
Atlanta,  thus  clearly  indicating  that  they  had 
In  mind  the  receipts  usually  issued  by  car- 
riers when  goods  are  accepted  by  them  for 
carriage.  A.  similar  view  was  held  by  the 
Court  of  Appeals  of  New  Xork  in  the  case  of 
Donovan  v.  Standard  Oil  Company,  155  N.  Y. 
112,  49  N.  E.  678,  where  the  court  said :  "This 
Instrument  [the  bill  of  lading]  must  be  read 
with  the  letter  referred  to  under  which  the 
plaintiffs  entered  into  the  general  arrange- 
ment in  order  to  ascertain  the  full  extent  of 
their  duties  and  obligations  as  carriers."  Hav- 
ing decided  that  the  bills  of  lading  form  part 
of  the  contract  of  carriage,  it  becomes  our 
duty  to  construe  certain  portions  of  tbem, 
which  give  rise  to  the  controversy  In  this 
case.  The  clause  which  gives  rise  to  the 
most  important  question  is  contained  in  the 
eleventh  section  of  these  bills  of  lading,  and 
is  as  follows:  "Nor  shall  negligence  be  pre- 
sumed against  any  carrier." 

The  question  is:  How  does  this  clause  ef- 
fect the  burden  of  proof?  We  think  it  must 
be  given  its  full  force;  that  Is  to  say,  the 
burden  is  upon  the  plaintiffs  to  show  not  only 
the  injury,  but  also  the  negligence  that  caus- 
ed the  injury.  The  common-law  presumption 
of  negligence  where  damage  merely  Is  shown 
is  negatived  by  the  express  stipulation  of  the 
contract.  It  will  not  suffice  to  prove  merely 
that  the  goods  were  delivered  to  the  carrier 
in  good  condition  and  received  by  the  con- 
signee in  a  damaged  condition,  but  negligence 
causing  the  injury  must  be  proven.  In  the 
absence  of  contract,  the  law  makes  the  car- 
rier an  Insurer,  and,  as  the  goods  it  carries 
may  be  injured  or  destroyed  by  many  causes 
not  due  to  its  own  negligence  or  want  of  care, 
the  carrier  is  as  ipuch  entitled  to  be  paid  a 
premium  for  Its  insurance  of  their  safe  deliv- 
ery at  the  place  of  destination  as  for  the  la- 
bor and  expense  of  carrying  them  there.  Ri- 
ley V.  Home,  15  E.  0.  L.  551.  While  the  car- 
rier may  not  contract  against  Its  own  negli- 
gence (1  Hutchinson  on  Carriers,  §  450),  It 
may  contract  so  as  to  put  the  burden  of  prov- 
ing the  negligence  upon  the  plaintiff.  It  was 
so  held  in  the  case  of  N.  J.  S.  N.  Co.  v.  Bank, 


6  How.  384,  12  L.  Ed.  465,  which  was  follow- 
ed by  our  predecessors  in  the  case  oC  Bank- 
ard  T.  B.  &  O.  R.  R.,  34  Md.  107,  6  Am.  Rep. 
321.  Id  the  former  case  Mr.  Justice  Nelson, 
spaaking  for  the  Supreme  Court,  said :  "The 
respondents. having,  succeeded  in  restricting 
their  liability  as  carriers  by  special  agree- 
ment, the  burden  of  proving  that  the  loss 
was  occasioned  by  the  want  of  due  care  or 
by  gross  negligence  Is  upon  the  libelants, 
which  would  be  otherwise  in  the  absence  of 
any  such  restriction."  In  the  case  at  Imr,  the 
contract  of  carriage  provided  that,  if  the  ship- 
pers elected  not  to  accept  the  reduced  rates 
for  transportation  and  the  conditions  con- 
tained In  the  bills  of  lading,  they  should  give 
notice  to  the  agent  of  the  receiving  carrier 
in  writing,  and  by  paying  a  somewhat  higher 
rate  the  carrier's  common-law  liability  would 
attach  except  as  limited  by  the  laws  of  the 
United  States  and  of  the  several  states,  so 
far  as  any  such  statutes  applied.  The  plain- 
tiffs deliberately  chose  the  reduced  rate  and 
thereby  assumed  under  the  conditions  of  the 
bills  of  lading  which  they  accepted  the  bur- 
den of  proving  negligence  against  the  car- 
riers In  case  any  loss  or  injury  to  the  goods 
should  occur  in  the  course  of  the  transporta- 
tion, and  it  Is  not  for  this  court  to  relieve 
them  of  the  burden  which  they  thus  assumed. 
As  regards  the  stipulation  In  the  bill  of  lad- 
ing requiring  any  claim  for  loss  or  damage  to 
be  made  in  writing  within  thirty  days  after 
the  delivery  of  the  property,  we  think  that 
such  stipulation  was  waived  by  the  carrier, 
whose  agent  with  full  knowledge  raised  no 
objection  to  the  claim  on  that  ground.  5  Am. 
Eng.  B.  Law  (2d  Ed.)  322-325. 

No 'objection  is  made  to  the  granting  of 
the  plaintiffs'  second  prayer  concerning  the 
measure  of  damages,  except  on  the  ground 
that  there  is  not  sufficient  evidence  to  go  to 
the  jury  as  to  the  market  value  of  the  goods 
at  Baltimore,  in  either  an  injured  or  unin- 
jured condition,  on  their  arrival  in  that  dty. 
We  think  the  evidence  in  this  respect  too 
meager,  but,  as  there  is  a  provision  in  the 
bill  of  lading  to  the  effect  that  "the  amount 
of  any  loss  or  damage  for  which  any  carrier 
becomes  liable  shall  be  computed  at  the  val- 
ue of  any  property  at  the  place  and  time  of 
shipment  under  this  bill  of  lading,"  the  meas- 
ure of  damage  should  be  in  accordance  with 
this  provision,  that  is,  their  value  should 
have  been  ascertained  at  Atlanta  as  of  tlie 
days  and  times  of  shipment.  It  was  so  held 
by  this  court  in  the  case  of  McCoy  v.  Erie 
R.  R.  Co.,  42  Md.  498,  under  a  similar  provi- 
sion in  the  bill  of  lading  in  question  in  that 
case.  Of  course,  the  xmrties  may  waive  this 
provision  in  the  present  case,  if  they  so  de- 
sire. We  think  the  proceedings  were  prop«- 
ly  brought  in  tort  jointly  against  both  car- 
riers. B.  ft  O.  R.'  R.  Co.  V.  Pumphrey,  59 
Md.  399;  1  Poe  Pldg.  f  §  206,  526,  528;  Mer- 
shon  V.  Hobensack,  22  N.  J.  Law.  380.  As  to 
the  appeal  of  the  Paper  Mills  Company  from 
the  action  of  the  trial  court  in  dismissing  the 
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suit  as  against  the  Central  of  Georgia  Rail- 
way Company,  we  think  such  action  waa 
proper.  The  plaintlEta  had  closed  their  case 
without  offering  any  evidence  whatever  of 
negligence  on  the  part  of  this  defendant, 
and  by  the  contract  of  carriage  under  which 
the  goods  were  shipped  no  negligence  could 
be  presumed  against  it  from  the  mere  fact 
that  the  goods  which  had  been  delivered 
to  It  In  good  condition  were  received  at  their 
destination  from  the  terminal  carrier  in  a 
damaged  condition. 

For  these  reasons  we  think  there  was  er- 
ror on  the  part  of  the  learned  judge  In  the 
court  below  In  granting  the  plaintiffs'  first 
and  second  prayers,  and  In  refusing  to  grant 
the  defendant's  second,  eighth,  and  ninth 
prayers,  and  we  must  therefore  reverse  the 
judgment  in  No.  51,  but,  as  the  plaintiffs  may 
l>e  able  upon  a  second  trial  to  adduce  evi- 
dence of  negligence,  we  will  award  the  plain- 
tiffs a  new  trial  as  to  the  Merdiants'  &  Min- 
ers' Transportation  Company. 

Judgment  In  No.  62  reversed,  with  costs 
and  new  trial  awarded.  Judgment  In  No.  63 
affirmed,  with  costs  to  the  appellee. 


McMAHON  V.  CREAN  et  aL 
(Court  of  Appeals  of  Maryland.    Dec.  9,  1908.) 

Appeal  from  Baltimore  Court  of  Common 
Fleas;  Henry  Stockbridge,  Judge. 

Action  by  Frederick  J.  Crean  and  others 
against  Peter  McMahon.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Reversed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCB,  BURKE,  THOMAS,  WORTHING- 
TON,  and  HENRY,  JJ. 

Thomas  G.  Hayes,  for  appellant  Frank 
DrlscoU  and  S.  S.  Field,  for  apptllees. 

PER  CURIAM.  This  is  an  action  of  eject- 
ment, brought  for  the  recovery  of  a  parcel  of 
land  lying  in  Baltimore  city.  The  judgment 
being  against  the  defendant,  he  has  appealed. 
As  one  of  the  questions  raised  In  the  case  con- 
cerns the  proper  method  to  be  pursued  by  the 
city  In  the  sale  of  land  for  nonpayment  of 
taxes,  It  Is  of  public  Importance  that  ttils 
should  be  speedily  settled. 

Among  other  defenses  interposed  by  the  de- 
fendant as  a  bar  to  the  suit  was  a  tax  deed  for 
the  land  in  question,  made  by  the  mayor  and 
city  council  to  him  dated  March  19, 1884.  It  is 
admitted  that  the  suit  must  fall  if  the  appel- 
lant acquired  a  good  title  under  the  tax  sale 
and  deed  mentioned.  The  court  beloW  held 
that  the  defendant  took  no  title  under  the  tax 
sale,  first,  because  the  preliminary  notice  giv- 
en was  Insufiicient,  and,  secondly,  because  the 
place  of  sale  was  not  that  authorized  by  law. 
The  property  was  sold  at  the  Exchange  Sales- 
room, but  In  the  opinion  of  the  court  below 
the  property  could  only  be  sold  either  on  the 


premises  or  at  the  courthouse  door  of  the  city. 
Some  additional  reasons  have  been  urged 
against  the  defendant's  title.  It  is  insisted 
that  he  took  no  title  under  the  deed,  because 
the  deed  to  the  city  for  which  he  acquired 
title  waa  not  made  by  the  collector  who  made 
the  sale.  We  hold  tliat  the  proceedings  un- 
der which  the  tax  sale  was  made  show  a  suf- 
ficient compliance  with  all  the  prerequisites 
of  the' law  regulating  tax  sales  In  Baltimore 
city,  and  that  the  defect  urged  against  the 
deed,  upon  which  the  defendant  relies,  has 
been  cured  by  subsequent  legislation.  We  de- 
cide that  the  defendant  has  shown  a  good 
title  to  the  land  sued  for,  and  that  the  judg- 
ment must  be  reversed,  without  awarding  a 
new  trial.  An  opinion  will  be  filed  stating 
the  reasons  upon  which  this  conclusion  rests. 
Judgment  reversed,  with  costs,  without 
awarding  a  new  trial. 


ao9  MA.  (S2) 
McMAHON  v.  CREAN  et  al. 
(Coart  of  Appeals  of  Maryland.    Jan.  18,  1909^ 

1.  Taxation  (S  730*)  — Tax  Titlb  — Natuot 

AND  Effect. 

A  valid  tax  title  clothes  the  owner  not 
merely  with  the  title  of  the  person  assessed  for 
the  taxes-  for  which  the  property  was  sold,  bat 
with  a  new  and  complete  title  under  an  inde- 
pendent grant  from  sovereign  authority,  whidi 
bars  and  extinguishes  all  prior  titles  and  in- 
cumbrances and  equities  of  private  persons. 

[Ed.   Note.— For   other  cases,    see   Taxation, 
Cant.  Dig.  {  1463 ;    Dec.  Dig.  i  730.*] 

2.  Taxation  (f  614*)— DBUWQrKNT  Taxm— 
PowKE  OF  Sale. 

A  tax  collector's  authority  to  sell  land  for 
the  nonpayment  of  delinqueut  taxes  is  a  naked 
power,  specially  conferred  by  statute,  which 
must  be  substantially  complied  with  in  order  to 
create  a  valid  title. 

[EM.  .Note.— For  other  cases,   see   Taxation, 
Cent  Dig.  g  1263 ;   Dec;  VigTi  614.*]    . 

a  Taxation  (§  685*)— Tax  Sales— Vaiiditt 

— BcKDKN  OF  Pboof— Statutes. 

Acts  1874,  p.  744,  c.  483,  §  51,  relating  to 
tax  sales,  requires  the  collector  to  report  the 
sale  and  the  proceedings  in  relation  thereto  to 
the  courts,  which  after  examination  and  notice 
shall  confirm  the  sale,  if  no  sufficient  cause  be 
shown  against  snch  ratification,  end  the  pur- 
chaser on  payment  of  the  price  obtains  a  good 
title  to  the  property  sold.  Held,  that  a  decree 
of  confirmation  under  such  section  is  not  con- 
clusive evidence  of  the  validity  of  the  sale,  but 
is  effectual  only  to  cast  the  bniden  of  proof  on 
the  party  resisting  the  same. 

[Ed.   Note. — For   other   cases,    see   Taxation, 
Cent  Dig.  i  1375;    Dec  Dig.  |  685.*] 

4.  Taxation  (8  6.^*)— Tax  Sales— Notice. 

Baltimore  City  Code  1879,  |  44,  provides 
that  no  sale  shall  be  made  by  a  tax  collector  un- 
til he  has  first  given  to  the  person  in  arrears, 
etc.,  a  statement  of  the  indebtedness,  and  not 
less  than  30  days'  notice  of  bis  intention,  if  the 
tax  is  not  paid,  to  enforce  payment  thereof. 
Held,  that  where  a  collector's  report  stated 
that,  on  each  of  the  bills  for  taxes  delivered  to 
the  life  tenant  in  possession  of  property  sold 
therfe  was  printed  a  notice  that  if  the  bill  was 
not  paid  within  30  days  from  delivery,  it  "would 
be  subject"  to  distraint  or  execution,  but  the 
record  Of  the  tax  proceedings  contained  two  of 
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th«  Mils  as  exhibits,  <m  the  face  of  whidh  was 
printed  a  notice  that,  if  the  bill  waa  not  paid 
within  30  da^  from  delivery,  payment  "would 
be  enforced"  by  diatraint  or  execution,  it  would 
be  presumed  that  the  notice  printed  on  the  bills 
was  identical  with  that  delivered  to  the  owner, 
rather  than  with  the  notice  stated  in  the  reiMrt, 
and  that  the  notice  was  therefore  sufficient. 

(Ed.  Note. — For  other  cases,  see  Taxation, 
Dec  Dig.  I  658.*] 

6.  Taxation  ({  655*)— Tax  Sales— Flack  of 

Sale. 

Acts  1878,  p.  362,  c.  227,  providing  for  tax 
sales  in  Baltimore  city,  but  containing  no  pro- 
vision as  to  the  place  where  such  sales  were  to 
be  held,  was  in  irreconcilable  conflict  with  Code 
1878,  art  il,  §  40,  requiring  tax  sales  to  be  on 
the  premises  or  at  the  courthouse  door,  and 
hence  sales  in  Baltimore  could  be  legally  held 
at  such  place  in  the  city  as  the  collector  in  his 
discretion  might  select. 

[EM.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  655.*] 

6.  Taxation  (§  746*)- Tax  Sales— Collect- 
ob's  Deed— Execution. 

A  tax  collector  of  the  city  of  Baltimore  had 
no  power  to  execute  a  tax  deed  to  the  mayor 
and  city  council  for  property  sold  to  the  city  by 
his  predecessor. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  746.*] 

7.  Taxation  (8  770*)— Tax  Dkkds— Oukatitb 
Acts. 

"VfheK  a  tax  collector  of  the  city  of  Balti- 
more executed  without  authority  a  tax  deed  to 
the  mayor  and  city  council  on  December  7, 
1883,  for  property  sold  to  the  city  by  his  prede- 
cessor, such  conveyance  was  validated  by  Acts 
1904,  p.  f504,  c.  281,  |  2,  providing  that  when- 
ever any  property  in  the  city  of  Baltimore  has 
been  sold  for  taxes  pursuant  to  law,  by  one  city 
collector,  and  the  sale  has  been  reported,  but  the 
deed  has  been  executed  and  delivered  by  the 
collector's  successor  in  office,  the  conveyance 
shall  be  valid. 

[EM.  Note.— ^or  other  cases,  see  Taxatioti, 
Dec  Dig.  {  770.*] 

8.  Constitotionai.  Iaw   (|   98*)  —  Vested 
RionxB. 

An  owner's  ri^ht  in  property  sold  at  a  tax 
■sale  having  been  divested  by  the  sale  pursuant 
to  which  a  void  deed  was  executed.  Acts  1904. 
p.  604,  c  281,  g  2,  validating  such  deeds,  was 
not  Invalid  as  impairing  the  owner's  vested 
rights. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  {  98.*] 

Appeal  from  Baltimore  Court  of  Common 
Pleas;  Henry  Stockbridge,  Judge. 

Suit  by  Frederick  J.  Crean  and  others 
against  Peter  McMahon.  Judgment  for  plain- 
tlffs,  and  d^eodant  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  before  BOYD,  O.  J.,  and  BRISCOE, 
PEARCE,  BURKE,  THOMAS,  WORTHINQ- 
TON,  and  HENRY,  JJ. 

Thomas  G.  Hayes,  for  appellant  Frank 
Drlscoll  and  S.  S.  Field,  for  appellees. 

BURKE,  J.  This  is  a  snit  in  ejectment  In- 
atitnted  in  the  court  of  common  pleas  by  four 
of  the  children  of  Charles  and  Catherine 
Crean,  deceased.  The  plaintiffs  claim  title  to 
the  lot  sued  for  under  the  will  of  Edward 
Bums,  who  died  seised  thereof  In  1862.    The 


lot  was  a  leasehold,  subject  to  an  annual 
ground  rent  of  $240.  The  title  to  this  lease- 
hold was  acquired  by  Edward  Burns  under 
an  assignment  from  Benjamin  V.  Richardson. 
The  property  Is  located  on  the  west  side  of 
Market  Space  in  Baltimore  city,  and  at  the 
time  of  the  death  of  Edward  Bums  was  Im- 
proved by  two  brick  houses,  known  as  Nos. 
40  and  42  Marsh  Market  Space.  Burns  t)e- 
queathed  the  property  to  Charles  and  Cath- 
erine Crean  during  their  lives,  and,  imme- 
diately after  the  death  of  the  survivor,  "unto 
the  living  issue  of  the  aforesaid  Charles  and 
Catherine  Crean,  share  and  share  alike,  al>so- 
lutely."  Charles  Crean  died  In  1884,  and 
Catherine,  the  surviving  life  tenant,  in  18S9. 
The  state  and  city  taxes  on  this  property  for 
the  years  1876,  1877,  and  1878,  being  In  ar- 
rears and  unpaid.  It  was  sold  on  October  15, 
1879,  for  nonpayment  of  these  taxes  by 
Charles  Webb,  the  collector  of  city  and  state 
taxes.  The  sale  was  made  at  the  Exchange 
Building,  on  Second  street  In  the  city  of  Bal- 
timore, and  was  sold  to  the  mayor  and  city 
council  of  Baltimore  In  fee  for  $1,025.  The 
sale  was  reported  by  Mr.  Webb,  the  collector, 
to  the  circuit  court  for  Baltimore  city,  and 
was  by  that  court  finally  ratified  and  con- 
firmed on  the  22d  day  of  September,  1882. 
The  property  was  conveyed  to  the  mayor  and 
city  council  of  Baltimore  by  Henry  S.  Tay- 
lor, collector,  by  deed  dated  December  7,  1883, 
and  on  March  19,  1884,  by  deed  of  that  date, 
the  city,  In  consideration  of  the  sum  of  $1,300, 
granted  and  conveyed  the  property  to  the 
defendant  in  this  suit,  who  paid  the  full  pur- 
chase price  and  took  possession  of  the  prop- 
erty on  the  date  of  the  deed,  and  has  been  In 
continuous  possession  to  the  present  time. 
At  the  date  of  the  purchase  of  the  property 
by  the  defendant  the  property  was  In  bad 
condition  and  was  not  tenantable,  and,  in 
order  to  put  it  in  condition  to  be  rented,  Mr. 
McMahon  was  obliged  to  spend  from  $1,600 
to  $1,800  for  necessary  repairs.  The  improve- 
ments placed  by  him  upon  the  property  were 
destroyed  by  the  great  fire  of  1904,  and  the 
property  was  rebuilt  by  the  defendant  at  a 
cost  of  about  $5,000.  The  case  was  tried  be- 
low before  the  court,  without  the  intervention 
of  a  Jury,  and  resulted  in  a  verdict  and  Judg- 
ment in  favor  of  the  plaintiffs,  and  tbe  de- 
fendant has  brought  this  appeal. 

In  per  curiam  filed  December  9,  1906  (71 
Atl.  995),  we  said:  "It  is  admitted  that  the 
suit  must  fail  if  the  appellant  acquired  a  good 
title  under  the  tax  sale  and  the  deed  mention- 
ed. The  court  below  held  that  the  defendant 
took  no  title  under  the  tax  sale:  First,  because 
the  preliminary  notice  given  was  iiuiufflcient; 
and,  secondly,  because  the  place  of  sale  was 
not  that  authorized  by  law.  The  property 
was  sold  at  the  Exchange  Salesroom,  but,  in 
the  opinion  of  the  court  below,  the  property 
could  only  be  sold  either  ou  ihe  premises,  ur 
at  the  courthouse  door  of  the  city.    Some  ad- 
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dltlonal  reasona  bave  been  urged  against  the 
defendant's  title.  It  Is  Insisted  that  be  took 
no  title  under  the  deed  because  the  deed  was 
not  made  by  the  collector  who  made  the  sale. 
We  bold  that  the  proceedings  under  which 
the  tax  sale  was  made  show  a  sufficient  com- 
pliance with  all  the  prereQuisltes  of  the  law 
rdating  to  tax  sales  in  Baltimore  city,  and 
that  the  defect  urged  against  the  deed  upon 
which  the  defendant  relies  has  been  cured  by 
subsequent  legislation.  We  decide  that  the 
defendant  has  shown  a  good  title  for  the  land 
sued  for,  and  that  the  judgment  must  be  re- 
versed without  awarding  a  new  trial."  That 
judgment  was  accordingly  entered.  Assum- 
ing for  the  moment  the  validity  of  the  pro- 
ceedings under  which  the  tax  sale  was  made, 
and  that  the  deeds  of  December  7,  18S3,  and 
March  19,  1884,  operated  to  pass  the  legal 
title  to  the  property  first  to  the  mayor  and 
city  council,  and  then  to  the  defendant,  it  can- 
not be  questioned  that  the  last-named  deed 
afforded  the  defendant  a  complete  bar  to  re- 
covery in  this  suit.  "  We  said  in  Textor  v. 
Shipley,  86  Md.  438,  38  Atl.  933,  that  "the 
title  of  the  defendant  is  founded  upon  and 
derived  from  the  tax  sale  (Burroughs  on 
Taxation,  346 ;  Hussman  v.  Durham,  165  V.  S. 
147.  17  Sup.  Ct.  253,  41  li,  Ed.  664 ;  Hefner 
V.  Northwestern  Ins.  Co.,  123  TJ.  S.  751,  8 
Sup.  CL  337,  31  U  Ed.  309),  for,  although  ho 
did  not  purchase  at  the  tax  sale,  bis  grantor, 
the  city,  did."  In  Hefner  v.  Insurance  Com- 
pany, supra,  it  is  said:  "If  the  tax  deed  Is 
valid,  then  from  the  time  of  its  delivery  it 
clothes  the  purchaser,  not  merely  with  the 
title  of  the  person  who'  had  been  assessed  for 
the  taxes  and  had  neglected  to  pay  them,  but 
with  a  new  and  complete  title  in  the  land, 
znder  an  Independent  grant  from  the  sov- 
ereign authority,  which  bars  and  extinguishes 
all  prior  titles  and  incumbrances  of  private 
persons,  and  all  equities  arising  out  of  them." 
Hill  V.  Williams,  104  Md.  604,  65  Atl.  413; 
HUl  V.  McConnell,  106  Md.  574,  68  Atl.  199. 
Before  the  passage  of  Acts  1872,  p.  670,  c.  884 
(Code  Pub.  Gen.  Laws  1904,  art.  81,  S  63), 
which  required  "the  collector  to  report  the 
sale  together  with  all  the  proceedings  had  in 
relation  thereto  to  the  courts  for  confirma- 
tion," a  sale  made  by  a  collector  for  taxes 
could  only  be  supported  upon  It  being  made 
to  appear  affirmatively  that  all  the  provisions 
of  the  statute  authorlising  the  sale  had  been 
strictly  complied  with.  The  power  of  sale 
vested  In  a  collector  of  taxes  is  a  naked  pow- 
er, specially  conferred  by  statute,  to  be  ex- 
ercised under  a  proceeding  ex  parte  in  its 
character,  and  the  effect  of  which  is  to  divest 
a  citizen  of  his  property  without  his  consent, 
and  often  without  his  actual  knowledge.  It 
was  therefore  established,  as  an  Indubitable 
principle,  that  a  purchaser,  who  claimed  un- 
der a  power  of  this  nature,  should  show  af- 
firmatively and  positively  the  regularity  of 
the  proceedings  upon  which  his  title  depend- 
ed. Alexander  v.  Walter,  8  Gill,  239-260,  50 
Am.  Dec  688;  WiUlama  v.  Peyton,  4  Wheat. 


77,  4  li.  Ed.  613;  Thatcher  7.  Powell,  6 
Wheat  119,  6  L.  Ed.  221. 

But  to  relieve  the  purchaser  of  this  onus, 
and  to  give  encouragement  to  purchasers  at 
tax  sales,  the  statute  now  In  force  (Acts 
1874,  p.  744,  c.  483,  {  51)  provides  that  the 
collector  shall  report  the  sale,  and  the  pro- 
ceedings in  relation  thereto,  to  the  courts 
mentioned  in  the  act;  and  the  court,  to 
which  such  report  shall  be  made,  shall  exam- 
ine the  said  proceedings,  and  if  the  same 
appear  to  be  regular,  and  the  provisions  of 
law  In  relation  thereto  liave  been  complied 
with,  shall  order  notice  to  be  given  by  ad- 
vertisement, etc.,  to  show  cause,  If  any  tbgy 
have,  why  said  sale  should  not  be  ratified 
and  confirmed;  and.  If  no  sufficient  cause  be 
shown  against  the  ratification,  "the  said  sale 
shall,  by  order  of  said  court,  be  ratified  and 
confirmed,  and  the  purchaser  shall,  on  i>ay- 
ment  of  the  purchase  money,  have  a  good 
title  to  the  property  sold."  This  statute  con- 
fers upon  the  court  designated  a  special  and 
limited  Jurisdiction,  which  attaches  upon  the 
report  of  the  collector;  and,  though  the  sale 
may  be  confirmed  by  the  court,  the  order  of 
confirmation  operated  only  to  relieve  the 
purchaser  of  the  onus  of  proof,  and  to  cast 
the  onus  of  showing  the  illegality  of  the 
proceedings  upon  the  party  resisting  the  sale. 
The  effect,  therefore,  of  the  order  of  rati- 
fication is  only  prima  facie  in  support  of  the 
sale,  not  conclusive;  the  sale,  under  the  or- 
der of  confirmation,  affording  evidence  of  a 
good  title,  until  successfully  assailed  by  evi- 
dence showing  illegality  In  the  proceedings 
upon  which  it  is  founded.  Ouisebert  t.  Btcb- 
ison,  51  Md.  478.  Until  such  proof  is  offer- 
ed by  the  assailing  party,  the  sale.  If  rati- 
fied and  confirmed,  stands  good  and  effec- 
tive, by  operation  of  statute.  Stewart  v. 
Meyer  et  al.,  54  Md.  40&-467. 

It  is  only  necessary  that  there  shall  be  a 
substantial  compliance  with  the  tax  law 
under  which  the  sale  was  made.  Gulsebert's 
Case,  supra ; .  Textor  v.  Shipley,  supra.  The 
court  will  presume  that  the  collector  has  dls: 
charged  his  duty,  and  no  presumption  will 
be  Invoked  against  the  validity  of  the  pro- 
ceedings. But  where  It  appears  by  the  rec- 
ord, or  by  proof,  that  material  and  substan- 
tial provisions  of  the  law  have  not  been  ob- 
served in  making  the  sale,  it  will  be  treated 
as  utterly  null  and  void.  Under  the  public 
local  law  of  Baltimore  city  (City  Code  1879, 
S  44)  no  sale  could  be  made  by  the  collector 
for  the  payment  of  taxes  until  he  has  "first 
given  to  the  person  or  persons  so  In  arrears, 
or  has  left  at  his,  her,  or  their  residence,  or 
last  known  residence,  or  if  neither  can  be 
found  on  the  premises,  a  statement  of  bis, 
her  or  their  indebtedness,  and  not  less  than 
thirty  days'  notice  of  his  intention  If  the  bill 
Is  not  paid  within  the  time  named,  to  enforce 
payment  thereof." 

In  this  case  the  property  was  assessed  to 
Mrs.  Crean,  one  of  the  life  tenants,  and  the 
bills  for  taxes  setting  forth  the  amoitot  of 
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the  taxes  due  on  the  property  to  the  state 
and  city,  and  specifying  the  years  for  wblcU 
they  were  due,  were  delivered  to  her.  It  Is 
true  that  In  the  report  of  the  collector  It  Is 
stated  that  on  each  of  the  bills  delivered  io 
her  there  was  printed  a  notice  stating  that 
If  this  bill  Is  not  paid  within  30  days  from 
delivery  it  will  be  subject  to  distraint  or 
execution.  Such  a  notice  would  be  Insuffi- 
cient, because  It  is  not  such  as  the  law  re- 
quires, and  if  notlilng  else  appeared  by  the 
record  we  would  be  constrained  to  hold  the 
sale  void;  but  looking  at  the  whole  record 
of  the  tax  proceedings,  it  Is  apparent  that 
this  statement  In  the  report  of  sale  is  errone- 
ous, as  two  of  the  tax  bills  filed  as  exhibits 
with  the  report  of  sale  contain  a  notice, 
printed  In  red  Ink  across  the  face  of  each 
bill,  to  the  efTect  that,  If  the  bOl  Is  not  paid 
within  SO  days  from  the  delivery,  payment 
thereof  will  be  enforced  by  distraint  or  ex- 
ecution. These  exhibits  are  copies  of  the 
entries  In  the  assessment  books  of  the  city, 
and,  as  we  understand  the  report,  they  are 
Identical  with  the  bills  delivered  to  the  own- 
ers. If,  however,  there  should  he  any  doubt 
upon  this  point,  it  should  be  resolved  in 
favor  of  the  validity  of  the  sale,  in  the  ab- 
sence of  satisfactory  proof  that  this  notice 
was  not  given.  We  are  of  opinion  that  these 
tax  bills  and  the  notices  printed  thereon 
show  the  character  of  the  preliminary  no- 
tice given  by  the  collector,  and  are  sufficient 
to  gratify  the  requirements  of  the  law  In 
this  respect. 

As  to  the  place  of  sale.  The  property  was 
sold  at  the  Exchange  Salesroom.  This  was 
held  by  the  learned  Judge  below  to  be  a  de- 
fect which  rendered  the  sale  void.  He  held 
that  under  article  11,  S  49,  of  the  Oode  of  1878, 
the  only  places  at  which  tax  sales  In  the 
city  of  Baltimore  could  be  made  were  either 
on  the  premises,  or  at  the  courthouse  door 
of  the  city.  It  has  not  been  the  custom  In 
the  city  to  make  tax  sales  at  either  of  these 
places,  nor  has  It  been  the  understanding 
of  the  city  authorities  that  the  law  imposed 
such  a  requirement.  Such  a  construction 
would  unsettle  many  tax  titles.  This  con- 
sideration, it  is  true,  should  not  control  the 
action  of  the  court  if  it  appears  that  a  plain 
mandate  of  the  law  has  been  disregarded; 
but  the  court  should  not  be  Insensible  to  the 
serious  consequences  which  would  Inevitably 
result  from  such  a  construction.  In  making 
this  sale  the  collector  proceeded  under  Acts 
1878,  p.  362,  c.  227,  which  made  provisions 
for  the  sale  of  ground  In  Baltimore  city  for 
nonpayment  of  taxes.  That  act  provided 
that  "whenever  it  shall  become  necessary 
to  sell  any  part  or  parcel  of  ground  in  the 
city  of  Baltimore,  improved  or  unimproved, 
for  the  payment  of  taxes  or  assessment  of 
any  nature  or  kind  whatever,  levied  or  charg- 
ed, the  collector  shall  first  give  notice  by  ad- 
vertisement published-  once  a  week  for  four 
successive  weeks  in  two  of  the  daily  news- 
papers published  in  said  city,  one  of  which 


shall  be  in  the  German  language,  that  he 
will  sell  at  public  auction  on  the  day  in 
said  advertisement  mentioned;  said  notice 
shall  state  the  name  of  the  person,  when 
known,  to  whom  such  parcel  of  ground  is 
assessed,  the  amount  of  taxes  due  on  the 
same,  and  what  Improvements,  if  any,  are  on 
said  parcel  of  ground;  and  In  any  such  no- 
tice it  shall  be  sufficient  to  describe  the  parcel 
of  ground  as  located  upon  whatever  official 
plat  of  the  city  the  said  mayor  and  city  coun- 
cil of  Baltimore  shall  from  time  to  time 
adopt  and  designate  for  that  purpose."  This 
act  contahied  no  direction  as  to  the  place 
of  sale,  but  left  that,  we  think  very  prop- 
erly and  wisely,  to  the  Judgment  and  discre- 
tion of  the  city  collector.  A  comparison  of 
the  terms  of  this  act  with  the  section  of  the 
Code  of  1878  mentioned  above  will  show  the 
most  Irreconcilable  conflict.  This,  In  connec- 
tion with  the  evident  purpose  of  the  legis- 
lation to  provide  by  local  law  a  different  pro- 
cedure for  the  sale  of  land  In  Baltimore  city 
for  the  nonpayment  of  taxes,  is  sufficient, 
upon  familiar  principles  of  statutory  con- 
struction, to  show  that  the  place  of  sale 
named  In  the  general  law  was  not  Intend- 
ed to  control  sales  made  under  Acts  1878, 
p.  362,  c.  227.  We  are  therefore  of  c^inlon 
that  the  tax  sale  was  valid,  and  Its  rati- 
fication by  the  court  vested  In  the  purchaser, 
the  mayor  and  city  council  of  Baltimore,  un- 
der the  statute,  "a  good  title  to  the  proper- 
ty erid."  Under  the  authority  of  the  case 
of  Taylor  v.  Forrest,  96  Md.  529.  54  Aa 
111,  Henry  S.  Taylor,  collector,  had  no  pow- 
er to  execute  a  deed  to  the  mayor  and  city 
council  for  the  property  sold  by  his  pred- 
ecessor, Mr.  Webb;  bot  this  defect  has  been 
cured  by  section  2,  c.  281,  p.  504,  of  the  Acts 
of  1904.  This  section  provided  that  when- 
ever any  property  in  the  City  of  Baltimore 
has  been  sold  for  taxes,  pursuant  to  law,  by 
one  city  collector,  and  such  sa)^  has  been  re- 
ported by  the  city  collector  wto  made  the 
sale,  but  the  deed  for  such  propem  ^^^  1*^» 
executed  and  delivered  by  the  successor  In 
office  of  the  city  collector  who  made^ythe  sale 
and  report  as .  aforesaid,  such  conveyance 
shall  be  as  valid  to  all  intents  and  purposes 
as  it  would  have  been  if  made  by  the\city 
collector  who  made  and  reported  the  iS^ie. 
It  would  have  been  a  perfectly  valid  exercise 
of  power  by  the  Legislature  to  have  i^u- 
thorlzed  the  successor  In  office  of  the  city 
collector  to  make  the  deed,  and  this  acf 
which  validates  the  deed  of  such  collector 
cannot  be  said  to  violate  any  of  the  vested 
rights  of  the  owner.  Bis  rights  in  the  prop- 
erty were  divested  by  the  tax  sale.  Instead 
of  designating  some  particular  person  to 
execute  a  deed  to  the  purchaser  for  the  prop- 
erty sold,  the  act  merely  validates  the  deed 
already  executed.  We  see  no  possible  objec- 
tion to  this. 

For  the  reasons  assigned,  we  reversed  the 
Judgment,  without  awarding  a  new  trial. 
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FISHER  T.  "W^AGKER  et  al. 
(Court  of  Appeals  of  Maryland.    Jan.  13,  1900.) 

i.  Wills  (8 .775*)— IiApse— Dicath  of  Devisee 

OB  Legatee. 

Independent  of  statute,  a  devise  or  legacy 
lapses  on  the  death  of  the  devisee. or  legatee  be- 
fore the  death  of  the  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  1997;   Dec.  Dig.  §  775.*] 

2.  Wills    (|   7*)— Estates    Acquibei>— Con- 
TiKGENT  Estate  or  Inheritance. 

Contingent  estates  of  inheritance  as  well  as 
springing  and  executory  uses  and  possibilities, 
coupled  with  an  interest  where  the  person  to 
take  is  certain,  are  transmissible  by  descent, 
and  are  devisable. 

[EM.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §11;   Dec.  Dig.!  7.*] 

S.  CouKTS  (i  93*)— RnxEs  of  Decision. 

A  court  will  not  intentionally  overmle  a 
case,  especially  one  affecting  titles  to  property 
without  mentioning  it. 

IF.d.  Note.— For  other  cases,  see  Courts,  Dec. 
Dfg.  S  93.«] 

4.  Wills  (|  7*)  —  Cohstbuction— Devisable 

Inte  bests. 

Testator  divided  his  estate  equally  among 
his  two  sons,  R.  and  D.,  and  two  daughters,  A. 
and  M.,  the  shares  of  the  daughters  to  be  held 
in  trust  for  them  for  life  with  remainder  to 
their  children,  and  declared  that  in  case  A. 
should  die  without  leaving  a  child  or  descend- 
ants or  in  case  she  left  a  child  or  descendants, 
who  subsequently  died  under  21  years  of  age 
and  without  issue,  one-third  of  her  share  should 
go  to  R.  absolutely.  A.  died  without  leaving  is- 
sue and  R.  predeceased  her.  Held,  that  R.'b  in- 
terest in  A.'s  share  was  devisable. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8  11 ;  Dec.  Dig.  {  7.*] 

5.  Wills   (8   449*)— Constbuction    Aoainst 
Intestact. 

The  courts  are  inclined  to  so  construe  a 
residuary  clause  in  a  will  as  to  prevent  partial 
intestacy,  unless  there  is  an  apparent  intention 
to  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  $  965;  Dec.  Dig.  8  449.»] 

6.  Wills  (8  687*)—Constbuction— Estates 
Devised. 

A  testator  having  a  transmissible  and  de- 
visable estnte  under  his  father's  will  which  gave 
him  a  third  of  a  devise  on  the  death  of  the  dev- 
isee without  issue  gave  specific  property  to  liis 
wife,  and  then  gave  "all  the  rest  and  residue, 
*  •  •  real,  personal  and  mixed  of  which  1 
may  die  possessed"  in  trust  for  his  wife  and 
any  child  he  might  leave,  with  power  of  the 
trustee  to  invest  and  change  investments.  The 
testator  had  reason  to  believe  that  he  would  get 
the  benefit  of  the  devisee's  share.  Held,  that 
testator  disposed  of  the  interest  acquired  under 
his  father's  will  on  the  death  of  the  devisee 
without  issue;  the  words  "of  which  I  may  die 
possessed"  not  limiting  the  broad  language  used. 
[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  8  687.»] 

Appeal  from  Circuit  Court  of  Baltimore 
City ;  Charles  W.  Henlsler,  Judge. 

Salt  by  Richard  D.  Fisher  individually 
and  as  executor  of  Robert  A.  Fisher,  deceas- 
ed, and  as  administrator  of  Samuel  W.  Fish- 
er, deceased,  against  Mabel  Wagner  and  oth- 
ers, for  the  construction  of  the  will  of  Rol)- 
ert  A.  Fisher,  deceased.    From  a  decree  con- 


struing the  win,  complainant  appeals.    Re- 
versed and  remanded. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PBARCB,  SCHMUCKER,  BURKE,  WORTH-' 
INGTON,  and  HENRY,  J  J. 

James  M.  Ambler  and  Randolph  Barton, 
for  appellant    Joseph  Packard,  for  appellees. 

BOYD,  a  J.  Richard  D.  Fisher,  in  Ws 
own  right,  as  executor  of  Robert  A.  Fisher 
and  as  administrator  of  the  estate  of  Samuel 
W.  Fisher,  filed  a  petition  asiiing  the  court 
to  ascertain  and  declare  the  true  meaning 
and  effect  of  the  will  of  Robert  A.  Fisher,  and 
to  guide  and  direct  him  In  the  administra- 
tion and  distribution  of  the  fund  referred  to 
in  the  petition.  The  questions  for  our  de- 
termination arise  In  this  way:  James  I. 
Fisher,  by  his  will,  dated  November  13,  1886, 
and  admitted  to  probate  August  14,  1877,  di- 
rected that  after  setting  aside  his  wife's 
dower  and  thirds,  the  residue  of  his  estate 
should  be  divided  equally  among  his  four 
children,  Robert  A.,  Richard  D.,  Amlnta  EL, 
who  afterwards  married  Charles  Green,  and 
Mary  M.  Wagner,  but  provided  that  the 
shares  of  his  two  daughters  should  be  held 
in  trust  for  them  for  life,  with  remainder  to 
their  children.  Mrs.  Wagner  died  several 
years  ago,  leaving  four  children,  who  are 
of  age  and  are  parties  to  this  proceeding,  and 
Mrs.  Green  died  on  the  16th  day  of  March, 
1908,  without  leaving  Issue. 

The  portion  of  the  will  of  James  I.  Fisher 
material  to  this  case  Is  as  follows:  "But  in 
case  my  said  daughter,  Amlnta  E.,  shall  de- 
part this  life  without  leaving  a  child  or  chil- 
dren, or  descendant  or  descendants  of  a  child 
of  hers,  living  at  the  time  of  her  death,  or  In 
case  she  should  leave  a  child  or  children,  or 
descendant  or  descendants  thereof,  living  at 
her  decease,  and  such  child  or  children  and 
descendant  or  descendants  shall  all  subse- 
<|uently  depart  this  life  under  twenty-one 
years  of  age  and  without  issue  living  at  the 
time  of  his,  her  or  their  respective  deaths, 
then  in  trust  that  the  said  last-mentioned 
one-fourth  part  or  share  of  the  said  rest,  res- 
idue and  remainder  of  my  estate  and  prop- 
erty aforesaid  shall  be  disposed  of  In  man- 
ner following:  One  equal  third  part  thereof 
shall  go  to  and  I  do  hereby  give,  devise  and 
bequeath  the  same  to  my  son,  Robert  A.  Fish- 
er, above  named,  his  heirs,  executors,  admin- 
istrators and  assigns,  absolutely  and  for- 
ever," etc.  Robert  A.  Fisher,  after  leaving  to 
his  wife,  Emily  P.  Fisher,  all  the  household 
furniture  and  plate  of  which  he  might  die 
possessed,  disposed  of  his  estate  by  will  dated 
February  3,  1877,  as  will  be  hereafter  shown. 
He  died  on  the  4th  day  of  February,  1881, 
without  leaving  children,  and  his  wife,  whom 
he  married  in  1871,  died  In  1893.  When  he 
made  his  will,  he  was  44  years  of  age,  had 
some  property  in  his  own  right,  and  his  fa- 
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ther,  who  was  thai  nearly  80  years  of  age, 
possessed  an  estate  of  about  half  a  million 
dollars.  His  wife  was  10  years  his  junior, 
and,  to  use  the  language  of  the  petition,  "a> 
though  the  only  Issue  of  their  marriage  so 
far  had  been  an  Infant,  whose  premature 
birth  In  April,  1873,  cut  short  Its  chance  of 
life,  he  and  his  wife  were  both  in  good  health 
and  still  in  the  prime  of  life,  and  there  was 
no  reason  to  anticipate  that  they  should  have 
no  other  children  for  whom  to  make  provi- 
sion in  his  will."  James  I.  Fisher,  his  fa- 
ther, died  on  July  80,  1877,  and  Robert  A. 
sirred  with  Richard  D.  and  their  mother  as 
one  of  the  executors  of  and  trustees  under 
James  I.  Fisher's  will,  and  was  familiar  with 
Its  proTlaions,  including  that  creating  the 
trust  for  the  benefit  of  Amlnta  £X  Green. 
The  only  child  of  Mrs.  Oreen,  which  was 
bom  in  December,  1871,  died  on  March  28, 
1878,  having  nerer  shown  any  promise  of 
health  or  strength.  At  the  time  of  its  death 
Mrs.  Green  had  been  married  nearly  nine 
years,  was  In  the  forty-third  year  of  her 
age,  while  her  husband  was  then  70  years 
old,  and  the  petition  alleges  that  Robert  A. 
Fisher,  therefore,  knew  for  some  time  before 
his  own  death  that  "one-third  of  the  re- 
mainder after  his  said  sister's  life  estate  un- 
der her  father's  will  was  for  all  practical 
purposes  sure  to  come  ultimately  to  him  or 
his  representatlTes."  The  Safe  Deposit  & 
Trust  Company  of  Baltimore  was  substituted 
as  trustee  in  place  of  Mr.  Richard  D.  Fisher, 
and  now  has  a  fund  In  hand  ready  for  dis- 
tribution. 

The  appellees  contend  (1)  that  the  interest 
in  the  contingent  remainder  created  by  the 
will  of  James  I.  Fisher,  above  quoted,  which 
would  have  been  taken  by  Robert  A.  Fisher, 
if  he  had  survived  tbe  happening  of  the  con- 
tingency, could  not  pass  by  any  will  made 
by  him;  and  (2)  that.  If  It  could,  tbe  lan- 
guage used  by  him  in  his  will  was  not  ade- 
quate to  transmit  this  interest  If  the  views 
of  the  appellants  are  correct,  the  fund  will 
go  to  the  children  of  Richard  D.  Flsber, 
while.  If  those  of  the  appellees  prevail,  one- 
half  will  go  to  him  and  the  other  half  to  the 
dilldren  of  Mrs.  Wagner.  The  latter  are 
the  appellees;  the  court  below  having  de- 
termined by  its  decree  "that  no  interest  In 
the  contingent  remainder  limited  In  the  will 
of  James  I.  Fisher  upon  tbe  death  of  Amlnta 
B.  Green  passed  under  the  will  of  Robert  A. 
Fisher,  and  that  he  died  Intestate  thereof, 
and  the  same  vested  In  the  next  of  kin  of 
said  Robert  A.  Flsber  living  at  the  death  of 
said  Amlnta  B.  Green."  The  answer  of  the 
appellees  admits  the  facts  alleged  In  the  pe- 
tition, but  the  Inferences  sought  to  be  drawn 
from  those  alleged  In  paragraphs  4  and  5 
and  the  argument  based  thereon  they  leave  to 
the  Judgment  of  the  court  It  is  proper  to 
say  that  the  proceeding  is  entirely  friendly, 
nnd  the  respective  parties  seem  to  be  wholly 
free  from  those  feelings  which  so  often  exist, 
and  ore  sometimes  made  manifest  by  tbe 


record  In  cases  involving  eontrovoMes  over 
estates,  although  the  arguments  of  counsd 
were  exceptionally  able,  and  the  rights  of 
the  parties  under  the  law  fblly  and  thorough- 
ly presented  according  to  thdr  respective 
contentions. 

As  there  was  no  appeal  from,  the  decree  of 
August  8,  1908,  declaring  that  Stanley  K. 
Oreen  has  not  "by  virtue  of  being  the  adopt- 
ed son  of  Amlnta  E.  Green  any  right,  title, 
or  Interest  as  one  of  the  next  of  kin  or  heirs 
at  law  of  Robert  A.  Fisher,  brother  of  the 
said  Amlnta  B.  Green,  In  or  to  any  part  of 
the  property  now  held"  by  the  trustees,  we 
are  not  called  upon  to  pass  on  that  but 
would  add  that  as  the  act  of  1892,  which  pro- 
vided for  the  adoption  of  children  in  Mary- 
land and  giving  such  adopted  children  certain 
rights,  was  passed  some  years  after  the  death 
(rf  James  I.  Fisher,  there  would  seem  to  be 
no  doubt  that  Stanley  K.  Green  was  correct- 
ly advised,  as  he  in  etTect  stated  In  his  an- 
swers that  he  was  not  entitled  to  any  interest 
in  the  fund  in  controversy. 

1.  As  Mrs.  Green  died  \Vlthoat  leaving  any 
issue,  if  Robert  A.  Fisher  had  survived  her, 
he  would  undoubtedly  have  taken  a  share  in 
the  remainder  left  Mrs.  Green,  under  the 
clause  of  his  father's  will  above  quoted,  but 
the  question  is  whether  he  had  such  an  es- 
tate, right,  or  Interest  in  that  share  as  he 
could  dispose  of  by  will.  The  contingency  at- 
tached to  his  taking  It  did  not  in  any  way  re- 
late to  his  capacity  to  take,  and  there  was  no 
contingency  as  to  who  was  to  take,  but  Rob- 
ert A.  Flsber  was  distinctly  named  as  the 
one.  The  learned  counsel  for  the  appellees 
argued  that  the  distinction  made  by  some 
authorities  between  the  case  of  a  person  des- 
ignated to  take  a  remainder  upon  the  hap- 
pening of  a  future  contingency  and  that  of 
persons  who  belong  to  a  class  which  is  to 
take  In  the  same  event  Is  highly  artificial. 
Such  distinction,  however,  has  not  only  been 
recognized  In  this  state,  but  It  seems  to  as 
to  be  a  logical  one.  If  a  testator  names  a 
person  who  is  to  take  upon  the  happening  of 
a  contingency.  It  is  altogether  different  from 
naming  a  class  of  persons  who  are  to  take. 
If,  for  example,  he  names  A.  as  the  subject 
of  his  bounty,  on  the  happening  of  a  certain 
contingency.  It  ia  known  who  Is  to  so  take, 
but  if  he  leaves  his  estate,  upon  the  happen- 
ing of  a  contingency,  to  the  survivor  of  B.,  C, 
and  D.  or  to  such  of  the  children  of  A.  as 
may  then  be  living,  it  cannot  be  said  In  ad- 
vance who  will  take  if  the  contingency  hap- 
pens. It  does  not  sieein  to  be  altogether 
logical  to  say  that  Robert  A.  Fisher  had  no 
Interest  because  he  died  before  tbe  happen- 
ing of  the  contingency,  but  that  his  heirs  or 
next  of  kin  as  such  can  take.  Independent  of 
statute,  If  a  legatee  or  devisee  named  in  a 
will  dies  before  the  testator,  his  heirs  or  next 
of  kin  would  not  take,  and  the  devise  or  the 
legacy  would  lapse,  because  he  did  not  live 
until  the  time  when  such  devise  or  legacy 
would  be  effective,  and  so  It  would  seem  to 
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be  logical  that.  If  be  took  nothing  became  he 
died  before  the  contingency  happened,  the 
belra  or  next  of  kin  ought  not  to  take.  In  1 
Boper  on  Legacies,  c  10,  {  4,  p.  696,  after 
stating  that  if  the  Bnbstltuted  legatee  dies 
before  the  contingency  hapi>en8,  npon  which 
he  Is  to  succeed  to  a  legacy,  hla  representative 
will  be  entitled  to  It  so  soon  as  the  event 
takes  place.  It  is  said:  "Suppose,  then,  a  be- 
quest be  made  to  A.,  but  if  A.  died  under  21, 
or  without  leaving  Issue  or  children,  to  B., 
although  B.  happened  to  die  before  A.,  B.'b 
personal  representative  would  be  entitled  to 
receive  the  legacy  upon  the  happening  of  the 
contingency  on  the  ground  of  its  being  vested 
in  right  in  B.  previously  to  his  decease" — 
and  there  are  many  otber  antborltieB  to  the 
same  effect 

But  as  the  counsel  for  the  respective  par- 
ties differ  as  to  the  construction  of  some  of 
the  decisions  of  this  court,  and  as  there  may 
l>e  some  apparent,  although  not  in  our  judg- 
ment real,  conflict  between  some  of  those  de- 
cisions, it  will  4)6  well  to  review  them  at 
amne  length.  In  Ailvely  v.  Beavans,  1  Md. 
208,  ttie  win  gave  to  Mrs.  Watkins  certain 
lands  for  her  life,  and  at  her  death  to  go 
to  two  sons.  In  the  event  of  the  sons'  death 
without  issue  before  their  mother,  she  was  to 
have  the  power  of  disposing  of  all  she  took 
under  the  will,  and  it  provided:  "I  will  and 
devise.  In  the  event  of  the  deatb  of  my  sons, 
Thomas  and  Edgar,  before  they  are  twenty- 
oqe  years  of  age,  that  my  brother,  Oreen- 
bnry  M.  Watkins,  shall  have  their  whole  es- 
tate^ by  paying  to  my  wlf«,  Ellen,  one  thou- 
sand dollars."  It  was  said  by  tlie  court:  "It 
is  well  settled  that  an  executory  Interest  of 
this  kind  Is  transmissible,  and  will  go  to  the 
representative  of  the  legatee.  If  he  dies  be- 
fore the  contingency  happens.  2  Feame  on 
Rem.  629.  It  Is  a  contingent  interest  which 
vests  In  right,  though  not  in  possession." 
Again  It  was  there  said:  "If  Greenbury  M. 
Watkins  had  died  before  the  sons,  his  contin- 
gent interest  In  their  estate  wonld  have  pass- 
ed to  his  representatives,  to  be  enjoyed  If 
the  contingency  happened."  In  Hambleton  v. 
Darrlngton,  86  Md.  434,  Mrs.  Watson  devised 
and  bequeathed  all  the  residue  of  her  estate 
to  Zachariah  Woollen  in  trust,  to  pay  to  her 
mother,  sister,  and  brothers  certain  annui- 
ties, and  the  residue  of  her  Income  to  her 
son,  Henry,  for  life,  and  upon  certain  con- 
tingencies (among  others,  his  living  after  his 
sister  ceafaed  to  l>e  single  or  leaving  Issue)  she 
devised  to  him,  his  heirs,  executors,  and  ad- 
ministrators, absolutely,  not  only  the  income, 
bat  also  the  entire  principal  of  the  rest,  resi- 
due^ and  remainder  of  her  estate,  with  this 
proviso:  "But  In  case  of  the  decease  of  my 
son  Henry  before  my  said  sister  ceases  to  l>e 
■ingle,  or' If  my  two  brothers  above  named, 
or  either  of  them,  survives  him,  then  in  case 
my  said  son  shall  not  have  Issue  or  descend- 
ants, I  glve^  devise  and  bequeath  to  my  said 
friend  Zachariah  Woollen,  his  heirs,  execo- 


tors,  adminlstTators,  and  assigns,  absolutely 
not  only  the  income  of  my  estate,  above  in- 
tended for  my  said  son.  but  also  the  entire 
principal  of  said  rest,  residue  and  remainder 
of  my  estate."  Zachariah  Woollen  died  be- 
fore Henry  Watson,  but  after  he  (Woollen) 
had  made  a  will.  This  court  held  that  be 
took  a  descendible  and  devisable  estate,  and 
In  the  opinion ,  made  the  following  quota- 
tions: "'All  estates  which  are  transmissible, 
either  by  operation  of  law  or  by  act  of  own- 
er, are  held  devisable.  This,  it  has  been  long 
held,  extends  to  a  posalbiUty,  if  it  is  not  a 
mere  naked  expectance,  but  be  coupled  with 
an  interest'  Redfleld  on  Wills,  pt  1,  p.  888, 
389;  Feame  on  Con.  Rem.  871.  'All  contin- 
gent estates  of  Inheritance,  as  well  as  spring- 
ing -and  executory  uses  and  possibilities, 
coupled  with  an  Interest  where  the  person 
to  take  is  certain,  are  transmissible  by  de- 
scent and  are  devisable^'  4  Kent's  Com.  261. 
'Where  the  testator  bequeaths  his  personal 
estate  to  A.,  and  if  he  shall  die  without  is- 
sue to  B.,  there  is  such  a  vested  interest  in 
B.,  if  he  survive  the  testator,  that  although 
he  should  die  In  the  lifetime  of  A.,  the  es- 
tate will  pass  under  a  devise  from  him,  or 
will  go  to  his  personal  representatives.  In  the 
event  of  A.  dying  without  issue.'  Barnes  v. 
Allen,  1  Browne  C.  O.  181 ;  Perry  v.  Woods, 
3  Yes.  204,  208;  2  Redfleld  on  Wilis,  p.  627, 
{  61."  That  case  is  exactly  In  point,  and, 
nnlesB  overruled,  which  we  will  consider 
later.  Is  the  law  of  tMs  state.  In  Buck  v. 
Lantz,  49  Md.  489,  there  was  a  deed  of  trust 
which  conveyed  real  and  personal  property 
to  a  trustee,  In  trust  fo'  the  use  of  the  gran- 
tor, during  her  life,  and  after  Iter  death  for 
the  use  of  her  daughter,  Bforgaret  Buck,  dur- 
ing her  life,  and  after  her  death  then  in  trust 
as  to  the  remainder  for  such  child  or  chil- 
dren of  her  daughter  as  she  might  leave,  but, 
U  the  daughter  died  without  leaving  de- 
scendants surviving  her,  then  In  trust  to  con- 
vey the  remainder  to  Mary  Harwood,  a  sister 
of  the  grantor.  The  sister  survived  the  gran- 
tor, but  died  before  the  daughter,  who  after- 
wards died  unmarried  and  without  issue, 
having  made  a  will  by  which  she  devised 
and  bequeathed  all  the  prc^erty  to  which 
she  might  be  entitled  at  the  time  of  her 
death  to  her  aunt  It  was  htid  that  the  limi- 
tation ov«:  of  the  remainder  to  the  sistar  of 
the  grantor,  after  the  death  of  the  daughter, 
without  leaving  descendant  surviving  her, 
was  a  contingent  remainder,  which  passed 
upon  the  death  of  the  sister  to  her  heirs,  in 
vrhom  it  became  vested  upon  the  happening 
of  the  contingency. 

It  Is  contended  by  the  appellees  that  this  is 
one  of  the  cases  which  overruled  Hambleton 
V.  Darrlngton,  snpra,  but  we  do  not  so  un- 
derstand it  It  is  true  the  court  said:  "If 
Mary  Harwood  had  outlived  Margaret  Ruck, 
the  yontager,  there  is  no  doubt  that  the  con- 
tingent remainder  thus  limited  would  have 
become  an  absolute  estate  vested  is  her  im- 
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mediately  npon  Margaret's  death  withont  Is- 
sue living  at  that  time.  But  Mary  Barwood 
having  died  during  the  lifetime  of  the  tenant 
for  life,  so  that  the  estate  could  not  vest  In 
her,  .it  Is  contended  that  her  heirs  have  no 
title  to  the  estate."  But  the  court  went  on 
to  quote  from  4  Kent's  Com.  262,  that  "con- 
tingent and  executory,  as  well  as  vested  in- 
terests, pass  to  the.  real  and  personal  r«pre- 
sentatires  according  to  the  nature  of  the  In- 
tere6t,'and  entitle  the  representatives  to  them, 
when  the  contingency  happens" ;  and  again 
from  Barnitz's  Lessee  v.  Casey,  7  Cranch,  469, 
8  L.  Ed.  403,  that:  "It  is  very  clear  that 
contingent  remainders  and  executory  devises 
at  common  law  are  transmlsalble  to  the  heirs 
of  the  party  to  whom  they  are  limited  If  be 
chance  to  die  before  the  contingency .  hap- 
pens." It  was  not  necessary  In  that  case  to 
determine  whether  they  were  devisable,  for 
Mary  Harwood  had  made  no  will,  but  the 
court  did  not  say  or  intimate  that  such  es- 
tates as  are  transmissible  are  not  devisable, 
as  bad  been  held  in  Hambleton  v.  Darrington. 
Our  testamentary  laws  provide  that  any 
lands,  etc.,  which  can  be  conveyed,  or  descend 
to  or  devolve  upon  heirs,  or  other  represen- 
tatives, and  all  personal  property  which  might 
pass  by  deed,  eta,  can  be  disposed  of  by  will, 
and  hence  it  might  be  argued  from  them  that 
an  estate  which  is  transmissible  is  devisable 
In  discussing  the  question  who  were  the 
heirs  of  Mary  Harwood  entitied  to  the  estate, 
the  court  said:  "It  Is  clear  that  those  only 
can  take  who  were  in  esse  at  the  time  when 
the  contingency  happened  and  the  estate  fell 
Into  possession.  That  did  not  occur  until 
after  the  death  of  Margaret  Buck.  She 
could  not,  therefore,  be  heir,  or  take  or  trans- 
mit any  Interest  in  the  estate  by  will  or  oth- 
erwise." Bat  that  does  not  reach  the  ques- 
tion tn  this  case.  The  rule  is  that  only  the 
heirs  of  the  contingent  remainderman  who 
are  in  esse  when  the  contingency  happens  and 
-the  estate  falls  into  possession  can  take,  and, 
as  Margaret  Buck  was  not  then  in  esse,  she 
was  not  an  heir,  and,  of  course,  she  could  not 
take  or  transmit  any  Interest  in  the  estate 
by  will  or  otherwise,  but  that  does  not  afifect 
the  other  rule  that  an  estate  which  is  trans- 
missible is  devisable.  That  clearly  means 
devisable  by  the  designated  remainderman, 
and  It  does  not  mean  that  It  is  devisable  after 
the  contingency  happens,  for  then  it  is  no 
longer  a  remainder,  but  has  become  the  ab- 
solute property  of  the  remainderman,  unless, 
of  course,  there  be  some  other  provision  in 
the  Instrument  creating  it  which  may  affect 
it  Judge  Grason  delivered  the  opinion  in 
Buck  v.  Lantz,  and  sat  In  Hambleton  v.  Dar- 
rington, and  Judges  Bartol,  Miller,  and  Alvey 
sat  in  both  cases.  Surely,  If  they  had  intend- 
ed to  overrule  Hambleton  y.  Darrington,  they 
would  have  said  so. 

In  DemUl  v.  Held,  71  Md.  175,  17  Aa  1014, 
the  testator  devised  real  estate  to  his  sOn 
in   trust,   for   the   use  and   beneSt  of  his 


grandson  for  life,  and  from  and  after  the  de- 
cease of  the  grandson,  then  in  trust  for  tiie 
child  or  children  of  the  grandson,  if  he  left 
any,  but,  if  be  died  without  leaving  a  de- 
scendant, or  If  he  left  descendants  who  sub- 
sequently died  under  lawful  iige  and  without 
issue,  then  to  the  children  of  the  testator's 
son.  The  court  held  that  the  will  "created  a 
contingent  remainder,  with  a  double  aspect, 
and. not  an  executory  devise,"  and  "where 
there  is  an  ultimate  limitation  upon  a  con- 
tingency to  a  class  of  persons  plainly  de- 
scribed, and  there  are  persons  answering  the 
description  In  esse  when  the  contingency 
happens,  they  alone  can  take."  The  testa- 
tor died  in  1860,  the  grandson  died  in  1806. 
without  leaving  issue,  and  the  son  had  died 
in  18ST.  The  son  bad  six  children,  three  ot 
whom  were  living  at  the  time  the  case  was 
heard.  One  died  in  1875,  Intestate  and  leav- 
ing no  descendants.  Another  died  in  the 
lifetime  of  her  father,  leaving  an  only  child 
who  also  died  in  the  lifetime  of  the  father, 
leaving  uo  issue,  and  another  died  in  1874, 
leaving  four  daughters  who  were  still  living. 
The  question  was  whether  those  four  daugh- 
ters took  the  interest  which  their  mother 
would  have  taken  had  she  survived  the  life 
tenant,  or  did  It  all  go  to  the  three  children 
of  the  son  who  did  survive  the  life  tenant? 
The  court  said:  "As  a  general  rule,  a  con- 
tingent remainder  of  inheritance  Is  trans- 
missible to  the  heirs  of  the  person  to  whom 
it  is  limited,  if  such  person  chance  to  die  ]fe- 
fore  the  contingency  happens" — referring  to 
Feame,  364.  Judge  Miller  then  quoted  from 
4  Kent's  Com.  261,  that  "it  Is  settied  that  aU 
contingent  estates  of  inheritance,  as  well  as 
springing  and  executory  uses,  and  possibili- 
ties coupled  with  an  interest,  where  the  per- 
son to  take  is  certain,  are  transmissible  by 
descent,  and  are  devisable  and  assignable." 
The  court  referred  to  the  fact  that  the  doc- 
trine was  vigorously  criticised  by  Mr.  Bing- 
ham in  his  book  on  descents,  but  said  it  had 
been  recognized  by  this  court  in  sevona 
cases  by  which  the  court  felt  bound,  and 
added:  "The  rule  by  its  terms  applies  where 
the  person  to  take  is  certairi — ^tbat  is,  where 
an  individual  is  named  or  definitely  describ- 
ed as  the  party  to  take  when  the  contingency 
happens — and  of  this  the  case  of  Hambleton 
V.  Darrington,  36  Md.  436,  affords  an  illustra- 
tion. Of  like  character  are  the  other  Mary- 
land cases  to  which  reference  has  been 
made.  Snively  v.  Beavens  et  al.,  1  Md.  208; 
Buck  V.  Lantz,  49  Md.  444."  The  court  then 
put  this  Inquiry,  "Now  does  this  rule  apply- 
to  a  case  where  there  is  a  limitation  by  way 
of  contingent  remainder  to  children  as  a 
class,  and  where  there  are  those  of  the  class 
answering  the  description,  and  capable  of 
taking  at  the  time  the  contingency  happens 
and  the  estate  arises  and  becomes  vested?" 
and  held  that  ihe  expression  "'children  of 
the  testator's  son'  did  not  include  the  issue 
of  a  child  in  being  at  tiie  death  of  the  tea- 
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tator,  but  who  died  before  the  happening  of 
the  contingency."  This  case,  therefore,  clear- 
ly recognized  the  mle  that  where  the  person 
to  take  Is  certain,  contingent  estates  of  In- 
heritance, as  well  as  springing  and  execu- 
tory uses,  etc.,  are  transmissible  by  descent, 
and  are  devisable  and  assignable,  and  that, 
too,  In  a  ease  In  which  It  was  considering  a 
will  which  created  a  contingent  remainder 
with  a  double  aspect — ^where  there  were 
"two  contingent  fees  not  limited  to  take  ef- 
fect the  one  upon  or  after  the  other,  but  the 
one  to  take  etTect  to  the  entire  exclnslon  of 
the  other,  and  the  falling  out  of  the  con- 
tingency Is  to  decide  which  of  the  two  Is 
to  take  effect"  It  further  clearly  recognized 
th6  distinction  between  a  case  where  an  In- 
dividual Is  named,  or  definitely  described  as 
the  party  to  take,  and  one  where  there  Is  a 
limitation  to  a  class,  and  It  hlso  demonstrat- 
ed that  Hambleton  v.  Darrlngton  waa  not 
overruled  by  Buck  v.  Lantz  by  citing  It  as 
an  illustration  of  the  mle  above  stated,  and 
also  citing  Buck  v.  Lantz.  The  case  of  Lar- 
mour  V.  Klch,  71  Md.  3e»,  18  Atl.  702,  throws 
no  light  on  the  subject.  The  court  held  that 
by  the  terms  of  that  will  the  remainder 
given  to  the  children  of  the  testator's  daugh- 
ter did  not  vest  until  the  death  of  the  par- 
ent In  Held  V.  Walbach,  75  Md.  217,  23 
Atl.  472,  It  waa  again  said,  "Contingent  es- 
tates of  Inheritance  will  pass  by  descent  and 
are  also  devisable" — citing  Spence  v.  Rob- 
ins, 6  6111  &  J.  513,  26  Am.  Dec.  587,  and 
Hambleton  v.  Darrlngton,  supra.  Nor  does 
Garrison  v.  Hill.  79  Md.  75,  28  Atl.  1062,  47 
Am.  St  Rep.  363,  affect  the  question.  There, 
as  in  Buck  v.  Lants,  the  will  under  discus- 
sion was  that  of  the  life  tenant,  and  not  ot 
the  contingent  remainderman.  As  the  re- 
mainderman died  before  the  contingency 
happened,  without  leaving  a  will,  under  the 
rule  above  referred  to,  only  such  heirs  could 
take  as  were  in  esse  when  the  contingency 
happened,  and,  as  It  happened  at  the  time 
of  the  death  of  the  testatrix,  of  course  she 
was  not  an  heir,  and  she  could  not  dispose 
of  the  remainder  by  her  will.  The  rule 
which  declares  that  contingent  estates  of  In- 
hnltance  will  pass  by  descent  and  are  also 
devisable  (which  is  again  announced  In  Gar- 
rison V.  Hill)  means  that  they  are  devisable 
by  the  contingent  remainderman,  as  we  have 
s^n,  but  of  course,  his  will  does  not  take 
effect  on  such  remainder  until  the  happen- 
ing of  the  contingency.  If  It  does  happen, 
and  he  has  willed  It  then  his  devisee  takes 
the  Interest  he  would  have  had  If  he  had 
been  then  living.  That  Is  clearly  the  mean- 
ing of  the  cases  on  the  stibject 

Great  reliance  Is  placed  by  the  appellees 
on  Lee  v.  (XDonnell,  95  Md.  538,  52  Atl. 
979,  and  It  Is  contended  that  It  overruled 
Hambleton  v.  Darrlngton.  In  the  first  place, 
it  might  be  said  that  this  court  would  not 
intentionally  overrule  a  case,  especially  one 
which  would  affect  titles  to  property,  with- 
out even  mentioning  It,  but  there  waa  not 


only  no  such  Intention,  but  In  our  Judgment 
It  does  not  In  any  way  have  such  effect 
After  stating  the  facta  fully,  and  the  conten* 
tion  of  the  widow  and  administratrix  of 
Louis  Courtney  O'Dounell,  who  was  one  of 
three  grandchildren  named  by'  the  testator  as 
contingent  remaindermen,  the  court  said: 
"The  obvious  answer  to  this  contention  Is 
that  according  to  the  clearly  expressed  Inten- 
tion of  the  testator,  the  estate  did  not  vest 
or  become  the  property  of  Louis  Courtney 
O'Donnell,  her  husband,  who  died  Intestate 
on  May  27,  1886.  untU  the  death  of  the  life 
tenant  Oliver  O'Donnell,  who  did  not  die 
untU  the  15th  of  November,  1901."  Then, 
after  quoting  the  part  of  the  will  which  made 
the  trust  for  the  benefit  of  his  grandson.  Oil' 
ver  O'Donnell,  during  his  life,  and  referring 
to  the  provision  for  the  remainder  which 
began  by  saying,  "and  from  and  immediately 
after  the  decease  of  my  said  grandson,  Oli- 
ver O'Donnell,  In  trust"  etc.,  the  opinion  pro- 
ceeded: "Here  the  use  of  the  words  'from 
and  Immediately  after  the  death,'  taken  In 
connection  with  the  other  parts  of  the  will, 
fixed  the  period  or  point  of  time  with  reason- 
able certainty  at  which  the  estate  should  vest 
and  become  the  property  of  his  other  grand- 
children. The  testator  plainly  states  the  con- 
tingency which  shall  first  happen  before  the 
property  should  take  effect  and  vest  In  the 
grandchildren  named  in  the  will,  and  that 
was  the  death  of  Oliver  O'Donnell,  without 
issue.  The  husband  of  the  appellant  Nina 
O'Donnell,  having  died  In  the  lifetime  of  the 
life  tenant  before  the  time  fixed  for  the  con- 
tingent remainder  to  vest  In  him  (she)  Is 
not  therefore  entitled  to  share  In  the  dis- 
tribution of  his  property  under  the  16th  ar- 
ticle of  the  will,  either  In  her  right  as  widow 
or  as  his  administratrix" — citing  Larmour  v. 
Rich,  71  Md.  384,  18  Atl.  702,  Cox  v.  Handy, 
78  Md.  108,  27  Atl.  227,  501,  and  Nowland  v. 
Welch,  88  Md.  51,  40  Atl.  875.  The  court 
then  considered  the  remaining  question, 
whether  trust  created  by  the  will  determined 
at  the  death  of  the  life  tenant  It  is  obvious 
that  the  opinion  was  based  on  the  construc- 
tion of  the  will,  which  the  court  held  showed 
the  Intention  of  the  testator  to  be  that  the 
contingent  remainderman  should  not  take 
until  after  the  death  of  the  life  tenant— re- 
lying on  the  language  quoted  above,  taken 
In  connection  with  other  parts  of  the  will. 

There  Is  another  part  of  the  will  that 
strongly  sustains  the  conclusion  reached.  It 
la  that  part  which  provided  that  In  the 
event  of  the  death  of  any  of  the  three  grand- 
children under  21  yeare  of  age  and  without 
Issue,  the  "share  of  him  or  her  or  them  so 
dying  shall  go  to  and  become  the  property 
of  the  survivors  or  survivor  of  them  abso- 
lutely" etc.,  and  In  caae  all  three  of  them 
died  under  21  and  without  leaving  issue,  then 
the  win  provided  that  the  said  share  "shall 
go  to  and  become  the  estate  and  property  of 
all  my  other  children  then  living  and  alt 
the  descendants  or  descendant  then  Uvlng 
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of  Bnch  of  tbem  as  may  be  then  dead,"  etc. 
It  was  therefore  impossible  to  tell  until  tbe 
death  of  the  life  tenant  who  was  to  take — 
consequently  the  person  to  take  was  not 
certain,  and  hence  the  rule  as  announced 
in  Hambleton  y.  Darrington  and  followed 
,  in  Demlll  v.  Reid  and  other  cases  did  not 
apply.  That  was  sufficient  to  prevent  the 
widow  and  administratrix  from  being  en- 
titled to  share  in  tbe  interest  which  would 
have  gone  to  Louis  Courtney  O'Donnell,  If 
he  had  been  llvljig  at  the  death  of  the  life 
tenant.  Then,  again,  Louis  Courtney  O'Don- 
n^  did  not  make  a  will,  and  hence,  as  decid- 
ed In  Buck  V.  Lantz,  only  such  as  were  his 
heirs  In  esse  at  tbe  time  of  tbe  happening 
of  the  contingency  could  take.  His  daughter, 
Louisa  Courtney  O'Donnell,  was  bis  only 
heir,  and,  as  such,  she  did  take  what  her 
father  would  bare  taken  If  he  bad  surviv- 
ed Oliver  O'Donnell.  There  Is  certainly  noth- 
ing In  Rellly  v.  Brlstow,  105  Md.  326,  66  Atl. 
262,  which  In  any  way  conflicts  with  what 
we  have  said,  or  that  can  be  said  to  sustain 
the  construction  placed  on  Lee  v.  O'Donnell 
by  the  appellees.  On  tbe  contrary.  It  tends 
to  sustain  tbe  position  contended  for  by  tbe 
appellants,  although  it  is  not  necessary  to 
now  determine  whether  it  went  to  the  ex- 
tent the  appellants  contend  for  It. 

We  have  thus  at  such  great  length  review- 
ed many  of  our  own  decisions  because  there 
seemed  to  be  some  misapprehension  as  to  tbe 
law  on  tbe  subject  before  us  In  this  state. 
Our  conclusions  are  that  Hambleton  v.  Dar- 
rington bos  not  been  overruled  by  this  court, 
and  that  Robert  A.  Fisher  took  a  transmis- 
sible and  devisable  estate  under  tbe  will 
of  his  father  as  the  person  to  take  was  cer- 
tain, and  there  was  nothing  in  tbe  will  of 
James  L  Flsber  which  Indicated  bis  Inten- 
tion that  such  interest  or  right  as  a  con- 
tingent remainderman  may  have  before  the 
happening  of  the  contingency  should  be  post- 
poned until  tbe  death  of  the  life  tenant  It 
is  proper  to  add  that  the  whole  will  is  not 
before  us,  but  we  assume  that,  if  there  had 
been  anything  in  It  affecting  tbe  question, 
it  would  have  been  inserted  in  the  record. 

We  will  not  further  discuss  authorities 
outside  of  tbe  state,  but  will  cite  some  not 
already  mentioned,  wbich  more  or  less  re- 
flect upon  tbe  questions  before  us.  2  Wash, 
on  Real  Prop.  (6th  Kd.)  g  1557;  2  Minor's 
Inst.  361;  2  Williams  on  Executors,  888,  889; 
Pinbury  v.  Elkln,  1  P.  Williams,  564;  Peck 
V.  Parrott,  1  Ves.  Sr.  236;  Robertson  v. 
Fleming,  57  N.  C.  387;  Heard  v.  Read, 
169  Mass.  216,  47  N.  E.  778;  Lorlng  t.  Ar- 
nold, 15  R.  L  428,  8  Atl.  335;  Chess'  Ap- 
peal, 87  Pa.  362,  80  Am.  Rep.  361;  Hennessy 
V.  Patterson,  85  N.  X.  91;  Dunn  v.  Sargent, 
101  Mass.  336;  Collins  v.  Smith,  105  Ga. 
525,  31  S.  E.  440.  In  this  last  case  a  number 
of  authorities  are  cited.    ' 

2.  Tbe  next  question  Is  whether  tbe  lan- 
guage used  In  the  will  of  Robert  A.  Fisher 
was  auffldent  to^  and  did,  include  this  re- 


mainder. After  giving  to  his  wife  certain 
hojisebold  furniture  and  plate,  be  made  this 
bequest:  "I  give,  devise  and  bequeath  unto 
my  brother,  Richard  D.  Fisher,  all  the  rest 
and  residue  of  my  estate,  real,  personal, 
and  mixed,  of  which  I  may  die  possessed,  in 
trust."  etc.  That  expression  was  certain- 
ly broad  enough  to  include  all  that  be  conld 
devise  and  bequeath,  unless  tbe  words  "ot 
which  I  may  die  possessed"  so  quality  tbe 
rest  of  the  clause  as  to  prevent  this  remain- 
der from  passing.  There  is  nothing  else  In 
the  will  or  circumstances  surrounding  It 
which  wonld  Indicate  an  intention  on  tbe 
part  of  the  testator  to  die  intestate  as  to 
any  property  he  could  devise  or  bequeath, 
but  the  contrary  is  manifested.  It  was  said 
In  Bamum  v.  Bamnm,  42  Md.  311:  "There 
is  always  a  strong  disposition  in  the  courts 
to  construe  a  residuary  clause  so  as  to  pre- 
vent an  Intestacy  with  regard  to  any  part 
of  tbe  testator's  estate,  unless  there  Is  an 
apparent  intention  to  the  contrary."  And 
the  court  referred  to  Sir  William  Grant's 
statement  that  "it  must  be  a  very  peculiar 
case  Indeed  in  which  there  can  at  once  be 
a  residuary  clause  and  a  partial  intesta- 
cy, unless  some  part  of  tbe  residue  be  not 
well  given."  In  Dnlany  v.  Mlddleton,  72 
Md.  76,  Id  Ati.  146,  Judge  Alvey  quoted 
from  Booth  v.  Booth,  4  Ves.  407,  that  "every 
Intendment  la  to  be  made  against  holding 
a  man  to  die  Intestate,  who  sits  down  to  dis- 
pose of  the  residue  of  his  property."  As  in- 
dicating tbe  extent  to  which  this  court  baa. 
gone,  even  when  the  testator  did  not  know 
he  had  the  property  which  was  involved,  see 
Stanard  v.  Bamum,  51  Md.  451,  Dalrymple 
r.  Gamble,  68  Md.  523,  13  AtL  156,  and  Lind- 
say V.  Wilson,  103  Md.  252,  63  Atl.  566.  2 
L.  R.  A.  (N.  S.)  4(^ 

A  number  of  cases  reflecting  upon  the 
meaning  of  the  term  "of  which  I  may  die 
possessed"  can  be  found  in  the  books.  In 
Thomas  v.  Blair,  111  La.  678,  35  South.  8U, 
It  was  held  that  the  expressions  "all  my 
property"  and  "all  the  property  I  possess" 
were  equivalent.  In  Brantly  v.  Kee,  58  N. 
C.  332,  "all  tbe  property  I  now  possess"  was 
held  to  mean  all  that  tbe  testator  "owned," 
and  "therefore  Included  estates  in  remain- 
der." In  Lorlng  v.  Arnold,  15  R.  I.  428,  8 
Atl.  835,  "all  Interest  and  estate  in  all  real 
estate  in  Rhode  Island"  passed  upon  con- 
tingent remainder.  In  Whitehead  ▼.  Gib- 
bons, 10  N.  J.  Eq.  250,  "all  the  rest  and  res- 
idue of  my  estate,  real,  personal  and  mixed, 
wherever  it  may  be  situated  or  found  that 
I  may  die  possessed  of,"  etc.,  held  to  embrace 
everything  that  the  testator  had  a  right  to 
dispose  of  not  specifically  devised  or  be- 
queathed. In  Laughlin  v.  Norcross,  97  Me. 
33,  53  AU.  834,  by  "all  tbe  estate,  real,  per- 
sonal and  mixed,  wherever  found,  and  how- 
ever situated,  wbeteot  I  die  seized  and  pos- 
sessed," it  was  held  that  "tbe  testator  evi- 
dently meant  to  Include  all  kinds  of  rights 
that  were  transmissible."    Se^  also,  Cmger 
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V.  Heyward,  2  Oesans.  (S.  G.)  422;  Heard 
r.  Read,  160  Mass.  216,  47  N.  EL  778;  Col 
Uns  V.  Smith,  105  Ge.  525,  31  S.  E.  449;  Wood- 
man V.  Woodman,  89  Me.  128,  35  Atl.  1037; 
Davenport  v.  Coltman,  9  M.  &  W.  491;  Hem- 
ingway V.  Hemingway,  22  Conn.  472.  And 
In  Uellly  t.  Brlstow,  supra,  the  estates  of 
Annie  H.  Griffin  and  Frederick  H.  Orlffln 
were  not  only  rested  in  possession,  but  such 
Interests  as  they  might  have  from  their 
father's  estate  depended  entirely  upon  a  con- 
tingency which  had  not  yet  been  determined 
when  that  case  was  heard,  but  this  court 
held  tliat  their  wills  would  each  pass  either 
a  third  of  the  whole  or  a  third  of  the  two- 
thirds  under  discussion.  Frederick's  will 
was,  "I  devise  and  bequeath  my  estate,  real 
and  personal,"  but  his  sister's  was  "I  give, 
devise  and  tiequeath  all  of  my  property  of 
whatever  kind  I  am  possessed,  real,  personal 
or  mixed,"  and  whether  their  father  died  in- 
testate as  to  any  part  of  the  remainder  de- 
pended upon  the  contingency  whether  his 
three  children  left  children.  We  are,  then, 
of  the  opinion  that  the  expression  "of  which 
I  may  die  possessed"  did  not  limit  the  broad 
language  of  the  testator  used  in  that  clause. 
Mor  do  we  think  that  the  rest  of  the  will  In- 
dicates an  Intention  not  to  include  such  an 
Interest  as  this.  Several  years  before  his 
death  the  testator  had  reason  to  believe  that 
he  would  get  the  benefit  of  Mrs.  Green's 
share,  as  he  was  presumably  familiar  with 
the  terms  of  his  father's  will,  and,  as  he 
was  making  provision  for  his  wife  and  any 
child  or  children  that  he  iplght  leave,  there 
is  every  reason  to  believe  he  intended  to  in- 
clude everything  he  could  dispose  of  by 
wUI.  The  mere  authority  gtven  the  truBtee 
to  "Invest"  his  property,  with  power  to 
change  said  Investments,  cannot  be  held  to 
mean  that  he  Intended  to  exclude  this  re- 
mainder, because  that  could  not  in  Its  then 
condition  be  Invested  by  the  trustee.  The 
trust  might  have  lasted  years  after  the  con- 
tingency happened. 

We  will  reverse  the  decree,  but  will  order 
the  costs  above  and  below  to  be  paid  out 
of  tiie  fund,  as  both  sides  have  requested 
that  to  be  done,  whatever  our  conclusion 
might  be. 

Decree  reversed,  and  cause  remanded  in 
order  that  a  decree  may  be  passed  in  accord- 
ance with  thto  opinion,  the  costs,  above  and 
below,  to  be  paid  out  of  the  fund  remain- 
ing In  the  hands  of  the  Safe  Deposit  &  Trast 
Company  of  Baltimore,  substituted  trustee. 
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MARYLAND,  D.  ft  V.  RY.  00.  v.  BROWN. 

(Court  of  Appeals  of  Maryland.    Jan.  12,  1909.) 

1.  WiTNBSSES   (S   248*)  —  EXAiaWATION  —  RB- 
SPON'SIVENEBS   OF  Answehs. 

Where  a  locomotive  engineer,  who  bad  had 
DO  training  as  a  mechanical  engineer  experi- 
enced in  toe  construction  of  locomotives,  was 


asked  to  describe  Uie  type  of  a  locomotive,  his 
answer,  "I  cannot  exactly  tell  what  type  she 
was ;  the  only  thing  I  can  tell  yon  is  that  she 
was  old  and  worn  ont  when  they  [the  railroad 
company]  got  her"— was  fairly  responsive  to 
the  question.  Importing  that  the  engine  was  of 
an  old  type. 

[EM.   NotK— For  other  cases,  see  Wttneases, 
Dec.  Dig.  i  248.*] 

2.  Appeai,  awd  Ebbob  (J  1052*)— Rkvmw— 
Hakmless  BaaoB  — Urbesponsivk  Answxb 

OT  WiTNBSS. 

The  answer  was  not  prejudicial  to  defend- 
ant, where  the  next  witneos,  an  employ^  of  de- 
fendant, testified  without  objectioa  that  the  en- 
gine was  an  old  one,  of  about  the  type  used  on 
a  certain  railroad  many  years  ago. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  I  1062.»] 

3.  DAMAOEd  (J  1735— ADltlSSIBXLITY  01  EV- 
IDENCE—LOBS  or  Eabniro  Capacitt. 

In  a  personal '  Injul7  action,  where  plaintiff 
had  testified  that  in  conseq^uence  of  his  injuries 
he  was  unable  to  pursue  his  former  occupation, 
or  to  perform  as  bard  work  as  before,  evidence 
of  what  income  he  had  been  able  to  earn  and 
had  received  since  the  injury,  and  what  work  he 
had  been  able  to  do,  was  admissible  to  show  the 
effect  of  his  injury  on  his  earning  capacity. 

(Ed.    Note.— For  other  cases,   see   Damages, 
Cent.  Dig.  i  40O;   Dec.  Dig.  {  173.*] 

4.  Master  and  Sbbvant  (|  270*)— Injubibb  to 
Sebvart  —  Admisbibiutt  of  Evioi»cb  — 
Casiox. 

In  an  action  by  a  locomotive  engineer 
against  a  railroad  company  for  injuries  caused 
by  a  collision  of  his  engine  with  a  wild  en- 
gine, which  escaped  while  left  standing  on  a 
side  track  with  steam  up,  evidence  of  the  custom, 
at  that  place  aa  to  caring  for  engines  when 
brought  in  and  not  in  actual  service  was  inad- 
missible, since  the  custom  would  only  be  that  of 
defendant,  which  might  iie  either  careful  or  neg- 
ligent. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  270.*] 

5.  Mabtkb  and  Sebvart  (}  205*)— Assniip- 
Tion  OF  RiBK— Masteb'b  Individuai.  Meth- 
ods. 

A  servant  doeil  not  assume  the  risk  attend- 
ing the  work  as  conducted  in  accordafice  with 
his  master's  individual  methods,  but  only  those 
risks  which  cannot  be  obviated  by  the  exercise 
of  ordinary  care. 

[Ed;  Note.— For  other  cases,  gee  Master  and 
Servant,  Dec.  Dig.  f  205.*] 

6.  CtJSTOMS  AND  USAGES  (8  5*)— Reqtjisites— 
GENEBALrrr. 

To  make  a  standard  test  of  duty  as  to  car- 
ing for  live  locomotives  left  standing  on  side 
tracks  when  not  ih  actual  service  by  showing 
the  custom  among  railroad  companies,  a  general 
custom  prevailing  among  well-conducted  rail- 
roads must  be  shown. 

[Ed.  Note. — For  other  cases,  see  Customs  and 
Usages,  Cent-.Dig.  i  4;  Dec.  Dig.  §  5.*,] 

i.  WrrwEssES  (|  240*)— Examination— Lbad- 

iNG  Questions. 

Questions  asked  an  engineer  after  he  had 
stated  how  he  had  disposed  of  his  engine  when 
he  came  In  from  a  certain  run,  whether  It  was 
the  practice  down  there  for  engineers,  when 
they  bring  their  locomotives  In,  to  do  just  what 
he  did  at  that  time,  and  whether  or  not  an  en- 
gineer was  expected  to  report  the  condition  of 
his  engine  if  ft  was  in  bad  condition  when  he 
brought  it  la,  were  improper  because  leading. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Dec.  Dig.  i  240.*] 
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S.  SviDBNCB  ({  158*)— Seoondabt  Btidkncs. 
The  question  whether  an  engineer  was  ex- 
pected to  report  the  condition  of  his  engine,  if 
It  waa  in  bad  condition  when  he  brought  it  in, 
in  effect  aslied  for  a  rule  of  the  railroad  com- 
pany, and  the  beat  evidence  would  have  .been 
the  rule  itself. 

(Eld.  Note.— For  othor  case*,  see  Elridence, 
Dec.  Dig.  $  158.*] 

9.  Appeal  and  Ebbok  ((  1058*)— Keview— 
Habulesb  EasoB  —  E2Z0I.USI0II  of  Testi- 
mony. 

The  exclusion  of  an  answer  to  the  ques- 
tion was  not  prejudicial  to  defendant,  where  the 
witness  testified  that  he  received  instructions  to 
report  the  condition  of  the  engine,  and  that  he 
reported,  to  the  repair  shop  that  it  was  all  right 
for  service. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  tf  4195,  4200-4206 ;  Dec.  Dig. 
J105&.*! 

10.  Evidence  (|  639*)— OpimoK  Etidencs— 

ElXPEBTS.    .  . 

An  assistant  master  mechanic  of  a  railroad, 
familiar  with  the  construction  of  a  particular 
locomotive,  having  testified  that  it  was  in  good 
condition  at  the  time  of  an  accident  caused  by 
its  running  wild,  was  competent  to  testify  that 
when  its  reverse  bar  was  in  the  center,  as  it 
appeared  to  have  been  left  just  before  the  acci- 
dent, tlie  locomotive  could  not  move  because 
the  ports  through  which  the  steam  enters  the 
steam  chest  were  closed,  and  the  opening  of  the 
throttle  would  not  open  them. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  {  539.*] 

11.  Witnesses  (|  37*)— Competency— Knowl- 
EDOE  or  Facts— Cause  of  Accident. 

In  an  action  against  a  railroad  company 
for  injuries  from  a  wild  engine,  testimony  of 
defendant's  assistant  master  mechanic  as  to 
how  the  accident  occurred  was  properly  exclud- 
ed, where  it  did  not  appear  that  be  had  seen  the 
ensine  from  the  time  of  its  arrival  until  the  ac- 
cident, nor  that  it  was  within  his  sight  when  it 
escaped. 

fEd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  K  80-87;   Dec.  Dig.  |  37.*] 

12.  Tbiai,  (§  91*)— Reception  of  Evidence— 
Stbikiro  Ottt  Testimony  —  Necessity  of 
Exception. 

Where  testimony  is  admitted  without  excep- 
tion, it  cannot  be  stricken  out  at  the  close  of 
the  testimony. 

tEd.  Note.— For  other  cases,,  see  Trial,  Cent 
Dig.  {  242 ;   Dec.  Dig.  (  91.*] 

IS.  Mabteb  and  Seevant  (J  270*)— Injitbies 
TO  Sebvant  —  Evidence  —  Competency  — 
PtfYsicAL  Condition. 

A  defect  in  the  working  of  a  locomotive 
throttle,  being  in  its  nature  continuous,  unless 
repaired,  and  it  b^ng  within  the  power  of  the 
railroad  company  owning  it  to  show  repairs,  if 
any  are  made,  the  court,  in  an  action  against 
a  railroad  company  for  Injuries  to  a  servant 
from  an  engine  running  wild,  acted  within  its 
discretion  in  refusing  to  strike  out  .evidence,  ad- 
mitted subject  to  exception,  that  the  throttle  of 
the  engine  causing  the  injury_  on  August  6th 
was  in  a  defective  copdition  in  the  preceding 
July,  where  defendant  offered  no  evidence  of  re- 
pairs. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  §  916 ;  Dec.  Dig.  i  270.*] 

14.  Negligence  (§  127*)— Evidence— Compe- 
tency —  Conditions  Previous  ob  Subse- 
quent TO  Accident. 

Whether  proposed  proof  of  conditions  prior 
to  the  occurrence  under  inquiry  is  admissible 
does  not  depend  upon  the  time  of  their  exist- 


ence, but  ujKm  tlieir  relevancy  to  the  issue  and 
the  capability  of  explaining  it  and  its  admissi- 
bility, as  well  as  the  requirement  of  proof  of  ab- 
sence of  intervening  change  in  conditions,  rests 
in  the  discretion  of  the  court. 

[E!d.  Note.— For  other  cases,  see  NegUgenoe, 
Gent  Dig.  8  348;    Dec  Dig.  {  127.*] 

16.   TbIAL   (8  253*)- BCQUESTED  iRSTBUCnONB 

— loNOBiNo  Issues. 

In  an  action  by  a  locomotive  engineer 
against  the  railroad  company  for  injuries  from 
collision  with  a  wild  engine,  iiifieTe  the  declara- 
tion embraced  three  coants,  one  charging  negli- 
gence in  selection  and  retention  of  co-emplo^a, 
and  the  others  negligence  in  failing  to  provide 
proper  tools,  etc.,  and  to  projierly  .inspect  its 
equipment,  charges  that  inasmuch  as  the  evi- 
dence showed  that  defendant  bad  employed  com- 
petent employes;  the  verdict  must  be  for  defend- 
ant, were  properly  refused  as  withdrawing  the 
entire  case  from  the  jury,  but  referring  only  to 
a  question  raised  by  the  first  count  and  ignor- 
ing those  raised  by  the  others. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  88  613-623;    Dec.  Dig.  8  253.*] 

16.  Tbial  (8  191*)— Iksteuction»— Invadiho 
Pbovince  of  Juby. 

In  an  action  by  a  locomotive  engineer 
against  a  railroad  company  for  injuries  from  a 
collision  with  a  wild  engine  which  escaped  from 
a  side  track,  where  there  was  evidence  tending 
to  show  that  the  engine  causing  the  injury, 
when  placed  on  a  side  track  shortly  before  the 
accident,  was  not  in  good  condition,  and  it  was 
a  question  for  the  jury  under  the  evidence 
whether  the  starting  of  the  escaped  engine  was 
due  to  defendant's  negligence  either  in  purdias- 
ing  a  defective  engine,  failing  to  inspect  it,  or 
to  watch  it  on  the  side  track,  prayers  asserting 
that  the  engine  when  placed  on  the  side  tra<^ 
just  before  the  accident  was  in  good  condition, 
and  that  there  was  no  evidence  that  the  engine 
as  it  was  so  placed  was  defective  in  such  a  way 
that  it  would  start  off,  were  properly  refused 
as  assuming  facts  whidi  were  for  the  jui7  to 
find. 

[Ed.  Note.— For  otlier  caaea,  aee  Trial,  Dec 
Dig.  8  191.*] 

17.  Mabteb  and  Sebvant  (8  286*)— Injuries 
TO  Sebvant— Actions — Qubstionb  fob  Juby 
—Dm  Cabb  of  Masteb. 

In  an  action  by  a  locomotive  engineer 
against  a  railroad  company  for  injuries  from  a 
collision  with  a  vrild  engine,  where  it  appeared 
that  the  engine  had  been  left  on  an  upgrade  side 
track  with  sufficient  steam  up  to  be  able  to  move 
up  the  grade ;  that  a  hostler  who  acted  as  watch- 
man of  the  engines  had  numerous  other  duties, 
and  there  was  no'  evidence  of  any  system  Of 
mles,  either  for  inspection  of  engines  or  for 
their  safe  custody  while  under  steam  on  a  side 
track,  whether  defendant  exercised  due  cane  to 
prevent  the  escape  of  the  engine  waa  a  question 
for  the  Jury. 

[Ed.  Note.— For  other  caisea,  aee  Master  and 
Servant  Dec  Dig.  8  286.*] 

18.  Masteb  and  SSbvant  (8  110*)— Injubbs 
TO  SEEVANl^— Faimjbe  to  FoBmsH  Sdita* 
BLE  Appliances. 

If  a  railroad  company  allowed  a  locomotive, 
which  was  unsafe  for  the  uses  to  wfiich  it  was 
put  by  the. company,  to  escape  from  a  siding  and 
run  unmanned  upon  the  main  track,  where  it  col- 
lided with  a  train  operated  b^  an  employe  of 
the  company  as  engineer,  and  injured  him  as  a 
direct  result  of  the  comi^ny's  negligence,  and 
while  he  was  in  the  exercise  of  due  care,  he  was 
entitled  to  recover  for  his  injuries. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  8  110.*] 
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18.  Mabi^b  am>  Sbrvart  (S  101*)— Injubizs 
TO  Sebvakt— IjIabiutt  of  Masteb. 

A  railroad  company  is  not  an  insuier  of 
the  liv^s  or  limbs  of  Its  employes,  but  is  only 
bound  to  exercise  ordinary  care  for  their  protec- 
tion. 

[EM.  Note.— For  other  cases,  see  Muter  and 
Servant,  Cent.  Dig.  {  136 ;   Dec  Dig.  (  101.*] 

20.  Tbial  (J  ^3*)— I»srBDOTiON&— Pbatees— 
Ignoring  Issues. 

In  an  action  by  a  locomotiTe  engineer 
against  a  railroad  company  for  injuries  from  a 
collision  with  a  wild  engine,  where  a  defect  in 
the  engine.  wai4  alleged  as  a  possible  canse,  of  its 
escaping,  a  prayer  If  the  jury  find  that  the  es- 
caped engine  was  standing  on  the  siding  in 
charge  of  defendant's  employ^,  and  ran  away 
by  reason  of  the  neglect  or  carelessness  of  the 
employ^,  defendant  should  recover,  was  proper^ 
ly  refused  as  ignoring  the  alleged  defect  in  the 
engine. 

[Ed.  Note.— For  other  eases,  see  Trial,  Dec. 
Dig.  i  253.»] 

21.  Master  and  Skbtant  ((  203*)— Injttbies 

TO     SbBVANT— ACTOOUe— PBATEBS— MlSLKAD- 

iNo  Requests. 

A  prayer  that  a  master  is  bound  to  use  rea- 
sonable care  to  procure  sound  machinery  and  ap- 
pliances for  his  employes,  but  is  not  bound  to 
keep  such  machinery  and  appliances  free  from 
defects,  was  properly  refused  as  misleading,  as 
ignoring  the  nondelegable  duty  to  provide  safe 
tools  and  equipment. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  i  203.*] 

22.  Tkiai.  (i  260*)— Requested  Instbuctions 
— ^Pbatebs  Embbaced  in  Chabqes  Given. 

A  prayer  fully  covered  by  a  charge  given 
Is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
D^  a  661-659 ;   Dec  Dig.  |  260.*] 

28.  TbiaI.  (§  253*)— Requested  Instbuctions 

— JGNOBING  Evidence. 

In  an  action  by  a  locomotive  engineer 
against  a  railroad  company  for  injuries  from 
a  collision-  with  an  escaped  locomotive,  where 
there  was  evidence  tending  to  show  that  a  de- 
fective throttle  was  the  cause  of  the  escape,  a 
prayer  that  if  an  employfi  of  the  company  plac- 
ed the  escaped  engine  on  a  siding,  chocking  its 
wheels,  closing  its  throttle  valve,  ete.,  and  leav- 
ing it  In  charge  of  two  hostlers,  on  an  upgrade, 
and  it  could  .get  onto  the  main  track  only  by 
running  through  two  switches,  defendant  should 
recover,  nnless  sufficient  hostlers  were  not  sup- 
plied to  watch  the  engine,  was  properly  refused 
as  ignoring  evidence  of  the  defective  throttle,  as 
well  as  the  theory  of  the'  application  of  external 
force  starting  the  engine. 

[Ed.  Note. — For  other  cases,  see  Trial,  Dec. 
Dig.  i  253.*] 

24.  Masteb  and  Sebtant  (§  295*)— Injdbies 

TO  Servant— Actions— Pbatkbs. 

In  an  action  by  a  railway  engineer  for  in- 
juries from  a  collision  with  an  escaped  engine, 
a  prayer  that  if  plaintiff  while  in  defendant's 
employ  had  run  the  engine  which  escaped,  and 
discovered  that  it  was  defective  (the  throttle 
bar  being  worn  so  that  it  opened  when  the 
hand  was  removed),  and  notwithstanding  such 
discovery  he  remained  In  the  employ,  and  was 
subsequently  injured  by  the  engine  which  ran 
away  because  or  the  defect,  he  could  not  recov- 
er, was  properly  refused,  since  he  could  well  as- 
sume that  such  a  patent  defect  would  be  dis- 
covered under  any  reasonable  system  of  inspeo- 
tioUi  and  be  promptly  remedied.  •  ■ 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1168-1179;  Dec  Dig.  { 
295.*] 


-  Appeal  Trom  Baltimore  Gavat  of  Oommoii 
Pleas;  George  M.  Sharp,  Jndge. 

Personal  Injury  action  by  Jamfts  H.  Brown 
against  the  Maryland,  Delaware  &  Virginia 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Plaintiff  offered  the  following  prayers: 
"(2)  The  Jury  are  instructed  that  it  Is  the 
duty  of  the  emploj'er  to  use  due  and  reason- 
able diligence,  having  respect  to  the  nature 
of  the  service  of  the  employed,  to  provide 
suitable  appliances  and  Instrumentalities 
for  doing  the  work.  And  if  the  Jury  find 
from  the  evidence  that  at  the  time  of  the 
accident  and  injury  to  the  plaintiff,  he  was 
In  the  service  of  the  defendant  as  a  locomo- 
tive engineer,  driving  a  locomotive  to  which 
a  train  of  cars  was  attached  from  Rebobotb 
Beadh,  Del.,  to  Love  Point,  Md.,  and  whilst 
so  engaged  on  the  6th  day  of  August,  1905, 
a  collision  occurred  between  said  engine,  so 
driven  by  the  plaintiff  and  another  engine 
unmanned,  the  property  of  the  defendant, 
and  running  wild  on  the '  same  track  on 
which  the  plaintiff  was  operating  his  engine, 
and  that  by  reason  of  such  collision  the 
plaintiff  was  injured,  and  that  such  collision 
occurred  because  said  runaway  engine  was 
unsafe  and  unfit  for  the  uses  and  purposes 
to  which  it  was  applied  by  the  defendant 
under  all  the  evidence  in  t£ls  case,  then  if 
the  Jury  further  find  that  the  plaintiff  wad 
without  negligence  or  want  of  care  on  bis 
part  in  the  premises  directly  contributing  to 
the  happening  of  the  accident  and  injury,  and 
that  such  accident  and  injury  to  the  plaintiff 
was  directly'  caused  by  the  negligence  and 
want  of  care  in  the  premises  of  the  defend- 
ant, the  plaintiff  is  entitled  to  recover." 
Granted. 

"(3)  If  the  Jury  shall  find  a  verdict  for 
the  plaintiff,  then  In  estimating  the  damages 
they  are  to  consider  his  health  aud"  condi- 
tion before  the  injury  complained  of,  as  com- 
pared with  hie  present  condition  in  conse- 
quence of  said  injury,  and  how  far,  if  at  all, 
it  Is  calculated  to  disable  him  from  engaging 
In  those  employments  for  which,  in  the  ab- 
sence of  such  Injury,  he  would  have  been 
qualified,  and  also  the  physical  and  mental 
suffering,  if  any,  to  which  he  was  subjected 
by  reason  of  said  injury,  and  to  allow  him 
such  damages  as  in  the  opinion  of  the  Jury 
will  be  a  fair  and  just  compensation  for  the 
injury  which  be  has  sustained."    Granted. 

Defendant  offered  the  following  prayers: 
"(1)  The  defendant  prays  the  court  to, in- 
struct the  jury  that  there  is  no  evidence  In 
this  case  legally  sufficient  to  show  that  the 
defendant  failed  in  any  l^al  duty  owing  by 
the  defendant  to  the  plaintiff,  and  that 
therefore,  under  the  pleadings  and  evidence, 
their  verdict  tnust  be  for  the  defendant" 
Refused. 
"(2)  The  defendant  prays  the  court  to  In.- 
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struct  tbe  Jvry  tbat  tbere  1*  no  evidence  In 
tills  case  legally  sufficient  to  entitle  the 
plaintiff  to  recover,  and  tbat  therefore  under 
the  pleadings  and  evldeace  herein  the  ver- 
dict mast  be  for  the  defendant"    Refused. 

"(3)  The  defendant  prays  the  court  to  In- 
struct the  Jury  that  if  they  find  that  the  lo- 
comotlTe  called  In  the  testimony  'runaway 
locomotive'  was  standing  on  the  siding  on 
the  day  the  Injuries  were  sustained  by  the 
plaintiff,  as  testified  to  by  the  defendant's 
witnesses,  and  that  the  said  locomotive  was 
In  charge  of  the  defendant's  employes,  as 
testified  to  by  the  defendant's  witnesses,  and 
tbat  the  said  locomotive  ran  away,  and  that 
the  said  running  away  was  occasioned  by 
the  neglect  or  carelessness  on  the  part  of 
those  placed  In  charge  of  the  same  by  the  de- 
fendant, then  their  verdict  must  be  for  the 
defendant"  Refused. 
/''(4)  The  defendant  prays  the  court  to  In- 
struct the  jury  that  if  they  shall  find  that 
the  plaintiff  was  In  the  employ  of  the  de- 
fendant In  July,  1905,  as  engineer,  and  that 
as  such  engineer  he  ran  engine  No.  1,  as 
testified  to  by  him,  and  that  in  running  said 
engine,  he  discovered  tbat  she  was  defective 
In  the  manner  testified  to  by  him,  and  that, 
notvrlthstandlng  such  discovery,  he  remain- 
ed In  the  employ  of  the  defendant  until  Au- 
gust 6,  1905,  and  that  on  said  Iast-menti(Kied 
day  he  was  injured  in  the  manner  testified  to 
by  the  plaintiff  and  bis  witnesses;  that 
engine  No.  1  ran  away  by  reason  of  the  de- 
fect aforesaid — the  plaintiff  is  not  entitled 
to  recover  under  the  pleadings  and  evidence^ 
and  their  verdict  must  be  for  the  defend- 
ant."   Refused, 

"(5)  The  .defendant  prays  the  court  to  in- 
struct the  Jury  tbat  If  they  shall  find  tbat 
on  August  6,  1005,  the  plaintiff  yraa  In  the 
employ  of  the  defendant  In  the  capacity  of 
engineer,  and  that  late  in  the  afternoon  of 
said  day. was  bringing,  in  said  capacity,  one 
of  the  defendant's  trains  to  Love  Point,  and 
If  they  shall  further  find  that  «>glne  No.  1, 
on  August  6,  1906,  was  In  good  order;  that 
on  the  morning  of  tbat  day  she  was  moved 
by  the  witness  Exeter  to  the  water  tanlc, 
and  then  returned  to  the  side  track;  tbat 
after  reaching  said  tracl^,  said  witness  turn- 
ed off  the  steam  by  closing  the  throttle 
ralve^  put  the  reverse  bar  in  the  center, 
chocked  her  wheels,  and  then  left  her  In 
charge  of  the  hostlers;  that  said  hostlers 
were  competent  employes;  that  said  en- 
gine stood  on  said  side  track  until  late  In 
the  afternoon  of  August  6th — then  their  ver- 
dict must  be  for  the  defendant,  notwith- 
standing they  may  further  find  that  late  In 
said  afternoon  said  engine  started  off  in 
the  manner  testified  to  by  the  plaintiff's 
witnesses,  and  collided  witb  the  defendant's 
train  aforesaid,  on  which  plaintiff  occupied 
the  position  of  engineer,  thereby  injuring 
the  plaintiff."    Refused. 

"(6)  The  defendant  prays  the  court  to  ia- 


stmct  ttie  Jury  tbat  If  tbey  find  from  the 
evidence  that  the  plaintiff  sustained  the  in- 
juries testified  to  by  the  plalntlflTs  witness- 
es, and  that  the  injuries  were  caused  by  a 
defective  condition  of  the  locomotive  called 
in  the  testimony  'runaway  locomotive,'  and 
If  they  find  that  the  said  defective  condition 
was  due  to  a  latent  or  hidden  defect  not 
discoverable  by  any  reasonable  or  ordinary 
inspection,  then,  their  verdict  most  be  for 
the  defendant."     Oranted. 

"(7)  The  defendant  prays  the  court  to  In- 
struct the  jury  that  an  employer  Is  bound 
to  use  reasonable  care  to  procure  sound  ma- 
chinery and  appliances  for  his  employes, 
but  it  Is  not  bound  to  keep  such  machinery 
and  appliances  free  from  defects."    Refused. 

"(8)  The  defendant  prays  the  court  to  in- 
struct the  jury  that  if  they  fiad  from  the 
evidence  that  the  Injuries  to  the  plaintiff 
were  the  result  of  an  inevitable  accident, 
then  their  verdict  must  be  for  tbe  defend- 
ant"    Granted. 

"(9)  The  defendant  prays  the  court  to  In- 
struct the  Jury  that  If  they  find  from  the 
evidence  that  the  plaintiff  sustained  the  in- 
juries, as  testified  to  by  tbe  plaintiff's  wit- 
nesses, and  that  the  Injuries  were  caused  by 
a  defective  condition  of  the  throttle  valve 
of  the  locomotive  called  in  tbe  testimony 
'runaway  locomotive,'  and  If  they  find  that 
the  defective  condition  of  the  throttle  was 
due  to  latent  or  hidden  defects  not  discern- 
ible by  any  reasonable  oi  ordinary  Inqpec- 
tlon,  then  their  verdict  must  be  for  tbe  de- 
fendant."   Refused. 

"(10)  The  defendant  prays  the  court  to 
instruct  the  Jury  that  inasmuch  as  the  evi- 
dence shows  that  on  August  6,  1906,  tbe 
plaintiff  was  employed  by  the  defendant  in 
the  capacity  of  engineer  in  running  its  en- 
gine, and  inasmuch  as  tbe  evidence  further 
shows  tbat  on  the  morning  of  August  6, 1905, 
the  witness  Exeter,  also  In  the  employ  of  the 
defendant  in  Its  machine  shops,  placed  en- 
gine No.  1,  then  in  good  condition,  on  tbe 
side  track  at  Love  Point,  turned  off  tbe  steam 
by  closing  the  throttle  valve,  put  the  re- 
verse bar  in  tbe  center,  chocked  her  wheels 
as  testified  to  by  him,  and  then  left  her  in 
charge  of -the  hostlers  who  were  competent 
employes,  and  that  said  engine  stood  on 
said  side  track  until  late  in  the  afternoon 
of  tbe  eth  day  of  August,  and  that  said  side 
track  ran  upgrade  towards  and  entered  the 
roundhouse  trade  by  a  switch,  and  tbat  the 
roundhouse  track  entered  the  main  track 
by  a  switch,  and  that  said  engine  In  order  to 
get  on  the  main  track  had  to  run  through 
said  two  switches,  their  verdict  must  be  for 
the  defendant  under  the  pleadings  and  evi- 
dence."   Refused. 

"(11)  The  defoidant  prays  ttie  court  to  in- 
struct the  Jury  that  inasmuch  as  tbe  evi- 
dence shows  that  engine  No.  1  was  placed  on 
the  side  track  by  the  witness  Exeter,  her 
•team  sbut  off  by  tbe  closing  of  ber  tiirottle 
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valve,  her  reverse  bar  In  the  center,  and  her 
wheels  chocked,  and  Inasmuch  as  there  Is  no 
evidence  to  show  that  engine  No.  1  was  de- 
fective In  such  a  way  that  she  could  start  off 
In  the  condition  and  under  the  circumstances 
In  which  she  was  placed  by  the  witness  EH- 
eter  on  said  side  track,  and  Inasmuch  as  the 
evidence  shows  that  the  defendant  employ- 
ed competent  employes,  and  placed  them  In 
charge  of  said  engine,  their  verdict  must  be 
for  the  defendant  under  the  pleadings  and 
evidence  In  this  case."    Refased. 

••(12)  The  Jury  are  Instructed  that  the 
defendant  is  not  an  Insurer  of  the  lives  or 
limbs  of  its  employes,  but  Is  bound  to  use  or- 
dinary care  for  their  protection;  that  the 
plaintiff,  when  he  accepted  employment  with 
the  defendant,  assumed  all  risks  ordinarily 
Incident  to  the  business  as  conducted  by  the 
defendant;  that  among  such  risks  is  the 
negligence  of  co-employSs;  that  Exeter  and 
the  two  hostlers  are  co-employ6s  of  the 
plaintiff,  and  If  the  Jury  find  that  engine 
No.  i  ran  away  by  reason  of  the  negligence 
of  said  Exeter  and  the  two  hostlers,  or  any 
of  them,  the  plaintiff  Is  not  entitled  to  re- 
cover, and  their  verdict  must  be  for  the  de- 
fendant, provided  that  the  Jury  shall  find 
that  the  defendant  nsed  ordinary  care  and 
caution  in  supplying  a  sufficient  number  of 
hostlers  to  watch  and  attend  engine  No.  1 
placed  on  the  side  track  In  question,  under 
the  conditions  and  circumstances  testified  to 
by  the  plaintiff's  witnesses.'!    Granted. . 

"(13). The  jury  are  instmcted  that  the  de- 
fendant Is  not  an  Insurer  of  the  lives  or 
limbs  of  lt^  employes,  but  is  bound  to  use 
ordinary  care,  for  their  protection;  that 
the  plaintiff  when  he  accepted  employment 
with  the  defendant  assumed  all  risks  or- 
dinarily incident  to  the  business  as  conducted 
by  the  defendant,  which  he  knew,  or  could 
have  known,  by  the  use  of  ordinary  care, 
and  if  the  Jury  shall  find  that  the  witness 
Exeter  on  August  6,  1905,  placed  engine  No. 
1  on  the  side  track;  that  he  chocked  her 
wheels  as  testified  to  by  him;  that  he  dos- 
ed her  throttle  valve  and  put  the  reverse 
bar  in  the  center,  and  then  left  Iter  in  charge 
of  two  hostlers,  as  testified  to  by  him ; 
that  said  side  track  ran  upgrade  to  and 
Joined  the  roundhouse  tra<^  by  a  switch,  and 
that  the  roundhouse  track  Joined  the  main 
track  by  a  switch,  and  that  said  engine  No. 
1  could  only  get  into  the  main  track  by 
running  through  said  two  switches;  that 
engine  No.  1  stood  as  so  placed  until  late 
in  the  afternoon  of  August  6th,  their  verdict 
must  be  for  the  defendant  under  the  plead- 
ings and  evidence  in  this  case,  unless  the 
Jury  shall  find  that  the  defendant  did  not 
nse  ordinary  care  and  caution  in  supplying 
a  sufficient  number  of  hostlers  to  watch  and 
attend  to  her."    Refused. 

Argyed  before  BOTD,  C.  J.,  and  t*EARCE, 
SCHMUCKBR.  and  WORTHINGTON,  JJ. 

71A.-6i 


Ralph  Robinson  and  Edward  Duffy,  for 
appeUant    William  Colton,  for  appellee. 

PEAROE,  J.  The  appellee,  who  was  em- 
ployed by  the  appellant  as  an  en^neer  to  op- 
erate certain  of  its  trains  over  its  railroad 
between  Love  Point  in  Qneen  Anne  county, 
Md.,  and  Rehoboth,  Del.,  brought  this  action 
to  recover  damages  for  Injuries  received  by 
him  in  a  head-on  collision  between  the  engine 
and  passenger  train  which  he  was  running 
at  the  time  and  another  engine  with  a  tender 
and  coal  car  attached,  which  was  unmanned 
and  running  wild  on  the  same  track;  the 
railroad  being'  a  single  track  road.  The  col- 
lision occurred  about  8  o'clock  In  the  evening 
of  August  6,  1905,  at  a  point  a  few  miles 
from  the  Western  terminus  of  the  road  at 
Love  Point,  and  almost  immediately  after 
crossing  Kent  Island  Narrows,  the  stream 
which  separates  Kent  Island  from  the  main- 
land of  Queen  Anne  county.  In  crossing 
this  stream  the  plaintiff  had  reduced  the 
speed  of  his  engine  and  train  to  about  10 
miles  an  hour  in  accordance  with  standing 
instructions,  and  was  Just  getting  under 
headway  again  when  he  and  his  fireman 
caught  sight  of  the  rnnaway  engine  about 
two  engine  lengths  away,  when  it  was  Im- 
possible to  do  anything  to  avert  the  collision 
or  break  Its  force^  and  the  result  was  that 
the  plaintiff  was  thrown  from  his  engine  un- 
conscious, and  was  severely  Injured;  that 
he  was  not  able  to  do  anything  for  over  a 
year,  and  Incurred  a  bill  for  medical  serv- 
ices of  llOO;  that  he  was'scalded,  cnt  on  the 
head,  and  had  his  teeth  knocked  out,  and 
still  suffers  much  and  constant  pain ;  that  he 
attempted,  after  the  lapse  of  a  year,  to  run 
a  train  on  defendant's  road,  and  did  so  for 
about  a  month,  when  he  was  unable  to  stand 
it,  and  was  obliged  to  give  it  up,  and  took 
up  firing  for  the  United  Railways  &  Electric 
Company  at  the  Pratt  Street  Power  House, 
which  is  much  lighter  work  than  running 
a  train.  His  wages  as  engineer  Were  $80 
a  ntonth,  and  his  pay  as  fireman  for  the 
United  Railways  wos  $2.25  per  day,  and  he  be- 
gan that  work  in  June,  1907.  Before  that  he 
kept  a  livery  stable,  but  made  not  over  $1  a 
day  at  that,  and  he  only  kept  this  stable 
about  six  months  in  all.  The  engine  he  was 
running  at  the  time  of  the  collision  was 
known  as  No.  3,  and  it  was  properly  manned 
and  lighted.  The  runaway  engine  was  known 
as  No.  1,  and  was  unllghted  and  unmanned. 
The  Jury  found  a  verdict  for  the  plaintiff 
for  ^,000,  and  from  the  Judgment  on  that 
verdict  the  defendant  has  appealed. 

There  are  12  bUls  of  exception  in  the  rec- 
ord, of  which  11  are  to  rulings  on  evidence, 
and  1  to  the  ruling  on  the  prayers.  There 
are  three  counts  in  the  declaration.  The 
first  count  charges^  as  the  cause  of  the  plaln- 
tUTs  injuries,  that  the  defendant  did  not  ex- 
ercise due  and  ordinary  care  In  the  selection, 
employment,  and  retention  of  reasonably  corn- 
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peteot  and  proper  co-empIpyM  wiUt  wllom 
the  plaintiff  was  required  to  work.  The  sec- 
ond count  charges  the  defendant  with  negli- 
gence In  falling  to  provide  reasonably  safe 
and  proper  tools  and  equipment  for  the  per- 
formance of  the  work  required  of  Its  serv- 
ants, and  exposed  blm  to  unnecessary  risk 
and  danger  while  sq  employed,  in  that  while 
running  his  own  train  on  defendant's  road  on 
August  6,  1905,  his  said  train,  because  of 
the  unfit  and  unsafe  condition  of  another 
train  oq  said  road,  collided  with  said  last- 
mentioned  train,  and  he  was  Injured  in  con- 
sequence thereof.  The  third  count  charges 
that  the  defendant  neglected  to  exercise  due 
and  ordinary  care  la  the  Inspection  of  the 
equipment  of  the  railroad,  in  and  about 
which  the  plaintiff  was  required  to  work.  In 
consequence  of  which  the  plaintiffs  train 
collided  with  an  unmanned  and  wild  engine 
on  the  same  track,  causing  the  injuries  com- 
plained of. 

The  first  exception  arose  in  this  way:  The 
plaintiff,  after  testifying  to  the  facts  of  the 
collision,  said  that  he  had  run  engine  No.  1 
before  the  collision,  and,  being  asked  what 
was  her  condition  at  that  time,  replied  that 
she  was  not  in  very  gpod  condition.  The  de- 
fendant moved  to  strike  out  that  question 
and  answer,  and  the  court  said,  "Tou  will 
have  to  bring  it  nearer  than  that— say  with- 
in a  week  or  so."  Plaintiff's  counsel  replied, 
"I  will  cover  that,"  and  the  court  said,  "It 
will  be  admitted,,  subject  to  exception."  The 
plaintiff  then  testified  as  follows:  "I  think 
it  was  in  July  I  ran  her,  the  latter  part  of 
July  to  the  best  of  my  recollection.  It  was 
In  bad  shape;  it  was  an  old  engine,  and 
when  you  ran  her  on  the  road,  and  you  hap- 
pened to  take  your  hand  off  the  throttle,  her 
throttle  bar  would  work  open.  The  throttle 
bar  is  what  gives  her  life;  it  is  what  makes 
her  move.  When  it  opens  It  puts  her  in  mo- 
tion." The  court  here  asked,  "Why  did  It 
open?"  and  he  replied,  "The  throttles  was 
old  and  worn  out,  and  the  spring  was  weak 
to  the  best  of  my  Judgment"  He  was  then 
asked  to  describe  the  type  of  engine  No.  1, 
and  answered,  "I  cannot  exactly  tell  what 
type  she  was;  the  only  thing  I  can  tell  you 
la  that  she  was  old  and  worn  out  apparently 
when  they  got  her."  Defendant  moved  to 
strike  out  the  last  answer  as  not  responsive 
to  the  question,  and  the  court  refused  the 
motion.  We  do  not  think  it  can  be  said  this 
answer  was  not  fairly  responsive  to  the  ques- 
tion. This  man  was  not  a  mechanical  en- 
gineer trained  or  experienced  in  the  construc- 
tion of  locomotives.  He  was  a  farmer  first, 
then  foreman  of  a  force  for  the  defendant, 
and  in  1905  became  one  of  its  locomotive  en- 
gineers. His  answer  Imported  that  It  was 
an  old  type,  being,  as  he  added,  worn  out 
when  the  defendant  got  it  Moreover,  tlils 
answer  could  not  work  any  injury  to  the  de- 
fendant, because  the  next  witness,  John'F. 
Hess,  a  fireman  of  defendant,  and  assistant 
machinist  testified  without  objection  that  it, 


was  "an  oldenglDe,  about  the  type  uped  and 
operated  on  the  Philadelphia,  Wilmington  k 
Baltimore  Bailroad  many  years  ago."  There 
was  thec^ore  certainly  qo  .  reversible  error 
in  this  exception.  The  second,  third,  and 
fourth  exceptions  all  relate  to  proof  of  the 
plaintiff's  earning  capacity  as  affected  by  his 
injuries,  and  may  be  considered  together. 
Having  previously  described  his  injuries, 
and  stated  that  in  consequence  he  was  un- 
able to  pursue  his  former  occupation,  or  to 
perform  as  hard  work  as  before,  he  was 
asked  in  the  second  exception  what  income, 
if  any,  he  had  derived  from  any  source  since 
the  accident  He  replied  that  he  was  not 
able  to  do  any  work  until  June,  1907,  when 
he  went  to  firing  for  the  Electric  Bailways 
at  a  power  house,  which  is  light  work.  In 
the  second  exception  he  was  asked  what  he 
received  for  this  work,  and  he  replied  $2.2.5 
a  day.  In  the  third  exception  he  was  asked 
what  Income,  if  any,  he  had  before  June, 
1907,  and  he  rejplied  only  from  a  livery 
stable  be  kept  for  about  six  months,  wlilcb 
gave  him  a  bare  living,  about  $1  a  day.  It 
was  certainly  proper  for  the  Jury  to  know 
how  his  injuries  affected  his  earning  capaci- 
ty, and  there  could  be  no  better  evidence  of 
this  than  a  comparison  of  what  he  had  testi- 
fied were  his  earnings  at  the  time  of  bis  in- 
Jury,  with  those  he  was  capable  of  earning 
and  did  receive  afterwards.  It  was  the  priv- 
ilege of  defendant,  upon  cro^-examlnation 
or  otherwise,  to  show,  if  it  could,  that  he 
did,  or  could  with  proper  effort  have  earned 
more  than  be  testified,  and  we  can  perceive 
no  error  In  these  rulinga 

The  fifth,  sixth,  and  seventh  exceptions 
relate  to  the  exclusion  of  evidence  offered 
by  defendant  as  to  its  custom  in  the  con- 
duct of  its  business.  The  defendant's  as- 
sistant mast^  mechanic,  Louis  Exeter,  be- 
ing called  for  the  defendant  testified  that 
on  the  morning  of  the  accident  be  repaired 
the  Injector  of  engine  No.  1,  which  the  hos- 
tler reported  out  of  order,  and  that  when  this 
was  done  she  was  in  first-class  order;  that 
he  then  backed  her  to  the  siding  from  the 
main  track  to  the  roundhouse,  chocked  her, 
put  a  bar  In  the  center,  and  left  her;  that 
be  looked  at  her  again  about  5:30  that  even- 
ing, and  her  throttle  bar  and  reverse  bar 
were  all  right,  and  she  was  In  first-class  con- 
dition for  service;  that  the  duties  of  a  hos- 
tler are  to  clean  and  fire  the  engines,  and 
keep  them  steamed  and  watered,  and  to  be 
around  the  roundhouse  and  watch  the  loco- 
motives; that  some  hostlers  lo<A  after  5, 
some  after  10,  and  some  as  many  as  30,  en- 
gines, but  on  that  day,  at  that  time,  there 
was  only  one  to  look  after.  He  was  then 
asked,  "Is  be  expected  t»  stay  on  the  en- 
gine?". This  was  objected  to,  but  was  an- 
swered "No,"  after  objection  was  made,  and 
on  motion  this  was  stricken  out  This  was 
the  fifth  exceptiop.  He  was  then  asked, 
"What  Is  the  custom  down  there  as  to  loco- 
motives when  they  are  brought  In,  what  Is 
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done  with  them,  what  is  done  as  to  their 
steam,,  and  bow  is  their  steam  kept?"  This 
was  the  sixth  exception.  He  was  further 
asked,  "Wliat  was  the  cnstom  as  to  railroad 
companies  leaving  engines  In  the  yard  when 
they  are  not  in  actual  service,  with  steam  on 
them?"  and  this  is  the  seventh  exception.  It 
would  hardly  be  necessary  to  cite  authority 
to  sustain  the  rulings  on  the  fifth  and  slztb 
exceptions,  since  the  usage  or  custom  there 
Inquired  Into  was  merely  the  custom  of  the 
defendant  Its  coatom  might  be  either  care- 
ful or  negligent,  and.  In  Itself,  could  not  aid 
the  Jury  In  determining  whether  the  defend- 
ant was  or  was  not  negligent  in  its  manage- 
ment of  live  engines  left  standing  on  a  side 
track.  That  was  to  be  properly  determined 
from  the  evidence  as  to  how  that  engine 
was  cared  for,  under  such  instructions  as 
should  be  sought  and  granted  by  the  court 
The  servant  does  not  assume  the  risk  at- 
tending the  work  as  conducted  in  accord- 
ance with  his  employer's  Individual  methods. 
LAbatt  on  Mast»  &  Servant,  i  53,  p.  187. 
He  assumes  only  those  which  cannot  be  ob- 
viated by  the  exercise  of  ordinary  care.  Id. 
S  2,  p.  4.  The  question  which  gave  rise  to  the 
seventh  exception  Is  not  in  our  opinion  prop- 
erly framed.  It  Is  not  proposed  to  show  a 
universal,  or  even  a  general,  custom  prevail- 
ing in  railroad  management.  It  is  so  vague 
as  to  leave  it  In  doubt  whether  It  was  Intend- 
ed to  apply  to  all,  or  only  to  some,  of  the 
vast  number  of  railroads  In  this  country.  It 
does  not  limit  the  question  to  well-conducted 
railroads,  and  would  permit  the  Jury  to 
adopt  a  standard  of  care  based  upon  the  cus- 
tom of  other  roads,  whether  careful  or  negli- 
gent The  requirement  that  the  inquiry  as 
to  usage  or  custom  In-  such  cases  should 
refer  to  well-conducted  railroads  was  em- 
phasized In  Benson  v.  N.  Y.,  N.  H.  &  H.  R.  R. 
by  the  Supreme  Court  of  Rhode  Island,  23 
R.  I.  147,  49  Atl.  691,  and  also  In.L.  &  K.  R. 
R.  V.  Jones  by  the  Supreme  Court  of  Ala- 
bama, 130  Ala.  473,  30  South.  592.  In  tlie 
latter  case  the  court  said:  "A  chaise  propos- 
ing to  make  a  standard  test  of' duty  by  the 
usage  of  eight  railroad  companies  was  in- 
vasive of  the  province  of  the  Jury."  We  find 
no  error  In  these  rulings. 

The  eighth  and' ninth  exertions  present 
the  same  question  substantially,  and  differ 
.but  little  in  principle  from  the  exceptions 
Just  considered.  James  E.  Willey,  one  of 
the  defendant's  locomotive  engineers,  had 
testified  that  he  ran  No.  1  from  Rehoboth  to 
Love  Point  the  day  before  the  accident;  that 
the  throttle  did  not  leak,  and  he  had  no  trou- 
ble with  it,  and  he  then  stated  what  he  did 
with  this  engine  when  be  came  In  from  that 
run.  He  was  then  asked,  "la  it  the  practice 
down  there  for  engineers,  when  they  bring 
their  locomotives  In,  to  do  Just  ..what  you 
have  done  In  this  case?"  and  again  he  was 
asked,  "State  whether  or  not  an  .engineer 
Is  expected  to  report  the  conditfon  of  his 
engine.  If  it  Is  In  bad_  condition  when,  he 


'brings  It  In."  Both  questions  were  object- 
ed to,  and  the  witness  was  not  allowed  to 
answer.  What  has  been  said  of  the  three 
preceding  exceptions  Is  applicable  to  these, 
and  in  addition  thereto  both  are  leading 
questions.  The  last  really  asks  for  a  rule 
of  the  company,  and  the  best  evidence  would 
be  the  rule  itself,  to  be  followed  by  proof 
of  compliance  on  that  occasion  with  the  rule. 
Notwithstanding  this  ruling,  however,  the 
record  shows  that  after  it  was  made  this  Wit- 
ness testified  "that  witness  received,  and  his 
instructions  were,  to  report  the  condition 
of  the  engine,  and  that  he  reported  It  to  the 
repair  shop,"  and  the  record  also  shows  that 
before  the  eighth  exception  he  testified  with- 
out objection  that  "he  reported  her  condi- 
tion was  all  right  for  service,"  so  that  the 
defendant  received  the  full  benefit  of  the 
question  In  the  ninth  exception. 

Marion  F.  Young  testified  for  defendant 
that  he  was  Its  assistant  master  mechanic, 
and  saw  engine  No.  1  when  she  was  deliver- 
ed to  defendant  in  May  or  June,  1905,  and 
that  she  was  in  good  condition  at  the  time 
of  the  accident  He  then  testified  at  con- 
siderable length  as  to  the  construction  of 
engine  No.  1,  using  a  sectional  blue  print  of  a 
similar  locomotive  for  the  purpose  of  illus- 
tration, and  testifying  that  when  the  reverse' 
bar  is  In  the  center  (as  Exeter  bad  testified 
he  left  It  when  the  engine  was  placed  on 
the  side  track),  the  locomotive  cotdd  not 
move  because  the  ports  through  which  the 
steam  is  let  Into  the  steam  chest  are  closed, 
and  that  the  opening  of  the  throttle  would, 
not  open  the  ports.  He  was  competent  to 
so  testify,  and  the  testimoriy  was  proper  for 
the  Jury.  He  was  then  asked,  "Do  you  know 
how  this  accident  happened?"  and,  the  plain- 
tiff objecting,  he  was  not  permitted  to  an- 
swer, and  this  constitutes  the  tenth  excep- 
tion. We  have  carefully  examined  the  tes- 
timony of  this  witness  to  discover  the  foun- 
dation for  this  question.  There  Is  not  a  par- 
ticle of  evidence  when  this  witness  saw  this 
engine  or  examined  It,  between  Its  arrival 
and  this  accident  The  only  evidence  Is 
that  he  examined  the  stedm  pipes  of  this 
engine  after  the  accident,  leading  to  the 
throttle,  and  they  were  In  good  condition. 
He  said,  "She  was  not  Just  old  Junk,  and 
that  the  company  wAs  keeping  some  of  the 
crossheads  and  valves  whlc^  they  may  use 
some  day."  There  was  no  evidence  that  he 
was  near  the  engine,  or  that  it  was  within 
his  sight  when  it  escaped.  But  the  defend- 
ant contends  that  he  should  have  been  al- 
lowed to  answer  this  question,  "both  be- 
cause he  may  have  been  present  at  the  time 
No.  1  left,,  or  because  be  found  out  the  rea- 
son she  left  by  an  examination  of  her  after 
the  accident"  If  he  was  present  when  she- 
escaped,  that  fact  should  have  been  affirma- 
tively Shown,  as  the  foundation  for  the  ques- 
tion, though  we  are  not  to  be  understood 
as  saying  that  this  alone  would  be  a  suffi- 
cient foundation  without  a  full  statemoat 
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of  all  that  he  saw  at  the  time  of  the  escape, 
and  ve  cannot  agree  that  this,  post  mortem 
examination  of  an  engine  wrecked  by  such 
a  collision  could  enable  this  -witness  to  tes- 
tify tbat  he  knew  the  cause  of  the  accident 
It  Is  perhaps  possible  that  as  an  expert  ma- 
chinist he  might  form  some  opinion  of  the 
cause  of  the  accident,  but  we  are  not  pre- 
pared to  say  that  the  expression  of  such  an 
opinion  would  afford  the  Jury  any  rational 
basis  for  a  conclusion  by  them,  and  In  our 
opinion  the  ruling  was  correct.  At  the  close 
of  all  the  testimony  the  defendant  mored 
to  strike  out  the  testimony  of  the  plaintUf, 
as  to  the  condition  of  the  engine  in  July, 
1905,  and  the  defect  In  the  throttle  bar,  all 
of  which  was  admitted  subject  to  exception; 
also  to  strike  out  the  testimony  of  John  A. 
Roe,  the  fireman  on  plaintiff's  train  at  the 
time  of  the  accident,  to  the  same  effect  as 
Brown's,  relating  to  the  condition  of  the 
throttle.  The  record  shows  that  Roe's  tes- 
timony was  not  admitted  subject  to  excep- 
tion, and  therefore  cannot  be  stricken  out 
Nor  do  we  think  the  testimony  of  either 
should  be.  We  think  this  testimony  brings 
the  Inquiry  sufficiently  close  to  the  accident 
In  point  of  time.  If  there  Is  no  other  objec- 
tion to  its  admission.  The  defendant  con- 
tends that  proof  of  defect  before  an  acci- 
dent cannot  be  received  without  offer  of 
proof  to  show  that  the  thing  remained  In 
the  same  condition  down  to  the  moment  of 
the  accident 

In  discussing  this  subject  Mr.  Wigmore,  in 
volume  1,  i  437,  of  his  work  on  Evidence, 
says:  "That  no  fixed  rule  can  be  prescribed 
as  to  the  time,  or  the  conditions,  within 
which  a  prior  or  subsequent  existence  is  evi- 
dential Is  sufficiently  Illustrated  by  the  prece- 
dents from  which  It  Is  Impossible  (and  rightly 
«o)  to  draw  a  general  rule.  They  may  be 
roughly  grrouped  Into  two  classes — those  in 
which  the  evidence  has  been  received  without 
any  preliminary  showing  as  to  the  Influential 
<!lrcumstance8  remaining  the  same  in  the  In- 
terval (thus  leaving  It  to  the  opponent  to 
prove  their  change  by  way  of  explanation 
in  rebuttal),  and  those  In  which  a  prelimi- 
nary showing  is  required.  Whether  It  should 
.be  required  must  depend  entirely  on  tbe  case 
In  hand,  and  It  is  useless  to  look  to  or  wish 
for  any  detailed  rules.  •  •  •  The  matter 
should  be  left  entirely  to  the  trial  court's 
discretion."  This  is  In  accord  with  what  was 
said  In  Brooke  v.  Winters,  39  Md.  509,  that 
"whether  the  proposed  proof  of  facts  subse- 
quent to  the  suit  were  admissible  or  not  did 
not  depend  upon  the  time  of  their  existence 
befwe  or  after  the  suit,  but  upon  their  rele- 
vancy to  the  issue  and  their  capability  of  ex- 
plaining It.  The  mere  fact  that  such  evi- 
dence referred  to  circumstances  subsequent 
to  ibe  suit  did  not,  per  se,  render  it  collater- 
al and  Inadmissible."  We  think. the  discre- 
tion of  the  court  was  not  abused,  or  mistak- 
enly exercised,  in  refusing  to  strike  out  this 
•evidence.    StiCh  a  defect  is  In  ita  nature  con- 


tlnoouB  unless  r^alted.  If  repaired.  It  was 
in  defendant's  power  to  show  such  repair, 
and  this  It  dld>  not  do.  The  witness  £>xetar 
testified  that  be  repaired  the  Injector,  but  he 
discovered  no  defect  In  the  throttle,  and  made 
no  repairs  upon  It  The  witness  Toung,  who 
succeeded  Exeter  as  assistant  master  me- 
chanic, made  no  repairs  and  discovered  no 
defect  Tbey  both  denied  the  existence  at 
any  time  of  such  detect,  and  their  denial  went 
to  the  jury  with  the  plalntifTs  affirmation. 
Young  testified  that  he  had  known  this  en- 
gine a  long  time  when  she  was  In  the  service 
of  the  Philadelphia,  Wilmington  k  Baltimore 
Railroad,  and  that  she  was  built  In  ISSl. 
She  was  purchased  from  that  company  for 
defendant  by  Mr.  Stratner,  who  was  defend- 
ant's master  mechanic  at  the  time  of  trial 
also,  but  he  was  not  produced  as  a  witness. 
Upon  a  review  of  the  whole  situation  we 
cannot  doubt  the  refusal  to  strike  out  this 
testimony  was  correct 

This  brings  us  to  the  ruling  on  the  prayers 
of  which  the  plaintiff  offered  3,  and  the  de- 
fendant 13.  The  plaintiffs  first  prayer  was 
refused,  and  is  not  In  the  record,  and  his 
second  and  third  were  granted ;  the  defend- 
ant's special  exceptions  thereto  being  over- 
ruled. The  defendant's  sixth,  eighth,  and 
twelfth  prayers  were  granted,  and  its  first 
second,  third,  fourth,  fifth,  seventh,  ninth, 
tenth,  eleventh  and  thirteenth  were  refused, 
and  the  defendant  excepted  to  the  overruling 
of  Its  special  exceptions  to  plaintiff's  second 
and  third  prayers,  and  to  the  granting  of 
these  prayers,  and  also  to  the  rejection  of  its 
own  refused  prayers.  We  are  told  in  the 
plaintiff's  brief  that  his  first  prayer  was 
founded  on  the  doctrine  of  res  ipsa  loquitur, 
but  that  prayer  is  not  before  this  court 

The  defendant's  first  and  second  pray«rs 
asked  the  court  to  Instruct  the  jury  that  the 
plaintiff  could  not  recover  under  the  plead- 
ings and  evidence.  The  defendant's  tenth  and 
eleventh  prayers  attempt  to  recite  the  evi- 
dence as  undisputed,  and  assert  that  the  ver- 
dict must  be  for  the  defendant  under  the 
pleadings  and  evidence,  thus  withdrawing 
the  case  from  the  jnry.  If  the  first  connt  In 
this  declaration,  which  charge's  negligence  in 
the  selection  and  retention  of  reasonably  com- 
petent co-employgs,  were  the  only  connt  In 
the  declaration,  this  question  would  t)e.  raised, 
but  the  second  count  charges  negligence  in 
failing  to  provide  proper  tools  and  equipment, 
and  th«  third  count  charges  negligence  in 
falling  to  properly  Inspect  its  equipment 
The  tenth  and  eleventh  prayers  should  have 
been  confined  to  the  first  count  Moreover, 
both  these  prayers  are  defective  in  assum- 
ing facts  which  it  was  for  the  Jury  to  find. 
The  tenth  prayer  asserts  tbat  engine  No.  1, 
when  placed  on  the  side  track  on  August  6tli 
was  "in  good  condition,"  whereas  there  was 
evidence  tending  to  show  It  was  not  in  good 
condition.  The  eleventh  prayer  asserts  that 
"there  was  no  evidence  to  show  that  engine 
No.  1  was  defective  la  such  a  way  that  she 
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coutd  start  off,  in  the  condition  and  under  the 
circumstances  in  which  she  was  placed  on 
the  track  by  Exeter."  We  think,  notwith- 
standing Exeter's  testimony  on  that  point, 
that  it  was  still  a  question  for  the  Jury 
whether  the  actual  starting,  which  was  prov- 
ed, was  due  to  the  negligence  of  the  defend- 
ant either  in  the  original  purchase  of  a  de- 
fective engine,  in  the  failure  to  make  proper 
Inspection,  or  to  keep  a  proper  watch  on  the 
engine  while  standing  on  the  tracb,  and  these 
prayers  were  in  our  opinion  juroperly  re- 
jected. 

The  defendant  relies,  chiefly  to  sustain  its 
first  and  second  prayers,  upon  the  language 
adopted  in  South  Baltimore  Car  Works  v. 
Schaefer,  96  Md.  105,  58  Atl.  665,  94  Am.  St. 
Rep.  660,  where  there  was  merely  a  sudden 
and  unexplained  breaking  of  a  piece  of  ma- 
chinery, and  the  conrt  Held  that  in  an  action 
by  a  servant  against  the  master  this  did  not 
Justify  the  presumption  of  negligence  on  the 
master's  part,  "when  there  is  no  evidence 
that  defects  in  it  could  liave  been  discovered 
by  Inspection,  or  that  due  care  had  not  been 
exercised  in  its  selection,"  and  the  court 
said:  "To  punish  the  defendant  because  it 
cannot  explain  the  cause  of  the  break  is  not 
to  punish  it  because  it  has  done  wrong,  but 
because  it  does  not  know  what  we  wish  to 
find  out."  But  in  the  case  before  us  the 
plaintiff  had  offered  evidence  tending  to  show 
a  defect  which,  If  it  existed  when  the  engine 
was  purchased,  could  have  been  discovered  by 
a  proper  examination,  or  which,  if  it  was 
brought  about  after  the  purchase,  could  have 
been  discovered  by  any  proper  system  ot  in- 
spection. In  Moran's  Case,  44  Md.  283,  wh«re 
an  employe  was  Injured  by  an  explosion  oc- 
casioned by  the  defective  and  worn-out  con- 
dition of  the  boiler,  the  master  was  held  li- 
able for  the  negligence  of  Its  master  mechan- 
ic, to  whom  had  been  delegated  the  power  to 
select  and  purchase  the  engine.  '  Stratner, 
'  in  that  capacity,  purchased  this  engine,  and 
he  was  not  called  to  state  what  examination, 
If  any,  he  made  by  which  the  defect.  If  it 
then  existed,  could  liave  been  discovered, 
though  it  had  been  purchased  only  alraut  two 
or  three  months  before,  and  there  was  testi- 
mony that  she  was  at  least  24  years  old. 
Exeter  himself  testified  that  she  was  "very 
old,"  John  F.  Hess",  an  extra  machinist  of 
defendant,  testified  that  she  was  an  old  en- 
gine of  a  type  operated  many  years  ago  on 
the  Philadelphia,  Wilmington  &  Baltimore 
Railroad,  and  he  also  testified  that  the  leak- 
ing of  the  throttle  might  start  an  engine, 
"ttecause  the  escape  trova  the  steam  through 
the  lubricator  In  such  case  could  gain  access 
to  tlie  cylinder."  This  w«s  In  direct  conflict 
with  Exeter's  testimony  on  that  point.  In 
Crawford  v.  United  Railways,  etc.,  Co.,  101 
Md.  417,  61  Atl.  291,  70  L.  R.  A.  489,  this 
court  said:  "It  Is  not  enough  that  the  master 
employs  competent  servants.  •  •  •  He 
must  exercise  reasonable  care  and  supervi- 
sion over  them,  and  see  that  they  do  their 


duty.  And  when  the  business  of  the  master 
is  such  that  the  safety  of  one  servant  depends 
upon  the  way  in  which  other  servants  do 
their  work.  It  is  the  duty  of  the  master  to 
adopt,  promulgate,  and  enforce  reasonable 
and  sufficient  rules  to  protect  and  promote 
the  safety  of  Its  employes  exposed  to  dan- 
ger." There  is  no  evidence  of  any  system 
of  rules  here,  either  for  Inspection  of  engines 
or  for  their  safe  custody  while  under  steam 
on  a  side  track. 

This  case  has  its  parallel,  tn  the  case  of 
Southern  Pac.  Ry.  v.  Lafferty's  Adm'x,  67 
Fed.  536,  6  0.  C.  A.  474,  16  U.  S.  App.  195, 
where  a  brakeman  was  killed  In  a  collision 
with'  another  engine  of  defendant,  which  in 
some  unexplained  way  escaped  from  a  side 
track  to  the  main  track,  but  the  present  case 
Is  stronger  because  of  the  evidence  of  a  de- 
fect which  might  have  caused  the  engine  to 
start.  The  court  said  that  U  live  engines, 
"If  put  in  motion  of  themsdves,  or  by  the  act 
of  careless,  thoughtless,  or  evil-disposed  per- 
sons," should  escape  on  the  main  track,  "they 
would  in  the  very  nature  of  things  expose  to 
unusual  peril  and  hazard  all  the  employes  of 
the  company  in  charge  of  other  engines  and 
cars  upon  the  main  track,"  and  that  It  was  for 
the  jury  to  determine  as  a  question  of  fact 
whether  the  employment  of  Riley  as  a  watch- 
man, with  the  additional  duties  Imposed  upon 
him,  was  a  reasonable  precaution  upon  the 
part  of  the  company.  The  evidence  in  this 
case  Is  that  the  hostler  who  acted  as  watch- 
man of  the  engines  had  other  numerous  du- 
ties assigned  him,  and  in  Lafferty's  Case,  su- 
imi,  the  court  left  It  to  the  Jury  to  determine 
whether  one  man,  no  matter  hqw  competent, 
careful,  and  trustworthy,  could  properly 
guard  the  two  engines  spoken  of  in  tiiat  case 
while  performing  the  duty  of  wiping  them 
and  putting  them  in  order. 

A  very  strong  and  well-reasoned  case  is  re- 
ferred to  in  Lafferty's  Clase,  supra,  viz..  Smith 
V.  N.  T.,  Susq.  &  West  Rk  R.,  46  N.  J.  Law,  7, 
where  a-  railway  oon^wny  was  held  liable  for 
injuries  caused  by  a  collision  resulting  from 
the  movement  of  certain  cars,  which  bad  been 
left  on  a  siding  in  such  a  situation  that  a 
wrongdoer  could  readily  throw  them  (xi  the 
main  line.  It  is  true  that  the  action  in  that 
case  was  by  a  passenger;  but,  while  recog- 
nizing tlie  general  distinction,  the  court  in 
Lafferty's  Case  found  the  citation  in  point. 
In  that  case  the  railroad  company  left  a 
loaded  car,  coupled  with  two  empty  cars,  at 
a  safe  distance  on  a  siding  inclined  towards 
the  main  track,  with  the  brakes  all  set,  and  a 
railroad  tie  placed  beneath  the  wheels  of  the 
loaded  car..  These  cars  got  upon  the  main 
track,  but  there  was  no  direct  evidence  as  to 
what  caused  them  to  move.  In  the  case  be- 
fore us  the  grade  was  up  from  the  side  tra<^, 
but  the  engine  was  under  steam  and  able  to 
move  ux>grade.  In  the  Smith  Case  Chief  Jus- 
tice Beasley  was  asked  to  charge  "that  if  the 
jury  are  satisfied  from  the  evidence  that  on 
Sunday  evening  the  stone  car  with  which  ihe 
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passenger  car  afterwards  came  Into  coIIIsioD 
on  that  evening  had  been  made  fast  by  means 
of  a  bar  and  brakes,  at  a  safe  distance  from 
the  main  track,  and  incapable  of  motion  to- 
wards the  same,  without  the  removal  of  the 
bar  and  brakes  and  the  application  of  exter- 
nal force,  and  there  was  no  want  of  due  dili- 
gence In  stopping  the  train,  then  the  defend- 
ant is  not  guilty  of  negligence,  and  there  can 
bC'  no  recovery."  Also  he  was  requested  to 
charge  "that  when  an  obstruction  Is  placed 
upon  a  railroad  by  a  stranger,  by  accident  or 
design,  the  company  Is  not  liable  for  the  con- 
sequences, unless  its  agents  hare  been  remiss 
In  not  discovering  It."  He  refused  both  in- 
structions, and  sent  the  case  to  the  Jury,  giv- 
ing as  his  reason  therefor  that  "each  of  them, 
if  adopted,  committed  the  court  to  the  doc- 
trine that  the  action  could  not  be  supported 
if  the  cars  in  question  were  so  securely  fas- 
tened that  but  for  the  Intervention  of  extrane- 
ous force  they  would  not  have  got  upon  the 
main  track,  or  that  they  would  not  have 
done  so  without  the  unlawful -action  of  human 
agency.  •  •  •  Such  a  question  is  essen- 
tially one  for  the  Jury.  The  Judge  could  not 
be  properly  called  upon  to  pass  any  opinion 
as  to  the  sufficiency  of  the  means  employed, 
nor  that  such  means  were  legal  If  they  would 
have  held  the  cars  In  position,  without  the 
application,  of  external  force." 

Upon  these  principles  and  authorities  we 
think  the  defendant's  first  and  second  prayers 
were  properly  refused.  The  plaintiffs  second 
prayer  required  the  Jury  to  find  that  engine 
No.  1  was  unsafe  and  unfit  for  the  uses  to 
which  it  was  applied  by  the  defendant  under 
all  the  evidence,  and  that  the  plaintiff  was 
not  gtillty  of  any  want  of  due  care  on  his 
part,  and  embraced  all  the  other  reqiilsites  of 
recovery.  The  special  exception  thereto  for 
the  want  of  evidence  that  it  was  unsafe  and 
nnflt  for  the  uses  to  which  it  was  applied  was 
properly  overruled,  and*  the  prayer  was  prop- 
erly granted.  The  plaintiffs  third  prayer  was 
the  usual  damage  prayer,  and  it  follows  from 
what  we  have  said  In  discussing  the  second, 
third,  and  fourth  exceptions  that  the  special 
exception  thereto,  on  the  ground  that  there 
was  no  evidence  to  sustain  It,  was  properly 
overruled,  and  that  the  prayer  was  properly 
granted. 

The  defendant's  sixth  prayer,  which  was 
granted,  gave  it  the  benefit  of  the  defense  of 
a  latent  defect  in  the  engine  not  discoverable 
by  any  reasonable  or  ordinary  Inspection.  Its 
eighth,  which  was  granted,  gave  It  the  benefit 
Of  the  theory  of  Inevitable  accident,  and  its 
twelfth,  which  was  also  granted,  instructed 
the  Jury  properly  that  the  company  was  not 
an  Insurer  of  the  lives  or  limbs  of  Its  em- 
ployes, and  was  only  bound  for  ordinary  care 


for  their  protection.  It  also  instructed  the 
jury  that  the  plaintiff  assumed  all  risks  or- 
dinarily Incident  to  the  business  as  conduct- 
ed by  the  defendant  We  have  already  inti- 
mated that  this  proposition  Is  too  loosely  stat- 
ed, and  we  must  not  be  understood  as  sanc- 
tioning it 

The  defendant's  third  prayer  wholly  ignor- 
ed the  alleged  defect  in  the  oiglne  as  a  pos- 
sible cause  of  its  escaping,  and  was  properly 
refused.  From  what  we  have  said  In  discussing 
the  defendant's  first  end  second  prayers,  it 
follows  that  the  defendant's  fifth  prayer  was 
properly  refused.  Its  seventh  prayer  ignored 
the  nondelegable  duty  to  provide  safe  tools 
and  equipment,  and,  If  granted,  must  have 
misled  the  Jury.  The  defendant's  ninth  pray- 
er was  fully  covered  by  the  granted  slztb 
prayer,  and  there  was  no  error  In  refusing  it 

The  defendant's  thirteenth  prayer  Is  in  part 
the  same  as  the  twelfth,  but  It  also  instructed 
the  Jury  that  if  they  found  Exeter  placed  the 
engine  on  the  side  track  in  the  manner  testi- 
fied to  by  him,  and  left  her  in  that  conditioii, 
on  an  upgrade,  and  that  she  could  only  get  on 
the  main  track  by  running  through  two 
switches,  then  their  verdict  must  be  for  the 
defendant,  unless  they  found  sufficient  host- 
lers were  not  supplied  to  watch  said  engine. 
That  ignores  the  evidence  as  to  the  defective 
throttle,  as  well  as  the  theory  of  the  applica- 
tion of  external  force  starting  the  engine,  and 
It  would  have  been  error  to  grant  It. 

The  defendant's  fourth  prayer  Is  based  on 
the  theory  that  If  the  plaintiff  knew  of  the  al- 
leged defect  In  the  engine  the  day  that  he 
ran  her,  and  notwithstanding  such  knowledge 
continued  in  the  service  of  defendant  nntll 
the  accident  happened,  then  he  was  not  enti- 
tled to  recover.  He  could,  however,  well  as- 
sume that  such  a  patent  defect  would  be  dis- 
covered under  any  reasonable  system  of  in- 
spection, and  would  be  remedied  promptly. 
The  prayer  should  have  required  the  Jury  to 
find  that  be  knew  such  defect  continued  to 
the  day  of  the  accident.  Had  he  himself  used 
this  engine  at  the  time  of  the  accident  with- 
out examining  to  see  if  the  defect  still  exist- 
ed, and  had  been  injured  in  consequence, 
there  might  be  some  ground  for  the  granting 
of  a  prayer  going  to  the  extent  we  have  sug- 
gested. But  we  are  not_  prepared  to  extend 
the  principle  Invoked  to  the  facts  of  this  case. 

We  shall  request  the  reporter  to  set  out 
all  the  prayers  in  the  case,  that  there  may 
be  no  misapprehension  as  to  their  disposition. 

We  think  the  granted  prayers  gave  the  de- 
fendant all  to  which  it  was  entitled,  and  that 
the  case  was  fully  and  fairly  presetted  by 
them  to  the  Jury. 

Judgment  affirmed,  with  costs  to  the  appel- 
lee above  and  below. 
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VICTORIA  ACBTYLENB  CO.  T.  ODSHINOv 

(Sapieme  Judicial  Court  of  Maine.     Sept  10, 

1908.) 

APPXAI.  and  £ltBOB  (I  1002*)— RBVBBW— COK« 
IXICTING  EVIDENCB. 

The  plaintiff  by  defendant's  order  set  up  an 
acetylene  gaslight  machine  in  the  defendant's 
mill  on  30  days'  trial.  If  the  machine  was  sat- 
isfactory to  the  defendant,  he  agreed  to  pay  $325 
for  it.  The  plaintiff  brought  an  action  to  re- 
cover the  price.  At  the  trial  of  the  action  the 
defendant  contended  that  he  rejected  the  ma- 
chine as  being  unsatisfactory  and  gave  notice 
thereof  within  the  30  days  to  one  Waldron,  who 
was  both  the  selling  and  the  collecting  agent  of 
the  plaintiff.  The  verdict  was  for  the  defend- 
ant, and  the  plaintiff  filed  a  general  motion  for 
a  new  trial.  Held,  that  the  issue  presented  to 
the  jury  was  one  ol  fact  only,  and  the  verdict  is 
their  determination  of  that  issue,  reached  after 
deliberation  over  conflicting  testimony  and  vary- 
ing inferences  arising  from  the  circumstances 
and  conduct  of  the  parties,  and  that  no  snffi- 
cient  reason  appears  foi  disturbing  the  verdict 
[Bd.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  S§  393&-3937;  D,ec.  Dig.  S 
1002.*] 

(Official.) 

On  Motion  from  Supreme  Judicial  Court, 
Androscoggin  County. 

Action  by  the  Victoria  Acetylene  Com- 
pany against  Andre  R.  Gushing.  Verdict  for 
defendant  Motion  by  plaintiff  for  a  new 
trial  OTertuIed. 

Action  of  'assumpsit,  upon  a  special  con- 
tract, to  recover  the  sum  of  $325  as  the  pnr- 
cbase  price  of  an  acetylene  gaslight  machine 
which  by  the  defendant's  order  had  be€n 
set  up  in  his  lumber  mill,  on  30  days'  trial. 
Flea,  the  general  issue. 

Argued  before  EMERY,  a  J.,  and' 
WHITEHOUSB;  PBABODY,  CORNISH,  and 
KING,  JJ. 

Oakes,  PalsiHer  &  Ludden,  for  plalntUE. 
Newell   Skelton,  for  defendant 

KING,  J.  The  plaintiff  set  up  an  acetylene 
gaslight  machine  In  defendant's  lumber  mill 
upon  the  following  order: 

"You  may  set  up  one  of  your  100  light  ma- 
chines on  30  days'  trial;  for  which,  if  it  is 
satisfactory  to  me,  the  price  will  be  $325.00 
to  be  paid  by  a  long  time  note  at  6  per  cent 
The  Victoria  Acetylene  Co.  to  pay  freight  to 
Island  Falls."  This  is  a  retrial  of  an  ac- 
tion to  recover  the  price.  E<ach  trial  has  re- 
sulted in  a  verdict  for  the  defendant  The 
first  verdict  was  set  aside  on  a  motion  for  a 
new  trial  on  the  ground  of  newly  dlscoyered 
eridence.  The  case  is  now  before  the  court 
on  plaintiff's  general  motion  to  set  aside  the 
second  verdict 

From  an  examination  of  the  record,  we 
think  the  evidence  reasonably  establishes 
that  the  machine  was  set  up  and  started  Au- 
gust 11,  1903;  that  the  lights  at  first  flicker- 
ed and  globes  were  obtained  and  adjusted 
August  21st  or'22d,  which  practically  reme- 


died that  bbjectloh;  that  when  the  ma- 
chine was  recharged,  as  required  every  few 
days,  the  lights  would  run  low  for  some 
time,  and  also  varied  in  brilliancy  at  other 
times,  so  that  they  were  not  safficiently  even 
and  steady  for  the  safe  and  convenient  op- 
eration of  the  mlU ;  that  the  defendant  was 
notified  that  his  insurance  would  be  can- 
celed because  the  machine  had  been  Installed 
at  the  mill,  and  one  policy,  at  least,  was  can- 
celed and  not  continued;  that  the  defendant 
wa^  not  satisfied  with  the  machine  and  dis- 
connected it,  and  at  some  time  so  notified 
Mr.  Waldron,  who  was  both  the  selling  and 
collecting  agent  of  the  plaintiff. 

The  crux  of  the  issue,  however,  was  wheth- 
er the  defendant  seasonably  notified  Waldron 
of  his  dissatisfaction.  Upon  this  point  the 
evidence  was  much  in  conflict.  The  defend- 
ant contended  that  he  so  notified  him  "Sep- 
tember 3d  or  4th,"  but  Waldron  testified 
that  he  was  not  notified  until  some  time  in 
December  "near  Christmas."  Each  party 
introduced  other  eviden«e  tending  to  support 
his  position.  It  is  not  deemed  necessary  to 
point  out  here  any  detailed  analysis  of  the 
record,  and  we  suggest  the  following  obser- 
vations only. to  indicate  how  confilcting  was 
the  testimony  offered,  on  the  one  side  and  the 
other,  in  support  of  this  vital  point  in  the 
case,  and  the  inferences  that  might  be  drawn 
therefrom. 

Defendant  testified  in  substance  that  on 
the  26th  of  August  Mr.  Holyoke,  the  Insur- 
ance agent,  met  him  in  Homton,  and  notified 
him  that  the  insurance  must  be  canceled; 
that  he  returned  to  the  mill  and  disconnect- 
ed the  machine  on  the  28th  of  August,  after 
which  time  it  was  not  used ;  that  he  saw  Mr. 
Waldron  at  Ft  Kent  on  September  3d  or 
4th,  and  told  him  that  the  Insurance  was  or- 
dered canceled,  that  the  machine  had  been 
disconnected,  and  he  should  not  keep  it 

As  tending  to  corroborate  the  defendant  on 
this  point,  Mri  Holyoke  testified  that  he  did 
find  the  defendant  at  Houlton  on  August 
26th,  and  notified  him  that  all  of  the  insur- 
ance must  and  would  be  canceled,  and  re- 
quested the  return  of  the  policies,  which  was 
delayed,  but  "at  a  later  date,  after  being  in- 
formed that  the  machine  had  been  discon- 
nected, two  of  the  policies  were  continued 
and  allowed  to  go  in  force  again  at  the  be- 
ginning." 

.  William  D.  Fraseri  defendant's  foreman, 
testified  that  the  machine  was  disconnected 
'•alwut  the  latter  part  of  August  or  the  very 
first  days  of  September,"  -and  was  not  used 
after  that  Mr.  Theriault  of  Ft  Kent  testi- 
fied that  Mr.  Waldron  was  In  Ft  Kent  be- 
tween the  Ist  and  5th  of  September. 
'  Against  this  evidence  the  plaintiff  pre- 
sented: 

(1)  The  testimony  of  Waldron,  in  sub- 
stance, that  the  first  time  he  saw  the  defend- 
ant after  the  machine  was  installed  was  on 
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October  15tb  at  the  d^aidanra  mitt;  that 
the  machine  wag  then  In  operation,  and  the 
defendant  expressed  no  objections  to  It,  but 
was  satisfled  with  It  and  said  aa  soon  as  be 
got  hlg  Insurance  adJuRted  he  would  settle 
for  It;  that  he  next  saw  him  In  November 
at  Ft.  Kent,  when  defendant  said  he  pre- 
ferred to  give  a  check  rather  than  the  note 
and  would  send  check  the  next  week;  and 
that  the  last  time  he  saw  defendant  was  In 
December  "near  Christmas,"  on  the  train, 
when  he  told  him  for  the  first  time  that  be 
shonld  not  keep  the  machine 

(2)  The  circumstance  that  on  August  14th 
defendant  sent  an  order  for  one-half  ton  of 
carbide  (a  material  used  In  the  machine) 
which  order  was  returned  unfl  led  because 
no  check  acoompanled  it  and  tliat  between 
October  12th  and  17th  defendant  sent  a 
check  for  $70  with  an  order  for  one  ton  of 
carbide  which  was  shipped  to  and  received 
\tj  blm  at  the  place  of  his  mill. 

The  fact  and  circumstan  es  of  the  par- 
^ase  of  this  ton  of  carbide  constitute  tlie 
newly  discovered  evidence  npon  which  tbe 
motion  to  set  aside  the  first  verdict  was 
baaed. 

In  its  brief  the  plaintiff  says:  "We  claim 
tttat  the  evidence  in  regard  to  the  running 
of-the  machine  after  tbe  time  of  the  30  days' 
trial  had  elapsed,  especially  in  view  of  the 
order  for  the  carbide  in  October,  is  so  over- 
whelmingly in  favor  of  tbe  plaintiff  that  the 
decision  ought  to  be  set  aside."  Therein 
the  pith  of  the  plaintiff's  motion  is  stated. 
The  purchase  of  the  ton  of  carbide  does 
appear  to  be  an  unusual  transaction,  viewed 
even  from  the  standpoint  of  the  defendant's 
position,  and  a  natural  inference  to  be  drawn 
from  It  is,  perhaps,  that  the  defendant  was 
influenced  by  some  additional  motive  other 
than  the  necessity  to  repay  Therlault  the 
200  pounds  borrowed  of  him,  as  explained  by 
defendant;  but  the  weight  and  effect  of  this 
transaction  as  tending  to  prove  or  disprove 
the  question  whether  the  machine  was  dis- 
connected as  the  defendant  claimed,  or  was 
run  until  at  least  October  15th,  was  for  the 
Jury.  They  have  passed  upon  it  and  ap- 
parently decided  that  notwithstanding  that 
transaction  the  machine  was  not  run  as 
Waldron  claimed  it  was. 

There  are  also  other  important  portions 
of  tbe  evidence  which  present  sufficient  rea- 
sons why  tbe  verdict  shoiuld  not  be  disturbed. 
The  testimony  fairly  discloses  that  the  ma- 
chine would  consume  from  12  to  16  pounds 
of  carbide  per  day.  Tbe  defenrant  bad  bor- 
rowed of  Theriault  200  pourd-*  which  would 
last  from  August  11th  to  28th,  the  period 
during  which  the  defendant  sa.vs  the  machine 
was  used,  but  not  much  lo:  gee.  No  more 
carbide  was  bought  and  no  more  was  bor- 
rowed. 

Where,  then,  did  the  additional  600  to  700 
pounds  of  carbide  come  from.  If  the  machine 


was  mn  until  at  least  October  l5Ui?  Tbia 
question  is  not  answerable  from  the  record. 
Bnt  the  plaintiff  states  that  its  tJieory  "fs 
that  the  defendant  must  have  received  more 
carbide  from  Theriault  than  he  testified  to." 
But  the  testimony  as  to  the  quantity  bor- 
rowed is  not  equivocal,  but  direct  and  un- 
contradicted, being  given  not  only  by  the 
defendant  but  also  by  his  foreman,  Fraaer, 
and  by  Theriault  of  whom  it  was  bor- 
rowed. 

Unless  the  Jury  disregarded  that  testinao- 
ny  as  false,  and  assumed  an  opposite  fact 
without  evidence,  they  conld  not  have  rea- 
sonably decided  that  tbe  machine  was  op- 
erated by  the  defendant  as  the  plaintiff 
claimed. 

The  issue  presented  to  the  Jury  was  one  of 
fact  only,  and  the  verdict  is  tiieir  determina- 
tion of  that  issue,  reached  after  delibera- 
tion over  conflicting  testimony  and  varying 
inferences  arising  from  the  circumstances 
and  conduct  of  the  parties.  It  is  tbe  opinion 
of  the  court  from  a  careful  examination  of 
the  record  that  no  suflldent  reascm  appears 
for  disturbing  tbe  verdict. 

Accordingly  tbe  entry  must  be: 

Motion  overruled. 


OM  Me.  IS) 

PATTERSON  v.  SUPREME  COMMANDBXIT 

UNITED  ORDER  OF  GOLDEN  CROSS 

OF  THE  WORLD. 

(Supreme  Judicial  Oonrt  of  Maine.    Sept.  12V 
1908.) 

1.  INSTJBANCE  (§  713*)— MUTUAI.  Bknettt  Ik- 

SUBANCE— MEMBBRSHIP. 

The  by-laws  of  the  defendant  fraternal  ben- 
eficiary ofganiiation  prescribe  tbe  following 
steps  to  be  taken  by  one  desiring  to  liecome  a 
member  of  the  society:  He  makes  a  written  ap- 
pllcatioh.  His  application  is  balloted  upon.  If 
the  applicant  is  ''elected  to  receive  the  detrreea," 
be  is  then  examined  in  respect  to  his  physical 
condition  by  the  subordinate  commandery  medi- 
cal examiner.  If  the  result  of  this  examination 
is  favorable,  be  is  initiated  into  the  command- 
ery with  ritualistic  cerenionies,  having  first  paid 
certain  fees  and  dues,  including  one  assessment 
to  the  benefit  fund.  The  application  and 
medical  examination  are  then  forwarded  to  the 
supreme  medical  director  of  the  organization  for 
his  approval  or  disapproval.  If  he  approves,  the 
application  is  returned  to  the  saboidinate  com- 
mandety  by  him,  and  is  sent  by  the  pnqjer  of- 
ficer to  the  supreme  keeper  of  records,  and  the 
initial  assessment  for  the  benefit  fund,  paid  by 
the  applicant  before  initiation,  together  with 
assessments,  paid  by  meml>eiB,  generally  on  the 
let  day  of  the  following  month,  is  forwarded  to 
tbe  supreme  treasurer  on  or  before  the  10th  day 
of  the  month.  But  the  by-laws  provide  that  no 
rights  of  memiiendiip  in  tbe  order  shall  accrue 
by  initiatian,  nor  shall  the  applicant  or  his 
beneficiary  possess  any  claim  on  the  benefit 
fund,  nor  shall  a  benefit  certificate  be  issned  to 
the  applicant,  until  said  application  has  been 
approved  by  tbe  supreme  medical  director,  and 
sh^l  have  been  sent  by  the  keeper  of  records  of 
the  subordinate  commandery  to  the  suprenxe 
keeper  of  records.  All  the  requirements  herein- 
before nentioBed  having  been  performed  and 
complied  with,  the  applicant  ahall  be  received 
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into  membership  In  tbe  order.  The  plAlnliff  wu 
th*  intended  benefioiary  of  one  Patterson,  who 
made  application  for  membership  in  a  subor- 
dinate commander;  and  pursued  tbe  several 
•tens  above  mentioned,  and  on  September  27, 
190iS,  was  daly  initiated.  His  application  and 
medical  examination  were  forwarded  to  the  su- 
preme medical  examiner,  who  on  the  next  day, 
September  28th,  approved  the  same.  But  earlier 
in  the  same  day,  Patterson  was  accidentally 
killed.  BeU,  that  the  approval  of  the  appli- 
cation by  the  supreme  medical  director 'was  a 
condition  precedent  to  beneficial  membership, 
and,  as  snch  approval  was  not  had  in  the  life- 
time of  the  applicant,  he  never  became  a  bene- 
ficial member  and  his  benefkdar;  has  no  claim 
on  tb«  benefit  fund. 

[Ed.  Note.— For  other  cases,  see  Insnrance, 
Dec.  0ig.  8  713.*] 

2.  INSURANCK  (I  724*)  — MuraAi,  Bxiranr— 

Membebship. 

The  failure  of  the  aabordinate  commandery 
to  return  or  tender  back  the  assessment  ad- 
Tanced  by  Patterson  does  not  estop  tbe  defend- 
ant from  making  this  defense.  Since  Pat- 
terson never  was  a  boneficiai  member,  it  did  not 
lie  in  tbe  power  of  any  of  the  defendant's  of- 
ficers by  acts  or  omissions  to  make  bim  a  mem- 
ber in  effect. 

[Ed.  Note.— For  other  cases,  see  Insnrance, 
Dec.  Dig.  8  72i.*] 

(Official.) 

Report  from  Snpreme  Judicial  Court,  Knox 
CSouuty. 

Assumpsit  by  Flora  E.  Patterson  against 
tlie  Supreme  Commandery  of  tbe  United 
Order  of  the  Golden  Cross  of  the  World. 
Case  reported  to  the  law  court  for  determina- 
tion.   Judgment  for  defendant. 

Action  of  assumpsit  by  the  plaintiff  to  re- 
eover  tbe  sum  of  $500,  tbe  same  being  the 
amount  of  certain  life  Insurance  for  which 
HolllB  Li  Patterson,  a  son  of  the  plaintiff, 
had  made  application  In  tbe  defendant  order ; 
the  plaintiff  being  the  beneficiary  named  In  the 
application.  The  said  HoUls  L.  Patterson  was 
accldently  killed  before  bis  medical  examina- 
tion was  finally  approved  and  before  any  cer- 
tificate of  Insurance  had  been  issued  to  him. 

When  the  action  came  on  for  trial,  an 
agreed  statement  of  facts  was  filed,  and  the 
case  was  then  reported  to  tbe  law  court  to 
determine,  upon  the  agreed  statement,  "tbe 
legal  rights  of  tbe  parties  and  all  questions 
of  law  arising  therefrom,  and  to  render  final 
judgment  In  accordance  therewith." 

The  case  fully  appears  in  the  opinion. 

Argued  before  EMERY,  C.  J.,  and  WHITB- 
HOUSB,  SAVAGE,  PEABODY,  SPEAR,  and 
BIRD,  JJ. 

Rodney  I.  Thompson,  for  plaintiff.  Frank 
B.  Miller,  for  defendant 

SAVAGE,  J.  The  defendant  corporation  is 
a  fraternal  beneficiary  organization,  having 
a  lodge  system  with  ritualistic  ceremonies  of 
initiation  of  members,  and  carried  on  for  tbe 
4ole  benefit  of  members  and  their 'beneficia- 
ries, and  not  for  profit  It  is  tbe  supreme 
body,   having  under  It  grand  commanderies 


and  Bobordlnate  cdmmanderies.  It  provides 
nnder  Its  charter  and  laws,  by  assessments 
on  members,  a  benefit  fund,  otit  of  wlilcb 
death  benefits  are  paid  to  tbe  deslgnatad 
beneficiaries  of  deceased  members.  Tbe  as- 
seesmenta  are  collected  and  forwarded  to 
the  supreme  treasnry  by  means  of  tlie  ma- 
chinery of  tlie  subordinate  commanderies. 
Membership  Is  acquired  by  making  applica- 
tion to  a  subordinate  commandery  and  pnr- 
stdng  the  steps  prtecribed  by  the  laws  of  tbe 
society.  These  steps,  so  far  as  material  to 
this  case,  are  as  follovrs:  The  application  is 
balloted  upon.  If  tbe  ai^Ilcant  la  "ele^cted 
to  receive  tbe  degree,"  he  Is  then  examined 
la  respect  to  bis  physical  condition  by  the 
Subordinate  commandery  medical  examiner. 
If  -the  result  of  this  examination  Is  favorable, 
be  is  Initiated  Into  tbe  commandery  with  rit- 
ualistic ceremonies,  having  first  paid  certain 
fees  and  dues,  including  one  assessment  to  the 
benefit  fund.  Tbe  application  and  medical 
examination  are  then  forwarded  to  the  sn- 
preme medical  director  of  tbe  organization 
for  liis  approval  or  disapproval.  If  he  ap- 
proves, the  application  Is  returned  to  the  sub- 
ordinate commandery  by  him,  and  Is  sent  by 
the  proper  officer  to  the  snpreme  keeper  of 
records,  aa  the  supreme  secretary  is  styled, 
and  tbe  Initial  assessment  for  tbe  benefit 
fund  paid  by  the  applicant  before  Initiation, 
together  with  assessments  paid  by  members 
generally  on  tbe  1st  day  of  the  following 
month,  is  forwarded  to  the  supreme  treas- 
urer on  or  before  the  lOtb  day  of  that  month. 

Tbe  laws  of  the  organization  expressly 
provide,  however,  that  "no  rights  of  member- 
ship In  the  order  shall  accrue  thereby" — ^that 
is,  by  Initiation — "nor  shall  the  applicant  or 
his  beneficiary  possess  any  claim  on  the 
benefit  fund,  nor  shall  a  benefit  certificate 
be  Issued  to  the  applicant  until  said  applica- 
tion has  been  approved  by  the  supreme  medi- 
cal director,  and  shall  have  been  sent  by  tbe 
noble  keeper  of  records"  (of  the  subordinate 
commandery)  "to  tbe  supreme  keeper  of  rec- 
ords. All  the  requirements  hereinbefore 
mentioned  having  been  performed  and  com- 
piled with,  the  applicant  shall  be  received 
into  membership  in  the  order." 

One  HolUs  L.  Patterson  on  September  26, 
1906,  made  application  for  membersblp  in 
Ivanboe  commandery,  one  of  tbe  defendant's 
subordinate  commanderies,  located  at  Rock- 
land, and  named  his  mother,  the  plaintiff  in 
this  action,  as  tbe  beneficiary  of  bis  death 
benefit  He  was  elected.  He  successfully 
passed  the  required  medical  examination  by 
tbe  local  medical  examiner.  He  paid  tbe 
regular  monthly  assessment  of  41  cents,  and 
commandery  dues  amounting  to  75  cents,  and 
on  September  27th  was  duly  initiated  In  Ivan- 
hoe  Commandery.  His  application  and  medi- 
cal examination  were  forwarded  to  tlie  su- 
preme medical  examiner,  who  on  the  next 
day,    September  28th,   approved   tbe   same. 
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But  earllec  In  the  same  day  Patterson  was 
accidentally  killed.  Nottiing  furtlier  seems 
to  have  been  done  by  any  one.  Patterson 
was  not  reported  to  the  supreme  officers  as 
having  been  admitted  or  initiated.  Mo  bene- 
fit certificate  'ws.s  ever  issued.  The  assess- 
ment of  41  cents  which  Patterson  paid  was 
not,  as  we  infer  from  the  agreed  statement, 
reported  or  forwarded  to  the  supreme  trea» 
urer,  but  remained  in  the  hands  of  the  sul>- 
ordinate  commandery.  It  has  never  been  re- 
turned or  tendered. 

This  action  is  brought  to  recover  $500,  the 
amount  of  death  benefit  for  which  application 
was  made.  It  ia  resisted  on  the  ground  that 
Patterson  never  became  a  beneficial  member 
of  the  order,  that  the  terms  and  conditions  of 
membership  which  were  necessary  to  be  per- 
formed before  he  would  be  a  beneficial  mem- 
ber were  not  all  performed  in  his  lifetime, 
and  that  at  the  time  of  his  death  there  was 
no  contractoal  liability  on  the  part  of  the 
defendant 

We  think  this  contention  must  be  sustain-' 
ed.  The  defendant,  if  liable  at  all,  most  be 
liable  as  upon  a  contract — a  contract  of  In- 
surance. The  terms  and  conditions  of  the 
contract  of  this  defendant  with  Its  members 
are  to  be  found.  In  part  at  least,  in  Its  Con- 
stitution and  laws.  It  bad  a  right  to  impose 
terms  and  conditions  upon  those  who  sought 
membership.  AU  applications  must  be  held 
to  have  been  made  subject  to  those  terms  and 
conditions.  In  this  case,  one  of  those  terms 
and  conditions  was  that  the  approval  of  the 
application  by  the  Supreme  Medical  Director 
should  be  a  conditlob  precedent  to  beneficial 
membership,  and  that  until  such  approval 
neither  the  applicant  nor  his  beneficiary 
should  have  any  claim  on  the  benefit  fund. 
This  was  the  sine  qua  non.  The  election 
was  not  sufficient,  nor  was  a  satisfactory 
medical  examination*  by  the  local  examiner. 
The  Initiation  was  not  enough.  It  was  a 
step,  but'  it  was  only  a  step.  It  gave  the 
applicant  a  certain  status,  as,  if  his  medical 
examination  was  finally  disapproved,  the  laws 
of  the  order  gave  him  the  option  of  remain- 
ing as  a  social  member.  Approval  of  the  ap- 
plication by  the  supreme  medical  director 
was  made  essential.  It  was  probably  a  wise 
requirement ;  but,  whether  it  was  or  not,  it 
was  one  which  the  defendant  had  a  right  to 
make. 

Patterson  died  before  his  application  was 
so  approved.  The  Intended  contract  was  not 
completed  In  his  lifetime.  At  the  time  he 
died  the  defendant  was  under  no  liability  to 
his  beneficiary.  Oases  In  point  are  Matkln 
V.  Sup.  Lodge,  K.  of  H.,  82  Tex.  301,  18  S.  W. 
306,  27  Am.  St.  Rep.  886;  Bruner  v.  Brother- 
hood of  American  Xeomen,  136  Iowa,  612, 
111  N.  W.  977;  Sup.  Lodge  Knights  and 
lAdles  of  Honor  v.  Johnson,  82  Ark.  612,  99 
S.  W.  834. 

But  the  plaintiff  contends  that  the  right  to 


make  this  defense  has  been  waived  or  lost  on 
account  of  the  failure  to  return  or  tender 
back  the  41  cents  which  was  paid  as  an  as- 
sessmait  for  the  benefit  fund.  We  do  not 
think  BO.  There  are  many  cases  which  hold 
that,  when  a  forfeiture  has  arisen  by  reason 
of  the  failure  of  the  member  to  pay  on  as- 
sessment within  the  prescribed  time,  the  re- 
ceipt and  retention  of  the  assessment  after- 
wards by  the  proper  officer  is  a  waiver  of  the 
forfeiture.  But  here  there  was  no  forfeiture 
by  a  member.  Patterson  had  no  beneficial 
interest  or  right  to  be  forfeited.  He  never 
was  a  beneficial  member.  And  after  his 
death  we  do  not  think  It  lay  In  the  power  of 
any  of  the  defendants'  officers  by  any  acts 
to  make  him  a  member  In  effect  Swett  v. 
Citizens'  Mut  Rel.  Soc.,  78  Me.  541,  7  Aa 
394.  If  not,  how  could  that  result  be  effected 
by  failure  to  act  Certainly  not  As  none  of 
the  elements  of  an  estoppel  exist.  It  Is  un- 
necessary to  inquire  whether-  the  defendant 
could  be  estopped  under  any  circumstances. 
Nor  is  It  necessary  to  Inquire  whether  the  41 
cents,  conditionally  paid  by  Patterson,  but 
never  in  the  supreme  treasury,  should  be  re- 
turned to  Patterson's  estate  by  those  who 
hold  It 
Judgment  for  the  defendant 


(IM  M&  t60) 


STATE  V.  YATES  et  al. 


(Supreme  Judicial  Court  of  Maine.     Sept  12, 
1908.) 

1.  Natioablb  Waters  (J  44*)— Wat— Aocbe- 

TION. 

The  terminus  of  a  street  laid  out  at  Old  Or- 
chard in  1871  was  "high-water  mark."  Since 
1871  faigh-water  mark  at  this  point  in  Old  Oi^ 
chard  has  been  moved  by  accretions  abont  8S 
feet  seaward.  Held  (1)  that  when  high-water 
mark  changed,  and  the  land  above  high-water 
mark  gradually  extended  seaward  by  accretion, 
the  public  easement  which  was  attached  to  it 
originally  at  high-water  mark  went  with  it,  and 
the  street  has  ended  at  all  times  at  high-water 
mark,  wherever  it  has  been. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  {  271 ;  Dec  Dig.  8  44.*1 

2.  Eminent  Domain  (§  127*)— Cokpensatioii 
—Extension  of  Easement  bt  Operation 
of  Law.     . 

That,  although  the  fee  of  the  land  made  by 
accretion  belongs  to  the  defendants,  they  are 
not  deprived  of  their  property  in  it,  and  of  a 
just  compensation,  by  this  extension  of  the 
street.  The  original  compensation  awarded  is 
presumed  to  have  been  full  and  just.  It  cover- 
ed all  damages  to  the  defendants'  estate,  and 
for  all  time,  including  such  damages  as  might 
be  occasioned  later  than  the  taking  by  an  exten- 
sion of  the  easement  by  operation  of  law. 

[Bd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Gent  Dig.  S  348;   Dec.  Dig.  f  127.*] 

(Official.) 

Report  from  Supreme  Judicial  Ciourt,  York 

County. 

Frederick  O.  Yates  and  others  were  Indict- 
ed for  creating  a  nuisance  by  obstructing  a 
way.    Defendants  pleaded  not  guilty,  and  an 

•For  other  cases  see  tame  topto  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  data,  &  Reporter  Indexes 
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agreed  statement  of  facts  was  then  filed,  and 
the  case  reported  to  the  law  court  for  deci- 
sion.   Judgment  for  the  state. 

Indictment  for  creating  a  nuisance  by  ob- 
structing a  way  at  Old  Orchard,  York  coun- 
ty. The  Indictment  contains  two  counts.  The 
first  count  charges  that  the  defendants  "on 
the  first  day  of  October  In  the  year  of  our 
Lord  one  thousand  nine  hundred  seven,  at 
Old  Orchard,  In  said  county  of  York,  did  un- 
lawfully and  Injuriously  erect,  maintain,  and 
continue  a  nuisance,  to  wit,  a  certain  plat- 
form attached  to  the  Old  Orchard  pier  which 
obstructed  a  certain  public  highway  known 
as  Old  Orchard  street.  In  said  Old  Orchard." 
The  second  count  charges  that  the  defend- 
ants "on  the  first  day  of  October,  A.  D.  1907, 
did  unlawfully  and  injuriously  erect  and 
build  and  cause  to  be  erected  and  built  in 
and  upon  the  lower  easterly  side  of  said 
Old  Orchard  street  a  certain  wooden  struc- 
ture, to  wit,  a  platform,  thereby  obstructing 
said  highway  and  endangering  travel  there- 
on, and  thereby  erecting,  maintaining  and 
continuing  a  nuisance  against  the  peace  of 
said  state,  and  contrary  to  the  form  of  the 
statute  In  such  case  made  and  provided." 
The  defendants  jileaded  not  guilty.  An 
agreed  statement  of  facts  was  then  filed,  and 
t^  agreement  the  case  was  reported  to  the 
law  court  for  decision. 

The  material  facts  are  stated  In  the  opin- 
ion. 

Argued  before  EMERY,  0.  J.,  and  WHITB- 
EOUSE,  SAVAGE,  PEABODY.  SPEAB,  and 
BIRD,  JJ. 

Frederick  A.  Hobbs,  Co.  Atty.,  for  the 
Stat&  George  F.  &  Leroy  Haley,  for  defend- 
ants. 

SAVAGE,  J.  The  defendants  stand  in- 
dicted for  creating  a  nuisance  by  obstructing 
a  way.  The  case  comes  up  on  report  It  ap- 
pears that  in  1871  a  way,  known  as  Old 
Orchard  street,  was  laid  out  In  Old  Orchard, 
beginning  "at  the  north  corner  of  Ebenezer 
O.  Staple's  field,  thence  running  south  41  de- 
grees 15  minutes  east  76  rods  or  to  high- 
water  mark."  The  street  was  built,  and  has 
since  been  constantly  used,  by  the  public.  At 
the  time  the  street  was  laid  out  It  was  exact- 
ly 76  rods  from  the  point  of  beginning  to 
high-water  mark  on  Old  Orchard  beachi  This 
street  was  connected  with  the  sea,  which  Is 
a  great  natural  highway.  But  since  1871 
high-water  mark  at  this  point  in  Old  Orchard 
has  been  moved  by  accretions  about  88  feet 
seaward.  The  defendants  own  a  lot  of  land 
on  the  shore  bounded  westerly  by  Old  Or- 
chard street  They  claim  to  own  the  fee  to 
the  center  of  the  street,  and  we  assume  that 
they  do  own  it  The  obstruction  complain- 
ed of  Is  on  the  8S-foot  strip  of  land  made 
by  accretion  since  1S71,  and  Is  In  front  of 
that  half  of  the  way  as  originally  laid  out, 
of  which  the  defendants  claim  the  fee. 


It  is  settled  law  that  the  owner  of  land 
bordering  on  a  stream,  a  lake,  or  the  sea, 
which  Is  added  to  by  accretion — that  Is,  by 
the  gradual  and  Imperceptible  accumulation 
or  deposit  of  land  by  natural  causes — be- 
comes thereby  the  owner  also  of  the  new 
made  land.  It  follows  that  the  defendants 
owning  to  the  center  of  the  street  as  original- 
ly described  have  gained  title  by  accretion  to 
so  much  of  the  added  land  as  lies  In  front 
of  their  half  of  the  street,  and  that  the  ob- 
struction Is  on  land  of  which  they  own  the 
fee.  Banks  v.  Ogden,  2  Wall.  57,  17  L.  Ed. 
818.    So  far  there  Is  no  controversy. 

Bat  the  state  contends  that  as  far  and  as 
fast  as  the  ground  In  front  of  high-water 
mark  as  It  was  in  1871  has  been  added  to  by 
accretion,  so  far  and  so  fast  has  the  public 
easement  extended  seaward  by  operation  of 
law,  that  the  definite  terminus  of  the  street 
in  1871  was  "high-water  mark,"  and  that  It 
continued  to  be  and  is  now  at  "high-water 
mark,"  wherever  that  may  be.  In  short,  it  Is 
contended  that  the  end  of  the  street  has  kept 
pace  with  the  receding  high-water  mark,  and 
hence  that  the  locus  of  the  obstruction  is 
within  the  street.  We  think  that  this  con- 
tention must  be  sustained. 

The  cases  involving  this  precise  question 
are  very  few,  if  there  are  any,  but  the  trend 
of  judicial  thought  appears  in  many  decided 
cases,  some  of  which  we  cite.  In  People  ▼. 
Lambler,  B  Denio  (N.  Y.)  0,  47  Am.  Dec.  273, 
the  court  said  that  in  case  of  accretions  from 
natural  causes,  while  the  alluvial  additions 
would  become  the  property  or  the  owner  of 
the  land  aigainst  which  the  deposit  Is  made, 
"it  would  hardly  admit  of  a  question  that 
ii)  such  a  case  a  public  street  leading  to  navi- 
gable waters  would  keep  even  pace  with  the 
extension  of  the  land  so  as  to  preserve  an 
unbroken  union  between  the  easement  on 
land  and  that  on  such  navigable  waters." 
This  expression  was  doubtless  a  dictum  when 
used,  but  it  was  restated  and  approved  by 
the  same  court  In  Mai*  v.  Village  of  West 
Troy,  151  N.  Y.  463,  45  N.  E.  842.  In  the 
last-named  case  the  court  stated  specifically 
that  the  rule  held  good  "whether  the  change 
In  the  land  be  due  to  natural  canses,  or  to 
the  voluntary  act  of  the  owner  of  the  land." 
In  Newark  Lime  &  Cement  Mfg.  Co.  v.  Mayor 
and  City  Council  of  Newark,  15  N.  J.  Eq.  64, 
where  a  highway  had  been  laid  out  to  a  river 
as  determined  at  the  trial  by  a  survey,  the 
court  said:  "The  survey  carries  the  highway 
to  the  river,  and  wherever  the  river  is  found 
there  the  highway  extends.  If  the  shore  Is 
extended  into  the  water  by  alluvial  deposits, 
or  is  filled  in  by  the  proprietor  of  the  soil,  the 
public  easement  is,  by  operation  of  law,  ex- 
tended from  Its  former  terminus  over  the 
new  made  land  to  the  water."  In  Hoboken 
Land  &  Improfvement  Go.  v.  Mayor,  etc.,  of 
Hoboken,  36  N.  J.  Law,  540,  the  same  doc- 
trine was  restated  with  approval.  In  Dana 
T.  Craddock,  66  N.  H.  593,  32  Atl.  757,  It  was 
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held  fhat  a  highway  laid  out  to  "a  spike  on 
the  margin  of  the  lake"  goes  to  the  lake  In  all 
stages  of  the  water.  The  court  said:  "The 
road  extends  to  the  changeable  margin  of  the 
water,  whether  that  line  Is  moved  by  natural 
causes  by  the  construction  of  a  wharf."  See, 
also,  Re  Riverside  Park  ETxtenslon,  27  Misc. 
Rep.  673,  68  N.  Y.  Supp.  963 ;  1  Famham  on 
Waters,  326. 

There  are  In  the  books  many  cases  of 
ways  by  dedication  bordering  on  waterways. 
While  ways  by  dedication  are  not  strictly 
analogous  to  ways  by  statutory  location, 
since  the  construction  to  be  given  to  dedica- 
tion depends  upon  the  Intent  of  the  person 
dedicating,  as  a  question  of  fact,  and  the 
construction  of  a  statutory  laying  out  Is  a 
question  of  law,  still  the  cases  touching  dedi- 
cated ways  are  useful  as  illustrations  of  the 
reasons  which  underlie  the  legal  rule  in 
statutory  cases.  It  is  said  that,  when  a 
highway  to  a  waterway  is  acquired  by  dedi- 
cation, the  presumption  is  that  the  intent 
was  that  the  way  would  reach  the  water 
BO  as  to  enable  the  public  to  enjoy  the  navi- 
gation of  the  stream.  The  result  is  that,  if 
the  adjoining  land  is  gradually  extended  into 
the  stream,  the  highway  will  follow  the  ex- 
tension and  continue  to  reach  the  water. 
And  it  will  extend  over  natural  accretions 
ipso  facto.  1  Famham  on  Waters,  67S;  San- 
let  V.  Shepherd,  4  Wall.  602;  18  U  Ed.  442; 
Cook  V.  Burlington,  80  Iowa,  94,  6  Am.  Rep. 
649;  Freedom  v.  Norris,  128  Ind.  377,  27  N. 
£.  869 ;  Iiockwood  v.  N.  Y.  ft  N.  H.  R.  R.  Co.. 
87  Conn.  387;  Mayor  of  Jersey  City  v.  Mor- 
ris Canal  ft  Banking  Co.,  12  N.  J.  Bq.  647; 
Godfrey  v.  Alton,  12  111.  29,  62  Am.  Dec.  476. 

The  principles  declared  in  the  cases  we 
have  dted  seem  to  be  consonant  with  rea- 
son. Here  is  the  case  of  a  street  laid  out 
to  connect  with  the  sea,  a  continuous  way  on 
land  and  vrater.  The  apparent  purpose  of  ex- 
tending the  street  to  high-water  mark  was  to 
make  such  a  continuous  way.  And  yet,  un- 
less it  be  true  that  the  terminus  of  the 
street  followed  "high-water  mark"  as  It 
might  be  removed  seaward  by  accretions, 
we  have  this  curious  result  In  order  to  af- 
ford the  public  continuous  access  to  the  wa- 
terway. It  would  have  been  necessary  for  the 
authorities  to  lay  out  new  additions  to  the 
street  at  least  as  often  as  the  Imperceptible 
accretion  by  accumulation  became  percepti- 
ble.   Such  a  conclusion  is  not  reasonable. 

On  the  other  hand.  In  the  light  of  Judicial 
reason  and  expression,  we  hold  that  when 
high-water  mark  changed  and  the  defend- 
ants' land  above  high-water  mark  was  gradu- 
ally extended  seaward  by  accretion  the  pub- 
lic easement  whi^  was  attached  to  it  origi- 
nally at  high-water  mark  went  with  it  pari 
passu.  The  street  ended  at  all  times  at 
"high-water  mark,"  which  was  declared  In 
the  laying  out  to  be  the  terminus. 


The  defendants  contend,  however,  that  this 
conclusion  is  in  violation  of  article  I,  f  21,  of 
the  Constitution,  which  declares  that  "pri- 
vate property  shall  not  be  taken  for  public 
uses  without  Just  compensation."  They  say 
they  have  received  no  compensation,  and  that 
none  has  been  awarded  to  them  on  account 
of  the  way  which  we  have  said  extends  over 
their  new  made  land  by  virtue  of  the  laying 
out  In  1871.  We  think  this  ground  Is  not 
tenable.  When  the  street  was  originally 
laid  out,  if  any  damages  were  sustained,  com- 
pensation was  awarded  to  and  received  by 
the  defendants  or  their  predecessors  in  title 
or  was  waived.  The  law  conclusively  pre- 
sumes that  the  compensation  was  full  and 
Just  It  covered  all  damages  to  the  defend- 
ants' estate  and  for  all  time.  It  was  made 
once  for  all.  It  covered  the  damages  which 
were  incident  to  the  taking  to  the  limit  of 
the  easement  as  first  used.  It  also  covered 
such  damages  as  might  be  occasioned  later 
by  an  extension  of  the  easement  by  operation 
of  law.  These  are  all  presumed  to  have  been 
estimated  in  the  first  place.  Joy  v.  Orind- 
stone-Neck  Water  Co.,  85  Me.  109,  26  Atl. 
1052;  Taylor  v.  P.  K.  ft  Y.  St  Ry.,  91  He. 
193,  39  AtL  660,  64  Am.  St  Rep.  216.  In 
fact,  when  the  defendants  gained  their  soQ 
by  accretion,  they  gained  it  subject  to  the 
public  easement  They  have  never  owned  it 
free  from  the  easement  So  that  in  no  event 
are  they  entitled  to  claim  damages  for  the 
extension  of  the  street  over  their  newly  made 
land  by  operation  of  law. 

It  follows  that  the  entry  most  be: 

Judgment  for  the  state. 

CM  iCe.  sss> 

B.  A  STROUT  CO.  v.  HUBBARD. 

(Supreme  Judicial  Court  of  Maine.     Sept  12; 
1908.) 

1.  BbOKEBS  (§  86*)  —  COUFENSATIOIT  —  BVI- 

DENCE— Sufficiency. 

The  defendant  placed  bis  farm  in  the  plain- 
tiff's agency  for  sale,  and  agreed  that,  if  it  wa» 
sold  to  any  party  through  the  plaintiff's  in- 
fluence by  an  advertisement  or  otherwise,  h* 
would  pay  a  commission  of  all  that  was  obtain- 
ed in  excess  of  $1,800.  He  further  agreed 
that,  in  case  he  should  sell  the  property  to  the 
plaintiff's  customer  for  less  than  $2,000,  he 
would  pay  a  commission  of  $200.  In  case  the 
defendant  withdrew  the  farm  from  piaintifTs 
ajrency  before  gale,  the  defendant  agreed  to  pay 
£20,  and  if  the  farm  should  be  sold,  either  be- 
fore or  after  withdrawal,  to  a  customer  to  whom 
the  plaintiff  recommended  it,  or  who  had  learned 
that  it  was  for  sale,  directly  or  indirectly, 
through  the  plaintiff,  he  would  pay  a  commis- 
sion of  $200.  The  defendant  withdrew  his  farm 
from  the  plaintiff's  agency,  and  afterwards  sold  it 

Held,  (1)  that  It  would  have  been  competent 
for  the  jury  to  find  from  the  evidence  that  the 
purchaser  was  the  plaintiff's  customer,  and  that 
the  farm  was  sold  to  a  customer  to  whom  the 
plaintiff  or  its  agents  had  recommended  it  or 
who  bad  learned  that  it  was  for  sale,  indirectly 
at  least,  through  the  piaintifTs  advertisements. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  §1  116, 117;  Dec.  Dig.  (  86.*] 


•For  other  cases  s«e  same  topic  and  section  MintBBR  in  Sec.  As  Am.  Digs.  UOT  to  date,  *  Keportor  Indeva* 
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2.  Brokebs  a  56*)  —  CoicPENSATioir  —  Sum- 

CIENCT   OF   BEKVICES. 

That  a  reqaented  instraction  to  the  effect 
that  "U  the  listed  place  was  sold,  either  be- 
fore or  after  withdrawal,  to  a  costomer  to  whom 
the  plaintiff  or  its  agents  in  good  faith  recom- 
mended it,  then  the  defendant  is  liable  for  a 
commission  of  $200,  whether  snch  sale  was  ef- 
fected in  whole  or  in  part  by  leason  of  such 
recommendation  or  not,"  was  correct,  and 
should  have  been  given. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  H  86-89;   Dec.  Dig.  i  66.*] 
8.   BBOKEBfl    (J    66*)  —  COICPBHSATIOW— SOTTI- 

oiENCT  OF  Services. 

That  an  instruction  to  the  Jury  to  the  ef- 
fect that  it  was  for  the  plaintiff  to  satisf;^  them 
that  the  same  was  by  reason  of  the  plaintiffs  in- 
fluence in  some  way  and  in  some  degree,  and 
without  which  it  would  not  liave  been  sold  to 
the  purchaser,  injected  into  the  contract  an  ele- 
ment which  the  parties  did  not  put  into  it.  It 
was  not  necessary  for  the  plaintiff  to  show 
that  the  purchaser  wa*  inSuenced  by  the  plain- 
tiff or  its  agents  in  making  the  purchase,  if, 
in  fact,  he  was  the  plaintiff's  customer, 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent. 
Dig.  a  83-89;   Dec.  Dig.  |  66.*] 

(Official.) 

Bzc^tloiw  from  Snprenie  Judicial  Ooozt, 
Kennebec  County. 

Assumpsit  by  the  B.  A.  Strout  Company 
against  Leslie  Hubbard.  Verdict  for  plain- 
tiff, and  plaintiff  excepts  and  moves  for  a 
new  trial.    Exceptions  sustained. 

Action  of  assumpsit  brought  by  tlie  plain- 
flflf  In  the  superior  cotrt,  Kennebec  county,  to 
recover  tbe  sum  of  $200  as  commission  on 
tlie  sale  of  a  farm  under  a  written  contract 
between  the  plaintiff  and  the  defendant. 
Plea,  the  general  issue.  Verdict  for  plaln- 
tlfl  for  $36.  The  plaintiff  excepted  to  certain 
rulings  made  by  the  presiding  Justice  during 
the  trial,  and  after  rerdict  filed  a  general 
notion  for  a  new  trial. 

Argued  before  EMERY,  C.  J.,  and  WHITES- 
HOUSE,  SAVAGE,  PBABODT,  SPEAB,  and 
BIRD,  JX 

WiUlamBon  &  Burleigh,  for  plaintifl.  H. 
H.  Patten,  for  defendant. . 

SAVAGE,  J.  Action  to  recover  commis- 
sions on  tbe  sale  of  a  farm.  The  plaintiff 
claimed  $200.  The  verdict  was  for  the  plain- 
tiff for  $36.  The  case  comes  up  on  tbe  plain- 
tiff's exceptions  and  a  motion  for  a  new  trial. 
The  evidence  Is  made  a  part  of  the  bill  of 
exceptions,  and.  In  order  properly  to  Inquire 
into  the  merits  of  the  exceptions,  it  is  neces- 
sary to  ascertain  tbe  facts  to  which  they  re- 
late, or  rather  such  facts,  favorable  to  tbe 
plaintiff,  as  the  Jury  would  have  been  war- 
ranted in  finding  from  the  evidence. 

It  is  admitted  that  on  November  30,  1906, 
the  defendant  made  and  signed  a  written 
contract  with  tbe  plaintiff  of  the  following 
tenor,  so  far  as  material  to  this  case: 

"The  E.  A.  Strout  Farm  Agency.  Boston — 
New  York. 

"I  hereby  place  the  property,  real  and  per- 


sonal, of  which  a  description  has  been  given. 
In  your  hands  for  sale.  If  the  same  is  sold 
to  any  party  through  your  influence  by  ad- 
vertisement or  otherwise,  I  will  pay  to  yon 
or  your  order  a  commission  of  all  you  get  in 
excess  of  $1,800,  clear  to  me.  In  case  I 
should  sell  the  property  to  your  customer  for 
less  than  $2,000,  I  will  pay  to  you  or  your 
order  a  commission  of  two  hundred  dollars; 
or.  If  the  sale  exceeds  $2,000,  ten  per  cenL  on 
tbe  full  amount  of  tbe  sale.  Tbe  commission 
to  be  due  and  payable  tbe  day  sale  is  effected. 

"Should  I  withdraw  the  said  estate  from 
your  bands  before  you  have  effected  a  sale.  I 
will,  In  consideration  of  your  liavlng  listed 
tbe  property,  pay  you  forthwith  $20.00  or  two 
per  cent,  of  the  asking  price,  if  above  $1,000. 

"Should  tbe  estate  be  sold  either  before  or 
after  withdrawal  to  a  customer  to  whom  yon 
or  your  agents  have  recommended  it,  or  who 
has  learned  that,  it  was  for  sale,  directly  or 
indirectly,  tbrough  you,  your  agents  or  your 
advertisements,  I  will  pay  your  commission 
as  agreed." 

The  plaintiff  in  two  counts  has  declared 
on  tbe  clauses  In  the  contract  whereby  tbe 
defendant  agreed  to  pay  a  commission  in 
case  be  sold  a  farm  to  a  customer  of  the 
plaintiff,  or  In  case  he  should  sell  tbe  farm 
before  or  after  withdrawal  to  a  customer  to 
whom  tbe  plaintiff  or  its  agents  has  recom- 
mended It,  or  who  bad  learned  that  It  was 
for  sale,  directly  or  indirectly,  tlffough  tbe 
plaintiff  or  Its  agents  or  advertisements. 
Tbe  plaintiff  did  not  sue  for  tbe  $36,  for 
which  the  verdict  was  returned. 

At  tbe  same  time  the  defendant  signed  and 
delivered  to  the  plaintiff's  agent  a  written 
description  of  tbe  estate.  Thereupon  the 
plaintiff  "listed"  tbe  defendant's  farm.  That 
is  to  say,  it  included  a  condensed  description 
of  the  farm  in  a  list  or  catalogue  of  estates 
which  It  had  for  sale,  which  it  published  and 
sent  to  its  agents  In  Bangor  and  Newport  In 
tbe  early  part.of  1907.  It  also  sent  pictures 
of  tbe  buildings  from  a  photograph  fumlsbed 
by  the  defendant.  Afterwards,  by  a  letter 
dated  April  8,  1907,  tbe  defendant  withdrew 
his  farm  from  tbe  plaintiff's  bands,  and  a 
week  later  sold  and  conveyed  it  to  one 
Blanchard  for  $1,820. 

It  was  admitted  that  the  plaintiff  recom- 
mended tbe  farm  to  Blanchard,  obtained  an 
offer  of  $1,700  from  Blanchard,  and  brought 
blm  to  tbe  defendant's  house  on  April  3, 
1007.  There  was  testimony  that  tbe  plaln- 
tlfTs  agent  then  communicated  Blanchard's 
offer  to  tbe  defendant,  who  declined  to  ac- 
cept it 

It  was  also  admitted  that  Blandiard  knew 
that  tbe  farm  was  for  sale  previous  to  its 
being  recommended  by  the  plaintiff.  Tbe  de- 
fendant testified  that  Blanchard  asked  him  in 
February,  1907,  what  be  would  take  for  the 
farm,  if  be  would  take  $1,500,  and  that  he 
declined  to  sell  for  that  price.     Blanchard 
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testlfled  that  prevlons  to  this  converaallou 
he  knew  the  farm  was  'listed";  that  is,  In 
the  plaintiff's  agency,  as  wfe  Interpret  the 
testimony.  It  also  appears  that  Blanchard 
had  lived  only  a  mile  or  two  away,  and  knew 
the  farm  well. 

Further  than  this,  the  Jury  would  have 
been  warranted  by  the  evidence  In  finding 
that  about  April  1,  1907,  Blanchard  called  on 
the  plaintlfTs  agent  In  Bangor  with  a  view 
to  the  purchase  of  a  farm  somewhere;  that 
the  agent  showed  him  among  others  the  de- 
scription and  picture  of  the  defendant's 
place;  that  this  agent  recommended  it,  and 
advised  him  to  see  the  plaintiff's  agent  In 
Newport,  who  would  show  him  the  defend- 
ant's farm  and  another  one  of  which  he  had 
heard  and  to  which  he  was  inclined;  that 
he  went  to  Newport,  and  saw  the  agent 
there;  that  that  agent  showed  him  the  de- 
scription of  the  Hubbard  farm,  and  recom- 
mended it;  that  he  then  offered  $1,700  for 
It;  that  the  agent  took  him  to  the  defend- 
ant's house  to  see  If  a  trade  could  be  made ; 
that  while  there  be  and  the  defendant  tried 
to  negotiate  a  trade;  but  disagreed  upon 
the  price,  and  that  the  defendant  five  days 
afterwards,  disregarding  the  plaintiff's  agents 
In  Bangor  and  Newport,  whom  he  knew,  and 
with  whom  thus  far  he  had  been  in  communi- 
cation, sent  his  letter  of  withdrawal  direct 
to  the  plaintiff's  New  Tork  oflBce 

From  these  facta  we  think  It  would  have 
been  competent  for  the  jury  under  proper  in- 
-structions  to  find  that  Blanchard  was  the 
plaintiff's  "customer,"  And  that  the  farm  was 
sold  to  a  customer  to  whom  the  plaintiff  or 
its  agents  had  recommended  it,  or  who  had 
learned  that  It  was  for  sale.  Indirectly,  at 
least,  through  the  plaintiff's  advertisements. 
In  either  case,  we  are  left  to  inquire  whether 
any  right  to  commissions  accrued  to  the 
plaintiff  by  reason  of  the  sale  by  defendant 
to  Blanchard  after  the  letter  of  withdrawal. 
And  the  answer  will  depend  upon  a  construc- 
tion of  the  contract  which  the  defendant 
made,  and  not  upon  the  rights  which  arise  by 
implication  when  one  leaves  his  propertj'  in 
the  hands  of  a  broker  for  sale,  without  men- 
tion of  specific  conditions,  as  between  owner 
and  broker. 

The  contract  was  a  comprehensive  one.  It 
fully  protected  the  rights  of  the  plaintiff  in 
every  contingency.  It  may  seem  a  hard  and 
uneven  contract,  but  it  was  one  which  the 
parties  had  a  right  to  make,  and  it  must  be 
enforced  according  to  Its  terms.  The  first 
clause  in  the  contract  relating  to  commis- 
sions seems  to  contemplate  a  sale  directly 
through  the  plaintiff  by  Its  bringing  a  cus- 
tomer ready  and  willing  to  pay  a  price  of 
$1,800  or  more,  in  which  case  the  plaintiff 
was  to  have  all  in  excess  of  $1,800.  The 
next  clause  contemplates  that  the  defendant 
might  himself  sell  the  farm  for  any  price  he 
pleased  to  a  customer  of  the  plaintiff;  that 
is,  one  whom  the  plaintiff  had  interested  in 
the  farm,  to  whom  it  had  recommended  It, 


and  whom  it  had  produced  to  the  defendant 
as  a  purchaser  at  some  price  Such  a  person 
would  fairly  be  the  plaintiff's  "customer." 
In  that  case  the  plaintiff  was  to  be  entitled 
to  a  commission  of  $200,  whatever  the  sell- 
ing price  might  be. 

There  was  another  contingency,  and  one 
which  may  have  happened  in  this  case.  Aft- 
er the  plaintiff  had  thus  produced  a  custom- 
er, after  it  had  directed  his  attention  to  this 
farm,  and  perhaps  speelflcally  away  from 
others,  after  it  had  recommended  the  farm 
and  advised  Its  purchase,  after  the  customer 
had  begun  to  nibble  at  the  hook,  the  defend- 
ant might  withdraw  the  farm  from  the  plain- 
tlfTs agency,  as  provided  In  another  clause 
In  the  contract,  and  thus  deprive  the  plain- 
tiff of  the  $200  commissions. 

This  contingency  was  provided  for  In  the 
other  clause  which  we  have  referred  to, 
which  was  to  the  effect  that  If  the  farm 
should  be  sold  by  the  defendant  after  with- 
drawal to  a  customer  to  whom  the  plaintiff 
had  recommended  It,  or  who  had  learned  that 
it  was  for  sale,  directly  or  Indirectly  through 
the  plaintiff,  the  defendant  would  pay  a  com- 
mission of  $200.  And  under  this  clause  the 
plaintiff  now  bases  its  right  to  recover. 

We  have  already  defined  what  is  meant  by 
"customer"  of  the  plaintiff,  as  applied  to 
this  case.  It  will  be  noticed  that  the  de- 
fendant agreed  In  the  last-named  contingency 
to  pay  a  commission  In  case  of  sale  to  a  cus- 
tomer to  whom  It  bad  recommended  the 
farm,  or  who  bad  learned  that  It  was  for 
sale  throi^h  the  plaintiff.  The  agreement 
was  not  limited  to  a  sale  to  a  customs 
whom  the  plaintiff  had  Influenced  to  pur- 
chase.   These  are  distinct  propositions. 

Now,  with  the  case  in  this  situation,  and 
under  this  contract  which  we  have  construed, 
the  plaintiff  asked  the  court  to  give  the  fol- 
lowing instruction  to  the  Jury:  "If  the 
listed  place  was  sold  either  before  or  after 
withdrawal  to  a  customer  to  whom  the  plain- 
tiff or  Its  agents  In  good  faith  recommended 
It,  then  the  defendant  Is  liable  for  a  commis- 
sion of  $200,  whether  such  sale  was  effected 
In  whole  or  In  part  by  reason  of  such  recom- 
mendation or  not."  The  Judge  declined  to 
give  this  Instruction,  but.  Instead,  instructed 
the  Jury  as  follows':  "Was  Mr.  Blanchard 
influenced  In  any  way  by  any  act,  conversa- 
tion, without  which  he  would  not  have  pur- 
chased that  place,  to  purchase  It  of  Mr.  Hub- 
bard? He  may  have  looked,  at  the  place  be- 
fore, but  had  he  without  the  influence  of  the 
Strout  Company  or  Its  agents  made  up  his 
mind  to  purchase  It,  or  did  he  without  their 
influence,  and  without  what  was  said  by 
them,  finally  purchase  this  place?  And  that 
is  the  nub  of  this  case.  In  my  opinion,  for 
your  determination.  *  •  •  It  Is  for  the 
plaintiffs  to  satisfy  you  that  It  was  by  rea- 
son of  their  Influence  In  some  way  and  in 
some  degree  and  without  which  would  not 
have  been  sold  to  Mr.  Blanchard  before  they 
are  entitled  to  a  verdict  for  more  than  the 
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$36  which  I  have  already  alluded  to."  The 
Instruction  given  Injected  Into  the  contract 
an  element  which  ae  we  have  seen  the  par- 
ties did  not  put  Into  it,  and  an  element  oner- 
ous and  prejudicial  to  the  contract  rights 
of  the  plaintiff.  By  the  contract  it  was  suf- 
ficient to  show  that  the  plaintiff  sowed  seed, 
and  the  defendant  reaped  his  harvest,  where 
tbe  seed  had  been  sown.  It  was  not  Incum- 
bent on  the  plaintiff  to  trace  the  develop- 
ment of  the  seed  and  the  growth  of  the 
plant.  It  was  not  necessary  to  show  even 
that  the  harvest'  came  from  the  plalntUTs 
seed;  for  such  was  not  the  contract 

The  requested  in8tructi(ni,  we  think,  cor- 
rectly stated  the  proper  ,rnie  under  this  con- 
tract, and  it  should  have  been  given.  As  the 
plaintiff's  exception  to  the  instructions  giv- 
en and  to  the  refusal  to  instruct  as  request- 
ed must  be  sustained.  It  Is  unnecessary  to 
consider  the  motion  for  a  new  trial. 

Exceptions  sustained. 

ao4  He.  ISO) 

IiABRECQUB  ▼.  HH/It  MFG.  CO. 

(Supreme  Judicial  Conrt  of  Maine.    Oct.  & 
190&) 

1.  Masttbb  and  Sbhvart  (S  102*)— Safe  PtAOB 
IN  Which  to  Work— Care  Bxquihed. 

When  a  person  is  employed  in  a  mill  to 
tend  and  operate  a  machine,  and  the  relation 
of  master  and  servant  edsta  between  bim  and 
his  employer,  It  Is  the  primary  duty  of  the  mas- 
ter to  nse  all  ordinary  care  to  provide  a  rea- 
sonably safe  place  In  which  the  servant  Is  re- 
quired to  work,  and  to  provide  and  maintain 
reasonably  safe  and  suitable  machinery  for  the 
servant  to  operate,  so  that  by  the  exercige  of 
ordinary  care  on  his  part  the  servant  can  per- 
form the  service  required  of  him  without  liabil- 
ity to  other  injuries  than  those  resulting  from 
simple  and  unavoidable  accidents. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Spirant,  Cent.  Dig.  It  173,  174;  Dec.  Dig.  S 
102.*] 

2.  Master  and  Servant  (S  278*)— Injuries 
TO  Servant— Evidence— Sufficiency. 

The  plaintiff  was  employed  as  an  opera- 
tive in  the  picker  room  of  the  defendant's  cot- 
ton mill,  and,  while  so  en);nged,  he  received  a 
severe  personal  injury,  causing  a  fracture  of  his 
right  arm  at  three  different  points,  and  result- 
ing in  the  amputation  of  the  arm  near  the 
shoulder.  The  plaintiff  contended  that  the  in- 
jury was  caused  by  the  breaking  of  a  defective 
leather  belt  connecting  two  of  the  pulleys  of 
the  machine  called  an  "opener"  which  he  was 
employed  to  tend  and  operate,  and  that  there 
was  a  failure  of  duty  on  the  part  of  the  defend- 
ant towards  him  in  allowing  a  defective  belt  to 
be  used,  and  thus  exposing  him  to  unnecessary 
peril  while  he  was  himself  in  the  exercise  of  or- 
dinary care,  and  without  knowledge  of  the  nn- 
suitable  condition  of  the  belt.  The  plaintiff  re- 
covered a  verdict  for  $3,083.81.  Under  the 
facts  and  circumstances  which  al«  stated  in  the 
opinion,  held,  that  the  verdict  cannot  be  deem- 
ed unmistakably  wrong,  and  that  ttie  conrt 
would  not  be  warraijted  in  setting  it  aside. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  9.54 ;  Dec.  Dig.  {  278.*] 

3.  Master  and   Servant  (J  276*)- Injuries 
TO  Servant— Evidence— Sufficiency. 

It  is  an  axiom  in  mechanics  that  the  tact 
that  a  belt  breaks  at  a  particular  point  is  suffi- 


cient evidence  that  sudi  p6lnt  is  the  weakest 
place  in  the  belt. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {f  950,  951;  Dec.  Dig.  i 
276.*]  •».... 

(Official.) 

On  Motion  from  Supreme  Judicial  Goqrt, 
Androscoggin  County. 

Action  on  the  case  for  personal  injuries 
by  David  I/sbrecque  against  the  Hill  Manu- 
facturing Company.  Verdict  for  plaintiff, 
and  defendant  moves  for  a  new  trial.  Mo- 
tion overruled. 

Action  on  the  case  to  recover  damages  for 
personal  Injuries  sustained  by  the  plaintiff 
while  employed  as  an  operative  in  the  pick- 
er room  of  the  defendant's  cotton  mill,  end 
caused  by  the  alleged  negligence  of  the  de- 
fendant. Plea,  the  general  Issue.  -  The  plain- 
tiff recovered  a  verdict  for  $3,083.81.  The 
defendant  then  filed  a  general  motion  for  a 
new  trial. 

Argued  before  EMERY,  C.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  PBABODT,  SPEAR,  and 
BIRD,  JJ. 

McGllUcuddy  &  Morey,  for  plaintiff.  Oakes, 
Polsifer  te  Luddeu,  for  defendant 

WHITEHOUSB,  J.  On  the  4th  day  of 
September,  1906,  the  plaintiff  was  employed 
as  an  operative  in  the  picker  room  of  the  de- 
fendant's cotton  mill,  and  while  so  engaged 
be  received  a  severe  personal  injury  causing 
a  fracttu-e  of  his  right  arm  at  three  different 
points,  and  resulting  In  the  amputation  of 
the  arm  near  the  shoulder.  In  a  suit  brought 
against  the  company  to  recover  damages  /or 
the  Injury  the  plaintiff  contended  that  it  was 
caused  by  the  breaking  of  a  defective  leath- 
er belt  connecting  two  of  the  pulleys  of  the 
machine  called  an  "opener"  which  he  was 
employed  to  tend  and  operate,  and  that  there 
was  a  failure  of  duty  on  the  part  of  the  com- 
pany towards  him  in  allowing  a  defective 
belt  to  be  used,  and  thus  exposing  him  to 
unnecessary  peril,  while  be  was  himself  In 
the  exercise  of  ordinary  care  and  without 
knowledge  of  the  unsuitable  condition  of  the 
belt.  The  jury  returned  a  verdict  in  favor 
of  the  plaintiff  for  $3,083.81,  and  the  cose 
comes  to  the  law  court  on  a  motion  to  set 
aside  this  verdict  as  against  the  evidence. 

In  the  picker  room,  where  the  plaintiff 
worked,  the  preparatory  processes  of  manu- 
facturing appear  to  be  carried  on.  There 
the  bales  of  cotton  are  opened  and  the  cotton 
torn  apart  .and  subjected  to  some  degree  of 
manipulation.  It  is  then  run  through  the 
machine  called  the  "opener,"  for  the  purpose 
of  lightening  and  cleansing  it  The  entire 
mat^inery  of  the  "opener"  comprises  a  hop- 
per where  the  cotton  is  introduced,  the  fee<l 
compartment  with  two  aprons,  a  "chopper" 
or  comb  and  a  fan,  and  a  beater  with  a 
wooden    tunnel   or   hood   ottached   through 
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which  a  draft  la  forced  for  the  pnrpoae  of 
drawing  the  cotton  Into  another  machine  In 
the  room  above.  The  beater  Is  driven  by 
power  commnnlcated  by  metma  of  a  bdt 
from  a  large  pulley  overhead,  and  makes 
about  1,350  revolutions  a  mlnnte.  On  the 
end  of  the  beater  shaft  Is  a  small  pulley 
four  Inches  in  diameter,  and  the  aprons, 
comb,  and  fan  in  the  feed  compartment  are 
all  operated  by  power  transmitted  from  the 
small  pulley  on  the  beater  shaft  by  means  of 
the  belt  in  question,  2  Inches  In  width,  which 
Is  alleged  to  have  been  defective,  to  a  pulley 
18  inches  In  diameter,  with  spokes  in  it  re- 
volving on  an  axle  3  or  4  feet  distant  from 
the  beater  shaft.  This  feed  pulley,  18  Inch- 
es In  diameter,  makes  292  revolutions  a 
minute. 

It  is  not  in  controversy  that  even  with  the 
exercise  of  ordinary  care  and  skill  in  the 
'operation  of  this  machinery  the  cotton  run- 
ning through  the  "opener"  will  occasionally 
become  dogged  either  In  the  beater  or  in  the 
tunnel  through  which  the  cotton  passes  from 
the  beater.  In  such  a  contingency  It  may 
become  necessary  and  proper  either  to  stop 
all  of  the  machinery  constituting  the  "open- 
er" or  to  stop  only  the  feed  pulley.  In  the 
former  case  a  shipper  is  provided  for  the 
purpose  of  disconnecting  the  beater  from  the 
power  overhead.  This  Is  known  as  the  "big 
shipper,"  and  it  Is  equipped  with  a  long 
wooden  handle  pendent  within  the  reach  of 
the  operative  when  he  Is  standing  on  the 
floor  by  the  side  of  the  machine.  By  thus 
"shipping  the  overhead  belt"  all  parts  of  the 
machine  may  be  stopped  In  about  22  seconds. 
The  small  shipper  on  the  lower  floor  with 
two  Iron  prongs  between  which  the  belt  In 
question  passes  in  running  over  the  feed  pul- 
ley is  operated  automatically  by  a  wire  rope 
from  the  room  above,  and  was  not  designed 
to  be  used  to  take  the  belt  off  of  the  feed  pul- 
ley by  the  operative  on  the  lower  floor. 
Whenever  It  Is  deemed  advisable  to  stop  the 
feed  pulley  without  stopping  the  beater,  the 
operative  removes  the  belt  from  the  feed  pul- 
ley with  his  hand  while  the  machine  is  in  mo- 
tion. By  this  method  the  motion  of  the  pulley 
is  stopped  In  about  four  seconds.  It  Is  not  In 
controversy  that,  when  the  plaintiff  was  em- 
ployed fourteen  months  before  the  accident, 
he  was  Instructed  by  Beauchene,  the  boss 
of  the  picker  room,  both  by  precept  and  ex- 
ample, to  stop  the  feed  pulley  by  removing 
the  belt  with  his  hand  while  the  machine 
was  in  motion;  and  it  is  not  in  dispute  that 
this  had  been  the  practical  method  of  st(H>- 
ping  the  feed  pulley  for  the  entire  IS  years 
during  which  this  machine  had  been  used 
in  the  picker  room.  Overseer  Mitchell,  testi- 
fying for  the  defense,  admits  that  Beauchene, 
the  boss  and  belt  fixer  in  that  room,  was  au- 
thorized to  Instruct  the  operators  to  stop  the 
feed  portion  of  the  machine  in  that  way,  and 
Beauchene  himself  admits  that  he  told  the 
plaintiff  that  that  was  the  way  to  do  it  and 
gave  him  an  illustration  of  bis  manner  of 


doing  it  by  taking  oflT  the  belt  with  bis  own 
tiand  while  the  machine  was  running  at  full 
speed.  It  is  suggested,  however,  that  Bean- 
chene  employed  both  hands  to  do  it,  uslns 
his  left  hand  to  steady  the  small  automatic 
shipper  and  his  right  hand  to  take  off  tlie 
belt;  but  Beauchene  expressly  admits  that,  if 
the  belt  breaks  when  the  <q>eratlTe  is  in  the 
act  of  removing  it  from  the  pulley,  '*lt  will 
fly  Just  the  same  whether  he  Is  taking  it  off 
with  one  hand  or  two."  Although  during 
the  time  the  plaintiff  was  running  the  ma- 
chine the  belt  had  broken  several  times 
prior  to  the  day  of  the  accident,  and  bad 
been  repaired  by  Beauchene,  there  is  no  evi- 
dence that  it  had  ever  broken  before  wMle 
the  operative  was  in  the  act  of  removing  it; 
and  during  the  entire  14  months  of  the  plain- 
tlfTs  service  In  operating  the  machine,  when- 
ever it  became  necessary  to  stop  the  feed 
pulley,  the  belt  was  removed  by  him  in  es- 
sentially the  same  manner  as  when  he  at- 
tempted to  remove  it  at  the  time  of  the  ac- 
cident, and  In  every  instance  without  injury 
to  himsdf  or  the  belt 

In  the  declaration  in  the  plaintiff's  writ  it 
Is  alleged  that  at  the  time  of  the  accident 
the  machine  became  clogged,  and  that  be  at- 
tempted to  stop  It  by  removing  the  belt  In 
question  from  the  pulleys  with  his  hand  and 
took  hold  of  the  belt  with  his  hand  for  that 
purpose ;  but,  wUle  the  machine  and  its  pul- 
leys were  revolving  with  great  speed,  the  belt 
In  question  "by  reason  of  Its  worn,  weak,  de- 
fective and  unsuitable  condition"  suddenly 
broke,  and  with  great  force  and  violence 
came  in  contact  with  the  plalntlfTs  right 
hand  and  arm,  and  pulled  his  right  hand 
and  arm  Into  the  revolving  pulleys  and  otber 
parts  of  the  machine,  and  thereby  broke, 
wounded,  and  lacerated  the  arm,  so  that  It 
became  necessary  to  amputate  it  between 
tbe  elbow  and  shoulder  Joint 

The  plalntlCfB  account  of  the  accident  as 
given  In  his  testimony,  reduced  to  a  narra- 
tive form,  it  is  as  follows:  "I  was  doing  my 
work  on  the  machine.  I  noticed  the  cotton 
was  coming  up  bad  In  the  tunnel.  It  was 
going  up  rolling  and  coming  down,  and  I 
stopped  the  machine  to  get  It  out  of  the  tun- 
nel and  see  what  the  matter  was.  I  did  tbe 
same  as  usual,  as  was  taught  me.  I  stopped 
the  big  strap  by  the  big  shipper.  TlM>n  I 
did  as  usual,  and  went  to  take  off  the  snjaU 
one  with  my  hand.  While  I  was  pulling  it, 
it  broke.  When  I  pulled"  tbe  strap  like  this, 
It  broke,  and  threw  my  arm  this  way.  I  had 
my  left  band  on  the  belt  trying  to  take  It 
off.  I  was  standing  a  step  from  tbe  big 
pulley,  where  I  generally  stood.  I  was  right 
close  to  it  I  took  hold  of  the  belt  with  my 
left  hand.  My  right  hand  was  right  side  of 
me.  The  belt  broke,  and  I  didn't  know  much 
of  anything  afterwards.  I  heard  some  nolsa 
and  it  went  altogether — ^the  noise  and  my- 
self who  had  the  accident  It  went  as  rapid- 
ly as  lightning.  I  heard  something  crack,  but 
at  the  same  time  I  received  everything.    The 
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inacblne  waa  nmnlng  at  tbat  time.  It  was 
moderating.  I  couldn't  say  bow  many  turns. 
I  heard  tlie  strap  break,  and  t^at  la  all  I  saw. 

"Q.  Did  it  Btrllce  yonr  hand?  Did  tlie  i>elt 
atrUce  or  wind  aronnd  yonr  hand. 

"A.  That  la  it  I  thought  it  pat  me  Into 
the  poll^.  I  couldn't  see  how  it  put  me  lik- 
to  tlie  pulley.  It  went  too  fast  It  put  my 
right  arm  into  the  big  pulley  with  spokes  in 
It  and  broke  my  arm'  in  tliree  plaees. 

"In  taking  the  belt  off,  I  did  nothing  to 
break  it  I  always  took  it  off  the  same  way. 
It  was  the  way  they  told  me  to  take  It  off. 

"As  I  pot  my  hand  on  the  belt  It  bsoke, 
and  then  it  twirled  and  caught  my  rl|^t  arm, 
and  pulled  me  into  the  pulley. 

"I  could  have  stopped  the  machine  when  it 
was  clogged  by  taking  hold  of  the  handle  of 
the  big  shipper,  but  I  couldn't  wait  It  had 
to  be  done  Immedlat^y.  It  would  have  re- 
tarded the  work.  My  reason  for  not  waiting 
was  to  do  the  work  faster,  because  we  were 
ordered  to  do  It  that  way.  I  took  hold  of  the 
handle  of  the  shipper  because  I  didn't  know 
(whether  the  cotton  was  clogged)  in  the  tun- 
nel or  down  in  the  beater. 

"The  belt  broke  four  or  five  days  before  I 
got  hurt,  before  the  last  time.  I  was  a  little 
way  off.  We  found  it  broken.  That  part  of 
the  machine  was  stopped.  The  belt  had  bro- 
ken before,  but  a  strap  may  break  and  be  re- 
paired so  it  will  be  just  as  strong  as  It  was 
beforfe  I  didn't  bother  with  the  straps  be- 
cause it  wasn't  my  business.  I  didn't  doubt 
the  strap.    I  thought  it  waa  good." 

When  the  plaintiff  was  Injured,  he  was 
working  on  the  machine  alwie.  No  other  per- 
son witnessed  the  occnrrence.  But  it  was  not 
in  question  that  Immediately  after  the  acci- 
dent the  plaintiff  was  found  lying  on  the  floor 
near  the  machine  at  which  he  had  been  at 
work,  apparently  unconscious,  with  bis  right 
arm  broken  in  three  places,  and  a  cut  on  his 
forehead,  which  was  bleeding.  The  brcdcen 
belt  was  lying  on  the  floor  near  the  pulleys, 
and  "seemed  to  be  twisted  up  in  a  circle." 
There  was  blood  on  the  floor  near  the  belt. 

The  principles  of  law  applicable  to  this 
state  of  facts  are  well  settled  and  familiar. 
They  have  been  so  repeatedly  stated  and  crit- 
ically distinguished  and  applied  In  the  recent 
decisions  of  this  court  that  no  elaborate  dls- 
cuasion  of  them  is  here  required.  The  rela- 
tlon  of  master  and  servant  existed  between 
the  plaintiff  and  the  defendant.  It  was  the 
primary  duty  of  the  defendant  to  use  all  or- 
dinary care  to  provide  a  reasonably  safe 
place  in  which  the  plaintiff  was  required  to 
work,  and  to  provide  and  maintain  reasonably 
safe  and  suitable  machinery  for  him  to  oper- 
ate, so  that  by  the  exercise  of  ordinary  care 
en  bis  own  part  the  plaintiff  oould  perform 
the  service  required  of  blm  without  liability 
to  other  injuries  than  those  resulting  from 
simple  and  nnavoldal>Ie  accidents. 

In  Caven  v.  Granite  Company,  99  Me.  278, 
S9  AtL  285,  the  plaintiff's  death  was  caused 
by  the  breaking  of  a  defective  ^e  in  a  wire 
nA.-65 


I  cable  into  which  the  tackle  had  been  hooked 
I  designed  to  support  a  movable  stage.  It  was 
;  coDLtended  in  behalf  of  the  defease  that  the 
plaintiff  was  charged  with  the  duty  of  the 
master  to  see  that  that  part  of  the  guy  waa 
BufBdent  for  the  purpose;  but  it  appearing 
that  this  was  a  part  of  a  completed  structure 
furnished  by  the  defendant  tor  the  use  of  its 
servants,  and  that  the  plaintiff  was  not  ex- 
pressly charged  by  the  superintendent  with 
any  duty  respecting  It  except  to  select  good 
tackle  and  secure  the  guy  to  its  anchorage, 
it  was  held  that  he  assumed  no  risk  and  waa 
guilty  of  no  negligence.  The  question  is  thus 
treated  in  the  opinion  of  the  court:  "If  the 
appliances  are  of  such  a  cjiaracter  as  to  be 
likely  to  become  weak  or  worn  or  out  of  order 
,  by  time  or  use,  reasonable  care  requires  the 
master  to  make  examinations  or  .Inspections 
at  reasonable  intervals,  in  order  that  defects 
may  be  discovered  and  remedied.  And  the 
servant  has  a  right  so  far,  to  rely  upon  the 
!  presumptions  that  the  master  had  done  its  du- 
ty in  all  these  respects.  The  servant  on  his 
part  is  bound  to  nse  reasonable  care.  He  la 
conclusively  held  to  have  assumed  the  risks 
of  dangers  which  are  known  to  him,  and  as 
well  those  wbleta  are  Incident  to  bis  work, 
and  which  are  obvious  and  apparent  to  one  of 
his  intelligence  and  experience.  Though  be 
may  have  the  benefit  of  the  presumption  that 
hie  master  has  performed  its  duties,  yet  he 
is  bound  to  use  his  eyes  and  his  mind,  and  to 
see  the  things  before  him  which  are  obvious. 
He  is  chargeable  with  knowledge  of  the 
things  and  conditions  which  he  sees,  or  ought 
hy  the  exercise  of  reasonable  care,  to  see. 
And  the  master  has  a  right  to  presume  that 
he  will  see  and  guard  against  obvious  dan- 
gers. If  the  servant  fails  in  this  respect  he 
is  negligent  But  he  Is  not  ordinarily  bound 
to  examine  or  inspect  appliances,  or  to  dis- 
cover dangers  not  obvious.  He  is  not  bound 
to  do  so,  unless  charged  with  that  duty  by 
the  master,  or  by  the  character  of  his  work. 
He  may  rely  upon  the  presumption  that  the 
master  has  inspected." 

That  the  belt  in  question  in  the  case  at  bar 
was  In  tact  defective  and  of  InsnfiSclent 
strength  to  transmit  the  power  and  maintain 
the  velocity  required  of  the  feed  pulley  in  the 
machine  operated  by  the  plaintiff  satisfactor- 
ily appears  from  the  testimony  in  the  case 
cmisldered  in  connection  with  the  appearance 
of  the  belt  Itself  which  is  exhibited  in  evi- 
dence. The  Jury  so  found,  and  there  is  a 
clear  preponderance  of  evidence  in  support 
of  their  finding  upon  that  proposltian. 

The  Jury  also  found  that  the  defendant 
failed  to  exercise  due  care  and  vigilance  in 
regard  to  the  inspection  of  this  belt  and  neg^ 
lected  to  provide  the  machine  with  a  reason- 
ably safe  and  suitable  belt  and  it  Is  the  opin- 
ion of  the  court  that  this  conclusion  cannot 
Justly  be  declared  manifestly  wrong.  The 
testimony  of  Beauchene  himself,  who  was 
charged  with  the  duty  of  the  master  to  make 
the  necessary  tnspectlou  and  repair  of  the 
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belts  in  the  plBlntlfTa  room,  dlBcIoees  an 
unexplained  neglect  o(  duty  on  his  part  to 
make  proper  inspection,  and  a  manifest  fail- 
ure to  appreciate  the  nature  and  extent  of  the 
responsibility  Imposed  upon  him.  He  express- 
ly admits  In  his  testimony  that  he  made  no 
tnspectiCMi  to  discover  defects.    He  says: 

"I  leave  the  belt  to  run  all  he  can  run.  I 
And  out  if  he  break  I  fix  him  up.  If  my 
man  find  out  he  want  fix,  he  tell  me  to  fix  it 

"Q.  Let  it  go  as  long  as  it  would  until  it 
broke,  and  then  yon  would  fix  it?  That  is 
right,  isn't  It,  Mr.  Beauchene? 

"A.  Yes. 

"Q.  Too  didn't  take  the  trouble  to  go 
around  and  look  at  the  lielt  and  see  how  it 
Was? 

"A.  No. 

"Q.  Now,  If  you  saw  a  crack  In  the  belt 
like  that,  wouldn't  you  cut  that  out  too? 

"A  If  I  see  him,  I  fix  the  belt. 

"Q.  If  yon  saw  it,  you  wouldn't  let  the 
belt  run  titaf  way,  would  yon?  . 

"A.  No. 

"Q.  And  that  was  Just  the  way  this  belt 
was  running  when  this  belt  broke,  wasn't  it? 
■niat  is  true,  isnt  it? 

"A.  Well,  it  Is  supposed  to  be  run  that 
way." 

This  man  bad  worked  In  a  picker  room  22 
years  and  bad  served  in  the  plalntHTs  room 
tlie  last  time  4  consecutive  years  immediate- 
ly preceding  the  accident.  According  to  the 
plaintlfTs  testimony,  the  t>elt  broke  and  was 
repaired  by  Beauchene  only  four  or  five  days 
before  the  last  break.  This  is  not  denied  by 
Beauchene.  He  only  states  that  he  does  not 
rememl)er  when  be  last  repaired  it  Beau- 
chene then  kAew  that  the  belt  was  in  use 
when  be  took  charge  of  the  room  four  years 
before,  but  did  not  Imow  how  much  longer  it 
had  been  there.  If  he  had  then  given  the 
belt  such  a  careful  examination  as  bis  duty 
required  Um  to  give  it  and  compared  the 
patent  defects  in  the  other  portions  of  It 
with  the  condition  of  the  broken  ends,  he 
would  doubtless  have  condemned  the  belt  as 
no  longer  safe  and  suitable  for  ,use.  The 
plaintiff  had  only  been  there  14  months, 
and  had  no  knowledge  of  the  age  of  the 
belt  He  had  never  been  charged  with 
any  responsibility  in  the  inspection  of  belts 
and  never  had  any  experience  in  testing 
'  or  specially  observing  the  tensile  strength 
of  leather  which  had  become  cracked  and 
weakened  by  time  and  use.  The  surface 
cracks  were  obvious,  but  they  were  not 
necessarily  serious  defects.  The  plaintiff 
was  not  sufficiently  expert  to  distinguish 
at  a  glance  harmless  surface  cracks  from  the 
destructive  rents  caused  by  great  age  and 
hard  usage.  He  was  Justified  in  assuming 
that  the  decision  of  the  belt  fixer,  Beauchene, 
to  continue  this  t>elt  in  use  after  the  repairs 
made  by  him  four  or  five  days  before  the 
accident  was  a  sufficient  guaranty  of  its 
strength  and  fitness.  He  could  properly  rely 
upon  the  presumption  that  the  duty  of  the 


master  bad  I)eeii  performed.  He  says  bi  "did 
not  doubt  the  belt"  He  "thought  it  was 
good."  Under  these  circumstances,  the  con- 
clusion of  the  Jury  that  the  plaintiff  assumed 
no  risk  and  was  guilty  of  no  negligence  in 
removing  the  belt  as  be  had  been  instructed 
to  do  and  as  he  had  saf^y  done  for  fourteen 
months  prior  to  that  time  cannot  tie  deemed 
manifestly  wrong. 

But  it  is  earnestly  contended  In  behalf  of 
the  defendant  that  the  plaintiff's  account  of 
the  manner  in  which  his  injuries  were  re- 
ceived is  so  improbable  and  so  discredited  liy 
the  evidence  that  it  ought  to  be  rejected  as 
incredible  and  essentially  imtrue.  It  Is  ar- 
gued that  the  belt  did  not  break  in  a  defeo 
tive  or  the  weakest  place,  and  that  the  break- 
ing of  the  belt  did  not  cause  the  accident.  It 
is  suggested  as  a  more  probable  theory  of 
the  plaintifTs  injury  that  in  liia  haste  to 
remedy  the  difficulty  caused  by  the  appfu«nt 
clogging  of  the  cotton  in  the  tunnel,  be  alii>> 
ped  and  plunged  Ills  right  arm  into  the  feed 
pulley  or  under  the  belt  and  that  the  break- 
ing of  the  belt  was  the  effect,  and  not  the 
cause  of  his  accident 

There  is  unquestioned  plausibility  in  the 
theory  thus  suggested,  but  It  appears  to  t>e 
founded  wholly  upon  conjecture,  and  not  up- 
on evidence.  It  will  be  remembered  that  the 
feed  pulley  18  inches  in  diameter  was  ca- 
pable of  282  revolutions  a  minute,  and,  al- 
lowing for  some  reduction  of  speed  after  dis- 
engaging the  power  overhead,  it  was  doubt- 
less making  more  than  200  revolutions  a  min- 
ute at  the  moment  of  the  accident  The 
plaintiff  says:  "I  did  as  usual  and  went  to  ' 
take  off  the  small  strap  with  my  band. 
While  I  was  pulling  it  it  broke,  and  I  didn't 
know  much  of  anything  afterwards.  •  •  • 
It  went  as  rapidly  as  lightning.  •  •  • 
l^e  belt  broke  and  then  it  twirled,  and 
caught  my  right  arm,  and  pulled  me  Into  the 
pulley.  I  couldn't  see  how  It  took  me  into 
the  pulley.  It  went  too  fast"  This  is  a  sne- 
cinct  account  of  an  exciting  occurrence  which 
Inflicted  upon  the  plaintiff  a  grievous  injury 
and  rendered  him  uhconscious.  All  the  in- 
cidents involved  In  it  were  comprised  within 
a  single  instant  of  time;  and  it  is  difficult  to 
conceive  how  a  more  definite  or  precise  state- 
ment of  the  manner  in  which  his  arm  was 
drawn  into  the  pulley,  or  a  more  detailed 
account  of  the  occurrence  could  truthfully  be 
given  by  the  victim.  This  yerslon  of  the  ac- 
cident given  by  the  plaintiff  is  not  contra- 
dicted by  any  direct  evidence  in  the  case,  and 
does  not  appear  to  be  essentially  discredited 
by  circumstances  or  improbabilities. 

With  respect  to  the  suggestion  that  the 
belt  did  not  break  in  the  weakest  place,  it  Is 
only  necessary  to  observe  that  the  diagonal 
course  of  the  rupture  across  the  leather  and 
the  appearance  of  the  broken  ends  of  the 
belt  are  wholly  Inconclusive  evidence  both 
of  the  cause  of  the  breaking  and  of  the 
strength  of  the  belt  at  that  point  in  compari- 
Bou  with  other  obviously  weak  places  in  It 
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There  is  no  controlling  circumstance  to  show 
that  all  parts  of  the  tense  side  of  the  belt 
which  was  carrying  the  load  at  the  moment 
of  the  accident  were  not  subjected  to  an 
egnal  strain,  and,  if  so,  it  Is  an  axiom  la  me- 
chanics that  the  fact  that  the  belt  broke  at  a 
particular  point  Is  sufficient  evidence  that 
that  point  was  the  weakest  place  In  it 

The  further  suggestion  that  the  plalntlfT 
may  hare  put  his  hand  between  the  belt  and 
revolTlng  pulley,  and  thus  caused  the  belt  to 
break,  utterly  falls  to  account  for  the  fact 
that  the  arm  was  broken  and  twisted  In  three 
different  places  extending  from  the  wrist  to 
a  point  near  the  shoulder  for  the  reason  that 
the  arm  would  in  that  event  be  on  the  out- 
side of  the  pulley,  and  not  between  the 
spokes.  The  condition  of  the  arm  when  the 
plaintiff  was  found  by  the  side  of  the  ma- 
chine after  the  accident  tends  to  corroborate 
the  plaintiff's  account  of  his  injuries. 

It  is  finally  contended  that  it  Is  impossible 
that  the  plaintiff's  right  arm  could  have  been 
drawn  between  the  spokes  of  the  pulley  by 
the  twirling  of  the  end  of  a  broken  belt  ac- 
cording to  the  plaintiff's  theory.  But  in  an- 
swer to  an  inquiry  the  defendant's  vritness 
Buchanan,  a  second  hand  with  20  years'  ex- 
perience having  Jurisdiction  of  the  picker 
rooms,  thus  testifies: 

"Q.  Is  there  any  teUing  what  direction  a 
belt  will  go  when  there  is  an  accident  on  the 
machine  and  it  breaks? 

"A.  I  could  hardly  tell  which  way  a  belt 
wIU  go. 

"Q.  If  it  is  around  the  shaft  and  in  any 
way  it  gets  caught  in  the  spokes  of  a  pulley, 
wouldn't  that  be  likely  to  carry  it  aroond 
with  the  pulley  and  twirl  it? 

"A.  If  It  Is  caught  in  the  spokes,  it  would 
be  apt  to.  I  don't  see  how  it  could  do  any 
other  way." 

It  has  been  noticed  that  the  plaintiff  has 
not  assumed  to  know  or  to  state  precisely 
how  his  arm  was  drawn  Into  the  pulley,  but 
it  affirmatively  appears  from  his  account  of 
the  accident  that  he  was  in  the  exercise  of 
ordinary  care,  and  that  in  some  way  the 
breaking  of  the  belt  was  the  proximate  cause 
of  his  injuries.  The  Jury  saw  him  and  Judg- 
ed him.  They  decided  that  his  description 
of  the  occurrence  was  a  truthful  statement, 
and  not  a  fraudulent  invention..  They  found 
that  his  account  of  It  was  not  so  inherently 
unreasonable  and  improbable  and  not  so 
overborne  by  established  facts  and  circum- 
stances that  they  could  not  accept  it  as  the 
basis  of  their  verdict.  They  rendered  their 
verdict  In  accordance  with  it,  and  the  ques- 
tion now  presented  to  the  court  is  "whether 
this  conclusion  could  be  arrived  at  by  fair- 
minded  men  by  any  reasonable  inference 
from  the  evidence,  even  though  other  and 
contrary  Inferences  might  seem  to  us  more 
reasonable."  "To  set  aside  the  verdict  of  a 
Jury  is  to  say  that  the  inference  drawn  by 


the  Jury  is  indisputably  wrong — ^that  no  such 
inference  can\  fairly  be  drawn  by  any  fair- 
minded  men,  that  the  contrary  inference  is 
not  only  the  more  reasonable  inference,  but 
is  the  only  reasonable  Inference."  Tork  v. 
Maine  Cent.  R.  R.  Co.,  84  Me.  117,  24  Atl.  790, 
18  Lw  R.  A.  60.  The  verdict  of  the  Jury  In 
this  case  cannot  be  deemed  unmistakably 
wrong,  and  the  court  is  not  warranted  In  set- 
ting it  aside.* 
Motion  overruled. 

(104  M&  tm 

NORTHPORT  WESLEXAN  GROVE  CAMP- 
MEETING  ASS'N  V.  ANDREWS. 
(Supreme  Judicial  Conrt  of  Maine.     Sept.  10, 
1908.)t 

1.  Dedication   (|  1*)— Natubx  aitd  Essek- 

TIALB. 

"Dedication"  it  the  intentional  appropria- 
tion of  land  b;^  the  owner  to  some  proper  pub- 
lic use,  rcBcrving  to  himself  no  rights  therein 
inconsistent  with  the  full  exercise  and  enjoy- 
ment of  such  use.  The  intention  to  dedicate  is 
the  essential  principle,  and  whenever  that  inten- 
tion on  the  part  of  the  owner  of  tiie  soil  exists 
in  fact  and  is  clearly  manifest  either  by  his 
words  or  acts,  the  dedication,  so  far  as  he  is 
concerned,  ii  made.  If  accepted  and  used  by 
the  public  for  the  purpose  intended,  it  becomes 
complete,  and  the  owner  of  the  soil  Is  precluded 
from  averting  any  ownership  therein  that  is 
not  entirely  consistent  with  the  use  for  which  it 
was  dedicated. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  g  8;    Dec  Dig.  {  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1908-1918;  vol.  8,  pp.  7629,  7630.] 

2.  Dedication   ({   6*)— Ptjuposb  o^— Public 
Pabks. 

The  doctrine  of  dedication  is  applicable  to 
public  parks  and  squares,  and  the  fact  of  dedi- 
cation may  be  e8ta})lished  in  the  same  manner 
as  in  the  case  of  dedication  of  streets  and  high- 
ways. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  f  1 ;   Dec.  EHg.  i  6.»] 

3.  Dedication  (§  19*)— Acts  CoNSTrrnriNG — 
Salbs  wrm  Refebence  to  Hap. 

The  word  "park,"  written  upon  a  block  on 
a  map  of  real  estate,  indicates  a  public  use; 
and,  when  the  owner  of  such  real  estate  makes 
conveyances  of  portions  thereof  by  express  ref- 
erence to  such  map,  such  acts  on  the  part  of 
the  owner,  if  unexplained,  operate  as  a  dedica- 
tion to  the  public  use  of  the  block  so  marked. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  H  40,  46;   Dec.  Dig.  |  19.*] 

4.  Words  and  Phbases— "Pabk." 

A  "park"  may  be  defined  as  a  piece  of 
ground  set  apart  to  he  used  by  the  public  as  a 
place  for  rest,  recreation,  amusement,  and  en- 
joyment. The  full  use  and  benefit  of  a  patk  is 
not  realized  by  the  enjoyment  only  of  an  open 
view  and  the  right  of  passage  upon  it.  The 
right  to  enjoy  the  pleasures  and  advantages  that 
beauty  and  ornamentation  can  aSord  is  also 
included  in  the  uses  and  purchases  of  a  public 
park.  (Citing  Words  and  Phrases,  vol.  6,  p. 
5176.) 

5.  Dedication  ({(  19,  61*)— Acts  Constitot- 
ING — Sales  wriH  Reperencb  to  Map. 

The  plaintiff  in  1786  purchased  a  tract  of 
land  for  an  addition  to  its  camp  ground  at 
Northport  and  caused  the  same  to  be  laid  oat 
into  lots  for  lease  or  sale  with  an  open  space 


.  *Far  other  casea  tee  same  topio  and  section  NUMBER  In  Dee.  ft  Am.  Dlgi.  U07  to  date,  A  Reporter  Indeses 
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of  about  one  acre  for  a  park.  A  plan  of  the 
tract  and  the  laying  out  was  made,  on  which 
the  lots  were  designated  by  numbers  and  the 
open  space  or  parlc  marlced  "Bay  View  Park." 
liOts  were  at  first  leased  "In  i>erpetuam,"  and 
later  others  conveyed  in  fee,  by  express  refer- 
ence to  said  plan.  The  defendant  is  the  owner 
of  4^  lots  adjoining  said  Bay  View  Park.  The 
defendant  cut  certain  grass  standiuj;  and  grow- 
ing in  said  Bay  View  Paiic,  contending  that  this 
was  done  by  him  as  one  of  the  public,  and  an 
adjoining  lot  owner  for  the  purpose  only  of 
beautifying  and  improving  the  satd  park.  The 
plaintiff  then  brought  an  action  of  trespass 
quare  clausum  against  the  defendant.  On  the 
facts,  and  which  are  stated  in  the  opinion,  held: 
(1)  That  there  was  a  dedication  of  the  locus  by 
the  plaintiff  to  the  use  of  the  public  and  the 
adjoining  lot  owners  as  a  park.  (2)  That  by  its 
dedication  of  the  locus  as  a  park  the  plaintiff 
gave  up  and  surrendered  its  ri^ht  to  exercise 
any  acts  of  control  or  possession  of  it  that 
would  binder  the  public  in  the  full  enjoyment  of 
it  as  a  place  of  rest,  of  recreation,  of  amuse- 
ment and  enjoyment,  or  that  would  prevent  the 
public  from  increasing  those  enjoyments  by  its 
adornment  and  ornamentation.  (8)  That  the  de- 
fendant, as  one  of  the  public,  and  an  adjoining 
lot  owner,  had  a  right  to  cut  the  grass  as  he 
did,  for  the  sole  purpose  of  improving  the  park, 
and  that  be  was  not  a  trespasser  In  so  doing. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  iS  40,  46,  116,  120;  Dec.  Dig.  »  19, 
61.*J 

(Official.) 

B^ort  from  Supreme  Judicial  Court,  Wal- 
do Conuty,  at  Law. 

Trespass  quare  clausum  by  the  Nortbport 
Wesleyan  Grove  Ciampmeetlng  Associatiou 
against  Hem7  H.  Andrews.  Case  reported 
to  the  law  court  for  determination.  Judg- 
ment for  defendant 

Trespass  quare  clausum  to  recover  dam- 
ages for  cutting  and  trampling  down  grass 
on  a  lot  of  land  in  Nortbport,  known  as 
"Bay  View  Park."  Plea,  the  general  issue, 
with  brief  statement^  as  follows: 

"Ttiat  the  land  described  in  plalutifTs 
writ,  on  which  it  is  alleged  that  the  trespass 
was  committed  by  the  defendant,  was  ded- 
icated to  tlie  use  of  the  public  and  the  ad- 
joining lot  otvners  by  the  plaintiff  as  a  park 
long  before  the  date  of  the  alleged  trespass 
and  had  been  Improved,  graded,  fertilized, 
and  sown  to  grass  by  the  adjoining  lot  own- 
ers; and  that  the  defendant,  as  one  of  the 
adjoining  lot  owners,  bad  a  legal  right  to 
enter  upon  said  land  and  cut  tlie  grass  there- 
on for  the  purpose  of  improving  and  beauti- 
fying said  park  and  keeping  it  in  proper  con- 
dition for  use  for  the  purposes  for  which  it 
was  designed  and  tiad  been  dedicated;  and 
that  the  defendant,  in  the  exercise  of  his 
legal  right,  and  by  request  of  other  adjoin- 
ing lot  owners,  entered  upon  aaid  land  at 
the  time  alleged  in  the  writ,  and  mowed  the 
grat>t>  thereon,  for  the  purpose  only  of  bene- 
fiting and  improving  said  park,  and  did  not 
injure  said  park  or  damage  the  plaintiff." 

Tried  at  the  April  term,  1008,  Supreme  Ju- 
dicial Court,  Waldo  county.  At  the  conclu- 
sion of  the  evidence,  and  by  agreement  of 


the  parties,  the  ease  was  reported  to  fbe 
law  court  for  determination  upon  tlie  legal- 
ly admissible  evidence. 

The  case  appears  in  the  opinion. 

Argued  before  BOIEBT,  C  J.,  and  SAV- 
AGE, PBABODT,  COBNISH,  KING,  and 
BIBD,  JJ. 

William  P.  Thompson,  for  plalntitE.  Dun- 
ton  &  Morse,  for  defendant 

KINO,  J.  On  report  Action  of  trespass 
quare  clausum  to  recover  damages  for  cut- 
ting and  trampling  down  the  grass  on  a  lot 
of  land  in  Nortbport,  Me.  The  defendant 
justifies  under  a  claim  that  the  locus  had 
been  dedicated  by  the  plaintiff  *>>  the  use  of 
the  public  and  the  adjoining  lot  owners  as 
a. park,  and  that  the  acts  complained  of 
were  done  by  him  as  one  of  the  public  and 
an  adjoining  lot  owner,  and  at  the  request 
of  other  adjoining  lot  owners,  for  the  pur- 
pose only  of  beautifying  and  improving  said 
park  and  rendering  it  more  suitable  for  the 
use  for  which  it  was  dedicated. 

In  1876  the  plaintiff  purchased  a  tract  of 
land  for  an  addition  to  Its  camp  ground  at 
Nortbport  and  caused  the  same  to  be  laid 
out  into  lots  for  lease  or  sale,  with  an  open 
space  of  about  one  acre  for  a  park. 

A  plan  of  the  tract  and  the  laying  out  was 
made,  on  which  the  lota  were  designated  by 
numbers,  and  the  open  space  or  park  marked 
"Bay  View  Park."  Lots  were  at  first  leased 
"in  perpetuam,"  ayd  later  others  conveyed  In 
fee,  by  express  reference  to  said  plan.  The 
defendant  is  the  owner  of  4^  lots  adjoining 
said  Bay  View  Park.  lAeonly  Instrument 
put  ifl  evidence,  sliowlng  title  of  any  of  the 
lots  In  defendant,  Is  dated  May  18,  1881, 
wherein  the  plaintiff  leases  to  the  defendant 
"in  perpetuam  •  •  •"a  certain  lot  on 
their  camp  ground  numbered  according  to 
the  plan  made  by  B.  B.  Miller  of  said  lota, 
and  bounded  as  follows:  Beginning  on  the 
easterly  side  of  Bay  View  Park  at  the  north- 
erly comer  of  lot  No.  314;  thence  southerly 
by  said  lot  and  on  Bay  View  Park  25  feet 
to  a  vacant  lot;  thence  easterly  on  said  va- 
cant lot  50  feet  to  a  stake  and  stones;  thence 
northerly,  by  lot  814,  26  feet  to  a  vacant  lot; 
thence  westerly  on  said  vacant  lot  50  feet 
to  the  place  of  beginning.  Intending  hereby 
to  convey  to  said  Andrews  lot  No.  814  as 
per  said  plan. 

There  is  no  material  conflict  of  testimony 
as  to  the  original  laying  out  of  the  space  for 
a  park  and  Its  subsequent  use  as  such  by 
the  lot  owners  and  the  public  generally,  from 
which  testimony  It  satlsfactorfty  appears: 
That  at  the  ^me  of  the  conveyance  of  lot 
814  to  defendant  the  treasurer  of  the  plain- 
tiff, Mr.  Buggies,  who  was  authorized  to 
make  the  conveyance,  exhibited  to  him  said 
plan  and  promised  that  the  park  designated 
thereon  was  to  be  graded  and  kept  open  as 
a  park;  that  after  several  years,  nothing  ma- 
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terlal  having  been  done  to  Improve  tbe  park, 
tbe  defmdant  raised  amon?  the  lot  owners 
$100  or  more,  to  which  the  plaintiff  added 
$25,  and  this  money  was  expended  by  the 
defendant  In  grading,  fertilizing,  and  seed- 
ing to  gnee  the  park;  that  tbe  lot  owners, 
and  the  public  generally,  have  used  the  park 
since  it  was  laid  out  for  crossing  and  re- 
crosslng  It,  and  as  they  pleased.  The  cir- 
cumstances leading  up  to  the  alleged  acts  of 
trespass,  and  explanatory  of  those  acts,  are 
thus  stated  by  defendant:  '<I  seeded  It  down 
and  kept  seeding  It  down,  as  I  say,  on  the 
day,  and  putting  on  year  after  year  a  good 
deal  of  fertilizer.  But  Mr.  Dickey  (the  su- 
perintendent at  time  of  acts  complained  of) 
claimed  the  grass.  He  didn't  pat  anything 
on,  as  I  say,  for  several  years,  bat  dflimed 
the  grass,  and  I  was  away  from  home  a 
good  deal,  and  when  I  would  get  home  the 
first  of  July,  sometimes  away  along  Into 
July,  perhaps  the  Sth  or  10th,  that  grass 
wouldn't  be  cut  'And  when  It  was  cut, 
growing  so  stout,  especially  on  that  day,  it 
left  It  nothing  but  stubble,  and  It  would  take 
me  all  the  season  to  mow  it  and  trim  it  and 
work  on  It  to  bring  It  in  to  make  a  decent 
grass  plot  of  It.  I  worked  upon  it  the  rest 
of  the  season  every  year  to  try  to  make  it 
look  decent,  but  I  nrged  him,  and  the  others 
tn  anthority,  to  have  It  cut  early,  but  I 
couldn't  get  that  cut  They  did  come  over 
on  Buggies'  part  earlier,  but  our  part  It  was 
almost  Impossible  to  get  it  cut  before  July, 
and,  as  I  say  before.  It  always  looked  rough 
and  coarse.  He  k6pt  cutting  It,  and  I  urg- 
ed htm,  or  tried  to  reason  wjth  him,  to  let  us 
have  It  to  beautify  and  fertilize  at  our  own 
expense  and  cut  frequently,  and  tbe  rest 
of  the  lot  owners  went  to  tbe  association, 
went)  to  the  ofQcers,  and  urged  them  to  let 
OS  have  It  to  care  for  at  our  own  expense; 
but  he  was  determined  not  to  give  It  up  to 
na,  and  I  couldn't  do  anything  with  him. 
At  last  I  made  up  my  mind  that  I  would  cut 
It  and  see  what  they  could  do  with  me." 

Mr.  Dickey  testified  that  be  had  made  an 
arrangement  with  the  association  whereby 
he  was  to  have  the  hay  on  tbe  park  In  con- 
sideration for  certain  work  he  did  on  the 
rest  of  the  grounds  and  trucking,  and  that 
there  was  an  understanding  that  it  should 
be  cut  twice  each  year. 

The  defendant  cut  the  grass  on  the  18tb 
day  of  June,  1907,  and  notified  Mr.  Dickey 
that  be  bad  done  so.  "And  I  told  him  that  I 
didn't  care  for  tbe  grass,  that  was  not  what 
I  was  after,  and  that  he  might  take  It  off, 
and  that  If  he  didn't  take  It  off  I  would." 
This  action  was  immediately  commenced. 

Was  there  a  dedication  by  the  plaintiff  of 
the  locus  to  the  use  of  the  public  and  tbe  lot 
owners  as  a  park?    We  think  there  was. 

"Dedication"  is  tbe  intentional  appropria- 
tion of  land  by  the  owner  to  some  proper 
public  use,  reserving  to  himself  no  rights 
tberein  Inconsistent  with  the  full  exercise 
and  tiBjOfmeat  of  micb  nsse.    The  intention  to 


dedicate  is  the  essential  principle,  and  wban- 
ever  that  Intention  on  the  part  of  the  own- 
er of  the  soil  exists  in  fact  and  Is  dearly 
manifest  either  by  bis  words  or  acts,  tbe 
dedication,  so  far  as  he  is  concerned,  Is  made. 
If  accepted  and  used  by  tbe  public  for  the 
purpose  Intended,  it  becomes  complete,  and 
the  owner  of  the  soil  Is  precluded  from  as- 
serting any  ownership  therein  that  Is  not  en- 
tirely consistent  with  tbe  use  for  widch  It 
was  dedicated. 

Judicial  decisions  explanatory  of  the  prln- 
dpies  upon  which  the  doctrine  of  dedication 
rests  have  so  multiplied,  and  are  so  uniform 
in  reasoning,  that  but  few  dtatlons  need 
here  be  made.  Prof.  Dillon  says  (Dill.  Mun. 
Corp.  [4th  Ed.]  630):  "The  subject  may  be 
advantageously  presented  by  referring  to  the 
leading  case  of  City  of  Cincinnati  v.  White, 
6  Pet  431.  8  U  Ed.  4S2,  decided  by  the  Su- 
preme Court  of  the  United  States,  which  has 
been  extensively  followed  by  the  state  tribn- 
aals,  and  Is  everywhere  recognized  as  m 
sound  exposition  of  the  peculiar  doctrines  of 
the  law  respecting  the  rights  which  may  be 
parted  with  by  the  owner  and  acquired'  by 
the  public  under  the  doctrine  of  dedication. 
*  *  *  In  its  opinion  in  the  case  Just  men- 
tioned, the  Supreme  Court  assert  or  assent 
to  the  following  principles:  (1)  Tbat  It  is 
not  essential  to  a  dedication  that  the  legal 
title  should  pass  from  tbe  owner.  (2)  Nor  la 
it  essential  that  there  should  be  any  grante* 
of  the  use  or  easement  in  esse  to  take  tbe 
fee,  such  cases  being  exceptions  to  the  general 
rule  requiting  a  grantee.  (8)  Nor  is  a  deed 
or  writing  oecessary  to  constitute  a  valid 
dedication.  It  may  be  by  parol.  (4)  No  spe- 
cific length  of  possession  is  necessary  to  con- 
stitute a  valid  dedication.  AU  that  is  re- 
quired is  the  assent  of  the  owner  of  the  soil 
to  tbe  public  use,  and  the  actual  enjoyment 
by  the  public  of  the  use  for  such  a  length  at 
time  that  the  public  accommodation  and  pri- 
vate rights  would  be  materially  affected  by 
a  denial  or  interruption  of  the  enjoyment" 

In  that  case  (Cincinnati  v.  White)  the  ques- 
tion discussed  was  tbe  dedication  of  a  public 
park.  It  is  there  said:  "And  after  being 
thus  set  apart  for  public  use,  and  enjoyed  as 
such,  and  private  and  Individual  rights  ac- 
quired with  reference  to  It  the  law  consid- 
ers it  in  the  nature  of  an  estoppd  in  pals, 
which  precludes  the  original  owner  from  re- 
voking such  dedication.  It  is  a  violation  of 
good  faith  to  the  public  and  to  those  who 
have  acquired  private  property  with  a  view 
to  tbe  enjoyment  ot  the  use  thus  publldy 
granted." 

Tbe  following  are  a  few  of  the  cases  in 
which  tbe  same  prlndples  have  been  dear- 
ly announced :  Hunter  v.  Trustees  of  Sandy 
Hill,  6  Hill  (N.  T.)  411;  Village  of  Mankatov. 
Willard.  13  Minn.  13  (Oil.  1)  97  Am.  Dec  206; 
People  V.  Marin  County,  103  CaL  223,  87  Pac. 
203,  26  U  R.  A.  659;  Bates  v.  aty  of  Bdoit 
103  Wis.  90,  78  N.  W.  1102 ;  Palen  v.  Ocean 
aty,  64  N.  J,  Law.  669,  46  AtL  774;  Wood  « 
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Hard,  34  N.  J.  Iaw,  87-88;  Abbott  v.  Cot- 
tage City,  143  Mass.  521,  10  N.  £2.  325,  58  Am. 
Rep.  143;  Attorney  General  v.  Abbott,  154 
Mass.  323,  828,  28  N.  E.  346,  13  L.  B.  A'  251 ; 
2  Dill.  Mun.  Corp.  (4th  Ed.)  630  et  seq.;  Cyc. 
vol.  13,  pp.  448,  453,  455 ;  Bartlett  v.  Bangor, 
67  Me.  460;  Heselton  t.  Harmon,  80  Me.  326, 
14  Atl.  286;  City  of  Indianapolis  v.  Kings- 
bury, 101  Ind.  200,  51  Am.  Rep.  749. 

The  doctrine  of  dedication  Is  applicable  to 
public  parks  and  squares,  and  the  fact  of 
dedication  may  be  established  in  the  same 
manner  as  In  the  case  of  streets  and  high- 
ways. Dill.  Mun.  Corp.  (4th  Ed.)  644,  and 
notes ;  Rhodes  v.  Town  of  Brlghtwood,  145 
Ind.  21,  43  N.  B.  942 ;  Abbott  v.  Cottage  City, 
143  Mass.  521,  523,  10  N.  E.  325,  58  Am.  Bep. 
143,  and  cases  there  collected. 

"Where  the  words  ^public  square'  are  used 
on  a  plat,  that  is  an  unrestricted  dedication 
to  public  use."  Dill.  Mun.  Corp.  (4th  Ed.)  645. 
And  the  same  author  adds:  "The  word  'park,* 
written  upon  a  block  on  a  map  of  city  proper- 
ty. Indicates  a  public  use;  and  conveyances 
made  by  the  owners  of  the  platted  land  by 
reference  to  such  map  operate  conclusively 
as  a  dedication  of  the  block." 

In  Abbott  T.  Mills,  8  Tt  626,  23  Am.  Dec. 
222,  it  is  said:  "Whenever  a  public  square 
or  common  Is  marked  out  or  set  apart  by  the 
owner,  and  individuals  are  Induced  to  pur- 
diase  lots  of  land  bordering  thereon  in  the 
expectation  held  out  by  the  proprietors  that 
It  should  so  remain,  or  evm  if  there  are  no 
marks  upon  the  ground,  but  a  map  or  plan  is 
made,  and  lots  marked  thereon  and  sold  as 
such,  It  is  not  competent  for  the  proprietors 
to  disappoint  the  expectations  of  the  pur- 
chasers by  resuming  the  lands  thus  set  apart 
and  appropriating  them  to  any  other  use." 

Our  own  court  has  adopted  and  applied 
the  same  principles.  In  Bartlett  v.  Bangor, 
67  Me.  400,  464,  Walton,  J.,  delivering  the 
opinion  of  the  court,  said :  "When  the  owner 
of  land  within  or.  near  to  a. growing  village 
or  city  divides  it  into  streets  and  building 
lots,  and  makes  a  plan  of  the  land  thus  divid- 
ed, and  then  sells  one  or  more  of  the  lots 
by  reference  to  the  plan,  he  thereby  annexes 
to  each  lot  sold  a  right  of  way  in  the  streets, 
which  neither  he  nor  his  successors  in  title 
can  afterwards  Interrupt  or  destroy." 

Applying  these  principles  In  the  case  now 
under  consideration,  we  find  all  the  essential 
elements  of  k  complete  dedication  of  the  lo- 
cus by  the  plaintiff  to  the  use  of  the  public 
and  the  adjoining  lot  owners  for  a  park  es- 
tablished by  the  evidence.  Here  was  a  divid- 
ing of  a  tract  of  land  bordering  on  the  sea- 
shore into  small  lots  for  sale,  the  setting 
apart  of  a  portion  of  the  tract  for  a  park, 
the  representation  of  the  platting  by  *  plan 
showing  the  lots  by  numbers  and  the  locus 
as  "Bay  View  Park,"  the  exhlbltlori  of  the 
plan  to  purchasers,  the  selling  of  lots  by  ex- 
press reference  to  the  plan,  the  promise  that 
the  park  should  be  graded  and  kept  open  as 
such,  and  its  use  by  the  lot  'Owners  and  the 


public  generally  at  fhelr  pleasure  continuous- 
ly for  a  long  period  of  years,  daring  whicb 
they  hove  improved  and  beautified  it  at  their 
own  expense. 

An  intention  on  the  part  of  the  plaintiff 
to  dedicate  the  locus  to  the  public  use  as  a 
park  was  thus  clearly  manifested  by  its  acts 
and  statements  explanatory  of  those  acts. 
Upon  that  intention  so  expressed  the  public 
and  Individual  citizens  had  a  right  to  act, 
and  did  act,  purchasing  lots  with  the  assur- 
ance that  they  were  to  have  the  fall  benefit 
and  enjoyment  of  the  locus  as  a  public  park, 
and  entering  upon  and  using  the  same  for 
such  purpose.  The  conclusion  therefore  must 
be  that  a  complete  dedication  has  resulted. 

We  think  such  dedication  affords  the  de- 
fendant a  Justification  of  his  acts  complain- 
ed of. 

It  is  true  that  the  fee  of  the  soil  remains 
in  the  plaintiff,  for  a  commcm-law  dedica- 
tion does  not  pass  the  fee;  but  by  the 
dedication  the  plaintiff  Is  estopped  from  ex- 
ercising any  use  and  control  of  the  locus  in- 
consistent with  the  full  use,  benefit,  and  en- 
joyment of  it  by  the  public  as  a  park.  The 
plaintifTs  limitations  as  to  its  use  and  con- 
trol of  the  locus  must  therefore  be  consider- 
ed and  determined  with  reference  to  the  nse 
for  which  It  was  dedicated — a  park.  In  or- 
der to  carry  into  effect  such  intended  use, 
a  more  enlarged  right  of  control  in  the  pub- 
lic may  be  required,  with  a  consequently  di- 
minished right  in  the  plaintiff,  than  in  the 
case  of  some  other  public  uses,  such  as  high- 
ways and  streets. 

A  "park"  may  be  defined  as  a  piece  of 
ground  set  apart  to  be  used  by  the  public 
as  a  place  for  rest,  recreation,  exercise, 
pleasure,  amusement,  and  enjoyment.  See 
cases  collected  under  Words  and  Phrases, 
vol.  6,  p.  6176,  title  "Park."  The  fnU  use 
and  benefit  of  a  park  is  not  realized  by  the 
enjoyment  only  of  an  open  view  and  tibe 
right  of  passage  upon  it  The  right  to  en- 
Joy  the  pleasures  and  advantages  that 
lieauty  and  ornamentation  may  afford  is  al- 
so included  in  the  usee  and  purposes  of  a 
public  park. 

Accordingly,  by  its  dedication  of  the  locus 
as  a  park  the  plaintiff  gave  up  and  surren- 
dered its  right  to  exercise  any  acts  of  con- 
trol or  possession  of  it  that  would  hlndo' 
the  public  In  the  full  enjoyment  of  it  as  a 
place  of  rest,  of  recreation,  of  amusement 
and  enjoyment,  or  that  would  prevent  the 
public  from  Increasing  those  enjoyments  by 
its  adornment  and  ornamentation. 

To  maintain  this  action  of  trespass  quare 
clausum  the  plaintiff  must  show  that  not- 
withstanding the  dedication  it  still  retained 
the  possession  and  control  of  the  locos  suffi- 
ciently to  have  the  grass  growing  thereon 
refnatn  uncut  until  It  ripened  into  hay,  or  at 
least  rmtll  it  saw  fit  to  cut  it  If  such  pos- 
session and  control  by  the  plaintiff  would 
interfere  with  the  full  enjoyment  by  the 
public  of  the  use  at  the  locus  as  a  park,  tiioi 
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It  follows  that  the  plaintiff  bad  not  such 
rlgbt  of  possession  and  contioK  Wbether 
or  not  the  grass  growing  npon  this  park,  If 
left  nncut  until  It  ripened  Into  hay,  or  late 
In  the  season,  would  lessen  the  benefits  and 
enjoyments  which  the  public  could  derive 
from  the  park.  Is  a  question  of  fact  We 
think  It  would,  and  that  the  park  would  be 
made  more  suitable  for  use,  and  afford  more 
pleasure  and  enjoyment  to  those  entitled  to 
Its  use.  If  the  grass  were  cut  earlier  and 
oftener.  It  must  afford  less  pleasure  to 
travel  through  tall  grass,  especially  when 
wet  by  dews  and  fogs,  than  to  wa;lk  over  a 
closely  cut  surface;  so,  too,  the  coarse  and 
seared  stubble  of  a  late  cutting  Is  less  at- 
tractive to  the  eye  than  the  green  of  a  well- 
kept  lawn. 

The  mnnlclpal  authorities  might  have  ex- 
ercised control  over  the  park  and  Improved 
it,  but  they  did  not  The  Individual  citizens 
Interested  In.  It  and  entitled  to  its  enjoyment 
had  the  right  to  do  that  which  was  reason- 
ably necessary  to  Improve  the  park  and  ren- 
der It  more  suitable  for  the  uses  for  which 
it  was  intended.  Attorney  General  v.  Ab- 
bott, 154  Mass.  327,  828,  28  N.  E.  346,  13  L. 
B.  A.  251;  Heselton  v.  Harmon,  80  Me.  326, 
14  AtL  286. 

The  acts  of  defendant  In  cutting  the  grass 
were  done  only  for  the  purpose  of  Improv- 
ing the  park,  and  in  the  opinion  of  the  court 
■o  resulted. 

It  would  hardly  be  contended  that  defend- 
ant could  be  held  in  trespass  for  raking  dan- 
gerous rocks  from  footpaths  over  the  park, 
or  removing  unsightly  underbrush,  or  even 
cutting  and  destroying  weeds  and  thistles 
growing  thereon.  Wherein  is  there  a  dis- 
tinction In  principle  between  such  cases  and 
the  one  at  bar?  We  think  the  defendant 
as  one  of  the  public,  and  an  adjoining  lot 
owner,  had  a  right  to  cat  the  grass  as  he 
did,  for  the  sole  purpose  of  improving  the 
park,  and  that  he  was  not  a  trespasser  In 
so  doing. 

It  is  suggested  that  Inconveniences  may 
result  by  reason  of  some  possible  conflict  in 
the  ideas  of  those  interested  In  the  park  as 
to  what  acts  would  Improve  and  benefit  It 
That  Is  possible,  but  not  probable.  As  before 
mentioned,  the  municipal  authorities  may 
take  charge  of  it  under  authority  to  make 
by-laws  and  ordinances  "for  the  proper  pro- 
tection and  care  of  public  parks  and  squares." 
Rev.  St,  c.  4,  i  93,  par.  6.  If  any  one  does 
that  which  will  render  the  locus  less  suit- 
able or  useful  as  a  park,  or  unlawfully  In- 
terrupts the  rightful  enjoyment  of  It  by  oth- 
ers, he  may  be  restrained;  and  It  is  not 
probable  that  rivalry  for  Its  Improvement 
In  fact  will  exist  to  the  extent  .of  Inconven- 
ience. 

It  follows  that  this  action  Is  not  main- 
tained, and  the  entry  will  be: 

Judgment  for  defendant. 


aO*  M«.  401) 

■  PITOBBR  ▼.  W1B3BBB. 

(Supreme  Judicial  Court  of  Maine.     Nov.  6, 
19G8.) 

1.  Appeal  uxd  E^rob  (S  1032*)— Habmi^ss 
Ebbob. 

It  is  not  enoneh  for  the  excepting  party  to 
show  that  eJtcluded  evidence  was  legally  adniig- 
sible.  He  mnst  show  that. its  exclusion  was 
prejudicial  to  him. 

■  [Ed.  Note. — For  other  cases,  see  Api)eal  and 
Error,  Cent  Dl»  |  404»;  Dec.  Dig.  8  1032.*] 

2.  Appeal  and  Ebbob  (|  1056*)— (Exclttsiok 

OF  EVIDENCB— HABULESS  EBBOB. 

When  an  issae  of  fact  is  detecmined  In 
favor  of  the  exceptinp  party,  the  exclusion  of 
evidence  offered  by  him  on  that  issue  has  not 
prejudiced  him,  unless  it  appears  that  the  ex- 
cluded evidence  tended  to  increase  or  diminish 
in  bis  favor  the  results  of  the  finding. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4190 ;  Dec.  Dig.  S  1056.*] 

3.  Appeal  akd  Ebbob  ({  1056*)— Exolusior 
or  EviDERCK— Habmless  Ebbob. 

In  an  action  for  the  agreed  price  of  prop- 
erty sold  and  delivered,  it  appeared  that  the  juiy 
found  that  material  misrepresentations  were 
made  by  the  vendor  in  the  sale,  and  that  the 
damages  assessed  were  reduced  by  reason  of 
such  misrepresentations.  Held,  that  evidence 
that  such  misrepresentations  had  been  made  to 
other  parties  than  the  defendant  could  not  af- 
fect the  question  of  damages,  and  that  its  ex- 
clusion was  not  pifejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  4190;  Dec.  Dig.  i  1056.*] 

(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Androscoggin  County. 

Action  by  J.  B.  Pitcher  against  Wallace  E. 
Webber.  Verdict  for  plaintiff,  and  defendant 
excepts  and  moves  for  a  new  trIaL  Motions 
and  exceptions  overruled.  Judgment  on  ver- 
dict 

See,  also,  103  Me.  101,  68  Aa  693. 

Assumpsit  on  account  annexed  to  recover 
the  sum  of  $750  for  an  antomoblle  alleged 
to  have  been  sold  and  d^Ivered  by  the  plains 
tiff  to  the  defendant 

Plea,  the  general  Issue,  togrether  with  a 
brief  statement  setting  up,  as  a  defense, 
breach  of  warranty,  no  delivery  or  accept- 
ance, the  statute  of  frauds,  and  rescission; 
the  defendant  also  stating  In  his  brief  state- 
ment that  be  claimed  to  recoup  certain  sums 
laid  out  by  him  on  the  automobile,  and  also 
to  recoup  "whatever  expense  he  may  be  pnt  to 
In  the  defense  of  this  action.  Including  a  rea- 
sonable amount  for  counsel  fees  and  for  cost 
of  witnesses,  and  for  such  further  and  special 
damage  as  he  may  be  able  to  prove  on  the 
trial  hereof." 

This  case  was  first  tried  at  the  April  term. 

1907,  Supreme  Judicial  Court,  Androscoggin 
County,  and  the  plaintiff  recovered  a  verdict 
for  ^26.25.  On  exceptions  filed  by  the  de- 
fendant, a  new  trial  was  ordered.  See  Pitch- 
er V.  Webber,  103  Me.  101,  68  Ati.  593.  The 
case  was  again  tried  at  the  January  term, 

1908,  of  said  court  in  said  county.     Verdict 
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far  plaintiff  for  ^10.  Tbe  defendant  ex- 
cepted to  varloni  mllnga  made  l>7  the  presid- 
ing Justice  during  the  trial,  and  alao  filed  a 
general  motion  for  a  new  trlaL 

Argued  before  EMERY,  C.  J.,  and  WHITE- 
HOUSE,  FEABODY,  SPEAR,  and  BIRD,  JJ. 

-McGilllcuddy  &  Morey,  for  plaintiff. 
George  G.  Webber,  for  defendant 

EMERY,  0.  J.  Thia  wa«  an  action  to  re- 
cover the  agreed  price  of  an  automobile  alleg- 
ed to  have  been  sold  and  delivered.  The  de- 
fendant denied  acceptance,  but  we  find  la 
the  evidence  enough  to  warrant  the  verdict 
that  there  wae  an  acceptance.  The  defendant 
further  contended  that  the  antomoblle  was 
not  as  represented,  and  that,  if  accepted,  he 
effected  a  rescission  by  seasonably  tendering 
it  back,  which  tender  was  refused.  There 
was  evidence,  however,  that  the  automobile 
was  injured  through  the  negligence  of  the 
defendant's  servant  after  it  came  into  his 
possession,  which  injuries  were  not  repaired 
before  the  tender  of  redelivery.  This  evi- 
dence warranted  the  Jury  in  finding  there 
was  no  effectual  rescission,  since,  to  effect  a 
rescission  of  a  sale,  the  article  must  be  rede- 
livered or  tendered  back  in  as  good  condition 
as  when  received,  unless  injured  without  the 
fault  of  the  purchaser. 

One  other  issue  of  fact  In  the  case  was 
whether  the  plaintiff's  agent  made  certain 
material  misrepresentations  concerning  the 
automobile  to  induce  the  plaintiff  to  purchase. 
Upon  this  issue  there  was  evidence  in  favor 
of  the  defendant,  but  be  further  offered  in 
evidence  the  testimony  of  other  persons  to 
the  effect  that  tbe  plaintiff's  agent  had  made 
similar  representations  to  them  about  the 
automobile.  This  evidence  was  excluded, 
and  the  defendant  excepted. 

The  verdict,  however,  shows  that  the  de- 
ftadant  was  not  prejudiced  by  the  exclusion 
of  the  evidence  offered  and  excluded.  The 
agreed  price  was  $7S0,  or  at  least  $725,  in 
April,  1908.  Had  there  been  no  misrepresen- 
tations, the  verdict,  if  for  the  plaintiff  at 
all,  must  have  bera  for  that  sum  and  inter- 
est from  the  date  of  the  sale,  April,  1906,  to 
the  time  of  the  verdict,  January,  1908,  or 
more  than  $800.  The  verdict  was  for  $510 
only.  To  have  cut  the  agreed  price  down  to 
that  sum  the  Jury  must  have  found  that  ma- 
terial misrepresentations  were  made ;  that  is, 
must  have  found  for  the  defendant  upon  the 
issue  upon  which  he  offered  the  excluded  evi- 
dence. 

Granting,  arguendo,  that  the  offered  evi- 
dence would  have  tended  to  prove  the  af- 
firmative of  tbe  issue,  it  Is  not  made  to  ap- 
pear that  it  would,  or  even  might,  have  redac- 
ed  the  amount  of  the  verdict  still  more. 
Whether  it  would  or  not  Is  at  the  most  mere- 
ly conjectural.  The  verdict  being  in  the 
defendant's  favor  upon  the  issue  in  question. 


and  it  not  bttag  ihovn  tbat  the  offered  evi- 
dence would  or  even  miglit  Iiave  effected  a  re- 
sult more  favorable  to  the  defendant,  lie 
clearly  was  not  prejudiced  by  its  ezdasion. 
and  is  not  entitled  to  a  new  trial  on  tliat 
account. 

Motion  and  exceptions  overruled. 

Judgment  on  the  verdict 

(U4Ka.  sao) 

WEBBER  HOSPITAIi  ASS'N  et  aL  v.  Me- 
KENZIB. 

McKBNZIB  V.  MUCHMORB  et  al. 

(Supreme  Judicial  Court  of  Maine.     Sept   5, 
1008.) 

1.  Wnxs  (I  esi*)  —  CouBTS  (I  472*)  —  Chabi- 

Tixs  (8  l4*)— Failuse  to  Naicc  TaoarcB — 

Effkct — JnaisnicnoH  —  Bquitt  Coubts  — 

Gift  to  Hobpitai,. 

Although  no  trustee  ia  named  in  a  will,  yet 
a  valid  trust  once  created  is  never  allowed  to 
fail  for  want  of  a  trustee.  The  executor  may 
be  held  to  act  as  trustee,  or  the  court  may  ap- 
point one. 

Allegations  as  to  the  misconduct  of  an  execu- 
tor and  trustee  cannot  be  coneidered  by  the 
Supreme  Judicial  Court  sitting  in  equity  npon 
the  construction  of  a  will.  Sudi  alienations  aie 
within  the  exclusive  Jurisdiction  of  toe  probate 
court  In  the  first  instance  and  of  the  Snpreme 
Judicial  Court  sitting  as  the  Supreme  Cmirt  of 
Probate  on  appeal  in  the  last  instance.  A  tes- 
tator's will  contained  the  following  residoaxy 
clause: 

"The  balance  of  my  estate  and  property  real 
and  personal  and  all  tbat  shall  accme  to  said 
estate,  not  otherwise  mentioned  to  constitate  a 
fund  which  when  it  shall  have  amounted  to  sev- 
enty-Sve  thousand  dollars  the  income  from 
which  to  t>e  and  for  the  maintenance  of  a  free 
hospital  in  Biddeford,  Maine,  where  the  unfor- 
tunate may  receive  good  care  and  skillful  treat* 
ment. 

"It  a  hospital  shall  not  have  been  built  when 
the  above  hospital  fund  shall  have  amounted 
to  seventy-five  thousand  dollars,  twenty-five 
thobsand  dollars  of  the  principal  may  t>e  used 
for  building  one  provided  a  sufficient  sum  is 
guaranteed  for  its  maintenance. 

"The  above  fund  to  be  a  memorial  to  my  be- 
loved wife,  Eliza  P.  Webber." 

Stella  F.  Ripley  was  named  as  one  of  the 
executors  in  the  will  without  bond,  "leaving  the 
other  executor  to  the  discretion  of  the  judge  of 
probate."  The  said  Stella  F.  Ripley  duly  quali- 
fied as  executrix  under  the  will,  but  no  co- 
executor  was  appointed,  and  the  said  Stella  F. 
Ripley  settled  the  estate  as  sole  executrix.  No 
trustee  being  named  in  the  will,  the  said  Stella 
F.  Ripley  upon  her  own  petition  was  thai  ap- 
pointed trustee  by  the  probate  court,  and  after- 
wards, having  married  one  McKenzie,  she  sur- 
rendered her  former  letters  of  trusteeship,  and 
was  appointed  trustee  anew  under  the  name  of 
Stella  K.  McKenzie.  Two  Biddeford  corpora- 
tions, the  Trull  Hospital  and  the  Webber  Hos- 
pital Association,  were  claimants  for  the  benefit 
of  the  alleged  trust  fund  created  by  the  afore- 
said residuary  clause.  These  corporations  were 
not  in  existence  at  the  time  of  the  execution  of 
the  will  or  at  the  death  of  the  testator. 

Held:  1.  Tliat  a  valid  trust  was  created  by 
the  will,  and,  although  no  trustee  was  named  in 
the  will,  yet  a  trustee  has  already  l>een  appoint- 
ed by  the  probate  court 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  I  leOO ;  Dec.  Dig.  i  681  ;•  Courts,  Dec 
Dig.  !  472  ;*   Charities,  Dec  Dig.  J  14.*] 
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2.  Ghabiths  ff  4*)— IiiF08BiBii.nT  or  Fcii- 

FttLMKUT— "FBKI.  " 

That  the  word  "free"  In  the  residuary 
elanse  is  used  in  the  sense  of  thrown  open  or 
made  accessible  to  ail  open  for  the  public  use. 
It  does  not  prohibit  receiving  compensation  from 
those  able  to  pay,  and  at  the  same  time  no 
charge  is  to  l>e  made  against  those  unable  to 
pay. 

[Eid.  Note.— For  other  cases,  see  Charities, 
Dec.  EHg.  I  4.* 

For  other  definitions,  see  Words  and  Phrases, 
TOl.  8,  pp.  2062-2963.] 

8.  Chawtim  (8  20*)— Gist  to  Hobpitai,. 

That  the  Trull  Hospital  is  not  entitled  to 
the  benefit  of  the  trust  fund.  It  is  a  private  en- 
terprise organized  with  a  capital  stock  under 
Rev.  St.  c.  47,  governing  business  corporations, 
all  of  the  stoidc  being  held  by  the  shysician  in 
charge  and  three  other  member*  of  his  family. 
It  is  neither  a  public  nor  a  charitable  institu- 
tion, and  does  not  meet  the  requirements  of  the 
will.  Such  an  institution  is  not  a  public  chai^ 
ity,  even  if  indirectly  it  serves  ehantabl*  ends. 
USA.  Note.— For  other  cases,  see  Charities, 
Dec.  IMg.  I  20.*] 

4.  CHAHimra  (f  20*)— Out  to  Hospitai.. 

That  the  Webber  Hospital  Association  Is 
entitled  to  the  benefit  of  the  trust  fund.  It  was 
organized  under  Rev.  St.  c.  S7,  governing  chari- 
table and  benevolent  organizations  for  the  ad- 
mitted purpose  of  cairns  out  the  provisions  of 
this  wilL  It  has  a  membership  oi  about  850. 
It  is  treating  patients  gratuitously.  It  comes 
within  the  letter  and  spirit  of  charitable  cor- 
poration whose  distinctive  feature  is  that  it  has 
BO  capital  stock,  and  no  provision  tor  making 
dividends  or  profits,  deriving  its  funds  mainly 
from  public  and  private  charity  and  holding 
them  in  trust  for  the  object  of  the  institution. 

[Bd.  Note.— For  oth^r  cases,  see  Charities, 
Dec.  Dig.  I  20.*] 

B.  ExKCUTiow  OF  Tbust. 

That,  when  the  principal  of  the  trust  estate 
amounts  with  its  accumulations  to  $75,000,  the 
trustee  is  authorized  and  directed  to  i>ay  over 
semiannually  to  the  treasurer  of  the  Webber 
Hospital  Association  for  its  use  the  Income  of 
the  trust  fund.  When  that  time  arrives,  the 
association  may  have  already  built  a  hospital. 
If  not,  the  trustee  may  use  $25,000  of  the  prin- 
cipal for  that  purpose,  if  a  sufficient  sum  la 
Siaranteed'  by  others  parties,  so  that  with  the 
come  from  the  tenuuning  (50,000  its  mainte- 
nance is  assured.  If  in  the  future  the  principal 
can  be  properly  paid  to  the  association  to  be 
held  in  trust,  appropriate  proceedings  can  be 
had  therefor. 
(OffidaiL) 

Report  from  Sapreme  Judicial  Court,  Tork 
County,  at  Law.  • 

Separate  bills  by  the  Webber  Hospital  As- 
sociation and  otbers  against  Stella  R.  Mc- 
Kenzle,  executrix  and  trustee  under  the  will 
of  Moses  W.  Webber,  deceased,  and  by  Stella 
R.  McKenzle,  as  trustee,  against  Charlotte 
Muchmore  and  otbers  for  the  construction 
of  the  will  of  Moses  W.  Webber,  deceased, 
and  the  mode  of  executing  the  trust,  if  any, 
created  by  the  will.  Cases  reported  to  the 
law  court  for  determination.  Will  construed, 
and  mode  of  executing  the  trust  declared. 

Two  bills  In  equity  asking  for  tbe  construc- 
tion of  the  will  of  Moses  W.  Webber,  late 
of  Blddeford,  deceased,  and  tbe  mode  of  ex- 


ecntlns  tbe  trust  if  one  was  created  by  tbe 
wlU. 

Tbe  bill  la  tbe  fltat-named  case  was  filed 
September  6,  1905,  and  was  brought  by  the 
Webber  Hospital  Association,  a  corporation 
located  at  Blddeford,  and  Charlotte  Much- 
more,  Phcsbe  Ooodwln,  and  Johanna  Murray, 
belts  at  law  of  the  said  Moses  W.  Webber, 
against  the  defendant,  Stella.  U.  McKenzle, 
in  ber  capacity  as  executrix  of  tbe  aforesaid 
will  "and  also  In  her  capacity  as  trustee 
of  a  fund  created  by  and  under  the  provisions 
of  said  last  will  and  testament  of  said 
Webber,  for  a  hospital  in  said  Blddeford, 
'where  tbe  unfortunate  may  receive  good 
care  and  skillful  treatment'"  March  15, 
1906,  the  Trull  Hospital,  a  corporation  locat- 
ed at  Blddeford,  was  made  a  party  plaintiff 
by  agreement  of  all  tbe  parties.  At  the  fol- 
lowing September  term  of  the  Supreme  Judi- 
cial Court  all  the  plaintiffs,  except  tbe  Web- 
ber Hospital  Association  and  the  Trull  Hos- 
pital, withdrew  by  ctmsent  of  the  defendant. 
To  this  .bin  tbe  defendant  filed  a  demurrer 
and  answer. 

Tbe  bill  In  the  last-named  case  was  filed 
January  2, 1906,  and  was  brought  by  the  said 
Stella  R.  McKenzle  "in  ber  omclal  capacity 
as  trustee  by  and  under  the  last  will"  of  the 
aforesaid  Moses  W.  Webber  against  the  afore- 
said Charlotte  Muchmore,  Phoebe  Goodwin 
and  Johanna  Murray,  "and  against  any  and 
all  unknown  pretended  supplicants  or  pre- 
tended claimants  in  aity  way  relating  to  the 
last  will  and  estate  of  said  Webber,  being 
all  tbe  parties  Interested,  or  claiming  to  be 
Interested,  In  tbe  subject-matter  of  tbls  bill." 
The  aforesaid  Charlotte  Muchmore,  Phcebe 
Ooodwln,  Johanna  Murray,  tbe  Webber  Hos- 
pital Association,  and  tbe  Trull  Hospital 
appeared  In  defense  and  filed  answers  to 
the  Mil. 

Both,  cases  were  beard  togetber  on  bills, 
demurrer,  answers,  and  evidence  before  the 
justice  of  the  first  Instance.  At  tbe  conclu- 
sion of  the  hearing  and  by  agreement  of  tbe 
parties,  the  cases  were  reported  to  the  law 
court  for  determination. 

All  tbe  material  fbcts  appear  In  the  opin- 
ion. ' 

Argued  before  EMBRT,  C.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  SPEAR,  CORNISH,  and 
KINO,  JJ. 

Foster  &  Foster,  Edwin  Stone,  George  F. 
&  Leroy  Haley,  and  Cleaves,  Waterbouse  & 
Emery,  for  plaintiffs  Webber  Hospital  Ass'a 
and  others.  James  O.  Bradbury,  for  defend- 
ant McKenzle.  James  O.  Bradbury,  for 
plaintiff  McKenzle.  Foster  &  Foster,  Edwin 
Stone,  George  F.  &  Leroy  Haley,  and  Cleares, 
Waterbouse  &  Emery,  for  defendants  Mucb- 
more  and  others. 

CORNISH,  J.  Construction  of  the  wm 
of  Moses  W.  Webber  formerly  of  Blddeford, 


•For  other  mks  see  sum  toplo  aad  imUod  NUI4BBR  Is  Dec.  *  Am.  Digs-  Ut^  to  data,  ^^  Beportvr  Indszes 
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vrho  <U6d  June  9,  1899,  Is  a^ed  In  two  bills 
in  equity  brought  under  Rev.  St  a  79,  S  6, 
par.  &  Tbe  first  bill  was  filed  Septem- 
ber 6,  1905,  In  the  name  of  the  Webber  Hos- 
pital Association  and  of  tbe  heirs  at  law 
against  the  executrix  and  trustee.  On  Marcb 
15,  1906,  the  Trull  Hospital  was  admitted 
as  party  plaintiff,  and  at  the  S^tember 
term,  1906,  the  heirs  withdrew  by  consent 
of  the  defendant  To  this  bill  the  defendant 
filed  a  demurrer  and  answer,  interposing  the 
objection  that  neither  the  Webber  Hospital 
Association  nor  the  Trull  Hospital  has  suf- 
ficient Interest  to  enable  It  to  maintain  the 
bilL  On  January  2,  1906,  a  bill  was  filed  In 
the  name  of  Stella  R.  McKenzie,  trustee, 
against  tbe  heirs  at  law  and  all  parties 
claiming  an  Interest  under  the  will,  asking 
for  a  construction  thereof  and  instructions 
upon  tbe  execution  of  the  trust.  The  heirs  at 
law,  tbe  Webber  Hospital  Association,  and 
the  Trull  Hospital  appeared  in  defense  and 
filed  answers.  Both  cases  are  now  before 
this  court  on  report;  the  evidence  taken  be- 
ing applicable  to  both.  Under  these  circum- 
stances it  is  unnecessary  to  determine  tbe 
technical  Question  raised  by  the  demurrer  as 
to  whether  the  first  bill  should  be  entertain- 
ed. All  parties  In  Interest  are  before  the 
court,  and  are  asIUng  for  the  construction  of 
tbe  same  will  and  tbe  mode  of  executing 
the  trust  if  one  was  created.  The  result 
In  no  way  depends  upon  whether  the  first  or 
the  second  bill  Is  entertained  or  both.  This 
is  a  privileged  suit  "to  whldi  the  ear  of  the 
court  should  be. open"  to  relieve  parties  from 
,  tedious  and  expensive  litigation.  Richardson 
V.  Richardson,  80  Me.  585, 16  AtL  250.  There- 
fore, without  discussing  this  technicality,  we 
pass  to  the  merits  of  tbe  case. 

The  portion  of  the  will  which  Is  said  to  be 
of  doubtful  construction  Is  as  follows: 

"The  balance  of  my  estate  and  property 
real  and  personal  and  all  that  shall  accrue 
to  said  estate,  not  otherwise  mentioned,  to 
constitute  a  fund  which,  when  it  shall  have 
amounted  to  seventy-five  thousand  dollars, 
the  Income  from  which  to  be  used  for  the 
maintenance  of  a  free  hospital  in  Biddeford 
Maine,  where  the  unfortunate  may  receive 
good  care  and  skillful  treatment 

"If  8  hospital  shall  not  have  been  built 
when  the  above  hospital  fund  shall  have 
amounted  to  seventy-five  thousand  dollars, 
twenty-five  thousand  dollars  of  the  principal 
may  be  used  for  building  one  provided  a  suffi- 
cient sum  is  guaranteed  for  its  maintenance. 

"The  above  to  be  a  memorial  to  my  beloved 
wife,  Eliza  P.  Webber." 

Tbe  questions  Involved  are: 

First.  Whether  a  valid  trust  was  created 
by  this  residuary  clause,  or  whether,  the 
residuary  clause  being  void,  tbe  heirs  at  law 
of  the  testator  are  entitled  to  the  residuum 
as  Intestate  .estate. 

Second.  If  a  valid  trust  was  .created,  how 
shall  it  be  administered? 

1.  Tbe  Intention  of  the  testator  Is  clear. 


The.  will  .was  made  July  9,  1898,  about  one 
year  before  bis  death,  and,  as  he  was  child- 
less, he  desired  to  dispose  of  the  bulk  of 
hla  estate  for  charitable  purposes  and  at  the 
same  time  as  a  memorial  to  his  deceased 
Wife.  He  makes  a  bequest  of  $5,000  to  his 
niece  Stella  F.  Ripley,  who  Is  also  named 
as  executrix,  together  with  all  his  household 
goods,  books,  pictures,  etc.,  and  the  use  of 
his  house  In  Old  Orchard  for  life,  with  $100 
a  year  from  the  Income  of  his  property  for 
the  maintenance  of  the  same.  Sevoi  hun- 
dred and  fifty  dollars  are  given  for  a  monu- 
ment to  be  erected  on  the  burial  lot  of  his 
father.  All  other  bequests  create  trust  funds 
the  income  only  to  be  used.  Three  of  these 
are  in  small  amounts  for  the  care  of  family 
burial  lots,  a  fourth  is  of  $15,000  "as  a  fund, 
the  Income  from  which  to  be  given  said 
Stella  F.  Ripley  during  her  lifetime,"  and  the 
fifth  is  of  "one  thousand  dollars  as  a  fund, 
the  Income  from  which  to  be  donated  to  tbe 
aid  of  unfortunate  women,  to  enable  them 
to  enter  the  Wardwell  Home,  so  called,  at 
Saco,  Maine,  the  fund  to  be  known  as  the 
Eliza  P.  Webber  fund."  Then  follows  the 
clause  already  quoted,  bequeathing  the  bal- 
ance of  bis  estate  "to  constitute  a  fund  which 
when  it  shall  have  amounted  to  seventy-five 
thousand  dollars,  the  income  from  which  to 
be  used  for  the  maintenance  of  a  free  hos- 
pital," etc.,  also  as  a  memorial  to  hla  be- 
loved wife. 

A  puriwse  so  benevolent  and  an  Intention 
so  clear  ought  to  be  upheld  by  this  court  un- 
less prevented  by  positive  and  flxmly  es- 
tablished rules  of  law. 

2.  Counsel  for  the  belra  contend  that  this 
residuary  clause  Is  void;  that  the  legacy 
lapsed  because  tbe  Intention  Is  Incapable  of 
being  carried  into  effect  uid  tbe  court  In 
equity  is  not  authorized  to  frame  a  new  In- 
tention for  the  testator;  that  his  purpose  was 
to  establish  a  hospital  absolutely  and  en- 
tirely free,  not  a  hospital  some  branch  of 
which  might  be  free,  or  which  might  provide 
a  certain  number  of  free  beds  to  charity  pa- 
tients; that  neither  the  Webber  Hospital  As- 
sociation nor  the  Trull  Hospital  is  or  claims 
to  be  a  free  hospital  in  this  sense;  that  if 
$25,000  of  the  principal  Is  taken  to  build  such 
a  free  hospital,  tlie  income  of  the  remaining 
$50,000  will  be  entirely  Inadequate  to  main- 
tain it;  that  a  guaranty  of  at  least  $200,000 
from  outside  parties  would  be  needed,  and, 
as  it  is  impossible  for  the  court  to  say  that 
such  a  sum  will  be  guaranteed,  the  entire 
provision  is  impossible  of  fulfillment  and 
therefore  void.  This  contention  Invokes  the 
commonly  accepted  rule  that  If  It  appears 
that  tbe  gift  was  for  a  particujar  purpose 
only,  and  that  there  was  no  general  chari- 
table intention,  the  court  cannot  by  con- 
struction apply  It  cy  pres  the  original  pur- 
pose (Doyle  V.  Whalen,  87  Me.  414,  82  AtL 
1022,  31  L.  R.  A.  118);  and,  it  the  gift  can- 
not vest  in  the  first  instance  In  the  donees 
for  the  reason  tiiat  donees  duinot  be  found. 
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as  in  Brooks  t.  Belfast,  90  Me.  318,  38  Atl.  ■ 
222,  or  If  the  gift  Is  conditional  upon  a  future 
and  uncertain  event,  and  the  condition  la 
never  fnlniled  so  tliat  the  estate  never  aris- 
es, as  in  Ke  White's  Trusts,  33  Ch.  Dlv.  449, 
cited  by  the  learned  counsel  for  the  heirs, 
the  court  cannot  api>olnt  other  donees  cy  pres 
and  the  legacy  lapses. 

But  in  the  case  at  bar  the  facts  do  not 
warrant  the  application  of  these  rules.  No 
condition  whatever  la  attached  to  the  be- 
quest. The  expenditure  of  (25,000  in  erect- 
ing such  a  hospital  is  not  mandatory,  but  dis- 
cretionary. "Tw«ity-flve  thousand  dollars 
of  the  principal  may  be  used  for  building 
one,  provided  a  sufflci«it  sum  Is  guaranteed 
for  its  maintenance"  are  the  words  of  the 
wllL  The  trustee  is  to  decide  whether  a 
snfBclent  sum  has  at  any  time  been  guaran- 
teed, and  even  then  he  may  expend  $25,000 
of  the  principal  or  not,  as  his  good  Judgment 
may  determine. 

Nor  is  the  word  "free"  used  in  the  sense 
of  without  compensation  from  any  one  re- 
ceiving its  benefits.  Such  a  hospital  is  prac- 
tically unknown.  Income  may  be  received 
from  such  as  are  able  to  pay,  and  yet  the 
hospital  be  free.  The  word  is  used  in  its 
equally  well-known  meaning  as  defined  by 
Webster  "thrown  open  or  made  accessible 
to  all."  This  is  also  a  well-recognized  defi- 
nition of  the  word  In  law:  "Open  to  all — 
public."  14  Am.  &  Eng.  Ency  of  Law,  p. 
527;  Anderson,  Law  Dictionary;  "Open  for 
the  public  use."  20  Cyc.  841;  Black's  Law 
Dictionary;  Dugan  v.  Baltimore,  B  Gill  & 
J.  (Md.)  857-375.  It  was  therefore  a  public 
hospital  "where  the  unfortunate  may  re- 
ceive good  care  and  skillful  treatment"  that 
the  testator  had  tn  mind.  No  charge  should 
be  made  to  those  unable  to  pay,  but  this 
would  not  prohibit  receiving  compensation 
from  those  who  are  able.  It  was  to  be  open 
to  alL  The  rich  should  not  be  turned  away 
because  of  their  wealth  nor  the  poor  because 
of  their  poverty.  It  should  be  free  in  the 
broadest  sense. 

The  will,  while  providing  that  the  Income 
of  this  fund  shall  be  used  for  the  mainte- 
nance of  a  hospital,  does  not  prohibit  aid 
from  other  sources,- but,  on,  the  contrary,  sug- 
gests such  assistance.  Patients  may  contril)- 
ute  from  their  means.  The  state  may  make 
generous  appropriations,  benevolent  friends 
may  unite  In  guaranteeing  an  endowment 
All  these  things  may  be  done,  and  they  will 
promote  rather  than  thwart  the  testator's 
intent.  Without  their  aid  the  work  of  the 
hospital  may  be  limited;  with  it  it  may  be 
largely  extended. 

This  bequest,  therefore,  fairly  interpreted, 
is  by  no  means  Impossible  of  fulfillment,  and 
the  contention  of  the  heirs  on  this  point 
faila 

3.  We  think  a  valid  trust  was   created. 

The    bequest   under    consideration    clearly 

comes  within  the  scope  of  a  public  diarity. 

t       "  'Public'  or  as  they  are  frequently  termed. 


'charitable'  trusts,  are  those  created  for  the 
benefit  of  an  unascertained,  uncertain,  and 
sometimes  fluctuating  body  of  individuals 
in  which  the  cestuis  que  trustent  may  be 
a  portion  or  class  of  a  public  community." 
2  Pom.  Eq.  i  SSI;  Bangor  v.  Masonic  Lodge, 
73  Me.  428,  40  Am.  Rep.  369;  Doyle  v.  Whal- 
en,  87  Me.  414,  32  Atl.  1022,  31  L.  B.  A.  118; 
Brooks  V.  Belfast,  90  Me.  318,  38  Atl.  222; 
Jackson  v.  Phillips,  14  Allen  (Mass.)  539. 
The  following  are  examples:  "To  the  suffer- 
ing poor  of  the  town  of  Auburn,"  Howard  v. 
Am.  Peace  Soc,  49  Me.  288.  "To  the  town 
of  Skowbegan  for  the  worthy  and  unfortun- 
ate poor,"  Dascomb  v.  Marston,  80  Me.  223^ 
13  Atl.  888.  "For  the  benefit  of  the  inhabi- 
tants of  E.  and  vicinity  for  educational  pur- 
poses," Sears  v.  Chapman,  158  Mass.  400,  33 
N.  B.  604,  35  Am.  St  Rep.  502.  It  is  un- 
necessary to  multiply  authorities  sustaining 
the  point  that  the  founding  and  maintenance 
of  public  hospitals  form  a  favored  branch 
of  charitable  trusts.  Ould  v.  Washington 
Hospital,  95  V.  8.  303,  24  L.  Ed.  450;  Home 
for  Incurables  v.  Noble,  172  U.  S.  386,  19 
Sup.  Gt  226,  43  L.  Ed.  486. 

No  trustee  is  named  in  the  will,  but  a  valid 
trust  once  created  is  never  allowed  to  fail 
for  want  of  a  trustee.  The  executor  may 
be  held  to  act  as  trustee  or  the  court  may 
appoint  one.  Washburn  v.  Sewall,  9  Mete. 
(Mass.)  280;  Brown  v.  Kelsey,  2  Cush. 
(Mass.)  243;  Sears  v.  Chapman,  158  Mass. 
400,  33  N.  E.  604,  35  Am.  St  Rep.  502;  Tap- 
pan  V.  Deblois,  45  Me.  122;  Howard  v.  Am. 
Peace  Soc.,  49  Me.  288;  Wentworth  v.  Pem- 
ald,  92  Me.  282,  42  Atl.  550. 

In  the  case  at  bar  that  step  has  already 
been  taken.  In  the  probate  court  and  upon 
her  own  petition,  Stella  P.  Ripley  on  March 
4,  1902,  was  appointed  trustee,  and  after  her 
marriage  and  the  surrender  of  her '  f orm^* 
letters  of  trusteeship  was  appointed  trustee 
anew  on  June  2,  1903,  under  the  name  of 
Stella  R.  McKenzie,  gave  bond  in  the  sum 
of  $75,000,  and  has  settled  'two  probate  ac- 
counts in  that  capacity. 

We  therefore  hold  that  a  valid  trust  was 
created  by  the  residuary  clause  of  the  will. 

4.  The  next  question  Is  the  mode  of  ex- 
ecuting said  trust:  To  whom  shall  the  prin- 
cipal or  the  income  be  paid?.  There  are  two 
claimants,  the  Trull  Hospital  and  the  Web- 
ber Hospital  Association,  both  now  of  Bid- 
deford,  but  neither  in  existence  at  the  time 
of  the  execution  of  the  will  or  at  the  death 
of  the  testator. 

The  Trull  Hospital  is  a  corporation  or- 
ganized December  11,  1902,  under  Rev.  St. 
c.  47,  governing  business  corporations,  with 
a  capital  stock  of  $25,000  all  of  which  has 
been  since  the  Incorporation,  and  still  is,  own- 
ed by  Dr.  Trull  and  three  other  members  of 
his  family.  It  owns  and  maintains  a  private 
hospital.  It  is  distinctly  a  private  enterprise, 
originated  by  Dr.  Trull  in  1900,  and  then  in- 
corporated two  years  later,  as  he  says,  for 
two  principal  reasons, — one  because  he  had 
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organized  a  training  achool  for  nurses,  and  It 
gave  them  a  better  recommendation  to  gradu- 
ate from  an  Incorporated  institution;  and, 
second,  because,  If  incorporated,  lie  would  be 
relieved  from  paying  duty  on  certain  drugs 
and  on  alcohol.  No  mention  of  cbarlty  work 
Is  made  in  the  purposes  of  incorporation  or 
in  the  by-laws.  Some  patients  have  failed  to 
pay  their  bills,  but  regular  charges  are  made 
against  all.  The  management  Is  In  the  hands 
of  the  directors  who  may  receive  or  reject 
applicants  as  they  see  fit 

It  Is  neither  a  public  nor  a  charitable  In- 
stitution. No  patient  has  a  right  to  claim 
its  beneQts  unless  be  pays  for  them.  It  is 
true  that  this  claimant  now  declares  its  readi- 
ness to  devote  the  income  of  the  Webber  fund, 
if  received,  to  charity  work,  but  that  does 
not  change  the  character  of  the  institution  it- 
self. Such  an  enterprise  is  not  a  public  char- 
ity even  if  Indirectly  It  serves  charitable 
epds.  Stratton  v.  Physio-Medical  College,  149 
Mass.  505,  21  N.  E!.  874,  5  U  R.  A.  33, 14  Am. 
St  Rep.  442. 

Our  conclusion  Is  that  the  Trull  Hospital 
is  not  such  an  institution  as  meets  the  re- 
quirements of  the  will,  and  that  it  is  not 
entitled  to  any  portion  of  the  income. 

The  Webber  Hospital  Association  was  in- 
corporated on  November  23,  1899,  under  Rev. 
St  c.  57,  governing  charitable  and  benevo- 
lent organizations,  for  the  admitted  purpose 
of  carrying  out  the  provisions  of  this  will  and 
with  the  knowledge  and  approval  of  the  ex- 
ecutrix who  was  at  first  made  a  member  of 
the  board  of  directors.  Its  purposes  are  thus 
stated  In  its  papers  of  organization:  "For 
the  purpose  of  taking  and.  holding  by  pur- 
chase, gift,  devise  or  bequest,  personal  and 
i;eal  estate,  for  the  support  and  maintenance 
of  a  hospital  in  Blddeford  where  the  unfor- 
tunate may  receive  medical  and  surgical 
treatment  and  nursing."  It  has  a  member- 
ship of  about  350,  and  Its  officers  are  among 
the  substantial  and  public  spirited  citizens 
of  Biddeford.  It  received  an  apptoprlatloa  of 
$10,000  from  the  state  in  1907.  Pledges  have 
been  made  by  certain  individuals  and  cor- 
porations for  its  assistance.  It  occupies  a 
leased  house,  and  is  doing  the  work  of  a  pub- 
lic hospital  where  the  poor  and  unfortunate 
are  treated  gratuitously,  limited  only  by  the 
amount  of  its  resources.  It  comes  within  the 
letter  and  the  spirit  of  a  charitable  corpora- 
tion whose  distinctive  feature  Is  that  it  has 
no  capital  stock  and  no  provision  fpr  making 
dividends  or  profits,  deriving  its  funds  main- 
ly from  public  and  private  charity  and  hold- 
ing them  In  trust  for  the  object  of  the  insti- 
tntlon.  6  Cyc.  974 ;  McDonald  v.  Mass.  Gen. 
Hospital,  120  Mass.  432,  21  Am.  Rep.  529; 
Farrlngton  v.  Putnam,  90  Me.  405,  87  Atl. 
652,  38i  L.  R.  A  339. 

We  therefore  are  of  the  opinion  that  the 
Webber  Hospital  Association  meets  the  re- 
quirements of  the  win,  and  should  be  the 
recipient  of  Its  bounty. 


When  the  principal  of  this  trust  estate 
amounts  with  Its  accumulations  to  $75,000, 
the  trustee  thereof  is  authorized  and  directed 
to  pay  over  semiannually  to  the  treasnier  of 
that  association  for  its  use  the  Income  of  the 
trust  fund.  When  tliat  time  arrives,  the  as- 
sociation may  tiave  already  built  a  hospital. 
If  not,  the  trustee  may  use  $25,000  of  the 
principal  for  that  purpose,  if  a  sufficient  aom 
Is  guaranteed  by  other  parties,  so  that  with 
the  Income  from  the  remaining  $50,000  its 
maintenance  is  assured.  Tliat  decision  will 
call  for  the  sound  judgment  of  the  trustees. 
If  in  the  future  this  association  is  In  such 
condition  that  the  principal  can  properly  be 
paid  to  it  to  be  held  In  trust, '  appropriate 
proceedings  can  be  had  therefor. 

5.  The  bill  filed  by  the  Webber  Hospital 
Association  contains  many  allegations  of  mis- 
conduct on  the  part  of  Stella  R.  McKenzie 
both  as  executrix  and  as  trustee,  and  Claims 
that  had  the  estate  been  legally  administered 
the  balance  available  for  this  trust  wonld 
now  amount  to  at  least  $75,000.  The  record 
contains  a  large  amount  of  evidence  bearing 
on  these  points.  But  these  allegations  and 
this  evidence  cannot  be  considered  by  this 
court  sitting  in  equity  upon  the  construction 
of  a  will.  They  are  within  the  exclusive  Ju- 
risdiction of  the  probate  court  in  the  first  In- 
stance and  of  this  court  sitting  as  the  Su- 
preme Court  of  Probate  on  appeal  in  the  last 
instance.  The  acts  of  the  executrix  and  trus- 
tee have  been  passed  upon  by  tlie  probate 
court  and  whether  correctly  or  Incorrectly 
cannot  be  made  a  matter  of  Inquiry  in  this 
proceeding.  Harlow  v.  Harlow,  65  Me.  448; 
Piper  V.  Moulton,  72  Me.  155;  Lebroke  v. 
Damon,  89  Me.  113,  35  Atl.  1028;  Gratlam 
V.  Ray,  91  Me.  234,  39  Atl.  509;  Hawes  v. 
Williams,  92  Me.  483,  43  AU,  101.  Sitting 
as  the  Supreme  Court  of  Probate,  this  court 
will  not  exercise  equity  power  in  constru- 
ing a  will  (Hanscom  v.  Marston,  82  Me. 
288,  19  Atl.  460),  and  the  converse  Is  equally 
true.  Whatever  rights  and  remedies  an  In- 
terested party  has  most  be  sought  and  en- 
forced In  the  probate  court 

We  deem  It  however,  our  duty  in  this  case 
to  observe  that  the  adn^Inlstratibn  of  this 
estate  seems  to  >  have  been  left  too  much  in 
the  bands  of  one  person,  and  she  a  party  with 
conflicting  interests.  Stella  F.  Ripley,  now 
Stella  R.  McKenzie,  was  named  as  one  of  the 
executors  In  the  vrlll  without  bond  "leaving 
the  other  executor  to  the  discretion  of  the 
judge  of  probate,"  showing  a  purpose  on  the 
testator's  part  to  have  a  coezecutor  appoint- 
ed who  should  give  bond.  It  seems,  however, 
that  no  action  was  taken  by  her  looking  to 
the  appointment  of  a  coexecutor,  and  she  set- 
tled the  estate  as  sole  executrix  withont 
bonds,  notwithstanding  she  was  a  legatee  to 
the  amount  of  $5,000,  and  apparently  made 
her  own  selection  of  securities  with  which  to 
satisfy  that  sum.  She  was  thai,  upon  her 
own  petition,  appointed  trustee  of  the  $15,000 
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fond  of  which  ahe  was  the  beneficiary,  and 
to  meet  which  she  made  another  selection 
from  the  securitlea.  In  her  petition  she  states 
that  such  was  the  wish  of  the  testator.  If 
so,  he  could  have  easily  expressed  it  by  nam- 
ing her  ajB  trustee  in  the  will.  By  the  same 
totters  of  trusteeship  she  was  made  trustee 
of  the  residue  of  the  estate,  the  income  of 
which  was  to  he  for  the  benefit  of  a  hospital. 
She  claims  that  the  balance  has  not  yet  reach- 
ed the  required  sum.  Her  attitude  toward 
the  Webber  Hospital  Association,  as  disclos- 
ed by  the  record,  is  far  from  friendly  and 
her  Interests  in  these  Tarlous  capacities  are 
clearly  antagonistic. 

Hie  court  would  suggest  the  propriety  of 
the  trustee  resigning  from  the  trust,  and, 
baTlng  a  disinterested  person  or  corporation 
appointed,  that  would  administer  the  $16,000 
trust,  paying  the  Income  thereof  to  Mrs.  Mc- 
Kenzle  during  life,  and  also  a  disinterested 
person  or  corporation  to  administer  the  hos- 
pital trust  In  accordance  with  the  construc- 
tion herein  given.  The  law  does  not  look 
with  favor  upon  such  a  concentration  of  con- 
flicting interests,  and  the  rights  of  all  parties 
will  be  better  protected  If  these  suggestions 
are  carried  Into  efTect 

The  Webber  Hospital  Association,  the  Trull 
Hospital,  and  the  trustee  are  each  entitled  to 
recover  one  bill  of  costs  to  be  paid  out  of  the 
estate,  and  also  the  three  heirs  at  law  who 
are  to  be  treated  as  one  party. 

Decree  accordingly. 


00*  Ma.  tn) 
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(Snprema  Judicial  Court  of  Ifalne.     Sent.  16, 
190a) 

1.  IHBT7BJLRCK    (|    567*)— PiBB    POLICT— StTP- 

m.ATion  ros  Kefebbncb— Powmt  or  Rkf- 

KBBRB. 

The  stipulation  in  the  Maine  Standard  fire 
insurance  policy,  providing  that,  in  case  the 
parties  fail  to  agree,  the  amount  of  loss  shall 
be  determined  by  three  refertea  as  a  condition 
precedent  to  any  right  of  action  on  tfa«  pol- 
icy, is  not  to  be  construed  to  authorise  the  ref- 
erees to  take  jurisdiction  of  and  determine  the 
question  of  the  plaintiff's  title  to  the  property 
Insured ;  but  sudi  stipalation  contemplates  only 
an  appraisal  by  the  referees  of  the  value  of  the 
property  described  in  the  policy  and  an  estimate 
of  the  damage  done  by  fire  to  that  property, 
leaving  the  question  of  the  plaintiS'B  title  aftd 
the  general  question  of  the  defendant's  liability 
to  l>e  judicially  determined  in  the  courts  of  law. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  f  667.*]  ^^ 

2.  INSUBAWCK  (I  124*)— Stahoabd  Fike  Poi.- 
lOY— Bfkect. 

A  poIi<7  of  fire  insnrance  in  the  standard 
form  prescribed  by  Rev.  St  c  49,  }  4,  par.  7,  is 
not  to  be  treated  as  a  legislative  enactment  aft- 
er it  has  been  accepted  by  the  parties,  but  as  a 
voluntary  contract,  which,  like  any  other  con- 
tract, derives  its  force  and  efficacy  from  the  con- 
sent of  the  parties. 

TEd.  Note.— For  otlter  cases,  see  Insurance, 
Dec.  Dig.  I  124.*]  ^^ 


3.  Insubamgi:  a  146*>— Sfaitdabd  Fni  Poi.- 
iCT— Effect. 

'ilie  fact  that  the  Legislatuie  put  forward 
the  Maine  Standard  policy  as  a  form  for  a  con- 
tract to  be  executed  by  the  parties  affords  no 
reason  for  giving  the  arbitration  clause  therein 
contained  any  different  construction  from  that 
heretofore  given  by  the  courts  to  all  similar  ooa> 
tracts  made  without  legislative  sanction, 

[Ed.   Note.— For  other  cases,  see  Insnrancsu 
Dec.  Dig.  I  140.*] 

4.  Stardard    Fibe    Pouot  —  Abbitkaxioh 
Clause— BrFECT. 

In  the  judicial  treatmeat  of  stipalations 
for  arbitration  in  imlicics  of  iosuranoe  not  pre* 
scribed  by  the  Legislature,  every  allusion  to  a 
submission  to  ascertain  the  "amount  of  loss  or 
damage"  has  uniformly  been  understood  to  sip 
nify  a  proceeding  to  appraise  and  estimate  the 


damage  to  the  proper^  described,  but  not  to 
embrace  the  question  of  ownership  or  any  other 
matter  which  goes  to  the  root  of  the  cause  of 


action;  and,  when  a  policy  in  the  standard 
form  prescribed  by  the  statute  has  been  Issued, 
there  Is  no  reason  to  suppose  that  it  was  In  ths 
contemplation  of  the  parties  or  of  the  Legisla- 
ture that  anv  other  or  different  ^ect  should  be 
given  to  such  words. 
5.  CoN'TBACTS  (g  127*)— OxTBnna  Jxwisdio- 

HON  OF  CODBTS. 

A  general  stipulation,  In  a  contract  of  In- 
snrance or  similar  contract  to  refer  to  arbitra- 
tion all  matters  of  difference  that  may  arise  re- 
specting both  the  right  to  recover  and  the 
amount  of  damages,  will  not  be  sanctioned  or 
enforced  so  as  to  divest  the  courts  of  their  es' 
tabliahed  Jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Oontractib 
Cent  Dig.  §{  808-615 ;   Dec  Dig.  |  127.*] 

n.   CONTBACTS    (I    127*)  — OUOTIHa    JtlBIBDIO- 
TION  OF  COUBTS. 

While  parties  may  Impose,  as  a  condition 
precedent  to  application  to  the  cour'-.  that  they 
shall  have  first  settled  the  amount  .o  be  recov- 
ered by  an  agreed  mode,  yet  they  cannot  entire- 
ly cloM  aoeess  to  the  courts  of  law. 

[Ed.  Note.— For  other  cases,  see  Gontrsctiu 
Cent  Dig.  {{  GOS-615 ;   Dec.  Dig;  f  127.*] 

7.  IKSUBANOE  (I  667*)— Adjustment  of  Lob* 
— Validitt  of  Pbovision  in  Policy. 

If  parties  stipulate  in  contracts  of  insur- 
ance and  otlier  similar  contracts  to  submit  to 
arbitration  the  ouestion  of  the  amount  of  dam-, 
age,  or  any  similar  matters  that  do  not  go  to 
the  root  of  the  action,  it  is  entirely  competent 
for  them  to  make  sueh  an  agreement  a  con(U- 
tion  precedent  to  the  right  of  action ;  and  if  it 
appears  from  the  express  terms  of  the  contract 
or  from  necessary  Implication,  that  such  was 
the  intention.  It  will  be  upheld  by  the  courts, 
and  no  action  can  be  maintained  upon  the  con- 
tract without  proof  on  the  part  of  the  plaintiff 
that  he  has  fulfilled  the  stipulation  in  Uie  con- 
tract, or  made  all  reasonable  effort  to  fulfill 
it.  The  effect  of  such  an  agreement  is  not  to  re- 
fer a  cause  of  action,  but  to  provide  that  a 
cause  of  action  shall  eirise  as  soon  as  the  amount 
to  'be  paid  has  been  determined,  and  not  before. 
It  does  not  deprive  the  courts  of  their  jurisdic- 
tion, but  simply  provides  a  reasonable  method 
of  estimating  and  SBcertaining  the  amount  of 
the  loss  and  leaves  the  general  question  of  lia- 
bility to  be  determined  by  the  judicial  courts. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  |  1420;   Dea  Dig.  |  6OT.*1 

(Official.) 

Exceptions  from  Supreme  Judicial  Court. 
Somerset  County. 

Action  by  Elmer  H.  Dnnton  against  the 
Westchester  Fire  Insurance  Company.    Ver- 
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diet   for   plaintiff,   and   defendant   excepts. 
Eizceptlons  ovemiled. 

Action  on  two  fire  Inaorance  policies  is- 
sued by  the  defendant  in  the  standard  form 
prescribed  by  Bev.  St  c.  48,  §  4,  par.  7.  The 
record  does  not  disclose  the  defendant's 
plea.  Tried  at  the  March  term,  1908,  Su- 
preme Judicial  Court,  Somerset  County.  At 
the  conclusion  of  the  testimony  the  presid- 
ing Justice  ordered  a  verdict  for  the  plaintiff 
tor  $1,246.71.  To  this  order  the  defendant 
excepted  and  also  excepted  to  certain  other 
rulings  made  during  the  trlEil. 

The  case  Is  stated  in  the  opinion. 

Argued  before  EMBBX,  C.  J.,  and  WHITB- 
HOU8E3,  SAVAGE,  PEABODY,  and  BIRD, 
JJ. 

Merrill  &  Merrill,  for  plalntlfC,  Butler  & 
Butler  and  Frederick  W.  Brown,  for  defend- 
ant 

WHITEHOUSE,  J.  This  is  an  action  on 
two  fire  insurance  policies  Issued  by  the  de- 
fendant corporation  in  the  standard  form 
prescribed  by  Rev.  St  Me.  c.  49,  f  4,  par.  7. 

Among  the  provisions  contained  in  tliis 
form  of  policy  are  the  following  stipula- 
tions respecting  the  loss  or  damage  and  the 
method  of  ascertaining  and  estimating  such 
damage  by  arbitration,  viz.: 

"The  amount  of  said  loss  or  damage  to  be 
estimated  according  to  the  actual  value  of 
the  Insured  pr(^>erty  at  the  time  when  such 
loss  or  damage  happens  but  not  to  include 
loss  or  damage  caused  by  explosions,"  etc. 

"In  case  of  any  loss  or  damage  under  this 
policy,  a  statement  In  writing,  signed  and 
sworn  to  by  the  Insured,  shall  be  within  a 
reasonable  time  rendered  to  the  company, 
setting  forth  the  value  of  the  property  in- 
sured, the  interest  of  the  insured  therein,  all 
other  insurance  thereon,  in  detail,"  etc. 

"In  case  of  any  loss  or  damage,  the  com- 
pany within  sixty  days  after  the  assured 
shall  have  submitted  a  statement  as  provid- 
ed in  the  preceding  clause,  shall  either  pay 
the  amount  for  which  it  shall  be  liable, 
which  amount  if  not  agreed  upon,  shall  be 
ascertained  by  award  of  referees  as  herein- 
after provided,  or  replace  the  property  with 
other  of  the  same  kind  or  goodness,"  «tc. 

"If  there  shall  be  any  other  Insurance  on 
the  property,  whether  prior  or  subsequent, 
the  Insured  shall  recover  on  this  policy  no 
greater  proportion  of  the  loss  sustained  than 
the  sum  hereby  insured  bears  to  the  whole 
amount  insured  thereon. 

"In  case  of  loss  under  this  policy,  and  a 
failure  of  the  parties  to  agree  as  to  the 
amount  of  loss,  It  is  mutually  agreed  that 
the  amount  of  such  loss  shall  be  referred  to 
three  disinterested  men,  the  company  and 
the  Insured  each  choosing  one  out  of  the 
three  persons  to  be  named  by  the  other,  and 
the  third  being  selected  by  the  two  so  chos- 
en; the  award  In  writing  by  a  majority  of 
the  referees  shall  be  conclusive  and  final  up- 


on the  parties  as  to  the  amount  of  loss  and 
damage,  and  such  reference,  unless  waived 
by  the  parties,  shall  he  a  condition  precedent 
to  any  right  of  action  in  law  or  equity  to  re-_ 
cover  for  such  loss." 

It  is  admitted  by  the  defendant  that  fhree 
referees  were  seasonably  chosen  in  all  re- 
spects in  accordance  with  these  stipulations 
in  the  policy  and  the  statutes  of  the  state 
providing  for  "a  reference  of  the  question 
of  amount  to  three  disinterested  men 
*  *  *  in  case  of  a  failure  of  ttie  pardes 
to  agree  as  to  the  amoomt  of  loss."  There- 
upon the  defendant  contended  before  the 
board  of  referees,  thus  legally  constituted. 
that  at  the  time  of  the  fire  the  plaintiff  had 
no  title  to  the  property  insured,  and  offered 
evidence  to  prove  that  prior  to  that  time  the 
plaintiff  bad  no  title  to  the  propery  Insured, 
and  had  sold  the  property  to  a  third  party. 
The  referees  excluded  this  evidence  and  rul- 
ed 'that  they  had  no  jurisdiction  of  the 
question  of  the  plaintiff's  title  or  insurable 
Interest,  and  that  the  only  question  submit- 
ted to  them  was  the  amount  of  damage  done 
by  the  fire. 

The  referees  accordingly  proceeded  to  take 
evidence  npon  the  question  of  the  amount  of 
damage  done  by  fire  to  the  property  describ- 
ed in  the  policies,  and  made  their  award  de- 
termining, the  amount  of  damage  on  the  mer- 
chandise insured  to  be  $6,280,  'and  on  the 
tools  and  machinery  $350.  The  defendant 
declined  to  recognize  this  award  as  a  com- 
pliance with  the  requirements  of  the  policy 
and  denied  its  validity  on  the  ground  that 
the  referees  had  refused  tp  hear  evidence 
upon  and  determine  the  question  of  the 
plaintiff's  tittle  to  the  property  insured.  The 
plaintiff  thereupon  commenced  this  action 
upon  the  policies,  and  at  the  trial  the  court 
received  evidence,  subject  to  the  defendant's 
objection,  to  prove  title  in  the  plaintiff  to 
the  property  insured,  and  also  admitted  the 
award  of  the  referees  as  to  the  amount  of 
damage  done. to  the  property  by  the  fire;. 

The  defendant  requested  the  court  to  rule 
that  upon  this  evidence  the  plaintiff  was 
not  entitled  to  recover.  Hie  court  refused 
to  rule  as  requested  and  ordered  a  verdict  tor 
the  plaintiff  for  $1,246.71.  The  case  comes 
to  the  law  court  on  exceptions  to  these  rul- 
ings of  the  presiding  Justice. 

The  only  question  thus  raised  by  the  ex- 
ceptions and  argued  by  counsel  is  whether 
the  stipulation  in  the  Maine  Standard  policy 
In  regard  to  arbitration  authorizes  and  re- 
quires the  referees  to  take  Jurisdiction  of 
one  of  the  principal  questions  involved  In  the 
plaintiff's  right  to  recover,  and  determine 
his  title  to  the  property  insured,  as  well  as 
the  amount  of  the  damage  done  to  the  prop- 
erty, or  whether  it  contemplates  only  an 
'  appraisal  by  the  referees  of  the  value  of  the 
property  described  In  the  policy  and  an  esti- 
mate of  the  damage  done  by  the  fire  to  that 
property,  leaying  the  question  of  the  plain- 
tiff's title  and  the  general  question  of  the 
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defendant's  liability  to  be  judicially  deter- 
mined In  t^  courts  of  law. 
.  When  this  question. Is  examined  in  the  light 
Of  the  uniform  current  of  Judicial  opinion  re- 
specting such  stipulations  for  arbitration  In 
contracts  of  Insurance  made  prior  to  the  adop- 
tion of  the  Maine  Standard  policy,  and  con- 
sidered with  reference  to  the  provisions  of 
the  standard  policy  Itself  specially  Involved 
in  the  inquiry  and  the  practical  operation  of 
the  rul»  contended  for  by  the  defendant,  the 
conclusion  is  irresistible  that  the  ruling  of  the 
presiding  justice '  was'  correct,  and  that  the 
exceptions  must  be  overruled. 

It  has  been  long  established  by  authority 
both  in  this  country  and  in  ^Ingland  that  if 
parties  stipulate  In  contracts  of  insurance 
and  other  similar  contracts  to  submit  to  ar- 
bitration the  question  of  the  amount  of  dam- 
age or  any  similar  matters  that  do  not  go  to 
the  root  of  the  action,  it  is  entirely  compe- 
tent for  them  to  make  such  an  agreement  a 
condition  precedent  to  the  right  of  action; 
and  If  it  appears  from  the  express  terms  of 
the  contract,  or  from  necessary  Implication, 
that  such  was  the  intention.  It  will  be  upheld 
by  the  courts,  and  no  action  can  be  maintain- 
ed upon  the  contract  without  proof  on  the 
part  of  the  plaintiff  that  be  has  fulfilled  the 
stipulation  In  the  contract  or  made  all  rea- 
sonable effort  to  fulfill  It.  The  effect  of  such 
an  agreement  Is  not  to  refer  a  cause  of  ac- 
tion, but  to  provide  that  a  cause  of  action 
shall  arise  as  soon  as  the  amount  to  be  paid 
has  been  determined,  and  not  before.  It 
does  not  deprive  the  courts  of  their  jurisdic- 
tion, but  simply  provides  a  reasonable  method 
of  estimating  and  ascertaining  the  amount  of 
the  loss,  and  leaves  the  general  question  of 
liability  to  be  determined  by  the  judicial 
courts.  Scott  V.  Avery,  8  Exch.  497.  (5  H.  L. 
Cas.  811);  Elliott  v.  Assurance  Co.,  2  Ll  R. 
Exch.  237;  Hamilton  v.  Uyerpool  Ins.  Co., 
136  U.  S.  242,  10  Sup.  Ct  945,  34  L.  Ed.  419; 
Wolff  V.  Insurance  Co.,  60  N.  J.  Law,  463,  14 
Atl.  561. 

It  Is  equally  well  settled  that  if  an  agree- 
ment to  arbitrate  is  confined  to  an  appraisal 
of  value  or  an  assessment  of  the  amount  of 
damages,  and  is  at  the  same  time  only  an  In- 
dependent stipulation  and  not  made  by  the 
policy  a  condition  precedent  to  the  right  of 
action,  the  plaintiff  may  still  have  his  action 
and  establish  his  claim  by  other  evidence 
without  procuring  an  award  from  the  arbitra- 
tors. Reed  V.  Insurance  Co.,  1S8  Ma^  672. 
In  such  a  case  the  agreement  to  refer  Is  not 
an  essential  term  of  the  covenant,  but  a  pow- 
er which  may  be  revolsed  at  any  time  before 
it  Is  fully  executed.  It  Is  simply  a  collateral 
agreement  to  refer  to  arbitration,  and  not  an 
agreement  that  only  the  adjusted  loss  shall 
be  paid. 

'  But  there  is  a  third  proposition  of  para- 
mount Importance,  Which  has  undoubtedly 
been  regarded  as  settled  by  judicial  authori- 
ty ever  since  the  days  of  Lord  Coke,  and  that 
Is  that  a 'general' stipulation  in  such  a  ccin- 


tract  to  refer  to  arbitration  all  matters  Of  dif- 
ference that  may  arise  respecting  both  thie 
right  to  recover  and  the  amount  of  damage 
will  not  be  sanctioned  or  enforced  so  as  to 
divest  the  courts  of  their  established  jurisdio- 
tion.  Stephenson  y.  Insurance  Co.,  64  Me. 
55,  and  authorities  cited.  In  this  case  the 
distinction  between  a  valid  and  invalid  agree- 
ment for  arbitration  in  such  a  contract  is 
thus  stated  by  the  court : 

"WhHe  the  parties  may  Imposei,  as  a  eondt- 
tlon  precedent  to  application  to  the  courts, 
that  they  shall  have  first  settled  the  amount 
to  be  recovered  by  an  agreed  mode,  they  can- 
not entirely  close  the  access  to  the  courts  of 
law."  See,  also.  Wood  v.  Humphrey,  114 
Mass.  185 ;  White  v.  Railroad  Co.,  135  Mass. 
216;  Fisher  v.  Insurance  Co.,  95  Me.  486,  50 
Atl.  282,  86  Am.  St.  Rep.  428. 
'  It  does  not  appear  from  any  of  the  deci- 
sions cited  in  support  of  the  familiar  propo- 
sitions above  stated,  or  from  any  other  case 
to  which  the  attention  of  the  court  has  been 
called,  that  bu<^  a  stipulation  for  the  settle- 
ment of  the  question  of  damages  by  arbitra- 
tion has  ever  l>een  Construed  to  require  or  au- 
thorize the  referees  to  determine  the  question 
of  the  plaintiff's  title  to  the  property  insured, 
as  a  condition  precedent  to  the  plaintlfl'B 
right  of  action  on  the  policy.  It  has  not  been 
perceived  that  any  judicial  decision  exists  in 
which  it  has  been  held  competent  for  the  par- 
ties to  stipulate  that  the  determination  of  the 
question  of  the  ownership  of  the  property  l^ 
arbitration  should  be  a '  condition  precedent 
to  the  plaintiff's  right  of  action.  No  such 
doctrine  has  ever  been  suggested  respecting 
stipulations  for  arbitration  in  policies  of  in- 
surance not  prescribed  l^  legislative  action, 
for  the  obvious  reason  that  the  question  of 
the  ownership  of  the  property  is  not  involved 
in  the  appraisal  of  the  value  of  the  property 
destroyed,  or  the  estimate  of  the  damages 
done  to  the  property  insured,  but  goes  direct- 
ly and  solely  to  the  plaintUTs  cause  of  action 
and  the  defendant's  liability. 

But  the  Maine  Standard  policy,  though  its 
form  is  prescribed  by  statute,  is  not  to  be 
treated  as  a  legislative  enactment  after  it  has 
been  accepted  by  the  parties,  but  as  a  volun- 
tary contract,  which,  like  any  other  contract, 
derives  its  force  and  efficacy  from  the  con- 
sent of  the  parties.  As  stated  by  the  court  in 
Reed  V.  Washington  Ins.  Co.,  138  Mass.  572, 
with  reference  to  the  standard  policy  then 
prescribed  by  their  statute :  "It  Is  their  con- 
tract As  such,  it  does  not  deprive  the  plain- 
tiff of  his  action  and  his  trial  by  juiy.  It  is 
not  to  be  presumed  that  the  Le^slature  in- 
tended, by  prescribing  the  form  of  contract, 
and  prohibiting  any  other,  to  give  it  effect  in 
depriving  a  party  of  rights,  which,  as  a  con- 
tract, it  would  not  have." 

The  fact  therefore  that  the  Legislature  put 
forward  the  Maine  Standard  policy  as  a  form 
for  a  contract  to  be  executed  by  the  parties 
affords  no  reason  for. giving. to  the  airbltra- 
tion  clause  any  different  construction  from 
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tbat  heretotofto  glyen  by  the  courts  to  all  utm- 
llar  contracts  made  witboat  lagfBlative  sanc- 
tion. It  has  been  seen  that,  nnllke  tbe  form 
conatdered  In  Reed  ▼.  Washington  Ins.  Co., 
supra,  the  arbitration  clause  In  the  Maine 
policy  contains  an  express  provision  that  the 
award  of  the  referees  "shall  be  condualTe 
and  flnal  upon  the  parties  as  to  the  amount 
of  loss  or  damage,  and  such  reference,  unless 
waived  by  the  parties,  shall  be  a  condition 
precedent  to  any  right  of  action  •  *  •  to 
recover  for  such  loss." 

It  will  be  noticed  that.  In  the  Judicial  treat- 
ment of  this  subject  In  all  tbe  cases  cited  and 
to  be  found  relating  to  it,  every  allusion  to  a 
submission  to  ascertain  the  "amount  of  loss 
or  damage"  has  uniformly  been  understood  to 
signify  a  proceeding  to  appraise  and  estimate 
the  damage  to  the  property  described,  but  not 
to  embrace  the  question  of  ownership  or  any 
other  matter  which  goes  to  the  root  of  the 
cause  of  action.  Steplienson  v.  Insurance  Co., 
64  Me.  06 ;  Bangor  Savings  Bank  v.  Insurance 
Co.,  86  Me.  68,  26  AtL  991,  20  U  R.  A.  650. 
86  Am.  St  Rep.  341.  There  is  no  reason  to 
suppose  that  it  was  in  the  contemplation  of 
the  parties  or  of  tbe  Legislature  that  any  oth- 
er or  different  effect  was  to  be  given  to  those 
■words  In  tbe  Maine  policy.  All  of  the  other 
terms  of  tbe  policy  and  of  the  statutes  relat- 
ing to  tbe  subject  are  entirely  consistent  with 
this  construction  of  the  language  of  the  ar- 
bitration clause  in  each  of  the  policies  in  suit. 
There  Is  nothing  in  any  of  tbe  provisions  of 
tbe  policy  prescribed  or  of  any  of  the  statutes 
relating  to  it,  which  indicates  in  the  slightest 
degree  any  purpose  or  desire  to  change  the 
established  doctrine  of  the  courts  In  regard 
to  the  distinction  above  stated  between  valid 
and  invalid  agreements  for  arbitration  in  this 
class  of  contracts. 

Tbe  case  of  Cassldy  ▼.  Royal  Exchange  As- 
surance Co..  99  M&  899,  69  Atl.  649,  differs 
toto  coelo  from  the  case  at  l»ar,  and  is  not 
an  authority,  for  tbe  defendant's  contention. 
The  matter  which  was  there  deemed  to  be 
within  the  Jurisdiction  of  the  referees  did  not 
go  to  the  cause  of  action,  but  to  tbe  amount 
of  damages,  and  the  only  question  of  fact  for 
the  determination  of  the  referees  was  wheth- 
er certain  piles  of  lumber  were  within  100 
feet  of  each  other. 

Furthermore  tbe  rule  claimed  by  tbe  de- 
fendant would  not  be  a  wise  or  beneficent 
one  In  its  practical  operation.  The  settlement 
of  questions  of  title  to  real  and  personal  prop- 
erty often  involves  the  duty  of  examining  a 
complex  state  of  facts  and  important  and  dif- 
ficult questions  of  law,  a  duty  which  those 
not  educated  to  tbe  law  would  be  wholly  in- 
competent to  perform;  and  yet  it  is  a  mat- 
ter of  common  kuowledge  that,  in  a  great 
majority  of  references  under  the  arbitration 
clause  of  insurance  policies,  the  referees  are 
not  selected  from  the  legal  profession,  for  tbe 
reason  that  they  are  required  to  perform  the 


factions  of  simple  appraisers  and  not  of  gen- 
eral arbitrators.  Dnder  the  terms  of  the 
Maine  policy  neither  of  the  three  persons 
named  for  referees  by  each  of  the  parties  to 
required  to  be  learned  In  the  law. 
Excqitions  overruled. 


O'ORADT  et  al.  v.  UNITED  STATES  INDB- 

PENDENT  TELEPHONE  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  1,  1909.) 

1.  COBPOBATIOVS    (I   614*)— iHSOLTCIfOT— FKH- 

soNs    ENTiTtfo    TO   Maintain  Aciioit  — 

Stockboldebs. 

The  holder  of  a  "voting  tmst"  certificate 
is  tbe  beneficial  owner  of  the  stock  represented 
by  it  in  the  haada  of  the  "voting  tniBtees."  Be- 
ing tbe  beneficial  owner,  he  is  a  stockholder 
within  tbe  meaning  of  section  65  of  the  cor- 
poration act  (Laws  1896,  p.  298,  c.  185),  and  is 
entitled  to  institute  the  prooeedings  provided 
by  that  section  for  tbe  winding  up  of  an  insol- 
vent corporation, 

[Ed.  Note.— For  other  cases,  see  Coroorationa, 
Dec  Dig.  {  614.» 

For  other  definitions,  see  Words  and  Fhiaaes, 
vol.  7,  pp,  66UT-6669 ;   voL  8,  p-  7804.] 

2.  COBPOBATIONS  (|  615»)— Ihbolvenct— PsE- 
Bons  Entitled  to  Maintaih  Actioii  — 
CBEDrroBS. 

The  trustee,  under  a  mortgage  given  by  a 
corporation  to  secure  tbe  payment  of  trands  is- 
sued by  it,  who  forecloses  the  mortgage  and  re- 
covers a  decree  for  deficiency  against  tbe  corpo- 
ration, holds  such  decree  for  the  benefit  of  tbe 
bondholders.  The  bondholders,  beinjg  the  bene- 
ficial owners  of  the  decree,  are  ctedUors  of  tbe 
corporation  within  tbe  meaning  of  the  section 
above  mentioned,  and  are  any  of  them  entitled 
to  file  a  bill  under  that  section  for  the  'purpose 
of  having  tbe  corporation  decreed  to  be  In»oi- 
vent,  and  for  the  appointment  of  a  receiver. 

[ISA.  Note.— For  other  cases,  see  OorporattonSk 
Dec.  Dig.  i  615.*] 

(Syllabus  by  the  C!ourt.) 

Appeal  from  Court  of  (Tbancery. 

Bill  by  James.  M.  B.  O'Grady  and  others 
against  the  United  States  Independent  Tele- 
phone Company.  Decree  for  complainaiits, 
and  .defeUdant  wpeals.    AiBrmed. 

Lindabury,  Depue  &  Fan'ks,  for  appellant 
Pitney,  Hardin  &  Skinner,  for  respondents. 

OUHMBRB,  O.  J.  Hie  appeal  In  tills  case 
is  taken  from  a  'decree  of  the  Court  of  Chan- 
cery adjudging  the  United  States  Independ- 
ent Telephone  Company  to  be  insolvent,  and 
appointing  a  receiver  to  wind  it  up.  The 
bill  of  complaint  was  filed  by  O'Grady-  on 
behalf  of  himself  and  of  all  other  stockhold- 
ers and  creditors  of  the  defendant  company 
who  should  come  in  and  contritMite  to  tlie 
exp«i8e  of  the  suit.  He  alleged  In  bds  bill 
as  the  basis  of  his  rlg^t  to  maintain  the  suit 
that  he  was  tbe  owner  of  112  shares  of  tbe 
capital  stock  of  the  company,  and  of  28  of 
its  mortgage  bonds  of  the  par  value  of  SL- 
000  each.     Tbe  other  complainants,  Julia 
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Dlefendorf  and  t,evria  W.  Iflller,  were  per- 
mitted to  Interrene  upon  showing  that  they 
were  the  holders  of  certain  other  of  the 
mortgage  bonds  of  the  defendact  company. 

The  proofs  taken  at  the  hearing  disclosed 
that  all  of  the  stock  of  the  company,  ap  soon 
as  it  was  Issned,  was  turned  over  to  certain 
"voting  tmstees,"  who,  by  the  terms  of 
their  tmst,  were  to  hold  It  imtll  October, 
1912,  and  that  these  trustees  Issued  to  each 
of  the  benetkclal  owners  of  such  stock  what 
Is  called  a  voting  tmat  certificate,  the  ma- 
terial part  of  which  is  as  follows:  'This  Is 
to  certify  that  on  the  Ist  day  of  October, 

1912,  will  be  entitled  to  receive  a 

certUcate,  or  certificates,  for  folly 

paid  shares  of  $100  each  of  the  common 
stock  of  the  United  States  Independent  Tel- 
^h<me  Co.,  a  corporation  organized  under 
the  laws  of  the  State  of  New  Jersey,  and  in 
the  meantime  to  receive  payments  equal  to 
the  dividends,  If  any,  collected  by  the  under- 
signed voting  trustees,  upon  a  like  manner 
of  such  shares  of  common  stock  standing  In 
their  names;  and  until  the  Ist  day  of  Octo- 
ber, 1912,  the  voting  trustees  shall  possess 
and  be  entitled  to  exercise  all  rights  of  ev- 
ery name  and  nature.  Including  the  right  to 
vote  in  respect  of  any  and  all  such  stock; 
it  being  expressly  stipulated  that  no  voting 
right  passes  to  the  holder  ther^f  by  or  un- 
der this  certificate,  or  by  or  under  any  agree- 
ment express  or  implied."  It  further  ap- 
peared that  O'Qrady  held  no  certificate  of 
stock,  but  wad  the  owner  of  voting  trust  cer- 
tificates entitling  him  to  receive  from  the 
voting  trustees  a  certificate  for  112  shares 
of  the  common  stock  of  the  company  on  the 
Ist  day  of  October.  1912.  In  addition  it 
was  In '  evidence  that  the  mortgage  which 
was  issued  to  secure  the  payment  of  the 
bonds  held  by  the  complainants  had  been 
foreclosed  by  the  trustee  named  therein  for 
default  in  the  payments  provided  thereby, 
that  the  foreclosure  sale  failed  to  produce 
sufficient  moneys  to  satisfy  the  mortgage 
debt,  and  that  a  decree  for  deficiency  had 
t>een  entered  against  the  defendant  company 
for  a  Bum  amounting  to  more  than  $10,000,- 
000. 

The  Insolvency  of  the  company  is  not  de- 
nied by  the  appellant  The  single  ground 
upon  which  the  appeal  Is  rested  is  that  the 
decree  ia  erroneous  "for  that  none  of  the 
complainants  In  said  case  are  either  stock- 
holders or  creditors  of  the  appellant,  or  oth- 
erwise entitled  to  the  relief  attempted  to  be 
granted  by  said  decree."  The  summary  pro- 
ceeding provided  by  the  sixty-fifth  section 
of  the  corporation  act  (Laws  1896,  p.  298, 
c.  186)  for  the  winding  up  of  an  insolvent 
corporation  can  be  instituted  only  by  the 
stockholders  or  the  creditors  of  the  com- 
pany. Conseanently,  if  the  appellant  is 
right  in  Its  assertion,  this  suit  must  fall. 
The  only  one  of  the  respondents  who  claims 
a  Btalna  as  a  stockholder  is  O'Orady,  wbo, 
71A.-e6 


as  has  been  stated,  Is  the  holder,  not  of  a 
certificate  of  stock,  but  of  a  "voting  trust" 
certificate.  The  question,  therefore,  to  be 
determined  is  whether  the  owner  of  a  vot- 
ing trust  certificate  is  a  stockholder  within 
the  meaning  of  the  statutory  provision  just 
referred  to.  In  the  case  of  Hoopes  v.  Basic 
Co.,  69  N.  J.  Eq.  679,  61  Atl.  979,  8.  c.  on 
appeal,  65  Atl.  1118,  it  was  held  that  a  per- 
son to  whom  a  certificate  of  stock  had  been 
issned,  and  who  appeared  as  the  owner 
thereof  on  the  company's  l>ook8,  was  not  a 
stockholder  within  the  meaning  of  this  pro- 
vision, when  the  whole  beneficial  interest  In 
the  stock  was  vested  in  another  person;  and 
in  the  case  of  Beinhardt  v.  Interstate  Tele- 
phone Co.,  1  Buch.  70,  it  was  held  that  a 
person  In  whom  the  whole  beneficial  Interest 
in  the  stock  was  vested  was  entitled  to 
maintain  a  bill  to  have  the  company  declared 
Insolvent,  notwithstanding  that  the  stock 
certificate  had  been  Issued  to  and  was  held 
by  another  party.  Although  the  Relnhardt 
Case  did  not  come  to  this  court,  the  deci- 
sion is  the  corollary  of  the  Hoopee  Case. 
The  right  of  O'Orady,  therefore,  to  maintain 
tUB  salt,  depends  upon  whether  he  is,  in 
equity,  the  owner  of  the  stock  represented 
by  the  "voting  trust"  certificate  which  he 
holds.  That  he  is  such  owner  seems  to  m^ 
to  be  plain.  The  legal  title  to  it  is  lodged 
in  so-called  voting  trustees.  Their  very  des- 
ignation shows  that  they  hold  it,  not  in  their 
own  right,  but  for  those  for  whose  benefit 
the  trust  was  created,  viz.,  their  cestnls  que 
trust,  and  these  persons  are  conclusively  des- 
ignated by  the  trust  certificates  issued  by 
the  voting  trustees.  All  the  rights  and  pow- 
ers conferred  by  the  voting  trust  agreement, 
all  the  duties  required  to  be  performed  rai- 
der it,  arc  conferred  and  imposed  solely  for 
the  benefit  of  those  who  created  the  trust 
and  their  assigras;  in  other  words,  the  orig- 
inal stockholders  and  those  who  now  stand 
in  their  shoes.  The  voting  trustees  have  no 
interest  In  the. stock  beyond  what  is  neces- 
sary to  enable  them  to  execute  their  trust 
The  I>eneflclsil  ovniers  of  the  stock  are  the 
persons  who  bold  the  certificates  issued  by 
the  voting  trustees,  and  those  persons  are 
the  stockholders  who  are  entitled  to  main- 
tain the  suit  provided  by  the  sixty-ninth  sec- 
tion of  the  corporation  act 

It  is  contended  before  us  by  counsel  for 
the  appellant  that  the  effect  of  the  provision 
contained  in  the  trust  certificate  held  by 
O'Qrady  (and  which  is  also  embodied  in  the 
trust' agreement),  that  during  the  term  of 
that  agreement  "the  voting  trustees  shall 
possess. and  be  entitled  to  exercise  all  rights 
of  every  name  and  nature,  including  the 
right  to  vote  in  respect  of  any  and  all  of 
such  stodi:,"  is  to  transfer  from  the  stock- 
holders to  the  voting  trustees  the  ex<<IUBlve 
right  to  institute  proceedings  for  the  winding 
up  of  the  corporation  in  case  it  should  be- 
come insolvent    But  wltether  the  provision 
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reclted  should  be  construed  to  hare  so  broad 
a  scope,  In  view  of  the  fact  that  the  trust 
agreement  contemplates  that  the  corporation 
will  be  a  going  concern  at  the  end  of  the 
period  covered  by  that  agreement,  and 
whether,  if  the  stockholders  Intended  to 
transfer  such  right  to  the  voting  trustees, 
the  power  to  do  so  existed  tn  them,  are 
questions  which  we  do  not  find  It  necessary 
to  determine,  for  the  reason  that  they  are 
not  raised  by  the  appeal.  The  sole  ground 
assigned  In  the  petition  of  appeal  for  re- 
versing the  decree  Is  that  the  respondents 
are  neither  stockholders  nor  creditors.  Hav- 
ing determined  that  O'Grady  is  a  stockhold- 
er, that  ground  of  appeal  falls. 

For  the  same  reasons  which  have  led  as 
to  the  conclusion  that  O'Grady  Is  a  stock- 
bolder  of  the  appellant  corporation,  we  con- 
clude that  be  and  his  fellow  respondents 
are  among  its  creditors.  The  trustee  of  the 
mortgage  bondholders  has  recovered  a  defi- 
ciency Judgment  against  the  company  for  a 
large  amount  He  holds  it,  not  for  his  own 
benefit,  but  for  the  benefit  of  those  whose 
trustee  he  is.  They  (the  mortgage  bondhold- 
ers) are  in  equity  the  owners  of  this  Judg- 
ment They  are  the  real  creditors,  and  as 
such  are  entitled  to  file  a  bill  in  this  case 
for  the  purpose  of  having  the  appellant  de- 
creed to  be  insolvent 

Tbe  question  brought  forward  at  the  argu- 
ment on  behalf  of  the  appellant  whether  the 
bondholders  of  the  company  are  prohibited 
by  the  terms  of  the  mortgage  which  was 
given  to  secure  the  payment  of  their  bonds, 
from  bringing  suit  to  procure  the  appoint- 
ment of  a  receiver  in  case  of  insolvency.  Is 
not  raised  by  the  petition  of  appeal,  and  Is 
therefore  not  before  us  for  consideration. 

The  decree  under  review  must  be  affirmed. 


(U  Vt.  8S) 

BUSH  V.  HARRISON  GRANITE  CO. 

(Snpreme  Court  of  Vermont    Washington. 
Feb.  16, 1909.) 

COKPOBATTORB    (|    667*)  —  IMSOLVEWOT  —  SET- 
OFF. 

An  insolvent  granite  company.  In  which  de- 
fendant was  a  stockholder,  bad  manufactured 
granite  monumenta  for  defendant  under  a  con- 
tract requiring  the  latter  to  pay  on 'completion 
and  delivery.  The  insolvent  being  unable  to 
complete  work  fast  enough  to  seasonably  pay  Its 
granite  cutters,  defendant  had  advanced  money 
to  the  insolvent  on  estimatea  of  the  cost  of  the 
Vfork  done  during  the  previous  month.  A  receiv- 
er having  been  applied  for,  defendant  sent  the 
Insolvent  manager  $2,800  as  an  advancement  on 
condition  that  the  money  should  not  be  naid 
over  to  the  insolvent  except  on  an  order  uom 
the  court  The  mansKer  turned  over  this  money 
to  a  referee  in  a  pending  suit,  without  condition 
and  without  authority,  and  he  paid  it  to  a  re- 
ceiver thereafter  appointed.  Held,  that  defend- 
ant was  entitled  to  set  off  such  amount  against 
its  liability  for  work  completed  for  defendant 
by  tbe  receiver. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  i  567.*] 


Exceptions  ftom  Chancery.  Oonrt,  Wasb- 
ington  County;    Alfred  A.  Hall,  Chancellor. 

Action  by  H.  K.  Bush,  as  recelvM'  of  the 
Producers"  Granite  Company,  against  the 
Harrison  Granite  Company.  The  action  •*»■»» 
in  general  assumpsit  Defendant  pleaded  gen- 
eral Issue,  payment  accord  and  satlsfactloii. 
and  offset  A  receiver  was  appointed,  on 
whose  report  plaintiff  was  awarded  Jnds- 
ment  in  tbe  sum  of  $3,070.64,  with  interest 
and  costs,  from  which  defendant  brings  ex- 
ceptions. Reversed.  Judgment  for  defend- 
ant    ' 

Argued  before  ROWEIIi,  O.  J.,  and  MUN- 
SON,  WATSON,  and  HASBim)N.  JJ. 

Richard  A.  Hoar,  for  plaintiff.  H.  OL 
Smith  and  John  W.  Gordon,  for  defoidant. 

HASBI/IH5N,  J.  The  Producers'  Granite 
Company  was  a  Vermont  corporation.  In  a 
chancery  proceeding  brought  to  the  Septem- 
ber term,  1895,  in  Washington  county,  the 
plaintiff  was  on  the  4th  day  of  November, 
1895,  duly  appointed  its  receiver.  November 
8,  1895,  the  receiver  qualified  and  took  pos- 
session of  its  property.  By  the  order  of 
appointment  the  receiver  was  authorized,  to 
employ  labor  and  furnish  matwlal  Cor  the 
completion  of  unfinished  work,  and  for  tbe 
fulfillment  of  subsisting  contracts.  This  suit 
was  brought  against  the  Harrison  Granite 
Company  to  recover  for  liabilities  accmlne  to 
the  plaintiff  from  the  defendant  from  the 
time  when  the  receiver  took  possession  and 
was  specially  authorized  by  the  court  of 
chancery.  The  action  is  general  assumpsit. 
The  defendant  pleaded  the  general  issue,  pay- 
ment, and  offset  The  case  was  heard  npon 
a  referee's  substituted  report  and  a  supple- 
mental report  and  the  plaintiff's  exceptions 
to  such  reports.  Judgment  was  rendered  for 
the  plaintiff  for  $1,797.23,  with  interest  there- 
on from  August  6,  1896,  and  costs  of  salt. 
The  defendant  excepted. 

Prior  to  November  5, 1895,  tbe  firm  of  J.  BL 
Harrison  Sc  Sons  of  Michigan  was  a  dealer 
In  Barre  granite,. and  bad  done  business  with 
the  Producers'  Granite  Company,  of  which 
it  was  one  of  the  principal  stockholders.  Tbe 
other  principal  stockholder  was  the  Empire 
Granite  Company,  a  Vermont  corporation. 
On  said  5th  day  of  November,  1895,  the  Har- 
rison Granite  Company  was  incorporated  un- 
der the  laws  of  the  state  of  Michigan,  and 
two  days  thereafter  was  organized,  became 
the  owner  of  all  the  property  of  said  firm  of 
Harrison  &  Sons,  and  succeeded  to  Its  busi- 
ness. The  referee  finds:  "That  both  the 
plaintiff  and  tbe  defendant  understood  that 
the  defendant  was  the  owner  of  the  property, 
accounts,  contracts,  and  assets  of  J.  B.  Har- 
rison &  Sons,  and  that  the  plaintiff  accepted 
and  treated  tbe  defendant  as  such  owner 
and  transacted  all  business  with  and  in  the 
name  of  the  defendant  whether  such  bnsl- 
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nefls  pertained  to  tbe  acconnts  and  contracts 
prior  or  subsequent  to  the  receivership  or 
not"  The  Producers'  Granite  Company  had 
done  business  with  J.  B.  Harrison  &  Sons  un- 
der a  contract,  which  was,  In  substance,  that 
the  former  should  manufacture  such  monn- 
noents  as  the  latter  should  order  on  tbe  terms 
that  the  latter  should  furnish  the  stock  and 
pay  the  former  the  amount  of  the  stone  cut- 
ters' wages,  and  35  per  cent  tb«reof  In  ad- 
dition, and  a  price  named  for  polishing.  The 
35  per  cent,  was  treated  as  profit  although 
expenses  of  management  and  some  inciden- 
tal costs  were  to  come  out  of  it  All  work 
was  to  be  paid  for  upon  completion  and  de- 
livery. Damages  for  defective  work  were  to 
fall  upon  the  Producers'  Granite  Company. 
Iioss  from  defective  stone  was  to  be  borne 
by  Harrison  &  Sons.  The  Producers'  Granite 
Company  had  the  same  contract  with  tbe 
Umpire  Granite  Company  before  mentioned. 
But  the  capital  of  the  Producers'  Company 
was  in  its  plant  It  was  obliged  to  pay  the 
wages  of  Its  workmen  monthly,  and  It  did 
not  complete  work  fast  enough  to  secure 
enough  money  from  Its  customers,  under  the 
terms  of  Its  contracts,  to  enable  it  seasonably 
to  pay  the  granite  cutters;  and  so  It  came 
about  that,  without  any  change  of  contract 
each  of  the  purchasing  concerns  from  month 
to  month  advanced  to  the  Producers'  Com- 
pany such  sum  of  money  as  the  manager  of 
tbe  latter  company  estimated  to  be  the  cost 
of  the  work  for  the  previous  month  done 
on  Jobs  In  process  of  completion  under  the 
contract  with  such  purchasing  company.  In 
the  summer  of  1895  the  Producers'  Company 
"Toted  to  go  Into  liquidation,"  but  did  noth- 
ing in  pursuance  of  such  vote.  However,  the 
Bmpire  Granite  Company  brought  a  petition 
to  the  court  of  chancery  at  the  September 
term,  1895,  praying  for  the  appointment  of 
a  receiver  for  the  Producers'  Company,  and 
It  was  In  this  proceeding  that  the  plalntlfT 
was  appointed  as  hereinbefore  stated.  In 
October,  1886,  no  work  was  done  by  the 
Producers'  Company  for  the  Empire  Com- 
pany, the  petitioner  In  the  chancery  case. 
Near  the  end  of  that  month  the  manager  of 
the  Prodncws'  Company,  Fred  B.  Mudgett 
estimated  the  cost  of  work,  for  the  month, 
on  jobs  for  Harrison  &  Sons,  at  $2,800,  and 
sent  his  estimate  to  that  company.  Harrison 
&  Sons  thereupon  sent  to  Fred  B.  Mudgett 
manager,  a  draft  for  $2,800.  payable  to  his 
order,  and  therewith  sent  a  letter  dated  Oc- 
tober 28,  1895,  which  reads  as  follows: 
"Dear  Sir :  Answering  yours  of  tbe  26th  we 
Inclose  draft  to  the  order  of  Producers'  Gran- 
ite Company,  $2,800.  Before  using  this  mon- 
ey for  pay  roll  or  any  other  purpose,  please 
see  a  letter  of  to-day  from  H.  O.  Smith  or 
Watts,  Bean  &  Smith,  to  John  W.  Gordon, 
at  Barre.  Ton  will  notice  that  It  is  our  wish 
that  this  money  be  paid  over  to  the  Produc- 
ers' Granite  Company  only  on  an  order  from 
tbe  court  in  order  to  protect  onrselves  un- 
der the  present  tangled  condition  of  affalra." 


Under  their  contract  nothing  was  due  from 
Harrison  &  Sons  to  the  Producers'  Company 
at  the  time  this  draft  was  sent  and  later, 
when  the  receiver  was  appointed,  and,  as 
the  referee  finds,  a  dbarge  was  made  against 
Harrison  Sl  Sons,  or  the  defendant  of 
$5,100.19  for  unfinished  and  undelivered  pieces 
of  work,  a  sum  not  due,  the  l>alance  then  and 
thus  shown  against  Harrison  &  Sons,  or  the 
defendant  was  only  $866.4a  At  tbe  time  the 
draft  for  $2,800  was  sent  the  chancery  pro- 
ceeding brought  by  the  Empire  Company  was 
pending,  and  Harrison  &  Sons  anticipated  tbe 
appointment  of  a  receiver  for  the  Producers' 
Company.  Tbe  facts  make  It  clear  what  was 
meant  by  the  notice,  In  the  letter,  that  the 
money  was  to  be  paid  over  only  on  an  order 
of  court  for  the  protection  of  the  senders 
thereof.  They  did  not  wish  to  advance  mon- 
ey and  receive  therefor  simply  a  credit  from 
a  corporation  about  to  go  into  the  hands  of 
a  receiver.  Mr.  Mudgett  the  referee  finds, 
had  no  authority  other  than  the  letter  to 
turn  over  tbe  draft  He,  in  fact  kept  the 
draft  until  November  8,  1895,  the  day  on 
which  the  receiver  qualified.  On  that  day  he 
sent  the  draft  to  the  plalntlfT,  together  with 
tbe  following  letter:  "Dear  Sir:  I  have  been 
advised  and  know  for  a  fact  that  you  have 
been  appointed  and  have  qualified  as  receiver 
of  tbe  Producers'  Granite  Company  of  Barre, 
Vt  Recognizing  you  as  receiver,  I  hereby 
relinquish  my  position  as  manager  of  the 
said  company,  also  all  books,  papers,  moneys, 
etc.,  meaning  to  turn  over  to  you  all  the 
business  of  the  company  heretofore  held  and 
conducted  by  me  as  manager  and  to  answer 
no  further  responsibilities.  I  Inclose  yoa 
herewith  New  York  draft  drawn  by  J.  IL 
Harrison  &  Sons  payable  to  Producers'  Gran- 
ite Company  for  $2,800,  to  meet  October,  1886, 
pay  roll,  which  was  dne  to  be  paid  Novonber 
5tb."  Mr.  Mudgett  had  no  authority  to  limit 
the  use  of  the  money  as  he  attempted  to  do, 
but  could  pay  it  over  only  to  effectuate  the 
purpose  expressed  by  Harrison  &  Sons  in 
their  letter  to  him.  Tbe  referee  finds -that  at 
the  time  Mr.  Mudgett  turned  the  draft  over 
to  the  plaintiff  the  defoidant  tbe  Harrison 
Granite  Company,  had  become  its  owner,  and 
the  referee  further  finds  "that  the  $2,800  was 
paid  to  tbe  receiver  by  the  defendant  and 
should  be  dbarged  to  him  for  work  that  he 
took  over  from  the  Producers'  Granite  Com- 
pany and  completed  and  shipped  to  tiie  de- 
fendant" 

If  these  findings  Involve  conclusions  of  law, 
the  conclusions  stand,  for  they  are  conclu- 
slouB  of  law  which  the  court  Itself  draws 
from  all  the  facts  found  by  the  referee.  Tbe 
defendant  In  several  letters  to  the  receiver 
Insisted  that  the  latter  get  an  order  from  the 
court  of  chancery  anthorlElng  Iilm  to  issue  a 
certificate  showing  the  nature  of  the  defend- 
ant's claim  for  the  $2,800.  In  March,  1896. 
the  receiver  issued  a  certificate  or  receipt 
which  faced  both  ways  and  was  misleading. 
The  plaintiff  in  his  brief  characterises  this 
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paper  as  frandulent  <m  its  face,  and  the  de- 
fendant's brief  speaks  of  Its  false  pretenses 
and  misstatements.  Since  the  plalntifC  who 
gave  this  receipt  and  the  defendant  who  re- 
ceived It  are  so  well  agreed  as  to  Its  dabioa0 
and  devious  character,  we  do  not  recite  it 
It  is  mentioned  here  because  of  a  reference 
to  it  in  the  findings  of  the  trial  court 

The  contracts  of  the  Producers'  C!ompany 
with  Harrison  &  Sons,  incomplete  in  respect 
to  finishing  or  delivery  when  the  receiver 
was  appointed,  were  completed  by  the  re- 
ceiver, and  new  Jobs  were  done  by  the  re- 
ceiver for  the  Harrison  Granite  Company 
under  the  same  contract  terms  as  had  sub- 
sisted between  the  Producers'  Company  and 
Harrison  It  Sons.  The  old  contracts  were 
treated  by  the  receiver  as  made  with  the  Har- 
rison Granite  Company.  The  result  of  tlie 
dealings  of  the  receiver  with  the  Harrison 
Granite  Company  was  that  the  receiver  had 
charges  against  the  Harrison  Company  which 
were  allowed  by  the  referee,  to  the  amount 
of  $ie,81&5e,  and  that  the  credits  to  the 
Harrison  Company  admitted  by  the  receiver 
on  hearing  and  the  additional  credit  of 
^2,800,  which  should  have  been  allowed,  more 
than  equaled  the  debit  side  of  the  receiver's 
flcconnt  with  the  defendant  The  defendant 
does  not  claim  that  his  plea  in  offset  is  so 
drawn  as  to  amount  to  a  declaration  In  offset 
under  which  the  defendant  can  recover  any 
balance  due  him.  Therefore  we  do  not  con- 
sider certain  other  claims  of  the  defendant 
against  the  receiver.  Some  items  of  claimed 
offset  against  the  Producers'  Company  were 
presented  to  the  court  of  chancery  in  the  re- 
ceivership proceedings  in  pursuance  of  an 
order  of  court  that  the  creditors  of  the  Pro- 
ducers' Company  should  file  their  claims 
against  it  by  a  day  named.  In  the  proceed- 
ings last  referred  to  no  final  action  has  been 
taken.  However,  the  claim  for  the  item  of 
$2,800,  which  has  been  considered,  was  not 
Utresented  to  the  court  of  chancery  in  such 
proceedings,  but  appears  alwajrs  to  have  been 
regarded  by  the  defendant  as  a  charge  against 
the  receiver  on  account  of  its  dealings  with 
him,  which  have  been  herein  reviewed. 

Judgment  reversed,  and  Judgment  for  the 
defendant  to  recover  its  costs. 


(82  vt.  uu 

STATE  ▼.  BOSTON  &  M.  R.  R. 

(Supreme  Court  of  Vermont.     Orleans.     Feb. 
27,  1900.) 

1.  Baelboads  (S  228*)  —  Opbbation  —  Pttb- 
NianiRO  Accommodations  and  Facilities. 
Laws  1906,  p.  133,  No.  124,  i  1,  provides 
that  every  raih'o.id  company  in  the  state  shall 
Kraut  every  person  or  concern  operating  a  pub- 
lic telephone  line  having  500  subscribers  equal 
and  reasonable  terms  for  connection  with  the 
depots  ond  offices  of  such  railroad  company. 
Held,  that  a  mere  refusal  of  a  railroad  company 
on  request  of  the  telephone  company  to  place  an 
instninwQt  in  its  station,  and  grant  to  it  the 


'^ame  term*  and  conditions"  or  "the  same  and 
equal  arrangements  or  facilities"  as  it  had 
granted  another  telephone  company,  does  not 
show  a  violation  of  the  act 

[Ed.  Note. — For  otber  cases,  see  Bailroada, 
Dec.  Dig.  {  228.*] 

2.  CoRsirnrnoNAi.  Law  (J  ^S'i—'Bxvaw— 
Questions  to  bk  DErEBimiXD— CoRsxira- 
xxoKAUTT  or  Act. 

Constitutional  questions  presented  on  re- 
view will  not  be  passed  on  unless  it  la  necessary 
to  a  final  determination  of  the  ease. 

[Bid.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  ||  43-15;   Dec  Dig.  |  46.*] 

Exceptions  from  Orleans  Coonty  Ooort; 
George  M.  Powers,  Judge. 

The  Boston  &  Maine  Bailroad  was  con- 
victed of  refusing  a  telephone  company  a 
right  to  place  an  instrument  in  one  of  Its 
stations  with  the  same  privileges  it  bad 
granted  another  company  in  violation  of 
law,  and  brings  exceptions.    Reversed. 

Argued  before  BOWBLL,  C.  J.,  and  MUN- 
SON,  WATSON,  and  HASBMTON,  JJ. 

Clarke  C.  Fitts,  Atty.  Gen.,  and  B.  A.  Cook, 
State's  Atty.,  for  the  State.  Wm.  B.  C. 
Stickney  and  Young  &  Young,  for  defendant 

WATSON,  J.  The  respondent  is  informed 
against  for  an  alleged  violation  of  Act  Na 
124,  p.  133,  Laws  1906,  section  1  of  which 
reads:  "Every  railroad  corporation  doing 
business  in  this  state  shall  grant  to  every 
person,  firm.  Joint  stock  company  or  corpora- 
tion operating  a  public  telephone  line  In  the 
state  and  having  at  least  five  hundred  tele- 
phone connections,  equal  and  reasonable 
terms,  arrangements  and  facilities  tat  the 
Installation  of  telephone  instruments  on  tlie 
lines,  or  connected  with  the  telephone  sys- 
tem of  such  person,  firm.  Joint  stock  com- 
pany or  oorporation,  in  all  depots,  station 
houses  or  offices  of  such  railroad  corporation 
in  the  state."  By  section  2  a  railroad  corpo- 
ration which  violates  the  provisions  of  the 
preceding  section  shall  be  fined  as  therein 
specified.  A  trial  was  had  and  the  facts 
found  by  the  court 

It  is  found  that  on  March  28,  1907,  and 
for  a  long  time  previous  thereto,  the  re- 
spondent had  granted  and  did  grant  to  the 
New  England  Telephone  &  Telegraph  Com- 
pany arrangements  and  facilities  for  Hie  in- 
stallation of  a  telephone  instrument  of  that 
company  at  and  in  the  depot  and  station 
house  of  the  respondent  at  Barton  Landing, 
this  state.  It  la  not  alleged  nor  is  it  found, 
however,  that  the  Vermont  People's  Tele- 
phone Company  requested  the  resiMndent  to 
grant  nor  that  the  respondent  ever  refused 
to  grant  to  that  company  equal  and  reason- 
able terms,  arrangements,  and  facilities  for 
the  installation  of  a  telephone  instrument 
at  and  in  the  same  depot  and  station  house. 
The  relative  situation  of  the  Vermont  Peo- 
ple's Telephone  Company  to  the  respondent 
at  Barton  Landing  may  be  substantially  dis- 
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BimllaE  to  that  of  the  New  Bngtand  Tele- 
phone ft  Telegraph  CJompany  In  the  number 
of  BUbscribers  and  the  size  of  the  territory 
covered  by  them;  In  advantages  and  dtead- 
yantages,  conveniences,  and  lucoavenlences, 
consequent  on  the  Installation  of  one  of  its 
telephone  instruments  in  the  depot  and  sta- 
tion house  at  that  place.  Reasonable  and 
equal  terms  for  one  are  not  necessarily  rea- 
sonable and  equal  terms  for  the  other,  for 
they  can  be  so  only  when  the  conditions  are 
substantially  the  same.  Therefore  the  re- 
fusal by  the  respondent  on  request  of  the 
Vermont  People's  Telephone  Company  to 
grant  to  it  the  "same  terms  and  conditions," 
or  "the  same  and  equal  arrangements  and 
fAcUltles,"  as  It  (respondent)  bad  granted  to 
the  other  telephone  company  named,  was  no 
violation  of  the  statute.  Nor  was  the  re- 
fusal to  make  or  submit  any  terms  upon 
whidi  it  (respondent)  would  permit  such 
Installation  and  connection  to  be  made  by  the 
Vermont  People's  Telephone  Company  an 
offense.  This  refusal  was  in  response  to  a 
demanded  right  to  install  and  connect  such 
telephone  Instrument  "all  under  the  same 
terms  and  conditions  as  the"  other  named 
telephone  company  theretofore  had  and  did 
then  have  an  instrument  there  installed  and 
connected.  To  that  demand  such  a  refusal 
Is  not  within  the  statute. 

C<»stltutlooal  questions  were  presented, 
but  since  the  case  Is  otherwise  finally  dis- 
posed of  the  general  rule  applies  that  such 
questions  will  not  be  passed  upon  unless  It 
la  necessary  to  the  final  determination  of 
the  case.  Blanchard  t.  Caty  of  Barre,  77  Vt 
420,  60  Atl.  070. 

Judgment  reversed,  and  reopeadent  dis- 
charged. 

(82  vt.  7») 

RANN  V.  .TWlTOHBMk 

(Snpieme  Court  of  Vermont.   Orleans.   Feb.  18, 
1009.) 

L  Phtsicianb  and  SnBQXOKB  (|  14*)— Cabe 

Rbquibed— Speciausts. 

Where  defendant  for  12  years  preceding  the 
trial  had  been  a  specialist,  and  a  regularly  ap- 
pointed ophtbalmatist  of  an  im^iortant  hospital 
which  advertised  him  aa  a  specialist,  the  degree 
of  care-  which  he  was  required  to  exercise  in 
makinat  a  diagnosis  of  and  treating  plaintiff's 
injured  eye,  when  plaintiff  was  taken  to  him 
for  such  treatment  because  be  was  a  specialist, 
was  such  as  is  ordinarily  possessed  by  those  who 
devote  special  study  and  attention  to  a  particu- 
lar organ,  its  diagnosis  and  treatment. 

[Ed.  Note.— For  other  cases,'  see  Physicians 
and  Surgeons,  Cent.  Dig.  {i  21,  26;   Dec.  Dig. 
«  14.*] 
2.  Phtsioiaks  awd  Subgeohs  (8  18*)— Mal- 

i"BACTiCE— Specialists — Question  fob  Jubt. 
Plaintiff  was  injured  by  a  flying  fragment 
of  a  railroad  torpedo,  striking  him  under  the 
inner  comer  of  the  eye.  The  lower  lid  was  cut 
off  so  that  it  hung  down  over  the  cheek,  dis- 
closing a  wound  under  the  eyeball  into  the 
socket.  Plaintiff  was  taken  to  a  physician,  who 
treated  the  injury  for  a  week,  when  he  became 


convinced  that  there  was  a  foreign  substance 
in  the  eye  or  socket,  and  sent  plaintiff  to  de- 
fendant, an  eye  specialist  Defendant  made  no 
effort  to  learn  anything  further  of  the  history 
of  the  case,  beyond  an  external  examination, 
though  whether  there  was  a  foreign  body  in  the 
eye  could  be  safely  discovered  by  the  use  of  a 
prolie.  Defendent  gave  the  eye  attention  for  a 
few  days  and  then  sent  plaintiff  home,  assuring 
him  there  was  nothing  in  the  eye,  which,  bow- 
ever,  grew  steadily,  worse,  until  plaintiff's  orig- 
inal physician  operated  on  it  and  removed  a 
piece  of  tin  nearly  an  inch  long  and  a  half  inch 
wide,  which  was  buried  in  the  tissues.  Htld, 
that  defendant  could  not  be  said  as  matter  of 
law  to  have  exercised  the  care  required  of  him 
as  a  specialist  in  diagnosing  and  treating  the 
injury. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons^  Cent  Dig.  i  4A;  Dec  Dig.  {  18.*] 

Exceptions  from  Orleans  County  Court; 
John  H.  Watson,  Judge. 

Action  on  the  case  by  Harold  Rann,  by  his 
next  friend,  against  M.  C.  Twitctaell,  for  mal- 
practice. A  verdict  was  ordered  for  defend- 
ant, and  plaintiff  brings  exceptions.  Revers- 
ed and  remanded. 

Argued  before  ROWELL,  C  J.,  and  TT- 
LER,  MUNSON,  HASBI/TON,  POWERS, 
and  MILES,  JJ. 

Cook  &  WUliams,  for  plaintiff.  Tonng  k 
Young  and  A.  O.  Whittemore,  for  defendant 

POWERS,  J.  The  plaintiff,  a  robust  boy 
of  IS  years,  found  a  railroad  torpedo  near 
bis  house  In  Derby.  He  laid  It  on  a  plank 
and  threw  a  stone  upon  it  and  exploded  it 
whereupon  a  flying  fragment  struck  him  un- 
der the  Inner  comer  of  the  right  eye,  causing 
the  Injury  ooncemed  In  this  action.  This  was 
April  19,  1905.  The  cut  made  in  the  lower 
lid  of  the  eye  was  approximately  an  Inch 
long,  and  at  the  upper  end  next  to  the  Inner 
corner  of  the  eye  t^e  lid  was  cut  off  so  that 
it  hung  down'  over  the  cheek,  disclosing  a 
wound  under  the  eyeball  into  the  socket  of  the 
eye.  The  boy  was  at  once  taken  to  Dr. 
Gaines  of  Newport,  who  took  medical  charge 
of  the  case  and  treated  the  Injury  for  about 
a  week.  In  tbe  meantime  Dr.  Gabies  became 
convinced  that  there  was  a  foreign  substence 
lodged  in  the  eye  or  socket  and  being  uncer- 
tain whether  or  not  or  how  far  the  eye  itself 
might  be  involved,  and  not  feeling  compe- 
tent to  operate  on  the  eye  In  these  circum- 
stances, he  advised  the  employment  of  an  eye 
specialist  The  boy  was  taken  to  Sherbrooke 
for  tbe  purpose  of  consulting  an  expert,  but 
the  latter  was  away,  so  he  could  not  be  seen. 
After  bis  retnm  to  Derby,  and  on  April  26th, 
Dr.  Gaines  and  Dr.  Lund,  who  had  been  call- 
ed In  to  assist,  and  who  agreed  with  Dr. 
Gaines  that  there  was  a  foreign  substance  In 
the  eye,  made  preparations  to  operate  for  ite 
removal.  When  it  came  to  the  point  of  begin- 
ning the  operation.  Dr.  Qaines  telephoned  the 
defendant  that  the  plaintiff  bad  been  injured 
by  an  explosion,  and  that  some  foreign  sub- 
stance had  entered  tbe  orbit  of  tbe  eye,  and 
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that  he  did  not  feel  competent  to  remove  It, 
and  be  arranged  with  the  defendant  to  send 
the  plaintiff  to  him  for  treatment  The  plain- 
tiff was  thereupon  taken  to  the  Mary  Fletch- 
er Hospital  at  Burlington,  where  the  defend- 
ant undertook  the  treatment  of  the  case.  He 
made  no  effort  to  learn  anything  further  of 
the  history  of  the  case  or  its  prior  treatment. 
He  did  not  attempt  to  determine  by  probe  or 
otherwise  whether  or  not  there  was  In  fact 
a  foreign  body  lodged  In  the  eye  or  Its  orbit — 
beyond  an  external  examination  more  or  less 
cursory  in  character,  according  to  the  evi- 
dence— though  it  is  plain  that  the  use  of  a 
probe  would  have  easily  and  safely  discov- 
ered the  presence  of  the  piece  of  tin  wlilch 
was  afterwards  removed.  He  gave  the  eye 
attention  for  a  few  days,  and  then  sent  the 
plaintiff  home,  assuring  liim  that  there  was 
nothing  in  the  eye,  and  with  Instrnctlons  to 
Dr.  Gaines  as  to  its  subsequent  treatment 
The  eye  grew  steadily  worse  until  July  18th, 
when  Dr.  Gaines  operated  upon  it  and  remov- 
ed from  the  orbit  a  piece  of  tin  nearly  an 
inch  long  and  about  one-half  inch  wide,  which 
was  buried  in  the  tissue  to  such  a  depth  that 
its  nearest  point  was  about  a  quarter  of  an 
inch  from  the  surface.  The  action  is  case 
for  malpractice.  It  was  originally  brought 
against  the  defendant  and  the  Mary  Fletcher 
Hospital  Jointly,  but  during  the  progress  of 
the  trial,  at  the  plaintiff's  request  the  court 
ordered  a  verdict  for  the  hospital,  and  the 
trial  proceeded  against  the  defendant  alone. 
At  the  dose  of  the  plaintiff's  evidence  the 
court  ordered  a  verdict  for  the  defendant 
The  propriety  of  this  action  of  the  court  Is 
the  only  question  presented. 

At  the  outset  of  the  discussion  the  parties 
disagree  as  to  the  rule  which  is  to  be  applied 
to  this  defendant  to  test  (be  sufficiency  of  his 
diagnosis  and  treatment  of  this  injury.  The 
plaintiff  da  1ms  that  the  evidence  is  such  that 
the  defendant  must  be  Judged  as  a  specialist, 
while  the  defendant  insists  that  there  is  no 
evidence  to  warrant  the  application  of  any- 
thing but  the  rule  governing  general  practi- 
tioners. We  quite  agree  with  the  court  below 
that  this  defendant  must  be  Judged  in  this 
case  by  the  more  exacting  rule  which  applies 
to  specialists.  Most  of  the  evidence  on  this 
subject  comes  from  the  defendant  himself. 
From  him  we  learn  that  he  Is  a  physician 
and  surgeon,  and  for  the  12  years  preceding 
the  trial  he  has  been  a  specialist  in  the  medi- 
cal and  surgical  treatment  of  the  eye,  practl- 
dng  at  Burlington.  As  early  as  1902  he  was 
regularly  appointed  ophthalmatlst  of  the  Mary 
Fletcher  Hospital,  and  then  presumed  that 
he  would  be  and  later  knew  that  he  was  so 
named  in  a  certain  pamphlet  Issued  by  the 
Hospital  that  year.  At  the  time  here  involv- 
ed, he  bad  charge  of  the  eye,  ear,  and  throat 
department  of  that  institution.  He  says  that 
the  term  "ophthalmatlst"  means  an  eye  spe- 
cialist; one  who  does  everything  that  is  re- 
quired for  the  eye,  medical  or  surgical.  True, 
he  says  the  term  does  not  imply  any  special 


skill  in  such  matters,  but  tn  this  statement 
Dr.  Twltchell  is  too  modest.  His  12  years  of 
specialized  practice,  bis  selection  by  an  Instl- 
tntlon  of  the  high  standing  of  the  BCarr 
Fletcher  Ho^ital  to  take  charge  of  the  very 
important  department  named,  Imply  special 
skill  In  the  lines  specified.  Moreover,  tbe 
very  drcnmstances  In  which  he  was  emitloy- 
ed  in  this  case  unmistakably  show  that  It 
was  the  special  skill  that  he  was  understood 
to  have  in  the  surgical  treatment  of  the  eye 
which  alone  induced  the  plaintiff  to  seek  his 
aid,  and  it  is  perfectly  plain  that  the  defend- 
ant so  understood  it  when  Dr.  Gaines  made 
the  arrangement  with  him  to  treat  this  in- 
jury. So  we  must  test  ills  professional  con- 
duct in  this  matter,  not  by  the  standard  ap- 
plicable to  general  practitioners — the  oft-cited 
and  recently  approved  rule  of  Hathom  v. 
Richmond,  48  Vt  557 — but  by  the  stricter  mle 
applicable  to  specialists.  Whether  or  not  this 
is  determinative  of  the  case  we  do  not  say. 

One  who  holds  himself  out  as  a  spedalist  in 
the  treatment  of  a  certain  organ,  injury,  or 
disease,  is  bound  to  bring  to  the  aid  of  one 
so  employing  him  that  degree  of  skill  and 
knowledge  which  is  ordinarily  poi»e^ed  by 
those  who  devote  special  study  and  attention 
to  that  particular  organ,  injury,  or  disease, 
its  diagnosis  and  its  treatment,  in  the  same 
general  locality,  having  regard  to  the  state  of 
scientific  knowledge  at  the  tUne.  5  Thomp. 
Neg.  $  6714 ;  Feeney  v.  Spalding,  89  Me.  Ill, 
35  Atl.  1027 ;  Baker  v.  Hancock,  29  Ind.  App. 
456,  63  N.  E.  823,  64  N.  EX  38;  note  to  OUlette 
V.  Tucker  (Ohio)  93  An.  St  Rep.  at  page  664. 
The  duty  of  exercising  this  degree  of  sldll 
attached  to  this  defendant  at  the  time  of  his 
employment  and  is  the  measure  of  his  respon- 
sibility in  the  diagnosis  of  the  case  to  deter- 
mine tbe  nature  and  condition  of  tbe  Injury, 
as  well  as  the  proper  treatment  to  be  applied. 
Thomp.  Neg.  S  6717;  Ely  v.  Wilbur,  49  N.  J. 
Law,  ess,  10  Atl.  358,  4f41,  60  Am.  Rep.  66a 
He  Is  not  to  t>e  Judged  by  the  result  nor  is 
he  to  be  held  liable  for  an  error  of  Judgment 
His  negligence  Is  to  be  determined  by  refer- 
ence to  the-  pertinent  facts  existing  at  tbe 
time  of  his  examination  and  treatmoit  of 
which  he  knew,  or  in  the  exercise  of  due  care 
should  have  known.  '  It  may  consist  in  a  fail- 
ure to  apply  the  proper  remedy  upon  a  correct 
determination  of  existing  physldal  conditions, 
or  it  may  precede  that  and  result  from  a 
failure  properly  to  inform  himself  of  these 
conditions.  If  the  latter,  then  it  must  appear 
that  he  had  a  reasonable  opportunity  for  ex- 
amination, and  that  the  true  physldal  condi- 
tions were  so  apparent  that  they  could  have 
been  ascertained  by  the  exercise  of  tbe  re- 
quired degree  of  care  and  skill,  for,  if  a  deter- 
mination of  these  physical  facts  resolves  it- 
self into  a  question  of  Judgment  merely,  he 
cannot  t>e  held  liable  for  his  error.  Manser 
V.  Collins,  69  Kan.  290.  76  Pac.  851;  Lang- 
ford  V.  Jones,  18  Or.  307,  22  Pac.  1064;  Stal- 
och  V.  Holm,  100  Minn.  276,  Ul  N.  W.  264,  » 
L.  R.  A,  (N.  S.)  712. 
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Tested  by  this  rule,  the  evidence  tended  to 
show  that  the  defendant's  conduct  did  not 
measure  up  to  its  requirements.  He  had  a 
fair  chance  to  examine  the  aye,  and,  with  the 
indications  of  the  presence  of  the  piece  of  tin 
so  strong  as  the  testimony  of  Dr.  Gaines 
tends  to  show,  it  cannot  be  said  as  a  matter 
of  law  that  the  defendant  in  his  preliminary 
examination  to  ascertain  the  essential  data 
upon  which  to  predicate  a  professional  opin- 
ion met  the  requirements  of  the  rule  above 
stated.  The  testimony  tended  to  show  that 
he  did  not,  and  the  question  should  have  been 
submitted  to  the  Jury,  for  the  evidence  shows 
that  the  tin  ought  to  have  been  removed  at 
the  earliest  possible  moment. 

Judgment  reversed,  and  cause  remanded. 


(82  vt.  92) 

In  re  HA,TBS'  ESTATE. 

(Supreme  Oourt  of  Vermont.    Orange.    Feb.  20, 
1909.) 

EXECUTOBS    AHD    ADMiniSTBATORS    (8  '  238*)— 
CI.AIM9— COMMISSlONICftS'    REPOBT— FKTITION 

TO  Vacate. 

A  petition  to  vacate  the  report  of  oommis- 
sioneis  of  an  estate  alleged  that  the  administra- 
tor bad  agreed  to  keep  the  petitioner  informed 
as  to  the  progress  made  in  the  settlement  of  the 
estate,  and  that  he  was  led  to  l>elieve  that  no 
debts  existed  against  it  other  than  those  of  the 
last  sickness  and  burial,  but  that  a  claim  had 
been  allowed  in  favor  of  the  administrator  which 
the  petitioner  believed  was  fraudulent  and  of 
which  be  did  not  learn  until  long  after  the  com- 
missioners' report  had  been,  accepted  by  the  pro- 
bate court,  and  the  time  to  appeal  had  expired. 
The  petition,  however,  did  not  allege  the  date 
of  decedent's  death  nor  of  the  appointment  of 
the  administrator,  nor  whether  the  estate  had 
been  fully  administered.  Held,  that  tlie  petition 
was  fatally  defective. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  |  848;  Dec.  Dig. 
I  238.»J 

Exceptions  from  Orange  County  Oonrt; 
Eleazer  I*  Waterman,  Judge. 

Judicial  settlement  of  the  estate  of  Eliza- 
beth A.  Hayes,  deceased,  in  which  Wllllain 
C.  Greenlaw,  husband  of  the  decedent's  heir 
at  law,  petitioned  to  have  the  report  of  the 
commtssioners  vacated.  A  petition  was  grant- 
ed by  the  probate  court  from  which  an  ap- 
peal was  taken  to  the  county  court,  and  there 
held  on  a  motion  to  dismiss  the  petition.  Mo- 
tion was  overruled  pro  forma,  hnd  defendant 
brings  exceptions.  Judgment  reversed,  and 
petition  dismissed  without  prejudice. 

Argued  before  HOWELL,  C.  J.,  and  MUN'- 
SON,  WATSON,  HASBLTON,  and  POWERS, 
JJ. 

N.  Ii.  Boyden  and  K.  W.  Smith,  for  peti- 
tioner.   March  M.  Wilson,  for  defendant 

WATSON,  J.  The  motion  to  dismiss  is 
based  upon  several  grounds,  but  we  consider 
only  the  one  that  nothing  alleged  in  the  pe- 
tition shows  cause  for  the  relief  sought  The 
motion  should  have  been  granted.     Neither 


the  date  of  Bllzabeth  A.  Hayes'  death  nor 
the  time  of  the  appointment  of  the  adminis- 
trator on  her  estate,  nor  whether  the  estatts 
had  been  fuUy  administered  upon  or  other- 
wise, is  alleged.  It  is  alleged,  however,  that 
the  admlnlstrater  agreed  to  keep  the  petition- 
er informed  as  to  the  progress  made  in  the 
settlement  of  the  estate ;  that,  upon  informa- 
tion given  by  the  administrator,  the  petition- 
er was  led  to  believe  that  no  debts  existed 
against  the  estate  other  than  those  of  the 
last  sickness  and  burial,  and  it  would  seem 
from  further  statements  in  the  petition  that 
some  claim  believed  by  the  petitioner  to  be 
fraudulent  was  allowed  by  the  commissioners' 
against  the  estate  in  favor  of  the  administra- 
tor, of  which  claim  and  allowance  the  peti- 
tioner did  not  learn  untU  long  after  the  re- 
I>ort  of  the  commissioners  was  filed  and  ac- 
cepted by  the  probate  court,  and  long  after 
the  time  for  taking  an  appeal  therefrom  had 
expired,  but  the  allegations  In  this  respect 
are  not  sufficiently  definite  nor  full  enough  to 
warrant  any  expression  upon  the  merits  of 
the  case. 

Judgment  reversed,  petition  dismissed,  with 
costs,  but  Vithout  prejudice,  to  be  certified 
to  the  probate  court 


(n  Vt  »u 

FRENCH  T.  MIIXBR. 

(Supreme  Court  of  Vermont    Brattleboro.    Feb. 
20,  1909.) 

Affeai.  and  Ebbob  ({  1068*)— Hasiclebs  Ste- 

BOB— Instructions. 

The  error,  if  any,  in  instructions  as  to  tha 
damages  recoverable  on  a  finding  of  conversion 
of  property  by  defendant,  is  harmless  where  the 
jury  found  that  there  was  no  conversion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4228;   Dec  Dig.  {  1068.*] 

Exceptions  from  Windham  County  Ciourt; 
George  M.  Powers,  Judge. 

Action  by  Watson  8.  French  against  Viola 
Miner.  Defendant  had  Judgment,  and  plain- 
tiff brings  exceptions:    Affirmed. 

Chase  &  Daley,  for  plaintiff.  Herbert  Q. 
snd  Frank  B.  Barber,  for  defendant. 


ROWELL,  C.  J.  This  la  trover  for  a  pair 
of  stags,  which  the  plaintiff  owned  subject  to 
a  mortgage  and  an  agister's  Hen.  The  de- 
fendant denied  a  conversion  and  controvert- 
ed the  value  of  the  stags.  The  court  charg- 
ed that,  if  there  was  no  conversion,  the 
plaintiff  could  not  recover;  but  If  there  was 
that  (le  was  entitled  to  nominal  damages, 
and  to  as  much  more  as  the  value  of  the 
stags  exceeded  the  amount  of  the  Hens.  Tba 
Jury  returned  a  verdict  for  the  defendant, 
which  necessarily  means  that  it  did  not  find 
a  conversion.  The  plaintiff  claims  that  he 
was  the  general  owner  of  the  stags  and 
therefore  was  entitled  to  recover,  if  at  all, 
their  full  value,  regardless  of  the  ileus,  and 
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that  It  -was  error  to  charge  otherwise  and 
prejudicial  to  him.  But,  If  error.  It  conid 
not  have  been  prejudicial  to  him,  for  It  did 
not  touch  the  question  of  converalon,  wblcfa 
was  found  against  him. 
Judgment  affirmed. 

(222  Pa.  4M) 
PBTTIT  y.  JAMESTOWN  ft  F.  B.  CO. 

(Supreme  Court  of  PennBylvania.    Jan.  4, 
1909.) 

1.  AojoiNiKra  Lakdowrebs  ({  8*)— IiAtbkal 
Sdppobt. 

*  The  rit^ht  of  an  owner  to  lateral  anpport  Is 
an  incident  to  the  land  attached  Jo  and  paarct 
with  the  soiL 

[Ed.  Note.— For  other  cases,  see  Adjoining 
XiandowDeTs,  Cent  Dig.  |  7 ;  Dec.  Dig.  |  8.*] 

2.  Adjoinirq  Landownebs  (g  8*)— Lateral 
SuppoBT— Damages. 

A  landowner  conveyed  a  strip  of  land  pass- 
log  through  his  tract  to  an  individual  described 
as  tnistee.  The  land  was  particularly  described 
by  reference  to  the  survey  of  a  railroad,  and  the 
deed  reserved  a  railroad  crosdng  over  the  strip 
with  tbe  right  to  lay  pipes  under  it  There- 
after the  strip  was  conveyed  to  a  railroad  com- 
pany. Ileld,  that  in  the  absence  of  any  provi- 
sion in  the  deed  to  the  trustee  obligatinK  mm  to 
build  a  railroad,  and  in  the  absence  of  any  re- 
lease of  damages,  if  the  company  in  constructing 
its  road  causes  adjoining  land  to  fall,  it  is  liable 
in  damages  to  tbe  owners. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
landowners.   Cent   Di^.   |i   7^16;    Dec.    Dig. 

Appeal  from  Oourt  of  Common  Plena, 
Tenango  County. 

Action  by  Joseph  Pettlt  against  the  James- 
town &  Franldin  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed. 

Argued    before    MITCHELU    Ol   J.,    and 

felia  brown,  mbstrezat,  potter, 

BLKIN,  and  STEWART,  JJ. 

Robert  F.  Qlenn  and  Peter  Bi.  Speer,  for 
appellant  A.  B.  Osmer,  J.  H.  Osmer,  and 
N.  F.  Osmer,  tor  appellee. 


MESTREZAT,  J.  This  Is  an  action  of 
trespass  brought  by  the  plaintiff  to  recover 
damages  from  the  defendant  for  Injuries 
which  he  alleges  he  sustained  by  reason  of 
the  removal  of  the  lateral  support  from  his 
land.  The  court  directed  a  verdict  for  tbe 
defendant  and,  judgment  having  been  en- 
tered thereon,  the  plalntUC  has  taken  this 
appeal. 

In  tbe  year  1006  the  estate  of  S.  P.  McCal- 
mont,  deceased,  was  the  owner  of  several 
tracts  of  land  In  Venango  county,  one  of 
which  lay  along  the  Allegheny  river  and  con- 
tained about  135  acres.  By  deed  dated  Jan- 
uary 23,  1905,  McOalmont's  executors  con- 
veyed In  fee  simple  to  F.  J.  Jerome,  trustee, 
a  l^'art  of  this  tract,  being  a  strip  adjoining 
and  extending  along  the  Allegheny  river 
about  190  rods,  and  containing  15.6  acres. 


The  land  conveyed  was  partlcnlariy  describ- 
ed by  reference  to  the  location  survey  of  the 
defendant's  railroad.  In  the  description  a 
reference  la  made  to  a  map  attached  to  the 
deed  for  a  further  description  of  the  prem- 
ises conveyed.  Reservations  were  made  of 
the  on  and  gras,  a  railroad  crossing  over  tbe 
premises  conveyed,  and  the  right  to  lay  pipes 
and  oil  lines  under  the  railroad.  By  deed, 
dated  November  28,  1906,  Jerome  conveyed 
the  some  land  to  the  Jamestown  &  Frank- 
lin Railroad  Company,  the  defendant  in  fblt 
action,  which  prior  thereto  had  located  a 
railroad  over  It  After  the  sale  to  Jerome, 
McOalmont's  executors  sold  the  residue  of 
the  tract  of  which  the  Jerome  land  was  a 
part  to  Joseph  Pettlt,  the  plaintiff,  and  con- 
veyed It  to  him  In  fee  by  deed  dated  Febm- 
ary  10,  1906.  Subsequent  to  this  purchase 
by  Pettlt  the  defendant  company  construct- 
ed the  railroad  upon  the  strip  of  land  which 
It  had  acquired  from  Jerome.  The  plalntUf 
alleges,  as  his  cause  of  action,  that  in  the 
construction  of  the  road  the  defendant  "re- 
moved or  caused  to  be  removed  the  lateral 
support  of  plaintUTs  land  lying  and  being 
on  the  side  of  the  hill  adjacent  to  d^end- 
ant's  proposed  line  of  railroad  to  such  an  ex- 
tent, and  In  such  a  manner  that  tbe  surface 
of  the  earth  on  said  hillside  cracked  or  open- 
ed, and  slid  down  the  hill,  carrying  with  it 
derricks,  machinery,  and  other  appliances 
placed  thereon  by  plaintlS,  and  used  by  him 
in  the  production  of  oil  thwefrom,  and  de- 
stroying the  oil  wells  thereon  and  the  ltx> 
tures  and  fittings  therein."  It  seems  that 
the  strip  of  land  purchased  by  Jerome  and 
now  held  by  the  defendant  company  lay 
along  a  steep  hillside  extending  from  the 
Allegheny  river  above  and  beyond  the  de- 
fendant's premises,  and  that  outside  of  the 
defendant's  land  tbe  plaintiff  was  operating 
extensively  for  oil  and  had  put  down  several 
weU&  In  tbe  construction  of  the  railroad. 
It  was  necessary  to  make  several  de^  cats 
and  excavations  In  the  premises,  and  the 
plaintiff  claims  that  In  doing  so  the  defend- 
ant caused  the  hillside,  a  part  of  his  land, 
to  slip  and  slide  down  the  bill  towards  the 
river  and  carry  with  It  bis  oil  wells  and  oth- 
er property. 

Tbere  is  no  allegation  of  fraod,  accident 
or  mistake  In  tbe  execution  or  delivery  of 
the  deed  by  McOalmont's  executors  to  Je- 
rome, nor  Is  It  claimed  that  it  does  not  ex- 
press the  agreement  of  tbe  parties  relative 
to  the  land  conveyed.  No  attempt  baa  been 
made  by  either  party  to  reform  it  so  as  to 
make  It  express  a  different  intention  or  a 
different  purpose.  It  must,  therefore,  be 
taken  to  be  tbe  contract  of  tbe  parties,  and 
as  such  It  must  speak  for  itself  and  deter- 
mine their  rights.  Hence  the  single  ques- 
tion in  the  case  is  whether  the  title  acquired 
by  the  Jerome  deed  Justlfles  the  d^endant 
company  In  digging  and  excavating  on  its 


•For  other  esus  SM  isme  topio  sad  ssctlon  NUMBER  In  D«c.  *  Am.  Diss.  Utfl  to  dats,  *  Hsportsr  Indazti 


Digitized  by 


Google 


p«.) 


PBTTIT  V,  JAMESTOWN  *  F.  S.  OO. 


1048 


own  premlBes  In  conatrnctlng  Ita  vdad  so 
near  to  the  plaintiff's  land  as  to  remove  tbe 
lateral  sapport,  and  thereby  cavae  the  plalnr 
tllTa  land  to  anbelde  and  faU  into  the  exca- 
ration.  The  trial  Judge  held  that  it  was  ap- 
parent from  the  evidence  tn  the  case  that 
the  strip  of  land  -was  purchased  by  Jerome 
as  trustee  fOr  the  defendant  company  for 
tbe  purpose  of  constructing  a  railroad  there- 
on, and  that  tiie  deed  conveyed  tbe  premises 
to  Jerome  and  released  tbe  defendant  com- 
pany from  all  damages,  Including  the  with- 
drawal of  lateral  support  occasioned  by  the 
construction  of  the  railroad.  On  this  ground 
the  learned  Judge  directed  a  verdict  for  the 
defendant  company.  Tbe  court  below  in  its 
opinion  refusing  a  new  trial  says:  "If  tbe 
damage  bad  been  assessed  under  the  statute, 
clearly  the  probability  of  the  injury  now 
complained  of  would  have  been  considered 
and  the  assessment  wonld  have  covered  it." 
The  theory  of  the  learned  Judge  seemed  to  be 
that  the  premises  were  acquired  by  Jerome 
for  a  right  of  way  of  a  railroad,  that  tbe 
grantors  knew  this  fact,  and  that  the  deed 
took  the  place  of  crademnatlon  proceedings. 
In  other  words,  the  learned  Judge  regarded 
the  deed  by  which  the  premises  were  convey- 
ed to  Jerome  as  vesting  in  the  grantee  the 
same  title  and  relieving  him  from  damages 
to  tbe  same  extent  as  condemnation  proceed- 
ings instituted  under  tbe  statute  by  a  rail- 
road company  for  the  assessment  of  dam- 
ages. In  this  we  think  the  court  was  in 
error. 

The  defendant  company  does  not  claim  to 
occupy  the  strip  of  land  by  virtue  of  the  au- 
thority conferred  by  eminent  domain.  It  nn- 
questiomibly  had  the  rlgbt  to  enter  upon  and 
condemn  the  strip  of  land  for  the  purposes  of 
Its  railroad.  In  doing  so,  It  bad  the  right  to 
appropriate  a  strip  of  land  66  feet  in  width 
and  a  greater  width  at  cuts  and  embank- 
ments for  the  use  of  Its  railroad.  The  statute 
confers  this  power  upon  railroad  companies. 
It  recognizes  tbe  necessity  in  various  parts 
of  tbe  state  of  deep  cuttings  and  embank- 
ments In  order  to  make  a  proper  location. 
WhUe,  therefore,  the  statute  confines  the  com- 
pany to  a  width  of  66  feet  at  grade  for  Its 
road,  it  confers  authority  to  take  a  greater 
width  where  cuts  or  fills  are  necessary  to 
make  the  statutory  width  at  grade.  While 
this  authority  is  conferred  on  railroad  com- 
panies, the  statute  manifestly  regards  the  ap- 
propriation of  the  extra  width  as  a  "taking" 
under  the  Constitution,  and  requires  due  com- 
pensation to  be  made  for  it  In  tbe  assessment 
of  damages.  The  general  railroad  act  of 
1849  (P.  L.  79)  is  broad  In  its  provisions,  and 
confers  on  the  railroad  company  the  author- 
ity to  take  tbe  necessary  land,  not  only  for 
its  roadbed,  but  also  for  its  depots,  ware- 
houses, o^ces,  etc.,  and  "for  any  purpose  nec- 
essary or  useful  in  tbe  construction,  main- 
tenance or  r^Milrs  in  said  railroad."  It  al- 
so confers  authority  upon  the  company  "to 


take,  excavate,  and  embank,  ma&e,  grade,  and 
lay  down  and  construct  the  road."  But  the 
owner  of  the  land  Is  fully  protected  by  the 
statute,  wblCb  requires  the  railroad  company 
to  make  "compeaisation  proper  for  the  dam- 
age done  or  likely  to.  be  done  to.  or  sustained 
by  any  snch  owner,"  and  this  includes  com- 
pensation not  only  for  the  strip  of  land  60 
feet  in  width  at  grade  bat  for  the  additional 
width  taken  at  cuts  and  fllls.  Asy  present 
or  future  Injury  which  the  owner  may  sustain 
by  tbe  construction  of  the  road  must  be  com- 
pensated for  by  the  company.  It  Is  not  only 
the  damage  which  presently  results  from  the 
construction  of  the  road,  but  also  that  which 
la  "likely  to  be  done"  thereby  that  is  the 
measure  of  the  owner's  compensation  for  the 
injury  done  him.  It  will  therefore  be  observ- 
ed that  a  railroad  company,  under  eminent 
domain  proceedings,  may  appropriate  for  Its 
use  a  strip  of  land  of  the  statutory  width, 
and  also,  when  necessary,  may  take  a  greater 
width  at  cuts  and  fllla,  but  compensation 
most  Indnde  damages  for  the  additional 
ground  taken. 

Is  the  deed  by  which  Jerome  acquired  title 
to  the  strip  of  land  from  McOalmont's  exec- 
utors the  equivalent  of  condemnation  pro- 
ceedings in  conferring  upon  Jerome  or  his 
grantee  the  right  to  enter  upon  the  strip  of 
land  and  construct  a  railroad  thereon,  and 
does  the  compensation  named  therein  cover 
the  damages  which  would  be  assessed  In  con- 
demnatl<»  proceedings?  A  reference  to  the 
deed  wlU  answer  this  question  In  the  negative. 
It  Is  an  ordinary  deed  conveying  a  fee-simple 
title  to  the  strip  of  land  described  In  It.  The 
consideration  therein  nsmed  Is  the  price  of 
the  land  conveyed  and  not  compensation  for 
damages  resulting  from  tbe  construction  of 
a  railroad  thereon.  The  purchaser  takes  a 
fee-simple  title  the  same  as  any  individual  or 
other  purchaiaer  under  a  similar  deed.  The 
deed  does  not  convey  "a  rlgbt  of  way  for  rail- 
road purposes,"  nor  does  it  convey  tbe  strip 
of  land  for  railroad  purposes.  There  Is  noth- 
ing in  It  disclostog  an  intention  to  convey  the 
land  for  any  particular  purpose,  or  requiring 
the  grantee  to  use  it  for  apy  ^edflc  purpose. 
He  acquires  a  fee-simple  title,  and,  so  far  as 
the  grantors  are  concerned,  he  may  convey  it 
to  whomsoever  he  pleases,  or  he  may  make 
any  use  of  it  which  he  may  desire^  so  long 
as  he  does  not  ofTend  the  law.  In  other 
words,  Jerome  acquired  the  title  to  this  strip 
of  land  by  a  conveyance  in  fee-simple,  and  the 
McCalmont  title  In  the  premises  passed  to 
him  absolutely.  As  he  purchased  as  a  trustee, 
he  was  responsible  only  to  bis  cestui  que 
trust  who  might  be  an  individual  or  a  corpo- 
ration. The  owner  has  the  right  to  put  any 
lawful  structure  on  it  or  use  it  for  any  lawful 
purpose  be  sees  fit  He  may  operate  for  oil 
or  gas,  and  use  it  exclusively  for  that  pur- 
pose. He  may  devote  it  to  manufacturing 
purposes.  If  be  abandon  It,  the  title  will  not 
revest  in  McCalmont's  executors,  the  grantors. 
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.  It  Is  true  t&at  the  property  la  described  by 
reference  to  the  location  survey  line  of  a 
raUroad.  It  is  likewise  true,  that  there  Is  a 
reservation  In  the  deed  that  gives  the  grantor 
a  Grossing  over  any  railroad  that  may  be  con- 
structed on  the  premises,  and  also  authorizes 
him  to  lay  pipe  lines  und6r  the  railroad.  But 
the  description  and  reservations  do  not  de- 
prive the  grant  of  its  fee-simple  character  or 
compel  the  grantee  to  use  It  for  railroad  pur- 
poses. The  strong  probability  Is  that  the 
land  was  acquired  for  the  purpose  of  con- 
structing a  railroad  thereon,  but  there  Is  not 
a  single  line  In  the  deed  that  compels  the 
grantee  to  construct  the  road  or  deprives  him 
of  any  right  to  which  a  fee-slmpie  owner  of 
land  Is  entitled.  If,  the  day  after  the  de- 
livery of  the  deed  by  Jerome  to  the  defendant 
company,  the  latter  had  concluded  to  con- 
struct Its  road  on  the  opposite  side  of  the  Al- 
legheny river,  and  not  over  this  land.  It  could 
have  sold  and  conveyed  the  land  In  fee  sim- 
ple and  the  grantee  would  have  taken  the 
tKle,  subject  to  the  reservations  in  the  Jer- 
ome deed.  It  is  apparent,  therefore,  that 
there  Is  nothing  in  the  deed  to  Jerome  which 
shows  that  the  premises  conveyed  were  to  be 
used  for  railroad  purposes  or  that  compels 
the  grantee  to  apply  them  to  such  purposes. 
Neither  is  there  anything  In  the  deed  that 
shows  that  the  grantors  intended  or  agreed 
that  the  premises  should  be  used  for  railroad 
purposes,  or  that  they  received  any  compen- 
sation for  damages  which  would  result  to  the 
residue  of  the  farm  from  the  construction  of 
a  railroad  on  the  strip  of  land  acquired  by 
the  grant  Their  conveyance  being  a  fee-sim- 
ple title,  the  property  passed  from  them,  and 
the  purpose  for  which  it  was  acquired  or  tbe 
use  to  which  it  might  thereafter  be  put  was 
solely  for  the  determination  of  the  grantee. 
The  defendant  company,  therefore,  holds  the 
premises  in  fee,  subject  only  to  the  reserva- 
tions named  in  the  McCalmont  deed.  So  far 
as  the  grantors  are  concerned,  It  occupies  the 
same  position  as  an  individual  who  had  ac- 
quired the  fee-simple  title.  It  has  the  same 
rights  and  is  subject  to  the  same  duties  and 
obligations  In  the  use  of  the  premises  as  an 
individual  were  he  occupying  its  place.  In 
the  Jerome  deed  there  Is  no  release  of  dam- 
ages arising  from  the  construction  of  a  rail- 
road over  the  premises  conveyed,  nor  Is  there 
a  release  authorizing  the  defendant  with  im- 
punity to  do  any  other  act  on  the  premises 
which  would  unlawfully  Injure  the  residue 
of  the  tract  now  owned  by  the  plaintiff.  If, 
therefore,  an  Individual  would  be  liable  for 
damages  for  the  injury  complained  of  In  this 
action,  the  defendant  company  is  equally  lia- 
ble and  must  respond  in  damages  for  the  In- 
juries done.  It  Is  settled  law  that  the  own- 
er of  land  is  entitled  to  have  it  supported  and 
protected  In  Its  natural  condition  by  the  soil 
of  the  adjoining  proprietors.  In  the  case  of 
land,  which  Is  fixed  in  Its  place,  each  owner 
has  the  absolute  right  to  have  bis  land  re- 


main In  its  natural  condition,  unaffected  by 
any  act  of  his  neighbor,  and,  if  the  neigh- 
bor digs  npon  and  Improves  his  own  land  ao 
as  to  injure  this  right,  he  may  maintain  an 
action  against  him  without  proof  of  negli- 
gence. Gilmore  v.  Drlscoll,  122  Mass.  199,  23 
Am.  Hep.  S12.  Neither  of  the  owners  of  ad- 
jacent land  has  the  right  to  excavate  hia  soil 
so  as  to  cause  that  of  his  neighbor  to  be  loos- 
ened and  fall  Into  such  excavation.  Washburn 
on  Easements,  514.  The  right  of  the  owner 
to  lateral  support  of  his  land  Is  a  natural 
right  It  is  not  simply  an  easement,  but  an 
incident  to  the  land,  a  right  of  pr<^»erty  nec- 
essarily and  naturally  attached  to  and  pass- 
ing with  the  soil.  WIer'B  Appeal,  81*  Pa. 
203 ;  McGettlgan  v.  Potts,  149  Pa.  155,  24  Atl. 
198 ;  McGulre  v.  Qraft,  25  N.  J.  Law,  356.  67 
Am.  Dec  •49;  Farrand  v.  Marshall,  19  Barb. 
(N.  T.)  880.  There  can  be  no  question  that 
if  an  indivldoal  owned  the  strip  of  land  sold 
to  the  defendant  and  on  which  Its  road  was 
constructed,  he  would  be  liable  for  the  with- 
drawal of  the  lateral  support  to  the  plalntllFB 
land.  '  This  is  the  common  law  and  It  obtains 
in  this  as  well  as  in  other  Jurisdictions. 

We  have  examined  our  own  cases  on  the 
subject  and  none  of  them  supports  the  con- 
tention of  the  defendant  In  the  cases  cited 
by  defendant's  counsel,  with  possibly  one  ex- 
ception to  which  we  will  refer  hereafter, 
there  was  a  release  of  damages  or  something 
equivalent  thereto.  Of  course,  the  owner  of 
land  cannot  claim  damages  for  injury  done 
by  the  construction  of  a  railroad  on  a  strip 
of  land  which  he  had  sold,  and,  by  the  Instru- 
ment conveying  It,  had  also  released  the  pur- 
chaser from  liability  for  damages  to  the 
residue  of  the  tract  by  reason  of  the  construc- 
tion of  the  railroad.  When  the  deed  convey- 
ing the  premises  sufficiently  discloses  an  in- 
tention not  only  to  pass  the  title  to  the  land, 
but  also  to  release  the  grantee  from  damages 
by  reason  of  the  construction  of  a  railroad  on 
the  premises  granted,  the  two  purposes  dis- 
closed by  the  deed  must  be  carried  out  and 
the  deed  will  not  only  convey  the  title,  but 
win  also  felease  the  damages. 

The  recent  case  of  Hendler  v.  Lehigh  Valley 
Railroad  Company,  209  Pa.  256,  68  Atl.  486, 
103  Am.  St  Rep.  1005,  was  trespass  against 
the  company  for  taking  sand  outside  of  Its 
right  of  way  which  it  bad  acquired  by  an 
agreement  with  the  <)wner  of  the  land.  In 
sustaining  a  judgment  for  the  plaintiff,  this 
court  by  the  present  chief  justice,  said  (page 
262  of  209  Pa.,  page  488  of  58  Atl.  [103  Am. 
St  Rep.  1005]) :  "When,  therefore,  a  railroad 
company  obtains  a  right  Of  way,  either  by 
condemnation  or  as  in  this  case  by  an  equiva- 
lent agreement  It  has  the  right  to  use  with- 
out further  compensation  all  the  suitable 
materials,  except  timber,  within  the  lines  of 
its  survey,  for  construction  of  its  road  through 
the  property  of  the  landowner.  *  •  •  If 
it  is  necessary  to  go  outside  the  lines  of  their 
right  of  way  for  sufllclent  width  to  support 
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an  embankment,  tbey  may  do  bo,  bnt  must 
pay  for  the  additional  land  occupied,  and  so, 
if  It  Is  necessary  to  go  outside  tbe  lines  to 
give  tbe,  walls  of  a  cut  the  slope  required  to 
prerent  sliding  or  wasblng  down,  they  may 
do  BO  on  paying  for  the  additional  materials 
taken  outside."  North  &  West  Branch  Rail- 
way Company  v.  Swank,  105  Pa.  B55,  is  relied 
on  by  the  defendant  to  sustain  its  contention 
that  the  company  is  relieved  from  damages 
for  the  injuries  complained  Of  in  this  case. 
That  case,  however,  does  not  sustain,  the  de- 
fendant's position.  The  contract  was  not  a 
deed  conveying  tbe  premises  In  fee  simple. 
It  was  an  agreement  that  the  railroad  com- 
pany "shall  have  the  right  of  way  through 
my  land"  for  "tbe  amount  of  damages"  fixed 
by  an  agreement  between  the  railroad  com- 
pany and  the  owner  of  another  tract  of  land 
through  wblcb  tbe  road  was  constructed, 
that  was  simply  an  agreement  that  the  com- 
pany should  have  "a  right  of  way"  for  tbe 
damages  agreed  upon  by  the  parties.  The 
railroad  company  therefore  got  by  the  agree- 
ment precisely  what  it  would  have  secured 
tmder  condemnation  proceedings,  simply  a 
right  of  way,  and  it  paid  therefor  the  amount 
«f  damages  fixed  by  the  parties.  Under  the 
agreement,  if  the  railroad  company  had  sub- 
sequently vacated  the  premises,  the  land 
would  have  reverted  to  the  owner.  The  dam- 
ages agreed  upon,  of  course,  included  com- 
pensation for  all  the  injuries  done  the  own- 
^  by  reason  of  the  taking  of  the  land  for 
railroad  purposes  and  tbe  construction  of  the 
road  thereon.  The  company  could  not  have 
devoted  the  land  to  any  other  purpose  with- 
out forfeiting  it  to  the  former  owner.  The 
agreement  simply  took  the  place  of  condemna- 
tion proceedings,  and,  when  it  was  inter- 
posed as  a  defense  to  tbe  proceedings  institnlr 
ed  by  tbe  owner  to  have  damages  assessed  for 
the  construction  of  the  road,  it  necessarily 
deprived  him  of  the  right  to  recover.  The 
agreement  did  not,  as  does  the  deed  in  the 
case  in  band,  convey  a  fee-simple  title  to  tbe 
land,  but  is  simply  a  release  of  damages,  and 
was  BO  regarded  by  this  court  in  Rudolph  v. 
Pennsylvania  Schuylkill  Valley  Railroad  Com- 
pany, 186  Pa.  541,  554,  40  Atl.  1083,  1087,  47 
L.  R.  A.  782,  in  which  we  say.  "In  several 
cases  commencing  with  Railway  Company  v. 
Swank,  105  Pa.  655,  we  have  held  that  a  mere 
release  by  the  owner  of  a  right  of  way  was 
a  bar  to  a  subsequent  action  for  damages  for 
tbe  construction  and  lawful  operation  of  tbe 
railroad." 

We  are  of  opinion  that  the  defendant  com- 
pany occupies  the  same  position  here  as  an 
individual  owning  property  adjacent  to  tbe 
plalntlfTa  land,  that  the  deed  to  Jerome  from 
the  plaintiff's  predecessor  in  title  does  not 
release  the  damages  to  the  residue  of  the 
land  arising  from  the  construction  of  a  rail- 
road on  the  land  conveyed  to  tbe  company, 
and  that  tbe  company  is  liable  for  any  injury 


which 'the  adjacent  property  has  sustained 
by  reason  of  the  removal  of  lateral  support. 

Tbe  Judgment  Is  reversed,  and  a  venlra 
facias  de  novo  awarded. 


(I2SFa.  487) 
OHIO  PAIIi  CO.  T.  A.  W.  COOK  &  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  4, 1909.) 

L  Specific  Performance  (j  22*)— Peesons  as 
Against  Wuok  Pebfobuance  vat  be  En- 

rOBCED. 

A  lumber  company  sold  under  a  written 
agreement  all  timber  of  a  certain  kind  and  size, 
and  by  a  second  agreement  all  timber  of  a  cer- 
tain kind  without  regard  to  size.  It  thereafter 
verbally  agreed  to  cut  and  haul  the  timber  to 
the  purchaser.  Afterwards  the  company  sold 
the  land  to  another  person  with  knowledge  of 
the  original  agreement  and  the  oral  agreement. 
Held,  Utat  such  purchaser  could  not  be  compell- 
ed to  speoifically  perform  the  act  of  cutting  and 
hauling  the  timber. 

[Ed.  Note.— For  other  cases,  see  Spedfic  Per" 
formance,  Cent  Dig.  U  61,  52;  Dec.  Dig.  | 
22.*] 

2.  Vendob  and  Pubohaseb  ({  239*)— Rights 

or  Bona  Fide  Pubchaseb. 

Where  a  lumber  company  sold  by  written 
contract  timber  of  a  certain  kind  and  size,  and 
by  a  second  agreement  all  timber  of  a  certain 
species  without  regard  to  size,  and  thereafter 
sold  the  land  to  one  having  knowledge  of  the 
first  but  not  of  the  second  agreement,  such  ven- 
dee cannot  be  enjoined  from  converting  to  his 
own  use  the  timber'  on  land  which  tbe  Inmber 
company  bad  acquired  after  the  date  of  the 
origmal  agreement 

[Ed.  Note. — For  other  cases,  see  Vendor, and 
Purchaser,  Dec.  Dig.  {  239.*] 

Appeal  from  Court  of  Common  Pleas,  Som- 
erset County. 

Bill  by  tbe  Ohio  Pail  Company  against  A. 
W.  Cook  &  Co.  From  a  decree  for  plaintiff, 
defendant  appeals.    Modified. 

Argued  before  MITCHELI/,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  (POTTBK. 
ELKIN.  and  STEWART,  JJ. 

W.  H.  Rupp^,  O.  Z.  Gordon,  and  Chas.  F. 
Uhl,  Jr.,  for  appellant  J.  A.  Berkey,  Clar* 
ence  I/.  Shaver,  and  Wm.  G.  King,  for  /tp* 
pellee. 

FELIi,  J.  It  Is  averred  In  the  bill  filed  that 
in  September,  1901.  the  Droney  Lumber  Com- 
pany was  tbe  owner  of  a  large  tract  of  tim- 
ber land,  and  that  It  entered  Into  a  written 
agreement  with  the  plaintiff  for  the  sale  of 
tbe  poplar,  cucumber,  bass,  and  linn  timber 
of  certain  sizes,  and  agreed  to  furnish  cars 
at  convenient  polntn  on  the  line  of  its  road 
and  baul  the  timber  to  the  plaintifF's  mill 
without  charge.  The  plaintiff  was  to  erect 
a  mill  on  tbe  land  of  the  lumber  company, 
to  follow  its  log  cutters,  cutting  over  only 
such  land  as  they  had  cut  over  each  year, 
and  to  load  and  unload  the  timber.  In  De- 
cember, 1901,  a  second  written  agreement 
was  entered  into  which  provided  for  the. 
sale  and  delivery  at  the  plaintiff's  mill  of 
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all  the  basswood  without  regard  to  8i%.  In 
pursuance  of  these  agreements,  the  plaintiff 
entered  into  possession  and  built  a  mill  at  a 
cost  of  ?10,000,  and  the  contracts  -were  car- 
ried out  by  both  parties  until  February,  1906, 
when  the  lumber  company  sold  all  its  inter- 
est in  the  land  and  lumber  to  A.  W.  Cook  & 
Co.,  the  defendant,  who  bought  with  knowl- 
edge of  the  agreements  and  carried  them 
out  until  July,  1906,  since  which  time  It  has 
refused  to  deliver  the  basswood  or  permit 
the  plaintiff  to  cut  and  take  away  any  tim- 
ber, and  has  cut  and  converted  the  same  to 
its  own  use.  The  prayers  of  the  bill  are  for 
a  decree  restraining  the  defendant  from  con- 
verting the  timber  to  Its  own  use,  requiring 
the  carrying  out  of  the  contracts,  and  for  an 
account  for  timber  taken. 

It  was  found  by  the  court  that  soon  after 
operations  had  been  commenced  under  the 
written  agreements  of  September  and  De- 
cembw,  1901,  a  supplemental  verbal  agree- 
ment, revocable  at  any  time  by  either  party, 
was  entered  into  whereby  for  an  Increased 
price  the  plaintiff  was  relieved  from  all  work 
in  the  woods  and  all  timber  was  to  be  cut 
and  delivered  by  the  lumber  company;  that 
the  parties  operated  under  this  agreement 
for  four  years  and  up  to  the  time  of  the  sale 
by  the  lumber  company,  and  that  the  agree- 
ment was  carried  out  by  the  defendant  for 
some  months  after  Us  purchase;  that  at  the 
time  of  the  purchase  by  the  defendant  It  had 
actual  knowledge  of  the  first  written  agree- 
ment and  of  the  verbal  agreement,  and  of 
the  possession  and  operations  of  the  plain- 
tiff; but  that  it  had  no  knowledge  of  the 
second  written  agreement,  and  that  In  the 
conveyance  of  the  land  and  the  sale  of  the 
personal  property  there  was  no  reservation 
of  any  right  in  favor  of  the  plaintiff,  and  that 
the  defendant  had  not  agreed  with  any  one 
to  carry  out  the  contracts  which  the  plain- 
tiff and  the  lumber  company  had  entered  in- 
to. The  decree  enjoins  the  defendant  from 
converting  to  Its  own  use  any  of  the  timber 
mentioned  In  the  written  agreements,  from 
Interfering  with  the  plaintiff  in  the  exercise 
of  rights  conferred  by  these  agreements,  and 
requires  the  defendant  "to  perform  the  cove- 
nants, stipulations  and  conditions  which  the 
Dron^  Lumber  Company  had  agreed  and 


undertaken  to  perform  by  virtue  of  said  con- 
tracts," and  to  pay  such  damages  as  may 
be  established  on  further  hearing. 

The  decree  is  not  limited  in  its  operation 
to  lands  owned  by  the  lumber  company  at 
the  time  the  agreements  of  September  and 
December,  1901,  were  made,  but  extends  to 
all  lands  afterwards  acquired  by  the  com- 
pany and  conveyed  by  It  to  the  defendant. 
The  finding  of  fact  on  which  the  enlargement 
of  the  decree  Is  based  is  that  It  appeared 
that  some  tracts  were  acquired  by  the  lum- 
ber company  after  it  had  entered  into  the 
contracts  mentioned,  and  It  did  not  appear 
from  the  evidence  what  had  been  cut  over 
at  the  time  of  the  sale  to  the  defendant,  and 
that  the  lumber  company  had  made  no  dis- 
tinction between  before  and  after  acquired 
lands  in  delivering  timber  to  the  plaintiff. 

The  burden  of  showing  what  lands  were 
Included  in  the  contracts  was  on  the  plain- 
tiff, and,  if  as  to  any  tracts  its  proofs  were 
indefinite  or  unsatisfactory,  tt  failed  as  to 
them.  Moreover,  the  agreements  relate  only 
to  lands  then  owned  by  the  lumber  company 
and  could  not  be  extended  as  against  it,  and 
much  less  as  against  its  grantee  without 
knowledge  or  qotice  to  lauds  afterwards  ac- 
quired. The  decree  also  goes  too  far  in  en- 
forcing the  rights  of  the  plaintiff  secured 
against  the  lumber  company  by  the  second 
agreement  and  in  requiring  the  defendant  to 
furnish  cars  and  haul  lumber,  as  provided 
by  the  first  Of  the  second  written  agre» 
ment  the  defendant  had  no  knowledge.  The 
operations  on  the  land  by  the  plaintiff  were 
all  consistent  with  Its  rights  under  the  first 
agreement,  and  they  were  not  notice  of  tiie 
existence  of  other  rights  and  gave  rise  to 
no  duty  of  inquiry.  The  agreement  to  haul 
lumber  was  a  purely  personal  one  by  the 
lumber  company,  and  cannot  be  specifically 
enforced  against  the  defendant  The  limit 
of  the  plaintiff's  remedy  in  the  proceeding 
is  to  have  secured  to  it  the  right  to  cut 
and  remove  the  timber  mentioned  In  the  first 
agreement  in  accordance  with  the  terms 
thereof,  and  to  an  account  for  timber  bought 
under  that  agreement  that  has  been  appro- 
priated by  the  defendant 

With  this  modification  of  the  decree  It  Is 
affirmed. 
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(221  Pa.  S14) 

In  It  JOHNSTON'S  ESTATE. 
(Sapxeme  Oourt  of  PemuylTanla.    Jan.  4,  1908.) 

1.  EXKCUTOBS  AND  ADHIRISTBATOBS  (|  610*) 
— ASSIONIUERTB  OF  EbBOB— EtXCEPTlOnS  TO 
ACCOtlRT. 

Exceptions  to  an  executor's  acconnt  mnst 
be  set  forth  in  the  assignments  of  error  in  their 
exact  words. 

[Ed.  Note.— For  other  cases,  see  Execntora  and 
Administrators,  Dec  Dig.  i  510.*] 

2.  ESECT7TOB8    AND    ADKINIBTBATOBd    ({    510*) 

— AsszoRHERTS  or  Ebbob. 

Assignments  of  error  on  exceptions  to  an 
«cecator'8  account  must  ran  against  the  decree, 
■nd  not  the  opinion  of  the  court. 

[Ed.  Note. — For  other  cases,  see  Ezecntois  and 
Administrators,  Dec.  Dig.  {  610.*] 

Appeal  from  Orpbantf  Oonzt,  Indiana 
CouDiy. 

In  the  matter  of  the  estala  of  S.  A.  Johns- 
ton. From  a  decree  dlamlBsing  exceptions  to 
account  of  John  B.  Taylor,  Katharine  J.  Snt- 
ton  appeals.    Dismissed. 

Argned  before  MITCHELL,  a  J.,  and  EL- 
KIN,  FELL,  BROWN,  MESTBEZAT,  POT- 
TER, anU  STEWART,  JJ. 

John  P.  Blair,  for  appellant  I>.  B.  Taylor, 
for  appellee. 

BROWN,  J.  This  appeal  Is  front  the  ac> 
tlon  of  the  court  ImIow  In  disposing  of  10  ex- 
ceptions to  the  account  of  John  B.  Taylor, 
administrator  of  the  estate  of  S.  A.  Johnston, 
deceased.  By  these  exceptions  the  appellant 
sought,  to  surcharge  the  accountant  on  cer- 
tain Items  with  which  he  had  charged  him- 
self at  their  appraisement  in  the  Inventory ; 
to  have  credits  disallowed  for  d^redatlon 
In  the  appraised  value  of  other  Items;  to 
have  him  charged  with  more  interest  than  he 
charged  himself  with;  and  to  reduce  his 
commissions  and  tba  fee  diarged  by  his  at- 
torney. Five  of  thcM  exceptions,  among 
them  being  those  relating  to  the  commissions 
of  the  accountant  and  the  attorney  fee,  were 
dismissed,  and  the  remaining  sustained,  re- 
sulting in  a  decree  anrcharging  the  account- 
ant with  $10,907.05.  Our  examination  of  tlie 
record  has  satisfied  us  that  all  of  the  excep- 
tions were  properly  disposed  of  and  that  the 
decree  made  was  proper,  but  our  reasons  for 
reaching  this  conclusion  would  be  out  of 
place,  as  the  decree  has  not  been  assigned  as 
error.  If  It  is  correct,  as  it  must  be  assum- 
ed to  be  in  the  absence  of  an  assignment  that 
It  is  error,  the  reasons  given  by  the  learned 
Judge  in  arriving  at  it  are  unimportant  and 
ours  for  sustaining  it  are  equally  so.  Ful- 
lerton'B  Estate,  146  Pa.  61,  23  Atl.  821.  The 
dismissal  of  no  one  of  the  exceptions  to  the 
acconnt  is  assigned  as  error.  If  any  one  of 
them  was  erroneously  dismissed,  it  ought  to 
appear  in  Its  exact  words  in  the  assignment 
of  error  to  Its  dismissal.  Wright's  Estate^ 
.155  Pa.  64,  26  Atl.  877.  No  such  asslgnmott 
Is  before  us. 
Appeal  dismissed  at  appellant's  coats. 


(222  Pa.  470) 
SCHLEMMER  v.  BUFFALO,   R.  &  P.  RY. 

CO. 
(Supreme  Court  of  Pennsylvania.    Jan.  4,  1909.) 

1.  Masteb  and  Sebvant  ({  240*)— Contbibu- 
tobt.Nkougknce— Danoeboub  Methods  or 

WOBK. 

Where  a  brakeman  attempted  to  malce  a 
coupling  in  a  dangerous  way  wlien  his  atten- 
timi  was  directly  called  to  a  safer  way  and 
twice  raised  his  head,  though  especially  caution- 
ed at  the  time,  of  the  danger  of  so  doing,  no  re- 
covery can  be  had  for  the  injuries  received. 

[Eid.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  1  755 ;   Dec.  Dig.  {  240.*] 

2.  NEeUQBNCX    ({    80*)— GONXBIBDTOBT    NBO- 
I40ENOB. 

Any  contributory  negligence  bars  recovery 
without  regard  to  the  negligence  of  the  ether 
party. 

[Ed.  Note. — ^For  other  cases,  see  Negligence, 
Cent.  Dig.  |  84;   Dec.  Dig.  {  80.*] 

Appeal  from  Court  of  Common  Pleas,  Jef- 
ferson County. 

Action  by  Catherine  Schlemmer,  now  Catli- 
erlne  Craig,  against  the  Buffalo,  Rochester 
&  Pittsburg  Railway  Company.  From  a 
judgment  for  defendant  notwithstanding  the 
verdict,  plaintiff  appeals.    AiHrmed. 

The  following  is  the  opinion  of  Reed,  P.  J., 
ot  the  court  below: 

"At  the  trial  It  appeared  that  the  actloD 
was  brought  to  recover  damages  for  death 
of  plaintiff's  husband  employed  as  a  brake- 
man  by  the  defendant  Tne  accident  happen- 
ed between  8  and  9  o'clock  on  the  evening  of 
April  6,  1900,  while  the  deceased  was  at- 
tempting to  couple  a  caboose  to  a  steam 
shovel  attached  to  the  rear  of  a  train  of  17 
cars.  It  was  shown  that  the  coupler  on  ttie 
steam  shovel  was  somewhat  unusual  in  form, 
but  it  also  appeared  that  the  deceased  was 
an  experienced  brakeman.  The  evidence 
tended  to  show  that  the  deceased  had  knowl- 
edge of  the  character  of  the  coupler,  and 
knew  that  if  he  got  his  head  or  any  part  of 
his  body  between  the  ends  of  the  cars  in 
attempting  to  make  the  coupling,  it  would  be 
crushed.  A  yard  'conductor  advised  the  de- 
ceased to  push  the  caboose  up  by  hand  to  the 
steam  shovel,  and  when  the  deceased  rejected 
this  advice  he  was  told  twice  to  get  down  and 
ke^  down,  so  as  not  to  get  caught  in  tlie 
crush  between  the  cars.  In  spite  of  this 
warning  the  deceased  did  not  keep  bis  head 
'down,  and  it  was  caught  between  the  ends 
of  the  cars  and  crushed.  The  jury  returnea 
a  verdict  In  favor  of  the  plaintiff  for  $10,000." 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  J  J. 

A.  J.  Truitt  and  Charles  Corbet  for  appel- 
lant 0.  Z.  Oordon,  O.  H.  McCauley,  and 
J<dm  a.  Whitmore,  for  appellee. 

PER  GURLIM.  It  Is  the  setUed  law  of 
Pennsylvania  that  any  negligence  of  a  party 
Injured,  which  contributed  to  his  injury,  bars 
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his  recovery  of  damages  without  regard  to 
the  negligence  either  greater  or  less  than  his 
own  of  the  other  party.  The  present  Is  a 
clear  case  of  contributory  negligence  within 
this  rule.  The  evidence  Is  indisputable  that 
the  unfortunate  decedent  not  only  attempt- 
ed to  make  the  coupling  in  a  dangerous  way 
when  his  attention  was  directly  called  to  a 
safer  way,  but  also  did  it  with  reckless  dis- 
regard of  his  personal  safety  by  raising  his 
bead,  though  twice  expressly  cautioned  at 
the  time  as  to  the  danger  of  so  doing. 
Judgment  affirmed. 


(222  Pa.  406) 

BURNS  V.  PBNNSYI.VANIA  R.  00. 

(Supreme  Court  of  Pennsylvania.     Jan.  4, 
1909.) 

1.  Appkai.  and  Ekbob  (8  248*)— Pbksknta- 
TioiT  AND  Reservation  or  Gbounds  of  Rk- 
viKW— Exceptions. 

Assignments  of  error  not  supported  by  ex- 
ceptions of  record  will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  1 1432;  Dec.  Dig.  I  218.*] 

2.  ABBITSATIOir  AND  AWABD  (f  68*)— AbbI- 
TBATOBB   AND    PbOCEEDINQS  —  OBJECTIONS — 

Waives. 

Exceptions  to  the  award  of  arbitrators,  bas- 
ed upon  alleged  misconduct  of  the  arbitrators, 
were  properly  dismissed,  where  counsel  for  the 
party  excepting  was  present,  knew  what  the  ar- 
bitrators did,  entered  no  objection  wliatever  to 
their  conduct,  but  continued  the  arbitration  un- 
til the  cause  bad  been  fully  beard  and  dispos- 
ed of. 

lEA.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  g  348;  Dec  Dig.  {  68.*] 

3.  ABBITHATION  AND  AWABD  (§  68*)— Abbi- 
TBAT0B8   AND   PBOCKEDINGS— OBJECTIONS. 

Where,  at  the  time  exceptions  were  filed  to 
an  award  of  arbitrators,  the  party  excepting  al-' 
80  appealed  from  the  award,  the  appeal  remand- 
ed the  case  to  the  common  pleas,  and  thereafter 
it  was  immaterial  what  disposition  was  made  of 
the  exceptions,  so  far  as  it  affected  the  subse- 
qnent  trial. 

[Ed.  Note. — For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  §  343 ;   Dec  Dig.  {  68.*] 

4.  CONTINTJANCK  (8  17*)— GIbOUHDS— WANT  OP 

Preparation. 

Where  a  cause  had  been  pending  for  over 
live  years,  and  had  been  tried  several  times  in 
the  common  pleas,  and  bad  been  three  times  in 
the  Supreme  Court  a  motion  to  strike  it  from 
the  June  trial  list,  on  which  it  was  placed  April 
IStb  for  undue  haste,  and  postpone  it  to  the 
next  term,  several  months  thereafter,  was  prop- 
erly overruled. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  §  14;   Dec.  Dig.  §  17.*] 

5.  Vende  (8  72*)— Change  op  Venue— Bdb- 
DEN  OP  Proof. 

The  burden  is  upon  applicant  for  a  change 
of  venue  to  show  that  it  could  not  have  a  fair 
and  Impartial  trial  in  that  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  8  127;   Dec  Dig.  8  72.*] 

R.  Venue  (8  50*)— Change  op  Venue— Local 
Prejudice. 

A  change  of  venue  on  the  ground  that  the 
unfair,  improper,  and  untruthful  statements  of 
the  press,  relative  to  the  case,  would  prevent  a 


fair  and  impartial  trial,  was  not  erroneously  de- 
nied, where,  before  the  press  had  discussed  thi> 
case  at  all,  the  jury,  on  the  first  trial,  returned 
a  verdict  for  the  exact  amount  of  the  verdict 
upon  the  fourth  and  last  trial,  and  where  two 
other  juries  had  returned  verdicts  of  about  the 
same  amount,  and  where  counsel  for  the  party 
applying  for  the  change  had  invited  such  dis- 
cussion by  replying  in  a  lengthy  article  in  de- 
fense of  such  party  to  the  first  comment  made 
by  the  press. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  8  73;  Dec  Dig.  i  50.*] 

Appeal  from  Court  of  Common  Pleas, 
Cambria  County. 

Trespass  by  Catherine  Bums  against  the 
Pennsylvania  Railroad  Company  t»  recover 
damages  for  the  death  of  her  husband. 
Judgment  -tor  plaintiff  tot  fl2,000,  and  de- 
fendant appeals.    Affirmed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MBSTBBZAT.  POTTKB, 
ELKIN,  and  STEWART,  JJ. 

H.  W.  Storey,  for  appellant  E.  T.  Mc- 
Neells,  for  appellee. 


MESTBEZAT,  J.  This  case  was  here  on 
three  former  appeals.  210  Pa.  90,  59  AtL 
687;  213  Pa.  280,  62  Atl.  845;  219  Pa.  225, 
68  Atl.  704.  When  it  was  here  a  year  ago, 
we  then  expressed  regret  that  we  were  com- 
pelled to  remand  It  for  anothw  trial.  We 
are  now  pleased  to  say  that  our  Judgmoit 
on  this  appeal  will  terminate  the  litigation 
which  has  been  pending  for  nearly  six  years. 
Such  delay  frequently  results  in  a  denial  of 
justice  and  contrarenes  the  maxim:  "Inter- 
est relpubllcse  ut  sit  finis  lltium." 

We  have  examined  with  care  the  twelve 
assignments  of  error,  and  we  fall  to  find 
any  merit  in  a  single  one  of  them.  The 
sixth,  seventh,  eighth^  and  ninth  assignments 
are  not  only  without  merit,  but  have  no  ex- 
ceptions of  record  to  support  them.  They 
need  not  be  considered.  The  court  was  dear- 
ly right  in  dismissing  the  exceptions  to  the 
award'  of  arbitrators.  They  were  frtvolous 
and  without  substance,  and  the  only  appar- 
ent excuse  for  filing  them  was  to  delay  the 
final  adjudication  of  the  cause.  The  role 
to  arbitrate  was  taken  by  the  defendant 
company,  the  arbitrators  were  regularly  and 
legally  chosen,  and  after  a  hearing  in  which 
both  parties  participated,  an  award  In  due 
form  was  filed.  The  exceptions  to  the  award 
by  the  defendant  was  to  the  alleged  miscon- 
duct of  the  arbitrators.  As  shown  by  the 
opinion  of  the  court  In  refusing  to  sustain 
the  exceptions,  the  allegation  of  misconduct 
was  wholly  unfounded.  W3iat  was  done  by 
the  arbitrators  was  done  in  the  presence  of 
counsel  of  both  parties,  and  no  objection  was 
taken  thereto  nntll  after  the  award  had  been 
filed.  The  defendant's  counsel  was  present, 
knew  what  the  arbitrators  did,  Altered  no 
objection  whatever  to  their  conduct,  but  con- 
tinued the  arbitration  until  the  cause  was 
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fully  heard  and  disposed  of.  At  the  time  the 
exceptions  were  filed,  the  defendant  also  ap- 
pealed from  the  award  of  the  arbitrators. 
The  appeal  remanded  the  case  to  the  common 
pleas,  and  thereafter  It  was  Immaterial 
what  disposition  was  made  of  the  excep- 
tions, so  far  as  it  afTected  tbe  subsequent 
trial  of  the  cause.  The  .case  waa  then  ripe 
for  trial  in  court  without  further  delay  by 
reason  of  the  arbitration. 

The  learrod  Judge  was  unquestionably 
right  In  refusing  to  strike  the  cause  from  the 
June  trial  list.  The  case  was  placed  on  the 
list  on  April  18,  1908,  and  was  tried  the  1st 
day  of  the  following  Jvne.  In  view  of  the 
fact  that  the  cause  had  been  pending  for 
over  five  years,  had  been  tried  several  "times 
in  the  common  pleas,-  and  had  been  three 
times  in  this  court,  the  defendant  company 
was  not  in  a  poaltlon  to  allege  undue  haste 
in  the  trial,  or  that  it  did  not  have  an  oppor- 
tunity to  prepare  for  triah  The  court  in  its 
opinion  says:  "The  cause  is  regularly  placed 
upon  the  list,  and  the  action  of  the  prothono- 
tary  tn  placing  it  upon  the  list  in  compliance 
with  prteclpe  of  plaintiff  waa  entirely  legal, 
and  indeed  any  other  action  on  the  part 
of  the  prothonotary  would  not  have  been 
warranted."  This  is  a  construction  by  the 
learned  court  of  its  own  rules  with  which 
we  wUl  not,  under  the  circumstances  of  this 
case,  interfere.  To  strike,  the  case  from  the 
June  trial  list  and  postpone  it  to  the  next 
tent),  several  months  thereafter,  as  asked 
for  by  the  defendant  company,  would  have 
been  an  Infringement  of  the  plaintiff's  right 
to  a  speedy  trial  of  the  cause.  The  motion 
to  strike  the  case  from  the  trial  list  was 
properly  overruled. 

•There  was  no  sufficient  ground  shown  by 
the  defendant  company  to  sustain  its  applica- 
tion for  a  change  of  venue  which  was  pre- 
sented to  the  court  on  the  day  the  case  was 
called  for  trial.  The  burden  waa  upon  the 
company  to  show  to  the  satisfaction  of  the 
court  that  it  would  not  have  a  fair  and  im- 
partial trial  in  that  Jurisdiction.  As  the 
learned  Judge  below  correctly  says:  "There 
was  no  proof  of  any  sort  presented  to  sus- 
tain the  application,  and  no  evidence  offered 
to  show  that  any  Juror  summoned  to  at- 
tend court  has  been  in  any  wise  influenced 


by  the  publications  complained  of."  The 
answer  of  the  plaintiff  denied  the  averments 
of  the  petition  for  the  change  of  venue,  and, 
in  the  absence  of  any  evidence  to  support, 
its  allegations,  the  court  was  warranted  In 
declining  to  order  the  change.  The  cause 
assigned  in  the  petition  was  the  alleged  "un- 
fair, improper,  and,  In  many  instances,  un- 
truthful statements"  of  the  press  of  Cam- 
bria county  relative  to  the  case,  producing 
conditions  which  prevented  a  fair  and  im- 
partial trial  of  the  cause  in  the  county.  That 
the  comments  of  the  press  had  no  such  ef- 
fect and  did  not  increase  the  amount  of  the 
verdict  Is  shown  by  the  fact  that,  before 
the  press  had  discussed  the  case  at  all,  the 
Jury  on  the  first  trial  in  December,  1903, 
returned  a  verdict  for  $12,000,  which  is  the 
exact  amount  of  the  last  verdict.  In  view 
of  the  further  fact  that  two  other  Juries  re- 
turned verdicts  for  $12,537  and  $14,4s0,  re- 
spectively, It  i3  apparent,  we  think,  that  the 
learned  trial  Judge  committed  no  error  In 
holding  that  the  discussion  of  the  case  by 
the  press  of  Cambria  county  did  not  deprive 
the  defendant  company  of  a  fair  and  im- 
partial trial.  It  may  also  be  observed  that, 
if  the  press  of  Cambria  county  did  com- 
ment upon  the  case  and  discuss  its  merits, 
the  d^endant  company,  through  its  counsel. 
Is  not  entirely  without  fault  In  inviting  such 
dlBcnsslon.  From  the  excerpts  from  the 
press,  printed  as  defendant's  exhibits  in 
its  paper  boolE,  it  appears  that,  the  second 
day  after  the  first  comment  on  the  case  was. 
made  by  the  press,  the  counsel  for  the  de- 
fendant replied  in  a  lengthy  article  in  de- 
fense of  his  company.  If  therefore  the  case 
was  tried  In  the  newspapers  of  the  county, 
the  defendant  company,  by  its  counsel,  and 
not  the  plaintiff,  was  responsible  In  part  for 
Its  submission  to  that  tribunal  for  adjudica- 
tion. He  who  Invites  war  must  accept  Its- 
consequences. 

The  other  issignments  of  error  are  without 
merit  and  need  not  be  noticed.  The  case  wag 
unquestionably  for  the  Jury,  and  the  court 
would  have  .committed  reversible  error  In 
directing  a  verdict  for  the  defendant  com- 
pany or  in  entering  Judgment  for  it  non 
obstante  veredicto. 

The  Judgment  is  affirmed. 
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PHILADBLPHIA    GO.    et    al.    ▼.   BENNBB 

•t  aL 
(Supreme  Conrt  of  FennsylTanla.    Jan.  4, 1909.) 

Mines  and  Minkbals  ({  79*)— Lkasb— Rkhf— 

Paymznt. 

Where  an  oil  lease  proTldea  for  payment  of 
rent  by  chedc  or  draft,  it  is  no  ground  for  for- 
feiture that  a  check  sent  had  printed  acroas  Ita 
face  "payable  only  through"  a  named  clearing 
house ;   tne  check  oeing  perfectly  good. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  |  78.*] 

Appeal  frota  Court  of  Common  PleaB, 
Greene  County. 

Bill  by  tlie  Philadelphia  Company  and  the 
Fisher  Oil  Company  against  Baronett  F. 
Benner  and  Martha  J.  Benner.  Decree  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

Argued  before  MITCHELL,  a  J.,  and 
FEUjL,  BROWN,  MESTBE2AT,  POTTEB, 
BLKIN,  and  STEWABT,  JJ. 

James  J.  Purman  and  Frank  W.  Downey, 
for  appellants.    A.  H.  Sayers,  for  appellees. 

ELKIN,  J.  As  this  case  has  developed,  the 
only  question  to  be  determined  here  is  wheth- 
er at  the  time  this  proceeding  was  Instituted 
there  had  been  a  forfeiture  of  the  lease  by 
failure  to  pay  the  rental  according  to  the 
terms  of  the  contract.  The  appellants  claim 
the  right  to  declare  a  forfeiture  which  the  ap- 
pellees deny.  The  clause  under  which  a  for- 
feiture is  asserted  provides  that  the  lease 
shall  become  null  and  void  unless  a  well  shall 
t>e  completed  on  the  premises  within  sixty 
days  from  the  date  thereof,  or  unless  the 
lessee  shall  pay  at  the  rate  of  930  quarterly, 
in  advance,  for  each  additional  three  months 
such  completion  Is  delayed.  The  well  was 
not  completed  within  60  days,  but  the  quar- 
terly poyments  were  made  from  time  to  time 
-during  a  period  of  nine  years  up  to  and  In^ 
eluding  the  rental  due  August  17,  1907,  as  to 
which  payment  the  controversy  in  the  present 
proceeding  arises.  The  lease  provides  that 
the  quarterly  payments  may  be  made  direct 
to  the  lessors,  or  to  Baronett  F,  Benner,  one 
of  the  complainants,  at  Oarrlson  post  office 
by  check  or  draft  Payment  was  tendered 
in  due  time  by  a  check  or  draft,  drawn  upon 
the  Farmers'  Deposit  National  Bank  of  Pitts- 


tmiB,  for  the  sum  of  $30,  wblch  dieek  or 
draft  was  deposited  in  the  malls  for  transmis- 
sion and  was  received  by  Bomer,  November 
16, 1907,  (me  day  beion  the  payment  was  dae. 
He  refnsed  to  accept  the  draft  and  returned 
the  same  by  first  mall  to  the  leasee  upon  the 
ground  that  across  Iti  face  were  printed  the 
words  "payable  only  through  the  Pittsburg 
Clearing  House";  the  eontoition  tben  find 
now  being  that  a  draft  made  payable  through 
the  clearing  house  was  not  a  compllanoe  with 
the  omtract  The  objection  is  too  tpohninai 
to  be  substantial.  The  contract  only  provided 
that  the  payment  could  be  made  by  dbeck  or 
draft,  and  nothing  is  said  a)x>nt  the  method 
of  collection.  What  Benner  had  the  right  to 
demand  was  a  check  or  draft,  drawn  by  the 
lessee  on. a  bank  which  when  paid  was  a  com- 
pliance with  the  very  letter  of  the  covenant. 
He  received  In  due  time  a  draft  drawn  upon  a 
responsible  banking  institution,  calling  for 
the  paym«it  of  the  proper  sum  to  meet  the 
advance  rental,  and  all  that  he  had  to  do  was 
to  deposit  it  for  credit  with  the  bank  in 
which  be  did  business  and  collection  would 
follow  In  due  course  of  banltlng.  The  fact 
of  payment  was  what  the  lessor  was  inter- 
ested in  and  not  the  method  of  making  It, 
so  long  as  the  terms  ol  the  contract  were  not 
violated.  .  It  was  immaterial  to  tbe  lessor 
whether  the  draft  was  paid  over  the  counter 
of  tlie  banking  Institution  drawn  apon  or 
through  the  clearing  honsd,  if  in  point  of  fact 
It  was  paid  or  wonld  have  been  paid  and  he 
had  received  or  would  have  received  tbe  ben- 
efit of  It.  That  the  draft  was  good  is  not  de- 
nied, and  that  it  would  have  been  paid 
through  the  clearing  house.  If  presented,  is 
not  questioned.  Certainly,  under  these  dr- 
cumstances,  complainant  was  not  Justified  In 
returning  the  draft  and  declaring  a  forfeiture 
of  tbe  lease.  For  a  long  period  of  years  the 
lessee  had  paid  the  quarterly  rentals  hy 
draft  Jnst  as  was  done  in  this  Instance^  ex- 
cept the  former  drafts  were  not  made  pay- 
able through  the  clearing  house,  but,  as  here- 
inbefore suggested,  this  at  most  only  affected 
the  method  of  collection  in  due  course  of 
banking,  and  did  not  deny  to  the  lessor  any 
substantial  right  under  the  contract 

We  find  no  reversible  error,  and  the  decree 
is  affirmed  at  the  cost  of  appdlants. 
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HABT  et  al.  r.  BTTPBRIOB  COUBT. 

<Sapreme  Coart  of  Bhode  Island.     March  12, 
1900.) 

FOBCIBLK     BNTKT    AND     DXTAINKB     «    41*)— 
TBIAIt-VeBMCT. 

Pub.  Law6,  p.  S7,  c.  1683,  i  S,  relatinc  to 
forcible  entry  and  detainer,  provides  that,  if  the 
jory  aball  find  the  complaint  supported  by  the 
«Tidence,  "they  shaU  sign  and  retpm  to  the 
4X>urt  their  verdict."  Section  6  provides  that 
upon  the  return  of  the  verdict  for  the  complain- 
ant the  court  shall  enter  up  judgment  for  resti- 
tution of  the  premises.  The  form  of  the  dtatn- 
tory  writ  of  restitution  provides  that  "the  jur- 
ors impaneled  and  sworn  by  our  said  justice  did 
return  their  verdict  in  writing,  sienea  by  each 
of  them."  Beld,  that  a  verdict  signed  only  by 
tke  foreman  is  irregular,  and  the  proceedings 
should  be  gnashed,  on  review  of  the  case  by  cer- 
tiorari, under  Pub.  Laws,  p.  39,  c.  1533,  S  9, 
authorizing  the  Supreme  Conrt  to  quash  them 
for  irregularity,  especially  where  it  nowhere  ap- 
pears that  the  corporation  making  the  oMonplaint 
ever  authorized  it  to  be  made. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Dec.  Dig.  (  44.*] 

Richard  Hart  and  others,  by  a  writ  of  cer- 
tiorari to  tbe  superior  court,  bring  proceed- 
tngs  In  that  court  before  tbe  Supreme  Court 
for  review.  Proceedings  quaabed  for  Irreg- 
ularities. 

See,  also,  71  Atl.  BIS. 

William  A.  Heathman,  for  complainants. 
Julius  I*  Mitchell,  for  d^endant 

PER  CURIAM.  This  Is  a  peUtlon  for  a 
writ  of  certiorari,  under  the  provisions  of 
Pub.  Laws,  1908,  p.  84,  c.  1533,  entitled  "An 
act  concerning  forcible  entry  and  detainer," 
passed  April  21,  1908,  section  9  of  which 
reads  as  follows:  "Sec.  9.  Sucb  proceeding 
may  be  removed  by  certiorari  into  the  Su- 
preme Court,  and  be,  there  quashed  for  ir- 
rt^ycularlty.  If  any  such  there  be." 

Upon  inspcctlbn  of  such  proceedings  so 
removed  it  appears  that  tbe  verdict  was 
signed  by  tbe  foreman  of  the  Jury  impanel- 
ed and  sworn  therein,  and  by  none  of  the 
other  jurymen.  Portions  of  sections  5  and  6 
of  said  act,  material  to  this  Inquiry,  read  as 
follows: 

"Sec.  5.  If,  upon  a  full  hearing  of  tbe 
cause,  tbe  jury  shall  find  tbe  complaint  laid 
before  them  supported  by  the  evidence,  they 
shall  sign  and  return  to  the  court  their  ver- 
dict   *    *    * 

"Sec.  6.  Upon  the  return  of  rerdict  for 
the  complainant  as  aforesaid,  the  court  shall 
enter  up  judgment  that  tbe  complainant  have 
restitution  of  the  premises,  with  all  costs,  to 
be  taxed  by  the  court,  and  shall  award  a 
writ  of  restitution  and  for  costs  against  the 
party  complained  of.    •    •    • " 

Tbe  form  of  the  writ  of  restitution  pre- 
scribed by  the  statute  provides  that  "tbe  Ju- 
rors Impaneled  and  sworn  by  our  said  Jus- 
tice did  return  their  verdict  in  writing,  sign- 
ed by  each  of  them.  •  »  •  ••  This  inter- 
pretation of  tbe  words,  "they  shall  sign  and 
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return  •  •  ♦  their  verdict,"  used  In  said 
section  5,  seems  to  us  conclusive.  The  vef- 
dict  so  signed  by  tbe  foreman  alone  Is  clear- 
ly irregular.  See  Gone  v.  Cotton,  2  Blackf. 
(Ind.)  82;  Ward  t.  Crane,  3  Blackf.  (Ind.) 
393. 

Furthermore,  it  nowhere  appears  that  the 
Olney  Street  Baptist  Church,  the  corporation 
wblcb  appears  to  make  the  complaint  in  the 
original  proceeding,  eva  authorised  tbe  com- 
plaint to  be  made,  and  the  persons  who  did 
sign  the  complaint  are  not  shown  to  bare 
had  any  authority  to  institute  that  proceed- 
ing. 

Tbe  proceedings  are  therefore  quashed  for 
such  Irregularities.      ' 


SAOCOCCIO  et  ox.  ▼.  SPRAGUB  et  aL 

(Supreme  Conrt  of  Rhode  Island.    March  12, 
•  1909.) 

OOVEHANTS   (i.  182*)— TlTUB— BR»A«rat  —  Dam- 
AOES. 

A  purchaser  of  land,  suing  for  breach  of  a 
covesaut  as  to  title,  can  recover  the  costs  and 
expenses  of  suits  through  which  he  determined 
the  nature  and  extent  of  the  incumbrance,  a 
right  of  way,  especially  where  the  vendors  re- 
fused, after  notice,  to  settle  the  matter,  so  as  to 
save  expense*  to  the  purchaser. 

[Ed.'  Note.— For  other  cases,  see  Covenants^ 
Cent.  Dig.  }  260;   Dec.  Dig.  S  182.*] 

BzceptlonB  from   Superior  Court,  Provi* 

dence    and    Bristol    Counties;     George    T. 
Brown,  Judge. 

Action  by  Michele  Saccocdo  and  wife 
against  William  Sprague  and  others.  From 
a  verdict  for  plaintiffs,  defendants  bring  ex- 
ceptions. Elxceptions  overruled,  and  caus9 
remitted,  with  direction  to  enter  Judgment 
on  tbe  verdict 

Plaintiff  sues  for  breach  of  covenant  In  a 
warranty  deed,  arising  from  the  existence  of 
a  right  of  way  not  mentioned  in  tbe  deed. 

James  J.  McOoveni,  for  plalntlffiL  Lonla 
L.  Angell,  for  defendants. 

PER  CURIAM.  A  careful  consideration  of 
the  transcript  of  evidence  convinces  us  that 
the  verdict  Is  supported  by  the  evidence  and 
that  the  court  committed  no  error  tn  rulings 
or  chargOL  We  cannot  agree  with  the  coun- 
sel for  tbe  defendants  In  his  contention  that 
tbe  court  erred  in  allowing  the  plaintiffs  to 
recover  for  the  costs  and  expenses  of  one  of 
the  lawsuits  and  of  the  equity  suit  through 
which  the  plaintiffs  finally  ascertained  and 
determined  what  was  the  exact  nature  and 
extent  of  the  incumbrance  (right  of  way) 
upon  the  property  sold  to  the  plaintiffs  by 
the  defendants.  We  know  of  no  better  way 
in  wtiich  the  exact  legal  status  of  the  real 
estate  could  have  been  ascertained,  particu- 
larly In  view  of  the  refusal  of  the  defend- 
ants, after  notice,  to  take  any  steps  to  make 
A  settlement  of  the  matters  in  dispute,  so  as 
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to  save  expenM  to  the  plalatlffs.  Nor  do 
we  thlpk  the  other  damages  allowed  to  the 
plaintiffs  for  actual  occupation  of  the  land 
and  for  detriment  to  the  reet  of  the  land 
are  so  clearly  exceaslTe  as  to  warrant  an  In- 
terference with  the  verdict 

The  defendants'  exceptions  are  therefore 
overruled,  and  the  case  Is  remitted  to  the 
superior  court,  with  direction  to  enter  Jadg^ 
nent  on  the  verdict 


(29  R.  I.  428) 

CAMPBELL  T.  CAMPBELL  et  al. 

(Supreme  Court  of  Rhode  Island.     March  12; 
190».) 

1.  I'BIAI.    a   31*)— EZCBPTl'OItS    TO    RtTLINOS— 
TlUE    FOB    TaKINQ. 

The  conduct  of  the  court,  in  compelling 
counsel  to  choose  either  to  continue  the  case 
without  witnesses  after  the  tegular  hour  of  ad- 
journment or  to  limit  the  numt>er  of  witnesses 
to  be  called  on  the  following  day  to  those  hp 
could  forthwith  name,  is  a  ruling  made  during 
the  hearing  of  a  cause,  subject  to  exceptions  to 
be  taken  immediately,  under  Court  and  Practice 
Act  1905,  I  483. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  5 J  55,  84;   Dec.  Dig.  {  31.*] 

2.  New  Tbiai.  (J  20*)— Gbounds— Conduct  o» 

,    COtJBT.  I 

The  conduct  of  the  court  In  requiring  coun- 
sel to  cboose  either  to  continue  the  case  without 
witnesses  after  the  regular  hour  of  adjournment 
or  to  limit  the  number  of  witnesses  to  be  called 
on  the  followiog  day  to  those  be  could  forth- 
with name,  without  having  previous  notification 
that  the  court  would  sit  beyond  the  usual  time 
or  that  he  would  be  compelled  to  make  such 
choice,  is  not  such  a  denial  of  an  impartial 
trial  as,  under  Court  and  Practice  Act  1905, 
{  472,  entitles  a  party  to  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  J  23;   Dec.  Dig.  |  20.*] 

Action  by  Elisha  J.  Campbell  against 
George  E.  Campbell  and  others.  There  was  a 
Terdlct  for  defendants,  and  plaintiff  petitions 
for  a  new  trial.  Petition  denied  and  dis- 
missed. 

See,  also,  71  Atl.  309,  SSL 

Green,  Hinckley  &  Allen,  for  petitioner. 
James  Harris  and  Irving  Champlin,  for  re- 
ipondente. 

PER  CURIAM.  This  Is  the  appellant's  pe- 
tition for  a  new  trial,  under  Court  and  Prac- 
tice Act  1905,  I  472,  upon  the  ground  that 
he  did  not  have  a  full,  fair,  and  Impartial 
trial  In  the  superior  court,  for  the  reason 
that  the  Justice  who  presided  at  the  trial  in 
said  superior  court  compelled  his  counsel  to 
dboose  either  to  continue  the  case  without 
witnesses  after  the  regular  hour  of  adjourn- 
ment or  to  limit  the  number  of  witnesses  to 
be  called  on  the  following  day  to  those  he 
could  forthwith  name,  without  having  pre- 
viously notified  him  that  the  court  would 
alt  beyond  the  usual  time  that  night,  or  that 
be  would  be  compelled  to  make  such  choice. 

The  conduct  of  the  court  complained  of 
was  subject  to  exception  to  be  taken  Imme- 


diately, under  Court  and  Practice  Act  1906, 
{  483;  which  r^ds  as  follows:  "Sec  4S3.  Ex- 
ceptions to  rulings,  dlrectionB,  and  decisiona 
made  during  a  hearing  In  a  cause  heard  by 
the  court  without  h  Jury  or  during  a  trial 
by  a  Jury  shall  be  taken  Immediately. 
•  •  *  "  As  was  clearly  explained  by  Mat- 
teson,  C.  J.,  in  Bristow  v.  Nichols,  19  R.  I. 
719,  37  Atl.,  1083:  '^e  render  a  trial  not  a 
full,  fair,  or  Impartial  trial,  within  tbe  mean- 
ing of  Gen.  Laws  1896,  c.  251,  i  2,  there 
must,  we  think,  be  something  more  than 
mere  error  on  the  part  of  the  court  which 
would  form  the  subject  of  an  exception. 
Unless  there  be  something  more  than  tbls, 
to  grant  a  new  trial  under  section  2  would 
be  to  do  away  practically  with  the  procedure 
provided  in  section  6." 

That  case  Is  determinative  of  this,  and 
therefore  the  appellant's  petition  for  a  new- 
trial  must  be  denied  and  dismissed. 


cm  ui.  tm 
LANASA  r.  STATB. 
(Court  of  Appeals  of  Maryland.    Jan.  15,  1909.) 

1.  CoNSFiBACT  ({  23*)— Definition  of  TBrm. 

A  "conspiracy"  in  general  terms  is  a  omn- 
bination  of  two  or  more  persons  by  concerted 
action  to  accomplish  some  criminal  or  unlaw- 
ful purpose;  or  to  accomplish  some  purpose^ 
not  in  itself  criminal  or  unlawful,  by  criminal  or 
unlawful  means.  The  act  intended  need  not 
be  punishable  by  indictment.  The  essence  of 
the  offense  is  the  unlawful  agreement  and  comM- 
nation  of  the  parties,  and  therefore  it  is  com- 
plete whenever  such  combination  is  formed, 
though  no  act  be  done  toward  carrying  the  main 
design  into  effect 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  i  32;   Dec.  Dig.  i  23.* 

For  other  definitionB,  see  Words  and  Phraaea, 
vol.  2,  pp.  1454-1401;   vol.  8,  p.  7C13.] 

2.  Conspiracy  ({  23*)— Aobeement  fos  Dx- 

STBUCTION  OF  PaOPEBTT — "COMPLETED  ObIM- 
INAL    CONSPIBACT." 

A  combination  and  agreement  between  two 
or  more  persons  willfully  and  maliciously  to 
injure  and  destroy  the  property  of  a  third  per- 
son is  a  "completed  criminal  conspiracy,"  and  is 
the  subject  of  indictment;  it  not  being  necea- 
sary  to  tbe  completion  of  the  crime  that  the  con- 
spirators should  determine  in  advance  what  par- 
ticular property  should  be  injured  or  destroyed. 
[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Dec  Dig.  i  23.*] 

3.  C0N8PIEACT  (g  43*)— Aobeement  to  De- 
stroy Pbofebty— Indictment— Descbiption 
OF  Pbopebty. 

As  it  Is  not  essential  to  tbe  completion  of 
the  offense  of  conspiracy  to  destroy  property 
that  any  particular  property  should  be  destroy- 
ed, it  is  not  required  that  the  object  of  the  un- 
executed conspiracy  should  be  set  out  with  great 
particularity  and.  certainty  in  the  indictment; 
only  such  facts  being  required  as  shall  fairly 
and  reasonably  inform  the  accused  of  the  offense 
with  which  he  is  charged. 

[EM.  Note.— For  other  casea,  see  Gonapirmcy, 
Cent  Dig.  f  86;    Dec  Dig.  {  43.*] 

4.  C0NBFIBA.CY  (t  43*)  —  Aobeement  to  Db- 
BTBOY  Pbopebty— Indictment— Descbiption 
OF  Property. 

An  indictment  charging  a  conspiracy  to 
willfully  and  maliciously  'injure  and  destroy  the 
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property"  of  the  proeecntor  Is  sufficient  without 
farther  description  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Dec.  Dig.  {  43.*] 

6.  CJbimikai.  Law  (8  878*)— VmDioT  on  Sbv- 

EBAL   OOUNTS— REPUQMANCY. 

There  is  no  repugnancy  between  the  yer- 
dlct  of  guilty  on  a  count  ciiarging  conspiracy 
to  maliciously  "injure  and  destroy  the  property^' 
of  the  prosecutor  and  the  verdict  of  acquittal  on 
a  count  charging  conspiracy  to  "injure  and  der 
stroy  the  property  and  dwelling  house"  of  the 
prosecutor. 

[EA.    Note.— For   other    cases,    see    Criminal 
Law,  Cent  Dig.  |  2101;  Dec.  Dig.  |  878.*] 

6.  Cbimiwal  Law  (J  1134*)- Eeview— Surn- 
oiEKCT  OF  Evidence. 

The  sufficiency  of  the  evidence  will  not  be 
reviewed  on  appeal  from  a  jud^ent  overmling 
a  motion  in  arrest  after  conviction. 

[Ed.    Note.— For   other    cases,    see   Criminal 
Law,  Cent  Dig.  t  2997;  Dec.  Dig.  {  1134.*] 

7.  CONSTITDTIONAIi   LAW    (J    257*)- DDK   PBO- 
CB88    OP    Law— CBlMINAL    PBOSECtrnON. 

Where  a  person  accused  of  crime  within 
the  state  ia  subjected,  like  all  other  persons, 
to  the  law  in  its  regular  coarse  of  administra- 
tion in  a  court  of  justice,  he  cannot  be  heard  to 
■ay  that  the  proceedings  and  judgment  were 
without  due  process  of  law. 

lEA.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  {  746;  Dec.  Dig.  |  257.*] 

&  OBiuiirAi,  Law  ({  1213*)— Grcel  and  UR- 

UBtrAL   PUWISHMENT. 

A  sentence  to  jail  for  10  years  on  convic- 
tion of  a  member  of  the  Black  Hand  of  con- 
■I^racy  to  destroy  by  a  dynamite  bomb  the 
property  of  a  man  who  had  refused  to  pay 
money  after  threats  against  bis  life  and  property 
is  not  crnel  or  annsnal  within  the  prohibition 
of  Const  U.  S.  Amend.  8,  and  Declaration  of 
Bights  Md.  art  16. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  3308;  Dec  Edg.  <  1213.*] 

8.  C^iiHKAi,  Law  (J  1149*)— Review— Discbe- 
TiON  OF  CouBT— Election  Betweew  Couwra. 

In  the  absence  of  any  abuse  thereof,  the 
discretion  of  the  trial  court  in  its  ruling  on  a 
motion  to  require  the  prosecution  to  elect  be- 
tween counts  will  not  be  reviewed  on  appeal. 

[Hid.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §  SQSS;    Dec.  Dig.  i  1149.*] 

10.  Cbiminal  Law   «   1149*)— B«vn:w— Dis- 
CBETioN  OF  Coubt— Bni  of  Pabtioulabs. 

In  the  absence  of  an  abuse  thereof,  the 
discretion  of  the  trial  court  in  overruling  a  de- 
mand for  a  bill  of  particulars  will  not  be  re- 
viewed on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  i  3041 ;    Dec.  Dig.  i  1149.*] 

11.  Cbiminax  Law  (J  610*)— Bvidencb— Tes- 

TIUONT   OF  ACC0HFI.ICES--C0BB0B0BATION. 

A  conviction  of  conspiracy  to  destroy  prop- 
erty cannot  be  had  on  the  uncorroborated  testi- 
mony only  of  accomplices  connecting  defendant 
with  the  crime. 

[Ed.  Note.— For  other  cases,  see-  Criminal 
Law,  Cent  Dig.  U  1124,  1126;  Dec.  Dig.  { 
510.*] 

12.  WITNES8E8   (S   879*)  —  Obbdibilitt  —  Im- 
peachment. 

Testimony  of  statements  by  a  witness  out 
of  court  contradictory  to  the  material  facts  tes- 
tified to  by  him  in  court  is  admissible  as  affect- 
ing his  credibility. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S  1209;    Dec.  Dig.  8  379.*] 


13.  Witnesses  (J  198*)  —  'TBivitEOED  CoM- 

MUNICATIONS"- ATTOBNEY  AND   CLIENT. 

To  render  communications  between  attor- 
ney and  client  privileged,  they  must  be  mads 
during  the  existence  of  the  actual  relation  ot 
during  interviews  and  negotiations  looking  to 
the  establishment  of  such  relationship,  and  must 
relate  to  professional  advice  and  to  the  sub- 
ject-matter about  which  such  advice  is  sought 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.   Dig.   i   198.* 

For  Other  definitions,  see  Words  and  Phrases, 
y(A.  6,  p.  5891;    voL  8,  p.  7764.] 

14.  Witnesses    (|    222*)  —  PBiviLEGes    Com- 

MUNICATtONS— ATTOBNET  AND   CLIENT. 

Evidence  held  to  show  that  the  relation  of 
attorney  and  client  did  not  exist  between  coun- 
sel for  defendant  and  an  accomplice  so  as  to  dis- 
qualify him  to  testify  to  communications  be- 
tween them  in  contradiction  to  testimony  of  the 
accomplice  against  defendant 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i  786;  Dec.  Dig.  i  222.*] 

15.  Cbiminal  Law  (J  510%*)— Testmont  0» 
Accomplice — Cobbobobation. 

A  statement  in  writing  made  by  an  ao 
complice  29  days  after  the  crime  and  wtiile  in 
custody  under  a  joint  indictment  for  the  same 
offense  is  not  admissible  as  corroborative  evi- 
dence after  the  testimony  of  the  accomplice  on 
the  trial  has  t>een  contradicted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  1135;  Dee.  Dig.  f  610%.*] 

Appeal  from  Criminal  Court  of  Baltimore 
City;  D.  G.  Wright  and  Henry  Stockbrldgei 

Antonio  Lanasa  was  convicted  of  conspir- 
acy, and  appeals.    Reversed. 

Argned  before  BOYD,  O.  J.,  and  BRIS- 
COE, PEARCB,  SOHMtrOKBR,  BUUliB; 
THOMAS,  WOETHINGTON,  and  HEN- 
RY, JJ. 

William  L.  Marbury  and  Thomas  O. 
Hayes,  for  appellant  Engene  O'Dunue  and 
Isaac  Lobe  Straus,  Atty.  Gen.,  for  the  State. 

BURECE,  3.  i.  Antonio  Lanasa,  together 
with  certain  named  persons,  was  Indicted  In 
the  crlmlual  court  of  Baltimore  for  the  crime 
of  conspiracy.  That  court  upon  his  motion 
granted  a  severance  as  to  liim,  and  after  a 
lengthy  trial  he  was  convicted  upon  the 
third  count  of  the  indictment,  and  was  sen- 
tenced to  be  confined  in  tbe  Baltimore  city 
jail  for  the  term  of  10  years.  B'rom  that 
Judgment  he  has  brought  this  appeal.  The 
Indictment  contains  10  counts.  The  appel- 
lant filed  a  general  demurrer  to  the  Indict- 
ment and  also  demurred  to  each  count  The 
second,  fourth,  and  ninth  counts  were  quash- 
ed by  the  court  upon  motion  of  the  state's 
attorney.  The  demurrer  to  the  indictment 
and  to  each  count  thereof  was  oven-ul.ed. 
The  traverser  then  moved  the  court  to  re- 
quire the  state  to  elect  aa  to  the  third,  sev- 
entb,  and  eighth  counts,  which  motion  the 
court  overruled.  He  was  found  guilty  upon 
the  third  count,  but  was  acquitted  upon  the 
six  remaining  counts.  Motions  for  a  new 
trial  and  in  arrest  of  judgment  were  filed. 
He  abandoned  the  motion  for  a  uew  trial, 
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and  the  motion  In  arrest  of  Judgment  was 
overruled  by  the  Supreme  Bench  of  Balti- 
more city.  The  object  of  the  conspiracy 
charged  lu  the  counts  of  the  Indictment  up- 
on 'Which  he  was  tried  was  as  follows: 

CI)  Feloniously,  willfully,  and  of  tbelr 
malice  aforethought  to  kill  and  murder  Jo- 
seph Dl  Giorgio. 

(3)  To  willfully  and  maliciously  Injure  and 
destroy  the  property  of  Joseph  Dl  Giorgio. 

(5)  Feloniously,  wUlfulIy,  and  of  their  mal- 
ice aforethought  to  kill  and  murder  certain 
members  of  the  family  and  household  of  the 
said  Joseph  Dl  Giorgio. 

(6)  Unlawfully  to  wound,  bnrt,  and  Injure 
certain  members  of  the  famUy  and  house- 
bold  of  the  said  Joseph  Dl  Giorgio. 

(7)  Unlawfully  to  willfully  and  malicious- 
ly injure  and  destroy  the  property  and 
dwelling  bouse  of  the  said  Joseph  Dl  Gloi^ 
glo. 

(8)  Unlawfully  to  willfully  and  malicious- 
ly Injure  and  destroy  the  property  and  dwell- 
ing house  then  and  there  being  of  the  said 
Joseph  Dl  Giorgio. 

<10)  Unlawfully  to  «c^'ort  and  obtain  unto 
themselves  from  the  said  Joseph  Dl  Giorgio 
certain  money  Jind  property  of  the  said  Jo- 
seph Dl  Giorgio. 

Tbe  fifth,  and  sixth  counts  set  out  the 
names  of  the  persons  who  were  intended  to 
be  injured,  and  the  eighth  and  tenth  counts 
set  out  certain  overt,  acts  done  in  pursuance 
of  tbe  conspiracy,  it  is  important  to  note 
that  Joseph  Tamburo  and  Salvatore  Lupo 
are  named  as  co-conspirators  with  Lanasa 
in  each  count  of  the  Indictment,  and  that 
upon  the  evidence  of  these  two  men  tbe 
state  relied  to  connect  tbe  appellant  with 
the  crime  of  which  he  was  convicted.  These 
two  facts  become  of  great  Importance  when 
we  come  to  consider  the  exceptions  taken 
to  tbe  rulings  of  the  court  upon  the  evi- 
dence. Phlllpl  Bel,  who  is  frequently  refer- 
red to  In  tbe  record,  was  an  Italian,  who,  It 
Is  alleged,  was  Induced  by  Lanasa  to  become 
one  of  the  co-eonsplrators.  Bel  was  killed 
In  Pittsburg  by  a  fellow  countryman  named 
Clncerla  a  day  or  two  before  the  explosion 
at  Dl  Glorglo's  home.  On  March  30,  1908, 
Lupo  pleaded  guilty  to  tbe  eighth  count,  and 
after  tbe  conviction  of  Lanasa  was  sentenc- 
.  ed  to  Jail  for  15  months;  and  2  days  after 
LanasB's  conviction  tbe  state  entered  a  plea 
of  not  guilty  as  to  Tamburo.  It  was  con- 
tended with  great  earnestness  and  ability 
by  tbe  distinguished  counsel  for  tbe  appel- 
lant that  the  demurrer  to  the  third  count 
should  have  been  sustained,  first,  because  It 
charges  no  crime;  secondly,  because  It  does 
not  sufllclently  describe  the  object  of  the 
conspiracy.  In  support  of  the  motion  In  ar- 
rest of  judgment,  In  addition  to  the  reasons 
assigned  for  grounds  of  tbe  demurrer,  It  was 
urged,  first,  that  there  Is  an  absolute  and 
necessary  repugnancy  between  tbe  verdicts 
rendered  by  tbe  Jury  In  that  It  Is  shown  by 
tbe  record  that  by  the  verdict  of  not  guilty 


upon  the  seventh  count  of  tbe  Indictment  tbe 
traverser  was  acquitted  of  the  Identical 
crime  for  which  he  was  convicted  upon  tbe 
third  count;  secondly,  because  the  Judgmott 
deprives  tbe  appellant  of  his  liberty  without 
due  process  of  law,  in  violation  of  tbe  four- 
teenth amendment  of  tbe  Ck>nstltutIou  of  tbe 
United  States,  and  constitutes  a  cruel  and 
unusual  punisbment,  in  violation  of  the  Con- 
stitution of  the  United  States  and  of  the 
Maryland  Declaration  of  Bights.  In  tbe 
elaborate  briefs  filed  by  tbe  counsel  for  the 
appellant  and  the  state  these  questions  have 
been  fully  discussed,  and  many  cases,  botli 
In  this  coimtry  and  In  England,  upon  tbe 
law  of  conspiracy,  have  been  called  to  our 
attention.  It  Is  apparent  that  upon  this  8ul>- 
ject,  as  upon  most  others,  there  is  inucb  real 
or  apparent  conflict  to  be  found  in  tbe  ad- 
judged cases.  Upon  tbe  settled  law  of  tbia 
state  and  upon  tbe  authority  of  well-rea- 
soned cases  In  other  Jurisdictions,  we  can- 
not agree  that  tbe  coimt  assailed  Is  In  any 
respect  defective,  or  that  the  Judgrment 
should  be  arrested.  A  conspiracy  may  be 
described  In  general  terms,  as  a  comblna- 
tlon  of  two  or  more  persons,  by  some  con- 
certed action,  to  accomplish  some  criminal 
or  unlawful  purpose,  or  to  accomplish  some 
purpose,  not  in  Itself  criminal  or  unlawful, 
by  criminal  or  unlawful  means.  It  Is  not  es- 
sential that  the  act  Intended  to  be  done 
should  be  punishable  by  Indictment.  Tbe  es- 
sence of  tbe  ofTense  consists  In  the  unlawful 
agreement  and  combination  of  the  parties, 
and  therefore  It  Is  completed  whenever  su<di 
combination  Is  formed,  although  no  act  be 
done  towards  carrying  the  main  design  Into 
effect  3  Greenleaf  on  Evidence  (2d  £Dd.)  Si 
89-91.  It  may  be  said  that  this  statement 
of  tbe  law  by  Mr.  Greenleaf  announces  tbe 
almost  universally  accepted  doctrine  upon 
the  subject  of  criminal  conspiracy.  Tbis  Is 
made  perfectly  apparent  by  the  numerous 
citations  from  text-books  and  reports  con- 
tained  in  the  briefs  filed  in  this  case.  It  Is 
the  rule  which  has  obtained  in  tiiis  state 
since  tbe  great  case  of  tbe  State  v.  Buchan- 
an, 6  Har.  &  J.  317,  9  Am.  Dec.  534,  in  which 
will  be  found  a  collection  of  many  cases  in 
which  an  unexecuted  conspiracy  to  commit 
acts  not  lu  themselves  Indictable  offenses, 
was  held  to  be  a  criminal  conspiracy.  In 
the  course  of  bis  opinion  in  that  case  Judge 
Buchanan  said:  "In  1  Hawk.  P.  C.  190,  c.  72, 
It  Is  said:  'There  can  be  no  doubt  that  all 
combinations  whatsoever  wrongfully  to  prej- 
udice a  third  person  are  highly  criminal  at 
common  law.'  This  is  literally  adopted  and 
transcribed  Into  1  Bum's  Justice,  3T8,  and  3 
Wilson's  Works,  118.  3  Cbitty,  Criminal 
Law,  1139,  says:  'In  a  word,  all  confedera- 
cies wrongfully  to  prejudice  another  are  mis- 
demeanors at  common  law,  whether  the  in- 
tention Is  to  injure  his  property,  his  person, 
or  bis  character.'  And  In  4  BIk.  Oom  137 
(Christian's  note  4):  'Every  confederacy  to 
Injure  Individuals,  or  to  do  acts  which  are 
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mtlawfol,  or  prejudicial  to  the  community, 
is  a  conspiracy.' "  We  cannot  for  a  mo- 
ment doubt  that  a  combination  and  agree- 
ment between  two  or  more  persons  willfully 
and  maliciously  to  Injure  and  destroy  the 
property  of  a  third  person  Is  a  completed 
criminal  conspiracy,  and  Is  the  subject  of 
an  Indictment  Nor  Is  It  necessary  to  the 
completion  of  the  crime  that  the  conspirators 
should  determine  In  advance  what  particular 
property  should  be  Injured  or  destroyed. 
To  hold  that  the  law  cannot  interpose  and 
arrest  by  criminal  procedure  the  malicious 
purposes  of  the  conspirators,  unless  they 
bad  agreed  upon  the  destruction  of  some 
particular  property,  would  strip  it  of  its 
most  beneficent  preventive  powers,  and  leave 
the  confederates  at  liberty  to  consummate 
their  wicked  purposes.  The  law  Is  not  so 
impotent  and  Ineffecttve.  As  It  Is  not  es- 
sential to  the  completion  of  the  offense  that 
any  particular  property  should  be  destroyed, 
it  Is  therefore  not  required  that  the  object  of 
the  unexecuted  conspiracy  should  be  set  out 
with  great  particularity  and  certainty  in  the 
indictment,  because  only  such  facts  need  be 
stated  as  shall  fairly  and  reasooably  Inform 
the  accused  of  the  offense  with  which  he  Is 
charged.  To  require  more  in  such  a  case 
would  be  to  put  an  unnecessary  burden  up- 
on the  state,  and  make  it  Impossible  In  many 
cases  to  secure  the  conviction  of  the  guilt;. 
The  position  taken  by  the  state  that,  in  a 
prosecution  for  such  an  offense  as.  that  charg- 
ed in  the  third  count,  the  Indictment  need 
not  particularly  describe  the  property,  the 
Injury,  or  destruction  of  which  was  the  ob- 
ject of  the  conspiracy.  Is  well  supported  by 
the  authorities.  2  Bishop,  New  Criminal  Pro- 
cedure, M  204,  207,  208;  2  Wharton's  Crim- 
inal Law,  c.  21;  U.  8.  v.  McKinley  (C,  0.) 
126  Fed.  242;  Dealy  t.  United  States,  162 
V.  a.  539,  14  Sup.  Ot.  680,  38  L.  Ed.  M6; 
United  States  t.  Stevens  (D.  0.)  44  Fed. 
132, 141;  State  T.  Straw,  42  N.  H.  393;  Rein- 
hold  T.  State,  130  Ind.  467,  30  N.  E.  306; 
People  T.  Clark,  10  Mich.  314;  8  (^c.  664, 
6G& 

We  are  of  opinion  that  the  third  count 
charged  the  defendant  with  a  common-law 
conspiracy,  and  sufficiently  Informed  him  of 
the  crime  charged.  The  objection  against  It 
Is  purely  technical,  as  it  is  not  pretended 
that  be  was  in  the  slightest  degree  Injured 
or  prejudiced  by  the  general  and  indefinite 
description  of  the  property,  the  destruction 
of  which  is  charged  to  have  been  the  object 
of  the  conspiracy.  On  the  contrary,  the  rec- 
ord shows  that  be  was  well  informed  as  to 
the  accusation  against  him.  Nor  can  we 
discover  any  necessary  repugnance  between 
the  verdict  of  guilty  on  the  third  count  and 
the  verdicts  of  acquittal  on  the  seventh  and 
eighth  counts.  In  those  counts  the  object  of 
the  conspiracy  was  alleged  to  be  "to  Injure 
and  destroy  the  property  and  dwelling  house 
of  Joseph  DI  Giorgio."  The  Jury  might  have 
very  reasonably  concluded  that,  while  the 


evidence  in  their  Judgment  did  not  fully  sup- 
port the  allegations  of  these  counts.  It  did 
satisfy  them  that  it  was  the  purpose  of 
the  accused  to  injure  and  destroy  some  of 
Mr.  Di  Giorglo's  property.  We  must  conclude 
that  they  were  so  convinced  by  the  verdict 
of  guilty  upon  the  third  count  and  the  ac- 
quittal upon  the  others.  The  sufficiency  of 
the  evidence  was  a  question  for  the  Jury,  and 
this  court  upon  a  motion  In  arrest  of  Judg- 
ment has  no  power  to  review  their  finding. 
We  said  In  Hiss  v.  Welk,  78  Md.  446,  28  Atl. 
401,  that:  "As  an  appellate  court  we  can- 
not review  the  findings  of  the  Jury  upon  mat- 
ters of  fact,  nor  can  we  pass  upon  the  com- 
parative weight  of  the  conflicting  evidence 
submitted  to  them.  If  no  error  of  law  had 
been  conuuitted  by  the  inferior  court  in' any 
of  its  rulings,  the  verdict  of  the  Jury,  wheth- 
er right  or  wrong,  Just  or  tmjust,  and  even 
though  It  be  directly  against  and  in  the  very 
teeth  and  face  of  the  preponderance  of  evi- 
dence, cannot  be  interfered  with  here;  and 
there  Is  no  power  lodged  elsewhere  t6  set  the 
verdict  aside,  except  with  the  Judge  before 
whom  the  case  was  tried."  Much  that  was 
said  in  argument  In  support  of  the  motion 
In  arrest  of  Judgment  caimot  be  considered 
by  this  court ;  but  could  have  been  appro- 
priately addressed  to  the  trial  court  upon  an 
application  for  a  new  trial. 

It  IB  Insisted  by  the  appellant  that  the  in- 
dictment, trial,  verdict,  Judgment,  and  sen- 
tence, violate  the  sixth,  eighth,  and  fourteenth 
amendments  of -the  federal  Constitution,  and 
the  sixteenth  and  twenty-first  articles  of 
the  Maryland  Declaration  of  Rights.  The 
sixth  amendment  provides  that  in  all  crim- 
inal prosecutions  the  accused  shall  enjoy  the 
right  to  be  Informed  of  the  nature  and  cause 
of  the  accusation,  and  the  fourteenth  de- 
clares that  no  state  shall  deprive  any  person 
of  life,  liberty,  or  property  without  due  pro- 
cess of  law.  Practically  the  same  declara- 
tions are  found  In  the  twenty-first  and  twen- 
ty-third articles  of  the  Declaration  of  Rights 
of  this  state.  The  object  of  these  provisions 
was  to  declare  and  secure  the  pre-existing 
rights  of  tlie  people  as  those  rights  had  been 
established  by  usage  and  the  settled  course 
of  law.  We  take  It  to  be  settled  that  when  a 
person  accused  of  crime  within  a  state  is 
subjected,  like  all  other  persons,  to  the  law 
In  Its  regular  course  of  administration  in 
the  courts  of  Justice,  he  cannot  be  heard  to 
say  that  the  proceedings  and  Judgment  were 
without  due  process  of  law  because  law  In 
Its  regular  and  orderly  administration 
through  the  courts  Is  due  process  of  law 
within  the  meaning  of  the  constitutional  pro- 
visions, and,  when  the  rights  of  the  citizen 
are  thus  secured  by  the  law  of  the  state,  the 
requirements  of  the  federal  Constitution  are 
gratified.  Having  hereinbefore  held  that 
by  the  law  of  this  state  the  third  count  of 
the  indictment  is  sufficient.  It  necessarily  fol- 
lows that  the  appellant  has  been  deprived  of 
no  right  secured  to  him  either  by  the  twenty- 
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first  article  of  the  Maryland  Declaration  of 
Rights  or  the  alzth  or  fourteenth  amend- 
ment of  the  federal  Constitution. 

It  Is  urged  that  the  Judgment  should  be 
reversed,  because  It  constitutes  a  cruel  and 
unusual  punishment  In  violation  of  the  pro- 
visions of  the  Maryland  Declaration  of 
Rights  and  of  the  Constitution  of  the  United 
States.  In  support  of  this  contention  the  ap- 
pellant relies  npon  the  eighth  amendment  of 
the  federal  Constitution,  which  forbids  the 
infliction  of  cruel  and  unusual  punishment, 
and  upon  article  16  of  the  Maryland  Dec- 
laration of  Rights,  which  declares  that  no  law 
to  Inflict  crael  and  unusual  pains  and  pen- 
alties ought  to  be  made  in  any  case,  or  at 
any  time  hereafter.  To  dispose  of  this  ques- 
tion we  must  understand  the  real  crime  of 
which  the  accused  was  charged.  Dl  Giorgio 
was  a  prominent  business  man  living  in 
Baltimore  city  and  engaged  in  the  importa- 
tion of  fruit  to  the  Baltimore  market.  He 
lived  with  his  wife  and  family  at  Walbrook. 
In  order  to  extort  money  from  him,  threaten- 
ing letters  demanding  money  were  sent  him 
by  an  organization  or  socle^  of  men  "known 
as  the  "Black  Hand."  He  declined  to  comply 
with  these  demands,  and  on  the  night  of  De- 
cember 10,  1907,  a  dynamite  bomb  was  placed 
In  the  rear  room  of  his  dwelling  house  and 
exploded,  terrorizing  the  occupants  of  the 
house,  and  causing  much  damage.  Whatever 
may  have  been  the  motive  which  prompted 
'this  act,  whether  it  was  an  attempt  to  mur- 
der Di  Giorgio  and  his  family  in  revenge  for 
tals  refusal  to  pay  over  money  In  response  to 
demands  made  upon  him,  or  had  for  Its  ulti- 
mate pinrpose  the  coercion  of  Dl  Giorgio  by 
personal  violence  into  a  compliance  with 
these  demands,  there  can  be  no  two  opinions 
as  to  the  helnousneas  of  the  crime.  It  was 
an  act  characterized  by  the  most  malicious 
and  diabolical  wickedness,  and  should  be 
punished  with  the  greatest  severity.  We  do 
not  think  that  a  sentence  of  10  years  for 
such  a  crime  would  be  open  to  any  constitu- 
tional or  other  objections.  In  the  case  of 
Mitchell  V.  State,  82  Md.  527,  34  Atl.  246, 
where  the  accused  had  been  sentenced  to 
jail  for  a  term  of  15  years  upon  a  conviction 
for  an  assault  with  Intent  to  commit  a  rape, 
this  court  passed  upon  the  very  question  now 
before  us,  and  held  that  the  sentence  was  not 
a  cruel  and  unusual  punishment  within  the 
constitutional  prohibition.  It  is  said  In  that 
case  that  "our  law  inflicts  pain  not  In  a 
spirit  of  yengence,  but  to  promote  the  essen- 
tial purposes  of  public  justice.  Severity  Is 
not  cruelty.  The  punishment  ought  to  be.ar 
a  due  proportion  to  the  oCFense.  Crimes  of 
great  atrocity  ought  to  be  visited  with  such 
penalties  as  would  check,  if  not  prevent, 
their  commission.  It  is  Impossible  In  the 
abstract  to  mark  the  boundaries  which  sep- 
arate cruelty  from  just  severity.  If  the 
circumstances  which  accompany  the  crime 
are  of  unusual  aggravation,  the  punishment 
ought    to    be    unusually    severe.     But    the 


courts  must  adopt  the  methods  of  punish- 
ment prescribed  by  law.  No  one  ought  to 
imagine  that  in  a  free  country  a  court  woald 
have  the  power  to  devise  new  and  singular 
modes  of  punishment  Its  duty  Is  'dlcere  non 
facere  legem.'  Even  where  the  law  con- 
fides to  the  judge  the  Imposition  of  the  sm- 
tence  without  definite  limit,  it  still  may  be 
possible  to  violate  the  Declaration  of  Rights. 
If  the  punishment  is  grossly  and  inordinately 
disproportionate  to  the  offense  so  that  the 
sentence  is  evidently  dictated  not  by  a  sense 
of  public  duty,  but  by  passion,  prejudice,  UI 
will,  or  any  other  unworthy  motive,  the 
judgment  ought  to  be  reversed  and  the  cause 
remanded  for  a  more  just  sentence."  While 
the  sentence  in  this  case  Is  severe,  it  Is  not 
open  to  the  objection  of  being  in  the  sense 
of  the  law  cruel  or  unusual.  We  cannot  re- 
view the  action  of  the  lower  court  In  refus- 
ing to  require  the  state  to  elect  between  cer- 
tain counts  and  In  overruling  the  appellant's 
demand  for  a  bill  of  particulars.  Those  mo- 
tions were  addressed  to  the  sound  discretion 
of  the  court,  and  Its  action  upon  them  Is  not 
the  subject  of  an  appeal  in  the  absence  of 
some  gross  abuse  of  discretion  in  the  lower 
court  resulting  in  injury  to  the  accused,  and 
we  find  nothing  of  that  kind  In  this  case. 
Warren  v.  Twllley,  10  Md.  39;  Gibson  t. 
State,  54  Md.  453.  In  Gibson's  Case  it  la 
said:  "No  question  has  been  raised  in  this 
court  to  the  refusal  of  the  court  below  to 
compel  the  state  to  elect  on  which  the  pris- 
oner should  be  tried.  The  practice  is  w^ 
settled  in  this  state  that  such  a  motion  is  ad- 
dressed to  the  discretion  of  the  court,  and 
is  not  a  subject  of  appeal  or  writ  of  error. 
State  V.  Bell,  27  Md.  677,  92  Am.  Dec.  658. 
It  is  unnecessary  to  multiply  authorities  on 
this  question,  as  they  are  practically  unani- 
mous in  support  of  the  doctrine  stated  I7 
this  court. 

2.  This  brings  us  to  the  consideration  of 
the  36  bills  of  exception  reserved  by  the 
accused  to  the  rulings  of  the  trial  court  npon 
questions  of  evidence.  We  have  given  these 
careful  consideration;  but  we  do  not  think 
it  necessary  to  discuss  them  all  separately. 
We  find  no  reversible  error  In  the  first  sec- 
ond, third,  fourth,  fifth,  sixth,  seventh,  eighth, 
ninth,  tenth,  eleventh,  twelfth,  thirteenth, 
fourteenth,  fifteenth,  seventeenth,  eighteenth, 
nineteenth,  twentieth,  twenty-first  twenty- 
second,  twenty-third,  twenty-fourth,  twenty- 
sixth,  twenty-seventh,  twenty-eighth,  and 
twenty-ninth  exceptions.  There  was,  how- 
ever, serious  error  committed  by  the  court 
in  the  sixteenth,  twenty-fifth,  thirtieth,  thirty- 
first  thirty-second,  thirty-third,  thirty-fourth, 
thirty-fifth,  and  thirty-sixth  exceptions.  The 
state  relied  largely  upon  the  testimony  of  Tam- 
buro  and  Lupo  to  connect  Lanasa  with  this 
crime.  Both  were  under  Indictment  and  upon 
the  uncorroborated  evidence  of  accomplices 
connecting  Ltanasa  with  the  crime  the  law  does 
not  permit  a  conviction  to  stand.  Wharton's 
Crlm.  Evidence  (8th  Ed.)  §{  441,  442.    Lapo 
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pleaded  guilty,  and  turned  state's  evidence  in 
the  hope  and  expectation  of  a  light  sentence, 
and  in  this  he  was  not  disappointed.  Accord- 
ing to  his  own  testimony,  he  was  induced  to 
become  a  witness  lor  the  state  by  a  statement 
made  to  him  by  the  state's  attorney.  He  tes- 
tified: "As  a  result  of  my  having  plead  guilty 
and  turning  state's  evidence,  I  get  from  the 
state  a  request  or  beg  the  court  to  give  my  lib- 
erty in  order  to  taice  care  of  my  family  and 
provide  for  my  family.  I  was  forced  to  de- 
clare myself  guilty  because  I  knew  all  about 
it.  I  do  not  know  how  much  the  state's  offi- 
cers will  endeavor  to  reduce  my  sentence  for 
Iiaving  plead  guilty  to  the  eighth  count  I 
do  not  know  anything.  The  court  knows 
when  the  prosecuting  attorney  will  ask  the 
court  Wliatever  they  will  give  me  I  do  not 
know  anything  about  it  All  the  state's  at- 
torney told  me  is  this:  That  If  you  will  tell 
us  what  you  know — we  don't  want  any  lies 
from  you — but,  if  you  tell  us  what  you  know, 
we  will  ask  the  court  to  sentence  yon  to  18 
months.'  I  pleaded  guilty  before  the  state's 
attorney  q>oke  to  me  about  these  things.  Be- 
fore he  ever  told  me  anything  about  it  I 
pleaded  guilty.  The  state's  attorney  promis- 
ed me  If  I  plead  guilty  that  he  would  ask  the 
court  to  give  me  18  months.  He  didn't  tell  me 
he  would  give  me  18  months,  but  he  would 
ask  the  court  to  give  me  18  months."  He 
testified  to  facts  wlilch,  if  believed  by  the  Ju- 
ry, not  only  connected  Lanasa  with  the  crime, 
but  which  showed  tliat  he  was  the  bead  and 
front  of  the  whole  conspiracy — the  origina- 
tor and  master  spirit  of  the  whole  nefarious 
business.  After  Lanasa's  conviction,  the 
state  confessed  a  pica  of  not  guilty  against 
Tamburo,  who  also  had  testified  to  certain 
things,  which  will  be  presently  alluded  to, 
which  tended  to  show  Lanhsa's  participation 
in  the  crime.  The  appellant  testified  In  his 
own  behalf,  asserting  his  innocence,  and  de- 
nying all  the  acts  Imputed  to  him  by  the 
state.  It  is  therefore  perfectly  obvious  that 
the  result  of  the  trial  resolved  itself  into  the 
question  of  the  credibility  of  Lupo  and  Tam- 
buro. The  question  of  the  appellant's  liber- 
ty seems  to  have  depended  upon  his  ability 
to  break  down  the  evidence  of  these  two  men 
by  convincing  the  Jury  that  they  were  at- 
tempting, for  selfish  purposes,  by  false  and 
perjured  testimony,  to  secure  his  conviction 
of  a  crime  of  which  he  was  entirely  inno- 
cent In  this  situation  it  was  vitally  impor- 
tant to  the  appellant  that  all  testimony  le- 
pmlly  admissible  to  weaken  the  force  and 
affect  the  credibility  of  these  witnesses 
should  have  been  submitted  to  the  Jury.  He 
had  a  right  to  show  that  they  had  made  to 
others  contradictory  statements  as  to  the  ma- 
terial facts  testified  to  by  them  at  the  trial. 
This  was  the  object  of  the  proffered  evidence 
embraced  in  the  sixteenth  and  twenty-fifth 
exceptions.  "When  a  witness  has  testified  to 
any  matter  of  fact  material  to  the  issue  about 
which  be  has  made  a  different  statement  to 
others,  such  statement,  if  denied  by  him. 


mny  lie  given  In  evidence  to  discredit  or  im- 
peach hlml  Munshower  V.  State,  66  Md.  21, 
39  Am.  Eep.  414." 

The  sixteenth  exception  was  taken  during 
the  cross-examination  of  Lupo,  who  had 
pleaded  guilty  to  the  eighth  count  of  the 
indictment  which  charged  an  executed  con- 
spiracy ;  the  overt  act  charged  in  that  count 
being  the  explosion  of  dynamite  which  had 
been  placed  under  and  near  the  property  and 
dwelling  house  of  Di  Giorgio,  his  plea  of 
guilty  to  that  count  having  been  entered  un- 
der the  circumstances  stated  above.  He  tes- 
tified fully  to  Lanaaa's  participation  In  the 
crime,  had  told  of  certain  meetings  of  him- 
self, Lanasa,  and  Rei  in  Pittsburg,  and  of 
the  circumstances  under  which  he  had  come 
to  Baltimore  and  the  object  of  his  visit,  but 
claimed  that  he  was  not  present  when  the 
dynamite  was  exploded.  He  testified  that 
Lanasa  said  in  Pittsburg  to  Rei  "that  a  bomb 
ought  to  be  throwed  into  the  house  of  Mr. 
Di  Giorgio,  of  Mr.  Joseph  Di  Giorgio" ;  that 
Lanasa  said  to  witness  "come  to  Baltimore, 
as  I  want  to  put  a  bomb  in  the  bouse  of  Di 
Giorgio" ;  that  Lanasa  gave  him  |10  to  come 
to  Baltimore  "to  put  the  bomb  into  the  house 
of  Mr.  Di  Giorgio" ;  that  he  told  Lanasa  that 
he  was  not  good  for  that  kind  of  business, 
and  that  Lanasa  said  he  had  two  other  men ; 
that  "he  would  give  me  two  other  men  to  do 
the  business."  He  further  testified  that  he 
reached  Baltimore  on  the  11th  of  December 
at  4  o'clock  In  the  morning,  and  went  to  a 
hotel  and  remained  there  until  about  9 
o'clock  a.  m.  of  that  day ;  that  he  afterwards 
saw  Lanasa,  and  told  him  that  Rei  was  dead, 
and  that  the  traverser  said  "my  best  friend 
was  killed  in  Pittsburg,  and  I  have  sent  two 
men  to  rob  the  house  of  Joseph  DI  Giorgio." 
"I  did  not  say,  'rob  the  house.'  The  inter- 
preter misunderstood  me.  He  told  jne :  'My 
best  friend,  Phillpi  Rei,  was  killed  In  Pitts- 
burg, and  I  have  sent  two  men  to  blow  up  the 
house  of  Di  Giorgio.' "  He  further  testified 
that  he  went  that  day  to  the  house  of  La- 
nasa, who  took  him  upstairs,  and  that  La- 
nasa there,  in  the  presence  of  two  people,  re- 
peated again,  "my  best  friend  was  killed  in 
Pittsburg,  Phillpi  Bel,  and  I  have  taken  two 
young  fellows  and  sent  them  to  blow  np  the 
house  of  Joseph  Di  Giorgio" ;  that  he  came 
here  for  the  purpose  of  blowing  up  the  house, 
and  learned  after  he  reached  here  from  La- 
nasa that  the  house  had  been  blown  np.  Lu- 
po on  the  10th  of  January,  1908,  in  Cleve- 
land, Ohio,  had  made  a  written  statement  of 
his  participation  in  the  crime  in  the  presence 
of  Capt  A.  J.  Pumphrey  and  two  other  of- 
ficers. In  this  statement,  which  Is  called  In 
the  record  a  confession,  he  stated:  That  he 
beard  Lanasa  say  to  Rei :  "I  wish  you  would 
come  to  Baltimore  to-morrow.  I  want  to 
blow  up  Di  Glorgio's  house,  and  kill  him." 
That  In  the  upstairs  room  of  Lanasa's  house 
in  Baltimore,  Russo  said.  They  have  killed 
Rei.  Now  we  will  blow  up  DI  Glorgio's 
house  with  dynamite,  and  kill  Di  Giorgia' 
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Ton7  Lanasa  also  said  this  same  remark  as 
Rusao  did."  That  Lanasa  said  he  had  sent 
two  men  to  blow  np  the  house.  In  order  to 
lay  the  foundation  to  discredit  and  Impeach 
this  witness  by  showing  that  he  had  made 
certain  statempnta  tending  to  exculpate  Lan- 
asa from  all  connection  with  the  crime  of 
which  he  was  accused,  counsel  fot  Lanasa 
asked  the  witness  the  following  question: 
"Did  you  not  at  the  dty  Jail  on  Thursday, 
March  26,  1908,  about  8  o'clock  a.  m.,  say  to 
Mr.  George  Pennlman  and  Mr.  Harry  Wolf 
that  you  were  not  guilty  of  the  charge 
against  you?"  This  question  was  objected  to 
by  the  state,  and  the  court  ruled  that,  before 
the  question  should  be  permitted  to  be  pro- 
pounded to  the  witness,  ttie  nature  of  the 
relationship  existing  or  attempted  to  be  creat- 
ed by  Messrs.  Pennlman  and  Wolf  on  the  oc- 
casion of  that  visit  should  be  more  clearly 
established.  Mr.  Pennlman  was  then  called 
and  testified  as  to  the  object  of  his  visit  to 
Lupo  In  the  dty  Jail,  and  give  the  circum- 
stances under  which  certain  stat^nents  were 
made  to  him  by  Lnpo.  At  the  conclusion  of 
Mr.  Pennlman's  evidence,  the  counsel  for  Lan- 
asa propounded  to  the  witness  the  following 
questions:  "Did  yon  at  the  city  Jail  on  Thurs- 
day, March  26,  1906,  at  about  8:30  a.  m.,  say 
to  -Mr.  George  Dobbins  Pennlman  and  Mr. 
Harry  Wolf  that  you  were  not  guilty  of  the 
charge  against  you;  that  your  attorneys 
wanted  you  to  plead  guilty,  but  that  they 
could  not  fool  you,  and  that  you  were  not 
going  to  do  anything  like  that;  that  they 
were  trying  to  take  your  life;  that  the  con- 
fessions were  not  true;  that,  after  you  had 
talked  with  Dlmarco  for  an  hour  and  a  half, 
he  went  out  with  his  tail  between  his  legs; 
that  all  in  the  papers  about  pleading  guilty 
was  not  true,  as  no  one  could  talk  for  you; 
that,  after  they  took  you  to  court,  you  would 
cry  out  In  court  'that  Mr,  Dlmarco  was  not 
my  lawyer,  but  I  want  Mr.  Woir — that  sub- 
sequently, at  the  end  of  the  conversation, 
you  asked  Mr.  Pennlman  and  Mr.  Wolf  to 
meet  you  at  the  Jail  at  8:30  a.  m.,  Saturday 
Mnrdi  28th,  when  you  would  employ  them 
as  your  counsel,  and  give  them  your  defense, 
and  that  you  wanted  to  stand  trial?"  Upon 
objection  by  the  state  the  court  refused  to 
permit  the  witness  to  answer.  The  record 
states  "to  which  offer  as  so  made  the  state 
objected,  and  the  court  sustained  the  objec- 
tion, and  refused  to  permit  the  defendant  to 
prove  said  offer."  The  trial  court  treated 
the  statements  made  by  Lupo  to  Mr.  Pennl- 
man as  confidential  communications  between 
attorney  and  client.  We  cannot  so  consider 
them.  We  have  been  referred  to  no  case, 
and  we  have  been  unable  to  discover  one.  In 
which  statements  made  under  the  drcum- 
stances  disclosed  by  the  record  have  been 
held  to  be  privileged,  and  It  would  be  an  un- 
due extension  of  the  doctrine  to  hold  It  ap- 
plicable to  this  case. 

The  subject  of  confidential  communications 
between  attorney  and  client  has  been  fully 


treated  by  this  court  The  result  of  the 
authorities  Is  that,  to  make  the  communica- 
tions privileged,  they  must  be  made  during 
the  existence  of  the  actual  relation  of  attor- 
ney and  dlent,  or  during  Interviews  and 
negotiations  looking  to  the  establishment  of 
such  a  relationship  between  the  parties,  and 
must  relate  to  professional  advice  and  to  the 
subject-matter  about  which  such  advice  is 
sought  When  such  conditions  exist  the 
law  will  not  permit  the  counsel  to  divulge 
the  communications  without  the  consent  of 
the  dlent  In  Chase's  Case,  1  Bland,  222, 
17  Am.  Dec  277,  the  chancellor  said:  "The 
policy  of  the  law  does  not  permit  a  solicitor 
to  divulge  the  secrets  of  his  dlent  Sndi 
confidential  communications  are  not  to  be 
revealed  at  any  period  of  time  either  be- 
fore or  after  the  suit  has  been  brought  to 
an  end  or  In  any  other  case;  for,  as  to  all 
such  matters,  his  mouth  Is  shut  forever." 
The  same  principle  is  annoimced  In  Cbew  v. 
Farmers'  Bank,  2  Md.  Ch.  240;  Fulton  r. 
MacCracken,  18  Md.  643,  81  Am.  Dea  620. 
In  Chew's  Case,  supra,  the  diancellor  said: 
"But  although  the  rule  Is  thus  Inflexible  in 
the  cases  to  which  it  applies,  there  are  what 
are  sometimes  called  exceptions  to  it  al- 
though these  exceptions  are  rather  apparent 
than  real,  and  wUI,  I  think,  be  found  upon 
examination  to  be  entirely  without  the  prin- 
ciple upon  which  the  rule  rests.  That  Is, 
they  will  be  found  not  to  be  communications 
from  the  dlent  to  the  legal  adviser  at  all, 
but  information  which  the  latter  had  acquir- 
ed independently  of  any  such  communica- 
tion. And,  when- that  1b  the  case,  the  Inter- 
ests of  Justice,  so  far  from  requiring  that 
it  shall  be  locked  up  In  the  breast  of  the  at- 
torney, demand  Its  publicity  when  necessary 
to  guard  or  to  assert  the  rights  of  the  third 
persons."  The  record  shows  that  Mr.  Pennl- 
man, who  was  counsel  for  Lanasa,  had  heard 
that  Lupo  was  being  subjected  In  the  Jail  to 
some  Improper  treatment  The  evidence  does 
not  show  the  exact  Information  conveyed  to 
him;  but  It  caused  him  to  think  that  some 
improper  Influence  was  being  used  upon  the 
prisoner — "that  something  was  being  done 
which  should  not  be  done" — and  he  wanted 
to  get  at  the  bottom  of  it  and  see  what  the 
trouble  was,  that  he  did  not  go  there  as 
counsd  for  Lupo,  and  had  no  thought  of  such 
employment,  and  It  was  not  pretended  by 
Lupo  that  he  regarded  Mr.  Pennlman  as  his 
counsel  or  legal  adviser  at  any  time,  and  as 
a  matter  of  fact  he  was  never  so  employed. 
During  the  Interview  which  took  place  under 
these  circumstances,  Lupo,  It  Is  said,  made 
the  statement  referred  to  to  the  questloni 
embraced  In  this  exception,  and  Mr.  Pennl- 
man testified  that  at  the  time  they  were 
made  the  relation  of  lawyer  and  client  did 
not  exist  nor  was  such  a  relationship  men- 
tioned In  any  way,  nor  had  it  occurred  to 
him.  This  Is  undisputed.  But  "after  every- 
thing was  said,"  to  use  the  language  of  Mr. 
Pennlman,  the  question  of  his  employment 
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was  broached,  and  an  arrangement  was  made 
that  he  should  return  on  the  following  Satur- 
day, when  Iiupo  "would  give  us  his  defense." 
He  did  go  to  the  Jail  on  Saturday,  but  Lupo 
declined  to  see  him,  and  never  did  give  him 
his  defense  so  far  as  the  record  shows.  We 
think  It  clear  that  the  facts  do  not  bring 
these  statements  within  the  rule  as  to 
confidential  communications.  The  witness 
should  have  been  required  to  answer,  and,  if 
he  had  denied  the  statement  attributed  to 
him,  Mr.  Pennlman  should  have  been  permit- 
ted to  contradict  him,  U  he  could  do  so,  as 
such  evidence  would  have  had  a  direct  tend- 
ency to  discredit  the  witness  upon  a  most 
material  point  in  the  case,  viz.,  the  connection 
of  Lanasa  with  the  conspiracy.  For  pre- 
cisely the  same  reason,  there  was  reversible 
error  in  the  ruling  on  the  question  embraced 
In  the  twenty-flfth  exception.  Joseph  Tam- 
buro,  one  of  the  defendants,  had  testified  to 
certain  facts  tending  to  show  the  guilt  of 
the  appellant.  Among  other  things  he  swore 
that  be  was  present  in  the  upper  room  of 
Lanasa's  house  on  the  occasion  testified  to  by 
Lupo,  and  heard  the  appellant  say  that  he 
had  sent  two'  men  to  blow  up  the  house  of 
Di  Giorgio.  The  defense  proposed  to  con- 
tradict him  upon  this  point  by  t^o  witnesses 
by  showing  that  Tambnro  had  stated  that  he 
was  not  present  at  Iianasa's  home  on  the 
occasion  testlfled  to  by  him  and  lAipo,  and 
that  he  knew  nothing  about  the  trouble. 
Such  testimony  was  clearly  admissible,  and 
Its  exclusion  was  well  calculated  to  do  the 
appellant  injury. 

The  thirtieth  to  the  thirty-sixth  exceptions. 
Inclusive,  present  substantially  the  same 
questions.  The  testimony  of  Joseph  Tamburo 
had  been  contradicted,  and  for  the  purpose 
of  supporting  his  credibility  he  was  recalled 
by  the  state  in  rebuttal.  Thirty-nine  days 
after  the  commission  of  the  crime,  and  while 
he  was  in  the  custody  of  the  police  depart- 
ment of  Baltimore  city,  he  made  to  F.  P. 
Di  Maio,  the  superintendent  of  Pinkerton's 
National  Detective  Agency,  in  the  presence 
of  three  members  of  the  Baltimore  city  de- 
tective department,  a  statement  whlCb  was 
reduced  to  writing  and  sworn  to  by  him 
before  a  notary  public.  This  statement,  over 
the  objection  of  the  traverser,  was  admitted 
In  evidence  in  corroboration  of  Tamburo's 
testimony  In  chief.  If  it  be  conceded  that 
the  statement  Is  not  excluded  by  section  8, 
art.  85,  Code  Pub.  Gen.  Laws  1904,  we  are 
qf  opinion  that  sudi  a  statement  by  one 
Jointly  Indicted  with  the  aPPeUant  for  the 
identical  crime  for  which  he  was  being  tried, 
made  so  long  after  the  commission  of  the 
ofFense  and  under  the  circumstances  disclos- 
ed by  the  record,  does  not  fall  within  the  ex- 
ception to  the  general  rule  "which  excludes 
mere  hearsay  evidence  because  ex  parte  and 
without  the  sanction  of  an  oath."  The  rule 
which  admits  such  testimony  in  corrobora- 
tion of  the  evidence  of  an  im!)eached  witness 
Is  one  which  Is  "not  very  generally  recog- 


nized In  the  courts  of  England,  or  of  other 
states  in  this  country,  and  it  should  npt  be 
extended,  but  applied  strictly."  Maitland  v. 
Bank,  40  Md.  659,  17  Am.  Rep.  620.  In  all 
the  cases  in  this  court  in  which  such  evi- 
dence has  been  admitted,  it  ai^ears  that 
the  corroborating  statement  was  made  im- 
mediately, or  soon  after  the  transaction. 
Oooke  T.  Curtis,  6  Har.  &  J.  93 ;  Washington 
Fire  Insurance  Company  v,  Davison,  30  Md. 
105;  McAleer  v.  Horsey,  86  Md.  464;  Malt- 
land  V.  Citizens'  Bank,  40  Md.  659,  17  Am. 
Kep.  620;  Bloomer  v.  State,  48  Md.  537; 
MaUonee  v.  Duff,  72  Md.  286,  19  Atl.  708. 
In  the  case  of  the  City  Passenger  Railway 
Company  v.  Knee,  88  Md.  78,  34  Atl.  252,  we 
said :  "Ever  since  the  case  of  King  v.  Par- 
ker, 3  Doug.  242,  it  is  well  settled,  according 
to  the  weight  of  authority,  that  'what  a  wit- 
ness says  not  upon  oath,  will  not  be  admit- 
ted to  confirm  what  he  said  upon  oath.' 
Robb  v.  Hackley,  23  Wend.  (N.  Y.)  66;  Con- 
rad V.  Griffey,  11  How.  490,  13  L.  Ed.  779. 
But,  though  this  Is  the  general  rule,  the  text- 
writers  agree  that  most  courts  have  held 
that  thete  "may  be  many  cases  where,  under 
special  circumstances,  it  possibly  might  be 
admissible,  as  for  instance  in  contradiction 
of  evidence  tending  to  show  that  the  account 
was  a  fabrication  of  a  late  date,  and  where 
consequently  it  becomes  material  to  show 
that  the  same  account  had  been  given  before 
Its  ultimate  effect  and  operation  arising 
from  a  change  of  circumstances  could  have 
been  foreseen.'  2  Starkle  on  Kv.  Mar.  p.  187 ; 
1  Wharton  on  Ev.  I  570;  Rapalje's  Law  of 
Witnesses,  {  224;  Taylor's  Ev.  |  1330.  This 
exception  to  the  general  rule  seems  to  rest 
upon  the  theory  that  the  witness  having  been 
Impeached  by  evidence  showing  that  he  has 
testified  under  corrupt  motives,  or  has  fabri- 
cated Us  testimony  to  meet  the  exigencies 
of  the  case,  the  fact  that  he  uttered  the  sanie 
statement  shortly  after  the  transaction,  and 
before  the  motive  to  fabricate  existed  tends 
to  support  not  only  Ills  Integrity,  but  also  the 
accuracy  of  his  recollectian.  To  bring  tlie 
case  within  the  exception,  it  must  appear 
that  the  conversation  occurred  soon  after 
the  transaction.  Is  consistent  with  the  state- 
ments made  on  oath,  and  contaias  such  fact 
or  facts  pertinent  to  the  issues  Involved,  as 
reasonably  to  furnish  to  the  Jury  some  test 
of  the  witness'  integrity  and  accuracy  of 
recollection.  And  this  is  the  rule  that  ob- 
tains In  Maryland."  The  appellant  was  ac- 
cused of  a  crime  of  great  atrocity;  but  be 
was  entitled  to  all  the  presumptions  and 
to  all  the  safeguards  which  the  law  has 
provided  for  the  protection  of  the  personal 
liberty  of  Oie  citizen.  He  was  presumed  to 
be  innocent,  and  this  presumption  was  an  ab- 
solute protection  against  conviction  and  pun- 
ishment until  It  was  overcome  by  proof 
which  placed  his  guilt  beyond  any  reasonable 
doubt.  Ttiis  presumption  attended  him 
throughout  all  the  proceedings  against  him 
from  the  beginning  until  his  convictios  after 
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a  fair  and  Impartial  trial  He  had  a  rlgbt 
to  be  Jndged  by  the  law  of  the  land;  and 
where  It  appears,  as  It  does  by  this  record, 
that  he  has  been  denied  the  benefit  of  snb- 
stantlal  rights  during  the  progress  of  the 
trial,  It  la  the  doty  of  this  court  to  reverse 
the  Judgment  and  award  a  new  trial. 
Judgment  reversed,  and  new  trial  awarded. 

(109  Md.  3«1) 

BAI/riMORB  REFRIGERATING  &  HEAT- 
ING CO.  OF  BALTIMORE  CITY 
V.  KREINER, 

(Court  of  Appeal^  of  Maryland.    Jan.  12,  1909.) 

1.  EviDERCK   ({   129*)— Rklkvarot— SnoiiAB 

Facts. 

While  the  facta  of  the  particular  transac- 
tion involved  are  ordinarily  the  only  legitimate 
evidencCj  facts  occurring  before  or  after  the 
transaction  in  suit  are  admissible  where  they 
afford  a  fair  and  reasonable  presumption  of  the 
fact  to  be  tried. 

[Bid.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  gS  388-398;   Dec.  Dig.  |  129.»] 

2.  WABEnocsEUEB  (S  34*)— INJUBT  lo  Goods 
—Evidence. 

In  an  action  against  a  cold-storage  ware- 
houseman for  damages  to  dressed  poultry  stored 
with  him  by  water  from  a  broken  city  water 
main  which  flooded  the  cellar  because  of  the 
failure  to  maintain  drain  pipes  to  carry  off  sur- 
plus water,  and  because  of  the  failure  to  make 
the  freezer  water-tight,  evidence  that  plaintiff 
had  previously  packed  and  placed  poultry  in 
storage  there  with  good  results  was  inadmissi- 
ble either  to  show  that  the  particular  poultry 
was  properly  prepared  and  packed,  or  that  the 
injury  was  due  to  the  negligence  of  the  ware- 
houseman. 

[Ed.  Note. — For  other  cases,  see  Warehouse- 
men, Cent  Dig.  i  78;  Dec.  Dig.  i  34.*] 

3.  Appeai,  and  Erbob  (t  1050*)— Habuless 
Ebbob  —  Ebbonbous  Aduission  of  Evi- 
dence. 

In  an  action  against  a  cold-storage  ware- 
houseman for  damages  to  dressed  poultry  placed 
in  storage  by  water  from  a  broken  city  main 
which  flooded  the  cellar  and  submerged  the  poul- 
try, because  of  the  failure  to  maintain  drain 
pipes  to  carry  off  the  surplus  water,  and  because 
of  the  failure  to  make  the  freezers  water-tight, 
the  error  in  admitting  evidence  that  plaintiff 
had  previously  packed  and  placed  poultry  in 
storage  there  with  good  results  was  not  preju- 
dicial to  the  warehouseman. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  M  4153,  41&4;  Dec.  Dig.  § 
1050.*] 

4.  BVIDENOB  {ft  498%*)— COMFBTENOT  OF  BX- 
FB8T  WrriTESS— DlSCBETTION  OF  COITBT. 

The    admissibility    of    expert    evidence    is 
largely  within  the  discretion  of  the  trial  court. 
[Ed.    Note.— For   other,  cases,    see    Evidence, 
Cent.  Dig.  |  2291;    Dec.  Dig.  |  498%.*] 

5.  Evidence  (§  536*)— Expebt  Witnesses- 
Competency. 

A  witness  to  testify  as  an  expert  must  pos- 
sess such  intdligence  and  familiarity  with  the 
Bul>ject  as  in  the  sound  discretion  of  the  court 
will  enable  him  to  express  a  well-informed  opin- 
ion, and  the  competency  of  the  expert  depends 
on  the  subject  of  the  inquiry. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  2343;  Dec.  Dig.  J  536,*] 


6.  Evidence    (|    536*)— Expkb*  Winns8SK»— 

COHPETEWOT. 

One  who  had  been  in  charge  of  the  cold- 
storage  department  of  a  packing  business  for  8 
years,  and  who  bad  for  over  20  years  worked  in 
the  cold-storage  business,  and  who  had  visited 
and  examined  various  cold-storage  plants,  was 
competent  to  testify  that  cold-storage  plants 
usuall.v  had  sewers  in  the  cellars,  and  that  the 
ice  boxes  were  usually  constructed  air  and  wa- 
ter-tight. 

[Ed.    Note.— For   other  cases,   see   Evidence, 
Cent  Dig.  |  2343 ;   Dec.  Dig.  |  536.*] 

7.  Wabehodsemen  (§  34*)— Actions  wok  Iif- 
JDBIES— Bubden  of  Proof. 

One  suing  a  cold-storage  warehouseman  for 
injuries  to  goods  placed  in  storage  for  hire  has 
the  burden  of  proving  negligence  of  the  ware- 
houseman, and  must  introduce  evidence  from 
which  the  jury  may  infer  sudi  negligence,  but 
he  need  not  prove  the  specific  acts  of  negligence 
causing  the  injuries. 

[Ed.  Note. — For  other  cases,  see  Warehouse- 
men, Cent  Dig.  {f  76,  77 ;   Dec  Dig.  {  34.*] 

8.  Wabehotjsemen  (J  34*)— Actions  fob  In- 

JUBIES— INSTBUCTIONS. 

An  instruction  in  an  action  against  a  cold- 
storage  warehouseman  for  injuries  to  goods 
placed  In  storage  for  hire  that,  if  the  jury  find 
certain  facts  therein  recited,  the  law  presumes 
that  the  damage  was  caused  by  the  negligence 
of  the  warehouseman,  is  erroneous,  because  it 
withdraws  from  the  jury  the  right  to  determine 
whether  negligence  may  be  inferred,  taking  into 
consideration  the  facta  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men, Cent  Dig.  i|  84,  85;    Dec.  Dig.  {  34.*] 

9.  Neguoence  (I  136*)— Pbovincb  or  Codki 
and  Jubt. 

The  court  must  determine  whether  any 
facts  have  been  established  from  which  negli- 
gence may  be  reasonably  Inferred,  but  the  jury 
must  determine  whether  from  those  facta  negli- 
gence ought  to  be  inferred. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  I  293;   Dec.  Dig.  i  136.*] 

10.  Tbiai.  (8  139*)  —  Question   fob  Jubt  — 
Burden  ok  Pboof. 

Whether  there  is  sufficient  evidence  to  shift 
the  burden  of  proof  from  one  party  to  the  other 
is  ordinarily  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  338;   Dec.  Dig.  |  mJ] 

11.  Wabehoubemen    (8    34*)  —  Injubiss   to 
Goods— Negligence;— Evidence. 

In  an  action  against  a  cold-storage  ware- 
houseman for  injuries  to  goods  placed  in  storage 
for  hire,  evidence  held  to  justify  a  finding  of 
negligence  because  of  failure  to  properly  con- 
struct the  cold-storage  cellar  and  the  ice  box 
therein,  which  negligence  was  the  proximate 
cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Wardionse- 
men.  Cent  Dig.  |  79 ;   Dec  Dig.  g  34.*] 

12.  NeoligenOk   (I   136*)'  —  Quxstionb   fob 
Jury. 

The  court  will  not  grant  a  prayer  that 
there  is  no  evidence  legally  sufficient  to  show 
want  of  reasonable  care  on  the  part  of  a  party, 
unless  there  is  no  evidence  from  which  sndi 
want  of  reasonable  care  may  reasonably  be  in- 
ferred by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §  293;  Dec  Dig.  {  136.*] 

13.  Wabehoubemen    (8   34*)  —  iNJimiES  to 
Qoods-^Bubden  of  Pboof. 

Where  plaintiff  suing  a  cold-storage  ware- 
houseman for  injuries  to  goods  placed  in  storage 
makes  a  prima  facie  case  of  negligence  of  the 
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warehoaseman,  who  seeks  to  establish  a  fact 
which  avoids  the  effect  of  plaintiff's  evidence, 
the  buTdep  of  the  evidence  shifts  and  rests  on 
the  warehouseman  to  show  the  latter  fact,  and, 
where  the  evidence  ijroving  such  fact  is  adduced, 
the  onus  is  cast  again  on  plaintiff  to  show  that, 
notwithstanding  such  fact,  the  warehouseman 
is  responsible. 

[Ed.  Note.— For  other  cases,  see  Warehous»- 
men.  Cent.  Dig.  $S  76,  77;   Dec  Dig.  |  84.*] 

14.  Wabehousemkh    (S   S4*)  —  Injubieb   to 
qoodb— neql1qenc&— questiow  fob  juby. 

Where,  in  an  action  against  a  cold-storage 
warehouseman  for  injuries  to  ^oods  placed  in 
storage,  defendant  sought  to  avoid  responsibility 
by  proving  the  bursting  of  a  city  water  main  and 
the  flooding  of  the  cellar  in  consequence,  and 
that  such  occurrence  had  not  happened  before 
for  at  least  16  years,  the  question  whether  der 
fendant  could  by  the  exercise  of  ordinary  fore- 
sight have  averted  the  injury  was  for  the  jury. 
[Ed.  Note. — For  other  cases,  see  Warehouse- 
men, Cent.  Dig.  i  84;   Dec  Dig.  §  34.*] 

15.  Negligence  ({  121*)— Bubdeis  of  Proof- 
Evidence  OF  Advebse  Pabty. 

In  an  action  based  on  negligetice,  plaintiff 
is  not  confined  to  his  own  testimony  to  prove 
his  case,  but  is  entitled  to  the  benefit  of  all  facta 
brought  out  by  the  evidence  offered  by  either 
party. 

[Ed.  Note'.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §  224 ;   Dec  Dig.  $  121.»] 

Appeal  from  Baltimore  City  Court ;  Alfred 
S.  Niles,  Judge. 

Action  by  Xhomas  Krelner  against  the 
Baltimore  Refrigerating  &  Heating  Compa- 
ny of  Baltimore  City.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed,  and 
new  trial  awarded. 

The  following  prayers  were  asked  by 
plaintiff  and  glv^n  by  the  court: 

"(1)  The  plaintiff  prays  the  court  to  lOr 
struct  the  Jury  that  if  they  find  that  the 
squabs,  ducks,  and  chickens  mentioned  In 
the  evidence  were  In  good  and  marketable 
conditicHi  and  properly  prepared  and  packed 
for  cold  storage  when  they  were  deposited  by 
the  plaintiff  and  accepted  by  the  defendant 
for 'cold  storage  during  the  months  of  July 
and  August,  1904  (If  the  Jury  find  such  de- 
posit and  acceptance),  and  that  the  same 
squabs,  ducks,  and  chickens  were  In  a  dam- 
aged condition  when  they  were  delivered  by 
the  defendant  to  the  plaintiff  during  the 
months  of  January  and  February,  1905  (if 
the  jury  find  they  were  so  delivered),  and 
If  they  further  find  that  the  damaged  con- 
dition of  said  poultry  was  due  to  the  negll- 
genbe  of  the  defendant — that  Is,  to  the  fail- 
ure of  the  defendant,  or  its  agents  or  em- 
ployes, to  exercise  that  degree  of  care  and 
skill  or  to  employ  those  means  and  facilities 
which  ordinarily  prudent  business  men. 'In 
the  same  business  and  under  the  same  cir- 
cumstances would  have  exercised  and  em- 
ployed In  the  storage  and  preservation  of 
like  goods  so  defposlted— then  their  verdict 
will  be  for  the  plaintiff. 

"(2)  The  plaintiff  prays  the  court  to  In- 
struct the  Jury  that  If  the  Jury  believe  that 
the  poultry  mentioned  In  the  evidence  was 


In  good  and  marketable  condition  and  prop- 
erly prepared  and  packed  for  cold  storage 
when  It  was  delivered  by  the  plaintiff  to 
the  defendant  during  the  months  of  July 
and  August,  1904  (if  the  Jury  find  such  de- 
livery), and  that  the  same  poultry  was  in 
a  decayed  and  damaged  condition  when  it 
was  withdrawn  by  the  palntlff  from  the  de- 
fendant's warehouse  during  the  months  of 
January  and  February,  1905  (11  the  Jury 
find  it  was  so  withdrawn),  and  that  there  Is 
nothing  in  the  nature  of  poultry  such  as  the 
plaintiff's  to  cause  It  to  become  decayed  and 
damaged  from  being  left  in  cold  storage 
for  the  time  the  plalntlfTs  poultry  was,  and 
11  the  Jury  further  find  that  during  the  In- 
terval between  the  delivery  of  said  poultry 
to  the  defendant's  warehouse  and  its  with- 
drawal therefrom  said  poultry  was  In  the 
exclusive  possession  of  the  defendant,  then 
the  law  presumes  that  the  damage  to  said 
poultry  was  caused  by  the  negligence  of  the 
defendant,  and  the  verdict  of  the  Jury  will 
be  for  the  plaintiff,  unless  the  defendant 
shows  to  the  satisfaction  of  the  Jury  that  Its 
negligence  (if  the  Jury  find  that  it  was  neg- 
ligent) did  not  cause  the  damage  to  said 
poultry. 

"(3)  The  plaintiff  prays  the  court  to  in- 
struct the  Jury  that,  even  though  they  find 
that  the  cellar  ol  the  cold-st6rage  warehouse 
of  the  Baltimore  Refrigerating  &  Heating 
Company  was  without  any  carelessness  or 
negligence  on  the  part  ol  said  company 
flooded  on  December  28,  1904,  by  the  burst- 
ing of  a  city  water  main  one  square  and  a 
half  away  Irom  said  cellar,  and  that  the 
damage  to  the  plaintiff's  poultry  (11  the  Jury 
find  that  it  was  damaged)  was  caused  by 
such  flooding  of  the  cellar,  the  plaintiff  Is 
Still  entitled  to  recover  in  this  case,  provid- 
ed the  Jury  further  find  that  the  said  cellar 
was  not  a  reasonably  proper  and  safe  place 
for  the  cold  storage  of  the  plaintiffs  poultry; 
that  Is  to  say,  that  an  ordinarily  prudent 
business  man  in  the  same  business  and  un- 
der the  same  circumstances  would  not  have 
stored  similar  poultry  in  said  cellar. 

"(4)  The  plaintiff  prays  the  court  to  In- 
struct the  Jury  that  although  they  may  find 
that  the  cellar  of  the  defendant  company's 
cold-storage  warehouse  was  without  any 
negligence  or  carelessness  on  the  part  ol 
said  company  flooded  on  December  28,  1901, 
by  the  btusUngol  a  city  water,  main  one 
square  and  a  hall  away  Irom  said  cellar, 
and  although  they  find  that  the  damage  to 
the  plaintifFs  poultry  (11  the  Jury  find. that 
it  was  damaged)  was  caused  by  such  flood- 
ing, still  If  the  Jury  further  find  that  ordi- 
narily prudent  business  men  In  the  same 
business  and  under  the  same  circumstances, . 
In  case  they  had  stored  similar  goods  in  said 
cellar,  would  have  provided  and  kept  in 
working  order  some  outlet  or  drainage  from- 
said  cellar,  and  that  the  defendant  did  not 
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provide  or  keep  In  working  order  such  out- 
let or  drainage  from  said  cellar,  then  the 
plaintiff  is  entitled  to  recover  In  this  case, 
provided  the  Jury  further  find  that  said 
flood  of  water  would  not  liave  gotten  into 
the  ice  box  or  freezer  where  the  plaintiffs 
poultry  was  (if  the  jury  so  find)  if  the  de- 
fendant company  had  provided  such  outlet 
or  drainage,  and  kept  it  in  working  order. 

"(5)  The  plaintiff  prays  the  court  to  in- 
struct the  Jury  that  even  though  they  find 
that  the  cellar  of  the  cold-storage  warehouse 
of  the  Baltimore  Refrigerating  &  Heating 
Company  was  flooded  on  December  28,  1904, 
by  the  bursting  of  a  city  water  main  one 
square  and  a  half  away  from  said  cellar, 
and  that  the  damage  to  the  plaintlfTs  poul- 
try (if  the  Jury  find  It  was  damaged)  was 
caused  by  such  flooding,  the  plaintiff  is  still 
entitled  to  recover  in  this  case,  provided  the 
Jury  further  find  that  the  water  from  the 
city's  main  would  not  have  gotten  into  the 
Ice  box  or  freezer  built  in  said  cellar  where 
the  plaintiff's  poultry  was  (if  the  jury  so 
find)  if  the  defendant  company  had  exercis- 
ed reasonable  care,  as  defined  in  the  plain- 
tiff's third  prayer,  in  the  construction  of 
said  ice  box  or  freezer,  or  In  keeping  the 
doors  to  said  Ice  box  or  freezer  closed. 

"(6)  The  plaintiff  prays  the  court  to  in- 
struct the  Jury  that,  If  they  find  for  the 
plaintiff,  then  the  measure  of  damages  Is  the 
difference  between  the  market  value  of  the 
squabs  and  chickens  In  their  damaged  condi- 
tion and  the  market  price  of  good  and  mar- 
ketable squabs,  ducks,  and  chickens  of  the 
same  kind  at  the  various  times  when  said 
poultry  was  delivered  by  the  defendant  to 
the  plaintiff,  with  interest  at  6  per  cent 
from  March  1,  1905,  in  the  discretion  of  the 
Jury." 

The  following  prayers  were  asked  by  de- 
fendant: 

.  "(1)  The  Jury  Is  instructed  that  no  suffi- 
cient evidence  has  been  introduced  to  show 
that  the  damage  to  the  plalntlfiTs  poultry 
was  caused  by  any  negligence  on  the  part 
of  the  defendant,  the  Baltimore  Refrigerat- 
ing &  Heating  Company,  and  their  verdict 
must  be  in  favor  of  said  company. 

"(2)  If  the  jury  believe  from  the  evidence 
that  the  plaintiff  stored  with  the  Baltimore 
Refrigerating  ft  Heating  Company  the  poul- 
try mentioned  in  the  evidence,  and  that  the 
said  poultry  was  damaged  while  in  the 
warehouses  of  the  refrigerating  company  by 
reason  of  the  bursting  of  the  city  water 
main,  which  caused  the  water  to  run  into 
the  said  warehouse,  and  if  the  Jury  further 
find  that  the  refrigerating  company  took  such 
care  of  said  poultry  as  a  prudent  man  would 
■take  under  similar  circumstances  of  his  own 
property,  then  the  verdict  must  be  for  the 
defendant,  the  Baltimore  Refrigerating  A 
Heating  Company. 

"(3)  If  the  Jury  find  from  the  evidence 
that  the  plaintiff  stored  with  the  Baltimore 
Refrigerating  &  Heating  Company  the  poul- 


try mentioned  In  the  evidence,  and  that  the 
said  poultry  was  delivered  to  the  plaintiff 
in  a  damaged  condition,  and  such  dondition 
was  caused  by  the  bursting  of  the  city  water 
main,  the  burden  is  on  the  paintiff  to  show 
that  there  was  any  negligence  on  the  part 
of  the  refrigerating  company  which  caused 
the  damaged  condition  of  the  poultry." 

The  court  gave  defendant's  second  prayer, 
but  refused  the  others. 

Argued  before  BOYD,  O.  J.,  and  PEARCE, 
SCHMUCKEB,  BURKS],  and  WORXHIKG- 
TON,  JJ. 

Robert  H.  Smith,  for  appellant  Ba^y 
ft  Bagby,  for  a[q;>elleek 

WORTHINGTON,  J.     This  suit  was   In- 
stituted by  the  appellee  against  the  appel- 
lant to  recover  the  amount  of  loss  which 
the  former  sustained  by  reason  of  the  de- 
terioration in  quality  of  a  large  quantity  of 
dressed  ducks,   chickens,  and  squabs  wbicb 
be  (the  plaintiff)   had  In  cold  storage   tor 
hire,  at  the  defendant's  cold-storage  ware- 
house at  410  South  Eutaw  street.  In  Balti- 
more city.   The  plaintiff  alleges  negligence  on 
the  part  of  the  defendant  in  failing  to  exer- 
cise due  and  proper  care  in  managing  and 
maintaining     its     cold-storage     warehouse, 
wherefore  the  poultry  became  decayed,  moul- 
dy and  practically  unmarketable.  The  remote 
cause  of  the  Injury  seems  to  have  been  the 
bursting  on  December  28,   1904,  of  one   of 
the  city's  water  mains  on  Eutaw  street  about 
500  or  600  feet  north  of  the  defendant's  ware- 
house.   The  water  from  this  broken  main  ran 
underground  along  one  or  more  of  the  sev- 
eral pipe  lines  In  the  street,  and  some  of  it 
reached  and  made  Its  way  into  defendant's 
cold-storage  cellar,  flooding  the  cella^r  to  the 
height  of  four  or  Ave  feet,  and  submerging 
a  number  of  boxes  containing  the  poultry  In 
question.    The  cellar  remained  in  this  fiood- 
ed  condition  for  24  hours .  or  more  before  the 
leak  could  be  repaired  and  the  water  from 
the  cellar  removed.    The  ice  box  or  refriger- 
ator where  the  poultry  was  stored  was  the 
rear  part  of  the  cellar,  being  separated  from 
the  front  part  by  a  so-called  Insulated  par- 
tition.   In  this  partition  was  a  door  opening 
from  the  front  part  of  the  cellar  or  vestibule 
into  the  ice  box.    Under  this  door  was  a  crev- 
ice one-stxteentli,  of  an  inch  wide  and  four 
and  one-half  feet  long.     There  was  also  a 
small  gutter  on  each  side  of  the  cellar  floor 
running  under  the  partition  intended  to  carry 
off  water  used  in  washing  the  freezer  or  ice 
box.    This  water  was  collected  by  means  of 
these  little  gutters  in  a  hole  in  the  vestibule 
part   of   the   cellar,   and   carried    out    from 
thence  in  buckets  or  barrels.     There   was, 
however,  no  drainage  or  sewer  pipe  in.  the 
cellar.     These   facts   ar^   undisputed.      The 
plaintltfB  witnesses  also  testified  that  a  cold- 
storage  cellar  was  not  a  good  place  to  store 
delicate  poultry  like  this,  because  there  would 
be   more  or   less   dampness   about   a   cellar 
which  would  cause  the  poultry  to  mould  and 
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deteriorate;  that  poultry  properly  prepared 
and  packed  ought  to  keep  from  six  to  twelve 
monttis;  that  there  was  nothing  In  the  na- 
ture of  poultry  such  as  this  to  render  It  un- 
marketable or  damaged  from  being  left  In 
cold  storage  for  six  months  or  more;  that 
this  poultry  was  put  in  cold  storage  when 
freshly  killed,  and  after  being  carefully  pre- 
pared and  packed  for  that  purpose;  that  it 
was  put  in  during  August,  1904,  on  to  Janu- 
ary, 1005,  and  about  the  middle  of  January 
a  box  of  squabs  was  taken  out  and  the  squabs 
found  to  be  discolored  and  dark,  and  all  the 
poultry  was  found  to  be  In  such  a  damaged 
condition  that  it  had  to  be  sold  for  half 
price.  The  defendant's  witnesses  testified 
that  this  cellar  was  dry  as  a  bone  and  the 
proper  place  for  the  storage  of  poultry ;  that 
the  temperature  In  the  freezer  was  maintain- 
ed at  4  to  13  degrees.  Two  of  defendant's 
witnesses  on  cross-examhiatlon  also  testified 
that  a  freeser  Is  made  air'tlgbt,  or  Is  supi>os- 
ed  to  be  alr-tlght,  but  not  necessarily  water- 
tight ;  that  they  did  not  provide  against  wa- 
ter. In  rebuttal  two  of  the  plalntUTs  wit- 
nesses testified,  against  the  objection  of  the 
defendant,  that  a  well-conatructed  cold-stor- 
age cellar  should  contain  a  drain  pipe  or 
sewer  to  carry  off  any  superfluous  water 
that  might  get  In  there,  and  also  that  a 
freeser  or  ice  box  should  be  made  alr-tlght 
and  water-tight  During  the  progress  of 
the  trial  the  defendant  reserved  four  ezcep- 
tiona,  three  to  the  rulings  of  the  court  on  the 
admisslMllty  of  certain  evidence,  and  one 
relating  to  the  prayers,  l^e  verdict  and 
Judgment  being  for  the  plaintiff,  the  defend- 
ant has  appealed. 

1.  The  first  exception  la  to  the  ruling  of 
the  court  In  permitting'  th^  foll.owlog  ques- 
tion, propounded  to  the  plaintiff,  to  be  an- 
swered: "Q.  How  about  the  poultry  that 
yon  prepared  and  packed  in  July  and  August 
In  other  years,  in  the  same  way,  and  which 
you  left  until  January  and  February  follow- 
ing came  out?  Ans.  It  came  out  all  right" 
It  is,  of  course,  well  settled  that  the  facts  of 
the  particular  transaction  are  ordinarily  the 
only  legitimate  evidence  of  the  Injury  and 
the  manner  and  cause  of  its  occurrence,  and 
not  other  and  different  occurrencea .  But  It  Is 
equally  well  settled  that  facts  occurring  be- 
fore or  after  the  suit  are  admissible  If  they 
afford  a  fair  and  reasonable  presumption 
of  the  fact  to  be  tried;  It  being  left  to  the 
Jury  to  determine  their  precise  force  and  ef- 
fect. Brooke  v.  Winters,  S9  Md.  605;  Davis 
V.  Calvert,  6  Gill.  &  J.  269,  25  Am.  Dec.  282. 
In  the  present  case  this  evidence  was  offered, 
as  stated  In  appellee's  brief,  "as  tending  to 
show  that  the  Injury  to  the  plaintiff's  poul- 
try was  due  to  some  act  on  the  part  of  the 
defendant,  and  not  to  either  the  nature  of  the 
poultry  Itself  or  to  the  way  It  was  packed 
by  the  plaintiff."  While  we  do  not  think  the 
question  a  proper  one  to  have  been  asked  or 
answered,  under  the  circumstances  of  this 
case,  for  the  reason  that  the  facts  sought 


to  be  elicited  thereby  related  to  other  occur- 
rences too  remotely  connected  with  the  Is- 
sue In  this  case  to  enable  the  Jury  tci  fairly 
infer  therefrom  either  that  this  particular 
poultry  was  properly  prepared  and  packed  or 
that  the  Injury  complained  of  was  due  to 
negligence  or  want  of  care  on  the  part  of  the 
defendant  yet  we  are  unable  to  see  In  what 
manner  the  defendant  was  prejudiced  by  the 
answer  given.  In  the  case  of  Baltimore,  etc., 
V.  Leonhardt  66  Md.  70,  5  Atl.  S46,  cited  in 
support  of  defendant's  contention  as  to  this 
exception,  the  evidence  was  offered  by  the 
defendant  to  show  that  no  accident  had  ever 
before  happened  to  a  passenger  on  the  upper 
deck  of  one  of  Its  cars.  This  court  held  that 
the  evidence  was  properly  excluded ;  the  re»; 
son  being,  of  course,  that  the  defendant  could 
not  adduce  evidence  of  proper  care  on  Its 
part  on  former  ocoaalons  as  tending  to  show 
proper  care  on  its  part  on  the  particular  oc- 
casion then  under  Investigation.  In  the  case 
of  Wise  V.  Ackerman,  76  Md.  S75,  25  AU 
424,  also  relied  npon  by  the  defendant  on  this 
point,  the  offer  was  by  the  plaintiff  to  show 
that  an  accident  similar  to  that  sued  for  In 
that  case  had  happened  on  a  former  occa- 
sion. This  conrt  held  the  evidence  In- 
admissible because  it  could  not  form  "the 
basis  of  a  well-founded  presumption  as  to 
the  ezl8t«)ce  of  negligence  on  the  part  of  the 
defendant  as  the  direct  cause  of  the  Injury 
to  the  plaintiff"  In  the  case  then  before  the 
court  In  the  case  at  bar  the  evidence  Is  of- 
fered by  the  plaintiff,  and  shows  that  on 
former  occasions  the  poultry  stored  by  plain- 
tiff with  the  de^fendant  came  out  all  right 
While  such  evidence  tended  to  show  that 
the  plaintiff  had  on  former  occasions  prop- 
erly prepared  and  packed  the  poultry  stored 
by  him  with  the  defendant  yet  as  we  have 
said,  the  Jury  could  not  j^alrly  Infer  there- 
from how  this  particular  poultry  was  packed 
or  prepared.  At  the  same  time  It  tended  to 
show  that  there  was  nothliig  In  the  nature 
of  dressed  poultry  such  as  this  to  prevent  its 
keeping  In  good  condition  In  &  cold-storage  cel- 
lar for  several  months,  and  also  that  the  de- 
fendant did  ordinarily  manage  and  maintain 
its  cold-storage  warehouse  In  a  careful  and 
proper  manner.  The  answer,  therefore,  tak- 
en altogether,  was  much  stronger  In  favor  of 
the  defendant  than  of  the  plaintiff  by  whose 
counsel  the  question  was  propounded.  For' 
this  reason,  we  think  this  exception  furnishes 
no  reversible  error. 

2.  The  second  and  third  exceptions  relate 
to.  the  action  of  the  trial  court  In  permitting 
the  plaintiff's  :iivltness  Gettier  in  rebuttal  to 
answer  the  two  following  questions:  "Q. 
How  ought  a  refrigerator  situated  as  this  us- 
ed by  the  Baltimore  Refrigerating  &  Heating 
Company  to  have  been  constructed?  A.  All 
the  refrigerators  I  have  ever  seen,  and  1 
have  been  In  abattoirs  here,  and  In  Washing- 
ton and  in  New  Tork,  and  been  through  all 
the  abattoirs  and  they  all  have  sewers  In  the 
cellars.     When   the   setrer   main    broke^   it 
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broke  beside  Swift  &  C!o.'b  warehouse,  at  the 
comer  of  Eutaw  and  Camden  streets,  and  we 
have  as  largei  if  not  a  larger,  cellar  than  the 
Baltimore  Refrigerating  &  Beating  Company, 
and  we  did  not  have  a  cent  of  damage  be- 
cause we  had  a  sewer  there.  Q.  I  asked  you 
how  the  ice  box  ought  to  have  been  con- 
structed, or  how  they  are  usually  construct- 
ed? A.  They  are  usually  constructed  air- 
tight and  water-tight"  The  objection  to 
these  questions  is  in  both  instances  based  on 
the  ground  that  the  witness  had  not  shown 
proper  qualifications  to  make  him  an  expert 
on  the  subject  of  the  construction  of  storage 
warehouses.  The  admissibility  of  expert  or 
opinion  evidence  is  largely  within  the  discre- 
tion of  the  trial  court,  whose  judgment  is 
nevertheless  always  subject  to  review  by  this 
court  DashleU  v.  Griffith,  84  Md.  363,  35 
Atl.  1094.  It  must  be  shown  that  the  wit- 
ness possesses  such  intelligence  and  such  fa- 
miliarity with  the  subject  as  in  the  sound 
discretion  of  the  court  will  enable  him  to 
express  a  well-informed  opinion  in  regard 
thereto.  Some 'subjects,  of  course,  require  a 
much  higher  degree  of  intelligence  and  of 
special  knowledge  than  others.  It  is  there- 
fore said  that  expert  capacity  is  a  matter 
wholly  relative  to  the  subject  of  the  particu- 
lar inquiry.  In  the  present  case,  besides  the 
evidence  of  his  qualiacatlons  contained  in 
his  answer  to  the  first  of  the  above  questions, 
the  witness  had  before  the  questions  were 
put  to  him  testified  that  he  was  In  the  em- 
ploy of  Swift  &  Co.  engaged  In  the  packing 
btisiness,  and  had  charge  of  and  looked  after 
the  cold-storage  department,  and  had  done 
so  for  8  years;  that  for  the  last  22  or  23 
years  he  had  been  working  in  the  cold-stor- 
age business;  that  he  had  been  employed  at 
three  or  four  places  where  there  were  cold- 
storage  plants;  Including  the  abattoir  In  Bal- 
timore; that  he  had  been  through  some  of 
Swift  ft  Co.'s  cold-storage  plants  in  New 
Tork,  Washington,  and  Norfolk;  that  he 
looked  after  the  produce  end  of  Swift  ft  Co.'8 
business,  such  as  .poultry,  butter,  and  eggs ; 
that  he  had  knowledge  of  defendant's  plant, 
from  packing  goods  there  for  Swift  ft  Co.  We 
think  these  opportunities  for  observation,  to- 
gether with  the  experience  which  he  was 
shown  to  have  had  in  the  cold-storage  busi- 
ness, qualified  the  witness  to  answer  the 
questions  propounded  to  him. 

a  The  fourth  exception  relates  to  the 
granting  of  the  plaintiff's  six  prayers  and  to 
the  rejection  of  two  of  the  defendant's  pray- 
ers. All  the  prayers  are  set  out  in  full  in 
the  report  of  this  case  preceding  this  opin- 
ion. The  principal  objection  urged  by  the 
defendant's  counsel  is  to  the  granting  of  the 
plaintiff's  second  prayer.  6y  that  instruc- 
tion the  jury  are  told  that  if  they  find  cer- 
tain facts  therein  recited,  "then  the  law  pre- 
sumes that  the  damage  to  said  poultry  was 
caused  by  the  negligence  of  the  defendant" 
The  objection  urged  to  this  prayer,  is  that  it 


pnts  the  burden  of  proof  of  negligence  upon 
the  defendant  More  correctly  speaking,  it 
may  be  said  to  declare  a  prima  facie  case  to 
have  been  made  out  and  to  shift  the  burden 
of  proof  from  the  plaintiff  to  the  defendant 
by  the  presumption  of  negligence  from  cer- 
tain facts  recited  as  a  matter  of  law.  Sev- 
eral authorities  outside  of  this  state  are  cited 
by  the  attorneys  for  the  respective  parties 
In  support  of  and  against  the  correctness  of 
this  prayer. 

But  we  think  the  substantial  question  has 
been  passed  upon  and  settled  in  at  least  two 
cases  heretofore  decided  by  this  court;  one 
of  these  being  the  case  of  Hambleton  v.  Mc- 
Gee,  19  Md.  43.  In  this  case  an  action  was 
brought  by  a  liveryman  to  recover  damages 
for  injuries  to  a  horse  which  had  l>een  hired 
to  the  defendant  This  court  qieaklng  by 
Bartol,  J.,  said:  "We  agree  with  the  appel- 
lant's counsel  tltat  the  onus  of  proving  want 
of  diligence  and  reasonable  and  proper  care 
was  on  the  plaintiff.  But  surely  it  cannot 
be  said  that  there  was  no  evidence  from 
which  the  jury  might  find  a  want  of  reason- 
able care  in  this  case.  The  horse  when  hired 
was  sound  and  In  good  condition.  On  tiie 
following  evening  when  returned  he  was  bad- 
ly foundered,  hardly  able  to  walk,  and  died 
In  a  few  days.  One  of  the  witnesses  stated 
that  in  his  opinion  the  horse  was  foundered 
by  hard  driving.  On  this  point  several  wit- 
nesses testify  that  a  horse  may  be  foundered 
when  properly  and  carefully  used.  But  that 
was  a  question  for  the  jury,  properly  left  to 
them  by  the  court's  instruction."  The  other 
case  In  mind  is  that  of  the  American  District 
Telegraph  Co.  v.  Walker,  72  Md.  454,  20  AtL 
1,  20  Am.  St  Rep.  479.  In  that  case  the 
American  District  Telegraph  Company  hired 
a  boy  to  drive  a  two-horse  team  for  the  plain- 
tiff. The  horses  ran  away  while  in  the  boys 
care,  breaking  the  vehicle,  and  so  seriously 
injuring  one  of  the  horses  that  It  had  to  be 
shot  while  the  other  horse  was  rendered  un- 
safe to  drive.  In  an  action  for  damages 
against  the  telegraph  company  tills  court 
speaking  by  Chief  Judge  Alvey,  said :  "l^at 
if  negligence  or  want  of  skill  in  the  bailee  or 
his  servant  be  the  ground  of  action,  the  onns 
of  proof  is  on  the  plaintiff."  The  former  of 
these  two  cases  comes  under  the  third  head 
of  Lord  Holt's  division  of  the  subject  of  bail- 
ments, as  explained  in  his  opinion  delivered 
In  the  case  of  Coggs  v.  Bernard,  2  lord  Ray- 
mond's Report  919 ;  and'  the  latter  under  the 
fifth  head  of  such  division.  The  fifth  head 
Includes  all  cases  where  goods  are  Intrusted 
to  the  bailee  for  safekeeping  or  to  be  car- 
ried, or  to  have  some  work  done  upon  them, 
for  hire  to  be  paid  to  the  bailee.  But  under 
both  heads,  when  n^llgence  is  the  ground 
of  the  action,  the  burden  of  proving  negli- 
gence is  upon  the  bailor.  The  case  at  bar 
comes  under  the  fifth  bead,  and  according  to 
the  rule  declared  in  the  two  opinions  of  this 
court.  Just  cited,  the  onus  of  proving  negli- 
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gence  is  on  tbe  plaintiff.  This  does  not  mean, 
however,  tbat  ttie  plaintiff  must  prove  tbe 
specific  acts  of  negligence  whicb  caused  the 
injury,  evidence  from  wlilch  the  Jury  may  In- 
fer such  negligence  is  sufBcient  As  in  tbe 
case  of  Hambleton  v.  McGee>  supra,  while 
the  court  held  tbat  tbe  burden  of  proving 
negligence  was  on  tbe  plaintiff,  yet  tbat  there 
was  evidence  in  tbe  case  from  which  the  Ju- 
ry might  infer  negligence  without  proof  of 
the  specific  acts  of  negligence.  The  vice  of 
the  plaintiff's  second  prayer  is  that  it  de- 
clares that  negligence  may  under  the  cir- 
cnmstancea  set  forth  in  the  prayer  be  pre- 
sumed as  a  matter  of  law,  whereas  it  is  for 
the  Jury  to  determine  whether  negligence 
may  be  Inferred  or  presumed  or  not,  taking 
into  consideration  all  the  facts  and  circum- 
stances of  the  case.  The  court  is  to  say 
whether  any  facts  have  been  established  by 
the  evidence  from  which  negligence  may  be 
reasonably  Inferred.  Tbe  Jurors  hav«  to  say 
whether  from  those  facts  when  submitted  to 
them  negligence  ought  to  be  Inferred.  See 
Scfaermer  T.  Neurath,  54  Md.  491,  89  Am.  Rep. 
397.  In  the  case  of  Russell  v.  New  Haven 
Steamboat  Company,  60  N.  Y.  121,  Rapallo, 
J.,  speaking  for  the  Court  of  Appeals  of  that 
state,  says,  at  page  127:  "The  nature  of  an 
accident  may  itself  afford  prima  facie  proof 
of  negligence,  and  we  think,  as  the  case 
stood,  the  Judge  erred  in  not  submitting  the 
question  of  negligence  to  the  Jury."  In  a 
later  case  from  tbe  same  court  it  is  said,  cit- 
ing Russell  V.  Steamboat  Co.,  supra:  "While 
it  18  true  as  a  general  proposition  tbat  a 
bailor  charging  negligence  on  the  part  of  the 
bailee  rests  under  the  burden  of  proof,  yet 
often  times  slight  evidence  will  shift  the  bur- 
den to  the  bailee."  Wintringham  v.  Hayes, 
144  N.  T.  1,  38  N.  El.  999,  43  Am.  St  Rep..  723. 
But  that  there  Is  sufficient  evidence  thus  to 
shift  the  burden  of  proof  Is  not  ordinarily 
for  the  court  to  determine,  but  for  the  Jury. 
In  Price's  Case,  29  Md.  420,  this  court,  speak- 
ing through  Alvey,  J.,  says:  "It  Is  very  true 
Diligence  may  In  some  cases  become  a  mere 
question  of  law,  to  be  determined  by  tbe 
court,  upon  a  given  state  eif  facts,  either  ad- 
mitted or  to  be  found  by  the  Jury.  It  Is  not, 
however, -the  duty  of  the  court  to  draw  in- 
ferences or  make  deductions  from  evidence. 
To  do  that  falls  within  the  well-defined  prov- 
ince of  the  jury  that  courts  should  be  ever 
careful  not  to  Invade."  The-  circumstances 
of  that  case.  It  is  true,  were  difTerept  from 
those  in  the  case  at  bar,  but  the  principle 
enunciated  therein  as  quoted  above  Is  equal- 
ly applicable  here.  We  think,  therefore,  that 
there  was  harmful  error  in  granting  the 
plaintiff's  second  prayer. 
,  We  understand  that  there  Is  no  objection 
to  the  remaining  five  prayers  of  the  plaintiff, 
and  we  think  these  would  fairly  have  in- 
structed the  Jury  had  the  erroneous  second 
prayer  been  omitted  altogether. 
.  As  to  .the  def^dant's  first  prayer,  by  which 
it  was  sought  to  withdraw  the  case  from  tbe 


consideration  of  the  Jury,  we  think  it  was 
properly  rejected.  There  was  evidence  prop- 
er to  be  submitted  to  the  Jury,  from  which 
they  could  have  found  want  of  proper  con- 
struction of  defendant's  cold-storage  cellar, 
and  ice  box  or  freezer  located  therein,  and 
that  such  want  of  proper  construction  was 
tbe  proximate  cause  of  the  injury  to  plain- 
tiff's poultry.  The  court  will  not  grant  a 
prayer  that  there  Is  no  evidence  legally  suf- 
ficient to  show  want  of  reasonable  care  on 
the  part  of  tbe  defendant,  unless  there  is  no 
evidence  in  the  case  from  which  such  want 
of  reasonable  care  may  reasonably  be  inferred 
by  the  Jury. 

As  to  the  defendant's  third  prayer,  which 
was  also  rejected,  while  in  the  abstract  it 
seems  intended  to  express  a  correct  proposi- 
tion of  law,  yet  not  only  is  Its  phraseology 
somewhat  obscure,  by  reason  of  the  use  of  the 
word  "caused"  twice  In  different  senses  In  close 
connection  with  each  other,  but  It  also  Ignores 
the  fact  that  tbe  defendant's  witnesses  In 
testifying  to  the  breaking  of  the  water  main 
and  the  flood  of  water  tbat  In  consequence 
ran  into  the  cellar  of  defendant  also  testified 
to  the  fact  that  the  freezer  was  not  air-tight 
or  water-tight,  but  that  there  was  a  crevice 
under  the  freezer  door,  and  also  an  opening 
under  the  partition  where  the  gutter  was  lo- 
cated, which  crevice  and  openings  allowed  the 
water  to  run  Into  the  freezer,  thereby  causing 
the  Injury  complained  of,  and  also  that  there 
was  no  drain  pipe  or  sewer  leading  from  the 
cellar,  from  which  facts  the  Jury  might  have 
inferred  want  of  due  care  without  any  fur- 
ther proof  on  the  subject.  In  order  to  make 
clear  tbe  objection  to  this  prayer,  it  may  be 
useful  to  say  here  a  word  upon  the  subject 
of  tbe  burden  of  proof.  As  we  have  already 
stated,  In  this  case  the  burden  is  upon  the 
plaintiff  to  show  negligence  on  the  part  of 
the  defendant;  that  is  to  say,  the  plaintiff 
must  show  that  some  negligent  act  or  omis- 
sion of  the  defendant  was  the  proximate  cause 
of  the  injury  In  order  to  entitle  blm  to  re- 
cover. If  the  plaintiff,  by  bis  testimony  In 
chief,  make  out  a  prima  facie  case,  and  the 
defendant,  Instead  of  producing  evidence  to 
negative  the  facts'  which  the  plaintiffs  evi- 
dence tends  to  establish,  proposes  to  show  a 
distinct  proposition  which  avoids  the  effect 
of  the  plaintiffs  evidence,  then  the  burden  of 
evidence  shifts,  and  rests  upon  the  party  pro- 
posing to  show  the  latter  fact  If  evidence 
tending  to  prove  this  fact  be  adduced,  then 
the  onus  is  cast  again  upon  the  plaintiff  to 
show  that  notwithstanding  such  distinct  fact 
the  adverse  party  is  still  responsible  because 
such  fact  does  not  excuse  him.  Such  a  de- 
fense amounts  really  to  a  plea  of  confession 
and  avoidance.  '  As  is  said  by  Thayer  in  his 
Prelim.  Treatise  on  Evidence:  "The  parties 
are  doing  tbe  work  at  the  trial  that  it  la  the 
preliminary  function  of  tbe  pleadings  to  do. 
Practically  they  are  pleading  ore  tenns."  In 
this  case  the  defendant  coufesBes  the  Injury, 
but  undertakes   to  avoid  responsibility  by 
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Btaowing  the  bursting  of.  a  city  water  main 
and  the  flooding  of  Its  cellar  In  consequence. 
Such  an  occurrence,  the  testimony  shows,  bad 
not  happened  before  for  at  least  16  years,  and 
It  Is  contended  that  It  Is  one  that  the  defend- 
ant could  not  be  expected  to  provide  against 
But  that  was  a  question  for  the  jury  to  de- 
termine ;  for  if,  notwithstanding  such  unusual 
occurrence,  the  defendant  could,  by  the  exer- 
cise of  ordinary  care  and  foresight,  have 
averted  the  injury,  he  still  must  answer  In 
damages  to  the  person  Injured.  Van  Zyle  on 
bailments,  U  20^204.  In  undertakli^  to 
show  by  way  of  confession  and  avoidance 
that  this  uniusual  occurrence  was  the  cause 
of  the  damage  to  the  poultry,  the  defendant's 
witnesses,  as  we  have  already  stated,  also 
testified  to  facts  which  in  the  minds  of  the 
Jury  might  have  given  rise  to  the  Inference 
of  the  want  of  ordinary  care  and  foresight  on 
the  part  of  the  defendant  without  further 
proof  on  either  side.  And,  besides  this,  the 
plalntUt  In  rebuttal  did  adduce  evidence  still 
further  tending  to  shpw  a  faulty  construction 
of  the  defendant's  cold-storage  cellar,  and, 
bad  the  defendant's  third  prayer  been  grant- 
ed, the  Jury  might  have  Inferred  that,  even 
if  they  deemed  all  the  evidence  taken  togeth- 
er, sufficient  to  warrant' them  In  finding  such 
want  of  ordinary  care  and  prudence,  yet  that 
In  the  opinion  of  the  court  some  further  evi- 
dence on  the  part  of  the  plaintiff  was  neces- 
sary to  Justify  them  In  so  finding.  Negligence 
is  a  question  for  the  jury  to  determine  from 
all  the  facts  and  circumstances  of  the  case, 
and  not  from  the  evidence  of  either  party 
alone..  For  these  reasons,  we  thinlt  the  de- 
.fendant's  third  prayer,  If  granted,  would  have 
been  misleading  to  the  Jury,  and  that  under 
the  clrcumstauces  of  this  case  it  was  proper- 
ly rejected. 

But  for  th^  error  In  granting  plaintifTs 
second  prayer,  the  Judgment  must  be  reversed, 
and  a  new  trial  awarded. 

Judgment  reversed,  with  costs  to  the  ap- 
ipellant  and  a  new  trial  awarded. 


(222  Pa.  616) 

DII/TS  V.  PLUMVHJ^  B.  CO. 
(Supreme  Oonrt  of  Pennsylvania.    Jan.  4,  1909.) 

1.  Railboads  (5  56*)— IiOCATioN  OT  Rout*— 
PaioRrrY  ov  Right. 

Where  the  location  of  the  ronte  baa  been 
made  by  the  engineers  of  a  railroad  company 
»nd  become  complete  by  adoption  by  the  com- 
pany, the  title  to  the  route,  as  against  other 
companies,  passes  to  such  company. 

[Ed.  Note.— For  other  cases,   see  Railroads, 
Dec  Dig.  §  C6.*] 

2.  Eminent  Domain  (S  820*)— Right  of  Wat 
—Time  When  Title  Fasbsb. 

Where  the  location  of  the  conte  of  a  rail- 
road company  by  its  engineers  and  adoption  of 
Ae  location  by  the  company  has  been  followed 
by  the  payment  of  the  damages  due  the  land- 
owner, or  when  a  bond  to  secure  the. damages 
has  been  given  and  accepted  by   the  owner  or 


approved  by  the  common  pleas,  the  title  to  tli* 
right  of  way  passes  to  the  company. 

[Ed.  Note.— For  other  cases,  see  Etainent  Do- 
main, Cent  Dig.  H  851,  852;  Dee.  Dig.  1 320.*] 

3.  Eminent  Domain  (J  320*)- Right  of  Wat 
—Time  When  Title  Passes— Bond. 

Where  a  sufficient  bond  approved  by  the 
court  has  been  given,  the  railroad  company  ac- 
quires as  perfect  a  right  to  the  easement  as  if  it 
had  paid  cash  therefor,  and  the  landowner's 
only  remedy  is  upon  the  bond  in  connection 
with  the  statutory  provision  for  assessment  and 
collection  of  damages. 

[Ed.  Note.— For  other  cases,  see  Eminent  D»- 
main.  Cent  Dig.  i  852;    Dec  Dig.  i  320.*] 

4.  EMINENT  Domain  (J  317*)— Right  or  Wat 
—Title  Acquised. 

The  interest  which  a  railroad  acquires  by 
right  of  eminent  domain  is  not  a  fee,  or  an  ease- 
ment in  the  proper  sense  of  the  word ;  bnt  it  is, 
in  sabstance,  an  interest  in  the  land  special  and 
exclusive  in  its  nature. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  if  834%,  836;  Dec  Dig.  { 
317.»] 

6.  Eminent  Domain  (|  823*)— Right  oi-  Wat 

—Abandonment. 

Where  a  railroad  company  under  the  ri^t 
of  eminent  domain  appropriates  land  for  its 
right  of  way,  fixes  the  width  of  its  appropria- 
tion, which  is  approved  and  adopted  by  its 
board  of  directors,  gives  a  bond  to  secure  the 
damages  resulting,  and  actually  occnpies  and 
constructs  its  road  on  the  land,  it  cannot  there- 
after refuse  to  take  any  part  of  the  right  of 
way,  BO  as  to  defeat  the  owner's  right  to  dam- 
ages for  the  width  originally  fixed  By  tiie  com- 
pany. 

[Ed.  Note.— For  other  cases,  see  Steinent  Do- 
main, Cent  Dig.  §864;'  Dec  Dig.  J  323.*] 

6.  Eminent  Domain  (J  84*)— Titlb  Acquis- 
ED— Springs. 

A  railroad  company  does  not  by  condemna- 
tion secure  title  to  Oie  waters  of  a  spring  with- 
in the  right  of  way,  and  in  assessing  damages 
the  landowner  is  not  entitled  to  the  value  of  the 
spring,  but  is  entitled  to  compensation  for  inter- 
ference with  its  use. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  i  227;   Dec  Dig.  i  84.*} 

7.  Eminent  Domain  (J  318*)— TrrtB  Acquib- 
ID— Subjacent  Support. 

A  railroad  company,  in  the  exercise  of  its 
right  of  eminent  domain,  secures  not  only  the 
surface,  but  also  so  much  of  the  underlying 
minerals  as  may  be  necessary  to  support  the 
surface. 

[Ed.  Note.— For  other  cases,  see  E^minent  Do- 
main, Cent  Dig.  {{  841,  842 ;  Dec  Dig.  |  318.*] 

8.  Eminent  Domain  (§  153*)— Pkbsons  En- 
titled to  Damages— OwNia  op  Underlt- 

INO   MiNEBALS. 

Where  the  owner  of  the  surface  had,  prior 
to  the  appropriation  of  the  land  for  a  railroad 
right  of  way,  convej'ed  the  coal  underlying  the 
surface,  with  sufficient  mining  rights  to  enable 
the  grantee  to  remove  all  the  coal,  regardless  of 
its  effect  upon  the  surface,  the  grantee  of  the 
coal  must  be  compraisated  by  the  railroad  com- 
pany for  any  part  of  It  necessary  for  the  sup- 
port of  the  surface. 

[Ed.  Note.— For  other  cases,  see  Eiminent  Do- 
main, Cent  Dig.  {  407 ;    Dec  Dig.  {  153.*] 

9.  Eminent  Domain  (g  203*)— Assessment  op 
Damages— Evidence— Admissibilitt. 

The  answer  of  a  witness  that  he  would  not 
wish  to  own  the  farm  after  the  appropriation  of 
a  railroad  right  of  way  across  it  was  immateri- 
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•1,  M  affecting  the  dauages,  and  ihoiild  have 
been  stricken. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  jl  542;   Dec.  Dig.  »  203.*] 

Appeal  from  Court  of  Common  Pleaa,  Ind- 
laika  County. 

Condemnation  proceedings  by  Mary  J.  DUts 
against  the  Plumvllle  Railroad  Conipany. 
Judgment  for  plaintiff  for  $1,860  and  defend- 
ant appeals.    Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

S.  F.  Channel],  M.  C.  Watson,  W.  F.  Elkln, 
>F.  B.  Watrous,  H.  F.  Marsh,  and  J.  N.  Lang- 
ham,  for  appellant  John  P.  Blair  and  David 
Blair,  for  appellee. 

MESTREZAT,  J.  This  is  a  condemnation 
inroceeding,  instituted  July  26,  1907,  by  the 
plaintiff  for  the  purpose  of  having  determin- 
ed the  damages  which  she  has  sustained  by 
reason  of  the  location  and  construction  of  tlie 
defendant  company's  road  through  her  lands 
in  Indiana  county.  She  owns  a  farm  contain^ 
ing  62  acres,  on  which  are  two  dwelling 
houses,  one  large  bam,  and  othw  outbuild- 
ings. The  right  of  way  of  the  defendant's 
road  through  her  premises  is  a  strip  of  land 
66  feet  in  width  and  96  rods  in  length,  and 
contains  2.4  acres.  In  the  summer  of  1905 
the  defendant  company  located  its  road  over 
the  plaintiff's  premises,  and,  the  parties  fall- 
ing to  agree  on  the  damages  due  her,  the  com- 
pany tendered,,  and  the  plaintiff  accepted,  a 
bond.  The  defendant  took  ■  possesaioii  and 
commenced  the  construction  of  Its  road  on 
the  land  on  July  18,  1905.  Prior  to  the  ap- 
propriation of  the  right  of  way,  aa  we  Infer, 
the  plaintiff  and  her  husband,  by  deed  dated 
July  3,  1905,  conveyed  to  the  Plumvllle  Coal 
Company  all  the  coal  In  and  under  her  farm, 
"except  two  acres  underlying  the  buildings 
and  spring  appurtenant  thereto,!'  together 
with  full  mining  rights  authorizing  the  ven- 
dee to  mine  and  remove  all  the  coal  without 
liability  for  any  injury  done  thereby  to  the 
overlying  surface  or  any  structures  thereon, 
together  also  with  certain  surface  privileges 
reasonably  neoessary  to  drain  or  ventilate 
the  mine,  and  with  the  right  to  make  and 
maintain  trolley  lines  and  drains  upon  dr 
under  the  surface  and  to  erect  on  the  surface 
the  necessary  structures  to  mine  the  coaL 
Viewers  were  appointed  by  the  court,,  .and, 
having  made  their  report,  the  defendant  com- 
pany appealed  to  the  common  pleaa.  The 
case  was  tried  in  that  court  last  April  and  re- 
sulted in  a  verdict  ajsd  Judgment  for  the 
plaintiff.    The  defendant  has  appealed. 

The  route  adopted  by  a  railroad  company 
is  in  the  discretion. of  the  president  and  board 
of  directors,  with  the  exceptions  noted  in  the 
statute.  The  location  of  the  route  on  the 
ground  is  made  by  the  engineers  of  the  com- 
pany, and  becomes  complete  when  it  has  been 


adopted  by  the  company.  The  title  to  the 
route,  as  against  rival  corporations,  then 
passes  to  the  company  widcb  has  made  the 
location.  When  this  action  of  the  company 
lias  been  followed  by  the  payment  of  the  dam- 
ages due  the  landowner,  or  when  a  bond  to 
secure  the  damages  has  been  given  and  ac- 
cepted by  the  owner  or  has  been  approved  by 
the  common  pleas,  the  title  to  the  right  of 
way  passes  to  the  corporation.  Fries  v. 
Southern  Pennsylvania  Railroad,  etc..  Com- 
pany, 85  Pa.  73;  Hoffman's  Appeal,  118  Pa 
612,  12  Ati.  67 ;  J(riinston  v.  Callery,  173  Pa 
129,  S3  AU.  lOSa  In  the  Fries  Case  it  is 
said  (page  74  of  85  Pa.) :  "But  here  the  rail- 
road company  gaye  the  required  bond  and 
entered  lawfully.  The  easement  of  the  com- 
pany was  therefore  lawfully  acquired,  and 
passed  to  the  purchaser  under  the  mortgage' 
unincumbered  by  any  lien,  except  the  Judg- 
ment upon  the  report  of  viewers,  wliich,  how- 
ever, was  obtained  after  the  mortgage  had 
been  recorded.  As  the  consequence  of  these 
proceedings,  the  purchaser  took  a  clear  title, 
and  the  landowner  was  thrown  back  upon  his , 
bond."  In  the  Johnston  Case  It  is  said  (page 
137  of  178  Fa.,  page  1037  of  83  AU.):  "It 
(the  selection  and  adoption  of  a  line  for  the 
proposed  road)  fastens  a  servitude  upon  the 
property  affected  thereby,  and  so  takes  from 
the  owner  and  appropriates  to  the  use  of  the 
o6rporatlon.  It  gives  to  the  latter  a  standing 
to  settle  with  and  make  compensation  to  the 
owner  for  the  property  thus  laken  and  ap- 
propriated to  Its  own  use,  and,  In  case  they 
cannot  agree,  to  give  adequate-  security  for 
the  payment  of  damages  wIkU' legally  ascer- 
tained. '  Until  such  compensation  is  made,  or, 
in  lieu  thereof,  approved  security  is  given, 
the  title  to  the  owner  is  not  divested.  As 
against  him,  the  corporation,  by  its  act  of 
location,  can  acquire  only  a  conditional  title 
which  ripens  into  an  absolute  one  upon  mak- 
ing compensation."  After  the  bond  has  been 
given,  the  grasp  of  the  owner  is  released 
from  the  property,  and  he  is  remitted  to  the 
bond  for  the  damages  which  he  may  sustain 
by  reason  of  tlie  location  and  construction 
of  the  road  through  his  premises.  The  right 
of '  way  passes  to  a  subsequent  purchaser  or 
mortgagee  unincumbered  by  any  claim  for 
damages.  In  Hoffman's  Appeal,  118  Pa.  512, 
12  Ad.  67,  pending  an  appeal  by  the  landown- 
er  from  the  report  of  viewers  assessing  dam- 
ages, the  company's  property  and  franchises 
were  sold  under  proceedings  instituted  on  & 
mortgage  of  the  company's  road  by  the  trus- 
tee for  the  bondholders,  and  on  distribution 
of  the  fund  realized  on  the  sale  the  owner  of 
the  land  was  denied  the  right  to  recover  his 
damages.  It  was  held  that  he  was  confined 
to  his  remedy  upon  the  bond.  In  that  case 
Sterrett,  J.,  delivering  the  opinion,  says 
(page  618  of  118  Fa.,  page  69  of  12  Atl.): 
"When  a  sufficient  bond  with  sureties  ap- 
proved by  the  court,  had  been  given,  the 
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cotnpaiqr  acquires  as  clear  and  perCect' right ; 
to  the  easement  as  If  it  had  paid  therefor  In 
cash.  The  landowner's  only  remedy  Is  upon 
the  bond  In  connection  wltb  the  statutory 
provision  for  assessment  and  c<^lectlon  of 
damages."  This  case  is  followed  in  Fischer 
T.  Catawlssa  Railroad  Company,  175  Pa.  KS4, 
84  Att.  860. 

The  Interest  which  a  railroad  company  ac- 
quires In  real  estate  by  the  right  of  eminent 
domain  is  well  settled  In  this  state.  It  is  not 
a  fee,  nor  Is  It  an  "easement^  In  the  proper 
sense  of  that  word.  Our  cases  have  frequttit- 
ly  defined  it,  and  among  them  ia  Pennsyl- 
vania Schuylkill  Valley  R.  R.  Co.  v.  Read- 
ing Paper  Mills,  149  Pa.  18,  24  Atl.  205,  which 
has  been  frequently  approved  and  followed. 
In  that  case  the  present  chief  Justice,  deliv- 
ering the  opinion,  says  (page  20  of  149  Pa., 
page  205  of  24  Atl.):  "Such  tlUe  is  some- 
times called  an  easement,  but  it  Is  a  right  to 
exclusive  possession,  to  fence  in,  to  build  over 
the  whole  surface,  to  raise  and  maintain  any 
appropriate  superstructure  including  neces- 
,  sary  foundations  and  to  deal  with  it  within 
the  limits  of  railroad  uses  as  absolutely  and 
as  uncontrolled  as  an  owner  in  fee.  There 
was  no  such  easement  at  common  law,  and  It 
may  well  be  doubted  If  It  is  not  a.  misnomer 
to  extend  to  this  newly  invented  Interest  In 
land  the  name  of  easement,  perhaps  appro- 
priate enough  to  the  railroad's  ordinary  right 
of  way  for  Its  tracks.  It  would  se«n  to  be 
rather  a  fee  in  the  surface  and  so  much  be- 
neath as  may  be  necessary  for  support, 
though  a  base  or  conditional  fee,  terminable 
on  the  cesser  of- the  use  for  railroad  purposes. 
But  whatever  it  may  be  called.  It  is  in  sub^ 
stance  an  interest  in  the  land  special  and 
exclusive  In  its  nature  and  which  may  be  the 
subject  of  special  injury." 

The  title  to  the  rl^t  of  way  having  vested 
In  .the  company  for  railroad  purposes  by 
payment  of  the  damages  to  the  landowner,  or 
by  the  damages  being  secured  by  acceptance 
of  a  bond  or  its  approval  by  the  common 
pleas,  the  company  cannot  thereafter  dis- 
continue the  proceedings  and  deprive  the 
owner  of  his  right  to  the  damages  he  has  sus- 
tained. The  title  to  the  property  Is  in  the 
company,  and  the  owner's  right  to  damages 
is  fixed.  The  corporation  may  abandon  the 
right  of  way  and  perpiit  it  to  go  back  to  the 
owner,  but  this  act  wUI  not  prevent  the  own- 
er from  enforcing  his  claim  for  the  damages 
sustained  by  him.  In  Fischer  v.  Catawlssa 
Railroad  Company.  175  Pa.  554,  34  AtL  860, 
which  was  an  appeal  from  the  award  of 
viewers  assessing  damages,  the  court,  on  the 
trial  of  the  cause,  permitted  the  railroad 
company  to  withdraw  its  bond  and  to  discon- 
tinue all  proceedings  for  the  assessment  of 
damages.  This  court  lield  that  such  action 
was  erroneous,  and  in  reversing  the  order 
Sterrett,  O.  J.,  said  (page  558  of  175  Pa.,  page 
861  of  34  Atl.):  "It  *as  unwarranted  by  any 
act  of  assembly  or  by  any  of  our  rulings  in 
tli6  ^ass  Of- cases  to  ^hlch  this  belongs.    As 


shown  by' the  cases  above  cited,  the  effect  of 
the  proceedings  deliberately  Instituted  by  one . 
of  the  defendants,  including  the  approval  and 
filing  of  the  bond,  appointment  of  viewers, 
etc.,  was  to  divest  plaintUTs  right  to  the  pos- 
session of  the  land  taken,  and  remit  liim  to 
his  claim  for  compensation,  under  the  Con- 
stitution, secured  by  the  bond,  eta  Not  only 
had  a  divestiture  of  plaintiff's  right  of  pos- 
session been  effected,  but,  after  the  approval 
and  filing  of  the  bond,  defendants  were  In  the 
actual  and  rightful  possession  of  the  land  in 
question.  Under  all  our  decisions  it  was  then 
too  late  to  discontinue  the  proceeding." 

1.  Before  the  viewers,  and  subsequently  on 
the  trial  of  the  cause  In  the  common  pleas, 
the  api)ellant  company's  counsel  offered  to 
"renounce  any  and  all  rights  and  privileges 
which  they  may  have  or  may  be  supposed  to 
have  in"  a  part  of  the  right  of  way,  lieiiig  13 
feet  in  width  and  199  feet  in  length.  The 
viewers  very  properly  disregarded  the  offer, 
and  the  court  likewise  rejected  it  The  offer 
was  first  made  more  than  two  years  after  the 
right  of  way  had  been  located,  the  bond  to 
secure  the  damages  bad  been  accepted  by  the 
owner  of  the  premises,  and  the  defendant  had 
taken  possession  of  the  land  and  constructed 
its  railroad  thereon.  At  this  time,  and  for 
the  two  years  immediately  preceding,  the  title 
to  the  right  of  way,  in(duding  this  small 
portion  of  it,  had  been  in  the  appellant  com- 
pany. The  owner's  right  to  possession  bad 
t>een  divested,  and  her  right  to  compensation 
had  vested  and  been  secured  by  the  bond.  At 
any  time  after  the  acceptance  of  the  bond 
by  the  owner.  If  th6  appellant's  property  and 
franchise  had  been  mortgaged  or  sold,  the 
title  to  the  right  of  way  would  have  passed, 
unincumbered  by  the  owner's  daim  for  dam- 
ages. The  purchaser  would  have  taken  the 
title  to  the  part  of  the  right  of  way  proposed 
to  t>e  renounced,  and  the  owner  would  have 
been  compelled  to  look  to  tlM  bond  for  her 
damages.  It  was  therefore  not  within  tlie 
power  of  tiie  appellant  company,  against  the 
objection  of  the  appellee,  to  renounce  any 
part  of  the  right  of  way  or  reconvey  It  to 
her,  BO  as  to  prevent  her  from  recovering  the 
damages  which  she  had  sustained.  Such 
logically  follows  from  the  appropriation  of 
the  land  by  the  appellant  for  Its  right  of  way 
and  the  giving  of  the  bond  to  secure  the  dam- 
ages therefbr.  It  may  also  be  suggested  that 
the  resunciatlon  presented  to  the  viewers  and 
to  the  court  was  utterly  valueless  for  the  pur- 
pose, as  it  discloses  no  authority  on  the  part 
of  the  counsel  of  the  railroad  company  to 
dispose  of  its  property  l^  gift  or  otherwise. 

A  railroad  company  may,  as  contended  by 
appellant's  counsel,  limit  the  width  of  its  ap- 
propriation through  the  owner's  land  to  less 
than  permitted  to  be  taken  by  the  statute; 
The  width  of  Its  right  of  way  cannot  exceed 
66  feet,  but  it  is  entirely  discretionary  witb 
the  company  whether  It  shall  take  that  or  a 
lesser  width.  As  plainly  pointed  out  in  Jones 
V.  Erie  &  Wyoming  Valley  E.  B.  Co,  144  Pa. 
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629,  23  Atl.  251.  It  Is  the  daty  of  the  com- 
pany to  define  the  width  of  its  location  when 
it  enters  and  appropriates  the  land.  In  the 
absence  of  such  action  on  the  part  of  the 
company,  fixing  the  width  of  its  right  of  way. 
It  will  be  presumed  that  it  has  appropriated 
the  full  width  allowed  by  its  charter.  This 
preemnptlon,  however,  is  only  applicable 
where  the  entry  is  adverse  and  upon  prop- 
erties subject  to  seizure  or  appropriation  un- 
der general  laws,  and  does  not  apply  to  the 
entry  upon  a  public  street  Jones  t.  Brie  & 
Wyoming  Valley  R.  R.  Co.,  169  Pa,  333,  32 
AtL  635,  47  Am.  St  Rep.  916.  But  where  a 
raUroad  company  under  the  right  of  eminent 
domain  enters  for  the  purpose  of  appropriat- 
ing land  for  its  right  of  way,  fixes  the  width 
of  its  appropriation,  which  is  approved  and 
adopted  by  its  board  of  directors,  gives  a 
bond  to  secure  the  damages  resulting,  from 
such  appropriation,  and  actually  occupies 
and  constructs  its  road  on  the  laBd,  the  rail- 
road company  cannot  thereafter  refuse  to 
take  any  part  of  the  right  of  way  so  as  to 
defeat  the  owner's  right  to  damages  for  the 
width  originally  fixed  by  the  company.  The 
appellant  contends  that  the  two  cases  of 
Jones  V.  Railroad  Company,  just  cited,  are 
authority  for  a  different  doctrine,  and  sus- 
tains its  contention  that  the  company  may 
renounce  its  right  of  way  to  the  small  strip 
of  land,  13  by  199  feet  and  thereby  defeat 
the  owner's  right  to  damages  pro  tanto.  The 
cases  were  between  the  same  parties  and 
arose  out  of  the  same  facts.  A  railroad  com- 
pany had  located  and  constructed  Ite  road 
on  a  street  in  the  dty  of  Scranton.  It  re- 
fused to  define  the  width  of  its  location.  If 
it  was  60  feet  it  took  a  part  of  the  plaintiffs 
premises.  He  instituted  proceedings  to  have 
his  damages  assessed.  The  company  still 
declined  to  fix  the  width  of  its  appropria- 
tion and  resisted  a  recovery  on  the  ground 
that  it  did  not  take  any  of  the  plaintiff's 
property.  The  trial  court  held  with  the 
defendant  and  a  verdict  was  had.  against 
the  plaintiff.  On  appeal  this  court  reversed 
the  judgment  holding  that  as  the  company 
had  not  defined  the  limits  of  its  appropria- 
tion, there  was  a  presumption  that  it  took 
the  full  width  fixed  by  its  charter  of  incor- 
poration, which  would  include  a  portion  of 
the  plaintifTs  premises.  The  court  held  that 
In  view  of  the  presumption  as  to  the  width 
of  tlie  appropriation  and  of  the  evidence 
tending  to  show  that  the  company  had  taken 
the  full  width  allowed  by  its  charter,  the 
case  was  for  the  jury.  The  case  was  tried 
again,  and  another  appeal  was  taken.  It 
was  then  held  that  the  presumption  that 
the  company  took  the  full  width  allowed  by 
its  charter  would  not  prevail  in  the  case  be- 
cause the  road  was  located  and  constructed 
on  a  public  street  It  was  said  in  the  opin- 
ion, and  upon  this  the  appellant  relies  to 
sustain  its  position  in  this  case:  That 
while  the  proper  time  to  define  the  width  of 
the   company's   appropriation   is   when   the 


appropriation  is  made,  yet  the  right  to  de- 
fine the  location  may  be  exercised  after- 
wards, within  a  reasonable  time ;  that  where 
the  right  of  way  has  been  located,  but  there 
has  been  no  actual  taking  of  the  land,  and 
the  railroad  has  been  constructed  and  is  in 
operation  outside  of  the  plaintiff's  bound- 
aries, the  company  may  then  define  the  lim- 
its of  its  right  of  way  and  thereby  prevent  a 
recovery  for  land  not  actually  taken.  But 
In  these  cases,  as  will  be  observed,  the  com- 
pany had  not  defined  the  width  of  its  ap- 
propriation, nor  had  compensation  been 
made  or  secured  to  the  owner  for  the  dam- 
ages likely  to  result  from  the  appropriation 
of  the  land,  and  hence  the  owner's  title  had 
not  been  divested.  A  bond  had  been  ten- 
dered to  the  plaintiff,  but  It  had  not  been 
accepted,  nor  had  a  bond  t>een  presented  to 
or  approved  by  the  court  to  secure  the  plain- 
tiff's damages.  The  bond  which  was  pi;e8ent- 
ed  to  the  owner  of  the  land  reelted  that  the 
defendant  "had  located  its  railroad  track 
near  the  property  of  the  said  John  Jones, 
in  the  city  of  Scranton,  and  it  is  alleged  by 
him  that  said  property  is  and  will  be  dam- 
aged thereby."  It  is  apparent  therefore  that 
the  cases  are  not  authority  for  the  doctrine 
contended  for  by  appellant  that  a  railroad 
company  may  renounce  any  part  of  its  right 
of  way  after  It  has  appropriated  the  land 
and  the  owner's  title  has  been  divested  by 
his  acceptance  of  a  bond. 

2.  Within  the  right  of  way  as  located  by 
the  company  there  is  a  spring  of  water.  The 
appellant  attempted  to  diminish  the  damages 
resulting  from  the  appropriation  of  the  ap- 
pellee's land  by  renouncing  the  part  of  the 
right  of  way  on  which  the  spring  was  located. 
As  we  have  seen,  the  company  was  properly 
defeated  in  its  attempt  to  evade  respon^billty 
for  damages  for  this  part  of  its  right  of  way. 
For  injury  to  the  spring,  the  appellee  is  enti- 
tled to  damages.  By  condemning  the  land, 
however,  the  company  does  not  secure  title  to 
the  waters  of  the  spring,  and  hence  it  cannot 
sell  or  dispose  of  the  water,  nor  can  it  make 
use  of  the  water  for  any  purpose  whatever. 
It  has  the  right  to  conduct  it  by  proper  drain- 
age, onto  the  lands  of  the  appellee,  to  whom 
it  belongs,  and  who  may  dispose  of  it  as  she 
pleases.  The  appellant's  appropriation  of  the 
land  interferes  with  and  changes  the  manner 
of  the  appellee's  use  of  the  spring,  and  to 
that  extent  she  is  Injured.  Plank  Road  Com- 
pany V.  Braden,  172  Pa.  460,  33  AtL  562,  was 
a  bill  filed  by  a  road  company,  having  the 
right  of  eminent  domain,  to  prevent  the  own- 
er of  premises  through  which  the  company 
had  condemned  a  right  of  way  from  interfer- 
ing with  a  spring  within  the  limits  of  the 
right  of  way.  It  was  there  held  that  the  tit- 
tle to  the  water  of  the  spring  was  in  the  own- 
er of  the  fee,  and  tnat  he  had  the  right  to 
use  the  whole  of  the  water,  to  conduct  it  by 
pipes  wherever  he  desired,  to  consume  It  to 
sell  it  or  to  waste  It  In  delivering  the  opin- 
ion Mr.  Justice  Williams  says  (page  466  of 
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172  Pa.,  page  562  of  33  Atl.) :  "The  plaintiff's 
easement  qualified  the  manner  In  wblcb  the 
defendant  might  use  his  spring,  but  It  did  not 
qualify  hla  title.  The  title  was  as  absolute 
and  unqualified  to  the  water  as  to  the  rocks 
out  of  which  it  Issued,  and  the  defendant 
had  the  right  to  take  it  where  he  pleased 
and  use  It  as  he  pleased.  MUls  on  Emi- 
nent Domain,  p.  70.  He  had  no  right  to 
use  it  In  such  a  manner  as  to  inflict  injury 
on  the  plaintiff's  roadbed,  but  he  had  the 
right  to  use  the  whole  of  ^t,  to  conduct  It  by 
pipes  wherever  he  desired,  to  consume  it,  to 
sell  it,  or  to  waste  it  The  plaintiff  has  no 
easement  in  the  spring.  It  has  a  right  of  way 
for  public  travel  over  the  laud  upon  which 
the  waters  of  this  spring  descended,  And  for 
the  purpose  of  preserving  its  roadbed  in  a 
condition  suitable  for  travel  it  may  drain  the 
water  off.  The  right  is  one  of  drainage  of  the 
roadbed  only.  It  Is  not  a  right  to  appro- 
priate, or  to  take  exclusively  possession  of, 
the  spring  itself,  or  to  exclude  the  owner 
therefrom.  Mills  on  Eminent  Domain,  p.  71. 
*  •  •  (Page  4G7  of  172  Pa.,  page  562  of 
33  Atl.)  The  corporation  has  a  roadway  at 
the  side  of  which  the  defendant  has  a  spring. 
E^ch  must  so  use  Its  own  as  to  Inflict  no  un- 
necessary injury  on  the  other,  but  neither  can 
forcibly  exclude  the  other  from  what  is  his 
-own.  •  •  •  The  corporation  may  drain 
its  road,  but  it  cannot  in  the  exercise  of  the 
Tight  of  drainage  take  forcible  possession  of 
this  spring,  exclude  the  owner  from  access  to 
it,  and  transport  It  for  Its  own  use  or  the 
use  of  any  other  person  off  the  owner's  land." 
It  follows  therefore  that.  In  assessing  the 
'damages  sustained  by  the  appellee,  she  Is  not 
entitled  to  the  value  of  the  spring.  The  title 
to  it  remains  in  her,  and  its  water  may  be 
used  by  her.  While  this  Is  true,  yet  her  use 
ot  the  water  of  the  spring  may  be  interfered 
with  by  the  use  of  the  land  by  the  appellant 
•company,  and  for  that  she  Is  entitled  to  be 
■compensated.  As  we  have  seen,  the  company 
'has  the  right  to  the  exclusive  possession  of 
:the  land  for  railroad  purposes,  and  it  may  In- 
terfere with  the  spring  and  the  use  of  It  by 
the  owner  of  the  land  to  any  extent  found 
necessary  in  the  use  of  Its  right  of  way  for 
such  purposes.  It  has  the  right  to  occupy 
the  whole  width  of  Its  right  of  way,  Includ- 
ing the  ground  from  which  the  water  Issues 
In  this  spring,  and  place  thereon  its  tracks 
or  any  structures  necessary  In  the  operation 
-of  Its  road.  It  may  therefore  prevent  the  ap- 
pellee from  taking  the  water  directly  from 
the  place  It  Issues  from  the  ground  by  de- 
positing dirt  or  erecting  structures  thereon. 
'The  manner  of  using  the  spring,  her  proper- 
ty, is  therefore  Interfered  with  by  the  appel- 
lant's appropriation  of  the  land,  and  to  the 
-extent  of  her  Injury  she  la  entitled  to  com- 
pensation. The  amount  of  the  damages  will 
'depend  upon  the  extent  of  the  Injury,  which, 
•of  course,  must  be  made  to  appear  by  evi- 
-dence.  If  the  use  to  which  the  appellant  puts 
i:his  part  of  Its  right  of  way  should  destroy 


the  spring,  the  appellee  must  be  awarded 
compensation  for  the  value,  of  It  In  Wheat- 
ley  V.  Baugh,  25  Pa.  528,  533,  64  Am.  Dec 
721,  Chief  Justice  £«wl8,  delivering  the  opin- 
ion, said:  "The  owner  of  land  on  which  a 
spring  issues  from  the  earth  has  a  perfect 
right  to  it  against  fill  the  world,  except  those 
through  whose  land  it  comes.  He  has  even 
a  right  to  it  as  against  them,  until  it  comes 
In  conflict  with  the  enjoyment  of  their  own 
property.  •  •  •  Even  a  railroad  corpora- 
tion, armed  by  law  with  the  right  of  eminent 
domain,  and  having  power  to  take  private 
property  for  the  construction  of  its  road,  is 
answerable  to  the  owner  of  a  spring  for  de- 
stroying it  although  Its  destruction  be  caus- 
ed by  excavations  on  the  land  of  an  adja- 
cent proprietor." 

3.  In  condemnation  proceedings  a  railroad 
company.  In  the  exercise  of  its  right  of  emi- 
nent domain,  secures  not  only  the  surface  of 
the  land,  bift  also  so  much  of  the  underlying 
minerals  as  may  be  necessary  to  support  the 
surface.  The  company's  entry  upon  the  land 
Is  au  appropriation  of  the  subjacent  strata  of 
cohI  or  other  minerals  so  far  as  necessary  to 
8U])iK>rt  the  surface  for  any  purpose  to  which 
it  may  be  put  for  railroad  uses.  Penn  Gas 
Coal  Company  v.  Gas  Company,  131  Pa.  522, 
19  Atl.  933 ;  Davis  v.  Gas  Company,  147  Pa. 
130,  23  Atl.  218.  In  the  former  case  a  bill 
was  filed  by  the  plaintiff,  a  coal  company,  to 
restrain  the  defendant  gas  company  from  lay- 
ing Its  pipes  through  the  surface  of  the  land, 
owned  by  another  party,  until  the  filing  .'nd 
approval  of  an  adequate  bond  to  the  pla'ji- 
tiff  company  securing  payment  of  any  dam- 
ages which  might  accrue  to  It  The  owner  of 
the  land  had  granted  the  coal  to  the  plaintiff 
company  and  released  his  right  to  the  support 
of  the  surface,  thereby  enabling  the  company 
to  remove  all  the  coal  without  regard  to  the 
effect  upon  the  surface.  The  trial  court  re- 
fused the  Injunction,  but  this  court  reversed 
and  directed  the  court  to  require  the  gas  com- 
pany to  file  the  bond.  Mr.  Justice  Williams, 
delivering  the  opinion,  said  (page  533  of  131 
Pa.,  page  933  of  19  Atl.) :  "The  right  of  emi- 
nent domain  cannot  be  abridged  or  defeated 
by  the  contracts  between  the  private  owners, 
or  by  the  release  of  the  owner  of  the  surface. 
An  entry  by  the  state  upon  the  surface  Is  an 
entry  upon  the  subjacent  strata  so  far  as 
they  are  necessary  to  support  the  surface  for 
the  purposes  of  the  canal,  railroad,  pipe  line, 
or  other  structure  to  be  built  thereon.  If  the 
corporation  making  the  entry  has  no  knowl- 
edge that  the  right  of  support  has  been  re- 
leased, or  If  It  falls  for  any  reason  to  tender 
a  bond  to  the  owner  of  the  coal,  the  remedy 
of  the  owner  is  by  bill  to  restrain,  or  by  a 
proceeding  to  obtain  an  assessment  of  the 
damages  sustained."  In  that  case  It  Is  dis- 
tinctly ruled  that  both  the  surface  and  coal 
owner  are  entitled  to  compensation  for  the 
Injury  sustained  by  the  appropriation  of  the 
right  of  way. 

In  the  case  In  hand  the  owner  of  the  sur- 
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face  had,  prior  to  tbe  appropriation  of  the 
land,  conveyed  the  coal  underlying  the  sur- 
face, with  sufficient  mining  rights  to  enable 
the  grantee  to  remove  all  the  coal,  regardless 
of  Its  effect  upon  the  surface.  If  any  part 
of  the  coal  was  necessary  for  the  support  of 
the  surface,  occupied  by  the  appellant  com- 
pany, the  owner  of  the  coal  is  entitled  to  com- 
pensation. When  therefore  the  company  en- 
tered and  appropriated  the  land  for  Its  right 
of  way.  It  was  required  to  compensate  both 
the  owner  of  the  surface  and  the  owner  of 
the  coal  for  the  damages  resulting  from  the 
appropriation.  The  owner  of  each  Is  entitled 
to  damages  to  the  extent  of  his  holdings,  and 
it  is  apparent  that  the  amount  of  damages  to 
which  the  owner  of  the  surface  la  entitled 
will  depend  upon  the  Interest  she  has  in  tbe 
land.  The  extensive  mining  rights  which  she 
granted  to  the  purchaser  of  the  coal  might 
affect  the  Interest  or  estate  which  she  has 
in  the  land.  Those  rights  belong  to  the  own- 
er of  the  coal  and  must  be  considered  as  a 
part  of  his  property  in  estimating  the  dam- 
ages done  him  by  the  company  in  appropriat- 
ing the  right  of  way.  It  therefore  follows 
that  a  witness  in  testifying  to  the  amount  of 
damages  due  tbe  owner  of  the  coal  or  the 
owner  of  the  surface  must  be  acquainted  with 
the  title  of  the  party  seeking  to  recover  dam- 
ages. In  testifying  in  the  action  brought  by 
tbe  owner  of  the  surface,  he  should  be  in- 
formed that  the  ownership  o^  cue  coal  and 
mining  rights  is  In  another,  and  that  fact 
should  be  taken  into  consideration  by  tbe  wit- 
ness if  the  appellant's  appropriation  imposed 
any  servitude  on  tbe  coal.  Tbe  statement  of 
the  fact  will  not,  as  appellee  seems  to  think, 
confuse  tbe  witness.  Counsel  need  not  read 
from  tbe  deed  the  mining  rights.  The  mere 
statement  that  the  coal  and  the  right  to  re- 
move It  all  regardless  of  the  effect  upon  the 
surface  is  sufficient  information  for  the  wit- 
ness. He  will  then  have  the  requisite  knowl- 
edge of  the  titles  to  enable  blm  to  testify  In- 
telligently. 

4.  Tbe  fourth  assignment  of  error  is  not 
sustained.  The  objection  was  made  to  the 
competency  of  the  testimony  offered,  and  not 
to  the  comxKtency  of  the  witness.  It  was  cer- 
tainly competent  to  show  tbe  damages  sus- 
tained by  the  appellee,  and  that  Is  all  there 
is  in  tbe  question. 

The  answer  of  the  witness  complained  of  In 
the  fifth  assignment  of  error  should  have  been 
stricken  out  The  fact  that  tbe  witness  would 
not  wish  to  own  tbe  farm,  after  tbe  appel- 
lant's ai>proprlation  of  the  right  of  way,  was 
immaterial  as  affecting  the  damages. 

The  testimony  complained  of  in  the  sixth 
assignment  of  error  was  stricken  out,  and 
hence  the  assignment  need  not  be  considered. 

So  far  as  the  matters  complained  of  In  the 
assignments  are  in  conflict  with  this  opinion, 
they  are  sustained,  and  the  judgment  is  re- 
versed with  a  venire  facias  de  novo. 


(BS  Pa.  <7J) 
COLLINS  et  aL  v.  CLOUGH  et  al. 
(Supreme  Court  of  Pennsylvania.    Jan.  4, 1909.) 

1.  BouifDABiEs  (J  !•)  — Adjacent  Tracts  — 
Pbiob  Location. 

Where  the  division  line  between  adjoining 
tracts,  alike  claimed  under  original  warrants, 
is  disputed,  and  that  line  once  a8certaine4  is  a 
determininK  factor,  tbe  first  thing  to  do  la  to 
ascertain,  If  possible,  which  of  the  tracts  was 
first  located. 

[£!d.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  I  1;    Dec.  Dig.  t  l.*l 

2.  BOUNDABTES  (S  40*)— QUESTIONS  FOB  JuBT. 

Where  plaintiffs  in  ejectment  claimed  under 
one  warrant  and  defendants  under  three,  and 
the  return  sbowe  that  all  were  surveyed  on  the 
same  day,  and  tbe  return  of  defendants'  surveys 
calls  for  plaintiffs'  warrant  as  its  bonndary  and 
adjoiner  on  the  northeast  while  the  retnm  of 
plaintiffs'  survey  calls  for  vacant  land  on  the 
southwest,  tbe  court  should  have  held  as  a  matr 
ter  of  law  that  priority  of  location  was  with 
plaintiffs,  and  the  qnestfon  should  not  have  been 
submitted  to  the  jury. 

(Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  {  196 ;  Dec.  Dig.  S  40.*] 

3.  BOUNDABIES  ({  8*)— CAIXS  TOB  ADJOIHBBS 

— CONTBOLIJNO  OTHEB   EX,EUENT8. 

As  the  calls  In  surveys  for  trees  and  other 
objects  indicating  comers  are  conclusive  with 
respect  to  such  comers,  so  calls  for  adjoiners. 
as  like  declarations  of  tbe  surveyor,  that  such 
adjoining  tracts  had  previously  been  located,  are 
equally  conclusive  of  tbe  facts  declared. 

[Bid.  Note. — ^For  other  cases,  see  Boundaries, 
Cent  Dig.  H  SO-^;   Dec.  Dig.  S  8.*} 

4.  BOTTNDABIKS   ({  S*)— MABKKD   LINKS— COIT- 

IBOLUHO  Othkb  Elements. 

The  survey  of  an  independent  separate 
member  of  an  established  block  of  surveys  Is  to 
be  located  by  the  work  of  the  surveyor  found 
upon  the  ground,  If  it  cab  be  traced;  that  i^ 
by  its  own  marks  and  monuments,  aided,  if  need 
be,  by  the  legal  presumption. 

[Bd.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  B  2&-29;   Dec.  Dig.  I  8.*] 
6.  BOUNDABIEB  (S  3*)  —  CoNntoi.  or  MoifXT- 

MENTS. 

Where  admitted  marks  and  monuments  are 
found  answering  the  calls  of  a  survey,  they  es- 
tablish conclusively  the  location. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  88  14-19 ; '  Dec.  Dig.  §  3.*J 

6.  Bound  ABIES  ({  5*)  —  Monttuerts  —  Effect 
OF  Loss. 

Where  some  only  of  the  original  marks  and 
monuments  answering  the  calls  of  a  survey  can 
be  found,  it  is  entirely  competent  to  show  that- 
others  answering  the  calls  did  at  one  time  exist 
and  where,  and,  if  the  testimony  fails  to  supply 
them  all,  the  legal  presumption  will  simply  those 
unaccounted  for. 

[Ed.  Note,— For  other  cases,  see  Boundaries, 
Cent  Dig.  S  46;   Dec  Dig.  S  5.*] 

7.  BOUNDABIES   (i   3*)— CAXXS   FOB   ADJOINEBB 

— Contboli,ino  Otheb  elements. 

It  is  only  in  the  absence  of  marks  and 
monuments  upon  the  ground  and  the  total  fail- 
ure of  the  evidence  to  supply  them  that  recourse 
can  be  had  to  the  lines  and  calls  of  a  block 
of  surveys,  or  the  lines  and  calls  of  any  junior 
member  of  the  block,  or  any  other. 

f£]d.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  88  30-33 ;    Dec.  Dig.  f  3.*] 

8.  BOUNDABIES  (I  41*)-^UKmON8  FOB  JUBT. 

Where,  in  ejectment  it  conclusively  appear- 
ed that  plaintiffs'  tract  had  been  first  located  as 
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a  separate  member  of  a  block  of  aarveya,  and 
plaintiffs  offered  evidence  to  show  that  there 
were  upon  the  ground  monnments  answering  the 
calls  of  the  survey,  and  that  other  monuments 
had  at  one  time  existed  answering  other  calls, 
It  was  error  to  submit  to  the  jury  both  the 
question  of  priority  of  location  and  the  existence 
of  monnments  sumcient  to  locate  the  survey,  for 
the  true  and  only  issue  was  whether  there  had 
been  fhown  marks  upon  the  ground  made  by 
the  surveyor  from  which  plaintitFs'  location  conld 
be  detemained. 

[lid.  Note. — For  other  cases,  see  Boundaries, 
Gent  Dig.  I  206 ;   Dec.  Dig.  {  41.*] 

9.  Evidence  (§  121*)— Res  Gesta— Dkoi.asa- 

noRS  or  Deceased  Sukvetob. 

Declarations  of  deceased  surveyors  are  ad- 
missible, not  to  establish  reputation,  but  solely 
on  the  ground  of  their  being  part  of  the  res 
gestie,  and,  to  be  competent,  must  have  been 
made  upon  the  land. 

[Eld.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  J  307;  Dec.  Dig.  S  121.*] 

1(X  Evidence   ({    121*)  —  Declabationb  — 

Boundaries— Field  Notes. 

The  field  notes  of  a  deceased  surveyor  are 
admissible  as  declarations  contemporaneous  with 
the  woiic  done  on  the  ground,  provided  they  are 
authenticated  in  some  way  other  than  by  the 
mere  subsequent  declaration  of  the  surveyor  him- 
self. 

[Ed.'  Note.— For  other  cases,  see  Evidence, 
Cent  Di«.  I  S09;   Dec.  Dig.  I  121.*] 

Appeal  from  Court  of  Common  Pleas,  For- 
est County. 

Ejectment  by  T.  D.  Collins  and  others 
against  lu  S.  Clough  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeaL  Re- 
versed. 

Argued  before  MITCHELL,  O.  J,  and 
FEULi,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Thomas  H.  Murray,  A.  L.  Cole,  Ritchie  & 
Carrlnger,  and  C.  Z.  Gordon,  for  appellants. 
S.  P.  Wolverton,  D.  I.  Ball,  A  C.  Brown,  W.( 
D.  Hinckley,  W.  B.  Rlc^  and  J.  H.  Alexan- 
der, for  appellees. 


STEWART,  J.  Whe"h  the  true  division  line 
between  two  or  more  adjoining  tracts,  alike 
claimed  under  original  warrants,  is  the  sub- 
ject of  dispute,  and  that  line  once  ascertain- 
ed is  a  determining  factor,  the  first  thing  to 
do  Is  to  ascertain.  If  possible,  which  of  the 
two  tracts  was  first  located.  In  an  issue  such 
as  this  the  party  holding  under  the  earlier 
location  has  certain  advantage  resulting 
therefrom,  since  the  prior  location  limits  the 
call  of  the  Junior,  however  much  such  limita- 
tion may  dlsapixiint  To  state  this  case:  The 
plaintiffs  claim  that  the  land  in  controversy 
is  included  within  the  limits  of  warrant  No. 
5266,  one  of  a  series  of  warrants  issued  to 
George  Mead,  February  26,  1794,  and  return- 
ed as  surveyed  and  located  April  26,  1794.  A 
series  of  warrants  had  been  issued  to  Jona- 
than Mifflin  22  days  before  the  Mead  war- 
rants were  Issued.  Defendants  hold  under 
warrants  Nos.  5104  and  5101  of  the  former 
series,  and  No.  5882  of  the  Mead.    These  Mif- 


fiin  warrants,  though  Issued  earlier  than  the 
Mead,  were  returned  the  same  day  to  the 
land  office,  and  the  return  shows  that  all, 
both  Mifflin  and  Mead,  were  surveyed  the 
same  day,  April  26,  1794.  Defendants  daim 
that  the  land  in  controversy  is  properly  in- 
cluded within  the  limits  of  their  three  war- 
rants which  as  located  adjoin  each  other. 
The  plaintiffs'  location  is  Immediately  above ; 
that  is,  to  the  northeast  of  defendants'  tracts. 
Their  relative  positions  are  about  as  here  in- 
dicated: 

6       13  6    16 

5104    I        6101        I     51S2 

The  actual  work  required  in  making  tfiese 
surveys,  together  with  the  others  returned  as 
of  the  same  date,  seems  to  suggest  inaccuracy 
in  the  statement  that  all  the  surveys  were 
made  on  the  same  day;  yet,  accepting  the 
statement  aa  correct,  some  one  tract  most 
have  had  priority  of  location  over  all  the  oth- 
ers, and  each  excepting  the  last,  priority  over 
some  other ;  for  there  could  be  no  such  thing 
as  simultaneous  surveys,  and  it  matters  not 
whether  the  difference  between  them  be  meas- 
ured by  hours  or  days.  If  No.  5266  had  the 
earlier  location,  its  boundary  lines  on  the 
southeast  thus  established  would  determine 
the  controversy.  If  defendants'  tracts  were 
located  before  No.  6266,  then  their  northeast 
boundary  wherever  established  would  deter- 
mine it  Which  was  the  earlier  was  a  pre- 
liminary question,  provided  the  evidence  war- 
ranted a  legal  conclusion  with  respect  to  it 
If  not  it  became  a  question  which  the  Jury 
could  alone  decld& 

The  facts  were  these:  The  return  of  the 
survey  of  defendants'  opposing  warrant  for 
No.  5101,  the  whole  of  which  lies  southwest 
of  No.  5266,  calls  for  George  Mead  tract  No. 
5266  as  Its  boundary  and  adjolner  .on  the 
northeast  The  opposing  warrant  No.  S282 
calls  in  part  for  the  sam^  boundary  on  the 
northeast,  and  that  of  No.  6104  calls  for  land 
of  George  Mead  generally  as  its  boundary, 
whilst  No.  6^66  calls  for  vacant  land  on  its 
southwest  What  other  conclusion  Is  possible 
from  this  than  that  No.  5266  must  have  been 
located  before  the  others  were  surveyed? 
How  could  its  southern  line  become  the 
northern  boundary  of  the  other  tracts,  ex-, 
cept  it  has  been  first  located.  Then,  too,  the 
fact  that  while  the  return  of  No.  5266  shows 
that  on  three  sides  it  was  bounded  by  specific 
Individual  surveys  of  Mead  warrants  accord- 
ing to  their  number,  the  call  is  for  vacant 
land  on  the  side  where  defendants'  land  ad- 
joins, clearly  indicates  that  the  warrants  for 
defendants'  lands  had  not  then  been  laid.  _ 
Gratz  V. "  Hoover,  16  Pa.  232.  In  Salmon  ' 
Creek  Lumber  Co.  v.  Dusenberry,  llO  Pa.  446, 
1  Atl.  635,  Mr.  Justice  Gordon  says,  speaking 
of  Just  such  calls  as  we  have  here:  "They 
are  part  and  parcel  of  the  survey,  and  as  in- 
fallibly Indicate  adjolner,  and  the  adoption 
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of  the  lines  of  Bndi  kdjolner,  as  do  the  calte 
for  treies  and  other  objects  indicate  comers 
and  coQTses  of  lines  on  the  ^ound."  As  the 
calls  In  surveys  for  trees  and  other  objects 
Indicating  corners  are  oonclusive  with  respect 
to  such  comers,  so  calls  for  adjolners,  as 
like  declarations  of  the  surveyor,  that  such 
adjoining  tracts  had  previoosly  been  located, 
are  equally  conclasive  of  the  facts  declared. 
This  being  the  situation,  the  court  should 
have  held  as  a  matter  of  law  that  priority  of 
location  was  with  the  plalntifCs.  With  noth- 
ing to  support  a  dalm  for  priority  in  any  of 
the  tracts  under  which  defendants  hold,  ex- 
cept the  bare  presumption  that  the  surveyor 
located  his  warrants  in  the  order  in  which 
they  were  Issued,  because  of  his  direction  so 
to  do,  a  finding  by  the  jury  In  their  favor  on 
this  bare  presumption  In  the  face  of  the  posi- 
tive and  unchallenged  declarations  which  ap- 
pear on  the  face  of  his  returns  that  he  had 
disregarded  these  directions  could  not  be  sus- 
tained. 

PlalntUfs'  third  request  for  instructions 
was  as  follows:  "The  question  In  this  case 
for  the  jury  to  determine  is  the  true  location 
of  the  southwest  line  of  No.  5266."  And  this 
correctly  indicated  the  one  governing  fact 
It  should  have  been  unequivocally  affirmed; 
but.  Instead,  the  affirmance  was  conditioned 
on  the  jury  finding  that  the  line  had  been  lo- 
cated prior  to  the  location  of  the  tracts  ad- 
joining which  are  alleged  to  interfere.  This 
was  error,  and  the  eleventh  assigument  which 
complains  of  it  is  sustained.  So  to  the  assign- 
ments which  complain  of  those  portions  of 
the  charge  in  which  the  question  of  priority 
of  location  as  between  these  warrants  was 
submitted  to  the  jury. 

With  the  question  of  priority  of  location 
settled,  it  would  yet  remain  with  the  plain- 
tiffs to  show  that  the  original  location  of  the 
warrants  under  which  they  claim  embraces 
the  disputed  territory.  The  law  indicates  in 
no  uncertain  way  the  kind  of  evidence  requir- 
ed for  the  purpose,  and  makes  clear  distinc- 
tion between  what  is  best  and  what  but  sec- 
ondary. Involved  In  the  very  Idea  of  priority 
is  that  of  separate  Individual  location.  We 
are  then  dealing  here  with  a  survey  actually 
made  of  an  independent,  separate  member  of 
an  established  block.  Such  a  survey  Is  to  be 
located  by  the  work  of  the  surveyor  found  up- 
on the  ground.  If  It  can  be  traced;  in  other 
words,  by  Its  own  marks  and  monuments,  aid- 
ed, if  need  be,  by  the  legal  presumption.  Fer- 
guson V.  Bloom,  144  Fa.  549,  23  AU.  49. 
Where  admitted  marks  and  monuments  are 
found  answering  to  the  calls  of  the.  survey, 
they  established  conclusively  the  location. 
As  has  been  said,  these  are  the  official  foot- 
stqte  of  the  deputy  surveyor,  and  are  there- 
fore the  highest  and  best  evidence  of  the  true 
location.  If  some  only  of  these  original  marks 
and  monuments  can  be  found,  it  Is  entirely 
competent  to  show  that  others  answering  to 
the  calls  did  at  one  time  exist,  and  where. 
Ilvtbe  testimony  falls  to  supply  them  all,  the 


legal  presumption  wQI  supply  those  unac- 
counted for.  It  Is  only  In  the  absence  of  such 
marks  upon  the  ground,  and  the  total  failure 
of  the  evidence  to  supply  them,  that  recourse 
can  be  had  to  the  lines  and  calls  of  the  block, 
or  the  lines  and  calls  of  any  junior  member 
of  that  block  or  any  other.  Both  these  meth- 
ods cannot  be  resorted  to  at  the  same  time. 
Ferguson  v.  Bloom,  144  Pa.  549,  23  Atl.  49; 
Grler  v.  Penna.  Coal  Company,  128  Pa.  79,  18 
AO.  480.  The  plaintiffs  do  not  contend  that 
the  evidence  adduced  by  them  establishes  all 
the  monuments  called  for  In  their  survey  as 
existing  at  the  present  time;  but  they  insist 
that  between  such  as  they  have  shown  to  ex- 
ist and  those  which  their  evidence  shows  once 
existed  their  true  southeast  line  was  estab- 
lished In  the  only  legal  way  that  it  could  be 
determined.  In  view  of  the  ruling  already 
made,  It  Is  unnecessary  to  state  any  more 
specifically  the  claim  made  by  the  plaintiffs. 
To  do  so  would  require  a  review  of  the  evi- 
dence, and  there  is  nothing  in  the  case  that 
calls  for  that  It  is  enough  to  say  that  the 
evidence  offered  by  the  plaintiffs  was  suffi- 
cient to  carry  the  case  to  the  jury.  If  credit- 
ed by  the  jury,  it  established  a  prima  facie 
case  entitled  to  prevail,  except  as  overcome 
by  defendants'  testimony.  Now,  the  defend- 
ants were  under  the  same  limitations  with 
respect  to  their  evidence  as  the  plaintiffs. 
The  way  was  oi)en  to  them  to  refute  the 
plaintiffs'  claim  that  there  were  upon  the 
ground  monuments  answering  to  the  calls  of 
the  survey,  and  to  assail  the  evidence  upon 
which  the  plaintiffs  relied  to  show  that  other 
monuments  at  one  time  listed,  though  now 
obliterated,  answering  to  the  other  calls ;  and 
this  was  the  only  proper  line  of  defense. 
With  priority  of  location  established  for  tract 
No.  5266  as  a  8^[>arate  member  of  Its  bIo<dc, 
untU  It  appeared  that  It  was  not  possible  to 
fix  Its  true  location  by  work  of  the  surveyor 
on  the  ground,  neither  the  line  of  the  block  of 
which  it  was  a  member  nor  the  lines  of  any 
members  of  that  block  or  any  other  could  be 
appealed  to.  The  defense  proceeded  on  the 
assumption  that  It  was  for  the  jury  to  decide 
which  party  had  established  the  earlier  loca- 
tion ;  and  defendants'  principal  effort,  instead 
of  being  directed  to  a  refutation  of  the  evi- 
dence for  plaintiffs  with  respect  to  the  work 
upon  the  ground,  and  its  sufficiency  for  pur- 
poses of  location,  was  expended  fruitlessly  on 
something  which  belonged  to  the  court,  and 
not  the  jury,  to  decide.  It  was  to  this  end, 
the  establishment  of  an  earlier  survey,  that 
much  if  not  all  the  evidence  adduced  by  de- 
fendants was  offered.  Could  the  effort  have 
Succeeded,  an  end  to  the  controversy  would 
at  ODCe  have  been  reached,  since  the  northern 
line  of  defendants'  survey  as  laid  by  the  sur- 
veyor is  not  in  dispute.  If  the  senior  survey, 
it  would  halt  Imperatively  No.  6266  as  the 
junior  SBTvey.  But  this. could  not  be.  The 
accuracy  of  the  return  to  the  survey  of  No. 
5266  was  not  Impeached,  and  the  return  con- 
clusively established  priority  in  it    The. re- 
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■nit  of  It  all  was  that  the  caoe  was  aabmltted 
to  the  Jury  on  a  false  Issue,  in  a  charge 
which,  had  the  Issue  been  what  the  court  sup- 
posed, would  have  been  unexceptionable.  Be- 
cause the  Issue  was  misconceived,  the  charge 
must  be  regarded  as  Inadequate,  and  the  twen- 
ty-first assignment  of  error  be  sustained.  The 
true  and  only  Issue  was:  Did  the  evidence 
show  marks  upon  the  ground  made  by  the 
surveyor  from  which  the  location  of  No.  5266 
could  be  determined?  If  It  did,  then,  If  such 
location  would  Include  the  disputed  territory, 
plaintiffs  would  be  entitled  to  the  verdict  If 
it  did  not,  then,  since  It  was  upon  such  evi- 
dence that  plaintiffs'  case  wholly  rested,  the 
plaintiffs  would  necessarily  fall.  A  like  re- 
sult would  follow,  of  course.  If  location  were 
established  and  the  disputed  territory  fell 
without  the  plaintiffs'  lines. 

Since  the  case  must  be  again  tried,  the 
question  raised  In  the  first  and  second  as- 
signments of  error  calls  for  an  expression 
of  view.  F.  F.  Whlttekln,  a  witness  called 
by  plaintiffs,  having  testified  that  In  1882  he 
ran  certain  lines  upon  the  ground  in  dispute, 
it  was  proposed  to  prove  by  hUn  that  Mr. 
Irwin,  <  a  surveyor  of  large  experience,  who 
had  surveyed  on  the  land  and  lines  to  which 
the  testimony  of  the  witness  referred,  bad 
furnished  him  certain  field  notes,  and  that 
with  the  use  of  these  the  witness  went  upon 
the  ground  and  located  the  lines,  or  some  of 
them,  to  which  he  has  testified,  and  found 
the  field  notes  to  correspond  with  the  loca- 
tl(«  he  had  given.  Another  offer  -  was  to 
prove  by  the  son  of  the  said  BIchard  Irwin, 
himself  a  surveyor,  that  he  had  custody  of 
his  father's  field  notes  after  the  latter's  de- 
cease; but  that  they  have  since  been  lost; 
that  his  father  identified  certain  monuments 
he  found  on  the  ground  as  the  original  course 
of  No.  5266;  that  the  line  dating  to  1836  is 
the  line  with  the  peculiar  marks  of  Bichard 
Irwtn;  and  that  he  tocated  No.  5266  by  his 
survey  as  it  is  now  claimed  to  be  located  by 
the  plaintiff.  These  offers  were  rejected  be- 
cause the  declarations  proposed  to  be  proved 
were  not  made  on  the  ground.  That  declara- 
tions of  a  deceased  owner  with  respect  to 
boundary  are  competent  evidence  only  when 
made  on  the  ground  is  admitted;  bBt  it  Is 
contended  that  such  limitation  ought  not  to, 
and  does  not,  apply  to  the  declarations  of  de- 
ceased surveyors.  If  the  rule  be  as  asserted 
by  the  learned  Judge  in  rejecting  the  offer. 
Its  reasonableness  may  be  safely  assumed. 
We  need  only  concern  ourselves  to  inquire 
whether  the  law  In  Pennsylvania  makes  the 
distinction  here  set  up.  Boimdary  Is  one  of 
the  excepted  Issues  wherein  reputation  and 
hearsay  of  deceased  persons  are  received  In 
evidence.  The  offer  here,  however,  was  not  to 
idiow  r^ntatlon,  but  specific  statements  of 
one  since  deceased  as  to  what  be  actually 
found  when  making  his  survey.  Hie  dlstlno 
tlon  is  not  unimportant.  The  rules  govern- 
ing hearsay  evidence  with  respect  to  reputa- 
tion are  not  the  rules  which  govern  where 


the  offer  to  to  prftw  Ind^tendent  facts  bx 
hearsay  evidence.  Declarations  of  deceased 
owners  and  surveyors  are  admissible  only  as 
they  speak  to  such  independent  facts,  not  as 
establishing  reputation,-  but  as  tendlD«  to  es- 
tablish certain  relevant  facts  which  because 
of  the  lapse  of  time  are  not  susceptible  of 
more  direct  proof.  It  to  true  historically 
that,  when  this  exception  to  the  general  role 
was  first  allowed,  no  other  limitations  were 
Imposed  except  that  It  must  be  first  made  to 
appear  that  the  declarant  bad  peculiar  means 
of  knowing  the  facts  to  which  he  spoke,  and 
had  no  interest  to  misrepresent.  But  it  is 
equally  true  that,  when  the  exceptions  came 
to  be  applied  in  Pennsylvania,  It  was  with 
quite  another  limitation,  which  naturally 
narrowed  its  field  of  operation,  viz.,  that  the 
declarant  must  have  been  on  the  land  at  the 
time  the  declaration  was  made,  and  engaged 
at  the  time  in  pointing  out  the  boundaries 
of  the  land.  Mr.  Wigmore  in  bis  valuable 
treatise  on  Evidence,  f  1567,  speaking  of  this 
additional  limitation,  says  it  Is  purely  a 
Massachusetts  variant,  "which  has  since  un- 
fortunately been  adopted  thence  by  Maine, 
New  Jersey,  Pennsylvania,  and  perhaps  in 
other  Jurisdictions  also."  Our  reference  here 
to  this  text  is  more  especially  to  show  the 
reason  on  whldi  the  additional  limitation  or 
restriction  which  the  author  deprecates  to 
based.  In  the  section  preceding  the  one  from 
which  we  have  quoted,  the  autnor  states  that 
in  some  Jurisdictions  individual  statements 
taken  solely  on  the  credit  of  the  individual 
declarant  were  Justified  under  what  he  calls 
the  reputation  exception;  while  in  Maasacbu- 
setts  the  res  gestae  doctrine,  whether  lo  the 
general  and  loose  sense  of  something  done,  or 
in  some  special  relation  to  an  adverse  pos- 
sessor's declaration,  was  regarded  as  cover- 
ing these  statements.  Here  we  have  the 
variance  and  the  reasons  for  it  clearly  Indi- 
cated. In  some  Jurisdictions  the  declara- 
tions are  admitted  on  one  principle,  and  in 
others  on  a  wholly  different  one.  In  the 
Jurisdiction  in  which  the  declarations  are  ad- 
mitted under  the  reputation  exception  all 
that  Is  required  Is  that  the  declarant  be 
shown  to  have  had  peculiar  means  of  knowl- 
edge of  the  fact,  and  without  any  interest  to 
misrepresent  in  the  Jurisdictions  where  the 
declarations  are  admitted  on  the  principle  of 
res  gestie,  they  must  be  shown  to  have  been 
made  while  in  the  act  of  pointing  out  the 
boundary  or  determining  the  line,  which 
must  necessarily  have  occurred  on  the 
ground.  If  this  be  the  true  history  of  the 
variance,  and  it  admits  of  no  question,  thai 
the  additional  limitation  called  the  variant 
would  not  only  seem  to  be  a  necessary  and 
logical  deduction,  but  it  so  well  accords  with 
the  established  principles  of  evidence  that  it 
would  be  far  more  correct  to  say  of  any  op- 
posing rule  that  It  was  ttie  variant 

The  general  rule  is  thus  stated  In  Best  on 
Evidence,  {  501:  "Allied  to  these  are  decla- 
rations In  the  regular  course  of  business,  of- 
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flee,  or  employment  by  deceased  penons  who 
had  personal  knowledge  of  the  facts,  and  no 
Interest  In  stating  an  untmth.  Bnt  the  mie 
as  to  the  admission  of  such  evidence  Is  con- 
fined strictly  to  the  particular  thing  If  it  was 
the  duty  of  the  person  to  do,  and,  nsltke  a 
statement  against  interest,  does  not  extend 
to  collateral  matters,  however  closely  con- 
nected with  that  being.  And  it  Is  also  a  rale 
with  regard  to  this  class  of  declarations  that 
fhey  must  have  been  made  contemporaneous- 
ly with  the  acts  of  which  they  relate."  If 
the  admission  of  declarations  of  person^  de- 
ceased can  be  Justified  only  on  the  ground  of 
res  gestK,  something  done  most  be  shown, 
and  it  must  appear  that  the  declarations 
were  made  in  connection  with  the  doing.  In 
the  case  of  declarations  of  deceased  owners, 
the  thing  done  would  be  the  pointing  out 
the  boundary;  in  those  of  deceased  survey- 
ors, the  professional  work  in  connection 
with  the  survey  of  the  land.  Both  Involve 
being  on  the  ground,  and  thus  we  have  ex- 
plained the  meaning  of  the  limitation  as  or- 
dinarily expressed.  Now  there  can  be  no 
question  but  that  in  Pennsylvania  while  evi- 
dence of  reputation  is  admitted  where  noth- 
ing better  is  obtainable  declarations  of  de- 
ceased owners  and  surveyors  are  admissible, 
not  to  establish  reputation,  but  solely  on  the 
ground  of  their  being  part  of  the  res  gest». 
In  Kennedy  v.  Lubold,  88  Pa.  246,  Agnew, 
G.  J.,  says,  with  reference  to  the  facts  of 
that  case:  "Herrlngton  in  1837,  and  Fenton 
lit  1838,  were  engaged  in  professional  acts; 
the  latter  locating  the  warrant  officially 
under  his  oath  of  office.  The  declarations  as 
to  the  comers  when  found,  blocked,  and 
counted  were  a  part  of  the  res  gestae,  and  so 
far  from  being  doubtful  evidence  Werie  com- 
petent  and  always  admitted  when  the  trans- 
action Is  old  and  the  surveyor  dead."  This 
being  the  ground  of  their  admissibility,  no 
reason  can  be  suggested  why  the  limitation 
should  not  be  the  same  in  case  of  surveyors 
as  in  the  case  of  owners.  So  much  for  the 
principle. 

Now  as  to  the  adjndlcatlons.  Counsel  say 
that  no  case  can  be  found  in  our  reports 
where  the  declarations  of  a  deceased  survey- 
or have  been  excluded  because  not  laid  on 
the  ground.  This  may  be  true;  bnt  it  is 
more  certainly  true  that  no  case  can  be  found 
in  which  the  declarations  of  a  deceased  sur- 
veyor not  made  on  the  ground  were  admitted. 
The  diligence  of  counsel  has  failed  to  dis- 
cover any  such  case.  They  rely  with  some 
confidence  on  Borongh  v.  Anderson,  40  Pa. 
514;  but  this  case  gives  no  .support  whatever 
to  their  contention.  The  declarations  there 
received  were  offered  In  connection  with  the 
general  plan  of  lots  in  which  the  public 
generally  were  Interested  The  case  distin- 
guishes very  clearly  between  declarations 
In  aid  of  private  rights,  and  those  affecting 
the  public  at  large,  and  the  decision  Is  made 


to  rest  on  snch  distinction.  "But,"  says  Beed, 
J.,  in  the  course  of  his  opinion,  "the  declara- 
tions of  a  deceased  surveyor  in  relation  to 
lines  run  or  plans  made  from  actual  survey 
are  clearly  evidence  In  an  Instance  like  the 
present,  which  concerns  a  matter  of  general 
if  not  public  interest"  A  careful  examina- 
tion of  our  cases  where  dedaraiUons  of  de- 
ceased parties  have  been  made  the  ground  of 
decision  or  conunent — and  they  are  numerous 
— will  show  conclusively  that  in  this  Juris- 
diction at  least  it  has  always  been  under- 
stood that  declarations  of  deceased  survey- 
ors, and  declarations  of  deceased  owners 
are  alike  subject  to  the  same  limitation; 
that  is  to  say,  in  either  case  to  be  admissible, 
they  must  be  shown  to  be  part  of  the  res 
gestae.  When  the  declarations  of  the  sur- 
veyor or  owner  are  so  far  separated  from  the 
occurrence  to  which  they  relate  as  not  to 
form  a  part  of  a  continuous  whole,  they  are 
properly  excluded.  This  ruling  would  admit 
the  field  notes  of  the  deceased  surveyor  as 
declarations  contemporaneous  with  the  work 
done  on  the  ground,  provided  they  were  au- 
thenticated in  some  other  way  than  by  the 
mere  subsequent  declaration  of  the  surveyor 
himself;  and  in  this  case  we  think  they 
were.  It  would  exclude  so  much  of  the  offer 
as  proposed  to  prove  the  later  verbal  state- 
ments of  Mr.  Irwin  to  his  son  as  to  what  he 
found  on  the  ground  when  engaged  in  making 
his  survey. 

Judgment  reversed,  and  venire  de  novo 
awarded. 

(aa  Pa.  6M) 
WHITB  T.  WBSTBRN  AI.LEX3HENY  B.  OO. 
(Supreme  Court  of  Pennsylvania.    Jan.  4,  1909.) 

1.  EvioENCE  (J  498%»)— Opinion  Evjobncb— 
Qdalifioation  of  witness. 

The  qualification  of  a  witness  to  express  an 
opinion  is  a  preliminary  question  to  be  passed 
upon  by  the  court  before  the  witness  is  permit- 
ted to  express  an  opinion. 

[Ed.    Note. — For   otbei   cases,    see    Evidence, 
Cent  Dig.  {  2290;    Dec.  Dig.  {  498%.*] 

2.  Evidence    (8   474*)— Opinion    Evidence— 

QlTALIFIOATIOn    TO    GlVB    OPINION  — LAND 
VAI.UE8. 

A  farmer  who  had  known  the  farm  throngh 
which  a  railroad  was  constructed  for  40  years, 
and  had  observed  the  improvements  and  quality 
of  the  land,  who  knew  the  boundaries,  and  had 
some  familiarity  with  land  values  and  the  gen- 
eral selling  price  in  the  neighborhood,  as  a  coun- 
ty commissioner  and  man  of  affairs  who  had  ob- 
served the  cut  made  in  the  location  of  the  rail- 
road, and  was  familiar  with  the  conditions  be- 
fore and  after  the  entry,  was  qualified  to  ex- 
press an  opinion  as  to  the  market  value  of  the 
farm. 

[Ed.    Note.— For  other  cases,    see   Evidence, 
Cent  Dig.  {  2217 ;   Dec.  Dig.  {  474.*] 

3.  Eminent  Domain  (8  202*)— Appeai^Re- 
viEw— Haumless  Ebeob^Admibsion  or  Ev- 
idence. 

Though  an  answer  of  a  witness  in  condem- 
nation proceedings  to  the  question  of  what  in- 
convenience, disadvantage,  and  danger  there 
would  be  in  the  use  of  the  farm  due  to  crossing 


•For  other  cases  see  same  tcple  and  section  NUMBBR  In  Dee.  *  Am.  Digs.  UOT  to  Oats,  ft  Reporter  Indexea 
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the  .lailroad  at  grade  was  speculative,  and  upon 
request  should  have  been  stricken,  where  it  was 
meaningless  as  bearing  upon  the  amount  of  dam- 
ages, its  admission  was  harmless  error. 

[Ed.  Note.— For  other  cases,  see  BmiDCnt  Do- 
main, Cent  IHg.  i  686;  Dec  Dig.  $  262^*] 

Appeal  from  Court  of  Common  Pleas,  Law- 
rence County. 

Condemnation  proceedings  by  John  8. 
White  against  the  Western  Allegheny  BaU- 
road  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.     Affirmed. 

J.  A.  McMlllin,  called  to  testify  as  to  the 
market  value  of  the  land,  was  asked:  "Q. 
What  inconvenience,  disadvantage,  and  dan- 
ger would  there  be  In  crossing  this  railroad 
at  grade  In  the  use  of  it  for  farming  it  as  a 
stock  farm,  or  for  any  use  In  which  a  farm- 
er usually  uses  a  farm  and  for  which  farms 
are  used  in  that  section  of  the  community? 
(Defendant's  counsel  object  and  call  for  the 
purpose.  Offered  for  the  purpose  of  showing 
the  damage  to  the  plaintiff  in  the  construc- 
tion and  the  operation  of  the  railroad  through 
this  farm.  Objected  to  by  defendant's  coun- 
sel as  incompetent  and  Immaterial,  and  not 
being  an  inquiry  as  to  the  subject-matter  of 
the  Issue  in  this  case.)  The  Court:  He 
may  answer  the  question,  and  an  exception 
Is  sealed  for  the  defendant.  A.  You  wouldn't 
be  in  any  danger  unless  a  train  came  along, 
and  if  one  came  along  it  would  be  apt  to 
crush  the  wagon  or  the  cattle  if  the  railroad 
would  have  the  right  of  the  track."  Defend- 
ant's counsel  object  to  the  question  and  an- 
swer, and  ask  the  court  to  withdraw  it  from 
the  consideration  of  the  Jury  and  strike 
the  evidence  from  the  record,  for  the  reason 
that  the  answer  as  well  as  the  question  are 
entirely  speculative  and  do  not  go  to  the 
subject-matter  of  the  issue. 

Argued  before  MlTCHELIi,  O.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

J.  Norman  Martin,  for  appellant.  Robert 
K.  Aiken,  for  appellee. 

ELKIN,  J.  This  case  grows  out  of  a  pro- 
ceeding to  condemn  a  strip  of  the  plaintiff's 
land  for  railroad  purposes  under  the  right 
of  eminent  domain.  The  assignments  of  er- 
ror relate  to  the  qaallilcatlon  of  certain  wit- 
nesses to  testify  to  market  value  before  and 
after  the  taking.  It  Is  argued  that  the  wit- 
nesses McMillin  and  Jones  did  not  have 
such  actual  personal  knowledge,  of  the  farm, 
its  area.  Improvements,  productive  qualities, 
the  uses  for  which  adapted,  and  the  general 
selling  price  of  lands  in  the  neighborhood,  as 
to  make  them  competent  to  express  an  opin- 
ion on  market  value.  The  rule  is  that  the 
possession  and  sufficiency  of  sudi  knowl- 
edge Is  a  preliminary  question  to  be  passed 
upon  by  the  court  before  the  witness  should 
be  permitted  to  express  an  opinion.  Michael 
V.   Crescent  Pipe  Line  Co.,   159  Pa.  99,  28 


AtL  204.  The  Importance  of  testing  the 
qualification  of  a  witness  to  express  an  opin- 
ion as  a  preliminary  question  Is  pointed  out 
by  Brother  Meetrezat  in  Davis  v.  Pennsyl- 
vania RaUroad  Co.,  215  Pa.  581,  64  AtL  774, 
wherein  it  is  said:  "After  such  testimony 
has  gone  to  the  jury,  it  is  impossible  to 
eradicate  It  entirely  from  their  mlnda  by 
any  instructions  or  directions  by  the  court." 
We  agree  with  the  learned  counsel  for  appel- 
lant that  it  is  the  duty  of  the  trial  judge 
to  carefully  consider  the  qualiflcatloh  of  each 
witness  in  such  cases  as  a  preliminary  ques- 
tion before  an  opinion  is  expressed  upon  mar- 
ket value.  However,  the  test  applied  must 
not  set  the  standard  of  qualification  so  high 
as  to  exclude  the  only  available  kind  of  tes- 
timony ordinarily  obtainable  in  such  caaes. 
Market  value  of  land  is  not.  capable  of  exact 
proof,  and  at  best  Is  a  matter  of  opinion, 
not  generally  of  experts  with  special  knowl- 
edge, but  of  persons  familiar  with  values  In 
the  neighborhood.  As  we  view  the  facts 
of  the  present  case,  the  witnesses  objected 
to  were  qualified  to  express  an  opinion  as  to 
market  value.  McMUlln  was  a  farmer,  had 
known  the  farm  through  which  the  railroad 
was  constructed  for  a  period  of  40  years, 
frequently  passed  through  It  on  the  public 
highway,  observed  the  improvements  and 
quality  of  the  land,  knew  the  boundaries,  had 
some  familiarity  with  land  values  and  gen- 
eral selling  price  in  the  neighborhood  as  a 
county  commissioner  and  man  of  affairs  in 
that  section,  had  observed  the  cut  made  in 
the  location  of  the  railroad,  and  was  familiar 
with  the  conditions  before  and  after  the  en- 
try. It  Is  true  the  witness  could  not  recall 
any  particular  sales  in  the  neighborhood 
about  the  time  of  th6  entry,  but  there  is  no 
evidence  of  such  sales  being  made,  and  there 
may  have  been  none.  Because  sales  are  few, 
and  at  long  intervals  or  not  at  all,  it  would 
be  unreasonable  and  unjust  to  the  Iandown« 
to  hold  that  he  is  precluded  from  offering 
any  testimony  on  the  subject  of  land  values 
before  and  after  the  taking,  on  the  ground 
of  there  having  been  no  particular  sales  in 
that  neighborhood.  The  witness  must  have 
such  knowledge  oi  the  subject-matter  as  can 
reasonably  be  expected  in  view  of  the  cir- 
cumstances, the  frequency  or  infreqnency  of 
sales,  the  location,  improvement,  and  quality 
of  the  land,  and  such  other  things  as  enter 
into  a  proper  estimate  of  market  value.  In 
other  words,  the  rule  requires  the  best  evi- 
dence available  under  the  circumstances  of 
the  case.  We  think  McMUlln  and  Jones,  as 
well  as  the  other  witaesses,  met  this  require- 
ment and  were  qualified  to  express  an  opin- 
ion as  to  the  market  value  of  the  land  in 
question.  Smith  v.  Railroad  Co.,  205  Pa.  64S, 
55  AU.  768;  Hope  v.  Railroad  Co.,  211  Pa. 
401,  60  AO.  996;  Lally  v.  Railroad  Co.,  215 
Pa.  436,  64  AU.  633.  The  answer  of  the 
witness   to    the   question   complained   of  in 


•For  other  caaes  see  «ame  topic  and  section  NUMBER  in  Deo.  ft  Am.  Digs.  1807  to  date,  ft  Reporter  ladeza 
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the  third  assignment  was  speculative,  and 
upon  request  should  have  been  stricken  from 
the  record,  but  It  could  not  possibly  have 
done  appellant  any  harm,  because  It  was 
meaningless  as  bearing  upon  the  amount  of 
damages  Involved,  and  certainly  does  not 
constitute  reversible  error. 

Assignments  of  error  overruled,  and  Judg- 
ment  affirmed. 


on  Pa.  GTl) 

PARKS  v.  PENNSYLVANIA  OLAY  CO. 
(Supreme  Court  of  Pennsylvania.    Jan.  4,  1909.) 

Estoppel  (§  93*)  — Titlk  to  Lahd  — Acqui- 
escence IW  IMPBOVEMENTS. 

Plaintiff  owned  an  acre  of  land  adjoining 
nine  acres  owned  by  defendants,  who  had  ac- 
quired ttie  land  at  a  receiver's  sale.  Plaintiff 
bad  been  in  the  brick  business  with  his  sons, 
who  owned  the  nine  acres  and  built  two  kilns 
on  his  land,  which  were  used  in  the  business. 
Aiter  he  withdrew  from  the  business,  he  per- 
mitted his  sons  and  a  corporation  that  suc- 
ceeded them  to  use  the  kilns  without  charge, 
and  they  were  repaired  by  the  corporation,  the 
president  of  which  knew  that  they  were  on 
plaintiff's  land,  and  the  corporation  commenced 
a  third  kiln  thereon.  Before  it  was  completed 
the  corporation  passed  into  the  hands  of  a  re- 
oelver,  who,  without  knowledge  of  plaintiff,  fin- 
ished the  kiln,  but  on  notice  of  plaintiffs  title 
he  abandoned  it,  and  defendant  acquired  title  to 
the  adjoining  land.  Held,  that  plaintiff  in  eject- 
ment was  not  estopped  to  claim  such  land  be- 
cause of  such  use  of  it  by  the  corporation. 

[£>].  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  H  264,  265 ;   Dec.  Dig.  {  93.*] 

Ai^>eal  from  Court  of  Common.  Pleas, 
BeaVer  County. 

Action  by  James  L  Parks  against  the 
Pennsylvania  Clay  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

J.  F.  Reed,  for  appellant  WUIlam  A.  Mc- 
Connel,  for  appellee. 

FELL,  J.  This  was  an  action  of  eject- 
ment for  an  acre  of  land  that  adjoined  a 
tract  of  nine  acres  owned  by  the  defendant 
and  bad  been  used  In  connection  with  It  In 
the  manufacture  of  fire  bricks.  There  was 
no  dispute  as  to  the  plalntltTs  record  title. 
He  had  purchased  the  land  many  years  be- 
fore by  deed  duly  recorded,  and  bis  title  had 
never  been  "divested  by  conveyance  or  by 
legal  process.  The  defendant  had  no  record 
title.  Its  defense  to  the  action  was  that  the 
plaintiff  was  estopped  by  his  silent  acquies- 
cence with  knowledge  when  Improvements 
were  made  on  his  land  by  the  defendant's 
predecessor  In  title  under  the  erroneous  be- 
lief that  it  owned  the  land.  This  defense 
was  not  sustained  by  the  evidence. 

At  a  time  when  the  plaintiff  was  asso- 
ciated in  business  with  his  sons,  who  then 
owned  the  adjoining  tract,  he  built  at  his 
own  expense  two  brick  kilns  on  his  land. 


which  were  used  In  connection  with  the 
business  carried  on  by  the  partnership.  Aft- 
er he  bad  withdrawn  from  the  partnership, 
his  sons  and  a  corporation  that  succeeded 
them  In  business  used  the  kilns  and  a  part 
of  the  land  without  charge.  This  use  was 
permissive  only  and  not  under  any  claim  of 
right  These  kilns  were  repaired  or  rebuilt 
when  It  became  necessary,  and  a  thbd  kiln 
was  located  partly  on  the  plaintiff's  land. 
Before  work  had  been  commenced  on  this 
kiln,  the  president  of  the  corporation  was  In- 
formed that  the  location  was  partly  over  the 
line  of  its  property.  Before  the  kiln  was 
completed,  the  corporation  passed  Into  the 
hands  of  a  receiver,  who  finished  the  kiln  In 
ignorance  of  his  rights  but  without  the 
knowledge  of  the  plaintiff.  Subsequently, 
on  notice  of  the  plaintiff's  title,  he  aban- 
doned the  use  of  the  kiln  and  took  np  the 
tracks  leading  to  It  This  was  the  situation 
at  the  time  of  the  receiver's  sale,  under 
which  the  defendant  acquired  title  to  the 
adjoining  land. 

There  was  nothing  In  the  facts  proved 
upon  which  an  estoppel  could  be  based,  and 
a  verdict  was  properly  directed  for  the  plain- 
tiff. 

The  Judgment  Is  affirmed. 


(22XPa.6S6) 

OABBBTT  et  al.  v.  BEAVER  VALLEY 

TRACTION  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  4,  1900.) 

L  Street  Ratlboads   (J    117*)— CoixisiOH— 

CONTBIBUTOBT    NEGUQERCB— QUESTIOH    lOB 

JtrsY. 

Where  plaintiff,  alighting  from  a  street  car. 
caught  the  handhold  of  a  passing  engine,  and 
as  he  placed  his  foot  on  the  floor,  he  was  struck 
by  the  car  from  which  he  had  alighted,  and 
there  was  ample  evidence  of  the  negligence  of  the 
motoiman  in  allowing  his  car  to  collide  with  the 
engine,  inasmuch  as  plaintiff  did  not  step  on  de- 
fendant's track,  but  was  carried  there  while  on 
the  engine,  and  after  he  had  passed  the  peril 
of  getting  on  the  moving  engine,  the  question  of 
contributory  negligence  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dea  Dig.  }  117.*] 

2.  TMAI.    (J    205»)— iNSTEDCtlOHS— CONSTBUC- 
TION  AS  A  WhOLB. 

Where,  in  an  action  for  personal  injuries, 
the  court  charged  that  the  jury  could  allow  only 
the  worth  of  plaintiff's  earning  power  from  the 
time  he  reached  21  years,  and  during  the  re- 
mainder of  his  probable  natural  life,  a  judgment 
for  plaintiff  will  not  be  reversed  because  the 
court  referred,  in  view  of  an  argument  of  plain- 
tiff's counsel,  in  a  cautionary  way  to  the  duty 
of  the  jury  to  consider  the  probability  of  the 
young  man  living  to  the  allotted  time  of  three 
score  years  and  ten. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  i  295.*] 

Appeal  from  Court  of  Common  Pleas,  Bea- 
ver County. 

Action  by  Robert  Garrett  In  his  own  right 
and  Perry  Garrett,  by  his  guardian,  against 
the  Beaver  Valley  Traction  Company.   Judg- 
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ment  for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

Tbe  court  below  charged  in  part  as  fol- 
lows: 

"There  la  another  legal  principle  which  you 
will  consider  In  determining  the  queatlon 
of  contributory  negligence.  He  had  a  right 
to  presume,  unless  he  saw  the  car  coming  un- 
der circumstances  that  would  indicate  to  him 
that  there  was  danger  of  a  collision,  that 
the  street  car  would  make  the  proper  stop 
before  attempting  to  make  the  grade  cross- 
ing, and  if  the  circumstances  were  not  such 
as  to  indicate  to  him  that  the  street  car  was 
not  going  to  make  tbe  usual  stop  before 
reaching  such  a  crossing,  be  would  not  be 
guilty  of  contributory  negligence  In  boarding 
tbe  train  in  the  manner  and  at  the  place  he 
did.  Now  this  Is  a  fact  for  yon  to  determine. 
You  will  look  at  the  young  man's  testimony. 
He  said  that  be  did  not  look  for  tbe  car  as  he 
ran  down  to  board  this  engine;  that  he  did 
not  know  where  it  was,  except  that  he  left  it 
and  came  down  along  the  track  to  board  the 
locomotlTa 

"As  we  said  to  you  before,  when  you  come 
to  consider  the  compensation  for  loss  of  earn- 
ing i)ower,  there  are  many  contingencies 
that  naturally  enter  into  tbe  determination 
of  this  question.  You  will  take  into  consid- 
eration the  probabilities  of  this  young  man 
improving,  looking  at  tbe  testimony  of  tbe 
physicians,  and  from  your  obserratlon  of 
the  young  man  himself,  and  taking  into  con- 
sideration tbe  history  of  the  case  from  its 
inception  down  fo  tbe  present  time,  and  you 
wUl  also  take  ioto  consideration  the  prob- 
abilities of  his  being  able  to  do  other  kinds 
of  work  than  that  which  he  was  doing  at 
the  date  of  tbe  accident,  when  you  come  to 
make  up  your  verdict  as  to  the  amount  of 
compensation  to  which  be  Is  entitled;  and, 
having  taken  Into  consideration  the  prob- 
ability of  the  young  man  living  to  the  allot- 
ted time  of  three  score  years  and  ten,  and  all 
tbe  circumstances  and  contingencies  that  will 
probably  enter  Into  the  life  of  a  man,  and, 
bringing  to  bear  that  good  Judgment  and 
common  sense  which  men  of  business  and  af- 
fairs exercise,  determine  tbe  amount  of  com- 
pensation due  to  this  young  man." 

Verdict  and  Judgment  for  Robert  Garrett 
for  $1,500,  and  for  Perry  Garrett  for  56,000. 
Defendant  appealed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELEIN,  and  STEWART,  JJ. 

James  L.  Hogan  isnd  John  M.  Buchanan, 
for  appellant  William  A.  McConnell,  for 
appellees. 

FELL,  J.  The  plaintiff  was  employed  as 
an  Inspector  of  air  brakes  at  the  yard  of 
the  Pennsylvania  Company  at  Conway,  on 
the  line  of  the  defendant's  street  railway. 
He  lived  with  his  parents  near  the  line  of 
the   Ohio   River   Junction  Railroad,   T^ose 


track  crossed  that  of  the  defendant  at  grade 
at  Crow's  run.  This  railroad  is  seven  miles 
in  length,  and  is  used  mainly  to  transfer 
freight  cars  to  and  from  factories  to  tbe 
tracks  of  another  road.  It  baa  no  paaseng^ 
cars,  stations,  or  regular  stopping  places,  but 
its  trains  are  stopped  or  slowed  to  enable 
passengers  to  get  on  or  off  at  any  point  on 
the  road.  Passengers  ride  In  the  cab  of  tbe 
engine  or  on  the  tender,  and  get  on  and  off  at 
a  step  at  the  back  of  the  engine.  The  plain- 
tiff in  going  to  and  returning  from  bis  work 
used  both  roads,  dianging  from  one  to  tbe 
other  at  Crow's  run.  On  the  evening  when 
he  was  injured,  he  came  from  Conway  to 
Crow's  run  on  the  defendant's  car,  and  got 
off  at  tbe  rear  platform  after  the  car  h&d 
stopped  at  a  waiting  room  200  feet  from  tbe 
crossing.  He  saw  an  engine  backing  a  train 
of  freight  cars  slowly  over  the  crossing  from 
east  to  west  He  ran  on  the  east  side  of  tbe 
pnbllc  road,  and  reached  the  railroad  trade 
as  the  engine  was  passing.  He  placed  his 
right  foot  on  tbe  step,  caught  the  bandbold, 
and  as  he  placed  his  left  foot  on  tbe  floor 
of  the  cab,  or  was  in  the  act  of  raising  it  to 
the  floor,  he  was  struck  by  the  defendant's 
car  from  which  he  had  alighted.  He  at  no 
time  stepped  on  the  track  of  tbe  defendant 
company. 

There  was  ample  evidence  of  the  negligence 
of  the  motorman  in  allowing  his  car  to  col- 
lide with  tbe  engine.  The  question  to  be  con- 
sidered is  wfaether  the  case  should  have  been 
withdrawn  from  the  Jury  on  the  ground  of 
the  plaintiff's  contributory  negligence.  On 
the  facts  the  turning  point  of  the  case  in  tbe 
plalntlfTs  favor  is  that  he  did  not  step  on  the 
defendant's  track.  He  was  carried  there 
while  on  the  engine.  He  bad  safely  passed 
the  peril  of  getting  on  a  moving  engine,  and 
his  negligence  in  that  regard  was  not  the 
cause  of  his  Injury,  although  a  circumstance 
that  made  it  possible.  But  against  such  a 
possibility  he  was  under  no  duty  to  guard, 
because  he  had  no  reason  to  apprehend  dan- 
ger from  the  defendant's  car  when  on  the 
engine.  There  was  no  causal  connection  be- 
tween his  negligence  and  bis  injury.  The 
case  is  governed  by  tbe  principles  stated  in 
Boulfrols  V.  Traction  Co.,  210  Pa.  263,  59  AtL 
1007,  105  Am.  St  Bep.  809,  and  Besecker  v. 
Railroad  Co.,  220  Pa.  507,  69  Ati.  1039,  123 
Am.  St  Rep.  714. 

A  part  of  the  charge  relating  to  the  com- 
pensation for  the  loss  of  earning  power  is 
assigned  for  error.  The  learned  Judge,  in 
calling  the  attention  of  tbe  Jury  to  matters 
to  be  taken  into  consideration  in  arriving  at 
a  conclusion  on  the  amount  of  compensation, 
spoke  of  the  probability  of  the  plaintiff's 
Improving,  of  bis  being  able  to  perform  other 
kinds  of  work,  and  of  hla  "living  out  the 
allotted  time  of  three  score  years  and  ten." 
The  general  instruction  on  the  subject  was 
accurate  and  tborougb,  and  the  Jury  were 
distinctly  told  that  they  could  allow  only  tbe 
present  worth  of  earning  power  "from  the 
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time  he  reached  21  years  for  and  during 
the  remainder  of  his  probable  natural  life." 
The  language  quoted  was  no  doubt  suggest- 
ed by  the  argument  of  plaintUTs  counsel  that 
70  years  was  the  proper  period  to  fix.  There 
was  not,  as  In  Dooner  y.  Canal  Co.,  164  Pa. 
17,  30  Atl.  269,  the  statement  of  a  rule  not 
founded  on  evidence  to  be  followed  by  the 
Jury,  but  rather  a  caution.  In  view  of  the 
argument  advanced,  to  consider  the  probabil- 
ities. 
The  Judgment  to  affirmed. 

(2»  Pa.6n) 

In  re  SLIPPERY  ROCK  TP.  SCHOOL  DIST. 

Appeal  of  CUNNINGHAM  et  al. 

(Supreme  Court  of  Pennsylvania.     Jan.  4, 
1909.) 

ScnOOLS  ARD  SOHOOI.  DISTBIOT8  (|  53*)— Rk- 
UOVAL  OF  SCHOOI.  DiBBCTOBS— KJtVIBW  BT 
COUBTS. 

On  appeal  from  an  order  of  the  court  of 
common  pleai  in  a  proceeding  under  Act  Jane 
6,  1803  (P.  L.  330),  removing  school  directois 
for  failure  to  provide  suitable  and  adequate 
school  accommodations  for  the  children  of  the 
district,  the  Supreme  Court  can  only  consider 
the  matter  as  before  it  on  certiorari,  and  look 
into  the  record  only  so  far  as  may  be  necessary 
to  ascertain  whether  the  court  bielow  exceeded 
its  jurisdiction  or  its  proper  legal  discretion. 

[Eld.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  {  133 ;  Dec  Dig.  { 
63.»] 

Appeal  from  Court  of  Common  Pleas, 
Lawrence  County. 

Proceedings  for  the  removal  of  R.  Slem- 
mons  Cunningham  and  others,  school  direc- 
tors of  Slippery  Rock  township,  Lawrence 
county,  under  Act  of  June  6,  1883  (P.  L. 
830).  Ftom  an  order  of  the  common  pleas 
removing  them  from  office,  the  school  direct- 
ors appeal.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN.  MBMTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

James  A.  Gardner,  for  appellants.  J.  Nor- 
man Martin,  for  appellees. 

POTTER,  J.  This  was  a  proceeding  for 
the  removal  of  school  directors  of  Slippery 
Rock  township,  Lawrence  county,  under  the 
provisions  of  the  act  of  June  8,  1893  (P.  L. 
330),  for  falling,  without  valid  cause,  to  i»o- 
vlde  suitable  and  adequate  school  accommo- 
dations for  the  children  of  the  district  Up- 
on petition  filed  the  court  of  common  pleas 
appointed  an  Inspector  to  visit  the  district, 
inquire  Into  the  facts,  and  make  report  to  the 
court  The  Inspector  reported  that  the  di- 
rectors had  failed  without  valid  cause  to 
provide  suitable  accommodations.  Thereupon 
the  court  granted  a  rule  upon  the  school  di- 
rectors, six  In  number,  to  show  cause  why 
they  should  not  be  removed  from  office. 
After  answer  ffied  and  after  argument,  the 
court  made  the  rule  absolute,  as  to  all  the 


directors  save  one.  The  dhrectors  who  were 
thus  removed  have  appealed. 

The  act  of  assembly  In  question,  that  of 
June  6,  1893,  first  came  before  this  court  for 
construction  in  Ross's  Appeal,  179  Pa.  24, 
36  Atl.  148,  where  Joistice  Dean  said  (page 
30  of  179  Pa.,  page  150  of  86  Ati.5:  "We  are 
of  the  opinion  that  the  Intent  of  the  act  of 
1893  Is  to  confer  on  the  courts  of  common 
pleas  of  this  state  a  power  by  this  new  pro- 
ceeding to  ascertain  the  facts  and  determine 
whether  the  directors  have  exercised  a  sound 
discretion  In  providing  suitable  building  ac- 
commodations for  all  the  school  children  of 
the  district."  And  In  Klttanning  Township 
School  Directors,  179  Pa.  60.  36  AO.  151,  this 
court  said:  "It  will  be  a  rare  case,  where 
the  court  below  has  such  superior  opportu- 
nities for  wise  action  as  in  these  cases,  that 
a  purely  appellate  court  would  undertake  to 
review  its  decree  on  the  facts  or  the  infer- 
ences therefrom,  even  conceding  our  power 
to  do  80."  And  In  Bnrr's  Petition,  188  Pa. 
122,  41  Atl.  303,  a  case  which  arose  under 
the  same  act  of  assembly,  Justice  Dean  said 
(page  127  of  188  Pa.,  page  304  of  41  Atl.): 
"The  court  below  on  ample  testimony  has 
found  the  facts  warranting  its  decree.  We 
would  not  touch  It,  unless  there,  was  a  mani- 
fest error  in  its  finding  or  a  flagrant  abuse 
of  its  disa'etlon." 

The  question  of  the  right  to  review  in  this 
court  does  not  seem  to  have  been  raised  in 
the  former  cases,  but  we  may  suggest  that 
tfaa  proceeding  is  entirely  statutory,  and  no 
appeal  from  the  Judgment  of  the  court  of 
common  pleas  Is  given  by  the  statute.  We 
are  at  liberty,  therefore,  to  consld^  the  mat- 
ter only  as  being  before  us  on  certiorari,  and 
we  may  look  into  the  record  only  so  far  as 
may  be  necessary  to  ascertain  whether  the 
court  below  exceeded  Its  Jurisdiction  or  its 
proper  legal  discretion.  It  matters  not  that 
we  might  have  reached  a  different  conclusion 
upon  the  facts,  or  drawn  other  inferences 
therefrom.  It  Is  sufficient  to  say  that  in  no 
way  does  it  appear  from  the  record  that  the 
court  below  went  beyond  the  power  confer- 
red upon  it  by  the  statute,  or  that  it  in  any 
way  abused  the  discretion  vested  in  it.  In  the 
inference  which  It  drew  from  the  facts  or 
the  conclusions  whlc{i  it  reached. 

The  assignments  of  error  are  overruled, 
and  the  order  and  Judgment  of  the  court 
below  is  affirmed. 

ita  Pa.  567) 
(X>MMERCIAL  NAT.  BANK  v.  KIRK  et  al. 
(Supreme  (>>urt  of  Pennsylvania.    Jan.  4,  1909.) 

1.  Courts  (J  8*)— Jukisdictiow— Enfobcing 

Laws  op  ANOTirES  State. 

The  courts  in  Pennsylvania  will  not  enforce 
the  penal  laws  of  another  state. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  {  19;    Dec.  Dig.  §  8.»] 
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2.  CouBM   a   8*)— JtrniSDiCTioN— EnroRCiso 

Laws  of  ANOTmsK  Statb. 

Where  the  Supreme  Court  of  another  state 
has  decided  that  the  liability  of  the  directors  of 
a  corporation  in  each  state  for  failure  to  make 
a  statutory  return  is  a  penal  liability,  it  will 
not  be  enforced  in  Pennsylvania,  in  an  action 
brought  in  its  courts. 

[Bd.  Note.— For  other  cases,  see  Conxts,  Cent 
Dig.  i  1»;  Dec.  Dig.  i  &*] 

8.  Pbnai.tu:8  (8  82*)— Affidavit  of  Dbfknbx. 
In  a  penal  action,  no  affidavit  of  defease  is 
required. 

[fid.  Note.— For  other  cases,  see  Penalties, 
Cent.  Dig.  !  28 ;   Dec.  Dig.  f  82.*] 

Appeal  from  Court  of  Common  Pleas,  Law- 
rence County. 

Action  by  tlie  Commercial  National  Bank 
of  Bozeman  against  C.  J.  Kirli:  and  otbers. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   AfiSrmed. 

Argued  before  MITHELL,  C.  J.,  and  FELL, 
BROWN,  MESTREZAT,  POTTER,  ELEIN, 
and  STEWART,  JJ. 

Oscar  L.  Jackson  (Hartman  &  Hartman 
and  Clias.  R.  Davis,  on  tlie  brief),  for  appel- 
lant. 'J.  Norman  Martin,  for  appellees. 

ELEIN,  J.  The  appellees  were  stockliold- 
«rs  in,  and  directors  of,  a  mining  corporation 
of  Montana.  Under  a  statute  of  that  state  it 
is  made  the  duty  of  the  corporation  to  make 
an  annual  report  showing  the  amount  of  capi- 
tal stock  authorized,  the  proportion  of  the 
capitalization  paid  in,  and  the  existipg  indebt- 
edness, which  report  is  required  to  be  filed  in 
the  oflBce  of  the  clerk  of  the  county  where 
the  principal  place  of  business  is  located.  In 
the  presettt  case  the  annual  report  was  not 
made  nor  filed  as  required  by  the  statute. 
Failure  to  make  and  file  the  report  imposes 
upon  the  directors  a  statutory  liability  to 
jointly  or  severally  pay  the  indebtedness  of 
the  corporation  then  existing,  or  any  that 
shall  thereafter  be  contracted,  until  such  re- 
port shall  be  made  and  filed.  This  suit  was 
Instituted  In  Pennsylvania  to  enforce  against 
certain  of  the  directors  here  the  collection  of 
an  indebtedness  of  the  corporation  due  the 
appellant  bank  In  Montana.  The  right  to  re- 
cover as  a  personal  obligation  against  direct- 
ors In  this  state  depends  upon  the  nature  of 
the  liability  under  the  Montana  statute,  which 
if  penal,  must  be  enforced  in  that  jurisdic- 
tion. The  earlier  cases  in  most  jurisdictions 
regarded  such  statutes  as  penal,  and  suits 
upon  them  as  actions  for  penalties,  but  the 
later  cases,  especially  those  of  the  federal 
courts,  which  perhaps  declare  the  sounder 
view  of  the  law,  hold  that  the  liability  in 
such  cases  is  contractual  In  Its  nature,  and 
such  statutes  remedial.  The  leading  case  de- 
claratory of  this  doctrine  is  Huntington  v. 
Attrlll,  146  U.  8.  657,  13  Sup.  Ct  224,  36  L. 
Ed.  1123.  We  have  carefully  considered  this 
case  and  the  numerous  other  cases  cited  by 
the  learned   counsel    for  appellant,   and   we 


agree  that  the  weight  of  authority  Bustains  , 
the  general  principle  announced,  but  we  are 
not  convinced  that  it  can  have  controlling 
force  In  the  decision  of  the  present  case  un- 
der the  circumstances.  It  must  not  be  over- 
looked that  the  liability  sought  to  be  enforced 
here  arises  under  a  Montana  statute,  and  In 
the  first  instance  we  must  look  to  the  law 
of  that  state  to  determine  its  nature,  limita- 
tion, and  extent  If  the  courts  of  that  state 
bad  not  passed  upon  the  question  Inrolved 
here,  it  would  then  be  our  duty  to  consider 
and  decide  It  according  to  the  general  prin- 
ciples of  law  applicable  to  such  cases.  Bat 
the  Supreme  Court  of  Montana  has  passed 
upon  the  question  in  several  cases  by  hold- 
ing the  statute  under  which  the  alleged  lia- 
bility In  this  case  arises  to  be  penal,  and  that 
its  provisions  must  be  strictly  construed. 
Cans  T.  Switzer,  9  Mont  408,  24  Pac.  18 ;  Elk- 
horn  Trading  Co.  v.  Tacoma  Mln.  Co.,  16 
Mont  322,  40  Pac.  606 ;  Wethey  v.  Kemper,  17 
Mont  491,  48  Pac.  716;  Stete  Savings  Bank 
V.  Johnson,  18  Mont  440,  45  Pac.  662,  33  L. 
R.  A.  552,  56  Am.  St  Rep.  691.  We  do  not 
feel  at  Iit>erty  to  disregard  these  dedsions  of 
the  Montana  courts,  and  must  conform  our 
administration  of  the  law  to  them,  and  this 
Is  true  independently  of  what  our  views  on 
the  question  involved  might  be.  Ball  r.  An- 
derson, 196  Pa.  86,  46  AU.  366,  79  Am.  St 
Rep.  693.  This  view  of  the  case  makes  it 
unnecessary  to  discuss  the  question  raised  as 
to  the  necessity  of  filing  an  affidavit  of  de- 
fense. If  penal  no  affidavit  is  required.  The 
argiunent  of  the  learned  counsel  for  appellant 
is  able  and  exhaustive,  and  if  presented  to 
us  in  the  first  instance,  perhaps  convincing, 
but  we  are  bound  by  the  Montana  decisions 
as  to  the  penal  character  of  the  statute ;  and, 
if  penal,  the  disposition  of  the  case  by  the 
learned  court  below  was  clearly  right. 
Judgment  affirmed. 

(2ZI  Pa.  no 
WALLACE  V.  PENNSYLVANIA  R.  CO. 
(Supreme  Court  of  Pennsylvania.     Jan.  4, 
1909.) 

1.  Dauaqes   (§   20*)  —  Personal  Irjuuxs— 
Future  Pain  and  Sdfferino. 

In  an  action  for  personal  injuries,  the  jury 
should  sward  compensation  for  the  future  pain 
and  suffering  when  the  probability  thereof  is  es- 
tablished by  the  evidence. 

[Ed.    Note. — For   other   cases,    see    Damages, 
Cent  Dig.  S  69;  Dec.  Dig.  {  26.*] 

2.  Dauaoes    ({    34*)— Personai.    iNjmiES— 

AOOBAVATION  OF  INJURY. 

A  surgeon  employed  by  a  railroad  company 
set  the  broken  leg  of  a  passenger  in  such  a  man- 
ner as  to  make  a  second  operation  necessary. 
This  operation  was  performed  by  a  surgeon  in 
whose  skill  a  prudent  person  would  have  a 
right  to  rely.  Held,  that  the  consequences  fol- 
lowing such  second  operation  are  the  result  of 
the  original  accident  and  it  is  immaterial  that 
the  second  operation  did  not  relieve  the  patient's 
pain. 

[Ed.   Note.— For  other   cases,   see    Damages, 
Cent  Dig.  J  43;   Dec  Dig.  {  84.  •]  — •— 
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3.  EVIDENCK  ii  8S9*)— AouiseiBiUTT— Badso- 

OBAFHS. 

Where  the  surgeon  of  a  railroad  aet  the 
broken  leg  of  a  passenger  in  snch  a  way  as  to 
cause  the  fibula  to  override,  and  a  second  opera- 
tion, was  necessary,  the  surgeon  performing  the 
second  operation  could  show  b][  radiograph  pic- 
tures the  basis  for  his  conclusion  that  the  op- 
eration was  necessary,  and  that  on  operating  he 
found  the  conditions  to  be  such  as  t]ie,  picture 
showed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1509, 1510;  Dec.  Dig.  J  859.*] 

Appeal  (rem  Court  of  Conunon  Pleas,  Law- 
rence County. 

Action  by  Fred  F.  Wallace  against  the 
Pennsylvania  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

See,  also,  219  Pa.  327,  68  Atl.  952. 

At  the  trial  when  Dr.  L.  W.  Swope  was  on 
tbe  stand  certain  radiograph  pictures  were 
sliown  to  him,  and  he  was  asked  this  ques- 
tion: 

"Q.  I  will  ask  yon,  Doctor,  to  take  Exhibit 
B  to  the  Jury.  First,  whoi  this  incision  was 
made  state  whether  or  not  the  conditions  that 
you  found  there  corresponded  with  the  radio- 
graph? A.  It  did.  Mr.  Jackson:  I  ask  that 
aiuwer  to  be  withdrawn  until  I  make  my 
objection.  Mr.  Aiken:  We  will  consider  it 
withdrawn.  Mr.  Jackson:  What  Is  the  ques- 
tion for?  Mr.  Aiken:  What  do  you  say?  I 
am  not  saying.  It  is  yonr  dnty  to  give  the 
purpose  'of  tbe  question.  (Question  read  at 
suggestion  of  counsel.  Defendant's  coonsei 
object,  as  it  contains  two  separate  and  dis- 
tinct questions  and  different  subject-matters.) 
We  object  to  the  witness  going  to  the  Jury 
and  showidg  the  Jury  the  radiograph  plate, 
because  it  has  not  been  properly  Identified  or 
shown  by  an  expert  to  have  been  made  so 
as  to  make  it  evidence  for  any  purpose.  It 
is  objected  to  for  the  second  reason  because  a 
radiograph  plate,  sometimes  called  X-ray,  of 
the  wounded  or  injured  parts  of  this  man's 
leg,  for  which  suit  is  brought,  is  Incompetent- 
and  irrelevant  evidence  and  should  not  be  re- 
ceived for  any  purpose  whatever  as  to  any- 
thing in  issue  in  this  case,  and  we  desire  the 
court  to  understand  we  make  two  distinct 
and  specific  objections  to  the  offing  of  these 
radiographs  to  the  Jury,  in  that  it  has  not 
been  shown  to  have  been  taken  in  such  a  way 
or  by  such  a  person  of  such  a  profession,  such 
an  expert,  as  would  entitle  it  to  be  received 
as  evidence.  Further  objected  to  for  tbe  rea- 
son that  tbe  radiograph  and  X-ray  pictures 
of  injured  and  deformed  parts  are  not  re- 
ceivable In  evidence  on  the  trial  of  a  case  like 
this;  that  there  is  nothing  at  Issue  in  this 
case  except  a  question  of  damages  for  in- 
juries sustained,  for  costs  and  expenses  that 
may  have  been  Incurred,  for  snch  damages 
as  might  properly  be  allowed  for  pain  and 
suffering  and  for  loss  of  earning  power  since 
tbe  accident  up  to  tbe  present  and  if  It 
should  be  believed  In  the  future.    No  one  of 


these  questions  is  relevant  In  .tbe  offer  of 
the  picture,  x-ray  or  radiograph,  as  it  is 
termed,  nor  is.  it  competent,  and  that  its  be- 
ing offered  is  for  an  improper  poriio^e,  and 
only  for  tbe  purpose  of  inflaming  the  minds 
of  the  Jury  improperly.  The  Court:  Tbe 
surgeon  is  called  upon  to  go  before  the  Jury 
and  to  use  tbe  radiograph  in  explaining  the 
condition  of  the  injured  leg  as  found  by  him, 
and  I  believe  it  would  be  proper  to  allow  him 
to  do  so,  and  we  will  permit  the  witness  to 
do  that  There  is  really  no  question  before 
the  court  to  rule  on.  You  may  proceed,  Doc- 
tor. Mr.  .Jackson:  The  court  being  of  opin- 
ion that  there  is  no  question  before  the  court 
to  raise  the  questl(»i  objected  to,  I  now  ob- 
ject to  tbe  witness  showing  this  plate  to^the 
Jiury  because  the  plate  has  not  been  sufScient- 
ly  Identified  and  has  not  In  fact  been  offered 
in  evidence,  and  it  is  therefore  Incompetent 
for  the  witness  to  use  it  In  illustrating,  as 
there  is  no  proof  that  it  even  pretends  to  be 
a  picture  of  the  plaintiff's  injured  limb. 
The  Court:  We  will  overrule  the  objection 
and  seal  an  exception  for  the  defendant. 
(Last  question  read  witness.)  A.  Yes,  sir,  it 
did." 
The  court  charged  in  part  as  follows: 
"In  addition  to  compensation  for  expenses 
incurred  and  loss  of  earning  power,  you  may 
consider  compensation  for  pain  and  suffering, 
and  in  doing  so  you  are  not  confined  simply  to 
what  he  has  endured  since  the  accident  to 
the  present  time,  but  what  he  will  probably 
suffer  in  the  future  as  a  sequence  of  tbe  in- 
jury." 
Plaintiff  presented  these  points: 
"(7)  In  considering  the  damages  you  may 
award  the  plaintiff  for  pain  and  suffering 
you  will  consider  tbe  pain  and  suffering  he 
has  already  endured,  bodily  and  mentally, 
and  which  he  is  likely  to  endure,  and  it  is 
for  you  to  determine  what  compensation 
under  all  tbe  circtunstances  should  be  allow- 
ed tbe  plaintiff,  in  addition  to  tbe  other  items 
of  damage  to  which  be  is  entitled,  in  consid- 
eration of  the  pain  and  suffering  as  a  result 
of  tbe  accident  and  what  amount  of  money 
is  sufficient  compensation  for  pain  and  suf- 
fering is  to  be  decided  by  tbe  Jury.  Answer: 
Affirmed." 

"(4)  Tbat  if  the  Jury  find  that  the  opera- 
tion of  Dr.  Swope  caused  dead  bone,  and  that 
this  dead  bone  was  not  the  sequence  or  re- 
sult of  the  original  injury,  they  should  not 
take  this  dead  bone  into  account  in  making 
up  their  verdict.  Answer:  Refused.  While 
it  is  true  tbe  plaintiff  cannot  recover  for  in- 
Juries  which  are  not  the  sequence  of  tbe  orig- 
inal injury  received  in  the  accident,  yet  if  be 
exercised  care,  caution,  and  good  Judgment  in 
the  selection  of  a  skillful  and  competent  sui* 
geon,  he  has  discharged  his  duty  in  this  re- 
spect and  is  not  responsible  for  an  error  la 
judgment  or  unskillful  treatment  on  the  part 
of  the  surgeon  who  has  been  selected  wltb 
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care.  Where  a  person  haa  used  reasonable 
care  in  selecting  a  pbyaldan  or  sargeon,  but 
owing  to  tmskillful  treatment  the  Injury  has 
been  Increased,  the  party  causing  the  injury 
will  be  held  liable  for  the  latter." 
'Defendant  presented  this  point: 

"That  the  defendant  is  not  liable  for  dam- 
ages arising  from  the  fault,  mistake,  or  neg- 
lect of  plaintlfTs  own  snrgeon,  which  pro- 
duced Injury  and  loss  to  plaintiff  that  conld 
under  no  circumstances  have  resulted  from 
the  injuries  plaintiff  received  at  ttie  collision. 
Answer:  Affirmed.  In  affirming  this  point, 
while  we  say  the  defendant  is  not  liable  for 
an  injury  caused  by  the  fbult,  mistake,  or 
neglect  of  the  surgeon  which  could  under  no 
circumstances  hare  resulted  from  the  Injury 
caused  by  the  accident,  yet  if  the  plaintiff 
deed  reasonable  care  In  selecting  a  pbysldan 
or  surgeon,  but  owing  to  unskillful  treatment 
by  the  surgeon  thus  selected  the  injury  has 
been  Increased,  the  defendant  will  be  held 
liable  tor  the  increased  injury  If  it  IB  liable 
for  the  original  Injury." 

Verdict  and  Judgment  for  plaintiff  for  $15,- 
25(K    Defendant  appealed. 

Argued  before  MITCHBU:*,  O.  J.,  and 
FBLU  BROWN,  MBSTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ, 

Oscar  L.  Jackson,  O.  B.  Femald,  and 
Charles  R.  Davis,  for  appellant.  Robert  K. 
Aiken,  for  appellee. 

STEWART,  J.  The  evidence  fully  war- 
rants the  conclusion  reached  by  the  Jury  in 
this  case  that  the  injuries  sustained  by  the 
plaintiff  were  severe  to  an  unusual  degree. 
Whether  they  all  were  legally  chargeable  to 
defendant's  negligence  Is  a  matter  to  be  con- 
sidered later  on.  Under  the  instructions  of 
the  court  the  Jury  were  allowed,  in  determin- 
ing the  plaintiff's  damages,  to  take  into  con- 
sideration the  pain  and  suffering  he  would 
probably  in  the  future  endure,  as  a  sequence 
of  bis  Injuries,  as  well  as  that  be  had  al- 
ready suffered.  This  instruction  is  complain- 
ed of  as  Introducing  an  element  of  damage 
too  remote  and  speculative  to  form  a  basis 
of  legal  recovery,  and  it  is  the  subject  of  the 
first  assignment  of  error.  Nothing  Is  better 
settied  than  that  in  cases  of  personal  Injury 
pain  and  suffering  are  to  be  reckoned  as  dis- 
tinct elements  for  which  compensation  Is  to 
be  allowed.  It  is  equally  well  settled  that 
this  rule  admits  of  compensation  for  future 
as  well  as  past  pain  and  suffering.  With 
what  degree  of  certainty  must  it  be  made  to 
appear  that  the  future  pain  and  suffering  will 
ensue  before  compensation  for  them  can  be 
allowed?  That  is  the  question  raised  by  the 
assignment,  and  It  might  well  call  for  con- 
sideration if  no  rule  existed  with  respect  to 
It,,  or  the  rule  were  of  questionable  authority ; 
but  neither  is  the  case.  In  the  multitude  of 
cases  of  like  character  which  have  come  be- 
fore this  court  for  review,  one  unvarying  rule 
has  been  observed  regarding  the  quantum  of 
proof  required,  and  It  is  this:    The  jury  may 


and  should  award  compensation  for  future 
pain  and  suffering  whenever  the  evidence  fur 
nlshes  just  ground  for  the  belief  ttiat  such 
pain  and  suffaring  will  likely  or  probably  en- 
sn&  Tbia  standard  has  met  with  the  approv- 
al and  sanction  of  this  court  in  every  case, 
and  that  without  quallflcatlon.  It  is  snfl- 
dent  to  refer  to  the  cases  of  Schneider  v. 
Penna.  Ck).,  2  Cent  Repr.  74 ;  McLaughlin  v. 
City  of  Corry,  77  Pa.  109,  18  Am.  Rep.  432 ; 
Scott  Township  v.  Montgomery,  95  Pa.  444; 
Lake  Shore,  etc.,  Railway  Co.  v.  Prante,  127 
Pa.  297,  18  Ati.  22,  4  L.  R.  A.  339 ;  Smedley 
V.  Railway  Co.,  184  Pa.  620,  39  Ati.  544. 
Many  others  as  distinctly  recognizing  and  en- 
forcing the  rule  could  be  cited  were  It  neces- 
sary, in  the  case  of  Scott  Township  t.  Mont- 
gomery, 95  Pa.  444,  an  instruction  to  the  ef- 
fect that  the  "jury  shall  allow  for  pain  and 
suffering  the  plaintiff  had  already  endured, 
bodily  and  mentally,  and  which  be  Is  likely 
to  experience,"  was  assigned  for  error.  This 
court  held  in  a  per  curiam  that  the  measure 
of  damages  was  correctiy  stated.  In  Lake 
Shore,  etc  Ry.  Co.  v.  Prantz,  127  Pa.  297. 
18  Ati.  22,  4  L  a.  A.  889,  the  trial  Judge  in 
bis  charge  liad  allowed  the  jury  to  consider 
the  pain  and  suffering  "the  plaintiff  has  un- 
dergone and  may  undergo  in  the  future." 
This  was  specifically  assigned  as  error.  This 
court,  whtl^  disapproving  of  the  expression 
"may  undergo,"  affirmed  the  Judgment  on  the 
ground  that  in  the  connection  In  which  It 
was  used  It  oould  not  have  been  misleading 
to  the  Jury,  in  view  of  the  subsequent  In- 
struction that  recovery  was  to  be  limited  to 
"that  already  experienced  and  likely  yet  to 
be  experienced."  With  such  explicit  and  re- 
peated recognition  by  our  own  courts  of  a 
rule  which  admits  compensation  for  pain  and 
suffering  likely  to  ensue,  It  comes  to  nothing 
to  show  that  in  some  Jurisdictions  recovery 
for  these  is  allowed  only  when  it  Is  made  to 
appear  that  they  are  reasonably  certain  to 
result  We  are  not  called  upon  to  vindicate 
the  justice  or  reasonableness  of  the  rule 
which  obtains  with  us.  It  Is  only  necessary 
to  assert  it  and  express  our  continued  ad- 
herence to  it  All  that  Is  required  with  us 
is  that  there  be  sufficient  evidence  from 
which  the  Jury  may  fairly  derive  the  conclu- 
sion that  the  chances  that  the  plaintiff  will 
endure  future  pain  and  suffering  preponder- 
ate over  those  that  he  will  not  Such  pre- 
ponderance denotes  probability  or  likellbood, 
and  that  Is  sufficient 

The  plaintiff,  while  a  passenger,  was  in- 
jured in  a  collision  between  two  of  defend- 
ant's trains,  sustaining  a  fracture  of  both 
bones  of  his  left  limb  between  the  knee  and 
ankle.  This  occurred  September  7,  1905.  He 
was  at  once  removed  to  a  city  hospital,  where 
he  was  placed  in  charge  of  a  physician  and 
snrgeon  in  the  employ  of  the  defendant  com- 
pany, who  proceeded  without  delay  to  place 
the  injured  limb  in  alignment  and  apply 
splints.  The  plaintiff  remained  In  the  hospi- 
tal  under   treatment  for  nearly  a  month. 
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wh«),  being  able  to  so  about  on  cratches,  be 
was  taken  to  bis  bome.  About  tbe  middle  of 
November  following,  the  same  Burgeon  re- 
moved tbe  plaster  cast  and  directed  moderate 
use  of  the  limb.  Plaintiff  testified  that  after 
the  removal  of  the  east  be  suffered  pain  In 
his  limb  so  severe  that  he  was  scarcely  able 
to  endure  It  It  Is  not  alleged  that  this  pain 
resulted  from  any  undue  or  Immoderate  use 
of  the  limb.  Because  of  Its  continued  sever- 
ity plaintiff  procured  radiographs  to  be  tak- 
en of  the  Injured  part,  and,  in  view  of  what 
these  were  supposed  to  disclose,  he  employed 
Dr.  Swope,  a  surgeon  of  repute  residing  and 
practicing  in  tbe  dty  of  Pittsburg.  From  an 
examination  of  the  radiographs  and  the  pa- 
tient. Dr.  Swope  concluded  that  what  caused 
the  pain  was  an  overriding  of  the  fibula  to 
the  extent  of  three-fourths  of  an  Inch,  and 
that  an  operation  was  necessary  to  make  the 
small  bones  unite  squarely,  and  thus  relieve 
the  pressure  upon  the  vessels  and  nerves  of 
the  foot  resulting  from  the  overriding.  The 
operation  involved  not  only  an  incision,  but  a 
severance  of  the  bones  which  had  partially 
united,  the  removal  of  the  oblique  ends,  and 
the  bringing  them  into  a  more  perfect  apposi- 
tion and  securing  them  in  proper  place  by  ar- 
tificial tendons.  This  operation  was  perform- 
ed by  Dr.  Swope  with  the  assistance  of  an- 
other surgeon,  and  In  the  presence  of  several, 
at  tbe  same  hosplta-l  where  the  patient  was 
first  treated.  Dr.  Swope  testified  that  he 
found  the  conditions  to  be  Just  as  the  radio- 
graphs represented  them,  and  In  addition  he 
found  the  tissues  about  the  place  of  fracture 
devitalized ;  the  blood  supply  having  been  in- 
terfered with  by  the  pressure  of  the  bone. 
Several  months  later  another  operation  was 
required  for  the  removal  of  a  piece  of  dead 
bone  which  resulted  from  the  devitalized  tis- 
sues. At  that  time  it  was  observed  that  the 
tissues  were  doing  no  good,  not  healing,  not 
throwing  off  the  bi  ken-down  processes.  Dr. 
Swope  gave  it  as  his  conclusion  from  a  very 
recent  examination  of  the  patient  that  there 
had  been  but  little  Improvement  in  his  condi- 
tion, that  necrosis  was  still  going  on,  and  that 
another  operation  would  be  required  for  the 
removal  of  dead  bone.  Tbe  effort  on  part  of 
the  defendant  was  to  show  that  the  operation 
performed  by  Dr.  Swope  was  wholly  unneccs- 
saiy,  that  plaintiff's  limb  was  in  good  condi- 
tion at  the  time  the  operation  was  perform- 
ed, that  the  healing  processes  were  steadily 
going  forward,  that  if  there  was  any  overrid- 
ing of  tbe  bone  It  was  so  slight  as  to  be  of 
no  consequence,  nothing  beyond  what  is  or- 
dinarily looked  for  in  such  cases,  and  the 
necrosis  which  subsequently  set  in,  and  is 
the  admitted  cause  of  plalntlfTs  present  dis- 
ability and  suffering,  is  due  wholly  to  the 
operation  performed  by  Dr.  Swope.  This 
view  of  the  case  was  expressed  by  Dr.  Wil- 
son, the  surgeon  who  first  treated  the  plain- 
tiff, and  he  was  fully  supported  in  it  by  sev- 
eral others  called  by  the  defendant. 
Into  this  controveray  we  need  not  enter. 
71A.-«9 


£:very  point  submitted  by  the  defendant  wbldi 
bore  relation  to  it  was  affirmed  by  the  court 
with  a  single  exoeptioD.  Defendant's  fourth 
point  was  as  follows :  "If  the  jury  find  that 
the  operation  of  Dr.  Swope  caused  the  dead 
bone,  and  that  this  dead  bone  was  not  a  se- 
quence or  result  of  the  original  injury,  they 
should  not  take  this  dead  bone  into  account 
in  making  up  their  verdict."  In  refusing  this 
point  the  learned  trial  Judge  said :  "While  it 
is  true  the  plaintiff  caimot  recover  for  In- 
juries which  were  not  the  sequence  of  tbe 
original  injury  received  in  the  accident,  yet  U 
he  exercised  care,  cantlon,  and  good  Judgment 
in  the  selection  of  a  skillful  and  competent 
surgeon,  he  has  discharged  his  duty  in  this 
respect,  and  is  not  responsible  for  an  error 
in  Judgment  or  unskillful  treatment  on  tbe 
part  of  the  surgeon  who  has  been  selected 
with  care.  Where  a  person  baa  used  reason- 
able care  in  selecting  a  physician  or  surgeon, 
but  owing  to  the  unskillful  treatment  the  in- 
Jury  has  been  increased,  the  party  causing 
tbe  injury  will  be  held  liable  for  tbe  latter." 
Putting  It  somewhat  differently,  the  point 
was  refused  because  it  did  not  comprehend 
sufficient  matters  of  fact  to  Justin  tbe  con- 
clusion sought  to  be  drawn,  and  this  was 
clearly  right.  If  the  operation  was  perform- 
ed in  good  faith,  before  tbe  recovery  of  the 
plaintiff  from  the  original  injury,  with  a  view 
to  promote  and  Insure  complete  recovery  or 
mitigate  plaintiff's  pain,  either  by  correcting 
what  bad  been  done  or  by  supplementing  it, 
by  tbe  surgeon  in  whose  skill  and  Judgment 
the  ordinarily  prudent  person  would  have  a 
right  to  rely,  tbe  consequences  following  the 
operation  and  resulting  directly  therefrom  are 
in  a  legal  sense  tbe  sequence  and  result  of  the 
original  accident.  The  affirmance  of  tbe 
point  would  have  Involved  an  assumption 
that  there  was  no  evidence  from  which  the 
Jury  could  find  such  conditions  as  those  we 
have  indicated,  and  which,  once  established, 
would  legally  refer  tbe  consequence  to  tbe  ac- 
cident as  the  proximate  cause.  Instead  of- 
this  being  the  state  of  the  evidence,  there  was 
not  only  abundant  testimony  In  support  of 
every  contention  we  have  above  referred  to, 
but  there  was  no  attempt  whatever  on  the 
part  of  the  defendant  to  controvert  It.  This 
testimony,  if  accredited,  established  not  only 
a  connection  between  the  pain  and  suffering 
caused  by  the  presence  of  the  dead  bone  and 
the  original  accident,  sufficient  In  law  to  make 
the  accident  the  proximate  cause,  but  it  link- 
ed the  two  together  In  such  a  way  as  to  make 
a  natural  whole.  Any  consideration  of  this 
matter  must  start  with  the  fact  that  before 
the  fractured  parts  had  healed,  while  the 
process  was  going  on,  and  after  plaintiff  had 
been  virtually  released  from  the  surgeon's 
care  and  supervision,  be  was  subjected  to  In- 
tense pain  and  suffering  In  tbe  region  of  tbe 
fracture.  If  such  were  not  tbe  fact,  or  if  it 
resulted  from  something  else  than  the  orig- 
inal injury,  defendant  should  have  made  some 
effort  to  c<MitroTert  the  testimony  with  re- 
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Bpect  to  It.  It  Is  enough  In  this  connection  to 
know  that  the  testimony  was  undisputed. 
The  natural  connection  between  the  pain,  if 
it  existed,  and  the  original  accident,  is  too 
obvious  to  call  for  remark.  It  was  Just  as 
natural  that  the  plaintiff,  In  his  desire  to  be 
released  from  the  pain  to  which  he  was  sub- 
jected, should  have  recourse  to  surgical  skill 
and  submit  to  whatever  treatment  such  skill 
should  determine  upon.  The  suffering  wbicli 
followed  the  treatment,  whether  that  treat- 
ment was  wise  or  unwise,  is  as  directly  and 
naturally  traceable  to  the  original  accident 
as  that  which  attended  the  setting  of  the 
fractured  limb  In  the  first  place;  both  were 
parts  of  the  connected  whole,  and  of  course 
it  is  of  no  consequence  that  one  is  further 
from  the  beginning  of  the  chain  of  events 
than  the  other. 

What  we  have  here  said  applies  as  well  to 
tlie  fourth  assignment,  which  is  the  answer 
of  the  court  to  the  defendant's  fifth  point, 
which  asked  the  court  to  say  "that  defendant 
is  not  liable  for  damages  arising  from  the 
fault,  mistake,  or  negligence  of  plaintifTs 
surgeon  which  produced  injury  and  loss  to 
plaintiff  that  could  under  no  circumstances 
have  resulted  from  the  Injury  plaintiff  re- 
ceived In  the  collision."  The  court  affirmed 
the  point,  and  followed  the  affirmance  with  a 
qnallflcaUon  or  explanation  which  set  out 
the  same  considerations  which  led  to  a  re- 
fusal of  the  fourth  point  It  is  the  qualifi- 
cation that  is  assigned  for  error.  Like  the 
point  itself  it  assumes  a  case  where  the  in- 
Jury  under  no  circumstances  could  have  re- 
sulted from  the  original  accident,  and  acquits 
from  liability  the  party  causing  the  accident. 
It  goes  on  to  say,  however,  that,  though  in- 
Jury  was  caused  by  unskillful  treatment,  yet, 
if  the  plaintiff  exercised  ordinary  care'  In 
the  selection  of  the  surgeon,  the  defendant, 
if  liable  legally  for  the  original  injury,  would 
be  liable  for  the  increased  injury  as  well. 
The  point  submitted  should  have  been  refus- 
■  ed  for  reasons  which  we  have  stated  In  con- 
sidering the  former  point  The  explanation 
left  the  affirmance  without  advantage  to  the 
defendant  but  so  far  as  it  went  it  was  a  cor- 
rect statement  of  the  law  under  the  facts  of 
the  case. 

It  was  entirely  proper  to  allow  the  witness 
Dr.  Swope  to  state  the  grounds  on  which  he 
based  his  conclusion  as  to  what  caused  the 
pain  from  which  the  plaintiff  suffered,  and 
prevailed  with  him  In  determining  that  an  op- 
eration was  necessary.  His  conclusions  were 
based  largely  upon  what  the  radiographs  re- 
vealed. This  circumstance  made  the  radio- 
graphs admissible.  While,  as  we  have  stat- 
ed, it  was  not  a  material  inquiry  in  the  case 
whether  the  operation  was  a  prejudicial  one 
or  not,  if  made  m  good  faith  by  one  on  whose 
skill  the  plaintiff  bad  a  right  to  rely,  yet  It 
was  around  this  question  that  the  controversy 
was  waged ;   the  defendant  Insisting  that  no 


excuse  whatever  existed  for  the  operation. 
Under  such  circumstances  it  would  have  been 
most  unjust  to  the  witness  to  refuse  him 
permission  to  show  by  the  radlog^raph  what 
directed  his  Judgement  He  testified  that 
when  operating  he  found  the  conditions  to  be 
Just  as  the  pictures  represented.  In  view  of 
this  testimony  the  objection  that  they  were 
not  taken  by  a  professional  comes  to  nothing. 

The  sixth  assignment  of  error,  for  the  rea- 
sons given,  cannot  be  sustained.  The  remain- 
ing assignment  complains  of  the  inadequacy 
of  the  charge  In  that  It  does  not  sufficiently 
call  the  attention  of  the  Jury  to  the  evidence 
on  tiie  part  of  the  defendant  as  to  plaintiff's 
ability  to  make  use  of  the  Injured  limb — this 
in  connection  with  the  question  of  compensa- 
tion. Tills  assignment  is  without  merit  The 
charge  is  not  only  a  full  and  adequate  pres- 
entation of  the  evidence,  bat  strictly  Impar- 
tial. 

The  Judgment  Is  affirmed. 

UM  Me.  sst) 

SPRAGUH  T.  INHABITANTS  OF  ANDRO- 
SCOGGIN COUNTY. 


(Supreme  Judicial  Court  of  Maine. 
1908.) 


Sept  12, 


1.  JUKT  (!  35*)— Eight  to  Jubt  Trial— Ef- 
fect OF  Right  to  Appeai.. 

Chapter  42,  p.  36,  Laws  1907,  providing 
that  a  husband  who,  without  lawful  excuse,  de- 
serts his  wife,  or  neglects  to  support  her  when 
in  need,  may  be  fined  and  imprisoned,  and  that 
the  proceeds  of  his  labor  while  in  jail  estimated 
as  tiie  statute  provides  shall  l>e  paid  to  his 
wife,  is  not  unconstitutional  on  the  ground  that 
the  respondent  is  deprived  oC  a  jury  trial. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  a  236-241 ;    Dec.  Dig.  i  35.*] 

2.  JcBY  (S  35*)— Right  to  Jubt  Tbiai<— Ooh- 
stitutional  Law. 

The  proceeding  being  a  criminal  one,  the  ac- 
cused convicted  by  a  municipal  court  has  nec- 
essarily the  same  right  of  appeal  under  the  gen- 
eral statute  (Rev.  St  c.  133,  1 17)  that  he  would 
have  if  convicted  of  any  other  offense;  and,  hav- 
ing the  right  to  appeal,  he  is  not  deprived  of  a 
trial  by  jury  in  the  appellate  court 

[Ed.  Note.— For  other  cases,  see  Jniy,  CSent 
Dig.  |§  236-241 ;   Dec.  Dig.  i  35.*] 

8.  Review  on  Appkax. 

Inasmuch  as  tills  case  comes  np  on  report 
and  the  only  question  argued  is  tiiat  of  the  con- 
stitutionality of  the  statute,  the  conrt  does  not 
consider  the  question  whether  the  form  of  rem- 
edy adopted  is  appropriate,  or  could  be  sostaia- 
ed,  if  objected  to. 

(Official.) 
4.  WoBDS  AND  Phrases— "Magibtbate." 

The  word  "magistrate,"  as  used  in  Rev. 
St  c.  133,  §  17,  providing  for  appeals  from  the 
d'ecisions  or  sentences  of  magistrates,  includea 
judges  of  municipal  courts  as  well  as  trial  jus- 
tices. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  6,  pp.  4271-4273.] 

.   Report  from  Supreme  Judicial  Court,  An- 
droscoggin County. 
Action  by  Lizzie  M.  Sprague  against  the 


»For  other  cases  see  mme  topic  and  section  NUMBER  In  Dec  ft  Am.  Dtga.  UVI  to  date,  ft  Beporter  Indexes 
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Inhabitants  of  the  Connty  of  Androscoggin. 
Case  reported.    Judgment  for  plaihtlfT. 

Action  to  recover  money  alleged  to  be  due 
the  plaintiff  by  virtue  of  the  provisions  of 
chapter  42,  p.  36,  Pub.  Laws  1907.  JPlea,  the 
general  iss'ue. 

When  this  action  came  on  for  trial,  an 
agreed  statement  of  facts  was  filed,  and  the 
case  was  then  reported  to  the  la'w  court  for 
determination,  with  the  stipulation  "that,  if 
judgment  is  for  the  plaintiff,  the  defendant 
is  to  be  defaulted  in  the  sum  of  $12  with  full 
costs." 

Argued  before  EMERY,  0.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  PBABODY,  and  BIRD, 
JJ. 

Harry  Manser,  for  plaintiff.  McGUlicuddy 
&  Morey,  for  defendant 

SAVAGE,  J.  Action  to  recover  money  al- 
leged to  be  due  the  plaintiff  by  virtue  of 
the  provisions  of  chapter  42,  p.  36,  Pub.  Laws 
1907.  The  case  comes  up  upon  an  agreed 
statement  of  facts,  and  the  defendant  makes 
no  objection  to  the  present  form  of  proceed- 
ing. Hence  we  do  not  consider  whether  It 
is  the  proper  form  or  not  The  only  ques- 
tion raised  in  argument  is  the  constitution- 
ality of  the  statute  above  referred  to,  and 
that  question  we  will  decide. 

The  statute  provides,  in  substance,  that" 
If  a  husband,  without  lawful  excuse,  deserts 
bis  wife  In  destitute  or  necessitous  circum- 
stances, or  if,  being  able  by  means  of  his 
property  or  labor  to  provide  for  her  neces- 
sary support  he  willfully  neglects  or  re- 
fuses so  to  do  when  she  is  in  destitute  or  ne- 
cessitous circumstances,  he  shall  be  deemed 
guilty  of  a  misdemeanor,  and  may  be  fined 
or  Imprisoned  or  both;  that  the  court  may 
direct  that  a  fine  imposed  shall  be  paid  whol- 
ly or  in  part  to  the  wife;  that  in  lieu  of 
punishment  or  In  addition  thereto,  the  court 
may  order  the  payment  of  weekly  sums  to 
the  wife  for  one  year,  and  release  the  hus- 
band from  custody  on  his  entering  into  a 
recognizance  conditioned  for  his  personal 
appearance  whenever  ordered  to  do  so  wlthr 
in  the  year,  and  for  his  compliance  with  the 
order  of  payment;  that  when  the  husband 
is  sentenced  to  hard  labor,  and  is  actually 
employed  in  such  labor  In  the  county  Jail, 
the  Jailer  shall  each  week  certify  to  the 
county  commissioners  the  number  of  days 
the  prisoner  has  been  thus  employed,  and 
that  the  county  commissioners  shall  there- 
upon draw  their  order  for  a  snm  equal  to  fif- 
ty cents  for  each  day's  labor,  and  the  county 
treasurer  shall  pay  the  same  to  the  wife.  It 
is  farther  provided  that  the  fines  and  penal- 
ties named  in  the  act  may  be  recovered  and 
enforced  by  complaint  or  indictment  Mu- 
nicipal courts  are  given  Jurisdiction  of  such 
complaints. 

In.thls  case  the  complaint  originated  in  the 
Anburn  municipal  court    The  husband  was 


convicted  and '  sentenced  to  hard  labor  in 
the  Jail  in  Androscoggin  county  and  labored 
24  days.  All  the  necessary  statutory  steps 
to  establish  the  plaintiff's  right  to  the  money 
sued  for  have  been  taken  of  waived. 

The  principal,  if  not  the  only,  ground  upon 
which  the  constitutionality  of  the  act  Is 
questioned  by  counsel,  is  that  the  husband 
complained  against  is  deprived  of  the  right 
of  a  trial  by  Jury  because  he  has  no  right 
of  appeal.  Cotton  v.  Cotton,  103  Me.  210,  68 
Atl.  824,  is  cited  as  authority  for  tl  's  posi- 
tion. That  case  arose  under  chapter  123,  p. 
130,  i  6,  Pub.  Laws  1905,  under  the  provi- 
sions of  which  a  husband  of  suflScient  ability 
who  willfuUy  and  without  reasonable  cause 
neglects  or  refuses  to  support  Ids  wife  may, 
by  a  civil  proceeding,  be  compelled  to  con- 
trlbnte  to  her  support.  In  such  cases  the 
Supreme  Judicial  Court  the  superior  courts, 
the  probate  courts,  and  municipal  courts 
have  concurrent  Jurisdiction.  In  Cotton  v. 
Cotton,  it  was  held,  for  reasons  not  necessary 
to  be  repeated,  that  such  a  proceeding  com- 
menced in  a  municipal  court  Is  not  appeal- 
able. 

That  howevM',  Is  not  this  case.  The  stat- 
ute under  wblcb  tiiese  proceedings  arose  Is 
a  criminal  statute.  It  creates  an  offense. 
It  provides  for  a  criminal  proceeding.  It  is 
not  a  substitute  for  the  statute  under  which 
Cotton  T.  Cotton  arose,  but  is  additional  to 
it  It  provides  another  and  sharper  method 
of  enforcing  the  duties  of  husbands  to  neces- 
sitous wives.  , 

The  proceeding  being  a  criminal  one,  the  ac- 
cused convicted  by  a  municipal  court  has  nec- 
essarily the  same  right  of  appeal  under  the 
general  statute  (Rev.  St  c.  133,  §  17)  that  he 
would  have  if  convicted  of  any  other  offense. 
Within  the  meaning  of  this  section  relating  to 
appeals  the  term  "magistrate"  includes  Judg- 
es of  municipal  courts  as  well  as  trial  Jus- 
tices. See  same  chapter,  sections  2,  3,  4,  5, 
and  6.  See,  also,  the  act  creating  the  Auburn 
municipal  cotrt,  respecting  the  right  of  ap- 
peal. Priv.  &  Sp.  Laws  1891,  p.  254,  c.  152, 
{  12.  The  right  of  appeal  appertains  to  all 
criminal  proceedings  within  the  Jurisdiction 
of  municipal  courts. 

It  is  too  well  settled  to  require  discussion 
that  one  put  on  trial  in  a  municipal  court 
for  an  offense  within  its  Jurisdiction  Is  not 
unconstitutionally  deprived  of  his  right  to  a 
trial  by  Jury  when  he  is  freely  allowed  an 
appeal  to  a  court  where  a  Jury  trial  can  be 
had.  Johnson's  Case,  1  Me.  230;  State  y. 
Gurney,  37  Me.  156,  58  Am.  Dec.  782;  State 
V.  Craig,  80  Me.  85.  13  Atl.  129. 

The  counsel  for  the  defendant  also  dis- 
cusses the  policy  of  the  statute,  but  with 
that  we  have  nothing  to  do. 

To  enact  that  a  husband  who,'  without  law- 
ful excuse,  deserts  his  wife  or  neglects  to 
support  her  when  in  need,  may  be  fined  and 
imprisoned,  and  that  the  proceeds  of  his 
labor  while  in  Jail,  estimated  as  provided  In 
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this  statute  shall  be  paid  to  hla  -wife,  does 
not  transcend  In  any  respect  our  conception 
of  constitutional  legislative  power. 
Judgment  for  tlie  plaintiff  for  $12. 


004  He.  394) 

STATE  T.  LAMBERT. 

(Sapreme  Judicial  Court  of  Maine.     Nor.  i, 
1908.) 

1.  Cbiihnai.    Law    (J    351*)— Evidehcb— Ad- 

XISSIBILITT— CONSCIOXISNESS  OF  GDILT. 

The  fact  of  an  accused's  flight,  escape  from 
cnstod^,  resistance  to  arrest,  concealment,  as- 
sumption of  a  false  name,  and  related  conduct, 
are  admiasible  as  evidence  of  consciousDess  of 
ruilt,  and  thus  of  guilt  Itself.  But  it  is  for  the 
Jury  to  determine  what  weight  and  value  should 
be  given  to  such  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Vig.  S§  77S,  778-785;  Dec.  Dig.  S 
351.*] 

2,  Cbimiral  Law  (J  351*)— EvinENOK  — Ad- 
HissiBiLiTT— Consciousness  of  Quii.t. 

The  defendant  was  indicted  for  larceny,  and 
•t  the  trial  the  arresting  officer  testified  that  the 
defendant  had  a  loaded  revolver  in  bis  overcoat 
pocket  when  arrested.  Held,  that  the  evidence 
was  admissible. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {{  780,  706 ;  Dec.  Dig.  {  831.*] 

9.  Witnesses  (8|  844,  855,  361»)— Cbiminai 
Law  (I  1109*)— Heputatior  of  Accused- 
Specific  Instances. 

The  defendant,  when  on  trial  for  larceny, 
called  as  a  witness  a  resident  of  Portland,  who 
testified  that  he  had  known  the  defendant  for 
five  years,  and  that  he  had  seen  him  quite  fre- 
quently and  had  numerous  business  dealings 
with  him.  There  was  no  evidence  that  the  de- 
fendant had  ever  resided  i^  Portland,  nor  that 
the  witness  had  ever  resided  in  a  community 
where  the  defendant  had  resided.  The  defend- 
ant's counsel  asked  the  witness  if  he  knew  the 
defendant's  "reputation  for  honesty  in  that  com- 
munity." The  question  was  excluded.  The 
witness  further  testified,  however,  that  in  bis 
dealings  with  the  defendant  he  had  found  him 
"honest  and  reliable,"  but  that  he  had  never 
heard  his  reputation  discussed  or  referred  to. 

Held:  (1)  That  it  was  not  indispensable  that 
the  witness  to  the  defendant's  reputation  should 
bave  resided  in  the  same  community  with  the 
defendant. 

(2)  That  the  defendant's  reputation  for  hon- 
esty was  not  regularly  provable  by  personal 
knowledge  of  the  witness  derived  from  specific 
instances  in  his  dealings  with   the  defendant. 

(3)  That  the  ruling  allowing  the  witness  to 
state  that  he  "found  him  honest  and  reliable" 
was  more  favorable  to  the  defendant  than  be 
was  entitled  to. 

(4)  That  the  defendant  was  not  aggrieved  by 
the  ruling  excluding  the  question  relating  to  the 
defendant's  "reputation  for  honesty  in  that  com- 
munity." 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  SS  1125,  1164,  1171;  Dec.  Dig.  SS 
344,  355,  3(>1;*  Criminal  Law,  Dec  Dig.  S 
116&.»] 

4^  Cbihinai.  Law  (J  762*)— Tkiai/— Expres- 
sion OF  Opinion  bt  Court  on  Pacts. 
The  defendant  excepted  to  an  alleged  ex- 
pression of  opinion  by  the  presiding  justice  up- 
on issues  of  fact  in  contravention  of  Rev.  St. 
C.  84,  i  97.  Held,  that  a  careful  examination 
of  all  the  defendant's  exceptions  relating  to  the 
comments  of  the  presiding  justice  upon  the  tes- 
timony, and  the  conduct  and  appearance  of  wit- 


nesses, and  the  language  !n  which  the  instruc- 
tions were  given  in  the  charge  to  the  jury,  fails 
to  disclose  any  exceptionable  infringement  of  the 
statute. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if  1731,  1750,  1754,  1738k  1759. 
1769;   Dec.  Dig.  S  7«2.*] 

(Official.) 

Exceptions  from  Superior  Conrt,  Cumbw- 
land  County. 

Thomas  L.  Lambert  was  convicted  of  lar- 
ceny, and  he  excepts.    Exceptions  overruled. 

The  defendant  was  Indicted  for  the  lar- 
ceny of  "one  horse  of  the  value  of  f200,  one 
wagon  of  the  value  of  $100.  and  one  harness 
of  the  Taiue  of  $10." 

Tried  at  the  January  term,  1008,  superior 
court,  Cumberland  county.  The  Jury  found 
the  defendant  guilty.  The  defendant  except- 
ed to  several  rulings  made  by  the  presiding 
Justice  during  the  trial,  and  also  excepted  1» 
an  alleged  expression  of  opinion  by  the  pre- 
siding Justice.  It  appears  from  the  bill  of 
exceptions  that  "the  notes  of  the  official 
stenographer  taken  at  the  trial  of  this  In- 
dictment were  lost  In  the  fire  which  destroy- 
ed City  Hall  (PorUand)  on  January  24.  19U8, 
so  that  It  la  impossible  to  make  exact  quota- 
tions either  from  the  evidence  or  the 
charge." 

The  case  Is  stated  in  the  opinion. 

Argued  before  E3IERY,  C.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  PEABODT,  SPEAR,  and 
BIRD.  JJ. 

Joseph  E.  F.  Connolly,  Co.  Atty.,  for  the 
State.    John  B.  Keboe,  for  defendant. 

WHITEHOUSEJ.  J.  At  the  January  term, 
1908,  of  the  superior  court  of  Cumberland 
coimty,  the  defendant  was  found  guilty  by 
the  Jury  of  the  larceny  of  a  horse,  wagon, 
and  harness,  the  property  of  George  A.  Luf- 
kln,  on  the  evening  of  Sunday,  September  15, 
1907.  The  case  comes  to  the  law  court  on 
exceptions  to  the  rulings  of  the  presiding 
Judge  admitting  and  excluding  certain  evi- 
dence during  the  progress  of  the  trial,  and 
to  the  alleged  expression  of  opinion  by  the 
presiding  Judge  upon  issues  of  fact.  In  con- 
travention of  section  07  of  chapter  84  of  the 
Revised  Statutes. 

E<ugene  Groves,  who  was  Indicted  at  the 
same  term  as  an  accomplice  and  pleaded 
guilty  to  the  charge,  appeared  as  a  witness 
for  the  state,  and  testified  that  the  defendant 
came  to  his  bouse  with  a  team  Saturday 
evening  September  14th,  and  remained  there 
overnight;  that  the  next  evening,  at  the  de- 
fendant's request,  he  rode  with  him  to  Wal- 
nut Hill  Church,  and  saw  the  defendant 
Lambert  drive  away  from  the  horse  sheds 
back  of  the  church  with  the  Lufkin  team; 
that  thereupon  they  drove  along  the  road 
some  distance,  Lambert  driving  the  Lufkin 
team  and  Groves  driving  the  other;  that 
Lambert  then  stopped  and  gave  him  f2  and 
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a  pint  of  whisky,  and  told  him  to  go  home, 
and  that  Lambert  then  drove  off  with  the 
Lufkin  team. 

Other  -witnesses  testified  for  the  state  that 
they  met  these  two  men  riding  together  in 
the  same  team  that  day  towards  Falmouth 
corner.  One  witness  testified  that  he  met 
them  riding  In  separate  teams  on  the  road 
from  Walnut  Hill  Ohnrch;  that  he  Identified 
the  Lufkin  horse  on  the  road  that  day,  and 
recognized  Lambert  as  the  drlyer  of  It. 

The  defendant  testified,  Inter  alia,  that 
his  residence  at  that  time  was  In  Tyngs- 
boro,  Mass.,  and  that  his  business  was  buy- 
ing and  selling  goods,  Including  horses.  He 
admitted  that  he  was  with  Groves  on  the 
day  of  the  larceny,  and  that  in  the  after- 
noon they  drove  In  a  "roundabout  way"  to 
the  electric  cars  at  Falmouth  Foreslde,  where 
they  separated,  and  that  he,  the  defendant, 
then  went  on  to  Portland  by  the  electric 
cars,  and  left  for  Boston  on  the  steam  cars, 
arriving  there  between  9  and  10  o'clock.  No 
part  of  the  Lufkin  team  was  afterwards 
found. 

1.  At  the  trial.  Deputy  Sheriff  Foley  testi- 
fied that  he  arrested  the  defendant  on  aq 
electric  car  coming  from  Yarmouth  to  Port- 
land October  8,  1907.  The  county  attorney 
Inquired  If  the  defendant  -was  armed  at  the 
time  of  the  arrest.  The  defendant's  counsel 
objected  to  the  question,  but  before  the  court 
could  rule  upon  it,  the  witness  promptly  an- 
swered that  the  defendant  was  armed  with  a 
revolver.  The  court  denied  the  request  of 
the  defendant's  attorney  to  have  the  testi- 
mony stricken  out,  and  the  witness  testified 
further  as  to  the  details  of  the  arrest,  and 
stated  the  defendant  had  the  revolver  In  his 
right-hand  overcoat  pocket,  and  that  it  was 
loaded. 

The  defendant  admitted  in  cross-examina- 
tion that  he  was  coming  from  Groves'  house 
at  the  time  of  the  arrest,  and  had  then  learn- 
ed from  Groves'  wife,  for  the  first  time,  that 
Groves  was  under  arrest,  but  she  did  not 
know  upon  what  charge. 

Upon  this  state  of  facts,  It  is  the  opinion 
of  the  court  that  there  was  no  error  on  the 
part  of  the  presiding  Judge  in  declining  to 
strike  out  the  testimony.  The  defendant  had 
just  been  Informed  that  his  accomplice  was 
nnder  arrest.  There  was  no  apparent  occa- 
sion for  any  legitimate  use  of  the  revolver 
by  the  defendant  that  day,  and,  if  It  was  not 
loaded  and  carried  for  the  purpose  of  aid- 
ing him  to  escape  by  intimidating  any  officer 
who  might  recc^lze  him  and  attempt  to  ar- 
rest him,  the  defendant  had  full  opportunity 
to  explain  for  what  purpose  he  did  have  it. 
"It  is  to-day  universally  conceded,"  says  Mr. 
■TClgmore,  "that  the  fact  of  an  accused's 
flight,  escape  from  custody,  resistance  to  ar- 
rest, concealment,  assumption  of  a  false 
name,  and  related  conduct,  are  admissible 
as  evidence  of  consciousness  of  guilt,  and 
thus'  of  guilt  itself."  1  Wigmore  on  Ev.  i 
276;  State  v.  Frederic,  69  Me.  400.    The  pos- 


session of  tools  suitable  for  effecting  an  es- 
cape Is  also  deemed  an  Incriminating  fact 
which  may  go  to  the  Jury.  State  v.  Duncan, 
116  Mo.  288,  22  S.  W.  69»;  Clark  v.  Com. 
(Ky.)  32  S.  W.  ISl;  Stat©  v.  Palmer,  65  N.  H. 
216,  20  Atl.  6.  And  evidence  that  the  de- 
fendant had  a  revolver  under  his  pillow 
when  arrested,  and  that  he  resisted  arrest, 
was  held  admissible  in  People  v.  Burns,  67 
Mich.  537,  35  N.  W.  164.  So,  in  a  prosecu- 
tion for  picking  a  pocket,  it  lis  competent  to 
show  that  the  accused  when  arrested  had  a 
billy  on  his  person.  People  v.  Macben,  101 
Mich.  400,  59  N.  W.  664. 

In  the  case  at  bar  It  was  for  the  Jury  to 
estimate  what  weight  and  value  should  be 
given  to  the  evidence  excepted  to  as  an  Indi- 
cation of  the  conscious  guilt  of  the  defend- 
ant 

2.  The  defendant  called  a  witness  by  the 
name  of  Jordan,  a  resident  of  Portland,  who 
testified  that  he  had  known  the  defendant 
for  five  years,  and  that  he  had  seen  him 
quite  frequently  and  had  numerous  business 
dealings  with  him.  There  was  no  testimony 
that  the  defendant  had  ever  lived  in  Port- 
laud,  nor  that  Jordan  had  ever  lived  In  a 
community  where  the  defendant  had  resid- 
ed. The  witness  was  asked  by  defendant's 
counsel  if  he  knew  the  defendant's  "reputa- 
tion for  honesty  in  that  community,"  and  the 
question  was  excluded  by  the  court  The 
witness  further  testified,  however,  that  in 
his  dealings  with  the  defendant  he  had  found 
him  "honest  and  reliable,"  but  that  he  had 
never  heard  his  reputation  in  any  communi- 
ty discussed  or  referred  to.  The  defendant 
called  another  witness  who  offered  to  testify 
to  substantially  the  same  facts  under  the 
same  conditions,  and  his  testimony  as  to 
the  defendant's  "reputation  for  honesty  in 
that  community"  was  also  excluded,  and  ex- 
ceptions were  taken  in  each  Instance. 

It  was  not  Indispensable  that  the  witnesses 
to  his  reputation  should  have  resided  in  the 
same  community  with  the  defendant  His 
general  reputation  as  to  honesty  may  have 
been  better  established  and  more  definitely 
understood  in  the  community  where  the  wit- 
nesses lived  and  where  they  had  had  "numer- 
ous business  dealings  with  him."  "In  the 
conditions  of  life  to-day,  especially  in  large 
cities,  a  man  may  have  one  reputation  in  the 
snbhrb  of  his  residence  and  another  in  the 
commercial  or  industrial  circles  of  his  place 
of  work.  •  •  •  There  may  be  distinct 
circles  of  persons,  each  circle  having  no  rela- 
tion to  the  other,  and  yet  each  having  a  rep- 
utation based  on  constant  and  personal  ob- 
servation of  the  man.  There  is  no  reason 
why  the  law  should  not  recognize  this.  The 
traditional  phrase  about  'neighborhood'  rep- 
utation was  appropriate  to  the  conditions  of 
the  time;  but  it  should  not  be  taken  as  im- 
posing arbitrary  limitations  not  appropriate 
In  other  times.  Alia  tempora,  aill  mores." 
2  Wigmore  on  Evidence,  §  1616,  and  cases 
cited.     "The  rules  of  evidence,"  said  Lord 
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Snienborough,  "must  expand  according  to  the 
exigencies  of  society."  Prltt  v.  Falrclough, 
8  Camp.  305. 

In  the  ease  at  bar  the  witness  Jordan  was 
allowed  to  testify  that  "In  his  dealings  with 
the  respondent  he  had  found  him  honest  and 
reliable,  but  that  he  had  never  beard  his 
reputation  In  any  community  discussed  or  re- 
ferred to."  So  far  as  this  last  statement 
Implies  that  the  witness  had  not  had  suffi- 
cient opportunity  to  learn  what  the  defend- 
ant's reputation  was,  he  would  not  be  quali- 
fied to  testify  as  to  reputation.  But  If,  from 
long  acquaintance  and  "numerous  business 
dealings"  with  him,  he  had  had  opportunities 
for  learning  about  bis  reputation,  the  fact 
that  be  had  never  heard  it  "discussed  or  re- 
ferred to"  would  be  cogent  evidence  that  it 
was  good.  It  is  accordingly  a  rule  of  evi- 
dence that  a  witness  to  good  reputation  may 
testify  that  he  has  never  heard  anything 
said  against  the  person.  2  Wlgmore  on  Ev. 
)  1614.  But  since  the  defendant's  reputation 
for  honesty  was  not  regularly  provable  by 
personal  knowledge  of  the  witness  derived 
from  speciflc  Instances  In  his  dealings  with 
the  defendant,  the  ruling  which  allowed  the 
witness  to  state  that  he  "found  him  honest 
and  reliable"  was  more  favorable  to  the  de- 
fendant than  he  was  entitled  to.  If,  there- 
fore, it  be  assumed  that  the  witness  was 
qualified  to  state  what  the  general  reputation 
of  the  defendant  was  in  that  community,  the 
defendant  was  not  aggrieved  by  the  refusal 
of  the  presiding  judge  to  permit  him  to  an- 
swer the  question,  and  there  was  no  excep- 
tionable error. 

3.  A  careful  examination  of  all  of  the  de- 
fendant's exceptions  relating  to  the  comments 
of  the  presiding  Judge  upon  the  testimony 
and  the  conduct  and  appearance  of  witnesses, 
and  the  language  in  which  the  Instructions 
were  given  In  his  charge  to  the  Jury,  falls 
to  disclose  any  exceptionable  infringement  of 
the  statute  in  that  respect.  In  McLellan  v. 
Wheeler,  70  Me.  285,  the  court  said:  "The 
Statute  does  not  go  so  far  as  to  prohlt>lt  the 
presiding  Judge  from  stating  to  the  jury  the 
questions  which  they  are  called  upon  to  de- 
termine. *  •  *  If  the  judge  is  of  such  a 
happy  temperament  as  to  be  indifferent 
whether  the  cases  tried  before  him  are  decid- 
ed rightly  or  wrongly,  or  not  at  all,  the  stat- 
ute will  Justify  him  In  omitting  such  state- 
ment. But  it  does  not  prohibit  it  *  •  ♦ 
Neither  Is  the  utterance  of  a  mere  truism,  or 
of  a  matter  of  common  experience  which  no- 
body would  think  of  disputing,  however  it 
might  bear  upon  the  issue,  an  Infringement 
of  the  statute  prohibition.  •  *  •  It  does 
not  follow  that  the  Judg^e  has  expressed  an 
opinion  upon  the  Issue  because  his  opinion 
may  be  Inferred  from  some  allusion  which  he 
may  make  to  some  obvious  and  Indisputable 
fact"  See,  also.  State  v.  Day,  79  Me.  120, 
8  Atl.  544;  York  v.  R.  R.  Co.,  84  Me.  117,  24 


Atl.  790,  18  L.  R.  A.  60 ;  Hamlin  v.  Treat,  87 
Me.  310,  32  Atl.  909;  Jameson  v.  Weld,  93 
Me.  345,  45  Atl.  299. 

Furthermore,  In  the  case  at  bar,  In  order 
that  nothing  In  the  conduct  of  the  trial  or 
the  charge  to  the  jury  should  be  construed 
as  an  expression  of  opinion  upon  the  ques- 
tion of  the  defendant's  guilt,  the  presiding 
Judge  made  the  following  observations  at 
the  close  of  the  charge :  "The  presiding  Jus- 
tice has  no  right,  and  In  this  case  no  Inten- 
tion, to  express  any  opinion  as  to  the  guUt  or 
Innocence  of  the  respondent,  or  the  effect  or 
weight  to  be  given  to  any  evidence  In  the 
case ;  and  that  the  Jury,  If  they  thought  they 
detected  any  such  expression  of  opinion,  were 
to  entirely  disregard  It,  and,  so  far  as  their 
verdict  was  concerned,  rely  entirely  npon 
their  own  Independent  Judgment  as  to  the 
weight  and  effect  to  be  given  to  the  testimonjr 
as  a  whole," 

Exceptions  overruled. 

(IM  Me.  414) 
STATE  V.  HOMiAND, 

(Supreme   Judicial   Court   of  Maine.     Not.  B^ 
1908.) 

1.  Cbihinai.    Law    (S    1149*)  —  Motioh    to 
Quash  Ihdiotmbnt— Exceptions. 

A  motion  to  quash  an  indictment  or  com- 
plaint is  addressed  to  the  discretion  of  the  court, 
and,  if  overruled,  no  ezceptJons  can  be  allowed. 
[Ed.    Note.— For    other   cases,    see    CWminal 
Law,  Cent.  Dig.  I  3042;   Dec.  Dig.  {  1149.*] 

2.  CsiMiNAi,  Law  (|  286*)— Plea  in  Bab. 

The  court  has  no  occasion  or  duty  to  rule 
upon  a  plea  in  bar  in  a  criminal  case  until  it  is 
traversed  or  demurred  to. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  S  286.*] 

(Official.) 

Exceptions  from  Superior  Goort,  Comber- 
land  County. 

William  A.  Holland  was  indicted  for  main- 
taining a  liquor  nuisance.  Motion  to  qnash 
the  indictment  overruled,  and  defendant  ex- 
cepts.    Dismissed. 

The  defendant  was  indicted  at  the  Janu- 
ary term,  1908,  superior  court,  Cumberland 
county,  for  maintaining  a  liquor  nuisance. 
He  then  filed  the  following  motion  to  qnash 
the  Indictment:  "And  now  the  said  William 
A.  Holland,  respondent  in  said  case,  comes 
and  moves  that  the  said  indictment  be  quash- 
ed for  the  following  reasons,  to  wit:  Because 
an  Indictment  for  a  liquor  nuisance  was 
found  against  him  on  the  first  Tuesday  of 
May,  A.  D.  1904,  that  it  was  a  valid  indict- 
ment, the  court  has  Jurisdiction  of  the  of- 
fense, the  Jury  was  impaneled,  and  the  de- 
fendant placed  on  trial,  and  was  then  and 
there  in  Jeopardy.  Aft^r  a  hearing  on  tiie 
said  indictment  the  Jury  disagreed,  and  at 
the  September  term  of  the  superior  courts 
A.  D.  1904,  said  indictment  was  nol.  pros'd. 
by  the  state.  A  copy  of  said  lndlctm«it  la 
hereto  annexed  and  made  a  part  of  this  mo- 


*Far  other  case*  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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tion.  (Omitted  In  this  report)  Reference  Is 
hereby  made  to  the  records  of  this  court  In 
case  No.  229  on  this  docket  for  the  year  A. 
D.  1904.  The  defendant  further  says  that 
the  present  Indictment  covers  a  period  from 
the  first  day  of  October,  A.  D.  1903,  covering 
several  months  of  the  period  covered  by  the 
prior  Indictment  of  1904.  He  says  the  of- 
fense In  the  prior  indictment  was  the  same 
as  the  offense  alleged  in  the  present  indict- 
ment, but  that  the  period  covered  by  the  last 
indictment  extends  from  October  1,  1903,  to 
the  first  Tuesday  of  January,  A.  D.  1908. 
Defendant  says  Uiat  under  the  provisions  of 
our  Constitution  he  cannot  again  be  placed 
in  Jeopardy  for  the  same  cause.  Wherefore 
the  defendant  asks  that  said  indictment  be 
quashed."  The  motion  was  overruled,  and 
the  defendant  excepted. 

Argued  before  EMERY,  0.  J.,  and  WHITE- 
HOCSB,  SAVAGE,  PEABODI,  SPEAR,  and 
BIRD,  JJ. 

Joseph  B.  F.  ConnoUy,  Go.  Atty.,  for  the 
State.    Dennis  A.  Meaher,  for  defendant 

EMERY,  a  J.  The  defendant  was  indict- 
ed for  maintaining  a  liquor  nuisance.  He 
filed  a  moticm  to  quash  the  indictment  be- 
cause of  a  former  Jeopardy.  The  facta  relied 
vipon  to  show  the  former  Jeopardy  were  set 
out  in  the  written  motion,  which  concluded 
with  the  prayer  "that  said  Indictment  be 
quashed."  The  court  overruled  the  motion, 
and  the  defendant  excepted. 

A  motion  to  quash  an  indictment  for  any 
reason  is  addressed  to  the  discretion  of  the 
court,  and  exceptions  do  not  lie  to  the  over- 
ruling such  a  motion,  since  the  defense  stat- 
ed therein  may  be  made  by  plea,  demurrer, 
or  motion  in  arrest  of  Judgment  State  t. 
Stuart,  23  Me.  Ill;  State  v.  Hurley,  64  Me. 
662. 

If  the  motion  filed  In  this  case  was  In- 
tended for,  or  could  be  regarded,  as  a  plea  In 
bar,  there  was  no  question  presented  for 
the  court  to  rule  upon,  since  there  was  no 
demurrer  to  nor  traverse  of  the  plea.  If  a 
plea,  the  court  had  no  occasion  to  rule  upon 
Its  sufildency  until  demurred  to,  nor  to  ques- 
tion its  truth  until  traversed.  The  excep- 
tions must  be  dismissed,  and  the  defendant 
left  to  Interpose  his  defense  by  plea  or  de- 
murrer. 

Exceptions  dismissed. 


(1MH«.I91) 

STATE  T.  HOLLAND. 

(Supreme  Judicial  Court  of  Maine.     Not.  8, 
190a) 

1.  iNTOXiCATiNa  Liquors  ({  248*);--Keepino 
FOB  iLLBaAi,  Sale— Complaint— DnPLiciTT. 
A  complaint  for  keeping  and  depositing  in- 
toxicating Ilquora  intended  for  unlawful  sale,  in 
which  it  is  alleged  that  they  had  been  first 
seized  by  the  complainant  without  a  warrant, 
and  in  which  there  is  the  farther  averment  re- 


specting the  complainant,  '^eing  then  and  there 
an  officer,  to  wit,  a  deputy  slieriff,  within  and 
for  said  county,  duly  qoalihed  and  authorized  by 
law  to  seize  intoxicating  liquors  kept  and  de- 
posited for  unlawful  sale  and  the  vessels  con- 
taining them,  by  virtue  of  a  warrant  therefor 
issued  in  conformity  with  the  provisions  of  iaw," 
is  not  bad  for  duplicity  or  uncertainty.  This 
language  is  not  descriptive  of  tbe  offense.  It  is 
merely  the  necessary  averment  of  tbe  officer's 
authority  to  seize  without  a  warrant. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  IMg.  f{  368-374;    Dec.  Dig.   { 
24§.»1 
2.  CaninTAX,  Law  (S  974*)— Motion  in  Ab- 

BEST  or  Jddoubnt— IifPOSSiBUC  Date  in 

Coif  PLAINT. 

A  motion  for  arrest  of  judgment  on  the 
gronnd  that  the  alleged  date,  namely,  the  year, 
of  tbe  commission  ol  tbe  offense,  is  an  impos- 
sible date,  will  not  be  sustained,  when  upon  an 
examination  of  the  certified  copies  furnished  to 
the  law  court  it  appears  that  the  date  should 
be  read  either  as  'ham"  or  "1980,"  but  it  is 
not  made  to  appear  which  is  correct,  as  when 
some  of  the  copies  may  properly  be  read  "1908" 
and  others  "1980."  It  is  incumbent  upon  the 
defendant  to  make  it  appear  to  the  court  that 
the  date  was  "1980,"  and  not  "1908,"  which  he 
naa  failed  to  do. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Dec.  Dig.  {  974.*] 

(Official.) 

Exceptions  from  Superior  Court,  Cumber- 
land County. 

William  A.  Holland  was  convicted  of  an 
unlawful  sale  of  intoxicating  liquors.  Motion 
In  arrest  of  Judgment  overruled,  and  defend- 
ant excepts.    Exceptions  overruled. 

Complaint  against  the  defendant  for  keep- 
ing and  depositing  intoxicating  liquors  In- 
tended for  unlawful  sale,  and  on  which  a 
warrant  was  Issued  by  the  Portland  munici- 
pal court  The  defendant  was  adjudged  guil- 
ty by  the  said  municipal  court,  and  there- 
upon he  appealed  to  the  superior  court  On 
trial  in  the  superior  court  he  was  found  guil- 
ty by  the  Jury. 

Argued  before  EMERY,  C.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  FEABODY,  SPEAR,  and 
BIRD,  JJ. 

J.  B.  F.  Connolly,  Co.  Atty.,  for  the  State. 
Dennis  A.  Meaher,  for  defendant 


SAVAGE,  J.  Motion  in  arrest  of  Judg- 
ment. Tbe  defendant  was  convicted  upon  a 
complaint  for  keeping  and  depositing  intox- 
icating liquors  Intended  for  unlawful  sale 
in  this  state.  He  then  filed  this  motion, 
which  was  overruled,  and  he  excepted.  The 
motion  sets  out  two  grounds  for  arrest : 

1.  It  is  contended  that  the  complaint  Is 
double,  ambiguous,  and  indefinite,  in  that  it 
Is  based  upon  two  Inconsistent  situations  and 
upon  two  differing  statutes.  The  defendant 
claims  that  tbe  complaint  contains  the  nec- 
essary allegations  for  obtaining  a  warrant 
for  a  search  and  seizure  of  Intoxicating  liq- 
uors, under  Rev.  St  c.  29,  i  49,  and  likewise 
the  allegations  necessary  for  obtaining  a 
warrant  for  the  seizure  of  liquors  already 
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taken  without  a  warrant,  under  section  48 
of  the  same  chapter.  As  to  this  grovind.  It  is 
only  necessary  to  say  that  the  defendant  has 
misinterpreted  the  language  In  the  complaint. 
Rev.  St  c.  20,  {  48,  provides  that  "In  all 
cases  where  an  oflScer  may  seize  intoxicating 
liquors,  or  the  vessels  containing  them,  upon 
a  warrant,  he  may  seize  the  same  without  a 
warrant,  and  keep  them  in  some  safe  place 
for  a  reasonable  time  until  he  can  procure 
such  warrant."  This  is  sometimes  called, 
perhaps  not  with  strict  accuracy,  a  "seizure" 
warrant,  in  distinction  from  a  "search  and 
seizure"  warrant.  Such  was  the  warrant  in 
this  case.  In  order  to  obtain  such  a  war- 
rant, it  was  necessary  for  the /Officer,  after 
seizing  the  liquors  without  a  warrant,  to 
mak.e  complaint  setting  out  that  he  had  al- 
ready seized  and  was  holding  the  liquors, 
and  also  In  apt  terms  that  he  was,  when  he 
seized  the  liquors,  an  officer  authorized  by 
law  to  seize,  upon  a  warrant,  liquors  intend- 
ed for  unlawful  sale.  Such  an  officer  only 
can  obtain  a  "seizure"  warrant,  and  his  au- 
thority must  be  alleged.  The  language 
which  the  defendant  now  complains  of  as 
one  of  two  Inconsistent  descriptions  of  the 
offense  Is  In  these  words,  namely,  "being 
then  and  there  an  officer,  to  wit,  a  deputy 
sheriff,  within  and  for  said  county,  duly 
qualified  and  authorized  by  law  to  seize  in- 
toxicating liquors  kept  and  deposited  for  un- 
lawful sale  and  the  vessels  containing  them, 
by  virtue  of  a  warrant  therefor  issued  in 
conformity  with  the  provisions  of  law."  This 
Is  not  descriptive  of  the  offense.  It  is  mere- 
ly the  averment  of  the  officer's  authority. 
Having  alleged  his  authority,  the  complain- 
ant then  proceeded  to  allege  that  he  had 
found  and  seized  the  liquors,  and  he  prayed 
for  a  warrant.  So  far  the  complaint  appears 
to  be  in  proper  form. 

2.  The  other  alleged  ground  for  arresting 
judgment  is  that  the  allegation  of  the  time  of 
the  seizure  Is  an  Impossible  date,  or,  to  use 
the  language  of  the  motion,  "that  the  officer 
says  he  seized  the  liquors  by  virtue  of  a  war- 
rant therefor  on  the  fourth  day  of  January, 
A.  V.  108."  This  is  not  an  accurate  state- 
ment There  is  no  allegation  that  the  liq- 
uors were  seized  "by  virtue  of  a"  warrant" 
But  passing  that,  it  is  not  correct  to  say  that 
the  complaint  alleges  the  seizure  to  have 
been  "on  the  fourth  day  of  January,  A.  D. 
198."  What  the  actual  date  written  was, 
the  court  of  course,  must  determine,  If  it 
can,  by  inspection.  We  have  inspected  the 
certified  copies  which  were  evidently  intend- 
ed to  be  fac  simile  copies  of  the  original,  but 
we  find  that  they  are  not  alike.  The  com- 
plaint made  January  6,  1908,  sets  out  that 
the  defendant  unlawfully  kept  and  deposit- 
ed the  liquors  "on  the  fourth  day  of  Janu- 
ary in  said  year."  And  the  time  of  the 
seizure  is  alleged  as  "on  the  fourth  day  of 
January,  A.  D."    Then  the  year  appears  In 


four  figures,  first  "19,"  and  then  an  "8^  writ- 
ten upon  and  partly  above  an  "0,"  or  an  "V 
written  upon  and  partly  beneath  an  "8."  But 
the  "0"  and  the  "8"  are  not  in  the  same  per- 
pendicular line.  In  some  of  the  copies  the 
"8"  appears  to  be  a  lltQe  to  the  left  of  the 
center  line  of  the  "0,"  and  in  others  a  little 
to  the  right 

Though  the  complaint  in  this  respect  was 
bunglingly  made,  we  think  it  would  be  put- 
ting too  fine  a  point  upon  It  to  say  that  we 
cannot  tell  by  inspection  that  this  was  writ- 
ten and  should  be  read  not  as  "198,"  but  ei- 
ther as  "1908"  or  as  "1980,"  according  to  the 
relative  positions  of  the  "8"  and  "0."  But 
which?  If  "1908,"  the  complaint  was  good. 
If  "1980,"  It  was  bad.  It  is  doubtless  true 
that  the  writer  intended  to  write  "1908." 
But  that  does  not  hejp  the  case.  We  cannot 
rewrite  It.  We  must  take  It  as  written.  And 
that  Is  uncertain.  The  defendant  has  not 
clearly  shown  to  us  how  it  was  written,  or, 
at  any  rate,  that  it  was  written  "1980."  For 
the  purposes  of  this  case,  we  do  not  place 
any  stress  upon  the  fact  that  defendant  in 
his  motion  described  the  date  as  "198"  in- 
stead of  "1980."  But  we  think  that  it  was 
incumbent  upon  him,  in  support  of  his  ex- 
ceptions, to  show  that  the  date  was  "1980" 
instead  of  "1908,"  and  that  he  has  faUed  to 
do.  It  therefore  has  not  been  shown  that 
the  date  was  Impossible  as  alleged. 

Bzceptions  overruled. 

Jnd^ent  for  the  state. 


(SI  Conn.  TOT) 

ROBINSON  ▼.  NATIONAIi  FRATERNAI< 
LEAGUE  OF  NEW  HAVEN. 

(Supreme  Court  of  Errors  of  Connecticut. 
Msrdi  3,  1909.) 

1.  Inbusance    (S    807*)  —  Mutuax,   Benkfif 
Cebtificatb  —  Stipulation  tor  Abbitba- 

TION— CoNSTBUOnON. 

A  stipalation,  in  a  benefit  certificate  pro- 
viding for  weekly  benefits,  that  on  disagreement 
"as  to  the  amount  payable  on  account  of  any 
valid  claim"  the  amount  should  be  determined 
by  arbitration,  requires  the  submission  to  arbi- 
tration of  the  question  of  the  amount  of  a  valid 
claim  in  case  of  a  disagieement,  bat  not  where 
the  validity  of  the  claim  is  disputed,  and  in 
such  case  a  holder  of  a  certificate  may  sue 
thereon  witiiont  submitting  the  issues  to  arbi- 
tration. 

[Ed.  Note.— For  other  cases,  see  Insoranoek 
Dec  Dig.  »  807.*] 

2.  Afpbai.  aitd  Ebbob  (S  1042*)— HABicuas 
Ebror — Striking  Out  PnBAniNOB. 

Where,  in  an  action  on  a  benefit  certificate 
stipulating  for  weekly  benefits,  the  complaint  al- 
leged performance  of  all  the  conditions  required 
of  the  holder  to  entitle  him  to  the  benefits,  ^e 
striking  out  of  a  defense  describing  one  of  the 
conditions  of  the  certificate,  which  it  was  claim- 
ed that  the  holder  violated,  withoat  prejudicing 
the  right  of  the  association  to  prove  the  alleged 
facts,  was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  ^UO,  4111 ;  Dec  Dig.  S 
1042.»] 
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Appeal  from  Superior  Court,  Fairfield 
CSounty;   Silas  A.  Robinson,  Judge. 

Action  by  Thornton  H.  Robinson  against 
tbe  National  Fraternal  League  of  New  Ha- 
ven. There  was  a  judgment  for  plaintiff  for 
$1,235.33  rendered  after  tbe  overruling  of  a 
demurrer  to  the  complaint  and  striking  out  a 
defense  of  the  answer,  and  defendant  ap- 
peals.   Affirmed. 

Richard  H.  Tyner,  for  appellant  Gail 
Foster,  for  appellee. 

HALLk  3.  Tbe  complaint,  dated  the  Slst 
of  August,  1904,  alleges  that  by  the  terms  of 
his  certificate  of  membership  In  tbe  defend- 
ant's association,  made  a  part  of  tbe  com- 
plaint,, the  plalntltr,  by  reason  of  bodily  in- 
juries sustained  tn  a  raUroad  accident  on  tbe 
Slst  of  March,  1903,  which  wholly  disabled 
him  from  transacting  any  business,  and  of 
which  the  defendant  had  due  notice,  became, 
on  tbe  Ist  of  April,  1904,  entitled  to  receive 
$25  a  week  for  tbe  52  weeks  between  March 
31,  1903,  and  April  1,  1904,  less  the  sum  of 
$300  alleged  to  have  been  paid  by  the  defend- 
ant to  the  plaintiff,  and  that  the  defendant 
has  refused  to  pay  tbe  sum  of  $1,000  still  re- 
maining due,  and  has  denied  any  liability  to 
tbe  plaintiff  nnder  said  certificate.  The  de- 
fendant demurred  to  the  complaint  niwn  the 
grounds,  in  substance,  that  It  was  not  alleg- 
ed that  before  the  commencement  of  this  suit 
the  plaintiff  bad  requested  the  defendant  to 
arbitrate  said  claim,  and  that  tbe  defendant 
had  declined  to  submit  It  to  arbitration.  Tbe 
court  having  overruled  this  demurrer,  tbe 
d^endant  afterwards  pleaded  the  failure  of 
the  plaintiff  to  offer  to  submit  his  said  claim 
to  arbitration,  as  one  of  his  special  defenses. 

Tbe  principal  questions  of  law  raised  by 
the  appeal  are  based  upon  tbe  action  of  the 
court  In  overruling  said  demurrer,  and  In  de- 
ciding that  tbe  failure  of  the  plaintiff  to  sub- 
mit his  claim  to  arbitration  do  not  constitute 
Bufllcent  defenses  to  this  action.  Tbe  provi- 
sions of  tbe  section  of  the  certificate  of  in- 
eurnnce,  material  to  these  queetlons,  are  tbe 
following : 

"7.  In  the  event  of  a  disagreement  as  to  the 
amount  payable  on  account  of  any  valid 
claim  made  under  tliis  certificate,  it  is  ex- 
pressly understood  and  agreed  that  said 
amount  shall  be  determined  by  arbitration. 
•  ♦  •  No  legal  proceedings  for  recovery 
under  Oils  certificate  shall  be  brought  until 
ninety  days  after  the  receipt  of  affirmative 
and  positive  proof  of  loss  by  tbe  league  at 
its  home  office,  nor  be  brought  at  all  unless 
the  league  shall  have  declined  to  arbitrate 
liavlng  been  requested  to  do  so  In  writing; 
and  the  league  shall  not  be  liable  in  any  legal 
proceedings  whatever  unless  the  same  are  ac- 
tually begun  within  one  year  from  tbe  date 
of  said  proof." 

Tbe  trial  court  did  not  err  In  overruling 
Hm  demurrer,  and  In  holding  that  under  tbe 
et  the  certificate  tbe  plaintiff  was  not 


required  to  offer  to  submit  bis  claim  to  ar- 
bitration before  commencing  this  action.  Not 
only  tbe  amount  justly  payable  upon  a  con- 
fessedly valid  claim,  but  the  legality  of  tbe 
entire  claim  presented,  are  clearly  questions 
upon  which  there  might  be  a  disagreement  be- 
tween the  defendant  league  and  a  certificate 
bolder.  Twenty-five  dollars  a  week,  for  62 
weeks,  is  a  maximum  payment  for  a  maxi- 
mum period,  when  tbe  certificate  holder  is 
wholly  disabled.  There  might  be  a  dispute 
between  tbe  Insured  and  the  league,  as  to 
whether  bis  valid  dlalm  was  not  for  a  less 
sum  and  for  a  shorter  period  than  such  maxi- 
mum sum  and  period.  There  might  also  be 
a  question  whether  a  certificate  holder,  how- 
ever seriously  Injured,  had  so  complied  with 
the  conditions  and  requirements  of  bis  ap- 
plication and  certificate  of  insurance  as  to 
entitle  him  to  any  Indemnity. 

In  this  case,  by  numerous  separate  de- 
fenses and  a  counterclaim,  tbe  defendant  con- 
tends that  It  Is  under  no  liability  whatever 
to  the  plaintiff.  It  denies  that  tbe  plaintiff 
was  a  member  of  the  league  In  good  standing, 
that  he  was  injured  in  tbe  railroad  accident, 
that  be  gave  the  required  notice  to  the  defend- 
ant, and  that  be  has  paid  bis  dues.  It  alleges 
that  the  plaintiff  failed  to  comply  with 
several  named  conditions  of  tbe  certificate  of 
Insurance;  that  the  plaintiff  falsely  and 
fraudulently  pretended  that  be  was  suffering 
from  the  alleged  Injuries ;  and  by  its  counter- 
claim asks  for  $500  damages  on  account  of 
tbe  plalntlflfs  fraudulent  acts.  Tbe  issues 
thus  framed  do  not  present  questions  which 
by  tbe  terms  of  tbe  certificate  of  Insurance 
were  required  to  be  submitted  to  arbitration. 
Only  tbe  question  of  tbe  amount  of  a  valid 
claim,  and  not  the  existence  of  a  claim,  tbe 
validity  of  which  was  disputed,  was  to  be 
submitted  to  arbitration  by  section  7  of  tbe 
certificate.  The  former  is  generally  a  ques- 
tion of  fact,  which  generally  may  more  prop- 
erly be  submitted  to  arbitration  than  the  lat- 
ter, which  is  usually  one  of  law.  The  trial 
court  rightly  construed  tbe  language  of  tbe . 
section  In  question  as  not  requiring  tbe  plain- 
tiff, upon  the  facts  found,  to  offer  to  submit 
bis  claim  to  arbitration  before  comm^iclng 
this  action.  Fricke  v.  United  States  Indem- 
nity Soclel7.  78  Conn.  188,  191,  61  AH.  481. 

There  was  no  harmful  error  tn  striking  out 
the  second  defense,  which  described  one  of 
the  conditions  of  tbe  certificate  of  insurance 
which  tbe  defendant  claimed  bad  been  violat- 
ed. The  facts  were  not  correctly  pleaded  as 
a  special  defense;  but  could  properly  have 
been  alleged  as  specifying  a  claimed  breach 
of  a  condition  of  the  certificate,  all  tbe  condl- 
tlona  of  which  the  plaintiff  had  alleged  be 
had  performed.  Hennessey  v.  Metropolitan 
Life  Ins.  Co.,  74  Conn.  699,  702,  52  Atl.  490. 
The  ground  upon  which  the  allegations  were 
stricken  out  in  no  way  prejudiced  tbe  de- 
fendant's right  to  prove  tbe  alleged  facta. 
The  150  pages  of  evidence  unnecessarily 
printed  ta  tbe  record  in  support  of  a  moti(« 
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to  correct  the  finding  only  serve  to  show  that 
there  was  a  conflict  of  evidence  npon  the  ma- 
terial facts  of  the  case,  the  decision  of  the 
trial  court  upon  which  was  final. 

There  Is  no  error.    The  other  Judges  con- 
cur. 


POPKB  v.  NEW  YORK,  N.  H.  &  H.  R.  CO. 

(Supreme  Court  of  Errors  of  Connecticut. 

March  4,  1909.) 

1.  Railboads  (S  346*)— Acoidb^  at  Cboss- 
ING— Evidence. 

In  an  action  for  the  negligent  death  of  a 
traveler  struck  by  a  train  at  a  crossing,  plaintiff 
must  show  prima  facie  that  decedent  exercised 
due  care. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  ij  1121,  1122;   Dec.  Dig.  i  346.*] 

2.  Railboadb  (I  329*)— INJUBIES  to  Tbavel- 

EBS    AT    CbOSSING  —  CORTBIBDTOBT    NEOLI- 
OBNCB. 

A  traveler  was  killed  by  a  train  at  a  cross- 
ing. Witnesses  testified  that  they  saw  decedent 
approach  the  crossing;  that  they  called  to  him 
to  look  out ;  that  he  drove  straight  along ;  that 
the  train  was  in  plain  sight ;  that  decedent  did 
not  see  the  train  until  it  was  almost  on  him. 
The  crossing  was  an  exceptionally  dangerous  one, 
and  no  warnings  had  been  furnished  for  it  De- 
cedent was  familiar  with  the  surroundings.  He 
was  very  deaf.  Held,  that  decedent  was,  as  a 
matter  of  law,  guilty  of  negligence,  precluding  a 
recovery. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  8  1028 ;   Dec.  Dig.  &  329.*] 

Appeal  from  Superior  Court,  Fairfield 
County;  William  S.  Case,  Judge. 

Action  by  William  D.  Popke,  administra- 
tor of  O.  William  Walter,  deceased,  against 
the  New  York,  New  Haven  &  Hartford  Rail- 
road Company.  E^m  a  judgment  refusing 
to  set  aside  a  nonsuit,  plalntlfr  appeals.  .Af- 
firmed. 

J.  Moss  Ives  and  John  B.  Booth,  for  ap- 
pellant   Joseph  F.  Berry,  for  appellee. 

HAIiL,  J.  The  plaintlfTs  Intestate,  G.  Wil- 
liam Walter,  was,  on  the  29th  of  December, 
1907,  between  5  and  6  o'clock  In  the  after- 
noon, struck  and  fatally  Injured  by  the  de- 
fendant's train,  on  Its  Highland  Division,  at 
the  Maple  avoiue  grade  crossing  in  the  city 
of  Danbury. 

The  complaint  alleges  that  without  fault 
or  negligence  upon  the  part  of  the  deceased 
the  Injury  was  caused  by  the  neglect  of  the 
defendant  to  maintain  gates  or  other  safe- 
guards at  said  crossing,  which,  it  is  alleged, 
was  extremely  dangerous  for  public  travel. 
The  defendant  demurred  to  the  complaint 
upon  the  ground,  in  substance,  that  it  did 
not  appear  that  the  Railroad  Commission- 
ers had  ordered  the  defendant  to  provide  any 
such  gates  or  safeguards  at  said  crossing, 
as  were  alleged  to  have  been  necessary.  The 
<!ourt  overruled  this  demurrer.  The  first  de- 
fense of  the  answer  denied  the  alleged  negli- 
gence of  the  defendant,  and  due  care  of  the 


deceased.  The  averments  of  the  second  de- 
fense, that  the  Railroad  Commlttsloners  had 
made  no  ord^  requiring  such  safeguards  to 
be  provided  at  said  crossing  as  were  in  the 
complaint  alleged  to  be  necessary,  and  tliat 
the  defendant  had  violated  no  order  or  re- 
quirement of  the  Railroad  Oommissioners 
regarding  safeguards  at  said  crossing,  w^'e 
admitted  by  plaintiff's  reply. 

The  evidence  presented  by  the  plaintilT 
showed  these  facts:  Maple  avenue,  runolng 
north  and  south  in  the  city  of  Danbury,  is 
crossed  at  grade  by  the  tracks  of  the  de- 
fendant's railroad,  running  easterly  and 
westerly.  At  the  time  of  the  accident  there 
were  no  gates,  flagman,  or  automatic  bell  at 
this  crossing,  and  none  had  been  ordered  by 
the  Railroad  Commissioners.  The  Danbury 
railroad  station  is  a  few  hundred  feet  east 
of  said  crossing.  At  between  5  and  6  o'clock 
of  the  evening  of  December  29,  1906,  the 
plaintiff's  intestate,  Q.  William  Walter,  while 
going  southerly  on  Maple  avenue,  was  struck 
and  killed,  at  said  grade  crossing,  by  a  west- 
erly bound  train  of  the  defendant  Walter 
was  69  years  old.  He  "was  very  deaf.  He 
had  lived  In  Danbury  30  years,  and  was  fa- 
miliar with  the  Maple  avenue  crossing.  Just 
before  the  accident  he  was  seated  in  his 
wagon,  driving  slowly,  In  a  southerly  direc- 
tion, a  gentle  horse,  which  he  had  used  for 
many  years.  The  evening  was  dark.  The 
only  two  eyewitnesses  of  the  accident  called 
by  the  plaintiff  testified,  in  substance,  that 
they  had  themselves  just  hurried  across  the 
tracks  going  north  in  front  of  the  train, 
which  they  saw  approaching  from  the  east; 
that  after  they  had  crossed  they  saw  Wal- 
ter quite  near  the  tracks,  seated  in  his  wag- 
on, driving  pretty  slowly  toward  the  cross- 
ing; that  they  called  to  him  to  look  out  say- 
ing that  there  was  a  train  coming;  that  he 
did  not  appear  to  heed  the  warning,  but 
drove  straight  along;  that  the  train  was  In 
plain  sight  and  one  could  see  the  headlight 
of  the  engine;  that  Walters  "didn't  see  the 
train  until  it  was  almost  onto  him";  that  the 
horse  saw  the  train  before  Walters  did,  and 
was  frightened  and  reared  np,  and  Walters 
jumped  out  with  the  reins  in  his  hands,  and 
the  train  struck  him. 

The  testimony  of  these  two  witnesses, 
with  evidence  showing  that  the  Maple  ave- 
nue crossing  was  an  exceptionally  dangerous 
one,  and  the  admitted  facts  that  no  safe- 
guards or  warning  signals  had,  at  the  time 
of  the  accident,  been  either  furnished  or  or- 
dered for  this  crossing,  constitute  practical- 
ly the  entire  proof  presented  by  the  plaintiff 
of  the  alleged  negligence  of  the  defendant 
and  the  reasonable  care  exercised  by  the 
plaintiff's  intestate. 

When  the  plaintiff  rested  his  case,  the 
court  granted  the  defendant's  motion  for  a 
nonsuit.  The  plaintiff  contends  that  the  only 
question  raised  by  the  appeal  from  the  jndg- 
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ment  of  nonsuit  Is  whether  there  was  suffi- 
cient evidence  of  due  care  upon  the  part  of 
the  deceased  to  be  submitted  to  the  Jury. 

The  record  does  not  show  that  that  was 
the  question  upon  which  the  motion  for  a 
nonsuit  was  decided.  Notwithstanding  the 
ruling  of  the  trial  court  upon  the  demurrer 
to  the  complaint,  and  the  fact  that  the  plain- 
tiff produced  considerable  evidence  of  the 
exceptionally  dangerous  character  of  this 
crossing,  it  does  not  appear  from  the  record 
that  the  trial  court  held  that  the  plalntifT 
had  presented  prima  facie  proof  of  the  de- 
fendant's alleged  negligence.  But  we  do 
not  find  it  necessary  to  discuss  the  question 
of  whether  there  was  sufficient  evidence  up- 
on the  question  of  the  defendant's  negligence 
to  go  to  the  Jury.  It  is  sufficient  to  say  that 
the  record  shows  that  the  plaintiff  clearly 
failed  to  present  evidence  from  which  the 
Jury  could  have  been  Justlfled  in  deciding 
that  the  plaintiff  had  sustained  the  burden 
of  proving  that  Walters  was  in  the  exercise 
of  due  care  as  alleged.  Walters  placed  him- 
self in  a  position  of  danger,  and  by  so  doing 
he  was  Injured.  Does  the  evidence  recited 
fairly  indicate,  as  It  should  to  sustain  a  pri- 
ma facie  case  in  favor  of  the  plaintiff,  that 
Walters  used  the  care  of  a  person  of  ordi- 
nary prudence  in  placing  himself  in  that  po- 
sition? It  not  only  fails  to  do  so,  but  clear- 
ly shows  the  contrary.  TSie  only  fair  con- 
clusion from  the  evidence  is  that  Walters, 
bad  he  made  reasonable  use  of  his  eyes, 
would  have  seen  the  headlight  of  the  ap- 
proaching engine  in  ample  time  to  have  es- 
caped injury.  For  his  failure  to  look,  the 
facts  furnish  no  excuse.  He  was  negligent 
In  falling  to  make  any  reasonable  use  of 
his  senses  to  avoid  injury,  and  for  that  rea- 
son the  trial  court  properly  granted  the  mo- 
tion for  a  nonsuit  Fay  v.  Hartford  & 
Springfield  Street  Ry.  C!o.,  81  Conn.  830,  33G, 
71  Atl.  364. 

There  Is  no  error.  Tbe  other  Jndgee  con- 
curred. 


(81  Conn.  711) 

STALKER  V.  HATES. 

(Supreme  Court  of  Errors  of  Connecticut. 
March  4,  1909.) 

1.  Pavmkwt  (5  6»*)— Dkfbrsb— Pleadiwo. 

Under  the  express  terms  of  Practice  Book 
1908,  p.  250,  §  160,  payment  mnat  be  pleaded 
to  be  available  as  a  defense. 

[Ed.    Note.— For   other  cases,    see   Payment, 
Cent.  Dig.  8  143%  ;   Dec.  Dig.  i  59.*] 

2.  Ohattei,  Mobtoaoes  (5  106*)— Constbtjo- 
TiON— Intention  of  Pabties. 

In  construing  an  instrument  claimed  to  be 
a  chattel  mortgage,  it  was  proper  to  consider 
the  Intent  of  the  parties  as  disclosed  by  the 
writing  in  the  light  of  tbe  snrrounding  circom- 
stances  in  which  it  was  executed. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  JS  102,  109 ;  Dec.  Dig.  §  106.*] 


3.  Evidence  (|  462*)— Pabol  Evidence— Ad- 
missible—Ptjbpose  IN  BXECUTINQ  INSTBTJ- 
MENT. 

One's  purpose  in  ezecnting  an  instrument 
may  be  shown  by  parol  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  2134;  Dec.  Dig.  |  462.»] 

4.  Chatiel  Mobtoaoes  ($  255*)  —  Rkuedies 
of  Mobtoaoee. 

A  chattel  mortgage  debt  may  be  collected 
by  an  action  at  law  as  well  as  by  foreclosing 
the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  t  517 ;   Dec.  Dig.  i  255.*] 

5.  Sales  (f  479*)— CoRDrraoif  Ai.  Saues— Rkk- 

EOT   OF   SEIXEB. 

On  breach  by  the  buyer  under  a  conditional 
sale  the  seller  can  sue  on  tbe  debt  or  reclaim 
the  property. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  §§  1418,  1420,  1436 ;   Dec.  Dig.  i  479.*] 

6.  Chatki,  MosiaAOES  (8  255*) — Taking 
Possession  or  Goods— Effect  on  Right  to 
Sue  on  Mortqage  Debt. 

Defendant,  being  in  debt  to  plaintiff  for 
rent  and  costs  of  an  action  of  summary  process, 
executed  a  chattel  mortgage  reciting  that  on 
default  in  paying  the  debt  certain  goods  might 
be  taken  by  plaintiff.  Held,  that  by  receivmg 
the  goods  after  suing  on  tbe  debt  plaintiff  was 
not  estopped  from  making  further  claim  on  ac- 
count of  the  debt. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  8  517;    Dec.  Dig.  8  255.*] 

Appeal  from  Court  of  Common  Pleas, 
Hartford  County;  John  Coats,  Judge. 

Action  by  Edwina  E.  Stalker  against  Eu- 
nice Hayes.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Joseph  P.  Tuttle,  for  appellant  J.  GUbert 
Calhoun  and  James  B.  Henry,  for  appellee. 

RORABACK,  J.  This  action  is  brought  to 
recover  rent  and  costs  of  an  action  of  sum- 
mary process.  The  substance  of  the  mate- 
rial facts  appearing  in  the  finding  is  as  fol- 
lows: On  ^une  3,  1907,  the  defendant  owed 
the  plaintiff  for  rent  and  costs  of  an  action 
of  summary  process  amounting  to  the  sum 
of  $53.96.  The  defendant  owned  and  had  in 
her  possession  tbe  articles  named  in  the  fol- 
lowing writing:  "Hartford,  Conn.,  June  8, 
1907.  This  is  to  certify  that  I  have  received 
of  Edwina  E.  Stalker  at  Hartford,  Conn.,  the 
following  goods  and  chattels,  to  wit:  Five 
iron  double  beds  complete  with  mattresses 
and  springs,  one  Richmond  range,  one  parlor 
stove,  which  goods  and  chattels  are  to  be 
and  remain  the  property  of  said  Edwina  E. 
Stalker  until  I  shall  have  fully  performed 
my  part  of  the  agreement  as  hereinafter  set 
forth.  I  hereby  agree  to  keep  said  prop- 
erty at  my  own  risk  and  charge  and  pay 
said  Edwina  E.  Stalker  for  the  use  thereof 
tbe  sum  of  $58.16  on  or  before  the  1st  day 
of  July,  1907,  as  evidenced  by  her  indorse- 
ments on  the  back  of  this  agreement,  when 
said  goods  and  chattels  shall  become  my 
property,  when  all  claim  to  the  same  by  her 
shall  cease  and  be  determined.    It  is  further 
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hereby  agreed  that  said  goods  and  chattels 
are  to  be  kept  by  me  at  my  residence.  No. 
115  Ann  street,  Hartford,  or  In  some  place 
of  storage  In  said  Hartford,  the  name  of 
which  I  am  to  Inform  said  Mrs.  Stalker,  or 
before  I  remove  said  articles  from  115  Ann 
street,  and  that  I  will  not  remove  the  same 
from  said  places  without  the  consent  of  said 
EXlwlna  E.  Stalker  Indorsed  on  this  agree- 
ment, nor  dispose  of  the  same  in  any  man- 
ner; and  It  Is  further  agreed  by  me  that  If 
I  shall  make  default  of  any  of  said  pay- 
ments, or  shall  fail  in  any  manner  to  pei^ 
form  this  agreement,  the  said  Edwlna  E. 
Stalker  shall  be  entitled  to  the  immediate 
possession  of  said  property,  which  I  hereby 
promise  to  deliver  to  her  on  demand.  In 
case  I  shall  violate  any  part  of  the  foregoing 
agreement,  the  said  lessor,  her  agent,  or  as- 
signs may  enter  upon  my  premises  and  take 
possession  of  said  property,  and  they  and 
every  of  them  are  hereby  exonerated  from 
any  claim  on  my  part,  or  on  the  part  of 
any  person  in  my  name  or  stead  for  any 
damages  which'  I  might  have  against  them 
for  so  doing  had  this  agreement  not  been 
made  and  entered-  into  by  me.  Eunice  M. 
Hayes.  [L.  S.]  This  Is  to  certify  that  the 
above-described  property  has  been  delivered 
to  the  lessee  named  In  the  foregoing  agree- 
ment by  the  undersigned  on  the  terms  and 
conditions  therein  specified.  Dated  at  Hart- 
ford this  3d  day  of  June,  A.  D.  1907.  Ed- 
wlna B.  Stalker,  By  Terry  J.  Chapln,  Her 
Attorney."  In  response  to  a  demand  for  se- 
curity for  her  indebtedness  the  defendant 
signed  and  delivered  to  the  plaintiff  this 
writing.  This  written  instrument  by  a  mis- 
take stated  the  amount  which  the  defend- 
ant was  to  pay  the  plaintiff  at  $58.16,  instead 
of  $53.96.  On  July  1,  1907,  upon  demand  the 
defendant  refused  payment  This  action 
was  then  commenced.  A  long 'time  after 
commencing  her  action  the  plaintiff  took  pos- 
session of  the  articles  in  question. 

The  trial  court,  from  the  surrounding  cir- 
cumstances and  the  intention  of  the  parties 
expressed  in  the  writing,  found  that  the  con- 
tract In  effect  Is  a  mortgage  and  Intended  as 
security  for  the  debt  named  therein.  The 
defendant  contends  that  this  action  of  the 
court  was  erroneous  for  reasons  which  may 
be  briefly  stated  as  follows:  The  court  erred 
ind  mistook  the  law  In  holding  that  the 
writing  did  not  constitute  payment  of  the 
charges  and  claims  for  which  the  plaintiff 
brought  this  action;  that  the  plaintiff  was 
not  estopped,  by  the  writing  and  the  receipt 
of  the  articles  therein  mentioned,  from  mak- 
ing further  claim  against  the  defendant  on 
account  of  said  rent  or  costs  in  said  sum- 
mary process;  that  this  writing  contltuted 
in  effect  a  mortgage  npon  the  articles  men- 
tioned therein.  The  defense  of  payment 
claimed  to  be  shown  is  not  indicated  by  the 
written  instrument    The  defendant  seeks  to 


import  into  this  document  a  condition  or 
contingency  of  which  it  furnishes  no  inti- 
mation. There  is  nothing  in  the  complaint 
from  which  payment  can  be  found  or  In- 
ferred. If  the  defendant  wished  to  avail 
herself  of  the  defense  of  payment  resulting 
from  the  transaction,  she  should  have  spe- 
cially pleaded  it  Practice  Book  190S,  p.  250, 
{  160. 

The  plaintiff  alleged  In  her  complaint  and 
the  trial  court  has  found,  that  this  writing 
was  given  as  security  for  the  debt  therein 
described.  The  court  in  construing  this  in- 
strument properly  took  into  consideration 
the  intent  of  the  parties  as  disclosed  by  the 
writing  In  the  light  of  the  surrounding  cir- 
cumstances under  which  it  was  executed. 
The  purpose  of  the  party  in  executing  an  in- 
strument may  Ite  shown  by.  parol  evidence. 
Lovell  V.  Hammond  C!o.,  66  Oonn.  500,  510. 
34  Atl.  611;  Williams  v.  Ohadwick,  74  Conn. 
252,  255,  50  AU.  720;  Post  v.  Gilbert,  44 
Ck>nn.  9,  18;  Susman  t.  Whyard,  149  N.  T. 
127,  130,  43  N.  E.  413. 

For  the  purposes  of  this  case  it  is  unnec- 
essary to  determine  whether  the  writing  in 
question  is  a  mortgage  or  a  conditional  sale. 
If  it  is  a  mortgage  the  plaintiff  had  an  op- 
tion either  to  collect  her  debt  by  an  action 
at  law,  or  by  a  proceeding  to  foreclose  the 
mortgage.  27  Cyc.  1516.  Assuming  that  the 
contract  Is  a  conditional  sale,  the  plaintiff 
could  bring  an  action  for  the  debt  or  reclaim 
the  property.  The  finding  shows  that  an 
action  for  the  collection  of  the  debt  'was 
commenced  long  before  possession  was  tak- 
en of  the  goods.  Receiving  the  goods  after 
the  commencement  of  this  action  did  not 
estop  the  plaintiff  from  making  further 
claim  on  account  of  the  indebtedness  lo 
question.  Robinson's  Appeal  from  Commis- 
sioners, 6S  Conn.  290,  297,  28  Atl.  40;  Cromp- 
ton  V.  Beach,  62  Conn.  25,  35,  25  AtL  446.  18 
li,  R.  A.  187,  36  Am.  St  Hep.  S23;  Bailey 
V.  Hervey,  135  Mas^  172,  174;  Herryford  t. 
Davis,  102  U.  S.  235,  26  L.  Ed.  100. 

There  Is  no  error.  The  other  Judges  con- 
cur. 

(81  Conn.  702) 
THOMAS  «t  al.  r.  YOUNG. 

(Supreme  Court  of  Errors  of  Gonnecticat. 
March  8,  1909.) 

1.  PlEADIW»    (I    248»)— AMKtDMEKT— Chahok 

OF  Causk  of  Acnon. 

'Where,  in  an  action  to  recover  possession 
of  land  and  damages,  the  original  plaintifo 
were  the  heirs  at  law,  the  widow,  and  the  ad- 
ministrator of  the  deceased  owner  of  the  land, 
the  court  properly  permitted  the  adminiatrator 
to  withdraw,  and  the  remaining  plaintiffs  to 
file  a  substitute  complaint  alleging  that  the 
ownership  of  the  premises  and  the  right  of 
possession  was  in  them,  and  that  they  had  been 
dispossessed  by  defendant ;  such  amendment  not 
introducing  a  new  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading;  Dee. 
Dig.  i  248.»] 
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2.   IiANDLOBD   AWD   TKNAWT    (|  62*)— ESTOPPBX 

or  Tenant  to  Dent  Landlord's  Title. 
In  an  action  by  the  widow  and  heirs  at, 
law  of  a  decedent  to  recover  posaession  of  land, 
a  lease  executed  by  plaintiffs  to  defendant  was 
admissible  as  an  estoppel,  though  plaintiffs^  eA- 
leged  that  on  a  date  sunsequent  to  the  termina- 
tion of  the  lease  they  possessed  the  premises, 
and  were  on  such  date  dispossessed  by  defend- 
ant, since  the  operation  of  the  estoppel  did  not 
cease  with  the  termination  of  the  lease. 

[Bd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  S  163;    Dec.  Dig.  |  62.*] 

8.  LANDtOBD  AND  TBNAHT  (t  68*)  —  LAWD- 

LOBD'B  Title— KSTOPPKL. 

In  ejectment,  a  notice  served  on  plaintiffs 
by  defendant,  purporting  to  notify  them  that 
defendant  surrendered  to  them  all  right,  title, 
or  posaession  that  he  ever  received,  if  any,  to 
the  premises,  and  also  that  he  disclaimed  having 
entered  into  possession  under  certain  leases 
executed  by  putintiffs,  and  renounced  any  ten- 
ancy under  them,  was  ineffective  to  relieve  de- 
fendant from  the  operation  of  the  estoppel  crea- 
ted by  the  leases,  and  put  him  in  a  position  to 
question  plaintiffs'  title;  it  bein^  incumbent  on 
defendant  to  surrender  possession  before  he 
could  question  the  title. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  i  161;   Dec.  Dig.  i  63.*] 

4.  Landlobd  and  Tenant  (§  62*)- Land- 

LOBD'S   TITLB— E8T0PPEL. 

The  rule  that  in  ejectment  by  a  landlord 
against  a  tenant  the  latter  must  surrender  pos- 
session before  he  can  question  plaintiff's  title  is 
as  applicable  when  the  lease  is  given  to  ope  al- 
ready in  possession  as  where  the  lessee  is  one 
who  is  admitted  to  poesession. 

(Kd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  S  154 ;   Dec.  Dig.  S  62.*] 

6.  Landlobd  and  Tenant  (§  66*)— Estoppel 
TO  Dent  LANOLOno's  Title— Effect  or 
D1SCI.AIMEB— Adverse  Possession. 

A  disclaimer  by  a  lessee  does  not  afford  him 
the  right  of  thereafter  asserting  a  title  adverse 
to  the  lessor  until  the  statutory  period  for  the 
perfection  of  title  by  adverse  poesession  expires. 

.    [Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  !  204 ;   Dec.  Dig.  §  66.*] 

6w  Landlord  and  Tenant  (|  62*)— EJEortOENT 
—Estoppel  to  Question  Landlord's  Ti- 
tle. 

In  ejectment  by  a  landlord,  defendant  can- 
not assert  that  the  one  from  whom  plaintiff 
received  his  title  never  had  title  to  the  prem- 
ises, never  occupied  the  same,  and  never  claim- 
«d  ownership,  since  such  assertion  is  In  deroga- 
tion of  the  estoppel  created  by  the  lease. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  I  156;    Dec.  Dig.  §  62.*] 

7.  Landlobd  and  Tenant  (§  62*)— Estoppel 
TO  Dent  Landlord's  Titlb— validitt  of 
Lease. 

Where  the  acceptance  of  a  lease  is  induced 
by  the  fraud  or  false  representations  of  the 
lessor,  the  lessee  Is  not  estopped  to  question  the 
lessors  title. 

[EA.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  g  153 ;  Dec.  Dig.  {  62.*] 

5.  Landlord  and  Tenant  (J  62*)- Estoppel 
10  Dent  Landlord's  Title— validitt  op 
Lease. 

Where,  in  ejectment  by  a  landlord  against 
a  tenant,  defendant  failed  to  show  that  a  lease 
under  which  an  estoppel  to  question  plaintiff's 
title  arose  was  not  voluntarily  executed,  that 
a  prior  lease  giving  defendant  an  option  for  re- 


newal was  fraudulently  obtained  from  him  was 
immaterial. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  {  153 ;   Dec.  Dig.  {  62.*] 

9.  EJviDENCE  (I  155*)— Pabt  of  Conveesatiow 
r-SHOwiNQ  Entire  Conversation. 

All  that  two  parties  say  at  a  single  inter- 
view on  whatever  subject  is  not  rendered  admis- 
sible for  the  simple  reason  that  what  is  said  on 
some  one  or  more  subjects  is  testified  to. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  i  455;    Dec  Dig.  §  156.*] 

Appeal  from  Conrt  of  Common  Pleas,  New 
Haven  County;  Isaac  Wolfe,  Judge. 

Action  by  William  P.  Thomas,  adminis- 
trator, and  others,  against  John  H.  Toung,  to 
recover  possession  of  land  and  damages. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   No  error. 

This  case  was  formerly  before  this  court 
79  Conn.  493,  65  Atl.  955.  The  facts  out  of 
which  It  arises  are  sufficiently  stated  there. 
After  it  had,  as  the  result  of  the  decision 
then  rendered,  been  returned  to  the  trial 
court,  leave  was  asked,  and,  against  the  ob- 
jection of  the  defendant,  granted  for  the 
plaintiff  Thomas,  administrator,  to  withdraw, 
and  for  the  remaining  plaintiffs  to  file  a  sub- 
stitute complaint  alleging  that  the  ownership 
of  the  premises  and  the  right  of  possession 
thereof  was  in  them,  and  that  they  had  been 
dispossessed  by  the  defendant  Upon  the 
trial  the  plaintiffs  supported  their  allegation 
of  title  by  the  introduction  of  the  lease  of 
March  1,  1901,  and  presented  no  other  tes- 
timony upon  that  point 

William  B.  Stoddard  and  Oeorge  E.  Hall, 
for  appellant  Edvrard  A.  Harriman,  for  ap- 
pellees. 

PBENTICB,  J.  (after  stating  the  facts  as 
above).  The  defendant  complains  of  the  ac- 
tion of  the  court  in  permitting  the  substitute 
complaint  to  be  filed.  The  contention  is  that 
the  plaintiffs  were  thus  allowed  to  substitute 
for  the  original  cause  of  action  another  and 
different  one,  and  one  which  could  not  have 
been  joined  with  the  original.  The  original 
plaintiffs  were  the  hehrs  at  law,  widow,  and 
administrator,  of  George  T.  Smith,  deceased, 
his  personal  representatives,  and  all  of  them. 
They  were  seeing  to  obtain  possession  of 
certain  real  estate,  which,  as  they  claim. 
Smith  owned  at  his  death,  and  then  passed 
to  them  as  his  personal  representatives. 
They  asserted  no  right  which  did  not  thus 
come  to  them.  In  their  attempt  to  enforce 
that  right  they  alleged  ownership  in  the 
widow  and  heirs,  and,  the  estate  being  still 
in  settlement,  as  was  averred,  the  right  of 
possession  in  the  administrator.  The  present 
plaintiffs  are  the  same  persons  save  that  the 
administrator  has  disappeared.  They  are 
seeking  to  enforce,  as  to  the  same  land,  the 
same  right  of  possession  derived  in  the  same 
way  by  virtue  of  the  title  cast  upon  them  by 
the  death  of  &nith.     The  substituted  com- 
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plaint  differs  from  tbe  original  only  in  that 
it  proceeds  upon  tbe  tlieory  that  the  right 
of  possession  was,  at  the  time  of  the  claimed 
dispossession,  and  is,  in  the  widow  and  heirs 
at  law,  the  present  plaintiffs,  and  not  in  the 
administrator,  and  so  alleges.  The  opinion 
in  Dunnett  v.  Thornton,  73  Conn.  1,  46  Atl. 
158,  contains  an  exhaustive  review  of  the 
history  of  our  law  ui>on  the  subject  of  tbe 
amendment  of  declarations  and  complaints, 
both  before  and  after  statutory  regulation 
was  attempted,  and  calls  attention  to  the 
generous  policy  which  has  always  inarked 
it  It  also  recites  at  length  the  course  of 
statutory  regulation,  and  calls  attention  to 
the  liberal  and  untechnlcal  spirit  in  which 
they  have  been  construed  and  applied.  The 
present  statute  (Gen.  St.  1902,  i  639)  is  con- 
sidered, both  of  itself  and  in  its  relation  to 
the  spirit  and  provisions  of  the  practice  act, 
and  tbe  principles  which  should  govern  its 
application  stated.  It  is  unnecessary  to  re- 
tteat  vrfaat  was  there  said.  It  is  sufficient  to 
observe  that  tbe  court,  in  exercising  Its  dis- 
cretion In  permitting  the  present  amendment, 
was  well  within  its  rights  as  there  defined. 

There  was  no  error  in  admitting  in  evi- 
dence the  lease  of  March  1,  1901.  It  was  not 
offered  or  received  as  establishing  title  in  tbe 
plaintiffs,  but  as  creating  an  estoppel,  which 
would  be  equally  as  effective  as  against  the 
defendant  Camp  v.  Camp,  6  Conn.  291,  300, 
13  Am.  Dec.  60;  Magill  v.  Hinsdale,  6  Conn. 
464,  469,  16  Am.  Dec.  70;  Thomas  v.  Young, 
79  Conn.  498,  497,  65  Atl.  955.  The  operation 
of  this  estoppel  did  not  cease  with  the  ter- 
mination of  the  lease.  Camp  v.  Camp,  5 
Conn.  291,  301,  13  Am.  Dec  60;  Bigelow  on 
Estoppel,  848.  One  reason  assigned  by  the 
defendant's  counsel  for  the  exclusion  of  the 
lease  was  that  the  complaint  alleged  that  on 
April  1,  1904,  a 'date  subsequent  to  that  of 
tbe  termination  of  the  lease,  the  plaintiffs 
possessed  the  premises,  and  were  on  that  day 
dispossessed  by  the  defendant  This  claim 
attaches  too  much  Importance  to  the  allega- 
tion of  time,  which  is  an  immaterial  one. 
Balkley  v.  Norwich  ft  Westerly  By.  Co.,  81 
Conn.  284,  286,  70  Atl.  1021. 

Tbe  defendant  offered  in  evidence  a  writ- 
ten notice  signed  by  him,  and  addressed  to 
the  plaintiffs,  bearing  date  April  20,  1907, 
and  claimed  to  have  been  served  upon  each 
of  the  plaintiffs  by  copy  on  April  26,  1907. 
This  paper  purported  to  notify  the  plaintiffs 
that  the  defendant  surrendered  to  them  "all 
right  title,  or  possession  that  he  ever  re- 
ceived. If  any,  to  the  premises"  in  question. 
It  also  notified  the  plaintiffs  that  the  defend- 
ant disclaimed  ever  having  entered  into  the 
possession  of  tbe  premises  under  tbe  lease 
of  March,  1904,  or  a  prior  one;  that  he 
disclaimed  and  denied  that  he  ever  by  virtue 
of  said  pretended  leases,  or  either  of  them, 
occupied  tbe  premises;  that  he  now  disclaim- 
ed any  and  all  right  to  the  possession  or  oc- 
cupancy of  them  by  virtue  of  said  instru- 
ments; and  that  he  solemnly  renounced  and 


disclaimed  any  tenancy  under  them.  The 
purpose  of  this  notice  was  to  relieve  the  de- 
fendant from  the  operation  of  the  estopp^ 
created  by  the  leases,  and  put  him  in  a  posi- 
tion to  question  the  plaintiffs'  title  It  was 
Ineffective  to  that  end.  Counsel  have  called 
it  a  surrender,  but  it  surrendered  nothing. 
It  was  incumbent  upon  the  defendant  to 
surrender  possession  before  he  could  call  in 
question  the  plaintiffs'  title.  Camp  v.  Camp, 
5  Conn.  291,  301,  13  Am.  Dec.  60 ;  Bigelow  on 
EiStoppel,  371;  Tiedemann  on  Real  Property, 
i  157;  Taylor  on  Landlord  ft  Tenant,  {  705, 
note.  This  principle  is  as  applicable  where 
the  lease  is  given  to  one  already  in  posses- 
sion as  where  the  lessee  is  one  who  is  admit- 
ted to  possession.  Wasbburne  on  Real  Prop- 
erty, 600,  601 ;  Camp  v.  Camp,  13  Amer.  Dec 
71,  note.  At  the  very  time  that  the  defend- 
ant was  engaged  in  making  the  pretended 
surrender  be  was  clinging  fast  to  the  posses- 
sion, and  has  done  so  ever  since.  Nothing 
was  further  from  his  thoughts  than  letting 
the  plaintiffs  into  possession.  On  the  con- 
trary, be  was  devising  means  to  retain  It  him- 
self, and  the  giving  of  the  notice  was  one 
of  those  means.  If  the  notice  be  r^arded  as 
a  disclaimer,  the  defendant  is  placed  In  no 
better  position.  The  cases  which  give  the 
greatest  efficacy  to  disclaimers  hold  that  they 
do  not  afford  tbe  lessee  the  right  of  there- 
after asserting  a  title  adverse  to  the  lessor 
until  the  statutory  period  for  the  perfection 
of  title  by  adverse  possession  shall  have  ex- 
pired. Wlllison  V.  Watklns,  8  Pet  43,  7  Ll 
Ed.  596;  Peyton  v.  Stlth,  5  Pet  485,  491,  8 
L.  Ed.  200;  Bigelow  on  Estoppel,  g  373.  See 
Hanf  ord  v.  Fitch,  41  Conn.  486,  601.  The  no- 
tice was  rightly  excluded. 

The  defendant  offered  evidence  to  show 
that  Smith,  from  whom  the  plaintiffs  receiv- 
ed their  title,  never  had  any,  never  occupied 
the  premises,  and  never  claimed  to  own  them. 
This  evidence  was  rightly  excluded  as  being 
In  derogation  of  the  estoppel.  Other  evidence 
was  presented  for  the  purpose  of  showing 
that  a  prior  three-year  lease,  terminating 
March  1, 1898,  was  procured  from  the  defend- 
ant by  these  plaintiffs  by  means  of  false  rep- 
resentations and  deceit  It  is  an  establish- 
ed principle  that  where  the  acceptance  of  a 
lease  is  induced  by  the  fraud  or  false  rep- 
resentations of  the  lessor,  there  Is  no  estop- 
pel. Washburne  on  Real  Property,  599; 
Bigelow  on  Estoppel,  864.  The  defendant  of- 
fered no  evidence  that  tbe  lease  of  March, 
1901,  was  not  freely  and  voluntarily  taken. 
That  is  tbe  lease  under  which  the  present 
estoppel  arises,  and  the  facts  which  may 
have  surrounded  a  prior  transaction  of  a 
similar  character  are  immaterial.  They  are 
none  the  less  so,  and  tbe  giving  and  accept- 
ance of  tbe  last  lease  no  less  an  independent 
transaction,  for  the  reason  that  the  former 
lease  gave  the  lessee  an  option  for  a  renewal. 
Piatt  T.  Cutler,  75  Conn.  183,  186,  52  Atl. 
819;  Nutmeg  Park  Driving  Corporation  v. 
Flske,  81  Conn.  463,  71  Atl.  499.    Other  nil- 
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togs  upon  the  admission  of  testimony  do  not 
cail  for  discussion  beyond  tlie  observation 
that  all  tliat  two  parties  say  at  a  single  In- 
terview, upon  whatever  subject,  is  not  ren- 
dered admissible  for  the  simple  reason  that 
what  Is  said  upon  some  one  or  more  axxb- 
Jects  is  testified  to.  Wlgmore  on  ESvldence,  ${ 
2115,  2119. 

There  is  no  error.    The  other  Judges  con- 
curred. 

(»  Vt.  108) 

WELLS  V.  BOSTON  &  M.  R.  B. 

(Supreme  Court  of  Vermont.     Essex.    Feb.  27, 
1909.) 

1.  Caskiebs  ({  380*)— Oabbiaob  of  Fassbn- 
OEBS— Ejection  of  PASSsireEBS— Aonons— 
Pleading — Evidence. 

Under  a  declaration,  in  an  action  against 
a  railroad  alleging  assault  and  battery  and 
wron^ul  ejection  of  a  passenger  from  a  train, 
plaintiff  conld  show  that-  he  purchased  a  ticket 
having  three  coupons,  the  first  entitling  him  to 
ride  to  a  fair,  the  second  to  attend  the  fair,  and 
the  third  to  return  passage;  that  on  his  re- 
turn the  conductor  took  up  his  ticket;  that 
thereafter  there  was  a  change  of  conductors; 
that  the  new  conductor  refused  to  accept  plain- 
tiff's statement  that  he  had  already  surrender^ 
ed  his  ticket,  and  demanded  the  fare,  and  on 
plaintiff's  refusal  to  pay  it,  forcibly  ejected  him. 
[Ed.  Note.— For  other  eases,  see  Oarrien, 
Cent  Dig.  S  14M;  Dec  Dig.  {  380.*] 

2.  ASSAT7I.T   AND    BAHEBT   (|   24*)— FlBADING 

— Dbclabation. 

In  an  action  for  assault  and  battery,  it  is 
not  essential  that  the  declaration  state  the  in- 
jury with  any  inducement  of  defendant's  motive 
or  of  the  circumstances  under  which  tiie  in- 
jury was  committed. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  {g  25,  26 ;   Dec.  Dig.  {  24.*] 

3.  Tbial  (J  59*)— Obdeb   of  Pboof— Discbe- 

TION  OF  CbUBT. 

Where  under  the  pleadings  certain  Evidence 
was  admissible  at  some  stage  of  the  trial,  the 
order  of  its  admission  was  within  the  discretion 
of  the  court 

[Eld.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  189;  Dec.  Dig.  g  59.*] 

4.  Judgment  (§  725*)— Bes  Jxtdioata— Mat- 
TEBS  Concluded. 

The  general  rule  is  that  a  verdict  and  judg- 
ment is  conclusive  evidence,  between  tlie  same 
parties  in  a  subsequent  suit,  of  all  that  the  jury 
must  have  found  to  warrant  the  verdict,  and 
no  further,  and  it  is  not  necessary  to  the  con- 
clusiveness tliat  the  issue  should  have  been  taken 
on  the  precise  point  which  it  is  proposed  to  con- 
trovert in  the  subsequent  suit;  it  being  enough 
if  that  point  was  essential  to  the  former  judg- 
ment 

[EM.   Note.— For  other  cases,  see  Judgment 
Cent  Dig.  |  1255;   Dec  Dig.  |  725.*] 

5.  Justices  of  the  Peace  (|  130*)— Judgment 
—■Bes  Judicata— Mattebs  Concluded. 

P.  S,  1656,  provides  that  no  judgment  of 
a  Justice,  where  an  appeal  is  not  allowed,  stiall 
be  an  estoppel  on  a  question  or  matters  not 
therein  expressly  adjudicated,  and  no  right  of 
recovery  shall  thereby  be  established  on  a  col- 
lateral matter.  In  an  action  against  a  railroad 
for  wrongful  ejection  of  a  passenger  from  a 
train,  it  appeared  that  on  plaintiff's  surrender 
of  his  ticket  the  conductor  failed  to  give  him 
anything  as  evidence  of  his  right  to  a  passage; 
that  thereafter  a  new  conductor  demanded  the 


ticket,  and  on  liis  failing  to  produce  it,  ejectr 
ed  him;  that  a  friend  thereupon  pajd  the  fare, 
and  plaintiff  continued  his  journey ;  that  later 
plaintiff  recovered  judgment  against  defendant 
before  a  justice  of  the  peace  for  the  amount  s» 
paid.  Eeli,  that  plaintiff's  right  to  be  on  the 
train  without  producing  a  ticket  or  paying  his 
fare  not  having  been  expressly  adjudicated  in 
the  action  before  the  justice,  the  admission  of 
the  former  recovery  as  conclusive  evidence  that 
plaintiff  was  rightiully  on  the  train  at  the  time 
of  his  ejectment,  and  of  his  right  to  recovery  in 
the  subsequent  action,  was  error. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  i  1153 ;  Justices  of  the  Peace,  Dec. 
Dig.  i  Iffl).*] 

6.  Judgment  (§  948*)— Plbadino— Necessitz 

—Estoppel. 

A  defendant,  failing  to  plead  a  former  judg- 
ment between  the  parties,  cannot  take  advan- 
tage ot  it  by  way  of  estoppel,  though  such  judg- 
ment is  in  the  case  as  evidence. 

[Eid.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  g  1787 ;   Dec  Dig.  g  948.*] 

7.  Evidence  (g  123*)— Bes  Qestjb. 

In  an  action  against  a  railroad  for  wrong- 
ful ejection  of  a  passenger  from  a  train  for 
alleged  nonpayment  of  fare,  testimony  that  One 
not  called  as  a  witness  was  in  the  same  car 
with  plaintiff,  and  told  the  conductor  that  he 
saw  the  former  conductor  take  up  plaintiffs 
ticket  was  but  the  narration  of  a  past  occur- 
rence, and  was  inadmissible  as  part  of  the  re* 
gestae. 

[Ed.  Note. — ^For  other  cases,  see  E/vidence. 
Cent  Dig.  g  362;  Dec.  Dig.  g  123.*] 

8.  Cabbiebs  (g  382*)— Cabbiage  of  Passen- 
obbs— EjJection  of  Passbngbb  fbom  TbaiM 
— Damages  —  £xempi.abt   Damages  —  Bti- 

DENCE. 

In  an  action  against  a  railroad  for  wrong- 
ful ejection  of  a  passenger  from  a  train  for  ei- 
leged  nonpayment  of  fare,  testimony  that  one 
not  called  as  a  witness  was  in  the  same  car  with 
plaintiff,  and  told  the  conductor  that  he  saw 
the  former  conductor  take  up  plaintiff's  ticket, 
was  inadmissible  on  the  question  of  exemplary 
damages,  since  the  disregard  of  a  third  person's 
statement  in  such  circumstances  did  not  tend  to 
show  that  the  ejection  of  plaintiff  was  mali- 
ciously, wantonly,  or  recklessly  committed. 

[Bd.  Note. — For  other  cases,  see  Oarriers, 
Cent  Dig.  §  1489 ;   Dec  Dig.  g  382.*] 

9.  Damages  (g  18*)  —  Pebsonal  Injubibs  — 

PbOXIMATB  CONSEQiniHCES. 

In  an  action  for  personal  injuries,  (mly 
such  special  damages  may  lie  shown  as  are  the 
natural  and  proximate,  not  the  necessary,  conse- 
quences of  the  act  complained  of, 

[Ed.  Note.r-For  other  cases,  see  Damages, 
Cent  Dig.  g  37 ;   Dec.  Dig.  g  18.*] 

10.  Cabbiebs  (g  382*)— Cabbiagb  of  Passen- 
GEBS  —  Ejection  of  Passengebs  —  Speciai. 
Damages— EVIDENCE. 

In  an  action  against  a  railroad  for  wrong- 
fully ejecting  a  passenger  from  a  train  and  in- 
juring him,  evidence  that  plaintiff  in  conse- 
quence of  the  injuries  was  unable  to  assist  his 
employes  in  cutting,  manufacturing,  etc.,  certain 
timber  he  had  contracted  to  purchase,  and  was 
compelled  to  abandon  the  contract  at  a  great 
loss,  was  inadmissible  to  show  speciail  damages, 
it  appearing  that  the  work  he  was  rendered  un- 
able to  do  was  but  a  small  part  of  a  business 
of  considerable  magnitude,  and  that  the  work 
might  have  been  performed  by  a  competent  em- 
ploye; the  loss  being,  more  particularly  the 
proximate  result  of  plaintiff's  voluntary  aban- 
donment of  the  contract  than  of  the  injuries. 

[EM.  Note. — For  other  cases,  see  Carrier* 
Cent  Dig.  g  1483 ;   Dec  Dig.  g  382.*] 
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IL  Cabbiebs  ({  384*)— Cabbiaoe  of  Passekt- 

0EB8— BjECTION    of    PASSENOEEB— ACTIONS— 
iNBTBUCnORS— EiXKlIPLAKT    DAMAGES. 

In  an  action  against  a  railroad  -for  wrong- 
fal  ejection  of  a  passenger  from  a  train,  an  in- 
struction that  if  the  jury  found  for  plaintiff,  and 
that  if  his  ejection  was  wilifni  and  maiicious, 
they  might  give  exemplary  damages,  was  er- 
roneous, as  permitting  an  award  of  exemplary 
damages  regardless  whether  defendant  was  guil- 
ty or  not  of  the  wrong  committed  by  its  servant 
by  directing,  participating  in,  or  subsequently 
approving  it. 

[Ed.  Note. — For  other  cases,  see  CJarriers, 
Cent  Dig.  S  1500;   Dec.  Dig.  f  384.*] 

Exceptions  from  Essex  County  Court ;  Wil- 
lard  W.  Miles,  Judge. 

Trespass  for  assault  and  battery  by  Charles 
A.  Wells  against  the  Boston  &  Maine  Rail- 
road. There  was  a  plea  of  the  general  issue, 
aad  verdict  and  Judgment  for  pialntUT,  and 
defendant  excepted.   Reversed  and  remanded. 

Argued  before  ROWELL,  a  J.,  and  TY- 
LER, MUNSON,  and  WATSON,  JJ. 

Howe  &  Hovey,  for  plainttfT.  Young  & 
Young  and  Harry  Blodgett,  tor  defendant 

WATSON,  J.  The  first  count  of  the  dec- 
laration alleges  in  detail  an  assault  and  bat- 
tery at  Barton,  Including  "and  also  tben  and 
there,  with  great  force  and  violence,  shook 
and  pulled  about  the  plaintiff,  and  threw 
and  cast  the  plaintiff  out  of  and  from  a  cer- 
tain railroad  passenger  car,  and  cast  and 
threw  [him]  down  to  and  upon  a  certain 
wooden  platform  then  and  there  situated," 
and  special  damages.  Pleas,  the  general  is- 
sue, and  special  in  justification  that  at  the 
time  when,  etc.,  the  plaintiff,  riding  In  a  cer- 
tain car  of  defendant's  train  through  the 
towns  of  Newport  and  Barton  to  Lyndon- 
ville,  on  proper  request  by  the  conductor  in 
charge  of  the  train,  refused  to  pay  his  fare 
or  to  produce  a  ticket  as  evidence  of  payment 
thereof,  whereupon  by  reason  thereof,  the  de- 
fendant by  its  said  conductor,  using  no  more 
force  than  was  necessary,  ejected  the  plain- 
tiff from  the  car.  The  plaintiff  replied,  de 
Injuria.  Subject  to  objection  and  exception 
on  the  ground  that  the  evidence  was  not  ad- 
missible under  the  declaration,  the  plaintiff 
was  permitted  to  show  that  on  the  morning 
of  September  7,  1905,  he  purchased  a  ticket 
at  Lyndonville,  having  three  coupons,  the 
first  entitling  him  to  ride  over  defendant's 
railroad  from  there  to  Sherbrooke,  the  sec- 
ond to  attend  the  fair  at  Sherbrooke,  and  the 
third  to  a  ride  over  defendant's  railroad 
from  Sherbrooke  back  to  Lyndonville  on  the 
same  day;  that  the  plaintiff  rode  to  Sher- 
brooke, surrendering  the  first  coupon,  attend- 
ed the  fair,  surrendering  the  second  coupon, 
and  took  the  train  at  Sherbrooke  late  in  the 
afternoon  to  ride  back  to  Lyndonville;  that 
between  Sherbrooke  and  Newport  the  con- 
ductor of  the  train  took  up  the  third  coupon, 
returning  nothing  to  the  plaintiff  to  show 
that  he  had  paid  his  fare  from  Newport  to 


Lyndonville;  that  at  Newport  some  changes 
were  made  In  the  train,  and  also  a  change  of 
conductors;  that  when  the  conductor  south 
of  Newport  called  upon  the  plaintiff  for  his 
fare,  the  plaintiff  told  him  he  bad  a  ticket 
from  Sherbrooke  to  Lyndonville  and  that  the 
conductor  north  of  Newi)ort  took  it  up  and 
retained  It,  whereupon  the  conductor  told 
plaintiff  he  must  pay  his  fare,  which  be  re- 
fused to  do,  or  be  put  off;  that  when  the 
train  stopped  at  Barton  Station,  the  plaintiff 
again  refusing  to  pay  his  fare,  the  conductor 
ordered  him  to  leave  the  train,  and  as  the 
plaiutiff  refused  to  do  so,  he  was  forcibly 
ejected.  The  admission  of  this  evidence  was 
not  error.  To  make  out  his  opening  case  it 
was  necessary  for  the  plaintiff  to  prove,  not 
only  the  assault  and  battery,  but  also  such 
facts  as  in  law  make  the  defendant  respon- 
sible therefor.  And  It  is  not  essential  that 
the  declaration  state  -the  injury  with  any  In- 
ducement of  the  defendant's  motive  or  in- 
tent, or  of  the  circumstances  under  which  the 
injury  was  committed.  1  Chitty,  PL  (14th 
Am.  Ed.)  887.  Whether  the  evidence  went 
beyond  what  was  necessary  to  the  opening 
case  we  need  not  Inquire,  since  under  the 
special  pleadings  It  was  all  admissible  at 
some  stage  of  the  trial,  and  even  though 
somewhat  varied  from  the  regular  order,  the 
variance  was  within  the  discretion  of  the 
court,  and  it  Is  not  manifest  that  the  defend- 
ant was  put  to  any  disadvantage  thoreby. 
State  V.  Magoon,  50  Vt  333. 

That  the  plaintiff  purchased  and  had  such 
a  ticket  was  not  denied  by  the  defendant 
Its  evidence,  however,  tended  to  show  that 
the  conductor  north  of  Newport  did  not  re- 
tain the  ticket,  but  punched  it,  and  returned 
it  to  the  plaintiff;  that  when  the  train 
reached  Barton,  the  plaintiff  refusing  to  pro- 
duce a  ticket,  pay  his  fare,  or  get  off  the 
train,  the  conductor  and  a  brakeman  ejected 
him  from  the  train,  using  no  more  force  than 
was  necessary  to  accomplish  that  purpose, 
and  that  the  plaintiff  had  the  same  ticket  in 
his  possession  several  days  afterwards.  It 
appeared  immediately  after  the  plaintifT  had 
been  ejected  his  fare  from  Newport  to  Lyn- 
donville was  paid  to  the  conductor  by  a  friend 
of  the  plaintiff,  and  that  the  plaintiff  then 
returned  to  the  same  car  and  rode  therein  to 
Lyndonville,  on  the  way  paying  the  friend 
the  amount  of  the  fare  so  paid  by  him.  It 
further  appeared  that  subsequently  thereto, 
and  before  the  commencement  of  this  'suit, 
the  plaintiff  brought  his  action  of  assumpsit 
against  the  defendant  before  a  justice  of  the 
peace,  to  recover  back  the  money  thus  paid  at 
Barton,  and  such  proceedings  were  had  there- 
in that  a  Judgtaent  was  rendered  for  the 
plaintiff  to  recover  the  amount  so  paid  and 
costs  of  salt  No  appeal  therefrom  was  al- 
lowable by  law.  Subject  to  defendant's  ob- 
jection and  exception,  the  plaintiff  was  allow- 
ed to  Introduce  a  certified  copy  of  this  judg- 
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ment  as  condoslre  evidence  that  the  plaintiff 
was  rightfully  on  the  train  at  the  time  be 
was  ejected,  and  also  as  conclnslve  of  the 
plaintiff's  right  of  recovery  In  this  case. 
The  latter  question  was  also  raised  by  excep- 
tion to  the  charge. 

The  Judgment  In  question  falls  within  the 
purview  of  the  statute  which  reads:  "No 
Judgment  of  a  Justice  where  an  appeal  Is 
not  allowed  shall  be  an  estoppel  upon  a  ques- 
tion or  matters  not  therein  expressly  ad- 
judicated, and  no  right  of  recovery  shall 
thereby  be  established  upon  a  collateral  mat- 
ter." P.  8.  1656.  The  general  rule  Is  that  a 
verdict  and  Judgment  Is  conclusive  evidence, 
between  the  same  parties  In  a  subsequent 
suit,  of  whatever  It  was  necessary  for  the 
Jury  to  find  In  order  to  warrant  the  verdict 
In  the  former  action,  and  no  farther.  Town 
V.  Lamphere,  34  Vt  865.  It  Is  not  neces- 
sary to  the  conclusiveness  that  the  Issue 
should  have  been  taken  In  the  former  ac- 
tion upon  the  precise  point  which  It  is  pro- 
posed to  controvert  In  the  subsequent  suit. 
It  Is  enough  If  that  point  was  essential  to 
the  former  Judgment  1  Greenl.  Ev.  {  534. 
In  other  words,  every  point  that  was  express- 
ly or  by  necessary  Implication  In  issue,  which 
must  necessarily  have  been  decided  In  order 
to  support  the  Judgment,  Is  concluded. 
Board  of  8.  t.  M.  P.  R.  E.  Co.,  24  Wis.  93, 
124.  In  the  former  suit  the  question  direct- 
ly and  distinctly  pat  In  Issue  was  the  plain- 
tiff's right  to  recover  of  the  defendant  the 
money  paid*  to  It  at  Barton  for  his  passage 
from  Newport  to  LyodcMivIlle.  The'  result 
depended  upon  whether  the  plaintiff  had  pre- 
viously paid  for  the  same  passage,  within  the 
meaning  of  the  law;  that  Is,  whether  his 
ticket  to  LyndonvlUe  was  taken  up  by  the 
conductor  north  of  Newiwrt  without  giving 
him  anything  as  evidence  in  lieu  of  the  ticket 
of  his  right  to  a  passage  through.  If  he  had, 
then  the  money  paid  at  Barton  was  a  second 
payment  for  the  same  thing,  and  it  was  held 
by  the  defendant  to  the  plaintiff's  use.  On 
the  other  hand.  If  the  plaintiff  had  not  made 
such  previous  payment,  then  the  money 
paid  at  Barton  was  for  a  valuable  considera- 
tion, and  not  recoverable  back.  See  Jerome 
V.  Smith,  48  Vt  230,  21  Am.  Rep.  125.  The 
plaintiff's  right  to  be  upon  the  train  when 
ejected,  without  producing  a  ticket  or  some- 
thing equivalent  thereto,  or  paying  his  fare, 
likewise  depended  on  whether  such  previous 
payment  had  been  made.  Yet  this  right  was 
not  a  question  expressly  adjudicated.  It  was 
a  coUatwal  matter  which  can  only  be  Infer- 
red by  arguing  from  the  Judgment  And 
aside  from  the  statute  a  Judgment  Is  not  evi- 
dence of  any  matter  which  came  collaterally 
In  question  merely,  nor  of  any  matter  inci- 
dentally cognizable,  nor  of  any  matter  to  be 
Inferred  by  argument  from  the  Judgment 
The  Duchess  of  Kingston's  Case,  20  St.  Tr. 
861,  2  Smith's  Lead.  Cas.  'STS;  Hopkins  v. 
Lee.  6  Wheat  109,  5  L.  Ed.  218;  Lawrence 
T.  Hnnt,  10  Wend.  (N.  Y.)  81,  25  Am.  Dec. 
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639;  Campbell  t.  Consalus,  26  N.  Y.  613; 
King  v.  Chase,  15  N.  H.  9,  41  Am.  Dec.  675; 
Kitson  T.  Farwell,  182  Hi.  327,  23  N.  B.  1024; 
McGravey  v.  Remson,  19  Ala.  430,  54  Am. 
Dec.  194.  It  follows  that,  both  under  the 
statute  and  at  common  law,  the  admission 
of  the  former  recovery  as  conclusive  evi- 
dence that  the  plaintiff  was  rightfully  on 
the  train  at  the  time  of  his  ejectment,  and  of 
his  right  of  recovery  In  this  action,  was  er- 
ror, as  was  also  the  charge  giving  It  such 
conclusive  effect. 

The  defendant  contends  that  the  former  re- 
covery is  a  bar  to  this  action,  and  that  since 
the  plaintiff  introduced  it  in  evidence,  the 
defendant  Is  entitled  to  the  full  benefit  there- 
of. It  Is  a  sufficient  answer  to  this  posi- 
tion that  the  defendant  cannot  take  advan- 
tage of  the  Judgment  by  way  of  estoppel,  he 
not  having  pleaded  It  as  such;  and  the  fact 
that  It  is  in  the  case  as  evidence  does  not 
change  the  rule  tn  this  respect.  Brlggs  v. 
Mason,  81  Vt  433;  Poole  v.  Massachusetts 
Mnt  Ace.  Ass'n,  75  Vt  85,  53  Atl.  331. 

The  plaintiff  was  permitted  to  Introduce 
testimony  that  one  Ben  Taylor,  a  person  not 
called  as  witness,  was  in  the  same  car  as 
was  the  plaintiff  between  Newi>ort  and  Bar- 
ton, and  that  Taylor  told  the  conductor  that 
he  saw  the  conductor  above  -  Newport  tate 
up  plaintiff's  ticket  It  is  urged  by  the  plain- 
tiff that  the  evidence  was  properly  received, 
first,  as  part  of  the  res  geste;  and,  secondly, 
as  bearing  on  the  question  of  exemplary 
damages.  The  evidence,  however,  was  not 
admissible  on  either  ground.  Not  on  the 
first,  since  it  was  but  the  narration  of  a 
past  occurrence  (1  Oreenl.  Ev.  S  110);  noi 
on  the  second,  for  the  disregard  of  a  third 
person's  statement  In  such  circumstances 
does  not  tend  to  show  the  act  of  the  con- 
ductor in  ejecting  the  plaintiff  to  have  been 
maliciously,  wantonly,  or  recldessly  commit- 
ted. If  the  evidence  had  any  tendency.  It 
was  that  the  conductor  was  performing  his 
duty  as  required  by  rule  579,  furnished  by 
the  defendant  to  all  conductors  of  its  passen- 
ger trains,  and  introduced  in  evidence  by 
the  plaintiff,  which  provides:  "The  conductor 
will  not  permit  any  person  *  •  •  to  ride 
on  his  train  without  a  ticket  or  pass,  except 
those  provided  for  by  rule." 

As  bearing  on  the  question  of  special  dam- 
ages, and  subject  to  defendant's  exception, 
the  plaintiff  was  permitted  to  Introduce  evi- 
dence tending  to  show  that  at  the  time  of 
the  assault  he  bad  a  parol  contract  with  the 
Moose  River  Lumber  Company,  whereby  he 
purchased  of  that  company  at  $8  per  1,000 
feet  stumpage  the  standing  timber  on  a  cer- 
tain lot  and  that  the  amount  of  timber  was 
estimated  by  the  company  at  700,000  feet; 
that  the  first  winter  after  the  assault  and 
because  of  the  Injury  resulting  therefrom,  he 
could  not  be  around  with  his  men  cutting  and 
haxiling  the  logs  more  than  probably  half  the 
time,  and  could  do  but  little  of  all  kinds  of 
work  connected  therewith;   that  becanae  of 
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this  Injury  he  was  not  well  enough  to  go  on 
with  the  catting  and  manufacturing  of  this 
lumber,  and  had  to  abandon  his  contract  of 
purchase  and  give  it  up  to  the  Moose  River 
Lumber  Company ;  that  at  the  time  of  such 
abandonment  he  had  cut,  manufactured,  and 
sold  lumber  to  the  amount  of  165,000  feet, 
and  the  completion  of  the  work  would  have 
occupied  another  year;  that  be  then  had  a 
contract  with  the  Northern  Lumber  Com- 
pany, whereby  it  was  to  have  the  manufae^ 
tared  lumber  subject  to  the  prices  as  they 
should  range  in  the  market;  tliat  in  doing 
the  work  he  employed  choppers  in  the  woods, 
some  teams  besides  his  own,  with  teamsters, 
In  hauling  the  logs,  and  help  at  his  mill  in 
sawing,  eta;  that  the  plaintiff  never  kept 
any  exact  account,  but  as  near  as  he  could 
tell  he  made  $5  profit  per  3,000  feet  on  the 
lumber  manufactured  and  sold,  and  estimated 
that  be  could  have  made  the  same  profit  on 
the  rest  of  the  liunber  had  he  not  been  ob- 
liged to  abandon  his'  contract  of  purchase. 
Without  considering  the  sufficiency  of  the 
declaration  in  this  respect,  when  properly  al- 
leged, only  such  special  daihages  may  be 
shown  as  are  the  natural  and  proximate  (not 
the  necessary)  consequences  of  the  act  com- 
plained of.  Roberts  v.  Graham,  6  Wall.  578, 
18  L.  E]d.  791 ;  Brown  t.  Gummlnga,  7  Allen 
(Mass.)  507.  In  the  case  at  bar  the  wrongful 
act  at  most  but  partly  disabled  the  plalntlfC 
from  personally  performing  work  in  cutting, 
hauling,  manufacturing,  etc.,  the  lumber, 
which  he  otherwise  would  have  done  In  con- 
nection with  the  carrying  out  of  the  timber 
contract  of  purchase,  the  manufacturing  and 
sale  of  the  lumber.  Tet  the  work  he  was  thus 
rendered  unable  to  do  would  be  but  a  small 
part  of  the  whole  in  the  prosecution  of  a  busi- 
ness of  such  nature  and  magnitude,  and  there 
would  seem  to  be  no  reason  why  that  also 
might  not  have  been  performed  by  a  compe- 
tent employe  It  cannot  be  said  that  his  loss 
of  profits,  whatever  they  might  have  been  In 
connection  with  this  lumber  contract  was 
the  natural  and  proximate  result  of  the  act 
complained  of.  Such  loss  was  more  particu- 
larly the  natural  and  proximate  consequence 
of  the  plaintiff's  subsequent  voluntary  act  of 
giving  up  or  abandoning  the  contract.  For 
this  reason — ^not  considering  others  suggested 
in  argument — ^the  loss  of  such  profits  does  not 
constitute  an  element  of  recoverable  damages, 
and  the  rulings  otherwise  In  the  admission 
of  evidence,  and  In  submitting  the  case  to  the 
Jury,  were  error. 

The  jury  were  instructed  that  if  they  found 
the  plaintiff  was  entitled  to  recover,  and 
that  the  act  of  putting  him  off  the  cars  "was 
a  willful  and  malicious  act,"  then  they  had 
the  Tight  to  add  to  the  damages  sustained 
"such  damages  as  you  think  ought  to  be  im- 
posed as  a  punishment;  as  an  example,  call- 
ed here  sometimes  'exemplary  damages,'  and 
sometimes  'punitive  damages,' "  to  which  ex- 


ception was  taken.  Under  tbia  charge  the 
jury  were  at  liberty  to  add  exemplary  dam- 
ages without  regard  to  whether  the  defend- 
ant corporation  was  or  was  not  guilty  of  the 
wrong  committed  by  its  servant,  by  direct- 
ing, participating  in,  or  subsequently  approv- 
ing It  This  Is  contrary  to  the  rule  laid  down 
upon  careful  consi-deratlQU  of  the  question  in 
WiUett  V.  St  Albans,  69  Vt  330,  38  Atl.  72, 
following  the  case  of  Lake  Shore  &  Mich.  S. 
By.  Co.  V.  Prentice,  147  U.  S.  101,  13  Sup.  Ct 
261,  37  L.  Ed.  97,  and  was  error. 
Judgment  reversed,  and  cause  remanded. 


(savt  M) 
DNITBS>   STATES,   to   Use   of  ELIAS   LY- 
MAN COAL  CO.,  v.  DNITBD  STATES 
FIDELITX  &  GUARANTY  CO. 

(Supreme  Court  of  Vermont    Chittenden.    Feb. 
27,  1909.) 

1.  United    States    (|    67*)  —  Contractokb' 
Bon  ds— Constbuotion— Matebiam. 

Act  Aug.  13.  1894,  c.  280,  28  Stat.  278  (U. 
S.  Oomp.  St  1901,  p.  2523),  requires  a  con- 
tractor for  a  public  building  to  give  bond  to 
promptly  _pay  for  all  labor  and  materials  mp- 
plied  to  him  for  the  work.  A  contract  provided 
that  the  contractor  should  furnish  "materials 
for  the  construction  of  certain  buildings  for  the 
United  States  government,  "all  in  accordance 
with  the  plana  and  apecifications"  made  a  part 
of  the  agreement.  The  condition  of  the  con- 
tractor's bond  was  for  performance  of  the  cov- 
enants and  agreements  m  the  contract  and  for 
the  prompt  iwyment  for  all  labor  or  materials 
supplied  to  the  contractor  for  the  work.  Held, 
that  the  bond  contained  two  distinct  covenants, 
one  for  the  performance  of  the  contract  and  the 
other  for  the  protection  of  persons  supplying  la- 
bor and  materials,  and  the  latter  shoald  be  in- 
terpreted in  the  light  of  the  former,  and  die 
meaning  of  the  "materials"  in  the  bond  ahonld 
be  ascertained  from  the  contract  including  Uie 
Bpeci&cationa,  constmed  in  view  of  the  wortc  to 
be  performed  and  in  the  light  of  the  circumstan- 
ces surrounding  the  transaction. 

[Ed.  Note. — For  other  cases,  see  United  States, 
Cent  Dig.  i  50;    Dec.  Dig.  i  67.»] 

2.  United    States    (6    67*)  —  Cortbaoiobs' 
Bonds— CoNSTBncTroN—''MATEEiAxs." 

A  contract  with  the  United  States  govern- 
ment to  furnish  all  labor  and  materials  neces- 
sary for  buildings  at  a  fort  provided  that  all 
materials  should  be  subject  to  the  acceptance  or 
rejection  of  an  officer  in  charge,  and  any  materi- 
al rejected  should  be  at  once  removed  and  re- 
placed by  the  contractor.  The  contractor  gave 
bond  for  performance  of  the  contract  and  for 
the  prompt  payment  for  all  labor  or  materials 
supplied  to  him  for  the  work,  as  expressly  re- 
quired by  Act  Aug.  13,  1894,  c.  280,  28  Stat. 
27S  (U.  S.  Corno.  St  1901,  p.  2523).  Held,  that 
coal  furnished  for  use  in  Uie  heating  plants  and 
in  certain  of  the  buildings  for  beating  purposes 
while  wort;  of  plastering,  laying  floors,  painting, 
and  varnishing  was  being  done  was  not  "materi- 
als" within  the  bond  or  the  statute. 

[Ed.  Note.— For  other  cases,  see  United  States, 
Cent  Dig.  {  50;  Dec.  Dig.  {  67.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4409-4413 ;   vol.  8,  p.  7718.] 

3.  United    States    (§   67*)  —  Contbactobs' 
Bonds— LiABitrrr— AcnoN— Evidence. 

The  question  whether  the  coal  constitnted 
"materiar*^  within  the  purview  of  the  bond  and 
the  statute  under  which  it  was  given,  depending 
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upon  the  provisions  of  the  specifications  express- 
ly made  a  part  of  the  contract,  as  well  as  u^n 
the  bond  and  contract  proper,  and  it  being  im- 
possible to  determine  the  question  without  the 
specifications,  the  contract  and  t>ond  without  the 
speciiications  were  inadmissible  for  determina- 
tion of  that  question. 

[E!d.  Note.— For  other  cases,  see  United  States, 
Cent.  Dig.  {  60;    Dec.  Dig.  S  67.*] 

4.  United^  States  (8  67*)  —  CoNTBAcrroBs' 
Bonds— Actions  —  Burden  of  Pboof  —  Ex- 
tension   or   TlUE   FOB   COXPI.ETINa    WOBK. 

In  an  action  on  a  building  contractor's 
bond,  conditioned  for  the  prompt  payment  by  the 
contractor  for  materials  furnished  him  for  the 
worlE  contracted  for,  for  coal  furnished  the  con- 
tractor in  connection  with  the  construction  of 
the  buildings,  after  the  expiration  of  the  time 
fixed  by  the  contract  for  the  completion  of  the 
work,  the  burden  is  upon  plaintiff  to  show  that 
an  extension  of  time  was  granted. 

[Ed.  Note.— For  other  cases,  see  United  States, 
Cent.  Dig.  i  50;    Dec.  Dig.  §  67.*] 

5.  United  States  (§  67*)  —  Contraotobs' 
Bonds— Actions— Question  fob  Jubt. 

There  being  no  written  extension  of  time, 
and  parol  evidence  bearing  on  the  question  of  an 
extenmon  other  than  in  writing  being  conflict- 
ing, it  was  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  United  States, 
Cent.  Dig.  g  50;    Dec.  Dig.  S  67.*] 

Exceptions  from  Chittenden  County  Court; 
George  M.  Powers,  Judge. 

Action  by  the  United  States  of  America, 
for  use  of  tiie  Ellas  Lyman  Coal  Company, 
against  the  United  States  Fidelity  &  Guaran- 
ty Company.  Judgment  for  plaintiff,  and 
defendant  excepts.    Reversed  and  remanded. 

Argued  before  EOWELL,  C.  J.,  and  TY- 
LER, MUN80N,  and  WATSON,  JJ. 

Horace  H.  Chittenden  and  Max  L.  Powell, 
for  plaintiff.  E.  M.  Horton  and  J.  E.  Cush- 
man,  for  defendant. 


WATSON,  J.  Chapter  280  of  the  United 
States  Statutes  at  Large  for  1894  provides: 
"That  hereafter  any  person  or  persons  en- 
tering Into  a  formal  contract  with  the  United 
States'  for  the  construction  of  any  public 
building,  •  •  •  shall  be  required  before 
commencing  such  work  to  execute  the  usual 
penal  bond,  with  good  and  sufficient  sureties, 
with  the  additional  obligations  that  such  con- 
tractor or  contractors  shall  promptly  make 
payments  to  all  persons  supplying  him  or 
them  labor  and  materials  In  the  prosecution 
of  the  work  provided  for  in  sudi  contract," 
etc.  Act  Aug.  13,  1894,  28  Stat  278  (U.  S. 
Comp.  St  1901,  p.  2523). 

On  March  16,  1903,  B.  H.  Dennlston  Com- 
pany entered  Into  such  a  contract  tn  writing 
with  the  government  to  "furnish  all  labor 
and  materials  necessary  for  the  construction 
of  the  following  buildings  at  Fort  Ethan  Al- 
len," this  state,  namely,  one  bachelor  officer's 
quarter,  two  barracks,  and  two  stables,  "ail 
In  accoi-dance  with  the  plan  and  specifica- 
tions hereto  attached  and  which  are  made 
a  part  of  this  agreement."  Pursuant  to  the 
requirements  of  the  statute,  the  bond  on 


which  this  action  Is  based  was  executed  to 
the  government  by  the  contractor  as  prin- 
cipal and  the  defendant  as  surety.  The  use 
plaintiff,  the  Ellas  Lyman  Coal  Company, 
famished  coal  to  the  contractor  at  the  times. 
In  the  amounts,  and  at  the  prices  charged  in 
the  plaintiff's  specifications,  it  having  been 
delivered  to  the  contractor  at  Fort  Elthan  Al- 
len while  the  company  was  constructing  the 
bnUdings  named  in  the  contract  Subject  to 
defendant's  objection  and  exception  on  the 
ground  that  tfie  coal  thus  furnished  was  not 
"material"  within  the  meaning  of  the  bond 
In  suit  and  of  the  federal  statutes,  evidence 
was  introduced  tending  to  show  that  the  coal 
mentioned  was  furnished  to  the  contractor 
at  the  place,  on  the  dates,  and  in  the  amounts 
specified,  for  the  agreed  price  charged;  that 
the  coal  was  used  In  the  heating  plants  and 
three  of  the  buildings  named  In  the  con- 
tracts then  being  constructed  by  the  contract- 
or; that  at  the  time  the  coal  was  used  work 
of  plastering,  laying  floors,  putting  on  Inte- 
rior finish,  painting,  and  varnishing  was  being 
done  In  said  buUdings.  No  evidence  was  in- 
troduced by  the  plaintiff  tending  to  show  that 
any  other  use  was  made  of  the  coal,  and  no 
evidence  was  Introduced  by  the  defendant 
The  same  question  in  effect  Is  raised  by  ex- 
ception to  the  overruling  of  defendant's  mo- 
tion for  a  verdict  at  the  close  of  the  evi- 
dence. An  exception  on  the  same  ground 
was  also  allowed  the  defendant  to  the 
court's  ordering  a  verdict  for  the  plaintiff. 

As  before  seen,  the  terms  of  the  contract 
are  that  the  contractor  shall  furnish  "mate- 
rials for  the  construction  of"  the  buildings 
named  therein,  "all  In  accordance  with  the 
plans  and  specifications"  attached  to  and 
made  a  part  of  the  agreement  The  condi- 
tion of  the  bond,  stating  that  part  of  the 
contract  to  be  for  furnishing  "materials 
necessary  for  the  construction  of,"  etc. — the 
same  language  used  In  the  contract— Is  for 
the  performance  of  "all  and  singular  the 
covenants,  conditions,  and  agreements  In  and 
by  said  contract  agreed  and  covenanted  by 
said  B.  EL  Dennlston  Co.  to  be  observed  and 
performed  according  to  the  true  Intent  and 
meaning  of  said  contract  *  *  *  and 
shall  promptly  make  full  payments  to  all 
persons  supplying  It  labor  or  materials  In 
the  prosecution  of  the  work  provided  for  In 
said  contract"  etc.  Here  are  two  distinct 
and  separate  covenants,  the  former  for  the 
purpose  of  securing  to  the  government  the 
performance  of  the  contract  for  the  con- 
struction of  the  buildings,  and  the  latter 
solely  for  the  protection  of  persons  supply- 
ing labor  and  materials  In  the  prosecution  of 
the  wprk.  "These  covenants  are  to  be  read 
together,  and  the  latter  Interpreted  In  the 
light  of  the  former."  United  States  F.  &  O. 
Co.  V.  United  States,  191  U.  S.  416,  24  Sup. 
Ct  142,  48  L.  Ed.  242.  The  same  court  later 
said  that  In  construing  the  latter  obligation 
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we  must  not  overlook  the  manifest  purpose 
of  tbe  statute  to  require  that  labor  and  ma- 
terial actually  contributed  to  the  construc- 
tion of  public  buildings  shall  be  paid  for, 
and  to  provide  security  to  that  end;  also, 
that  the  language  used  in  that  obligation, 
read  in  the  light  of  the  statute,  looks  to  tlie 
protection  of  those  who  supply  the  labor  or 
materials  provided  for  In  the  contract  Unit- 
ed States,  for  Use  of  Hill,  v.  American  Se- 
curity Co.,  20O  U.  a  197,  26  Sup.  Ct  168,  60 
li.  Bd.  437. 

Article  11  of  tbe  contract  Is  indicative  of 
tbe  intention  of  the  parties  thereto  in  this 
respect  It  reads:  "That  all  materials  and 
workmanship  shall  be  subject  during  the  en- 
tire progress  of  the  construction  to  tbe  In- 
spection and  acceptance  or  rejection  of  the 
officer  in  charge  or  bis  agent,  and  any  ma- 
terial or  work  not  accepted  shall  be  replaced 
by  tbe  said  Bi  H.  Dennlston  Co.,  at  their 
own  expense;  tbe  rejected  materials  to  be 
immediately  removed  from  the  premises." 
Does  not  this  article  strongly  show  that  the 
word  "materials"  as  used  in  the  contract  has 
reference  to  such  materials  only  as  are  with- 
in the  purview  of  that  instrument?  For 
what  purpose  would  such  a  provision  re- 
specting other  materials  be  there  made? 

In  City  of  Philadelphia  v.  Malone,  214  Pa. 
90,  63  Atl.  539,  Malone  &  Co.  entered  into  a 
contract  with  the  plaintifT  city  to  excavate 
and  construct  certain  reservoirs.  The  agree- 
ment required  the  contractors  to  furnish  all 
tbe  materials  and  perform  all  tbe  labor  nec- 
essary in  constructing  tbe  reservoirs  in 
strict  and  exact  accordance  with  the  pro- 
IK>sal  and  specifications  attached  to  and 
made  a  part  thereof.  A  bond  was  given  by 
the  contractors  as  required  by  a  city  ordi- 
nance. The  use  plaintiff  furnished  coal  to 
a  subcontractor  excavating  one  of  the  res- 
ervoirs, which  coal  was  used  for  generating 
steam  to  run  the  steam  shovel  and  the  loco- 
motive used  in  excavating  and  removing 
4llrt  In  constructing  the  reservoir.  The  bond 
on  which  the  suit  was  brought,  taken  for  tbe 
protection  of  the  city  and  tot  the  security  of 
IMirties  from  whom  the  contractor  or  bis  sub- 
contractor might  obtain  labor  and  materials, 
was  conditioned  that  the  contractors  "shall 
and  will  promptly  pay  •  •  •  all  sums  of 
money  which  may  be  due  for  labor  and  ma- 
terials furnished  and  supplied,  or  performed 
In  and  about  said  work."  The  question  was 
whether  coal  was  "material"  within  the 
meaning  of  tbe  ix>nd  in  suit  and  the  ordi- 
nance. It  was  held  that  both  the  labor  and 
materials  which  the  contractors  obligated 
themselves  to  furnish  were  specifically  set 
out  and  named  in  the  proposal  and  specifi- 
cations attached  to  and  made  a  part  of  their 
-contract;  that  in  determining  the  question 
the  test  was,  tbe  materials  or  labor  must  be 
-such  as  tbe  contract  covers;  and  that  an 
Inspection  of  tbe  proposal  and  specification 
■disclosed  nothing  whlcb  could  be  construed 


to  include  coal  furnished  for  running  the 
steam  shovel  or  locomotive.  Tbe  Judgment 
was  for  tbe  defendants.  In  etTect  tbe  same 
construction  was  given  in  United '  States  v. 
Kimpland  (C.  C.)  93  Fed.  403;  United  States 
V.  Morgan  (C.  C.)  Ill  Fed.  474;  Tbonuui 
Laugblin  Co.  v.  American  Surety  Co.  of 
New  York,  114  Fed.  627,  51  0.  a  A.  247. 

The  case  of  American  Surety  Co.  ▼.  Law- 
rencevllle  Cement  Co.  (C.  C.)  110  Fed.  717, 
relied  upon  by  tbe  plaintitF  as  sustaining  its 
contention  here,  seems  to  have  given  a  sim- 
ilar bond  a  broader  construction.  There  the 
governing  distinction  was  made  between  la- 
bor and  materials  consumed  in  the  work  or 
In  connection  therewith,  and  labor  and  mate- 
rials made  use  of  in  furnishing  the  so-calfed 
contractor's  plant,  and  available  not  only  for 
tbe  work  there  done,  but  for  other  work  also. 
The  court  a  single  .Judge,  seems  to  have 
construed  the  covenaht  in  tbe  bond,  which 
was  for  the  benefit  of  materialmen,  without 
regard  to  what  materials  the  contractor  was 
under  obligation  with  tbe  government  to 
furnish,  and  without  taking  into  considera- 
tion tbe  covenant  securing  to  the  govern- 
ment tiie  performance  of  the  principal  con- 
tract The  case  of  Zipp  v.  Fidelity  &  De- 
posit Co.,  73  App.  Div.  20,  76  N.  T.  Supp. 
386,  is  much  relied  upon  by  the  plaintiff. 
There  tbe  contractor  entered  Into  an  agree- 
ment with  the  city  of  Buffalo  wherein  he 
agreed  to  construct  a  retaining  wall  across 
Evans  Slip  in  that  city.  The  security  bond 
was  conditioned  for  tbe  performance  of  the 
labor  and  the  furnishing  of  "all  tbe  material 
necessary  to  fully  complete  tbe  work  or  im- 
provement" In  the  contract  contemplated, 
and  for  tbe  payment  "for  all  material  used 
and  services  rendered  in  the  execution  of 
such  contract."  During  tbe  progress  of  tbe 
work  two  boilers  and  engines  were  used  In 
excavating  the  rocks,  stones,  and  earth,  and 
for  pumping  the  water  from  the  slip.  The 
plaintiff  furnished  to  the  contractor  the  coal 
used  as  fuel  in  the  boilers  to  create  power. 
It  was  contended  that  the  dalm  for  this  coal 
was  not  within  the  strict  terms  of  the  con- 
tract The  court  said  the  defendant's  bond 
contemplated  the  performance  of  the  con- 
tract by  the  contractor,  and  whatever  fairly 
came  within  the  compass  of  that  work  was 
also  within  the  scope  of  the  bond ;  that  tbe 
generation  of  power  was  essential  in  tbe  per- 
formance of  the  contract  and  that,  "when 
the  defendant  became  responsible  for  the 
payment  of  'all  material  used  and  services 
rendered  in  the  execution  of  such  contract' 
it  might  have  expected  that  fuel  was  to  be 
consumed  in  tbe  undertaking";  that  tbe  ma- 
terials used  need  not  be  a  permanent  con- 
stituent of  tbe  structure  Itself,  but  must  be 
necessarily  incident  to  the  execution  of  the 
agreement,  to  come  within  the  purview  of 
the  bond,  and  tbe  coal  consumed  in  carrying 
on  the  work  was  of  that  character. 
In  United  States,  for  the  Use  of  Standard 
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Fnrnlture  Co.,  v.  Henningsen,  40  Wlasb.  87, 
82  Fac  171,  the  principal  contract  -was  for 
the  constmctlon,  equipment,  and  fumlahlng 
of  a  certain  Ughthovise  and  two  keepers'  resi- 
dences. The  spedflcatlons  attached  to  the 
contract  and  made  a  part  thereof  expressly 
required  the  contractors  to  furnish  certain 
fnmltnre  for  the  residences.  The  bond  exe- 
cuted was  conditioned  that  the  contractors 
should  fully  perform  the  contract  "and 
promptly  make  payments  to  all  persons  sup- 
plying them  with  labor  and  materials  In 
the  prosecution  of  the  work  therein  pro- 
vided for."  The  contractors,  in  the  per- 
formance of  the  contract,  purchased  of  the 
use  plaintiff  certain  furniture  called  for  In 
the  speclflcations,  a  part  of  ttie  purchase 
price  of  which  remained  nnpaid.  It  was 
contended  that  the  furniture  so  purchased 
was  not  "material"  wltliln  the  meaning  of 
tbe  Btatut&  It  was  held  that  the  law  sbould 
be  liberally  construed,  and  that  all  persons 
furnishing  any  materials  In  the  prosecution 
of  the  work  provided  for  were  protected  by 
the  bond,  even  though  tbe  materials  did  not 
enter  into  or  become  a  part  of  any  permanent 
«tructure;  and  that  a  recovery  could  be  had 
for  the  furniture  sold  to  the  contractora  in 
pursuance  of  the  terms  and  stipulations  of 
the  principal  contract. 

The  statute  under  which  the  bond  In  ques- 
tion was  given  was  amended  by  an  act  ap- 
proved February  24,  1005,  c.  778,  33  Stat.  811 
<U.  S.  Comp.  St.  Supp.  1907,  p.  708).  Though 
enacted  subsequently  to  the  execution  of  the 
t>ond  in  question,  the  later  act  sheds  light  on 
the  proper  construction  of  the  earlier  law; 
for  in  respect  to  the  persons  entitled  to  the 
benefit  of  such  a  bond  the  later  act  efTected 
no  material  chanse.  United  States,  for  Use 
of  Hill.  V.  American  Surety  Co.,  cited  above. 
Tbe  amendatory  act  describes  the  persons 
who  shall  have  the  right  by  Intervoitlon  to 
the  benefit  of  the  bond  as  "any  person,  com- 
pany, or  corporation  who  has  furnished  labor 
or  materials  used  In  the  construction  or  re- 
pair of  any  public  building  or  public  work, 
and  payment  for  which  has  not  been  made." 
The  great  similarity  of  the  language  used 
In  the  provision  of  the  contract  obligating 
the  contractors  to  furnish  materials  Is  no- 
ticeable— ^"shall  furnish  •  •  *  materials 
necessary  for  the  construction  of  the  follow- 
ing buildings,"  etc.  And,  In  view  of  the  fact 
that  the  same  words  are  used  In  the  state- 
ment of  the  contract  In  the  condition  of  the 
twnd,  we  apprehend  that  the  language  later 
used  therein,  "materials  In  the  prosecution 
of  the  work  provided  for  In  said  contract," 
can  have  no  broader  signification.  In  either 
«xpreBslon  the  "materials"  are  to  be  as- 
certained from  the  contract.  Including  tbe 
apeciflcations,  construed  like  any  other  con- 
tract, in  view  of  the  work  to  be  performed 
and  In  the  light  of  tbe  circumstances  sur- 
rounding the  transaction.     Whatever  "ma- 


terials" are  fairly  within  the  express  or  im- 
plied terms  of  the  contract  are  within  the 
scope  of  tbe  bond,  and  any  one  supplying 
them  In  the  prosecution  of  the  work  provided 
for  in  the  contract,  and  not  receiving  pay 
therefor,  is  entitled  to  tbe  benefit  of  the 
bond.  It  cannot  be  said  that  any  more  liber- 
al rule  of  construction  was  contemplated  by 
tbe  parties,  and  none  should  be  given. 

During  the  trial  of  the  case  at  bar  the 
plaintiff  offered  In  evidence  certified  copies 
of  tbe  bond,  of  the  contract,  and  of  die  speci- 
fications referred  to  in  tbe  contract.  The 
court  without  objection  admitted  the  copies 
of  the  bond  and  of  the  contract,  but  exclud- 
ed the  copies  of  the  specifications.  It  does 
not  appear  from  the  record  that  any  excep- 
tion was  taken  to  this  exclusion,  yet  the 
specifications  were  a  part  of  the  contract 
so  material  to  the  case  that  without  them 
the  record  contains  nothing  whereby  It  can 
be  determined  whether  the  coal  furnished  by 
tbe  uae  plaintiff  and  used  as  before  stated 
was  or  was  not  "material"  within  the  pur> 
view  of  the  bond  and  of  tbe  statute  under 
which  the  bond  was  given.  It  follows  that 
without  showing  more  the  evidence  objected 
to  was  Improperly  admitted;  that  the  de- 
fendant's motion  for  a  verdict  should  have 
been  granted;  and  that  to  direct  a  verdict 
for  the  plaintiff  was  error. 

By  tbe  terms  of  the  contract  the  work  of 
the  contractor  was  to  be  completed  on  or  be- 
fore tbe  Ist  day  of  December,  1903.  The 
coal  in  question  was  largely  furnished  by 
the  use  plaintiff  subsequent  to  that  date,  and 
from  time  to  time  up  to  and  including  Janu- 
ary 28,  1904.  No  written  extension  of  time 
in  which  the  contractor  might  perform  was 
shown,  and  the  parol  evidence  bearing  on 
the  question  of  an  extension  other  than  in 
writing  was  confiicting.  The  court  refused 
to  submit  that  question  to  the  Jury,  to  which 
defendant  excepted.  This  exception  was 
well  taken.  The  burden  of  showing  that 
an  extension  of  time  was  granted  by  the 
government  was  with  the  plaintiff,  and,  the 
parol  evidence  being  confiicting,  it  was  a- 
question  of  fact  for  tbe  Jury. 

Judgment  reversed,  and  cause  remanded. 

(«  vt  103) 

UNITED  STATES  v.  UNITED  STATES 
FIDELITY  &  GUARANTY  CO. 

(Supreme  Court  of  Vermont.    Chittenden.    Feb. 
27,  1009.) 

1.  Uirmcn   States   (S   67*)— Cohteaotb— Lul- 
BiLiTT  or  SuBKTT— "Material." 

A  person  contracting  with  the  United  States 
government  to  furnish  materials  for  the  con- 
Btmction  of  buildings  according  to  plans  and 
specifications  executed  a  bond,  required  by  stat- 
ute, binding  himself  to  pay  persons  fumishing 
him  labor  and  materials  for  the  work  providea 
for  in  the  contract.  Tbe  contract  proTided  that 
all  materials  should  l>e  subject  to  inspection  of 
the  officer  in  charge.     Held  that,  to  be  within 
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the  scope  of  the  bond  aa  "material"  furnished, 
lumber  must  have  been  fairl^r  within  the  express 
or  implied  terms  of  the  principal  contract,  in- 
cluding the  specifications,  and  must  have  been 
used  in  the  prosecution  of  the  work  provided  for 
in  that  contract,  and  no  recovery  could  be  had 
on  the  bond  for  defective  lumber  rejected  by  the 
inspector  and  not  used  in  the  prosecution  of  the 
work. 

[Ed.  Note.— For  other  cases,  see  United  States, 
Dec.  Dig.  i  67.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4409-4413.] 

2.  United  States  (8  67*)— Cohtracts  —  Lia- 

BlUTT  OF  SUBETT. 

For  lumber  of  an  inferior  quality  at  first 
condemned,  but  later  used  with  the  inspector's 
consent,  either  in  its  original  condition  or  by  be- 
ing remilled,  the  liability  of  the  surety  under 
the  bond  would  be  the  reasonable  value  thereof, 
not  exceeding  the  contract  price,  with  the  right, 
under  the  express  provisions  of  P.  S.  $  2689,  to 
have  the  benefit  of  any  defense  which  might  b.e 
available  to  its  principal  in  an  action  brouj^t 
against  it  on  the  same  obligation. 

[Ed.  Note.— For  other  cases,  see  United  States, 
Deft  Dig.  I  67.*] 

Bzceptlons  from  Chittenden  County  Court; 
Oeorge  M.  Powers,  Judge. 

Action  hj  the  United  States  of  America, 
for  use  of  J.  O.  Strait  &  Son,  against  the 
'United  States  Fidelity  &  Guaranty  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
excepts.    Reversed  and  remanded. 

Argued  before  ROWELL,  C.  J.,  and  TY- 
LER, MUNSON,  and  WATSON,  JJ. 

Max  L.  Powell  and  Rufus  E.  Brown,  for 
plaintiff.  E.  M.  Horton  and  J.  E.  Cusbman, 
for  defendant 

WATSON,  J.  This  case  was  before  this 
court  on  the  pleadings,  and  is  reported  id  80 
Vt  84,  66  Atl.  809.  The  action  is  brought 
upon  the  same  bond  as  was  that  of  United 
States,  for  the  Use  and  Benefit  of  Ellas  Ly- 
man Coal  Co.  T.  United  States  Fidelity  & 
Guaranty  Co.,  71  Atl.  1100. 

Upon  the  trial  it  was  stipulated  that  the 
declaration  should  I>e  treated  as  covering 
everything  wUch  could  I>e  properly  declared 
upon  and  recovered  in  this  action  by  virtue 
of  the  federal  statute,  under  which  the  bond 
was  given,  and  that  In  turn  the  defendant 
might  avail  Itself  of  any  further  defense 
thereto,  as  if  formal  pleas  had  l>een  filed. 
All  other  and  further  pleadings  were  waived 
by  both  parties. 

J.  O.  Strait  &  Son,  the  use  plaintiSs,  seek 
to  recover  the  balance  due  for  flooring  fur- 
nished by  them  to  the  E.  H.  Dennlston  Com- 
pany, the  contractor,  the  lumber  having  been 
delivered  to  that  company  at  Ft  Ethan  Al- 
len, in  this  state,  while  the  company  was 
const^ctlng  the  buildings  named  in  the  prin- 
cipal contract  with,  the  government,  for  the 
performance  of  which  the  bond  was  given. 
Certified  copies  of  the  bond,  of  the  princi- 
pal contract  and  of  such  parts  of  the  specifi- 
cations referred  to  in  the  contract  and  made 
a  part  thereof  as  relate  to  upper  flooring  for 


the  construction  of  the  l>acheIor  officers' 
quarters  and  the  two  barracks  were  admit- 
ted in  evidence  without  objection,  and  are  be- 
fore us  as  a  part  of  the  exceptions. 

Subject  to  exception,  the  plaintiff  intro- 
duced evidence  tending  to  show  that  the 
flooring  in  question  was  shipped  by  the  nse 
plalntUTs  to  Ft.  Ethan  Allen,  that  It  was  ac- 
cepted by  the  contractor,  and  that  the  latter 
agreed  to  pay  therefor.  The  uncontradicted 
evidence  of  the  defendant  tended  to  show  that 
it  was  not  such  flooring  as  was  required  by 
the  contract  between  the  government  and  the 
contractor;  that  a  large  part  of  it  was  de- 
fective on  account  of  being  warped,  cracked 
at  the  ends,  Improperly  milled  and  matched, 
and  not  being  straight  grain,  rift  sawed,  and 
heart  faced,  and  on  account  of  having  sap 
stains,  sap  streaks,  reeln  and  pitch  poi^ets 
in  its  face;  that  very  little,  if  any,  of  said 
flooring  would  meet  the  requirements  of  the 
specifications  forming  a  part  of  that  con- 
tract ;  that  39,226  feet  thereof  were  remllled 
in  Burlington  in  order  to  overcome  improp- 
er milling  and  matching,  and  in  so  doing  the 
width  of  each  board  was  reduced  from  2% 
inches  to  2>4  inches;  that  the  mill  charge 
for  remiUIng  was  |2.50  per  thousand  feet 
and  the  transportation  of  the  fiooring  from 
Ft.  Ethan  Allen  to  Burlington  for  that  par- 
pose  and  back  again  was  |2  per  thousand 
feet ;  tliat  some  of  the  fiooring  furnished  by 
the  use  plaintiffs  was  condemned  by  the 
United  States  Inspector,  but  later  the  con- 
tractor was  allowed  by  the  inspector  to  select 
therefrom  the  best  of  it  and  lay  the  part 
thus  selected  in  the  floors,  and  some  that 
was  condemned  was  afterwards  remUIed  and 
used  in  laying  the  floors.  It  was  conceded 
that  the  contractor  at  an  expense  of  $241.- 
61  bought  elsewhere  5,369  feet  of  pine  floor- 
ing to  take  the  place  of  some  of  the  floor- 
ing purchased  of  the  use  plaintifls  wltich 
had  been  rejected.  And  the  evidence  tend- 
ed to  show  that  the  contractor  sold  to  one 
Dumas  between  four  and  five  thousand  feet 
of  the  rejected  flooring.  The  uncontradicted 
evidence  further  tended  to  show  that  in  or- 
der to  use  the  portion  of  flooring  pnrctiaBed 
of  the  use  plaintiffs  and  laid  in  the  officers' 
quarters  and  barracks,  before  the  same  was 
remllled,  much  labor  was  required  to  scrape 
the  txtards  contiguous  thereto,  by  reason  of 
improper  milling,  so  that  the  flooring  would 
have  an  even  surface ;  that  the  government 
inspector  condemned  the  first  flooring  laid, 
covering  an  area  of  less  than  100  square  feet 
and  caused  the  same  to  t)e  torn  up  and  re- 
moved on  account  of  the  defective  condition 
of  at  least  60  per  cent  of  the  traards  laid 
therein;  that  the  condition  of  the  fiooring 
rendered  the  same  defective  according  to  tlie 
specifications  mentioned  in  the  principal  con- 
tract and  only  about  two-fifteentbs  of  the  en- 
tire fiooring  furnished  by  the  use  plaintiffs 
would  meet  the  requirements  of  the  speclflca- 
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tlona.  The  defendant  dalmed  that  In  order 
to  entitle  the  plaintiff  to  recover  It  mast 
show  that  the  flooring  famished  by  the  nse 
plalntlftB  complied  with  the  requirements  of 
the  government'B  speclflcatlons.  The  court 
ruled  that  all  the  plaintiff  needed  to  Bhow 
-was  that  the  lumber  in  question  waa  fur- 
nished to  the  contractor  for  the  work  at 
Ft.  Ethan  Allen;  that  whether  or  not  it 
strictly  complied  with  the  requirements  of 
the  specifications  Is  not  at  the  use  plalntlffB' 
risk;  and  that  the  question  of  whether  or 
not  the  lumber  furnished  conformed  to  the 
requirements  of  the  specifications  under  the 
government  contract  is  immaterial.  To  iiiilcb 
holdings  defendant  excepted. 

This  exception  was  well  taken.  The  sped- 
flcationB  provide:  "Upper  floors  of  first  and 
second  stories  to  be  laid  at  completion  of  oili- 
er Inside  work  of  %  inch  T.  and  G.  clear-heart 
face,  straight  grain,  quarter  saw;  long  leaf 
yellow  pine,  from  the  Gulf  states, '  showing 
2^  Inch  space,  thoroughly  kiln  dried,  tightly 
strained,  and  blind  nailed  at  joists,  and  plan- 
ed off  and  scraped  at  finish.  Butt  Joints  of 
floor  to  be  cut  over  Joists  only.  A  three  inch 
mitered  border  to  be  placed  around  half  pro- 
jecting s/ig  of  an  Inch  above  the  floor." 
Further:  "The  contractor  shall  give  his  per- 
sonal superintendence  to  the  work,  or  have  a 
competent  foreman,  satisfactory  to  the  officer 
in  charge,  on  the  Job  at  all  times,  to  act  for 
%im,  and  shall  furnish  all  materials,  labor, 
etc.,  necessary  to  complete  the  work  accord- 
ing to  the  true  intent  and  meaning  of  the 
drawings  and  these  specifications,  of  which 
Intent  and  meaning  the  officer  in  charge 
shall  be  the  Interpreter.  No  local  terms  or 
classifications  will  be  considered  In  the  In- 
terpretation of  these  speclflcatlons."  And,  by 
the-  principal  contract,  all  materials  and 
workmanship  shall  be  subject  during  the 
entire  progress  of  the  construction  of  the 
buildings  to  the  inspection  and  acceptance  or 
rejection  of  the  officer  in  charge,  or  his  agent, 
and  any  material  or  work  not  so  accepted 
shall  be  replaced  by  the  contractor  at  its 
own  expense. 

The  liability  of  the  defendant  does  not 
depend  wholly  upon  the  fact  that  the  lum- 
ber was  furnished  to  the  contractor  for  the 
work  at  Ft  Ethan  Allen,  that  be  accepted 
it,  and  agreed  to  pay  for  it  To  be  within 
the  scope  of  the  bond  as  "material"  fur- 
nished, the  lumber  must  have  been  fairly 
within  the  express  or  implied  terms  of  the 
principal  contract,  including  the  specifications, 
and  must  have  been  used  In  the  prosecotlon 
of  the  work  provided  for  In  that  contract 
'United  States,  for  the  Use  and  Benefit  of 
Ellas  I^man  Coal  Co.  t.  United  States  Fidel- 
Ity  &  Guaranty  Co.,  71  Atl.  1106,  mentioned 
above.  Consequently  no  recovery  can  be  had 
for  the  defective  lumber  rejected  by  the  gov- 
'  emment  inspector  and  not  used  in  the  prose- 
■  cutlon  of  the  work.    This,  however,  does  not 


include  that  at  first  condemned  but  later 
selected  and  used  by  his  consent  either  as  it 
was  or  by  being  remllled.  In  either  case 
the  flooring  used,  being  of  an  Inferior  quali- 
ty and  but  a  portion  of  that  shipped  by  the 
use  plaintiffs  to  the  contractor,  the  liability 
of  the  defendant  therefor  under  the  provi- 
sions of  the  bond  is  measured,  not  by  the 
contract  price,  but  by  the  reasonable  value 
thereof,  not  exceeding  the  contract  price, 
with  the  further  right  by  statute  in  the  de- 
fendant as  surety  to  have  the  benefit  of  any 
defense  which  might  be  available  to  its  prin- 
cipal in  an  action  brought  against  it  on  the 
same  obligation.  P.  S.  2689 ;  Flagg  v.  Locke, 
74  Vt  320,  52  Atl.  424. 
Judgment  reversed,  and  cause  remanded. 

(82  vt  US) 

BATCHELDEB  v.   WHITE'S  ADM'B. 

(Supreme  Court  of  Vermont   Windham.  March 
5,  1900.) 

L  EXKCUTOBS   AND   Adicinistkatobs   (S    235*) 

—Allowance  of  Claims— "Claims'^— "Dk- 

UANDS." 

P.  S.  2814,  provides  for  the  appointment  of 
oonmiiasioners  to  receive  and  adjust  claims  and 
demands  of  persons  against  decedent.  Section 
2820  gives  the  court  power  to  limit  time  for  pre- 
senting claims.  Section  2824  provides  that  one 
who  fails  to  exhibit  his  claim  shall  be  barred 
from  recovering  such  demand.  Held,  that  the 
words  "claim"  and  "demand"  as  bo  used  mean 
the  same  thing. 

[Ed.  Note.— For  other  cases,-  see  Executors 
and  Administrators,  Cent  Dig.  fi  837-840; 
Dec  Dig.  I  235.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1202-1211 ;  vol.  8,  p.  7604 ;  vol.  2, 
pp.  1973-1974;  vol.  8,  p.  7633.] 

2.  EXECUTOSS  AND  Adhinistbatoks  ((  228*) 
— AI.Z.0WANCX  OF  Claims— Method  of  Pbbs- 
ENTATioN— "Present"— "Exhibit." 

The  words  "present"  as  used  in  P.  S.  2820, 
and  "exhibit"  as  used  in  eection  2824,  as  indi- 
cating how  a  creditor  of  the  estate  is  to  get 
his  daim  before  the  commissioners  for  allow- 
ance, are  synonymons,  the  statute  requiring^  no 
particular  formalities  to  constitute  a  sufficient 
presentation  of  the  claim. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  f  822;  Dec.  Dig. 
i  228.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2583-2584;  vol.  6,  pp.  562&-5529; 
vol.  8,  p.  7761.] 

3.  EXBCUTOBB  AND  Administbatobs  (§  228*)— 
Allowance  of   Claims  —  Suffioiency   of 

PBESERTATIOn. 

A  person  holding  a  note  of  a  decedent  acting 
through  a  relative  living  at  the  late  residence  of 
decedent,  sent  to  the  commissioners  of  the  estate 
a  statement  of  the  note,  which  was  received  by 
them  during  the  life  of  their  commission,  to  the 
effect  that  the  amount  due  on  a  note  of  decedent 
in  favor  of  the  creditor  was  as  shown  therein, 
followed  by  a  statement  of  the  amount  of  the 
note,  amount  of  a  payment  thereon,  and  the  in- 
terest due.  Held,  that  the  note  was  sufficienUy 
presented. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  g  822;  Dea  Dig. 
§  228.*] 
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4.  ExKcnrom  aitd  ADinmsrsATtwB  ({  2811*')— 
Allowance  of  Claims— Failubb  to  ilB- 
FOBT  ON  Claim  Pbxsentsd  —  Uioht  or 
CBKDrroB  TO  Rblikf. 

Where  commisslonen  of  an  estate  failed  to 
allow  or  disallow  a  claim  duly  presented,  and 
omitted  to  mention  It  in  their  report,  and  the 
creditor,  without  legal  fault,  did  not  discover  the 
failure  until  his  statutory  remedies  had  expired, 
he  could  have  relief  in  equity. 

[Ed.  Note.— For  other  cases,  see  EKecotois 
and  Admioistratois,  Dec.  lug.  |  ZilS.*l 

5.  E^XKCirroRfl  and  Administratobs  (t  236*) 
-Conclusiveness  —  Probate  Judchent 
Disallowing  Claqc  ab  Bab  to  Equitable 
Relief. 

The  fact  that  the  creditor  first  made  an  nn- 
successful  application  to  the  probate  court  would 
not  bar  his  suit  in  equity. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  i  235.*] 

Appeal  In  Chancery,  Wlndtaam  County; 
Seneca  Haselton,  CtaaDcellor. 

Bill  by  Newton  M.  Batchelder  against  AI-. 
vln  H.  White's  administrator.  Decree  of  dis- 
missal, and  orator  aiii>ealB.  Reversed  and 
remanded,  with  mandate  that  decree  pass 
for  orator. 

Argued  before  ROWELU  a  J.,  and  MUM- 
SON,  WATSON,  and  POWERS,  JJ. 

Herbert  O.  and  Frank  B.  Barb«r,  for 
orator.    F.  D.  Stowe,  for  defendant 

POWERS,  J.  When  Alvln  H.  White,  late 
of  Newfane,  was  alive,  he  owed  the  orator  a 
promissory  note  and  a  small  balaoce  ou  open 
account.  Commissioners  on  White's  estate 
were  duly  appointed,  and  the  orator,  acting 
through  a  relative  living  at  Newfane,  season- 
ably sent  to  them  a  statement  of  the  book  ac- 
count, and  the  following  statement  of  the 
note: 

"Newfane^  Tt    December  14,  1905. 
"Gommlssloners  A.  H.  White  Estate. 

"The  amount  due  on  note  of  Alvln  H. 
White  In  favor  of  N.  M.  Batchelder  la  as  per 
statement  rendered  below: 

Dated  Aopist  25,  1898,  face 9207  59 

Payment,  Aupist  1«,  1904 1  00 


$206  m 

Tnterest  (simple) 86  04 

Interest  (annual)........ 15  75 


•Trorirs,  etc. 
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These  statements  were  received  by  the 
commissioners  during  the  life  of  their  com- 
mission, and  It  Is  apparent  that  they  under- 
stood that  they  were  expected  to  act  upon 
them  as  regularly  presented  claims.  For 
they  allowed  the  book  account  and  made  re- 
turn thereof  as  required  by  law.  They  kept 
the  statement  of  the  note,  but  took  no  action 
upon  it,  and  omitted  all  reference  to  it  la 
their  report  The  orator  supposed  that  the 
note  had  been  allowed,  and  made  no  further 
move  In  the  matter  until  his  statutory  reme- 
dies had  expired,  though  he  made  an  nnsuc- 


cenfnl  application  for  rellaf  to  Ibe  probate 
court  before  he  brought  this  bilL 

Under  oar  statute^  commissionera  haTS 
Jurisdiction  to  adjoat  "claims"  and  'Me- 
mauds."  P.  S.  2814.  It  is  apparent  that 
these  terms  mean  the  same  thing,  for  P.  8> 
2820,  speaks  only  of  "claims,"  and  P.  S.  2824. 
provides  that  one  who  falls  to  exhibit  his 
"claim"  shall  be  barred  from  recovering 
"such  demand."  nie  "claim"  here  involved 
was  the  thing  demanded ;  the  "thing  denaand- 
ed"  was  the  debt  represented  and  evidenced 
by  the  note.  So  the  claim  was  properly  rep- 
resented before  the  commissioners  by  the 
statement  above  recited. 

P.  S.  2820,  indicates  that  a  creditor  is  to 
"present"  his  claim;  P.  S.  2824,  that  be  It 
to  "exhibit"  it  So  these  are  convertible 
terms  used  to  Indicate  how  a  crediti  r  is  to 
get  his  claim  before  the  commissioners  for 
allowance.  No  particular  formalities  are  re- 
quired by  the  statute  to  constitute  a  suffi- 
cient presentation  of  the  daim.  And  proper- 
ly so,  for  it  Is  of  first  Importance  that  the 
procedure  before  the  commissioners  shall  be 
simple,  plain,  and  expeditious.  Without  at- 
tempting to  lay  down  a  general  rule,  we  hold 
that  this  note  was  sufficiently  presoited  as  a 
claim,  alnoe  the  statement  notified  the  com- 
missioners that  snch  a  debt  existed  against 
the  estate,  gave  them  sufficient  Information 
as  to  the  nature  and  amount  thereof  to  en- 
able them  to  act  Intelligently  thereon,  and 
was  brought  to  them  in  such  circumstances 
as  to  show  that  the  creditor  was  seeking  to 
charge  the  estate  with  Its  payment  Of 
course,  there  was  no  legal  evidence  before 
the  commissioners  to  support  the  claim; 
but  that  was  important  not  on  the  question 
whether  or  not  the  commissioners  should 
act  at  all,  but  only  on  the  question  of  what 
their  .action  should  be.  It  was  as  much  the 
duty  of  the  commissioners  to  act  upon  the 
claim — to  allow  or  disallow  It — as  it  would 
have  been  had  the  note  Itself  been  presented. 
This  being  so,  the  case  comes  within  the  hold* 
lug  in  Dickey  v.  Ctorllss,  41  Vt  127;  for  the 
orator, was  without  legal  fault  and  his  mis- 
taken application  to  the  probate  court  should 
not  bar  him  here. 

Decree  reversed  and  cause  remanded,  with 
mandate  that  a  decree  pass  for  the  orator  ac- 
cording to  the  prayer  of  the  bill,  with  coaSa, 
both  here  and  In  the  court  below. 

(tt  Tk  1» 

OARVBB  V.  8TKBS. 

(Supreme  Court  of  Vermont    Windsor.    March 
6,  1009.) 

Atpbai.  aito  Bbbob  (I  1170*)— RcvxB8Ai<— Ba> 

BOK  IR  AOHISSION  OV  BVIOBRCK. 

In  an  action  for  conversion  of  certain  sheep^ 
evidence  that  defendant's  brother  stated  to  plain- 
tiff's  servanta,  who  were  sent  for  the  sheen,  that 
they  were  in  defendant's  pasture,  to  which  no 
objection  was  taken  when  it  was  first  introduce^ 
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and  of  which  no  misnee  was  made,  was  not  of 
■ttfflcient  importance  to  justify  a  reversal. 

[Eld.  Note.— For  other  casea.  Me  Appeal  and 
Error,  Dec.  Dig.  |  H70.*] 

Exceptions  from  Windsor  Coanty  Court; 
Wm.  H.  Taylor,  Jadge. 

Action  by  David  Carver  against  Albert 
Sykes.  Judgment  for  plaintiff,  and  defend- 
ant brings  exceptions.    Affirmed. 

Argued  before  ROWELL,  C.  3.,  and  MtJN- 
SON,  WATSON,  HASEIiTON.  and  POW- 
ERS,  JJ. 

Stlckney,  Sargent  &  Skeels,  for  plaintiff. 
Charles  Batchelder  and  S.  E.  Evans,  for  de- 
fendant. 

POWERS,  J.  The  plaintiff  sent  his  son, 
Harry  Carver,  and  his  hired  man,  Phillip 
Waite,  to  the  place  of  Deforest  Sykes,  a 
brother  of  the  defendant,  after  some  Aeep 
be  claimed  to  own,  and  which  are  the  basis 
of  this -action  of  trover.  Harry  and  PbiUip 
were  witnesses  in  the  plaintiffs  behalf,  and 
were  allowed  to  testify  that  Deforest  told 
them  that  the  sheep  were  in  the  defendant's 
pasture.  The  only  exceptions  here  relied  up- 
on relate  to  the  admission  of  this  testimony. 
The  defendant  admitted  that  the  sheep  were 
then  in  the  pasture  on  the  farm  where  he 
lived;  but  he  claimed,  and  his  evidence  tend- 
ed to  show,  that  the  farm  was  owned  and 
managed  by  his  father-in-law,  Crandall,  and 
that  the  sheep  were  still  in  the  possession 
and  control  of  Deforest,  who  brougbt  them 
there.  The  only  evidence  of  a  conversion  by 
the  defendant  was  that  tending  to  show  a 
demand  upon  him  for  the  property  and  his 
refusal  to  deliver  the  same.  The  defendant 
insisted  that  this  was  no  evidence  of  a  con- 
version by  him,  as  he  was  not  in  a  position 
to  comply  with  the  demand,  since  he  did 
not  have  the  custody  or  control  of  the  prop- 
erty. It  was  only  on  this  last  question  that 
the  evidence  excepted  to  could  in  any  view 
bave  been  considered  harmful. 

The  defendant  argues  that  the  Jury  would 
naturally  treat  the  statement  of  Deforest  as 
to  the  whereabouts  of  the  sheep  as  evidence 
that  they  were  In  the  possession  and  control 
of  the  defendant,  since  he  spoke  of  the  pas- 
ture as  the  defendant's.  We  cannot  agree 
with  this  view.  It  seems  clear  to  us  that  the 
evidence  was  quite  too  colorless  to  have  been 
barmful.  When  It  first  came  into  the  case, 
it  was  not  objected  to.  The  plaintiff  based 
no  claim  upon  it  and  made  no  attempt  to 
misuse  it.  As  the  trial  went  it  was  altogetb- 
er  too  unimportant  to  require  a  reversal. 

Judgment  affirmed. 


MILLER  V.  WEST  JERSEY  Ae  S.  R.  00. 

{Supreme  Court  of  New  Jersey.    Feb.  23,  1909.) 

Gabbiebs  (S  314*)  — Injury  to  Passenqeb  — 
Declabatiow. 

Plaintiff  alleged  that  he  was  a  passenger  of 
defendant  railroad  company ;  that  he  was  invit- 


ed by  defendant's  axent  to  enter  its  terminal  at 
W.  to  board  one  of  defendant's  cars,  and  that 
while  standing  on  defendant's  platform  defend- 
ant Icnew,  or  had  reasonable  cause  to  know,  that 
the  agents  of  another  railroad  were  using  or 
aboat  to  use  the  platform  by  moving  its  freight 
trucks  against  and  over  plaintitTs  foot;  and 
that  defendant  negligently  permitted  them  to  do 
so.  Held,  that  ue  declaration  stated  a  cause 
of  action. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1260,  12T0,  1273-1280;  Dec.  Dig. 
|814.*1 

Action  hy  Howard  W.  Miller  against  tbe 
West  Jersey  &  Seashore  Railroad  Company. 
On  demurrer  to  declaration.    Overruled. 

See,  also,  70  AU.  175. 

Argued  November  term,  1908,  before  6DM-  . 
MERE,  C.  J.,  and  SWA£ZE  and  TRENCH- 
ARD,  JJ. 

John  W.  Wescott,  for  {daintiff.  Gaskill  & 
Gaskill,  for  demurrant 

PER  CURIAM.  Tbe  declaration  avera 
that  the  plaintiff  was  a  passenger  of  the  de- 
fendant; that  he  was  invited  by  the  defend- 
ant's agent  to  enter  its  terminal  at  Woodbury 
for  tbe  purpose  of  boarding  one  of  the  de- 
fendant's passenger  cars;  that,  while  plain- 
tiff was  standing  on  the  platform  of  the  d^ 
fendant  for  that  purpose,  the  defendant 
knew  or  had  reasonable  cause  to  know  that 
tlie  agents  of  the  Pennsylvania  Railroad 
Company,  or  the  agents  of  the  Amboy  Divi- 
sion of  tbe  Pennsylvania  Railroad  Company, 
were  using,  or  were  about  to  use,  or  were 
likely  to  use,  tbe  platform  by  moving  one  or 
more  of  its  freight  trucks  or  vehicles  against, 
upon,  and  over  the  plaintiff's  foot;  and  that 
tbe  defendant  negligently  and  carelessly  per- 
mitted an  agent  of  the  Pennsylvania  Railroad 
Company,  or  the  Amboy  Division,  to  run  one 
of  their  said  trucks  or  veliicles  upon,  against, 
and  over  the  plaintiff's  foot,  and  thereby  in- 
jured him.  We  see  no  reason  to  doubt  that 
if  the  plaintiff  can  prove  that  the  defendants 
knew  or  had  reasonable  cause  to  know  that 
the  agents  of  the  other  companies  were  like- 
ly to  use  the  platform  by  moving  one  of 
their  trucks  over  the  plaintiff's  foot,  and 
negligently  permitted  that  to  be  done,  the 
plaintiff  will  have  established  a  cause  of  ac- 
tion. If,  as  the  declaration  avers,  the  plain- 
tiff was  a  passenger,  and  the  defendant  knew 
that  while  be  was  upon  the  platform  some 
one  else  was  going  to  injure  him,  it  clearly 
was  bound  to  exercise  reasonable  care  to  pre- 
vent that  injury.  Exton  v.  Central  R.  R.  Ca, 
62  N.  J.  Law,  7.  42  Atl.  4SC,  affirmed  63 
N.  J.  Law.  356,  40  Atl.  1099,  56  L.  R.  A.  508. 

The  plaintiff  is  entitled  to  Judgment 

(77  N.  J.  li.  299) 

STATE  V.  WATSON  et  ui. 

(Supreme  Court  of  New  Jersey.    Feb.  23,  1909.) 

Homicide  (§  285*)— Manslauohteb— C171.FA- 
BLE  Negligence— INSTBUCTIONS. 

Upon   an   indictment  for  manslaughter,   it 
was  sought  to  bold  the  defendants  for  the  com- 
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mon-Iaw  crime,  without  i^ard  to  Act  March 
22,  1901  (P.  U  V.  276),  upon  proof  of  failure 
to  provide  medical  attendance  for  a  child  seven 
years  of  age.  Held,  it  was  erroneous  to  charge 
that,  as  it  had  been  proven  that  the  defendants 
did  provide  medical  attendance,  the  jurjr  must 
consider  whether  they  provided  this  aid  with  the 
same  diligence  that  a  reasonable  and  prudent 
person  would  have  done,  and  to  charge  that  in 
this  case  negligence,  if  it  exists  at  all,  is  the 
failure  to  observe  for  the  protection  of  the  inter- 
ests of  another  [lerson  that  degree  of  care,  pre- 
caution, and  vigilance  which  the  circumstances 
justly  demanded,  failure  to  do  what  a  reason- 
able and  prudent  person  would  have  done. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §  585 ;  Dec  Dig,  {  285.»] 

(Syllabus  by  the  Court.  ) 

Error  to  Court  of  Qnarter  Sessions,  Bur- 
lington County. 

Edwin  M.  Watson  and  Mary  Watson  were 
convicted  of  manslaagbter,  and  they  bring 
error.    Reversed. 

Argued  November  term,  1908,  before  GUM- 
MERE,  a  J.,  and  SWAYZE  and  TRENCH- 
ARD,  33. 

Joseph  H.  Lefferts  and  Donald  Lefferta, 
for  plaintiffs  In  error.  Samuel  A.  Atkinson, 
for  the  State. 

'  SWAXZB,  J.  The  defendants  were  con- 
victed of  manslaughter.  Tbe  specific  charge 
was  a  failure  to  provide  medical  attendance 
for  their  minor  child,  aged  seven  years.  We 
do  not  find  it  necessary  to  consider  the  In- 
teresting, and,  In  this  state,  novel  question 
which  was  argued  as  to  how  far  the  religious 
belief  of  the  defendants,  who  were  Christian 
Scientists,  would  excuse  them.  The  case  was 
tried,  apparently,  without  regard  to  Act 
March  22,  1901  (P.  L.  p.  276),  which  provides 
that  any  person  having  the  care,  custody, 
or  control  of  any  minor  child,  who  shall  will- 
fully neglect  to  supply  the  same  with  suffi- 
cient food,  clothing,  find  regular  school  edu- 
cation, or  who  shall  willfully  abandon  or 
neglect  the  same,  shall  be  guilty  of  a  mis- 
demeanor. Under  a  somewhat  similar  stat- 
ute it  has  been  held  in  England  that  the 
religious  belief  of  the  parents  was  not  a  suffi- 
cient defense.  Queen  v.  Senior  (1899)  1  Q. 
B.  283.  This  act  does  not  seem  to  have  been 
called  to  the  attention  of  the  trial  judge,  and 
he,  therefore,  did  not  put  to  the  jury  the 
question  whether  the  parents  had  willfully 
neglected  the  child.  However  strong  the 
evidence  may  have  been  upon  this  point,  the 
defendants  were  entitled  to  the  verdict  of  a 
jury  thereon.  Instead  of  submitting  this 
question,  the  case  was  tried  as  arising  under 
the  common  law.  The  judge  properly  charg- 
ed in  one  part  of  his  charge  that  the  defend- 
ants could  not  be  convicted  unless  the  jury 
found  that  they  were  guilty  of  culpable  neg- 
ligence, and  in  another  part  of  the  charge 
he  put  to  them  the  question  whether  the  child 
died  as  the  result  of  their  being  grossly  neg- 
ligent; but  in  other  portions  of  the  charge 
he  told  them  that,  as  It  had  been  proven  that 


the.  defendants  did  provide  medical  attend- 
ance, they  must  consider  whether  th^  pro- 
vided this  aid  with  the  same  diligence  that 
a  reasonable  and  prudent  person  would  have 
done,  and  subsequently  charged  that,  if  they 
found  that  the  defendants  called  in  medical 
aid  as  soon  as  a  reasonable  and  prudent  per- 
son would  have  believed  it  to  be  necessary, 
the  verdict  must  be  not  guilty,  and  toward 
the  end  of  his  charge  defined  negligence  as 
the  omission  to  do  something  which  a  rea- 
sonable man,  guided  by  those  conslderatioiis 
which  ordinarily  regulate  the  conduct  of  tan- 
man  affairs,  would  do,  and  that  in  this  case 
negligrence,  if  It  exists  at  all,  is  the  failare 
to  observe,  for  the  protection  of  the  Interests 
of  another  person,  that  degree  of  care,  pre- 
caution, and  vigilance  which  the  circumstan- 
ces Justly  demanded,  whereby  others  BufTer 
Injury — ^failure  to  do  what  a  reasonable  and 
prudent  person  would  have  done.  We  think 
that  the  effect  of  this  charge  was  tb  allow 
the  jury  to  Infer  that  the  defendants  had 
been  grossly  and  culpably  negligent  If  they 
failed  to  furnish  medical  aid  with  the 
promptness  of  a  reasonable  and  prudent  per- 
son. This  ignores  the  distinction  between 
such  negligence  as  forms  the  basis  of  civil 
liability  and  that  gross  and  more  culpable 
negligence  which  is  required  at  common  law 
to  constitute  a  crime.  The  charge  was  there- 
fore faulty  as  a  definition  of  the  common- 
law  offense. 

The  conviction  cannot  be  sustained  under 
the  statute,  since  the  jury  have  had  no  op- 
portunity  to  find  whether  the  neglect  was 
willful.  The  judgment  must  therefore  be  re- 
versed. 

cn  N.  J.  u  tm 

STAHIi  V.  ROMANIAN  TOUNG  MEN'S 

ASS'N. 
(Supreme  Court  of  New  Jersey.    March  I, 

Mandamus  (§  125*)— Reinstatement  of  Mev- 

BER  OF  Association. 

The  circumstances  of  this  case  held  suffi- 
cient to  justify  award  of  an  alternative  man- 
damus. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  t  259;  Dec.  Dig.  i  125.*] 
,    (Syllabus  by  the  Court.) 

Mandamus  by  Leon  Stahl  against  tbe  Ro- 
manian Toung  Men's  Association.  Alterna- 
tive writ  awarded. 

Argued  November  term,  1908,  before  GAR- 
RISON, PARKER,  and  V(X)RHEES,  JJ. 

Phillip  J.  Schotland,  for  respondent 

PARKER,  J.  The  relator  Is  a  member  of 
tbe  respondent  society,  and  by  its  action  was 
deprived  of  a  vote  and  voice  In  its  afTalrs 
for  the  period  of  one  year  less  a  day,  and  of 
the  right  to  hold  office  in  the  society  for  the 
period  of  two  years.  He  asks  for  a  man- 
damus to  reinstate  him  in  his  full  privileges. 
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on  the  ground  that  the  action  of  the  society 
was  without  warrant  of  law. 

The  moving  papers  do  not  disclose  the 
facts  In  the  case  with  satisfactory  fullness. 
The  constitution  and  by-laws  of  ttie  defend- 
ant society  were  not  put  in  evidence,  with 
the  exception  of  certain  extracts  which  were 
read  at  the  time  the  depositions  were  taken. 
The  story  told  by  relator  in  his  deposition  is 
different  from  that  indicated  by  the  minutes 
of  the  society  which  were  read  In  evidence. 
It  is  conceded,  however,  that  the  relator  was 
chairman  of  a  ball  committee  of  the  society, 
and  in  that  capacity  solicited  and  obtained 
advertisements  for  a  program,  and,  among 
others,  the  advertisement  of  another  order, 
known  as  the  Berith  Sholem,  for  which  the 
respondent  society  was  to  receive  $5.  The 
money  did  not  come  in,  and  relator  was  ask- 
ed about  it  in  meeting,  and  according  to  his 
story  explained  that  he  had  not  been  able  to 
collect  it  and  therefore  had  not  turned  it  In, 
but  that,  as  soon  as  he  did  collect  it,  he 
would  turn  it  In.  He  claims  that  the  action 
of  the  society  In  depriving  him  of  his  fran- 
chise of  vote  and  eligibility  to  office  was  bas- 
ed upon  this  occurrence.  The  minutes  tell  a 
somewhat  different  story,  viz.,  that  relator 
was  accused  of  having  accepted  the  adver- 
tisement without  any  specific  contract  for  the 
payment  of  ^  or  any  other  sum,  and  that  an 
Inrestigatlng  committee  ascertained  this  by 
Inquiries  from  the  Order  Berltb  Sholem.  It 
appears,  however,  that  afterwards  the  said 
order,  through  its  representatives,  stated 
that  there  had  been  a  specific  agreement, 
and  that  they  would  pay  the  money  in  due 
course.  This  statement,  however,  was  not 
made  until  after  relator  had  been  tried  by  an 
executive  committee  of  his  association  upon 
some  charges  which  are  not  definitely  stated 
la  the  case,  and  the  action  had  l>een  taken  of 
which  he  complains  hera  It  appears,  how- 
ever, that  there  is  no  provision  in  the  con- 
stitution or  by-laws  for  the  punishment  of  any 
dass  of  offense  to  which  the  transaction  iu 
question  can  be  assigned;  and,  while  the 
general  rule  is  that  the  courts  will  not  inter- 
fere In  the  conduct  of  these  beneficial  asso- 
ciations where  any  purely  disciplinary  meas- 
ures are  concerned,  it  seems  to  us  that  on 
neither  theory  of  the  case  can  the  action  of 
the  association  be  regarded  as  disciplinary. 
For  misbehavior  at  a  meeting  the  by-laws 
provide  punishment  by  cumulative  fines  and 
expulsion  from  the  room,  but  there  was  no 
disorderly  conduct  shown  by  any  of  the  evi- 
dence so  far  submitted ;  nor  does  there  seem 
to  have  l>een  any  legal  warrant  for  the  pun- 
ishment Inflicted  upon  the  relator,  either  by 
the  organic  law  of  the  association  or  by  any 
principles  of  natural  justice. 

We  do  not  think  that  the  facts  are  so  clear 
as  to  Justify  the  award  of  a  peremptory 
mandamus  reinstating  him  in  his  rights,  but 
we  do  think  that  be  has  made  out  a  sufladent 


case  to  justify  this  court  In  calling  upon  the 
association  to  show  cause  why  he  should  not 
be  so  reinstated.  An  alternative  mandamus 
will  therefore  be  awarded. 


REGER  et  al.  t.  MADISON  TP.,  MIDDLS!- 
SEX  COUNTY,  et  aL 

(Sup^me  Court  of  New  Jersey.    Feb.  23,  1909.) 

1.  HlOHWAYS    ({    90*)— OPKNiko    ESTABUSB- 

■D   Road— DuTX  of  Township  Autbobi- 

TIES. 

It  U  no  excuse  for  a  township's  failure  to 
open  an  established  public  road  that  there  ia  no 
fund  or  appropriation  for  the  purpose,  as  in 
such  case  it  is  the  duty  of  the  township  com- 
mittee to  call  out  the  inhabitants  to  perform  the 
work. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  i  325;   Dec.  Dig.  {  99.*] 

2.  HiOHWATB  (I  99*)— Opknino  Bbtablise- 
KD  Road — Ddtt  or  Township  Authobitiss. 

If  the  duty  of  freeholders  to  build  bridges 
for  the  purpose  of  an  established  road  arises  be- 
fore the  load  is  opened,  their  failure  to  do  so 
cannot  excuse  the  township  committee  for  fail- 
ure to  perforAi  their  duty  to  open  the  road. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  f  99.*] 

Mandamus  by  Louis  Reger  and  another 
against  the  Township  of  Madison,  In  the  Coun- 
ty of  Middlesex,  and  others.  Peremptory  writ 
ordered. 

Argued  November  term,  1908,  before  ODM- 
MERB,  a  X,  and  8WAYZE  and  TRENCH- 
ARD,  JJ. 

Alan  H.  Strong,  for  relators. 

PER  CURIAM.  In  this  case  an  altematlTe 
writ  of  mandamus  was  issued  February  28, 
1908,  requiring  the  defendants  to  open,  dear 
out,  make,  and  work  an  unopened  portion  of 
a  public  road  which  had  been  laid  out  many 
years  ago.  The  return  alleges  as  an  excuse 
for  the  failure  of  the  defendants  to  open  the 
road  that  it  would  cost  $1,000,  exclusive  of 
bridges,  for  which  purpose  there  is  no  appro- 
priation or  balances  in  the  hands  of  the  re- 
spondents ;  that  two  running  streams  crossing 
said  road  will  require  the  construction  of 
two  bridges  of  considerable  size  and  expense ; 
and  that  the  respondents  are  ready  and  will- 
ing to  open  the  road  as  required  in  the  vrrit 
as  soon  as  the  money  needed  for  the  purpose 
can  be  lawfully  raised  and  the  board  of  chos- 
en freeholders  construct  the  required  bridges. 

As  far  as  concerns  the  first  alleged  excuse, 
we  are  concluded  by  the  decision  of  this  court 
in  the  case  of  Kinmouth  v.  Township  of  Wall, 
73  N.  J.  Law,  440,  63  AU.  861.  As  pointed 
out  by  Mr.  Justice  Pitney  in  that  case.  If  the 
township  committee  has  no  funds  In  hand,  it 
is  its  duty  to  perform  the  work  of  opening 
the  road  by  calling  out  the  inhabitants  of  the 
township  for  the  purpose.  -  So  far  as  con- 
cerns the  second  alleged  excuse,  the  failure 
of  the  freeholders  to  perform  their  duty  to 
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bnlld  the  bridges,  If,  Indeed,  that  duty  arises 
before  the  road  la  open,  cannot  excuse  town- 
ship committees  for  a  failure  to  perform  their 
duty  to  open  the  road. 
Let  a  peremptory  mandamus  Isaueu 


(T7  N.  J.  U  887) 

BATES  V.  WARRICK. 
(Supreme  Court  of  New  Jersey.    Feb.  23,  1909.) 

Damages  (!  Ill*)— Injubies  to  Buildinq— 

Measure  of  Dauaoes. 

In  an  action  for  damages  to  &  building,  if 
the  injury  is  so  slight  that  it  can  be  restored 
to  its  original  condition  at  a  less  cost  than  the 
amount  of  the  depreciation  in  the  value  of  the 
property  would  be  if  no  repairs  were  made, 
And  where  the  repairs  will  not  enhance  the 
value  of  the  property  beyond  that  it  possessed 
at  the  time  of  the  injury,  the  cost  of  restoring 
the  house  to  the  condition  in  whicb  it  was  be- 
fore the  injury  is  the  measure  of  the  damages. 

[Eld.  Note.— For  other  eases,  see  Damages, 
Cent.  Dig.  i  274;    Dec  Dig.  I  111.*} 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  of  Atlantic  City. 

Action  by  Martha  E.  Bates  against  Emma 
Warrick.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

See,  also,  69  Atl.  185. 

Argued  November  term,  190S,  before  REED, 
BERGEN,  and  MINTURN,  JJ. 

Thompson  &  Cole,  for  appellant.  Stone  & 
Scbwingbammcr,  for  appellee. 

BERGEN,  J.  The  defendant,  In  making 
repairs  to  the  sidewalk  in  front  of  ber  prop- 
erty, found  It  necessary  to'  remove  a  large 
tree  standing  thereon  near  the  house  of  the 
plaintiff,  and  employed  a  competent  person  to 
fell  it  There  was  a  wire  running  from  the 
house  of  defendant  to  the  tree,  so  attached  to 
each  as  to  throw  the  falling  tree  against  plain- 
tiff's house,  causing  the  injuries  for  wbicb 
this  action  was  commenced.  Plaintiff  recov- 
ered a  Judgment,  from  which  defendant  ap- 
peals. 

The  workman  was  called  as  a  witness  by 
the  plaintiff,  and,  after  describing  what  he 
did,  said  that  be  "was-  as  careful  as  a  man 
could  possibly  be."  The  defendant  Insists 
that  the  plaintiff  is  bound  by  this  statement 
because  made  by  a  witness  called  by  ber.  The 
statement  is  nothing  more  than  a  conclusion 
drawn  by  the  witness,  and  would  have  no 
weight  if  not  supported  by  the  testimony. 
There  was  testimony  from  which  a  Jury  might 
infer  that  the  work  was  not  carefully  done, 
and  the  defendant  does  not  deny  that  she  had 
knowledge  of  the  fact  that  the  wire  was  fas- 
tened to  her  house  and  the  tree ;  and,  as  she 
knew  the  tree  was  to  be  cut  down,  it  was  her 
duty  to  have  the  wire  removed.  Otherwise 
the  tree  could  not  fall  away  from  the  build- 
ings, and  its  presence  was  likely  to  produce 
the  result  complained  of.  The  proofs  In  the 
case  are  sufficient  to  support  the  finding  that 


the  Injury  to  plaintiff's  property  was  the  re- 
sult of  a  negligent  act  of  the  defendant  for 
which  she  is  legally  bound  to  Indemnify  the 
plaintiff. 

The  defendant  also  complains  of  the  adnds- 
sion  of  testimony  tending  to  show  the  cost 
of  further  repairs;  the  plaintiff  not  baving 
completed  the  repairs  required  to  pat  the 
building  In  the  same  condition  In  which  it 
was  at  the  time  of  the  injury,  because  it  did 
not  appear  that  the  plaintiff  Intended  to  make 
such  further  repairs.  There  Is  nothing  in  this 
objection,  nor  does  appellant  undertake  to 
support  it  by  any  authority.  The  plaintiff 
would  be  entitled  to  the  damage  she  suffered 
if  she  never  made  any  repairs,  for  it  is  a 
question  of  damage,  not  of  restoration.  The 
defendant  also  Insists  that  the  evidence  of 
cost  of  repair  should  not  have  been  admitted, 
because  the  true  measure  of  damage  is  the 
depreciation  in  value  resulting  from  the  tres- 
pass. We  are  of  opinion  that  in  a  case  like 
this,  where  manifestly  the  Injury  to  a  build- 
ing can  be  repaired  without  greater  expense 
than  the  amount  of  depreciation  in  value 
would  b«  if  no  repairs  were  made,  the  cost 
of  restoring  the  bouse  to  the  same  condition 
it  was  in  before  the  injury  would  be  the  meas- 
ure of  damages  (Hale  on  Damages  359) ;  but 
aside  from  this  the  probable  cost  of  repairs 
required  to  restore  tbe  building  to  its  former 
condition  was  a  proper  element  to  be  consid- 
ered In  ascertaining  the  diminution  In  value 
of  therealty.  The  injury  In  the  present  case 
was  slight,  and  there  Is  no  pretense  that  the 
repairs  enhanced  the  property  beyond  Its  val- 
ue at  the  time  of  the  injury,  and  it  also  ap- 
pears that  the  building  was  not  available 
without  tbe  repairs.  Under  such  conditions 
the  cost  of  tbe  repairs  was  some  evidence  of 
depreciation  in  value. 

The  Judgment  should  be  affirmed. 

m  N.  J.  L.  IM) 
HANSEN  V.  MAYOR.  ETC.,  OF  JERSEY 
CITY. 
(Supreme  Onrt  of  New  Jersey.    Feb.  23.  1909.) 

mtjnicipai,  corpobattons  (j   186*) — polick 

Officeb— Compensation. 

Plaintiff,  as  a  member  of  the  police  depart- 
ment of  Jersey  City,  was  serving  as  detective 
sergeant,  from  which  position  he  was  removed 
and  assigned  to  duty  aa  a  patrolman  ;  the  salary 
of  tbe  latter  position  being  less  than  that  of 
the  former.  He  sen'ed  as  jpatrolmon,  and  was 
paid  tbe  compensation  incident  to  that  office, 
and  it  being  determined,  in  proceedings  insti- 
tuted by  the  plaintiff  for  that  purpose,  that  his 
tranEfcr  from  one  position  to  another  in  the 
same  department  of  the  public  service  at  a  low- 
er salary  was  unlawful,  he  brought  suit  to  re- 
cover the  salary  incident  to  his  former  position 
for  the  period  of  time  he  served  as  patrolman. 
Held,  that  the  money  paid  him  by  the  cit;  for 
services  as  patrolman  was  properly  credited 
against  the  amount  sought  to  he  recovered. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  514,  515 ;  Dec  Dig. 
i  186.*] 

(Syllabus  by  the  Court.) 
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Appeal  ttom  District  Court  of  Jersey  City. 

Action  by  Joseph  Hansen  against  the  May- 
or and  Aldermen  of  Jersey  City.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Argued  November  term,  1906,  before 
REED,  BERGEN,  and  MINTURN.  JJ. 

Merrltt  Lane,  for  appellant  John  Milton, 
for  appellee. 

BERGEN,  J.  The  plalntUf  was  a  mem- 
ber of  the  police  force  of  Jersey  Olty,  hold- 
ing the  position  of  detective  sergeant  at  a 
salary  of  $112  per  month.  From  this  posi- 
tion he  was  removed  by  the  municipal  aa- 
^orlties  and  assigned  to  the  position  of  act- 
ing patrolman,  the  compensation  for  which 
was  $66  per  month.  He  served  in  this  ca- 
pacity for  four  months,  when,  by  virtue  of 
ah  order  of  the  Supreme  Court,  he  was  re- 
stored to  his  former  position,  and  thereupon 
brought  suit  to  recover  the  full  compensa- 
tion incident  to  the  office  of  sergeant,  with- 
out allowing  credit  for  the  money  paid  him 
for  services  as  patrolman.  The  trial  court 
allowed  bis  claim  for  salary  as  sergeant  and 
$42.50  paid  for  patrolman's  uniform,  no  uni- 
form being  required  for  the  office  of  detec- 
tive sergeant,  but  deducted  from  such  allow- 
ance the  sum  paid  the  plalntlfT  while  he  serv- 
ed as  patrolman.  If  it  had  appeared  in  this 
case  that  there  was  a  de  fticto  officer  fllling 
the  plaintiff's  position  as  detective  sergeant 
who  had  been  paid  the  compensation  incident 
to  that  office  during  the  period  of  such  serv' 
Ices,  or  which  he  might  recover  from  the  dty 
under  the  rule  established  by  the  Court  of  Er- 
rors and  Appeals  In  Erwln  v.  Jersey  City,  60 
N.  J.  Law,  141,  37  Atl.  732,  64  Am.  St.  Rep. 
684,  it  would  be  a  debatable  question  wheth- 
er the  plaintiff  would  be  entitled  to  recover 
anything  from  the  city  unless  the  Intruder 
came  Into  office  by  fraud  or  without  color  of 
title,  but  this  question  is  not  raised  by  the 
record  In  this  case  and  is  not  passed  upon, 
the  city  not  having  appealed  from  the  judg- 
ment below,  and  the  only  question  raised 
and  to  be  considered  Is  whether,  assuming 
that  the  plaintiff  was  entitled  to  the  compen- 
sation of  the  office  from  wLich  he  was  ex- 
cluded during  the  time  he  was  prevented 
from  performing  the  duties  of  such  office,  it 
was  proper  to  deduct  therefrom  the  amount 
paid  him  by  the  city  for  his  services  in  an- 
other branch  of  the  same  department  of  the 
city's  administration. 

The  claim  of  the  plaintiff,  the  appellant 
here.  Is  that  the  right  of  an  officer  to  the 
salary  of  his  office  does  not  rest  upon  a  con- 
tract between  himself  and  the  city,  but  Is 
an  Incident  of  that  office  which  he  is  en- 
titled to  recover,  without  deduction,  notwith- 
standing, during  the  period  he  seeks  to 
recover  for,  he  served  as  a  member  of  the 
police  department  In  another  capaci^  and 
was  paid  for  such  services  by  the  city.  The 
doctrine  that  the  right  to  compensation  to  an 
Incident  of  and  follows  the  legal  title  to  a 


public  office  to  the  extent  that  under  all 
circumstances  a  de  Jure  officer  may  recov- 
er whether  he  performs  the  duties  of  the  of- 
fice or  not  is  not  always  recognized.  In 
Dolan  V.  Mayor,  68  N.  Y.  274,  23  Am.  Rep. 
168,  suit  was  brought  by  a  de  jure  officer 
against  the  city  to  recover  the  salary  incident 
to  the  office  from  which  he  had  been  exclud- 
ed by  one  who  entered  under  color  of  title, 
and  to  whom  a  part  of  the  consideration  had 
been  paid  by  the  authorized  disbursing  officer 
of  the  city.  Under  these  circumstances,  It 
was  held  that  the  de  jure  officer  could  only 
recover  from  the  city  so  much  of  the  coib- 
pensatlon  incident  to  the  office  as  bad  not 
been  paid  the  de  facto  officer;  that  the  city 
had  a  right  to  rely,  in  the  payment  of  sala- 
ries, upon  the  apparent  title,  and  to  treat 
one  clothed  with  It  as  a  de  jure,  although  It 
afterwards  aK)ears  be  to  only  a  de  factoy 
officer.  The  decision  was  largely  rested  upon 
the  ground  of  public  policy,  which  requires 
that  public  offices  should  always  be  filled  so 
that  at  all  times  persons  may  be  found  ready 
and  competent  to  exercise  official  powers 
and  duties,  because,  if  the  public  authori- 
ties could  not  pay  the  salary  of  the  office  to 
the  de  facto  officer  except  at  the  peril  of  pay- 
ing it  a  second  time,  the  public  service  would 
be  embarrassed  and  Its  efficiency  impaired. 
Thus,  according  to  the  case  just  referre4 
to,  the  right  to  recover  from  a  municipality 
compensation  Incident  to  an  office  does  not 
In  every  case  follow  the  legal  title  to  the  of- 
fice. In  thto  state  It  has  been  held  that  an 
action  by  a  de  jure  to  recover  from  a  de 
facto  officer  compensation  Incident  to  an  of- 
fice which  has  been  paid  to.  the  de  facto 
officer  cannot  be  maintained  where  the  In- 
truder came  Into  office  without  dishonesty  or 
fraud.  Stuhr  v.  Curran,  44  N.  J.  Law,  181, 
43  Am.  Rep.  853;  ESrwin  v.  Jersey  City,  su- 
pra. In  the  latter  case  it  was  determined  by 
our  Court  of  Errors  and  Appeals  that  a  de 
facto  officer  may  recover  from  the  city  the 
compensation  Incident  to  the  office.  If  he  en- 
ters under  a  prima  facie  right  without  fraud, 
and  thereafter  performs  the  duties  required 
of  the  person  filling  such  office.  The  declara- 
tion In  the  case  now  under  review  contains 
the  common  counts  only,  and  there  Is  no  spe- 
cial count  for  salary  due  as  an  incident  to 
office,  and  it  is  doubtful  whether  under  this 
declaration  the  plaintiff  could  recover  other 
than  for  labor  performed,  for  which  it  to  ad- 
mitted he  has  been  paid. 

But,  assuming  that  the  declaration  correct- 
ly states  the  cause  of  action  which  the  plain- 
tiff now  insists  upon.  It  would  show  that  the 
plaintiff  was  a  member  of  the  police  force 
of  Jersey  City;  that  as  such  member  he  had 
been  appointed  to  the  office  of  detective  ser- 
geant at  a  salary  of  $112  a  month;  that  he 
had  been  unlawfully  deprived  of  that  office 
for  a  period  of  four  months  and  assigned  to 
another  office  on  the  police  force  the  salary 
of  which  was  $66  a  month,  and  has  also  been 
reauired  to  purchase  a  patrolman's  outfit. 
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which  he  would  not  have  been  required  to 
do  except  for  the  unlawful  act  of  the  city; 
that  be  performed  the  duties  of  the  office  to 
which  he  was  so  assigned,  and  received  from 
the  city  the  regular  compensation  incident 
to  that  office.  From  this  it  would  appear 
that  he  at  all  times  belonged  to  the  police 
force  of  the  city,  and  that  the  only  injury 
he  has  suffered  for  which  he  could  recover 
Is  the  loss  of  compensation  between  the  two 
offices. 

In  McManuB  y.  Newark,  49  N.  J.  Law,  175, 
6  ^tl.  882,  this  court  held  that  the  change 
of  a  member  of  the  police  force  from  the 
position  of  detective  to  patrolman  was  not 
within  the  terms  of  the  act  restraining  the 
right  of  removal  from  office,  and  that  the 
municipal  authorities  might  lawfully  trans- 
fer from  one  branch  to  another  of  the  same 
service.  In  that  case  the  prosecutor  was  act- 
ing as  detective,  and  bis  complaint  was  that 
he  had  been  assigned  to  duty  as  a  patrolman 
without  notice  or  hearing,  but  the  court 
held  that  he  was  still  on  the  force,  and,  as 
the  prosecutor  had  not  been  removed,  sus- 
pended, expelled,  or  discharged  from  the 
police  force,  he  was  not  within  the  terms 
of  the  protective  statute,  and  the  court  said: 
"If  questions  of  precedence  and  preference 
among  the  members  of  the  police  force  are 
to  be  settled  by  hearing  on  evidence  and  ar- 
gument, there  can  be  no  proper  subordina- 
tion, no  selection  or  preference  for  skill  or 
aptitude  for  special  service."  In  Douglass  v. 
Jersey  City,  53  N.  J.  Law,  118,  20  Ati.  831, 
in  which  the  opinion  was  written  by  Mr.  Jus- 
tice Scudder,  who  also  wrote  the  opinion  In 
McManus  v.  Newark,  supra,  it  was  held  un- 
lawful to  reduce  a  detective  who  was  paid 
$100  to  the  position  of  patrolman  at  a  less 
salary  without  notice  to  him;  the  court  say- 
ing that  the  case  differed  "from  the  case  of 
McManus  v.  Newark,  40  N.  J.  Law,  175,  6 
AU.  882,  where  the  duties  were  different, 
but  the  compensation  the  same,  and  resem- 
bles in  principle  Mlchaells  v.  Jersey  City,  49 
N.  J.  Law,  154,  6  Atl.  881,  where  there  were 
different  duties  and  decreased  pay."  In 
Leary  v.  Orange,  59  N.  J.  Law,  350,  35  Atl. 
786,  It  was  held  that  the  prosecutor  was  Im- 
properly removed  from  the  office  of  desk  ser- 
geant and  assigned  to  the  position  of  patrol- 
man without  notice  or  bearing,  but  in  that 
case  there  was  a  difference  in  the  compensa- 
tion. The  result  of  the  decisions  in  this  state 
seems  to  be  that  it  is  unlawful  to  transfer  a 
member  of  a  police  force  from  one  position 
to  another  at  a  lower  salary  without  notice, 
but  it  Is  nowhere  held  that  the  officer  ceas- 
es to  be  a  member  of  the  police  force.  We 
are  of  opinion  that  If  a  member  of  a  police 
force  serves  In  a  position  to  which  be  has 
been  assigned,  and  accepts  the  compensation 
Incident  to  his  new  position,  he  Is,  if  illegally 
transferred,  at  least  only  entitled  to  so  much 
of  the  compensation  Incident  to  the  office 


from  which  he  has  been  removed  as  would 
equal  the  difference  between  the  respective 
salaries  of  the  two  positions. 

Our  attention  has  been  called  to  the  case 
of  People  V.  French,  91  N.  Y.  265,  as  siistain- 
ing  the  position  taken  by  the  appellant,  but 
in  that  case  the  application  for  mandamus 
was  limited  to  the  difference  between  the 
salary  of  a  patrolman  and  that  paid  to  the 
applicant  while  on  "sick  leave."  The  appli- 
cant in  that  case,  becoming  ill  and  unable  to 
perform  liis  duties  as  patrolman,  was  paid 
only  one-half  the  amount  of  compensation 
due  his  office  for  i>art  of  the  time,  and  for 
another  part  only  one  quarter,  and  the  only 
question  passed  upon  was  whether  the  de- 
partment was  Justified  in  refusing  to  pay  full 
compensation.  It  was  held  that  it  was  not, 
but  that  payments  made  to  a  policeman 
while  not  on  duty  because  of  sickness,  should 
be  deducted.  In  Fltzslmmons  v.  Brooklyn, 
102  N.  Y.  536,  7  N.  E.  787,  55  Am.  St.  Rep. 
835,  it  was  held  that,  where  the  officer  was 
discharged  and  not  permitted  to  perform  any 
services  in  the  department  to  which  he  be- 
longed, lie  was  not  required  to  account  for 
money  earned  elsewhere.  This  case  is  not  an 
authority  for  the  claim  that,  if  the  prosecu- 
tor, instead  of  being  discharged.  Is  deprived 
of  a  part  of  the  compensation  to  which  he  is 
entitied,  he  would  not  be  required  to  credit 
the  amount  which  bad  been  paid  to  him  for 
services  in  another  branch  of  the  same  de- 
partment to  which  he  had  been  Improperly 
assigned. 

The  Judgment  below  is  affirmed. 


(77  N.  J.  Ii.  428) 

QDINN  V.  SEA  ISLE  CITY  et  al. 

(Supreme  Court  of  New  Jersey.    Feb.  23, 1909.) 

Mtjnicifal  Cobpobatiows  (I  107*)  — Obdi- 
NANCEs— Passage  over  Mayob's  veto. 
Where  an  act  required  a  vote  of  two-thirds 
of  all  the  members  of  commoa  council  to  pass 
an  ordinance  over  the  mayor's  veto,  held  that. 
where  the  council  consisted  of  seven  members, 
a  vote  of  four,  one  member  being  absent,  one 
voting  to  sustain  the  veto,  and  a  third  refrain- 
ing to  vote  because  interested  In  the  ordinance, 
was  not  effective  to  override  the  veto. 

[Eld.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  235;  Dec.  Dig.  | 
107.*] 

(Syllabus  by  the  Court) 

Certiorari  at  the  prosecution  of  Bernard  }. 
Quinn  against  the  Sea  Isle  City  and  others 
to  review  an  ordinance  of  said  city.  Ordi- 
nance set  aside. 

Argued  November  term,  1908,  before  OAB- 
BISON,  PARKER,  and  VOORHEES,  JJ. 

CtiTTow  &  Kraft  for  prosecutor.  3.  M.  E. 
Illldreth,  for  defendants. 

VOORHEES,  J.  This  Is  a  certiorari  to  re- 
view an  ordinance  passed  by  the  common 
council  of  Sea  Isle,  City.     The  municipality 
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Is  Incorporated  under  revisions  of  an  act  «i- 
titled  "An  act  relating  to  and  providing  for 
the  government  of  cities  of  this  state  contalit- 
ing  a  population  of  lees  than  twelve  thousand 
Inhabitants."  Act  March  21,  1899  (P.  L.  p. 
96).  The  ordinance  was  passed,  sent  to  the 
mayor  for  his  approval,  who  retnrned  It  with 
his  veto  thereto.  Thereupon  council,  com- 
posed of  seven  members,  at  its  next  meeting, 
with  six  members  present  proceeded  to  con- 
sider the  mayor's  objections  and  reconsider 
the  ordinance,  at  which  four  members  voted 
to  pass  the  ordinance  over  the  mayor's  veto, 
one  member  voted  to  sustain  the  mayor's 
veto,  and  one  member  refrained  from  voting 
because  flnandaDy  interested  in  the  railway 
which  had  an  interest  in  the  passage  of  the 
ordinance.  The  mayor  declared  the  ordinance 
passed  over  the  mayor's  veto.  The  act  under 
which  the  city  Is  Incorporated  provides  that 
after  a  veto  the  conncll  "shall  proceed  to  re- 
consider the  same,  and  if  on  reconsideration 
It  shall  pass  the  common  coancU  by  a  vote 
of  two-thirds  of  all  tibe  members  it  shall  take 
effect"  The  rote  under  review  was  not  a 
vote  of  two-thirds  of  all  the  members.  Crlck- 
enberger  v.  Weetfldd,  71  N.  J.  Law,  467,  68 
Atl.  1097;  Stephany  v.  Mberty,  etc..  Glass 
Co.,  69  Atl.  967.  Even  if  it  were  considered 
that  a  member  refusing  to  vote  might  be 
counted  as  voting  "Aye,"  which  is  not  conced- 
ed, yet  a  person,  disqualified  because  of  inter- 
est, could  not  be  so  counted.  Traction  C!o.  v. 
Board  of  Works,  66  N.  J.  Law,  431,  29  Atl. 
163 ;  Drake  v.  Elizabeth,  69  N.  X  Law,  190,  64 
Atl.  248. 
The  ordinance  Is  set  aside. 

(77  N.  J.  L.  400) 

STRING  V.  ZELBNSKI. 
(Supreme  Court  of  New  Jersey.    Feb.  23,  1909.) 

1.  HVSBAND  AND  WiJE    (§  23%*)— CONTBACTS 

OF  Wife— Ratification  by  Husband. 
Defendant's  wife  made  a  contract  with  the 

Slaintiff  for  the  peTformance  of  certain  woi^. 
'o  express  contract  was  made  by  the  husband, 
but  it  was  Insisted  that  the  contract  was  made 
by  the  wife  as  agent  for  her  husband,  and  that 
be  had  ratified  the  contract  of  his  agent,  be- 
cause at  one  time  while  the  work  was  in  prog- 
ress he  said  to  the  plaintift:  "Mv  wife  is  boss. 
Anything  as  far  as  the  wife  goes  that's  all  right. 
You  will  get  your  money."  Held,  that  this 
statement  did  not  show  a  ratification  by  the 
defendant  of  a  contract  made  by  the  wife  for 
him  as  his  agent. 

W'Ed.  Note.— For  other  cases,  see  Hnsband  and 
Ue,  Dec.  Dig.  {  23%.*] 

2.  Appeal    and    Ebbob    (J    938«)  —  Distbict 
Courts— Settlino  State  of  Gasx. 

Where  the  law  requires  that  the  state  of 
the  case  shall  be  agreed  upon  or  settled  within 
15  days,  unless  the  judge  shall  grant  further 
time,  the  settling  of  such  case  by  the  court  after 
15  days  will,  in  the  absence  of  anything  appear- 
ing to  the  contrary,  be  presumed  to  have  been 
done  within  the  further  grant  of  time  authorized 
by  the  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec,  Dig.  |  938.»] 

(Syllabus  by  the  Court.) 


Appeal  from  District  Court  of  Hoboken. 

Action  by  Robert  Syrlng  against  Ignac/ 
Zelenski.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

Argued  November  term,  1908,  before 
REED,  BERGEN,  and  MINTURN,  JJ. 

Tennant  &  Height,  for  appellant  Clement 
De  R.  Leonard,  for  appellee. 

BERGEN,  J.  The  state  of  the  case,  as 
settled  by  the  trial  court  shows  that  the 
plaintiff  made  a  contract  with  the  wife  of 
defendant  for  the  performance  of  the  work 
sued  for,  and  for  which  the  Judgment  appeal- 
ed from  was  rendered ;  that  the  plaintiff  had 
no  conversation  with  defendant  about  the 
work  except  once,  when  the  defendant  said, 
while  the  work  was  being  done:  "My  wife  is 
boss.  Anything  as  far  as  the  wife  goes  that's 
ail  right.  You  will  get  your  money."  Upon 
this  evidence  the  trial  court  found  that  the 
contract  was  made  by  the  wife  as  agent 
for  her  husband,  and  that  there  had  been 
a  ratification  of  the  agent's  contract  in  his 
behalf  by  the  defendant. 

It  is  insisted  by  the  appellee,  the  plain- 
tiff below,  that  this  finding  of  fact  cannot 
be  reviewed.  The  rule  is  well  settled  that 
in  cases  of  this  character  the  finding  of 
facts  will  not  be  reviewed  if  the  evidence  is 
sufiSclent  to  sustain  the  finding;  but  in  this 
case  we  have  a  right  to  consider  whether 
the  statements  made  by  the  husband,  the  ^&- 
fendant  are  sufllclent  to  sustain  the  finding 
that  he  ratified  the  act  of  his  wife,  to  the  ex- 
tent of  binding  himself  for  its  fulfillment. 
There  is  no  finding  that  a  contract  was  made 
by  the  husband  as  principal,  and  the  evi- 
dence does  not  show  ratification  by  him  of 
the  contract  made  by  the  wife;  on  the  con- 
trary it  tends  to  show  that  the  wife  was  act- 
ing on  her  own  responsibility,  and  that  she 
would  pay.  The  appellee  also  argues  that 
the  state  of  the  case  was  not  signed  within 
the  time  required  by  law.  The  act  regulat- 
ing appeals  from  the  district  court,  to  the 
Supreme  Court  (P.  L.  1902,  p.  565)  provides 
that  a  party  may  appeal  If  notice  be  given 
within  10  days  (that  was  done  in  this  case) ; 
that.  If  parties  cannot  agree  on  the  state 
of  the  case,  the  Judge,  on  being  applied  to, 
shall  settle  and  sign  it,  after  which  it  shall 
be  transmitted  by  the  appellant  to  the  clerk 
of  this  court;  that  the  case  shall  be  agreed 
upon  or  settled  within  15  days  unless  the 
Judge  shall  grant  further  time.  In  this  case 
the  parties  were  not  able  to  agree,  and  ap- 
plied to  the  court  to  settle  the  case,  and  it 
does  not  appear  that  any  one  was  responsible 
for  the  delay  except  the  court  from  which 
it  is  proper  to  infer,  without  any  evidence  or 
record  to  the  contrary,  that  the  time  was 
extended  by  it  The  statute  does  not  require 
that  there  shonld  be  an  order  entered  extend- 
ing the  time  for  settling  the  state  of  the 
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case  by  the  court,'  and  In  the  abaence  of 
anything  to  the  contrary  the  presumption  is 
that  the  procee«Ung  was  regular. 
The  Judgment  should  be  reversed. 


<77  N.  J.  L.  191) 

BRINK  T.  NORTH  JERSEY  ST.  BY.  CO. 

et  al. 
(Supreme  Court  of  New  Jersey.    Feb.  9,  190ft) 

1,  Appeal  and  Ebrob  (J  1099*)  —  Review — 
Subsequent  Appeals— Law  or  the  Case. 

A  second  verdict  for  the  plaintiff  on  sub- 
stantially the  same  evidence  as  that  adduced  on 
the  first  trial  of  this  cause  (see  67  Atl.  703) 
ordered  set  aside  for  the  same  reason. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4376 ;  Dec.  Dig.  i  1099.*} 

2.  Appeal  and  Ebbob  ({  1215*)— Remand— 
Pboceedihqs  in  Loweb  Coubt— Instbuo- 

TIONS. 

This  court  having  sent  the  case  back  for 
retrial  on  the  ground  that  the  weight  of  evi- 
dence indicated  a  cause  of  the  death  of  plain- 
tiff's intestate  wholly  unconnected  with  any 
negligence  of  defendant,  and  the  evidence  at  the 
second  trial  being  substantially  the  same,  it 
was  error  to  charge  the  jury  that  there  was  no 
evidence  pointing  to  such  extraneous  cause. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S 1215.*] 

(Syllabus  by  the  Courts 

Action  by  Margaret  B.  Brink  against  the 
North  Jersey  Street  Railway  Company  and 
others.  Verdict  for  plaintiff.  Rule  to  show 
cause  made  absolute. 

Argued  June  term,  1908,  before  GARRI- 
SON, SWAYZB,  and  PARKER,  JJ. 

J.  A.  Klernan,  for  plaintiff.  Alvab  A. 
Clark,  for  defendants. 


PARKER,  J.  This  case  has  been  tried 
twice.  After  the  first  trial,  a  rule  to  show 
cause  was  argued  before  this  court  and  made 
absolute;  the  opinion  being  delivered  by  Mr. 
Justice  Reed  (67  Atl.  705).  That  opinion 
gives  an  adequate  synopsis  of  the  testimony 
taken  on  the  first  trial,  which  does  not  mate- 
rially differ  from  that  now  before  us.  One 
more  witness  was  sworn,  but  his  testimony 
elicited  no  new  facts  of  Importance.  Upon 
the  former  rule  this  court  held  that  the 
plaintiff  had  failed  to  sustain  the  burden  of 
proof  resting  npon  her  of  showing  that  the 
death  of  Mr.  Brink  resulted  from  injuries 
inflicted  by  the  car  of  the  defendant  In 
discussing  the  evidence,  the  court  called  at- 
tention to  the  facts  that  the  deceased  was 
lying  on  the  track  where  he  was  afterwards 
struck  by  the  trolley  car  and  apparently  in 
a  state  of  unconsciousness;  that  the  car  was 
stopped  after  it  had  pushed  the  man  about 
four  feet;  that  prior  to  this  accident  the 
wagon  In  whlcb  the  deceased  was  shown  to 
have  been  driving  was  seen  without  a  driver 
proceeding  over  the  same  road,  Frelinghny- 
sen  avenue,  parallel  with  the  trolley  line, 
and  towards  Mr.  Brink's  home  In  Elizabeth. 


There  was  also  testlmoiiy  of  the  motorman 
tending  to  show  that  Jost  before  the  acci- 
dent be  saw  two  men  rnnnlng  from  the 
place  where  the  man  lay.  The  court  said: 
"It  may  be  conceded  that,  if  it  were  clear 
that  the  deceased  was  uninjured  when  lying 
upon  the  ground  Just  before  the  collision,  it 
might  be  inferred  that  the  wound  found  np- 
on the  body  (fracture  of  the  skull)  mnst  have 
been  caused  by  the  Inqtaet  of  the  fender  np- 
on his  head.  But  it  is  not  dear  that  the  de- 
ceased waa  free  from  this  wound  before  the 
collision.  On  the  contrary,  it  is  In  the  high- 
est degree  probable  that  hla  presence  npon 
the  track  was  attributable  to  his  disabled 
condition  resulttng  from  this  injary.  •  •  • 
EllmUtatlng  volition  from  the  conduct  of  the 
deceased,  what  could  have  caused  his  help- 
less condition?  The  theory  of  the  counsel 
for  plaintiff  is  entirdy  unsatisfactory.  If, 
however,  the  deceased  bad  already  received 
the  brain  injury  which  caused  his  death,  the 
problem  Is  solved  and  the  cause  of  bis  un- 
consciousness of  danger  Is  at  once  manifest 
The  deceased  might  have  received  his  in- 
jury from  the  two  men  who  were  seen  by 
the  motorman  running  from  the  place  where 
the  man  lay. '  A  more  probable  theory  Is  that 
he  was  injured  by  falling  while  attempting 
to  alight  from  his  wagon  for  some  pnrpose. 
He  may  have  become  chilled  and  thinking 
to  warm  himself  by  walking,-  may  have  tried 
to  step  down  from  the  wagon  seat  and  his 
limbs  having  become  cramped  and  stiffened 
by  the  cold  and  his  sustained  position,  he 
stumbled  and  fell,  striking  his  head  against 
the  iron  rail  of  the  trolley  track.  It  seems 
manifest  that  the  injury  to  the  deceased 
may  have  occurred  in  the  way  suggested 
and  as  already  observed  the  fact  of  tbe  de- 
ceased's unconsciousness  or  helplessness  be- 
fore the  impact  of  the  car  fender  Is  erpH- 
cable  upon  the  assumption  that  the  Injury 
did  occur  in  some  such  way  and  is  explicable 
upon  no  other  rational  theory."  As  a  result 
of  our  examination  of  the  evidence  submit- 
ted on  the  second  trial,  we  come  to  the  same 
conclusion  as  that  reached  by  this  court  up- 
on the  former  rule  to  show  cause,  namely, 
that  the  evidence  does  not  fairly  support  a 
finding  that  deceased  came  to  his  death  as 
a  result  of  the  impact  of  the  car,  but  that 
on  the  contrary,  the  weight  of  evidence  tends 
to  show  that  the  injury  causing  death  had 
been  Inflicted  before  the  car  arrived,  and 
are  of  opinion  tbat  the  rule  to  show  cause 
must  be  made  absolute  on  this  ground.  It 
is  true  that  a  second  concurring  verdict  on 
the  same  state  of  the  evidence  should  caus4 
the  court  to  hesitate  before  granting  a  third 
trial  (Brown  v.  Paterson  Paper  Co.,  69  N.  3. 
Law,  474,  B5  Atl.  87);  but  this  case  falls 
within  the  class  of  cases  mentioned  in  that 
decision  as  Justifying  the  award  of  a  third 
trial. 
But,  aside  from  this,  we  think  there  was 
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eiror  In  tbe  court's  charge.  It  wUI  appear 
fiom  tbe  portion  of  tbe  opinion  quoted  above 
that  it  was  at  least  a  legitimate  inference 
from  the  testimony  that  Brink  did  not  re- 
ceive the  fatal  injury  from  the  impact  of 
tbe  car  fender,  but  in  some  other  way,  ei- 
ther tlirougb  the  assault  of  the  two  men 
who  were  seen  running  away  Or  by  haying 
fallen  from  his  wagon  and  struck  his  head 
on  the  rail.  It  is  plain,  therefore,  that  this 
was  a  proper  question  to  submit  to  the  Jury. 
An  examination  of  tbe  Judge's  charge  on  the 
second  trial,  however,  shows  that  no  such 
question  was  submitted,  but  that  on  the  con- 
trary it  was  excluded.  On  this  branch  of 
the  case  the  Judge  charged  as  follows:  "Tou 
must  be  satisfied  by  a  preponderance  of  evi- 
dence that  the  plaintiff  has  made  out  a  case; 
that  the  injury  from  which  this  man  evi- 
dently died  was  caused  by  a  blow  struck  by 
the  fender  of  the  car.  There  is  no  evidence 
whatever  In  the  case  to  show  that  the  man 
had  been  in  any  altercation  with  any  one, 
or  that  he  had  fallen  from  his  wagon,  and 
there  Is  nothing  in  the  case  to  show  at  all 
bow  he  received  the  blow  which  caused  his 
death  unless  it  was  from  the  impact  of  the 
fender  of  this  car."  As  "we  read  this  por- 
tion of  the  charge,  which  Is  all  that  we  find 
bearing  on  this  aspect  of  the  case,  the  Jury 
were  instructed  that  while  It  was  the  duty 
of  the  plaintiff  to  satisfy  them  by  a  prepon- 
derance of  evidence  that  the  blow  of  the  car 
caused  the  Injury,  there  was  no  evidence  In 
tbe  case  from  which  they  were  entitled  to 
Infer  that  the  Injury  occurred  in  any  other 
way.  Such  an  Instruction  entirely  disre- 
garded the  view  expressed  by  this  court  In 
setting  aside  the  former  verdict,  as  quoted 
In  part  above,  and  was  In  our  opinion  clear- 
ly erroneous. 

For  this  reason,  also,  the  rule  to  show 
cause  must  be  made  absolute. 


(77  M.  J.  h.  376) 

McDBVITT  T.  MAYOR,  ETC.,  OF  JERSEY 
CITY. 

(Supreme  Court  of  New  Jersey.    Feb.  23, 1909.) 

MumciPAi,   CkiRPORATioNs   (I  186*)— PoucB 

OFnCKBS — COKPERSATIOR. 

Tbe  assignment  of  a  police  officer  to  the 
duties  of  a  higher  rank  does  not  entitle  him  to 
the  pay  of  that  tank,  nor.  in  the  absence  of  a 
legal  contract  or  an  enabling  statute,  to  any 
extra  pay  for  tbe  Increased  responsibility  and 
duties  of  such  assignment. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  ISO.*) 

(Syllabus  by  the  Conrt.) 

Appeal  from  District  C!ourt  of  Jersey  City. 

Action  by  Chafles  McDevltt  against  the 
Mayor  and  Aldermen  of  Jersey  City.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Argued  November  term,  1908,  before  GAR- 
RISON, PARKER,  and  VOORHEES,  JJ. 


Merrltt  Lane,  for  appellant  John  Milton, 
for  appellees. 

PARKER,  J.  .The  facts  in  this  case  are  for 
the  most  part  similar  to  those  in  the  three 
applications  for  mandamus  of  Leonard, 
Coughlln,  and  Maxwell  v.  Fagen  (N.  J.  Sup.) 
68  Atl.  980.  The  present  appellant  Instead 
of  applying  for  a  mandamus  on  ttiff  dty 
clerk  to  sign  a  pay  warrant  brought  suit 
against  the  city  in  a  district  court  The  first 
Item  of  his  claim  was  awarded  to  him  by 
tbe  court  below,  and  is  not  now  in  ques- 
tion. He  appeals  from  the  Judgment  against 
him  as  to  the  second  item  of  $216.64. 

Appellant  on  December  7,  1906,  was  a  po- 
lice sergeant  In"  Jersey  City.  On  that  date 
the  board  of  police  commissioners  by  order 
assigned  him  as  captain  to  the  Second  t>r^ 
cinct,  stipulating  in  the  order  that  the  de- 
tail was  temporary  and  determinable  at 
pleasure  of  the  board,  and  that  during  the 
detail  the  "said  officers"  should  "be  paid  the 
salary  of  the  position  held  before."  Ap- 
pellant entered  on  the  duties  of  captain  un- 
der this  order  and  performed  them  until 
July  1,  1907,  wbesa  be  was  promoted  to  the 
rank  of  captain.  It  Is  stipulated  that  hU° 
detail  was  to  take  the  place  of  a  captain  sus- 
pended under  charges,  and  that  no  one  re- 
ceived captain's  pay  In  place  of  the  suspend- 
ed officer  from  February  28  to  July  1,  1907. 
On  November  22,  1907,  tbe  police  board 
passed  a  resolution,  approved  afterwards  by 
the  mayor,  awarding  to  appellant  1216.64, 
the  difference  between  a  sergeant's  and  a 
captain's  pay  from  February  28th  to  July  1, 
1907,  part  of  the  time  he  had  served  as  act- 
ing captain.  The  city  clerk  refused  to 
draw  a  warrant  for  this  sum  though  there 
were  funds  to  meet  It  and  tbe  appellant 
brought  suit  as  stated.  We  fall  to  see  any 
substantial  difference  between  the  circum- 
stances in  this  case  and  those  In  Leonard  v. 
Fagen,  supra,  or  anything  to  take  the  case 
out  of  the  general  rule  that  a  municipal  of- 
ficer having  a  fixed  salary  Is  not  entitled  to 
extra  compensation  for  an  Increase  of  his 
official  duties  In  tbe  absence  of  a  statute  or 
contract  providing  for  such  Increase.  There 
was  no  such  contract  Tbe  order  assigning 
appellant  to  duty  as  captain  gave  specific 
notice  that  no  extra  pay  was  contemplated. 
It  Is  claimed  that  this  reservation  was  with- 
out authority  of  the  board;  bat  even  if  It  be 
disregarded,  there  Is  nothing  to  show  the 
contrary  and  the  burden  of  proving  such 
contract  was  on'appellant  In  Crane  v.  Sbo- 
enthal  (N.  J.  Sup.)  69  Atl.  972,.  there  was 
an  express  understanding  for  increased  pay 
by  virtue  of  which  a  city  engineer  was  in- 
duced to  undertake  duties  for  which  other- 
wise outside  engineers  would  have  been  paid. 
In  ESvans  v.  Trenton,  21  N.  J.  Law,  764,  the 
extra  duties  were  held  altogether  outside  the 
scope  of  tbe  office.    In  tbe  present  case  the 
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appellant  was  merely  performing  the  duties 
of  the  next  higher  rank,  as  Is  done  constant- 
ly In  the  army,  for  example,  and  for  which 
only  since  1898  the  pay  of  the  superior  rank 
has  been  allowed  by  statute.  Act  April  26, 
1898,  c.  191,  30  Stat.  364;  Act  May  26,  1900, 
c  586,  31  Stat  211.  The  resolution  of  No- 
vember 22,  1907,  was  not  a  contract,  for  the 
services  had  been  i)erformed  long  before. 

Nor  was  there  any  authority  in  law  for  the 
resolution  of  November  22d.  If  it  be  re- 
garded as  a  gratuity,  it  was  clearly  beyond 
the  power  of  the  board.  If  .we  look  at  it  as 
a  salary  for  a  new  officer,  viz.,  acting  cap- 
tain, we  are  met  by  the  absence  of  any  pro- 
vision of  law  for  either  the  creation  or  pay  of 
such  office.  Whatever  the  duties  performed 
by  appellant  b^  x^qiained  a  sergeant  until 
his  promoticm  .pQ,.^,uly  Ist  Leonard  y.  Fag- 
en,  ubi.  sijpra..;  Nor  was  it  an  Increase  in  the 
salary  of  sergeant.  Appellant  claims  that  It 
was  pot,  and-  we  agree  with  him.  If  it  were 
so  clalmied,  then  as  we  construe  the  acts  of 
1888  (P.  L.  p.  402)  and  1905  (P.  L.  p.  132) 
adopted  by  Jersey  City,  especially  the  lat- 
ter, an  Increase  in  pay  in  sergeants  should 
apply  to  all  sergeants,  and  not  merely  to  one 
who  bad  been  singled  out  for  such  increase. 

The  judgment  of  the  district  court  respect- 
ing the  claim  of  $216.64  was  correct,  and 
will  be  affirmed,  with  costs. 


(77  N.  J.  L.  377) 

McGEKW,  Auditor,  v.  STEINE]^  et  aL 
(Snprema  Court  of  New  Jersey.    FeU  23,  1909.) 
Attachment    (8S    101,    122*)  — AFFiDAvrr— 

AlfENDMEiVT — ^EbBOB  IN  NAHE. 

An  affidavit  on  which  an  attachment  is  to 
be  based  must,  in  the  absence  of  statutory  pro- 
vision to  the  contrary,  state  the  Christian  name 
of  the  defendant  debtor,  an  initial  being  insuffi- 
cient ;  and,  if  the  initial  only  be  given  in  such 
affidavit,  it  cannot  afterwards  be  amended. 
•■[Ed.  Note.^For  other  cases,  see  Attachment, 
Cent.  Dig.  $S  258,  332 ;  Dec.  Dig.  H  101,  122.*] 

(Syllabus  by  the  Court) 

Certiorari  to  District  Court  of  Passnic. 

Certiorari  by  Benjamin  E.  McGrew,  Au- 
dUqr,>  against  Herman  Steiner  and  L.  Wil- 
U^jfis  to  the  district  court.    Reversed. 

Argued  November  term,  1908,  before  GAR- 
RISON, PARKER,  and  VOORHEES,  JJ. 

George  P.  Rust,  for  prosecutor.  James  A. 
Sullivan,  for  defendants. 

PARKER,  J.  This  writ  brings  up  certain 
proceedings  in  attachment  had  before  the 
district  court  of  the  city  of  Passaic,  in  which 
the  defendant  Steiner  was  plaintiff  and  the 
defendant  Williams  defendant.  The  atHdavlt 
for  attachment  in  the  district  court  alleged 
that  "L.  Williams"  was  Indebted  to  the 
plaintiff,  and  that  the  said  L.  Williams  ab- 
sconded from 'his  creditors.  The  writ  of  at- 
tachment as  issued  gave  merely  the  name 


of  L.  Williams  as  defendant  The  jarat  of 
the  affidavit  Is  signed  by  one  who  appended 
to  bis  name  the  title  "M.  O.  C  of  N.  J.,"  and 
it  Is  claimed  that  the  court  will  not  take  ju- 
dical notice  that  this  means  a  master  in 
chancery.  This  question,  however,  -we  find 
unnecessary  to  discuss. 

Shortly  after  the  issue  of  the  district  court 
attachment  another  attachment  was  begun 
in  the  Passaic  circuit  court  against  I/onis 
Williams,  who  fe  said  to  be  the  same  pei-son 
as  the  L.  Williams  made  defendant  in  the 
first  suit.  The  prosecutor  was  appointed  au- 
ditor in  the  circuit  coiurt  suit  and  promptly 
intervened  in  the  district  court  attachment 
asking  that  the  district  court  should  quash 
its  writ  of  attachment  on  the  ground  that  the 
defendant's  name  was  not  properly  stated  in 
the  affidavit  and  writ  The  court  not  only 
refused  to  quash  the  attachment  but  made 
an  order,  on  motion  of  the  plaintiff's  attor- 
ney, that  the  affidavit,  writ  and  all  other 
papers  filed  in  the  cause  be  amended  by  in- 
serting the  name  Iiouis  Williams,  instead  of 
L.  Williams,  and  denying  the  auditor's  mo- 
tion on  the  ground  that  the  defects  urged  in 
said  motion  were  properly  amendable,  and 
the  circumstances  of  the  case  were  shown  to 
be  such  that  the  court  in  Its  discretion  should 
order  the  amendment  to  be  made.  It  Is  this 
action  of  the  district  court  that  la  attacked  by 
the  present  writ. 

The  status  of  an  auditor  In  an  attachment 
out  of  a  superior  court  to  attack  the  validi- 
ty of  an  attachment  In  a  district  court  may 
well  be  questioned.  By  the  statute  the  cir- 
cuit court  attachment  is  a  supersedeas  to  a 
district  court  attachment,  and  the  sheriff 
takes  possession  as  against  the  district  court 
constable  or  sergeant  at  arms.  District 
Court  Act  June  14,  1898  (P.  L.  p.  587.  §  77). 
By  the  same  statute  the  district  court  at- 
tacliment  retains  its  priority,  and  the  plain- 
tiff's claim,  if  adjudged  valid,  is  settled  by 
the  circuit  court  auditor  as  a  prior  claim. 
We  find  nothing  In  the  attachment  act  re- 
quiring or  authorizing  an  auditor  to  attack 
other  attachments  for  Illegality,  but  his  sta- 
tus for  that  purpose  Is  not  brought  Into  ques- 
tion here.  He  did  as  a  matter  of  fact  Inter- 
vene in  the  district  court  and  petitioned  that 
the  writ  and  proceedings  be  quashed.  He 
was  heard  In  that  court  If  bis  application 
had  been  simply  denied,  and  the  case  ^vere 
before  us  in  that  form,  his  status  as  an  In- 
tervener would  be  open  to  examination;  but 
the  district  court  did  not  content  itself  with 
denying  his  application,  but  went  further 
and  undertook,  as  against  him,  to  amend  the 
affidavit  and  writ  and  other  proceedings,  and 
it  Is  these  amendments  that  he  now  attacks 
by  certiorari.  We  think  that  he  has  a  status 
for  that  purpose.  Coming  now  to  the  merits 
of  the  case,  we  fail  to  see  by  what  authority 
the  disttlct  court  -undertook  to  amend  the 
affidavit  and  the  writ  and  especially  the 
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former.  An  affltlaylt  in  attachment  is  a 
foundation  of  the  action,  and  if  it  be  Insuf- 
ficient it  Is  not  subject  to  amendment  by 
supplemental  proof.  Corblt  v.  Corblt,  50  N. 
J.  Law,  363,  13  Atl.  ITS.  Upon  the  face  of 
the  affldavlt  In  question,  It  was  apparent  that 
no  defendant  was  named  in  a  legal  sense,  as 
Initials  cannot  be  used  for  the  Christian 
names  of  parties  to  actions  except  where 
some  statute  authorizes  It.  On  these  grounds 
a  judgment  in  attachment  was  reversed  be- 
cause the  plaintiff,  a  married  woman,  wns 
named  by  her  husband's  initials,  to  which 
"Mrs."  was  prefixed  (Elberson  v.  Richards, 
42  N.  J.  Law,  69),  and  in  another  case  In 
the  same  volume  the  same  result  followed 
the  use  of  the  Initials  of  the  plaintiff's  name 
(Dlttmar  Po^pder  Co.  v.  Leon,  42  N.  J. 
Law,  640).  The  failure  to  give  the  defend- 
ant's Christian  name  In  the  affidavit  as  orig- 
inally filed  was  therefore  a  fatal  defect  and 
not  amendable,  and,  If  the  defendant  or  any 
other  party  Interested  and  entitled  to  be 
heard  had  applied  for  such  relief.  It  would 
have  been  the  duty  of  the  district  court  to 
quash  the  attachment 

Whether  said  court  should  have  recognized 
the  present  prosecutor  for  that  purpose  Is  a 
question  not  now  decided;  but  Its  action  In 
undertaking  to  amend  the  papers  was  errone- 
ous and  will  be  set  aside,  leaving  the  dis- 
trict court  record  In  the  condition  that  it 
was  in  before  the  present  prosecutor  inter- 
vened. 

<77  N.  J.  u  no) 

HEGMAN  V.  JERSEY  OITT,  H.  ft  P.  ST. 
RY.  CO. 

(Supreme  Court  of  New  Jersey.     March  8, 
1909.) 

1.  Master  awo  Sekvant  (J  111*)— Iwjtjbt  to 
Servant^-Liabiutt  of  Master. 

A  trolley  car,  on  a  dark  nig^t.  was,  by  rea- 
son of  the  trolley  pole  leaving  ,the  wire,  left 
standing  unlighted,  and  while  so  standing  an- 
other car,  running  In  the  Bame  direction,  on 
the  same  track,  collided  with  it,  and  by  force 
of  the  impact  the  front  platform  of  the  rear 
car  was  crustied,  and  the  motorman  standing 
upon  it  was  killed.  The  testimony  was  such 
that  the  Jury  could  draw  the  conclusion  that 
the  crushed  platform  was  old  and  rotten  and 
had  been  imperfectly  inspected.  In  an  action  by 
the  administratrix  of  the  deceased,  held,  that 
the  trolley  company  was  responsible  for  the 
death  of  the  motorman,  if  caused  by  the  negli- 
gence of  the  company  in  failing  to  take  reason- 
able care  to  maintain  the  platform  in  a  safe 
condition. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f  215;   Dec.  Dig.  {  111.*) 

2.  Master  and  Servant  (8  291*)— Injury  to 
Servant— Instruction. 

The  trial  judge  was  asked  to  charge  that 
the  proximate  cause  of  the  injury  to  the  deceas- 
ed was  not  the  giving  way  of  the  platform,  but 
was  the  running  of  the  rear  car  into  the  front 
car. 

The  court  refused  to  so  charge,  hot  charged 
that  if  the  platform  was  not  defective  at  ail.  or, 
if  defective,  did  not  bring  about  or  contribute 


to  bring  about  ttie  death  of  the  deceased,  the 
jui^  should  find  for  the  defendant. 

There  was  no  error  in  the  charge  or  refusal 
t6  charge. 

[Ed..  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  8  1145 ;   Dec.  Dig.  {  291.*1 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Hudson  County. 

Action  by  Elizabeth  Hegman,  administra- 
trix of  Hugo  Hegman,  against  the  Jersey 
City,  Hoboken  &  Paterson  Street  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Affirmed. 

Argued  June  term,  1908,  bef<»e  REED, 
BERQEN,  and  VOORHEES,  JJ. 

Alexander  Simpson,  for  plaintiff  in  error. 
Edwards  &  Smith,  for  defendant  in  error. 

■REED,  J.  This  action  was  brought  by  the 
administratrix  of  Hugo  Hegman,  who  was 
killed  In  a  collision  between  two  cars  of  the 
defendant  on  April  15,  1907.  The  deceased 
was  a  motorman  on  the  car  which  ran  into 
another  car  which  had  been  running  ahead  of 
the  car  of  the  deceased,  and  which  had,  at 
the  time  of  the  collision,  stopped  and  was 
standing  upon  the  track  upon  which  the  car 
of  the  deceased  was  following.  The  charge 
In  the  declaration  is:  That  the  deceased  was 
operating  his  car  at  night.  In  the  darkness, 
and  that  upon  the  same  track,  down  a  steep 
descent,  at  a  point  upon  defendant's  line  of  ' 
track  which  was  unusually  dark,  and  so 
maintained  by  the  defendant  by  its  servants, 
a  car  stopped  in  the  darkness  because  thebe 
was  no  light  along  the  track  or  upon  the 
said  car;  that  the  car  of  the  deceased  was 
equipped  with  defective  brakes,  and  a  rotten 
and  decayed  front  platform,  caused  by  a  lack 
of  reasonable  care  on  the  part  of  the  defend- 
ant to  furnish  the  deceased  with  a  safe  place 
on  which  to  work ;  and  because  of  these  con- 
ditions the  deceased  ran  into  the  car  in  front 
of  him,  and  his  platform  was  smashed,  and 
the  deceased  was  killed.  '  ' 

The  evidence  on  the  part  of  the  plaintiff 
was  that  the  forward  car  was  at  a  fast  rate 
of  speed  going  down  an  incline  at  Fourteenth 
street,  Hoboken,  in  which  there  were  two  or 
three  curves,  when  the  trolley  pole  came  off 
and'  left  the  car  standing  In  darkness.  A  wit- 
ness, Mr.  Paul,  says:  That  he  was  a  passen- 
ger upon  the  forward  car;  that  somebody 
told  him  to  jump,  and  he  jumped;  that  be- 
fore he  jumped  he  saw  a  car  all  lighted  up 
coming  toward  the  car  he  was  on ;  that  this 
following  car  hit  his  car,  bounced  back  a  lit- 
tle, then  went  ahead  again,  and  struck  his 
car  a  second  time,  when  the  front  platform  of 
the  rear  car,  upon  which  the  deceased  was 
standing,  caved  In,  the  vestibule  went  down 
underneath  the  car,  and  the  deceased  went 
down  with  It  Mr.  Paul  says  he  first  saw 
the  rear  car  coming  around  the  comer  three 
car  lengths  away,  and  the  motorman  was 
working  his  brake!     Mr.   Leonard,  another 
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witness.  Bays  he  was  on  the  front  car,  and  it 
was  running  at  the  rate  at  40  mUes  an  hour, 
BO  fast  that  he  went  Inside;  and  that  tliey 
had  got  down  200  feet  from  the  top  of  the 
liUl  when  the  trolley  pole  went  off..  He  says 
the  car  stood  a  minute,  or  a  minute  and  a 
half,  and  he  says  it  was  a  minute  between 
the  time  when  he  first  saw  the  rear  car  and 
the  mommt  when  it  struck.  Mr.  Middleton, 
another  witness,  says  he  saw  the  rear  car 
at  the  horseshoe,  800  or  400  feet  away.  From 
the  testimony  the  distance  from  the  standing 
car  to  the  point  where  the  rear  car  came  in 
sight  iB  not  very  dear,  but  It  seems  to  have 
been  somewhere  between  200  and  400  feet. 
Nor  does  it  appear  how  closely  the  rear  car 
had  been  following  the  front  car  before  the 
latter  stepped,  nor  how  long  the  front  car 
was  at  rest  before  the  collision.  Nor  does  it 
appear  whether  the  headlight  on  the  rear  car 
was  lighted,  nor  how  far  in  front  of  a  car 
another  car  would  be  visible,  or  with  it  what 
space  a  car  running  at  a  reasonable  rate  of 
speed  at  that  point  could  be  stopped  by  the 
use  of  a  hand  brake  such  as  that  witb  which 
the  rear  car  was  equipped.  That  the  motor- 
man  of  the  rear  car  was  using  his  brake 
when  first  seen  was  testified  to,  as  already 
observed.  It  seems  therefore  impossible  to 
attribute  negligence  to  the  deceased.  It  fol- 
lows therefore  that  the  collision  was  either 
a  pure  accident,  without  the  fault  of  any  one, 
or  that  it  resulted  from  the  fault  of  the  de- 
fendant in  maintaining  a  defective  front  plat- 
Conn  upqn  the  rear  car. 

The  testimony  concerning  the  condition  of 
the  platform  is  the  following:  One  Morris 
went  to  the  scene  of  the  accident  soon  after 
its  occurrence.  He  says  he  found  the  front 
platform  of  the  rear  car  slammed  against  the 
front  car,  and  that  the  bottom  part  of  the 
vestibule  was  in  pieces  and  the  buffer  all 
broken.  He  says:  "You  could  not  get  hold 
of  the  wood.  It  would  crumble  In  your  hand. 
When  you  took  hold  of  the  wood  It  would 
break  apart  and  crumble  in  your  hand.  It 
was  Just  rotten  wood."  Mr.  McCartney,  a 
policeman,  arrived  at  the  place  of  the  acci- 
dent soon  after  it  happened,  and  says  he  look- 
ed at  the  wood  that  had  been  the  front  plat- 
form or  buffer  of  the  rear  car,  and  it  seemed 
to  be  wood  not  in  very  good  condition,  accord- 
ing to  his  estimate.  Mr.  Rule  was  also  there, 
and  says  the  front  platform  of  the  rear  car 
was  rotten.  He  says  he  took  the  wood  in  his 
hand  and  It  felt  like  sand,  all  rotten;  and 
that  they  put  a  jack  underneath,'  and  the 
jack  went  into  the  wood;  and  they  moved 
the  jack  back,  and  the  jack  sank  into  the 
wood  because  it  was  rotten.  It  appears  that 
this  car  had  been  In  use  upon  the  road  at 
least  four  years  before  the  accident,  but  how 
much  longer  is  not  shown;  but  that  it  was 
among  the  older  cars  appears  from  the  fact 
that  the  newer  cars  were  equipped  with  air 
brakes,  and  this  car  was  equipped  with  a 
hand  brake.  It  also  appears  that  although 
Mr.  Strong;  the  inspector  for  the  defendant. 


says  that  he  inspected  cars  every  two  or 
three  days  to  find  out  any  defects  In  tlie 
way  of  broken  glass  or  weak  points  In  the 
floors  or  doors,  he  admits  that  the  last  Unoe 
he  inspected  this  car  was  on  March  4tti.  when 
he  inspected  the  floor  and  woodwork.  The 
accident,  as  already  observed,  happened  on 
April  15th  following.  Whether  the  inspection 
he  made  every  two  or  three  days  Included  the 
platforms  is  not  clear,  but  he  says  that  he 
had  not  inspected  this  car  at  all  for  nearly 
a  month  and  a  half  before  the  accident. 
From  this  testimony  it  was  obviously  a  ques> 
tion  for  the  jury  whether  the  dtfoidant  ex* 
erclsed  reasonable  care  to  maintain  a  rea- 
sonable safe  platform  to  support  the  motor- 
man,  and  for  the  Jury  to  say  whether,  if  the 
platform  had'  been  maintained  In  a  reason- 
ably sound  and  strong  condition.  It  would 
have  resisted  the  shock  of  the  collision  and 
80  preserved  the  life  of  the  deceased. 

It  Is  argued  that  the  platform  of  a  trolley 
car  is  not  intended  to  be  used  for  the  same 
purposes  as  platforms  ot  steam  railway  cars, 
which  are  Uable  to  be  jammed  against  each 
other  in  stopping,  starting,  and  operatlns  the 
cars,  and  that  therefore  the  same  strength 
and  solidity  in  construction  is  not  requisite. 
It  is  apparent,  however,  from  the  very  form 
of  its  construction,  that  the  bumper  and 
platform  is  designed  to  withstand  the  shock 
of  a  possible  collision.  The  purposes  to  be 
attained  by  this  method  of  construction  are 
doubtless  several,  among  which  is  the  design 
to  save  the  body  of  the  car  from  injary,  and 
so  avoid  the  ezi)enses  of  reparation,  as  also 
to  preserve  the  safety  of  the  company's  pas- 
sengers;-  bat,  whatever  the  purposes  of  cco- 
struction,  the  necessity  for  it  arises  from  the 
recognized  danger  of  a  collision,  and  it  is 
manifest  that  in  case  of  a  collision  the  serv- 
ant whose  place  is  upon  the  platform  is  the 
first  person  likely  to  be  imperiled.  In  Tiew  of 
the  habitual  forms  of  construction  of  tbese 
platforms,  I  think  that,  when  a  motorman 
takes  service  with  a  trolley  company,  he  has 
the  right  to  assume  that  the  platform  nt>on 
which  he  is  to  stand  Is  constructed  and  main- 
tained in  as  sound  and  strong  a  condition  as 
similar  structures  are  usually  built  and  kept. 
Of  course  if,  ttom  bis  own  observation,  or 
other  information,  he  knows  to  the  con- 
trary, he  takes  the  risk  of  danger  from  a  de- 
fective platform ;  but  if  he  has  no  knowledge 
of  a  defect,  and  the  imperfection  arises  from 
a  want  of  reasonable  care  on  the  part  of  the 
company,  the  responsibUity  will  rest  npon 
the  company  for  Injuries  resulting  to  the 
servant  therefrom. 

Again,  the  court  was  asked  to  charge  that 
the  proximate  cause  of  the  injury  to  the 
plaintiff  was  not  the  giving  way  of  the  plat- 
form, but  the  running  of  the  rear  car  into  the 
front  car.  The  judge  refused  to  charge  this 
as  a  proposition  of  law,  but  left  the  question 
to  the  Jury,  charging  that  if  the  jury  found 
either  that  the  platform  was  not  defective  at 
all,  or  that  there  was  a  dtfect  In  the  plat- 
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form  which  did  not  bring  about  or  contribute 
to  bring  about  the  death  of  the  deceased,  then 
the  >iry  should  find  for  the  defendant  Of 
course,  if  the  condition  of  the  platform  con- 
tributed to  the  death  of  the  deceased,  then 
the  speed  of  the  rear  car  was  not  the  sole 
cause,  but  only  a  concurrent  cause  of  the  ac- 
cident. The  request  to  charge  that  the  run- 
ning of  the  rear  car  Into  the  front  car  was 
the  proximate  cause  could  mean  only  that 
it  was  the  sole  cause,  and  the  court  could 
not  say  as  a  matter  of  law  that,  baring  found 
the  platform  defecUTe,  it  was  not  a  concur- 
rent cause. 
The  Judgment  should  be  affirmed. 

(77  K.  J.  L.  2M) 

OVBRMAM  et  al.  t.  MANLY  DRIVE  C». 

(Supreme  Court  of  New  Jersey.    March  8, 
1909.) 

Cebtiobabi  (t  4*>— WuEN  Ltss— Removal  or 
Pbesident  of  Cobpobation— Rbyibw. 
Certiorari  is  not  the  proper  remedy  to  re- 
view a  Tesolntioo  of  a  private  corporation  re- 
mOTing  its  president  from  office,  or  proceedings 
to  reinstate  or  re-elect  directors  who  had  re- 
signed, in  a  case  where  mandamus  or  quo  war- 
ranto are  available  remedies. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  |  4;   Dec.  Dig.  f  4.*] 

(Syllabus  by  the  Court) 

Certiorari  by  Albert  H.  Overman  and  oth- 
ers against  the  Manly  Drive  Company.  Dis- 
missed. 

Argued  November  term,  1908,  before 
SWAYZB,  J. 

Charles  H.  Hartshome,  for  prosecutors, 
▲bel  R.  Oorbln,  for  defendants. 

SWAYZB,  J.  The  only  precedent  I  have 
been  able  to  find  for  a  writ  of  certiorari  in 
a  case  of  this  character  is  Stephany  v.  Liber- 
ty Cut  Glass  WorljB,  recently  decided  by 
this  court,  and  reported  in  69  Atl.  967.  In 
view  of  that  decision,,  it  was  proper  for  me 
to  allow  this  writ  to  review  a  resolution  of 
a  board  of  directors  of  a  private  corporation 
removing  the  prosecutor  from  the  ofBce  of 
secretary.  That  case  seems  to  have  been  un- 
defended, and  the  question  as  to  the  propriety 
of  the  remedy  could  not  have  been  called  to 
the  attention  of  the  court  In  the  present 
case  the  proceedings  are  challenged  by  the 
defendant,  and  I  am  confronted  with  the 
necessity  of  deciding  the  question. 

The  text-books  do  not  seem  to  recognize  the 
use  of  certiorari  for  this  purpose.  Thomp- 
son, after  calling  attention  to  the  use  of  that 
writ  to  review  the  action  of  public  municipal 
l>oardi  (the  italics  are  his),  says :  "It  should 
be  added  that  no  precedent  has  come  to  the 
attention  of  the  writer  for  the  use  of  the  writ 
of  certiorari  for  the  purpose  of  reviewing 
the  proceedings  of  the  Judicatories  of  strict- 
ly private  corporations  or  societies  In  remov- 
ing their  officers  or  expelling  their  members." 
Thompson  on  Corporations,  {  825. 


Cook  refers  to  the  use  of  mandamus  and 
quo  warranto  in  such  cases,  but  says  nothing 
of  the  use  of  certiorari.  Cook  on  Corpora- 
Uons,  §  617. 

In  our  own  state,  liberal  as  we  have  been 
In  the  use  of  this  writ  we  have  frequently 
had  occasion  to  call  attention  to  the  circum- 
scribed character  of  Its  use  even  in  the  case 
of  public  municipal  corporations,  and  it 
seems  to  be  now  settled  that  certiorari  is 
not  the  proper  remedy  where  the  office  Is  al- 
ready filled.  Its  use  in  the  case  of  private 
corporations  seems  to  have  been  limited  to 
acts  of  the  private  corporation  which  were 
Judicial  in  character.  Thus  In  Elder  v. 
Medical  Society  of  Hudson  (bounty,  36  N.  J. 
Law,  2(X),  proceedings  to  punish  the  prose- 
cutor for  unprofessional  conduct  as  a  physi- 
cian were  reviewed,  but  this  was  upon  the 
ground  that  the  society  was  a  special  stat- 
utory tribunal  whose  adjudication  might  af- 
fect the  prosecutor's  rights,  and  the  writ  of 
certiorari  in  that  case  was  in  the  nature  of 
a  writ  of  error.  In  the  later  case  of  Watson 
V.  Medical  Society  of  New  Jersey,  38  N.  J. 
Law,  377,  Mr.  Justice  Depue  was  careful  to 
call  attention  to  the  distinction  between  quo 
warranto  and  mandamus  and  certiorari.  Be 
said:  "It  is  doubtful  at  least  whether  cer- 
tiorari, which  tears  down,  but  does  not  build 
up,  which,  If  successfully  prosecuted,  would 
vacate  the  resolution  without  ousting  the 
sitting  members  or  admitting  the  rejected 
claimants.  Is  an  appropriate  remedy."  Sub- 
sequently In  Lehmann  v.  Hudson  County 
Rct>uUican  Committee,  62  N.  J.  Law,  674, 
41  Atl.  718,  the  court  refused  to  concede  the 
power  or  duty  of  this  court  to  intervene  in  a 
controversy  of  the  character  there  presented. 
In  the'  present  case  the  proceedings  are  not 
Judicial  in  their  character.  The  directors 
whose  title  Is  questioned  are  actually  in  pos- 
session of  the  office,  and  the  proper  remedy 
is  either  by  quo  warranto  to  oust  the  di- 
rectors or  by  a  mandamus  to  compel  the 
board  to  recognize  the  aotfaorilr  of  the  pres- 
ident Certiorari  is  not  the  proper  remedy. 
The  reason  given  by  Mr.  Justice  Depue  In 
the  passage  above  quoted  is  convincing.  The 
effect  of  the  Judgment  would  be  merely  to 
tear  down  the  resolutions  In  question.  It 
would  not  give  the  prosecutors  the  relief  they 
need. 

I  should,  of  course,  not  reach  this  result 
If  I  thought  I  was  departing  from  anything 
that  has  actually  been  decided  by  the  court 
but  I  do  not  feel  bound  merely  because  the 
court  In  an  uncontested  case  has  failed  to 
consider  an  objection  to  procedure.  Under 
the  (drcumstances  the  writ  should  ^e  dis- 
missed, but  without  costs. 

In  view  of  the  Stephany  Case  It  was  prop- 
er to  apply  for  the  writ  and  the  only  way 
open  for  final  review  of  the  question  wns  to 
allow  the  writ,  and  have  Judgment  enlered 
thereon. 
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(77  N.  J.  L.  OS) 

GABS  et  a.1  r.  SANGBR. 
(Supreme  Court  of  New  Jersey.    Feb.  23,  1909.) 

Lk&.NDLOBD    AND    TENANT    (§    ICO*)  —  INJOKIES 

TO  Co-Tenant— Evidence. 

The  plaintiffs  were  tenants  of  a  store  on  the 
ground  floor  of  a  building.  The  defendants  were 
tenants  of  the  third  fioor  of  the  building.  The 
plaintiffs  on  Saturday  evening  locked  their  store 
with  its  contents  in  good  condition.  On  Mon- 
day morning,  upon  opening  the  store,  water  was 
found  trickling  from  the  ceiling  above  upon  their 
stock.  An  examination  disclosed  water  coming 
from  the  third  floor  over  the  second  floor,  and 
upon  the  third  floor  for  a  distance  of  16  feet 
around  a  water  sink  was  sawdust,  damp  and 
covered  with  water.  The  ceiling  of  the  third 
floor  was  not  wet.  The  water  was  not  running 
from  the  faucet  at  the  sink.  Beld  that,  in  or- 
der to  apply  the  rule  of  res  ipsa  loquitur,  the 
burden  rested  upon  the  plaintiffs  to  show  that 
the  damage  did  not  result  in  any  other  way  than 
from  the  faucet  or  the  fixtures  within  the  de- 
fendant's control. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec  Dig.  |  10».»] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  of  Jersey  City. 

Action  by  John  J.  Cass  and  others  against 
Eleanor  Sanger,  administratrix  of  Max  E. 
Sanger,  deceased.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Reversed. 

Argued  November  term,  1908,  before  GAR- 
RISON, PARKER,  and  YOORHEES,  JJ. 

McEwau  &  McEwan,  for  appellant  Ben- 
jamin J.  Darling,  for  appellees. 

YOORHEES,  J.  It  appears  by  the  state 
of  the  case  that  the  plaintiffs  were  the  ten- 
ants and  occupants  of  a  store,  No.  62  Cort- 
landt  street  In  the  city  of  New  York,  com- 
prising the  ground  floor  of  the  building,  and 
that  the  third  fioor  of  the  bnUdlng  was  oc- 
cupied by  the  defendant's  Intestate  as  ten- 
ant The  intervening  or  second  fioor  was 
occupied  by  one  Brady.  On  the  evening  of 
Saturday,  February  23,  1907,  the  plaintiffs 
left  their  store  locked  with  its  contents  In 
good  condition.  On  the  following  Monday 
morning  upon  opening  the.  store  plaintiffs 
found  water  trickling  from  the  ceiling  above 
on  their  books  (they  were  book  merchants) 
on  the  shelves  in  the  northeast  corner  of  the 
store.  An  examination  of  the  building  and 
of  the  second  floor  disclosed  water  coming 
from  the  third  floor,  that  of  the  defendant's 
Intestate;  Sawdust  was  found  on  this  floor 
for  a  distance  of  16  feet  around  the  sink, 
which  stood  in  the  northwest  comer.  The 
sawdust  was  damp  and  covered  with  water. 
The  ceiling  of  the  third  floor  was  not  wet 
and  the  fourth  floor  showed  no  water  there. 
The  sink  In  defendant's  apartments  was  an 
ordinary  kitchen  sink  with  a  strainer  over 
the  waste  pipe  and  stood  at  a  higher  level 
than  the  fioor.  When  examined  on  Monday 
morning  Immediately  after  plaintiffs'  arrival 
at  the  store  the  water  was  not  running  out 
of  the  faucet  at  the  sink.     The  suit  was 


brought  for  the  recovery  of  damages  tor 
injury  done  to  books,  etc.  A  motion  was 
made  to  nonsuit  and  also  to  direct  a  verdict 
for  the  defendant  The  court  refused  and 
found  a  Judgment  of  $225  In  favor  of  the 
plaintiffs. 

The  trial  court  grounded  his  decision  tipon 
the  doctrine  of  res  ipsa  loquitur.  The  evi- 
dence of  the  plaintiffs  went  only  to  the  ex- 
tent of  showing  that  the  water  came  from 
above  the  second  fioor.  The  testimony  did 
not  conclusively  show  whether  it  had  come 
from  a  supply  pipe  or  from  a  faucet.  As 
Sanger  was  a  tenant  it  Is  not  to  be  presumed 
that  he  controlled  the  supply  pipes,  but  only 
the  faucet  and  Its  connection  within  his 
apartments.  The  faucet  when  examined  was 
not  turned  on.  No  water  was  ruimlng  from 
it,  and  the  fixture  and  connections  seemed  to 
be  in  good  repair.  In  order  to  apply  Hie 
rule  of  res  ipsa  loquitur  the  burden  rested  up- 
on the  plaintiffs  to  show  that  the  damage  did 
not  result  In  any  other  way  than  from  the 
faucet  or  the  fixtures  within  the  defendant's 
control.  Because  the  defendant  had  not 
shown  that  the  damage  resulted  from  some 
other  cause  than  the  faucet,  the  court  errone- 
ously applied  the  doctrine.  The  plaintlCEs, 
If  they  had  gone  further  and  excluded  the 
idea  that  the  defect  was  In  the  supply  pipe 
by  showing  that  no  water  was  flowing  from 
it  and  that  it  had  not  been  repaired  since 
tlie  Saturday  preceding,  then  the  doctrine 
might  have  been  invoked.  It  is  a  substan- 
tial right  of  the  defendant  to  have  the  plain- 
tiff bear  this  burden.  Blen  v.  Unger,  64  N. 
J.  Law,  596,  46  Ati.  693.  Until  a  plalntUT  bas 
presented  all  the  testimony  reasonably  with- 
in his  power,  he  can  derive  no  benefit  from 
this  doctrine.  Bahr  v.  Lombard,  53  N.  J. 
Law,  240,  21  Atl.  190,  23  Ati.  167.  Where 
negligence  is  alleged,  and  the  proofs  of  It 
are  circumstantial  and  not  direct  the  evi- 
dence must  tie  such  as  to  exclude  all  theories 
of  accounting  for  the  accident  which  would 
be  inconsistent  with  the  defendant's  negli- 
gence. Suburban  Elec.  Co.  v.  Nugent  58 
N.  J.  Law,  658,  34  Atl.  1069,  32  L.  R.  A.  700. 
And  where  the  plaintiff's  evidence  Is  equally 
consistent  with  the  absence  as  with  the  ex- 
istence of  negligence,  a  nonsuit  is  proper. 
Hummer  v.  Lehigh  Valley,  67  Atl.  lOGl. 

The  Judgment  will  be  reversed. 


(77  N.  J.  U  STJ) 

JOERG  V.  PUBLIC  SERVICE  RT.  CX). 

(Supreme  Court  of  New  Jersey.    Feb.  23,  1909.) 

Appeai,  and  Ebkob  (S  1008*)— Rbview — Ques- 
tions OF  Fact. 

Plaintiff,  driving  his  automobile  and  about 
to  cross  a  street  car  track,  observed  a  trolley 
car  1.50  feet  away  and  moving  at  slow  speed. 
He  was  himself  about  20  feet  from  the  track  at 
the  time,  and  judging  that  be  would  have  suffi- 
cient time  to  cross  in  front  of  the  car,  and  that 
the  latter  would,  if  necessary,  check  its  speed  to 
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enable  him  to  do  so,  he  undertook  to  cross,  and 
was  stru^  by  the  car,  which  had  increased  its 
■peed  meanwhile.  Held,  that  the  question  of 
contribntorj  negligence  on  the  part  oi  the  plain- 
tifi  was  one  of  fact,  which,  having  lieen  settled 
by  a  district  court  judge,  sitting  without  a  jury, 
in  his  favor,  was  not  the  subject  of  appeal. 

(E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  }{  3955-^969;    Dec   IMg.  { 

looa*] 

(Syllabns  by  the  Court.) 

Appeal  from  District  Conrt  of  Jersey  City. 

Action  by  William  A.  Joerg  against  the 
Public  Service  Railway  Company.  Judgment 
for  plaintiff.    Defendant  appeals.     Affirmed. 

Argued  November  term,  1908,  before  GAR- 
RISON, PARKER,  and  V00RHBE8,  JJ. 

Edwards  &  Smith,  for  appellant  Jotm 
Milton,  for  appellee. 

PARKER,  J.  The  appellee,  plaintiff  be- 
low, recovered  a  Judgment  for  damages  done 
to  his  automobile  by  reason  of  a  collision 
with  a  trolley  car  of  defendant.  The  car  In 
question  had  Just  turned  the  corner  from 
Sip  avenue  into  Bergen  avenue  in  Jers^ 
City,  and,  having  made  a  stop  Immediately 
after  the  turn,  was  gathering  speed,  going 
in  a  southerly  direction.  PlalntlfTs  automo- 
bile was  moving  eastwardly  through  Newltirk 
street,  one  block  south  of  Sip  avenue  and 
parallel  with  It  At  the  trial  the  defendant 
moved  for  a  nonsuit  and  for  Judgment  in 
its  favor,  on  the  ground  that  no  negligence 
of  its  employes  had  been  shown,  and  also 
upon  the  ground  of  contributory  negligence 
of  the  plaintiff.  These  motions  were  denied, 
and  the  court,  sitting  without  a  Jury,  found 
in  favor  of  the  plaintiff,  and  from  that  deci- 
sion this  appeal  is  taken. 

The  first  ground  Is  not  urged  in  this  court 
and  therefore  need  not  be  discussed.  We 
.may  say,  however,  that  we  have  examined 
the  evidence  in  the  case  and  are  fully  satis- 
fied with  the  determination  of  the  district 
court  that  there  was  negligence  In  the  opera- 
tion of  the  trolley  car.  The  appellant  now  re- 
lies solely  upon  the  claim  that  there  was  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff. 

The  evidence  shows  that  there  were  two 
tracks  In  Bergen  avenue  at  this  point  and 
that  the  car  which  struck  the  plaintlfTs  auto- 
mobile was  on  the  westerly  or  nearer  track. 
There  was  also  another  car  moving  north- 
ward on  the  further  track.  The  testimony 
4>n  the  part  ot  the  plaintiff  was:  That  he 
was  going  slowly  and  cautiously  through 
Newklrk  street  in  an  easterly  direction,  be- 
.ing  aware  of  the  car  tracks  in  Bergen  ave- 
nue, and  was  sounding  his  horn;  that  on 
reaching  a  point  at  or  about  the  corner  of 
Bergen  avenue  where  he  could  see  in  both 
-directions,  he  observed  a  car  moving  north- 
ward on  the  further  track,  and  also  the  car 
which  struck  him  on  the  nearer  track,  ap- 
•parently  Just  gathering  speed  from  a  stop 


which  the  testimony  shows  It  had  made,  and 
being  then  about  150  feet  away.  The  north- 
bound car  was  only  about  25  feet  away,,  but 
stopped  to  let  plaintiff  go  by,  and  he  being 
then  about  20  feet  from  the  car  track,  and 
the  colliding  car  being  150  feet  away  and 
not  going  very  fast  the  plaintiff  testified 
that  he  "figured  on"  getting  across  in  safety, 
and  on  the  car  in  question  stopping,  as  the 
other  one  had  done,  Instead  of  which  it  in> 
creased  Its  speed,  colliding  with  the  automo- 
bile when  its  front  wheels  were  on  the  fur- 
ther track,  striking  it  back  of  the  front 
wheels  and  pushing  it  around  upon  the  track. 
Mr.  Lynch,  who  was  riding  in  the  plaintiff's 
automobile,  testified  that  the  speed  of  the 
car,  when  first  seen,  was  about  8  miles  an 
hour,  and  that  it  was  15  miles  an  hour  wh«i 
It  struck  the  automobile.  This  testimony 
was  contradicted,  but  the  court  was  Justified 
in  finding  the  facta  in  accordance  therewith. 
Taking  these  as  the  facts,  the  case  seems 
to  us  to  fall  within  the  principle  of  such  cas- 
es as  Woodland  v.  North  Jersey  Street 
Railway  Company,  66  N.  J.  Law,  455,  49  Atl. 
479;  North  Jersey  Street  Railway  Company 
V.  Schwartz,  66  N.  J.  I-aw,  437,  49' Atl.  68a; 
Conrad  v.  Elizabeth,  etc..  Railway  Company, 
70  N.  J.  Law,  676,  58  Ati.  376;  Consolidated 
Traction  Company  v.  Lambertson,  59  N.  J. 
Law,  297,  36  Atl.  110;  Vrooman  v.  North 
Jersey  Street  Railway,  70  N.  J.  Law,  818»  6^ 
Atl.  459, — ^in  all  of  which  cases  the  driver 
of  a  vehicle  about  to  cross  the  tracks  Was 
held  to  be  entitled,  on  seeing  an  approaCh!n« 
car,  whether  at  high  or  low  speed,  to  as- 
sume that  it  was  equipped  with  co'ntrolUiik 
appliances  and  a  prudent .  motorman  Wm 
would  respect  his  right  to  cross  flr^  by  vir- 
t\ie  of  first  reaching  the  point  of  crossing'; 
and  if  on  that  assumption  a  Jury  might  find 
from  the  evidence  that  it  is  apparently  safe 
for  hUn  to  cross,  the  car  being  sufficiently 
distant  to  be  checked  or  stopped  before 
reaching  him,  tlie  question  of  contributory 
negligence  is  for  the  Jury.  In  the  present 
case  a  Jury  might  have  found  still  more 
favorably  to  the  plaintiff,  viz.,  that  If  the 
car  had  simply  maintained  the  speed  It  was 
under  at  the  time  of  plaintlfTs  observation 
and  determination  to  cross,  he  would  have 
crossed  in  safety,  and  that  the  accident  was 
due  to  increased  speed  afterward  acquired 
by  the  car.  The  principle  of  Earle  v.  Con- 
sol.  Trac.  Co.,  64  N.  J.  Law,  673.  46  AtL  613, 
is  not  applicable  because  on  the  case  most 
favorable  to  plaintiff  nothing  appeared  to  in- 
dicate that  the  motorman  did  not  Intend  to 
respect  plaintiff's  right  to  cross  first  There 
was  no  error  therefore  in  refusing  to  non- 
suit because  of  contributory  negligence.  With 
the  case  as  finally  submitted  the  Judge  of  the 
district  court  was  discharging  the  functions 
of  Jury  as  well  as  of  Judge,  and  his  subse- 
quent determination  of  the  same  questions  in 
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faror  of  the  plaintiff  on  the  conflicting  evi- 
dence of  the  parties  involved  a  finding  of 
fact  entirely  within  his  province  and  which 
is  not  before  us  on  this  appeal. 
The  Judgment  will  be  affirmed. 


(77  N.  J.  L.  SM) 

FRANCOIS  T.  HANPP. 
(Supreme  Court  of  New  Jersey.    Feb.  23,  1909.) 

1.   HlOHWATB   (I   184*)  —  RtJNAWAT  HOBSES  — 

LiABiuTT  or  Owner. 

The  unexplained  preaenoe  on  a  public  high- 
way of  a  team  of  runaway  liorses  harnessed  to  a 
wason,  unattended  by  the  owner  or  other  per- 
son, raises  a  presumption  of  negligence  on  the 
part  of  the  owner,  and,  if  they  colUde  with  an- 
other vehicle  on  the  street  because  they  were 
not  under  proper  control,  the  owner  will  be  lia- 
ble for  damages  resulting  therefrom. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  |{  468,  472;   Dec  Dig.  {  184.*] 

2.  Kokoll  T.  Brohm  &  Buhl  Lnmber  Co. 
OX.  3.  Sup.)  71  AtL  120,  followed. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  of  Hoboken. 

Action  by  Alexander  Francois  against  Max 
Hanff.  Jndgment  for  plaintiff.  Defendant 
appeals.    Affirmed. 

Argued  November  term,  1908,  before  GAR- 
RISON, PARKEiR,  and  VOORHEES,  JJ. 

Charles  H.  Burtls  and  Henry  Singer,  for 
appellant    James  01  Agnew,  for  appellee. 

PAREBR,  3,  Itiis  appeal  brings  np  the 
judgment  in  favor  of  the  appellee,  plaintiff 
below.  In  the  district  court  of  Hoboken  for 
damages  to  plaintiff's  horse  and  wagon  and 
harness  by  reason  of  a  collision  with  a 
horse  and  wagon  claimed  to  have  belonged 
to  the  defendant  The  evidence  in  the  case 
showed  that  plaintlfTs  horse  and  wagon  were 
standing  in  the  street  alongside  the  curb 
when  they  were  run  into  by  another  horse 
and  wagon;  the  lattw  horse  running  away, 
and  there  l^Lng  no  driver  at  all  In  the  wag- 
on or  anywhere  in  sight 

The  first  point  urged  before  ns  is  that  the 
court  below  should  have  nonsuited  on  the 
ground  that  there  was  no  proof  of  any  neg- 
ligence on  the  part  of  the  defendant  The 
defendant  was  sworn  and  testified  that  he 
owned  the  horse  and  wagon,  and  that  the 
facts  proven  in  this  case  with  reference  to 
the  runaway  horse  and  wagon  raise  a  pre- 
sumption of  negligence  has  been  very  re- 
cently decided  by  this  court  In  the  case  of 
Kokoll  r.  Brohm  &  Buhl  Lumber  Co.  (N.  J. 
Sup.)  71  Atl.  120,  with  the  finding  and  rea- 
soning of  which  we  entirely  agree. 

We  think,  also,  that  this  reasoning  also 
disposes  of  the  appellant's  second  point,  that 
there  was  no  proof  that  the  defendant's 
horse  was  of  a  vicious  disposition,  and  that 
the  defendant  had  knowledge  of  its  vicious 
propensity.  Snch  proof  Is  not  necessary  In  a 
case  of  this  kind,  for  a  horse  does  not  have 


to  be  Tidons  In  order  to  nm  away,  t»nt  may 
be  merely  nervous  and  timid;  or  the  horse 
may  be  neither  nervous  nor  timid,  and  yet  be 
frightened  by  some  cause  against  which  dne 
care  on  the  part  of  the  owner  sboald  have 
guarded.  No  proof  of  a  vldoiu  propensity 
therefore  was  called  for. 

The  Judgment  will  be  affirmed, 

(77  N.  y.  u  sn) 
OUDE  T.  PENNSYLVANIA  B.  CO. 
(Supreme  0)urt  of  New  Jersey.    Feb.  23,  1909.) 

Cabbikbb   ({   185*)— ConHBOtmo   Cabkikbs— 

Irjubt  to  Fbbight. 

The  last  of  a  line  of  connecting  carriers  Is 
presumed,  in  the  absence  of  proof  to  the  contm- 
17,  to  have  received  freight  in  the  same  condi- 
tion in  which  it  was  delivered  to  the  initial  car- 
rier, and,  if  it  appears  to  have  been  shipped  in 
good  order,  and  is  in  a  damaged  condition  when 
the  last  carrier  <^ei8  to  deliver  it  a  presump- 
tion arises  that  the  injury  resulted  from  the 
negligence  of  the  last  earner;  bnt  if  there  be 
no  proof  that  the  freight  was  in  any  other  con- 
dition when  it  was  delivered  to  either  of  the  pre- 
ceding carriers  than  as  found  in  the  hands  of 
the  last  carrier,  the  presumption  of  negligence 
on  the  part  of  the  finar  carrier  does  not  arisen - 
for  there  must  be  some  proof  of  a  change  in 
condition  of  the  freight  between  shipment  and 
delivery,  to  warrant  the  presumption  that  a 
different  condition  exists  because  of  negligence 
of  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers 
C^ent  Dig.  t  841 ;   Dec  Dig.  I  185.*] 

(Syllabus  by  the  0>urt) 

Appeal  from  District  Conrt  of  Newark. 

Action  by  Arthur  J.  Gude  against  the 
Pennsylvania  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Argued  November  term,  1908,  before  REED^ 
BB}RGEN,  and  MINTURN,  JJ. 

Vredenbnrg^,  Wall  ft  Orey,  for  appellant 
W.  EL  Andrews,  Jr^  for  apiielleei. 

BERGEN,  T.  The  plaintiff  recovered  a 
Judgment  against  defendant  for  damages  to 
goods  shipped  to  him  from  Brighton,  Ohio, 
and  received  by  the  defendant  company  at 
Newark,  N.  J.,  in  a  damaged  condition.  To 
support  bis  case  the  plaintiff  Introduced  in 
evidence  a  freight  receipt  for  transportation 
charges,  which  was  made  ont  and  delivered 
by  the  defendant  company  in  Newark,  N.  J, 
the  destination  of  the  shipment  The  receipt 
purported  to  be  in  the  name  of  "Union  Line," 
but  immediately  under  these  words  there 
was  printed,  "Pennsylvania  Railroad  Com- 
pany,— Pennsylvania  Company."  It  was 
signed  by  the  agent  of  defendant  and,  among 
other  things,  recited  that  the  goods  were 
shipped  by  the  Union  Line  from  Dayton, 
Ohio,  and  that  the  original  point  of  shipment 
was  Brighton,  Ohio.  The  plaintiff  proved 
the  receipt  of  the  goods  by  the  defendant 
company  in  Newark,  and  that  they  were 
then  damaged;  but  tiiere  was  no  proof  of  its 
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condition  when  deltrered  In  Oblo  for  trans- 
portation. The  defendant  moved  for  a  non- 
suit, upon  the  ground  that  the  declaration 
charged  that  the  goods  were  shipped  over 
the  defendant's  road  from  Cincinnati,  and 
there  was  no  proof  that  they  came  Into  the 
bands  of  the  defendant  company,  or  were 
delivered  to  It  In  good  condition.  The 
freight  receipt  was  made  out  by  the  duly  ao- 
thorlzed  «gent  of  the  defendant  company, 
and  Its  truth  Is  not  disputed.  If  the  receipt 
for  freight  does  not  warrant  the  Inference 
that,  the  "Union  Line"  was  managed  and 
controlled  by  tbe  defendant  from  Brighton, 
Oblo,  then  there  was  no  proof  that  the  goods 
were  originally  received  by  the  defendant 
as  the  Initial  carrier;  but  It  Is  admitted  that 
during  some  part  of  the  route  the  goods 
came  Into  the  hands  of  the  defendant,  and 
that  it  was  the  last  of  ttie  connecting  car- 
riers. We  do  not  think  the  receipt  is  evi- 
dence that  the  defendant  was  the  Initial  car- 
rier, for  It  states  that  the  original  point  of 
shipment  was  Brighton,  and  that  It  was 
shipped  from  Dayton,  Ohio,  over  "0.  H.  D.," 
which  the  case  shows  stands  for  tbe  Chica- 
go, Hamilton  &  Dayton  Railroad,  by  the 
Union  Line;  The  utmost  that  can  be  infer- 
red from  the  receipt  la  that  tbe  defendant  re- 
ceived the  freight  from  another  carrier  at 
Dayton,  Ohio,  which  had  brought.lt  from 
Brighton. 

Tbe  rule  undoubtedly  Is  that  the  last  of  a 
line  of  connecting  carriers  is  presumed,  in 
the  absence  of  proof  to  the  contrary,  to  have 
received  freight  in  the  same  condition  in 
which  it  was  delivered  to  the  initial  carrier, 
and  if  It  appears  to  have  been  shipped  in 
good  order,  and  Is  in  a  damaged  condition 
when  the  last  carrier  offers  tei  deliver  it,  a 
presumption  arises  that  the  injury  resulted 
from  the  negligence  of  the  last  carrier;  but 
if  there  l>e  no  proof  that  the  freight  was  in 
any  other  condition  when  it  was  delivered 
to  either  of  the  preceding  carriers  than  as 
found  in  the  hands  of  tbe  last  carrier,  the 
presumption  of  negligence  on  the  part  of  the 
final  carrier  does  not  arise.  In  the  present 
ease  there  was  no  waybill  or  receipt  for  de- 
livery by  the  shipper  showing  the  condition 
of  the  goods  when  delivered  to  tbe  initial 
carrier,  as  is  usually  the  case.  If  there  had 
been,  and  it  stated  that  the  freight  was  re- 
ceived in  good  order,  it,  if  offered  as  evi- 
dence, would  have  been  prima  fade  proof 
of  its  contents,  and,  until  rebutted,  which  it 
may  be  (BUis  v.  WllUard,  »  N.  Y.  [G  Seld.] 
528),  the  presumption  would  be  that  the 
goods  were  delivered 'by  the  shipper  to  tbe 
Initial  carrier  in  good  order,  and  that  they 
were  in  that  oondltion  wboi  delivered  to  the 
successive  carriers;  but  a  presumption  must 
rest  upon  some  proven  or  admitted  ta.ct  or 
facts,  and  wlthottt  It  appears  that  the  goods 
were  not  in  a  damaged  condition  when  the 
shipper  delivered  them  to  the  first  carrier. 


there  is  nothing  upon  which  to  rest  a  pre- 
sumption that  they  were  not  damaged  when 
delivered  by  the  shipper.  There  Is  no  reason 
why  goods  may  not  be  shipped  although 
damaged,  and  without  proof  to  the  contrary 
the  presumption  that  they  were,  when  ship- 
ped, in  the  condition  found  at  thetr  destina- 
tion, is  at  least  as  strong  as  that  they  were 
not.  The  condition  in  which  tliey  were  deliv- 
ered for  shipment  is  within  the  knowledge 
of  the  shipper,  and,  proof  Of  it  readily  ob- 
tainable, which  would  not  be  the  situation  if 
the  damage  happened  whUe  passing  from 
one  to  another  of  intermediary  carriers,  and 
because  of  the  dlfilculty  of  showing  by 
which  of  them  the  damage  was  done,  tbe 
rule  was  adopted  that  groods  delivered  to  one 
carrier  in  good  order  are  presumed  to  have 
come  to  each  successive  carrier  in  like  con- 
dition. 

As  there  was  no  proof  In  this  case  that 
the  goods  were,  when  shipped,  otherwise 
than  as  they  were  at  the  end  of  the  Journey, 
there  can  be  no  presumption  that  the  last 
carrier  received  them  in  any  other  or  dif- 
ferent condition,  and  for  this  reason  the 
Judgment  should  be  reversed. 

(n  N.  J.  U  404) 

SHIELDS  V.  STEKRAT. 

(Supreme  Court  of  New  Jersey.    Feb.  28,  1909.) 

Bborebs  (I  43*)— Compensation— Right  to. 

The  plaintiff,  a  real  estate  agent,  without  a 
written  agieemeot  that  the  seller  wonld '  pay 
commissiona  if  the  agent  procured  a  purchaser 
for  real  estate,  called  the  attention  of  a  person 
who  subsequently  purcbaaed  to  the  property  and 
Induced  him  to  consider  the  matter,  and  he  pur- 
chased the  property  from  the  vendor  without 
further  action  on  the  ^rt  of  tbe  agent  who  ren- 
dered no  further  service  in  the  matter.  After 
be  had  seen  the  purchaser  and  called  bis  atten- 
tion to  the  property,  the  a^nt  obtained  from 
tbe  vendor  a  written  promise  to  pay  commis- 
sions if  he  brought  about  a  sale.  Held  that,  as 
no  serrice  was  tendered  by  the  agent  after  the 
written  agreement  was  executed,  the  written 
contract  was  nothing  more  than  a  sabaeguent 
promise  to  pay  for  services  already  rendered, 
and,  having  no  consideration  to  support  It,  falls 
within  tbe  rule  laid  down  in  Stout  v.  Humph- 
rey, 69  N.  J.  Law,  436,  K5  Atl.  281. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Dee. 
Dig.  i  43.*] 

(SyllBbua  by  the  Court) 

Appeal  from  District  Court  of  Newark. 

Action  by  Frank  L.  Shields  against  Joseph 
Sterrat,  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

Argued  November  term,  1908,  before 
REED,  BERGEN,  and  MINTURN,  JJ. 

Joseph  A.  Connolly,  for  aK>eUant.  Frank 
A.  Boettner,  for  appellee. 

BERGEN,  J.  This  action  is  based  upon  a 
written  contract  dated  May  26,  1908,  whicb 
reads  as  follows:  "I,  Joseph  Sterrat,  of  tbe 
township  of  Nutley,  N.  J.,  agree  to  give  to 
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F.  Li  Shields  the  sum  of  four  hundred  dol- 
lars, ($400.)  provided  the  sale  of  a  ten  (10) 
acre  farm  located  west  and  north  of  the  At- 
water  Bealty  Company,  Is  made  by  J.  E. 
Finger  or  F.  L.  Shields,  at  agreed  price  of 
flfly-four  hundred  dollars  (|5400.)  Joseph 
Sterrat."  It  appears  from  the  state  of  the 
case  sent  up  by  the  trial  court  that  on  May 
24th,  which  was  Sunday,  the  plaintiff  was  au- 
thorized orally  by  the  defendant  to  secure  a 
purchaser  for  the  lands  described  In  the  con- 
tract, and  that  on  the  same  day  he  called 
upon  the  president  of  the  realf7  company, 
and  offered  the  land  to  him ;  that  the  presi- 
dent of  the  proposed  purchaser  promised  to 
consider  the  matter  and  let  the  plaintiff  know 
whether  or  not  the  company  would  buy  by 
the  following  Tuesday ;  that  on  Monday,  May 
25tb,  the  idalntiLff  telephoned  to  the  defend- 
ant that  he  desired  a  written  contract;  that 
this  contract  was  written  and  signed  by  the 
defendant  and  mailed  to  the  plaintiff  May 
26th;  that  without  further  communication 
with  the  plaintiff  Mr.  Atwater,  the  president 
of  the  realty  company,  went  to  the  defend- 
ant on  May  26,  1908,  and  purchased  the  prop- 
erty. There  was  a  motion  for  a  nonsuit  and 
also  for  a  finding  In  favor  of  the  defendant. 
Both  motions  were  refused,  and  there  was 
a  judgment  for  the  plaintiff,  which  the  de- 
fendant seeks  to  reverse  by  this  appeal. 

Two  reasons  were  urged  by  the  appellant, 
the  defendant  below,  upon  the  argument  of 
this  appeal:  First,  that  the  Judge  upon  the 
trial  admitted  the  contract  In  evidence,  al- 
though the  execution  thereof  by  the  defend- 
ant was  not  proven.  It  is  suflBclent  to  say  on 
this  point  that  there  was  no  subscribing  wit- 
ness, and,  the  paper  being  shown  to  Mr.  Ster- 
rat, he  admitted  that  he  wrote  and  signed 
the  contract,  and  then  mailed  It  to  the  plain- 
tiff. The  second  objection  urged  is  that 
there  should  have  been  a  nonsuit  because 
the  contract  was  made  after  the  services  had 
been  rendered.  It  api)ears  that  at  the  time 
the  plaintiff  called  upon  Mr.  Atwater  there 
was  no  written  contract  or  agreement  be- 
tween the  plaintiff  and  the  defendant  for 
compensation  or  commissions  upon  the  sale 
of  this  real  estate,  and  that  the  agreement 
was  made  by  the  purchaser  with  the  owner 
without  again  seeing  the  plaintiff,  so  that 
whatever  the  plaintiff  did>  towards  bringing 
about  this  sale  was  done  on  Sunday,  and 
before  there  was  any  written  contract  for 
commissions  as  required  by  law,  and  it  the 
plaintiff  Is  entitled  to  recover  anything  it  is 
because  on  the  24th  day  of  May,  before  the 
contract  upon  which  he  relies  had  been  ex- 
ecuted, be  had  called  the  attention  of  a  pur- 
chaser to  the  property,  who  did  afterwards 
purchase  it,  so  that  this  contract  was  a  sub- 
sequent promise  to  pay  for  services  already 
rendered,  and  falls  within  the  ruling  In 
Stout  V.  Humphrey,  69  N.  J.  Law,  436, 
66   Atl.    281.      It    can    malie    no    difference 


whether  the  anbsequent  promise  to  pay  Is  In 
writing  or  oral,  if  there  was  no  consideration 
for  the  agreement.  It  therefore  follows  that 
the  plaintiff  was  not  entitled  to  recover,  and 
that  the  nonsuit  should  have  l)een  allowed. 

For  this  reason,  the  Judgment  below  is 
reversed. 

(W  V.  jr.  u  a44) 
PINE  V.  SUPREME  CIRCLE  BROTHER- 
HOOD OF  THE  UNION. 
(Supreme  Court  of  New  Jersey.    Feb.  23,  1909.) 

IwsuBANCE  (8  815*)  —  Benefit  Socnnrr  —  Ac- 
tion TO  ReCOVEB  BENEPira— DECI.ASATIOH. 
A  count  of  plaintiff's  declaration  sets  out 
that  one  Pine  was  a  iieneficiai  memtier  of  ttie  de- 
fendant society,  and  as  such  was  a  meml>er  of 
the  death  benefit  fund  of  the  society;  that  the 
plaintiff  is  the  sole  beneficiary  of  Pine;  that 
E>ine  is  dead ;  and  that  the  piamtiff  as  sole  ben- 
eficiary is  entitled  to  the  death  benefit  fond. 

Held,  that  the  count  is  bad  on  demnrrer  in 
failing  to  state  what  class  of  persons  is  legally 
entitled  to  the  death  benefits  of  deceased  mem- 
bers, and  that  the  plaintiff  comes  within  that 
class,  and  is  the  sole  member  of  the  class,  and 
therefore  the  sole  beneficiary. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Dee.  Dig.  {  815.»] 
(Syllabus  by  the  Court) 
Action  by  Amy  H.  Pine  against  the  Su- 
preme  Circle    Brotherhood    of    the    Union. 
Demurrer  to  declaration  sustained. 

Argued  November  term,  1908,  before  GUM- 
MERE,  C.  J.,  and  SWAYZB  and  TBENCH- 
ARD,  JJ. 

Higbee  &  Coulomb,  for  plaintiff.  John  F. 
Hamed,  for  defendant. 

TRENCEARD,  J.  This  Is  a  demurrer  to 
a  declaration.  As  amended  by  consent  at  the 
argument,  tt  applies  only  to  the  flrst  count. 

That  count,  which  was  also  by  consent 
amended  at  the  argument,  sets  out  that  one 
John  F.  D.  Pine  In  the  year  1895  was  a  bene- 
ficial member  ot  the  defendant  society,  and 
as  such  was  a  member  of  the  death  Itenefit 
fund  of  the  society;  that  Pine,  being  such 
a  member,  diBaK>eared  at  Cardiff  In  the 
kingdom  of  England  on  the  25th  day  of  Sep- 
tember, 1895>  and  has  never  been  heard  of 
since  that  time  by  the  plaintiff  or  any  one 
else;  that  Pine  has  remained  beyond  the  sea 
and  has  absented  himself  from  this  state  and 
from  the  place  of  his  last  residence  for  more 
than  seven  years  successively ;  that  the  plain- 
tiff for  and  In  behalf  of  Pine  since  the  year 
1895  has  kept  and  performed  all  tlie  terms, 
conditions,  and  acts  whldi  he  would  have 
kept,  maintained,  and  performed ;  that  she  Is 
the  sole  beneficiary  of  Pine;  that  Pine,  by 
reason  of  his  absence  from  the  state  for  more 
than  seven  years,  and  not  being  heard  of  dur- 
ing that  time,  is  presumed  to  be,  and  is,  dead; 
and  that,  being  dead,  the  plaintiff  as  sole 
beneficiary  is  entitled  to  a  death  benefit  fund 
amounting  to  $600. 

The  only  ground  of  demurrer  necessary  to 
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consider  la  the  third,  which  1b  that  the 
count  "does  not  show  any  duty  or  obligation 
by  the  defendant  to  the  plaintiff."  We  think 
the  count  tails  to  disclose  a  cause  of  action. 
The  statement  that  the  plaintiff  is  the  sole 
beneficiary  of  the  deceased  member  Is  a 
mere  conclusion.  A  statute  of  this  state  (P. 
Ia  1898,  p.  425,  i  9)  provides  that  It  shall  be 
lawful  for  such  benevolent  assodations  to 
contract  with  their  members  to  pay  death 
benefits  according  to  the  rules  or  by-laws 
adopted  by  such  associations,  and  to  agree 
to  pay  the  same  to  the  husband,  wife,  father, 
mother,  son,  daughter,  brother,  sister,  or  le- 
gal representattve  of  such  member  after  hlS' 
or  her  death.  The  declaration^  therefore, 
should  state  what  class  of  persons  is  legally 
entitled  to  the  death  benefits  of  a  deceased 
member  either  by  ylrtue  of  the  laws  of  this 
state  or  the  rules  and  by-laws  of  the  organ- 
ization or  by  both,  and  should  also  show  that 
the  plaintiff  comes  within  that  class,  and  Is 
the  sole  member  of  that  class,  and  therefore 
the  sole  beneficiary.  This  the  count  of  the 
declaration  does  not  do,  and  for  that  reason 
is  bad  on  demurrer. 

The  defendant  is  entitled  to  Judgment  on 
the  demurrer. 

(77  N.  J.  L.  288)  «==— 

KARA  et  al.  t.  MAYOR,  ETC.,  OF  CITY  OF 

BAYONNE  aT  cases). 
(Supreme  Court  of  New  Jersey.    Feb.  23,  1909.) 

Statutes  (§§  94,  120*>— Supplkmental  Act- 
Title— Speciai-  OB  Local  Acts— Requi.a- 
mow  of  Municipal  ArrAiss. 

The  act  of  AprU  10,  1908  (P.  L^  ».  26«),  is 

constitutional. 
[Ed.    Not«.— For   other   cases,   see   Statutes. 

Cent.  Die.  «l  103.  125.  128. 168-172;  Dec  Dig 

»  94.  120.*] 

(Syllabni  by  the  Court) 

Mandamus  by  Qugh  H'.  Mara  and  by  16 
others  against  the  Mayor  and  Board  of  Coun- 
cllmen  of  the  City  of  Bayonna  Peremptory 
writs  granted. 

Argued  November  term,  1908,  before  GUM- 
MERE,  C.  J.,  and  SWAYZE  and  TRENCH- 
ARD,  JJ. 

Daniel  J.  Mnrray  and  Thomas  F.  Noonan, 
for  relators.  Elmer  W.  Demarest,  for  de- 
fendants. 

SWAYZE,  J.  In  this  case  an  altematlTe 
writ  of  mandamus  Issued  to  compel  the  de- 
fendants to  order  a  special  election  to  deter- 
mine upon  the  retention  or  rejection  of  vot- 
ing machines  pursuant  to  the  act  of  April 
10,  1908  (P.  h.  p.  266).  The  defendants,  by 
their  return,  seek  to  Justify  their  refusal  to 
order  the  special  election  upon  the  ground 
that  tiie  statute  is  illegal,  void,  and  in  vio- 
lation* of  the  Constitution  for  two  reasons : 
<1)  Because  the  title  of  the  act  does  not  ex- 
press its  purpose  and  object ;  (2)  because  the 
act  is  of  a  private,  special,  and  local  char- 
acter, and  purports  to  aK>ly  only  to  Sec- 


tion precincts  or  districts  within  a  munici- 
pality. 

The  first  reason  rests  upon  the  fact  that 
the  act  of  1908  is  entitled  "A  supplement  to 
an  act,  entitled  'An  act  to  provide  for  the 
purchase  of  voting  machines,  and  to  regulate 
the  use  of  the  same  at  elections,  approved 
AprU  28,  1905.' "  The  point  insisted  upon  is 
that  the  act  la  not  a  supplement,  but  either 
an  amendment  or  a  repealer  of  the  act  of 
AprU  28,  1905  (P.  L.  p.  386).  We  see  no 
force  in  this  argument  By  the  act  of  1905 
the  Secretary  of  State  was  empowered  to 
determine  in  what  election  districts  voting 
machines  should  be  used.  The  effect  of  the 
act  of  1908  is  to  give  the  voters  of  any  elec- 
tion district  the  right  to  review  bis  action. 
It  is  a  supplement  or  addition  to  the  scheme 
of  the  original  act,  and  the  title,  as  a  whole, 
evinces  an  intent  to  legislate  upon  the  use  of 
voting  machines. 

The  objection  that  the  act  is  a  private,  lo- 
cal, or  special  act  Is  equally  futile.  The  con- 
stitutional prohibition  appealed  to  seems  to 
be  the  one  directed  against  private,  local,  or 
special  acts  affecting  the  internal  affairs  of 
mimiclpalitles.  The  method  of  conducting 
elections  is  a  matter  of  general  state  con- 
cern, and  it  has  always  been  a  matter  of 
state  regulation.  We  see  no  reason  to  hold, 
nor  are  we  ppinted  to  any  authority  which 
requires  us  to  decide,  that  an  act  regulat- 
ing the  machinery  of  dectlons  has  to  do  with 
the  internal  affairs  of  a  municipality.  More- 
over, the  act  is  neither  private,  local,  nor 
special.  It  provides  a  general;  scheme  by 
which  any  district  in  which  the  Secretary  of 
State  has  placed  a  voting  machine  may  de- 
termine for  Itself  whether  it  will  retain  the 
same  or  not  It  applies  to  every  district  in 
the  state  which  is  similarly  situated;  that 
is,  to  every  district  in  which  a  voting  ma- 
chine has  been  placed.  So  far  from  tending 
to  produce  diversity  its  tendency  would  be 
to  produce  uniformity  by  bringing  the  meth- 
od of  voting  in  districts  where  a  voting  ma- 
chine had  been  placed  into  harmony  with 
the  method  of  voting  in  other  districts. 

The  return  fails  to  present  any  reason 
why  a  mnndamus  should  not  Issue.  Let  a 
peremptory  writ  be  Issued  in  this  case,  and 
in  the  16  other  cases  that  are  in  the  same 
situation. 


(77  N.  J.  I*  889) 
BLANCHARD    t.    NEWARK    JOINT    DIS- 
TRICT COUNCIL  OF  UNITED  BROTH- 
ERHOOD OP  CARPENTERS  &  JOINERS 
OF  AMERICA  et  al. 

(Supreme  Court  of  New  Jersey.    Feb.  23,  1909.) 

TsADV  Untoivb  (I  4*)— Rights  and  Liabili- 
ties or  MEMBEBS— IRTEB   Sr. 

Plaintiff  was  a  member  of  a  trade  union, 
from  which  he  was  suspended  and  a  fine  im- 
posed of  $100  by  a  local  council  of  the  organiza- 
tion.   He  refused  to  pay  the  fine,  and  the  de- 
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fendants,  members  of  the  local  couqcil,  there- 
upon indnced  his  employers  to  discharge  him, 
to  recover  damages  for  which  plaintiff  bronzht 
■nit  against  them.  Dnring  the  pendency  of  this 
■nit  plaintiff  appealed  from  the  order  suspending 
and  fining  him  to  the  national  association  of 
the  order,  by  which  tribunal  the  order  was  re- 
voked and  plaintiff  restored  to  his  membership. 
Heli,  that  the  taking  of  the  appeal  from  the 
order  did  not  amount  to  a  waiver  by  the  plain- 
tiff of  liis  right  to  damages  resulting  from  the 
illen.]  acts  of  the  defendants  in  procoring  his 
dlsdiarge  from  emplojrment. 

[Sa.  Note.— For  other  cases,  see  Trade  Un- 
ions, OenL  Dig.  i  3 ;   Dec.  Dig.  i  4.*] 

(Syllabus  by  the  Conrt) 

Appeal  from  District  C5ourt  of  Newark. 

Action  by  Elmer  E.  Blanchard  against  tbe 
Newark  Joint  District  CouncU  of  the  United 
Brotherhood  of  Carpenters  and  Joiners  of 
America  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.'   AfiSrmed. 

Argued  November  term,  190S,  before  BEED, 
BEBGEN,  and  MINTUBN,  JJ. 

Beecber  &  Baylor,  for  appellants.  Newton 
P.  Klnsey,  for  appellee: 

BBB6EN,  J.  The  plaintiff  was  a  member 
of  the  Newark  District  Ck>uncU  of  the  United 
Brotherhood  of  Carpenters  and  Joiaers  of 
America.  While  working  for  V.  J.  Hedden  & 
Sous,  be  was  discharged,  because,  as  alleged, 
the  defendants  threatened  to  prevent  all  mem- 
bers of  the  order  from  worklbg  for  his  em- 
ployers unless  he  was  dismissed.  This  suit 
was  brought  for  damages  arising  from  such 
discharge,  and  resulted  in  a  verdict  for  plain- 
tiff, to  review  which  this  appeal  was  taken. 

The  case  shows  that  plaintiff  was  suspend- 
ed as  a  member  of  the  order,  and  fined  $100 
by  the  district  council,  wlilch  plaintiff  refused 
to  pay,  claiming  that  the  fine  was  not  Impos- 
ed according  to  the  laws  of  the  order,  where- 
upon the  defendants  notified  V.  J.  Hedden  & 
Sons  that,  unless  they  discharged  plaintiff, 
all  the  members  of  the  order  would  refuse  to 
wdrk  for  tbe  firm,  and  to  avoid  the  loss  of 
such  labor,  and  for  no  other  reason  Hedden 
ft  Sons,  discharged  the  plaintiff.  Subsequent- 
ly plaintiff  paid  the  fine  and  appealed  to  a 
ani)earior  tribunal  In  tbe  order,  and  was  allow- 
ed to  resume  work.  On  his  appeal  plaintiff 
was  sustained,  reinstated  in  the  order,  and 
the  district  council  required  to  refund  the  fine 
illegally  exacted.  The  case  discloses  that 
plaintiff  was  Illegally  required  to  pay  |100, 
and  upon  refusal  deprived  of  employment  by 
the  acts  of  the  defendants.  This  creates  a 
right  of  action  under  Brennan  v.  Hatters, 
73  N.  J.  Law,  729,  65  Atl.  1(35.  0  L.  B.  A. 
(N.  S.)  254,  118  Am.  St  Bep.  727.  ' 

The  appellants,  the  defendants  below,  urg- 
ed several  points  In  support  of  their  appeal. 

First  That  the  conduct  of  the  defendants 
in  Inducing  the  discharge  of  the  plaintiff  by 
Hedden  &  Sons  was  within  their  legal  rights. 
The  argument  on  this  point  is  that  Hedden  & 
Sons  had  no  contract  with  plaintiff,  and  there- 


fore might  disdiarge  him  without  cause. 
This  does  not  meet  the  point,  which  is  that 
plaintiff  was  deprived  of  employment  because 
of  unlawful  threats  made  to  Hedden  &  Sons, 
which  Infiuenced  them  to  discharge  Mm,  and 
that  this  would  not  have  happened  ezcq>t  for 
defendants'  conduct 

Second.  That  defendants  did  not  request 
the  discbarge  of  plaintiff.  On  this  point  It  is 
sufficient  to  say  that  what  they  did  amounted 
to  such  a  request,  and  was  accompanied  with 
a  threat  If  not  complied  with. 

Third.  That  the  conrt  was  without  Juris- 
diction to  retain  the  case  when  motion  for 
nonsuit  was  madev  because  the  plaintiff  had 
tak«t  an  appeal  from  the  order  of  suspension 
and  the  imposition  of  the  fine,  from  which  It 
is  argued  be  had  submitted  to  the  Jurisdic- 
tion, of  the  order.  Taking  an  appeal  from 
an  order  relating  to  tbe  discipline  of  such  an 
association  does  not  amount  to  a  waiver  of 
damages  resulting  from  the  illegal  act  of  tlie 
defendants  in  procuring  the  discharge  of  tbe 
plaintiff  in  order  to  enforce  tbe  act  appealed 
from. 

Fourth.  That  there  waa  »ror  in  admitting 
in  evidence  a  printed  copy  of  the  trade  rales 
of  tbe  order.  The  secretary  of  the  associa- 
tion had  been  subpeenaed  to  produ<?e  the  min- 
utes showing  the  by-laws  of  the  association. 
This  he  did  not  do,  but  produced  a  printed 
book  which  he  said  was  a  copy  of  the  by-laws 
printed  by  the  defendants  for  tbe  use  of  its 
members.  Whether  competent  or  not  its  ad- 
mission did  not  harm  defendants,  l>ecauae  the 
illegality  of  the  proceedings  suspending  and 
imposing  the  fine  which  the  by-laws  were  of- 
fered ta  prove  had  been  decided  in  plalntltTs 
favor  by  a  proper  tribunal,  and  the  plaintiff 
reinstated  in  the  order  and  the  fine  returned 
to  bim. 

Fifth.  That  the  nonsuit  should  have  been 
granted  because  of  failure  to  offer  in  evidence 
the  constitution  of  the  national  organization. 
This  was  not  relevant  to  the  Issne  being  tried. 

Sixth.  That  two  letters  were  Improperly 
admitted.  One  of  these  letters  was  written 
by  the  president  of  the  national  association, 
and  the  other  by  tbe  general  secretary  of  the 
association,  each  containing  a  notice  to  the 
district  council  of  the  disposition  made  of 
plaintiff's  appeal.  They  were  produced  by 
the  defendants  on  notice,  aad  were  competent 

Tbe  remaining  points  relate  to  admission 
of  testlm<my,  which  we  do  not  find  to  be  erro- 
neous. 

Tbe  Judgment  below  Is  affirmed. 


tn  K.  J.  L.  3M) 
ATLANTIC  cm  &  S.  B.  CO.  T.  VENTNOE 

CITY. 
(Supreme  Court  of  New  Jersey.    Feb.  23, 1909.) 

IjceNBES   (I  S2*)—'WBfttl  PATABI.E— Munici- 
PAI.  Obdinancb. 

Under  a  municipal  ordinance  approved  oa 
June  8,  1908,  requiring  payment  of  certain  li- 
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««nse  fees  on  or  before  June  Ist  of  each  year, 
such  fees  are  not  enforceable  until  June  1,  190!^ 
though  the  ordinance  prescribed  that  it  should 
be  operative  "on  and  after  June  1,  1908." 

[Ed.  Note.— For  other  casee,  see  Ucenaes, 
Cent  Dig.  §  66;   Dec  Dig.  |  82.*1 

(Syllabus  by  the  Court) 

Certiorari  by  tbe  Atlantic  City  &  Shore 
Sailroad  Company  to  review  a  conviction  for 
violation  of  an  ordinance  of  Yentnor  City 
requiring  a  license  fee  of  $50  a  year  for 
«very  car  carrying  passengers  within  the 
-city  limits.    Conrlction  set  aside. 

Argued  November  term,  1908,  befwe  GAB- 
BISON,  PABKKB,  and  VOOBHEBS,  JJ. 

Clarence  L.  Cole,  for  prosecutor. 

PABKEB,  3.  Yentnor  City  in  June.  1908, 
«nacted  an  ordinance  requiring  a  license 
fee  of  $50  per  year  for  every  electric  car 
-carrying  passengers  within  the  city  limits; 
providing  for  the  posting  of  such  license  in 
such  car,  and  Imposing  a  penalty  of  $50  on 
Any  person  or  corporation  operating  any  car 
without  license,  or  falling  to  post  the  li- 
cense if  obtained.  On  complaint  of  operat- 
ing a  car  without  license,  prosecutor  was  ad- 
judged guilty  and  fined,  and  brings  this  writ 
of  certiorari  to  review  the  conviction. 

Section  1  of  the  ordinance  reads  as  fol- 
lows: 

"Section  1.  Be  it  orda'lfaed  by  the  common 
«oimclI  of  Yentnor  City,  that  on  and  after 
June  1, 1908,  any  person,  persons  or  corpora- 
tion operating  or  running  electric  cars  for 
the  carrying  of  passengers  within  the  limits 
of  Yentnor  City,  shall  pay  annually  on  or 
before  June  1st,  of  each  and  every  year  a 
license  fee  of  $50  for  every  car  operated  or 
running  within  the  limits  of  Yentnor  City  " 

The  ordinance  was  passed  on  June  3, 1908, 
and  approved  on  June  8,  1908.  It  could  not 
be  retroactive,  although  It  purports  so  to  b& 
Oonstming  It  prospectively,  it  is  evident  that 
the  license  fees  are  payable  on  or  before 
June  1, 1909,  and  annually  thereafter.  Hence 
no  license  fee  was  collectlMe  from  the  proa- 
ecutors  at  the  time  of  the  cortplalnt  For 
this  reason  the  conviction  will  be  set  aside. 
We  have  not  found  it  necessary  to  discuss 
the  other  reasons  filed. 


MEMORANDUM  DECISIONS. 


(71  N.  J.  B.  T6S) 

ANDBEWS  V.  GUAYAQUIL  &  Q.  BY.  CO. 
et  al.  (Court  of  Errors  and  Appeals  of  New 
Jersey.  Jane  25,  1900.)  Appeal  from  Cionrt  of 
Chancery.  Bill  by  Arthur  L.  Andrews  against 
the  Guayaquil  &  Quinto  Bailway  Company  and 
others.  From  an  order  of  the  (Tourt  of  Chan- 
cery (09  N.  J.  Eq.  211,  60  Atl.  568),  overruling 
a  plea  to  the  cross-bill,  plaintiff  appeals.  Af- 
firmed Edwin  B.  Williamson,  for  appellant 
Charles  L.  Corbin,  for  respondents. 


FEB  CUBIAM.  The  order  appealed  from  is 
affirmed,  for  the  reasons  stated  in  the  opinion 
delivered  in  the  Court  of  Chancery  by  Vic* 
Chancellor  Stevens. 

'  (71  N.  J.  E.  789) 

BABCLAX  r.  CHABIiES  BOOME  PAB31E- 
LE  Co.  (Court  of  Errors  and  Appeals  of  New 
Jersey.  Jan.  2,  1907.)  Appeal  from  Court  of 
Chancery.  Action  by  William  F.  Barclay 
against  Charles  Boome  Parmele  (Company. 
From  a  decree  of  the  Court  of  Chancery  (70  N. 
J.  Bq.  218,  61  Atl.  715),  defendant  appeals.  Af- 
firmed. Guild,  Lum  i&  Tamblyn  and  Arthur 
A.  Mickell,  for  appellant  Coult,  Howell  & 
Smith  and  Henry  W.  Goodrich,  for  respondent. 

FEB  CUBIAM.  The  decree  of  the  Court  of 
Chancery  is  affirmed,  for  the  reasons  given  by 
Vice  Chancellor  £mery  in  the  court  below. 

'  (ti  N.  J.  L.  m) 
BOABD  OFCJHOSBNFBEEHOLDEBS  OF 
HUDSON  COUNTY  v.  KAISEB.  (Ctourt  of 
Errors  and  Appeals  of  New  Jersey.  Nov.  16, 
1908.)  Error  to  Supreme  Court  Action  by 
the  Board  of  Chosen  Freeholders  of  the  Coun^ 
of  Hudson  against  John  C.  Kaiser.  From  a 
judgment  (69  Atl.  25)  overruling  demurrer  to 
the  declaration,  defendant  brings  error.  Af- 
firmed. Marshall  Van  Winkle  and  Gilbert  Col- 
lins, for  plaintiff  in  error.  John  Griffin,  for  de- 
fendant in  error. 

FEB  CUBIAM.  The  judgment  in  this  case 
is  affirmed,  for  the  reasons  given  in  the  opinion 
of  tiie  Chief  Justice.  The  opinion  cited  the 
case  of  Virtue  v.  Freeholders  of  Essex,  67  N. 
J.  Law,  189,  60  Atl.  360.  We  have  not  consid- 
ered that  case,  and  express  no  opinion  thereon. 

"=*  (71  N.  J.  E.  3oa) 

CAMPBELL  T.  PEBTH  AMBOY  SHIP- 
BUILDING &  BNGINEEBING  CO.  et  aL 
(Court  of  ESrrors  and  Appeals  of  New  Jersey. 
Nov.  19,  1906.)  Appeal  from  Court  of  Chan- 
cery. Suit  by  Edward  S.  Campbell,  receiver  of 
the  Middlesex  County  Bank,  against  the  Perth 
Amboy  Shipbuilding  &  Engineering  Company 
and  others.  From  a  decree  for  complainant 
(70  N.  J.  Eq.  40,  62  Atl.  819),  defendants  ap- 
peal. Affirmed.  Adrian  Lyon,  for  appellants. 
Lindabury,  Depue  &  Faulks,  for  respondent 

FEB  CUBIAM.  The  decree  appealed  from  Is 
affirmed,  for  the  reasons  stated  m  the  opinion 
filed  in  the  Court  of  Chancery  by  Vice  (Chan- 
cellor Pitney. 

"""^^  (71  N.  J.  B.  807) 

DALEY  V.  S0MEB8  LUMBBB  (30.  et  al. 

g;ourt  of  Errors  and  Appeals  of  New  Jersey, 
ec.  12.  }906.)  Appeal  from  Court  of  Chan- 
cery. Suit  by  Thomas  W.  Daley  against  the 
Somers  Lumber  Company  and  others.  From 
a  decree  of  the  Court  of  Chancery  for  defend- 
ants (70  N.  J.  Eq.  343,  61  Atl.  730),  complain- 
ant appealed.  Affirmed.  Charles  G.  Babcock 
and  William  Clevenger,  for  appellant  Thomp- 
son &  Cole,  for  respondents. 
.  FEB  CUBIAM.  The  decree  appealed  from 
is  affirmed,  for  the  reasons  stated  in  the  opin- 
ion filed  in  the  Court  of  Chancery  by  Vice 
Chancellor  Grey. 

(71  N.  J.  E.  281) 
DIXON  V.  DIXON.  ((3ourt  of  Enors  and 
Appeals  of  New  Jersey.  Nov.  19,  1906.)  Ap- 
peal from  Court  of  Chancery.  Action  by  Wil- 
liam H.  Dixon  against  Josephene  T.  Dixon. 
Judgment  for  defendant  (66  Atl.  697),  and 
plaintiff   appeals.      Affirmed. 

FEB  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  set  forth  in  the 
opinion  filed  in  the  Court  of  Chancery  by  Vice 
Cfhancellor  Stevens. 
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(71  N.  J.  B.  7M) 

DORBMUa  et  »!.  T.  MAYOR,  ETa,  OP 
CITY  OP  PATERSON.  (Court  of  Errors  and 
Appeals  of  New  Jersey.  July  13,  1906.)  Ap- 
peal from  Court  of  Chancery.  Action  by  Hep- 
ry  W.  Doremus  and  others  against  the  Mayor 
and  Aldermen  of  the  City  of  Faterson.  From 
an  order  for  complainants,  advised  by  Vice 
Chancellor  Stevens  (70  N.  J.  Bq.  296,  62  Atl. 
3),  defendants  appeal.  Affirmed.  Edmund  G. 
Stalter  and  George  S.  Hilton,  for  appellants. 
Lindabury,  Depue  &  Faulks,  for  respondents. 

PER  CURIAM.  The  order  appealed  from  is 
affirmed,  for  the  reasons  set  out  in  the  opinion 
delivered  in  the  Court  of  Chancery  by  Vice 
Chancellor  Stevens. 

(71  N.  J.  E.  300) 

EUREKA  FIRE  HOSE  (30.  v.  EUREKA 
RUBBER  MFG.  CO.  (Court  of  Errors  and  Ap- 
peals of  New  Jersey.  Nov.  19,  1906.)  Appeal 
from  CJourt  of  Chancery.  Action  by  the  Eure- 
ka Fire  Hose  Company  against  the  'Eureka 
Rubber  Manufacturing  Company.  From  a  de- 
cree for  complainant  (69  N.  J.  Eq.  159,  60  AtL 
561),  advised  by  Vice  Chancellor  Emery,  de- 
fendant appeals.  Affirmed.  John  V.  B.  WicoS, 
for  appellant.  Crouse  &  Perkins,  for  respond- 
ent. 

PER  CURIAM.  The  decree  appealed  from  is 
affirmed,  for  the  reasons  stated  in  the  opinioq 
filed  in  the  Court  of  Chancery  by  Vice  Chan- 
cellor Emery. 

ae  N.  J.  L.  827) 

HANOVER  TP.,  in  MORRIS  COUNTY,  v. 
CAMP  MEETING  ASS'N  OF  NEWARK  CON- 
FERENCE. (Court  of  Errors  and  Appeals  of 
New  Jersey.  Nov.  17, 1908.)  Error  to  Supreme 
Court.  Certiorari  by  the  Township  of  Hanover, 
in  the  County  of  Morris,  against  the  Campmeet- 
ing  Association  of  the  Newark  Conference,  to 
review  a  judgment  of  the  State  Board  of  Equal- 
ization. Judgment  was  reversed  (68  Atl.  753), 
and  said  association  brings  error.  AfBrmed. 
Pierre  F.  Cook  and  W.  W.  Cutler,  for  plaintiff 
in  error.  Vreeland,  King,  Wilson  &  Lindabury, 
for  defendant  in  error. 

PER  CURIAM.  The  judgment  under  review 
herein  will  be  affirmed,  for  the  reasons  express- 
ed in  the  opinion  delivered  by  Mr.  Justice 
Swayze  in  the  Supreme  Court. 

(76  N.  J.  L.  824) 

.  HARBISON  V.  CAMDEN  &  S.  RY.  CO. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  17,  1908.)  Error  to  Supreme  Court.  Ac- 
tion by  William  S.  Harbison  against  the  (3am- 
den  &  Suburban  Railway  Company.  From  a 
judgment  of  the  Supreme  Court,  affirming  a 
judgment  for  defendant  (74  N.  J.  Law,  252,  65 
Atl.  8(58),  plaintiff  brings  error.  Affirmed. 
Francis  D.  Weaver,  for  plaintiff  in  error.  Lew- 
is Starr,  for  defendant  in  error. 

PER  CURIAM.  For  the  reasons  expressed 
in  the  opinion  of  Chief  Justice  Gummere  in  the 
Supreme  C!ourt,  the  judgment  under  review  here- 
in will  be  affirmed. 

(71  N.  J.  E.  308) 

In  re  HYNES'  WILL.  (Court  of  Errors  and 
Appeals  of  Nctt  Jersey.  Dec.  12,  1906.)  Ap- 
peal from  Prerogative  Court.  Proceedings  for 
the  probate  of  the  will  of  Mary  Ilynes.  From 
a  decree  of  the  Prerogative  Court  (69  N.  J.  Eq. 
485,  60  Atl.  Oni).  nfflrming  an  order  of  the  or- 
phans' court  dismissing  an  appeal  from  a  de- 
cree admitting  the  will  to  probate,  Roger  Ryan 
appealed.  AfBrmed.  James  A.  Gordon,  for  ap- 
pellant.   Harvey  F.  Carr,  for  respondents. 

PER  CURIAM.  The  decree  appealed  from  is 
affirmed,  for  the  reasons  set  forth  in  the  opin- 
ion filed  in  the  Prerogative  Court  by  Vice  Ordi- 
nary Bergen. 


(li  N.  J.  a  854) 

LEONARD  et  al.  r.  BOSCH  et  al.  (<3onrt 
of  Errors  and  Appeals  of  New  Jersey.  Nov. 
17,  1908.)  Appeal  from  Court  of  CSiancery. 
Bill  by  John  Leonard  and  others,  copartners, 
against  Chailea. Bosch  and  others.  There  was 
a  decree  of  the  Chancery  Court  for  complain- 
ants (64  Atl.  1001,  68  Atl.  56),  and  defendants 
appeal.  Affirmed.  Ralph  W.  E.  Donges  and 
l^omas  R.  French,  for  appellants.  Robert  H. 
McCarter,  Atty.  Gen.,  for  respondents. 

PER  CURIAM.  The  decree  ander  review 
win  be  affirmed,  with  coats,  for  the  reasons  set 
forth  in  the  opinions  of  Vice  Chancellor  Emery. 

'  m  N.  J.  B.  7«)> 

IX)NG  BRANCH  COMMISSION  v.  TIX- 
TRRN  MANOR  WATER  CO.  (Court  of  Er- 
rors and  Appeals  of  New  Jersey.  Feb.  2, 1907.) 
Appeal  from  C!onrt  of  Chancery.  Snit  by  the 
Long  Branch  Commission  against  the  Tintern 
Manor  Water  Ck>mpan7.  From  a  decree  of  the 
Court  of  Chancery  (70  N.  J.  Eq.  71,  62  Atl. 
474)  for  defendant,  plaintiff  appeals.  Affirmed. 
Clarence  6.  Vannote  and  Robert  H.  McCarter. 
Atty.  Gen.,  for  appellant. 

PER  CURIAM.  The  decree  appealed  from 
in  this  case  is  affirmed,  for  the  reasons  stated 
in  the  opinion  filed  in  the  Court  of  Chancery 
by  Vice  Chancellor  Pitney. 

'°°°°™°°"  (71  N.  J.  B.  S03> 

McKENNA  V.  CORCORAN  et  al.  (Court  of 
Errors  and  Appeals  of  New  Jersey.  Nov.  J9, 
1906.)  Appeal  •  from  Court  of  Chancery.  Suit 
by  Thomas  P.  McKenna  against  Richard  F. 
Corcoran  and  others.  From  a  decree  in  the 
Court  of  Chancery  (70  N.  J.  Eq.  627,  61  Atl. 
1026)  for  complainant,  defendants  appeal.  Af- 
firmed. Charles  J.  Rbe,  for  appellants.  C^ollins 
&  Corbin,  for  respondent. 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  set  forth  in  the 
opinion  filed  in  the  Conrt  of  Chancery  by  Vice 
C/hancellor  Garrison. 


MAXWELL  et  al.  v.  LEICHTMAN.  (C!onrt 
of  Errors  and  Appeals  of  New  Jersey.  Jan.  7, 
1909.)  Appeal  from  C!ourt  of  Chancery.  Suit 
by  (Jbarles  H.  Maxwell  and  others  against 
Charles  J.  Leichtman.  Prom  an  order,  defend- 
ant appeals.  Affirmed.  Thompson  &  Olo,  for 
appellant.    Harry  Wootton,  for  respondents. 

PER  CURIAM.  T^is  is  an  appeal  from  an 
order  allowing  to  the  complainants  in  an  in- 
terpleader suit  their  costs  and  a  counsel  fee  of 
$M,  to  be  paid  out  of  the  fund  deposited  by  the 
complainants  in  court.  No  sufficient  reason  be- 
ing shown  why  this  allowance  should  not  be 
made,  the  order  under  review  will  be  affirmed, 
with  costs. 

at  N.  J.  B.  853) 

MIDDLETON  v.  CARTER  (two  cases). 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  16,  1908.)  Appeal  from  Prerogative  Court 
Accounting  by  Melbourne  F.  Middleton.  as  ad- 
ministrator of  William  L.  Carter.  William  D. 
Carter,  substituted  administrator.  Sled  excep- 
tions. From  decrees  of  the  Prerogative  (iourt 
(68  Atl.  763,  765),.  affirming  orders  of  the  or- 
phans' court  sustaining  the  exceptions,  Mid- 
dleton appeals.  Affirmed.  T.  J.  Middleton  and 
J.  J.  Crandall,  for  appellant  Lewis  Starr  and 
Allen  S.  Morgan,  for  respondent 

PER  CURIAM.  The  decrees  that  are  under 
review  in  these  cases  will  be  affirmed,  for  the 
reasons  expressed  in  the  opinions  of  Magie,  Op 
dinary. 

(7»  N.  J.  L.  8aS) 

MILLVILLE  IMP.  CO.  v.  PITMAN,  GLASS- 
BORO  &  CLAYTON  GAS  CO.  et  al.  (Court 
of  Errors  and  Appeals  of  New  Jersey.     Nor. 
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17, 1908.)  Error  to  Supreme  Court.  Certiorari 
by  the  MlUville  Improvement  Company  against 
the  Pitman,  Glassboro  &  Clayton  Gas  Company 
and  others,  to  review  an  ordinance.  There  was 
a  judgment  of  the  Supreme  Court  afiBrming  the 
ordinance  (67  Atl.  1005),  and  relator  brings  er- 
ror. Affirmed.  Louis  H.  Miller  and  Gaakill  & 
Gaskill,  for  plaintiff  in  error.  French  &  Rich- 
ards, for  defendants  in  error. 

PER  CURIAM.  The  judgment  nnder  review 
herein  will  be  affirmed,  for  the  reasons  express- 
ed in  the  opinion  delivered  by  Mr.  Justice 
Swayze  in  the  Supreme  Court. 


(71  N.  J.  E.  SOS) 

MORRIS  &  E.  R.  Co.  et  aL  t.  MAYOR,  ETC., 
OF  JERSEY  CITY.  (Court  of  Errors  and  Ap- 
peals of  New  Jersey.  June  20,  1901.)  Appea! 
from  Court  of  Chancery.  Bill  by  the  Morris  & 
Essex  Railroad  Company  and  others  against 
the  Mayor  and  Aldermen  of  Jersey  City.  From 
a  decree  of  the  Chancery  Court  (63  N.  J.  Eq. 
45,  51  Atl.  387)  for  complainants,  defendants 
appeal.  Affirmed.  George  L.  Record,  Corp. 
Coansel,  and  Allan  L.  McDermott  (Robert  Oa- 
rey,  Corp.  Atty.,  on  th'e  brief),  for  appellants. 
Bedle,  Edwards  &  Thompson,  for  respondents. 

PER  CURIAM.  Decree  affirmed,  by  the 
following  vote :  For  affirmance :  The  CHIEF 
JUSTICE  and  PORT,  HBNDRICKSON,  PIT- 
NET,  VROOM,  GREEN,  and  GRAY,  JJ.  For 
reversal:  DIXON,  GARRISON,  and  VRE- 
DENBURGH,  JJ. 

(71  N.  J.  E.  777)  =^= 

NICKLAS  v.  PARKER  et  al.  (Court  of  Er- 
rors and  Appeals  of  New  Jersey.  Jan.  2, 1907.) 
'  Appeal  from  Court  of  Chancery.  Suit  by  Au- 
gust J.  Nicklas,  administrator  of  Ellen  Cun- 
ningham, deceased,  against  Bridget  Parker  and 
others.  From  a  decree  of  the  Court  of  Chan- 
cery (69  N.  J.  Eq.  743,  61  Atl.  267)  for  com- 
plainant, defendant  Honora  Finerty  appeals. 
Affirmed.  Carrick  &  Wortendyke,  for  appel- 
lant. Collins  &  Corbin,  for  respondent  Nick- 
las.  Elmer  H.  Greran  and  Henry  M.  Stevenson, 
for  respondents  Parker  and  others.  Hartshorne, 
Insley  &  Leake,  for  respondent  Provident  In- 
stitution for  Savings  in  Jersey  City. 

PER  CURIAM.  Affirmed,  on  the  opinion  de- 
livered in  the  court  below. 

(71  N.  J.  E.  304)  '°°°°^° 

PERKINS  et  al.  v.  TRINITY  REAI/TY  CO. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  23,  1006.)  Appeal  from  Court  of  Chan- 
cery.   Action  by  George  F.  Perkins  and  others 


against  the  Trinity  Realty  Companjr,  Judg- 
ment for  plaintiffs  on  the  opinion  of  Vice  Chan- 
cellor Garrison  (69  N.  J.  Eq.  723,  61  Atl.  167), 
and  defendant  appeals.  Affirmed.  Frank  Du- 
rand,  for  appellant.  Tennant  &  Haight,  for 
respondents. 

PER  CURIAM.  The  -decree  appealed  from 
will  be  affirmed,  for  the  reasons  set  forth  in 
the  opinion  filed  in  the  Court  of  Chancery  by 
Vice  Chancellor  Garrison. 

°^™°°°°  fit  N.  J.  U  822) 

PHIFBR,  Fish  and  Game  Warden,  v.  SNY- 
DER. ((3ourt  of  EJrrors  and  Appeals  of  New 
Jersey,  Nov.  16,  1908.)  Error  to  Supreme 
(Dourt  Andrew  R.  Snyder  was  convicted  of  a 
violation  of  the  game  law,  and  brings  error 
from  a  judgment  of  the  Supreme  Court  (07  Atl. 
934)  affirming  on  certiorari  the  conviction.  Af- 
firmed. Joseph  F.  Smith,  for  plaintiff  in  er- 
ror. Nelson  B.  Gaskill,  Asst  Atty.  Gen.,  for 
defendant  in  error. 

PER  CURIAM.  The  judgment  under  review 
herein  will  be  affirmed,  for  the  reasons  express- 
ed in  the  opinion  delivered  by  Mr.  Justice 
Swayze  in  the  Supreme  Court 

==  (7S  N.  J.  L.  821) 

SIMMONS  V.  MAYOR,  ETC.,  OP  CITY  OP 
MILLVILLE.  (Clourt  of  Errors  and  Appeals 
of  New  Jersey.  Nov.  16,  1908.)  Error  to  Su- 
preme Court.  Suit  by  Thomas  S.  Simmons 
against  the  Mayor,  etc.,  of  the  city  of  MillviUe. 
Judgment  for  complainant  in  the  Supreme 
Court  (66  Atl.  895),  and  defendant  brings  error. 
Affirmed.  Louis  H.  Miller,  for  plaintiff  in  er- 
ror. French  &  Richards,  for  defendant  in  er- 
ror. 

PER  CURIAM.  The  judgment  under  review 
herein  will  be  affirmed,  for  the  reasons  express- 
ed in  the  opinion  delivered  by  Mr.  Justice 
Swayze  in  the  Supreme  C!ourt 

.  (71  N.  J.  B.  801) 

URICH  V.  WATTS  et  al.  (Court  of  Error:? 
and  Appeals  of  New  Jersey.  Nov.  19,  1906.) 
Appeal  from  (!k>urt  of  Chancery.  Suit  by  Louise 
Urich  against  Thomas  P.  Watts  and  others. 
From  a  decree  of  the  Court  of  Chancery  for 
defendants  (G9  N.  J.  Eq.  604,  66  AU.  432),  com- 
plainant appealed.  Affirmed.  Frank  Voigt  and 
Frank  E.  Bradner,  for  appellant.  CHiarles  R. 
Snyder  and  Edmund  Wilson,  for  respondents. 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  set  forth  in  the 
opinion  filed  in  the  Court  of  Chancery  by  Vice 
Chancellor  Emery. 
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